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COURT  RULES, 


SUPREME  COURT  OP  MISSISSIPPL 


Amendment  No.  1.^ 


November  16, 1905. 

Ordered  by  the  Orart  that  Rule  8  of  the  Su- 
preme Court  be  amended  to  read  as  follows : 

Rule  8.  Briefs,  Submission  and  Setting 
of  Cases. — No  brief  shall  be  filed  by  the  clerk 
for  either  side  unless  there  Is  appended 
a  certificate  that  a  copy  of  it  has  been  deliver- 
ed, or  mailed  to  the  opposing  party  or  his 
(-uonsel,  or  the  original  submitted  for  ex- 
amination, and  also  a  notice  whether  or  not 
oral  argument  is  desired. 

All  cases  in  which  no  request  for  oral 
argument  has  been  made  shall  be  submitted 
on  the  first  day  of  the  term  or  time  appoint- 
ed for  talcing  up  the  docket  of  the  district 
To  which  the  case  belongs.  All  cases  in 
which  request  for  oral  argument  has  been 
made  shall  be  by  the  clerk  In  his  judgment 
set  for  bearing  in  the  order  of  their  filing. 
All  cana  Btaoll  be  w  distributed  as  to  In- 


sure ample  bnalness  tor  each  court  day,  but 
no  case  shall  be  set  for  bearing  during  the 
last  week  of  any  term.  In  all  cases  to  be  sub- 
mitted without  oral  argument  appellant's 
brief  shall  be  filed  not  later  than  twelve  days 
before  the  first  day  of  the  term  or  time  ap- 
pointed for  taking  up  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  and  appellee's 
brief  not  later  than  five  days  before  said 
time,  and  any  rejoinder  brief  by  appellant 
not  later  than  said  return  day ;  the  same 
number  of  days  applying  before  the  bearing 
in  appeals  returnable  at  any  time.  In  all 
cases  to  be  argued  orally  appellant's  brief 
shall  be  filed  not  later  than  twelve  days  be- 
fore the  day  on  which  the  case  Is  set  for 
bearing,  and  appellee's  brief  not  later  than 
five  days  before  said  time,  and  any  rejoinder 
brief  by  appellant  not  later  than  the  day  on 
which  the  case  Is  set  for  argument. 


Amendment  No.  2.* 


Xorember  Term,  A.  D.  1905— Monday,  Janu- 
ary 10,  1906. 

Ordned  by  the  court  that  the  following  be 
added  to  rule  1,  In  regard  to  transcripts : 

When  Filed.— Where  the  appeal  has  been 
perfected  fifty  days  before  return  day,  and 
the  appellant  fails  to  file  in  the  ofllce  of  the 


clerk  of  this  court  the  transcript  of  the 
record  of  the  case,  twenty  days  before  the 
time  for  taking  up  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  the  case  shall 
go  to  the  heel  of  the  district  docket  for  that 
term,  and  the  appellant  shall  be  taxed  with 
the  costs  of  appeal. 


Amendment  No.  3. 


NoTonber  Term,  A.  D.  1905 — Monday,  Janu- 
ary 16.  1906. 
Ordered,  that  the  following  rale  of  this 
CQort  be  adopted: 

RULE  32. 

Poialty  for  the  Violations  of  the  Rules  of 
this  Court. — Any  litigant,  who,  by  himself 


or  his  counsel,  falls  to  comply  with  any  of 
the  provisions  of  the  foregohig  rulee,  shall, 
on  motion  of  the  party  aggrieved,  be  taxed 

with  such  proportion  of  the  appeal  costs 
as  In  the  Judgment  of  the  aturt  may  seem 
Just  and  proper. 


iFor  rule  as  originally  adopted,  see  13  South,  vi.     *For  role  aa  originally  adopted,  see  18  South,  v. 
88  SO.  (T)* 
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No.  15,612. 

LOUISIANA  RT.  A  NAT.  CO.  T.  XAVIER 
BBALTT,  Limited. 

(Sapreme  Court  of  LoniBlana.   June  22,  1903.) 

1.  lUxidOADS  —  RIOHT  or  Wat— NWTOBITT— 

BuBDBH  or  PBoor. 

A  railroad  company  seeking  to  expropriate 
land  for  a  right  of  way  assomee  the  burden  of 
proving  the  necessity  in  the  particular  case  for 
the  exercise  of  the  power  of  eminent  domalD. 

[Ed.  Nota. — ^For  easea  in  point,  see  voL  18, 
Cent.  Die.  Bmliunt  DMoain.  H  580,  S81.] 

2.  Bakk— Wart  or  Nboebsitt, 

Where  a  cit7  ordinance  granting  a  steam 
railroad  a  right  of  way  on  the  Btreeta  of  a  city 
was  permissive,  merely,  and  was  not  granted 
on  condition  that  the  route  of  the  road  shouid 
be  along  the  streets,  and  it  was  established  at 
the  trial  of  a  proceeding  to  condemn  land  pri- 
vately owned  for  a  right  of  way  that  the  in- 
terest not  only  of  the  railroad  company,  but  of 
the  general  public,  would  be  aubRerved  by  not 
having  th9  railroad  tracks  laid  in  the  atreet, 
plaintiff  was  not  deprived  by  the  ordinance  of 
the  right  to  condemn  the  land  in  qnestlon  be- 
cause of  want  of  necessity. 

3.  Save— Dawagbs. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  defradant  was  not  entitled 
in  such  proceeding  to  recover  damages  caused 
by  the  construction  of  the  road  sustained  by 
proper^  other  than  tiiat  directly  inrolved  In 
the  proceeding. 

Appeal  from  OItII  District  Court,  PBriBb 
of  Orleans;  Thomas  C.  W.  Bills,  Jadige. 

Condemiutlon  proceedings  by  the  Lottislana 
Hallway  &  Narlgation  Omipany  sgalnst  the 
Xavler  Bealty,  Limited.  From  a  Jndsment 
88  SO.— 1 


awarding  damages,  twtb  parties  appeal 

William  WlnanB  Wall  and  Utomaa  Jones 
Keman,  for  plaintiff.  Carroll  ft  Carroll  and 
Wise,  Bandi^^  ft  Bendall.  for  defendant 


Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  in  its  petition  al- 
leged that  by  an  ordinance  of  the  city  of 
New  Orleans  (No.  1997,  New  Council  Series) 
approved  September  4,  1903,  it  waa  granted 
certain  rights  and  privileges  in  the  city  of 
New  Orleans,  including  the  right  to  acquire 
by  expropriation  all  property  in  the  city  of 
New  Orleans  needed  for  railway  purposes. 
That  under  the  laws  of  the  state  of  Louis- 
iana It  is  authorized  and  entitled  to  expro- 
priate all  properiiy  needed  for  railroad  pur- 
poaea,  and  especially  the  property  therein- 
after described.  That  the  Xavler  Realty, 
Limited,  was  the  owner  of  certain  prop- 
erty, which  it  described,  situated  in  the  Sev- 
enth Municipal  District  of  said  city. 

That  said  property  was  necessary  to  petl- 
tioner  for  railway  purposes.  That  it  an- 
nexed hereto  a  plan  of  said  property  on 
which  there  were  no  improTements. 

That  It  could  not  agree  with  the  owner 
of  said  property  as  to  the  price  to  be  paid 
for  the  purchase  thereof,  although  it  had 
offered  more  than  the  valne  thereof,  and  that 
It  was  necessary  for  petitioner  to  expropriate 
said  pr<^erty. 

In  Tlew  of  the  pKmiaoB,  It  prayed  that 
aft»  dne  proceedings  the  said  property  be 
adjudged  to  it,  upon  the  payment  to  the 
owner  of  all  snch  damages  as  It  might  sua- 
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tain  In  cmueanence  of  t&e  ocproprlatlon  of 
the  nine  for  railway  pnipoBe,  and  It  prayed 
tiiat  all  tbe  oosti  of  these  i^oceedlngs  might 
be  paid  as  the  law  proTldes,  and  It  be  grant- 
ed sach  other  and  farther  relief  as  shonld 
be  meet  and  proper  in  the  premisea. 

A  certain  plan  was  annexed  to  plaintiff's 
petitl(m. 

Defendant  answered,  pleading  flist  the 
general  Issue.  It  admitted  the  ownersh^ 
of  the  sqnares  of  groond  described  In  plaln- 
tUTs  petition,  bnt  averred  tiut  tbe  sqnare 
shown  aa  No.  B20  was  really  two  sqoarea 
(Nos.  480  and  620).  and  alleged  that,  in  ad- 
dition to  said  10  squares,  respondent  owned, 
and  was  in  possession  aa  owner  of,  certain 
other  sqnares  of  ground  which  It  described, 
in  the  Seventh  District  of  the  city  of  New 
Orieana,  to  wit.  Sqnarea  Nos.  482,  488,  485, 
486.  487,  488,  489.  490^  492,  610.  611,  612,  618, 
614,  616.  617,  625.  626.  627,  628,  5i29,  665.  666, 
558,  661,  662.  668.  664,  and  an 'unnumbered 
trlaiigular  piece  of  ground  bonnded  by  Pro- 
tection, Highland,  and  Edinburgh  streets,  all 
of  said  squares  being  contained  within  tbe 
limits  ot  Oleander  (formerly  Fourteenth) 
street.  Gamlnronne  street.  Palm  (formerly  Six- 
teenth) street,  and  the  Protection  Levee,  aald 
squares  being  separated  from  one  another 
and  from  other  squares,  and  bounded  by 
said  Protection  Levee,  and  the  following 
streets,  viz.;  Highland,  Livingston,  Live  Oak, 
Cherry  (formerly  Olay),  Laurel  Grove,  Ham- 
ilton, Holly  Grove,  Gen.  Ogden  (formerly 
Jackson),  Eagle  (formerly  Mary),  Monroe. 
LeonldM,  J<riiet  (formerly  Jefferson).  Cam- 
bronne.  Oleander  (formerly  Fourteenth),  For- 
shey.  Olive  (formerly  Fifteenth),  Edinburgh, 
and  Palm  (formerly  Sixteenth).  Respondent 
specially  denied  tiiat  the  expropriation  sought 
In  this  suit  was  necessary  for  any  public  pur- 
pose, and  averred  that  it  was  wholly  unnec- 
essary for  any  purpose  whatever,  and  would 
be  an  unlawful  and  wanton  invasion  of  re- 
spmdenfs  riglits,  and  a  spoliation  of  Its 
property,  and  particularly  for  the  reason  that 
the  city  of  New  Orleans  bad  granted  said 
company  the  right  to  construct,  maintain, 
and  operate  its  railway  line  into  said  city 
along,  across,  and  upon  the  following  streets, 
viz.:  Protection,  Oleander.  Livingston,  For- 
shey,  Live  Oak.  Oliv^  Cherry,  Edinborgh, 
Laurel  Grove,  Hamilton,  Palm,  Holly  Grove, 
Stroelltz,  Gen.  Ogden,  Palmetto,  Eagle, 
Dixon,  Monroe,  Leonldas,  Joliet,  Peach,  Cam- 
bronne,  Dante,  and  the  Shell  Road,  to  the 
New  Basin  Canal.  That,  having  tbe  right  of 
way  on  the  said  streeta,  there  existed  no 
public  necessity,  nor  any  necessity  whatever, 
for  the  expropriation  of  any  of  respond- 
ent's said  property,  and  that  said  company 
oould  easily  make  its  entrance  into  said  city, 
and  construct  and  operate  Its  said  railway 
line  (m  said  street  witbout  taking  any  of 
respondent's  property.  That,  in  tbe  alterna- 
tive, if  it  should  be  held  that  plaintiff  bad 
the  right  to  expropriate  any  of  respondent's 


■aid  property,  sadi  il^t  mm  Umlted  to  tit* 
least  quantity  ttuMf  abwrtately  necessary 
tor  the  constmctlou,  maintwumce,  and  opera- 
tion of  its  said  line  of  railway,  which  reqKmd- 
oit  aveiTed  could  In  no  event  exceed  a  ■trip' 
of  land  SO  feet  wide  tiirough  the  sqoarea  on 
which  it  was  located,  and  no  others.  That, 
even  aa  to  said  strip  of  land,  plaintiff  could 
In  no  event  expropriate  mom  fban  a  servi- 
tude m  right  of  wi^  tbererai  for  railway  pmv 
poses,  and  that  plaintiff  could  not  exptapA- 
ate  ttie  fee-simple  tltie  or  ownership  of  any 
part  of  said  land.  That  the  dtj  ot  New  Of- 
leans  was  without  power  to  confer  upon 
plaintiff  any  right  to  expropriate  prlvat» 
property,  which  right  was  eonfmed  and  lim- 
ited by  the  Conatttntlon  and  statutes  of  tbe- 
state  of  Loni^na,  and  was  In  no  respect 
Mtlarged  in  favor  of  plaintiff  by  Ordhiance- 
No.  1997.  N.  0.  8..  approved  September  ^ 
1908,  which  was  pleaded  and  relied  on  In 
plaintiff's  petition. 

It  averred  that  the  petition  herein  does 
not  disclose  the  purpose  for  which  the  plain- 
tiff conceived  that  it  needed  and  was  justi- 
fied In  expropriating  the  10  squarM  at  ground 
described  in  plaintiff's  petition,  and  respond- 
ent doiied  that  said  aquares  of  ground  were- 
necessary  to  plaintiff  for  any  purpose  what- 
ever. 

It  averred  that  plaintiff's  purpose  In  at- 
tempting to  expropriate  all  of  respondent'^ 
10  squares  of  ground  described  In  plaintiff's 
petition  was  to  acquire  the  same  now  and 
hold  them,  because  property  was  then  cheap, 
in  order  to  resell  them  at  a  profit  hereafter 
for  manufacturing  and  business  sites,  and 
It  denied  that  the  plaintiff  berdn  had  any 
right  to  expropriate  said  squares  for  any 
such  speculative  purposes.  That  this  suit 
had  been  Instituted  without  proper  authority 
of  the  board  of  dlrectna  of  the  plaintiff  ocas 
poration. 

Farther  answering,  and  still  pleading  In 
the  alternative,  it  averred  that,  If  plaintiff 
was  permltied  to  expropriate  the  limited, 
serrltndes  hereinbefore  described,  such  ex- 
propriation of  said  servitude  aud  the  con- 
struction and  (deration  of  a  steam  railroad 
thereon  would  utterly  ruin  and  destroy  the 
value  of  the  said  10  squares  described  in 
plaintiff's  petition,  which,  Including  the  vahie 
of  said  servitudes,  would  Infilct  damage  upon 
respondent  to  the  amount  of  $30,000,  for 
which  plaintiff  would  be  legally  liable  and 
bound  to  Indemnify  respondent. 

That  tbe  38  squares  of  ground  hereinabove 
first  described  bad  been  acquired  by  re- 
spondent and  Its  authors  as  the  result  of 
patient  effort  and  careful  investment,  ex- 
tending through  a  period  ol  many  years,  and 
constituted  practically  a  ccmtinuous  body  of 
squares,  situated  to  tiiat  portion  of  the  city 
of  New  Orleans  where  property  was  now 
most  rapidly  Improving  In  value,  and  were 
now  well  worth  at  least  $114,000.  That  said 
body  of  aquares  practically  constituted  a 
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iMiga  tract  of  land  of  much  greater  value 
Ulan  tbe  ume  nninber  of  Isolated  squarea  of 
tbe  tame  character  coold  possibly  bare. 
That  plalntUTs  proposed  expropriation  and 
constmctlon  of  Its  steam  railroad  along  the 
line  Indicated  by  it  wonld  destroy  tbe  con- 
tinuity of  said  body  of  aqnares;  would  rendw 
Its  derelopment  as  a  residential,  c<Mmn«t^al. 
or  Industrial  suburb,  for  which  It  was  ad- 
mirably adapted,  Ixaposslble;  would  impede 
the  free  access  tiiweto;  would  obstruct  tbe 
streets  upon  which  said  squares  abut,  and 
render  them  useless  as  thoroughfares;  would 
seriously  obstruct  the  drainage  of  said 
squares;  and  wonld  thereby  inflict  upon  re- 
qEKmdent,  In  addition  to  the  damages  here- 
inabove set  f<nrtb,  damages  to  the  amount  of 
|21,e0O,  for  which  plaintiff  wonld  be  legally 
liable  and  bound  to  indemnify  respondent 

It  prayed  that  plaintiff's  demand  be  t»> 
Jected  at  its  costs,  w.  In  tbe  altematlTe,  If 
plaintiff  be  permitted  t6  expropriate  the 
sorltode  bereinabore  described,  for  SaiHg- 
meat  against  plaintiff  for  the  value  thereof* 
and  ttie  damages  hereinabove  set  forth, 
amounting  to  the  sum  ot  $51,000,  and  S  per 
cqnt.  i>er  annum  Interest  thereon  from  date 
of  Judgment  until  paid,  and  If  any  greater 
amonnt  of  respondent's  land,  or  any  greater 
estate  tber«ln.  should  be  expropriated  by  the 
Judgment  rendered  herein,  then  tor  such  ad- 
ditional damages  as  might  be  shown  on  the 
trial  to  be  inflicted  vfon  respondent  thereto, 
and  for  costs  and  general  relief  In  tbe  prem- 
ises. 

Plainttff  filed  a  snpplemental  petition,  in 
which  it  averred  that  It  needed  and  reqah^ 
for  railroad  purposes  the  property  referred 
to  and  described  In  the  original  petition  filed 
in  this  case.  In  order  to  have  a  right  of  way 
for  a  donUe-track  railroad,  with  necessary 
and  nsnal  switches,  tumonts,  and  cross- 
overs, and  to  have  room  and  space  upon 
which  to  erect  car  sheds,  section  houses,  and 
r^alr  shop^  and  to  have  room  and  space  for 
storage  of  the  necessary  materials  tor  con- 
struction and  maintenance  of  Its  line,  and  to 
have  room  and  space  tor  yards  for  parking 
cars,  and  to  procure  ground  from  which  to 
obtain  earth  ox  soil  with  which  to  erect  and 
construct  the  banks  or  roadbeds  of  *^our 
petitioner's"  Ihje  of  railroad  through  the 
squares  bdonglng  to  the  Xavier  Bealty,  Lim- 
ited, defendant  herein. 

Petitioner  prayed  that  this  supplemental 
and  amended  petition  be  filed,  and  that  the 
property  described  in  the  original  petition  on 
file  herein  be  adjudged  to  plaintiff  as  prayed 
In  said  original  petition,  and  that  plaintiff  be 
accmded  tbe  relief  originally  prayed  for 
her^,  and  all  such  other  and  further  relief 
as  should  be  meet  and  proper  In  tbe  premises. 

The  case  was  tried  before  a  jury  of  free- 
holders, who  returned  the  following  verdict: 

*^e^  the  jory,  find  In  favor  of  plaintiff,  ex- 
propriating the  whole  of  the  ten  sQuareB  of 
cnrand  belonging  to  defendant,  and  assess  the 


daakafles  and  valne  thereof  at  As  sob  s(  foor- 
tien  thousand  d<^hU8  ($14,000).'* 

The  district  court  rendered  a  judgment  by 
which  it  adjudged  to  the  plaintiff  the  prop- 
erty set  forth  In  its  petition,  and  the  plan 
annexed  thereto  as  part  thereof,  in  full  own- 
ership, upon  the  payment  by  It  to  the  defend- 
ant, the  Xavier  Bealty,  Idmited.  the  sum  of 
$14,000,  and  In  accordance  with  law. 

It  further  adjudged  and  decreed  that  de- 
fendants demand  for  damages  to  the  re- 
mainder ot  the  property  described  In  tbe  an- 
i  swer  be  dismissed  as  In  case  of  nonsuit,  with- 
out prejudice  to  defendant's  right  to  claim 
the  same  hereafter.  It  fnrther  condemned 
the  plaintiff  to  pay  the  costs. 

Plaintiff'  moved  for  a  new  trial  on  the 
ground  that  the  amotmt  awarded  was  too 
large.  This  appllcatlim  was  rinsed. 

Defendant  also  moved  for  a  new  trial, 
and,  it  being  refused,  it  appealed.  Plaintiff 
annrered  the  appral,  praying  that  the 
amount  awarded  be  reduced  to  $8,000^  and, 
as  so  amended,  be  affirmed. 

Opinion. 

Appellant  urges  first  that  there  was  no 
necessity  for  the  expropriation  of  Its  prop- 
erty by  the  plaintiff  company.  That  It  al- 
ready owned  sufficient  property  for  its  pur- 
poses. 

Second.  TbAt,  If  it  was  entitled  to  expro- 
priation at  all,  It  should  not  have  been  de- 
creed the  absolute  full  ownership  of  the 
property,  but  only  a  servitude  or  right  of 
way. 

Third.  That  the  route  taken  by  It  should 
have  been  through  the  streets  of  the  cl^,  in 
conformity  to  the  ordinance  granting  It  the 
right  of  entry  and  the  r^ht  of  way  over  c«- 
taln  streets  in  the  city;  and.  lastly,  that  the 
amount  awarded  to  It  by  the  jury  Is  entirely 
Inadequate.  Defendant  owned  a  number  of 
squares  of  ground  cont^ous  to  each  other, 
separated  by  streets;  and  a  question  arose 
during  tbe  trial  of  the  case  whether  the  dam- 
ages which  were  or  were  suppcwed  to  be 
entailed  upon  those  squares  otb^  than  those 
sontfit  to  be  ezprt^nlated  could  or  should 
enter  as  an  issue  and  a  fector  in  the  suit, 
and  be  passed  upon,  or  be  postponed  and 
made  the  ol^ect  of  a  subsequent  action.  The 
court  first  ruled  that  they  were  a  proper  sub- 
ject of  Inquiry  In  the  pending  suit,  but  dmv 
ing  the  trial  announced  to  the  parties  and  to 
the  jury  that  It  had  changed  its  views  on  the 
subject  and  they  should  govern  thCTiselves 
accordingly.  Defendant's  demand  was  non- 
suited so  far  as  It  was  based  vpon  the  con- 
sideration of  such  damages. 

In  plaintiff's  brief,  he  urges  that  it  Is  an 
established  rule  in  proceedings  for  the  con- 
demnation ct  lands  that  the  just  compensa- 
tion which  tbe  landowner  Is  entitled  to  re- 
ceive for  his  land  and  the  damage  thereto 
must  be  limited  to  the  tract,  a  portion  of 
whldi  la  actually  taken.  Currie  t.  Waverly 
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R.  Co..  52  y.  J.  Law,  381,  20  Atl.  56,  39  Am. 
St  Rep.  452,  snd  note.  458,  460;  K.  O.  Pa- 
cific R.  R.  T.  Gay,  31  La.  Ann.  433;  Uc- 
Mahon  t.  Railroad,  41  La.  Ann.  827,  6  Soutb. 
640.  That  distinct  and  disconnected  properties 
are  to  be  treated  u  separate  parcels,  and  dam- 
ages under  condemnation  proceedings  must 
ordinarily  be  assessed  on  ibis  principle.  Sep- 
arate parcels  cannot  be  trteted  as  one  tract 
for  the  purpose  of  assessment  of  damagM 
for  the  taking  of  land  in  only  one  such  par- 
cel, and  any  other  Injnry  titereto  arising  f»m 
such  taking.  White  Metropolitan  R.  Co., 
154  111.  620,  80  N.  B.  270;  Wellington  t.  Bos- 
ton B.  R.,  164  Haas.  380,  41  N.  E.  652;  Cam- 
eron T.  Chicago  B.  Co.,  42  Hlnn.  "nt,  43  N.  W. 
786;  Potts  T.  Penn.  B.  B.  Oa,  U9  Pa.  278, 
4  Am.  St  Rep.  646,  18  Atl.  291;  Olbson  t. 
Bridge  Co.,  192  Pa.  65,  78  Am.  St  Rep.  799. 
43  Atl.  889^  That  dlsUnct  tracts  of  land, 
connected  <mly  by  a  means  of  waj  eltb«r 
prlTate  or  pnbllc,  cannot  be  treated  a»  on^ 
for  the  assessment  of  damages  Inflicted  un- 
der the  exercise  of  right  of  eminent  do- 
main. Penn.  Co.  Penn.  R.  Oa,  ISl  Fa. 
834,  81  Am.  St  Rep.  762,  25  Atl.  107.  That 
where  proceedings  are  Instituted  to  con- 
demn a  right  of  way  through  a  block,  the 
owner  cannot  claim  damages  for  injuries  to 
property  In  another  block,  separated  there- 
from by  a  street  the  fee  of  which  is  In  the 
dty,  no  portion  of  which  has  been  taken; 
and  the  fact  that  he  pnrchased  the  property 
to  be  used  as  a  whole  for  a'  polytechnic  in- 
stitute can  make  no  difference,  where  the 
tracts  are  not  used  for  any  common  purpose 
as  one  tract  when  the  condemnation  proceed- 
ings are  Instituted.  White  t.  Metropolitan 
West  Side  Eler.  R.  Co.,  154  lU.  620,  89  N. 
E.  270.  That  where  lots  In  town  were  used 
by  the  owner  in  connection  with  other  lots 
in  the  same  business,  but  they  were  s^ 
arated  by  streets  and  alleys,  it  was  held. 
In  a  condemnation  proceeding  by  a  rail- 
road company,  that  damages  could  not  be  al- 
lowed on  all  the  lots  as  an  entirety.  Honing 
T.  Chicago,  D.  ft  M.  R.  Co.,  34  Iowa,  358. 
That  a  party  owned  a  homestead  and  a  block 
of  lots  separated  by  lands  of  another  party, 
having  a  right  of  way  connecting  the  two 
tracts.  The  homestead  was  Injured  by  a  rail- 
road laid  in  the  street  and  It  was  held  that 
the  owner  was  not  entitled  to  recover  dam- 
ages for  Injury  to  the  second  tract  Pennsyl- 
Tanla  Co.  for  Ins.  on  Lives  A  6.  A.  t. 
Pennsylvania  S.  Valley  B.  Co.,  161  Pa.  834, 
29  Atl.  107,  81  Am.  St  Rep.  762.  That 
where  dty  property  was  nnoccupied,  but 
was  platted  into  Mocks  and  lots,  and  a  rail- 
road condemned  lots  1  and  10  in  a  block,  it 
was  held  error  to  allow  damages  to  lots  2  and 
9^  inclu^ve.  In  the  same  block.  Wilcox  v.  St 
Pant  &  N.  P.  R  Go.,  86  Minn.  439,  29  N.  W. 
14&  That  a  tract  of  land  In  a  dty  having  hem 
I^atted  and  divided  Into  lots,  presumably 
with  a  view  to  its  disposal  and  ultimata  use 


In  such  subdlTlslona,  each  lot  must  be  treat- 
ed as  a  separate  tract  in  ejectment  pro- 
ceedings by  the  owner  to  recover  the  prop- 
erty and  damages  from  a  railroad  company 
which,  in  constructing  Its  road  In  certain 
streets  opposite  two  of  such  lots,  had  taken 
a  pwtion  thereof.  The  court  held  that  in 
the  absence  of  evidence  tending  to  overcome 
the  prima  fade  character  of  the  lots  as  sep- 
arate tracts,  which  had  been  given  to  them 
hy  the  ^prietors,  the  premises  could  not  be 
treated  as  a  whole  In  assessing  damages, 
but  the  damages  must  be  limited  to  the  lots, 
a  part  of  which  bad  been  taken  by  the  rail- 
road company,  and  that  the  fact  that  the 
property  was  occupied  by  the  lessee  as  one 
tract  for  the  purpose  of  piling  lumber  could 
not  affect  tiie  question,  since  this  was  a 
mtfe  fugitive  and  temporary  use,  and  not  a 
natural  and  perman«it  one,  such  as  would 
be  necessary  to  constitute  the  whole  prem- 
ises <me  tract  Kberpw  t.  St  Paul  &  N.  P. 
B.  Co.,  82  Mtam.  840^  44'  N.  W.  196.  That 
a  personal  examination  ot  the  promises  by 
the  jury  in  a  body,  after  it  Is  fmpanded, 
should  be  the  feature  of  every  proceeding  for 
tbe  eiprt^rlation  of  property.  Remy  v.  Sec- 
ond Munldpality,  12  La.  Ann.  508.  That 
in  expropriation  suits  the  owner  is  en- 
titled to  tiie  market  value  of  the  property 
taken,  and  to  such  damages  as  may  result 
to  the  remainder  of  the  property  of  which 
the  expropriated  property  forms  a  part,  and 
to  nothhig  else.  It  is  not  a  question  of  the 
Talue  of  the  property  to  tbe  owner,  or  its 
adaptoblllty  to  the  uses  of  tbe  owner,  but  of 
Its  market  value;  taking  into  account,  how- 
ever, all  tbe  considerations  that  would  weigh 
at  a  private  sale.  L.  R.  ft  N.  Oo.  v.  Jones, 
86  South.  877,  118  La.  29.  That  the  own- 
er is  entitled  to  adequate  compensation. 
The  value  of  lands  in  the  vicinity  ex- 
propriated in  other  suits  and  the  price  paid 
for  lands  to  be  expropriated  are  facts 
to  be  considered,  and  any  damages  which 
the  owner  may  sustain  may  be  offset  by  the 
proposed  construction  of  the  railroad  for 
which  the  expropriation  Is  sought  Abn^ 
T.  T.  &  ft  N.  R.  Co.,  lOS  La.  447,  29  South. 
890. 

Defendant  on  the  other  hand,  contends 
that,  on  an  application  of  a  railroad  com- 
pany to  expropriate  lands.  If  it  should  ap- 
pear that  the  company  has  already  sufficient 
quantity  for  Its  purpose,  tbe  court  should 
refuse  an  order  to  summon  a  jury  to  assess 
its  value,  and,  should  such  an  order  be  grant- 
ed before  action  upon  It  it  is  propw  for 
the  court  to  resdnd  It  That  tbe  right 
of  expropriaticm  should  only  be  enforced 
by  inches,  and  npon  c(HKlusive  proof  of 
the  necessity  up<m  which  it  rests.  Kan- 
sas City,  S.  ft  G.  Ry.  Oo.  T.  Railroad  Co., 
49  La.  Ann.  fSS,  21  South.  144;  JeffCTson  ft 
Pontchartraln  R.  Co.  r.  Thos.  Hazeur  ft  Co., 
7       Ann.  182. 
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Tbmt  the  ooiitlziganc7  to  wamnt  ttx^roprta- 
tlon  moat  be  evident  and  ImDWtoUB,  as  the 
law  fteertca  pn^rty  too  «uxed  and  Inviolable 
to  aanctlcni  tiie  erpmprMSxm  oC  It,  except  It 
be  necMBHiy  for  public  purposea.  I^coul  v. 
Fbllce  Jniy  <a  St  James,  20  Jm.  Ann.  806; 
Kansaa  City,  B.  ft  O.  By.  Ca  v.  Railroad  Oa, 
49  La.  Ann.  85,  21  South.  144;  WUUama  v. 
Judge,  45  La.  Ann.  1297,  14  South.  67.  That 
the  peogettj  of  no  man  can  be  taken  with- 
out his  conamt,  beyond  what  Is  admitted 
br  the  public  neceaslty.  New  Orleana  PacUlc 
Railway  Company  v.  Gay,  82  La.  Ann.  474. 
That  the  fee  In  the  land  cannot  be  taken  by  a 
railroad  If  a  aervltude  thereon  will  suffice. 
R.  B.  v.  Gay,  82  Ia.  Ann.  474;  R.  B.  v. 
Hines,  50  La.  Ann  781,  24  South.  267.  That 
ibe  value  of  lands  In  the  vicinity  expro- 
priated in  other  antts  la  a  fact  to  be  con- 
sidered in  fixing  the  valne  of  land  sought  to 
be  expropriated.  105  Uu  447,  29  South.  690. 
In  the  suit  of  this  same  iJIalntlff  against  Mrs. 
Bveleen  Kohn,  now  before  this  court  on  ap- 
peal.!  the  Jury  awarded  defendant  |2,400  for 
a  right  of  way  150  feet  wide  through  SQuare 
Ka  571,  wblcb  la  identically  the  same  char- 
acter of  land  as  that  of  defendant,  and  sep- 
arated from  It  only  by  a  paper  street  That 
the  market  valne  of  the  land  at  the  time 
of  tile  taking  la  the  Just  and  adequate  com- 
prasatloQ  which  the  law  provides  shall  be' 
paid  to  the  owner.  Every  factor  that  con- 
stitutes an  element  of  value  contributes  to 
fix  the  market  value,  such  as  the  physical 
character,  location,  and  accessibility  of  the 
property.  Its  transportation  facUitiea,  Its 
availability  for  residential,  commerdal,  In- 
dustrial, or  agricultural  purposes;  and  the 
future  effect  of  Improvements  and  develop- 
ments that  are  imminent  may  properly  be 
comridered  in  fixiog  value.  That  salee  of 
property  In  the  neighborhood  made  a  year 
and  a  half  and  two  years  before  the 
Institution  of  thla  suit.,  and  before  the  radi- 
cal change  in  the  physical  character  of  the 
land  itself  by  the  completion  of  the  drain- 
age system,  furnish  absolutely  no  criteria  of 
value  whatever.  The  only  evidence  in  this 
case  that  fixes  value  is  the  opinion  of  the  ex- 
perts, the  average  of  which  is  f2,237  per 
square.  ^Riat  the  expropriation  takes  not  only 
the  pnH>erty  In  10  squares,  but  also  takes  the 
real  rights  of  drain  and  access  appurtenant  to 
defendant's  remaining  squares,  -whlcb  rights 
are  as  much  property  as  the  squares  them- 
selves, and  eqnally  protected  by  article  167 
of  the  Constitution.  The  taking  of  said  prop- 
erty and  said  real  rights  are  one  and  indivis- 
ible, and  proof  of  the  damage  arising  from 
the  taking  said  real  rights  should  have  been 
admitted.  Damages  caused  by  obstructing 
the  servitude  of  drain,  light,  air,  and  access 
to  property  abutting  public  streets  are  real 
rights,  within  the  protection  of  article  167 
of  ttie  Constitution,  and  cannot  be  inflicted 
witiMnrt  previous  Indonnity.  That  the  right 
of  an  abotUng  lot  owner  In  die  street  Is 
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as  mwSi  property  as  the  lot  itself,  and 
la  as  much  under  the  protection  of  the 
constitutional  guaranty.  Hep  ting  v.  R.  Co., 
36  Itu  Ann.  898;  Haynes  v.  Thomas,  7  Ind. 
48;  Lackland  v.  B.  Ob..  81  Mo.  187;  Jef- 
fersonvllle  B.  Co.  v.  Bsterle.  18  Bush,  667. 
Tliat  InJnnctlMi  is  expressly  authorized  by 
the  Louisiana  Code  of  Practice  against  the  dls* 
turbance  of  the  owner's  possession  of  real 
estate,  or  of  a  real  i^bt  of  which  he  claims 
either  the  ownership,  the  possession,  or  the 
enjoyment  Code  Prac.  art  298;  State  ex 
rel.  Tale  v.  Duffel,  41  La.  Ann.  616,  6  South. 
612;  Burke  V.  Wall,  20  La.  Ann.  40,  29  Am. 
Bep.  316;  McDonogh  v.  Calloway.  7  Bob.  442. 
That  Inasmuch  as  plaintiff  and  defendant  re- 
side In  different  parishes,  the  damages  would 
be  recov^able  by  reconvention  In  this  action, 
even  if  they  were  wholly  disconnected  with 
the  main  demands.  Code  Prac.  art  873. 
We  recognize  fully  the  correctness  of  the 
I  doctrines  announced  in  the  cases  cited  (Rall- 
i  road  Co.  v.  Thos.  Hazeur  &  Co.,  7  La.  Ann. 
182;  Lecoul  V.  Police  Jury,  20  La.  Ann.  306; 
and  Railway  Co.  v.  Qaj,  82  La.  Ann.  474), 
to  the  effect  that  a  railroad  company  seeking 
to  expropriate  the  property  of  a  citizen  as- 
sumes the  burden  of  proving  the  necessity  In 
the  particular  case  for  the  exercise  of  the 
power  of  eminent  domain,  and  that  falling 
to  establish  that  fact  It  should  take  nothing 
by  its  demand.  'Hiat  issue  Is  one  of  foct 
and,  when  the  record  of  the  case  reaches  tibe 
Supreme  Court  it  must  be  controlled  by  the 
evidence  adduced  as  to  the  proper  Judgment 
called  for.  We  know  nothing  of  the  necessi- 
ties of  a  railroad  company,  and  come  to  a 
knowledge  of  them  only  tbrough  the  testi- 
mony In  the  record.  If  the  plaintiff  should 
establish,  through  testimony  prima  facie  suf- 
ficient, that  the  expropriation  Is  necessary, 
we  must  act  oo  the  assumption  that  the  ver- 
dict of  the  jury  and  the  action  of  the  court 
in  favor  of  the  expropriation  are  well  found- 
ed. The  defendant  In  this  case  raised  the 
lasue  of  necessity,  but  permitted  it  to  be 
disposed  of  on  plaintUTs  showing;  pressing 
with  no  vigor  its  right  of  cross-examination 
or  of  introducing  counterproof.  On  the  rec- 
ord as  brought  up,  we  think  the  necessitr 
for  the  expropriation  has  been  shown.  N. 
O.  Pacific  R.  Co.  V.  Gay,  31  La.  Ann.  434. 

Defendant's  contention  that  the  line  of 
the  plaintiff  should  have  a>nf(Hrmed  to  the 
ordinance  of  the  city  is  without  force.  That 
ordinance  was  merely  permissive  in  charac- 
ter, withdrawing  any  objections  it  might 
have  had  to  the  lines  running  in  that  par- 
ticular way.  The'  permission  was  not  grant- 
ed upon  the  condition  that  the  route  of  the 
road  should  be  along  the  streets.  It  was 
established  on  the  trial  that  it  was  to  the 
interest  not  only  of  the  railroad  company, 
but  of  the  general  public  and  the  prospective 
owners  of  the  property  along  those  streets, 
that  the  tracks  should  not  pass  through 
them.  Defendant  has  itself  shown  that  the 
passing  of  a  railroad  directly  thron^^  or 
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ftlong  ft  piece  of  piopert7t  u  a  general  rule. 
Impairs  Ita  value.  Tbe  manlDg  of  can  at 
all  hoars  ot  tbe  day  and  night  In  the  Imme- 
diate neighborhood  of  residences,  the  fright- 
ening of  horses,  and  the  risks  to  travelers 
make  It  almost  Imperative  that  the  roads 
should  not  pass  through  the  streets.  While 
defendant  has  shown  that  It  was  possible  to 
have  had  the  line  of  tbe  road  turned  so  at 
to  have  run  through  the  streets  by  adopting 
the  curves  suggested,  his  own  witnesses  tes- 
tify that  It  would  be  only  proper  to  do  so, 
should  necessity  exact  It;  that  a  straight 
line  was  the  one  called  for,  not  only  as  to 
expense  and  proper  <9«ratlon  of  tiie  trains, 
but  ae  to  safety. 

We  think  the  action  of  the  court  In  ex- 
cluding from  the  Jury,  in  Its  conslderatloii 
of  the  damages  to  which  defendant  might 
be  entitled  by  reason  of  tbe  construction  of 
the  road,  those  sustained  by  injury  to  prop- 
erty other  than  that  directly  Involved  In  the 
suit  then  before  the  court,  was  based  upon 
the  Jurisprudence  of  other  states  as  well 
as  our  own. 

We  think  that  the  mle  adopted  is  really 
one  In  the  Interest  of  the  party  defendant  In 
the  ezpn^iiation  proceedings. 

In  this  cue  the  squares  are  contiguous, 
but  they  are  separated  by  streets.  True  it 
Is  that  the  streets  have  not  yet  been  opened, 
by  reason  of  the  present  remoteness  of  the 
property  from  the  business  and  residential 
portion  ot  the  ^ty,  but  tliey  will  be  opened 
Jnat  as  80<m  as  occasion  will  can  tox  the 
same. 

Tbe  defense  made  In  this  case  Is  really 
one  of  amount;  the  defendant  company  be- 
ing very  naturally  unwilling  to  see  Itself  de- 
prived of  tbe  full  benefit  which  It  conceives 
is  the  presently  assured  value  of  Its  Judi- 
cious investment  of  its  money. 

We  fbink  the  district  conrt  was  right  in 
taking  as  the  date  for  estl mating  the  value 
of  property  exiHroprlated  for  railroad  pnr^ 
poses  that  of  the  institntliHi  of  the  eziAv* 
prlatlon  snit,  withdrawing,  however,  from 
the  value  so  ascertained  so  much  of  tbe 
same  as  was  the  result  of  the  construction. 
Blany  elements  enter  in  enhancing  the  value 
of  the  properly  in  the  tnt^al  between  the 
date  of  tbe  determination  of  the  railroad 
company  to  build  its  road  and  the  date  of  the 
eipn^irlatlon  proceedings  whidi  may  be  tak- 
en for  that  purpose^  which  are  entirely  in- 
dependent of  the  building  of  tbe  road-  The 
property  owners,  not  the  railroad  company, 
are  entitled  to  the  benefit  of  snch  factors  in 
Increaidng  values.  Olv.  Go^  art  2408.  Aa 
is  usual  In  snch  cases,  there  Is  gr^t  diver- 
gence as  to  vatues.  The  estlmateB  given  of 
tbe  value  of  the  squares  sought  to  be  ex- 
propriated vary  from  ysoo  to  |S,000  a  sqnate; 
the  estimates  reflecting  the  views  of  the  dif- 
ferent witnesses  as  to  what  constitutes  the 
value  of  property.  The  Ugh  estimates  are 
those  made  by  witnesses  who  take  a  very 
optimistic  view  of  the  future  of  the  dty  of 


New  Orieans,  from  th^  belief  in  an  almost 
certain  advancing  prosperity  for  years  to 
come.  The  construction  <tf  the  Panama 
Oanal,  the  crani^etlon  ct  the  drainage  and 
sewerage  system,  and  many  other  matters, 
are  so  well  known,  recognized,  and  believed 
by  the  general  public,  as,  In  their  opinion. 
ta  necessarily  «iter  into  actual  consideration 
in  fixing  iM^sent  values.  The  fixing  of  the 
value  of  the  property  at  what  is  known  as  its 
"market  value"  is  a  very  difficult  matter. 
It  is,  after  all,  greatly  a  matter  of  <H)lnlon. 
The  Legislature  has  thrown  upon  a  Jury 
(called  for  this  special  purpose)  the  duty  and 
obligation  of  acting  upon  this  vexed  ques- 
tion. An  appellate  court  is  authorized  to  in- 
terpose only  when  It  Is  satlefled  that  an  er^ 
ror  has  t>een  made,  and  that  the  estimate 
which  it  would  Itself  make  and  substitute 
for  tiiat  of  tbe  Jury  would  clearly  be  more 
reasonably  certain  and  true. 

For  the  reasons  herein  assigned,  It  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be^  and  tbe  same  is 
hereby,  affirmed;  ax^lant  to  pay  costs  of 
appeaL 


(U6  LaJ 

•  No.  15.681. 
XAVIER  BEAI/TY,  Limited,  v.  LOUISIANA 

BY.  &  NAV.  CO.* 
(Supreme  Court  of  Louisiana.   June  6,  1D05.) 

1.  iRJUNOTion  —  Tbesfass  to  Lmlhd— Bxpu- 

PBIATION  PbOOKEDIHOS. 

An  injunction  against  trespass  upon  or 
damage  to  real  property  is  no  bar  to  a  pro- 
ceediog  for  the  expropriation  of  audi  property, 
or  part  of  it,  or  to  the  enrdse  by  the  conrt  in 
which  sndk  proceeding  Is  brought  of  complete 

Jurisdiction  with  respect  thereto;  hence  it  fol- 
owB  that  after  sach  proceedins  is  Instituted 
there  Is  no  Issue  which  can  be  decided,  on  the 
application  for  injunction,  the  pendency  or  de- 
cision of  whidi  can  operate  a  stay  of  the  pro- 
ceeding for  expropriation,  or  of  the  execution  of 
the  judgment  to  be  therein  rendered,  and  hence, 
also,  no  issue  or  decision  having  such  effect 
can  be  brought  up  by  appeal  In  uw  injunction 
suit 

2.  SAinc— Rkhkot. 

Where  complaint  is  made  of  Injury  to  re- 
sult by  reason  of  the  execution  of  a  judgiaent 
of  expropriation  from  the  dissolution  on  bond 
of  an  Injunction  prohibiting  trespass  upon  and 
damage  to  property,  the  answer  is  tnat  the 
remedy  must  be  found  in  the  proceeding  in 
which  tbe  Judgment  has  been  rendered,  or  in 
some  process  of  a  court  having  jarisdiction  to 
regulate  that  proceeding  or  to  control  the  exe- 
cution of  that  Judgment,  and  which  is  directed 
to  the  accomplishment  of  such  purpose.  It 
cannot  be  found  in  a  proceeding  In  a  court  of 
co-ordinate  Jurisdiction  with  that  by  which  the 
Judgment  of  expropriation  was  rendered,  or  by 
appeal  from  any  judgment  rendered  in  aucn 
proceeding. 

3.  Sauk— DiBSOLDTiON— Affkai.. 

Plaintiff  in  Injunction  can  Bustaln  no  in- 
ury  with  respect  to  acta  already  committed 
rom  an  order  dissolving  the  writ  on  bond,  and 
no  appeal,  upon  the  theory  of  sndi  Injury,  iHU 
lie  from  the  order. 
(Syllabus  by  the  Court,) 

■Rehearing  dulsd  Jans  1^  IfCL 
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Appcft]  from  dvU  District  Ooort,  Psrlab 
if  Orieuw;  Waltw  Byefi  Bmnmenllle,  Judge. 

AcOm  by  the  Xavler  Bealty,  Limited, 
agelBBt  tbe  Louisiana  Ballway  ft  Navlgatbrn 
Oompany.  Jvdcment  for  d^endant,  and 
platntlff  appeals.  IMmlssed. 

See  38  Sooth.  427.  696. 

Thomas  Jones  Kernan  and  WUltam  Wl- 
naiis  Wall,  for  appellant  Carroll  &  Car- 
roll and  Wise.  Bandolph  ft  Bendall,  for  ap* 
pelleSL 

Statement  of  the  Case. 

MONBGBi  J.  Plaintiff,  a  corpnratlon  or^ 
sanlMd  vnder  the  laws  of  this  state,  alleges 
that  it  has  possessed,  as  owner,  for  mote 
than  ■  Tear,  88  saoaies  of  gronnd  in  this 
tUy,  and  that  defendant  baa  recently  made 
surreys,  ent  paths,  staked  lines,  and  other- 
wise trevpassed  thereon:  that  defuidant  In- 
tends to  expropriate  a  strip  of  land  ronnioar 
dlaceouUly  throntfi  10  ot  said  squares,  and 
that  sncb  ezpropciation  Is  nnnecessary,  for 
the  raaaon  that  12ie  dty  has  granted  to  it 
the  to  eoDStmet  and  maintain  Its  rail- 
way on  certain  streets,  which  are  named; 
and  tbat  snch  rigbt  Is  all  that  defendant  re- 
qnirea.  Plaintlfl  farther  represents  that  it 
has  acquired  Its  said  38  sqoares  through 
patient  effort  in  practically  a  stdid  body; 
fbat  they  are  situated  in  a  portion  of  the  city 
in  which  pr(q;>erty  la  rapUIly  increasing  In 
nine;  and  tbat  tba  proposed  expropriation 
would  render  thrai  valueless  for  tbe  pnr^ 
poses  fiMr  which  tb^  can  be  best  need,  and 
woaM  utteriy  destn^  tbe  value  of  the  10 
sqnaTea  throng  which  it  la  to  be  effected. 
It  further  alleges  that  tbe  value  of  said  prop- 
er^ depm^  upon  its  accessibility  throogdi 
certsln  atreeti,  and  particularly  Palmetto 
street,  which  Is  at  present  the  only  prac- 
ticable highway  over  which  the  tenants, 
who  are  market  gardeners,  can  reach  the 
dty;  tint,  fur  the  protection  of  tbe  public, 
tbe  ordinance  granting  to  defendant  tbe  right 
<tt  way  onr  said  streets  requires  tbat  its 
tradEa  shall  be  so  laid  thereon  as  not  to  ob- 
struct the  use  of  the  same,  or  the  drainage 
of  tbe  city;  tiiat  in  violation  of  eald  ordi- 
nanea,  and  to  the  injory  of  plaintiff,  defend- 
ant haa  thrown  up  embalmments  on  said 
streets,  and  baa  made  excavations  in  coialn 
ut  them,  and  will  pursue  the  same  course 
wifli  req»Bct  to  the  others,  unless  restrained. 
Plaintiff  ttaerefMe  pnys  Ua  citation,  for  a 
writ  of  Injimetlon  restraining  defendant  from 
dlstmblng  its  possession  of  said  propvty, 
"from  ooratmcting  or  attempting  to  con- 
Rtmct  any  Una  ot  railway  thereon,  trmn  at- 
tempting to  expropriate  any  portion  thereof 
for  snch  purpose,  and  fh»n  making  onbank- 
ments  or  excavations  in  any  of  the  streets 
*  *  *  named,  or  takh:^  earth  therefrom  for 
the  eonrtznction  of  its  railway  line  or  for  any 
othK  purpose,  and  oijolnlng  said  ccnnpany 
to  rastMS  to  tlieir  original  condition  all  of 
said  streets  In  wbicb  tbay  bay*  abready  made 


embankments  and  excavatlona,"  and,  after 
due  proceedings,  perpetuating  the  InJunctkm 
and  quieting  plaintiff  In  lis  possesskm.  And 
an  Injunction  Issued  as  prayed  for,  on  a  bond 
of  V1.000.  To  the  petttitm  ccmtaining  tiieae 
allegations,  defendant  uc^ted  on  tba 
grounds  tbat  It  disctoses  no  cause  ct  action, 
that  It  is  vague  and  Indefinite,  and  that  plain- 
tiff has  no  authOTl^  In  law  to  oh]«ct  to  ex- 
propriation proceedings  In  tbe  manner  at- 
tempted; and  defendant  alleges  tiiat  it  has 
Instituted  a  suit  for  tbe  expropriation  of 
plaintUTs  property,  which  la  now  pending, 
and  in  which  alone  the  matters  relating  to 
audi  expropriation  cui  properly  be  deter- 
mined, and  it  prays  that  plaintiff's  petition 
be  dismissed  "tai  so  far  as  the  same  concerns 
or  refers  in  any  manner  to  said  matters  of 
expK^rlation." 

This  was  followed  by  ft  motion  In  which 
defendant  alleges  tbat  It  has  sued  fOr  tbe 
expropriation  of  certain  squares  at  ground 
belonging  to  the  plaintiff,  numbered  respect- 
ively B18,  610.  520.  022,  628,  624.  481,  660, 
SOD.  and  has  (Attained  a  verdict  awsrdlng 
tbe  property  to  it  uptm  paymoit  of  (14.000; 
tiiat  it  has  paid  said  amount  to  tbe  sheriff, 
and  has  <rfKered  to  pay  all  coats,  when  in- 
fonned  of  tbe  amount  of  the  same,  bat  that 
It  is  restrained  from  taking  possession  of  Uie 
property  the  Injunction  b«eln  issued.  It 
further  allies  that  plalnUtTs  rights  to  said 
10  squares  onder  said  Injanctitm  have  been 
extlnguiahed  by  the  translation  of  the  titie; 
all  file  matters  all^;ed  In  the  petition  f  In- 
junction having  been  set  up  by  way  of  a  de* 
fenae  in  said  exiKn^riatifm  suit  and  havliv 
become  res  adjudicata.  It  further  alleges 
that  it  is  enjoined  by  the  writ  berdn  Issoed 
ftom  making  embankments,  excavations, 
ete.,  on  certain  streets;  tbat  it  has  been  build- 
ing ita  road,  and  is  ready  to  proceed  unfter 
the  terms  of  Ordinance  No.  1907,  N.  G.  S.. 
authorising  it  to  do  so;  and -that  the  utmost 
that  the  plaintiff  could  ask.  as  a  conditiim 
to  tbe  dissolati<m  of  tta  injunction,  would  be 
a  bond  to  cover  tbe  damage  wUcb  It  may 
suataln  by  the  prosecution  of  defwdanfs' 
work  on  said  streets.  And  def«idant  prays 
that  plaintiff  be  ordned  to  show  cause  why 
the  Injunction  sbonld  not  be  dUsolved  with- 
out bond,  or  upon  SDch  bond  as  the  court 
may  order. 

nierenpon  plaintiff  filed  a  supplemaital 
petition,  allegtng  that  by  clerical  error  square 
621  was  omitted  from  the  list  mentiwed  In 
file  original  petition,  and  tiiat  it  haa  since 
filing  said  petition  acquired  square  484;  that 
squares  48a  481.  618,  610,  620,  622,  528,  624. 
860  and  600  have  been  ^nopriated,  by  tbe 
Judgment  in  tiie  suit  mentioned  in  tbe  rule, 
at  a  vftluatlon  ot  $1,400  per  aqnan;  that 
plaintiff^  demand  Oiareln  aet  for  damages 
to  Its  remaining  property  has  been  dismissed 
as  in  case  of  nonsuit,  and  that  it  haa  applied 
for  and  will  pwfect  an  appeal  from  the  Judg- 
ment so  rendered;  tbat  defendant  has  notified 
plataitur  that  It  wUl  take  poasesslon  of  the 
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an  aMonmoit  acatnrt  Benry  St  a«s.  wtio 
was  not  the  owner  tbraeof,  and  under  an  eiS 
roneoiu  description  and  itatement  of  acre- 
ace;  tiiat  then  waa  no  notice  to  the  real 
ownor;  tiiat  ttaere  waB  a  dual  assessment  of 
said  property  in  tiie  parish  of  Iberrllle,  where 
the  property  bad  been  regularly  assessed  and 
the  taxes  thereon  resnlarly  paid  for  a  num- 
bw  of  jrears;  tbat  at  the  time  of  the  pretrnd- 
ed  forfeiture  to  the  state  no  taxes  were  due 
m  tbe  propw^,  the  same  having  been  paid  tn 
full  bj  the  respondent  In  the  parish  of  Ibet- 
Tllle,  whm  tb»  property  had  always  been 
assessed.  Warrantor  further  pleaded  the 
prescription  of  10  and  SO  years. 

Than  was  Judgment  In  favor  of  the  de- 
fendant rect^nlalng  It  aa  the  owner  of  the 
lower  two-thlrda  of  lot  or  aectlon  10,  town- 
ahlp  8,  range  11  B.,  "commmdng  at  40  ar- 
penta  from  Bayoa  Orosse  TMe,  and  running 
bade  to  tbe  80-arpent  Une,  and  containing  110 
acres,  more  or  leas."  There  waa  also  Judg- 
ment in  favor  of  the  plalntlft  on  his  call  In 
warranty  against  the  Oltlaau'  Bank. 

Plaintiff  and  tbe  bank  have  appealed. 

tot  or  section  10  was  purchased  by  Talery 
Badeau  from  flie  state  of  Louisiana  In  the 
year  18601  Tbin  entry  appears  In  the  *' Ab- 
stract of  Bntries  from  Bteto  Land  CMDce^ 
Pariah  of  IbOTvUle^"  recorded  In  uld  parUh. 
In  the  same  year,  18B6,  yaleiy  Badean  sold 
section  10  to  Pierre  Badeau,  deacrlMng  the 
tract  '^a  altuatod  In  the  parish  of  Iberville 
on  the  east  side  d  Bayou  Orosse  T8te."  In 
1874  Plexre  Badeau  sold  tbe  tract  under  tbe 
same  description  to  one  Bargas.  In  1880 
section  10  was  aold  at  probate  aale  as  8lt> 
uated  In  tbe  parMi  of  Ibwvllle,  and  waa  pur- 
chased by  Antotae  Oarriere,  who  In  the  aame 
year  conveyed  the  proper^  to  Henry  St  Ges, 
who,  on  February  16,  188B,  aold  to  the  Oftl- 
sens'  Bank,  whidi.  In  Febrnaxy,  1888,  sold 
to  Oeo.  W.  Booksh,  plaintiff  hereto.  Alt  of 
the  above  tltlea  described  the  section  aa  sit- 
uated In  the  parlsb  of  Ibervllle. 

It  Is  an  undisputed  fact  tbat  this  tract  of 
land  baa  been  tor  years  regularly  assessed  In 
the  pariab  of  Iberville,  and  the  taxea  theror 
on  regularly  paid  by  the  ownws. 

In  tb»  year  1885  the  assessor  of  the  parlsb 
of  West  Baton  Rouge  assessed.  In  the  name 
(tf  Henry  8t  Ges,  nonresident  "200  acres,  be- 
ing Fxac.  section  10,  T.  8^  R  11  B."  On 
June  6^  1886)  the  property  so  assMsed  was 
adjudicated  to  the  stete  for  want  of  bidders 
for  99.43,  representing  stete  tax,  district 
levee  tax,  pariah  taxes,  and  costs. 

In  1880,  1886,  and  1887,  the  whole  ct  see- 
ti<m  10  was  aaaeased  to  the  parish  <tt  Iber- 
vUle  to  tbe  OitlsenB*  Bank,  and  aU  the  taxea 
due  tbmreon,  atete,  diatrlct  levee,  and  parish, 
were  paid  In  full. 

In  December,  1801,  said  fraction  of  section 
was  transferred  and  conveyed  by  the  audi- 
tor to  the  Atdiafalaya  Baste  Levee  District 
as  having  been  adjudicated  to  the  state  and 
not  redeemed. 

There  are  several  salons  grounds  of  nulli- 


ty urged  against  the  tax  adjudication  of 

188B. 

Flatotiff  contnds  Out  the  whole  of  sec- 
tion 10  la  altnated  In  tbe  pariah  of  Iberville. 
That  this  was  the  cocnmon  understanding 
down  to  the  year  1885  is  unqnastionable. 

Neither  of  the  two  Intereated  parishes  have 
taken  any  actkm  to  fix  the  boundary  line  be- 
tween them.  Tbe  question  has  been  raised 
by  the  state  assessor  of  the  pariah  oi  West 
Baton  Bou^  who  undertook  <hi  hto  own  mo- 
tion to  settle  the  question  of  boundary  by 
listing  portions  of  certain  tracte  as  being 
situated  to  said  pariah.  On  the  other  hand, 
the  stete  assessor  of  the  parish  of  Iberville 
has  continued  to  assess  the  whole  of  said 
tracte  as  being  within  the  llmlte  of  the  par- 
ish of  Iberville. 

The  stete  and  levee  distrlet  have  no  In- 
terest to  the  question  of  boundary  Une^  whl^ 
concern  only  the  flsc  of  the  two  parishes.  It 
would  seem  that  the  xnovlsions  of  sectton 
26S4  of  the  Revised  Btetutes  at  1870,  relative 
to  the  fixing  of  boundary  Uses  ot  any  pariah, 
as  ample,  If  resented  ti^  to  settle  the  question 
for  all  time.  Gounsd  tor  defendant  con- 
cedes that  acoordfaig  to  flw  Towcll  Ibi^  of 
1828,  "the  land  to  dispute  waa  Included  to  the 
terribvy  of  Iberville*'  but  oon^ds  that 
under  Act  Ma  14,  p.  16^  of  1869,  the  line  was 
changed,  ao  aa  to  run  at  a  uniform  distance 
of  40  arxwnte  from  Bayou  Orosse  TOtai.  Hie 
act  of  1860  was  a  referendum,  and  counsel 
admltt  tiiere  is  no  evidence  to  the  record  Oat 
the  deetifm  was  held  to  conformity  with  Ito 
provisloiu  and  waa  unfavorable  to  tbe  parish 
(tflberville.  But  the  brleto  of  (vpostog  coun- 
sel conceded  that  "the  election  was  held  and 
resiUted  to  favor  of  the  parish  of  Ibnvllle^" 

Section  7  of  Act  No.  14.  p.  17,  of  1860^  reads 

as  follows: 

"That  If,  upon  ascertehdng  the  resnlt  of  said 
election,  it  be  found  that  a  majority  of  tbe 
legal  voters  of  said  dlspnted  territory  should 
have  voted  for  Il>erville,  then  said  disputed  ter- 
ritory ahall  be  and  remain  in  the  parish  of 
Iberville,  and  the  western  boundary  of  the  par- 
ish of  west  Baton  Rouge  shall  be  permaoently 
fixed  at  for^  arpenta  distance  from  the  Bayou 
Otoss  Tete.^ 

There  Is  no  evidence  to  show  that  the 
fraction  of  section  10  now  to  controversy 
waa  included  to  the  "disputed  territory"  re- 
ferred to  in  the  act  of  1868. 

The  parish  surveyor  testified  as  follows: 

"I  know  of  no  means  of  detmnining  what 
lands  were  in  dispnte  between  the  parishes  of 
Iberville  and  West  Baton  Rouge  prior  to  1808." 

It  seema  to  ua  that  under  tiie  very  turns 
of  the  act  of  1850  the  dieted  t«rit<ay  cau- 
not  ttEtend  beyond  the  40>arpent  line  pet- 
manently  fixed  as  the  boundary  line  of  West 
Baton  Rouge.  But  this  Une  hu  never  been 
fixed  by  a  sorv^,  and  slnoe  1889  tiie  stete 
and  paroctalal  authorities  and  the  owners 
have  treated  all  of  sectKm  10  as  lying  wholly 
wlthto  tbe  Umlte  of  ttie  parish  of  IbervlllOb 
This  was  the  result  of  a  common  mor, 
which  under  the  maxim  of  the  law,  "C<Hn- 
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mnnU  error  fadt  Ju*,"  cannot  prejudice  the 
acquired  rights  of  the  dtlttn.  See  Cammlnc 
T.  TTtnwtt,  2  Jm.  Ann.  794.  This  Is  the  rule 
i^tlTe  to  flie  ngiBtrj  of  mortgages,  and 
tben  la  no  good  reason  why  it  abonld  not 
be  qipUed  to  aaaeasmenta  and  taxation.  All 
the  tillea  woe  of  nocad  In  tb«  parish  of 
Iberville;  and  set  forth  titiat  the  vbole  sec- 
tUm  was  dtnated  within  the  limits  of  said 
vaztoh.  The  assessor  had  ao  guide  hot  the 
reond,  and  listed  fbe  property  accordingly, 
nie  pulsh  West  Baton  Bouge  made  no 
cklm  at  territorial  Jniisdlctlon.  We  are  of 
the  <qdnlcni  that  the  assessment  of  ISKt, 
made  In  the  pariah  of  Iberville*  under  these 
drenmatances^  was  valid  and  enforceable, 
and  diat  the  taxes  were  properly  paid  to  the 
tax  eMeetor  of  said  parish*  who  had  ai^tai^ 
eat  antbortty  to  collect 

The  title  was  not  of  record  in  ttie  parish 
of  West  Baton  Song^  and  the  assessor,  in 
Dsttng  the  land,  had  to  consult  the  ctmvey- 
anee  records  cS  the  parish  of  Iberville.  This 
actltm  of  the  assessor,  taken  without  notice 
to  Uie  anttiorltles  of  the  parish  of  Iberville 
and  to  tlie  owners  of  the  pnpertj,  led  to  a 
double  aaaessment  of  a  large  portion  ct  the 
tract;  and  to  its  adjudication  to  the  state  for 
tazea  in  the  year  18S6.  All  taxes  due  the 
state  and  levee  district  had  been  prevlonsly 
paid  hj  the  ownw.  At  most,  there  was  a 
dalm  tor  taxes  doe  the  parish  of  West  Battm 
Rouge. 

In  WHbert  t.  Michel,  42  La.  Ann.  868,  8 
Sooth.  007,  this  court  held  that,  where  prop- 
erty has  been  assessed  to  two  different  per- 
sons for  the  same  year,  a  payment  of  the 
taxes  by  either  will  defeat  the  power  of  the 
tax  collector  to  sell,  and  It  matters  not  that 
the  party  making  the  payment  Is  not  the 
troe  owner.  In  Lefebre  v.  Negrotto,  44  La. 
Ann.  702, 11  South.  91,  we  held  that  the  sale 
by  the  state  of  property  on  which  taxes  have 
been  paid  Is  an  absolute  nullity.  In  Brown 
V.  Land  Co.,  48  La.  Ann.  1188,  20  South.  711. 
we  annonnced  the  same  doctrine^  adding 
that  it  is  immaterial  who  paid  the  taxes. 
In  Kellogg  V.  McFatter.  Ill  La.  1037,  86 
South.  112.  we  said  that  it  did  not  concern 
the  state  by  whom  payments  were  made,  or 
that  they  were  made  under  assessments  er- 
roneous as  to  description. 

The  state  is  a  quasi  creditor  for  taxes, 
and,  if  they  be  paid,  it  matters  not,  in  reason 
and  Justice,  under  what  assessment  or  by 
whom  payment  Is  made. 

Dual  assessment  and  payment  of  the  taxes 
priw  to  date  (tf  sale  aro  causes  of  nullity 
especially  excepted  from  the  curative  force 
of  article  238  of  the  Gonatitutton  of  189& 

The  tax  sale  of  1886  was,  as  to  the  state, 
v<rid,  and  the  tnct  that  some  taxes  may  have 
been  due  tlw  parish  of  West  Baton  Bouge  does 
not  change  tho  situation,  as  sales  for  taxes, 
parUy  legal  and  partly  lU^I,  an  invalid. 
We  applied  tUa  doctrine  in  Hansen  v.  Sher- 
iff, OS  La.  Ann.  IBflS,  S8  Sonth.  Itfr,  when 


the  assessment  had  been  reduced,  and  the 
sale  had  been  made  for  taxes  based  <m  the 
original  assessment  In  Bougelot  v.  QuidE, 
84  La.  Ann.  128,  land  was  sold  to  pay  state 
and  parish  taxes,  and  the  court,  finding  that 
the  latter  had  not  ben  legally  levied,  hdd 
that  the  tax  sale  was  void  In  toto,  saying: 

"It  is  likewise  reauized  that  the  taxes  claim- 
ed  must  lataUy  be  das  in  their  entirety;  others 
wise,  the  udTta  void.  Blaekwell,  160;  Oooley, 
296.* 

The  court  also  <dted  Burroughs,  p.  801,  to 
the  Meet  that  In  such  cases  there  can  be  no 
apportionment  or  separation  of  the  legal 
from  the  Illegal. 

Considered  from  another  point  of  view,  the 
state,  baring  continuously,  since  1886,  as- 
sessed the  property  to  plaintiff  and  his  au- 
thor, and  collected  taxes  thereon,  waived 
the  prior  forfeiture  or  adjudication  to  her^ 
self.  In  Martin  v.  Barbour.  140  U.  &  646, 
11  Sup.  Ot  949,  35  L.  Bd.  646,  the  court  said: 

*^be  state  is  bound  by  the  act  of  her  officers 
in  placing  the  lot  on  the  taxbooks  for  the 
years  18S5  and  1886,  and  recetvlns  from  the 
appellees  the  taxes  for  these  years.  Equity- 
will  treat  the  transaction  as  a  waiver  olT  the 
prior  supposed  forfeiture  and  win  r^ard  the 
tax  paid  for  1885  and  1886  as  so  much  paid 
toward  redemption,  and  will  permit  the  pav^ 
meat  of  the  rest" 

See,  also,  Pltre  v.  Scblesllnger.  110  La.  284, 
S4  South.  426. 

Onr  learned  brother  of  the  district  court 
found  that  defendant's  possession  was  of 
recent  date,  and  therefwe  overruled  the 
pleas  of  prescription  set  Anth  In  Its  an- 
swer. He,  however,  htid  tiie  tax  sale  valid, 
because  the  payment  of  taxes  was  made  on 
an  assessment  In  another  parish. 

As  the  state  taxes  wero  paid  in  full  on  an 
assessment  of  the  whole  tract  to  a  tax  col- 
lector charged  with  their  collection  and  ac- 
countable to  the  state,  it  Is  to  be  presumed 
that  the  money  went  with  the  state  treas- 
ury; and  the  circumstances  that  a  portion 
of  the  tract  was  assessed  In  the  wrong  par- 
ist^  cannot  change  the  fact  ot  payment  The 
taxes  having  been  paid  to  the  state,  then 
was  no  warrant  for  the  sale  of  a  portion  of 
the  same  property,  situated  In  another  par^ 
ish,  for  the  purpose  of  paying  a  portion  of 
the  same  taxes.  The  contrary  doctrine 
would  lead  to  conflscatloiL 

We,  tiiereforo,  are  of  opinion  that  the  tax 
adjudication  in  question  was  a  nullity. 

The  district  court  did  not  pass  on  the  de- 
mands for  damages  for  slander  of  title,  and 
for  destruction  of  valuable  timber,  and  we, 
therefore,  will  romand  the  case  for  further 
evidence  and  proceedings  according  to  law. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  ravemed;  and  it  is 
now  ordered  and  decreed  that  -plaintiff  be 
recognised  as  the  lawful  owner  and  pos- 
sessor of  that  certain  tract  of  land  situated 
in  the  parishes  of  Iberville  and  West  Baton 
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Ron^re,  on  the  east  bank  of  Bayou  Grosae 
TSte,  and  being  the  lower  two-thirds  of  lot 
or  section  No.  ten  (10)  In  township  eight  (S) 
S.,  range  eleren  (11)  B.,  S.  B.  district  of 
Louisiana,  containing  3S2.50  acres;  and  It  Is 
further  ordered  and  decreed  that  the  de- 
fendant, A.  Wllbert  Sons  Lumber  &  Shlngie 
Company,  Is  witbont  title  to  said  portion  of 
said  tract  of  land  claimed  herein  by  plain- 
tiff; and  it  is  further  ordered  and  decreed 
that  the  adjudication  of  200  acres  In  said 
section,  made  by  the  sheriff  and  tax  collector 
of  the  parish  of  West  Baton  Bouge  to  the 
state  of  Louisiana  on  June  S,  1886,  as  shown 
by  deed  recorded  July  20,  1886,  be  declared 
null  and  Toid,  and  be  canceled  on  the  rec> 
ords;  and  it  Is  further  ordered  and  decreed 
that  the  call  In  warranty  against  the  Citi- 
zens' Bank  be  dismissed,  and  that  defendant 
pay  the  costs  of  mlt  in  both  courts,  and  that 
this  cause  be  remanded  for  further  erldence 
and  proceedings  an  plaintiff's  demand  for 
damages. 


BIOHABDSON  r.  STATB. 

(Svprerae  Court  of  Alabama.    Feb.  9,  1905.) 

Bnx  or  ExcKpnoirs— Tnn  von  Szokino. 

Where  defendant  was  granted  **nntil  Jan- 
uary 5th"  to  hare  his  bill  of  exceptions  signed 
by  the  preaidins  Judge,  Hbe  time  for  signing  the 
bill  expired  on  the  night  of  January  4th,  and 
the  court  could  not,  on  January  6th,  which  was 
in  vacation,  extend  the  thne  until  January  6th. 

[Bd.  Note. — For  cases  in  point,  see  toI.  15, 
Cent.  Dig.  Criminal  Law,  I  ^59;  vol.  46,  Cent 
Dig.  Time,  I  26.] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Pink  Richardson  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

Hassey  Wilson,  At^.  Gen.,  for  the  State. 

SIMPSON.  J.  The  motion  to  strike  the 
bUl  of  «cept!ons  from  the  flies  la  sustained. 
On  November  16,  1004,  the  defendant  was 
sentenced,  and  the  court  granted  him  "until 
January  6,  1006,"  in  which  to  have  the  bill 
of  exceptions  signed  by  the  presiding  Jndge. 
An  order  was  made  by  the  court,  on  Janu- 
ary 6,  1906  (in  vacation),  extending  the  time 
"nntll  January  6,  1905."  The  words  "until 
January  5th"  excluded  that  day,  and  conse- 
quently the  time  for  signing  the  bill  of  ex- 
ceptions expired  on  the  night  of  January  4th. 
Johnson  t.  State  (Ala.)  37  South.  421;  A.  M. 
Oo.  T.  Marcus,  128  Ala.  866.  30  South.  670; 
Bosson  State,  92  Ala,  76,  9  South.  357; 
Wrigbt  V.  State,  186  Ala.  50,  84  South.  187; 
Scott  T.  State  (Ala.)  87  South.  366.  The  mo- 
tion to  strike  the  bill  of  exceptions  Is  sus- 
tained, and  the  judgment  of  the  court  la  af- 
firmed. 

Affirmed.  . 

McOLBLLAN,  a  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concui; 
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WALKOB  T.  WINN. 
(Supreme  Court  of  Alabama.    F«b.  0,  1905.> 

1.  IHBAHI  PiBSOHS— CONTBAOTS— VAZJDITT. 

The  transfer  of  a  note  by  an  Insane  payee, 
as  it  involves  the  making  of  a  contract,  is  ab* 
Bolutely  void,  and  ma?  be  impeadied  by  the 
payor  on  the  ground  of  the  payee's  Insamty  at 
the  time  of  the  transfer. 

[Ed.  Note.— For  cases  In  point,  asa  voL  27^ 
Gent.  Dig.  Insane  Persons,  1 181. 

Z  NoTB— Aonon  bt  Tsaitsfebeb. 

The  payor  of  a  note  cannot  def^d  a  suit 
by  the  transferee  on  ttke  ground  of  inadequacy 
of  the  consideration  paid  for  the  transfer,  and 
the  action  of  the  transferee  in  taking  advantage 
of  the  transferor*!  weak  mental  condition,  and 
overreaching  him. 

8.  Same— DsnnflKS— iHSAimT. 

Bvideuce  that  the  payee  of  a  note  was  In- 
sane at  the  time  he  transferred  the  same  to- 

filaiotiff  Is  competent  under  a  sworn  plea  deny- 
ng  that  plalntUC  was  the  part;  really  Interest- 
ed in  the  note  sued  on. 

Appeal  from  Circuit  Court;  Barbour  Goun- 
ty;  A.  A.  McDonald,  Judge. 

Action  by  James  J.  Winn,  Jr.,  administra- 
tor, of  John  E.  Crews,  deceased,  against 
David  L.  Walker.  From  a  Jud^oit  fOr 
plaintiff,  defoidant  appeals.  Reversed. 

Spedal  pleu  Nos.  4,  o,  8,  and  7,  referred  ta 
In  the  <^dnion,  eet  Dp  the  Insanity  ot  the 
payee  <a  the  note  at  the  time  he  transferred 
the  same  to  plalnttfTs  intestate.  SpecUL  plea 
No.  8  iB  as  follows:  "(8)  Defendant  aays  that 
in  the  transfer  of  the  note  Btwd  on  the 
amount  paid  or  the  cmsideratlon  paid  fttr 
said  note  by  plalntifTB  intestate  was  groesly 
inadequate  to  the  value  ot  said  note,  and  aald 
transfer  of  eald  note  was  a  ftand  on  tlia 
pi^ee  and  transforor,  and  void,  said  psTee 
and  transfsrror  bting  at  the  time  of  said 
transfer  so  weak  mentelly  aa  to  have  been 
oTOrreached  by  the  plalntlfl'B  Intestate  in 
procnrlDg  said  transfer."  To  the  e^tb  plea 
the  plaintiff  demurred  upon  the  ground  that, 
If  there  waa  firaod  practiced  upon  the  Izanft* 
forror  by  the  plalntifTB  intestate,  it  Ib  not 
available  to  the  defendant  in  this  snit,  and 
that  said  plea  falls  to  show  that  plalntiff'a 
Intestate,  or  any  one  Cor  him,  iwacticed  any 
fraud  upon  the  transfOTrw  of  the  note.  The 
demnrrwB  to  these  several  pleas  were  sne- 
talned.  Upon  the  introduction  of  all  the  evt- 
denoe,  ^  conrt,  at  the  requeat  of  llie  plain- 
tiff, gave  the  gaieral  afflrm&tlTe  charge  in  his 
favor,  to  the  ^.Ytag  of  which  charge  ttie  de> 
fendant  duly  excepted. 

A.  H.  Merrill  and  W.  C.  Swanson,  for  ap- 
pellant.  Geo.  W.  Peach  and  B.  P.  Thomas. 

for  appellee. 

DENSON,  J.  This  is  a  suit  upon  a  prom- 
issory note  executed  by  defendant  David  L. 
Walker  and  two  other  persons  (who  are  not 
sued)  to  Zacbariah  Bush.  The  note  waa 
transferred  by  the  payee  to  John  B.  Crews, 
who  brought  thla  atUt,  Crews  died,  and  the 
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canae  wu  revlTed  In  the  name  of  James  7. 
Winn,  Jr^  as  the  administrator  of  his  estate. 
The  defendant  filed  a  sworn  plea  denying 
that  the  plaintiff  was  the  party  really  Inter- 
ested In  the  note  saed  on,  and  also  attempted 
by  other  special  pleas  to  defend  the  snlt  npon 
the  ground  that  the  payee,  Bush,  at  the  time 
be  transferred  the  note  to  C^rews,  was  in- 
sane Demnrrers  were  Interposed  to  the 
pleas  which  set  np  the  defense  of  insanity. 
The  principal  ground  of  demurrer  to  the 
pleas,  the  ones  which  presented  the  real  qnea- 
tibn  at  lasne.  are  that  the  contract  of  assign- 
ment  of  a  note  by  an  Insane  person  is  not 
Told,  but  Toldable,  and  tb&t  Insanity  la  a  per- 
sona] plea,  and  not  available  to  the  defend- 
ant. The  demnrrers  were  sustained. 

Whaterer  may  be  the  ralings  by  the  courts 
of  other  jurisdictions  upon  the  question,  this 
court  is  fully  committed  to  the  doctrine  that 
the  contract  of  an  insane  person  is  absolutely 
void.  Dougherty  t.  Powe,  127  Ala.  6T7,  80 
South.  S24.  and  authorities  there  cited ;  Wil- 
kinson T.  Wilkinson.  129  Ala.  279.  80  South. 
578;  Oallowsy  T.  Hendon,  181  Ala.  280,  81 
South.  60S;  MUIigan  t.  PoUard,  112  Ala.  465, 
20  South.  620.  We  fall  to  appreciate  the  dis- 
tinction attempted  to  be  made  by  counsel  for 
apiKllee  In  th^  a^nmoit  between  deete 
and  other  contracts  made  by  an  Insane  pw- 
sm,  with  referoice  to  the  aivUcatloD  of  the 
above-stated  doctrine.  That  the  principle 
upon  which  the  deed  of  an  insane  person  is 
declared  toUL  In  the  case  of  Dougber^  r. 
Vowe,  supra.  Is  ai^Ilcahle  alike  to  all  con- 
tracts of  each  person  la  obTlona.  It  is  stated 
by  the  court  In  that  case  that  "one  ot  the 
essential  etonente  to  the  validity  of  a  con- 
tract is  the  ooncnrrlng  assent  of  two  minds. 
If  one  ot  the  parties  to  a  contract  is  insane 
at  the  time  of  Its  execution,  this  essential 
elcmmt  Is  wanting.  The  ivlnclple  is  the 
same  whetbw  the  contract  rests  In  parol  be 
by  a  cteed."  If,  th^  the  contract  of  an  in- 
sane person  is  void.  It  would  seon  to  logic- 
ally follow  that  a  party  contractlDg  with  him 
could  not  take  any  hoieflt  under  soch  con^ 
tract — would  get  no  title  to  property  ob- 
tained fAun  such  a  one.  We  have  no  prece- 
dent by  our  court  directly  uptm  the  point 
presented  for  consideration  hy  the  ruling  of 
the  court  below,  and  there  seems  to  be  con- 
flict in  the  dfidsltuis  of  courts  ot  oth»  states 
upon  the  queatlcm.  The  case  of  Oarrler  v. 
Sears^  4  Allen  Olass.)  886,  81  Am.  Dec  707, 
is  cited  by  appellee  In  support  of  the  rulings 
of  the  conrt  on  the  demurros,  and  It  must 
be  craioeded  that  the  conrfs  mllngs  are  in 
full  accOTd  with  the  case.  But  in  Masaacha- 
setts,  uid  In  the  other  states,  so  far  as  our 
Inrestlgatlan  has  revealed,  where  courts  have 
held  that  Insanity  Is  a  i)ersonal  plea,  the  ml- 
log  has  been  baaed  npon  the  prlncbls  that 
the. contracts  of  an  Insane  person  are  vold- 
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able,  and  not  void.  The  dedslon  of  the  case 
cited  above  from  the  Massachusetts  court  Is 
rested  expressly  upon  that  principle.  In  the 
case  of  Burke  v.  Allen,  29  N.  H.  106,  61  Am. 
Dec.  642,  it  was  held  that  the  indorsement  of 
a  promissory  note  by  the  payee  is  a  contract 
whi(^  an  iiwane  person  cannot  make,  be- 
cause be  has  not  the  power  to  give  that  con- 
sent which  the  contract  requires,  and  that  in 
an  action  upon  the  note  by  an  Indorsee 
against  the  maker  insanity  In  the  payee  and 
Indorser  at  the  time  of  the  indorsement  and 
transfer  is  a  valid  defensfc  This  some  view 
was  taken  of  the  question  by.  the  Supreme 
Conrt  of  Michigan  In  the  case  of  Hannahs  v. 
Sheldon,  20  Mich.  278,  Cooley,  J.,  deliver- 
ing the  <q;ilnion  of  the  court  There  is  anoth- 
er line  of  decisions  which  hold  that  the  con- 
tracts of  an  insane  parson  are  only  voidable 
before  such  a  p^son  is  adjudicated  Insane 
by  a  court  of  ctnnpetent  Jurisdiction,  but  that 
after  such  adjudication  ia  bad  all  contracts 
made  by  such  person  are  void.  Bunn  v. 
Postell,  107  as.  480,  88  8.  B.  707;  Hovey  V. 
Hobson,  SS  Me.  451,  89  Am.  Dec.  706 ;  Baton 
V.  Eaton,  87  N.  J.  Law,  108,  18  Am.  Bep. 
716.  iEtna  Insurance  Co.  v.  Sellers  (Ind. 
Snp.)  66  N.  E.  97,  77  Am.  St  B^.  481. 

Leaving  out  of  view  ttae  dedaions  of  the 
courts  In  other  JurlsdlctlonB,  this  conrt  hav- 
ing held  that  the  contracts  of  an  insane  per- 
son are  void,  and.  It  being  true  that  the 
transfer  of  a  note  of  necessity  Involves  the 
making  of  a  contract,  we  think  it  must  fbl- 
low  as  a  l<«lcal  sequence  that  the  transfer 
of  a  note  by  an  Insane  person  must  be  held 
to  be  void.  Furthor,  as  a  payment  of  a  note, 
snCh  as  will  operate  as  an  acquittance  ta  tha 
payor,  must  be  made  to  the  person  who  has 
anthwity  to  receive  the  payment,  the  payor 
may  Impeach  the  contract  of  transftt 
showing  the  Insanity  of  the  transferror  at 
the  time  the  contract  wss  made.  It  follows 
that  the  conrt  erred  In  sustaining  the  demur- 
rer to  pleas  numbered  4t  6,  6,  and  7;  but 
we  are  of  the  (pinion,  and  so  hold,  that  plea 
8  was  subject  to  the  demurrw  made  to  it, 
and  the  court  did  not  «rr  in  sustaining  the 
danurrer  to  plea  8.  Undtt  the  sworn  plea 
denying  that  the  plaintiff  wu  the  party  real- 
ly interested  In  the  note  sued  on,  evldeoce 
that  the  payee  of  the  note  was  insane  at  the 
time  he  transterred  the  note  was  competent, 
and  the  conrt  erred  in  excluding  such  evi- 
dence. 

The  questions  presented  1^  the  ^hth  ai^ 
ninth  assignments  of  etrar  will  probably  not 
arise  on  another  trial,  and  we  deem  it  unnec- 
essary to  pass  vpan  than  here. 

The  Judgmoit  is  ravoraed,  and  the  cause 
remanded. 

McCLBUiAN,  a  J.,  and  HABALBON  and 
DOWDELL.  JJ.,  cancnr. 
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DIOEEINS  STATB. 

(SapraM  Coart  of  Alabama.    Fek  14,  1906.) 

L  (Annual.  Law— Appeal— Bnx  of  Bzobp- 
nous. 

A  bill  of  exceptions  U  construed .  most 
stroDglr  against  the  party  excepting,  and,  if  it 
will  admit  of  two  constructions,  one  of  which 
will  reverse  end  the  other  sapport  the  jndg- 
ment,  ,the  latter  construction  will  be  adopted. 

[Ed.  Note. — For  cases  In  point,  see  toL  21, 
Cent  Dig.  Bxceptions,  Bill  of,  I  83.] 

2.  Sahk— TbulI/— EzoLuaiOR  of  Evidinob. 

Where  the  answer  given  b;  a  witness  is 
directlr  responsive  to  the  question,  the  court 
is  under  no  inty  to  exclnoe  the  answer,  al- 
though it  is  not  legal  arldence,  on  motion  of 
die  party  who  uked  tlie  question. 

[Bd.  Note.— For  cases  in  point.  SM  roL  14, 
Gent.  Dig.  CMmlnal  Law,  1  1644.] 

3.  Labobnt— Fbopebtt  Subjbct. 

Crude  tnri>entine,  which  is  ran  from  the 
body  of  a  tree  into  boxes  cut  into  the  tree  to 
serve  as  receptacles  therefOr.  la  tlie  subject  of 
larceny. 

[Bd.  Note. — For  cases  in  point,  see  voL  82, 
OenL  Dig.  Larceny,  1 15.] 

4.  Saub— QuxsnoRa  fob  Jubt. 

In  a  prosecution  for  larceny  of  turpentine, 
whether  defendant,  at  tlie  time  he  dipped  the 
turpentine,  did  it  under  an  bonart  belief  that 
It  was  within  his  emi^oyer'B  land  line,  or 
whether  the  turpentine  was  taken  feloniously, 
although  openly  done,  were  questioas  for  the 
jury. 

[Ed.  Note. — BV>r  cases  in  point,  see  voL  82, 
Cent.  Dig.  Larceny,  S  180.] 

Appeal  from  Circuit  Gour^  BouBton  Coun- 
ty; H.  A.  Pearce,  Judge. 

Ed  Dickens  was  convicted  of  larcray,  and 
appeals.  Afltemed. 

W.  L.  Lee,  tor  amMllent  Ifaasey  Wileon, 
Atty.  Gen.,  for  the  State. 

DBNSON,  J.  The  defendant  was  indicted 
tor  the  larceny  of  three  gallons  of  crude  tur- 
pentine. B.  R.  Register,  for  the  state,  tes- 
tified tbat  he  owned  certain  turpentine  boxes 
in  Houston  county;  that  the  defendant  work- 
ed some  boxes  adjoining  witness';  tbat  In 
June,  1908,  the  defendant  and  one  Bd  Ward 
were  on  his  land;  that  when  vrltnesa  left  for 
dinner  be  left  some  boxes  near  the  line  un- 
dipped; that  wben  he  returned  the  boxes  had 
been  dipped,  and  that  the  gum  dipped  was 
worth  one  dollar  and  a  half;  that  the  defend- 
ant was  near  <Mie  box  In  the  attitude  of  dip- 
ping, and  wltsess  asked  blm  what  he  was 
doing,  and  the  defendant  walked  off;  that 
the  defendant,  In  January  of  1903,  pointed 
out  the  line  between  bis  boxes  and  vrltnees' 
Itpxes,  and  that  defendant  was  across  the 
line  that  he  pointed  out;  that  the  gum  was 
In  the  box,  and  the  box  was  a  part  of  the 
trees,  and  was  cut  Into  the  trees  that  year. 
The  witness  was  asked,  "How  do  you  hold 
the  boxes?"  He  answered,  "By  a  lease,  and 
the  lease  is  In  writing."  The  defendant 
moved  to  exclude  the  answer  on  the  ground 
that  there  was  higher  evidence  of  the  lease, 
and  that  It  was  incompetent  court 


overruled  the  motlOD,  and  the  defendant  ex- 
cepted. 

It  does  not  plainly  appear  frcnn  the  bill  of 
exceptiona  whetlier  or  not  the  above  qam- 
tlon  was  asked  by  the  defendant  or  tlie  to- 
Udtor.  But  It  does  appear  frmn  the  bill  tbat 
the  witness  had  Just  testified  that  be  held 
by  a  written  lease,  and  had  not  the  lease 
present,  and  on  motion  of  the  defendant  the 
court  excluded  the  evidence.  Then  immedi- 
ately foHowB  In  a  separate  paragraph  In  the 
bill  the  word  "examination,"  the  questloD 
above  set  out,  then  the  answer  of  the  wit- 
ness above  quoted,  and  which  the  court  de- 
clined to  exclude.  "A  hill  of  exceptions  la 
construed  most  Btrongly  against  the  party  ex- 
cepting, and,  if  It  will  admit  of  two  con- 
structtons.  one  of  which  vrlll  reverse  and  the 
other  support  the  judgment,  the  latter  con- 
struction will  be  adopted."  McGehee's  Case, 
02  Ala.  224;  1  Brick.  Dig.  251,  7  126.  A  rea- 
sonable construction  of  the  hill  of  exceptltms 

that  the  question  was  asked  by  the  de- 
fendant, and  tbe  answer  which  the  defend- 
ant moved  to  exclude  was  drawn  out  by  that 
question.  Adopting  this  construction,  the 
court  committed  no  error  In  overruling  the 
motion  to  exclude  tbe  evidence,  for  tbe  an- 
swer given  by  the  witness  was  directly  re- 
sponsive to  the  question,  and  If  It  should  be 
conceded  that  tbe  answer  was  Illegal  evi- 
dence, yet  the  court  was  under  no  duty  to 
exclude  It  on  motion  of  the  party  who  lntro< 
duced  it  ToUver's  Case,  94  AJa.  Ill,  10 
South.  428;  Wrlght^B  Case,  108  Ala.  60,  18 
South.  911.  Ward,  a  witness  for  the  state, 
testified  that  he  and  the  defendant  dipped 
some  boxes  where  Register  testified  that  de- 
fendant dipped;  that  It  was  Just  after  din- 
ner; that  It  was  on  Mr.  Pope's  land,  as  wit- 
ness understood  the  land  which  defendant 
was  working;  and  that  he  was  hired  by  the 
defendant.  The  defendant  testified  tbat  he 
dipped  the  boxes,  but  that  they  were  the 
boxes  of  Bfr.  Pope,  and  he  was  woi^Ing  the 
boxes  on  halves;  that  he  did  In  January, 
1W3,  point  out  the  line  to  Register,  and  he 
was  not  over  tbe  line  so  pointed  out;  that 
he  remained  In  the  woods  and  dipped  the  re- 
mainder of  the  day,  and  that  Register  also 
remained  and  dipped. 

One  question  presented  by  the  affirmative 
charge  Is  whether  or  not  crude  turpentine 
which  had  run  from  the  body  of  the  tree 
above  Into  boxes  which  were  cut  Into  the 
tree  to  s^e  as  receptacles  for  the  turpentine 
was  tbe  subject  of  larceny.  This  Identical 
qnesti<m  has  never  been  presented  to  this 
court  for  decision,  but  we  are  relieved  of 
difficulty  In  tbe  decision  of  It  by  the  fact  that 
the  question  was  considered  by  the  Supreme 
Court  of  North  Carolina  In  tiie  case  of  The 
State  v.  William  Moore,  83  N.  C.  70,  and  In 
what  appears  to  us  a  well-consIdered  opinion 
by  Ruffin,  0.  J.,  the  court  answered  the  ques- 
tion In  the  afilrmative.  In  this  opinion  tbe 
court,  after  reciting  the  means  by  which  the 
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tmpendii*  wu  made  to  flow,  nam  fUs  lan- 
guage: "SacSi  balag  tlw  proceaa  In  titls  btnd- 
mM%  It  ■eama  daar  that  tnrpflnttne.  when  In 
tte  bozM  In  tte  state  to  be  dipped  up.  Im 
perwMial^.  It  no  lonf^  forms  a  part  of 
tbe  treob  but  tt  exists  eeparate  from  tbe  tree, 
and  has  been  separated  by  a  process  of  labor 
aad  eamvatlon.  The  box.  tboivh  In  the 
tree^  Is  bnt  a  coBrenlent  receptacle  for  the 
tarp»tlne,  after  It  has  been  otracted  m  has 
been  made  to  exude  fkom  the  pores,  which 
contained  It,  while  In  tte  tree,  as  a  part  of 
tt  When  it  ceases  to  be  a  part  ct  the  tree, 
tt  necessarily  becomes  a  chatty"  This  case 
was  reaffirmed  and  f<^lowed  In  the  case  of 
The  State  t.  Ktaig.  98  N.  O.  64S,  4  S.  B.  44. 
We  think  the  reasoning  employed  the 
eminent  jnrlst  In  the  ease  from  which  the 
Bbore  extract  was  takm  Is  sound,  and  that 
the  oonclnaion  there  reached  la  cwrect  We 
therefOTe  hold  that  the  turpentine  was  the 
subject  ot  larceny. 

If  the  defendsnt,  at  the  time  he  dipped  the 
turpentine^  did  It  undn  the  honest  belief 
that  tt  was  wlfliln  PopeTs  land  Une,  and  that 
It  btionged  to  Fop^  then  the  erll  intent 
which  la  an  Ingredlrat  of  larceny  would  haTO 
been  laddng,  but  this  question  the  court 
comd  not  properly  take  away  fhmi  the  Jury, 
and  also  the  question  whether  or  not  from 
all  the  erldence,  the  taking  of  tbe  turpentine 
was  done  feloniously,  notwithstanding  the 
taking  might  have  been  openly  don^  was 
properly  left  for  tbe  jury  to  determine,  Bon- 
ner's CasOk  125  AhL  4»,  27  South.  788;  Tal- 
berf  a  Case,  121  Ala.  88,  25  South.  690;  Do- 
tier's  Case^  180  Ala.  E7,  30  South.  896.  It 
foDowB  that  the  charges  requested  by  the 
defendant  were  prc^erly  refused. 

Gcmslderlng  the  view  ve  have  taken  of  the 
cue.  It  la  nnneosssaxy  to  determine  wheth- 
er ti^  diargea  ot  defendant  were  presented 
aa  an  entirety.  No  error  baring  been  found 
In  the  reond.  the  Judgment  ot  conviction  ia 
affirmed. 

Affirmed. 

UcOUDZXAN,  a  J.,  and  TZBON  and 
DOWDBLL,  JJ.,  concur. 


IiANDIS.  IS 

STATB  «x  reL  ALBXANDBB  t.  LANDia 

(8apram»  Ooort  of  Florida,  Dirtaion  A.  June 

27.  19000 

Warr  or  Bsbob— Fin al  JunavanT. 

An  OTder  granting  a  motlwi  to  quash  an 
altarnatin  writ  of  maTt^nm^ia,  but  allowing  re- 
lator to  amend  aa  be  may  be  adTiaed.  la  not 
each  a  final  judgment  aa  will  lupport  a  writ 
of  error. 

(Syllabtu  by  the  Oouit.) 

Error  to  Circuit  Ciourt,  Volusia  County; 
Minor  S.  Jones,  Judge. 

Application  by  tbe  state,  on  tbe  relation 
of  Jamea  B.  Alexander,  for  a  writ  of  man- 
damuB  to  Cary  D.  Landls,  as  secretary  of 
the  Democratic  executive  committee.  Writ 
denied,  and  plaintiff  brings  error.  Dismiss' 
ed. 

W.  B.  Crawford,  for  plaintiff  in  emr. 
Bgf  (ffd  Bly,  tor  defendant  In  error. 

PBR  CURIAM.'  This  Is  a  mandamus  pro- 
ceeding to  compel  the  secretary  of  the  county 
Democratic  executive  committee  to  furnish 
relator  a  copy  of  the  poll  list  at  Election  Dis- 
trict Na  2  in  Voluala  county  at  the  primary 
election  held  May  10^  ISNM.  A  motion  to 
quash  the  altematlTe  wilt  waa  filed,  setting 
forth,  among  other  grounds,  tiie  failure  of 
ssld  writ  to  negative  otb«  adequate  remedy. 
Upon  the  hearing  of  this  motion  the  fbl- 
lowlng  order  was  made:  "Motion  Is  grant- 
ed, and  the  relator  Is  allowed  to  unend  his 
writ  and  petition  aa  he  may  be  adTlsed.'* 
No  farther  or  othw  wder  appears  in  the 
transcr^t,  and  the  writ  of  error  mentions 
spedflcaliy  this  order,  and  none  other.  Sudi 
an  ordw  to  Interlocutory,  ,aad  will  not  sup* 
port  a  writ  of  uror.  Gatea  t.  Bayner,  22 
Fla.  825. 

The  writ  ia  fltsmlssed, 

SHACKLEFOBD,  a  J.,  and  GOQKBBLL 
and  WH1TFIBU>»  JJ.,  concur. 

TATLOB,  HOCKBB,  and  PABKHIUj, 
JJ.,  cmcur  In  the  opinion. 
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HOPES  r.  GOLDMAN  «t  aL  . 

(Saprmne  Court  of  Florida.  Jone  27,  1905.) 
AppxAi^Tiiat  OF  Takiho— DuTH  or  Judq- 

jotn  PuiMTirr. 

When  the  slz-montbs  limitation  for  an  ap- 
peal have  commenced  to  nut.  the  mibsegnent 
death  of  the  Judgment  plaintiff  and  the  non- 
appointment  of  any  personal  representative  un- 
til after  the  six  months  have  expired  will  not 
permit  the  judgment  defendant  to  appeal  after 
•uch  appointment  is  made. 

[Eld.  Note. — ^For  cases  In  point,  see  vol.  2» 
Oent.  Dig.  Appeal  and  Error,  {  1907.] 

(Syllabus  by  the  Court) 

In  Banc.  A[^ieal  from  Olrctiit  Coart,  Yo- 
luaia  Comity;  Minor  8.  Jones,  Jndffe. 

Bill  by  S.  B.  Hopes  against  Leopold  Gold- 
man and  ottiers.  Decree  for  defmdantSL 
Plaintiff  appeals.  Dismissed. 

B.  B.  Ropes,  In  pro,  per.  Stewart  &  BIy, 
for  appellees. 

PBR  CURIAM.  On  April  2, 1903,  A  decree 
was  entered  in  the  circuit  court  of  Volnsla 
county  setting  aside  a  afaerifTs  deed  bold  by 
IS.  B.  Ropes  upon  certain  lands  claimed  by 
William  McOab&  An  appeal  was  taken 
from  this  decree,  but  on  a  snggesttoa  to  this 
court  of  the  death  of  McCabe  between  die 
entry  of  the  decree  and  the  entry  of  tbe 
appeal,  the  appeal  was  dlamlssed  May  4, 

1904.  Itapea  v.  McCabe  (Fla.)  86  Sontfa. 
715.  On  July  4,  1904,  Ropes  filed  a  bUl 
against  Leopold  Goldman,  John  L.  Lake, 
and  William  B.  Taylor,  as  executors  of  the 
last  will  of  William  McCab^  deceased,  to 
revive  tbe  decree.  This  bill  was  attacked 
unsuccessfully  upon  the  ground,  among  oth- 
ers, that  tbe  time  for  appealing  had  expired, 
and  that  the  heirs  of  McCabe  were  neces- 
sary parties.  A  decree  tben  passed  Jan- 
uary 2S,  1905,  reviving  "the  cause  In  order 
that  G.  B.  Ropes,  the  defendant  tiierein, 
may  appeal  said  cause."  Tbe  appeal  now 
before  us  was  taken  February  8,  1905,  to 
tbe  first  day  of  the  present  term. 

It  is  not  at  all  clear  that  the  executors 
of  the  will  are  the  proper  representatives  to 
defend  alone  tbe  title  to  tbe  realty  of  tiie 
decedent  The  will  Is  not  made  a  part  of 
the  proceedings,  and  **the  court  shoald  not 
be  left  to  surmise  In  so  Important  a  matt^." 
We  are  clear,  however,  that  the  appeal  is 
taken  too  late,  and  that  the  motion  to  dis- 
miss must  for  that  reason  be  granted.  Chap- 
ter 4180,  p.  61,  Laws  1893,  provides  that  "all 
appeals  In  chancery  •  •  •  most  be  tak- 
en wmiln  six  months  after  the  oitry  of  the 
final  decree."  Tbe  only  decree  of  wblch  this 
appellant  can  be  heard  to  complain  is  the 
decree  of  April  2,  1908;  that  of  January, 

1905,  was  of  his  own  sedilng.  Our  law  con- 
tains no  saving  clause  by  reason  of  the 
death  of  a  party.  Tbe  limitation  began  to 
run  during  tbe  lifetime  of  William  McCabe, 
and  on  his  death  tbe  appellant  had  the  right, 
as  we  held  on  tbe  former  bearing  of  this 
eansflb  to  rerlre  the  cause  so  as  to  be  able 


to  proseeote  his  appeat  Tbe  shutUieas  <tf 
the  time  and  absance  ol  a  savUig  clause  are 
matters  to  be  addressed  to  tbe  Legislature. 
We  have  no  lawmaking  or  dlipMisIng  pow- 
er. 

A  case  on  all  fours  with  the  one  before 
ne  was  emialdered  most  carefully  the  Su- 
preme Court  of  WlBccmsltt,  and  ve  ndgbt 
rest  content  to  adopt  the  reasoning  there 
employed.  Sambs  t.  Stein,  63  Wis.  06d,  11 
N.  W.  fiS.  To  the  same  aUtoet,  am  ^niltuna 
V.  Long,  lao  OaL  58,  62  Pae.  264,  80  Am.  Bt. 
R^  es;  Bappw  T.  JoBsa,  64  Md.  STO,  4 
AfL  S7S;  Paoe,  Aawigne^  t.  licfcUni^  Bxeca- 
trix,  7B  Ta.  292;  2  Cyc:  782. 

The  appeal  is  dismissed.  All  the  Jnstlcea 
concur. 


FLORIDA  FINANCE  CO.  et  al.  ▼.  MANN. 
(Supreme  Court  of  Florida,  Division  A.  March 
24,  1903.) 

Appeal  from  Circuit  CourL  Duval  Oountr; 
Rhydon  M.  Call,  Judge. 

Bill  by  Austin  S.  Mann  against  the  B1f»ida 
Finance  Company  and  another.  Decree  for 
complainant  and  defendants  appeal. 

W.  B.  Owen  (LA.  Zacharias,  on  the  brief), 
for  appellants.   W.  B.  Young,  for  appelieeu 

PBR  CURIAM.  T%e  decree  is  affirmed. 


FLORIDA  SOUTHBRN  B.  CO.  T.  MOBLBY. 
(Snprms  Court  of  Florida,  DivWon  B.  May 
26,  1906.) 

Brror  to  (Mrcalt  Court,  Snmter  Ooottty;  YRl- 
liam  A.  Hodter,  Judge. 

Action  by  George  R.  Mobley  against  the 
Florida  Southern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

R.  A.  Burford  and  J.  0.  Langley,  for  plain- 
tiff in  amw.  J.  B.  Qainss,  for  defMdant  in 
error. 

PBR  CURIAM.    The  Judgment  hi  sfirmed. 


FOOS  ct  aL  T.  OOKBR 
(Supreme  Court  of  Florida,  Division  B.  April 
11,  1908.) 

Appeal  from  Cinmlt  Court,  De  Soto  Ooant^  * 
Joseph  B.  Wall.  Judge. 

Bill  by  Bryan  C3oker  against  William  W. 
Foos  and  others.  Decree  tbr  comitlslnant,  and 
defendants  appeal. 

Wilson  &  Wilson,  for  appellants.  John  H. 
Treadwell,  (or  appellee. 

PBR  CURIAM.  The  decree  Is  affirmed. 


GERIDBAU  V.  STATE. 
(Supreme  Court  of  Florida.   May  1,  1903.) 

In  Banc.  Error  to  Criminal  Court  of  Rec- 
ord, Duval  County ;  John  L  Doggett,  Judge. 

Proceeding  by  the  state  against  W.  B.  Geri- 
dean,  alias  w.  H.  McFarland.  From  the  judg- 
ment defendant  brings  error. 

Pope  A  Pope,  for  i^intlff  In  error.  Tb»  At^ 
tomey  General,  for  tbe  States 

PER  CURIAM.  Dismissed  on  precipe  of 
counsel  for  plaintiff  in  error. 
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ABMOB  T.  BANK  OF  LOUDON. 
(Sapreme  Court  of  MiaritaainpL  July  2^  1906.) 
1  Btm.Diiio  AHD  LoAii  AaaocunonB—'LoAxm 

— USUET. 

The  by-lftwa  of  a  bnildiiig  and  loan .  aa- 
aociatton  proTided  that  every  member  procnriiig 
a  loan  ahould  secure  the  payment  <n  an  ae- 
cepUble  deed  of  tmet  mortgage,  or  deed  on 
real  estate,  of  tbe  coDBerratiTe  Talne  of  twice 
the  amount  wanted,  which  deed  of  trust,  etc., 
should  remain  in  fbroe  nntU  the  monthly  dues 
applied  to  the  general  fand,  dividends,  and  re- 
serre  apportioned  amoanted  to  the  snm  of  $100 
on  each  share  drawn;  that  the  deed  of  trust, 
ttc,  ahould  then  be  canceled,  and  such  m«nber 
^onld  cease  to  be  a  member  with  regard  to  his 
incumbered  sharea.  BeU,  that  where  an  aver- 
ment by  a  borrowing  member,  in  a  suit  to  can- 
cel notes  securina  a  loan  on  the  ground  of 
usury,  that  ihe  subscription  for  stock,  the  exe- 
cution of  the  deed  of  trust,  the  depositing  the 
certificates,  etc.,  were  all  a  part  of  the  same 
scheme  to  secure  a  loan,  was  not  denied,  and 
it  appeared  that  the  monthly  payments  on  the 
stock  for  interest,  dues,  etc.,  amounted  to  more 
than  10  per  cent.,  the  loan  was  osurioos. 

2.  Sau— BfEBOBB  or  Debts. 

Where,  on  termination  of  the  bnsinua  of 
a  building  and  loan  association,  tbe  receiver's 
agent  took  four  notes  from  plaintllf,  a  borrow- 
ing member,  as  representing  the  balance  due, 
payable  to  a  third  person,  which  amount  In- 
cluded usury,  with  which  the  old  contract  was 
tainted,  auai  new  notes  constituted  a  merger 
of  the  old  iodebtednees,  and  were  not  enforce- 
able for  more  than  tbe  unpaid  principal  of  the 
original  loan. 

3.  iTsaBT— Ganoellation  or  Trust  Deid. 

Where  plaintiff  had  repaid  an  original  loan 
tainted  with  usury  in  full,  be  was  entitled  to 
tbe  cancellation  of  a  trust  deed  securing  the 
same  even  as  against  an  Innocent  holder  of  th« 
notea  and  seconty. 

Appeal  from  Obancory  Gonrt,  UiibMi  Comi- 
ty; H.  I/.  Hnldrow,  COiancellar. 

Suit  by  J.  T.  Artaae  against  the  BuA  of 
London.  From  a  decree  dlsmlaslnc  tbe  bill, 
complalQftBt  appeals.  BeTersed. 

In  May,  1898,  J.  T.  Armor,  a  citizen  of 
Mississippi,  subscribed  for  five  shares  of 
stock  In  the  Savings  &  Loan  Aaaoclation,  a 
corporation  domiciled  at  Chattanooga,  Tenn. 
After  paying  $3  per  month  for  four  months 
as  stock  dues,  he  borrowed  from  said  asso- 
ciation the  anm  of  $600  In  September,  1888. 
To  secure  this  loan  he  gave  a  deed  of  trust 
on  his  homeateftd,  and  deposited  hla  five 
shares  of  stock  as  collateral  security  there- 
for. After  getting  the  loan  be  paid  each 
montli  $3  as  dues,  $2.60  as  tntereat,  and  $1.66 
as  premium.  In  1902  tbe  stockholders  of 
tbe  Atlas  Savings  &  Loan  Association  de- 
cided to  go  into  liquidation,  and  appointed 
the  Citizens'  Bank  &  Trust  Company  as 
tmatee  to  wind  op  Its  affairs.  C.  P.  Ken- 
dall was  employed  by  this  trustee  to  visit 
the  borrowing  members  and  close  up  the 
loans.  He  called  on  Mr.  Armor,  and  after 
consultation  It  was  decided  that  Armor  owed 
$3T5  on  the  loan.  In  settlement  Armor  gave 
hla  four  notes,  one  for  $75  and  three  for 
$100  each,  payable  In  one,  two,  three,  and 
four  years  from  date,  and  secnred  same  by 
giving  a  deed  of  trust  on  some  land,  but  not 
39  SO.— 3 


tbe  same  land  on  wblcb  he  had  gtven  a  deed 
of  trust  In  tbe  first  Instance.  These  notes 
were  made  payable  to  J.  B.  F.  Lowery.  and 
the  deed  of  trust  securing  tbem  recited  that 
tbe  notes  were  for  borrowed  money  to  pay 
Armor'a  Indebtedness  to  tbe  Atlas  Savings  A 
Loan  Association.  Lowery  afterwards  trans- 
ferred these  notes  to  the  Bank  of  London. 
After  paying  two  of  tbese  notes.  Armor  filed 
tbe  bill  In  tbla  case  In  tbe  chancery  court 
of  Union  county  against  tbe  Bank  of  Lon- 
don, asking  that  the  original  i  contract  be- 
tween himself  and  tbe  Atlas  Savings  &  Loan 
Association  be  declared  usnrlons,  and  that 
the  notes  held  by  the  bank  be  declared  void, 
and  tbe  deed  of  trust  given  to  secure  them 
be  canceled  aa  a  cloud  upon  bis  title  to  tbe 
land.  Tbe  Bank  of  Loudon,  In  Its  answer, 
sets  up  ttaat  the  original  contract  was  not 
naurlons,  and  that  the  notes  were  given  to 
Lowery  for  money  with  which  to  pay  otT 
complainant's  Indebtedness  to  the  Atlas  Sav- 
ing &  Loan  Association,  and  it  never  had 
any  Interest  In  them,  and  that  they  were 
purchased  by  the  defendant  in  good  faith, 
tor  a  ralnable  consideration.  On  final  bear- 
ing a  decree  was  rendered  dismissing  com- 
plalnanf  a  bill,  and  be  appeals. 

C.  Lee  Cmm,  for  appellant  Stephens  ft 
Stephens,  for  appellee. 

COX,  Special  Judge.  Cnder  the  contract 
by  which  appellant  secnred  from  the  Atlas 
Savings  &  Loan  Association  the  loan  of  $600 
he  was  to  pay  monthly  as  premium  the  sum 
of  $1.66,  and  as  Interest  the  sum  of  $2.50. 
Tbe  a^egate  sum  of  $4.15,  which,  under 
the  decisions  of  this  court,  must'  be  treated 
as  Interest,  was  less  than  the  Interest  at  10 
per  cent,  tbe  maximum  legal  rate,  by  so 
small  an  amount  that  tbe  first  monthly  pay- 
ment of  $8,  provided  for  as  payment  on 
stock.  If  credited  on  tbe  loan,  would  raise 
the  Interest  rate  above  10  per  cent  It  Is 
averred  in  the  bill  that  tbe  subscription  for 
stock,  tbe  contemi>oraneous  application  for 
the  loan,  the  execution  of  the  contract  and 
deed  of  trust  and  tbe  depositing  of  the  cer- 
tificates of  stock  as  collateral,  were  all  parts 
of  the  same  scheme  to  negotiate  and  secure 
tbe  loan.  This  averment  la  not  denied,  and 
must  therefore  be  treated  as  confessed. 
Section  4  of  article  9  of  by-lawa  of  the  Atlas 
Savings  &  Loan  Association,  with  reference 
to  which  tbe  loan  was  made  and  the  securi- 
ties taken,  provided  that:  "Every  member 
who  procures  a  loan  shall  secure  the  pay- 
ment by  an  acceptable  deed  of  trust,  mort- 
gage, or  deed,  on  real  estate,  tbe  conserva- 
tive value  of  wblcb  must  be  at  least  twice 
the  amount  wanted*  and  this  deed  of  trust, 
mortgage,  or  deed,  shall  remain  In  force  till 
tbe  monthly  dues  applied  to  tbe  general 
fund,  dividends  and  reserve  appwtioned 
make  up  the  sum  of  one  hundred  dollars  on 
each  share  drawn.  The  deed  of  trust  mort- 
gage or  deed  shall  then  be  canceled  and  such 
a  member  shall  cease,  with  regard  to  his  In* 


Digitized  by 


18 


89  SOUT^EBN  BSPOBTBB. 


(Ml88. 


cambered  tiiarea,  to  be  a  member."  The 
confesaed  aTermenta  of  the  bill,  tafcea  In  con- 
atderation  with  the  section  from  the  by-laws 
above  quoted,  make  It  dear  tbat  In  the  in- 
stant case  the  taking  of  stock  waa  merely  a 
condition  to  the  getting  of  the  loan;  that  ap- 
pellant waa  In  reality  never  to  acquire  any 
stock,  but  that  the  payment  In  full  tot  the 
stock  was  Ipso  facto  to  pay  the  loan  and 
cancel  the  stock,  l^hls  Is  nothing  bat  a 
scbeme  to  evade  the  law  against  usnry,  and 
we  are  therefore  constrained  to  dIfCer  wltb 
the  opinion  of  the  learned  chancellor  that 
the  Gontoct  was  not  nsarlous.  Inge  v.  In- 
terstate BnUdtng  A  Loan  Association,  79 
Miss.  18^  29  Sontb.  998.  It  Is  evident  from 
the  averments  of  the  blU  and  the  espress 
and  tadt  admission  of  the  answer,  as  well  as 
from  the  evidence  In  the  case,  that  complain- 
ant never  In  fact  borrowed  money  from 
Loweiy  to  pay  oCE  and  discharge  his  indebt- 
edness to  the  Atlas  Association;  and,  Indeed, 
that  he  had  no  dealings  with  Lowery  of  any 
kind.  Kendall,  as  agent  for  tbe  receiver, 
and  In  pursuance  4^  the  plan  adopted  by  the 
receiver  and  the  stockholders  of  tbe  Atlas 
Savings  ft  Loan  Association  to  reduce  all  the 
assets  of  said  association  to  cash  as  soon  as 
possible,  In  liquidating  tbe  Indebtedness  of 
complainant  took  four  notes  for  $376  In  tbe 
aggregate,  payable  to  Lowery.  This  was  a 
mefe  merger  of  Indebtedness.  The  amount 
promised  to  be  paid  Included  usury.  The 
new  contract,  taken  in  lieu  of  the  old,  was 
tainted  with  usury,  and  was  therefore  not 
enforceable  for  more  than  the  principal  un- 
paid of  the  original  loan.  Appellant,  having 
repaid  the  original  loan  In  full,  is  entitled  to 
tbe  cancellation  of  the  trust  deed,  even  as 
against  an  Innoc«it  holdw  of  the  notes  and 
security.  Long  v.  McGregor,  65  Miss.  TO,  8 
Sooth.  240;  Building  &  Loan  Ass'n  v.  Tony, 
78  Miss.  921,  29  South.  825;  Fraser  v.  The 
Bank,  68  Miss.  231. 
Beversed  and  remanded. 


OOSDON  et  al.  v.  JAMES  et  al. 
(Supreme  Coart  of  Mfsslssippl.   July  24,  1905.) 

1.  Bleotion  bt  Widow— Efvkot. 

Under  Rev.  Code  1892,  ft  4^  aathorls- 
log  the  widow  to  renounce  the  proviBion  made 
for  her  In  ber  husband'a  will,  and  to  thereup- 
on take  Buch  part  of  his  estate  as  she  would 
have  been  entitled  to  had  he  died  intestate, 
the  estate  does  not,  on  the  widow's  election  to 
take  asainst  tbe  will,  become  intestate  as  to 
the  widow's  share,  bo  as  to  incnmber  that  share 
primarily  with  the  debts  of  tbe  estate,  but  the 
widow  is  entitled  to  the  same  proportion  of  tbe 
estate  which  she  would  have  taken  had  her 
husband  died  Intestate,  after  the  payment  of 
the  debts  from  the  whole  estate. 

2.  Sake. 

Where  a  widow  has  elected  to  take  against 
ber  husband's  will,  pursuant  to  Rev.  Code  1S1>2, 
tS  4496,  she  becomes  a  co-tenant  with  the  devi- 
see In  each  and  every  parcel  of  real  estate  spe- 
cifically devised  by  her  deceased  husband,  and 
is  not  made  a  creditor  of  the  estate  by  section 
4499,  providing  that,  in  case  the  widow  has  a 


seimrate  property  eqnal  to  what  would  be  her 
lawful  portion  of  ber  husband's  estate,  she  may 
not  elect  to  take  a^inst  the  will,  but  if  her 
separate  property  be  not  equal  in  value  to  her 
portion  of  her  husband's  estate,  she  may  signify 
her  dissent  to  tbe  will,  and  "claim  to  have  the 
deficiency  made  up  to  her  notwithstanding  the 
will,"  and  shall  be  awarded  a  specl^ed  propor- 
tion at  "her  lawful  portion  of  the  lands"  and 
her  "distributive  share  of  the  personalty." 
3.  Advikistbation— Assets— Rents— Chops. 

Under  Rev.  Code  1892,  S  1881,  providing 
tbat  the  goods  and  chattels  of  decedent  and  the 
rent  of  lands  accruing  during  the  year  of  his 
death,  whether  he  died  testate  or  Intestate, 
shall  be  assets;  and  section  1882,  providing 
tbat  the  court  may,  on  the  application  of  the 
personal  representative,  decree  the  sale  of  tbe 
crop  growing  at  the  time  of  decedent's  death ; 
and  section  1802,  authorizing  the  personal  rep- 
resentative to  sell  the  cotton  raised  on  the  farm 
of  deceased,  or  any  other  commodity  raised  for 
m&rket,  and  to  account  for  the  proceeds  as  as- 
sets— rents  aoeruing  during  the  year  ot  testa- 
tor's death,  and  crops  remaining  on.  the  lands 
at  the  date  of  bU  death,  whether  gathered  or 
still  in  the  field,  matured  or  unmatured,  are  as- 
sets of  decedent,  whether  testate  or  intestate, 
and  as  such  pass  into  tbe  hands  of  his  personal 
representative  for  the  payment  of  his  debts  and 
expenses  of  administration, 
j  4.  Wills— CoNSTKuonoK. 
I  A  provision  of  a  will  devising  a  plantation 
i  tbat  in  case  testator's  death  should  occur  be- 
I  fore  January  1,  1901,  then  the  rents  due  from 
I  tbe  plantation  for  the  year  1900  should  be 
1  paid  to  his  executors,  did  not,  where  testator 
survived  January  1,  1901,  Indicate  that  the 
rents  accming  during  the  year  of  testator's 
death  and  the  crops  grown  on  the  land  should 
not  pass  to  the  executor  in  accordance  with 
Rev.  Code  1892,  H  1881,  1882,  1892. 

6.  SAUB— DiVIDBHDS. 

A  specific  bequest  of  stocks  and  bonds  car- 
ries with  it  dividends  which  are  earned  and  de- 
clared after  testator's  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  |  1771.] 

6.  Sahe— Sale  to  Pat  Debts— ABATKUXirr 

OF  LgGAOIBB. 

Under  Rev.  Code  1802,  8  1881,  providing 
that  the  lands  of  a  decedent  shall  stand  charge- 
able tor  the  debts  and  expenses  over  and  above 
what  tbe  personal  estate  may  be  suffldent  to 
pay;  and  section  1893,  authorizing  tbe  execu- 
tor to  petition  for  the  sale  of  tbe  land  of  the 
decedent  on  discovering  tliat  the  personal  prop- 
erty will  be  insufficient  to  pay  the  debts  and 
expenses — tbe  personal  estate  most  be  exhaust- 
ed before  the  land  may  he  resorted  to  to  pay 
debts,  whether  the  decedent  died  testate  or  In- 
testate, unless  the  will  evidences  a  manifest 
intent  to  the  contrary:  and  in  case  it  is  nec- 
essary to  resort  to  specific  legacies  specific  be- 
quests must  abate  proportionately,  even  to  the 
extent  of  complete  destruction,  before  specific 
devises  can  be  compelled  to  contribute  to  the 
payment  of  tbe  debts. 

7.  Election  bt  Widow— OaAROEs. 

Where  testator  devised  a  plantation,  char- 
ging the  devisee  with  any  Indebtedness  due  on 
account  of  the  unpaid  pnrcbase  money  thereon, 
and  tbe  vrldow  elected  to  take  against  ttie  will, 
the  widow's  interest  in  tbe  plantation  was  free 
from  any  incumbrance  on  account  of  tbe  un- 
paid purchase  money,  although  her  election  was 
not  indicated  until  after  the  assumption  by  the 
devisee  of  tbe  burden  of  the  devise. 

8.  Wills— AcoEPTANOB  of  Devise. 

One  who  accepts  a  devise  charged  with 
tbe  payment  of  the  nn[MftId  purchase  money  od 
the  property  devi«pd  is  not  a  purchaser  for  val- 
ue, but  occupies  the  same  position  aa  oQua  spe- 
dfic  devisees  and  legatees. 
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8l  Sam— AaBumrioN  or  DBm. 

A  devise  of  a  plantation  "with  the  distinct 
ODdentanding  that  the  said  [devisee]  is  to  pay 
and  aaanme  any  and  all  indebtedness  due  by 
ms  oa  a«oonnt  ct  pnrdiase  money  of  said  plaoe." 
oonerates  testator'*  peisonalty  from  Its  pri- 
msiT  llabili^  for  sach  porchase  money. 

Appeal  from  Chancery  Court,  Yasoo  Ooon- 

ty;  Robt  B.  Mf^ea,  Chancellor. 

Suit  by  W.  S.  Gordon  and  others,  exec- 
Qtora  of  the  will  of  D.  A.  James,  deceased, 
against  Mrs.  Mary  James  and  others. 
From  the  decree  rendered,  plaintlflB  appeal. 
Modified. 

D.  A.  James  died  In  December,  1908,  tes- 
tate. He  disposed  of  all  his  property,  a 
large  estate.  In  his  will.  The  executors  of 
bis  wUI  filed  the  bUI  In  this  case  In  the  chan- 
cery court  of  Yazoo  county,  asking  for  a 
eonstructlon  of  the  will,  and  for  InstroctionB 
as  to  the  distribution,  and  how  to  apportion 
the  debts.  All  the  devisees  and  legatees 
were  made  parties  defendant  to  the  bill. 
Nearly  all  of  them  answered,  submitting  the 
matter  without  suggestion.  By  Item  2  of 
the  will  the  Stonewall  plantation  was  devised 
to  T.  W-  James,  **wlth  the  distinct  under- 
ending  that  the  said  T.  W.  James  Is  to  pay 
and  assume  any  and  all  indebtedness  due 
by  me  on  account  of  purchase  money  of 
said  place."  There  was  an  indebtedness  of 
about  $5,000  of  this  purchase  money,  which 
T.  w.  James  araumed  before  the  widow  re- 
nounced the  will.  Item  2  further  provided 
that:  "In  case  my  death  occurs  before  the 
1st  day  of  January,  1901,  then  and  m  that 
event  the  rents  doe  from  said  place  for  the 
year  1900  are  to  be  paid  to  my  executors." 
T.  W.  James,  in  his  answer,  claims  the 
growing  crops  on  Stonewall  plantation  gath- 
ered by  blm  after  the  death  of  D.  A.  James, 
and  that  the  assumption  of  the  Indebtedness 
against  said  plantation  required  his  accept- 
ance, and,  as  he  had  assumed  that  debt  be- 
fore the  widow  renounced  the  will,  that  that 
constituted  blm  a  purchaser  for  value  of 
that  plantation.  The  opinion  of  the  court 
contains  a  fnrtber  statement  of  the  ftcts. 

Bamnett  A  Perrln  and  Noel,  Pepper  &  El- 
more, for  appellants.  Campbell  &  Campbell, 
for  an^elleea. 

TRULY,  J.  This  Is  a  proceeding  Institut- 
ed by  appellants,  as  executors  of  the  last  will 
and  testament  of  D.  A.  James,  seeking  a 
construction  of  that  testament,  and  asking 
Instructions  from  the  chancery  court  as  to 
the  proper  method  to  be  adopted  in  distribut- 
ing the  assets  of  the  estate.  All  devisees  and 
If^tees  and  othw  parties  in  Interest  were 
cited  and  duly  appeared  as  parties  defend- 
ant 

The  facts  which  rendered  the  action  of  the. 
executors  advisable  and  seemingly  necwsary 
are  these:  D.  A.  James,  the  testator,  died 
on  the  14th  day  of  December,  1903,  leaving 
a  last  will  and  testament,  In  which  the  ap- 
P^nta  herein  were  nominated  ax  executors. 


T.  JAMES.  Id 

James  left  surviving  blm  a  widow  and  an 
only  child,  an  Infant  of  tender  years,  bom 
since  the  date  of  the  execution  of  the  testa- 
ment, but  dealt  with  and  provided  for  In  a 
codicil  thereto.  At  the  date  of  bis  death 
the  testator  was  seised  and  possessed  of  a 
large  estate,  consisting  of  three  valuable 
plantations  stocked  with  farming  implements 
and  work  stock,  one  or  more  houses  and  lots, 
about  1,500  bales  of  cotton,  a  large  amount 
of  insurance  on  his  life,  stock  In  several 
banks  and  In  many  other  enterprises,  inter- 
ests In  mercantile  establishments,  Jewelry, 
and  other  personalty.  All  of  his  property 
without  exception  was  dealt  with  by  the  will, 
there  being  a  general  residuary  clause.  Most 
of  It,  and  all  ot  the  more  valuable  portion, 
was  either  specifically  devised  or  the  sub- 
ject of  specific  or  demonstrative  legacies. 
The  will,  executed  over  three  years  before 
the  death  of  the  testator,  made  no  adequate 
provision  for  the  payment  of  the  debts. 
Hence  In  entering  upon  the  administration  of 
the  estate  it  was  evident  to  the  executors 
that  the  property  not  specifically  devised  or 
bequeathed  would  be  InsuflBcient  to  pay  In 
full  the  debte  due  by  the  testator.  The 
widow,  being  dissatisfied  with  the  provision 
made  In  her  favor  by  the  will,  In  due  time, 
and  in  the  manner  pointed  out  by  the  statute, 
filed  her  formal  renunciation  of  the  will,  and 
demanded  the  allotment  of  the  portion  grant- 
ed her  by  the  law.  The  agreed  statement  of 
facts  admits  that  the  separate  estate  of  the 
widow  did  not  amount  in  value  to  one-fifth 
of  what  she  would  lawfully  have  been  en- 
titled to,  and,  as  there  was  only  one  child, 
she  claimed  to  be  entitled  to  a  one-half  In- 
terest In  the  real  and  personal  estate  of  her 
deceased  husband.  Upon  final  hearing  the 
chancellor  rendered  a  decree  giving  specific, 
directions  with  regard  to  the  distribution  of 
the  estate.  Some  of  the  provlBlons  of  the 
decree  are  not  excepted  to,  and  we  will  re- 
cite only  such  portions  as  are  directly  chal- 
lenged by  this  appeal,  and  shall  deal  with 
them  not  in  the  order  of  their  presentetlon, 
but  according  to  the  magnitude  of  the  prop- 
erty Intereste  and  the  importance  of  the  legal 
principle  Involved. 

The  first  ground  of  error  which  we  shall 
consider  arises  from  the  second  paragraph 
of  the  decree,  which  is  as  follows: 

"Second.  It  appearing  that  Mrs.  Carrie  W. 
James,  the  widow  of  said  D.  A.  James,  de- 
ceased, had  renounced  the  provisions  made 
for  her  under  said  will,  and  that  the  sep- 
arate estate  of  said  Carrie  W.  James  was 
less  than  one-fifth  of  what  her  legal  portion 
of  the  estate  of  said  D.  A.  James,  deceased, 
would  amount  to,  it  Is  ordered,  adjudged, 
and  decreed  that  the  said  Carrie  W.  James 
be  and  she  is  entitled  to  receive  one-half  of 
said  estate  after  the  payment  of  the  debts 
and  costs  aforesaid,  and  said  executors  be, 
and  they  are  hereby,  ordered  to  turn  the 
same  over  to  said  Carrie  W.  James  In  kind  to 
tar  as  the  same  can  be  done." 
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Tb«  factB  disclosed  by  &«  record  upon 
which  this  portlOD  ot  the  decree  Is  based  are 
ODContradlcted.  The  widow,  In  pursuance 
of  the  proTlstons  of  section  4496  of  the  Re- 
vised Code  of  1882,  within  six  months  of  the 
probating  of  the  will  filed  her  renunciation 
thereof  in  the  form  Indicated  by  the  statute. 
It  is  admitted  that  the  entire  separate  es- 
tate owned  by  the  widow,  which  consisted 
exclusively  of  portions  of  the  proceeds  of 
certain  insurance  policies  npon  the  life  of 
her  husband,  taken  out  by  him  for  her  bene- 
fit, and  collected  by  her  after  his  death,  and 
therefore,  under  the  decision  of  this  court 
in  Osbum  v.  Sims,  ^  Miss.  429,  constitutlnK 
a  portion  of  her  separate  property,  amount- 
ed In  value  to  less  than  one-fifth  ot  what  she 
would  be  entitled  to  by  law  In  her  husband's 
estate.  It  Is  conceded  that  D.  A.  James  liad 
only  one  child,  and  therefore  the  widow's 
lawful  portion  of  her  husband's  prop^ty 
would  be  one-half  of  the  real  and  personal 
estate.  It  Is  contended  by  counsel  for  ap- 
pellants that,  Inasmuch  as  the  widow  in  this 
case  renounced  the  provision  made  for  her 
by  the  will  of  her  husband,  by  operation  of 
law  her  share  of  the  property  descends  to 
her  as  heir,  and  coupled  with  all  the  bur- 
dens Imposed  by  law  as  if  her  husband  had 
died  Intestate  as  to  this  portion;  and  that 
the  one-half  of  the  estate  as  to  which 
the  decedent  died  intestate  Is  first  liable 
to  all  the  debts  of  the  decedent,  by 
operation  of  the  general  principle  of  taw 
which  renders  property  undisposed  of  by 
will,  and  which  descends  to  the  heir  In 
cases  of  partial  Intestacy,  primarily  sub- 
ject to  sale  for  the  satisfaction  of  the  debts 
of  the  decedent  before  any  of  the  property 
which  has  been  disposed  of  by  the  testator 
can  be  devoted  to  that  purpose.  The  argu- 
ment is  perfectly  sound,  but  the  existence  of 
the  premises  is  erroneously  assnmed.  Sec- 
tion 4496  does  not  say,  upon  the  rennnda- 
tlon  of  the  will  by  the  widow  the  decedent 
becomes  "partially  intestate,"  or  "intestate 
as  to  a  portion  of  his  estate,"  but  expressly 
recites  that  upon  the  flHng  of  snch  renuncia- 
tion the  widow  "shall  be  entitled  to  such 
part  of  his  estate,  real  and  personal,  as  she 
would  have  been  entitled  to  if  he  had  died 
Intestate."  If  the  decedent  had  died  intes- 
tate In  the  Instant  case — and  by  operation 
of  the  statute  quoted  so  he  did,  so  far  as  re- 
gards the  rights  of  his  widow — the  widow 
would  have  been  entitled  to  one-half  of  his 
real  and  personal  estate  under  certain  well- 
understood  conditions  end  limitations.  And 
they  are  not  dlfiicnlt  of  understanding.  Up- 
on the  death  of  an  intestate  the  estate,  both 
real  and  personal,  stands  charged  with  the 
debts  of  the  decedent— the  personal  estate 
primarily;  secondarily,  when  the  personalty 
is  exhausted,  the  real  estate.  After  the  pay- 
ment of  debts,  an  heir's  lawful  portion  of 
the  residue  vests  In  the  widow.  This  is  the 
right  of  the  appellee  in  this  case.  The  wid- 
ow's lawful  portion  of  ths  residue  undw  tba 


facts  of  this  record  Is  an  undivided  one-half. 
To  adopt  the  argument  of  appellant  that  by 
renouncing  the  provision  made  In  the  will 
and  demanding  in  lien  thereof  her  lawful 
portion  in  the  esteto  of  her  husband,  that 
thereby  her  share  became  chargeable  with 
all  of  the  debts  of  the  decedent,  might  de- 
feat the  very  end  sought  by  the  statute.  In 
many  Instances,  especially  where  the  dece- 
dent leaves  several  children  surviving  him, 
.the  lawful  portion  of  the  widow  In  the  estate 
would  be  entirely  consumed  in  the  payment 
of  the  debts  due  by  the  decedent,  and  thereby 
the  widow  either  practically  disinherited  by 
the  inadequate  provision  of  the  will,  or  ab- 
solutely so  by  having  her  portion  devoted  to 
the  satisfaction  of  the  creditors.  Appellante 
endeavor  to  avoid  the  result  of  this  consid- 
eration by  the  observation  that  it  Is  not 
compulsory  upon  the  widow  to  renounce  the 
provision  made  for  her,  but  that  she  is  grant- 
ed six  months  Attee  the  probating  of  the  will 
to  investigate  the  condition  of  the  estate, 
and  decide  advisedly  whether  she  will  abide 
by  the  wish  of  her  husband  as  expressed  In 
his  last  will  and  testament,  or,  renouncing 
that,  place  herself  under  the  protection  of  the 
law.  Ckiunsel  evidently  overlooked  the  fact 
that,  while  the  renunciation  ii  required  to 
be  made  within  six  months  after  the  probat- 
ing of  the  will,  debts  due  by  the  testator  are 
not  required  to  be  registered  or  filed  for  pro- 
bate until  twelve  months  after  publication 
for  creditors,  so  that  It  might  often  be  that 
an  estate  apparently  solvent  ^  months  aft- 
er the  probate  of  the  will  would  subsequent- 
ly be  shown  to  be  deeply  Involved,  and  thus 
the  widow  be  left  destitute  through  a  mere 
error  of  business  judgment  into  which  she 
had  been  entrapped  by  a  misleading  appear- 
ance of  solvency.  But  a  far  weightier  and 
more  potential  consideration  is  that  the  man- 
ifest Intent  of  the  Legislature,  as  gleaned 
from  air  the  statutory  enactments  bearing  on 
this  question,  show  beyond  peradventure 
that  this  privilege  of  renunciation  was  grant- 
ed the  widow  so  that  she  might  be  protected 
from  possible  injustice  or  mlsjudgment,  and 
her  proportionate  interest  in  the  residue  of 
bis  estate  not  be  at  all  dependent  upon  the 
whim  or  caprice  of  her  husband.  So  Rev. 
Code  1892,  fi  4497.  provides  that,  if  the  will  of 
the  husband  or  wife  shall  not  make  any  pro- 
vision for  the  other,  the  survivor  shall  have 
the  right  to  share  in  the  estate  of  the  deceas- 
ed husband  or  wife  as  In  case  of  unsatisfac- 
tory provision  in  the  will ;  and  in  such  case 
a  renimciatlon  of  the  wiU  shall  not  be  neces- 
sary, but  the  rights  of  the  survivor  shall  be 
as  If  the  will  had  contained  a  provision  that 
was  unsatlsfactOTy,  and  it  had  been  renoun- 
ced. In  such  case,  if  the  argument  of  coun- 
sel for  appellante  were  sound,  by  the  simple 
device  of  omitting  all  mention  of  his  wife  in 
his  will  any  husband.  If  financially  Involved, 
could  effectually  disinherit  his  wife,  or  force 
her  lawful  portion  of  bis  esteto  to  assume 
thft  entlrs  bordm  of  Us  Indebtedness.  For 
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this  reason,  there  being  no  provision  made 
for  her,  and  no  renunciation  of  the  will  un- 
der such  drcunutances  being  required  (be- 
cause the  law  does  not  demand  the  doing  of 
tn  idle  thing),  when  the  wife  made  a  demand 
for  her  lawful  share,  and  it  was  allotted  to 
her,  it  would  be  consumed  in  the  payment  of 
the  debts,  nnder  the  principle  already  ad- 
verted to  that  it  bad  not  been  dealt  with, 
and  was  therefore  liable  to  the  debts  of  the 
decedent;  thus  bringing  abont,  without  the 
chance  of  escape  or  remedy  by  the  disinherit- 
ed wife,  the  very  condition  of  aftalrs  which 
the  Legislature  wisely  sought  to  prevent. 
We  see  nothing  complex  or  Involved  in  the 
beneficent  legislative  plan  developed  by  the 
sections  under  review.  It  is  this:  The  wife 
for  whom  in  her  husband's  will  an  unsatis- 
factory provision  Is  made,  or  for  whom  no 
provision  is  made,  and  who  do^  not  own 
separate  property  at  the  time  of  the  death  of 
her  husband  equal  In  value  to  what  would  be 
ber  lawful  portion  of  her  husband's  real  and 
personal  estate,  Is  at  liberty  to  slgni^  her 
dissent  to  the  will;  and  when  she  has  done 
this  in  the  eyes  of  the  law  the  decedent,  so 
far  as  ber  rights  are  concerned,  becomes  an 
intestate,  and  her  rights  are  fixed  by  the  law, 
which  would  control  If  be  had  died  in  a 
state  of  total  intestacy.  Hence,  after  the 
debts  are  paid,  she  Is  entitled  to  her  lawful 
portion  In  the  residue  of  the  estate,  both  real 
and  personal,  subject  to  the  deduction  which 
must  be  made  therefrom,  provided  she  owned 
at  the  date  of  the  death,  any  separate  prop- 
erty exceeding  In  value  one-fifth  of  her  law- 
ful portion  in  hex  husband's  entire  estate. 

In  the  Instant  case,  Mrs.  Carrie  W.  James, 
by  her  act  of  renunciation,  became  entitled 
to  a  one-balf  interest  in  the  real  and  per- 
sonal estate  of  her  deceased  husband  as  if 
he  had  been  an  Intestate.  Therefore,  when 
all  of  the  debts  of  the  estate  have  been 
fully  paid,  she  will  be  entitled  to  her  dis- 
tributive share  of  one-half  of  all  the  residue 
of  the  personal  property,  and  will  become 
a  co-tenant  with  each  devisee,  and  own  a 
half  Interest  in  each  and  every  parcel  of 
real  estate  speclfleally  devised  by  her  de- 
ceased husband.  The  contention  that  Rev. 
Oode,  I  4499,  by  making  use  of  the  expres- 
sion that  the  widow  may  signify  her  dissent 
to  tbe  will  and  "claim  to  have  the  deficiency 
made  up  to  her,  notwithstanding  tbe  will," 
intends  to  convey  the  meaning  that  this  de- 
ficiency between  the  value  of  her  separate 
estate  and  her  lawful  portion  in  her  hus- 
band's estate  tias  to  be  "made  up  to  her"  in 
money,  and  that  to  this  extent  she  becomes, 
not  a  tenant  in  common  of  the  property,  but 
a  creditor  of  the  estate,  is  manifestly  un- 
sound. Tbe  contrary  Intention  Is  plainly 
disclosed  by  tbe  clause  of  the  section  imme- 
diately following,  which  announces  the  rule 
whereby  the  court  shall  be  governed  In  pro- 
ceeding to  make  up  the  deficiency.  That 
rule  provides  that  she  Is  to  have  a  certain 
proportion  <it  her  '*lawful  portion  of  tlw 


lands"  and  her  "distributive  share  of  the 
personalty";  such  Interest  being  arrived  at 
by  a  calculation  based  upon  the  relative 
value  of  her  lawful  portion  of  tbe  estate  as 
compared  with  the  previously  ascertained 
value  of  her  own  separate  property.  This 
is  the  Interpretation  which  has  been  placed 
upon  similar  provisions  In  other  states  in 
the  few  cases  which  our  research  has  dis- 
closed.   In  Doyle  V.  Doyle  et  al.  (Ohio)  34 
N.  E.  166,  the  view  which  we  have  above  an- 
nounced, after  full  discussion,  is  approved, 
and  the  court  in  that  case  quotes  from  Harts- 
home  V.  Boss,  2  Disn.  15,  where  it  is  said: 
I  "If  he  [the  husband]  died  intestate,  there  is 
j  manifest  propriety  that  she  [the  widow] 
I  should  receive  a  liberal  allowance:  und  should 
I  he  devise  his  estate  without  providing  as 
generously  tor  bis  widow  as  did  the  stat- 
utes, she  should  have  the  optlrm>  to  abide  by 
the  will  or  take  her  portion  at  law.  The 
election  to  receive  less  than  her  legal  allow- 
ance should  be  hers.  Tbe  husband  executes 
his  will  subject  to  the  law  In  force  when  It 
shall  take  efTect,  and  therefore  his  devisees 
cannot  complain.  He  might  have  cut  off  his 
heirs  without  any  token  of  remembrance. 
Not  so  with  his  wife.    Her  right  Is  par- 
amount.   It  depends  not  upon  his  kindness, 
much  less  his  caprice."    And  in  Gupton  v. 
,  Gupton,  3  Head,  490,  speaking  of  a  similar 
statute  permitting  renunciation  of  or  dissent 
from  the  will,  the  court  says:  "It  was  in- 
tended to  secure  to  her  the  election  between 
the  provision  made  for  ber  by  the  will  of 
ber  husband  and  the  law  of  tbe  land.  It 
was  Intended  that  he  should  not  have  the 
power  to  deprive  her  of  a  just  and  proper 
share  of  an  estate  which  she  may  have  aided 
i  In  building  tu>.    She  has  a  right  to  stand 
upon  the  law  and  participate  In  his  estate 
.  whether  be  la  willing  or  not    We  will  not 
defeat  that  right,  and  render  this  provision 
I  nugatory,  unless  we  are  compelled  to  do  so." 
1  In  re  Taylor's  Will,  B5  111.  252;  Stokes  v. 
i  O'Fallon,  Bx'r,  2  Mo.  32;  ArrlDgton,  Ei*r.  v. 
!  Dortcb,  Ex'r,  77  N.  O.  367.   We  hold,  there- 
fore, that  the  decree  of  the  chancellor  was 
correct  In  deciding  that  appellee  Mrs.  Car- 
rie W.  James,  the  widow,  after  the  payment 
of  all  tbe  debts  of  the  estate,  is  a  co-tenant 
of  the  lands  of  the  estate,  and  also  entitled 
to  her  lawful  portion  and  distributive  share 
— one-half  of  the  residue  of  the  personalty. 

The  extent  of  the  widow's  interest  aa 
fixed  by  law  being  ascertained,  it  Is  next 
necessary  to  determine  to  what  property  ber 
'  right  Is  by  law  affixed.    An  answer  to  this 
inquiry  requires  first  an  ascertainment  of 
;  what  will  constitute  the  residue  of  the  estate 
I  of  D.  A,  James.    And  this  tn  turn  necessl- 
I  tates  a  determination  of  the   manner  In 
which,  under  the  law  and  the  will  of  the 
testator,  the  different  species  of  property  and 
classes  of  legacies  and  devises  forming  the 
corpus  of  the  estate  are  to  be  dealt  with 
In  the  due  administration  of  the  estate,  and 
tiie  OTder  In  which  they  are  to  be  applied 
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to  the  payment  of  debts.  Ajid  tblB  brings 
UB  to  the  consideration  of  tbe  next  assign* 
meat  of  error.  This  assignment  challenges 
the  correctnees  of  the  proposltlona  of  law 
contained  In  the  third  and  portions  of  the 
first  and  fifth  paragraphs  of  the  final  decree 
herein.  By  the  first  paragraph  the  executors 
were  directed  in  the  payment  of  the  debts  and 
coat  of  administration  of  said  estate  to  "first 
exhaust  all  moneys  which  hare  come  into 
their  hands  as  the  proceeds  of  notes,  ac- 
counts, or  mollis  due  the  said  D.  A.  James, 
deceased,  IndiTidaally,  or  due  Veter  James  & 
Company;  and,  if  the  proceeds  from  this 
source  shall  be  insufficient  to  pay  said  debts 
and  cost  of  administration,  said  executors 
shall  n^  use  the  proceeds  of  all  property  not 
specifically  bequeathed  w  devised,  including 
all  bequests  or  devises  made  to  Oarrie  W. 
James,  the  widow  of  said  D.  A.  James,  de- 
ceased, who  has  renounced  the  provision  made 
for  her  under  said  will,  and  including  any 
rents  or  shares  of  crops  for  the  year  1903 
which  have  come  Into  tbe  executors'  bands; 
and,  if  the  proceeds  arising  from  Hie  above 
two  sources  be  Insufflcient  to  pay  said  dd>ts 
and  costs  of  administration,  and  it  shall  be 
necessaiy  for  the  apedflc  legacies  and  specific 
devises  to  abate,  It  Is  ordered  that  the  said 
spedflc  legacies  and  the  said  specific  devises 
shall  be  abated  proportlcmately  to  their  ac- 
tual value."  The  third  paragraph  of  1^  de- 
cree recited  "that  the  legatees  who  were  left 
stocks  or  b<mdB  upon  which  dlvidtindB  have 
been  paid  to  said  executors  are  ^titled  to 
said  dlvldoids,  to  be  distributed  in  accordance 
with  the  terms  of  this  decree."  And  by  the 
concluding  clause  of  the  fifth  paragraph  of 
tile  decree  it  was  ordered  that  "the  rents  and 
shares  of  crops  from  said  Stonewall  planta- 
tion for  the  year  1903  ShaU  go  to  tiie  said 
executors  as  asaete  of  said  estate,  to  be  used 
In  the  payment  of  debts  in  the  manna  provid- 
ed in  the  first  paragraph  of  this  decree." 
The  soundness  of  the  ruling  of  the  chancellor 
embodied  in  the  first  paragraph  above  recited, 
which  nndo'takes  to  fix  the  character  of  as- 
sets upon  the  crops  and  rents  of  the  year 
1903,  especially  those  fiowing  ftom  the  Stone- 
wall plantation.  Is  first  assailed.  It  is  con- 
tended by  the  devisees  that  the  rents  and 
crops  pass  wltii  the  land  to  the  specific  devi- 
see^ and  do  not  become  assets  In  the  hands 
of  the  executors.  It  is  further  urged  by  T. 
W.  James,  to  whom  the  Stonewall  plantation 
was  specifically  devised,  that,  regardless  of 
the  general  rule,  the  rmts  remaining  uncol- 
lected, and  the  growing  crops  which  were  on 
that  plantation  ungathered  at  the  date  of  tiie 
death  of  the  testetor,  amounthig  as  the  record 
shows  to  78  bales  of  cotton,  passed  absolute- 
ly wltii  the  devise  of  the  plantation,  for  the 
reason  that  by  item  2  of  the  will  It  is  ex- 
pressly recited  that,  "in  case  my  death  occurs 
before  the  first  day  of  January,  1901,  then 
and  in  that  eweat  the  rents  due  from  the  said 
place  for  the  year  1900  are  to  be  paU  to  my 
executors."   In  this  connection  we  may  also 


I  consider  the  next  assignment  of  error,  based 
upon  the  all^^  error  of  law  In  the  ruling  of 
the  chancellor  In  the  third  paragraph  of  the 
decree  directing  the  dividends  collected  by 
the  executors  on  the  stocks  and  bonds  spe- 
cifically bequeathed  to  be  paid  to  the  legatees 
and  distributed  according  to  the  terms  of  the 
decree.  Tt  Is  urged  that  such  dividends  are 
properly  asaete  of  the  estete,  and  should  have 
been  appropriated  by  the  executors  to  the 
payment  of  debts  of  the  testator.  In  passing 
upon  the  questions  presented  by  the  recitals 
of  the  decree  now  under  review,  it  becomes 
necessary  to  determine  what,  under  onr  law, 
constitutes  assets  of  a  decedent  And  this 
Inquiry  involves  the  necessity  of  an  interpre- 
tation of  the  sectiona  of  the  Oode  applicable 
to  the  subject  Section  1881,  Bev.  Code  1892, 
provides:  "The  goods,  chattels,  personal  es- 
tate chosea  in  action  and  money  of  the  de- 
ceased, or  which  may  have  accrued  to  bis  es- 
tate after  bis  death  from  the  sale  of  property, 
real  or  personal,  or  otherwise,  and  the  roit 
of  lands  accruing  during  the  year  of  his 
death,  whetho*  he  died  testate  or  intestate, 
shall  be  assets,  and  shall  stand  chargeable 
with  all  the  Just  debte  and  funeral  expenses 
of  the  deceased,  and  the  expenses  of  settling 
the  estate"  And  in  section  1882  It  is  fur- 
ther provided  that  "the  court  or  dianeellor 
may  on  the  application  of  an  executor  or  ad- 
ministrator, decree  the  sale  of  the  crop  grow- 
ing at  the  time  of  the  death  of  the  testatv  or 
Intestate,  upon  sudi  terms  and  In  such  man- 
ner as  may  be  deemed  beet"  Section  1892 
gives  the  executor  authority  "to  sell  for  cash 
the  cotton  raised  on  the  farm  of  the  deceased 
or  any  other  commodity  raised  for  market  and 
to  account  for  the  ivoceeds  thereof  a>  assete." 
Regardless  of  the  mle  which  mlg^t  have  for- 
merly prevailed,  or  whl<^  m^  now  control 
In  Jnrladictituis  In  which  then  has  been  nei- 
ther modification  nor  regnlatlmi  by  express 
statute  either  as  to  tiie  mode  to  be  followed 
In  the  dlstrlbntlcm  of  estates  or  as  to  what 
were  formerly  considered  as  assets,  we  now 
are  governed  by  statutory  provisions,  and 
must  first  sedE  in  them  a  definite  and  certain 
rule  for  onr  guidance.  If  the  lawmaking 
power  has  ^ken,  the  courts  must  obey,  and 
confine  thanselves  to  a  simple  endeavor  to 
effectuate  the  legislative  intent  as  made  man- 
ifest Giving  to  the  sections  quoted  their 
natural  and  usually  accepted  meaning,  It  is 
evident  to  our  minds  that  the  rents  fiowing 
from  the  lands  of  the  testator  accruing  dur- 
ing the  year  of  his  death  and  tlie  crops  re- 
maining on  the  lands  at  the  date  of  Ms  death, 
whether  gatiiered  or  sUU  in  the  fl^d,  matured 
or  unmatured,  are  alike  considered  asseta  of 
the  decedent,  whether  testate  or  Intestate, 
and  as  such  pass  Into  the  hands  of  his  legal 
representative,  fmd  constitute  a  portltm  of  the 
primary  fond  whldi  Is  liable  for  the  pay- 
moit  of  the  debte  of  the  decedent  and  tiie  ex- 
penses  of  the  administration  of  the  estate^  In 
the  Instant  case  vre  are  of  the  opinion  that 
tiie  rente  and  tiie  growing  cn^s  on  all  of 
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tbe  lands  of  the  testator  are  to  be  considered 
SB  assets,  and  dealt  with  accordingly.  Nor 
do  we  think  any  Intention  on  the  part  of  the 
testator  to  make  a  dUTeroice  with  r^rence 
to  tbe  raits  or  growing  crops  nprai  tbe  Stone- 
wall plantation  d^nltely  appears  from  tbe 
item  quoted.  Tb»  expression  in  that  item  re- 
ferred solely  and  qiedally  to  tbe  year  1900, 
snd  was  only  to  control  in  the  event  of  a 
certain  contingency,  namely,  tbe  death  of  the 
testator  b^ture  Jannary  1,  3901.  What  spe- 
cial reason  the  testator  bad  for  this  provision 
nowhere  distinctly  appears.  But  probably,  In 
new  of  the  season  of  the  year  in  which  the 
will  was  execnted,  after  tbe  cn^s  bad  all 
.been  planted,  and  were  then  growing,  and  tbe 
openses  <tf  tbe  year's  planting  operations  al- 
ready in  a  large  mannor  Incurred,  it  was  In- 
serted to  prevoit  the  possibility  of  a  dispute 
or  misunderstanding  over  the  rents  and  crops 
for  Uiat  year  between  his  devisee  and  bis 
execQtors.  But,  whatever  tbe  purpose,  that 
expression  was  restricted  in  its  application 
to  the  year  1900,  and  dq>endent  Cor  its  op«> 
ation  upon  the  happening  of  an  event  which 
nevor  in  fact  transpired.  After  tbe  &ii  ol 
the  year  1900,  the  will  being  silent,  the  stat- 
nte  law  ai^lled  as  vrell  to  the  rents  and  crops 
grown  apcm  the  Stonewall  plantation  as  to 
the  other  lands  of  the  testator.  Notiilng 
short  of  the  positive  unequivocal  expression 
of  tbe  testator  can  avoid  the  aK>Hcat]on  of 
tbe  statnte;  Th«e  is  no  such  repression  in 
this  will.  We  hold,  therefore,  that  the  chan- 
cellor was  correct  In  ordering  the  rents  and 
crops,  ln<^dlng  the  78  bales  of  cotton,  gath- 
ered after  the  death  of  the  testator  upon  the 
Stonewall  plantation,  to  be  delivered  to  the 
executors  as  assets  of  the  estate.  We  also 
Dphold  as  announcing  tbe  tme  rule  the  third 
paragraph  of  tbe  decree,  directtog  the  divl- 
daids  1^)on  tbe  stocks  and  bonds  to  be  dellv- 
en&  to  tbe  spedflc  l^tees.  This  provision 
must,  ia  course,  under  tbe  facts  of  the  Instant 
case,  have  read  Into  It  the  modifications  that, 
first,  these  and  all  other  specific  l^acles  must 
snffCT  proportI<»iate  abatement.  If  necessary, 
as  hereinafter  Indicated;  and,  second,  that 
the  widow  Is  entitled  to  one-half  the  remain- 
der of  each  specific  legacy  after  the  payment 
of  debts;  and  this  necessarily  includes  an 
«]ual  pnq^ortlonal  toterest  and  share  in  the 
Qlrldesids.  Of  course,  If  any  of  tbe  dividends 
bad  been  earned  and  declared,  but  simply 
ranalned  unpaid,  prior  to  the  death  of  the 
testator,  they  would  have  passed  to  the  ex- 
ecutors as  assets  of  tbe  estate.  But  we  do 
not  undovtand  that  the  decree  In  Oils  r^rd 
contravenes  tbe  rule  announced;  the  Infer- 
Mice  being,  from  the  language  employed,  that 
tbe  dividends  were  not  declared  or  fully  earn- 
ed until  aft»  tbe  death  of  tbe  testator.  In 
such  state  of  case  tbe  rule  Is  clearly  and  con- 
cisely steted  in  1  Underbill  on  Law  of  Wills, 
1  409:  "A  specific  legacy  of  securities,  as  of 
shares,  notes,  or  bonds,  carries  with  It  all  ac- 
ceailons  to  it,  or  Incidents  of  It,  which  have 
been  created  prior  to  tbe  death  of  tbe  testa- 


tor. •  •  •  The  specific  I^tee  <tf  shares  of 
stock  is  entitled  to  all  dlvldoids  which  have 
accrued  down  to  the  death  of  the  testator,  as 
well  as  to  those  which  subsequ^tly  accrue" 
See,  as  sustaining  tbe  text,  In  re  Hodg- 
man,  140  N.  X.  428,  85  N.  B.  660;  Brlstow  v. 
Bristow,  6  Bear.  289.  **A  specific  legacy  Is  a 
gat,  not  only  of  the  thing  or  fund  Itself,  but 
of  all  its  produce,  from  the  time  of  tbe  tes- 
tator's death."  Harrington  v,  Tristram,  6 
Yes.  Jr.  3^,  and  note.  A  specific  legacy  is 
"a  gift  by  will  of  a  Q>eclflc  article  or  part  of 
tbe  testator's  estate,  which  Is  Identified  and 
dlstli^cniBbed  from  all  other  things  of  the 
same  Und,  and  which  may  be  satisfied  only . 
by  tbe  delivery  of  tba  particular  tiling." 
Such  legacies  "carry  any  accessions  that  msy 
accrue  by  wi^  of  increase  or  toterest  after 
tbe  death  of  the  testator."  18  Am.  &  Eng. 
Ency.  of  Law,  714,  and  many  citations.  This 
being  the  generally  annroved  rule,  and  not 
having  been  changed  or  modified  by  the  ex- 
press terms  or  plain  Intendmmt  of  the  stat- 
nte, we  accept  and  adopt  it  as  stated. 

Tbe  next  ruling  of  the  chancellor,  set  forth 
in  tbe  concluding  clause  of  the  first  para- 
graph of  tbe  decree  above  recited,  assigned 
for  error,  Is  the  requirement  tbst,  In  the 
event  tbe  proceeds  of  all  proper^  not  spe- 
cifically devised  or  bequeathed  should  prove 
tosnffldoit  to  pay  the  debta  and  costa  of 
administration,  so  that  It  should  become 
necessary  for  the  specific  legacies  or  the  spe- 
dflc devises,  or  both,  to  be  abated,  so  that 
the  debta  should  be  paid  to  full,  "Uie  said 
spedflc  legacies  and  said  specific  devises 
shall  abate  proportionately  to  their  actual 
value."  This  presenta  for  our  consideration 
the  question,  never  before  expressly  adjudi- 
cated by  the  courto  of  this  state,  whether  a 
specific  devise  of  land  stands  upon  the  same 
plane  and  is  to  be  controlled  by  the  same 
prlndple  as  a  specific  bequest  of  chattels. 
Agato  referring  for  our  guidance  to  the 
statutOTy  provision  as  contained  to  the  Code, 
we  find  there  plato  reco.gnltlon  of  the  gen- 
eral principle  that  the  personal  cf^tate  of  the 
decedent  is  tbe  primary  fund  to  which  credit- 
ors must  first  look  tor  the  satisfaction  of 
their  debta.  The  last  clause  of  section  1881 
provides:  "Tbe  lands  of  tbe  testator  or  Intes- 
tate shall  also  stand  chargeable  tor  flie 
debts  and  such  expenses  over  and  above 
what  the  personal  estate  may  be  sufficient 
to  pay  and  may  be  subjected  thereto  to  the 
manner  hereinafter  directed."  By  section 
1893  an  executor  Is  granted  authority,  vrben 
be  shall  discover  that  the  personal  property 
will  not  be  snffldent  to  pay  tbe  debts  and 
expenses,  "to  file  a  petititm  In  the  chancery 
court  for  tbe  sale  of  the  land  of  the  de- 
ceased, or  so  much  of  It  as  may  be  necessary, 
and  exhiUt  to  the  court  a  tme  account 
of  the  personal  estate  and  debts  due  from 
the  deceased,  and  the  expenses  and  descrip- 
tion of  tbe  land  to  be  sold."  And  even  then, 
after  tbe  insnffldency  of  the  personal  estate 
has  become  apparent  to  the  execntor,  no 
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valid  final  action  can  be  taken  on  the  petition 
until  the  heln  and  devlseea  and  all  other 
parties  In  Interest  are  dnly  cited  to  appear 
and  contest,  U  they  so  deelre.  Upon  the 
hearing  It  Is  only  In  the  event  the  court  la 
"satisfied  that  the  personal  estate  la  Insnffl- 
clent  to  pay  the  debts  of  the  deceased,  and 
that  the  lands  ooght  to  be  sold  for  that 
purpose,"  that  It  Is  lawfnl  to  render  a  de- 
cree for  a  sale  of  a  part  or  the  whole  of  the 
lends.  And  In  snch  case,  where  a  portion 
of  the  lands  have  been  sold  after  a  doe  ob- 
servance of  all  the  statutory  requirements, 
"the  heir  or  devisee  whose  lands  shall  be 
sold  may  compel  all  others  holding  or  claim- 
ing under  such  Intestate  or  testator  to  con- 
tribute In  proportion  to  their  respective  In- 
terest BO  as  to  equalize  the  burden  of  the 
loss";  thus  recognizing  the  doctrine  of  forced 
contribution  among  devisees.  The  personal 
estate  of  the  testator  is  first  liable  for  sale 
for  the  payment  of  his  debts.  When  the 
decedent  dies  intestate,  It  must  be  conceded 
that,  except  In  special  cases,  provided  for  by 
section  1900,  where  the  interest  of  all  par- 
ties make  It  advisable,  the  entire  personal 
estate  must  be  exhausted  before,  even  by 
recourse  to  the  courts,  any  portion  of  the 
lands  can  be  sold  and  the  proceeds  devoted 
to  that  purpose.  The  reason  for  this  distinc- 
tion between  personalty  and  land  la  obvi- 
ous, and  Is  still  recognized  In  our  Jurispru- 
dence. The  personalty  upon  the  death  of 
the  owner  passes  to  the  administrator;  the 
title  to  the  land  vests  at  once  In  his  heir. 
If  this  be  the  rule  and  the  order  In  which 
property  must  be  applied  to  the  liquidation 
of  the  debts  of  an  Intestate,  we  see  nothing 
In  the  statute  to  warrant  the  conclusion  that 
the  Legislature  Intended  to  adopt  a  different 
order  In  the  case  of  a  man  dying  testate.  If 
tbe  testator  devise  and  bequeath  by  general 
terms  bis  entire  estate,  unless  the  will  con- 
tains evidence  of  a  manifest  intent  on  his 
part  to  commingle  land  and  personalty,  the 
personal  estate  must,  as  in  case  of  Intestacy, 
be  flrst  exhausted,  before  any  portion  of  the 
lands  can  be  used.  In  the  case  of  Gady  v. 
Cady,  67  Miss.  425,  7  South.  216,  speaking 
of  pecuniary  legacies  which  were  cbai^eable 
upon  the  estate  of  the  testator,  this  court, 
adverting  to  the  diversity  of  opinion  which 
exists  in  this  and  other  instances  where 
courts  seek  to  discover  the  Intention  of  the 
testator  from  the  language  he  employs,  and 
recognizing  that  the  sole  difficulty  Is  In  dl»- 
coverlng  that  Intent^  which,  when  once  as- 
certained, must  be  strictly  followed,  says: 
"Originally  pecuniary  legacies  are  payable 
by  the  executors,  and  out  of  the  parsonal 
estate.  The  claim  of  the  heir  at  law  or  of 
the  devisee  Is  ordinarily  as  much  in  the  mind 
of  the  testator  as  that  of  the  legatee,  and, 
unless  a  contrary  purpose  appears  from  the 
will.  It  will  be  assumed  that  the  testator 
intended  that  legacies  are  to  be  paid  only 
out  of  his  personal  estate;  and,  upon  that 
being  Insufficient,  the  legacies  must  abate 


In  whole  or  in  part"  See  Enotts  t.  Bailey, 
54  Miss.  238,  28  Am.  Rep.  848;  Heatherlngton 
T.  Lewenberg,  61  Miss.  876. 

Is  there  any  valid  distinction  on  which  to 
base  a  logical  differentiation  between  a  case 
of  a  general  legacy  not  charged  on  the  land 
and  one  where  the  entire  estate  la  disposed 
of  by  spedflc  legacies  and  specific  devises? 
We  can  see  no  logical  ground  on  which  to 
base  a  distinction  or  a  difference.  In  the 
case  of  a  general  legacy  or  bequest  not  char- 
ged on  the  realty,  in  an  estate  in  which  the 
land  and  personalty  were  not  commingled 
by  the  testator.  If  necessary  for  the  pay- 
ment of  debts,  the  general  legacy  would  have 
to  abate,  even  to  the  extent  of  obliteration, 
before  any  deduction  could  be  made  trom 
the  devise.  And  unless  we  expect  to  overrule 
and  repeal  by  silently  Ignoring  the  provi- 
sion of  our  statute,  which  provides  that  no 
part  of  tbe  landed  estate  shall  be  sold  for  the 
payment  of  debts  except  upon  the  Insuffi- 
ciency of  the  personal  estate,  we  must  ad- 
here to  the  same  rule.  To  uphold  this  por- 
tion of  the  decree  of  the  chancellor,  and  to 
require  In  the  instant  case  that  the  specific 
devises  shall  abate  proportionately  with  the 
specific  bequests,  would  be  tantamount  to 
ordering  a  sale  of  a  portion  of  the  land,  not 
on  account  of  the  Insufficiency  of,  but  In  or- 
der to  protect^  the  personal  estate  from  sale, 
because  It  is  evident  that  every  dollar  which 
the  devisees  are  required  to  pay  In  order  to 
protect  the  lands  specifically  devised  to  them 
la  simply  the  levying  of  a  tribute  upon  tbe 
real  estate  before  the  personalty  liaa  been 
exhausted.  This  would  be  accomplishing  by 
indirection  that  which  the  plain  letter  of  tbe 
law  forbids  the  court  to  do  directly.  If  the 
executors  filed  a  petition  asking  a  decree  for 
the  sale  of  any  portion  of  tbe  lands  as  a 
condition  precedent  to  the  lawful  rendering 
of  such  decree,  it  would  be  necessary  for 
them  to  aver  and  show  to  the  satisfaction  of 
the  court  that  the  personalty  had  either  been 
exhausted  or  was  insufficient  to  pay  the 
debts.  Yet  hi  the  instant  case  we  are  asked 
to  apply  a  portion  of  the  value  of  the  lands 
to  tbe  payment  of  the  debts,  not  because 
there  is  no  personaltr  out  of  which  the  debts 
can  be  collected,  but  In  order  to  protect  and 
preserve  the  personalty  itself.  We  announce 
our  conclusion  on  this  point  while  duly  mind- 
ful of  the  fact  that  the  courts  of  many  Ju- 
risdictions have  adopted  the  contrary  view, 
and  require  a  proportionate  abatement  of 
specific  legacies  and  specific  devises  as  If 
they  were  all  of  the  same  class.  We  are  con- 
strained to  adhere  to  what  seems  Inescapably 
to  be  the  manifest  legislative  plan  for  the 
distribution  of  estates,  leaving  the  wisdom 
and  Justice  of  the  scheme  to  the  considera- 
tion of  tbe  legislative  department,  which 
alone  had  authority  to  Inaugurate  it,  and  Is 
alone,  in  the  absence  of  an  expressed  Intent 
on  the  part  of  the  testator,  vested  with  pow- 
er to  change  or  modify  it  We  are  strength- 
ened In  our  view  by  the  consideration  tliat  Id 
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the  Instant  case,  as  to  tbe  widow,  the  do- 
ced^  died  wholly  Intestate.  Her  rights 
tfaerefiore  are  flxed  bj  tiie  letter  of  the  law, 
which  requires  the  personal  estate  to  be  first 
ohausted  before  any  part  of  the  land  can 
be  sold  for  the  siatlsfactlon  of  debts.  The 
widow  Is  ratltled  to  one-half  the  residue  of 
tile  personalty.  That  residue  can  only  be 
known  after  all  debts  and  costs  of  adminis- 
tratloD  have  been  paid.  Nor  are  her  rights 
to.  or  the  extent  of  her  Interest  In,  the  lands 
of  tbe  estate  complicated  by  any  consider- 
ation of  the  legal  rights  of  devisees  and  spe- 
cific legatees.  She  is  neither,  bnt  Inherits  as 
tiie  forced  heir  of  an  Intestate.  As  such,  un- 
der no  coQceivable  Tlew  of  the  taw,  can  she 
be  forced  to  abate  or  rednce  hue  share  of,  or 
Interest  In,  the  lands.  If  tbe  decree  nnder- 
takes  to  deal  with  her  legal  rights.  It  Is  pal- 
pably TiolatiTe  of  the  statute.  If  her  Inter- 
est In  the  estate  be  exempted  from  Its  oper- 
ation, tbe  decree  affor^U  no  definite  rule  by 
^ich  any  computation  of  the  rights  of  the 
varioiu  parties  can  be  accurately  made,  as  it 
InToIves  two  contradictory  methods  of  rais- 
ing money  to  liquidate  the  debts  of  tbe  estate 
—one  the  statutory  metiiod  of  devoting  the 
personalty  to  that  purpose  the  other  requbv 
tng  the  devisees  of  the  realty  to  contribute 
proportionately  to  that  end. 

In  our  judgment  the  view  we  have  Indi- 
cated that  iu  every  tnstence,  save  only  when 
a  contrary  desire  on  tbe  part  of  the  testator 
Is  plainly  evinced  by  his  will,  the  personalty 
coDstitntes  the  primary  fund  for  tbe  payment 
of  debts,  and  must  be  first  exhausted,  can 
alone  preserve  in  its  fnllness  and  Integrity 
tbe  legislative  scheme  devised  for  the  ad- 
ministration and  distribution  of  estates,  and 
at  the  same  time  harmonize  with  the  previ- 
ous ftdjodicatlons  of  this  court.  Any  other 
role  would  result  in  endless  confusion, 
wrought  alone  by  tbe  proportion  which  tbe 
debte  of  the  testator  might  bear  to  the  value 
of  bis  estate.  The  will  of  the  testator  is  the 
supreme  law.  That  being  silent,  or  not  show- 
ing a  contrary  dealr^  tbe  statute  will  con- 
trol. 

But  aside  from  these  deductions  drawn 
from,  and  in  our  opinion  warranted  by,  tbe 
language  of  our  statutes,  tbe  conclusion  we 
have  reached  that  the  doctrine  of  forced  con- 
tribution does  not  apply  against  specific  dev- 
isees in  favor  of  spedflc  legatees  (as  by  tbe 
statute  It  does  among  devisees),  but  that 
specific  legacies  must  be  first  obliterated  be- 
fore spedflc  devises  can  be  abated.  Is  not, 
as  a  general  proi>os1tion  of  law,  without  the 
rapport  of  eminent  authority.  Says  tbe 
court  in  Snuott  v.  Oirter,  «  Orat.  548:  "That 
the  devisee  of  real  estate  not  chaiged  with 
the  payment  of  debts  Is  entitled  to  have  tbe 
asseta  marshaled  against  the  claimants  of 
the  other  funds  of  the  estate  in  the  order 
stated.  Including  specific  legatees,  is  well 
settled  by  the  authorities.  2  Jarman  on 
Willi,  eol;  Ollfton  V.  Burk,  1  P.  Wms.  678; 
Ponestw  T.  L^h,  Amb.  B.  171;  Scott  T. 


Scott,  1  Sden*s  B.  468;  Keeling  r.  Brown,  5 
Ves.  B.  808:  Ulrehouse  v.  Scalfe,  2  Uylne  & 
Craig,  ess.  14  Bug.  Ch.  a  606.  •  •  *  This 
exemption  of  real  estate  devised  extends  as 
well  to  tbe  case  of  a  defldenqr  of  personal 
asseta  for  the  payment  of  legacies  as  of 
debts;  the  legatees  having  no  right  to  oalJ 
upon  the  devisee  to  contribute  to  tbe  pay- 
ment of  their  legacies  unless  the  real  estate 
be  expressly  charged.  Hayes  v.  Leaver,  2 
Jarman  on  Wills,  547,  note."  In  Rogers  v. 
Bogers,  1  Paige,  188,  It  Is  said:  "When  the 
will  of  the  testator  contains  no  direction  as 
to  tbe  payment  of  debts,  chattels  specifically 
bequeathed  must  be  applied  to  tbe  payment 
of  a  judgment  against  a  testator  before  re- 
sort is  had  to  the  real  estate  devised."  In 
a  case  wher^  as  In  tbe  Instant  case,  tbe  pay- 
ment of  debte  is  chained  by  tbe  testator,  or, 
by  operation  of  law,  upon  the  personalty,  the 
order  of  application  Is  thus  stated:  "The 
personal  property  at  large  Is  first  to  be  ap- 
plied to  the  paymmt  of  debts,  and  where 
legacies  sre  to  be  used  to  pay  debta  the  first 
Itable  is  the  residuary  legacy  Lomax  on 
Executors,  126),  and  tbe  next  are  the  gen- 
eral pecuniary  legacies,  then  tbe  spedflc  leg- 
ades,  and  lastly  the  real  estate  devised  by 
the  win.  Edmunds.  Adm'r,  v.  Scott,  78  Va. 
729."  See,  also,  19  Am.  &  Eng.  Ency.  of 
IsM,  ISie  and  dtatlons;  4  Kent,  Com.  i  420 
et  seq.;  1  Story,  Eg.  Juris.  8  577;  Sbreve's 
Ex'r  V.  Shreve,  10  N.  J.  Eq.  386;  Shaw  t. 
McBride,  66  N.  C.  17S;  Magruder  et  al.  T. 
Carroll.  4  Md.  861;  Brill  v.  Wright,  8  Am. 
St  Beph  717,  and  note.  We  hold,  therefore, 
that  It  was  error  In  the  chancellor  to  decree 
that  the  spedflc  devises  of  lands  should 
abate  proportlimatoly  to  their  value  In  tbe 
game  manner  as  specific  legades.  The  true 
rule  Is  that  upon  an  Insuffidency  of  the  per- 
sonal estate,  which  is  primarily  liable  to  the 
debta,  the  specific  bequesta  must  abate  pro- 
portionately, even  to  the  extent  of  complete 
destruction,  before  the  devisees  to  whom 
lands  have  been  specifically  devised  can  be 
called  upon  to  contribute. 

The  conclusion  .reached  upon  these  points 
renders  consldwatlan  of  other  minor  assign- 
ments of  error  unnecessary. 

To  prermt  all  possibility  of  mlsnndw- 
standlng  nimn  a  remand  of  this  esse,  we  re- 
capitulate: The  estate  should  be  dealt  with 
as  follows:  All  of  tbe  asseta  In  the  hands 
of  tbe  executors,  including  the  proceeds  of 
the  renta  of  all  tbe  lands  for  tbe  year  190.3 
and  the  78  bales  of  cotton  gathered  after 
the  death  of  tbe  testator  on  tbe  Stonewall 
plantation,  tc^etber  with  the  other  asseta 
mentioned  In  paragraph  1  of  tbe  decree  of 
the  chancellor,  are  to  be  devoted  to  the  pay- 
ment of  the  debta  of  the  decedent  and  the 
e^enses  of  the  administration  of  tbe  ee> 
tate.  Should  these  be  Insufllclent  to  a  com- 
plete liquidation  of  all  tlie  debts  of  the  es- 
tate, tbe  specific  legacies  should  aba*'e  pro- 
portionately, and,  in  tbe  event  these  be  ex- 
hausted, and  thwe  still  remain  any  debts 
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nnpald,  the  «peciflc  devises  of  land  must 
eontrlbnte  proportloDateIr  to  the  payment  of 
the  debts  remaining.  After  all  debts  hare 
been  folly  paid,  the  widow,  Bin.  Ganle  W. 
James,  will  be  entitled  to  zecrtTe  one-half 
the  residue  of  the  personalty  of  the  estate, 
and  will  be  co-tenant  to  the  extent  of  an  un- 
divided one-baU  Interest  In  all  the  lands  of 
the  estate.  In  ascertaining  the  Interest  of 
the  widow  in  the  Stonewall  plantation,  no 
account  Is  to  be  taken  of  the  unpaid  pur- 
chase money  due  thereon.  That  debt  consti- 
tutes no  part  of  the  indebtedness  due  by  the 
D.  A.  Junes  estate,  having  been  by  tiie  ex- 
press terms  of  tlw  will  affixed  as  a  burden 
to  the  devise  to  T.  W.  James,  and,  havli^ 
been  him  assumed  before  the  renunciation 
by  the  widow,  Mrs.  Carrie  W.  James,  Is  the 
ownor  of  an  undivided  one-balf  Interest  in 
the  Stonewall  iriantatlon,  with  woA  stock, 
fanning  Implements,  etc.,  thereon,  free  of 
any  incumbrance  by  reason  of  the  unpaid 
pundiase  money  due  thereon.  T.  W.  Junes, 
as  to  the  Stonewall  plantation,  with  the  work 
stock,  farming  Implements,  etc.,  thereon,  In 
no  sense  occupies  the  position  of  a  purchaser 
toe  value.  The  doctrine  invoked  applies  only 
to  cases  where  bequests  or  devises  are  made 
In  lieu  of  lawful  debts  w  demands  which 
the  recipient  holds  against  ttie  decedent,  and 
which  he  releases  hy  reason  tiiereof.  Fome- 
roy,  Ed.  Juris,  i  llti.  The  language  of  the 
clause  of  the  will  carrying  the  devise  clearly 
evinces  tbe  intention  and  desire  of  the  tes- 
tator that  the  spedflc  devisee  shall  tidce  cum 
on  ere.  This  exonerates  the  personalty  from 
Its  iHlmary  liability.  1  nnderbiU,  Iaw  of 
Wills,  I  881.  T.  W.  James  occupies  no  high- 
er or  better  position  than  other  speclflc  dev- 
isees and  legatees.  All  are  alike  mere  re- 
cipients of  the  tMtator's  bounty. 

Decree  modified  and  cause  remanded  to  be 
proceeded  with  In  accordance  with  the  views 
herein  expressed.  Costs  of  this  appeal  to  be 
taxed  against  the  executors,  apptilanta. 


(115  La.) 
No.  13,28& 
POSBT  V.  DUCBOS  ft  al. 
(Sapreme  Court  of  Louisiana,  February  IS, 
1906.   On  Behearing,  June  19.  1906.) 

1.  jAonTATion— Right  TO  JuDainirr—FLKAD- 
IKO— Tax  Saue. 

Plaintiff  in  a  Jactitation  snit.  who  tails 
to  disclose  a  color  of  title  to  the  property  with 
reference  to  which  tbe  salt  is  broaebt,  is  not 
entitled  to  a  jndemajt  recogniziae  bis  posses- 
sion as  legal  ana  quieting  him  merein,  even 
thongh  the  defendant,  setting  up  title  in  him- 
self, fails  to  establish  it,  and,  a  fortiori,  ta  this 
true  where  the  plaintiff  does  not  pray  such  judz- 
ment.  Nor  should  the  judgment,  under  such 
circumstances,  go  beyond  the  prayer  of  the  pe- 
tition with  reference  to  other  property,  where 
the  possible  effect  will  be  to  lay  a  foundation 
for,  Duild  up,  or  strengthen  a  utle  ss  against 
the  public. 

2.  Tax  TnxE  —  Pbiscbiftion  —  RmiBtrBSS- 

HBHT. 

Prescription  does  not  ran  against  an  own- 
er In  posscsslon»  In  favor  of  a  tax  title,  baaed 


(La. 

upon  an  adjudication  to  the  state,  made  In  1885, 
for  taxes  of  that  year,  assessed  in  the  name 
of  one  not  the  owner  of  the  property,  and  to 
whom  no  notice,  actual  or  constructive,  of  the 
proposed  sale,  was  given ;  nor  Is  the  hmdv  of 
such  tax  title  entitled  to  reimbursement  of  the 
taxes  and  penalties  paid  by  him. 

Oa  Behearing. 

8.  Slahdeb  or  TiTu— PoasHHUOH  or  Plain- 
Tirr. 

In  a  suit  for  slander  of  title  mere  posaes- 
flion  by  tbe  plaintiff  wUl  suffice  as  a^inst  a 
defendant  disclaiming  title,  and  siso  as  against  & 
defendant  setting  up  a  tax  title  absolutely  null. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Thomas  0.  W.  Bills,  Judge. 

Action  by  Lloyd  Posey  against  B.  O.  Da- 
cros  and  another.  From  a  judgmont  for 
plalntUf,  defoidants  appeal.  Affirmed. 

Pierre  Adolph  Dughm,  for  app^IanfaL  Ben- 
jamin Bice  Forman,  toe  appellea. 

Statement  of  the  Case. 

MONROB,  J.  Plalntltr  alleges  that  upon 
April  17,  1889,  he  purchased  certain  real 
estate  In  this  city,  which  he  describes,  and 
that  he  has  been  In  actual  possession  thereof 
since  the  date  of  his  purchase;  that  B.  O. 
Ducros  and  A.  Delavlgne,  conspiring  to  slan- 
der his  title,  on  or  about  May  28,  1901,  ob- 
teined  fr<Hn  the  State  Audltw  and  caused, 
to  be  registered  some  14  acta,  whereby  that 
officer  uQdertoi^  to  sell  him  said  property  as 
having  been  adjudicated  to  the  state  for  tbe 
taxes  of  1886,  assessed  in  the  name  of  the 
Beaufeu  Brick  Manufacturing  Company,  but 
that  said  assessment  was  void  for  the  reason 
that  no  such  company  then  existed  or  owned 
said  property,  and  the  property  was  not  cv- 
rectly  described. 

He  further  alleges  that  tbe  ownos  were 
never  notified  of  the  proposed  sale  or  ad- 
judication; that  the  property  was  not  legally 
advertised;  that  the  stete  acquired  no  title, 
and  could  convey  none;  and  that  he  has  been 
damaged  by  the  acte  of  said  Ducros  and  De- 
lavlgne In  the  sum  of  f2,100.  He  therefore 
prays  that  the  state  tax  collector  and  tbe  de- 
fendante  already  mentioned  be  cited,  and 
that  there  be  Judgment  awarding  bim  dam- 
ages and  decreeing  the  nullity  oi  the  sale  to 
tbe  state  which  Is  relied  on  as  the  basis  of 
the  auditor's  said  acts. 

The  defendant  Delavlgne  disclaims  title, 
and  there  was  judgment  by  default  against 
the  tax  collector.  Tbe  defendant  Ducros  seta 
up  title  to  the  property  in  question,  and  prays 
to  be  decreed  the  owner  thereof.  He  also 
objecte  that  the  action  to  annul  will  not 
lie  without  a  previous  tender  of  taxes  paid, 
ete.,  pleads  prescriptlou,  and  prays  that  in 
any  event  be  have  judgment  for  the  amount 
disbursed  by  him. 

It  appears  from  the  evidence  in  tbe  record 
that  upon  February  17,  1877,  in  the  matter 
of  A.  Delavlgne  v.  The  Beaujeu  Brick  Man- 
ufacturing Company,  Mo.  6,480  of  the  docket 
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of  the  Sixth  District  court  for  the  parish  of 
Oriesna,  the  aherlfl  adjudicated  to  F.  D. 
BrlDckman  the  following  described  propertTi 

to  wit: 

Tract  Ko.  8,  meaanring  **bSim  bnndred  and 
eleven  feet  aeren  Inches  and  four  lines  front 
on  eadi  of  Johnson  (projected)  street  and 
Florida  aTOiiie  (projected)  by  nineteen  hun- 
dred and  fifty  one  feet  eleven  inches  and  one 
Una  in  dqith,  between  parallel  lines,  oa  the 
lines  whl^  divide  It  from  the  Ursullnes  Gon- 
Tcnt  and  the  property  of  the  Oongregatlon  of 
the  Holy  Gross." 

Brlnckman  died  In  NoTember.  1880.  His 
BDCceation  was  at  tnce  opened,  and  by  Judg- 
ment of  the  dTtl  district  court  of  date  April 
12,  1^,  his  widow  and  beirs  were  put  in 
possession  of  his  estate,  Including  the  above- 
described  property,  which,  rpon  April  17, 
1899,  they  sold,  by  practically  the  same  de- 
scription, to  the  plalntlfE  now  before  the 
court  The  plaintiff,  however,  in  hla  petition, 
describes  the  property  aa  having  "jdne  hun- 
dred and  eteven  feet  seven  Inches  and  fbur 
Unes  (911'  r*  4"*)  front  on  (3^estlne,  now 
Johnson,  street,  the  same  on  Florida  avenue, 
by  two  thousand  seven  hundred  and  thirty- 
five  feet  (2,736),  between  parallel  lines,  on  the 
line  which  divides  It  from  the  Ursullnes  Oon- 
rent  on  the  iqtper  side,  and  the  ume  meas- 
urement, twen^-seven  hundred  and  thirty- 
five  feet  (Z,1SB),  more  or  less,  on  the  Ibaes 
n-hfcfa  divide  It  f^  the  lands  of  the  So- 
ciety of  the  BxAj  Cross,  which  tract  extends 
in  a  solid,  unbroken  tract  from  Florida  ave- 
nue to  Johnson  street  and  between  Ursullnes 
Convent  and  the  upper  side  lands  of  tibe  So- 
ciety of  the  Holy  Gross."  The  procto  verbal 
of  the  sale  to  Brlnckman  mentlims  a  plan  by 
0.  A.  D* Armas,  surveyor,  of  date  April  24^ 
1875,  deposited  for  reference  In  the  office  of 
the  shwlff.  which  has  not  been  produced  or 
accounted  for;  but  tile  writ  which  the  sheriff 
held  describes  the  property,  and  directs  the 
sale  to  be  made  *1n  conformity  with  a  plan 
drawn  by  Messieurs  Pllie  &  Murray,  archi- 
tects and  surveyors,  on  the  4th  day  of  March, 
1808,  now  in  the  possession  of  said  Alf^ 
Delavlgne,"  and  Mr.  Delavigne,  who  was 
the  stfsing  creditor,  testifies  as  a  witness  In 
this  case  that  the  Pllle  &  Murray  plan,  which 
shows  the  property  as  subdivided  by  streets 
into  squares,  and  the  squares  Into  lots,  was 
the  cne  actually  used  for  the  purpose,  at 
least,  of  showing  the  tracts  into  which  the 
sheriff  had  divided  the  property.  Nor  is 
there  anything  In  tiie  record  to  indicate  that 
tiie  D'Armas  plan  (Uffered  from  the  PUle  & 
Murray  plan,  either  as  to  the  subdivision  or 
as  to  the  outside  boundaries  of  the  property. 
Taking  the  Pllie  ft  Murray  plan,  then,  as  a 
golde  in  this  lattw  respect  (the  queetlon  as 
to  the  subdlvlslcn  vel  non  of  the  property 
Into  squares  and  lots  not  being  necessarily 
Involved  In  this  case),  we  find  that  between 
"Johnson  (projected)  street  and  Florida  (pro- 
jected) avMiue.  being  the  t^poslte,  outside 
boundaries,  parallel  with  the  river,  of  thB 


entire  pnHKrty,  tiiere  vrere  indnded  five 
squares,  which,  ^wi^ming  the  squares  and  in- 
tervening streets  to  have  been  at  the  average 
dimensions,  would  about  give  the  1551'  11" 
r"  In  depth  called  for  by  the  plaintiff's  title. 

We  find  also  that  Gelestlne  street  was  at 
that  time  (at  the  date  of  the  sale  of  Brindc- 
man)  two  squares  nearer  the  river  and 
terther  from  Florida  avenue  than  John- 
son street;  and  we  are  Irtformed  through  the 
uncontradicted  testimony  of  Bfr.  PUle^  a 
surveyor,  sworn  as  a  witness  tor  the  de- 
fense, that  the  name  of  the  then  Gelestlne 
street  has  beem  dianged  to  Johnson  street 
by  a  dty  wdlnance  passed  within  the  last 
few  years,  and,  of  course,  long  since  Brlnck- 
man, and  possibly  since  the  platotiff ,  acquired 
his  title. 

The  plalntlfl ,  who  shom  that  he  has  been 
in  actual  possession  of  the  pn^erty  pur- 
chased by  him  stoce  the  date  of  his  purchase, 
and  of  more  besides,  therefore  dlsdoses  no 
title  wliatever  to  the  land  designated  <m  the 
PlUe  ft  Murray  plan  as  squares  47,  48,  49,  00, 
51,  and  62,  bounded  by  Johnson,  Tennessee. 
Odestine,  and  Sisters  streets,  and  designated 
on  the  Braun  ft  Bitxnor  plan  (also  filed  in 
evidence)  as  squares  989,  990, 991, 1093, 1094, 
and  1^,  bounded  by  liberal  (shovm  to 
have  been  called  JohnsoiO)  Tennessee,  Geles- 
tlne, and  Sisters  stisets.  As  to  so  mudi  ot 
the  property  made  the  subject  of  this  litiga- 
tion as  la  designated  on  the  PUIe  ft  Murray 
phm  as  squares  63,  64,  55,  56,  57.  58»  68,  60, 
61.  62,  63,  04,  65,  6%  67,  bounded  by  Florida 
avenue,  Tennessee,  Johnson,  and  Sisters 
streets,  and  on  the  Braun  ft  Fltsner  plan  as 
squares  1136^  1137,  llSS,  1244,  1245,  1246, 
1290,  1201,  1292,  1413,  1414,  1415,  1460,  1461, 
and  14ffi,  bounded  by  Florida  avenue,  Ten- 
nessee, Liberal,  and  Sisters  streete,  the  evi- 
dence leaves  no  room  for  doubt  Uiat  the  pro- 
ceeding under  which  it  was  adjudicated  to 
the  state  in  February,  1885,  was  based  on 
an  assessment  made  in  the  name  of  the 
Beaufen  Brick  Manufacturing  Company 
which  had  never  existed,  and  that  the  Beau- 
Jea  Brit^  Manufacturing  Company  wlilch 
had  at  one  time  owned  the  property,  had 
been  devested  of  Its  title  by  the  sale  made 
to  Brin&man  In  February,  1877,  and  regis- 
tered In  December  of  that  year.  It  Is  equal- 
ly beyond  doubt  that  Brinckman  bad  died  In 
1880,  and  that  his  successltm  had  been  open- 
ed, and  an  inventory,  including  and  describ- 
ing tile  property  in  question,  had  been  taken 
and  filed  In  court  In  January,  1881.  There 
was  therefore  no  legal  basis  for  the  sale  by 
the  tax  collector,  and  the  stete  thereby  ac- 
quired no  tltie  to  the  property,  and  could 
have  conveyed  none  to  the  defendant 

Opinion. 

In  view  of  the  facts  of  the  case  as  thus 
set  forth,  and  of  the  radical  diaracter  of  the 
nullities  in  the  tltl^  set  up  "by  tiie  defendant 
Dncros,  his  demand  for  rdmbursement  and 
his  pleaa  of  prescription  cannot  be  sustained. 
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Upon  tbe  other  hand,  the  judgment  appealed 
from  must  be  modified,  because  In  decreeing 
that  plalntlll  "be,  and  be  Is  hereby,  recog- 
nked  as  being  In  the  lawful  possession, 
claiming  as  owner,  and  as  such  quieted 
therein,"  of  the  pn^erty  to  which  he  has 
disclosed  no  color  of  title.  It  has  an  Insuffi- 
cient basEs  to  rest  on,  and  because  In  de- 
creeing him  to  be  "tbe  absolute  owner  and 
possessor  of  all  tbe  residue  of  the  land  in 
dispute  between  said  Liberal  street  and  Flor- 
ida Walk"  It  goes  beyond  the  prayer  of  the 
petition,  which,  after  the  prayer  for  dam- 
ages, reads,  "And  It  be  decreed  that  the 
sale  to  the  state  mentioned  in  tbe  copies  of 
the  auditor's  deeds  annexed  be  declared  nuU 
and  void,  and  for  general  relief."  Moreover, 
the  plaintltr  Is  claiming  the  land  as  a  "solid, 
unbroken  tract,"  whereas  It  appears  to  have 
been  sold  to  Brlnckman  according  to  a  plan 
upon  which  it  appeared  to  be  divided  by 
streets  into  squares,  and  tbe  city  ought  to 
have  an  opportunity  to  be  heard  In  the  de- 
termination of  the  question  whether  those 
streets  have  or  have  not  been  opened  by  ded- 
ication. The  plaintiff's  claim  for  damages 
is  not  sustained,  and  was  iK-operly  rejected. 

For  the  reasons  assigned  it  is  ordered, 
adjudged,  and  decreed  that,  in  so  far  as  It 
recognizes  plaintiff  as  being  in  lawful  pos- 
session and  quiets  him  in  possession  "of  the 
area  of  ground  contained  between  the  pro- 
jected, but  not  laid  out,  streets  known  on 
the  city  maps  as  Liberal  and  Celestlne 
streets,"  and  in  so  far  as  it  recognizes  plain- 
tiff as  "absolute  owner  and  possessor  of  ail 
the  residue  of  the  land  in  dispute  between 
said  Liberal  street  and  Florida  Walk,"  and 
so  far  as  It  decrees  the  nullity  of  the  auditor's 
deeds  to  said  land  lying  between  said  Lib- 
eral and  Celestlne  streets  (as  shown  by  said 
city  map  known  as  the  "Braun  &  FItzner 
Map"),  the  Judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  in 
all  other  respects  said  Judgment  be  affirmed, 
the  costs  of  tbe  an;»eal  to  be  paid  by  the 
plaintiff. 

On  RebeariDg. 

PROVOSTY,  J.  The  situation  of  the  case 
l8  that  no  one  sets  up  any  pretensions  to  the 


property  except  the  plaintiff  and  Docros. 
Ducros  does  not  pretend  to  have  ever  been  In 
possession  of  any  part  of  the  land,  and  bis  title 
is  a  mere  nulU^.  As  to  that  there  can  be  uo 
serious  dispute.  As  soon  as  the  plaintiff 
made  bis  purchase  he  took  actual  possession 
according  to  the  description  called  for  by  hfa 
act  of  purchase;  that  la  to  say,  np  to  John- 
son street  But  It  is  said  that  the  Johnsoa 
street  up  to  "which  be  thus  extended  tals  poa- 
sesaion  la  not  the  Johnson  street  named  in 
his  act  of  purchase,  but  Is  the  street  former- 
ly called  Celestlne,  whose  name  has  been 
changed  to  Johnson;  that  It  It  two  aqnares 
further  out  than  tbe  Jobnaon  street  called 
for  by  the  title. 

Even  conceding  tills  to  be  Qie  can,  the 
court  is  of  opinion  that  as  agaliut  Delavlgne, 
who  makes  no  claim  whatever,  and  Pucros, 
who  relies  solely  and  exclusively  upon  a  tax 
title  which  has  been  declared  to  be  abso- 
lutely null,  {dalntiff  is  oitltled  to  have  a  de- 
cree quieting  him  In  the  possession  of  all  tbe 
land  of  whi(^  be  iB  in  actual  possession. 
Plaintiff  took  this  land  a  swamp,  and  has 
converted  it  Into  a  cultivated  field;  and  it 
BO  happens  that  the  part  of  tbe  land  to  which 
his  title  Is  said  not  to  extend  Is  tbe  very  spot 
on  which  he  has  built  his  bonses  and  made 
most  of  his  Improvements. 

It  is  not  so  clear  ttiat  tbe  two  witnesses 
Delavlgne  and  Pille  are  not  mistaken  when 
they  say  that  tbe  description  contained  in 
plaintiff's  title  Is  founded  upon  the  map 
known  In  the  record  as  the  "Pilie  &  Murray 
Map,"  and  that  said  description  does  not  In- 
clude all  the  land  of  which  plaintiff  la  In  the 
actual  irassesslon.  The  description  In  plain- 
tiff's title  is  precisely  the  same  as  that  in 
his  author's  title,  and  the  latter  title  purports 
to  be  founded  upon  a  plan  made  by  D'Armas. 
and  makes  no  reference  to  this  Pllle  &  Mur- 
ray map.  Moreover,  said  title  calls  for  Ur- 
qubart  street  as  one  of  tbe  boundaries,  and 
the  Pille  &  Murray  map  does  not  ahow  any 
street  by  that  name. 

UpMi  further  consideration  of  the  case, 
therefore,  the  court  is  of  opinion  that  tbe 
judgment  appealed  from  sboold  be  affirmed. 

Judgment  affirmed. 

MOKROE,  4^  dissents. 
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KINNEY  et  al.  t.  J.  S.  REEVES  &  00.  «t  al. 
<Saprane  Oourt  <A  Alabama.    Feb.  9,  1905.) 

L  DxBOOTnr— PLUDina— SDFnciBnoT. 

A  bill  by  simple  contract  creditors  for  thB 
discovery  of  assets,  under  Code  1896,  §  819,  al' 
I^ns  uiat  respondenta  have  no  risible  meanfl 
subject  to  legal  process  of  soffident  value  to 
pay  complaiDants*  datms,  that  they  have  no 
property  BtaodiuK  in  their  names  whidi  can  be 
reached  or  subjected  to  I^al  procesi,  and  that 
they  have  property,  money,  or  effects,  or  an  In- 
terest therein,  which  are  and  should  be  sabject 
to  the  payment  of  complainants*  claims,  but 
the  kind  and  description  of  which  is  kept  con- 
cealed and  unknown  to  complainants,  whereby 
a  discover;  is  made  necessary,  is  sufficient 
against  demurrers  based  on  the  gronnd  that  it 
is  not  alleged  that  respondents  conceal  or  with- 
hold assets  liable  to  satisfaction  of  the  debts, 
and  that  it  appears  from  the  allegations  of  the 
bill  that  a  discover;  would  be  useless,  in  that 
any  assets  discovered  would  be  exempt. 
2.  SAicz— DnnTBSiB. 

A  demurrer  to  a  bill  for  disco verv  of  as- 
sets, based  on  the  ground  that  the  discovery 
would  be  useless  and  unavailing,  in  that  any 
assets  discovered  would  be  exempt,  is  defective 
as  a  spealiing  demurrer,  where  the  bill  docs  not 
diow  that  the  property  sought  to  be  dfscovsred 
would  be  exempt. 

8.  Equitt— Veehtoation  of  Bnx. 

Under  chancery  rule  IS  (Code  1896,  p. 
1206D.  providing  that  a  bill  may  be  sworn  to  by 
an  agent  or  attorney,  but  the  affidavit  must 
set  forth  a  sufficient  reason  why  it  is  not  veri- 
fied by  complainant  himself,  an  affidavit  stat- 
ing that  complainants  are  absent  from  the  state 
ta  sufficient  to  suppwt  a  verification  by  gmh- 
plainants^  attorney. 
4.  Same. 

Where  an  affidavit  to  a  bill  in  chancery 
made  by  an  attorney  deposes  positively  that 
the  statements  contained  In  the  bill  are  true, 
and  does  not  purport  to  be  based  on  information 
and  belief,  it  will  be  presumed.  In  the  absence 
of  anything  to  the  contrary,  that  the  attorney 
had  knowl^ge  of  the  facts  to  which  he  deposed. 

Appeal  from  Chancery  Court,  Cullman 
County;  W.  H.  Slmpaon,  Chancellor. 

Suit  by  J.  S.  Reeves  &  Co.  and  others 
against  P.  H.  Kinney  and  others.  From  a 
degree  overruling  a  demurrer  to  the  bill,  de- 
fendanta  appeal.  Affirmed. 

See  36  South.  22. 

The  bill  In  this  case  was  filed  by  the  ap- 
pelleea,  who  constituted  three  separate  and 
distinct  partnersblpa,  all  of  wh<nn  were  non- 
resfdents  of  the  atata  of  Alabama,  against 
tike  appellants.  The  purpose  of  the  bill  and 
the  avenuente  of  faeta  are  anfflclentiy  set 
forth  In  the  opinion.  The  bill  was  verifled 
by  the  afOdavlt  of  Robert  L.  Hipp,  who  was 
«ne  of  tlie  complainants'  counsel,  and  tfaia 
affidavit  was  aa  follows:  "Before  me,  A.  B. 
Hewlett,  register  in  chancery  within  and 
for  the  comOj  and  state  aforesaid,  person- 
ally appeued  Bobt  L.  Hipp,  who,  being 
by  me  didy  awocn  on  oath,  lays  that  he 
fi  one  of  the  solldtraa  of  the  comj^ain- 
ants  In  the  above-entitled  canae.  and  tbat 
all  of  tiie  complainants  are  absent  from 
tiie  state  of  Alabama,  and  Uie  statements 
contained  In  the  Ull  of  complaint  aa  filed 
by  the  complalnanta  in  said  cause  are 
tmfc    [Signed]  Bobt  L.  Hipp."    The  de- 


fendants demurred  to  the  bill  upon  the  fol- 
lowing grounds:  "First  Because  it  la  not 
alleged  tber^n  Uiat  the  said  defoidanta 
conceal  or  wltJihold  any  assets  or  property 
liable  to  the  Batlsfactlon  of  said  alleged  debts, 
and  which  can  be  legally  subjected  thereto. 
Second.  Because,  from  all  the  allegatlona 
In  said  bill,  said  discovery  would  be  useless 
and  unavailing  to  the  complainants,  in  tbla: 
that  the  property  or  assets.  If  any,  discov- 
ered, would  be  exempt  from  said  debts. 
Third.  Because  said  bill  is  not  verified  as 
required  by  law.  In  this:  that  it  is  verifled 
by  attorney,  and  no  sufficient  excuse  Is  shown 
therefor;  the  fiicts  that  complainants  are 
absent  from  the  state  not  being  sufficient 
Fourth.  Because  said  bill  is  not  properly 
verified,  in  this:  It  Is  verifled  by  attorney 
alone,  and  It  is  not  shown  therein  that  he 
had  any  knowledge  of  any  facta  to  which  Ito 
was  verifying." 

Geo.  H.  Parker,  fw  appellants.  Brown  ft 
Hipp,  for  appellees. 

DENSON,  J.  The  bill  was  filed  by  simple 
contract  creditors  tor  discovery  of  assets 
undw  section  819  of  tbe  Code  of  1896,  and 
to  subject  them  to  the  payment  of  com- 
plainants' debts  dtw  them  by  the  respond- 
ents. After  averring  that  the  teqiondents 
P.  H.  Kinney  and  P..  H.  Kinney  were  en- 
gaged In  a  general  merchandise  business  at 
Nauvoo,  Ala.,  under  the  firm  name  and  style 
of  P.  H.  Einney'&  Co.,  and  that  tbey  be- 
came indebted  to  complainants  in  the  various 
amounts  set  forth  in  the  bill,  which  amounts 
are  averred  to  be  past  due  and  unpaid,  tbe 
bill  avers  that  the  said  P.  H.  Khmey  and 
F.  H.  Elnney,  and  said  P.  B.  Kinney  &  Co., 
have  no  visible  means  subject  to  1^1  pro- 
cess of  value  sofflcient  to  pay  tbe  claims  of 
complainants;  that  the  said  P.  H.  Kinney 
and  F.  H.  money  bare  no  property  atanding 
in  their  own  name,  or  held  by  them  In  their 
names,  or  In  the  name  of  the  said  partner- 
ship of  which  they  are  members,  which  can 
be  reached  or  subjected  to  legal  process  for 
the  satisfaction  of  the  claims  of  tbe  com- 
plainants, but  tiiat  said  P.  H.  Kinney  and 
F.  H.  Kinney  and  P.  H.  Kinney  &  Co.  have 
property,  real  or  personal,  or  money,  or  ef- 
fects, or  choses  in  actions,  or  they  have  an 
laterest  In  real  or  personal  property,  or  mon- 
ey, or  effecto,  or  cboses  In  action  which  are 
and  ahould  be  subjected  to  the  payment  of 
complainants*  claims,  but  the  kind  and  de- 
scription of  the  property  and  how  the  same 
Is  beld,  It  is  averred,  la  kept  concealed  and 
hidden  out  and  Is  unknown  to  complainants. 
It  is  then  arerred  that  a  discovery  Is  neces- 
sary to  enable  complainants  to  reach  and 
subject  the  property  to  complainants'  claims. 

Tested  by  the  rules  of  pleading  laid  down 
in  the  cases  of  Sweetzw,  Pembroke  &  Co.  t. 
Buchanan,  94  Ala.  674,  10  South.  662,  and 
PoUak  T.  BUUng,  ISl  Ala.  619,  S2  South.  639, 
applicable  to  bllla  of  dhKmrar.  the  averments 
of  the  bill  are  sufficient  agaliwt  the  first  and 
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BecMid  gronnda  of  tbe  demtitrer.  Fnrtber- 
more^  u  to  the  second  ground  of  the  danor- 
rer,  the  tTermeots  of  the  hill  do  not  ihow 
that  the  propKty  Bought  to  he  discorered 
would  be  exempt  from  helng  applied  to  the 
satisfaction  of  oomplalnants'  debts,  and  this 
ground  of  demurrer  seeks  to  taitroduce  hy 
demurrer  matter  which  is  foreign  to  the  al- 
legations of  the  bill,  and  therefore  it  falls 
under  the  bead  of  what  is  commonly  char^ 
acteiised  as  a  "speaking  demurrer."  Brom- 
img  Bros.  t.  Heyer  Bros..  69  Ala.  22;  Bam- 
age  T.  Towles,  SS  Ala.  688,  5  South.  342. 

Bule  16  of  Chancery  Practice  (Code  1896, 
p.  1206),  proTides  that  a  Ull  may  be  sworn 
to  by  an  agent  or  attomey.  hut  the  affidavit 
must  set  forth  a  sufficient  reason  wlv  It  Is 
not  verified  by  the  complainant  hhnself.  We 
ttilnlE  the  fact  that  the  oomplalnants  were 
absent  from  the  state,  as  shown  In  the  affi- 
davit, a  sufficient  reason  why  the  verifica- 
tion vras  not  made  by  one  of  them.  Ouyton 
V.  Terrell,  182  Ala.  67»  31  South.  83.  The 
averments  of  the  hill  are  positive  and  are 
not  made  upon  information  and  belief.  The 
affidavit  positively  affirms  that  the  state- 
ments contained  In  the  bill  are  true. 

The  point  made  against  this  affidavit  by 
the  fourth  ground  of  the  demurrer  is  that 
the  affidavit  Is  made  by  an  attorney  and  it 
Is  not  shown  In  the  affidavit  that  the  affiant 
bad  any  knowledge  of  the  facts  which  he 
was  verifying.  We  must,  in  tiie  absence  of 
anything  to  the  contrary,  presume  the  ex* 
istence  of  such  knowledge,  when  the  aver- 
ments of  the  bUI  are  direct  and  positive,  and 
the  affiant  swears  positively,  and  not  iqion 
Information  and  belief.  In  the  cases  cited 
by  appellant,  namely,  Picks'  Adm'r  v.  Ez- 
sell,  27  Ala.  623;  Globe  Iron  Oo.  v.  Tbacher, 
87  Ala.  466,  6  South.  366,  and  Burgess  v. 
Martin,  111  Ala.  656,  20  South.  606.  the  affi- 
davits appear  to  have  been  made  upon  in- 
formation and  belief. 

There  is  no  error  In  the  record,  and  the  de- 
cree of  the  chancery  court  is  affirmed.  Tbe 
defendants  will  be  allowed  80  days  In  which 
to  answer  the  bill. 

Affirmed. 

McCLBLLA^f,  0.  J.,  and  HABAI^N  and 
DOWDELU  3J„  concur. 


CENTEAL  OF  GEORGIA  BT.  CO.  V. 
TURNER.* 
(Supreme  Court  of  Alabama.    Hay  18,  1905.) 

1.  Railboads  —  Stobaos  Ceabobs— Reason - 
ableness— evidehoe. 

Od  the  issue  of  cbat^es  which  maj  proper- 
ly be  made  by  a  railroad  for  storing  freight 
in  its  depot,  testimony  as  to  the  reasonaole 
charges  for  storing  property  of  the  kind  in 
qaestion  in  warehouses  in  the  town  where  the 
depot  la  located  is  competent,  even  conceding 
that  a  railroad  Is  entitled  to  charge  a  higher 
storage  rate  than  Is  eottcsnary  with  other  wai^ 
housemen. 


*BtiMarliig  dwlsi  Jum  1MB. 


Z  Afpkai<— Rbvow. 

Where  a  cause  is  tried  by  the  court  with- 
out the  intervention  of  a  jury,  Its  Judgment  is 
not  subject  to  review,  where  no  special  finding 
of  facts  is  requested  or  made. 

LBd.  Mote. — For  cases  In  polnL  see  v<d.  8, 
Gent.  Dig.  Aweal  and  Elrror,  |  8331.] 

Appeal  from  Circuit  Court,  'Tallapoosa 

Coun^;  N.  D.  Deuson,  Judge. 

Action  by  J.  F.  Tm-ner  against  the  Central 
of  Georgia  Railway  Company.  Tbe  cause 
was  tried  by  the  court  without  the  luterveu- 
tion  of  a  Jury.  From  a  Judgment  for  plaln- 
tUf,  defendant  appeals.  Affirmed. 

Oewge  P.  Harrison,  for  appellant  James 
W.  Strother,  for  appellee. 

SIMPSON,  J.  This  was  an  action  of  deti- 
nue, by  appellee  (plaintiff)  against  appellant 
(defendant),  for  the  recovery  of  100  busbels 
of  com,  wlilch  had  been  transported  by  de- 
fendant to  Dadeville,  Ala.,  and  which  de- 
fendant refused  to  deliver  unless  the  plain- 
tiff would  pay,  in  addition  to  the  freight  due 
thereon,  the  sum  of  $14.06,  claimed  to  be 
due  for  storage  or  demurrage  charges  tor  26 
days.  The  plaintiff  offered  to  pay  $5  for 
storage  charges.  It  appears  from  the  testi- 
mony In  the  bill  of  exceptions  tliat  the  corn 
was  taken  from  tbe  car,  immediately  upon 
arrival  at  Dadeville,  and  placed  In  the  de- 
pot  of  defendant,  so  that  whatever  compen- 
sation defendant  was  entitled  to  was  not 
demurrage,  but  warehouse  cbarges. 

The  first  and  second  assignments  of  error 
were  to  the  ruling  of  the  court  in  permitting 
the  question  to  the  witness  Rowe,  "What 
would  be  reasonable  storage  charges  for 
storing  1<X>  bushels  of  com  In  60  sacks  for 
26  days,  in  last  September  and  Octobor  here 
in  Dadeville?"  And  tbe  following  question 
to  the  witness  Newell,  to  wit:  "What  would 
be  a  reasonable  storage  cbaige  for  storing 
100  bushels  of  corn  In  sacks  in  tbe  ware- 
house in  Dadeville?'  The  defendant's  ex- 
cation  to  these  questions  Is  that  it  was  not 
proper  to  inquire  what  the  cbarges  should  lie 
In  a  warehouse,  but  they  should  have  been 
as  to  what  would  be  a  reasonable  charge  for 
storing  In  a  railroad  depot  It  is  claimed 
that,  aa  a  railroad  Is  not  in  the  warehouse 
business,  and  needs  its  depot  for  other  pur- 
poses, it  should  be  allowed  more  for  doing 
this  enforced  warehouse  business,  and,  un- 
less the  vrltness  could  testify  what  were  the 
customary  charges  for  storing  In  depots,  he 
should  not  be  allowed  to  testify  at  all.  It 
may  be  remarked  that  as  to  the  first  ques- 
tion, no  place  Is  mentioned,  and  the  ques- 
tion might  as  well  have  referred  to  a  depot 
as  to  a  warehouse;  but  on  the  second  ques- 
tion the  point  is  fairly  raised,  and,  even 
supposing  that  a  railroad  company  may  be 
entitled  to  a  larger  storage  then  an  ordinary 
warehouse  company,  It  does  not  follow  that 
the  testimony  was  Illegal.  It  is  often  the 
case  that  when  exact  testimony  cannot  be 
obtained  as  to  the  value  of  a  particular  serv- 
ice under  peculiar  circumstances,  evidence 
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maj  be  received  u  to  ttie  Talne  of  sucb  senr- 
ice  generally,  and  then  adduce  teattmony  aa 
to  the  peculiar  clrenmatapcea  or  condltUma, 
and  let  the  jory  or  tbe  court  determine  the 
proper  amount  In  die  particular  case.  That, 
when  ttie  question  waa  the  real  value  of  a 
■lave,  a  wltneai  waa  permitted  to  state  vfaat 
he  irould  have  brought  In  the  market;  the 
eonrt  saying  that,  U  thoe  were  particular 
drcumatances  which  gave  him  a  particular 
Talue  more  than  the  ordtnaty  market  vidue, 
It  waa  'in  the  power  of  a  party  to  protect 
himself  by  cross-examination."  Ward 
Reynolds,  82  Ala.  884.  So,  In  an  action  for 
damages  for  breach  of  warranty  of  title,  tes- 
timony was  allowed  as  to  the  value  of  trees 
out.  "because  this  would  largely  govern  the 
stent  of  diminution  In  value  of  tbe  land, 
although  the  value  of  the  trees  cut  would 
not  necessarily  be  the  same  as  the  diminished 
value  of  tbe  land.*'  Clark  v.  Zelgler,  79  Ala. 
346.  See,  also,  ESchols  v.  Railroad  Company, 
90  AJa.  S66,  7  South.  KS;  RaUroad  v.  Wood, 
72  Ala.  451:  Foster  v,  Bodgers,  27  Ala.  602; 
Udd  V.  Ladd  (Ala.)  26  South.  627.  There 
was  no  error  in  the  admission  of  this  evi- 
dence, even  if  it  be  admitted  that  a  rail- 
road company,  storing  goods  In  Its  depot 
after  tranqtortatlon.  Is  entitled  to  cbaive 
more  storage  than  la  customary  with  other 
war^ousemen.  On  this  point  the  autborltlea 
on  tbe  subject  of  detention  of  cars  have  no 
application,  as  that  Is  demurrage,  tiie  gist  of 
which  li^  not  the  storing  of  goods,  but  the 
detentiim  of  tiie  cars  and  depriving  the  rallr 
road  company  of  th^  use  of  them  In  Its  busi- 
ness. 

In  thla  caae  no  qtedal  finding  of  focta  by 
Qie  Judge  was  requested  or  made.  Conse* 
quentiy  tiie  Judgment  of  the  court  Is  not 
subject  to  review.  Bell  v.  State.  75  Ala.  26; 
Brock  T.  L.  A  N.  B.  B.  Co.,  114  Ala.  481,  21 
SontiL  904;  Cbandlw  v.  Qvssland,  126  Ala. 
176.  28  South.  420. 

Tbe  Judgment  of  tbe  court  Is  affirmed. 

McOLEXXAN,  C.  J.,  and  TTSON  and  AN- 
OEatSON,  JJ^  concur. 


ANDERSON  v.  WINER  et  al. 
(Snpreme  Court  of  Florida.  Jane  21,  1005.) 

1.  Appeixatb  PsAonoc  —  ObCBTUiOATiON  or 
Bills  of  ExcEpnons. 

Where  a  circait  Jodge  certifies  a  bill  of 
ezceptiona  in  aacli  manner  as  not  to  verify  the 
troth  of  what  such  bill  repreaents.  but  in  cer- 
tifying it  exprenly  leaves  ttie  truth  and  cor- 
rectnen  of  the  contents  of  sucb  bill  to  be  pass- 
ed upon  and  settled  by  the  appellate  court, 
soch  bll]  of  exceptions  will  be  treated  by  the 
appellate  court  as  being  no  bill  of  exceptions 
at  all,  and  will,  on  motion  of  tlie  adverse  party, 
be  stricken  from  the  record. 

[Ed.  Note. — ^Tor  eases  In  point,  see  vol.  21, 
Cent  IHg.  Exceptions,  Bill  ox,  I  94.] 

2.  Same— PowEBS  or  Appellats  Goubt— Cob- 

BECnON. 

It  is  the  exclusive  province  and  da^  of 
the  trial  Judges,  la  maUnt  up  hUls  of  exoep- 


timis  for  appellate  proceedings,  to  aothwritatlve- 
ly  settle  all  disputes  aa  to  tbe  happenings  in 
pais  to  be  contained  in  such  bill  in  a  cause 
tried  before  them,  and  to  see  to  it  that  the 
bills  of  exceptions  that  they  cutify  correctly 
and  truly  state  such  matters  in  pais  as  they 
really  occurred.  An  appellate  court  has  no 
power  or  authority  to  determine  or  settle  dls- 
pntes  w  contentions  as  to  the  correctoeas  of 
the  statements  of  the  evidence,  or  any  otiier 
matter  in  pals,  as  set  forth  in  a  bill  of  excep- 
tions, but  is  limited  and  confined  In  Ita  con- 
sideration of  any  qaestion  or  happening  in  pais 
to  the  atatament  w  aoeh  qnestlim  or  occurrenoe 
as  It  Is  set  forth  and  contained  in  a  bill  of 
exceptions  duly  and  properly  certified  and  alien- 
ed by  the  trial  judge;  and  when  so  certified 
and  signed  it  cannot  be  averred  agalnat,  alter- 
ed, or  amended  in  the  appellate  court. 

3.  Saitb— AmBUAncB. 

Where  the  bills  of  exceptim  are  stricken 
from  the  transcript,  and  there  is  no  other  qoea- 
tion  or  assignment  of  error  made,  raised,  or 
presented  upon  any  matter  that  can  be  con- 
sidered by  an  appellate  court  otlMrwise  than 
through  or  upon  a  properly  authenticated  bill 
of  exceptions,  tiie  JiMgment  appealed  from  will 
be  affirmed. 

(Syllabus  by  the  GourU 

In  Banc  Error  to  Circuit  Court,  Harlim 
County ;  William  S.  Bullock,  Judge. 

Action  between  H.  L.  Anderson,  as  receiv- 
er of  the  Silver  Springs  Railroad  Company, 
and  Andrew  A.  Wtnw  and  Sidney  R.  Wbaley. 
From  a  Judgment,  Andmnn  brings  error. 
Affirmed. 

H.  L.  Anderscm,  in  pra  per.  Allied  A  Da- 
vis, for  defendante  in  error. 


PER  CURIAM.  This  cause  came  on  to  be 
heard  before  the  court  en  banc  upon  motion 
of  tbe  defendants  In  error  to  strike  from  the 
transcript  of  record  what  purports  to  be  an 
ordinary  bill  of  exceptions  and  an  evidentiary 
bill  of  exceptions  and  the  notes  of  tbe  ste- 
nographer who  took  the  evidence  In  the  cause. 
Upon  examination  of  the  transcript  of  record 
tbe  court  finds  that  tbe  certificates  of  the  cir- 
cuit Judge  appended  to  the  ordinary  bill  of 
oxceptlons  and  to  the  evidentiary  bill  of  ex- 
ertions are  so  Informal,  Irr^^lar,  and  de- 
fective as  to  amonnt  to  no  authoritative  cer- 
tlflcatlon  thereof  at  all,  and  will  not  warrant 
this  court  In  treating  them  as  authenticated 
bills  of  exceptions,  and  that  tbe  8ten<^a- 
pher's  notes  of  what  purports  to  have  been 
the  testimony  In  tbe  cause  embodied  In  the 
transcript  Is  not  cerilfied  by  the  Judge  at  all, 
and  should  not,  therefore,  have  been  embod- 
ied In  the  transcript  It  Is  therefore  hereby 
ordered  that  the  motion  of  tbe  defendants  In 
error  to  strike  said  bills  of  exceptions  and 
Bald  stenographer's  notes  from  the  transcript 
of  the  record  be,  and  the  same  Is  hereby, 
granted;  and  upon  further  examination  It 
appearing  to  the  court  that  no  question  or  as- 
signment of  error  is  made,  raised,  or  present- 
ed upon  any  matter  that  can  be  considered  by 
an  appellate  court  otherwise  than  through  or 
upon  a  propwly  authenticated  bUl  of  excep- 
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tloDs,  It  IB  hereby  considered,  ordered,  and 
'adjudged  that  the  judgment  of  the  circuit 
court  in  safd  cause  be,  and  the  same  le  here- 
by, affirmed,  at  the  cost  of  the  plaintiff  in  er- 
ror. Florida  Cent  &  P.  B.  Go.  v.  St  Glair- 
Abrams,  35  Fla.  514, 17  South.  63d;  Waablng- 
ton  T.  State  (Fla.)  37  South.  673. 

We  think  It  proper  in  this  cause  to  again 
remind  the  Judges  of  the  trial  courts  that  it 
la  their  exclusive  province  and  duty  to  settle 
all  disputes  as  to  the  happenings  in  pais  In  a 
cause  tried  before  them,  and  to  autborlta- 
tlrely  certify  bills  of  exception  containli^ 
them  to  be  used  in  appellate  proceedings,  and 
to  see  to  it  that  the  bills  of  exceptions  that 
they  certify  correctly  and  truly  state  such 
matters  In  pals  as  they  really  occurred,  and 
that  the  appellate  court  has  no  power  or  au- 
thority to  detCTmlne  or  settle  disputes  or  con- 
tentions as  to  the  correctness  or  Incorrectness 
of  the  statements  of  the  evidence  or  any  other 
matter  in  pais  as  set  forth  in  a  bill  of  ex- 
ceptions, hut  is  limited  and  confined  In  its 
consideration  of  any  question  or  happening  in 
pais  to  the  statement  of  sacb,  question  or  oc- 
currence as  it  la  contained  in  a  bill  of  ex- 
ceptions duly  and  properly  certified  and  sign- 
ed by  the  trial  judge,  or  as  it  is  expressed 
In  the  case  of  Mercbanta*  Nat  Bank  of  Jadc- 
sonvllle  T.  Grunthal,  38  Fla.  93,  20  South. 
S09;  "Tbe  only  evidence  for  an  appellate 
court  as  to  matters  that  appear  of  record  is 
tbe  record  proper,  duly  certified  by  the  cleric 
of  tbe  court  who  Is  tbe  custodian  of  them ; 
and,  as  to  matters  not  of  record  or  in  pals, 
the  Judge's  certificate  to  a  bill  of  exc^tioiu 
containing  them  is  the  only  OTldenot:** 

▲11  the  Justices  concur. 


OBAHAU  T.  DUNNIL 
(Supreme  Oonrt  oi  Florida,  ZHtIsImi  B.  April 

7,  1903.) 

AiH^eal  from  Circuit  Court,  Fasoo  Oounty; 
Barnm  Phlllipe,  Judge. 

Bill  by  J.  J.  Dunne  against  John  A.  Qrahan. 
Decree  for  complainant,  and  defendant  appeals. 

H.  L  Anduaou,  for  appellant  L.  O.  Stax^ 
buck,  for  appeUesu 

FEB  OUBIAH.  Tb»  decree  Is  affirmed. 


GRAHAM  V.  NEFF  et  al. 
(Supreme  Court  of  Florida,  Division  B.  June 
a  1008.) 

Appeal  from  Circuit  Court  Alachua  County ; 
William  A.  Hocker,  Judge. 

Bill  by  James  M.  Graham,  as  administrator 
of  the  estate  of  George  Graham,  deceased, 
against  Edwin  A.  Neff,  as  administrator  of  the 
estate  of  George  H.  Neff,  dseeased,  and  Carlln 
&  Fnlton.  There  were  decrees  for  d^endants, 
and  complainant  appeals. 

Horatio  Davis  and  Evans  Halle,  for  utpel- 
lant   W.  W.  Hampton,  for  appellees. 

FEB  CURIAM.  The  deerees  are  affirmed. 


OBOTES  T.  TUFTS. 
(Supreme  OoorC  of  Florida.  DivlslMi  B.  April 

7,  1908.) 

Error  to  Circuit  Court  Maritm  Oounty ;  W. 
S.  Bullock,  Referee. 

Action  by  James  W.  Tufts  against  Henry  C 
Groves.  Judgment  tar  plalntUt  and  defendant 
brings  error. 

L.  N.  Green,  forplalntlff  in  error.  B.  Mc- 
Conatby  and  W.  W.  Hampton,  for  defendant 
In  error. 

PER  OUBIAM.    The  Judgment  is  affirmed. 
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(US  IaJ 

Mo.  isjsm. 

TOBIN  et  al.       UNITED  STATES  SAFE 
DEPOSIT  &  SAVINGS  BANK. 

(So^cme  Court  of  Louisiana,  June  5,  190S. 
On  Blearing,  Jane  00,  1805.) 

1.  Maketto  Woum— OiPAoiTr  to  Sub— Fab- 

TITJOH. 

A  married  woman,  thonslk  a  minor,  can, 
when  aided  and  assisted  hj  tier  huaband,  sae 
for  tbe  partition  of  property  in  which  ■he  is 
interested,  without  beinx  authorized  so  to  do 
bj  the  judge,  on  the  advice  of  a  family  meeting. 

{OA.  Note.— For  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Hnsband  and  Wife.  S  778;  vol.  27, 
Cent.  Dig.  Infants,  |  182.] 

2.  FAKTinoif— Fahilt  MnriNa. 

The  authority  of  the  judge,  nnder  article 
1341  of  Uie  GivU  Code,  to  convoke  a  family 
Bwetlng  to  fix  the  terms  of  credit  and  security 
oa  whldi  tha  interest  of  minors  (defendants  in 
a  particular  suit)  In  property  partitioned  Is  to 
bs  sold,  is  not  conditioned  up(m  such  convoca- 
tioD  baring  been  made  at  the  special  instance 
and  request  of  the  tutors  and  curators  of  those 
aunoriL  The  court  may  order  it  ex  officio. 
8.  Sau— Paitibs— Pbesuhftion  ot  Death. 

Tlie  fact  that  a  presnmptlTe  heir  of  tbe 
parties,  whose  successions  were  being  partition- 
ed, was  not  made  a  party  defendant  in  the 

Srtitiim  proceedings,  will  not  necessarily  ren- 
r  them  and  a  sale  made  thereunder  nnll. 
"Hien  was  reason  to  believe  that  be  was  dead 
at  tbe  opening  of  the  successions.  Absence 
alone  may  not  raise  tbe  preanmption  of  death, 
but  abamce  in  combination  with  surrounding 
circamstsDces  may  create  and  juBtity  such  a 
ivemimption;  the  law  being  satisfied  In  sudi 
cases  with  leas  tlian  certainty.  The  decision 
in  Martinez  v.  WaU,  31  South.  1023.  107  La. 
737,  is  reaffirmed. 

On  Application  for  Bebearing. 
4.  PABTiTion— Salb—Iittebist  on  Pbiob. 

Property  was  adjudicated  to  the  defend- 
ant. A  petition  was  filed  to  compel  defendant 
to  accept  title. 

It  promised  to  pay  the  price,  and  was  in  de- 
fault for  nonpayment  of  the  price  due  and 
exigible  from  the  date  of  the  judgment  in  the 
district  conr^  and  therefore  owes  interest  from 
thmt  date,  and  not  prior  to  said  date. 

(Sjrllabns  by  tbe  Court) 

Appeal  from  Civil  District  Court,  Pariah 
of  Orieani;  Walter  Byws  SommervUle, 
Jodge. 

Action  by  Mrs.  Fannie  M.  Tobln  and  oth- 
ers against  the  United  States  Safe  Deposit 
ft  Savings  Banlc,  as  trustee.  From  a  Judg- 
ment for  plaintitTs,  defendant  appeals. 
Amraded  and  affirmed. 

Charles  Tlieodore  Sonla^  Gustave  Lemle, 
and  Cbarlea  Ferdinand  Claiborne  for  appel- 
lant. Harry  Hlnckl^  Hall,  for  appellees. 
Bernard  Bmen.  in  pro.  per.  H.  Garland  Dn- 
prft.  for  Peter  F.  Pesend;  Bnrt  Webb  Henry, 
for  John  O.O'Kelly;  Scott  Beer,  for  A.  B.  Orr; 
Franlc  Edward  Bainold,  for  E.  A.  Rainold; 
Dart  St  Keman,  for  J.  A.  Gauche;  and  Pier- 
won,  WaltoD  A  Plersoi^  for  Sugdne  B,  mi* 
Uamo — amid  curln. 

Statement  of  the  Caaa. 

tflOBOLUS,  J.   Flalntlfls  sw  to  compel 
the  apeciflc  performance  hj  the  d^endant  of 
88  80.— 8 


its  obllgatlonB  as  the  adjndlcatee  at  an  anc- 
tion  sale  made  In  a  partition  salt. 

The  district  conrt  rendered  judgment  In 
faror  of  tbe  plaintUIs,  and  defendant  n>- 
pealed.  The  plaintiffs  prayed  In  the  Sn- 
preme  Court  that  the  judgment  be  amended 
by  granting.  In  conformity  with  the  prayer 
of  the  petition,  6  per  cent  interest  upon  tbe 
cash  part  of  pvlce,  to  wit,  fl6,8S3.33V6  from 
date  of  adjudication  (March  17,  1904)  until 
paid. 

Appellant  has  submitted  bis  side  of  the 
case  on  brief,  and  from  it  we  copy  tbe  follow- 
ing statement  as  to  the  issues  upon  which 
it  relies  for  a  reversal: 

"On  JannatT  6,  1908.  In  the  salt  oitltled 
'Mrs.  Fannie  T.  McCan  Tobin  et  al.  v.  M.  T. 
Stempel,  Guardian  '  No.  69,787,  Civil  District 
Court  0ivision  D),  the  plaintiff  In  that  suit, 
who  Is  the  same  plaintiff  in  tids  suit  alluded 
substantially  that  her  father,  Charles  P.  Mc- 
Can. married  Mary  Tobin;  that  he  died,  and 
his  sole  heirs  are  his  foor  sarrfrlnf  ehUdnn  of 
said  marriage,  vis.: 

"(1)  Kate  Elisabeth  McCan.  bom  February 
25,  1882,  DOW  the  wife  of  Courtland  Yoons; 

'^(2)  The  petitioner.  Fannie  Tobin  McGan, 
wife  of  Lefward  M.  Tobin,  bom  April  14  1888: 

"(3)  David  a  BIcCan.  bom  July  9, 1684;  and 

1^  Charles  P.  McCan. 

**That  their  mother,  Mary  Tobin,  widow  of 
Charles  P.  McCan,  married  Edward  Stempel, 
and  removed  to  New  Tork,  where  she  was  ap- 
pointed guardian  of  her  four  minor  cbildroi. 

"That  petitioner's  grandfather.  David  C  Mc- 
Can, and  his  wife.  Hester  0.  McCan,  died, 
leaving  as  sole  and  only  heirs  the  four  children 
of  their  predeceased  son,  Charles  P.  McOan, 
above  named,  and  consld^ble  real  estate. 

"That  petitioner  is  unwilling  to  remain  In 
hidlvisfon  of  said  property,  and  in  view  ot  the 
partition  she  prays  for  an  inventory. 

"Tliere  was  an  order  rendered  for  an  in- 
Toitory,  which  ts  craied. 

"Mrs.  Fannie  Tobin  McCan  then  filed  a  peti- 
tion praying  for  a  partition.  She  averred  that 
the  property  could  not  be  divided  In  kind  and 
must  be  sold.  Sbe  prayed  for  a  family  meet- 
ing for  the  foUowiDK  purposes,  viz.: 

"(1)  To  authorise  ber  to  institute  and  proae- 
CQte  the  partition  proceedings;  and 

"(2)  To  determine  on  a  partition  In  kind  or 
by  sale,  and  to  fix  tbe  terms  of  sale. 

"The  family  meeting  was  held,  and  recom- 
mended that  the  petitioner  he  authorized  to  'in- 
stitute the  partition  proceedings  and  conclude 
the  same  to  final  determination,'  advised  a  sale 
of  some  properties,  and  fixed  the  terms  and 
conditions  of  sale. 

"There  was  judgment  rendered  in  accordance 
with  said  family  meeting,  authorising  the  plain- 
tiff to  institute  Uie  partition  proceedings  and 
decreeituE  a  sale^ 

"Tbe  sals  was  made,  and  certain  propwl^ 
was  adjudicated  to  the  defendant  The  adjudi- 
catee  refused  to  ctHopIy,  when  this  suit  was 
brought  against  it. 

"There  was  judgment  In  favor  of  plaintiff, 
and  defendant  appealed. 

"Defendant  avers  that  It  cannot  take  the 
title  for  the  following  reasons,  to  wit : 

" '(])  That  no  family  meeting  aothorised  the 
said  Fannie  M.  Tobin  to  sell  said  property.' 

"Our  contention  is  that  the  plaintiff  could 
neither  sue  for  a  partition  nor  sell  tbe  prop- 
erty without  a  family  meeting ;  that  the  family 
meeting  which  attempted  to  authorize  tbe  plain- 
tiff to  do  all  these  things  was  without  an  under- 
tutor  to  tbe  plaintiff,  and  therefore  ill^;al  as 
to  her. 

"The  dvtl  Code  (article  1818)  piorldes: 
*"Minors  who  are  emancipated  to  enable 
tbUD  to  administer  their  estate  casi  with  the 
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flame  aatborisation  [aathorised  the  Jndfe  on 
the  advice  of  the  family  meeting]  and  with 
the  assistance  of  Uulr  enraton  ad  lltes,  aue  for 
the  partition  of  prapetty  in  wUdi  they  are  in- 
terested.' 

"CiT.  Code,  art  276:  'The  under  tntor  can- 
not be  a  member  of  family  meetlnas,  but  he 
most  be  present  for  the  purpose  oi  advising, 
eta' 

"The  absence  of  en  undertutor  from  a  family 
meetinc  renders  its  deliberations  null.  Staf- 
ford V.  VillaiQ,  10  La.  328. 

"Plaintiff's  petition  for  a  family  meeting 
avers: 

•"Now  your  petitioners  aver  that  special  tu- 
ton  ad  hoc  ana  curators  ad  hoc  should  be  ap- 
];>ointed  to  represent  each  of  her  co-beira  who 
are  absent  from  the  state,  and  that  an  under- 
tutor ad  hoc  should  be  avoointed,'  etc. 

"The  prayer  is  'that  Cuarles  J.  McMurdo, 
Jr.,  be  appointed  undertutor  ad  hoc  herein.* 

"The  order  is :  'Let  C.  J.  McMurdo,  Jr..  be 
appointed  undertutor  ad  hoc  to  the  mlDors  here- 
in named.' 

"In  the  family  meeting  the  notary  recites: 
'And  also  came  and  appeared  Charles  G.  Mc- 
Murdo, Jr.,  the  undertutor  ad  hoc  of  the  mi- 
nors. David  Oluunbers  McCan  and  Gluurles  Pat- 
terson McCan,  appointed  and  sworn  as  soclt  by 
the  court* 

"As  there  was  no  undertutor  appointed  to 
said  minor,  Fannie  Tobiu  McCan,  wife  of  Leon- 
ard M.  Tobln,  plaintiff  herein,  and  as  none  ap- 
peared in  her  behalf  before  said  family  meet- 
ing, ft  follows  that  said  family  meeting  was 
absolutely  null  and  void  as  regards  her  right 
to  sue  or  sell. 

"  '(2)  That  neither  ttie  totriz  of  the  minors, 
David  CaMualwi  HcCan  and  Ohorlee  Patterson 
McGan,  nor  the  agent  of  the  tutrix  of  said 
minors,  ever  called  any  family  meeting  in  be- 
half of  said  minora,  nor  asked  the  homologation 
of  any  family  meeting  held,  by  reason  of  which 
the  family  meeting  held  in  behalf  of  said  mi- 
nors and  the  judgmmt  homologating  the  same 
are  null  and  void.' 

"When  minors  are  defendants  in  a  partition 
suiL  it  is  necessary  that  a  family  meeting  be 
held  to  fix  the  terms  and  conditions  of  sale. 
Oiv.  Code,  art.  1341  (1263). 

"This  family  meeting  mast  be  called  by  the 
tutor,  or  the  tutor  must  join  in  the  prayer  for 
the  homologation  of  its  deliberations. 

"There  can  be  no  valid  family  meeting  with- 
out the  suggestion  or  approval  of  the  tutor. 

"  '(3)  That  neither  Charles  P.  McCan  nor  bis 
children  were  the  sole  heirs  of  David  C  UcCan 
and  his  wife,  Heater  C.  McCan;  that  they 
bad  another  son,  named  John  McOan.  whose 
death  has  never  been  proved.' 

"This  is  estabiisbed  by  the  affidavit  of  David 
0.  McCan. 

"John  McCan  was  21  in  1867.  He  is  there- 
fore now  only  59  years  of  age  The  Civil  Code 
(article  70)  provides  that  it  is  only  after  100 
yean  after  the  birth  of  the  absentee  that  the 
heira  can  cauae  thenuwlves  to  be  put  in  possea- 
slon  of  his  estate.  Until  the  lapse  of  that  time 
the  heirs  cannot  sell  his  property.  Civ.  Code, 
art  69  (70). 

"(4)  That  there  is  a  mortgage  on  said  prop- 
erty, reealting  from  a  judRment  rendered  by 
the  United  States  Circuit  Court  against  Mrs. 
M.  O.  T.  Stempel,  as  guardian  of  her  minor 
children,  Kate  Elizabeth  McCan,  Fannie  Tobin 
McCan,  David  0.  McCan,  and  Charles  P.  Mo: 
Can,  for  the  sum  of  $25,000. 

"Defendants  pray  that  the  judgment  of  the 
lower  court  be  reversed,  and  that  there  be  judg- 
ment In  thdr  favor  rejecting  plaintiff's  demand?' 

Opinion. 

The  aatborlt7  of  the  plaintiff  in  the  prem- 
ises was  not  made  by  law  to  rest  as  defend- 
ant believes  it  was,  upon  the  action  of  tbe 


fsmllj  meetlns  wblcb  was  convened  by  the 
judge.  Though  abe  waa  a  minor,  she  was 
emancipated  by  marriage  and  inatltnted  the 
suit,  aided  and  asaisted  by  her  husband,  be- 
ing also  authorized  by  the  court  The  sale 
at  which  defendant  became  adjudlcatee  was 
made  In  a  partition  proceeding  over  which 
the  court  had  jurisdiction,  and  under  its  de- 
cree the  defendant  has  nothing  to  fear 
from  the  plaintiff  in  the  future.  Mdinarl  t. 
Fernandez,  2  La.  Ann.  653;  Bldiardaon  v. 
Richardson,  88  La.  Ann.  642. 

2.  It  Is  true  that  neither  Mrs.  M.  O.  T. 
Stempel,  the  mother  and  the  guardian  of  the 
two  minors,  David  C.  McCan  and  Charlea  P. 
McCan,  nor  the  agent  in  Louisiana  of  said 
guardian,  called  auy  family  meeting  in  be- 
half of  the  minora,  nor  asked  for  the  homolo- 
gation of  any  family  meeting  held  on  behalf 
of  said  minors;  but,  as  appears  from  the 
minutes  of  the  court,  a  judgment  by  default 
was  taken  against  the  said  guardian  (who 
had  removed  to  and  was  residing  In  New 
York)  on  the  Cth  of  June,  1903.  It  was  prop- 
er for  the  guardian  or  her  ag^t,  on  being 
made  a  party  to  the  proceeding,  to  have  ask- 
ed for  the  convening  of  a  family  meeting  to 
fix  the  terms  of  sale  so  far  as  the  minors 
were  concerned.  On  his  failure  so  to  do 
the  court  was  authorized,  of  Its  motion  or 
upon  the  application  of  any  of  the  parties  In 
interest,  to  have  a  family  meeting  convoked 
for  such  a  purpose.  The  other  parties  to  the 
litigation  were  entitled  to  have  the  sale 
made,  and  could  not  be  forced  to  depend  up- 
on the  guardian's  taking  action  in  the  mat- 
ter or  not  as  she  might  think  propo*.  The 
plaintiff  in  her  petition  for  the  partition 
prayed  that  a  family  meeting  be  convoked 
for  the  purpose.  Joseph  Brewer,  the  spe- 
dat  tutor  ad  hoc  for  the  minor  David  C.  Mc- 
Can, In  his  answer  in  the  cas^  prayed,  in  the 
event  a  sale  of  the  property  should  be  or- 
dered, that  it  be  sold,  so  far  as  that  minor's 
interest  was  concerned,  on  such  terms  as 
might  be  recommended  by  the  family  meet- 
ing which  might  be  convened  on  behalf  of  the 
minor,  praying  for  all  orders  needful  In  the 
premises. 

Bruen,  the  curator  ad  hoc  and  tutor  ad  hoc 
of  the  minor  Charles  Patterson  McCan,  at- 
tended the  family  meeting  which  fixed  the 
terms  of  sale  on  behalf  of  both  minors,  as 
did  also  Joseph  Brewer,  and  made  no  oppo- 
sition thereto,  while  Charles  McMurdo,  Jr., 
tbe  undertutor  ad  hoe  of  the  two  minors,  con- 
curred In  and  gave  his  approval  to  the  rec- 
ommendations of  the  family  meeting,  fixing 
the  terms  of  sale  as  to  both  minors. 

The  proems  verbal  of  proceedings  of  the 
meeting  were  submitted  by  the  plaintiff  to 
the  district  judge,  vrlth  a  prayer  that  they 
be  homologated,  and  they  were  so  homolo- 
gated. Brewer,  the  special  tutor  ad  hoc  of 
the  minor  David  Chambers  McCan,  was  re- 
placed by  L.  L.  Labatt,  and  the  latter  and 
also  Bernard  Biiien  both  join  In  the  piesent 
proceeding  seeking  to  compel  the  defendant 
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to  comply  with  Its  bid,  u  does  also  Gotirt- 
land  H.  Toong,  the  presait  agent  and  attor- 
ney iB  fact  of  Ura.  M.  O.  T.  Stempel.  gnard- 
Ian. 

In  Bruhn  v.  Bnlldlng  Assodatloii,  42  La. 
Ann.  483.  7  Soutb.  656,  the  plaintiff  In  the 
partition  suit  prayed  for  the  calling  of  a 
f&mily  meeting  on  behalf  of  his  minor  co- 
belrs  to  fix  the  terms  of  sale,  and  the  same 
was  called  on  his  prayer.  Tba  family  meet- 
ing fixed  the  terms,  and  the  nndertotiff  con- 
carred  In  the  recommendatlonB. 

On  joint  petition  of  the  plaintiff  and  the 
tutrix,  the  proceedings  were  approved  and 
tioDiol<^ted,  and  the  sale  took  place.  On 
the  refusal  of  the  purchaser  to  accept  title, 
be  was  compelled  to  do  so  in  an  action  for 
specific  performance;  the  court  declaring 
that,  as  in  Dnruty's  Case,  42  La.  Ann.  862,  7 
South.  555,  the  purchaser  who  paid  the  price 
under  such  a  sale  was  not  conc^ned  in  for- 
tber  proceedings  In  partltlixi  of  the  price  be- 
tween those  interested  therein,  and  that  It 
tbought  the  title  good. 

Article  1341  of  the  Civil  Code,  referring  to 
the  family  meeting  to  be  held  to  fix  on  behalf 
of  minors  the  terms  of  sale,  says  that  at  the 
instance  of  the  tutors  and  curators  of  such 
minors  the  Judge  may  call  a  family  meeting ; 
bat  we  do  not  understand  that  by  the  use  of 
these  words  it  was  the  intention  of  the  law- 
maker to  make  the  calling  of  the  meeting  by 
the  judge  d^ndent  upon  the  fact  that 
the  petition  for  that  purpose  should  be  made 
to  the  name  of  the  tutors  or  curators  of  the 
minora.  Those  words  were  simply  used  as 
being  the  parties  most  likely  to  aak  for  the 
family  meeting.  The  fact  that  the  judge 
"may,"  at  the  instance  of  the  tutors  and  cu- 
rators, call  the  meeting,  was  not  intended  as 
excluding  authority  in  the  judge  to  do  so  at 
tbe  instance  of  other  parties  in  interest  or  of 
hlB  own  motion.  No  objection  Is  raised  In 
this  instance  as  to  tbe  formation  of  the  meet- 
ing, nor  Is  any  reason  given  why  the  particn- 
lar  meeting  which  was  called  would  not  and 
did  not  do  its  duty. 

S.  D^endaut  contends  that  there  is  dan- 
ger of  eviction  from  the  possible  reappear- 
ance of  John  McCan,  a  son  of  David  C.  Mc- 
Can  and  Hester  C.  McCan,  who  disappeared 
in  1867;  he  being  then  21  years  of  age. 
Cotmsel  say: 

"He  is  therefore  only  S&  years  of  age.  Civ. 
Code,  art  70  (69),  provides  that  It  is  only  after 
100  years  after  Uie  birth  of  an  absentee  that 
the  heirs  can  caase  themselves  to  be  put  in 
possession  of  his  estate.  Until  tbe  lapse  of  that 
time  the  heirs  cannot  sell  his  property." 

It  an>ears  fn»n  the  testimony  that  In  the 
summer  of  1867  David  McCan  engE^ed  pas- 
sage for  bla  son  John  in  a  Norwegian  vessel 
bound  for  LIvnpool  and  from  Liverpool  to 
,  Norway ;  that  his  son  was  placed  in  the 
charge  of  the  captain  of  said  vessel  and  bis 
family,  who  accompanied  blm  on  the  voyage ; 
that  tbe  said  vessel  Was  loaded  In  Livorpool 
tnd  proceeded  oa  ha  Jonmc?  to  Norway, 


and  while  In  the  North  Sea  was  ov^takeu  by 
a  storm  of  unusual  violence,  and  was  after- 
wards found  bottom  up  and  without  a  vestige 
of  life  upon  her ;  that  the  said  David  C.  Mc- 
Can, after  long-c<mtlnaed  and  dUigrait  search 
and  inquiry,  was  unable  to  ascertain  that 
any  one  had  survived  said  catastrophe,  and 
that  no  news  thereafter  was  ever  received  of 
said  John  McCan,  nor  of  the  captain,  nor  of 
his  family,  nor  any  of  the  crew  of  the  said 
vessel;  that  said  John  McCan  was  fond  of 
bis  mother,  who  was  devoted  to  him;  and 
that  there  was  no  reason  why,  had  he  sur- 
vived said  shipwreck,  he  should  not  have  re- 
turned to  his  home  and  to  his  par^ts. 

Counsel  of  appellees  urges  that,  while  ab- 
sence alone  of  a  person  does  not  raise  a  pre- 
sumption of  his  death,  such  absence  in  com- 
bination with  snrrounding  circumstances, 
such  as  failure  by  bis  family  and  friends  to 
learn  of  his  whereabouts,  etc.,  create  a  very 
strong  presumption  of  death;  the  law  being 
satisfied  with  less  than  certainty.  Soisen- 
derfer  v.  Pacific  Mut  Life  Ins.  Co.  (C.  C) 
19  Fed.  68;  Northwestern  Mut  Life  Ins.  Go. 
V.  Stevens,  71  Fed.  258,  18  C.  C.  A.  107. 

The  court  Is  referred  on  this  subject  to 
Succession  of  Vogel,  16  La.  Ann.  180,  79  Am. 
Dec.  571,  Boyd  v.  New  England  Ins.  Co.,  84 
La.  Ann.  848,  Snccesslon  of  Jones,  12  La. 
Ann.  397,  Jamison  v.  Smith,  80  La.  Ann.  600, 
Sterrett  v.  Samuel,  108  La.  347,  82  South. 
428,  and  Martines  T.  Wall,  107  La.  737,  81 
South.  1023. 

We  are  of  the  opinion  that  the  defender  t 
tiad  nothing  to  apprehend  from  the  reappear- 
ance of  John  McCan ;  for,  should  he  reap- 
pear (as  said  in  the  Martinez  Case),  while  be 
would  be  entitled  to  urge  a  claim  against  his 
co-heirs,  he  "would  do  so  without  prejudice 
to  the  rights  of  third  parties." 

4.  "There  is  a  mortgage  resting  on  the 
property  In  favor  of  the  United  States  for 
$25,000,  resulting  from  the  judgment  in  the 
matter  of  United  States  v.  Smythe." 

On  this  last  point,  appellee's  counsel  say 
that  the  court  will  find  evidence  la  the  rec- 
ord of  the  payment  of  the  Judgment  referred 
to,  to  tbe  extent  of  (23,318,  and  a  release  by 
private  act  (No.  BOO  of  IOCS)  of  Congress,  for 
any  amount  ^bove  that  sum.  We  find  that 
an  admlsslMi  was  made  below  of  the  pay- 
ment of  the  sum  mentioned,  and  we  find  at- 
tached to  the  record  a  copy  of  tbe  act  refer- 
red to.  We  do  not  understand  tiiat  these 
facts  are  now  disputed. 

Counsel  further  quote  from  decisions  of 
this  court  to  tbe  effect  that: 

"In  ease  a  jndldal  sale  of  real  estate  Is  made 

to  effect  a  partition  by  licitation  between  co- 
heirs, some  of  whom  are  minors,  the  title  free 
from  incumbrance  will  pass  to  a  purchaser  up- 
on his  paying  the  whole  of  the  purchase  price 
into  the  registry  of  the  court,  until  tbe  snare 
of  the  proceeds  c(miing  to  the  minors  shall  have 
been  legally  rdnvested,"  etc. 

We  are  (tf  the  opinion  that  the  title  tender* 
ed  by  the  plaintiff  to  the  defendant  Is  a  good 
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one.  and  that  defendant  shoiild  c<nnply  with 
Its  oblisatlong  aa  adjndicatee.  We  are  of  the 
opinion  that  the  amendment  of  the  judgment 
prayed  for  by  appellees,  to  the  effect  that  de- 
fendant should  be  charged  with  Interest  on 
the  cash  portion  of  the  price  from  the  date 
of  adjudication  until  payment,  should  be 
granted,  but  that  legal  Interest,  and  not  In- 
terest at  6  per  cent,  should  be  recovered. 
Daruty  r.  Mnsacchla,  42  La.  Ann.  862,  7 
South.  5S5. 

In  the  situation  In  which  we  find  the  soc- 
cesBlon,  we  think  It  advisable  that  the 
purchase  price  should  be  deposited  In  the 
registry  of  the  court,  to  be  withdrawn  under 
legal  proceedings  hereafter  to  be  taken  u> 
cording  to  law. 

For  the  reasons  assigned  herein,  it  la  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be,  and  the  same  Is, 
amended  by  charging  the  defendant  with,  and 
^titling  the  sellers  of  the  property  to  re- 
cover, 1^1  lnt«%Bt  on  the  cash  portion  of 
the  purchase  price  from  the  date  of  the  ad- 
judication untli  paid,  and  requiring  that  the 
price  of  the  property  be  deposited  In  the 
registry  of  the  court,  to  be  withdrawn  there- 
from, under  l^al  proceedings  hereafter  to 
be  tak^  according  to  law.  and,  as  so  amend- 
.  «d,  the  Judgment  ai^aled  ttom  Is  afSrmad; 
costs  of  appeal  to  be  paid  by  appellant 

On  Application  tor  Rehearing. 

6  BEAUX,  C.  J.  The  defendant  acquiesces 
in  the  judgment  rendered,  except  as  relates  to 
the  taxes  of  1904  and  Interest  on  the  price 
from  the  date  of  adjudication  until  paid. 

Those  who,  like  the  defendant,  were  pur- 
chasers at  the  Judicial  sale  attacked  by  the 
defendant,  appear  through  amid  curls,  on 
the  appllcatloa  for  a  rehearing,  to  uiKe  that 
the  court  has  been  led  Into  error. 

We  take  up  the  grounds  sabniltted  de- 
.  fendant  for  a  rehearing; 

(1)  Objection  to  paying  taxes  of  1904 

(2)  Interest  on  the  price  of  adjudiratlon 
from  the  date  of  the  adjudication. 

Plaintiffs,  Mrs.  Tobln  et  al,  alleged  that 
the  purchaser,  the  defendant  assumed  to 
pay  the  taxes  of  1904. 

The  defendant  In  Its  answer  admitted  that 
at  the  sale  of  the  property  it  became  adjn- 
dicatee on  the  terms  and  conditions  mention- 
ed In  the  petition. 

It  Is  bound  by  its  own  agreement  as  set 
forth  in  the  petition  and  accepted  by  it  as 
correct  to  pay  the  taxes. 

It  presented  no  issue  upon  the  subject  No 
objection  Is  Interposed  in  the  pleadings  aa 
the  ground  mentioned. 

In  view  of  the  foregoing,  .we  must  decline 
to  further  ettertaln  that  ground  of  com- 
plaint 


Defendant  further  urges  that  It  should  not 
be  condemned  to  pay  any  interest  at  all  on 
the  price. 

In  our  decree  heretofore  handed  down  we 
condemned  the  defoidant  to  pay  Interest  on 
the  cash  portion  of  the  purchase  price  from 
the  date  of  the  adjudication.  This  we  will 
change,  and  partly  grant  defendant's  demand. 
Under  the  circumstances  the  defendant  was 
In  default  after  Judgmmt  And  could  be  le- 
gally condemned  to  pay  lutereat  from  the  day 
of  Judgment 

This  questl<m  was  expressly  decided  In 
Dumty  V.  Husacchla,  42  La.  Ann.  861,  7 
South.  055,  In  whldh,  upon  a  similar  Issue,  the 
court  held  that  the  defendant  was  not  in 
default  for  the  nonpayment  of  the  cash  por- 
tion of  the  price  until  the  date  of  the  Judg- 
ment and  tbsaeeXon  owes  intonst  fnnn  that 
date  only. 

Thore  was  ground  to  defend  the  snlt  in  the 
district  court  One  of  the  heirs  departed  this 
life  years  ago,  at  some  distance  from  his 
home,  on  a  voyage  at  sea,  it  was  stated. 
None  of  the  family  or  acquaintances  from 
here  were  with  him  at  the  time  of  his  death. 
There  was  no  record  of  the  facte  relating  to 
his  death.  The  purchasers  depended  on  this 
as  one  of  the  grounds,  and  desired  a  record 
to  be  made  thweof  ^d  a  Judgment  thereon. 

Tills  was  reasonable  enough,  and  it  brings 
the  case  within  the  rule  laid  down  tn  the 
Duruty  decision;  L  e.,  in  that  defendant 
had  a  reasonable  defense  to  urge  to  the  date 
of  Judgment 

This  brings  the  case  strictly  within  the 
Dumty  Case,  In  which  it  was  decided  that 
Interest  was  to  run  from  di^  of  ju^ment 
That  case  la  absolately  a  precedwit  upon 
this  point 

In  accordance  with  this  decision  the  date 
of  Interest  on  the  cash  portion  of  the  purchase 
price  will  be  changed. 

The  brief  of  the  amicl  cur  lee  received  con- 
sideration, although  It  came  to  us  late.  The 
groimds  urged  herein  have  not  influenced  us 
to  change  our  views. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  that  portion  of  our  decree  which 
reads,  "and  entitling  the  sellers  of  the  prop- 
erty to  recover  1^1  Interest  on  the  cash  por- 
tion of  the  purchase  price  from  the  date  of 
the  adjudication,"  be  changed  to  legal  Inter- 
est on  the  cash  portion  of  the  purchase  price 
from  the  date  of  the  Judgment,  viz.,  on  the 
6th  day  of  February,  1905,  until  paid. 

In  other  respects  our  decree  remains  un- 
changed. The  case  has  been  thoroughly  ar- 
gued. It  would  serve  no  good  purpose  to 
grant  a  rehearing  to  make  this  amendment 
It  is  amended  as  before  stated,  and  the  costs 
of  appeal  to  be  paid  by  appellee. 

Application  for  rehearing  refused. 
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La.) 
Ma  ISjm. 
BnooeMlon  of  IiBVT.* 
(Sv^ame  Court  of  LoalaioDa,  May  8;  1900. 

Diaaentiiig  Opinion,  Jnne  28,  1905.) 
1.  Taxation  —  iHHXBTTAnoE  Tax— Oonsnru- 

nONAUTY. 

The  Constitation  directed  the  Legielatnre 
to  levy  aolelr  for  the  support  of  the  public 
schools  a  tax  upon  all  Innerltances,  legadea. 
and  donations, 
2l  Sahs. 

The  articles  of  the  Ckmatitntion  contaln- 
Ing  the  delegated  powers  were  made  executory 
br  the  lawmaking  power  at  tin  session  of  the 
General  Assembly  of  1904. 
S.  Bamk, 

The  tax  to  be  collected  "on  all  sneceasions 
not  finally  closed  and  administered  upon  and 
upon  all  saccessioDs  hereafter  opened." 
4.  Saju— TrcLB  or  Act. 

The  title  of  the  act  expresses  the  object 
of  the  act,  and  falls  within  the  reqalrement  of 
article  SI  of  die  Constitution. 
Bh  Said— OonsnxuiioiiAii  Law. 

lUa  doctrlm  of  the  dTillani  Is  not  tIo- 
iated,  for  the  reason  that  the  state  may  impose 
an  inheritance  tax  on  successions  despite  the 
fact  that  by  a  fiction  of  the  law  the  title  to 
property  passes  from  the  de  cojus  to  his  lega- 
tees and  heirs  at  the  moment  of  the  death  of 
tiie  former.  Althouf^  it  pasass  aa  Just  stated, 
it  remains  subject  to  the  tax. 
OL  Sahi. 

All  soccesrions  In  the  same  situation  at* 
treated  alike    A  class,  if  formed  of  all  sue- 
cesrioDs  opened  and  to  be  opened. 
7.  Saub— RcrBOAOTiTK  ErraoT. 

The  power  to  tax  successions  was  dele- 
gated prior  to  the  testator's  death.  It  was 
made  executory  after  his  deatib.  Even  If  the 
legislatHe  act  la  retrospective.  It  la  admissible 
under  the  law.  The  legatees  had  not  acquired 
a  Tcstsd  right  to  the  property,  relieved  from  all 
neceasltT  olpaying  the  tax  incumbrance  on  the 
property.  There  waa  no  omtractual  obligation 
between  them  and  the  state,  and  no  riglit  they 
can  invoke  against  the  taxing  power, 
&  Sake. 

Tbepower  to  Impose  taxea  is  of  unlimited 
force.  The  only  security  against  the  abuse  of 
this  power  la  found  In  the  structure  of  the  gov- 
ernment itself.  In  imposing  a  tax  the  Legis- 
lature acts  oppn  Its  constituents.  This  is,  in 
general,  a  sufficient  security  against  erroneous 
and  oppressive  taxation.  Gooley  on  the  CknH 
atltntloii.  p.  879. 

9.  Same— Bonm  of  TTirmD  States. 

Under  the  jurisprudenco  of  the  United 
States,  bonds  of  the  United  States  are  not  ex- 
empt from  the  inheritance  tax,  Plummer  v. 
Coler.  20  Sup.  Ct  829,  178  U.  &  120.  44  U 
Ed.  998. 

IOl  Saice— Attobnbt'b  Fees. 

The  statute  does  not  provide  for  payment 
of  a  fee  of  attorney  to  compensate  the  attor^ 
n^  of  the  tax  collector  tor  nis  services. 
IL  Saue— I^ITCnOM  OF  Dbbtb. 

The  amount  of  debts  must  be  deducted,  and 
the  balance  la  subject  to  taxation,  aave  that 
expressly  exempted. 

Provosty,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Oonrt,  Parish 
9t  Orieaiu;  Iliomas  a  W.  Bills,  Judge. 

In  the  matter  of  the  raccesaloD  of  Matiilaa 
Levy.  Bole  on  the  execotras  to  show  cause 
why  they  should  not  pay  certain  legacies. 


"Bebesring  denied  June  tt,  1M6. 


From  an  wder  dismissing  the  rule,  the  uni- 
versal and  parttcnlar  legatees,  plalntUto  In 
the  rule,  appeal.  Amended  and  affirmed. 

GnstaTe  Lemle,  f<»>  appelant  tmlversal  and 
particular  legatees.  Charles  Bosqi,  tor  ap- 
imllee  ezecators.  Francis  Charles  ZSacharle, 
tor  q^lee  tax  collects.  J.  Zacb.  I%>ear- 
Ing,  amicus  cnrlse. 

BRBAUX,  a  J.  The  legatees  of  the  late 
Mathlas  Levy  oppose  the  tax  collector's  de- 
mand for  the  Inheritance  tax. 

TbB  testator,  Mathlaa  Levy,  died  In  the  city 
of  New  Orleans  on  the  28th  day  of  May  of 
the  year  1904,  leaving  a  lai%e  estate.  This 
property  contisted  of  cash,  and  pn^wrty  le- 
doced  to  cash.  United  States  bonds,  real  es- 
tate^ stocks  In  a  tonSga.  company,  sIItot^ 
ware,  Jevrelry,  and  gold  coins.  He  was  nn- 
marrled,  and  left  no  ascendanb. 
■  His  will  was  probated  and  execution  there- 
of ordered  on  the  80th  day  of  Hay,  1904.  He 
bequeathed  part  of  Ills  property  to  fecial 
legftaes,  and  the  remainder  to  universal  leg- 
atees. 

The  account  ot  the  esecntors  waa  approv- 
ed hj  Judgment «  August  16,  1904^  Tline- 
aftar  the  apedal  and  onlvarsal  legatees  ob- 
tained a  rule  on  the  ezecators  to  show  cause 
why  they  should  not  pay  thou  tbelr  legacies. 

The  executors  answered  that.  In  liew  of 
the  statute  before  cited,  authorising  llie  col- 
lection of  an  inheritance  tax,  the  school  board 
should  be  made  a  party,  and  such  action  tak- 
en regarding  llie  ilg^t  of  parties,  tIs.,  the 
l^tees  and  the  tax  collector,  dunandlng 
the  Inheritance  tax,  as  law  and  Justice  re- 
quired. The  president  ot  the  school  board 
appeared  for  the  board,  and  sun^ted  that 
the  board  had  no  standing  In  court,  and  asked 
that  the  tax  collector  for  the  district  In 
which  tin  deceased  resided  whoi  be  died 
should  be  made  a  party. 

This  reception  remained  without  action, 
and  subsequently  the  tax  collector  was  made 
a  party.  Through  his  le^^al  adviser  and 
counsel,  the  tax  collector  appeared  in  court 
and  averred  that  the  tax  was  dne  undev  tbe 
said  statute;  furthw: 

"Tlut  the  rule  should  be  dismissed  at  tbe 
cost  of  movers,  and  that  judgment  should  be 
rendered  against  movers  for  ten  per  cent  at- 
torney's fees  on  the  agererate  amonnt  of  the 
taxes,  and  penalties  Involveo." 

The  legatees  of  Mathlas  Levy  seek  to  meet 
tiUs  demand  of  the  tax  collector  by  averring 
that  tbe  title  of  the  inheritance  tax  law  la 
defective  and  illegal,  because  It  falls  "to  ex- 
press Its  object  in  its  title,  and  thereby  falls 
short  of  the  r^nirement  of  article  31  of  the 
Constitution  of  Louisiana." 

Tbe  articles  of  tbe  Constitution  235  and 
236  set  forth  that  "the  Legislature  shall  have 
power  to  levy  solely  for  the  support  of  tbe 
public  schools,  a  tax  upon  all  Inheritances, 
legacies  and  donations,"  and  provide  stune  of 
the  details  to  be  followed  In  levying  this 
tax. 
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The  title  of  the  act  attacked  ipedslly  re* 
fere  to  these  articles,  and  declares  that  It  is 
to  carry  them  Into  effect,  and  to  provide  tor 
the  collection  of  an  inheritance  tax.  The 
title  embraces  the  purpose  of  the  act  It  suf- 
flclently  suggests  the  object  to  every  man  of 
average  understanding.  State  T.  Hackett,  5 
La.  Ann.  92. 

In  our  view,  the  statnte  is  not  unconstltn- 
tional  for  insnfflclency  or  illegality  of  the 
title. 

The  second  ground  urged  by  the  legatees 
of  Matbtas  Levy  in  opposition  to  the  claim 
of  the  tax  collector  for  the  inheritance  tax 
is: 

"That  the  act  is  unconstitutloaal  for  the  rea- 
son that  It  is  retroactive  and  divests  vested 
tlfhte,  in  violatioD  of  article  166  of  the  Con- 
stitntion  of  Louisiana,  and  the  fifth  and  foor- 
teentb  amendments  of  the  Gonstitation  of  tbe 
United  States." 

We  have  heretofore  mentioned  the  date  of  ' 
the  death  of  Matblas  Levy.   The  statute  in 
question  was  approved  June  28,  1904,  and 
was  promulgated  July  9,  1904,  and  became 
operative  in  New  Orleans  July  80,  1904. 

The  succession  of  Matblas  Levy  had  not 
been  Anally  closed  at  the  date  that  the  law 
became  operative.  Tbe  statute  embraced  all 
successions— those  opened  and  not  settled 
as  well  as  to  be  opened, 

Tbe  attack  Is  levied  against  the  statute 
on  tbe  ground  that  It  is  retroactive.  There 
was  a  possible  demand  for  an  Inheritance 
tax  created  by  the  articles  of  tbe  Constltu- 
tion  before  cited.  The  Legislature  could 
avail  itself  of  the  delegated  power  to  enact 
an  Inheritance  tax  law.  From  tbe  date  of 
the  organic  law  every  property  owner  held, 
this  property  subject  to  a  statute  enacted 
to  render  the  delegated  power  relating  to 
the  Inheritance  tax  operative,  and  from  that 
date,  at  least,  the  law  is  not  absolutely  re- 
troactive. 

The  power  to  tax  Is  without  limit  in  Its 
force  and  in  the  extent  of  its  search.  Qen- 
crally  It  can  only  be  restrained  by  the  good 
sense  of  the  citizen  who  brings  his  good 
influence  to  bear  toward  moderating  legis- 
lation iq>on  tbe  subject,  and  to  prevent  er- 
roneous and  vexatious  taxation.  Cooley, 
Constitutional  Limitations  (Tth  Ed.)  p.  678. 

Fnrtbermore,  we  liave  said  tbe  legatees 
acquired  no  vested  right  to  tbe  property  be- 
queathed, which  could  enable  them  to  suc- 
cessfolly  defend  their  inheritance  against  i 
the  demand  of  the  state  for  the  inheritance 
tax.  It  was  property  within  tbe  limits  of 
the  state,  which  tbe  state  could  tax,  for  pur- 
pose  mentioned,  until  it  had  passed  out  of 
the  BucceBston  of  the  testator.  • 

The  right  was  not  absolutely  vested  in  the 
heirs,  free  from  all  possible  taxation;  and  in 
consequence  the  alleged  retroactivity  of  the 
law,  even  if  retroactive,  coold  be  of  no  avail 
as  a  defense  against  the  tax.  Black,  Con- 
atitntional  Prohibition.  186,  p.  238,  p.  271; 
Walston  T.  N'evin,  128  U.  S.  582.  9  Sup.  Ct 
192,  ^  U  Ed.  64ft;  Davidson  t.  ^ew  Or- 


leans, 96  V.  S.  97-104,  24  L.  Ed.  616;  Frell- 
aen  r.  Mahan.  21  Ul.  Ann.  79. 

These  legateei  have  unquestionably  a  right 
to  the  propaty  to  the  extent  ot  their  re- 
spective lesaciea— an  ondisimted  right,  sub- 
ject to  no  demand,  except  tliat  of  the  state. 
In  its  sovereign  capacity,  for  the  mainte- 
nance of  goTwnmeut 

The  inequality  and  ununlformlfy  of  Qie  tax 
presents  a  serious  question,  tm,  in  a  re- 
publican fonn  of  goranment,  all  stand  or 
should  stand  equal  b^we  the  law,  and  en- 
titled to  its  equal  protection,  and  any  ex- 
action which  savors  of  ununlformlty  and 
inequality  at  once  awakens  attention. 

We  have  seen  that  the  tax  falls  alike  on 
all  snceeasioiis  under  administration.  It  op- 
entes  on  all  persons  similarly  concerned 
in  regard  to  the  tax  since  that  date,  and  to 
all  successions  similarly  situated.  They  ar« 
all  entitled  to  the  same  detection,  and  are 
liable  for  a  similar  Inheritance  tax. 

The  Supreme  Court  of  the  United  States 
passed  upon  this  point  We  Insert  the  fol- 
lowing excerpt  from  a  lengthy  and  inter- 
esting decision  upon  the  subject: 

"From  these  principles  it  is  deduced  that  tbe 
states  may  tax  the  privilege,  diBcriminate  be- 
tween relatives  and  between  these  and  stran- 
gers, and  grant  eranpti6n%  and  are  not  pre- 
cluded from  this  power  by  the  ^visions  of  the 
respective  state  Constitutions  requiring  uni- 
formity and  equality  of  taxation." 

At  first  blush  It  does  appear  that  it  Is 
scarcely  just  to  tax  ail  successions  opened 
since  said  time,  and  not  yet  closed,  and  not 
tax  those  that  have  been  opened  and  closed 
in  that  time. 

The  vigilant  frequently  meet  with  a  lar- 
ger degree  of  protection  than  they  deserve. 
We  are  aware  that  this  is  not  an  answer  to 
the  complaint  of  the  legatees  here,  who  can- 
not be  charged  with  diiatoriness.  But  suf- 
ficient answer  may  be  found  In  the  fact  that 
it  would  be  utterly  impracticable  to  tax  suc- 
cessions that  have  been  closed,  for  the  very 
good  reason  that  there  is  no  succession  re- 
maining. The  Inheritance  has  then  become  a 
fait  accompli,  and  It  is  too  late  to  tax  an 
inheritance  which  has  passed  into  tbe  pos- 
session and  ownership  of  the  heir,  where 
the  executor  has  been  discliarged,  and  all 
have  received  their  quietus  from  any  claim 
of  the  succession. 

The'  taxing  power  cannot  reinstate  a  snc- 
cession  tor  the  purpose  of  taxation. 

Here  tbe  succession  of  Levy  has  not  been 
closed.  It  Is  In  the  hands  of  the  executors, 
who  have  not  been  discharged.  This  court 
lield.  as  set  forth  in  the  syllabus,  that  the 
assessment  and  Judgment  for  taxes  against  a 
succession,  as  such,  are  legal,  when  the  heirs 
have  not  obtained  a  decree  of  court  recog- 
nizing and  putting  them  In  possession.  Car- 
ter, Congreve  et  al.  t.  City  of  New  Orleans, 
33  Lb.  Ann.  816;  State  v.  Brown,  32  Ia. 
Ann.  1020;  City  of  New  Orleans  t.  Estate  of 
Stewart.  28  La.  Ann.  180;  Civ.  Code.  arts. 
872,  873. 
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The  BncceBfllfm  iru  not  closed  at  ttie  date 
that  the  act  became  operatlTe.  On  the  day 
of  the  luHDoIogatloii  (that  la,  on  August  19, 
1904)  the  tana  were  due. 

It  -was  Btm  In  time  to  claim  these  taxes, 
before  fbs  funds  had  been  distributed,  the 
l^teea  placed  In  possession,  and  the  ex-  ! 
ecntor  discharged.  The  legatees  had  not  • 
been  paid.  It  was  in  time  for  tbe  state,  ' 
thiongh  its  tax  collector,  to  appear  in  coiurt  > 
and  demand  payment  of  an  amount  dne  by  , 
each  legatee.  To  that  extent  the  account  - 
was  not  final.  The  tax  collector's  petition  , 
for  the  tax  was  filed  prior  to  paymoit  to  the  ' 
legatees,  wbo  have  not  yet  been  paid. 

A  enccesalon  is  an  Ideal,  a  Juridical  per^  i 
son.  Independent  from  those  having  an  later-  | 
est  ther^n.  > 

It  ia  trne^  regarding  this  Ideal,  this  Jnrld-  ' 
leal  ptfson,  tiiat  le  mort  salsie  te  vlf;  yet 
ttie  must  be  put  In  possession,  and,  until 
he  goes  into  pMsesaton  regularly,  the  suc- 
cesBion,  as  relates  to  creditors,  1b  considered 
opened  and  unsettled. 

In  tbls  case  the  legatees  could  not  go  into 
possession  without  an  order.   They  have  to  : 
be  placed  In  possession  by  the  succraslon 
representatiTe.  i 

The  tax  Is  not  a  tax  "upon  the  property 
itself,  but  upon  Its  transmlssloa  by  will  or 
by  descent."    Plummer  v.  Ooler,  178  U.  S.  : 
131,  20  Sup.  Ct  836,  44  L.  Ed.  998. 

It  is  a  tax  upon  the  right  to  dispose  of 
property.    As  long  as  the  succession — the 
ideal  or  Juridical  person— remains  In  the  | 
hands  of  executors,  the  legislative  power 
may  classify  it  and  subject  it  to  a  tax.  i 

In  the  Plummer  Case,  cited  supra,  the  right  i 
of  descent  was  decreed  subject  to  the  inherit 
ance  tax  on  United  States  bonds,  although 
the  bond  itself  is  exempt  from  taxation. 

It  was  held  to  form  a  class  of  itself,  which 
did  not  operate  unequally.  And  we  Infer 
that  the  same  reasoning  sustains  the  view 
that  the  tax  is  not  retroactlTe  which  Is  im- 
posed m  tile  Juridical  person,  the  succes- 
sion. 

The  Jurisprudence  of  this  court  holds  that 
the  Juridical  persmi  could  be  named  in  the 
Indictment  as  owner  of  the  person  from  : 
wlilch  the  property  was  charged  to  have  been  ' 
stolen.  I 

There  was  some  delay,  unquestionably,  on  | 
the  part  of  the  tax  collecting  department — 
not  to  the  extent^  bowerar,  of  relieving  the 
succession  from  the  necessity  of  paying  this 
tax. 

We  have  seen  that  among  the  assets  of  the 
succession  there  are  United  States  bonds. 
The  Judge  of  the  district  court  held  that  they 
slso  are  subject  to  the  Inheritance  tax.  The 
United  States  bonds  Lave  always  been  pro- 
tected the  lawmaker.  None  the  less  the 
highest  court  of  the  land  holds  that  they 
are  not  exempt  by  law — an  interpretation 
with  which  we  are  not  inclined  to  disagree. 
Plammer  t.  Goler,  178  U.  S.  120,  20  Sup.  Ct 
829.  44  L.  Kd.  998. 

In  the  cited  case  the  court  reviewed  the 


Juzlsprudence  and  leglslatloai  of  different 
states  upon  tiie  subject,  approvingly  quotes 
from  decisions  of  state  courts,  and  concludes 
by  holding  that,  under  the  Inheritance  tax 
laws  of  a  itate,  a  tax  may  be  validly  im- 
posed qpon  United  States  bonds;  that  there 
are  no  ctmtractnal  relations  between  the 
states  and  the  holders  of  the  bonds;  and 
that  theref<ne  the  state,  as  relates  to  this 
tax,  may  collect  it  upon  these  bonds. 

While  It  is  tme  that  In  the  states  in  which 
decisions  have  been  rendered,  referred  to  In 
the  Plummer  Cas^  there  la  no  provision  of 
law  r^levlng  the  taxpayer  from  the  pay- 
ment of  tills  Inheritance  tax,  as  In  this 
state,  yet,  in  these  states.  In  order  that 
legatees  may  receive  tbelr  legacies  free  from 
taxation,  it  mnst  appear  that  tbey  fall  within 
some  exemption.  Here  there  is  no  en^tlon, 
for  it  does  not  appear  that  any  tax  had  been 
paid  On  the  property. 

Those  successions  only  are  exempt  here 
whose  property  has  borne  a  Just  proportion 
of  taxes.  These  bonds  have  never  been  tax- 
ed. Exemption  from  taxation  is  subject  to 
strict  construction.  Und^  that  Constitution 
they  cannot  be  held  exempt.  Payment  of  the 
taxes,  or  liability  therefor,  is  made  the  sine 
qua  non  to  exemption.  The  state  baa  created 
a  new  source  of  revenue.  In  order  to  escape 
from  contributing,  the  taxpayer  will  have  to 
be  careful  to  look  up  the  assessw  and  make 
certain  that  be  has  paid  taxes  ou  the  [Wop* 
erty  he  owns. 

The  tax  collector  demands  10  per  cent  at- 
torney's fees  for  the  services  of  the  attorney 
by  whom  he  was  represented  in  the  suit  for 
the  tax. 

The  following  from  the  statute  Is  Impera- 
tive: 

"And  It  shall  be  the  duty  of  the  district  at- 
torney to  talcs  proceedings  to  enforce  the  pro- 
viuioQ  at  this  act"  Section  4,  Acta  1904,  No. 
46. 

It  is  a  complete  bar  to  the  tax  collector's 
claim  for  these  services. 

Our  learned  Brother  of  the  district  court 
condemned  the  legatees  to  pay  the  inherit- 
ance tax  upon  the  amount  of  all  property, 
bonds,  securities,  moneys,  notes,  jewelry, 
bills,  etc..  belonging  to  the  successions,  as 
shown  by  the  inventory  and  account  except 
the  sum  of  $1300.  value  of  real  estate;  also 
the  amount  of  religious  and  charitable  be- 
quests. 

There  should  also  be  excepted  from  the 
payment  of  this  tax  the  debts  of  the  succes- 
sion, amounting  to  $11,998.10. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  ttie  Judgment  appealed  from  be 
accordingly  amended,  and,  as  amended,  it  Is 
afilrmed,  at  tlie  coste  of  appellees. 

PROVOSTT,  J.  (dissenting).  Differently 
from  the  irregular  heir  or  the  ordinary  leg- 
atee, the  legal  heir,  or  the  universal  legatee, 
who  stands  precisely  on  the  same  footing  as 
the  legal  heir,  does  not  have  to  apply  to  the 
courts  to  be  put  In  possession  of  the  property 
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be  iDberlts,  but  becomes  vested  witb  tbe 
property  from  tbe  moment  of  tbe  deatb  of 
tbe  de  cujus.  "Le  mort  saiBle  le  vlf." 

Tbe  property  is  transmitted  instantly  by 
operation  of  law,  and,  so  far  as  legal  rlgbt  Is 
concerned,  is  as  completely  vested  in  bim 
from  tbe  instant  of  tbe  death  as  it  ever  will 
be.  It  ceases  to  be  an  inheritance,  and  It 
becomes  a  vested  rlgbt.  In  my  opinion,  for 
the  Legislature,  therefore,  to  pass  a  law  tax- 
ing such  vested  property  as  an  inheritance, 
is  not  to  impose  a  condition  upon  tbe  rlgbt 
of  Inheritance  or  to  tax  an  inheritance,  but 
is  to  undertake  to  tax  as  an  inheritance 
something  which  Is  not  sacb,  which  has  ceas- 
ed to  be  such;  that  is  to  say,  it  is  to  Impose 
an  unequal  tax,  oi,  in  other  words,  to  divest 
a  vested  right— to  take  property  without  due 
proceM  of  law. 

ai5  La.) 

Mo.  15.428. 
6ILM0BE  V.  SGHENCE  et  al. 
(Sapreme  Court  of  Loniatana,  April  10,  1905. 
On  Rehearing,  June  26.  1905.) 

1.  Petitobt  Action  —  GonsTBDOEira  Poaras- 

8I0II. 

Where  plaintiff  alleges  that  he  himself  Is 
the  owner  of  certain  property,  and  was  then 
and  had  been  in  possession  of  the  same  for 
over  10  years  under  title,  and  that  defendant 
bad  "trespassed,"  and  was  still  "trespassing," 
apon  the  same  by  cutting  down  and  hauling 
off  timber  thereon  under  claim  of  an  absolutely 
null  tax  title,  which  he  had  spread  upon  the 
rectwds,  and  prays  that  he  be  quieted  in  his 
own  ownership  and  poesession  of  tiie  property, 
that  he  recover  damages  from  the  defendant 
for  his  trespass,  and  that  tbe  tax  title  be  de- 
clared null  and  void,  his  action  is  not  a  petitory 
action. 

2.  Same— GoNFLioTina  Possessions. 

There  cannot  be  two  conflicting  construct- 
ive poijsesaions  at  tbe  same  time  of  the  same 
property — one  In  a  par^  who  first  wait  Into 
actual  possession  and  stlU  holds  the  same  of  a 
part  as  owner  under  a  title  drawing  to  himself 
constructive  possesaion  of  tbe  whole,  and  the 
other  in  a  trespasser.  The  possession  of  the  tres- 
passer is  possessio  pedis,  confined  to  what  he 
grasped  by  his  actoal,  teal  oocnpatlon.  Hnn- 
nicut  V.  Peyt(w,  102  U.  S.  SOS,  SeO,  2&  L. 
Bd.  iia 

On  Behearlng. 

S.  Saice— Peescbiption— Tax  Title. 

Plaintiff,  allegiog  that  he  was  the  owner 
of  and  was  himself  In  possession  of  certain  real 
property,  averred  that  defendant  bad  unlawful- 
ly trespassed  upon  tbe  same,  and  cut  down  and 
hauled  away  timber,  for  which  be  claimed  dam- 
ages, and  that  defendant  claimed  he  was  en- 
titled to  have  done  this  by  reason  of  a  tax 
title,  which  plaintiff  declared  was  a  nullity  and 
asked  to  have  so  decided.  Defendant  in  de- 
fense set  up  the  tax  title,  and  averred  that  he 
had  taken  legal  possession  under  the  same. 
Plaintiff  was  decreed  to  be  the  owner  and  to 
have  been  always  in  xMs&ession  of  the  property. 
Under  the  circumstances  plaintiff's  cause  of  ac- 
tion was  one  ex  delicto,  and  defendant's  acts 
were  (back  of  one  year)  prescribable  by  the  pre* 
■cription  of  one  year. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Livingston;  Bobert  Ray- 
mond Reld,  Judge. 


Action  by  William  V.  Ollmore  against  Jo- 
seph Schenck,  in  which  R.  A.  Corbin  waa 
cited  to  appear  as  defendant's  warrantor. 
From  a  Judgment  for  defendant,  plaindft  ap- 
peals. Reversed. 

Edward  Nlcholhi  Pagh,  tstc  appellant. 
Benjamin  Moore  Mllln  and  St^ben  Dndl^ 
Elllls,  Cor  appellee  Sdiendi.  William  Hatcb- 
Inson  McGluidon,  for  appellee  Gorbln. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  petition  In  this  case 
was  filed  on  April  7.  1902.  In  it  plaintiff 
alleged:  That  Joseph  A.  Schenck,  on  or  about 
the    days  of  Augnst,  September,  Oc- 

tober, November,  and  December,  1901.  at  va- 
rious dates  within  a  year  prior  to  this  suit, 
and  in  the  present  year,  unlawfully  trespassed 
upon  the  land  of  petitioner  and  cut  thereon 
tbe  standing  timba.  forestry  timber,  and  re- 
moved and  hauled  and  shipped  away  tbe  said  • 
timber  from  petitioner's  property,  and  contin- 
ued unlawfully  to  trespass  upon  and  commit 
damage  upon  tbe  said  land  and  property  of 
petitioner.    That  be  is  tbe  owner  and  in  pos- 
session of  a  certain  tract  of  land  In  the  parish 
of  Livingston  In  this  state,  known  as  section 
15,  In  township  7  south,  range  6  east  That 
he  is  the  true  and  bona  fide  and  lawful  owner 
of  the  said  land  under  absolute  and  regular 
title  and  possession  from  previous  owners 
and  vendors,  and  has  been  the  owner  and 
In  po^sslon  for  mt^  than  10  years,  to  wit, 
since  the  26tta  day  of  July,  1890,  and  has  at 
all  times  paid  tbe  taxes  on  the  said  land, 
and  the  said  land  baa  increased  in  value 
during  petitioner's  ownership.   That  on  tbe 
20tb  day  of  August,  1901,  the  defendant,  Jo- 
seph A.  Schenck,  pretended  to  purchase  tbe 
west  half  of  said  section  IR  from  R.  A.  Cor- 
bin, who  claimed  to  have  a  tax  title  from 
the  state  of  Louisiana,  under  an  alleged  for- 
feiture of  adjudication  of  24th  day  of  April, 
1886,  of  the  said  west  half  of  the  said  section 
of  land  to  tbe  state  on  an  assessment  in  the 
name  of  Charles  O.  Morales.   That  the  de- 
fendant, under  cover  of  tbe  said  pretended 
sale  or  transfer  from  Corbin,  thereupon  un- 
lawfolly  trespassed  upon  petitioner's  land, 
cut  tbereon  the  standing  timber,  forestry 
timber,  and  hauled  and  shipped  away  the 
said  timber,  being  mostly  pine  timber,  from 
tbe  said  land.    That  the  said  west  half  of 
said  section  15,  In  township  7  south,  range 
5  east,  exceeds  in  value  the  sum  of  $2,100. 
That  tbe  said  land  was  never  tbe  proper^ 
of  the  said  Charles  G.  Morales,  tbe  assess- 
ment in  whose  name  was  a  dual  assessment 
of  tbe  said  land,  and  an  absolute  nnUIty,  and 
could  not  be  ctored  by  prescription,  and  the 
defendant  was  well  aware  the  said  assess- 
ment and  adjudication  was  an  absolute  nol- 
llty.  and  that  tbe  land  was  the  property  of 
petitioner,  and  no  steps  had  ever  beeo 
taken  to  dispossess  petitioner.  In  whose  name 
tbe  taxes  continued  to  be  assessed  and  paid. 
That  the  said  assessment  in  the  name  of 
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Cbarles  O.  Morales  was  a  dual  aBaessment, 
made  without  cause  therefor  or  foundation 
In  fact  or  law,  and  as  the  said  Morales  never 
claimed  or  owned  or  had  been  in  possesBlon 
of  the  said  lands,  but  of  other  lands,  the 
said  adjudication  and  forfeiture  was  an  ab- 
s<^te  nullity,  and  conveyed  no  title  to  the 
state  of  Loolsiana,  or  divestiture  of  title  or 
ownership  of  petitioner  or  the  authors  of  his 
title,  and  the  said  pretended  purchase  by 
Oorbln  from  the  state  was  not  translative  of 
prc^jerty  and  conveyed  no  title  to  petitioner's 
property:  the  description  in  the  assessment 
belnx  also  radically  false  and  without  de- 
mand or  notice  of  seizure,  or  compliance  with 
essential  formalities  of  law  or  terms  of 
■ale. 

That  there  had  never  been  legal  forfeiture 
of  the  said  land  for  state  taxes.  That  there 
bad  never  been  any  title  to  said  lands  by  tax 
Bale,  or  otherwise  than  the  regular  title  and 
possessltm  of  petitioner  and  his  vendors,  the 
authors  of  his  title,  and  the  said  sale  of  the 
■aid  property  to  Corbiu  and  by  the  said  Oor- 
bln to  the  said  defendant,  Schenck,  were 
sales  of  the  property  of  another,  and  were 
abaolnte  nnllitles,  and  have  led  to  petltlon- 
ec'fl  grievous  wrong  and  injury  and  serious 
damage  to  his  properly. 

That  said  Joseph  A.  Schenck  had  gone  on 
the  said  land  without,  notice  to  petitioner, 
and  ill^ally  and  tortlously  cut  and  destroyed 
forestry  tlmbw,  which  had  been  preserved 
for  years  by  petitioner.  Petitioner  showed 
that  be  would  not  have  cat  or  sold  the  said 
timber  separate  from  the  land,  and  had  a 
gratification  in  possessing  it,  and  would  not 
have  sold  or  cat  the  said  timber,  except 
subject  to  the  rules  or  system  obtaining  In 
forestry  preservation,  and  was  entitled  to 
the  legal  enjoyment  and  ownership  of  the 
•aid  property  without  disturbance. 

Tbat  the  value  of  the  said  timber  was  a 
marketable  product  at  the  point  to  which 
shipped  for  sale  by  the  said  party  cutting 
the  same,  largely  exceeding  $1,200,  and  that 
petitioner  had  suffered  loss  and  injury  in 
the  said  amount,  and  further  damages  in  the 
unlawful  trespass  upon  and  actual  Injiury  to 
and  deatmctlou  of  ownership  of  the  said 
property  as  it  stood  before  the  said  unlawful 
Invasion  and  cutting,  in  a  sum  exceeding 
$300. 

Petitioner  averred  amicable  demand  upon 
the  defendant  for  settlement  of  the  said  in- 
juries without  avail;  that  petitioner  reserved 
all  right  to  sue  the  said  EU  A.  Corbln  in  sol- 
Ido  for  the  said  damages,  who  resided  in  the 
parish  of  Tangipahoa. 

In  view  of  the  premises,  petitioner  prayed 
that  the  said  Joseph  A.  Schenck  be  cited  to 
appear  and  answer  this  petition,  and,  after 
due  proceedings,  there  be  Judgment  In  peti- 
tioner's favor  and  against  the  said  defend- 
ant Joseph  A.  Schenck,  annulling  and  setting 
atfde  and  canceling  the  alleged  adjudicatl<m 
to  the  state  of  Louisiana  of  the  said  west 
bait  of  the  said  aectlMi  of  land  in  the  name 


of  Charles  Q.  Morales,  and  the  subsequent 
purchase  and  transfer  under  the  said  adjudi- 
cation by  the  said  Corbln,  and  the  said  trans- 
fer or  sale  by  the  said  Corbln  to  the  said  de- 
fendant, Joseph  A.  Schenck,  and  that  peti- 
tioner be  quieted  in  his  full  jrossession  and 
ownership  and  enjoyment  of  the  said  prop- 
erty, and  have  Judgment  against  the  said 
Joseph  A.  Schenck  In  the  sum  of  $1,500  as 
aforesaid,  reserving  all  rights  to  sue  the  said 
Corbln,  who  is  a  resident  of  the  parish  of 
Tangipahoa,  In  solldo  for  the  said  damages 
or  injury  to  the  said  property  for  any  further 
cutting  of  the  said  timber  by  said  defendant 
from  the  time  of  the  Institution  of  this  Boit^ 
and  for  costs  and  all  general  relief. 

Joseph  A.  Schenck  answered,  pleading  first 
a  general  denial.  He  specially  denied  that 
he  was  In  possession  or  trespassed  in  any 
way  upon  the  property  claimed  by  plaintiff, 
or  that  he  ever  claimed  to  own  the  same. 
On  the  18th  of  November,  1902.  plahitiff 
filed  a  supplemental  petition,  In  which  he 
averred  that  through  error  Joseph  A. 
Schenck,  the  father  of  the  defendant,  had 
been  cited  to  appear  and  answer  the  petition. 
He  prayed  that  said  error  be  corrected,  that 
Joseph  A.  Schenck  be  cited  to  appear  and 
answer,  and  that  there  be  judgment  against 
him  as  prayed  tor  in  the  original  petition. 
Upon  a  sum)lemental  petition  filed  by  plain- 
tiff, the  property  and  certain  logs  were  se- 
questered by  the  sheriff.  The  kigs  wore  by 
defendant  released  on  bond. 

On  the  ISth  of  April,  1903,  defendant  an- 
swered. After  pleading  the  general  issue  he 
averred  that  he  was  the  owner  of  the  prop- 
erty described  in  plalntiCTs  petition,  having 
ac<iuired  same  in  good  faith  from  R.  A.  Oor- 
bln by  public  act  before  R.  lillie,  notary 
public,  August  20,  1901,  which  act  was  duly 
recorded  in  Conveyance  Book  No.  11.  pp. 
342,  843,  of  the  parish  of  LiTingnton,  and  that 
from  the  date  of  his  purchase  he  had  been 
In  the  peaceful  and  undisturbed  possession 
thereof  until  sued  herein.  He  averred  that 
R.  A.  Oorbln  acquired  said  property  from 
the  state  of  Louisiana  by  title  from  O.  B. 
Steele,  Auditor,  In  December,  1890,  said  title 
of  Corbln  being  recorded  in  the  conveyance 
records  of  said  parish  in  Book  No.  6,  p.  687, 
and  the  state  of  Louisiana  acquired  same 
from  0.  G.  Morales  by  forfeiture  for  the 
nonpayment  of  the  taxes  tix  1885,  In  April, 
1886;  said  title  to  said  state  being  made  by 
George  Felder,  sheriff  and  tax  collector,  aijid 
same  recorded  in  the  conv^ance  records  of 
said  parish  in  Book  No.  4,  pp.  4^  408.  That 
said  sales  were  all  legal  and  the  law  obaor- 
ed  In  making  same. 

This  defendant  now  specially  pleaded  3, 
6.  and  10  years  as  a  prescriptive  bar  against 
plaintiff's  right  of  action.  He  showed,  fur- 
ther, that  R.  A.  Corbln,  who  resided  in  Tan- 
gipahoa parish,  and  who  sold  his  said  land, 
was  bound  to  warrant  and  defend  his  title, 
and  he  desired  him  called  In  warranty. 

In  view  of  the  premises,  be  prayed  for 
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Uw  mjectlon.  of  platotlffiB'  demand  At  bis  cost, 
and  that  he  be  decreed  owner  of  tbe  laud 
■ued  for,  and  quieted  in  Uie  posoesaiou.  He 
further  prayed  tor  the  citatitm  of  XL  A.  Oor- 
bin  to  appear  and  defend  Ills  title  and  stand 
in  warrant;  bat,  abonld  Jndcment  be  ren- 
dered in  favor  of  plaintiff  against  bim,  then 
be  prayed  for  like  Judgment  against  B.  A. 
Corl^  He  prayed  for  all  necessaiy  orders 
and  general  relief. 

The  warrantor  answo^d,  adopting  all  the 
defenses  set  up  in  tbe  defendant's  answer. 
He  specially  denied  that  plaintiff  was  tbe 
owntt  of  the  land  described  in  his  petition, 
denied  tliat  plaintiff  ever  purchased  same^ 
denied  that  tbe  authors  of  plaintiff  were  ever 
tbe  owners  of  said  land,  denied  that  tbe 
said  property  was  doubly  assessed,  and  de- 
nied that  tbe  taxes  for  the  year  1880  assess* 
ed  against  said  property  were  ever  paid  by 
any  one  for  said  year.  He  showed  that  said 
prop^ty  was  adjudicated  to  the  state  of 
Louisiana  in  April,  1886,  by  the  tax  collector 
of  Livingston  parish,  for  tbe  unpaid  taxes 
for  tbe  year  1886  by  George  Felder,  then 
sheriff;  that  subsequently,  on  the  30th  of 
December,  1890,  the  State  Auditor,  under  au- 
thority of  Act  No.  80,  p.  88,  of  1888.  sold 
tbe  said  land  to  warrantor,  which  said  deed 
from  the  Auditor  was  duly  recorded  in  Book 
of  Conveyances  No.  6,  p.  587,  of  said  parish. 

Warrantor  says  that,  since  tbe  day  of  bis 
purchase  from  the  state,  he  and  bis  vendee, 
J.  Schenck,  bad  been  In  tbe  peaceable  and 
undisturbed  possession  of  said  land  until 
the  filing  of  this  suit. 

He  specially  denied  that  the  plaintiff  or 
any  of  bis  authors  were  ever  in  the  actual 
possession,  civil  or  c(nutracUve,  of  the  ^rop- 
erty  In  dispute. 

He  specially  pleaded  the  la[we  of  8 
years  since  the  adoption  of  the  Constitution 
of  1896,  as  provided  by  article  233  thereof, 
as  a  bar  to  the  right  of  plaintiff  to  institute 
and  prosecute  this  suit  He  showed  that 
more  than  8  years  had  elapsed  since  tbe 
adoption  of  the  Constitution  of  1896  before 
the  Institution  of  this  suit  He  pleaded  the 
prescription  of  8,  6,  and  10  years  against 
plaintiff's  demands  and  rii^t  of  action. 

That  plaintiff's  demand  against  Joseph 
Schenck  be  rejected  and  disallowed,  and  his 
suit  dismissed,  and  for  all  costs,  and  for  gen- 
eral relief. 

The  district  court  rendered  Judgment  re- 
jecting plaintiff's  demand,  and  he  appealed. 

On  the  25th  of  July,  1890,  by  act  passed 
before  Joseph  J.  Wolfe,  a  notary  public  for 
tbe  parish  of  Orleans,  which  act  was  record- 
ed on  the  12th  of  August.  1890,  the  plaintiff 
bought  from  tbe  heirs  of  Miles  Judson  and 
wife  a  lai^  body  of  land,  in  which  was  in- 
cluded tbe  whole  of  section  IS,  township  7 
south,  range  5  east,  in  Livingston  parish. 
The  west  one-half  of  the  section  was  de- 
clared in  the  act  to  liave  been  rn*^n'M  to 
A  D.  MontroBi  by  patmt  No.  4,592,  sold  to 
Judson. 


About  tbe  time  of  plaintiff's  purchase,  be 

and  his  brother,  J.  O.  OUmore.  went  over 
this  section  and  then  returned  to  New  Or^ 
leans;  plaintiff  leaving  one  WUUam  Gayle  in 
cba^^  with  permission  to  fence  in  some  of 
tbe  same  as  his  pasture  and  to  use  the  wood 
and  rails,  etc.,  which  he  needed.  Oayle  fen- 
ced In  a  pcnUon  of  ground  on  tbe  east  half  of 
section  15;  his  own  residence  b^ng  b^ond, 
but  near  the  eastern  part  of  the  section  line. 
He  has  contiDued  in  charge  of  the  property 
ev&e  since. 

On  the  6tb  of  October,  1890.  the  plaintiff 
paid  tbe  State  Tax  Collector  tiie  taxes  on 
section  15  for  the  years  1887,  1888, 188D,  and 
1890,  and  continued  to  do  so  to  the  time 
of  the  institution  of  this  suit  From  and 
after  1890  Uie  iffoperty  was  assessed  to  the 
plaintiff;  the  first  assessment  declaring  that 
it  was  assessed  to  OHmore  as  heading  under 
Judaon's  entry.  In  tbe  deed  from  the  Jud- 
Bons  to  the  plaintiff  it  was  declared  hj  tbe 
vendors  that  all  taxes  had  been  paid,  but 
the  purchasw  bound  himself  to  pay  any  that 
might  not  have  been  paid. 

We  find  in  title  record,  as  recorded  in  the 
parish  ot  Livingston,  on  tbe  11th  of  July. 
1886,  a  deed  executed  on  the  24tb  of  April, 
1868,  liy  Gewge  Felder,  sheriff  and  ex  officio 
tax  collector  of  that  parish,  in  which  be  de- 
clared that  he  adjudicated  to  the  state  of 
Loulalana  tbe  west  half  of  section  16,  town- 
ship 7  south,  range  6  east,  assessed  In  tbe 
name  of  Charles  O.  Morales  for  1885;  tbe 
amount  due  tbe  state  at  tbe  time  of  tbe  ad- 
judication being  declared  to  amount  in  tbe 
aggregate  to  tbe  sum  of  $6.60.  Tbe  tax  txA- 
lector  recited  In  the  deed  that  In  so  doing 
be  was  acting  undw  and  by  virtue  of  section 
3  of  Act  No.  107  of  1884.  In  tbe  body  of 
the  act  the  tax  collector  recites  that  acting 
by  virtue  of  the  authority  of  and  in  pursu- 
ance of  the  requirements  of  Act  No.  96  of 
1682,  and  sections  3  and  4  of  Act  No.  107  of 
1884,  after  publishing,  mailing,  and  deliv- 
ering the  notices  required  by  sections  50  and 
51  of  Act  No.  96  of  1882,  and  complying 
strictly  with  each  and  every  requirement  of 
that  act  he  did,  in  tbe  manner  required  by 
said  sections  of  said  act,  advertise  to  be 
sold  for  state  taxes,  district  levee  taxes,  and 
parish  taxes,  on  the  17tb  of  April,  1888;  that 
in  the  list  as  advertised  appeared  the  names 
of  the  following  persons  (mentioning  them 
and  among  them  that  of  CSiarles  G.  Morales), 
which  was  not  sold  after  offering  it  at  pub- 
lic auction  at  tbe  time  and  place  fixed,  and 
there  being  no  purchasers  to  said  property, 
after  complying  with  the  requirements  of 
the  law,  and  having  offered  said  property  In 
tbe  manner  required  by  section  8  of  Act  No. 
107  of  1864,  the  said  property  remained  un- 
sold, wherefore,  as  before  stated,  be  adjudi- 
cated the  same  to  the  state. 

In  the  record  It  appears  as  recorded  In  Llv^ 
Ingstou  parish  In  Book  No.  6  of  Convey- 
ances, but  without  date  as  to  the  time  ot 
recording,  thou^  some  time  prior  to  tbe  11th 


Digitized  by 


OILMOBS  T.  BOHONCE. 


48 


of  NoTember,  1892,  a  deed  executed  on  the 
3d  day  of  December,  1890,  by  O.  B.  Steele, 
AodltcH-  of  the  State,  In  Trhlcli  it  is  de- 
clared that  be  aold,  asBlsned,  asd  detirered 
to  B.  A.  Corbln  286  seres  of  land,  being  W- 
K  of  section  16,  township  7,  range  6  easU 
adjudicated  to  ttae  state  In  the  name  of 
Charles  Q.  Morales  for  the  taxes  of  188S. 
The  act  recited  that  the  Auditor  was  acting 
in  pursuance  of  section  8  of  Act  No.  80  of 
1888;  that  the  property  was  adjudicated  to 
the  state  on  April  17.  1886,  by  Oeoi^  Feld- 
er,  tax  collector,  for  unpaid  taxes  due  the 
state,  and  had  been  once  advertised  and  of- 
fered for  sale  by  George  Felder,  tax  collect- 
or. In  compliance  with  the  provisions  of  Act 
No.  80  of  1888,  and  failed  to  sell;  that  be 
<the  Auditor)  had  received  bids  for  said 
property,  as  would  appear  by  reference  to 
an  api^Icatlon  and  bid  made  by  R,  A.  Corbln 
on  the  14tb  of  October,  1800,  dated  at  Sprlng- 
vllle.  Id.;  and  that  this  sale  was  so  made  to 
him  for  cash  in  current  money  and  for  the 
price  and  sum  of  $32.21,  the  receipt  of  which 
was  acknowledged  as  follows:  Amount  of 
adjudication  to  the  state,  Inclodlng  state 
tax  for  the  year  1886,  $4.60;  20  per  cent 
thereon,  92  cents;  amount  of  taxes  due  the 
state  for  the  years  1886  to  1800,  Inclnsive.  $6; 
Eurplos,  ^.72— total,  $17.24.  All  parish  taxes 
for  13ie  year  1886  and  all  subsequent  years 
to  date  and  costs  of  enforcing  Act  80  of 
18S8,  having  been  paid  to  the  tax  collector, 
as  evld^ced  by  his  certificate,  dated  Decem- 
ber 1,  1890.  of  record  In  the  Auditor's  office, 
amounting  to  $15.  The  certificate  of  the  tax 
collector  so  referred  to  i»  not  In  the  record, 
and  therefore  we  have  no  knowledge  of  Its 
redtals.  We  find  In  the  record  no  act  evi- 
dencing an  adjudication  of  this  property  to 
the  state  prior  to  that  just  hereinbefore  set 
out  "Which  was  executed  on  the  24th  of 
April,  1886,  by  reason  of  the  failure  to  ob- 
tain a  purchaser  at  the  sale  attempted  to 
be  made  on  the  17th  of  A^rtl;  nor  Is  there 
any  act  evidencing  any  attempt  made  by  the 
tax  collector  to  sell  that  property  at  public 
auction  snbaequently  to  the  adjudication  of 
the  24th  of  April.  Neither  Schenck  nor  Cor- 
bln allude  to  a  second  otFraIng  in  their  plead- 
ing. 

In  the  record  appears  as  having  been  re- 
corded In  Livingston  parish,  on  August  81, 
1901,  a  copy  of  an  act  before  B.  Willie,  no- 
tary public  for  the  parish  of  Tangipahoa,  ex- 
ecnted  by  R.  A.  Corbln,  on  the  29th  day  of 
August,  1001,  in  which  he  sold  to  Joseph 
Schenck  under  warranty  the  west  half  of 
said  section  16.  The  parties  dispensed  with 
a  certificate  of  mortgages  from  the  recorder 
and  declared  that  all  taxes  against  the  prop- 
erty had  been  paid,  but  do  not  say  by  whom. 
Almost  as  soon  as  thla  sale  was  executed, 
Schenck  commenced  cutting  down  and  hanl- 
li^  away  timber  from  the  land,  and  at  some 
time  not  shown  mads  an  inclosnre  on  the 
land  la  wUdi  ha  kept  hla  w(^ng  oxen.  Pre> 


ciaely  when  that  tndoaure  was,  or  what  its 
extent  was,  is  not  disclosed. 

The  defendant  argues  this  case  from  the 
standpoint  of  his  being  in  possession  of  the 
land,  and  plalntlfTs  action  as  being  a  petitory 
action  brought  against  him;  but  tbat  position 
is  not  maintainable.  PlalnUff  alleges  that 
he  himself  Is  In  possession  of  the  property, 
and  that  he  had  been  so  continuously  since 
bis  purchase,  and  he  does  not  deal  with  the 
defendant  as  a  party  In  possession  and  with 
the  legal  rights  which  a  possessor  would 
bare.  So*  far  from  this,  he  designates  him 
as  a  "trespasser,"  and  proceeds  against  him 
distinctly  as  one  who  had  illegally  gone  on 
the  property  from  time  to  time  and  cut 
timber  therefrom,  for  which  he  claims  dam- 
ages. A  party  who  charges  another  with  be- 
ing a  'trespasser"  takes  from  him  ex  t1 
termlnoram,  so  far  as  his  pleadings  are  con- 
cerned, the  status  of  a  "possessor."  We  do 
not  think  It  necessary  to  give  to  this  action 
any  precise  designation.  All  that  tbe  occa- 
sion calls  for  is,  after  the  evidence  is  all  In, 
to  apply  to  tbe  situation  the  legal  rules  ap- 
plicable to  it  This  court  In  Wllbert  v.  Mich- 
el, 42  La.  Ann.  866,  8  South.  607  (a  case 
resembling  this  In  many  respects),  declared 
that  it  was  not  a  petitory  action.  The  latter 
action  is  brought  by  one  admittedly  out  of 
possession,  claiming  ownership  against  an- 
other admittedly  In  possession.  Plalntlfra 
action  Is  one  possessory  in  character.  His 
allegations  of  ownership  were  made  Incident- 
ally to  characterize  his  alleged  possession, 
and  entitle  him  by  reason  thereof  to  the  con- 
stmctlve  possession  of  the  entire  tract  in 
controversy,  should  he  have  established  pos- 
session of  a  part  under  a  title. 

If  plalntlfTs  action  was  possessory  in  char- 
acter, defendant  was  powerless  simply  by 
his  own  pleadings  to  alter  Its  character.  We 
think  in  this  case  he  met  plaintiff's  claim 
by  a  coonterclalm  of  like  character — that  he 
was  himself  in  possession  under  a  title,  and 
tbat  by  reasm  thoreof  his  possession  of  a 
part  gave  him  constmctlTe  possenlon  of  tlie 
whole  tract 

We  think  that  plaintiff  has  shown  that 
shortly  after  he  bought  this  prop»*ty,  he  took 
actual  possession  of  a  part  of  the  same 
through  an  Inclosure  made  by  Oayle  with  his 
consent,  and  tbat  this  possesslcm  continued 
up  to  the  institution  of  this  suit  Defendant 
concedes  that  nnder  artlde  3437  of  the  Re- 
vised Civil  Code  It  is  not  necessary  that  a 
person  wishing  to  take  poasession  of  an 
estate  should  pass  over  every  part  of  it,  and 
that  it  is  sufiBcIent  If  he  enter  on  and  occu- 
pies a  part  of  the  land,  provided  It  be  with 
tbe  Intention  of  possessing  all  Included  with- 
in the  boundaries;  but  be  maintains  that  the 
rule  does  not  apply  In  this  case,  for  the 
reason  that  the  plaintiff,  through  bis  act  of 
purchase,  bought  both  the  east  half  and  tbe 
west  half  of  section  15,  his  vendna  acqnirlng 
eadi  bait  of  tbe  same  by  dlffeiwit  titles. 
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The  qneittim  of  tte  titles  under  which  plain- 
tiff's vendors  mar  have  acquired  their  pn^ 
erty  does  not  enter  as  an  element  or  factor 
in  the  matter  of  the  possession  of  the  plain- 
tiff, their  vendee.  So  far  as  the  latter  Is 
concerned,  and  so  far  as  his  own  possession 
is  concerned,  the  origlu  of  plaintiff's  title 
dropped  out  of  consideration.  If  the  por- 
chaaer  bought  the  property  as  an  entirety, 
physically  connected,  his  possession  of  a  part 
carried  with  It  constructive  possession  of  the 
whole.  The  plaintiff's  title  and  possession 
thereunder  under  title  of  owner  being  shown 
to  have  preceded  any  title  or  possession 
which  the  defendant  or  his  author  has  estab- 
lished, we  are  of  the  opinion  that  the  rights 
of  the  parties  to  this  litigation  must  be  tested 
from  the  standpoint  of  plaintiff's  b^ng  in 
possession  of  the  property  under  a  title 
which  must  be  held  good  until  destroyed  by 
the  strength  of  a  8np«ior  titl&  The  defend- 
ant asserts  that  be  has  shown  that  he,  under 
a  claim  of  ownership  also,  took  possession 
of  this  property  by  reason  of  the  inclosure 
of  part  of  the  same,  and  that  that  fact  gave 
him  likewise  a  constructive  possession  of  the 
whole;  but  it  is  manifestly  imi)OS8lble  that 
there  should  be  two  constructive  possessions 
at  one  and  the  same  time  of  the  same  prop- 
erty. The  person  first  holding  constructive 
possession  of  a  particular  property  under  a 
title  maintains  It  as  against  later  alleged 
nmstructlve  possession  of  the  same  property 
by  another  person.  The  possession  of  the 
latter  Is  limited  to  the  precise  property  of 
which  he  has  actual  possession.  Under  the 
condition  of  things  disclosed  by  this  record 
there  is  no  ro<»n  for  the  application  of  the 
prescription  of  three  yean  lnv<Aed  by  the 
defendant. 

Plaintiff  having  shown  himself  to  have 
been  in  possession  of  this  property  for  over 
ten  years  under  a  title  of  ownership,  and 
the  defendants  having  been  shown  to  have 
gone  upon  the  property  and  cut  down  and 
carried  off  a  large  quantity  of  timber  from 
the  land,  it  is  upon  him  under  such  circum- 
stances to  justify  his  course  in  having  done 
so,  and  in  placing  the  act  from  Corbin  to 
himself  on  the  records.  We  do  not  think 
he  has  met  tbe  burden  Imposed  upon  him  by 
the  sltuatl(Hi.  We  are  of  the  opinion  that, 
when  he  took  title  from  Oorbln,  he  was 
aware  of  plaintlfTs  outstanding  title,  and 
that  his  action  in  going  upon  the  property 
and  cutting  tbe  timber  therefrom  was  in 
bad  faith.  His  acts  In  this  respect  were 
not  continuous,  but  at  Intervals,  as  was  also 
his  "occupancy"  (not  possession)  of  the  small 
inclosure  which  he  used  for  his  oxen.  If  It 
be  true  that  he  was  not  advised  of  plaintiff's 
rights  at  the  very  moment  that  he  purchased 
from  Corbin,  he  was  brought  to  a  knowledge 
of  it  very  soon  afterwards,  and,  so  far  as 
liability  for  the  timber  cut,  he  became  re- 
sponsible from  the  moment  he  came  to  such 
knowledge    Clorbin  had  liad  no  prior  pes-  | 


session  of  the  property  and  conveyed  none 
to  him.  The  tax  collector.  In  receiving  pay- 
ment for  taxes  on  the  land  from  Gllmore 
on  the  6th  day  of  October,  1890,  recognized 
that  the  state  had  taken  nothing  by  the  ad- 
judication made  to  it  in  April,  1886,  in  an 
assessment  in  the  name  of  Morales,  admitted 
Oilmore's  possession  of  the  -pToperty  at  that 
time  and  his  liability  for  the  taxes,  and  by 
receiving  them  from  him  ever  since  haft 
admitted  his  continuous  possession  and  lia- 
bility for  the  taxes  up  to  the  filing  of  this 
suit  Pitre  v.  Schlesinger,  110  La.  236.  34 
South.  426.  The  tax  collector,  after  receiv- 
ing payment  In  full  from  Gllmore  on  the  6th 
of  October,  1890,  of  all  the  taxes  which  he 
claimed  to  be  due  upon  the  property  at  that 
time,  was  without  authority  and  powerless 
to  receive  payment  of  the  same  taxes  a 
second  time  frtnn  Corbin  on  December  1, 
1890.  Townsend  v.  Edwards  (Fla.)  6  Bouth. 
213;  Mo<m  v.  March  (Kan.)  19  Pac.  335;  Kel- 
logg V.  McFatter,  111  La.  1047,  86  South. 
112;  Wilbert  v.  Michel,  42  La.  Ann.  866,  8 
South.  607;  McWllllams  v.  Michel,  43  La. 
Aon.  990,  10  South.  11;  Brown  T.  Land  Oo.» 
48  La.  Ann.  1188,  20  South.  711;  Lefebia  T. 
Negrotto,  44  La.  Ann.  T92.  11  South.  91. 

After  receiving  and  placing  In  the  treas- 
ury the  amount  of  taxes  paid  by  GlImore» 
the  state  was  estopped  from  subsequently 
selling  the  same  property  for  the  same  taxes 
to  another  person.  Corbin  acquired  no  title 
by  his  deed  from  the  Auditor,  and  conveyed 
none  to  Schenck.  Ill  La,  1017,  36  South.  112. 

In  Martin  v.  Barbour,  140  U.  S.  646,  11 
Sup.  Ct  U49,  85  L.  Ed.  646,  it  Is  said:  "To 
permit  the  sale  to  be  confirmed  would  be 
to  assist  the  state  to  take  advantage  of  Its 
own  wrong.  The  state  is  bound  by  the  acts 
of  her  officers  in  placing  the  lot  on  the  tax 
books  for  the  years  1885  and  1888,  and  re- 
ceiving from  tbe  appellees  the  taxes  of  those 
years.  Equity  will  treat  the  transactions  of 
a  waiver  of  the  supposed  forfeiture,  and  will 
regard  the  taxes  for  1886  and  1886  as  so 
much  paid  towards  redemptions,  and  will 
permit  the  payment  of  tbe  rest  The  appel- 
lant took  his  deed  tor  the  land  In  the  same 
condition  on  which  tbe  state  held  it  and 
subject  to  tbe  same  equities  and  defenses. 
The  state  having  created  its  bureau  of  taxes. 
Is  bound  to  see  to  it  that  its  officers  impart 
correct  information  to  parties  dealing  with 
it  and  do  not  mislead  them." 

The  state  is  Just  as  much  estopped  by  her 
acts  as  any  individual,  and  she  is  bound  by 
the  acts  of  her  officers  acting  as  tax  col- 
lectors. 

Counsel  refer  the  court  to  Pepper  v.  Dun- 
lap,  9  La.  Ann.  141;  Graham  v.  Tlgnor,  23 
La.  Ann.  670;  Bouth  v.  Citizens'  Bank,  28 
La.  Ann.  462;  Succession  of  Zacharle,  30  I^. 
Ann.  1262;  Dikinson  v.  Bank,  31  La.  Ann. 
256-470;  State  v.  Ober,  34  La.  Ann.  859; 
Gaudet  v.  Oauthreaux,  40  La.  Ann.  186.  3 
South.  646;  Breaux  t.  KegrottOf  43  La.  Ann. 
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135,  9  Sonth.  502;  Baymond  t.  Palmer,  47 
U.  Ann.  701.  17  South.  312;  State  T.  BaU- 
road  Ca,  104  La.  683,  29  South.  312;  Pitre 
r.  SchlealiDser,  110  La.  230,  34  South.  42S; 
Davis  T.  Gray,  10  Wall.  282,  21  L.  Bd.  447; 
Cturan  t.  State,  16  How.  308,  14  L.  Bd.  705; 
Oolorado  Coal  &  Iron  Co.  t.  United  States, 
123  U.  a  312,  8  Sup.  Ct  131.  81  L.  Ed.  182. 

This  case  Is  abaolntely  without  equity. 
The  plaintur  has  beoi  In  possession  of  this 
property  as  owner  since  1890,  and  has  been 
continuoualy  borne  upon  tbe  asBessment  rolls 
dace  that  date,  and  has  paid  all  the  taxes 
thereupon,  wbUe  the  defendant's  name  ap- 
peared on  the  rolls  for  the  first  time  (and 
tben  aa  a  dual  assessment)  In  1898.  It  ap- 
peared again  as  a  dual  assessment  In  1899, 
19Q0,  and  1901.  Schenck  paid  the'  taxes  on 
tbe  west  one-half  of  section  15  for  1901  and 
1902,  but  BO  also  did  the  plaintlfT.  There 
sre  no  tax  receipts  whatever  of  the  tax  col- 
lector of  taxes  as  having  hei»i  paid  by  Cor- 
bln.  The  west  one-half  of  section  15  was  as- 
sessed m  the  name  of  Charlra  O.  Morales  tn 
1SS5, 1886,  and  1887,  but  In  the  assessment  of 
1887  tbe  property  Is  described  as  "property 
forfeited  to  the  state";  the  "forfeiture"  re- 
ferred to  being  doubtl»B  tbe  adjudication 
made  to  the  state  in  April,  1880. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  is  erroneous,  and  that  the 
plahitur  is  entitled  to  a  Judgment  The  de- 
feodant  admits  to  having  cut  down  tlm- 
t«r  to  the  value  of  $2,000.  Plaintiff  claims 
to  his  brief  11,500.  We  think  that  plaintiff 
is  entitled  to  receive  that  amount  The  de- 
fendant la  entitled  to  a  Judgment  against 
his  warrantor,  Corbln. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  and  the  same  Is 
h«eby  annulled,  avoided,  and  reversed,  and 
It  Is  now  ordered,  adjudged,  and  decreed 
that  there  be  Judgmrait  in  favor  of  the  plain- 
tiff, William  V.  Gilmore,  against  the  defend- 
out,  JoseiA  Schenck,  quieting  the  said  plain- 
tiff in  the  possession  of  the  west  half  of  sec- 
tion 15  in  township  7  south,  range  5  east; 
and  It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  said  plaintlCf  recover  from  the 
said  defendant  the  sum  of  ?1,500  for  having 
trespassed  upon  tbe  said  land  and  cut  down 
a  large  number  of  trees  thereon,  and  banled 
8way  and  sold  the  same. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  title  set  up  by  the  said  de- 
fendant In  defense  of  his  action  in  the  prem- 
ises, to  wit  an  act  of  sale  to  R.  A.  Corbln 
of  the  said  property  on  the  30th  day  of  De- 
cember, 1890,  by  O.  B.  Steele,  Auditor  of 
the  state  of  Louisiana,  and  the  sale  of  the 
same  property  by  R.  A.  Corbln  to  the  defend- 
ant, Joseph  Schenck,  on  the  20th  day  of  Au~ 
gnat,  1901,  before  Willie,  notary  public  for 
the  parish  of  Tangipahoa,  be,  and  tbe  same 
are.  hereby  decreed  to  be  null.  void,  and  of 
no    act,  and  that  tbe  registry  of  the  same 


were  and  are  a  cloud  upon  the  plalntlfTs 
titie  to  said  property.  Defendant  la  decreed 
to  pay  the  costs  of  both  courts.  It  is  further 
ordered,  adjudged,  and  decreed  that  tiie  de- 
fendant, Joseph  Schenck,  do  have  Judgment 
against  his  warrantor,  B.  A.  Corbln,  for  9500, 
the  price  of  the  said  property  sold  to  blm 
said  Corbln,  with  costs  In  both  courts. 

MONBOB  and  FROVOSTT,  JJ„  concor  In 
the  decree. 

On  Rehearing. 

NICHOLLS,  J.  In  defendant's  aK>licati(ni 
for  a  rehearing  our  attention  is  directed  to  the 
plea  of  the  prescription  of  one  year,  which  he 
filed  in  this  court  after  the  transcript  was 
lodged  here.  We  should  have  noticed  It  spe- 
cially. We  did  not  do  so,  and  It  is  our  duty 
to  rectify  tbe  error.  Tbe  Judgment  which  we 
have  rendered  In  this  case  recognized  the 
fact  that  the  plaintiff  was  In  the  legal  pos- 
session of  the  property  claimed,  and  that 
tbe  defendant  was  not  His  acts  In  going 
iQMu  the  property,  catting  down  timber,  and 
removing  the  same  were  therefore  tbe  acts 
of  a  trespasser,  and  the  demand  of  the  plain- 
tiff for  damages  for  the  same  was  one 
brought  upon  a  cause  of  action  ex  delicto, 
and  It  was  prescribed  by  one  year  as  to  acta 
committed  more  than  one  year  prim:  to  the 
Institution  of  this  suit  unless  tbe  prescrip- 
tion was  tntermpted.  No  issue  under  the 
circumstances  of  the  case  was  raised  In  tbe 
district  court  as  to  that  prescription,  and  un- 
der article  902  of  the  Code  of  Practice  this 
cause  should  be  remanded  to  the  district 
court  for  trial  upon  the  Issue  raised  by  tbe  ex- 
ception of  the  prescription  of  one  year.  We 
find  no  ground  set  up  in  the  application  for 
a  rehearing,  other  than  that  which  we  have 
Just  referred  to,  which  In  our  ot^on  would 
warrant  us  in  granting  a  rehearing.  The  re- 
lief which  we  tbink  appellee  thus  entitied  to 
can  be  accorded  without  tile  necessity  ot  a 
rehearing. 

For  tbe  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  so 
much  of  the  Judgment  heretofore  rendered  In 
this  case  in  favor  of  the  plaintiff  against  the 
defendant  as  adjudged  and  decreed  that  "he 
recover  from  the  defendant  the  sum  of  $1,500 
for  having  trespassed  upon  said  land  and 
cut  down  a  large  number  of  trees  thereon 
and  hauled  away  and  sold  the  same,"  be, 
and  the  same  Is,  hereby  annulled,  avoided, 
and  reversed,  and  It  is  now  ordered  and  de- 
creed that  the  demand  of  the  plaintiff  against 
tbe  defendant  for  damages  for  the  cutting 
down  of  the  trees  and  hauling  the  same  off 
and  selling  them,  be,  and  It  Is,  left  open  for 
examination,  adjudication,  and  decision  by 
tbe  district  court  on  a  future  trial  upon  the 
issue  and  plea  of  the  prescription  of  one 
year,  and  for  that  purpose  and  to  that  ex- 
tent this  cause  is  bweby  ordered  to  t>e  re- 
manded to  0x6  district  court  for  further  pro- 


Digitized  by  Google 


46 


SB  SODTHBBN  BBFOBTEIL 


(Ale. 


ceeaingB.  Th*  application  for  a  rehearing  Is 
refused,  and  oar  Judgment  remains  undla- 
tnrbed,  except  as  above  altered. 


LADD  «t  aL  T.  POWBLL  et  bL 
(Supreme  Court  of  Alabama.    Feb.  9,  1906.) 

1.  QuiBTinoTiTLB— Ebsbiiitialb— PoasESSion. 

To  maintain  a  bill  to  quiet  title  under 
Code  1896,  S  809,  complainant  most  have  ac- 
tual or  constructive  possessioo,  peaceable  and 
undisputed,  u  dlstiiuiuished  from  a  disputed 
or  scrambling  possession. 

[Ed.  Note^ — ^For  cases  In  point,  see  ToL  41, 
Cent  Dig.  Quieting  Title,  I  41.] 

2,  SaUE— CONRnttTOTITK  PoSSBSSIOIf. 

In  the  absence  of  actual  possession  of  land 
in  any  one  else,  the  holder  of  the  title  fs  deem- 
ed to  be  in  conatructiTe  jmssession. 

8.  Same— Etidbhob. 

In  a  suit  to  quiet  title,  evidence  of  posses- 
sory acta  of  respondents  held  sufficient  to  so 
car  contest  complainants'  poasflssion  as  to  de- 
feat their  rl^t  to  maintain  the  suit. 
4.  Sahb. 

In  a  suit  to  qnist  title,  evidence  as  to 
"whose  land  was  It  generally  known  as?"  was 

incompetent. 

Appeal  from  Chancery  Gonrt,  Mobile  Coon- 
ty;  Thomas  H.  Smith,  Chancellor. 

Bill  to  quiet  title  by  William  G.  Powell  and 
others  against  John  M.  Ladd  and  others. 
From  a  decree  granting  the  relief  prayed 
for,  respondents  appeal  Bevoved. 

Bestor,  Gray  &  Bestor,  for  appellants.  Li 
H.  &  B.  W.  Faith,  for  ai^Ieea. 

ANDERSON,  J.  This  bill  was  died  to 
quiet  title  to  land,  under  section  809  of  the 
Code  of  1896.  This  court  has  repeatedly  held 
that  in  order  to  maintain  such  a  bill  the  com- 
plainant must  have  the  actual  or  constructive 
poBseealon,  peaceable  and  undisputed,  as  con- 
tradistinguished from  a  disputed  or  scram- 
bling one.   Lyon  t.  Amdt  (Ala.)  88  South. 


242;  Handle  v.  DanghdrUl  (Ala.)  89  South. 
162;  Brand  t.  U.  S.  a  Oo.,  128  Ala.  579.  30 
South.  60;  Adlor  T.  SulUvan.  US  AIl  SSZ,  22 

South.  87. 

The  complainants  oitabUshed  title  through 
their  ancestor,  W.  Q.  Powell,  the  patentee, 
and  in  the  absence  of  the  actual  possession  of 
anothw  the  law  fixes  the  constructive  posses- 
sion in  him,  who  has  the  title.  The  complain- 
ants also  established  an  actual  possession  of 
a  part  of  the  land  the  said  Powell,  who 
had  a  small  bouse  on  it,  and  cultivated  a 
small  portion  thereof  in  the  year  1862.  He 
died  in  1864,  and  the  land  was  abandoned  41 
years  ago,  the  house  disappeared,  timber 
grew  up  on  the  cleared  land,  and  it  has  been 
what  might  be  termed. wild  land  for  years. 
The  respondents  proved  possessory  acta  from 
1872  up  to  the  hearing  of  this  c^xme.  Said 
acts  consisted  of  gettlog  wood  oflF  the  land  at 
dlCferent  times,  selling  logs  and  cross-ties, 
permitting  a  tlmberman  to  camp  on  it,  keep- 
ing trespassers  from  going  on  It  and  clearing 
It,  paying  taxes  thereon,  and  selling  the  same 
under  a  decree  of  the  probate  court  by  the 
heirs  of  John  M.  liadd.  Sr.,  after  bis  death, 
and  a  continuation  of  acts  of  dominion  by  his 
sons,  the  purchasers  at  the  sale.  We  do  not 
here  decide  that  these  acts  were  suf9ctent 
to  divest  the  title  of  the  complainants,  as  this 
would  doubtless  be  a  pr<q;>ar  matter  for  the 
determination  of  a  Jury  in  an  action  at  law ; 
but  BU<A  acts  are  cotalnly  siifflclent  to  con- 
test the  possessicm  of  complainants  to  the  ex- 
tent of  defeating  their  rli^t  to  malntafn  this 
hill. 

The  evidence  as  to  "whose  land  was  It  gen- 
erally known  as?"  was  not  legal,  but  the  ex- 
clusion of  same  cannot  alter  the  conclnBlon 
reached. 

The  decree  of  the  chancellor  Is  reversed, 
and  (me  Is  here  rendered  dismissing  the  hill. 

McCLELLAN,  a  J.,  and  TZaon  and 
SIMPSON.  JJ.,  concur. 
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BBADLDT.* 
(Sopnnu  CoQrt  of  Alabtuoa.    Blay  18,  IMS.) 

1.  Sttpcbsidkas  —  SooFS  or  Rkiudt— Appli- 
cation. 

While  a  pstition  for  lapersedeai  of  an 
execution  !•  In  the  nature  of  a  bill  in  equity 
as  to  matter  of  discharge  alleged  In  the  petition, 
which  does  not  appear  of  record,  yet  bu^  mat- 
ter of  discharge  must  be  matter  arising  subse- 
quent, and  not  anterior,  to  the  judgment  on 
which  the  ezecation  is  Issued. 

2.  SA1I»— FOBRTTUBB  OP  REPLBVIII  BOIID. 

Under  Code  1890,  {  1479,  iwovidiM  that 
if  property  which  has  been  bonded  in  detinue 
by  the  onaocoessfnl  party  be  delivered,  and  the 
assessed  damages  and  costs  be  not  paid,  the 
sheriff  mnst  make  retnm  of  tiiat  fact  upon  the 
bond,  and  execution  must  issue  against  the 
obligors  for  such  damages  and  costs  as  may  be 
nnp>aid,  it  Is  the  duty  of  the  aherifE  to  receive 
the  proper^,  and  make  return  on  the  bond  of 
tiie  fact  of  the  delivery  thereof,  where  it  is 
tendered  by  the  nnsuooeasful  party  within  due 
time,  and  if  the  eheriff  fails  to  do  so,  and  in- 
stead thereof  returns  the  bond  aa  altogether 
ftnfefted,  an  execution  Issued  on  tba  bond  will 
be  sopenaded  on  petition  of  the  injured  party 
as  an  abuse  of  the  process  of  the  court 

Appeal  from  CSrailt  Oout,  Butler  GodiiIt; 
J.  O.  Blcb&rdwni,  Judge. 

rro  be  offidallir  reportedL" 

Petition  fbr  a  saperaedeas  of  an  OEecution 
bj  tbe  Jesse  I^rench  Piano  ft  Organ  Com- 
pany against  D.  I.  Bradley.  From  a  Jndg* 
ment  dismlsring  tbe  petition,  plaintiff  ap- 
peals. RcTersed. 

Bay  Bushton  and  C.  B.  Eamllton,  for  ap- 
pelant D.  M.  Powell  for  appellee. 

DOWDELL,  J.  Tbis  la  a  petltl<»  tor  a 
supersedeas  of  an  execntlon  Issned  by  tbe 
clerk  of  the  drcnit  court  on  a  statntory  re- 
plevin bond  In  a  detinue  suit,  which  said 
bond  bad  been  returned  by  the  sheriff  as 
forfdted.  A  demorrer  was  sustained  to  tbe 
petition,  and  upon  failure  of  tbe  petItion« 
to  furtbor  plead  tbe  petititm  was  dlsmlsaed. 
From  tbe  judgment  of  the  court  diamlsslng 
tbe  petition  ttili  appeal  is  prosecuted. 

There  la  but  <Hie  asdgnmrait  of  error,  and 
flds  la  baaed  on  tbe  ruling  of  the  court  in 
sustaining  the  demurrer.  Hie  petition, 
among  other  things,  shows  that  the  peti- 
tioner, who  was  tbe  plaintiff  in  the  detinue 
ndt  proaecnted  an  appeal  from  tbe  judg- 
ment In  that  suit  to  tbis  court,  glTlng  secu- 
ri^  for  costs  and  executing  a  supersedeas 
bond.  The  security  fbr  costs  In  said  appeal 
and  Oie  aupenedeas  bond  were  not  given 
imtli  after  the  expiration  of  90  days  from  tbe 
rendition  of  tba  judgment  In  tbe  detinue  suit, 
but  before  the  retnm  of  the  r^levin  bmd 
by  tbe  sheriff  as  having  been  forfeited.  Tbe 
petition  further  shows  that  on  the  80th  of 
June,  190S,  the  judgment  appealed  from  in 
the  detinue  suit  waa  affirmed  by  this  court 
(35  Sotttb.  44),  and  on  the  28th  of  July  1903. 
and  wifliin  80  days  after  said  judgm^t  of 
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affirmance  by  thia  court,  the  petitioner  de- 
livered the  piano  to  the  sheriff,  but  the  aher- 
ifj^  on  the  BoUcltatltHi  of  the  defendant,  re- 
fused to  receive  the  same,  and  on  the  1st 
day  of  August  thereafter  returned  the  re- 
plevin bond  with  his  Indorsement  of  for- 
feiture thereon,  and  tbereiq^  the  clerk 
Issued  the  execution  which  is  now  sought  to 
be  supwseded. 

As  a  propoidtlon  of  law,  tbe  doctrine  seems 
to  be  well  settled  by  former  adJudlcatlcHis 
of  this  court  that  matter  existing  anterior 
to  the  judgment  cannot  be  made  a  ground 
for  supersedeas  of  an  execution  issued  on 
snch  judgment.  Marshall  r.  Caudler,  21 
Ala.  'titO;  Matthews  t.  Rol^nson,  20  Ala. 
130;  State  v.  Beasley,  46  Ala.  81;  Thomp- 
son V.  LasBlter,  86  AJa.  636,  6  South.  88. 
On  a  petition  for  siqterBedeas  of  an  execu- 
tion It  was  said  by  this  court  in  Branch 
Bank  v.  Coleman,  20  Ala.  140:  "The  pro- 
ceeding In  this  case  cannot  be  regarded  as  a 
proceeding  at  common  law  in  the  strict 
sense  of  that  term.  It  Is  substitnted,  in  our 
practice,  for  the  writ  of  audita  querela,  and 
the  same  rules  which  govern  the  one  must 
regulate  the  other,  with  but  slight  excep- 
tions [citing  Lockhart  v.  McElroy,  4  Ale. 
572;  Edwards  v.  Lewis,  16  Ala.  813;  Dun- 
lap  T.  Clements,  18  Ala.  778;  Rutland  v. 
Pippin.  7  Ala.  4691.  This  writ,  and  the 
proceeding  on  which  It  was  founded,  were  in 
the  nature  of  a  bill  In  equity  (1  Bac.  Ah.  307; 
2  Blac.  Com.  406);  and  the  ground  of  the 
jurisdiction  to  award  it  la  said  to  be  the 
power  and  duty  of  all  conrta  to  prevent  tbe 
abuse  of  their  proceu  where  an  improper 
or  unjust  use  is  attempted  tx>  be  made  of  It 
(Lockhart  v.  McBlroy,  supra).  Indeed.  It 
may  be  properly  regarded  in  all  Instances 
in  which  tbe  matter  of  discharge  inalated 
upon  In  the  petition  does  not  appear  on  Uie 
record  as  a  substitute  for  a  bill  in  equity. 
Qreat  latitude  must  thenfore  be  allowed  In 
making  up  tbe  issue,  and  a  cturesponding 
latitude  extended  to  the  proof  under  such 
Issue.  So  that  even  If  the  matter  relied 
upon  by  the  petitioner  wonld  form  a  good 
equitable  satisfaction  of  the  Judgment,  which 
the  writ  of  execution  is  used  to  enforce.  It 
may  be  Inquired  into  in  this  way,  and  tbe 
execntlon  perpetually  superseded."  From 
the  above  authorities  It  will  be  seen  that  tbe 
primary  and  principal  object  ot  the  remedy 
by  the  writ  of  supersedeu  Is  to  prevent  tbe 
abuse  of  the  process  of  the  court,  and,  while 
It  Is  said  to  be  In  the  nature  of  a  bill  In 
equity  as  to  matter  of  discharge  Insisted  on 
In  the  petition,  which  does  not  appear  of 
record,  such  matter  of  dlsdiarge  Insisted  on 
In  the  petition  must  be  matter  arising  sub- 
sequent to,  and  not  anterior  to,  the  judg^ 
ment  In  caaes  like  the  <me  before  us, 
where  a -replevin  bond  has  been  executed, 
the  statute  (section  1479  of  the  Code  of  1896) 
provides,  among  other  things,  that,  "if  tbe 
property  be  delivered,  and  the  damages 
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assessed  for  its  detention  and  the  coats  be 
not  paid,  the  sheriff  most  upon  the  bond 
make  retam  of  the  fact,  and  execution  must 
Issue  against  any  or  all  of  the  obligors  for 
such  damages  and  costs,  or  for  either,  as 
either  may  be  unpaid."  The  petition  avers 
a  delivery  of  the  piano,  the  property  replev- 
ied, or  what  was  equivalent  thereto,  an 
offer  to  deliver  and  a  refusal  by  the  sheriff 
to  receive  the  same;  and  this  -within  80  days 
after  the  Judgment  of  affirmance  by  this 
court.  On  the  facts  averred  In  tbe  petition, 
and  which  were  confessed  on  demurrer,  it 
was  tbe  duty  of  the  sheriff  to  have  received 
the  piano,  and  made  return  on  the  bond  of 
the  fact  of  the  delivery.  In  accordance  with 
the  directions  In  the  statute.  This  the  sheriff 
did  not  do,  but  Instead  thereof  returned  the 
bond  as  forfeited  in  toto.  This  action  de- 
prived the  [wtltioiier  of  a  clear  legal  right, 
and  operated  an  Injustice  to  It  through  an 
Improper  use  of  the  process  of  the  court, 
and  to  meet  and  correct  such  wrong  It  Is 
that  the  remedy  here  employed,  of  a  petition 
for  a  supersedeas  of  the  execution,  Is  pe- 
culiarly adapted. 

Our  conclusion  is  that  the  court  erred  In 
sustaining  the  demurrer  to  the  [}etItlon,  and 
It  follows  that  the  Judgment  appealed  from 
must  be  reversed,  and  tbe  cause  remanded. 

Rerersed  and  remanded. 

McCLELLAN,  C.  J.,  and  SIMPSON,  AN- 
DERSON, and  DBNSON,  JJ.,  concur. 


SALOMON  et  al.  r.  TATLOB. 
(Supreme  Court  <a  Florida.    July  8,  IMMf.) 

APPIAI.— PABTIEB  iNTEBSSrHD. 

An  appeal  entered  by  those  not  parties  to 
a  Buit  in  the  namea  of  a  party  and  toemselvea 
will  be  dismlBaed/  there  being  no  showing  prior 
to  the  appeal  that  those  prosecuting  the  appeal 
were  interested  aa  privies  or  otherwise. 

[Ed.  Note. — For  cases  In  point  see  n>L  2, 
Gent.  Dig.  Appeal  and  EmHr, )  0S9.] 

(Syllabus  by  the  0>urt) 

In  Banc.  Appeal  from  Circuit  Court,  Jef- 
ferson County;  John  W.  Malone,  Judge. 

Action  by  Thomas  J.  Taylor  against  Ju- 
lius Salomon  and  others.  Decree  for  plain- 
tiff, and  the  Belknap  Hardware  &  Manufac- 
turing Company  and  others  appeal.  Dis- 
missed. 

Liddon  &  Smith,  for  appellants.  Thoa.  L. 
Clarke,  for  app^lee. 

FEB  OUBIAM.  The  BellEnBp  Hardware 
Company  and  the  Hargadlne-McElttrlck 
Goods  Company  sued  oat  this  appeal  on 
July  80,  IBOi,  la  their  own  name  and  In  the 
name  of  Jnltiui  Salomon,  as  assignee  of 
Thomas  J.  Taylor,  from  a  decree  of  tbe  date 
of  February  9,  1001,  purporting  to  bave  been 
made  In  a  suit  wherein  the  said  Taylor  was 


c<nnplalnant  and  the  said  Salomon  as  as- 
signee and  tbe  said  corporations  were  de* 
fendants.  Tlie  only  decree  In  the  record  la 
one  entered  In  a  suit  between  the  said  Tay- 
lor and  the  said  Salomon  as  assignee  alone^ 
Thra-e  is  nothing  In  the  record  prior  in  time 
to  the  entry  of  the  appeal  to  show  that  tbe 
corporations  were,  or  even  offered  to  become, 
parties  to  the  suit,  nor  that  they  had  any 
interest  In  the  subject-matter  of  the  suit,  as 
privies  or  otherwise;  and  the  appeal  Is  tilers 
ton  dismissed  at  tbelr  cost 


GUNBT  V.  6WEBTSEB  et  aL 
(Supreme  Court  of  Florida,  Division  A.  'March 
la  1908.) 

Error  to  Circuit  Court,  Hlllsboroui^  CJoonty; 
W.  A.  Carter,  Referee. 

Action  by  George  D.  Sweetser,  John  H. 
Sweetser,  Theodore  E.  Pembroke  Joseph  H. 
Bumstead,  George  L.  Putnam,  and  Howard  P. 
Sweetser,  copartnen  doing  business  under  the 
firm  name  of  Sweetser,  Pembroke  &  Go.  against 
Edward  R.  Gnnby,  as  assignee  for  the  benefit 
of  A.  H.  Hayden.  Judgment  for  plaintlffB,  and 
defendant  brings  error. 

O.  O.  Wbitaker,  for  plaintlfl  In  wror.  F. 
M.  Blmonton,  for  deftodants  hi  oror. 

FEB  CUBIAH.    The  Judgment  Is  affirmed. 

B0SKIM8  t;  BUTLEB. 

(Supreme  Court  of  Florida.    Mardi  10,  ISOS.) 

In  Banc.  Error  to  Circuit  Court,  Jacksoli 
County. 

Writ  by  O.  J.  Butler  against  W.  H.  Hoskins. 
Judfcment  for  plaintiff,  and  defendant  brings 
error. 

C.  L.  Wilson,  for  plaintiff  in  error.  J.  M. 
Calhoun,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  <ai  motion  of 
counsel  for  defendant  in  error. 


PALMER  et  al.  v.  FINLET. 

(Supreme  Court  of  Florida.  June  27,  1905.). 

Ill  Banc  Action  by  Julia  D.  Finley,  as  ad- 
ministratrix of  the  estate  of  Samuel  i.  Finley, 
deceased,  against  Thomas  Palmer  and  others. 
Decree  for  complainant,  and  defendants  appeaL 

C.  0.  Whitaker,  for  appellee. 

PER  CURIAM.  Cause  dlsmlased,  on  mo- 
tion of  counsel  for  appelleew 


WEST  et  al.  v.  DAVIS. 
(Supreme  Court  of  Florida,  Division  A.  June 
27,  1905.) 

Ehror  to  -Circuit  Court,  Hamilton  County; 
Bascom  H.  Palmer.  Judge. 

Action  by  J.  M.  Davis  against  B.  E.  West  and 
others.  Judgment  for  pUuntiff,  and  defendants 
bring  error. 

Cooper  ft  Oooper,  Rees  ft  Rees,  and  Robin- 
son, Small  ft  Stephens,  for  plaintiffs  In  error. 
M.  F.  Bixnm  and  O.  D.  Tuten,  tot  defendant  In 
error. 

FEB  OUBIAM.  The  Judgment  Is  affirmed. 
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JOHNSON  T.  WALKBB. 

(Saprane  Court  of  Mlarindppi.   July  1906.) 

t  Bavtabdt  Pbocbedins»— Disuissax. 

Dismlsaal  of  a  bastardy  suit  withoat  prej- 
udice is  not  a  bar  to  the  iiutitotion  of  another 
■nit. 

[Ed.  Note. — For  cases  in  point.  m%  ^cL  6» 
Cent.  Dig.  Bastards,  i  48.] 

2.  SaKX— JUKISDICTION. 

Under  Code  1^2,  {  249,  aathoTlzing  a  sin- 
^e  woman  detirered  of  a  bastard  to  make  com- 
plaint M»ln>t  the  father  of  the  child  to  any 
jnstiee  of  the  peace  of  the  county  where  she 
may  be  delivered,  a  Justice  of  the  peace  of  one 
ditctrlet  may  isfme  a  bastardy  warrant  and  try 
the  cause,  though  the  affidavit  was  made  before 
a  jnstice  of  another  district,  and  though  de- 
fendant was  a  hoiueholder  and  resident  of  nei- 
ther of  the  districts,  notwithstanding  the  pro- 
visions of  section  requiritu;  ordinary  jus- 
tice suits  against  freeholders  or  householders  to 
be  brought  in  the  district  In  which  defendant 
resides,  etc. 

[Ed.  Note.— For  cases  in  point,  sm  nL  9, 
Osnt.  IMg.  Bastards,  9  82.] 

3.  Same— ArnoAviT. 

Under  Code  1892,  S  934,  authorizing  Jus- 
tices of  die  peace  to  administer  oaths  ana  take 
affidavits  whenever  the  same  may  be  necessary 
or  proper  in  proceedings  in  any  court,  a  bas- 
taroy  affidavit,  if  required  by  section  249,  may 
be  made  before  a  Justice  other  tlian  the  one 
who  issues  the  warrant  and  tries  the  case. 

[Ed.  Note. — For  cases  In  point,  SM  toL  6; 
Cent.  Dig.  Bastards,  I  IMS.] 

4.  Same— Issue. 

Where  plaintlfF  In  bastardy  proceeding 
files  an  affidavit  and  declaration  alleging  that 
defendant  is  the  father  of  the  child,  and  de- 
fendant flies  his  affidavit  traversing  the  allega- 
tion, and  goes  to  trial  on  the  issue  so  made 
witnont  oblection  until  after  Jndgmoit,  an  is- 
sue is  snfficiently  made  up  to  satisfy  Code  1892, 
I  2S2,  requiring  the  drcnit  court  In  Itastardy 
proceedings  to  nave  an  issue  made  up  as  to 
whether  the  reputed  fatha  Is  the  nal  father 
or  not. 

5.  Sahc— PRniFCS  or  Child. 

In  bastardy  proceedings,  the  momentary 
presence  of  the  child  in  the  courtroom  was  not 
reversible  tmr,  where  plaintlfTs  counsel  im- 
mediately aifi  quietly  directed  that  it  be  re- 
moved, and  no  profert  at  Uie  child  was  made 
to  Uie  Jury,  nor  oCFered  to  be  made,  and  no 
reference  thereto  was  made  by  the  counsel  in 
the  presence  and  hearing  of  the  Jury. 

[Ed.  Note. — For  cases  In  point,  M  rtL  8, 
Cent.  Diff.  Bastards,  H  178,  2^.] 

6L  SaU—ETZDEHOI— Dbcusatxons. 

In  bastardy  proceedings,  declarations  made 
by  the  mother  during  travail  relative  to  the 
paternity  of  the  child  are  competent  although 
th(>  mother  survives,  notwithstanding  -Code 
1892,  i  257,  declaring  such  declarations  admis- 
sible after  the  death  of  the  mother,  when  prov- 
ed to  be  dying  declarations. 

[Ed.  Note. — For  cases  in  point,  SM  Yot,  9, 
Cent.  Dig.  Bastards,  S  160.] 

T.  Samx — Hahmless  Ebbob. 

In  bastardy  proceedings,  where  competent 
declarations  of  plaintiff  made  during  travail  as 
to  the  paternity  of  the  child  were  admitted  and 
were  bdore  the  jury,  sut>sequent  testimony  rela- 
tive to  Uia  same  matter  was  not  so  prejudicial 
as  to  warrant  a  reversal,  when  considered  with 
iostractions  directing  tha  Jury  to  weigh  such 
statements  and  decIatatlonB  with  great  caution, 
and  stating  that  they  «m  not  Undlng  on  de- 
fendant. 

88  SO.— 4 


In  bastardy  proceedings,  tks  exclusion  of 

evidence  that  puuntlff,  who  was  a  young  girl, 
denied  up  to  tne  data  ot  her  confinement  that 
she  was  pregnant,  or  that  she  had  ever  had 
criminal  conversation  with  any  man,  was  not 
prejudicial  error. 

9.  Samx. 

In  bastardy  proceedings,  where  defendsnt 
had  admitted  that  no  had  been  engaged  to  plain- 
tiff, and  continued  to  visit  hw  after  the  engage- 
ment was  canceled,  and  was  wldi  ha  al<»M  at 
night  at  the  times  and  places  and  under  the 
circumstancea  detailed  by  her  as  iKing  the 
times  and  places  when  the  acts  of  Intercourse 
took  place,  the  ezelttrfon  of  testhnoiv  that  the 
engagement  bad  nera  beu  reueweo  was  not 
prejudicial  error. 

10.  AFFKAL— ESIOPPEI.  TO  AlXEOX  SlRBOB. 

In  bastardy  proceedings,  defendant  could 
not  complain  ot  testimony  that  plaintiff  had 
had  him  arrested  on  a  charge  of  seduction, 

where  the  testimony  was  brought  out  by  de- 
fendant's own  counsel  on  cross-examination 
over  the  objection  of  plaintiff's  counsel,  and  in 
spite  of  Uie  ruling  of  the  oourt  sustaining  the 
ooJecUon. 

11.  BaSTABDT  FBOOEBDINaS—lNSTBUOnoNS. 
In  bastardy  proceedings,  an  instruction  in 

the  exact  language  of  Code  169%  S  258,  au- 
thorizing the  jury  to  assess  such  damages  as  It 
may  think  proper  In  complainants  favor,  and 
to  direct  the  same  to  be  paid  annually  or  other- 
wise for  any  term  of  years  not  exceeding  18; 
etc.,  (s  correct. 

Appeal  fAun  dnmlt  Court;  Tate  Coan^; 
J.  B.  Bootbe,  Judge. 

Bastardy  proceedings  by  Kittle  Lon  Wal- 
ker against  Sidney  Johnstm.  From  the 
Judgment  rendered,  defendant  appeals.  Af- 
firmed. 

W.  J.  East;  for  appellant  J.  F.  Dean, 
for  anwllee. 

HOUSTON,  Special  Jndge.  This  is  a  pro- 
ceeding under  chapto-  IS,  Code  1892.  by  ap- 
pellee agalnat  appellant  On  August  10, 
1904,  appellee,  a  ^ngle  woman,  resident  In 
Tate  county,  was  delivered  of  a  child  there- 
in. The  next  day  she  ,made  affidavit  before 
J.  H.  Wallace,  a  Justice  of  the  peace  of  dis- 
trict No.  5  of  said  county,  under  section  249, 
Code  1892,  alleging  that  appellant  was  its 
father.  On  the  return  day  she  appeared  be- 
fore  Wallace,  withdrew  the  affidavit,  and 
dismissed  her  suit;  the  judgment  reciting 
that  the  dismissal  was  "without  prejudice." 
On  the  same  day  she  made  another  affidavit 
before  McKlnnon,  justice  of  the  peace  of  dis- 
trict No.  3,  taken  before  0.  P.  Vamer,  an- 
other Justice  of  the  peace  of  district  No.  4 
of  Bald  county,  and  he  issued  his  warrant 
upon  it  On  the  return  day  thereof,  appel- 
lant made  a  motion  to  dismiss  the  case  be- 
cause of  the  above  facts,  alleging  and  prov- 
ing also  that  defendant  below  was  a  house- 
holder and  resident  of  district  No.  6.  This 
motion  being  overruled,  Vamer,  after  trial, 
required  him  to  give  bond  for  bis  appear- 
ance In  the  circuit  court  In  the  circuit 
court  plaintiff  below  filed  her  declaration. 
Defendant  renewed  bis  motion,  which  being 
overruled,  he  traversed  the  allegations  of 


Digitized  by  Google 


60 


89  SOTJTHBBN  BBPOBTEB. 


(MiBS. 


said  declaration.  Trial  being  had  upon  the 
merits,  the  Jury  returned  a  verdict  for  |1,000. 
Judgment  waa  entered  tb^eon,  ordering  de- 
fendant to  pay  said  sum  at  once,  or  to  exe^ 
cate  his  bond  for  $1,000  payable  to  the  state, 
to  pay  on  the  Ist  day  of  January,  1906,  and 
annually  thereafter,  for  nine  years,  the  sum 
of  (100  for  the  support  and  education  of  said 
child,  etc.  After  motion  for  new  trial  was 
overruled,  defendant  proeecuted  this  appeal. 

We  think  the  motion  to  dismiss  was  prop- 
erly overruled.  That  the  dismissal  "with- 
out prejudice"  befrae  Wallace,  Justlee  of  the 
peace,  did  not  bar  the  appellee  from  insti- 
tuting anoth»  suit,  and  was  not  res  ad- 
Judicata,  Is  settled  by  Wilson  &  Gray  v. 
May  Pants  Co.  (Miss.)  37  South.  813.  Conn- 
s' for  appellant  cites  8  Bnc.  PI.  A  Prac.  300, 
to  the  effect  that  an  adjudication  in  this 
proceeding  la  4  bar  to  a  subsequent  prosecu- 
tion on  the  same  charge;  but  the  very  au- 
thority adds  this:  "But  it  seems  that,  un- 
less the  Judgment  is  on  the  merits,  it  cannot 
be  pleaded  in  bar" — and  cites  decisions  of 
several  states,  and  they  and  the  footnotes 
fully  sustain  the  proposition  that  it  is  not  a 
bar  unless  t^e  case  is  tried  on  its  merits. 
See,  also,  footnotes  to  5  Cyc.  674,  Mooney 
V.  State,  96  111.  App.  822,  and  Weatherford 
T.  Weath«4ord,  56  Am.  Dec.  221,  note. 

Justice  of  the  Peace  Varner  had  authority 
to  Issue  the  warrant  and  Jurisdiction  to  try 
the  case,  even  though  the  affidavit  was  made 
before  the  Justice  of  the  peace  of  another 
district,  and  the  defendant  was  a  house- 
holder and  resident  In  neither  of  their  dis- 
tricts. Section  2395.  Code  1892,  has  no  ap- 
plication to  this  character  of  proceedings. 
Chapter  15,  Code  1892.  is  sui  generis.  Sec- 
tion 249  thereof  provides  that  the  mother 
can  make  complaint  before  any  Justice  of 
the  peace  of  the  county  where  she  may  be 
delivered,"  etc.  No  affidavit  and  no  writ- 
ten complaint  Is  expressly  required  by  the 
statute.  But,  even  if  an  afKdavit  were  re- 
quired, It  can  be  made  before  a  Justice  of 
the  peace  other  than  the  one  who  issues  the 
warrant  and  tries  the  case.  Section  984, 
Code  1892;  Mooney  v.  State.  96  UL  App.  622; 
3  Ency.  P1..&  Prac.  296-298. 

As  to  an  Issue  not  being  made  up,  even 
if  there  is  any  necessity  for  a  formal  issue 
or  formal  pleadings,  other  than  the  denial 
by  defendant  of  the  charge  (as  it  is  said 
there  Is  not  In  the  last  two  authorities  cited), 
the  Issue  was  properly  made  up  in  the  in- 
stant case,  witliln  the  contemplation  of  sec- 
tion 252,  Code  1892.  The  affidavit  and  dec- 
laration of  the  plaintifl  were  filed,  alleging 
that  the  defendant  was  the  father  of  the 
child,  and  the  defendant  filed  his  affidavit  in 
the  circuit  court,  traversing  this  allegation. 
Besides,  defendant  went  to  trial  on  this  Is- 
sue, without  making  objection  until  after 
Judgment  In  his  motion  for  a  new  trial. 

The  assignment  of  error  as  to  the  child 
being  brought  into  court  is  untenable.  There 
is  diversity  of  opinion  as  to  whether  the 


child  may  not  be  exhibited  before  the  Jury 
for  their  inspection  as  evidence  In  the  case 
to  show  its  resemblance  to  def«idant^  by 
comparing  the  features  and  appearance  of 
the  two,  and  as  to  whether  counsel  may  not 
draw  attention  to  and  comment  on  this  re- 
semblance. Among  others,  the  states  of 
Iowa,  North  Carolina,  and  Massachusetts 
permit  this  to  be  done.  See  Hanawalt  v. 
State  (Wis.)  24  N.  W.  489,  54  Am.  Rep.  689; 
Scott  V.  Donovan,  153  Mass.  379,  26  N.  E. 
871.  We  are  not  called  upon  In  this  case 
to  express  any  opinion  as  to  which  is  the 
better  and  sounder  doctrine,  as  this  record 
shows  affirmatively  that,  as  soon  as  the 
mothw  brought  the  child  into  the  court- 
room, plaintUfs  counsel  directed  plalntiers 
father  in  an  undertone  to  have  it  removed, 
which  was  done  by  plaintiff's  sister,  who 
was  only  about  80  feet  away;  that  the  child 
was  in  the  presence  of  the  Jury  tor  only 
about  two  minutes:  Uiat  no  profert  of  the 
child  was  made  to  the  Jury,  and  none  offered 
to  be  made;  nor  was  any  reference  to  the 
baby  made  by  counsel  In  the  presence  and 
hearing  of  the  Jury,  and  no  attention  called 
to  It  In  any  way.  The  authorities  are  uni- 
form on  the  proposition  that  this  does  not 
constitute  error — certainly  not  reversible  er- 
ror. In  Hutchinson  v.  State,  19  Neb.  266. 
27  N.  W.  114,  the  mother  held  the  child  in 
her  arms  in  plain  view  of  the  Jury  during 
the  entire  time  that  she  was  testi^lng  as  a 
witness,  to  which  due  objection  and  excep- 
tion was  taken.  The  court  said,  inter  alia: 
"It  must  be  apparent  to  any  mind  that  the 
mere  presence  of  the  child  could  have  no 
prejudicial  effect  upon  the  rights  of  defend- 
ant" 

Nor  do  we  think  that  the  admlasltm  of  the 
evidence  as  to  the  declaration  made  by  com- 
plainant during  travail  relative  to  the  pa- 
ternity of  the  child  constltnted  reversible  er- 
ror. This  question  has  never  been  adjudi- 
cated by  this  court  The  decisions  are  not 
uniform  as  to  the  admissibility  of  such  dec- 
larations; but  the  better  doctrine'  seems  to 
be  that  they  are  admissible  for  the  purpose 
of  corroborating  her  evidence.  5  Cya  660, 
061,  while  saying  that  "declarations  of  the 
prosecutrix  tending  to  corroborate  her  tee- 
timony  are  generally  Inadmissible,"  Imme- 
diately adds  "accusations  of  the  defendant 
during  her  travail  may,  however,  be  shown 
in  corroboration  of  her  evidence" — citing 
cases.  See.  also,  Benton  v.  Starr,  68  Conn. 
286,  20  Atl.  450;  Harty  v.  Malloy,  67  Conn. 
339,  35  Atl.  269;  Scott  v.  Donovan,  163  Mass. 
878,  26  N.  E.  871;  Robbins  v.  Smith,  47  Conn, 
182;  Beed  v,  Hasklns.  116  Mass.  199,  Wig- 
more,  who  is  recognized  as  one  of  the  high- 
est auth<nltiee  on  the  subject  of  Evidence, 
in  his  valuable  new  book  says:  "Tliere  is 
no  reason  why  this  should  not  be  the  general 
rule."  And  this,  od  common-law  principles. 
WIgmore  on  Evidence^  vol.  2,  p.  1340,  (  1141. 
While  the  text  of  2  Ency.  of  Evidence,  p. 
244,  cited  in  the  aUe  and  exhaustive  brief 
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of  counsel  for  ai^Uant,  seems  to  6«ny  the 
competence  ot  mich  OTidenc^  yet,  In  tbe  note 
tbereto  (pages  24S,  It  uses  tills  Ian- 
gnage:  '^he  motber  Is  a  oraapetrat  -nrltnees 
to  show  tn  corroboration  fit  ime  testimony 
that  In  tiie  time  of  her  tiaTall  she  accnsed 
the  defendant  of  being  the  father  of  the 
ehlld."  Also,  that  "declarations  of  tiie  com- 
plainant made  duxlng  trftvall  as  to  the  pa- 
ternity of  the  child  are  admissible  in  corrob- 
oiatlcm  of  her  tutlmony."  Counsel  In  bis 
brief  says:  "The  doctor  oonld  not  tell  what 
she  said"— and  cites  Weatberford  t.  Weath- 
erford,  66  Am.  Dec.  210,  note,  and  Bddy  t. 
Gray,  4  Allen  (Mass.)  435.  These  cases  only 
hold  that  the  declarations  which  the  attend- 
ing phy8i<dan  made  to  her  during  travail 
r^ttve  to  bar  condition  or  peril  are  admis- 
dlri*.  Ttuiy  do  not  apply  to  what  she  might 
have  said  to  him.  In  the  Instant  case  tbe 
record  does  not  show  that  Dr.  Orr  said  any- 
thing whateror  to  her  about  li«  ctmdltlon 
or  peril.  He  asked  her  how  long  she  was 
going  to  stidc  to  the  fact  that  it  was  Sidney 
Johnson.   She  repUed,  "Until  I  die." 

It  follows  that  Instrnctlim  Na  4,  given  the 
plaintiff,  was  not  error.  It  only  tells  the 
Jnry  that  It  m^  consiaer  the  declaratloo  ttf 
plaintiff,  that  defoidant  was  the  father  of 
the  dilld,  in  connection  with  all  the  other 
testimony  in  the  case,  and  give  it  snch 
wdght  as  tbey  may  deem  iwopar.  Nor  do 
we  think  that  section  2B7,  Code  1882,  mlU- 
tates  against,  or  excludes^  the  conclnskm  that 
snch  declarations  are  admlislble.  By  Its  ex- 
press langiuge  that  section  porports  to  deal 
with,  and  as  a  mattw  of  fact  only  and  mere- 
ly deals  with,  tbe  admisslblltty,  after  or 
"when  the  moth0  la  dead,"  of  bar  declara- 
tions  In  tier  travail,  and  was  simply  Intended 
to  extend  the  doctrine  of  admissibility  to  the 
period  after  her  death,  and  In  the  contin- 
gency that  she  durald  ffie,  and  to  provide 
that  In  the  event  of  snch  a  contingency  they 
might,  if  proved  to  be  her  dying  declarations, 
be  received  in  evidence,  not  as  corroborative 
merely,  bnt  as  original  substantive  evidence, 
when  tiie  trial  ol  tbe  case  occurred  after  her 
death.  It  left  tiie  question  as  to  their  admis- 
sibility wboi  she  was  living  at  tbe  time  tbe 
case  was  tried.  Just  aa  it  wea  before  its  pas- 
Bsge.  Without  tills  statute,  the  mother's 
deathbed  declarations  as  to  the  patemi^  of 
the  child  w&n  gennally  held  to  be  inadmissi- 
ble. 5  Gye.  061,  notew  The  sole  and  only  ob- 
ject of  the  statute  was  to  extend  the  doctrine 
as  to  dyins  dedaratlttis  to  such  declarations 
of  the  motiier  in  bastardy  proceedings,  and 
to  place  beyond  controversy  their  admissibil- 
ity, not  merely  as  corroborative,  but  aa  orig^ 
Inal  and  substantive,  evidence. 

In  our  opinion  the  testimony  of  Mrs.  Per- 
kins tiiat  appellee,  during  her  travail,  told 
witness  that  lOipelUnt  was  the  father  of  her 
dilld,  was  admissible.  This  being  so,  tbe 
Jnry  already  having  before  it  this  comjietont 
evidence  aa  to  tiiat  statemoit,  we  are  nnable 
to  see  from  this  record  how  the  sabseqnent 


testimony  of  Dr.  Orr  and  lbs.  Flnence 
Walker,  the  motbes  of  appellant;  relative  to 
this  same  matter  and  only  cumulative,  conld 
<9arato  so  prejudicially  upon  the  rli^te  ot 
di^idant  with  the  Jury  as  to  warrant  us  In 
reversing  this  case.  The  court  expressly  in- 
structed the  Jury,  at  defendants  request, 
tiiat  th^  should  carefully  wel|^  and  con- 
sid»  with  great  caution  tiuee  statancnts 
made  by  the  plaintiff  as  to  who  was  the 
father  of  the  child,  and  that  such  Btatements 
and  declarations  made  by  the  plaintiff.  In  the 
absence  of  the  defendant  and  without  his 
knowledge  or  sanction,  are  iu>t  binding  upon 
him  and  cannot  affect  his  Interest,  and  fnr- 
ther  Instmcted  them  "that  they  should  also 
carefully  weigh  the  plalntUTs  evidence,"  as 
"this  Is  a  case  where  the  chaige  Is  eaqr  to 
fabricate  and  difficult  to  defend."  By  these 
Instructions  the  declaratims  ccnnplalned  of 
became  almost  as  "fangless  serpento  and 
sh(»rn  Sampsons."  so  far  as  b^og  able  to 
work  harm  to  defendant  was  amconed.  At 
least  these  cautionary  instructions,  with 
others,  were  quite  as  lit>eral  to  the  defendant 
as  he  was  entitled  to,  and  must  have  mini- 
mised the  df  ect  of  this  oonobwative  evi- 
dence. 

We  find  no  reversible  error  in  the  other  ex- 
ceptions to  the  ruling  of  the  court  on  tbe  evi- 
dence, Bven  if  aroellaa  did  deny  up  to  the 
date  ot  her  ctmflnement  that  she  was  en- 
clente,  or  that  she  liad  ever  had  criminal  con- 
vereatlon  with  any  man,  this  was  bnt  natn- 
ral,  and  what  every  young  girl  of  18  years 
would  have  done,  as  every  Jur<»r  of  any  In- 
telllgoice  would  know,  and  ite  exclusion 
could  not  be  prejudicial  error.  The  evidence 
falls  to  show  any  such  criminal  relations, 
and  tiie  v»dict  of  the  Jury  aettles  that  tiiere 
were  none  at  the  pwiod  of  conception.  Nor 
was  the  exclusion  of  the  testimony  of  defend- 
ant that  he  and  plaintiff  never  renewed  their 
oigagenient  to  many  after  it  was  canceled 
dnrlng  Christmas  of  1902.  He  had  ivevl- 
ously  Bwom  to  this  before  the  Jury  without 
objection,  and  also  afterwards,  and  tiier^y 
secured  tbe  benoSt  of  It  Besides  he  ex- 
pressly admits  that  th«y  were  engaged  about 
two  or  three  years  before  October,  1904,  and 
that  he  visited  ber  often  for  several  years, 
and  still  omtinned  to  visit  bet  "about  like 
he  had  before  this  engagemoit  was  cancel- 
ed." He  further  admits  that  he  was  with 
the  appellee  alone  at  night  at  the  very 
times,  places,  and  under  the  circumstances 
detailed  by  her  as  being  the  times  and  places 
whoi  h^  aftar  having  previonaly  failed  to 
subdue  ber  chastity,  as  she  swears,  under 
promise  of  marriage,  persuaded  her  to  yield 
to  him,  polluted  lier  prior  chastity,  blasted 
ber  honor  and  hope;,  and  blighted  h«!>  future 
happiness  and  lif&  As  Is  so  often  the  cas^ 
her  love  tor  him  seemed  too  strong  for  bee 
virtue,  as  It  is  often  too  strong  for  law  and 
morality.-  And  these  times  were  at  or  very 
near  the  inrpper  period  of  nxiceptiott  acc(nrd- 
ing  to  the  ordinary  course  of  nature  with  re- 
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spect  to  the  birth  of  tin  dilld;  and  there 
was  no  evidence  that  the  porlod  of  her  gee- 
tatitm  was  extraordinary  ur  uniiBnal.  In 
fact  he  admits  nearly  erery  material  fact  and 
drcnnutanoe  teetlfled  to  by  her,  except  the 
actual  acts  of  Intercourse.  McClellan  ▼. 
State,  66  Wla.  885,  28  N.  W.  817,  was  a  strik- 
ingly similar  case  to  the  Instant  oaa.  The 
court  there  said  "that  the  defendant  had 
been  alone  with  her  on  occasions  which  he 
admitted,  and  had  driven  home  with  her  ser- 
wal  tlmee  late  at  nig^t  This  erldence  and 
these  dnnmwtances  corroborate  the  testi- 
mony of  complainant,  and  we  cannot  say 
that  the  Jury  were  not  warranted  in  finding 
defendant  goilty  beyond  a  reasonable  doabt 
It  was  <mly  material  that  defendant  had  in- 
tercourse wltti  her  at  or  near  the  proper  time 
which.  In  the  course  of  nature,  might  have 
made  him  the  taiSar  of  the  child."  Hie 
complainant  was  only  18  years  old,  and  she 
would  not  at  all  likely  become  a  wilUng  or 
swift  witness  against  an  innocoit  man. 
Cold,  willful,  and  comqpt  perjury-  would  not 
be  likely  to  reside  in  the  tender  and  untu- 
tored nature  of  such  a  young  girl. 

RelatlTe  to  the  appellanrs  complaint  that 
the  court  allowed  appellee  to  testis  to  the 
fact  that  she  had  appellant  arrested,  char- 
ging him  with  seduction,  and  that  the  Jury 
must  have  considered  this  In  determining  up- 
on their  rerdlct,  this  record  shows  titiat  ap- 
pellanf  B  counsel  himself  asked  app^Iee  this 
very  question  on  cross-examination ;  and,  al- 
thoni^  appellee's  counsel  objected  and  the 
court  sustained  the  objection,  appellant's 
coonsel,  without  reserving  an  exceptlMi,  con- 
tinued to  questiwi  her  in  r^;ard  to  it  wltb- 
out  further  objection  fnun  counsel  tog  appel- 
lee or  further  ruling  the  court  Under 
such  circumstances  we  fall  to  see  how  appel- 
lant can  now  suceessfnlly  or  consistently 
complain  of  this. 

As  to  the  other  »cQ)tlonB  to  the  evldenoe 
req>ectlng  the  conduct  of  this  once  spotless 
and  stalnleBB,  but  now  sorrow-atricfcen,  dis- 
graced, and  deflowered  young  girl,  the  "glass 
of  whose  virginity"  was  broken  by  this  appel- 
lant (as  she  swears,  and  as  the  Jury  has 
found)  before  the  bud  of  girlhood  could 
bloom  or  blossom  Into  the  beautiful  flower  of 
Southern  womanhood,  and  whose  honor  and 
happinees  are  ruined  and  wre(^ed  and  lost 
forever,  we  content  ourselves  with  quot- 
ing and  commending  the  language  of  that 
great  Jurist  (Wm.  L.  Harris^  In  his  (^ilnlon 
found  in  Anonymous,  87  Miss.  68 :  '^he  in- 
terests of  Justice  do  not  require  it,  ma  is  the 
good  of  society  promoted  by  permitting  the 
errors  of  a  woman's  whole  life  (perhaps  swely 
r^)ented  of  by  her,  though  never  fo^ven  by 
the  communiily)  to  be  dragged  from  her  own 
lips,  and  perpetuated  in  Judicial  history,  for 
the  mere  gratlflcaticHi  of  her  seducor.  It  is 
a.  sufBdent  stigma  upon  the  age  that,  while 
It  cmalgns  to  unatonable  Infamy*  the  lnex> 


pcrisKsd  victim  who  has  yielded  herself  to 
his  gratification,  he  bears  no  part  In  public 
estimation,  or  at  least  a  very  inoonsldwable 
one,  In  the  degradation,  ruin,  and  lifelong 
wretchedness  be  has  produced.  The  state 
has  a  deep  Interest  in  the  equality  of  punish- 
meat,  as  well  as  the  induconent  to  refi»ma- 
tlon,  In  cases  of  this  character ;  and  the  dis- 
parity of  suffering  and  Inequality  In  social 
poaltlon,  already  existing,  should  neither  be 
augmaated  nor  countmanced  by  tribunals  es- 
tablished to  administer  Justice."  We  think 
the  court  was  sufficiently  liberal  to  the  appel- 
lant in  rceard  to  petmlttlug  eriOoKe  as  to 
the  conduct  and  character  of  appellee  in  this 
case. 

We  And  no  reversible  error  in  title  action  ol 
the  learned  lower  court  In  the  modification 
of  the  instmctkms  asked  by  defendant,  or  in 
granting  those  requested  by  the  plaintiff.  In- 
struction Now  6  granted  the  plaintiff  was  In 
the  very  language  of  section  258,  Code  1892, 
and  was  correct  Sven  If  instruction  No.  8 
given  tor  the  plaintiff  was  errw  (as  we  do 
not  think  It  was),  it  was  cored  1^  the  very 
liberal  charges  given  tat  the  d^endant  es- 
pecially (diarge  Mo.  1,  reUtlng  to  the  same 
lAasa  of  the  case.  Searw  v.  State,  68  Miss. 
406 ;  Skates  v.  State,  64  Miss.  644,  1  South. 
848,  80  Am.  Kep.  70.  Even  In  a  murder 
charge,  an  erroneous  instruction  for  the  pros- 
ecution will  not  cause  the  reversal  of  a  death 
sentence,  If  the  instructions  fw  the  accused 
so  clearly  explain  the  law  that  the  Jury  can- 
not be  misled.  STelsoo  v.  Stat^  61  Miss.  212. 

On  account  of  the  commendable  a&d  and 
earnestness  displayed  by  counsel  for  appel- 
lant In  behalf  of  his  client,  and  the  impw- 
tance  of  our  decision  to  all  parties  concerned, 
we  have  given  an  even  and  unusually  careful 
coniElderation  to  this  case;  but  the  consider- 
ation has  not  resulted  in  our  being  able  to 
affirm  that  the  right  result  has  ngt  been 
reached  by  the  Jury,  and  that  the  same  re- 
sult would  not  inevitably  be  reached  on  a 
new  trial,  which  would  necessitate  a  rehear- 
ing and  a  rehashing  "of  the  harrowing  and 
not  morally  healthy  details  of  this  most  un- 
fortnnato  case^  without  any  corresponding 
good,  so  far  as  we  are  able  to  Judge,  after 
lo<Atog  back  over  a  completed  trial  and  care- 
fully scanning  and  conning  this  record.  The 
testimony  is  ramfilcttng,  the  Jury  has  passed 
up<m  these  controverted  quotlons  of  fact, 
and,  in  view  of  our  Inability  to  say  that  it 
was  unwarranted  In  arriving  at  the  con- 
clusion evidenced  by  Ite  verdict,  or  tbat  It 
is  manifest  from  the  whole  record  that  Ite 
finding  la  clearly  wrong,  we  feel  oonstralned 
to  let  tiie  verdict  and  Judgment  stand.  B. 
B.  Co.  V.  Cantrell,  70  Miss.  829,  32  South. 
844;  B.  B.  Co.  T.  Williams,  67  Miss.  18,  7 
South.  279;  McAIexander  v.  Puryear,  48 
Miss.  420;  B.  B.  V.  Mason,  61  Miss.  284; 
Buddngham  v.  Walker,  48  Mlaa.  eOd 
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BILL  T.  FULIQDB  et  aL 

<8a^«DW  Oonrt  of  MMnippL  Jnly  24, 1905.) 

BUUUTION— Tbubt  Psopbbtt. 

Under  the  deed  of  trust  of  C  to  apply 
dw  inoome  of  the  property  fir«t  to  certain  pur- 
poBCfl  and  the  sarplos  to  paying  a  mortgage 
Aerecm.  and  after  payment  of  the  mortgage  to 
distribute  the  auniius  income  among  the  chil- 
dren of  C,  and  after  the  payment  of:  the  mort- 
gage and  ue  death  of  G.  to  hold  certain  of  the 
praper^  tn  trust  for  B,,  one  of  eafd  children, 
the  trustees  to  convey  said  property  to  him  on 
his  request,  R.  lias  no  interest  in  the  trust 
property  subject  to  execution,  the  mortgage  not 
being  paid,  and  C.  being  still  alive. 

Appeal  from  Chancery  Court,  De  Soto 
Ccnmty ;  J.  0.  Wilson,  Chancellor. 

Suit  by  J.  D.  Fulmer,  trastee.  and  others. 
aCKlnst  Jerome  HUL  From  an  advise  de- 
cree, defendant  appeala.  Affirmed. 

Mrs.  Charlotte  C.  Oheatham  owned  a  large 
plantation  In  De  Soto  county,  and  bad  three 
(^dren.  Richard  Oheatham  and  two  ottaera. 
TIxe  property  was  Incumbered  with  a  mOTt- 
gase  In  favor  of  Mrs.  Ii.  M.  Berry  for 
*12,000.  On  the  3lBt  of  March,  1888.  she 
execQted  a  tmat  Instromoit  by  which  she 
conveyed  this  plantation  to  a  tmstee  upon 
the  following  tniata,  Inter  alia:  '*The  troa- 
tee  out  of  the  proceeds  of  the  rents  and 
profits  of  said  plantation  ahall  pay,  first, 
the  current  taxes  upon  the  property;  next 
be  shall  pay  the  Interest  annnally  ao- 
cming  npon  the  mortgage  debt  due  to  the 
aald  Mrs.  L.  M.  Berry;  and  then  he  shall 
pay  for  all  tiie  r«palm  and  Imiwovements 
done  or  put  upon  the  said  property  by 
my  consent;  and  he  shall  then  pay  to  me 
the  snm  of  $1,200  per  annum  on  or  befwe  the 
first  day  of  January  of  ewih  ^^r.  The  bal- 
ance remaining  In  bis  hsnds  shall  constitute 
a  fmid  to  be  accumulated  for  the  purpose  of 
paying  the  mortgage  debt  due  to  Mra.  L.  M. 
Berry  at  maturity  fliereof.  T^wn  the  said 
mortgage  shall  have  been  fully  paid  and  dis- 
charged, or  there  shall  have  accumulated  In 
the  hands  of  said  trustee  a  fund  snffldent 
tar  the  payment  thereof,  then  the  said  trus- 
tee annually  thereafter,  on  or  before  the  first 
day  of  January  of  each  year  after  the  pay- 
ment of  taxes,  repairs  and  for  the  Improve- 
ments put  upon  the  property  and  the  pay- 
ment of  the  annuity  herein  provided  for,  dla- 
trttnite  any  other  sums  remaining  in  his 
hands  equally  between  my  three  children. 
The  trusts  herein  shall  continue  until  aftor 
my  death  and  until  after  the  payment  in  full 
of  the  mortgage  debt  hereinbefore  referred  to 
to  said  Mrs.  L.  M.  Berry.  At  my  death  (the 
mortgage  debt  then  paid)  the  trustee  shall 
thereafter  hold  the  following  described  land, 
to  wit  [describing  it],  in  trust  for  my  sou 
Uchard  Cheatbam,  but  neither  the  said  ben- 
efidary's  Interest  In  said  lands  nor  the  rents 


and  issues  and  profits  therefrom  In  the  hands 
of  said  trustee,  shall  be  liable  to  be  taken  by 
any  of  the  creditors  of  the  said  Richard 
Cheatbam,  except  such  debts  as  by  mortgage 
or  contract  shall  be  charged  thereon  specific- 
ally by  himself.  Whenever,  after  my  death 
and  after  the  payment  of  the  mortgage  debt 
hereinbefore  referred  to,  the  said  trustee 
shall  be  thereafter  requested  by  the  said 
Richard  Cheatham,  he  shall  convey  to  blm, 
the  said  Richard  Cheatham,  the  legal  title  to 
the  lands  hereinbefore  referred  to."  This  In- 
strument was  duly  recorded.  Subsequently 
J.  D.  Fulmer  was  substituted  as  trustee  In 
the  trust  Instrument  After  this  Instrument 
had  been  executed  and  recorded,  Jerome  Hill 
obtained  a  judgment  against  Richard  Cheat- 
ham In  the  circuit  court,  and  bad  execution 
Issued  and  levied  on  Richard  Cheatham's  in- 
terest tn  the  lands.  J.  D.  Fulmer,  the  trus- 
tee, Richard  Cheatham,  and  Mrs.  Charlotte 
G.  Cheatham  then  filed  In  the  chancery  court 
the  bill  In  this  case,  setting  up  the  trust,  the 
terms  of  same  redtlng  that  the  mortgage  bad 
never  been  paid  and  satisfied,  and  that  Bfrs. 
Charlotte  C  Cheatham  was  still  living,  and 
asking  that  the  levy  and  sale  thereunder  be 
enjoined  on  the  ground  that  it  would  be  a 
useless  cloud  up(m  their  title  to  the  lands. 
The  Injunction  was  granted.  Defoidant  de- 
murred to  the  bill.  His  demurrer  was  over- 
ruled, and  he  appeals. 

B.  L.  Dabney  and  J.  XL  Holmes,  for  .appel- 
lant  St.  John  Waddell,  for  appeltoes. 

TRULY,  J.  With  no  Intimation-  of  opto- 
ion  as  to  what  vrill  be  the  legal  status  of 
the  trust  estate  upon  the  payment  of  the  Ber- 
ry mortgage  and  after  the  death  of  the  gran- 
tor, Mrs.  a  O.  Oheatham,  certain  it  is  that 
Richard  Cheatham's  enjoyment  of  the  in- 
come thereof  during  the  life  of  the  grantor 
is  dependent  upon  the  paymoit  of  the  mort- 
gage, and  his  interest  in  the  realty  constitut- 
ing the  trust  estete  contingent  up<m  his  sur- 
viving bis  mother,  the  grantor.  It  being 
averred  in  the  bill  of  complaint  that  the  Ber^ 
ry  mortgage  is  as  yet  unpaid,  and  that  the 
grantor,  Mrs.  Cheatham,  yet  lives,  Richard 
Oheatham,  under  this  admitted  state  of 
facts,  owns  no  interest  vendible  by  execution. 
As  aptly  phrased  In  the  lucid  and  logical 
written  opinion  of  fhe  (Aancellor:  "No  mat- 
ter what  may  happen  In  the  future,  this  is 
now  an  active  trust,  and.  no  matter  if  Rich- 
ard may  later  have  the  right  to  the  legal  title 
by  demanding  a  deed,  it  does  not  now  exist, 
and  a  levy  tb^eon  would  be  pronature.  Be 
may  never  hare  such  right" 

The  decree  overruling  the  demurrer  Is  af- 
firmed, and  the  cause  ronanded,  with  leave 
to  answer  within  60  days  tnm  filing  (tf  man- 
date in  the  court  below. 
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DAMPSEIBBAmnBSELSKABBT  HABIIf 
et  aL  r.  UNITED  STATB8  FIDBL- 
ITY  &  GUABANTT  CO. 

(SnpTOOM  Ooart  of  Alihamw.    WA.  16,  IBOCf.) 

1.  PBXirciPAX.  AMU  Susnr— Right*  of  Susk- 

TT. 

Independent  of  statute,  a  creditor  cannot 
be  compelled  to  exercise  his  remedy  agalnit  the 
principal  before  resorting  to  tbe  surety. 

[Ed.  Note. — ^For  oases  in  point,  see  vol.  40, 
Gent  Dis.  Principal  and  Sniety,  H  888,  468.] 

2.  SAICK  —  BiQUXBT  TO  BUS  —  DlSOHABOl  OT 
SUBBTY. 

A  request  to  rae  a  principal  operates  to 
dtscbaige  tilie  sarety,  whui,  by  the  negligence 
of  the  creditor,  the  msans  of  recfmirac  the 
debt  has  been  lost  to  tha  suetr,  or  damase  haa 
accrued  to  him. 

[E]d.  Nottt^ — Vor  oases  in  point,  see  vol.  40, 
Gent  Die  Prindpal  and  Soroty,  fiS  829,  835- 
886.] 

8.  Saih  — Suit  Aqainbt  Snxcrr  —  Nono— 

DSFERSBB. 

Where  a  surety  Is  saed  alone,  he  may  no- 
tify  the  prindpal  to  defend,  and,  oa  tbe  latter*s 
foflure  to  indemnify  the  siuety  and  defend,  the 
latter,  on  paying  the  Judgment,  in  the  absence 
of  fraud,  may  reoorer  the  amount  paid  from 
the  principal,  whether  the  latter  was  actually 
liable  or  not. 

[Bd.  Xote.— Fnr  cases  in  point,  see  vol.  40, 
Gwt  Dig.  Principal  and  Surety,  H  497.  B24.] 

4.  BnroBcmoaiT  or  Jddohknt— Ihjuhotior. 

Where,  after  recovery  against  a  surety  for 
breadi  of  a  building  contract,  the  owner  sued 
the  contractor,  who  interposed  defenees  of  non 
est  factum,  that  the  delay  in  completing  tbe 
oontract  ms  due  to  extra  work  and  to  stoppage 
of  tba  wwk  to  await  inspection  by  tbe  owners 
inspector,  and  a  plea  of  aet-off.  together  with 
an  alleged  unauthorised  alteration  of  the  con- 
tract by  the  owner,  the  surety  was  not  en- 
titled to  an  injunction  to  restrain  the  enforce- 
ment of  tbe  judgment  against  it  until  final  ad- 
judication of  the  suit  against  the  prindpal,  In 
tbe  sbBBnoB  of  fraud,  bsaed  w  such  defwses. 

Appeal  from  Ohaneoy  Oourt,  Mobile  Coun- 
ty. 

BUI  by  Unitea  StatM  FSdeUty  ft  Oiiar- 
anty  Company  against  the  Dami)sklbeak- 
tieselakabet  Habtl  and  others.  From  a  de- 
cree orermllng  demurrers  to  the  bill  and 
denying  a  motion  to  dlnnlai  tar  want  of 
equl^,  defendants  appeal  Reversed. 

Gregory  L.  ft  H.  T.  Smith,  for  appellants. 
Mitchell  ft  Tonameire,  for  appellee. 

McCLBIiLAN.  G.  X  It  anpean  from  Hm 
bill  In  this  caae^  as  amoided,  that  the  appel- 
lee how  was  surety  npcm  the  bond  of  Thomp- 
son-Bailey Machine  Wwks  for  the  faltiifnl 
performance  of  a  contract  entered  Into  by 
tbe  principal  with  the  Daminkibsaktleselska- 
bet  Habll,  a  oorporatlon  under  tbe  laws  of 
the  kingdom  of  Norway.  That  c«pOTati(m 
on  the  19th  da7  of  Jwie,  1900.  Institated  a 
suit  asUnst  appellee  as  surety  on  the  bond, 
and  after  a  contest  by  the  snretT'  obtained 
judgment  against  it  for  the  sum  of  $2381-9(^ 
and  execution  had  been  issued  on  tbe  judg- 
ment It  farther  appears  that  on  the  12tb  day 
of  NoTsmber,  1900^  tlie  Habll  Oompany  in- 


stituted a  salt  sgalnst  members  of  tiie  firm  of 
Tbompscm-Balley  UacAlne  Wtnks.  the  prin- 
cipals in  the  bond,  for  the  breach  ot  the  con- 
tract for  the  perCormanoe  of  which  the  bcmd 
was  given.  The  Thomps(»-Balley  Company 
bad  interposed  defenses  to  the  suit  among 
them  non  est  factum,  the  g«neral  issae,  that 
the  delay  in  the  coBqiletl<m  of  tbe  contract 
was  due  to  extra  work  and  to  the  stoppage 
ct  the  watk  to  await  Inqractlcai  l^r  the  In- 
spectw  of  the  conqmny,  a  plea  ot  set<off 
to  the  smoont  of  $1,608.1(^  and  an  onauthor- 
ised  altorati<m  of  the  contract  1^  the  plain- 
tiffs.  The  prayer  of  the  bill  was  for  an  in- 
junction to  prevent  the  collection  of  Hu  Jodg- 
ment  against  appellee,  as  surety,  until  tbe 
final  adjodlcatlon  of  tbe  suit  of  the  Habll 
Company  against  Thompson  ft  Bailey,  the 
principals.  On  tbe  14tb  day  of  Deeonber. 
1903,  an  injunction  was  Issoed  as  prayed. 
Sabseqaoitly  a  demivrer  was  sustained  to^ 
the  bill  becaose  it  did  not  allege  that  the  de- 
fenses iaterposed  by  ISionvson  ft  Bailey  in 
the  suit  against  them  upon  the  contract  were 
true.  The  complainant  then  "amended  by 
adding  thereto  the  following  afBdavlt"  which 
was  an  affidavit  by  Arthur  Bailey  that  the 
defenses  of  Thompson  ft  Bailey  were  true, 
and  that  to  the  best  of  bis  knowledge  and 
l>elief  Thompson  ft  Bailey  would  be  able  to 
maintain  them.  The  def aidant  moved  to  dis- 
miss the  bill  foe  want  ot  eaaity,  and  reflled 
the  demurrers,  containing,  aming  other 
grounds,  the  one  which  had  beco  formerly 
sustained.  From  the  decree  overruling  the 
moti<»i  and  tbe  demurrer  this  appeal  la 
taken. 

IndQpoidait  of  statute  tbe  general  rale  Is 
that  the  creditor  cannot  be  compelled  to  ex- 
baost  his  remedy  against  tbe  princUHU  be- 
fore resortix^  to  tbe  surety.  S""""-  r. 
Barney,  19  Ala.  608;  Bank  of  tbe  State  of 
Alabama  v.  Oodden  ft  Lowry,  IS  Ala,  616; 
Abercn»id»ie  t.  Knox,  8  Ala.  729,  87  Am. 
Dec.  72L  A  request,  however,  to  sue  the 
principal  operates  to  discharge  the  surety, 
when,  by  tbe  negligence  of  tbe  creditor,  the 
means  of  recovering  the  debt  has  been  lost, 
or  damage  has  accrued  to  tbe  snrety.  It 
does  not  q^tear  from  the  Mil  that  any  re- 
quest to  sue  tbe  primdpal  bad  bera  mad^  but, 
if  such  be  the  fact,  and  the  complainant  baa 
bem  damaged  by  the  negligence  of  tbe  cred- 
itor, ttais  damage  was  STaUable  as  a  plea  in 
bar  in  tbe  action  against  him.  Howie  t. 
Edwards.  97  Ala.  640,  11  South.  748.  When 
tbe  surety  Is  sned  akme.  he  may  notify  tbe 
principal  to  defend  tbe  suit  and  upon  tbe 
failore  of  the  principal  to  indemnify  him  and 
defend  the  surety,  upon  paying  the  Jtidgmoit 
against  him,  may,  in  the  absmce  of  fraud, 
recover  the  amount  paid  from  the  principal, 
whether  the  principal  was  actually  liable  or 
not  Biley  t.  Stallworth,  06  Ala.  4SL  Tbe 
relatiim  of  the  parties  continaes  notwith- 
standing tbe  rendition  ^  the  Jndgmoit 
against  tbe  sor^,  and  he  will  be  dischar- 
ged bf  tbe  same  acte  after  aa  befbre  Jadg- 


Digitized  by 


BABRIBRB  r.  STATE. 


55 


ment,  and  wbm  anch  diadiarge  OKlate  he 
miy  enjoin  tbe  coUectton  of  the  Jodgment 
againrt  lilm.  Oarpuiter  t.  Verm,  6  Ala. 
12Su  No  tact  conatltnUoc  a  dlaeharge  of  Oie 
nret7  Is  avemd  in  tbe  MIL  Tbe  utmoat 
that  it  can  be  aaid  to  arer  la  tbat  an  actlw 
had  been  inatitnted  by  tbe  creditor  against 
tbe  principals,  that  certain  pleas  In  bar  bad 
been  Interposed  by  them  timeln,  and  tbat 
tbe  pleas  are  true.  Tbeee  facta  do  not  om- 
Btttnte  a  dladiarge.  In  ttw  abaaice  of  tbe 
general  gronnda  ot  eqnitiUda  Juriadictlon  to 
ai^iAa  tbe  collection  of  jndgmenta  at  law. 
It  cannot  be  doidited  ttiat  if  no  aidt  had  been 
Instituted  against  the  principals,  the  mere 
existence  of  tbe  defenses  would  not  authorize 
the  granting  of  the  in|nndUon  of  tbe  jvAs- 
mcnt  obtained  against  the  surety.  The  case 
would  atand  Txpaa  anch  aTermeuta  alone  up- 
<m  a  bare  right  to  compel  the  creditor  to  ex- 
hauat  hla  remedy  against  tbe  principal  be> 
ton  mortlng  to  the  anrety ;  a  right  which 
baa  bean  atated  doea  not,  aa  a  general  role, 
exist.  Tbe  auretj  In  sncb  case  would  have 
to  show  that  be  was  prevented  from  making 
die  defenaes  available  in  the  action  at  law 
against  him  by  drcnm  stances  not  attributa- 
ble to  his  ne^flct  cr  inattenUcm.  UcGrew 
T.  TombeAbee  Bank,  6  Fort.  S4T.  The  dO' 
feuaea  averred  are  deaiiy  legal,  and,  while 
ttwy  are  meritorious,  tbe  bill  falls  to  nega- 
tive fiuilt  upMi  tbe  part  of  complainant  in 
falling  to  make  them,  and  there  is  an  ab- 
seooB  of  avament  of  any  fraud  or  any  act 
upon  t3ie  part  ct  the  plaintUt  to  which  Its 
ftllnre  to  aneeoacfully  detaid  can  be  afr 
trlbnted. 

We  aee  no  distinction  In  principle  between 
the  hypothetical  case  of  the  mere  existence 
of  defenses  above  stated  ahd  one  where  they 
have  been  Incwporated  Into  pleas  tbe 
prine^la  in  an  action  against  than.  Ni^tb- 
er  wonld  be  available  as  a  discharge  to  the 
surety,  and  it  ia  on^  where  sndi  discharge 
exists  tbat  tbe  surety  can  enjoin  the  collec- 
tion of  a  judgment  against  him  aa  an  Inde- 
imdesit  ground  of  equity  jnriadictlim.  It 
follows  that  tbe  court  below  erred  in  ana- 
taining  the  eanity  of  flu  bill.  The  decree 
muat  be  reveraed,  and  a  decree  will  be  here 
entered  dlamiaalng  the  bill  for  want  of 
equity. 

Beversed  and  radered. 

TT80N,  SDIFSON,  and  ANDBB80N,  JJ.. 
concur. 


BARBIDBD  v.  STATB, 

(Supreme  Coart  of  Alabama.    Feb.  14,  1909.) 

1.  H*M*H  COBPUa  —  BXTBADXTIOH  —  BXVUW 
OF  ItEOALTTT  OW  WABBA.1TT. 

Where  petitioner  was  arrested  on  a  gov- 
emor^  warrant  In  eztradltioa  proceedings,  he 
waa  entitled  to  a  determination  of  the  legality 
thereof  hy  habeas  corpos. 

[Ed.  Mote. — ^For  cases  In  point,  aea  vol.  28, 
Cent  Dig.  Sxtzaditlon,  |  46.1 


2.  SAJCB~-jTmiSDICTIOIf. 

An  associate  Jostics  of  the  Montgomery 
city  conrt  had  jarisdictiMi  to  Issoe  a  writ  of 
habeas  corpus  and  to  review  extradition  pro* 
ceedings  under  whldl  petitioner  was  held. 
8.  Bamb— AfpbaIk 

Wbere  petitioner^  appllcatitHi  for  dlscfaa^ 
<m  habeas  corpus  from  arrest  in  mradltloa 
proceedings  was  denied,  he  was  entitled  to  ap- 
peal to  the  Snprane  Court  under  the  express 
provisions  of  Code  1896,  f  4814. 

4.  BAMs  —  lmaAnaT  of  DirBHrroir  —  Pbdia 
Facik  Case. 

A  prima  fade  case  that  the  prisoner  is  le- 
gally held  Is  made  out  when  the  return  to  the 
writ  of  habeas  corpus  shows  a  demand  or  requi- 
sition for  the  prisoner  made  by  the  executive  of 
anotha  state,  from  which  he  Is  alibied  to  have 
fled ;  a  copy  of  the  Indictment  found  or  affidavit 
made  before  a  magistrate,  charging  defendant 
with  the  commission  of  the  crime,  certified  as 
authentic  Iv  the  execntive  of  the  state  making 
the  demand,  and  the  warrant  of  the  Qovemor 
authorising  the  arresL 

5.  Saick— Evidence. 

Since  a  defendant  arrested  In  extradition 
proceedings  was  entitled  to  show  <mi  habeas 
corpos  that  he  was  Illegally  restrained  of  his 
liberty,  and  that  the  process  under  which  he 
was  detained  was  Illegal  and  void,  specifica- 
tions of  his  petition  alleging  that  the  court  is- 
suing the  warrant  against  hfm  was  without 
inrisdictlwi  to  do  so,  Uiat  the  process  was  void 
In  matters  of  substance,  that  it  waa  issued  In  a 
case  and  under  circumstances  not  aUowed  by 
law,  and  was  not  anthorlsed  any  Judgment, 
(HTder,  decree,  or  any  provialen  of  law,  were 
not  dunorrable. 

Anwal  frmn  City  Court  of  Montgunery; 
Wm.  H.  Tbconaa,  Judge. 

Habeas  eorpua  by  Percy  Barrlere  to  oty- 
tain  his  discharge  from  arrest  nndw  extra- 
dltl«i  proceedings.  From  an  order  doiylng 
sncb  relief,  petitioner  appeals.  Reversed. 

On  the  20th  day  of  May,  18(H,  the  Governor 
of  Louisiana  Issued  a  requisition  upon  tbe 
Qovemor  of  the  state  of  Alabama  command- 
ing that  E.  Percy  Barrlere,  the  appellant  In 
this  case,  be  apprehended,  and  turned  over 
to  a  certain  named  person  as  tbe  duly  au- 
thorized agent  of  the  state  of  Louisiana;  it 
being  recited  In  tbe  requisition  that  the  said 
Barrlere  was  charged  with  tlio  crime  of  de- 
serting his  wife  and  minor  child,  and  was  a 
fugitive  from  justice  from  the  state  of  Lou- 
isiana, and  had  taken  refuge  In  the  state  of 
Alabama.  In  compliance  with  this  requisi- 
tion the  Governor  of  Alabama  issued  a  war- 
rant for  tbe  arrest  of  said  Barrlere,  and 
commanding  that  the  officer  so  arresting  him 
deliver  him  into  the  custody  of  tbe  named 
authorized  agent  of  tbe  state  of  Louisiana. 
Upon  the  said  Barrlere  being  arrested  under 
said  warrant  Issued  by  the  Governor,  he  filed 
the  petition  In  this  case,  addressed  to  tbe 
Honorable  William  H.  Thomas,  associate 
judge  of  the  city  court  of  Montgomery,  ask- 
ing for  the  Issuance  of  a  writ  of  hal>M8  cor- 
pus, and  that  upon  the  hearing  of  said  writ 
tbe  petitioner  be  discharged  from  custody. 

Tbe  first  four  paragraphs  of  the  petition 
for  habeas  corpus  were  as  follows: 

"To  tbe  Honorable  William  H.  Thomas. 
Associate  Judge  of  tbe  City  Conrt  of  Mont- 
gomery:  Tour  petitioner,   B.   Percy  Bar- 
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rler^  would  reepectfnlly  represent  unto  7onr 
honor  tbat  be  is  imprisoned  by  Thomas  J. 
Roche  as  a  special  agent  of  the  state  of  Lou- 
isiana, and  that  the  cause  of  his  detention  is 
on  account  of  a  warrant  issued  by  B.  M. 
Cunningham,  Oovemor  of  Alabama,  Lieuten- 
ant Oorernor  acting,  upon  a  requisition  is- 
sued from  the  Governor  of  Louisiana,  for  de- 
sertion of  family,  and  Is  held  by  virtue  of  a 
governor's  warrant,  a  copy  of  which  Is  in  the 
possession  of  defradant,  a  copy  of  wblch  la 
hereto  attached  and  made  a  part  hereof,  and 
marked  'Exhibit  A.' 

"(1)  Tour  petitioner  is  illegally  restrained 
of  hla  liberty,  because  the  Jurisdiction  of  the 
court  issuing  the  warrant  against  him  Is  not 
authorized  by  law,  and  has  been  exceeded  as 
to  matter,  or  place,  or  person. 

"(2)  The  process  of  which  your  petitioner 
is  held  is  void  In  consequence  of  the  defects 
in  the  matters  therein  contained  and  in  the 
substance  thereof  as  required  by  law. 

"(3)  The  process  was  Issued  In  a  case  and 
under  circumstances  not  allowed  by  law. 

"(4)  The  process  Is  not  authorized  by  any 
Judgment,  ord^,  decree,  or  any  provision  of 
the  law." 

It  was  further  averred  In  said  petition 
that'tbe  petitioner  was  not  a  resident  citizen 
of  the  state  of  Louisiana,  but  resided  in  the 
state  of  Mississippi ;  that  the  crlmical  pro- 
.^eedlngs  instituted  against  him  In  the  state 
of  Louisiana  were  fictitious ;  that  he  had  not 
deserted  hla  wife  and  child,  but  that  his  wife 
had  abandoned  him,  and  had  sought  a  di- 
vorce; and  that  the  purpose  of  the  criminal 
proceeding  which  was  the  basis  of  the  ex- 
tradition was  for  the  purpose  of  securing 
service  upon  him  in  a  divorce  suit  died 
against  him  by  his  said  wife,  and  that  he 
was  not  a  fugitive  from  justice.  The  respond- 
ent demurred  to  the  petition  upon  the  fol- 
lowing grounds:  (1)  That  It  Is  not  a  ground 
for  discharge;  that  it  seeks  to  inquire  into 
the  Jurisdiction  of  the  court  Issuing  a  war- 
rant In  Louisiana.  (2)  That  It  Is  frivolous. 
(3)  That  It  seeks  to  have  a  foreign  court  Ju- 
risdiction inquired  Into  by  the  associate 
Judge  of  the  city  court  of  Montgomery,  (4) 
That  the  petition  on  Its  face  shows  that  the 
petitioner  was  held  under  and  by  virtue  of  a 
warrant  issued  by  R.  M.  Cunningham,  Lieu- 
tenant Governor,  acting  as  Governor,  of  Ala- 
bama. (5)  There  Is  no  power  to  go  behind 
the  affidavit  and  warrant  Issued  by  the  court 
in  Louisiana.  This  demurrer  was  sustained. 
To  this  ruling  the  petitioner  excepted.  On 
the  hearing  of  the  cause  the  Judge  of  the  city 
court  denied  the  relief  sought  by  the  petition- 
er. In  the  order  of  the  Judge  up<m  the  hear- 
ing of  said  cause  he  requires  the  petitioner  to 
give  ball  and  fixed  the  amount  thereof. 

B.  Howard  McCaleb  and  Pearson  &  Rich- 
ardson, for  appellant  Massey  Wilson  and 
Hill.  Hill  &  Whiting,  Cor  the  State. 

ANDERSON,  J.  "The  writ  of  habeas  cor- 
pus is  extolled  by  Blackstone  as  another 


Magna  Gluirta  of  dvll  liberty.  It  la  the 
most  celebrated  writ  of  Knglish-speaMng  peo- 
ples. It  la  the  process  provided  by  law  for 
deliverance  from  illegal  confinement  The 
writ  has  no  respect  for  persons.  It  lends  it- 
self to  the  humblest  human  being,  and  ques- 
tions and  Inquires  Into  the  actions  of  the 
most  exalted  persons  In  the  community  and 
most  powerfal  officers  of  government  In  re- 
gard to  extradition,  this  writ  Is  indicated  by 
the  law  Itself  as  the  special  remedy  available 
to  the  citizen  against  the  misuse  and  abuse 
of  that  proceeding.  Requisitions  for  persons 
stigmatized  as  fugitives  from  Justice,  when 
issued,  as  in  the  case  at  bar,  on  mere  ex 
parte  affidavit  and  not  founded  upon  indict- 
ment are  liable  to  abuse.  Little  care  can  be 
taken  to  obtain  the  real  facts  of  the  case  by 
the  officers  issuing  a  requisition.  Papers 
are  prepared,  and  the  demand  issued,  often 
in  the  most  perfunctory  manner ;  and  It  is 
impracticable  for  the  Governor,  to  whom  the 
requisition  is  addressed,  to  inquire  Into  the 
merits  of  the  proceeding.  The  questions 
based  upon  affidavit  are  issued  only  In  sud- 
den emergencies,  rarely  after  as  much  aa 
four  months  of  deliberation.  The  law  pro- 
vides for  no  hearing  to  the  alleged  fugitive 
before  the  executives  of  the  two  states,  and 
seems  to  recognize  the  fact  that  he  has  no  re- 
dress except  in  this  writ  of  high  prlvll^e — 
this  writ  of  habeas  corpus."  Ex  parte  Slau- 
son  (0.  C.)  73  Fed.  667.  The  Judge  of  the 
city  court  had  the  authority  to  Issue  the  writ 
of  habeas  corpus,  and  to  review  the  pro- 
ceedings under  which  the  petitioner  was 
held.  "The  act  of  the  Governor  can  be  re- 
viewed, and,  if  he  has  not  followed  the  di- 
rections and  observed  the  conditlonB  of  the 
Constitution  and  laws  of  the  United  States 
pertinent  to  such  matters,  can  be  set  aside 
as  void.  The  highest  as  well  as  the  most  ob- 
scure official  must  respect  the  requirements 
of  the  Constitution  and  the  laws  made  there- 
under. The  acts  of  the  executive  are  sub- 
ject to  review  by  the  courts  by  means  of  the 
writ  of  habeas  corpus.  It  Is  not  now  neces- 
sary to  cite  authorities  on  this  question,  nor 
to  recall  Incidents  In  English  history  show- 
ing that  this  writ  will  issue,  no  matter  how 
obscure  the  prisoner,  nor  how  great  the  pow- 
er of  the  official  who  detains  him."  Ex  parte 
Hart,  63  Fed.  24d,  11  a  a  A.  176.  177.  38  L. 
R.  A,  801. 

The  relief  sought  has  been  denied  by  the 
Judge  of  the  city  court,  and  the  petltloQer 
has  a  clear  right  of  appeal  to  this  court 
Section  4314  of  the  Code  of  1896.  Not  only 
does  said  section  give  the  [>etltIoner  the  right 
of  appeal,  but  gives  the  state  the  same  right 
In  similar  cases  whenever  the  petitioner  is 
discharged  on  the  original  hearing.  "Inter- 
state extradition  Is  regulated  by  law.  No 
such  power  can  ever  be  exercised  by  the 
chief  executive  of  a  state  on  the  ground  of 
comity.  RorCT,  Interstate  Law,  225.  Nor 
has  It  ever  been,  in  this  counti7,  properly 
and  legally  exercised  on  such  ground.  Corn- 
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Its  may  and  does  afford  a  strong  reason  for 
the  mactment  of  laws  prorldlag  tor  tbe  ex- 
tradition of  crlminalfl,  that  tbey  may  be 
brought  to  justice,  and  society  be  thus  pro- 
tected. But  we  must  look  to  the  law  toK 
the  rlfl^  to  exercise  this  extraordinary  pow- 
a.  Bren  before  our  present  form  of  gor- 
emment  came  into  existence  we  find  a  mua- 
bee  of  the  cokmlal  pIantati<mB  entwlng  Into 
a  contract  In  tbe  nature  of  a  tr«ity  for  the 
extradition  of  fugitive  criminals.  If  It  could 
be  done  upon  comity  alone,  why  enta  Into  a 
compw;t?  A»  early  aa  164S  the  plantations 
under  the  government  of  Massachusetts,  the 
plantations  under  the  government  of  New 
Plymouth,  the  plantations  under  the  govern- 
ment of  Connecticut  and  tbe  government  of 
New  Haven,  and  the  plantations  in  combina- 
tion therewith  pledge  themselves  to  each 
other  to  render  to  tbe  colony  from  which  he 
escaped  tbe  fugitive  from  Justice,  and  th^ 
described  the  means  to  be  employed  in  such 
renditlmt.  Kentucky  v.  Dennlson,  24  How. 
66;  16  L.  Ed.  717;  Winthrop's  Hist  Mass. 
221, 126.  A  similar  compact  was  entered  into 
by  the  American  colonies  when  they  organ- 
ized th^nselves  under  the  articles  of  confed- 
ovttoD  and  assumed  the  title  ct  The  Unit- 
ed States  of  America.'  The  fourth  of  these 
articles  provided  that  If  'any  person  guilty 
or  barged  with  treason,  felony,  or  other  high 
misdeoieanor  In  any  state  shall  flee  from  jus- 
tice, and  be  found  In  any  of  the  United 
States,  he  shall,  upon  demand  of  the  Oovem- 
or  or  executive  power  of  the  state  from  which 
he  fled,  be  delivered  up  and  delivered  to  the 
state  having  jurisdiction  of  hla  offraue.'  This 
article  of  the  confederation  was  one  of  the 
principles  of  the  'firm  league  of  friendship 
and  perpetual  union'  that  the  then  acting  as 
sovereign  and  independent  states  established. 
The  reasons  of  the  creation  of  this  power 
were  public  policy  and  public  peace  and  pub- 
lic justice.  But  the  reasons  for  the  creation 
of  a  power  are  not  the  power,  but  they  can 
only  be  used  as  a  means  of  ascertaining  what 
ttie  created  pawa  is.  The  power  under  tbe 
articles  of  confederation  Is  to  be  found  in  tlie 
fourth  of  these  article  The  same  power 
was  Incorporated  Into  the  Constitution  of  the 
United  States.  Tbe  second  section  of  the 
fourth  article  Is  as  follows:  *A  person  char- 
ged In  any  state  with  treason,  felony,  or  oth- 
«  crime,  who  shall  flee  from  justice,  and 
be  found  In  another  state,  shall,  on  demand 
of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime.* 
On  the  12th  of  February,  1793,  Congress  pass- 
ed an  act  respecting  fugitives  from  justice 
and  persons  escaping  from  the  service  of 
tbelr  mastera.  The  first  section  of  this  act 
U  substantially  reproduced  in  section  S278  of 
tbe  Revised  Statutes  of  the  United  States 
[U.  8.  Comp.  St  1901,  p.  3597],  and  is  as 
follows:  'Whenever  the  executive  authority 
of  any  state  or  territory  demands  any  per- 
Ma,  as  a  fugitive  from  Jnatloe,  of  the  execu- 


tive authority  of  any  state  or  territory  to 
which  such  person  has  fled,  and  produces  a 
ci^y  of  an  indictment  found,  or  an  affidavit 
made  befwe  a  magistrate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  Governor 
or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  author- 
ity of  the  stete  or  territory  to  which  such 
person  has  fled,  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  mak- 
ing such  demand,  or  to  the  agent  of  such  au- 
thority appointed  to  rec^ve  the  fugitive,  and 
to  cause  tbe  fugitive  to  he  delivered  to  such 
agent  when  he  shall  appear,'  etc.  We  are 
able  to  see  by  this  history  of  the  method  of 
extradition  among  the  colonies  and  states 
that  almost  from  tbe  first  organization  of 
civil  society  in  this  cotmtry  it  has  been  regu- 
lated, as  to  the  right  of  and  the  method 
of  the  exercise  of  the  right,  by  law.  Those 
who  founded  the  colonies  came  from  coun- 
tries where  personal  liberty  was  not  at  that 
time  very  secure,  and  they  were  therefore 
extremely  jealous  of  the  discretionary  pow- 
er founded  upon  comity,  or  anything  else  af- 
fecting the  liberty  of  the  citizen.  Hence  they 
sought  early  in  our  history  to  provide  by 
positive  enactment  In  the  shape  of  compact 
or  laws  In  what  case  and  In  what  manner 
the  citizen  shall  be  restrained  of  his  liberty." 
Ex  parte  Morgan  (D.  C)  20  Fed.  301,  302. 

In  the  case  at  bar  the  Governor  of  Louis- 
iana attecbes  a  copy  of  the  affidavit,  thereby 
attemptii^  a  compliance  with  the  federal 
stetute.  He  also  refers  to  "Act  No.  84, 1902," 
of  tbe  state  of  Louisiana,  as  setting  forth  and 
defining  the  crime  with  wbich  the  petitioner 
is  charged.  It  may  be  considered  as  settled 
law  that  a  prima  fade  case  that  the  prisoner 
is  legally  held  is  made  out  when  the  return 
to  the  writ  of  habeas  corpus  shows: 
A  demand  or  requisition  for  the  prisoner 
made  by  tbe  executive  of  another  state,  from 
wbich  be  Is  allied  to  have  fied ;  (2)  a  copy 
of  the  indictment  found  or  affidavit  made 
before  a  magistrate,  charging  the  alleged 
fugitive  with  tbe  commission  of  tbe  crime, 
certified  as  authentic  by  the  executive  of  tbe 
state  making  the  demand;  (3)  the  warrant 
of  the  Governor  authorizing  the  arrest" 
When  these  ftcta  are  made  to  appear  by 
papers  regular  on  their  face,  there  Is  a 
weight  of  authority  holding  that  the  pris- 
oner is  prima  facie  under  legal  restraint 
Ex  parte  State  v.  Mohr,  78  Ala.  SOS ;  Spear's 
Law  of  Extrad.  208,  SOS;  Matter  of  Clark,  9 
Wend.  212;  State  v.  Schlemn,  4  Har.  577; 
People  V.  Brady,  56  N.  Y.  182.  Although  the 
return  makes  out  a  prima  fade  case,  and  the 
prisoner  cannot  require  the  courts  of  the 
state  in  which  he  is  arrested  to  Inquire  Into 
the  merito  of  the  crime  charged,  lie  Is  per- 
mitted under  the  law  to  show  that  he  Is  not 
a  fuglUvs^  and  caa  show  that  the  process  Is 
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Told.  And  If  the  Indictment  or  affldaTlt  char- 
ges no  crime  under  the  laws  of  the  demanding 
atate,  he  should  be  permitted  to  establish 
that  fact  Ox  parte  State  t.  Hofar,  supra. 
"By  the  act  of  Congress  the  affidavit  upon 
which  the  requisition  Is  based  must  be  set 
out  This  wise  proTlsion  Is  to  prevent  the 
restraint  of  liberty  by  false  charge  and  fraud- 
ulent papers;  to  enable  the  execntlTe  upon 
whom  the  demand  is  made  to  determine 
wbethor  there  is  probable  cause  for  believing 
a  crime  has  been  committed."  "The  affida- 
vit when  this  form  of  evidence  is  adopted, 
must  be  BO  explicit  and  certain  that,  if  it 
were  laid  before  a  magistrate,  it  would  Jus- 
tly him  In  committing  the  accused  to  answer 
the  diarge."  Hurd  on  Habeas  Oorpos,  611. 
In  the  case  at  bar  we  can  only  presume  that 
the  affidavit  cliai^  the  petitioner  with  the 
commisslim  of  a  crime,  as  the  act  under 
which  It  is  made  is  not  before  us.  The  bill 
of  exceptions  recites  that  the  act  was  of- 
fwed  In  connection  with  the  objections  of  the 
petitioner  to  the  Introduction  of  the  return, 
etc.,  bu^  as  it  Is  not  set  out  in  the  bill  of 
exceptions,  we  are  unable  to  anuidra  it. 
This  court  Cannot  take  jndidal  knowledge  of 
the  statutes  of  another  state.  • 

As  the  petitioner  bad  the  r^ht  to  show 
that  he  was  lUegally  restrained  of  his  lib* 
erty,  and  to  show  that  the  process  onder 
which  he  was  detained  was  illegal  and  void, 
the  Judge  of  the  court  prevented  his  do- 
ing so  by  sustaining  the  demurrers  to  para- 
graphs 1, 2,  S,  and  4  of  the  petition,  and  erred 
In  ao  doing. 

Reversed  and  remanded. 

McCLBLLAN,  a  J.,  and  TT80N  and 
SIMPSON,  J]^  concur. 


rLEMING  V.  STATH. 
^uprems  Court  of  Alabama.    Feb.  10,  1905.) 

Appbai.  —  Review  or  Bvidbhob  —  SHOwino 

Resbbvation  of  Exception. 

Undpr  Acts  1900-01,  p,  1298,  i  16,  regu- 
latlDg  tbe  Jurisdiction  of  a  certain  cfty  court, 
and  providing  that  either  party  may  by  bill  of 
exceptions  present  for  review  the  cmicIobIod  of 
such  conrt  on  the  evidence,  the  Supreme  Court 
Is  without  jurisdiction  to  review  ti»  conclusion 
of  the  judge  of  the  eld'  court  upon  the  evi- 
dence, where  tbe  record  falls  to  show  the  reser- 
vation of  an  exception  to  such  conclusion. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8. 
Cent  Dig.  Appeal  and  Error,  {  2305.] 

Appeal  from  City  Ciourt  of  Oadsden;  John 
H.  Disque,  Judge. 

Dirk  Fleming  was  convicted  of  gaming, 
and  appeals.  Affirmed. 

Mass^  Wilson,  Atty.  Gen.,  f<w  the  State. 

ANDERSON,  J.  This  case  was  tried  by 
the  judge  without  a  jury.  There  la  no  error 
In  the  record,  and  the  defendant  seeks  by 
bill  of  exceptions  to  have  us  review  the  rul- 
ing <tf  the  trial  Judge  upon  the  facta. 


Section  15  of  the  act  of  February  27.  1901 
(Acts  1900-01.  p.  1298),  declaring  the  pow- 
ers and  regulating  tbe  jurisdiction  of  the 
dty  court  of  Oadsden.  is  as  follows:  "Be  It 
further  enacted,  that  In  the  trial  of  any 
cause  at  law,  ^ther  dvll  or  criminal,  with- 
out a  jury  in  said  city  court  in  addition  to 
the  question  which  may  be  under  existing 
laws,  presented  to  the  Supreme  Court  for 
review,  either  party  to  l^e  cIvU  cause  or  the 
defendant  In  tbe  criminal  cause,  may  by 
bill  of  exceptions,  also  present  for  review  the 
conclaslons  and  Judgments  of  this  court  on 
the  evidence,  and  the  bupreme  Court  shall 
review  the  same  without  any  presumption  In 
favor  of  the  court  below,  on  the  evidence, 
and  If  there  be  error,  shall  render  such 
Judgment  In  the  cause  as  the  court  below 
should  hare  rendered,  or  reverse  and  remand 
the  same  for  further  proceedings  in  the  said 
dty  court  as  tite  Siq>reme  Court  shall  deem 
right" 

While  the  bill  of  exceptions  In  this  case 
contains  the  finding  of  tbe  Judge,  it  does  not 
show  that  an  exception  was  taken  to  the 
conduslon  reached  by  him.  We  have  oft«i 
held.  In  construing  this  section  as  contained 
In  many  acts  relating  to  inferior  courts,  that, 
where  the  record  failed  to  show  that  there 
was  an  exception  reserved  to  the  conclusion 
and  Judgment  of  the  court  below  on  the  evi- 
dence, this  court,  by  the  terms  of  the  stat- 
ute, la  without  Jurisdiction  or  authority  to 
review  the  correctness  of  the  conclusion  of 
ttie  judge  upon  the  evidence.  Denson  r. 
Oray,  113  Ala.  608,  21  South.  925;  Alabama 
Winery  Go.  t.  Gamer,  119  Ala.  70,  24  Sootlk. 
8S0i  Murray  v.  Monk,  40  South.  — ^ 

Tbe  Judgment  of  the  «Uj  eourt  la  affirmed. 

McCLELLAN,  a  and  TYSON  and 
8IMF80N,  JJ.,  concur. 


LICATA  at  al.  v.   DB  OORTO. 

(Supreme  Court  of  Florida,  Dtvlidon  A.  July 
8,  1906.) 

1.  Dbbi>— Failubb  to  Recobd. 

An  unrecorded  deed  may  be  good  as  to  the 
parties  theret(^  and  as  to  those  who  have  no- 
tice thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  vtd.  16^ 
Cent  Dig.  Deeds,  H  217,  228.1 

2.  MOBTOAGB— FOBECLOSURB— PUUL. 

In  a  foredoBure  proceeding,  a  plea,  filed 
by  the  mortgagor  that  the  proi>er^  had  been 
Bold  and  possession  delivered  to  a  tlilrd  party 
calls  for  some  vigilance  on  the  part  of  the 
mortgagee  as  to  tbe  truth  of  such  plea. 

3.  SAJfE— RBDElfPTIOR. 

One  who  has  bona  fide  bonght  and  as- 
sumed poesessioD  of  mortgaged  property  prior 
to  the  proceedings  for  foreclosure,  to  whloi  he 
is  not  a  party,  may  be  permitted  to  redeem  the 
property  from  sale  under  such  foreclosure. 

4.  Appeal— Review— FiMDiMOS  of  Fact. 

The  findings  of  the  drcait  conrt  on  a  ques- 
tion of  the  bona  fides  of  a  sale  of  realty,  based 
in  part  on  the  nonrecordiog  of  a  deed,  and  the 
lack  of  resistance  when  possession  was  de- 
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muiM  kr  pardutBor  under  a  Jaffldal  Mie,  Till 
not  b*  Curbed,  Qw  raadMa  htSng  nnlettand 
fbrdgnen. 
^Ibbos  bj  ths  Oowt) 

Appeal  frotn  Circuit  Oonrt,  HilUborongli 
Oomtji  JoMiA  B.  Wall.  Jndsei 

Bin  by  Tlncenta  De  Oorte  asaiut  PbUlp 
Ucata  and  ottien.  Decree  tos  plaintiff,  and 

defendants  appeal.  Affirmed. 

Sparkman  &  Carter  and  Macfarlane  ft  Ba- 
n^,  tor  appellant!.  BoUm  B.  Ttmnan*  tor 
appellees 

COCKRKLIi,  J.  On  March  8,  1003,  Vin- 
cente  de  Corte  filed  a  bill  to  redeem  from  a 
foreclosnre  sale  two  lots  In  Tampa.  The 
(x»nplalnant  alleged:  That  he  became  the 
owner  of  the  property  Norember  4,  1901,  by 
virtue  of  a  c^taln  deed  of  that  date  from 
one  Salvatore  Leto,  for  which  he  paid  full 
consideration,  and  also  on  aafd  last  date  took 
fall  and  undisturbed  possession  of  the-  lots, 
subject  to  a  mortgage  glYen  by  the  said  Leto 
and  wife  to  D.  B.  Newcomb.  About  six 
weeks  thereaft«  the  said  Newcomb  filed  a 
bill  against  the  said  Leto  and  wife  to  fore- 
close the  said  mortgage,  and  to  this  bill  Leto 
pleaded  that  he  had  sold  the  proper^  and 
delivered  possession  thereof  to  De  Oorte,  and 
that  De  Corte  should  be  made  a  party.  That 
this  plea  was  set  down  for  insnfflcimcy  and 
overruled,  whereupon  Immediately  a  decree 
pro  confesso  and  final  decree  were  entered 
against  Leto.  That  at  the  sale  under  said 
decree  the  omiplalnant,  through  bis  agent, 
the  Tampa  Real  Estate  Loan  Association,  be- 
came the  purchaser,  and  immediately  con- 
veyed the  prop^ty  to  Llcata  and  Varde,  tak- 
ing ba(&  a  m<^gage  for  a  large  part  of  the 
purcliase  price.  The  complainant  further  al- 
lies that  all  the  parties  named  had  knowl- 
edge, actual  or  constructive,  of  his  tiUe  and 
possession.  A  demurrer  to  the  bill  was  over- 
ruled, and  the  defendants  filed  their  several 
answers,  denying  the  adverse  holding  of  the 
complainant,  the  bona  fides  of  the  convey- 
ance from  Leto  to  De  Corte,  and  notice  of 
such  conveyance.  Much  teetlmony.  proper 
and  imprc^r,  was  taken  before  an  examin- 
er, but  none  of  the  many  objections  thereto 
appears  to  have  been  brought  to  the  att^ 
Hon  of  the  court  and  ruled  upoa  Upon  final 
bearing  a  decree  passed  setting  aside  the  for- 
mer foreclosure  proceedings,  and  permitting 
the  complainant  to  redeem  upon  paymrait  of 
a  certain  sum,  under  p«ialty  of  a  dismissal 
of  the  bill  upon  the  nonpayment  of  that  sum. 
From  this  decree  the  defendants  appeal. 

WMIe  the  deed  from  Leto  to  De  Corte  was 
sot  recorded  until  after  the  decree  of  sale,  it 
was  yet  good  as  between  the  parties  thereto, 
and  was  also  good  as  to  others  who  had  no- 
tice thereof.  The  plea  filed  by  Leto  was 
such  notice  as  to  call  for  further  vigilance 
than  was  here  delayed,  and  the  chancellor 
has  found  against  the  defendants,  in  effect, 
on  the  contested  question  of  good  faith  and 
of  adverse  holding.  The  evidence  Is  not  ^- 


T.  GATO.  B9 

tlrel7  utlsfkctorj  to  as,  but.  In  onulderatloa 
of  the  fact  that  the  complainant  and  his  wife 
an  tmlettered  ftvelgners,  we  cannot  say  tiw 
oqilanation  of  the  f  alhue  to  reonrd  fiw  deed 
Is  not  satisfectoiy,  nor  tliat  flie  tnnsactloD 
between  Leto  and  De  Oorte  was  fraudulent ; 
nor,  foe  the  same  reason,  should  we  place  too 
much  stress  on  the  lack  of  resistance  shown 
by  tbem  mhea  possession  was  demanded 
the  purchasers  under  a  court  sale. 

The  decree  Is  possibly  too  broad  In  sodm 
aspects,  but  no  attack  Is  made  on  It  here  on 
Uiat  scm^  and  we  are  not  disposed  to  toter- 
ferSL 

It  Is  tberefcne  ordorad  that  tbe  decree  be 
afllrnigd.  with  leave  to  bave  the  accoont  re- 
stated from  the  date  theceof,  and  a  limited 
time  glTUi  the  cai«>lalnant  to  pay  the 
amount  so  stated,  under  pauHtj  of  a  dismis- 
sal of  his  bill. 

The  costs  of  this  appeal  are  taxed  scalnst 
the  anp«Uants. 

SHACKLBFOBD,  a  3^  and  WHITFIBLD, 
concur. 

TATIiOB.  HOGKBR*  and  PARKHILU  JJ., 
concur  in  the  (pinion. 


LAFLIN  et  aL  T.  GATO. 
(Supreme  Court  of  Florida,  Division  B.  Jane 
27,  1905.) 

1.  MostoAox— FoBiCLOSUsn— BimT  or  Di- 

OBB. 

Where  a  bill  Is  filed  to  foreclose  a  mort- 
gage, and  answers  thereto  are  filed  by  the  de- 
fendants, one  of  whom  (a  minor)  answers  by 
her  guardian  ad  litem,  and  the  uiswers  are 
not  excepted  to,  and  are  sufficient  to  put  In 
iasue  the  allegatiooB  of  the  bill,  proper  practice 
requires  that  replications  should  oe  filed  to  said 
answers,  and  mat  the  cause  should  be  then 
conducted  ia  the  wderly  way  provided  by  law 
and  the  rules  of  loactlce ;  ana  where,  in  such 
a  state  of  pleadings,  an  examiner  is  appointed, 
who  takes  the  testimony  of  tbe  complainant, 
and  files  the  same  on  the  day  It  is  taken,  and 
there  Is  no  waiver  by  the  defendants  of  the 
time  given  by  rule  71  of  the  rules  of  the  circnit 
court  In  suits  In  etiuity  for  taking  testimony, 
and  a  final  decree  is  made,  without  notice  of 
the  hearing  to  tiie  defendants,  on  the  el^tb 
day  after  the  examiner  filed  the  testimony,  such 
a  final  decree  is  erroneous. 

2.  Sa-He— AifOUNT  or  Decree. 

It  Is  erroneous,  in  making  a  final  decree 
in  a  suit  to  foreclose  a  mortgage,  to  include 
therein  interest  on  the  principal  debt  to  a  time 
beyond  the  date  of  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  voL  S5» 
Cent  Dig.  Mortgages,  S  14S0.] 

(Syllabus  by  tbe  Court) 

Appeal  from  Circuit  Court,  Hmroe  Goon- 
ty;  Joseph  B.  Wall,  Judge. 

BUI  by  Eduardo  H.  Oato  agaliot  Albort  S. 
Lafiin  and  others.  Decree  for  plaintiff,  and 
defendants  appeal  Reversed. 

A  bill  to  foreclose  a  mwtgage  upon  certain 
real  estate  to  Monroe  county  was  filed  by  ap- 
pellee In  the  circuit  court  of  said  county  in 
July,  1903,  against  Albert  S.  Lafiin,  Hester 
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N.  Laflin,  Charles  A.  Mnrphey,  Mollle  8. 
Laflin,  George  W.  Allen,  administrator  de 
bonis  non  of  the  estate  of  John  J.  Phllbrlck, 
deceased,  MolUe  S.  Laflin,  admlnlstt-ator  of 
the  estate  of  John  P.  Laflin,  deceased,  EUm 
F.  Laflin,  a  minor,  heirs  at  law  of  John  P. 
Laflin,  deceased,  Mary  A.  Phllbrlck,  the  Fh-st 
National  Bank  of  Key  West,  a  corporation, 
and  the  Key  West  Wharf  &  Coal  Company,  a 
corporation,  alleging  the  execution  of  a  mort- 
gage by  John  J.  Phllbrlck  to  appellee  on 
March  1,  1895,  to  secure  the  payment  of  a 
note  for  ^.000  five  years  after  date,  with 
Interest  to  be  paid  semiannually.  The  bill 
alleges  that  the  note  was  overdue  and  un- 
paid, and  that  the  defendants  bad  interests 
in  the  property  subordinate  to  the  rights  of 
the  mortgage,  and  prays  for  a  foreclosure 
attorney's  fees,  etc 

An  order  was  made  appointing  a  guardian 
ad  litem  for  Ellen  P.  Laflin,  a  minor,  and  on 
NoTember  27,  1908,  an  answer  for  her  by  her 
guardian  ad  litem  was  filed,  alleging  that  he 
was  not  adTlsed  as  to  the  allegations  of  the 
bill,  and  asking  strict  proof  thereof. 

On  June  6,  1904,  Albert  S.  Laflin,  Hester 
N.  Laflin,  Charles  A.  Murphey,  and  Mollle  S. 
Laflin  flled  a  joint  and  several  answes  to  the 
hill,  alleging  that  they  were  not  parties  to 
the  transaction  between  John  J.  Phllbri<^, 
deceased,  and  complainant,  Eduardo  H.  Gato, 
and  that  they  have  no  personal  knowledge  of 
the  truth  of  the  averments  of  the  bill  con- 
cerning Philbrlck's  being  indebted  to  said 
Gato  in  the  sum  of  $35,000,  or  concerning  the 
execution  and  delivery  of  the  alleged  note  for 
935,000,  and  the  mortage  securing  the  same, 
and  pray  that  the  complainant  may  be  re- 
quired to  make  strict  proof  of  the  existence 
of  said  indebtedness  and  of  the  execution  of 
the  said  note  and  mortgage,  and  that  an  ex- 
aminer be  appointed  to  take  evidence  to  be 
offered  by  complainant  and  respondents. 
The  answer  was  sworn  to.  There  were  no 
exceptions  flled  to  this  answer,  or  to  that  of 
the  guardian  ad  litem  for  Ellen  P.  Laflin, 
and  no  replication  appears  to  have  been  flled 
to  either  of  said  answers.  Decrees  pro  con- 
fess© were  entered  against  the  other  respond- 
ents. Notice  was  given  to  the  parties  who 
had  answered  that  an  application  would  bd 
made  for  the  appointment  of  an  examiner  to 
take  the  testimony  on  June  27,  1904,  and  on 
that  day  the  chancellor  entered  an  order  ap- 
pointing L.  W.  Bethel,  Esq.,  an  examiner  to 
take  the  testimony,  and  to  ascertain  the 
amount  due  complainant  for  principal  and 
Interest  on  said  note  and  mortgage,  and  to 
take  proof  of  the  facts  and  circumstances 
stated  in  the  bill  of  complaint.  This  or6er 
recites  the  flUng  of  the  answer  of  the  guard- 
ian ad  litem  and  the  answer  of  the  appel- 
lants. In  the  latter  of  which  It  is  stated  that 
they  have  not  denied  the  allegations  of  the 

bin. 

The  examiner,  in  his  report,  recites  that, 
"after  due  notice  to  the  solicitor  for  defend- 
ants," be  took  the  evidence  of  complainant. 


and  computed  the  amount  due  blm.  It  ap- 
pears that  this  testimony  was  taken  on  tbe 
15th  of  July,  1904,  and  filed  on  the  same  day. 
There  does  not  appear  to  have  been  any 
walvor  by  the  defendants  of  their  right  to 
submit  evidence,  or  any  consent  to  waive  tbe 
time  given  by  rule  71  of  the  rules  of  drcult 
court  in  suits  in  equity  for  taking  testimony, 
viz.,  three  months.  It  does  not  appear  that 
the  appellants  had  any  notice  of  the  filing  of 
the  report  of  the  examiner,  or  the  time  al- 
lowed by  rule  84  of  the  rules  of  the  circuit 
court  in  suits  In  equity  for  filing  exceptions 
thereto,  as  within  eight  days  after  tbe  report 
was  flled  the  final  decree  was  made. 

On  July  18,  1904,  affidavits  as  to  a  reason- 
able  solicitor's  fee  were  flled,  and  od  the  23d 
of  July,  1904,  a  flnal  decree  was  made,  with- 
out notice  of  the  hearing  to  the  defendants 
below,  decreeing  In  favor  of  complainant ; 
fixing  the  amount  due  him  at  $41,787.50,  in- 
cluding an  attorney's  fee  of  $2,500.  This 
amount  also  Included  interest  from  Septem- 
ber 1, 1902,  to  September  16,  1904,  which  em- 
brace two  months'  interest  In  advance  of  the 
date  of  filing  the  report,  and  about  fifty  days* 
Interest  In  advance  of  ttie  date  of  the  decree. 
The  decree  required  the  payment  of  the 
amount  found  due  within  eight  days,  and.  In 
default  of  payment,  decreed  the  sale  of  the 
mortgaged  proper^. 

A  motion  was  made  to  set  aside  the  report 
of  the  examiner  and  flnal  decree  on  August  5, 
1904,  and  denied,  and  exceptions  to  the  exam- 
iner's report  were  flled  August  11,  1904.  On 
the  ISth  of  August,  1904,  the  appellants  en- 
tered  an  appeal  from  the  flnal  decree,  and 
upon  proper  proceedings  an  order  of  sever- 
ance was  made  as  to  the  other  defendants. 

R.  H.  Liggett,  for  appellants. 

HOCKER,  J.  <after  stating  the  facts). 
There  are  six  assignments  of  error — among 
them :  (1)  That  the  final  decree  of  July  21, 
1904,  was  erroneous;  (3)  that  said  decree 
was  entered  before  the  expiration  of  the  time 
allowed  for  taking  testimony ;  (4)  that  said 
decree  was  entered  before  the  expiration  of 
the  time  (30  days)  allowed  to  defendants  for 
excepting  to  the  examiner's  report;  (5)  the 
court  erred  In  rendering  its  flnal  decree  be- 
fore repllcatliHi  or  issue  Joined ;  (6)  tbe  court 
erred  In  ai^lntlng  an  examiner  btfore  Issne 
joined. 

There  were  no  exertions  to  the  answers, 
and  under  the  rule  laid  down  In  Bobbins  v, 
Hanbury,  87  Fla.  468,  text  469,  472,  19  South. 
886,  they  were  sufficient  to  put  the  complain- 
ant upon  proof  of  tbe  allegations  of  his  bill. 
See  rule  62  of  equity  rules  in  circuit  court, 
and  section  1417,  Bev.  St  1892.  There  should 
have  been  replications  to  the  answers,  and 
then  tbe  cause  should  have  been  conducted  in 
the  orderly  way  provided  by  law  and  the 
rules  of  practice.  The  reepondraits  should 
have  bad  importunity  for  presenting  their 
evidence,  if  any  they  had,  during  tbe  time 
provided  by  tbe  rules,         three  months. 
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See,  Mlao,  can  of  Parkoi  t.  SafEwA  et  aL 
<FUl)  87  Soutb.  667,  fourth,  flftli,  and  dxth 
headnotes. 

In  tbe  case  of  Adam  t.  Fry,  28  Fla.  818, 
10  Soatii.  S09,  this  court  held:,  "In  a  catue 
not  tinder  a  default,  a  dianceilor,  after  ad- 
judicating the  equitieB  between  the  parties, 
refers  it  to  a  master  tor  his  report  on  mat- 
ters specified  in  the  reference.  The  pro- 
ceedings before  him  are  r^^lated  and  con- 
trolled by  the  roles  of  practice  prescribed  In 
such  matters."  This  Is  quoted  and  applied 
In  Ballard  v.  LtKunan,  S3  Fla.  481,  text  490, 
14  Sonth.  1S4.  We  think,  also,  that  there  is 
no  tenable  ground  for  the  proposition  that 
the  complainant  was  entitled  to  hare  lnter> 
est  as  a  part  of  this  debt  beyond  the  date  of 
the  decvee.  appellee  has  not  favored  us 
with  a  brief  In  this  case,  and  we  are  unad- 
vised ct  anj  authority  for  audi  a  propoidtlon. 

The  final  decree  is  reroved,  and  the  cause 
remanded  fbr  furtlm:  proceedings  In  accords 
ance  with  law  and  the  rules  of  practlca 

TAYLOB  and  FABKHim  3 J.,  concur. 

SHACKLEFORD.  a  J.,  and  COCERELL 
and  WHITFIELD,  JJ.,  ctmcnr  in  the  <vdn- 
foo. 


BOMEBS  T.  FLORIDA  PEB6LB  PHOB- 
PHATE  CO.  et  al. 
<Bnprem«  Court  of  Florida,  Division  B.  June 
27.  1805.) 

1.  COBPOSATIOKS  —  BOZfD  —  SKAUD  INSTBTJ- 

WbUe  an  instrument  tested:  "In  witness 
whereof  the  Fl  P.  P.  Co.  has  caused  its  cor- 
porate seal  to  be  hereto  affixed  and  attested  by 
Its  Secretary,  and  this  promissory  note  to  be 
signed  by  its  President,  [SigDed]  F.  P.  P.  Co., 
by  F.,  President  [with  the  corporate  seal  at- 
tached]. Attest:  M.,  Sec."— is  the  bond  of 
«aid  company,  It  is  not  necessarily  a  sealed  in- 
Btrnment  aa  to  the  stockholders  who  signed 
their  names  on  the  back  of  the  instrument  be- 
fore delivery  in  order  to  give  credit  thereto. 
2L  JuDOHEirr—JoiNT  Defendants. 

In  a  joint  actt<»L  against  several  defend- 
ants, some  of  whom  snccessfnlly  pleaded  the 
statute  of  limitation,  a  judgment  dismissing  the 
action  as  to  all  will  not  be  disturbed. 
3.  CORPOEATIONS  —  ACTION  ON  NOTE  —  EVI- 
DENCE. 

Where  an  instrument  is  executed  by  a  cor- 
poration under  its  seal,  in  the  form  of  a  prom- 
issory note,  and  indorsed  by  the  stockholders, 
and  a  suit  is  brought  thereon  against  the  cor- 
poration and  the  indorsers,  it  is  [wrmissible  to 
introduce  in  evidence  the  minutes  of  the  cor- 
poration, and  other  contemporaneous  facts  and 
drcnmstances  attending  the  negotiations  of  the 
parties  in  making  the  contract,  In  order  to  ar- 
rive at  the  true  Intention  of  tbe  parties  in  exe- 
cnting  tbe  instrument 

[Ed.  Note.— For  cases  in  point,  see  vol.  12, 
Cent  Dig.  GorporaUons,  |  160.] 

(Syllabos  by  the  Court) 

Error  to  Circuit  Court,  Osceola  Oonn^: 
Minor  S.  Jones,  Judge. 

Action  by  George  E.  Somers  against  the 
Flwlda  Pebble  Phosphate  Company  and 


oOiera.  Judgment  fbr  defendants,  and  plain- 
tiff brings  error.  Affirmed. 

Wm.  H.  Jewell,  for  plaintiff  In  error.  Mas- 
scy  &  Warlow,  for  defendants  In  emw. 

HOGKEB,  J.  On  the  15th  day  of  Janu- 
ary, A.  D.  1806,  the  plaintiff  In  errw  sued 
fb»  defendants  in  error,  along  with  B.  Mel- 
son  Fell,  who  was  a,  nonresident  and  not 
served  with  process,  in  an  action  at  law  in 
the  circuit  court  of  Osceola  county,  upon  a 
cause  of  action  in  the  following  words  and 
figures: 

"$!i025.00.  Kissimmee,  Fla.  June  6th,  1891. 
On  or  before  two  years  after  date  The 
Florida  Pebble  Phoiqibate  Company  promises 
to  pay  to  the  order  of  Nat  Poynts  two  thou- 
sand and  twenty-flve  dollan  with  intermt 
firom  date  until  fully  psid  at  the  rate  of 
eight  per  cent  per  annum  for  value  recelTed. 

"In  Tltness  whtaewt  rEha  Elorida  Pebble 
Phosphate  Company  has  caused  its  corporate 
seal  to  tw  hereto  affixed  and  attested  by  Its 
Secretary,  and  this  promissory  note  to  be 
signed  by  its  President  [Signed]  The  Flor^ 
Ida  P^Ue  PhosiAate  Company,  by  E.  N^- 
son  Fell,  President  [Corporate  Seal.]  At- 
test: W.  B.  Maklnson.  Sec." 

On  the  back  thereof  are  the  following 
words  and  names:  "Fay  to  J.  B.  Poynte  or 
«rdOT.  [Signed]  Nat  Poynta."  Under  this 
are  the  rignatures,  "J.  B.  Poyntz,  Nat 
Poynts."  Written  to  the  xii^t  of  the  fore- 
going are  tbe  following  names:  E.  Nelson 
Fell,  M.  Eats,  B.  BL  Rose,  B.  D.  Beggs,  and 
W.  B.  fiiaklnson.  Credite  appear  on  the 
back  of  the  Instnunent  vp  to  June  5,  1887. 

The  declaration  contained  three  counts, 
in  substance  as  f<dlows:  The  first  count 
sues  on  the  foregoing  Instrument  as  a  prom- 
issory note,  and  alleges  that  "E.  Nelson  Fell, 
W.  B.  UaUnsoD,  H.  Kats,  B.  E.  Bose,  and  B. 
D.  Beggs,  being  then  and  there  the  stock- 
holders of  said  corporation,  and  to  lend  their 
credit  to  and  to  aid  In  negotiating  said  note, 
and  before  deltrery  to  said  payee,  did  place 
their  names  on  the  back  ot  said  instru- 
ment as  joint  and  sevwal  promlsrars  and  co- 
mak^,  and  the  plaintiff  became  the  holder 
of  said  note  in  dne  course,  for  value,  and  the 
same  Is  overdue  and  unpaid,  except  certain 
credite  shown  by  Indorsement  thereon,  and 
the  plaintiff  claims  four  thousand  dollars." 

The  second  count  treats  the  Instrument 
sued  on  as  a  negotiable  bond,  and  the  de- 
fendante  who  signed  on  the  ba^k  thereof  as 
joint  and  several  obligors,  and  Is  otherwise 
like  the  first  count 

The  third  count  treate  the  cause  of  ac- 
tion as  a  wrllten  Instrument  under  the  seal 
ot  said  corporation,  and  alleges  that  "the 
plaintiff  became  the  boldw  and  owner  of  said 
InatrumMit  for  value  and  b^ore  maturity, 
by  assignment  by  Indorsement  and  without 
notice  of  any  defect  therein,  and  the  same 
has  become  due  and  payable,  and  pay- 
mento  have  been  duly  demanded  from  said 
defendants,  but  they  fail,  neglect  and  re- 
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fuse  to  pay  tbe  same,  and  the  same  1b  long 
overdne  and  unpaid,  with  Interest  except 
certain  amounts  shown  hy  Indoraement  on 
the  copy  of  said  Instnuneut*  wbidi  Is  here- 
with filed."  This  count  la  In  other  lespecta 
like  the  flrst 

The  Florida  Pebble  Phosphate  Company 
filed  its  separate  pleas,  and  the  other  de* 
fendants  their  Joint  pleaB,  all  alike,  and  In 
substance  as  follows: 

First  To  tbe  first  count  of  the  declara- 
tion, that  the  cause  of  action  did  not  accrue 
within  five  years  before  suit 

Second.  To  the  second  count,  tiiat  the 
said  alleged  negotiable  bond  Is  not  tiieir 
deed. 

Third.  That  tbe  alleged  sealed  Inetmment 
of  writing  Is  not  their  deed. 

These  pleas  were  demurred  to,  and  the 
demurrers  oTermled;  but  as  our  views  of 
the  case  will  be  Indicated  In  this  opinion,  we 
think  It  unneceraary  to  set  them  forth  spe- 
dflcally. 

Issue  was  Joined  on  the  pleas,  and  the 
cause  submitted  to  the  circuit  Judge  for 
trial  without  a  Jury.  The  trial  Judge  gave 
Judgment  for  the  defendants.  A  motion  for 
a  new  trial  was  made,  alleging  error  in  over- 
ruling the  demnrrera  to  the  pleas,  error  in 
admitting  in  evidence  the  minutes  of  the 
defendant  corporation  of  the  adjourned  meet- 
ings of  June  4  and  11,  1891.  and  because  tlie 
findings  of  the  court  were  agalnat  llie  evl- 
dence.  The  plalntUt  In  error  seeks  to  re- 
verse this  Judgment 

The  bill  of  exceptions  shows  that  the 
canse  of  action  hereinbefore  copied,  with  the 
indorsranoits  th^eon,  was  Introduced  in  evi- 
dence by  the  plaintiff  without  objection. 

The  defendants  Introduced  as  a  witness 
W.  B.  Makinson,  who  testified  that  he  was 
one  of  the  defendants,  and  secretary  of  the 
defendant  corporation.  Over  the  objection 
of  the  plalntlfE,  he  was  allowed  to  read  from 
the  minutes  of  the  board  of  directors  of  the 
corporation  certain  extracts  of  proceedings 
of  tbe  corporation,  In  substance  as  follows: 

"KIsslmmee,  Fla.,  June  4th,  1891.  At  a 
special  meeting  of  tbe  board  of  directors  <jt 
the  Florida  Pebble  Phosphate  Company,  a 
full  board  being  present,  the  following  pro- 
ceedings were  had:  *  •  *  Meeting  then 
adjourned  until  Thursday,  June  11th,  1891. 
[Signed]   E.  Nelson  Fell,  Presdt" 

"June  11th,  1891.  The  board  of  directors 
of  the  Florida  Pebble  Phosphate  Company 
met  pursuant  to  adjournment  there  being 
present  E.  M.  Fell,  Pres.,  W.  B.  Makinson, 
Sec.,  EL  D.  Beggs  and  M.  Katz.  Mr.  B.  N. 
Fell,  after  an  interview  with  Nat  Poyntx  re- 
ports will  take  notes  for  the  time  of  two 
years,  Indorsed  by  tbe  original  stockhold- 
ers. Instead  of  giving  mortgage  notes  for 
one  year,  said  notes  to  be  In  the  following 
amounte,  via.:  |2,700;  $2,026;  f2,025;  (2,- 
020.  On  motion  of  M.  Katz  seconded  by  W. 
B.  Makinson  that  we  accept  Mr.  Nat  Poynts/s 
proposition  and  give  notes  for  amounts  as 
before  mentioned  to  be  endorsed  by  BL  K. 


Fell,  B.  B.  Rose,  M.  Kats,  Bl  D.  Beggs  and 
W.  B.  Makinson  for  the  term  ot  two  years 
and  before  bearing  interest  S%  (unanimous). 
*  *  *  Meeting  then  adjourned  subject  to 
can.  [Slgtted]  B.  N.  FeU,  Presdt  W.  B. 
Makinson,  Sec.  Attest" 

This  evidence  was  objected  to  on  various 
grounds,  but  ai.  In  our  view.  It  furnished 
evidence  favorable  to  tiie  plaintiff,  we  deem 
It  unnecessary  to  pass  on  the  objections. 
Mr.  Makinson  further  testified  that  he  rec- 
ognized the  Instrument  sued  on,  and  Identi- 
fied the  signatures  of  himself  and  all  the 
other  members  of  the  corporation  on  the 
back  thereof,  as  well  as  to  corporate  seal  af- 
fixed and  attested  by  him;  that  the  directors 
composed  all  the  stockholders  of  the  corpo- 
ration, and  that  when  the  members  of  the 
company  whose  names  appear  on  the  back 
of  the  note  signed  the  same,  the  corporate 
seal  was  there;  and  that  he  put  it  there. 

We  are  of  opinion  that  the  objection  of  the 
plaintiff  below  to  the  Introduction  of  the 
minutes  of  the  corporation  and  the  testi- 
mony of  Makinson  was  prop^ly  ovaruled, 
as  it  is  oftentimes  allowable  to  show  con- 
temporaneous facts  and  drcnmstances  at- 
tending 0ie  negotiations  ct  parties  In  mak* 
Ing  contracts,  as  such  focts  and  circum- 
stances may  throw  light  on  the  transaction, 
as  to  the  intention  of  tbe  parties.  Robinson 
V.  Barnett  18  Fla.  602,  43  Am.  Bep.  S27;  7 
Cyc.  669-673. 

Without  attempting  a  discussion  of  each 
specific  assignment  of  error,  we  are  of  <q;)in- 
ion  that  whether  we  view  the  instrument 
sued  on  as  a  negotiable  promissory  note^  or 
as  a  single  bill  or  writing  obligatory,  the 
Judgment  of  liie  court  below  must  be  afflrm- 
ed.  If  it  be  regarded  as  a  promissory  note 
unsealed,  thai  the  five-year  statute  ct  limita- 
tion applies  to  the  action  as  to  all  the  de- 
fendants. If  it  be  r^rded  as  the  single  bill 
or  writing  obligatory  of  tbe  oraporatlon,  we 
cannot  discover  from  the  Instrumoit  iteelf  or 
from  the  evidence  that  the  defendants  who 
indorsed  it  Intended  to  adopt  tbe  seal  of  the 
corpfffatlon.  It  does  not  appear  that  It  was 
the  intention  of  these  parties  to  execute  a 
sealed  instrument  From  the  evidence  It  ap- 
pears that  Nat  Pc^ts,  tbe  payee,  agreed  to 
take  notes  of  tbe  corporation,  indorsed  by 
the  wlginal  stockholders,  and  this  proposi- 
tion was  accepted  1^  the  corporation.  The 
Instrument  Is  In  the  usual  form  of  a  prom- 
issory note  wltb  words  of  negotiability. 

In  the  case  of  Cotten  v.  Williams,  1  Fla. 
87,  this  court  held  that  If  several  pers<ma 
sign  an  inatrument  concluding  with,  "  'wit- 
ness our  hands  and  seals,'  some  pntthig  seals 
opposite  their  names,  and  others  not  such  as 
did  not  affix  seals  will  be  presumed  to  have 
adopted  the  seals  already  there."  In  the  in- 
stant case  tbe  instrument  sued  on  does  not 
contain  the  words  "witness  our  hands  and 
seals,"  or  other  equivalent  words.  It  con- 
cludes: "In  witness  whereof  The  Florida 
Pebble  Phosphate  Company  has  caused  Its 
ocoporate  seal  to  be  lmeto.,^ffized  and  at- 
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tested  by  Its  secretary,  and  thla  promlMory 
note  to  be  signed  by  Its  PresldeDt." 

Id  the  case  of  Tbe  Directors  &  Tnuteea  of 
the  St  Andrews  Bay  Land  Con^any  v. 
Mitchell.  4  Fla.  192,  54  Am.  Dec  340.  this 
court  held  '^at  parties  to  a  contract  are  lia- 
ble accM^lng  to  the  form  in  which  they  f e- 
qpectlrely  execute  the  contract  One  may  be 
liable  In  an  action  of  assumpsit  while  the 
other  la  liable  In  covenant"  Stabler  v.  Cow- 
man, 7  GUI  &  J.  (Md.)  284 ;  Hess'  Estate,  150 
Pa.  346.  24  AtL  076;  Pickens  t.  Bymer.  90 
X.  C.  282,  47  Am.  R^.  521 ;  Yan  Alstyne  T. 
Van  BIyck,  10  Barb.  (N.  Y.)  883. 

In  the  case  of  Gist  t.  Drakely,  2  Gill  (Md.) 
330,  41  Am.  Dec.  426,  the  facts  were  as  fol- 
lows: Upon  the  ba<&  of  the  notes  of  a  cor- 
poration, under  its  seal,  payable  to  the  order 
of  K.,  he  and  G.  Indorsed  their  names,  over 
which  D,  an  assignee  for  value,  wrote  as  fol- 
lows: "For  valoe  received  we  Jointly  and 
severally  promise  D.  to  pay  him  the  amount 
of  the  within,  should  the  company  make  de- 
fault In  the  payment  thereof  It  was  held 
that  an  action  of  assumpsit  woold  He  in  fa- 
vor of  D.  against  O.  on  this  und^taklng. 
The  conrt  In  Its  opinion,  quotes  from  Judge 
Story  to  the  effect  that  In  such  a  case  the  in- 
dorse la  to  be  treated  as  an  original  prom- 
isor or  maker,  and  that  the  payee  is  at  lib- 
erty to  write  over  the  signature,  "For  value 
received  I  undertake  to  pay  the  money  with- 
in mentioned  to  B.,  the  payee."  The  court 
further  says  that  It  may  be  that  the  plain- 
tiff below  might  have  filled  op  the  blank 
somewhat  differently,  consistent  with  the 
transaction,  and  thereby  have  dispensed 
with  tbe  necessity  of  offering  some  of  the 
proof  which  he  adduced.  The  court  further 
says  that  the  right  of  action  was  not  on  the 
sealed  instrument  but  on  tbe  indorsement 
If,  then,  we  treat  tbe  instrument  sued  on  in 
tbe  instant  case  as  tbe  bond  or  single  bill  of 
the  corporation,  we  are  of  opinion  that  the 
anomalous  Indoraers,  while  they  are  original 
promiaws,  and  agreed  to  pay  the  money  men- 
tioned In  the  inBtrument,  yet  they  cannot  be 
considered  to  have  obl^ted  themselves  to 
do  so  under  their  seals,  and  the  statute  of 
limitations  barred  an  action  as  to  them.  As 
this  was  a  Joint  suit  no  other  than  a  Joint 
Judgment  could  be  rendered  therein.  Web- 
ster V.  Bamett  17  Fla.  272,  text  278;  Hale 
T.  Croweira  Adm'x,  2  Fla.  534,  text  540,  60 
Am.  Dec.  301 ;  Mutual  Loan  &  Building  Am- 
sodatloo  T.  Pnlce,  19  Fla.  127;  Bacon  v. 
Green,  86  Fla.  865,  18  South.  870. 

The  effect  of  an  anomalous  indorsement 
upon  an  ordinary  promissory  note  Is  consld- 
ered  and  determined  by  this  court  In  Melton 
V.  Brown.  25  Fla.  461,  6  South.  211,  and  Mc- 
Callnm  t.  Driggs,  85  Fla.  2TJ,  17  South.  407. 

The  Judgment  of  the  court  below  la  afflrm- 
•0. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFOBD.  O.  J.,  and  COCKRELL 
aikd  WHITFIELD,  JJ,,  ooncnr  in  the  Ofiln- 
kn. 


In  re  MBMBBBS  07  UBGIBLATUBD. 
(Snpma  Ootwt  of  Ilorlda.    July  28,  1906.) 

1.  OiTicis— Mkicbebs  or  Lcqislatubb— Eu- 
aiBiuTT— ConsTrrunoNAL  L&w. 

Under  the  provisioni  of  sectioa  9  of  article 
8  of  tbe  Constitution,  no  Senator  or  Member 
of  tbo  House  of  RepresentativQa  is  eligible  for 
appointment  or  electlMi,  during  tbe  time  for 
whidi  be  was  elected,  to  any  dVll  office  under 
tbe  CoQStitutitn  of  tbia  state  that  has  been 
created,  or  tbe  emolumuita  wheraof  shall  have 
been  increased^  during  such  time.  Such  in- 
eligibility contmaea  during  tiie  entire  time  for 
which  such  member  was  elected,  and  each  mem- 
ber cannot  render  himself  eligible  during  such 
time  hj  resigning  his  legislative  manbeEshlp. 

2.  Saicb— Civil  OmoKas. 

Members  of  a  board  of  eontrd  mated  by 
law,  who  are  charged  with  the  duty  of  locating 
and  contlnuoxisly  and  permanently  controlling 
and  managing  state  institati<His  of  leamiDg, 
whose  terms  of  office  are  definitely  fixed,  with 
provision  for  removal  and  appointment  by  tbe 
Governor  to  fill  vacancies  on  such  board,  tbe 
office  being  continuous  and  permanent  and  re- 
maining to  be  filled,  thon^  the  Ittenmbents 
may  die  or  resign,  are  <Avi\  officers,  under  tbe 
Constitution  of  this  state.  Tbe  fact  that  there 
is  no  salary  or  emolument  affixed  to  such  office 
does  not  make  It  any  the  less  a  civil  office, 
since  salary  or  emoloment  Uks  an  oath  ox 
office,  is  an  Incident  to  offi(%  merely,  and  not  a 
necessary  elemoit  in  the  determination  of  Its 
character. 
(Syllabus  by  the  Court) 

In  the  matta  of  the  ellglhlllty  of  members 
of  the  Legislature  for  appointment  and  elec- 
tion during  their  term. 

Advisory  Opinion  to  Governor. 

To  file  Hontwabla  N.  B.  Broward.  Oovmhot 
of  Florida,  Tallahassee,  Fla.— Sir: 
The  court  has  received  your  communica- 
tion of  tbe  9th  Instant  as  follows : 

**I  have  the  honor  to  reQnest  tin  <9lnlcHi  of 
the  Xneticea  of  tbe  Supreme  Court  as  to  the 
Interpretation  of  section  6  of  article  8  of  the 
Conatitation  of  Florida  upon  a  Question  af- 
fecting my  executive  powers  and  duties,  and 
to  aak  lliat  I  be  advised  if,  under  the  provl- 
slon  of  such  section  of  the  Constitution,  a 
Senator  or  Mouber  <tf  the  House  of  Bepre- 
■oitotives,  during  the  time  for  whidt  he  waa 
elected,  may  be  appointed  by  tbe  Governor  a 
member  of  a  board  of  control  created  by  law 
during  such  time,  whoee  term  of  office  is  defi- 
nite, with  provision  for  removal  and  appoint* 
ment  to  fill  vacancies,  whoee  powers  and  du- 
ties under  the  law.  subject  to  tbe  control  and 
supervlsi(m  of  the  state  board  of  education, 
consist  In  part  In  locating,  cmtrolllng,  and 
managing  state  institutions  of  learalng,  but 
who  are  paid  only  actual  expenses  while  In 
the  performance  of  prescribed  duties." 

Our  advisory  reply  to  this  question,  so  in- 
timately affecting  your  executive  duty  of  ap- 
pointment Is  that  it  necessarily  involves  the 
solution  ot  two  questions,  viz. : 

(1)  Is  tbe  board  of  control,  whose  incum- 
bents you  have  to  appoint  a  dvil  office,  un- 
der the  Constitution  of  this  state,  and  will 
its  Incumb^ts,  when  appointed,  be  dvil  of- 
ficers? 

(2)  Are  membcn  of  eiUur  BouM  oC  tbe 
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LeglBlatan  eligible  to  appolntmoit  as  mem- 
bers of  such  board  ot  omtrol,  nnda  the  pro- 
Tlstons  of  section  6  of  article  S  of  tbe  state 
Oonstltution ;  such  board  of  control  liaTing 
been  created  by  tbe  Legislature  during  tbe 
curroit-terms  of  its  members? 

To  the  flrst  ot  tbese  questions  our  answer 
Is  that,  fr<»n  flie  duties  mmtloned  In  your 
communication  as  derolTlng  upm  such  board 
of  control,  vis.,  locating  and  conttnuoosly 
and  pttmanently  controlling  and  managing 
state  Instltntlons  of  learning,  subject  to  tiie 
supwrlEdon  of  the  state  board  of  educatl<m, 
and  whose  tenns  of  office  are  definitely  fixed, 
with  provision  for  removal  and  ai^K^tment 
to  fill  vacancies  on  sudi  board,  the  monbers 
of  such  board  of  control  will,  under  our  Con- 
stitution, when  appointed,  be  dvll  officers  of 
the  Btat&  State  ex  reL  Clyatt  v.  Hodker, 
S9  Fla.  477,  2S  South.  721,  and  cases  dted 
therein.  And  see  the  ct^lous  annotatbms  to 
the  same  case  In  6S  Am.  St.  Bep.  174 

The  duties  to  be  performed  by  sudi  board 
are  Important  and  essentially  governmental 
In  character.  Tbe  office  Is  contbrnous  and 
pomanent,  and  remains  to  be  filled,  though 
the  Ineombents  may  die  or  resign.  The  fact 
that  fbere  Is  no  salary  or  emolument  affixed 
to  such  office  does  not  make  It  any  the  less  a 
dvil  office,  since  salary  <v  onolument  like 
an  oath  of  office,  Is  an  Incident  to  office  mere- 
ly, and  not  a  necessary  elemwt  In  the  deter- 
mination of  Its  character.  6  Words  and 
Phrases  Judicially  Defined,  p.  4024  et  seq., 
and  dtatlons;  People  of  N.  C.  ex  rel.  Walk- 
er T.  Bledsoe.  6S  N.  a  467;  McComlck  T. 
Thatcher.  8  Utah,  2M,  SO  Pac.  1091, 17  U  R. 
A.  248,  and  notes. 

Section  6  of  article  8  of  our  Constitution 
provides  as  follows:  "No  Senator  or  Mem- 
ber of  the  House  of  Bepresentatlves  shall, 
during  tbe  time  for  which  be  was  elected,  be 
appointed  or  elected  to  any  dvll  office  under 
the  Constitution  of  this  state,  that  has  been 
created,  or  tbe  emoluments  whereof  shall 
have  been  Increased,  during  such  time."  The 
purpose  of  this  provision  of  the  organic  law 
was  to  pnt  it  beyond  the  power  of  tbe  legis- 
lative branch  of  the  government  to  create  of- 
fldal  positions  to  be  filled  by  its  members; 
thereby  removing  tbe  temptation  of  an  im- 
provident or  unwise  creation  of  offices  not 
expressly  provided  for  by  the  Constitntlon. 
Under  Its  provisions  we  think  tbat  It  is  clear 
that  no  member  of  either  House  of  the  Leg- 
islature is  eligible  to  the  incumbency  of  any 
dvll  office  of  this  state  that  is  created  during 
any  part  of  the  time  for  which  such  member 
was  elected,  and  that  sncb  Ineligibility  con- 
tinues during  the  entire  time  for  which  such 
memba  was  elected,  and  tbat  such  member 
cannot  render  himself  eligible  during  such 
time  by  resigning  his  legislative  membership. 
Our  cvlnion  is  that  yon,  as  Gownor,  cannot 


constitutionally  i^>polnt  any  member  of  either 
House  of  the  present  legliaatlTe  branch  ct 
tbe  government  to  membership  on  sndi  board 
of  control,  since  the  Otmstltutlon  clearly  for- 
bids their  being  appointed  to  any  such  dvil 
(tfBce  created  during  the  time  for  whldi  they 
were  elected  as  members  of  such  Leglalaturew 
State  ex  rel.  Ohllds  v.  Sutton,  68  Minn.  147, 
65N.  W.a6%80KR.A.680^60AlD.Bt.  Bep. 
4tfeL 

Respectfully  yours, 
THOMAS  M.  SHAOKLEFORD, 

Chief  Justice^ 
B.  F.  TAYLOR,  Justice^ 
R.  S.  OOCKRSLL,  Justtco^ 
W.  A.  HOOBJDR,  Justlosh 
X  B.  WHITFIBLD,  Justice^ 
CHARLES  B.  PARKHILI^  JotlM. 


ORANNISB  et  aL  V.  FLORIDA  PEBBLE 
PHOSPHATE  CO.  et  aU* 

(Supreme  Court  of  Florida,  Division  B.  Juno 
27,  1905.) 

E>rror  to  Circalt  Court,  Osoeola  County ; 
Minor  S.  Jonea,  Judge. 

Action  by  Charles  F.  Orannlss  and  anothw 
agabut  the  Florida  Pebble  Pbonihate  CompaDy 
and  othera.  Judgment  for  defeatUnts,  and  plain- 
tiffs brins  error. 

W.  H.  Jewell,  tot  plafaitHfs  In  error.  P.  A. 
Tans  Agnew  and  Massey  ft  Warlow,  tta  defend- 
ants in  error. 

PER  CURIAM.  The  Judgment  Is  affifmsd. 


HARRISON  V.  STATE. 
(Supreme  Court  of  Florida.  July  3,  1905.) 

Error  to  Circott  Court,  Leon  County;  John 
W.  Malone,  Judge. 

Proceeding  by  the  state  against  Reese  Harrl* 
son.  From  the  Judgnuot  defsndant  brln^  er- 
ror. 

WnL  O.  Hodges,  for  plalntllf  in  error. 

PER  CURIAM.  On  suggestion  of  the  death 
of  tbe  plaiotiff  in  error,  tbe  cause  Is  abated,  and 
the  writ  of  errrar  dismissed. 


BUCKMAN    V.    LITTLE    BROS.  FERTI- 
LIZER A  PHOSPHATE  CO.,  Limited. 
(Supreme  Court  of  Florida.  June  21. 1905.) 

In  Banc.  Error  to  Circuit  Court,  Dnval 
County ;  Chas.  S.  Adama.  Referee. 

Action  by  Little  Broa.  Fertilizer  &  Phosphate 
Company,  Limited,  against  H.  H.  Buckman. 
Judgment  for  plaintiff,  and  defendant  teings  er- 
ror. 

H.  H.  BDckman,  for  plaintiff  In  error.  Wm. 
B.  Young  and  D.  U.  Fletcher,  for  defendant  in 
error. 

PEOl  CURIAM.  Dismissed,  on  sgrssmoit  of 
counsel  for  the  lespectiva  parties. 
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OOLBBBT  T.  STATSL 
{Sopreme  Ooart  of  BfisdMlppl.  July  24,  190S.) 
1.  Statsb— Bohm— Skubbusht  —  Omons— 

ExUtCIBB  —  LXOULATXTl  OB  EXBODTin 
POWBB. 

Tbe  exerdsG  of  the  option  to  retire  state 
bODds  omferred  bj  Acti  1^,  p,  80,  c  tH,  %  7, 
providiiv  that  at  the  expiration  of  five  years 
the  state  shall  have  the  option  to  retire  any 
and  all  of  the  bonds  aathorued  to  be  isstied  by 
nich  act,  was  a  legislative,  and  not  an  ezeca- 
tive,  power,  and  hence  the  Governor  was  not 
anthoriied  to  ezerdse  tho  same  by  Coast  IS 
116t  123,  declaring  that  the  chief  execntlTe 
power  of  tiw  state  shall  be  vasted  in  the  Gov- 
emor,  and  that  he  shall  see  that  the  laws  are 
faithfolly  executed. 

2L  Same— AppsopBiATioirs  —  iNTSBBffT  —  Er- 

KCT. 

The  Legislatnre,  In  1900,  after  havlnf 
made  specific  appropriation  for  payment  of  in- 
terest for  the  enscing  two  years  on  certain 
dedgnated  debts  of  the  state,  appropriated  a 
•penfic  Bom  for  each  of  the  yean  1900  and 
1901  for  the  payment  of  interest  on  **otiier 
state  Indebtedness."  Heid,  that  such  "other 
state  indebtedness"  incloded  state  bond*  issned 
as  provided  by  Acta  1806,  p.  27,  c.  84,  and  die- 
closed  a  legislative  Intentum  that  nich  bonds 
ritonld  remain  oatatandlng  and  lBtcre*t4Mar- 
ing  for  the  whole  of  the  year  1901. 
S.  Sams— N'ecissitt  or  Apfbopbiation. 

Const;  fi  68,  provides  that  no  appropriation 
shall  be  passed  which  does  not  d^liutely  fix  the 
tnaximnm  snm  th»eby  aatluHrised  to  be  drawn 
from  the  treasury.  Section  64  declares  that  no 
appropriation  bill  shall  continue  In  force  more 
uan  six  months  after  the  meeting  of  the  Legls- 
latere  at  Its  next  regular  session,  etc.,  and  sec- 
tion 68  leqalres  appropriation  bills  to  be  pass- 
ed at  regular  sessions  of  the  Legislature.  Sec- 
tiiKi  69  requires  that  general  appropriation  bills 
shall  contain  only  the  appropriations  to  de- 
fray fffdlaaty  expenses  of  the  executive,  legis- 
lative, and  Ju^clal  departments  of  the  govern- 
ment; to  pay  interest  on  state  bonds,  and  to 
support  public  schools,  and  that  all  other  ap- 
propriations shall  be  made  by  separate  bills, 
each  embracing  bat  one  subject,  etc. ;  and  sec- 
Uon  73  empowers  the  Oovemor  to  veto  parts 
of  any  appropriation  bill  and  approve  parts  of 
the  same,  declaring  that  the  parts  approved 
shall  be  the  law.  HeU,  that  in  the  absence  of 
a  specific  appropriation  for  the  payment  of 
state  bonds  Issued  under  authority  conferred 
by  Acts  1896,  p.  27,  c.  84,  the  Governor  was 
without  power  to  order  such  bonds  paid  out 
of  other  money  in  th«  state  treasury. 
4.  Same. 

Acts  1806,  p.  SO,  c.  84.  I  7,  providing  for 
the  issuance  of  certain  state  bonds,  and  de- 
daxlnc  Uiat  at  the  ocplratlon  of  five  years  the 
state  shall  have  tba  option  to  retire  any  and 
all  thereof,  did  not  of  itsdf  eonstltnta  an  ap- 
propriation <tf  numey  for  the  paymmt  of  aaai 
bonds. 

Appeal  fnun  Oircnlt  Oonrt,  Hinds  Oonn^; 
D.  H.  Miller,  Judge. 

AetlfHi  by  Duo  BL  Oolb^  against  Oie 
state.  From  a  jnOginent  In  favor  of  de- 
fendant on  appeal  £rom  a  justice's  Judgment 
in  tBTor  of  plalntlflC,  plaintiff  appeals.  Be- 
▼ersed. 

Alexander  ft  Alexander,  for  appellant  J. 
N.  Flowers,  Aist  Atty.  Gen.,  for  the  State. 

COX,  Special  Judge.  On  July  1,  1896, 
pursuant  to  an  act  of  the  Legislature  ap- 
proved March  18,  1896,  there  were  sold 
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twnds  of  the  state  of  Hlsslsalppl  of  the  de- 
nomlnatloD  of  fSOO  each,  bearing  interest  at 
S  per  cent  per  annum,  payable  semiannual- 
ly, to  the  amount  of  $400,000.  These  twnds 
on  their  face  were  to  become  due  and  pay- 
able on  the  Ist  day  of  July,  1906,  and  were 
designated  as  "Series  B."  On  the  4tb  day 
of  June,  1901,  Gov.  Louglno  issned  bis  proc- 
lamation, gl^g  notice  to  all  holders  of  the 
said  bonds  to  present  the  same  on  July  1, 
1901,  to  the  Treasurer  of  the  State  of  Mlsals- 
Blppi,  at  hlB  office  In  the  capltol  In  the  dty 
of  Jackson,  for  payment  in  full  with  accrued 
Interest  The  proclamation  announced  that 
Interest  would  cease  on  the  said  bonds  from 
and  after  the  Ist  day  of  July,  1901.  Caro 
Colbert  plaintiff  below,  and  appellant  here, 
was  the  owner  of  15  of  the  said  bonds.  He 
declined  to  present  them  for  payment  on 
July  1,  1901,  as  called  for  In  the  Oovemor's 
proclamation,  but  on  January  1,  190^  he 
presented  the  said  bonds,  together  with  the 
Int^st  coupons  then  maturing,  to  the  State 
Treasurer  for  payment  The  bonds  were 
promptly  paid,  but  the  treasurer  refused  to 
pay  the  coupons  on  the  sole  ground  that  the 
call  of  tiie  Governor  operated  to  retire  the 
bonds  and  stop  the  running  of  Interest  after 
the  date  fixed  for  retiring  them.  Plaintiff 
thereupon  made  demand  of  the  auditor  to 
issue  a  warrant  for  the  amount  of  the  coup- 
ons, and  the  auditor  refused  to  do  so;  where- 
upon suit  was  Instituted  against  the  state 
before  J.  rit2«erald,  a  Justice  of  the  peace 
of  Hinds  county,  and  Judgment  recovered  for 
9187.fi0,  the  amount  of  the  said  Interest 
coupons,  with  interest  from  January  1, 1902, 
and  costs.  Upon  appeal  to  the  circuit  court 
of  Hinds  county.  Judgment  was  rendered 
for  the  state,  dismissing  the  suit  From  this 
Judgment  an  appeal  has  beeo  prosecuted  to 
this  court,  appellant  assigning  for  em^  the 
action  of  the  court  In  dismissing  his  suit 

The  principal  question  arising  upon  the 
record  In  this  case,  and  one  upon  which  both 
parties  tbo'eto  Invite  a  deliverance  from  this 
court  Is  whether  or  not  the  Governor  had 
authority  of  law  to  call  in  the  bonds  of 
series  B  tor  pajrment  on  July  1,  1901.  It  Is 
contended  on  behalf  of  the  state  that  author- 
ity for  this  act  of  the  Governor  la  found  In 
section  7,  c.  84,  p.  30,  of  the  Acts  of  1806, 
the  same  being  the  act  under  which  the 
said  bonds  were  Issued.  It  reads  as  follows: 
"Sec.  7.  The  faith  and  credit  of  the  state  of 
Mississippi  are  hereby  pledged  to  the  punc- 
tual payment  of  both  principal  and  interest 
of  said  bonds  as  they  mature,  and  to  that 
end  the  Legislature  shall  annually  levy  a 
tex  on  all  the  taxable  property  of  the  state 
for  the  payment  of  the  interest  thereof,  and 
at  the  expiration  of  five  years  the  state  shall 
have  the  option  to  retire  any  or  all  of  these 
bonds."  It  is  urged  that  the  Governor,  as 
the  <^ef  executive  of  the  state,  was  the 
functionary  whose  right  and  du^  it  was  to 
exercise  the  state's  discretion,  thus  clearly 
provided  for  In  the  act  under  which  the 

Digitized  by  Google 


66 


89  80UTHBBN  BlWOaTBB. 


(Miss. 


bonds  were  Issued,  to  call  tbe  same  In  for 
payment.  It  Is  manifest  that  the  authority 
to  call  In  the  bonds  was  not  given  to  the 
OoTernor  In  express  terms  by  section  7  of 
the  act  of  1896.  It  Is  claimed,  however,  that 
this  anthorltr  Is  to  be  clearly  inferred  in 
Tiew  of  the  character  of  the  act  to  be  done 
and  the  nature  of  the  powers  conferred  by 
the  Constitution  upon  the  Governor  as  chief 
executive  of  the  state.  The  genmil  grant 
of  power  to  the  Govemw  under  our  Con- 
stitution Is  to  be  found  In  sections  116  and 
123  of  that  Instrument;  the  one  dedarlng 
that  "the  chief  executive  power  of  this  state 
shall  be  vested  in  a  Governor";  the  other  en- 
joining that  "the  Governor  shall  see  that 
the  laws  are  faithfully  executed."  It  is 
claimed  that  by  virtue  of  his  duty  and  obli- 
gation to  see  that  the  laws  are  faithfully 
executed  the  Gtovemor  was  vested  with  pow- 
er to  call  in  the  bonds  in  question.  A  suffi- 
cient reply  to  this  contention  is  that  as  to 
the  matter  in  question  thwe  was  no  law  to 
be  executed.  No  provision  of  the  statute 
under  which  the  Goveraor  assumed  to  act 
required  dthw  absolutely  or  upon  condi- 
tions that  the  bonds  should  be  called  in  be- 
fore maturity.  No  law  would  have  been  vio- 
lated If  the  call  had  not  been  made.  The 
law  under  which  the  bonds  were  issued  hav- 
ing provided  that  they  should  mature  on  Ju- 
ly 1,  1906,  they  were  not,  under  the  law, 
subject  to  payment  before  that  date,  save 
In  the  exercise  of  a  discretion  reserved  gen- 
erally to  the  state,  not  granted  specifically 
to  the  Governor.  So  that  to  our  minds  It  ts 
perfectly  clear  that  the  Governor  was  with- 
out authority  to  call  In  the  bonds,  unless 
the  exercise  of  the  state's  discretion  as  to 
that  matter  was  in  Its  essential  nature  an 
executive  function,  vested  in  the  Governor 
by  the  grant  to  him  of  the  chief  executive 
power.  Just  here  we  touch  the  heart  of  the 
controversy.  It  is  maintained  on  behalf  of 
the  state  with  great  earnestness  and  force 
of  reasoning  that  the  discretion  reserved  to 
the  state  was  an  ^ecutlve  discretion,  per- 
taining strictly  to  the  executive  departmmt 
of  the  government,  belonging,  by  Its  very 
nature,  to  that  particular  magistracy,  and 
not  requiring  any  legislative  grant  to  vest  It 
In  the  Governor  as  chief  executive.  We  can- 
not concur  in  this  opinion.  We  have  not  so 
learned  the  law.  The  principle  contended 
for  is  contrary  to  the  genl'os  of  republican 
government  Under  all  constitutional  gov- 
ernments recognizing  three  distinct  and  in- 
dependent magistracies,  the  control  of  the 
purse  strings  of  government  is  a  legislative 
function.  Indeed,  It  ts  the  supreme  legisla- 
tive prerogative.  Indispensable  to  the  Inde- 
pendence and  Integrity  of  the  Legislature, 
and  not  to  be  surrendered  or  abridged,  save 
by  the  Constitution  itself,  without  disturb- 
ing the  balance  of  the  system  and  endanger- 
ing the  liberties  of  the  pe<^le.  The  right  of 
the  Legislature  to  control  the  public  treas- 
ury, to  determine  the  sources  from  which 


the  public  revenues  shall  be  derived  and  the 
objects  up<Ki  which  they  shall  be  upended, 
to  dictate  the  time,  the  manner,  and  the 
means  both  of  their  collection  and  disburse- 
ment, is  firmly  and  inexpugnably  establish- 
ed In  our  political  system.  This  supreme  pre- 
rogative of  the  Legislature,  called  in  ques- 
tion by  Charles  I,  was  the  issue  upon  which 
Parllam<mt  went  to  war  with  the  King,  with 
the  result  that  ultimately  the  absolute  con- 
trol of  Parliament  over  the  public  treasure 
was  forever  vindicated  as  a  fundamental 
principle  of  the  British  Constitution.  The 
American  commonwealths  have  fallen  heirs 
to  tliis  great  principle,  and  the  prerogative 
in  question  passes  to  their  Legislatures  with- 
out restriction  or  diminution,  except  as  pro- 
vided by  their  Constitutions,  the  simple 
grant  of  the  legislative  power. 

In  the  light  of  this  great  dominating  prin- 
ciple of  republican  government,  we  feel  con- 
strained to  hold  that  the  option  of  the  state 
In  the  instant  case  fell  naturally  and  pecu- 
liarly within  the  sphere  of  legislative,  rath- 
er than  of  executive,  discretion.  We  do  not 
deny,  of  course,  that  the  Legislature  might, 
In  its  discretion,  have  provided  for  the  call- 
ing In  of  the  bonds  by  the  Governor  upon 
such  conditions  and  limitations  as  It  might 
have  seen  fit  to  impose.  Such  a  dele^tlon 
of  power  to  the  Governor  (If  it  may  be  prop- 
erly called  a  delegation  of  power  where  the 
Legislature  exercises  its  discretion  in  com- 
manding executive  action  upon  the  happen- 
ing of  certain  prescribed  conditions)  is  not 
Infrequent  under  our  system,  and  U  main- 
tainable hot  only  by  a  long  line  of  authorl- 
ties,  but  also  upon  fully  established  princi- 
ples of  government  The  vice  in  this  branch 
of  the  argument  for  the  state  is  to  be  found 
not  in  the  contention  that  the  Legislature 
had  the  power  to  confer  upon  the  Governor 
authority  to  call  In  the  bonds,  but  in  the  as- 
sumption that  it  actually  did  so.  In  express 
terms,  most  certainly  It  did  not  Such  power 
is  not  to  be  conferred  by  doubtful  inference. 
The  failure  of  the  Legislature  Itself  to  ex- 
ercise the  state's  option,  when  recommended 
so  to  do  by  Gov.  McLaurln,  raises  a  strong 
presumption  that  it  was  not  its  purpose  that 
any  other  department  of  the  government 
should  do  so.  It  was  fully  advised  of  the 
state's  rights  In  the  premises,  it  Is  conclusive- 
ly presumed  to  have  known  of  its  undoubted 
prerogative  to  determine  the  state's  choice, 
and  its  failure  to  act  was  in  itself  an  expres- 
sion of  the  legislative  purpose  that  the  bonds 
of  series  B  should  not  be  called  In  at  the  ex- 
piration of  five  years.  The  fact  that  the 
Legislature,  at  the  session  of  1900,  after  mak- 
ing spedflc  appropriation  for  payment  of  in- 
terest for  the  ensuing  two  years  on  certain 
dffiignated  debts  of  the  state,  appn^riated 
the  sum  of  $58,240  for  each  of  the  years 
1900  and  1901  for  payment  of  interest  on 
other  state  indebtedness,  strengthens  the  pre- 
sumption, If  that  be  possible,  that  It  was  not 
the  legislative  Intent  that  the  bonds  of  series 
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B  BhoQld  be  called  In  and  paid  on  July  1, 
1901.  The  bonds  of  serlefl  B  must  necessar- 
ily tUTB  been  included  In  the  words  "other 
state  Indebtednete,"  and  the  fact  that  the 
same  amount  was  appropriated  for  the  pay- 
ment of  Interest  for  each  year  shows  clearly 
that  the  Legislature  o(Hitemplated  that  the 
said  btmds  would  rraialn  oatstandlng  and 
IntraesMiearlng  for  the  whole  of  the  year 
1901. 

Bot  even  If  it  should  be  conceded  that  the 
exercise  of  the  state's  option  was  an  ezecu- 
tire,  rather  than  a  legislative,  function,  or, 
this  being  denied,  if  it  t>e  conceded  that  the 
L^lslatnre  intended,  and  in  effect  conunand- 
ed,  that  the  OoTemor  exerdae  the  state's  op- 
tltm,  still,  in  our  judgmoit,  the  Goremor 
was  without  power  to  order  the  bonds  in 
question  paid,  for  the  simple  reason  that  the 
Legislature  bad  made  no  appropriation  for 
their  payment  Such  an  order  under  such 
circumstances  was  Tirtually  an  ezecntiTe  ap- 
propriation of  the  money  required  to  pay  the 
bonds.  The  proposition  so  stated  is  Its  own 
refutation.  Legislative  control  over  the 
treasury,  which  we  recognize  as  the  supreme 
leglslatlTe  prerogative,  Involves  the  neces- 
sity of  l^lslatlve  appropriation  In  order  to 
the  payment  of  moneys  out  of  the  treasury. 
This  IB  a  fundamental  principle  of  constitu- 
tional law.  It  is  written  In  express  terms 
or  by  necessary  implication  in  the  Constitu- 
tions of  all  free  states.  Clause  7  of  section 
9  of  article  1  of  the  ConstltutlMi  of  the  Unit- 
ed States  declares  that  "no  money  shall  be 
drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law."  The  Con- 
stituUon  of  Mississippi  of  1809  declared  that 
"no  money  shall  be  drawn  from  the  treas- 
ury, exccftt  on  appropriations  made  by  law." 
TMe  section  26  of  article  4.  The  Constitu- 
tion of  1832,  art  7,  I  7,  declared  that  "no 
money  shall  be  drawn  from  the  treasury  but 
in  consequence  of  an  appropriation  made  by 
law,"  and  the  same  provision  in  the  same 
language  is  found  in  the  Constitution  of  1817, 
art  6,  i  8,  under  which  Mississippi  was  ad- 
mitted to  the  federal  Union.  We  cannot  be 
persuaded  that  the  omission  from  the  Con- 
stitution of  1890  of  a  similar  express  pro- 
vision Indicates  a  purpose  upon  the  part  of 
the  great  Jurists  and  publicists  who  framed 
that  instrument  to  abrogate  this  essential 
principle  of  constitutional  government  This 
fiscal  scheme  which  they  provided  and  or- 
dained negatives  the  idea.  By  section  63  of 
the  Constitution  it  Is  provided  that  "no  ap- 
propriation shall  be  passed  by  the  legisla- 
ture which  does  not  fix  definitely  the  maxi- 
mum sum  th^eby  authorized  to  be  drawn 
from  the  treasury."  By  section  64  it  Is  pro- 
vided that  "no  bill  passed  after  the  adt^tion 
of  this  Constitution  to  make  appropriations 
of  money  out  of  the  state  treastury  shall  con- 
tinue in  force  more  than  six  months  after 
the  meeting  of  the  Legislature  at  Its  next 
regular  session;  nor  shall  such  bill  be  passed 
exc^t      the  votes  of  a  majority  of  all  the 
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members  elected  to  each  house  of  the  Legis- 
lature." 8ectt<m  68  declares  that  "apinroprla- 
tlon  and  revenue  bills  shall,  at  regular  ses- 
sloiw  of  the  Legislature,  have  precedence  in 
both  houses  over  all  other  business,  and  no 
such  bills  shall  be  passed  during  the  last 
five  days  of  the  session."  Section  69  re- 
quires that :  "General  appropriation  bills 
shall  contain  only  the  appropriations  to  de- 
fray the  ordinary  expenses  of  the  executive, 
legislative  and  Judicial  departments  of  the 
government  to  pay  Interest  ou  state  bonds, 
and  to  support  the  common  schools.  All 
other  apprc^rlatlona  shall  be  made  by  sep- 
arate bills,  each  embracing  but  one  subject 
L^slatlon  shall  not  be  engrafted  on  appro- 
priation bills,  but  the  same  may  prescribe 
the  conditions  on  which  the  mon^  may  be 
drawn,  and  for  what  purposes  paid."  Sec- 
tion 73  empowers  the  Governor  to  veto  parts 
of  any  appropriation  bill  and  approve  parts 
of  the  same,  and  declares  that  the  parts  ap- 
proved shall  be  law.  When  we  consider  all 
these  provisions  together,  and  note  the  Jeal- 
ous and  wise  restrictions  Imposed  by  the  Con- 
stitution upon  legislative  power  In  the  mat- 
ter of  the  approprlatl<»i  of  public  moneys, 
we  are  constrained  to  believe  that  the  Con- 
stitution regards  the  Legislature  as  the  sole 
repository  of  power  to  make  appropriations 
of  moneys  to  be  paid  out  of  the  state  treas- 
ury. We  can  no  more  Infer  the  possibility 
of  an  appropriation  by  executive  action  of 
moneys  for  the  payment  of  public  debts  than 
we  could  the  levying  of  taxes  by  executive 
action  for  the  same  purpooe.  if  the  <me  may 
be  inferred,  the  other  may  also;  and  thus 
the  entire  constitutional  scheme  for  legisla- 
tive control  over  the  public  revenues  be  sub- 
verted. 

It  cannot  be  maintained  that  the  act  which 
provided  for  the  issuance  of  the  bonds  and 
resCTved  to  the  state  an  option  to  pay  them  at 
the  expiration  of  five  years  was  In  itself  an 
appropriation  of  money  to  pay  the  bonds  at 
the  end  of  five  years.  The  creation  of  a  debt 
is  an  entirely  different  thing  from  an  appro- 
priation tm  Its  payment.  But  even  if  ttie 
act  had  amounted  to  an  appropriation,  It 
mnst  necessarily  have  failed,  under  section 
64^  upon  the  expiration  of  six  months  after 
the  meeting  of  the  Legislature  at  Its  next  r^- 
ular  session.  A  view  almost  Identical  with 
the  <»ie  now  considered  wm  ivessed  upon  this 
court  by  counsel  widely  famed  for  their  great 
learning  and  power  in  the  somewhat  recent 
case  of  State  of  Mississippi  v.  Cole,  generally 
known  as  the  "Industrial  Institute  and  Col- 
lege Case."  See  81  Miss.  174^  82  South.  314. 
It  was  Insisted  with  great  cogency  and  per- 
suasiveness of  argumoit  that  section  212  of 
the  Constitution,  which  provides  that  "the 
rate  of  Interest  on  the  funds  known  as  the 
Chickasaw  School  Fund  and  other  trust  funds 
tor  educational  purposes  for  which  the  state 
is  responsible,  shall  be  fixed,  and  remain  as 
long  as  said  funds  are  held  by  the  stete.  at 
six  per  centum  per  annum  from  and  after 
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tbe  close  of  the  fiscal  year  A.  T>.  1891,  and  the 
distrtbntlon  of  said  Interest  shall  be  made 
seml-anuually  on  the  first  day  of  Hay  and 
NoTemb»  of  each  year,"  was  In  Itself  an  ap> 
propriatlon,  self-operative  and  altogether  snf- 
fldent,  of  money  for  the  payment  of  Interest 
oc  a  debt  solemnly  declared  by  the  Constltn- 
tion  Itself,  which  directed  that  the  dlstrlbn- 
tlon  of  inters  thereon  ahonld  be  made  seml- 
annnally  on  the  1st  days  of  May  and  Novon- 
ber  of  each  year.  Surely,  If  there  could  ever 
be  a  case  in  which  the  creation  or  declara- 
tion of  a  d^t  would  operate  as  an  aroropria- 
tion  for  Its  payment,  that  were  the  caa&  And 
yet  appellant's  contrition  as  to  the  appn^prla- 
tlons  by  Inference  or  Intendment  was  repa- 
diated  by  this  conrt  in  a  very  clear  and  strong 
opinion  delivered  by  that  learned  and  right- 
eous Judge  Jnstlce  TerraL  We  quote  at 
some  IttigQi  from  the  optnitm  because  it  is 
apposite  in  the  instant  cas^  and  states  most 
perspicaclonsly  the  views  of  this  court  as 
now  constltnted:  "Who  Is  to  make  the  di»- 
tribntion,  and  to  whom,  and  ont  ot  what 
tmxiB,  and  In  what  manner?  Tlw  means  of 
payment  and  all  the  details  are  for  the  Leg- 
islature to  inoTldft  What  means  hu  the 
stete  for  paymoit  except  1^  texati<m7  It 
devolves  on  the  Leglalatnre  to  provide  by  tax- 
ation for  the  maintoiance  of  the  stete  govwn* 
ment  in  all  Its  departments  and  the  discharge 
of  all  Its  obllgatlong.  0^  state  has  no 
means  of  exlstaice  except  by  the  «nrdse  of 
the  sovereign  power  of  taxation.  The  Oon- 
stitution  does  not  impose  any  taxes  except 
the  jtoll  tax  by  section  248,  and  must  be  held 
to  have  left  the  discharge  of  the  obligation 
declared  by  section  212  to  be  by  the  L^lsla- 
tnre,  m  which  ft  devolves  to  provide  ways 
and  means  Cor  the  discharge  of  all  obUgatitms 
of  the  state.  There  is  no  jnst  ground  for  the 
supposition  that  the  firamers  of  the  Consti- 
tution intoded  to  dispense  ^tb  legldatiTe 
action  as  to  the  payment  of  Interest  on  trust 
funds,  and  to  require  It  as  to  maintalntug  the 
existence  of  the  state  government,  which  can- 
not live  without  money,  and  cannot  get  mon- 
ey without  I^lslatlvB  action.  Not  an  officer 
of  the  state  can  be  paid  his  salary  except 
with  money  raised  by  taxation,  and  after  ap- 
iwopriatlon  thwefor  the  L^idature  The 
members  of  the  Legislature  are  dependent 
upon  the  said  provisions  for  their  pay.  No 
money  can  come  Into  the  treasury  or  go  out 
of  it  lawfully  ocept  as  directed  19^  the  leg^ 
lative  act  Collection  and  dlabursttnent  be- 
long to  the  L^lslatore,  and  must  be  done  as 
it  directs.  •  •  •  Thus  the  Constitution  has 
placed  tbe  whole  matter  of  obtaining  mon^ 
by  taxation  (exc^t  as  to  the  poll  tax  moi- 
Uoned)  and  of  disbursing  It  in  the  hands  ot 
the  Legislature,  guarded  and  restricted  as 
stated.  •  •  •  Now,  as  already  said,  no 
salary  or  other  obligation  of  the  state  can  be 
lawfully  paid  except  out  of  an  approprlatioa 


therefor  by  the  Legiilatnre  dtilnltely  fixing 
the  maximum  sum  which  may  be  drawn  on 
that  account"  This  <9lnlon  evinces  a  full 
grasp  upon  the  part  ot  the  court  of  the  doc- 
trine of  legislative  control,  except  as  limited 
by  the  Oonstltntlon,  over  the  collection  and 
disbursement  of  the  state's  revenues.  It 
would  be  difficult  to  add  to  Its  force  or  to 
improve  upon  Ita  admirable  terseness  and 
lucidity.  It  alone  would  be  determinative  of 
the  case  at  bar.  The  Legislature,  under  our 
system,  having  control  of  the  public  revenues, 
can  alone  provide  for  the  payment  of  the  pub- 
lic debte.  It  therefore  la  the  guardian  of  the 
public  credit,  and  Is  charged  with  tbe  entire 
reeponsibility  for  the  maintenance  of  the  pub- 
lic faith  and  honor.  A  mere  failure  i^n  Ita 
part  to  make  appropriation  for  the  payment 
of  public  Indebtedness,  persisted  In,  would 
amount  to  repudiation;  for  without  a  legis- 
lative ai^K^rtation  the  creditor  of  the  state 
is  without  power  to  enforce  collection. 

We  will  not  be  detmred  fn»n  declaring 
these  principles  because  ctf  any  administra- 
tive constmctltm  and  practice  to  the  ocmtrary. 
If  Ko&i  practice  has  grown  up  under  a  mis- 
taken conception  of  the  law,  it  ahoald  be  at 
once  abandoned.  No  false  construction  of  tbe 
Oonstltntlon  by  any  administrative  depart- 
ment however  long  continued,  can  ever  ripen 
Into  law.  Nor  do  we  ifbare  tbe  feara  of  tlie 
learned  counsel  for  the  stat^  who  antldpatea 
appalling  cfmsequenoes  from  a  decision  ad- 
verse to  the  state.  The  ereditors  whose 
bonds  were  paid  on  July  1,  1901,  have  suf- 
fered no  wrong;  Th^  presmtetlon  of  them 
for  payment  was.  In  law,  purely  voluntary. 
By  acoeptlng  payment  and  surrokdering  tbe 
Staters  obllgatlonB  they  absolved  tbe  state 
from  all  further  liability  both  tat  principal 
and  Interest  The  treasurer  who  made  the 
payment  cannot  be  injured.  Should  the  state 
demand  and  enforce  from  him  payment  Into 
the  treasury  of  tbe  mon^  Illegally  paid  vpatk 
the  bonds,  he  would  be  Immediately  subro- 
gated to  the  rights  of  the  creditors  whose 
bonds  had  bem  paid.  Tbe  stete  has  not  suf- 
fered, and  cannot  suffer,  so  Car  as  we  are  able 
to  see,  any  Injurious  consequoices  from  a 
declaration  by  this  court  that  the  action  of 
the  Governor  was  unwarranted  and  void.  It 
haa  saved  thovby  some  thousands  of  dollars 
of  Interest  and  will  rally,  by  virtue  of  this 
decision,  be  liable  to  pay  tbe  interevt  wbldk 
the  statute  clearly  oontemplated  ahonld  be 
paid,  on  those  b<mds  of  series  B  which  were 
not  presented  for  payment  under  the  Govern 
HOT'S  call.  0^  demand  of  appellant  was  a. 
liquidated  demand.  The  mon^  had  been  ap- 
propriated for  tto  payment  It  was  a  propor 
claim  for  audition.  The  auditor  having  re- 
fused to  audit  and  allow  It,  tbe  appellant  bad 
tbe  right  under  the  statute  to  bring  his  suit 
to  have  ita  validity  Judicially  determined. 

BererMd  and  mnandedi 
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DnNUOBlD  at  aL  y.  STACT. 
(Snprenn  Court  of  HlHbcippL  Jvly  17. 190S.) 

Obdohai.  Law  —  CoNFissiosa  —  VoLunTABT 

Statocbiits— Admibsioh. 

In  A  prosecution  for  rai»e,  erldenctt  of  Tol- 
ontary  Inojlpatory  and  axcolpatory  statementa 
made  bj  defendants  In  a  conversation  between 
them  and  witness  In  the  preBence  of  a  sheriff 
while  defeodants  were  handcuffed  and  In  the 
sherifTs  custody  was  admissible. 

[Eld.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Iaw,  H  1163.  116T.] 

Appeal  from  Clrcutt  Oonrt,  HancoA  Oinin- 
ty;  W.  T.  McDonald.  Jnd^ 

James  Dunmore  and  another  were  convict- 
ed of  rape,  and  titoy  appeaL  Affirmed. 

On  the  trial  Amelia  King  testUled  that  she 
was  going  along  carrying  clothes,  and  the 
defendants  came  to  tux  and  caught  lier  and 
threw  ber  down,  and  James  Dunmore  held 
her  down  while  WUUe  Wallace  had  aexaaX 
intercourse  with  her;  tiut  she  resisted  all 
die  conld,  and  hallooed,  and  two  persons 
came  iq>,  and  tlie  boys  ran  away.  W.  J. 
Gex  testified  tor  ttie  state  as  follows:  'The 
day  they  (def^ants)  were  tried  X  was  on 
my  way  from  Fearlington,  and  when  X  got 
on  the  boat  I  was  attracted  to  Mr.  Ballen- 
tlne,  who  had  a  pistol  strapped  around  him. 
I  walked  to  him,  and  saw  him  sitting  In 
front  of  these  two  boys,  who  were  hand- 
cuffed.  I  said,  'What  Is  the  matterr  and 
be  said.  *Asfc  them;  they  will  tell  you.'  I 
said.  'What  are  you  bringing  them  to  Jail 
for?  and  he  said.  It  Is  no  secret;  they  plead- 
ed guilty;'  and  one  of  them  said,  They  bare 
got  us  up  for  doing  It  to  a  little  girl,'  and 
said.  Tb&  boy  wltb  the  short  pants  on  got  It 
from  a  little  colored  girl;'  and  the  boy  In 
the  shtnt  pants  said,  1  am  no  more  guilty 
than  you  are;*  and  the  boy  In  the  long  pants 
said,  *I  did  not  get  any,  for  I  beld  ber  while 
yon  got  It,*  and  the  boy  In  the  short  pants 
said,  'I  dldnt.'  The  big  boy  said  the  little 
one  did  it,  and  the  small  <me  said,  *Tou  would 
have  got  some  If  some  tme  had  not  come 
al«ig.'  The  officer  was  sitting  directly  In 
f^t  of  them.  He  had  a  pistol  strapped 
around  him,  and  the  boys  w«e  handcuffed.** 
Defendants*  motion  for  a  new  trial  was  orer- 
ruled,  and  they  appeal. 

W.  H.  Maybin,  for  appellants.  Wm.  Wil- 
liams, Atty.  Oen.,  for  the  State. 

TRULT,  J.  We  find  no  error  of  law  In 
this  record,  and  as  there  Is  sufficient  testi- 
mony. If  believed  by  the<Jury,  to  sustain  the 
verdict,  we  will  not  disturb  their  finding  up- 
on a  question  of  fact  alone. 

The  testimony  of  Mr.  Oex  was  admlsdble 
under  well-understood  rules  of  evidence. 
There  was  no  proof  that  the  statements  made 
by  the  defendants  as  related  by  the  witness 
were  in  any  manner  influenced  by  the  advice 
of  the  officer,  or  Induced  by  threat,  hope  of 
leniency,  or  any  promised  escape  from  pros- 
ecution.  The  drcnit  Jijidge  displayed  every 


consideration  for  the  rights  of  the  appel- 
lants in  correctly  refusing  to  admit  the  tes- 
timony of  the  officer  as  to  their  statements 
before  the  committing  magistrate,  but  by  no 
stretch  of  the  rule  can  the  conversation  detail- 
ed by  Gex,  and  as  to  which  he  is  corroborated 
by  Ballentlne,  be  condemned.  Assuredly  It 
will  not  be  contended  that  the  conversation 
which  was  begun  by  the  Inquiry  of  Gex,  but 
which  was  thereafter  continued  by  and  be- 
tween the  two  accused  alone,  was  not  abso- 
lutely free  and  voluntary.  In  the  course 
of  the  altercation  subeeijnently  arising,  and 
which  was  unquestionably  competent  and 
admissible,  not  only  were  the  admlssionR 
made  to  G^ez  reiterated,  but  in  the  attempt 
of  each  to  exculpate  himself  and  Incriminate 
the  other  all  the  details  of  the  occurrence 
were  disclosed  and  discussed.  And  this  cir- 
cumstantial narration  of  events  coincided  In 
certain  striking  particulars  with  the  prosecu- 
trix's own  version  of  the  affair  as  related  on 
the  trial.  We  are  not  unmindful  of  the  force 
of  the  argument  stressed  with  signal  power, 
eloquence,  and  ability  by  counsel  for  appel- 
lants that  the  charge  in  the  Instant  case  Is 
one  easy  to  falsely  make,  yet  difficult  to  de- 
fend or  disprove  and  that  for  this  reason 
the  evidence  supporting  such  conviction 
should  be  weighed  with  the  utmost  exact- 
ness, and  the  story  of  the  prosecutrix  sub- 
jected to  careful  scrutiny.  Neither  are  we 
oblivious  of  the  many  iiiducements  which 
might  tempt  an  adulteress,  upon  detection  in 
the  act,  to  distort  a  mutual  agreement  into 
a  brutal  outrage — an  assignation  Into  an  as- 
sault But,  while  remembering  these  thlnga 
we  cannot  be  forgetful  that  under  our  law 
the  Juries,  and  not  the  Judges,  are  the  triers 
of  fact,  and,  in  the  absence  of  error  of  law 
prejudicial  to  a  fair  trial  of  parties  accused, 
we  will  in  no  case  usurp  the  function  of  the 
Jury,  unless  it  plainly  appear  there  has  been 
a  palpable  miscarriage  of  Justice.  In  view 
of  the  many  corroborative  circumstances 
sustaining  the  story  of  the  prosecutrix  and 
strengthening  the  theory  of  the  state,  we  are 
constrained  to  i^hold  the  verdict; 
Afllrmed. 


ILLINOIS  GBNTBAL  B.  00.  T.  WATSON 
et  ox. 

(Suprems  Court  of  Mississippi.   July  24, 1809.) 

1.  BaII^BOADB— iNJtTBT  TO  PBBSON  ON  TSACK 

—Unlawful  Spbbo. 

To  an  action  for  personal  Injuries  inflicted 
by  a  train  running  at  an  unlawful  speed  with- 
in a  tuuniclpality  the  only  defenses  permissible 
are  that  the  unlawful  speed  was  not  the  prox- 
hnate  caose  of  accident,  and  that  the  person 
injured  was  guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Gent.  Dig.  Baih-oads,  H  1009, 1074,  1095.] 

2.  Save— Pboxuate  Gaubb  —  Cohtbxbdtobt 

NEOLIGBNCB— BvtDENCK. 

Evidence  in  an  action  for  personal  ininry 
from  a  train  running  at  an  unlawful  speed  in 
a  municipality  held  sufficient  to  authorise  find- 
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logs  that  the  unlawful  speed  was  the  proximate 
cause  of  the  accident,  ajid  that  the  person  In- 
jured was  not  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Court  Montgomery 
Comity;  J.  T.  Dunn,  Judge. 

Action  by  Frank  Watson  and  wife  against 
the  Illinois  Central  Railroad  Company  for 
death  of  their  son,  Frank  Watson,  Jr.  From 
a  Judgment  for  plaintiff  for  fl,000  and  from 
an  order  denying  a  motion  for  new  trial,  de- 
fendant appeals.  Afflnned. 

The  ffrtdoioe  Bbowed  that  Frank  Watsra, 
Jr.,  was  killed  In  the  town  of  Winona,  which 
was  incorporated,  on  the  28th  day  of  October, 
190B,  at  about  half  past  1  o'clock  In  the  after^ 
noon;  that  jnst  north  of  the  d^t  there 
wRB  a  street  crossing,  and  north  of  the  croae- 
ing  was  a  compress,  and  running  north  and 
aontb  there  wm  several  railroad  trado— 
the  main  line  and  seroral  switch  tracks; 
that  the  traces  from  the  depot  north  were 
Qsed  pedestrians  who  lived  In  that  vicin- 
ity; that  Frank,  on  the  day  he  was  killed, 
started  from  his  work  to  dinner,  and  was 
walking  north  along  cme  of  the  switch  tracks, 
and  Just  east  of  this  trat^  was  the'  main 
line;  there  was  a  space  of  abont  dght  feet 
between  the  track  Frank  was  walking  on 
and  the  main  tra&;  that  after  he  passed 
the  crossing  an  eaiglne  with  some  cars  at- 
tached badced  up  the  switch  trade  on  which 
he  was  walking,  and  struck  some  box  cars 
standing  the  track,  and  pushed  one  rapid- 
ly north  in  the  direction  of  the  boy.  Wit- 
nesses for  plalntUt  testified  that  there  was 
no  one  on  the  rear  end  of  the  box  car,  and  no 
warning  was  given,  and  In  his  effort  to  es- 
cape tills  backing  car  he  ran  across  the  space 
between  the  track  he  was  on  and  the  main 
track,  and  fell  upon  the  main  trade,  and  at- 
tonpted  to  get  up,  bat  before  he  could  get 
up  he  was  struck  by  the  fast  train  going 
souUi  (HI  the  main  line,  and  killed  ;  that  this 
train  was  running  18  or  20  miles  an  hour. 
Plaintiffs'  witnesses  testlfled  that  the  bell 
was  not  rung  nor  the  whistle  blown,  bnt  this 
was  denied  by  the  conductor  and  fireman  on 
the  train. 

Mayes  St.  Longstreet.  for  appellant  Mc- 
Lean &  Rowe,  for  appellees. 

COX,  Special  Judge.  Frank  Watson.  Jr., 
a  boy  16  years  old,*  son  of  appellees,  was 
killed  in  the  town  of  Winona,  near  the  place 
where  appellant's  passenger  trains  receive 
and  discharge  passengers,  by  the  engine  of 
one  of  appellant's  passenger  trains  known 
as  the  "Cannonball,"  which  was  mnnlng  at 
the  time  at  the  rate  of  18  or  20  miles  pw 
hour.  This  rate  of  s[>eed  was  In  flagrant  vio- 
lation of  the  law,  and  was  highly  dangerous 
to  all  persons  who  might  for  any  reason  be 
on  or  near  the  track  of  appellant  at  that  time 
and  place.  To  an  action  for  injuries  to  the 
person  inflicted  by  a  train  mnnlng  at  an  un- 
lawful rate  of  speed  within  the  limits  of  a 
municipality  only  two  defenses  are  possible; 


the  liability  being  absolute  unless  it  appear 
that  the  unlawful  rate  of  speed  was  not  the 
proximate  cause  of  the  Injury,  or  that  the 
person  Injured  was  himself  guilty  of  negli- 
gence contributing  proximately  to  the  in- 
jury. The  evidence  in  the  case  at  bar  tends 
to  show  that  Frank  Watson.  Jr.,  having  been 
startled  by  the  sudden  and  negligent  back- 
ing and  Jamming  down  upon  him  of  some 
loose  cars  on  the  comprete  track  by  an  en- 
gine of  appellant  rushed  hurriedly  towards 
and  up<Hi  the  main  tr&ck,  six  or  eight  feet 
away,  and,  stumbling  and  falling  upon  It 
was  struck  by  the  engine  of  the  Cannonball, 
and  knocked  and  dragged  some  distance, 
with  the  result  that  he  was  dismembered  and 
killed.  It  does  not  Indubitably  appear  that 
the  unlawful  speed  of  the  oiglne  was  not 
the  proximate  cause  of  the  injury.  Indeed, 
it  seems  that  had  the  speed  of  the  Cannon- 
ball  been  slacked  to  six  miles  per  hour  im- 
mediately upon  reaching  the  corporate  lim- 
its, it  vrould  not  have  been  near  enough  to 
have  endangered  Watson's  life  or  limbs  when 
he  stumbled  and  fell  upon  the  main  track. 
Nor  does  It  appear  overwhelmingly  and  In- 
conteetably  that  young  Watson  was  guilty 
of  contributory  negligence  in  being  upon  the 
main  track  at  the  time  and  under  the  cir- 
cumstances shown.  This  ia  not  one  of  the 
rare  cases  which  the  court  is  warranted  in 
taking  from  the  Jury  because  of  contributory 
negligence  upon  the  part  of  the  person  in- 
jured. We  find  no  reversible  error  in  the 
record.  Both  grounds  of  defense  Insisted  up- 
on by  appellant  were  submitted  to  the  jury, 
which  found  the  facts  against  appellant's 
contention.  The  verdict  was  not  excessive 
upon  the  most  restricted  view  that  may  be 
taken  as  to  the  measure  of  damages  applica- 
ble to  the  case. 
Affirmed. 


HOLHBS  BROS.  v.  FBROUSON-HcEIN- 

NEY  DRY  GOODS  OO.  et  al. 

(Supreme  Court  ot  Mississippi.   July  24,  1905.) 

1.  PABTNBBSHIF^IllDITXnnAIi    ASBEIfl  — DIS- 
POSITION. 

Members  of  a  firm  are  «ititled  to  dispose 
of  their  individual  property  as  they  see  fit  if 
there  is  sufficient  partnership  assets  to  satisfy 
firm  debts. 

[Ed.  Note.— For  cases  in  point  bm  vol.  88, 
Cent  Dig.  Partnership,  i  845.] 

2.  FBATTDUunr  Convbtances  — Inbolvenct 
—Fraud. 

In  a  suit  by  firm  creditors  to  set  aside 
alleged  fraudulent  conveyances  of  individual 
property  by  the  partners,  the  burden  is  on 
plamtiss,  not  only  to  show  fraud,  but  the  in- 
solvency of  the  firm. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Fraudulent  Ocmveyanoea,  ||  798, 
804.] 

3.  Saick. 

Where  one  of  the  members  of  a  firm  con- 
veyed individual  real  estate  to  his  wife,  to 
whom  he  was  indebted,  and  a  part  of  the  con- 
sideration was  the  discharge  of  such  indebted- 
ness and  tlie  wife's  assumption  of  certain  debts 
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oviDg  b7  the  firm  to  EL  and  to  a  certain  ban^ 
the  net  that  neither  H.  nor  the  bank  accepted 
the  wiSh  aa  their  debtor  prior  to  a  suit  broiisht 
to  set  Mside  the  conveyance  as  a  fraud  against 
the  creditors  of  the  6rm  did  not  affect  either 
the  questioiis  of  fraud  or  tnsolvencr  of  the 
firm,  since,  if  the  wife  did  not  p&y  that  part 
of  the  ccMisideration  for  her  deed,  the  property 
would  stand  charged  to  the  grantor  for  that 
amount,  which  could  be  reached  by  his  cred- 
itors. 

4.  HAamjEss  Ebbob— Fobu  of  JnoaiaifT. 

Under  CoobL  i  147,  providing  that  no 
judgment  or  decree  rendered  In  any  chancery 
or  cErcait  court  in  a  dvU  caso  shall  be  reversed 
for  want  of  jurlsdictioik  to  render  the  judgment 
or  decree  because  of  any  error  as  to  whether 
the  caooe  in  which  it  was  rendered  was  in 
equity  or  common-law  jarisdlction,  a  personal 
judgment  against  the  members  of  a  firm  for  a 
firm  debt,  rendered  In  a  suit  to  set  aside  al- 
leged fraudulent  OMiTeyanocs  by  them,  waa  not 
rcTcnibte  arror. 

Appeal  from  Chancery  Court,  Monroe  Coun- 
ty; H.  li.  Muldnnr,  Ohancellor. 

Salt  by  the  Vtszaaoa-MciKisiney  Dry  Qoods 
Company  and  others  against  Holmes  Bros. 
Fnnn  a  Judgment  In  favor  of  complainants, 
def^tdants  aiv>eal.   RoTersed  In  part 

W.  H.  Clifton,  for  appellants.  Glll^lan  & 
Leftwlch  and  C.  L.  Tubb,  for  appellees. 

POTTBR,  Special  Judge:  Holmes  Bros.,  a 
partnership  composed  of  n.  W.  and  T.  B. 
Holmes,  bare  been  for  many  years,  and  are 
now,  merchants  engaged  In  business  at  Aber- 
deen. ID  the  latter  part  of  1898,  T.  B. 
Holmes,  for  a  recited  consideration  of  940 
and  love  and  affection,  made  a  conveyance  of 
a  lot  in  Aberdeen,  of  $600  In  value,  to  hU 
wife,  Mary  P.  Holmes.  This  deed,  however, 
did  not  become  effective  as  to  creditors  until 
December  9,  1902,  when  It  was  filed  for  rec- 
OTd,  and  on  tjie  eth  day  of  June,  1008,  B.  W. 
Holmes  conveyed  to  his  wife,  Georgia  B. 
Holmes,  tbr  a  redtod  oonslderatlon  of  910r 
OOO,  a  tract  of  82  acres  of  land  lying  In  tbe 
ontsldrts  of  Birmingham,  Ala.,  and  valued 
from  912,000  to  9^*000.  These  lots  were  the 
property  of  the  individual  members  of  the 
partnership,  and  were  substantially  all  that 
they  owned,  except  their  Interest  In  the  part- 
nership pn^foty.  Oa  the  17th  day  of  jniy 
thereoftHT,  the  Fergnson-McKlnncv  Dry  Goods 
Company,  the  Isaac  Fallows  Sana  Compai^, 
and  die  BU  Walker  Dry  Goods  Company  filed 
In  the  chancery  court  of  Monroe  county  their 
bill,  under  sectltm  608,  Rev.  Code  1892, 
against  Holmes  Bros.,  Mary  P.  Holmes,  and 
Georgia  B.  Holmes,  setting  oat  that  Holmes 
Bros,  were  indebted  to  complainant  In  an 
amount  aggregating  92,489.18,  and  charging 
that  Holmes  Bros,  were,  at  the  time  of  the 
making  of  the  above  conveyances  tbe  mem- 
ben  ot  the  finn  to  their  wives,  and  at  the 
time  tbe  bill  vres  filed,  Insolvent,  and  that 
the  said  conveyances  were  voluntary  and 
ftaodulent  oaA  made  ftMr  Qie  purpose  of  bin- 
dning  and  delaying  complainants  and  other 
creditors  In  the  collection  of  the  sums  due 
tb«n  by  Hohnes  Bros.  Complainants  prayed 


that  the  conv^ances  above  mentioned  be 
declared  volcmtary  and  fraudulent,  and  that 
they  be  vacated,  and  the  lands  held  subject 
to  tbe  itaymoit  of  the  firm  debts.  Th^  also 
^ayed  for  a  personal  decree  against  the  mem- 
bers of  the  firm.  The  defendants  answered, 
admltttng  the  Indebtedness,  exceipt  a  part 
claimed  not  to  be  due^  admitted  Ihe  execution 
of  tbe  conv^ances,  but  denied  insolvency  and 
fraud,  and  all  the  other  materia]  allegations 
of  the  bill.  Full  proof  was  taken  on  the  anes- 
tlons  at  Issue,  and  on  whicdi  the  case  was 
submitted  for  final  decision.  The  chancellor 
rendered  a  personal  decree  against  the  mem- 
bers of  the  firm  for  tbe  amount  sued  for, 
less  20  pra*  cent  that  had  been  paid  by 
Holmes  Bros,  after  tbe  Institution  of  tbe  snlt 
He  also  held  that  tbe  firm  was  Insolvent  when 
the  bill  was  filed,  and  that  tbe  conv^wice 
to  Mrs,  Mary  P.  Holmes  was  fraudulent  and 
void,  and  found  that  Holmes  Bros,  were  in- 
debted to  Mrs.  Georgia  B.  Holmes  In  the  sum 
of  94,081,  to  M.  W.  Holmes,  a  brother,  91.072, 
and  to  the  First  National  Bank  of  Aberdeen. 
$1,948,  and  that  the  consideration  for  tbe 
Birmingham  land  was  the  discharge  of  the' 
debt  of  9^031  due  Un.  Holmes,  and  the  as^| 
sumption  by  her  of  the  M.  W.  Holmes  detit 
and  the  bank  debt ;  but  he  held  that  the  land' 
conveyed  to  her  was  of  a  far  greater  valne 
than  the  amount  of  mon^  due  ber,  and,  as 
to  the  excess,  that  the  conveyance  shpoli!^ 
be  declared  voluntary  and  vacated.  A  receiv- 
er wka  appointed,  and  ordered  to  take  pos- 
sesskm  and  sell  the  ttodk  of  goods  of  Holmes 
Bros.,  and  apply  tiie  proceeds  of  sale  to  tbe 
payment  of  costs  uid  appellees'  debts,  and.  If 
the  amount  arising  from  the  siUe  was  Insuffi- 
cient to  pay  the  amount  decreed,  that  he 
should  next  sell  the  lot  that  had  been  con- 
v^ed  to  Bfary  P.  Holmes,  and.  If  the  pro- 
ceeds ct  such  sale  were  Insufficient  to  satis- 
fy appellees'  decree,  thok  Qie  receiver  should 
proceed  against  the  Birmingham  lands  that 
had  been  conveyed  to  Georgia  B.  Holmes,  and 
to  that  end  should  be  made  a  party  to  a  sim- 
ilar suit  to  this,  brought  by  appellees  against 
Holmes  Bros,  and  Qeargia.  B.  Holmes  in 
tbe  courts  of  Alabama. 

tf  there  ronalned  suffid^t  partnezsblp 
assets  to  satltfy  the  firm  debts,  tlie  members 
of  the  firm  bad  a  right  to  dispose  of  their  in- 
dividual prapeetj  as  they  saw  proper.  The 
burden  of  proof  was  iqKm  appeUeea  to  diow 
insolvency  and  fraud,  and  this  they  have 
not  done;  There  Is  no  proof  that,  whoi  tbe 
deed  to  Mary  P.  Holmes  was  filed  for  r^nvd, 
tbe  firm  waa  not  able  to  meet  all  donands 
against  It  Besides,  tbe  properly  conveyed  to 
her  was  of  a  small  valu^  and  there  Is  no  e^- 
doioe  that  tmds  to  show  that  It  was  made 
witti  a  fraudulent  purpose.  The  proof  shows 
that  tbe  firm  property,  when  the  bill  was  filed, 
was  worth  910,000 ;  and  It  Is  equally  as  clear 
that  1^  the  oonv^ance  of  the  Birmingham 
land  the  debt  of  Mrs.  Holmes  was  paid,  and 
that  she  assumed  to  pay  the  debts  of  N.  W. 
Holmes  and  tbe  bank,  and  these  debts  were 
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either  paid  or  secared  by  her  after  this  salt 
was  brought,  so  as  to  rellere  the  firm. 

It  Is  urged  by  appellees  that  there  had  been 
no  acceptance  by  N.  W.  Holmes  and  the  bank, 
so  as  to  make  Mrs.  Holmes  liable  to  them, 
prior  to  the  time  the  suit  was  bronght;  but 
this  would  not  affect  the  questions  of  fraud 
or  insolvency,  because,  if  she  did  not  pay 
this  part  of  the  conaldoratlon  for  her  deed, 
the  property  conveyed  to  her  would  stand 
charged  to  B.  W.  Holmes  for  that  amount, 
and  this  could  have  been  reached  by  his  cred- 
itors. Undw  this  view  of  the  case  the  receiv- 
er must  be  discharged,  and  the  decree  against 
Mrs.  Mary  P.  Holmes  and  Mrs.  Georgia  E. 
Holmes,  canceling  the  coDTeyancea  to  them, 
must  be  reTersed,  aM  a  decree  tot  tiiem  en- 
tered here. 

The  bill  prays  a  personal  decree,  and  this 
was  rendered  In  the  court  below  against  E. 
W.  and  T.  B.  Holmes ;  and  under  section  147 
of  our  Constitution,  which  provides:  "No 
Judgment  or  decree  rendered  in  any  chancery 
or  circuit  court  in  a  civil  cause  shall  be  re- 
versed or  annulled  on  the  ground  of  want 
of  JnrisdlctlcHi  to  render  said  Judgment  or 
decree,  from  any  orror  or  mistake  as  to 
whether  the  cause  In  which  It  was  rendered 
was  of  equity  or  common-law  jurisdiction" — 
the  personal  decree  against  ffi.  W.  and  T.  B. 
Holmes  must  be  affirmed  (Oazeneuve  v.  Co- 
rel], 70  Miss.  S21,  18  South.  82;  Qoyw  T. 
Wlldberger,  71  Miss.  438,  16  South.  235),  and 
decree  here  against  the  sureties  on  their  su- 
persedeas iMud. 

The  cost  of  this  appeal  to  be  taxed  in  equal 
parts  againet  appelleea  and  E.  W.  and  T.  B. 
Holmes. 


DEBTBR  T.  HBNBT. 

(Supreme  Court  of  Alabama.    Feb.  0,  190B.) 

Set -Oft— Claws  Ez  Delicto  —  Peouniabt 
Meabuesment, 

A  claim  for  the  conversion  by  plaintiff  of 
a  definite  amount  of  cotton  of  a  stated  value, 
mortgaged  to  defendant  by  a  third  person,  and 
a  conset^ueDt  impairment  of  defendant's  lien,  is 
nisceptible  of  pecuniary  measurement,  and  does 
not  eoand  in  damages  merely,  within  Code 
1806,  {  3728,  authorizing  the  set-off  of  demands 
not  sonnding  in  damages  merely,  and  may  l>e 
defalked  against  plaintiff's  claim  for  a  balance 
due  on  account. 

Appeal  from  Circuit  Conrt,  nonnt  County; 
James  A.  Bilbro,  Judge. 

Assumpsit  for  a  balance  dne  on  account  by 
Sam  Henry  against  W.  D.  Debter.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  defendant  pleaded  the  general  Issue 
and  the  following  special  plea  of  set-off: 
"The  defendant,  as  a  defense  to  the  action  of 
the  plaintiff,  salth  that  at  the  time  this  ac- 
tion was  commenced  the  plaintiff  was  in- 
debted to  tilm  In  the  sum  of  ninety  dollars. 
In  this:  that  James  H.  Hudson  did  on  the 
20th  day  of  February,  1900,  execute  a  mort- 
gage to  the  defendant;  W.  D.  Debter,  on  bis 


crops  for  the  year  IdOO  and  flie  year  1901, 
and  on  or  about  the  first  day  of  Novemtwr, 
1901,  the  [riaintifl  bought  and  converted  to 
his  use  two  bales  of  cotton,  of  the  value  of 
00  dollars,  raised  by  the  said  James  Hudson 
during  the  year  1801,  at  which  time  the 
aforesaid  mortgage  of  James  Hudson  to  de- 
fendant was  unpaid;  nor  was  said  mortgage 
paid  at  the  time  this  suit  was  commenced, 
and  by  reason  of  the  conversion  of  said  cot- 
ton or  the  destruction  of  defendant's  lien 
thereon  the  defendant  has  been  damaged  in 
the  sum  of  ninety  dollars,  which  be  hereby 
offers  to  set  off  against  the  demand  of  the 
plaintiff,  and  he  claims  Judgment  for  the  ex- 
cess." In  the  plea  of  set-off  the  plaintiff 
demurred  upon  the  following  grounds:  (1) 
Said  plea  sets  up  a  cause  of  action  in  tort 
as  a  set-off  to  an  action  ex  contracta  (2) 
Said  plea  alleges  that  the  plaintiff  Is  indebt- 
ed to  defendant  in  a  cause  of  action  ex  delic- 
to, and  offers  to  set  the  said  alleged  damage 
off  against  an  action  of  plaintiff  against  de- 
fendant on  a  cause  of  action  ex  contractu, 
which  Is  not  pemUsalble  at  law.  This  de- 
murrer was  sustained.  Upon  issue  Joined 
there  were  verdict  and  judgment  for  the 
plaintiff. 

Thomas  B.  Russell,  tat  aKWllant  Bmery 
O.  Hall,  for  appellee. 

McCLELLAN,  0.  J.  Upon  the  facts  aver- 
red in  the  plea  of  set-off,  the  damagea  claim- 
ed are  measurable  In  a  legal  sense  by  a  pe- 
cuniary standard,  tIz.,  bo  much  of  defend- 
ant's debt  against  Hudson  as  plaintiff's  tort 
prevented  his  recovering,  with  Interest  It 
follows  that  the  demand  laid  In  the  plea 
does  not  sound  in  damages  merely,  within 
section  8728  of  the  Code.  Xelms  v.  HUl,  85 
Ala.  SSS,  6  South.  844.  It  may  be  regarded 
as  settled  by  the  later  adjudications  of  this 
court  that  any  demand,  not  sounding  in  dam- 
ages merely,  may  be  set  off  against  any  oth- 
er demand,  not  sounding  In  damages  merely, 
whether  the  cause  of  action  be  ex  contractu 
or  ex  delicto,  and  the  demand  sought  to  be 
set  off  arose  upon  contract  or  upon  a  tort. 
Hamilton  v.  Oriffln.  128  Ala.  600,  26  South. 
243;  Bums  V.  Reeves,  127  Ala.  127,  182,  28 
South.  CM.  The  plea  of  set-off  was  (ood,  at 
least  against  any  ground  of  demurrer  as- 
signed; and  the  circuit  court  erred  In  its 
ruling  to  the  contrary. 

Reversed  and  remanded. 

HARALSON,  DOWDBLL,  and  DENSONr 
jj^  concur. 


LOUISVIIXB  A  N.  R.  CO.  T.  PBARCB. 
(Supreme  Conrt  of  Alabama.    Fek  1%  190&,> 

1.  BVIDBH<»— CONOLtrSIONS. 

In  an  action  against  a  railroad  for  the 
destruction  of  a  wagon  and  the  killing  of  a 
horse  by  a  collision,  testimony  as  to  how  far 
the  horse  had  been  dragged  along  the  track  was 
not  subject  to  the  objection  of  calling  for  the 
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fMUicIasion  of  tlw  irttne»,  and  was  competent 
on  the  laane  of  the  dicnmataneet  of  the  col- 
lision, and  how  rapidly  the  car  whidi  ■track 
the  hone  waa  mniui^ 

St  Baiuoads  —  GoLLisions  wtth  Tkahs  — 

CoifTSIBUTOBT  NlOLieKNOB. 

In  an  action  against  a  railroad  t/a  the 
destmetion  oi  a  wapm  and  the  killing  of  a 
hoTse  by  a  collision,  evidence  htid  to  show  that 
the  driver  was  guilty  of  coDtribat<n7  negligence 
in  driving  upon  the  track  withoat  first  Btop- 
XHng,  looking,  and  listening  for  the  approach  of 
a  train. 

[Ed.  Note. — Fat  cases  In  point  ase  vol.  41, 
Cent  Dig.  BaUroads,  H  l<Mfr-im  1146,  1147.] 

8.  NTCUGENOB— PlXADIKQ. 

The  plea  of  not  gnllty,  coapled  with  a 
plea  of  contribotorr  negligence,  is  not  an  ad- 
mission of  n^ligence,  and  the  caae  may  be  tried 
npon  either  or  both  defenses. 

4.  SaMB— COlfTBIBUTOBT  NbGUOSNCT— QUIS- 

TlOIf  roB  COUBT. 

Where  the  evidence  is  not  in  conflict,  but 
la  dear  and  certain,  and  leaves  no  room  for 
doobt*  the  qnestion  of  contrihntory  negligence 
ia  one  of  law  fin  the  court 

nUL  Noteu— For  cases  in  point,  sea  vol.  87, 
Ctfit.  Dig.  Megliganee^  I  201.] 

Appeal  from  Circuit  Court,  Mobile  Coimtr; 
Wm.  S.  Anderson,  Jndge. 

Action  by  Charles  B.  Pearce  against  the 
LiOnlsTllle  A;  Nashville  Railroad  Company. 
From  a  Jndgment  for  plaintiff,  d^endant 
appeals.  Reversed. 

Gregory  L.  A,  H.  T.  Smltb,  for  ivpellant 
Fltts  &  Stontz,  for  appellee. 

HARAT^SON,  J.  The  plaintiff  saes  to  re- 
cover $200,  the  value  of  a  horse,  wagon  and 
bam  ess,  which  were  alleged  to  have  been 
negligently  run  over  and  destroyed  by  a 
train  of  can  of  defendant  company  lii  the 
^ty  of  Mobile,  averring  that  the  killing  of  his 
borse  and  destruction  of  bis  wagon  and  har- 
ness were  tbe  result  of  negligence  on  the 
part  of  the  railroad  company.  Its  servants 
or  agents. 

Tbe  defendant  pleaded  tbe  general  Issne, 
and  a  special  plea,  in  substance,  that  the 
person  in  charge  of  plalntUTs  horse  and 
v^on,  was  driving,  south,  upon  the  defend- 
ant's track,  and  negligently  failed  to  leave 
said  track  In  time  to  avoid  being  stricken  by 
the  defendant's  train  which  was  approach- 
ing in  a  northerly  direction,  altbongli  said 
driver  could,  by  the  exercise  of  reasonable 
diligence,  have  known  of  the  approach  of 
said  train  in  time  to  leave  said  track,  before 
the  injuries  complained  of,  and  that  said 
negligence  proximately  contributed  to  the 
said  Injuries. 

According  to  tbe  evidence  of  tbe  plaintiff, 
the  accident  occurred  in  the  evening,  when 
it  was  dark;  that  the  person  in  control  of 
tbe  horse  and  wagon  was  driving  upon  the 
west  side  of  Commerce  street  in  Mobile,  and 
came  to  a  place  at  tbe  comer  6t  Commerce 
and  St.  Francis  streets,  blocked  by  a  big 
hole  about  10  feet  in  diameter,  which  had  a 
red  light  on  It;  tliat  there  was  a  string  of 
cars  standing  on  the  east  side  of  the  street 
and  some  drays  on  its  west  side,  and  the 


only  showing,  as  the  driver  testifled,  to  get 
around  the  hole,  was  to  drive  on  the  track 
Just  east  of  the  hole;  that  he  bad  driven 
about  20  feet  on  the  track,  when  about  ten 
cars  backed  from  tbe  north,  coming,  as  it 
appeared,  about  20  miles  an  hour,  ran  on  hift^ 
team ;  that  be  drove  upon  tbe  railroad  track 
and  started  down  south,  without  thinking, 
about  the  train.  He  stated,  that  "a  man 
only  looks  at  bis  borse  when  he  Is  driving, 
and  that  he  looked  up  Just  in  time  to  save 
himself;  •  •  •  that  be  bad  Just  headed 
bto  horse,  south,  and  tbe  box  car  bumped 
the  horse  In  the  face;  *  •  •  that  when  he 
looked  up,  It  was  too  late;  that  he  had 
driven  but  a  short  distance  on  the  track  be- 
fore he  was  caught."  He  also  stated  that 
he  saw  a  light,  liefore  the  car  struck  tbe 
wagon;  tbat  there  was  a  man  on  tbe  car 
with  a  lantern  in  his  hand,  and  as  It  seem- 
ed, two  or  three  cars  from  the  end,  who  was 
moving  towards  him  hallooing  at  the  same 
time,  and  if  he  had  not  hallooed,  witness- 
would  have  been  killed. 

The  switchman  of  tbe  train  testifled,  that 
he  was  on  tbe  car  at  the  time  of  the  acci- 
dent; that  the  train  was  going  north  with 
six  cars  which  were  being  pushed  ahead  of 
the  engine,  at  the  intersection  of  Commerce 
and  St  Francis  streets;  that  the  driver  was 
driving  south  on  the  west  side  of  Commerce 
street  and  tried  to  drive  across  Just  in  front 
of  the  cars;  tiiat  he  could  not  get  out  of  the 
way' and  Jumped  off  tbe  wagon  and  ran  off 
leaving  his  wagon;  that  tbe  witness  was  on 
top  of  the  first  car  at  the  north  end,  and 
another  switchman  was  also  on  the  car; 
that  It  was  dark  and  tbe  car  was  only  about 
two  lengths  from  tbe  wagon  at  the  time  the 
driver  drove  upon  the  track,  and  the  train 
was  traveling  at  6  miles  an  hour;  that  as 
soon  as  witness  saw  tbe  driver  start  across 
the  track,  be  began  flagging  the  train  to 
stop,  and  whistled  to  tbe  driver  before  he  got 
on  tbe  track,  and  the  driver  said  he  heard 
somebody  whistling,  but  did  not  know  where 
it  came  from;  that  the  engineer  put  on  the 
brakes  and  reversed  tbe  engine,  and  tbe  train 
moved  about  two  car  lengths  after  witness 
began  flagging;  that  tbe  cars  were  about 
thirty-four  feet  long,  and  the  bell  was  ring- 
ing all  tbe  tlme^  and  every  thing  was  d<Hie 
to  avoid  the  ac^dent,  that  could  have  been 
done. 

The  owner  of  the  horse  testifled  that  he 
went  to  tbe  place  of  the  accident,  shortly  aft- 
er It  occurred.  He  was  asked  by  tbe  plain- 
tiff, to  describe  the  condition  of  tbe  gronnd 
along  the  track.  He  replied,  that,  "on  St 
Francis  street,  at  the  end  of  tbe  box  car, 
*  *  *  there  was  wreckage  of  tbe  harness 
and  some  pieces  of  wheel,  and  some  parts  of 
wagon,  and  tbe  mare  was  dragged.  I  could 
see  from  the  mai^s  on  the  ground  where 
she  had  been  dragged,  from  the  intersection 
of  St  Francis  street"  On  motion  of  de- 
fendant, tbe  court  excluded  that  portion  of 
tbe  answer  In  wblcfa  tbe  witness  had  stated 
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that  the  mare  had  been  dragged.  Thereupon, 
the  plaintiff  asked  the  witness  the  following 
question:  "How  great  a  distance  had  this 
something  been  pnshed  or  dragged  along  the 
track  in  the  street?"  The  defendant  object- 
ed to  the  question,  because  It  called  for  the 
conclusion  of  the  witness,  and  as  calling  for 
incompetent  testimony,  but  the  court  allowed 
it  against  his  obJectloD. 

After  the  portion  of  the  answer,  In  which 
the  witness  had  stated  that  the  mare  had 
been  dragged,  was  stricken,  there  was  noth- 
ing of  the  answer  remaining  except,  that 
there  was  wreckage  of  the  harness  and  some 
pieces  of  the  wagon  and  wheels  on  the 
ground,  and  nothing  about  any  thing  haTlog 
been  dragged.  The  question  that  followed, 
assumed  that  something  had  been  draK^i 
but  It  was  not  objected  to  on  this  gnrand. 
The  objection  was  that  "it  called  for  a  con- 
clusion," and  was  Incompetent  If  some- 
thing had  been  dragged,  it  was  not  a  eon- 
clnslon  of  the  witness  In  so  stating,  but  was 
a  fact  to  which  he  was  competent  to  testify, 
and  it  was  competent  to  be  so  stated,  as 
tending  to  show  the  circumstances  of  the 
collision  and  how  rapidly  the  car  was  run- 
ning at  tbe  time  of  the  collision.  Watklns 
V.  State,  89  Ala.  82,  8  South.  184. 

The  defendant  Insists  that  the  general 
charge  requested  by  it  should  baTe  been  I 
given.  This  contention  proceeds  upon  the 
undisputed  fact;  that  the  plaintiff's  servant 
drove  tfpon  defendant's  track  without  first 
stopping,  looking,  and  listening,  for  the  ap- 
proach of  the  train.  In  so  doing,  there  can 
be  no  question  but  that  he  was  guilty  of  neg- 
ligence. Q.  P.  H.  Co.  V.  Lee,  92  Ala.  267,  » 
South.  230;  G.  of  G.  B.  Co.  T.  Freeman,  134 
Ala.  854,  32  South.  778;  lb.  v.  Foshee.  125 
Ahl.  199.  27  South.  1006. 

There  was  evidence  that  if  plaintiff's  driv- 
er had  used  this  precaution,  he  conld  have 
seen  the  approaching  train  just  ahead  of 
him,  and  the  accident  would  not  have  oc- 
curred. The  driver  himself  testified  that  one 
driving,  only  looks  at  his  horse,  atid  that  he 
looked  up  just  in  time  to  save  htmself ;  that 
be  was  not  thinking  about  tiie  train  at  that 
moment,  nntll  his  attention  was  called  to  It 
by  the  man  on  the  train  hallooing  to  him, 
and  was  looking  right  down  on  the  track, 
and  when  he  got  on  the  track,  tbe  car  was 
very  near  to  him.  There  was  no  evidence 
that  defendant's  servants  were  negligent  In 
not  seeing  tbe  peril  of  the  wagon  and  horse 
sooner,  or  after  soch  discovery.  That  such 
negligence  on  the  part  of  the  driver  contrib- 
uted proximately  to  the  cdllslon  cannot  be 
doubted. 

"Tbe  lo^cal  nile  In  this  connection,  tbe 
rule  of  common  sense  and  human  experi- 
ence, as  well,  •  *  *  Is  that  a  person 
guilty  of  negligence,  shoold  be  held  respon- 
sible for  all  the  consequences  which  a  pru- 
dent and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  In  fact 
existed,  whetber  they  could  have  been  as- 


cOTtained  by  reasonable  diligence  or  not. 
would,  at  the  time  of  the  negligent  act,  have 
thought  reasonably  possible  to  follow,  If  they 
Iiad  occurred  to  his  mind."  Armstrong  v. 
Montgomery  Street  Hallway  Co.,  123  Ala. 
233,  26  South.  349. 

The  plea  of  not  guilty  and  contributory 
nei^lgence  were  imposed  to  tbe  complaint, 
upon  which  issue  was  joined.  Under  this 
double  defense,  tliat  of  contributory  negli- 
gence of  the  plaintiff,  was  not  In  whole  nor 
to  any  extent  an  admission  that  defendant 
had  been  guilty  of  any  negligence.  In  sucb 
a  state  of  pleading,  the  case  may  be  tried 
upon  either  or  both  lines  of  the  defense  set 
up,  and  if  either  Is  made  out  the  defendant 
Is  entitled  to  a  judgment  "Tbe  plaintiff,  to 
make  out  his  side  of  the  case,  must  prove 
tbe  defendant  was  guilty  of  negligence,  the 
proximate  effect  of  which  was  to  injure  blm. 
This  will  entitle  him  to  recover,  unless  It 
showed  the  plaintiff  was  also  guilty  of  negli- 
gence, which  contrtbnted  proximately  to  the 
Injury."  Carter  t.  OfaamberB,  78  Ala.  229; 
McDonald  v.  M.  8.  B.  Co..  110  Ala.  162.  20 
South.  317. 

If  tbe  case  rested  vsion  tbe  plea  of  not 
guilty,  under  tbe  evidence,  the  question  of 
defendant's  negligence  would  be  one  proper 
for  the  determination  of  the  jury.  But  as  we 
I  have  said,  tbe  evidence  bearing  on  tbe  de- 
fense of  contributory  negligence  of  plain- 
tiff's servant.  18  not  In  conflict,  is  clear  and 
certain,  leaving  no  room  for  doubt  In  which 
case,  It  was  a  question  of  law  for  tbe  court 
to  decide.  The  general  charge  for  the  de- 
fendant should  have  been  given.  Mouton  v. 
L.  &  N.  R.  Co.,  128  Ala.  547.  29  South.  602. 

In  the  view  we  take  of  the  case,  it  Is  un- 
necessary to  pass  on  tbe  other  assignments 
of  error. 
Beversed  and  remanded. 

McGIiBLLAN,  0.  and  DO^TDBLIi  and 
DEN80N,  JJ^  concur. 


BIRMINGHAM  BT.,  LIOHT  ft  POWER  00. 
BNSLBN. 

(Supreme  Court  of  Alabama.    Feb^  8,  1005.) 

1.  OOBPORATIOm  —  GonSOLXDATIOIf  —  OOB- 

POBATE  Debts. 

Code  1896,  {  1204,  relative  to  the  consoli- 
dation of  corporations,  and  providing  that  tbe 
consolidated  corporation  shall  be  aitlUed  to  the 
property  and  rights  of  the  uniting  cmporations, 
and  liable  to  the  debts  and  obligations  of  each 
of  them,  applies  to  every  successive  consolida- 
tion, and  makes  the  final  consolidated  corpo- 
ration liable  for  the  debts  of  tbe  original  con- 
stituent companies. 

[Ed.  Note^ — ^For  cases  In  point,  see  voL  12, 
Cent.  Dig.  OorporaUons,  |  2364.] 

2.  Sauk  —  Aonons  —  Effect  or  ConsoLiDA- 

TION. 

Code  1896.  H  1202-1204.  provide  for  tbe 
consolidation  of  corporations.  The  latter  sec- 
tion authorizes  the  adoption  of  tbe  name  and 
charter  of  either  corporation  as  the  name  and 
charter  of  tiie  consolidated  corporation,  and  de- 
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duet  the  cmsolidated  corporation  entitled  to 
all  the  property  of  the  conatituent  corporations, 
and  liable  for  the  debts  of  each  of  them,  and 
provides  that  saits  pending  for  or  against  either 
of  the  orb:iual  corporationB  at  tiie  time  of  t^e 
etuMdldatioo  an  not  abated,  but  shall  proceed 
in  the  name  of  the  cotuolidated  corporation.  A 
street  rallwar  caused  the  death  of  a  passenger, 
and  snbseqaently  consolidated  with  another  cor- 
poratioo  under  the  name  ol  the  latter.  After- 
wards, and,  for  anght  annariiig  ta  tiie  con* 
trary,  after  salt  brought  on  accoont  of  the 
deaui,  the  consolidated  corporation  again  con- 
solidated with  a  third  corporation;  the  new 
consolidation  retaining  the  name  of  the  original 
consolidation.  that  the  rights  of  the  par- 

ties in  the  pending  sait  were  in  no  wise  affect- 
ed by  the  last  consolidation,  but  the  suit  would 
proceed  as  though  it  had  not  occurred. 

5.  Cabbixbs— InnrBin  to  Passbkobba— Evx- 

DEHCB. 

In  an  action  against  a  street  railroad  for 
n^Iigently  causing  the  death  of  a  passenger, 
evidence  that  the  place  where  the  injury  oc- 
curred was  one  which  had,  by  the  custom  of 
the  railroad,  become  a  stopping  place  for  re- 
oeiring  and  discharging  pasBengen,  waa  com- 
petent. 

[Ed  Note. — For  cases  in  point,  see  ToL  9, 
Cent  Die  Oarriera,  |  1808.] 

4.  BviDERoi  —  BBS  QwtM  —  EzPBBsaioHa  or 
Pain. 

In  an  action  for  wrongful  death,  evidence 
of  complaint  and  expressions  of  pain  and  suf- 
fering, made  by  plaintiffs  intestate  during  his 
lifetime  and  after  receiving  the  injuries  which 
resulted  In  his  deatli,  waa  competent 

[Ed.  Note^For  eases  in  pcrfnt,  ass  toL  20^ 
Cent  Dig.  Sridenc^  i  881.] 

6.  SAKB  —  EZPBBI  TWIIHONT  —  GAtTSS  OV 
DiSEASI. 

A  medical  expert  may  give  his  opinion  as 
to  whether.  In  a  hypothetical  case  baaed  on 
tbn  facts  and  circumstances  in  evidence,  result- 
ing cerebral  meningitis  would  have  been  caused 
by  the  injuries  shown  by  the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  T<d.  20, 
Cent  Dig.  Evidence,  {  2386.] 

0.  Tbiait— AjmicATiTB  Chabqe. 

He  general  affirmative  charge  should  not 
be  given  whenever  there  is  a  material  conflict 
in  the  evidence,  or  when  the  evidence  reason- 
ably affords  inferences  adverse  to  the  right  of 
re<M>ver7  by  the  party  asking  the  diarge. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Trial,  H  887.  842,  84SJ 

7.  Tbial— IxsTBConoHfl — Apfuoabiutt  to 

ISSlTBaL 

In  an  action  for  wrongful  death,  the  com- 
plaint contained  two  counts;  the  first  being 
predicated  on  sim^  Diligence,  and  the  second 
GO  intmtlonal  or  wanton  miscondoct  Defend- 
ant pleaded  the  general  Issne,  and  filed  two 
special  pleas,  separately  setting  up  contribu- 
tory negligence.  No  demurrer  was  Interposed 
to  the  special  pleas  as  constituting  an  insuffi- 
dent  defense  to  the  second  count,  but  issue  waa 
taken  therem  aa  pleaded.  Held,  that  a  charge 
authorizing  a  recovery,  although  plaintiff's  in- 
testate was  guilty  of  negligence,  II  defendant's 
negligwce  amonnted  to  wantonness  or  willful- 
ness, was  enMieou& 

8.  BAicB—AasnifpnoR  of  Facts. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  passenger,  charges  to  find  for 
plaintiff,  "it  the  Jury  brieve  from  the  evidence" 
that  the  sole  cause  ci  the  injury  waa  a  sudden 
jerk  Of  the  car.  and  plaintiff's  intestate  acted 
only  as  an  ordinarily  prudent  person  would 
have  acted,  and  that,  "If  the  jury  believe  from 
the  evidence"  that  at  the  time  of  the  injury 
the  conductor  waa  looking  at  plaintiff's  intes- 
tate and  knew  that  he  waa  in  toe  act  of  alight- 
ing and  nemthetess  rang  the  bell  for  the  mo* 


torman  to  proceed,  then  the  conductor  was 
gull^  of  wanton  negligence,  were  not  subject 
to  ue  objection  of  assuming  the  facts  atated 
therein. 

AK>eal  from  Circuit  Court,  Jefferson  Ooun- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  Laura  C.  Giwlen,  as  admlnlBtra- 
trlx  of  Charles  F.  Enslen.  deceased,  against 
the  Birmlngbam  Ballway,  Light  ft  Power 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Beversed, 

The  accident,  which  It  was  alleged  result- 
ed In  the  death  of  plaintUT's  Intestate,  was 
caused  by  the  plaintiff  being  thrown  from 
one  of  defendaot's  cars  by  reason  of  a  sud- 
den Jerk  of  said  car.  There  was  testimony 
on  the  part  of  plaintiff  tending  to  show  that 
in  being  so  thrown  from  defendant's  car  tbe 
plalntilTB  intestate  was  thrown  ni>on  bis 
bead,  and  as  a  result  of  the  injuries  sus- 
tained in  the  fall  he  had  cerebral  menin- 
gitis, which  was  tbe  disease  from  which  he 
died.  The  testimony  for  tbe  defendant  tend- 
ed to  show  that  tbe  plaintiff's  intestate  was 
not  thrown  from  tbe  car  by  reason  of  a  sud- 
den jerk  thereof,  and  that  tbe  cerebral  men- 
ingitis, which  was  tbe  disease  that  Imme- 
diately caused  bis  death,  was  not  superin- 
duced by  the  fall.  During  the  examination 
of  Dr.  K.  A.  Jones,  a  witness  for  the  plain- 
tiff, be  testified  that  he  was  a  iHractlcing 
physician,  and  bad  been  practicing  for  IS 
years.  After  tbe  witness  bad  testified  as  to 
the  nature  and  cause  of  cerebral  meningitis, 
be  was  asked  by  tbe  plaintiff  a  hypothetical 
qnestion,  in  which  there  were  stated  facts 
and  circumstances  corresponding  to  the  way 
in  which  the  injury  to  tbe  plaintiffs  intes- 
tate was  alleged  to  have  been  incurred,  and 
then  asked.  If  cerebral  meningitis  developed. 
If  it  wonld  have  resulted  from  the  injuries 
descril>ed.  Tbe  defendant  objected  to  tbe 
hypothetical  question  asked  the  witness  up- 
on tbe  ground  that  It  was  not  a  proper  ques- 
tion for  an  expert,  and  that  there  was  no 
proof  of  any  suffering,  except  the  declara- 
tions of  the  decedent.  Tbe  court  overruled 
the  objection,  and  defendant  duly  excepted. 
The  witness  answered  that  tbe  cerebral 
meningitis  would  have  been  caused  by  tbe 
injury.  The  other  facts  of  tbe  case  are  suf- 
ficiently stated  In  the  opinion. 

Upon  the  Introdnctlon  of  all  tbe  evidence, 
the  court,  at  tbe  request  of  tbe  plaintiff, 
gave  the  jury  several  written  charges,  among 
which  were  the  following:  "(4)  If  tbe  jury 
l>elleve  from  the  evidence  that  the  sole  cause 
of  the  Injury  to  plaintiff's  intestate,  which 
ultimately  resulted  in  his  death,  was  caused 
by  a  sudden  jerk  of  tbe  car,  and  that  be 
acted  only  as  an  ordinarily  prudent  person 
wonld  have  acted  in  getting  upon  the  step 
of  tbe  car,  then  your  verdict  must  be  for  the 
phkintiff.  *  •  *  <6)  Although  the  Jury  be- 
lieve from  the  evidence  Qiat  plaintiff's  intes- 
tate was  guilty  of  negUgence,  yet,  If  the  neg- 
ligence of  the  defendant  amounted  to  wan- 
tonneas  or  wlllfalness,  then  plaintiff  can  re- 
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cover,  notwlth Btandlng  tbe  negltgence  of 
plaintlff*8  intestate,  provided  the  jury  believe 
that  the  Injuries  received  caused  or  contrib- 
uted to  his  death.  (7)  If  the  Jury  believe 
from  the  evidence  that  the  death  of  plain- 
tiff's intestate  was  caused  or  contributed  to 
by  a  sndden  Jerk  of  the  car  while  he  was 
upon  the  steps  of  tbe  car  preparing  to  alight- 
ing, and  that  at  the  time  of  the  Injury  plain- 
tiff's Intestate  was  not  guilty  of  contributory 
negligence,  your  verdict  must  be  for  the 
plaintiff.  •  •  •  (10)  If  the  Jury  believe 
from  the  evidence  that  at  the  time  of  the 
Injury  to  plalntifTs  Intestate,  if  they  believe 
he  was  Injured,  that  the  conductor  of  the 
car  was  looldng  at  and  knew  plaintiff's  In- 
testate was  In  the  act  of  alighting  at  a  reg^ 
ular  stopping  place,  and  the  conductor,  know- 
ing this,  rang  the  bell  for  the  motorman  to 
proceed,  and  he  (the  motormau)  started  the 
car  with  a  sudden  jerk  and  threw  plalntiiTg 
intestate  from  the  car,  then  in  that  event 
the  defendantfs  conductor  was  guilty  of  wan- 
ton  or  Intentional  negligence."  The  defend- 
ant separately  ^cepted  to  the  court's  giving 
each  of  the  several  charges  asked  1^  the 
plalntUt. 

Walker,  Tillman,  Campbell  ft  Walker,  for 
aK>eUant  John  E.  Miles  and  Bowman. 
Harsli  ft  Beddow^  for  appellee. 

DOWDELIj,  J.  This  is  an  action  by  Lfiu- 
ra  C.  Enslen,  as  administratrix  of  the  es- 
tate of  Charles  F.  Enslen,  deceased,  against 
the  defendant,  Birmingham  Railway,  Light 
&  Power  Company,  to  recover  damages  for 
the  wrongful  killing  of  plaintiff's  Intestate. 
The  complaint  contained  two  counts,  In  each 
of  which  it  is  averred  that  the  wrong  com- 
plained of  was  committed  by  the  Birming- 
ham Traction  Company,  a  corporation;  and 
It  is  further  averred  that  on  the  5th  day  of 
November,  1000,  the  Birmingham  Traction 
Company  consolidated  with  the  defendant 
corporation,  under  the  laws  of  the  state  of 
Alabama,  which  consolidated  company  as- 
snmed  the  name  of  the  defendant,  etc.  The 
plaintiff  filed  interrogatories  to  the  defend- 
ant for  the  purpose  of  showing  the  consoli- 
dation as  charged,  and  the  further  averment 
In  the  complaint  that  the  Birmingham  Trac- 
tion Company  was  operating  the  railroad  at 
the  time  of  the  alleged  Injury.  Answering 
these  InterrogBtorles,  the  defendant  admitted 
that  tbe  traction  company  was  operating  the 
railroad  at  the  time  of  the  alleged  Injury, 
and  that  the  consolidation  was  had  as  aver- 
red, and  further  stated  that  subsequent  to 
said  consolidation  '*tbe  consolidated  com- 
pany, the  Birmingham  Railway,  Ught  ft 
Power  Company,  effected  a  consolidation 
with  the  Birmingham  Railway  ft  Electrio 
Company,  and  tbe  last  consolidated  company 
assumed  tbe  name  of  the  Birmingham  Rail- 
way, Light  ft  Power  Company."  It  Is  not 
stated  when  the  second  consolidation  took 
plac^  nor  how  or  under  what  authority  It 


was  effected;  but  It  Is  admitted  that  the 
defendant  preserved  Its  Identity  in  name, 
and  it  Is  not  shown  that  Its  identity  was 
otherwise  ctianged. 

No  question  was  raised  in  the  pleading,  by 
demurrer  to  the  complaint  or  by  plea.  In 
respect  to  the  "subsequent  consolidation"; 
but  it  Is  urged  that  It  is  raised  by  the  re- 
fusal of  the  lower  court  to  give  the  graeral 
charge  requested  by  the  defendant,  upon  the 
ground  of  a  variance  between  complaint  and 
proof.  Tbe  complaint  avers  that  the  con- 
solidation had  on  tbe  Cth  day  of  November, 
>900,  was  had  under  the  laws  of  Alabama, 
and  the  answer  of  tbe  defendant  to  the  in- 
terrogatories also  so  states.  We  take  this 
to  mean  nothing  more  nor  less  than  that  the 
consolidation  of  November,  1900,  was  effected 
under  the  statutes  (sections  1202,  1203,  and 
1204  of  the  Code  of  1896).  Section  1204  reads 
as  follows:  "The  parties  may,  by  their 
agreement  of  consolidation,  adopt  the  name 
and  charter  of  either  corporation  as  the  Otune 
and  charter  of  the  consolidated  corporation, 
and  may  make  such  changes  and  provisions 
as  to  the  amount  of  stock  and  the  number  of 
directors  of  the  consolidated  corporation  as 
they  may  think  proper.  The  consolidated 
corporation  shall  be  entitled  to  all  the  prop- 
erty and  rights  of  each  of  the  uniting  cor- 
porations, and  liable  to  the  debts  and  obll- 
gatioDS  of  each  of  them.  Suits  pending  for 
or .  against  either  of  the  original  corpora- 
tions, at  the  time  of  the  consolidation,  are 
not  abated,  but  shall  proceed  In  the  name  of 
the  consolidated  corporation.  And  such  con- 
solidated corporation  shall  be  entitled  to  all 
the  rights  and  privileges  which  such  corpora- 
tion would  be  entitled  to  under  the  laws  of 
this  state  as  now  existing,  regulating  street 
railways,  electric  light  or  gas  companies." 
As  a  rule,  corporate  Identity  Is  fixed  by  Its 
corporate  name.  Under  the  provisions  of 
the  statute  the  debte  and  obligatlonB  of  the 
constituent  company  follow  It  into  the  con- 
solidation, and  become  the  debte  and  obliga- 
tions of  the  consolidated  company,  as  much 
BO  as  if  they  had  been  originally  created  by 
it  And  this  is  so  as  to  every  successive 
consolidation.  For  aught  that  appears,  the 
second  consolidation,  If  It  was  effected  un- 
der the  statute,  was  bad  after  this  suit  was 
commenced,  and,  of  course,  while  pending. 
The  statute  says:  "Suits  pending  for  or 
against  either  of  the  original  corporations, 
at  the  time  of  the  consolidation,  are  not 
abated,  but  shall  proceed  In  the  name  of  the 
consolidated  corporation."  If  the  second  con- 
solidation occurred  while  the  suit  was  pend- 
ing, and  corporate  Identity  in  name  was  pre-^ 
served,  under  the  statute,  the  suit  would 
proceed  in  that  name,  as  though  no  eonsoU- 
datlou  had  occurred.  If  a  different  name 
from  that  by  which  the  defendant  had  been 
sued  had  been  assumed  under  the  consolida- 
tion, then  all  that  was  necessary  or  required 
under  the  statute  was  for  the  suit  to  proceed 
in.  such  dUCerent  and  assumed  name^  Th» 
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rights  of  tbe  parties  In  the  pending  salt  was 
In  no  wise  affected  by  the  consolidation. 

Demnnera  were  filed  to  the  complaint,  and 
tbe  ruling  of  tbe  court  below  on  the  same 
constitute  the  grounds  for  the  first  two  as- 
signments of  error  on  the  record.  These  as- 
signments are  not  Insisted  on  in  argument. 
It  may  be  that  the  second  count  does  not 
state  a  cause  of  action.  See  Southern  By. 
Go  T.  Bunt,  181  Ala.  691,  82  South.  SOT. 

The  questions  to  the  witness  Mack,  which 
were  objected  to  by  the  defendant  on  the 
gronnd  of  Immateriality,  called  for  erldenee 
tending  to  show  that  the  place  where  tbe 
allied  Injury  occurred  had  been  made  a  reg- 
ular stopping  place  by  custom,  and,  indeed, 
later  on  In  tbe  trial  It  was  developed  In  evi- 
dence, and  not  disputed,  that  said  place  was 
a  regular  stopping  place  for  its  cars  going 
east,  and  the  Injury  to  plalntlfT  happened 
when  going  east  on  one  of  defendant's  cars. 
The  defendant  was  operating  a  street  rail- 
way, and  we  think  It  permissible  to  show 
that  a  particular  place  had  by  Its  custom  be- 
come a  stopping  place  for  receiving  and  dis- 
charging passengers. 

Assignmente  of  error  from  6  to  17,  Inclu- 
slve,  relate  to  ruling  of  the  trial  court  on 
objections  to  evidence  as  to  complaints  and 
expressions  of  pain  and  suffering  by  said  in- 
testate daring  bis  life  and  after  receiving  tbe 
Injury  Inflicted  niwn  him  by  tbe  alleged  neg- 
ligence of  the  defendant's  agents.  On  the 
authority  of  B^ansas  Olty,  Memphis  &  Bir^ 
mlngbam  R.  R.  v.  Hattbews  (decided  at  the 
present  term  of  this  court)  39  South.  207, 
this  evidence  was  competent,  and  tbe  court 
committed  no  error  In  Its  rulings  on  tbe  ob- 
jections and  exceptions  taken  to  it. 

There  was  no  error  in  overruling  the  objec- 
tion to  the  question  to  the  witness  Dr.  B.  A. 
Jones,  which  constitutes  the  ground  of  the 
eighteenth  assignment  of  error.  This  wit- 
ness was  shown  to  be  a  medical  expert,  and 
this  question  merely  called  for  bis  opinion  as 
an  expert,  and  on  a  matter  In  which  expert 
evidence  was  admissible.  Page  t.  Btat^  61 
Ala.  16. 

There  were  a  number  of  written  charges 
given  at  the  request  of  tbe  plaintiff,  all  of 
which  are  assigned  as  errors,  but  not  all  in- 
sisted on  in  argument  There  were,  also, 
several  charges  requested  by  tbe  defendant 
which  were  refused  and  here  assigned  as 
errors;  but  all  of  these  are  not  Insisted  <m 
in  argument 

Tbe  refusal  of  tbe  court  to  give  the  gen- 
eral charge  requested  by  the  defendant  Is 
the  first  Insistence  in  argument  by  counsel 
of  error  as  to  the  asslgnmente  of  error  on 
charges.  This  Insistence  Is  based  solely  up- 
on the  theory  of  a  variance  In  the  complaint 
and  evidence.  We  have  already  adverted  to 
this  question  In  the  fore  part  of  this  opinion. 

The  third  and  fourth  charges  requested  by 
the  defendant  were  asked  as  to  the  second 
count  of  the  complaint  which  counted  on 
wanton  or  intentional  wrong.   These  char- 
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ges,  expressed  in  different  phraseology,  were 
the  general  affirmative  charge  In  favor  of  de- 
fendant Tbe  rule  Is  that  whenever  there 
is  a  material  conflict  in  the  evidence,  or 
when  there  is  evidence  reasonably  affording 
Inference  adverse  to  the  right  of  recovery 
by  the  party  asking  the  charge,  tbe  general 
affirmative  charge  should  never  be  given. 
The  necessities  of  this  case  do  not  require  a 
discussion  of  the  application  of  tbe  rule  here, 
which  would  call  for  a  review  of  the  evi- 
dence and  Its  tendencies,  as  the  judgment 
must  be  reversed  for  an  error  committed  In 
the  Instructions  given  at  the  request  of  the 
plaintiff. 

Tbe  complaint  contained  two  counts;  tbe 
flrst  being  predicated  on  simple  negligence, 
and  the  second  on  wanton  or  intentional  mis- 
conduct The  defendant  filed  four  pleas; 
the  flrst  two  being  the  general  issue.  The 
third  and  fourth,  which  were  pleaded  to  each 
count  of  the  complaint  separately,  set  up 
contributory  negligence  on  the  part  of  tbe 
plaintiff.  No  demurrer  was  interposed  to 
these  pleas  as  constituting  an  Insufficient 
answer  to  the  second  count  bat  issue  was 
taken  on  them  as  pleaded.  The  sixth  charge 
given  at  the  request  of  the  plaintiff  required 
a  verdict  in  favor  of  the  plaintiff,  although 
the  jury  should  believe,  from  the  evidence, 
that  plaintiff's  intestate  was  guilty  of  neg- 
ligence. Under  tbe  Issues,  this  was  clearly 
error. 

The  fourth,  seventh,  and  tenth  charges  giv- 
en at  plaintiff's  instance  are  the  only  other 
charges  discussed  by  appellant's  counsel. 
We  think  the  facts  postulated  in  these  char- 
ges are  stated  with  hypothecs,  and  are  con- 
sequently not  subject  to  the  objection  that 
the  facts  are  assumed. 

For  the  error  pointed  out  the  judgment 
most  be  reversed,  and  the  cause  remanded. 

Rereraed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


SIMMOKS  St  aL  V.  HANNB  et  al. 
(Supreme  Court  of  Florida.    June  28,  1906.) 

1.  Wbit  or  Bbbob— TiHB  or  Taking. 

Where  a  formal  final  Judement  Is  rendered 
in  writing,  signed  and  dated  by  the  drcuit 
judge,  a  writ  of  error  must  be  taken  to  the 
judgment  within  the  statutory  period  txtm  such 
date,  and  not  from  the  date  of  the  subsequent 
entiT  or  record  of  sach  judgment  by  the  clerk 
of  the  court 

[Bd.  Note. — For  cases  In  point,  see  vol.  2, 
Gent  Dig.  Appeal  and  Error,  |  1807.] 

2.  Time— "Months" — Definition  of  Tsbu. 

Tbe  term  "moDths,"  when  used  in  a  stat- 
ute of  this  state,  means  calendar  months,  not 
lunar  months,  unless  there  Is  something  in  the 
statute  which  indicates  that  a  contrary  mesn- 
ing  was  intended. 

[Ed.  Note.— For  cases  In  point,  see  vcA.  49, 
Cent  Dig.  Time,  |  6.] 

3.  SAlfB—GOMPUTATIon. 

When  time  is  to  be  computed  from  a  par- 
ticular day,  or  when  an  act  is  to  he  performed 
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wiCbfn  a  BiMcIfled  period  from  or  after  a  day 
named,  the  rule  is  to  exclude  the  first  day 
desienated,  and  to  inclnde  the  last  day  of  the 
specified  period. 

[Bd.  Note. — For  cases  in  point,  see  toL  4S» 
Cent  Dig.  Time,  U  11-^} 

4.  SA)a--SUNDATB. 

In  computing  the  time  within  which  an 
act  required  by  a  statute  must  be  done,  if  the 
last  day  falia  on  Sunday  It  cannot  be  excluded 
unless  the  intention  of  the  Legislature  to  ex- 
clude it  is  manifest. 

[Ed.  Note. — F6r  cases  tn  point,  see  ToL  45, 
Cent  Dig.  Time,  SS  34r-52.] 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Dnral 
County;  Rtaydon  M.  Call,  Judge. 

Action  by  William  T.  Simmons  and  Morlta 
P.  Capen  against  Louis  W.  Hanne  and  Fred 
H.  Hanne.  Judgment  for  defendants,  and 
jplalstiffB  bring  error.  DlsmlsMd. 

Geo.  TT.  Walker,  for  plalntUb  In  error. 
A.  W.  Oodcrell  &  Son,  fbr  defendants  In  er- 
ror. 

PAREHILL,  J.  Tbis  case  is  brought  here 
by  writ  of  error  upon  a  judgment  rendered 
In  tbe  circuit  court  of  Duval  county,  and  a 
motion  Is  made  now  to  dismiss  on  the 
ground,  among  otbera,  fliat  "said  writ  of 
error  was  not  sued  out  and  taken  wltbln  six 
months  from  the  date  of  said  judgment,  as 
required  by  tbe  statute  (section  1271,  Ber. 
St  1892J." 

The  declaration  In  ttiia  case  was  filed  on 
tbe  20tb  day  of  April,  1901,  and  on  tbe  28d 
day  of  April,  1901,  the  defendants,  who 
are  now  defendants  in  error,  filed  a  demurrer 
thereto. 

On  tbe  28tb  day  of  July,  1904,  tbe  court, 
after  due  notice  glren  of  tbe  bearing,  made 
tbe  following  ruling  upon  the  demurrer: 

"This  demurrer  coming  on  to  be  heard, 
and  having  been  argued  and  submitted.  It 
Is  considered  that  said  demurrer  be.  and  tbe 
same  Is  bereby,  sustained. 

"Done  and  ordered  this  July  28,  1904. 

"R.  M.  Call,  Judge." 

On  tbe  lltb  day  of  August  1904,  the  court 
made  and  entered  judgment  against  tbe 
plaintiffs  in  tbe  words  and  figures  following: 

"In  tbe  Olrtmlt  Oonrt  of  tbe  Fourth  Judicial 
Circuit  of  thB  State  of  Florida,  in 
and  for  Duval  County. 

"W.  T.  Simmons  and  Merits:  P.  Capen,  Plain- 
tiffs, vs.  Louis  W.  Hanne  and  Fred  H. 
Hanne,  Composing  tbe  Firm  of 
Hanne  Bros.,  Defendants. 

"Tbis  day,  came  tbe  parties  In  the  above- 
entltled  action,  and  It  appearing  to  tbe  court 
that  the  demurrer  to  the  declaration  is  well 
taken,  and  has  been  sustained  by  tbe  judg- 
ment of  tbis  court  rendered  herein  on  tbe 
28th  day  of  July.  A.  D.  1904,  that  tbe  plain- 
titrs  refuse  to  plead  further,  and  tbat  the 
defendants  are  entitled  to  judgment  final 
on  the  demurrer: 

"It  is  thereupon  considered  by  tbe  court 
that  tbe  plaintiffs,  W.  T.  Slmmoas  and  Mor> 


its  P.  Capen.  take  nothing  by  tb^  plaint; 
tbat  tbe  defendants,  Louis  W.  Hanne  and 
Fred  H.  Hanne.  composing  tbe  firm  of 
Hanne  Bros.,  go  hence  without  day;  and 
that  tbe  defendants  do  bare  and  recover 
of  tbe  plalntlffii  tbelr  costs  herein  taxed 
by  the  clerk,  for  which  let  execution  Issue. 
"Tbis  tbe  lltb  day  of  August,  A.  D.  1004. 

"B.  M.  Oall.  Judge." 

This  judgment  was  filed  by  tbe  clerk  and 
entered  In  the  mlnntes  of  tbe  court  August 
26,  1904.  From  tbis  judgment,  writ  of  error 
was  sned  out  and  taken  on  the  27tb  day  of 
February,  A.  D.  1006. 

It  Is  contended  here  on  tbe  one  band  that 
tbe  date  of  tbe  said  judgment  is  tbe  11th 
day  of  August,  1904,  and  tbat  tbe  writ  of 
error  sued  ont  on  tbe  27th  day  of  February, 
1905,  was  not  sued  out  within  six  months 
from  the  date  of  the  judgment,  and  tbat  tbe 
writ  of  error  should  be  dismissed. 

On  the  other  hand  It  Is  contended  tbat  "the 
time  begins  to  run  from  tbe  entry  of  Judg- 
ment or  order  on  the  record,"  and  that  the 
six  months  within  which  tbe  writ  of  error 
is  required  to  be  sued  out  and  taken  must 
be  computed  from  the  20tb  day  of  August 
— the  very  day  when  the  judgment  was  re- 
corded or  entered  In  tbe  mlnntes  of  the 
court 

Section  1271  of  the  Revised  Statutes  of 
1882  is  as  follows:  "All  writs  of  error  on 
judgments  In  civil  actions  shall  be  sued  out 
and  taken  within  six  months  from  tbe  date 
of  said  Judgments,"  etc.  When  does  this 
statute  begin  to  run?  "Tbis  auction,  it  la 
apprehended,  depends  almost  entirely  upon 
the  wording  of  tbe  statute  prescribing  the 
limitation.  In  some  jurisdictions  tbe  stat- 
ute does  not  begin  to  run  until  'entry'  of 
tbe  judgment  while  In  others  it  runs  from 
the  date  of  tbe  rendition  of  the  judgment" 
Bncy.  PI.  &  Pr.  vol.  7.  p.  876.  In  answ^ng 
this  question,  then,  we  must  be  governed 
by  tbe  wording  of  onr  statute.  Our  statute 
requires  tbe  writ  of  error  to  be  sued  out 
within  six  months  from  tbe  "date  of  the 
judgment"  not  from  the  date  of  the  entry 
of  tbe  judgment  in  tbe  minutes  of  the 
court 

On  the  lltb  day  of  August,  1904,  as  shown 
by  tbe  record,  the  parties  appeared,  the 
plaintiffs  refused  to  plead  further,  and  the 
judge  made  and  entered.  In  writing,  final 
judgment  against  them,  and  dated  the  judg- 
ment This  the  judge  could  do  without  the 
aid  of  tbe  clerk.  It  Is  the  duty  of  tbe  cleA 
"to  keep  regular  and  fair  minutes  of  all  the 
proceedings  of  the  court  but  he  is  not  re- 
quired or  authorized  to  sign  them.  Tbat 
duty  is  Imposed  upon  the  judge,  and  bis  sig- 
nature alone  gives  them  verity.  Tbe  cleric 
is  only  tbe  official  scribe  of  the  court  The 
court  *  •  *  can  keep  Its  own  minutes, 
by  entering  them  himself  or  signing  them." 
McClerkin  v.  State,  20  Fia.  879.  "Tbe  rendi- 
tion of  a  judgment  la  tbe  official  act  of  tbe 
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court  entry  of  a  Judgment  Is  a  mliil»- 
terlal  act,  which  consists  In  spreading  upon 
the  record  a  statement  of  the  final  condu- 
Bion  reached  by  the  court  In  the  matter; 
thus  furnishing  external  and  IncontMtable 
eridence  of  the  sentence  given,  and  designed 
to  stand  as  a  perpetual  memorial  of  Its  ac- 
tion." 1  Black  on  Judgments,  I  106.  There 
is  a  clear  distinction  between  making  or  ren- 
dering a  judgment  and  its  entry. 

After  the  ruling  of  the  coi^  sustaining 
the  demurrer  to  the  declaration  on  July 
28th,  and  the  refusal  of  the  plaintlfts  to 
plead  further,  the  circuit  Judge  had  the  pow- 
er to  himself  make  and  enter  a  final  Judg- 
ment He  could  have  ordered,  however,  a 
formal  final  Judgment  after  sustaining  the 
demurrer,  and  the  entries  of  the  clerk  made 
in  pursuance  of  directions  then  ordered  are 
the  entries  of  the  Judge  hlmselt  The  clerk 
acta  for  and  as  the  amannenais  of  the 
Judge.  McGee  r.  Ancrum,  83  Fla.  499,  text 
507,  DOS,  15  South.  231.  A  Judgment  thus 
made  upon  the  order  of  the  Judge  would  not 
be  a  final  Judgment  until  "entered"  by  the 
clerk  upon  the  minutes  of  the  court  The 
date  of  the  Judgment  thus  rendered  would 
necessarily  be  the  date  of  the  entry  by  the 
clerk. 

But  in  this  case  the  Ju^:e  made  and  ren- 
dered jndgm^t  It  was*a  final  Judgment 
not  an  order  for  the  entry  of  a  final  Judg- 
ment It  left  nothing  to  be  determined. 
And  the  date  of  tills  judgment  was  the  day 
when  the  Ju^e  himself  made  and  rendered 
It— the  11th  day  of  August  "Writs  of  error 
Bball  He  <nily  from  final  judgments,"  etc. 
Section  1268,  Bev.  St  1892.  There  Is  no  re- 
quirement by  statute  that  the  writ  lies  from 
final  judgment  duly  entered.  The  only  qnes- 
tion  to  be  determined,  then,  is  whether  there 
is  a  final  Judgment  in  this  case  or  not,  and 
not  whether  the  Judgment  is  properly  enter- 
ed on  the  records  of  the  court  California 
State  Telegraph  Company  t.  Patterson,  1 
Nev.  IfiO,  text  166.  In  the  latter  case  the 
court  said:  "The  right  of  appeal,  under  our 
practice,  does  not  depend  upon  the  entry  or 
perfection  of  the  Judgment  of  the  lower  court, 
but  upon  the  rendition  of  It  In  New  Ymrk, 
under  the  Code,  when  an  appeal  was  author- 
ized only  from  a  judgment  entered,  a  dUTer- 
&it  rule  prevailed,  and  it  was  held  that  an 
appeal  would  not  lie  imtil  the  judgment  was 
entered  and  perfected.  But  the  dlstlnctitm 
betwe«i  the  language  of  the  Code  and  the 
practice  act  of  this  state  Is  obvious.  The 
Code  only  authorized  an  appeal  from  a  Judg- 
ment entered.  The  practice  act  of  this  state 
allows  it  from  a  final  Judgment"  To  the 
same  effect  see  Fleet  v.  Yoxmgs,  11  Wend. 
522;  Lee  V.  Tlllotson,  4  HUl,  27;  Board  of 
County  Commissioners  of  Vigo  County  v. 
aty  of  Terre  Haute,  147  Ind.  134,  46  N.  a 
SSO;  Wood  T.  Btiwanda  Vfata  Company, 
122  Cal.  152,  54  Pac.  726 ;  Anderson,  Adm'r, 
T.  Mitchell,  58  Ind.  502,  text  594. 

The  Legislatures  of  the  different  atatea 
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have  prescribed  different  rules  upon  this  sub- 
ject and  there  Is  some  ccmfllct  of  the  courts 
In  the  construction  of  these  statutes.  This 
question  is  one  of  mere  practice,  however, 
and  it  cannot  be  doubted  that  It  is  compe- 
tent for  the  Legislature  to  prescribe  the  time 
within  which  an  appeal  from  a  Judgment  of 
the  circuit  court  may  be  taken  to  this  court 
It  seems  to  us  that  the  L^slature  of  this 
state  has  designated  the  time  In  language  so 
plain  and  unambiguous  that  there  can  be  no 
doubt  u  to  Its  meaning.  The  writ  of  error 
in  tlilB  case  was  not  sued  out  within  six 
months  from  the  "date  of  the  judgment" 
which  is  the  11th  day  of  August  1904.  But 
even  if  the  time  within  which  the  writ  of  er- 
ror must  be  sued  out  were  to  be  computed 
from  the  date  of  the  entry  of  the  Judgment  in 
the  minutes  of  the  court  which  was  the  26th 
day  of  August  the  writ  of  m«r  must  be  dis- 
missed because  it  was  sued  out  on  the  27th 
day  of  February — more  than  six  months 
from  date  of  the  entry  of  the  Judgment. 

The  term  "mmths,"  when  used  in  a  stat- 
ute of  this  state,  means  calendar  months,  and 
not  lunar  months,  unless  there  is  something 
in  the  statute  which  Indicates  that  a  con- 
trary meaning  was  intended.  Guaranty 
Trust  4  Safe  Deposit  Go.  v.  Buddington,  27 
Fla.  216,  9  South.  246;  Bacon  v.  State,  22 
Fla.  46.  When  time  is  to  be  computed  from 
a  particular  day,  or  when  an  act  is  to  be  per- 
formed within  a  specified  period  from  or 
after  a  day  named,  the  rule  Is  to  exclude  the 
first  day  designated,  and  to  Include  the  last 
day  of  the  specified  period.  Savage  v.  State, 
18  Fla.  970.  An  appeal  taken  August  22d 
from  a  judgment  rendered  February  2l8t  is 
not  taken  within  six  months,  and  must  be 
dismissed.  Olore  v.  Hare,  4  Neb.  131.  See, 
also,  Smith  v.  Oale,  137  U.  S.  677,  11  Sup. 
Ct  185,  84  L.  Ed.  702;  Chicago,  B.  &  Q.  a 
Co.  V.  Evans,  39  111.  App.  261;  Ritchey  v. 
Fisher,  85  Iowa,  560,  52  N.  W.  505;  Wright 
Executrix,  v.  Manns,  111  Ind.  422,  12  M.  B. 
100 ;  Hursh  v.  Hursb,  90  Ind.  500. 

Excluding  the  26th  day  of  August  the  (Tay 
when  the  judgment  was  filed  and  recorded 
by  the  clerk,  the  six  months  wittiln  which  a 
writ  of  error  must  be  sued  out  from  that 
day  would  expire  on  the  26th  day  of  Febru- 
ary, 1905.  But  It  is  urged  by  plaintiffs  In  er- 
ror that  the  26th  day  of  February  was  Sun- 
day, and  that  this  day  must  be  excluded,  and 
for  that  reason  the  statutory  period  of  six 
months  ^Epired  on  the  following  day — Mon- 
day, February  27th. 

Under  the  Codes  in  many  of  the  states. 
It  is  provided  that  "when  the  last  day  is 
Sunday  It  shall  be  excluded,"  and  under  vari- 
ous rules  of  court  containing  the  same  clause, 
when  Sunday  is  the  last  day  for  the  perform- 
ance of  an  act  it  Is  usually  excluded,  and 
performance  on  Monday  is  allowed.  Am.  & 
Bug.  Bncy.  Law  (2d  Bd.)  vol.  28,  p.  224. 
And  so,  also,  where  the  time  within  which,  by 
an  order  or  rule.  Judicial  action  is  to  be  taken, 
expires  on  Sunday,  the  party  is  allowed  the 
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ttext  day  to  do  what  1b  required.  Baom  t. 
State,  22  Fla.  46,  text  48.  But  when  the  act 
to  be  performed  la  In  fulflllment  of  a  stato- 
tory  requirement,  Sunday  will  not  be  exclud- 
ed, and  performance  must  be  made  on  Sat- 
urday. Am.  &  Eng.  Ency.  Law,  vol.  28,  p. 
225,  and  cases  dted.  In  Ex  parte  Dodge,  7 
Cow.  147,  the  court  aald:  "Sunday  has  In 
no  case,  we  believe,  been  excluded  In  the 
■computation  of  statute  time.  The  cases  re- 
ferred to  respect  the  rules  of  practice.  Tbe 
result  is  that,  whoi  the  last  day  of  the  six 
months  within  which  an  appeal  may  be  taken 
or  writ  of  error  sued  out  to  review  In  this 
court  a  decree  or  judgment  below  falls  on 
Sunday,  the  appeal  cannot  be  taken  or  writ 
of  error  sued  out  on  any  subsequent  day." 
Johnson  t.  Meyers,  64  Fed.  417,  4  O.  C.  A. 
■899.  See,  also,  Alderman  t.  Phelps,  15  Mass. 
226;  Haley  t.  Young,  1S4  Maes.  S64;  Peo- 
ple, on  relatlcm  of  Pngsley,  t.  Luther,  1 
Wend.  42 ;  Blssell  t.  Bissell,  11  Barb.  96. 

In  American  Tobacco  Co.  t.  Strlckllng,  88 
Md.  600,  41  Atl.  1088.  the  court  said:  "Of 
<x)nrse,  that  rule  would  not  apply  when  Sun- 
days are  expressly  excluded  by  the  statute, 
or  the  intention  of  the  Legislature  to  exclude 
them  is  manifested.  The  rule  may  be  said 
to  be  somewhat  arbitraiy,  yet  it  is  not  with- 
out a  reason.  When  tbe  Legislature  fixes  a 
limltatloD  of  time  of  more  than  seven  days, 
It  knows  that  the  period  must  necessarily  in- 
clude one  or  more  Sundays,  and  hen«»,  if  it 
intends  to  exclude  them,  It  can  and  should 
say  so ;  but,  when  the  period  of  time  is  less 
than  seven  days,  it  may  or  may  not  include 
«  Sunday,  depending  upon  tbe  day  of  tbe 
week  it  is  computed  from."  See,  also.  Coo- 
ley  T.  Cook,  125  Maes.  406;  Smaldone  t. 
President,  etc.,  of  Insurance  Co.,  162  N.  X. 
eao,  67  N.  E.  168.  The  great  weight  of  au- 
thority Is  that,  in  computing  the  time  within 
which  an  act  required  by  any  statute  must 
be  done,  if  tbe  last  day  falls  on  a  Sunday,  it 
cannot  be  excluded,  and  the  act  done  on  the 
Monday  following,  unless  there  1b  some  stat- 
ute providing  that  the  Sunday  should  be  ex- 
cluded from  the  computation,  or  the  inten- 
tion of  the  Legislature  to  exclude  it  Is  mani- 
fest Tbe  statute  of  tbis  state  Is  plain.  We 
have  not  the  power  to  extend  the  statute. 
We  must  stop  when  the  statute  stops.  She- 
(«r  T.  Magone  (G.  C.)  47  Fed.  872;  Drake  T. 
Andrews,  2  Mich.  203. 

For  the  reasons  above  flTW,  the  writ  of 


error  in  this  case  wu  not  sned  out  and  taken 
within  six  months— tbe  time  ivescrlbed  by 
law— and  mttst  be  dlsmlweJ. 

SHACELEFORD,  a  J.,  and  TAYLOR, 
HOGKEB,  and  WHITFIELD,  JJ.,  concur. 

OOCKRELU  J.,  being  dlsquallfled,  totik.  no 
part  In  tbe  oonslderation  tbmol 

MUGOB  T.  TATB,  JONBS  ft  00. 

(Supreme  Court  of  Florida.  June  21, 190S.) 

In  Banc.  Error  to  Circuit  Court,  Hills  bor- 
ough County:  Joe«h  B.  Wall,  Judge. 

Action  by  Tate,  J  ones  &  Co.  against  Robert 
Mugge.  Judgment  tor  plaintiff,  and  defendant 
brings  error. 

3.  J.  Lnnsford.  for  plaintiff  In  errw.  0.  <X 
Wbltaker,  for  defendant  In  error. 

PER  CUBIAH.  Caaae  dismissed,  on  motion 
of  oounsel  for  the  defendant  In  error. 

HILLS  T.  GOUDBiAN  ft  rEROUSON. 

(Supreme  Court  of  Florida.  June  21,  1906.) 

In  Banc  Action  by  Coleman  &  Ferguson, 
against  B.  A.  Hills.  Judgmmt  for  plamtUEs, 
and  defendant  brings  error. 

€ko.  W.  Dayton,  for  defendants  In  error. 

PER  CURIAH.  Writ  of  error  dismissed,  on 
motion  out  connael  fOr  the  dtfendants  in  error. 


OAPEHABT  et  al.  r.  MII/TON. 
(Supreme  Court  of  Florida,  Division  A.  June 
21,  1906.) 

Error  to  Circuit  Court,  Jackson  County;  L. 
J.  Reeves,  Judge. 

Action  by  W.  H.  MUton,  as  administrator  of 
the  estate  of  Peter  OUlette,  against  John  Gape- 
hart  and  another.  Judgment  for  plaintUt,  and 
defendants  bring  vnot. 

D.  L.  McKinnon,  for  plaintiffs  In  error.  Ben}. 
S.  liddon,  for  defendant  in  error. 

FEB  OUBIAH.  The  judgment  Is  affimrad. 


HOWELL  V.  HOWELL. 
(Sapreme  Oburt  of  Florida.  Feb.  17,  1903.) 

In  Banc.  Appeal  from  Circuit  Court,  Alachua 
County;  W.  S7  Bullock,  Judge. 

Bill  by  E.  B.  Howell  against  Jerale  P.  Howell. 
Decree  for  complainant,  and  defendant  appeals. 

O.  C.  Thomas,  for  appellant  B.  A.  Thrasher 
and  W.  W.  Hampton,  for  appellee^ 

PER  CUBIAH.  Dismissed,  for  taUnre  to 
prosecata. 
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aiS  La.) 
No.  15,790. 
STATE  V.  McOOLLBT. 
Bx  parte  HcOOLLBT. 
(SapreiM  Conrt  of  LonMana.  Jnlr  2T,  1906.) 

Hajhus  Gobpus— Applioatioh  to  Supbbue 

CounWuBisDionoN. 

In  the  present  sltnatiOD  of  the  proceediiiKa, 
it  hapsmis  that  part  of  the  action  against  ae- 
fendant  is  before  the  district  court,  and  that 
additional  steps  In  the  pTOceedicgs  have  been 
taken  before  the  Jastice  of  the  peace. 

In  order  that  the  proceedings  may  be  con- 
sidered as  a  whole*  ana  that  the  court  may  be 
sufficiently  advised,  to  the  extent  that  it  is  pos- 
sible to  find  reason,  if  any,  for  dual  charges, 
the  Judge  of  the  district  court  is  the  proper 
officer  to  retain  jarlsdlction  and  afford  what- 
«Ter  remedy  the  defendant  may  have. 

He  hM  no  examination  Into  the  last 
dmrge  before  the  Jastice  of  the  peace,  and  has 
not  declined  to  take  action  in  the  matter.  He 
is  the  proper  Judge  to  consider  (in  the  first 
place)  the  qaaaaona  involTed. 

(Byllabv  bj  the  Ooart.) 

Application  of  John  A.  McOollej  for  wilt 
of  habeas  corpus.  Denied. 

Poster.  Milling,  Oodchaox  &  Sanders,  for 
applicant 

BREAUX,  a  J.  An  affidavit  was  tiled 
aealnst  the  relator,  John  A.  McCoIley,  char- 
ting him  with  having  shot  Lucius  Mornlng- 
■tar  on  the  8th  of  February,  1905. 

Momingstar,  after  he  had  been  shot,  left 
the  pariah  of  St.  Mary,  and  went  to  the  city 
of  Xew  Orleans,  where  he  died  in  the  Char- 
ity Hospital  about  the  26th  day  of  February, 
1905.  On  the  10th  of  February,  1905,  there 
was  filed  before  the  Justice  of  the  peace  an 
affidavit  charging  the  defendant  with  shoot- 
ing with  intent  to  kill  and  murder. 

The  result  of  an  Investigation  by  the 
grand  jury  was  that  they  found  a  true  bill 
against  the  defendant  for  shooting  with  in- 
tent to  kill,  which  was  returned  Into  court 
on  the  22d  day  of  June,  1906. 

Defendant  was  arrested.  He  applied  for 
his  release  on  bond,  which  was  granted. 
The  amount  of  the  release  bond  was  $400. 

A  few  days  afterward  he  was  arraigned, 
and  pleaded  not  guilty.  He  prayed  for  trial 
by  Jury.  Hla  case  was  fixed  to  be  tried  on 
the  5th  day  of  July,  1906.  By  agreement  be- 
tween counsel  for  the  defendant  and  the  dis- 
trict attorney,  the  case  was  continued  from 
day  to  day  until  farther  orders. 

On  June  30, 1906,  after  adjournment  of  the 
grand  Jury  by  which  be  had  been  indicted 
as  before  mentioned,  another  affidavit  was 
filed,  upon  Information  received,  charging 
defendant  with  having  murdered  Morning- 
star  on  the  24th  day  of  February,  1905,  the 
same  penKm  wh<nn  he  was  originally  char- 
ged vltfa  hftTlng  shot  with  Intent  to  murder. 
It  Is  alleged  that  the  two  charges  grew  ont  of 
the  same  transaction.  Under  this  affidavit, 
defendant,  McOolley,  was  aneated  and  In- 
eaicmted.  He  asks  for  a  writ  of  habeas 
corpus  to  tiie  end  that  inquiry  may  be  made 
Into  the  TBlldlty  of  the  proceedings. 


Going  to  the  orison,  as  relates  to  jurisdic- 
tion, we  find  that  the  committing  magistrate 
has  only  the  power  of  commitment  in  tills 
case. 

As  to  whether  the  proceedings  had  reached 
such  a  point  In  the  district  court  as  to  pre- 
clude him  from  issuing  an  order  of  commit- 
ment Is  a  question  which.  In  the  present  sitti- 
atlon,  cornea  up  properly  before  the  district 
court,  and  cannot  very  well  be  brought  up 
l>efore  the  Supreme  Court  on  application  for 
habeas  corpus  at  this  particular  time.  In 
other  words,  we  think  the  application  la  pre- 
mature. Tbe  defendant  la  entitled  to  a  hearing. 
This,  as  yet,  has  not  been  denied  to  him.  He 
applied  for  an  immediate  release,  and  for  this 
redease  without  inquiry  Into  other  proceedings. 

The  district  court  or  the  judge  of  that 
court  has  not  been  called  upon  to  examine 
Into  the  cause  which  led  affiant  to  malic 
the  second  affidavit  before  the  Justice  of  the 
peace.  The  affidavit,  It  will  be  borne  In 
mind,  was  filed  only  quite  recently. 

These  first  steps  primarily  fall  within  the 
Jurisdiction  of  the  district  court  having  Ju- 
risdiction. In  an  exceptional  case — absence 
of  the  judge,  for  instance — the  application 
may  be  directed  to  the  Supreme  Court, 
Here,  at  this  particular  time,  the  exceptional 
case  does  not  present  itself.  The  Judge  of 
the  district  court  Is  present  In  the  district, 
and.  besides,  the  defendant  does  not  appear 
to  have  exhausted  the  remedy  at  hand,  so 
as  to  enable  him  to  sustain  his  appilcatiou 
before  the  appellate  court.  It  Is  not  averred 
that  the  district  judge  declines  to  grant  a 
preliminary  examination  to  the  accused  in 
order  that  defendant  may  obtain  his  release 
unconditionally  or  under  bond.  In  the  pre- 
liminary examination  the  facts  relating  to 
the  prosecution  may  be  shown,  and  whether 
there  are  grounds  for  an  affidavit  such  as  is 
alleged  to  have  been  made.  At  any  rate,  all 
needful  facts  may  be  proven  to  enable  the 
court  to  pass  upon  the  questions  involved. 

This  court  In  the  syllabus  stated  in  one 
of  the  decisions  that  it  must  be  shown  that 
the  district  judge  Is  absent  In  order  to  en- 
title the  defendant  to  relief  before  this  court 
State  ex  rel.  Condon  t.  Duson.  36  La.  Ann. 
856. 

For  it  follows  that  where  there  are  pro- 
ceedings pending  against  an  accused  in  the 
district  court  It  is  to  that  court  that  applica- 
tion should  be  made,  when  It  Is  manifest 
that  that  court  Is  rested  with  power  in  the 
premises.  In  the  case  Just  cited  the  court 
directed  attention  to  Code  Prac.  art  793. 
which  provides  that  In  the  absence  of  the 
district  Judge  the  writ  may  tosue.  In  anoth- 
er decision  of  a  recent  date  the  court  held, 
as  expressed  In  llie  syllabus,  that  jurisdic- 
tion win  not  be  entertained  where  a  hear- 
ing may  be  had  before  a  competent  lower 
court  Sta^  ex  rel.  Baumann  t.  Sheriff,  44 
la.  Ann.  1014,  11  South.  541. 

The  Importance  of  adberii^  to  those  deci- 
sions becomes  evident  where  there  Is  need 
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of  an  examination  In  order  tbat  all  the  facta 
ansceptible  of  proof  may  be  shown.  No  rea- 
son Is  shown  why  the  prisoner  may  not 
folly  present  the  question  to  the  district 
court  It  is  certainly  the  practice  to  put  the 
prisoner  to  his  remedy  before  the  district 
comt. 

We  reiterate,  in  other  words,  that,  as  be- 
fore expressed,  the  action  of  the  affiant  was 
an  Independent  action  charging  defendant 
with  murder. 

In  order  that  the  court  may  knowingly  and 
intelligently  act.  It  most  be  made  to  appear 
under  what  circumstances  and  how  It  Is  that 
the  grand  Jury  has  not  acted  upon  the  charge 
In  the  last  affidavit  This  fact  needs  npla- 
natlon  to  the  extent  that  explanation  may 
be  made.  In  any  event,  these  qnestlons 
ahonld  be  considered  and  passed  upon  by 
the  Judge  of  original  jurisdiction.  He  Is 
aware  of  the  nature,  character,  and  extent 
of  ttie  proceedings  to  the  extent  that  they 
may  be  known,  and  for  that  reason  be  Is 
primarily,  as  we  think,  rested  with  Juris- 
diction, as  before  stated. 

Application  for  the  writ  should  be  made  In 
each  case  to  the  court  or  judge  nearest  to 
the  applicant,  unless  a  good  excuse  exists 
why  the  application  cannot  be  so  made. 
ClaA,  Criminal  Procedure,  p.  666L 

"Where  a  state  court  has  jurisdiction  of  a 
case,  no  other  court  of  the  state  of  inferior  or 
concurrent  jorlsdiction  should  Interfm  by  ha- 
beas corpas."  ElacrclojHedia  at  heading  and 
Practice,  toL  0,  p.  1010. 

This  ihoold  be  the  rule  more  particularly 
when  part  of  the  case  Is  already  ttefore  the 
district  court,  and  for  some  reason  perhaps 
another  part  of  the  case  has  arisen  before 
an  Inferior  tribimal. 

Here^  as  In  case  of  Indictment,  "the  same 
rule  applies  to  a  person  held  by  warrant  of 
conmiltmrait  from  an  examining  court  for  a 
capital  oflEense."  State  t.  Thos.  Jones  CN.  C) 
18  9.  B.  249,  22  L.  R.  A.  678. 

For  reasons  assigned  it  Is  ordered,  ad- 
jured, and  decreed  that  the  applicant's  de- 
mand be  denied,  his  petition  dismissed,  the 
writ  for  f^ich  he  prays  being  refused  with- 
out prejudice^ 


WHITE  V.  STATB. 

(Sapreme  Court  of  Alabama.    Feb.  14,  1905.) 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; James  J.  Ray,  Judge. 

Bob  White  was  couTlcted  of  bigamy  under 
an  Indictment  preferred  by  the  grand  Jury 
of  Walker  county  at  the  spring,  1908,  term 
of  the  drcult  court  thereof,  trial  being  bad 
on  September  21,  1903,  when  Walker  county 
constituted  one  of  the  counties  of  the  Four- 
teenth Judicial  Circuit  under  the  Lusk  law. 
redlstrlcting  the  circuit  courts  of  the  state, 
and  he  appeals.   Dismissed  on  rehearing. 

M.  Lelth,  for  appellant  Uassey  Wil- 
son, Atty.  Gen.,  for  the  State. 


DKNSON,  J.  Upon  the  authority  of  the 
cases  of  the  Btato  of  Alabama  ex  rel.  Attor- 
ney General  t.  T.  Scott  Sayre,  Judge,  etc.. 
88  South.  88S,  and  Henry  Walker  t.  The 
State  of  Alabama  (decided  at  the  present 
term)  88  South.  241,  the  Judgment  of  this 
case  must  be  reversed,  and  the  cause  re- 
manded, to  the  end  that  the  circuit  court  may 
quash  the  Indictment  and  hold  defendant  to 
answer  a  new  indictment  The  defendant 
win  remain  In  custody  nntll  dlschaxcsd  a<^ 
cording  to  law. 

Reversed  and  nmanded. 

McCLELIiAN,  a  J.,  and  HARALSON,  TT- 
SON.  DOWDBLU  SIMPSON,  and  ANDOR- 
SON,  JJ^  amcor. 

On  Rehearing. 

PER  CURIAM.  Rehearing  granted,  order 
of  reversal  set  aside,  and  the  appeal  Is  dis- 
missed on  the  authority  of  the  case  of  Hairy 
Walker  v.  State  (decided  at  the  ^esent  term) 
38  South.  211. 


EDWARDS  et  aL  v.  EDWABD& 
(Supreme  Court  of  Alahsma.    Dee.  20^  1901) 

1.  Tbusts— TxautNATioiT— Pttbposb. 

Where  a  deed  conveying  certain  land  Id 
trust  failed  to  provide  In  terms  for  the  termina- 
tion of  the  trust,  and  did  not  provide  any  dis- 
position for  the  remainder,  but  declared  that 
the  trustee  should  hold  the  premises  for  the 
use  of  the  trustee's  wife  and  ber  children,  to 
inhabit  the  trust  property,  and  for  their  sup- 
port and  maintenance.  It  was  the  grantor's  In- 
tention that  the  trust  should  continue,  not  only 
during  the  life  of  the  wife,  but  also  until  all  of 
the  cnildrra  had  arrived  at  age  or  ceased  to  re- 
quire malntenauoe  from  the  trust  fund  and  the 
home,  when  the  diUdrm  took  the  remainder  as 
a  clsss,  as  purchasers  from  the  grantor  and  not 
as  heirs. 

2.  Pabtitiok— Plkadjno. 

Where,  on  termination  of  a  trust,  the  bene- 
ficiaries took  certain  of  the  trust  realty  as  ten- 
ants In  common  by  purchase  from  the  grantor 
of  the  trust  deed,  a  petition  for  partition,  mak- 
ing all  of  the  tenants  In  common  parties,  slleg- 
ing  the  interest  of  each,  and  which  of  them  were 
inutnts,  and  stating  tliat  the  property  could  not 
be  equitably  divided  among  the  several  Joint 
owners  of  the  same,  was  sufficient  to  confer 
jurisdiction  on  the  probate  court  to  proceed, 
and,  on  proof,  to  decree  a  sale  of  the  land  for 
distribution. 

S.  InrANTB— Guardians— APFOinTHKNT. 

Under  Code  1896,  S  3180,  providing  that 
in  partition,  when  Infants  are  parties,  guard- 
ians ad  litem  must  be  appointed  to  represent 
them,  It  was  error  for  the  court  to  rcmder  a 
partition  decree  without  appointing  guardians 
ad  litem  for  Infant  defendanta. 

[Ed.  Note.~For  cases  in  point,  see  voL  27, 
Cent  Dig.  Infants,  t  195.] 

4.  Equitt— ItePOBinoiis— Ohahoibt  Cans— 

NOTICB. 

Where  depositions  in  partition  won  not 
taken  as  In  chancery  cases,  in  that  notice  of 
the  filing  of  the  interrogatories  was  not  given, 
as  required  by  Code  1^,  SS  8181,  732,  783, 
the  depositions  were  subject  to  a  motion  to  aup- 
press. 

[Ed.  Note. — For  cases  in  point  see  voL  18, 
Cient  Dig.  Equity,  |  741.] 
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Interrogatories  contalzMd  In  a  depodtlon 
taken  in  a  partiti^m  niit,  not  addcMMd  to  tiw 
witneas,  wen  impnqMT. 
tt.  SucB— BuxmrcB  or  Wlnnaras. 

On  filing  iBtern^torlw  to  b*  mbmltted  to 
a  wItneM  nnder  a  commtodon  to  take  hta  deiH>- 
sition  in  a  partition  snit,  the  petitioner  ehould 
Mate  the  witnen^  place  of  reaideno^  as  pro- 
dded far  diancerj  pxaetice  rale  ao  (Ctode  1896^ 
pu  1213). 

Appeal  from  Probate  Oonrt,  Antavga  fjaaa- 
tj;  Geo.  L  LtTlngston.  Judge. 

Petition  by  A.  H.  Edwards  against  Sallle 
Edwards  and  others.  From  a  decree  In  fa- 
Tor  ol  petttloiisr,  deCendanti  qfpeiL  Be- 
Tersed. 

It  vas  iTened  In  tiie  amendefl  petltton 
"that  A.  H.  Edwards,  the  petltioiier,  irai  a 
nslAeait  dtizen  of  Autauga  comity,  and  was 
over  tbe  age  of  21  years;  that  Hohnan  Ed- 
wards, Vary  Edwards,  Sallle  Edwards,  and 
Hn.  B.  T.  Small  woe  the  heirs  at  law  of  Dr. 
Charies  A.  lUwaids*';  that  Br.  Cbarles  A. 
Bdwards  died  on  June  1900^  and  that  on 
December  21, 1889,  the  abore-named  Holman 
Edwards  dleil,  leaTlng  snr^Tlng  him  three 
children,  tIs..  Eugene  Edwards,  Blarle  Ed- 
wards, and  the  petitioner,  A.  H.  Bdirards; 
that  on  tbe  11th  day  of  September,  1865, 
Danid  Piatt  conveyed  to  the  said  Charles  A. 
Bdwarda,  in  trust  for  the  use  and  bendlt  of 
Mrs.  Agnes  P.  Edwards,  wife  of  the  said 
Charles  A.  Edwards,  and  the  children  ot  the 
said  Agnes  P.  Edwards  by  the  said  Charles 
A.  Edwards,  which  said  children  were  Hol- 
man Edwards,  Sallle  Edwards,  Mary  Bd- 
warda, and  Mrs.  B.  F.  Small,  certain  parcels 
or  lots  of  land  specifically  described,  lying 
and  being  altuated  In  the  town  of  Prattrllle, 
comity  of  Autaoga,  and  state  of  Alabama; 
that  the  petitioner,  A.  H.  Edwards,  and  En- 
gene  Edwards  and  Marie  Edwards  are  the 
children  of  Holman  Edwards,  deceased,  and 
they,  together  with  Sallle  Edwards,  Marie 
Edwards,  and  Mrs.  B.  F.  Small,  are  the  Joint 
owners  of  the  lots  of  land  specifically  de- 
scribed In  the  complaint;  "that  the  above* 
mentioned  lots  of  land  cannot  be  equitably 
divided  among  tbe  several  Joint  owners  of 
the  same;"  that  Sallle  Edwards,  Mary  Ed- 
wards, and  Mrs.  B.  F.  Small  are  all  over  tbe 
age  of  21  years,  and  that  Eugene  and  Marie 
Bdwarda  are  nnder  the  age  of  21  years.  Tbe 
prayer  of  the  petition  was  aa  follows: 
"Therefore  your  petitioner  prays  that  your 
honor  will  grant  a  decree  of  sale  of  the  said 
lots  for  a  division  thereof  among  the  several 
Joint  owners  as  fbllows:  A  one-fourth  inter- 
est to  Miss  Mary  Edwards,  a  one-fourth  In- 
terest  to  Miss  Sallle  Edwards,  and  a  one- 
fourtii  Interest  to  Mrs.  B.  F.  Small,  all  of 
whom  now  reside  at  Ohappell  Hill,  In  tbe 
state  of  Texas,  and  a  one-fourth  Interest  to 
petitioner,  A.  H.  Edwards,  Eugene  Edwards, 
and  Marie  Bdwarda  Jointly,  who  reside  at 
PrnttvlUe.  Ala." 

To  the  amended  petition  the  respondents 
demurred  upon  the  foUowing  grounds:  (1) 


That  It  was  shown  that  the  tvoperiy  aought 
to  be  sold  was  conveyed  to  Dr.  Charles  A. 
Edwards  in  trust  and  that  the  probate  court 
had  not  Jurisdiction  to  entertain  the  peti- 
tion and  decree  fax  the  sale  of  said  lands. 
(2)  Bald  petition  falls  to  show  what  Interest 
the  parties  to  said  suit  and  each  of  them 
hold  w  own  in  said  lands.  W  Said  petition 
£aila  to  diaclose  what  Intoreat  If  u>7,  tt« 
petitioner,  A.  H.  Bdwarda,  owned  In  said 
lands  at  the  time  of  the  filing  of  the  peti- 
tion. (4)  Said  petition  falls  to  show  what 
Interest,  if  any,  said  Holman  Edwards,  de- 
ceased, held  In  said  lands  during  his  lifetime. 
(5)  Bald  petition  shows  that  said  Holman 
Edwards  had  no  Interest  In  said  lands  In  his 
lifetime.  (9)  Tb»  ages  of  Eugene  Edmuds 
and  Marie  Edwards  are  not  set  out  In  the 
petition.  This  demurrer  was  oTermled. 

Tb9  respondents  filed  an  answer  to  the  pe- 
tition. In  which  they  admitted  the  averments 
thereof,  except  the  avermenta  as  to  the  ^1- 
dren  of  Holman  Edwards  owning  an  Interest 
In  said  lands,  whl^  facta  they  denied  In 
their  said  answer.  They  attached  to  their 
said  answer  the  deed  executed  by  Daniel 
Pratt  and  wife  to  said  Charles  A.  Edwards, 
conveying  the  properQr  described  In  the  peti- 
tion. After  grantiiv  and  conveying  said 
lands,  which  were  described  In  said  deed, 
the  said  deed  then  proceeds  tn  Its  habendum 
clause,  as  follows:  '*That  the  said  Charles  A. 
Edwards  Is  to  hold  the  above  mentioned  and 
described  premises  as  trustee,  and  they  shall 
be  held  for  the  use,  benieflt,  and  b^oof  of 
Mrs.  Agnes  P.  Edwards,  wife  of  said  Charles 
A.  Edwards,  and  her  children  by  the  said 
Charles  A.  Edwards,  and  as  trustee  for  them, 
and  In  special  trust  for  the  said  Agnes  P. 
Edwards  and  her  said  children  or  Issn^  to 
live,  dwell,  and  inhabit  thereon  and  there- 
in, and  for  the  support  and  maintenance  of 
the  said  Agnes  P.  Edwards,  and  for  the  sup- 
port, maintenance,  protection,  and  educati<m 
of  the  said  children  or  issue.  Tbe  above 
mentioned  and  described  premises  are  to  be 
held  only  as  trustee  of  ttie  said  Agnes  P. 
Edwards  and  the  said  children  or  Issue  by 
the  said  Carles  A.  Edwards,  and  are  not 
In  any  event  whatever  to  be  subject  to  tbe 
past,  present,  or  future  liabilities,  debts,  or 
obligations,  either  legal  or  equitable,  of  the 
said  Charles  A.  Edwards.  And  whenever 
the  Interest  and  convenience  of  the  said 
Agnes  P.  Edwards  and  her  said  dhildren 
or  issue  require,  demand,  or  Justify  a  sale 
of  tile  aforesaid  premises,  then  the  said  ^s- 
tee,  Charles  A.  Edwards,  Is  authorized  and 
empowered  to  sell  and  convey  the  same  to 
the  highest  bidder,  either  at  public  or  pri- 
vate sale,  for  cash  or  on  a  credit,  as  he, 
said  trustee  may  think  best  and  advisable, 
and  Invest  tiie  purchase  money  for  the  same, 
as  soon  as  c<dlected,  In  some  other  and  suit 
able  real  estate,  which  real  estate,  when  so 
purchased,  Is  to  be  held  by  said  trustee  as 
the  aforedescribed  premises,  and  subject  to 
the  same  trusts,  and  for  the  same  purposes." 
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The  petltlmier  propoimdM  fntemigatorlei. 
Tbe  first  sratence  of  Intetrogatorlea  was  as 
follows:  "Interrogatoriet  to  be  proponaded 
to  J.  11  Alexander  and  J.  T.  Floyd,  In  the 
abore-Mitltled  cause"— which  sentence  was 
then  followed  1^  seTeral  Interrogatories.  At 
the  end  ot  said  Interrogatories  It  was  sug- 
gested  that  H,  B.  Glpson  be  appointed  com- 
missioner. These  Interrogatories  were  filed 
on  March  28,  1902.  On  the  same  day,  to 
wit,  March  28, 190%  a  commission  was  Issned 
to  H.  SL  Olpson.  In  the  commission  Issued 
by  G.  S.  Llrlngston,  Judge  of  probate  of 
Autauga  county,  to  H.  B.  Olpson,  It  was 
stated  that  he  was  appointed  "as  commis- 
sioner to  take  the  answers  to  tbe  Interroga- 
tories and  cross-lnterrogatorles  hereunto  at- 
tached of  J.  L.  Alexander  and  B.  J.  May, 
material  witnesses  for  the  plaintiff"  In  said 
cause.  There  was  no  notice  given  to  re- 
qpondents  of  the  filing  of  said  Interroga- 
tories, and  there  were  no  croas-lnterroga- 
torles  propounded.  The  depositions  of  these 
witnesses  as  returned  by  the  commlsrioner 
set  out  at  length  tbe  answers  of  tbe  said 
J.  L.  Alexander  to  tbe  sereral  Interrogatories 
propounded,  which  answers  were  signed  by 
Alexander.  Immediately  following  the  dep- 
osition of  tbe  witness  Alexander  there  Is 
what  purports  to  be  the  deposition  of  H.  3. 
May,  wlilch,  after  stating  bis  name,  age,  and 
residence  In  answer  to  the  first  interroga- 
tories, then  proceeds  as  follows:  "On  hear^ 
Ing  the  other  deposition  of  J.  L.  Alexander 
read  over,  H.  J.  May  subscribed  his  name 
to  the  same,  and  adopts  them  as  bis  deposi- 
tion to  the  same  interrogatories."  There 
then  follows  the  signature  of  H.  J.  May.  It 
was  shown  by  the  deposition  of  J.  U  Alex- 
ander that  Mrs.  Agnes  P.  Bdwards,  the  wife 
of  Dr.  G.  A.  Bdwards,  was  dead  at  the  time 
of  the  filing  of  the  petition;  and  the  witness 
Alexander  further  testified  that  the  property, 
which  was  Jointly  owned  by  the  parties  to 
the  suit,  could  not  be  equitably  dlTlded. 

There  was  apiwinted  no  guardian  ad  litem 
for  Eugene  Edwards  and  Marie  Bdwaida, 
who  were  minors. 

Before  entering  upon  the  trial  of  the  cause 
the  respondents  moved  tbe  court  to  suppress 
the  depositions  of  tbe  witnesses  J.  Ij,  Alexan- 
der and  H.  J.  May,  taken  in  behalf  of  this 
cause,  upon  the  following  grounds:  (1)  Be- 
cause said  depositions  were  not  taken  as  In 
chancery  cases.  (2)  The  interrogatories  pro- 
pounded by  tbe  witnesses  were  filed  In  the 
ofilce  of  tbe  Judge  of  probate  of  Autauga 
county.  Ala.,  on  tbe  28th  day  of  March,  1902. 
and  a  commission  to  take  the  depositions 
thereon  was  issued  on  the  same  day.  (3) 
Said  cause  was  not  at  Issue  when  said  in- 
terrogatories were  filed  and  commission  was 
Issued  to  take  said  depositions.  (4)  Tbe  de- 
fendants, nor  any  of  them,  nor  their  attor- 
neys or  solicitors,  were  served  with  notice 
for  10  days  of  the  filing  of  the  Interroga- 
tories. (5)  Copies  of  said  Interrogatories 
were  not  served  iq>on  the  opposite  parties 


or  their  attomeyB.  ^  The  place  ot  places 
of  residence  of  the  witnnsea  was  not  i^ven, 
nor  was  aflMavlt  made  that  same  was  un- 
known. CO  The  interrogatories  filed  In  ttie 
court  were  for  the  purpose  of  taking  tibe  tes- 
timony of  J.  L.  Alexander  and  1.-  T.  Eloyd 
as  witnesses,  whereas  a  commlasion  was  Is- 
sued to  take  the  deposition  of  J.  L.  Alexander 
and  H.  J.  May.  Because  tike  witness 
H.  J.  May  did  not  answer  the  Interrogatories 
propounded  to  him.  (9)  Because  the  deposi- 
tion of  H.  J.  May  was  not  taken. 

The  court  overruled  the  motion  to  sup- 
press the  depositions,  and  from  this  ruling 
the  d^endant  duly  excepted.  The  deposi- 
tions were  Introduced  In  evidence,  and  the 
copy  of  the  deed  from  Daniel  Pratt  and 
wife  to  Dr.  Charles  A.  Edwards  was  alto 
Introduced  In  evidence.  Upon  the  Introdoo- 
tlon  of  all  tbe  evidence  the  court  rendered  a 
decree  granting  the  prayer  of  the  petitioner 
and  ordering  the  property  sold.  From  this 
decree  the  respondents  appeal,  and  assign  as 
error  the  overruling  of  their  demurrers  to  the 
petition,  the  rendition  of  the  decree,  and  the 
other  mllngs  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Graham  &  Stelner,  for  awellants.  Guy 
Bice,  for  appellee. 

McGLELLAN.  G.  J.  Section  983  of  the 
Code  of  1896  provides:  •  •  Any  in- 
strument in  writing  signed  by  the  grantor, 
or  his  agent  having  a  written  authority,  la 
effectual  to  transfer  tbe  legal  title  to  the 
grantee,  if  such  was  the  intention  of  the 
grantor,  to  be  collected  from  tbe  entire  in- 
strument" This  provision  Is  remedial,  and 
therefore  to  be  liberally  construed,  to  the 
end  of  giving  the  Intended  operation  to  a 
deed,  though  it  be  inartlflcially  drawn  and 
lacking  In  positive  or  direct  expression  of  the 
grantor's  intention.  The  principle  of  the 
statute  was  patent  in  the  construction  and 
Interpretation  of  the  deed  involved  in  the 
case  of  McBrayer  v.  Oariker,  64  Ala.  SO.  It 
was  there  held  that,  by  a  conveyance  to  Sid- 
ney 8.  Cariker  in  trust  for  bis  mother  and 
h&e  living  and  after-bom  children,  the  gran- 
tor intended  that  the  trust  should  continue 
only  during  the  life  of  tbe  mother,  and  that 
upon  her  death  the  full  legal  titie,  freed  from 
tbe  trust,  should  unite  with  the  eQuitable 
titie  In  h«ar  children;  and  the  conveyance  was 
given  effect  accordingly,  though  it  contained 
no  words  to  that  effect  This  result  was 
reached  mainly  upon  the  considerations  that 
"the  preservation  of  the  legal  titie  until  they 
who  were  entiUed  to  take  as  after-born  chil- 
dren could  be  ascertained  is  the  character- 
istic of  the  trust,  distinguishing  1^  if  it  is 
dlstingulBbable,  from  a  naked,  dry,  or  pas- 
sive trust,  which  the  statute  [of  uses]  di- 
vests and  removes  as  an  obstacle  to  the  un- 
ion In  the  cestuls  que  trust  of  the  legal  and 
equitable  estate,"  and  that,  as  all  tbe  ulti- 
mate beneficiaries  were  necessarily  ascer' 


Digitized  by 


AlaO  BDWABDS  i.  BDWABDa  85 


talned  at  the  death  of  the  mother,  the  ex- 
tension or  enlargement  of  the  estate  of  the 
trustee  beyond  her  life,  "intercepting  the 
vesting  of  the  fee-simple  l^al  estate  in  the 
oestols  goe  trust,  would  be  without  an  ob- 
ject and  of  detriment  to  them."  The  deed 
lUTOlTed  in  the  case  before  ua  1b  like  that 
considered  In  McBrayer  t.  Oarlker  in  reject 
of  the  absence  from  It  of  all  stipulation  or 
declaration  as  to  the  term  of  the  trust,  how 
long  It  shall  continue,  or  when  It  shall  ter- 
minate. So  far  as  the  grantor  here  has  ex- 
pressed himself,  he  may  have  intended'  the 
trust  to  continue  forever.  But  he  could  not 
in  fact  hare  meant  that,  because  the  trust  Is 
for  the  benefit  of  certain  persona,  and  those 
persons  cannot  live  forever  to  take  the  bene- 
fit Nor  could  he  have  even  lutmded  that 
the  trust  should  continue  during  the  lives  of 
the  beneficiaries,  because  the  ends  to  be  sub- 
served by  the  trust  could  be  fully  accom- 
plished short  of  the  deaths  of  all  the  bene- 
ficiaries; and  It  Is  familiar  law  that  a  trust 
estate  of  this  sort  ceases  as  soon  as  the  pur- 
poses of  Ita  creation  have  been  accomplished. 
This  trust  was  an  active  trust,  in  contradis- 
tinction from  a  dry,  naked  trust,  which  the 
statute  of  uses  executes.  Tlie  conveyance 
has  the  feature  which  was  assumed  In  Mc- 
Brayer  v.  Garlker  to  save  a  similar  trust 
from  the  operation  of  that  statute:  Its  ben- 
ddarlea  were  Mrs.  Edwards  and  her  living 
and  after-born  children.  Proceeding  here 
upon  the  assumption  indulged  in  that  case, 
this  feature  would  have  kept  the  trust  alive 
until  the  death  of  Mrs.  Edwards,  since  that 
event  would  have  ascertained  and  fixed  the 
ultimate  benefldariee;  and  by  the  same  tok- 
en the  trust  would  then  have  terminated, 
had  Its  purpose  only  been  to  keep  the  prop- 
erty in  trust  to  certain  uses  until  vocb  bra- 
eficlarles  were  thus  ascertained. 

But  this  was  not  the  sole  purpose  of  the 
creation  of  thia  tmat.  One  other  Important 
feature  of  thla  conveyance,  which  did  not 
appear  In  the  Cariker  deed,  la  the  power  and 
duty  conferred  and  Imposed  upon  the  truatee 
to  sell  the  corpus  of  the  estate  In  certain 
oontingenclea  for  reinvestment  to  the  same 
uses.  But,  so  far  as  this  characteristtc  is 
concerned,  the  trust,  but  for  yet  other  condi- 
tions of  this  conveyance,  would  still  have 
terminated  on  the  death  of  Mrs.  Edwards. 
These  other  conditions  are  that  the  property 
was  to  be  held  by  the  trustee  as  a  home  for 
the  wife  of  the  trustee  and  their  children, 
and  for  her  support  and  maintenance,  and 
"Yor  the  support,  maintenance,  protection, 
and  education"  of  aald  children.  The  lan- 
guage of  the  Inatmment  in  this  connection 
is  as  follows:  "That  the  said  Charles  A. 
Edwards  is  to  bold  the  above  mentioned  and 
described  premises  as  tniatee,  and  they  shall 
be  held  for  the  use,  benefit,  and  behoof  of 
Mrs.  Agnes  P.  Edwards,  wife  of  said  Charles 
A.  Ddwards,  and  her  children  by  th^  said 
Obarles  A.  Edwards,  and  as  trustee  for 
them,  and  In  special  trust  for  the  aald  Agnes 


P.  Edwards  and  her  said  children  or  Issue, 
to  live,  dwell,  and  Inhabit  thereon  and  there- 
in, and  for  liie  support  and  maintenance  of 
the  said  Agnes  P.  Edwards,  and  for  the  sup- 
port, maintenance,  protection,  and  education 
of  said  children  or  Issue.  The  above  men- 
tioned and  described  premises  are  to  be  held 
only  aa  truatee  of  the  said  Agnes  P.  IBld- 
warda  and  the  said  children  or  issue  of  the 
said  Charles  A.  Edwarda,  and  are  not  In  any 
event  whatever  to  be  aubject  to  the  past, 
present,  or  future  debts  or  obligations,  either 
legal  or  equitable,  of  the  said  Charles  A. 
Edwards."  It  is  clear  upon  this  language 
that  the  grantor  contemplated  that  the  lands 
Bhould  be  held  and  maintained  by  the  trus- 
tee aa  a  home  for  both  Mrs.  Edwarda  and 
her  childr^  not  only  during  her  life,  but  ao 
long  after  her  death  aa  the  children  or  any 
of  them  continued  of  an  age  entitling  them 
to  the  protection  and  ahelter  of  the  parental 
roof,  and  to  the  maintenance  incident  there- 
to, and  to  audi  education  aa  was  customary 
under  their  circumstances  of  neighborhood, 
family,  and  pecuniary  condltlone.  Assum- 
ing that  the  children  were  of  such  immature 
age  at  the  death  of  their  mother.  It  Is  mani- 
fest that  the  grantor's  purpose  as  to  them 
would  have  been  thwarted  and  defeated,  If 
thereupon  the  trust  bad  terminated  and  the 
legal  title  had  passed  into  them  aa  traanta 
in  common,  with  the  necesaarily  consequent 
right  in  each  to  have  the  lands — the  home — 
aold  and  the  proceeds  distributed  among 
them.  In  such  event  the  home  would  have 
been  broken  up,  and  the  rights  of  all  "to 
live,  dwell,  and  Inhabit  thereon  and  therein," 
and  to  be  aupported,  maintained,  protected, 
end  educated  by  and  out  of  the  whole  ea- 
tate,  would  have  been  defeated  and  deatroy- 
ed.  Then,  too,  some  of  the  children  might, 
at  the  time  of  Mrs.  Edwards'  death,  have 
attained  their  majority,  or,  short  of  that, 
have  received  the  support,  protection,  and 
education  contemplated,  and  been  emanci- 
pated, while  others  of  them  might  yet  have 
been  of  such  tender  years  aa  for  a  long  time 
afterwards  to  require  the  maintenance  of 
the  home  for  their  nurture  and  protection, 
and  its  rents,  incomes,  and  profits  for  their 
support  and  education.  Hence  the  termina- 
tion of  the  trust  at  the  mother's  death  would 
not  only  have  deprived  the  younger  children 
of  the  uses  declared  in  their  favor  by  the 
Instrument,  but  would  have  operated  to  pal- 
pable inequality  and  inequity  through  the 
distribution  which  would  have  followed,  in 
that  the  older  children  would  have  received 
all  the  benefits  of  the  trust  estate  and  their 
full  distributive  shares  In  the  proceeds  of 
the  corpus  of  the  property,  while  the  younger 
would  have  enjoyed  none  of  the  benefits,  or 
only  a  part  of  the  benefits,  of  the  tnist,  and 
DO  more  than  the  others  on  distribution.  The 
only  way  to  avoid  auch  unjust  conaequencea 
and  to  aecure  to  all  the  children  the  full 
ben^ts  of  the  trust  estate,  the  only  way  to 
give  effect  to  the  manifest  Intention  of  the 
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grantor.  Is  to  bold  Uiat  Oil  conveTUiee  cre- 
ated an  actlre  trust*  to  contbrae  In  every 
event  for  ttie  life  of  Mra.  Bdwards,  and 
aftw  bar  death  during  the  minority  of  the 
yonngeet  child,  or  at  least  nntU  HiB  yoimg- 
est  child  bad  recelTed  the  contemplated  sup- 
port protection,  shelter,  and  education  firam 
and  oat  of  the  estate,  and  had  teacbed  aa 
age  meet  fbr  emancipation,  and  had  been 
emancipated  fMm  the  home  provided  by  the 
insteument* 

This  construction  assumes  the  execution 
of  the  trust  according  to  the  Intention  of  the 
grantor,  and  puts  an  end  to  the  tmat  when 
its  objects  have  ttaos  been  attained  uniting 
the  legal  wltb  the  equitable  title  In  the 
cestuis  que  trust,  upon  the  consideration  that 
enlargement  of  the  trust  estate  beyond  that 
point,  thereby  further  "Intercepting  tiie  vest- 
ing of  the  fee^mple  legal  estate  In  tiie 
cestuis  qae  trust,  would  be  without  an 
object,  and  of  detriment  to  them."  McBray- 
er  V.  Oarlker,  siqira.  That  case,  as  we  have 
seen.  Is  on  all  foqrs  wlfli  this  one  In  reqpect 
of  the  want  of  an  express  limitation  of  the 
estate  over  after  tiie  trust  should  terminate, 
and  in  Ite  h<^dlng  that  upon  that  event  tbe 
l^al  estate  In  fee  united  wltb  tbe  equiteble 
estate  already  In  the  children.  It  Is  a  di- 
rect authority  for  the  Uke  proposition  here 
ttaa^  at  latest,  upon  tbe  o(»nbig  of  age  of 
the  children  of  Mrs.  Bdwards,  they  became 
holders  of  tbe  legal,  as  they  all  along  had 
been  the  holders  of  the  equitable,  titie  In  fee. 

It  was  made  to  appear  on  the  hearing  be- 
low that  Mrs.  Bdwards  was  dead,,  that  one 
of  her  fbnr  (dilldren  was  aiao  dea^  and  that 
each  of  her  other  cbU&wn  was  over  the  age 
of  21  years.  It  was  also  shown,  though  per- 
haps not  necessary,  that  Charles  A.  Bdwards, 
the  trustee,  had  died  recentiy  before  tiie  fil- 
ing of  the  petition.  It  Is  clear,  therefore, 
tbat  the  trust  bad  terminated,  and  that  tbe 
probate  court  had  jurisdiction  upon  proper 
petition  to  decree  the  sale  of  the  land  for 
distribution  to  and  among  the  tenante  in 
common.  The  petition  in  tbe  case  to  tbat 
end  was  filed  by  an  heir  of  the  deceased  child 
of  Urs.  Agnes  P.  Edwards.  It  appears  tbat 
that  child  died  In  18S9.  but  It  does  not  ap- 
pear whether  Mrs.  Bdwards  was  dead  at 
that  time,  nor  whether  the  othw  children 
bad  then  attained  full  age,  or  bad  received 
tbe  education  and  protection  contemplated 
by  the  grantor  and  ceased  to  be  members  of 
the  family,  though  not  of  full  age.  Hence  it 
does  not  appear  tbat  the  full  l^al  titie  In 
common  was  in  the  deceased  child,  Holman 
Bdwards,  at  the  time  of  his  death.  But,  as 
we  have  seen.  It  was  the  Intention  of  tbe 
grantor  that  the  whole  estate,  legal  and  equi- 
table, should  go  to  these  beneficiaries,  of 
whom  Holman  was  on^  and  that  was  the 
effect  of  this  deed— the  equitable  estate  pri- 
marily wltb  which  should  be  united  the  le- 
gal estate  upon  the  termination  of  the  trust 
They  therefore  in  reality  took  tiie  whole  es- 
tate, subject  to  the  trust  Bach  of  the  chil- 


dren bad  title  in  common  to  the  whole  es- 
tate, subject  to  the  uses  declared  In  the  oou- 
veyance.  Holman  Bdwards  had  this  equity 
fee  along  with  the  others.  None  of  than 
took  by  descent  from  their  father,  the  trus- 
tee; but  each  took  by  purchase  from  the 
grantor  In  the  deed.  It  was  an  estate  by 
deed,  and  not  an  estate  by  descent  Thla 
beneficial,  equitable  titie  hi  fee  In  Holman 
Bdwards  was  of  heritable  quality,  and  pass- 
ed by  deacHit  npon  bis  death  to  Ills  hel»  at 
law,  bis  children,  one  of  whom  Is  tbe  peti- 
tions in  this  case.  What  he  died  tii^  suc- 
ceeded to  bis  title— the  titie  to  the  land  sub- 
ject to  tbe  trust  The  trust  having  been  ex- 
ecuted, tbey  take  now  tiie  title  discharged  of 
the  trust— the  legal  titie  tn  tee  to  the  undi- 
vided portion  of  the  land  that  would  now  be 
his  had  be  lived— and  this  petition  is  prop- 
oiy  cadiibited  by  one  of  them. 

mie  petition  In  this  case  describes  tbe 
land,  it  makes  all  the  tenante  in  common 
parties,  shows  In  a  way  the  Interest  of  each, 
and  which  of  them  are  Infants,  and  states 
that  "tiie  pcopwty  cannot  be  equltab^  di- 
vided among  the  several  j(^t  owners  of  tbe 
same."  It  was  a  sufficient  petition,  and  Ite 
filing  gave  the  probate  court  jurlsdlctkm  -to 
proceed  In  tbe  matter,  and  vvon  proof  of 
the  allegations  of  the  petition  to  decree  a 
sale  of  tbe  land  for  distribution.  This  peti- 
tion, however,  should  have  alleged  the  deatii 
of  Mrs.  Agnes  P.  Bdwards,  and  It  should 
have  prayed  distribution  of  (me-twelfth  of 
the  proceeds  to  the  petitioner,  Eugene  Bd- 
wards, and  Harle  Bdwards,  respectively,  In- 
stead of  praying  tbe  distribution  ot  one- 
foorth  to  them  jointly.  The  petition  Is  also 
inaccurate  in  describbig  tiie  tenante  In  com- 
mon as  heirs  ot  Cliarles  A.  Bdwarda  In  re- 
spect of  this  land  tbey  are  not  the  beirs  of 
said  Edwards,  but  tb^  take  under  the  deed 
from  Pratt— the  surviving  children  of  Agnes 
P.  Bdwards  directly  as  purchasers,  and  the 
children  of  Holman  Bdwards.  who  took  also 
by  purchase,  as  bis,  and  not  Charles  A.  Bd- 
wards', hdrs. 

The  probate  court  erred  In  rraideting  tbe 
decree,  without  having  tiie  infant  defendante 
represented  by  guardian  ad  litem.  Code  1886, 
I  8180.  Tbe  court  also  erred  in  overruling 
the  motion  to  suppress  the  depositions  of  tbe 
witnesses  Alexander  and  May.  These  d^>o- 
sltlons  were  not  taken  as  in  chancery  cases, 
in  that  notice  of  tbe  filing  of  tbe  interroga- 
tories was  not  given  as  required  by  the  stat- 
ute. Code  1886,  H  8181,  782,  7SS.  Moreover, 
the  interrogatories  were  not  addressed  to  May 
at  all.  and  bis  mode  of  answering  them  is, 
to  say  tbe  least  not  to  be  commended.  We 
do  not  think  there  Is  any  merit  In  tiie  fui^ 
tber  ground  of  the  motion  that  the  cause  was 
not  ttt  Issue  when  the  Interro^tories .  were 
filed  or  the  depositions  taken.  On  filing  tiie 
interrogatories,  the  petitioner  should  hav« 
stated  tbe  places  of  residence  of  the  witness- 
es. Chancery  Practice  Rule  00»  Code  1886»  p. 
1218. 
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The  petition  sbould  be  amended  In  line 
with  what  we  bave  said  above,  guardians 
ad  litem  BhooM  be  appointed  for  the  Infant 
defendants*  et&,  and  d^dtlons  shonld  be 
taken  "aM  in  duuievy  camT  m  mnport  of 
tbe  petition. 

Reversed  and  remanded. 


TTSON,  SIMPSON,  and  AMI>EIBSON,  JJ.. 
concur. 


WALTER  V.  ALABAMA  ORBAT  SOUTH- 
ERN B.  GO. 
(Snpretne  Court  of  Aluhmnii.    Feb.  0,  1905.) 

1.  CoNNiorma  Oaaama  —  Loss  or  Goods— 
FLBU>zna. 

A  complaint  against  a  common  carrier, 
allying  that  plaintiff  claimed  of  defendant 
$1,000  for  loss  and  injury  to  goods  delivered 
to  a  connecting  carrier,  operating  trltli  defend- 
ant a  timmgh  roate  to  deetioatiOD;  that  de- 
foidant  did  not  deliver  the  goods  to  plaintiff, 
who  was  consignee,  in  good  and  proper  condi- 
tion, or  In  the  condition  they  were  in  when  re* 
ceived  by  it;  and  that  sndi  goods,  vihea  deliv- 
ered to  plaintiff,  were  badly  broken,  injured, 
and  damaged,  and  a  large  part  thereof  wholly 
nnfit  for  use,  etc. — was  substantially  in  the 
form  prescribed  by  Oode  1886,  p.  046,  No.  Iti, 
and  was  not,  th^^foie,  demurrable. 
2L  Samb— Ck)iiTsiBnToaT  Nsquoencx. 

In  an  action  against  a  connecting  carrier 
for  injuries  to  goods,  contribntory  negligmce 
of  the  shipper  in  loading  tbe  goods  on  tbe  car 
at  the  initfal  carrier  was  no  defense. 

5.  SAMI— PUAS  —  RBPUQNAnX    AND  INOON- 
SISTEKT  AXUOATION. 

Where,  in  a  suit  against  a  connecting  car- 
rier for  injuries  to  goods,  the  carrier  filed  a 
plea  <rf  contribntory  negligence,  an  amendment 
thereto,  denying  that  the  goods  were  Injured 
or  damaged  whue  In  &e  defendant's  possession, 
was  repngnant  to  and  tncxmslstait  with  the  ad- 
mission of  defendant's  nM^Ugoice,  Implied  in 
the  allegation  that  plaintiff's  negligence  con- 
tributed to  tbe  injury. 
4.  Sake— liUOTED  LxABiLiTr. 

Where  plaintiff  shipped  household  goods 
over  a  route  consisting  of  several  connecting 
carriers,  under  a  bill  of  lading  limiting  the  lia- 
bility of  each  to  negligence  occurring  on  its 
own  line,  the  discharging  or  delivering  carrier 
was  <mly  liable  for  Injones  to  the  property  oc- 
curring on  its  line,  or  while  the  goods  were  in 
its  possession. 
3.  Sams— DouBu  Flbas. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  goods,  one  of  d^ndant's  pleas  rais- 
ed an  issue  of  contributory  n^ligence,  and  also 
denied  that  tbe  goods  were  damaged  while  in 
defendant's  possession,  and  that  It  was  only  lia- 
Ue  nnder  the  bill  of  ladinf  for  injuries  occur- 
ring while  the  goods  were  in  its  possession,  de- 
fendant was  bound  to  sustain  the  truth  of  both 
such  defenses.  i 

6.  Bahk— Pbuca  Faceb  Cask. 

Whero^  In  a  suit  against  a  Gonnectiiu  car- 
rier for  Injuries  to  goods,  there  was  evidence 
that  the  defendant  was  the  discharging  or  de- 
livering carrier,  and  that  the  goods  were  re- 
ceived m  a  damaged  condition,  though  delivered 
for  shipment  in  good  condition,  the  burden  was 
on  the  defendant  to  show  that  tbe  goods  were 
not  injured  while  in  Its  possession,  but  were 
delivered  in  the  same  condition  they  were  re- 
ceived from  its  connecting  carrier,  though  tbe 
akiiiment  was  made  nnder  a  contract  luiiting 
the  liability  cf  each  carrier  to  Injuries  oocur- 
ring  en  its  own  line. 


7.  Same— Gap Aonr  lo  Sira— Rights  of  Ooh- 

SIONBD— OWRKBSHIF  Ot  GOODB. 

Where  a  shipment  containing  household 
goods,  some  of  which  belonged  to  a  hnsband 
and  wife,  some  to  tlM  hnsbuid,  and  others  to 
the  wife,  were  all  eonaigned  to  the  husband  at 
the  point  of  destination,  he  had  cafndty  to 
sue  for  Injuries  to  the  entire  shioment,  though 
he  was  not  the  absolnte  owner  <n  all  uie  prop- 
erty. 

8.  Savk— iNffrauOTioNS. 

In  an  action  againat  a  carrier  for  loss  of 
goods,  an  instmction  that  plaintiff,  if  entitled 
to  recover  as  consignee,  was  entitled  to  recover 
for  injuries  to  all  the  goods,  though  some  of 
them  belonged  to  his  wife,  was  properly  re- 
fused, as  assuming  that  all  of  the  goods  were 
danuuKd  or  Injured. 

9.  Saub. 

Where  a  connecting  carrier  was  only  lia- 
ble for  Injuries  to  goods  occurring  on  its  own 
line,  a  requested  Instruction  that  plaintiff  was 
entitled  to  recover,  unless  d^ndant  delivered 
the  goods  to  another  connecting  carrier  and 
ceased  from  that  time  to  exercise  alt  Jurisdic- 
tion and  control  over  the  goods  before  deliv- 
ery of  tbe  same  to  plaintiff,  was  properly  re* 
fused,  as  pretermitting  any  inquiry  as  to 
whether  the  injury  to  the  goods  occurred  on  de- 
fendant's line,  or  while  in  defendant's  posses- 
sion as  a  carrier. 

Appeal  from  Oily  Conrt  of  Blnnlni^am; 
Charles  A.  Senn,  Judge. 

Action  hj  William  D.  Walter  against  tbe 
Alabama  Great  Soutbem  Railroad  Company 
for  loss  and  Injury  to  fright  sblitped.  From 
a  Judgment  In  favor  of  defendant,  plalntUE 
appeals.  Reversed. 

The  complaint  originally  filed  contained 
only  one  count,  which  was  in  words  and 
figures  as  follows:  "(1)  Tbe  plaintiff  claims 
of  the  defendant  the  siani  of  $1,000  damages, 
for  that,  whereas,  on,  to  wit,  the  19th  day 
of  October,  1001,  the  plaintiff  delivered  to 
New  York  Central  &  Hudson  River  Railroad 
Company,  at  Syracuse,  in  the  state  of  New 
York,  a  lot  of  household  goods,  to  be  car- 
ried to  Bndey,  Ala.,  and  there  delivered  to 
the  plaintiff.  Said  household  goods  were  de- 
livered to  and  received  by  the  defendant,  and 
by  the  defendant  carried  to  said  Ensley.  The 
defendant  received  said  household  goods  as 
a  <M>mmon  carrier,  and  as  a  connecting  car^ 
rler  on  the  route  between  said  Syracuse  and 
said  Ehisley,  to  be  delivered  to  tbe  plaintiff 
at  said  Ensley  for  reward.  Said  defendant 
did  not  safely  carry  and  deliver  said  house- 
hold goods,  as  It  was  its  duty  to  do,  but  on 
the  contrary,  conducted  itself  so  carelessly 
In  and  about  carrying,  transporting,  and  de- 
liverlng  the  same  that  said  household  goods 
were  damaged,  broken,  destroyed,  injured, 
and  rendtt«d  valueless  to  tbe  plaintiff,  to 
the  damage  of  the  plaintiff  and  In  tbe  sum  of 
$1,000,  which  amount  to  recover  be  brings 
this  suit"  The  complaint  was  amended  by 
adding  two  other  counts,  which  were  In 
words  and  figures  as  follows:  "(2)  The  plain- 
tiff claims  of  the  defendant  the  sum  of  |lt- 
000  as  damages,  for  that  on,  to  wit,  the  19tta 
day  of  October,  1901,  the  defendant  was  a 
common  carrier,  and  defendant  has  ever 
since  said  date  been  sncb  common  carrier, 
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and  that  on,  to  wit,  the  said  19th  day  of  Oc- 
tober, 1901,  the  plaintiff  delivered  to  the 
New  York  Central  &  Hudaon  River  Railroad 
Company,  at  Syracuse,  In  the  state  of  New 
York,  a  lot  of  household  goods,  to  be  carried 
to  Ensley,  Ala.,  and  there  delivered  to  plahi- 
tlff.  and  the  defendant,  as  a  common  car- 
rier aforesaid,  operating  a  connecting  line  of 
railway  on  the  ronte  from  Syracnse,  N.  Y., 
to  Bnsl^,  Ala.,  rec^ved  the  said  goods,  and 
nnd^ook  to  dellrar  the  same  to  the  plaintiff 
at  Bnsley,  Ala.,  for  a  reward.  And  the 
plaintiff  avers  that  the  defendant  did  not 
deliver  said  goods  to  the  plaintiff  In  good  or 
proper  condition,  or  in  the  condltlcm  they 
were  In  when  received  by  it,  but  that  said 
goods,  when  delivered  to  plaintiff,  were  badly 
broken,  injured,  and  damaged,  and  a  large 
part  thereof  rendered  wholly  unfit  for  use, 
and  the  plaintiff  was  damaged  thereby  to 
the  amount  above  claimed." 

To  the  second  count  of  the  complaint  the 
defradant  demurred  upon  the  following 
grounds:  "(1)  Said  count  does  not  aver  or 
■how  that  the  goods  of  the  plaintiff  were  in 
good  condition  when  delivered  to  the  New 
Ytxk  Oentral  &  Hudson  River  Railroad  Com- 
pany. (2)  Said  count  does  not  aver  or  show 
that  the  goods  of  the  plaintiff  were  in  good 
condition  when  received  by  the  defendant  as 
a  connecting  or  delivering  carrier.  (3)  Said 
count  does  not  aver  or  show  that  the  goods 
were  injured  or  damaged  or  broken  while  in 
possession  or  under  the  control  of  the  de- 
fendant. (4)  Said  count  does  not  aver  or 
show  that  defendant,  or  any  of  Its  agents 
or  servants,  in  any  way  injured  or  damaged 
the  goods  of  plaintiff."  These  demurrers 
wen  sustained. 

The  defendant  pleaded  the  general  Issue, 
and  assigned  special  pleas  numbered  3  and  4. 
The  substance  of  the  third  plea,  as  original- 
ly filed  and  as  amended,  is  sufficiently  shown 
in  the  opinion.  The  fourth  plea,  as  amend- 
ed was  In  words  and  figures  as  follows:  "(4) 
That  the  car  in  which  the  plaintiff's  goods 
were  transported  ^as  received  by  the  defend- 
ant from  the  Southern  Railway  Company  at 
Chattanooga.  In  the  state  of  Tennessee, 
closed  and  sealed,  and  remained  closed  and 
sealed  from  the  time  of  its  reception  to  the 
time  of  its  delivery  to  the  plaintiff  at  Bns- 
ley; and  the  defendant  avers  that  the  con- 
tents of  said  car  could  not  be  seen  by  the 
defendant  without  Its  breaking  the  seal  and 
opening  the  car;  and  the  defendant  further 
avers  that  the  condition  of  the  contents  of 
said  car  was  not  visible  to  this  defendant, 
or  Its  agent,  when  so  received  by  it  from  the 
Southern  Railway  Company,  and  that  the  de- 
fendant hauled  said  car  load  of  goods  from 
the  said  Chattanooga,  Tenn.,  to  the  city  of 
Birmingham,  in  the  same  condition  In  which 
It  received  said  goods,  and  delivered  the 
same  to  tbe  plaintiff,  or  a  connecting  carrier, 
at  said  Birmingham,  In  such  condition,  and 
that,  if  said  goods  were  damaged  as  alleged 
In  uld  cmnplaint,  It  was  not  through  tbe 


fault  or  negligence  of  fbls  defttidant  or  its 

servants." 

To  the  third  plea,  as  amended,  the  plain- 
tiff filed  demurrers,  among  others,  the  tol- 
lowing:  "(X)  The  negligence  of  plaintiff,  con- 
tributing to  the  inJuiT  to  said  goods,  does 
not  relieve  the  defendant  from  liability  for 
the  injury  thereto.  (2)  The  defendant  does 
not  show  or  aver  that  It  was  not  guilty  of 
negligence  In  liandling  or  caring  for  said 
goods,  or  that  it  was  without  fault  (3)  Tbe 
defendant  in  said  plea  does  not  show  or  al- 
lege that  the  breaking  of  and  injury  to  said 
goods  were  caused  solely  by  the  Improper 
loading  thereof.  (4)  The  defendant  in  said 
plea  does  not  show  or  allege  that  the  re- 
ceiving carrier  did  not  know,  or  could  not 
have  known,  tliat  the  said  goods  were  im- 
properly loaded  when  it  received  the  same." 
The  demurrers  to  the  third  and  fourth  pleas, 
as  amended,  respectively,  were  s^nrately 
and  severally  overruled. 

The  other  facts  of  the  ease  are  sufficiently 
stated  in  the  opinion. 

The  plaintiff  requested  the  court  to  give 
to  the  Jury  the  following  written  charge, 
and  severally  and  separately  excepted  to  tiie 
court's  refusal  to  give  each  of  them  as 
asked:  "(1)  The  court  Instructs  the  Jury 
that,  If  they  believe  the  evidence  In  this 
case,  they  must  find  a  verdict  for  the  plain- 
tiff. (2)  If  the  plaintiff  is  entiUed  to  re- 
cover in  this  action,  he  is  entitied  to  recover 
for  Injury  to  all  the  goods  consigned  to  tiim, 
whether  all  the  said  goods  belonged  to  him 
or  not.  (3)  The  court  instructs  the  Jury  that, 
if  they  find  for  the  plaintiff  in  this  case,  th^ 
may  award  the  plaintiff  damages  for  Injury 
to  all  the  goods  consigned  to  him,  although 
some  of  tbe  said  goods  may  bave  belonged 
to  the  plalntitrs  wife.  (4)  The  court  in- 
structs the  Jury  that  the  plaintiff  Is  entitled 
to  recover  In  this  action,  unless  they  find 
from  the  evidence  that  the  defendant  de- 
livered the  said  car  load  of  goods  to  another 
connecting  carrlM',  and  ceased  from  that 
time  to  exercise  all  Jurisdiction  or  control 
over  the  said  car  load  ot  goods,  bef(we  the 
delivery  of  the  said  car  load  of  goods  to  the 
plaintiff." 

At  the  request  of  the  defendant  the  court 
gave  the  general  aflSnnative  charge  in  Its 
favor,  and  to  tbe  giving  (tf  this  charge  tlie 
plaintiff  duly  excepted, 

Frank  Deedmeyer  and  James  A.  Mltehell, 
for  appellant  A.  O.  &  B.  D.  Smith,  tor  mj^ 

pellee. 

DBNSON,  J.  Tbe  complaint  In  this  case, 
when  filed,  contained  only  one  count  By 
leave  of  the  court  the  plaintiff  amended  the 
complaint  by  adding  a  second  count  Ttie 
second  count  is  substantially  In  the  form  pre- 
scribed by  Code  1896,  p.  946,  No.  IS,  tor  suit 
against  a  common  carrier  on  a  bill  of  lading, 
with  some  additional  avermente  made  neces- 
sary by  the  salt  having  been  brought  against 
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the  defmdftiit  aa  a  connecttng  carrier.  Tbe 
demnrrer  to  this  count  wrb  Improperly  bub- 
tained.  McCarthy  &  BalAwln  t.  L.  &  N.  R. 
R.  Co.,  102  Ala.  193.  14  Sonth.  870,  48  Am. 
St.  Rep.  29;  L.  &  N.  R.  R.  Oo.  T.  Landers, 
m  Ala.  504,  33  Sotitb.  482.  After  demnrrera 
were  snstalned  to  count  2,  the  complaint  was 
amended  by  adding  connt  s.  The  case  was 
tried  on  counts  1  and  S.  To  these  counts 
the  defendant  pleaded  the  general  issne  and 
two  special  pleas,  nmnbered  S  and  4.  The 
plalntlfr  demurred  to  the  special  pleas,  the 
court  BQBtained  the  demmrrers,  the  defendant 
amended  the  pleas,  and  the  court  then  over- 
ruled tbe  demurrers. 

Plea  3,  as  originally  written,  sought  to  set 
up  contributory  negligence  on  tlie  part  of  the 
plaintiff.  In  that  the  goods  were  Improperly 
loaded  ou  the  car  of  the  Inltia]  carrier  by 
the  plaintiff  or  hla  agent  That,  under  con- 
tracts of  carriage  such  as  are  STerred  in  the 
first  and  second  counts  of  the  complaint,  c<m- 
trfbntory  negligence  on  the  part  of  the  ship- 
per ia  not  available  as  a  defense,  has  been 
fully  and  clearly  settled  by  this  court  Uc- 
Carthy  &  Baldwin  t.  L.  &  N.  R.  Co.,  102 
Ala.  193.  14  South.  370,  48  Am.  St  Rep.  29. 
The  defendant's  amendment  to  plea  S  was 
made  by  adding  at  the  end  of  it  these  words: 
**And  said  household  goods  were  not  Injured 
or  damaged  while  In  the  possession  of  this 
defendant"  After  this  amendment  the  de- 
mnrrers  were  reflled,  and  the  court  over- 
nded  them.  The  plea  is  aubstantlally  the 
same  as  plea  numbered  6  which  was  filed  in 
tbe  case  last  above  cited,  and  In  making  the 
amendment  It  must  have  been  intended  by 
tbe  ideader  to  reUere  the  plea  of  the  criti- 
cism made  by  this  court  on  that  plea,  and  to 
negattve  aU  negligence  on  the  part  of  the 
defendant  in  relation  to  the  holding  and  car- 
riage of  the  goods.  The  amendment  is  re- 
pugnant to  and  inconsistent  with  the  admis- 
sion of  defendant's  negligence,  implied  in  the 
allegation  that  plaintiff's  negligence  contrib- 
uted to  the  injury.  However,  the  amend- 
ment to  the  plea  within  itself  presented  a 
defense  to  the  plaintifTs  cause  of  action. 
The  defendant,  being  the  discharging  or  de- 
livering carrier,  wu  liable  only  for  injuries 
to  the  property  occurring  on  Its  own  line  or 
while  in  Its  possession.  Montgomery  &  West 
Point  R.  Co.  T.  Moore,  51  Ala.  894;  MobUe 
ft  Olrrard  B.  B.  T.  Gopeland,  68  Ala.  219,  83 
Am.  Bep.  18;  Montgomery  A  Enfaula  By. 
Co.  T.  Culver,  76  Ala.  687,  51  Am.  Rep.  488; 
K.  C.  M.  &  B.  R.  Co.  V.  Foster,  134  Ala.  244, 
82  South.  778,  92  Am.  St  Bep.  25.  The  plea 
avers  that  the  goods  were  not  damaged  or 
Injured  while  In  the  possession  of  the  defend- 
ant Proof  of  this  averment  would  have 
acquitted  defendant  of  liability.  It  being 
true  that  tbe  amendment  within  Itself  pre- 
sented a  good  defense,  the  plaintiff  may  have 
gotten  rid  of  the  objectionable  features  of 
tbe  plea  by  motion  to  strike  the  immaterial 
part  of  it  Bain  t.  Wells,  107  Ala.  562,  19 
South.  774;  Ansley  t.  Bank  of  Piedmont; 


118  Ala.  497,  21  South.  59.  89  Am.  Bt  B^. 
122.  Furthermore,  the  plea  attempted  to  set 
up  two  defenses;  and  to  make  the  defense 
under  the  plea  effectual.  It  was  Incumbent 
on  the  defendant  to  suiat^n  the  truth  tit  both 
these  defenses,  set  up  and  connected  as  they 
were  In  one  plea,  and  If  one  defense  was 
good,  but  could  not  avail  the  defendant  with- 
out proof,  also,  of  the  Immaterial  defense, 
this  was  no  detriment  to  the  plalntlfl.  King 
T.  People's  Bank,  127  Ala.  266,  28  South. 
6S8;  Bien-vUle  W.  8.  Go.  v.  City  of  MobUe» 
125  Ala.  178,  27  South.  781.  We  think  there 
was  no  error  In  oTermllng  the  demnrrer  as 
made  to  plea  3  as  amended.  Moreover,  the 
proof  without  conflict  showed  that  the  good* 
were  properly  loaded.  Mizzell  v.  Souttiern 
By.  Co.,  182  Ala.  604,  81  South.  86. 

Plea  4,  aa  amended,  was  not  subject  to 
demnrrer  upon  the  grounds  assigned  to  it 
and  the  court  committed  no  error  In  over- 
ruling the  demurrer  to  that  plea.  McCarthy 
ft  Baldwin  v.  L.  ft  R.  R.  Co.,  supra.  The 
evidence  without  conflict  showed  that  the 
plaintiff,  William  D.  Walter,  delivered  to  the 
New  York  Central  ft  Hudson  Blrer  Railroad 
Company,  a  common  carrier  of  goods,  at 
Syracuse,  N.  T.,  a  car  load  lot  of  household 
goods  to  be  carried  ta  Ensley,  Ala.,  and  there 
to  be  delivered  to  the  plaintiff  for  a  reward; 
that  the  goods  were  in  good  condition  when 
they  were  delivered  to  said  carrier;  that 
they  were  properly  packed  and  pmpetly 
loaded  on  the  car  at  Syracuse  by  tbe  plain- 
tiff; that  the  car  was  then  closed  and  sealed 
by  the  New  Tork  Cmtral  ft  Hudson  River 
Railroad  Company;  that  said  company  is- 
sued to  plaintiff  a  through  bill  of  lading  for 
said  car  load  of  goods,  to  Ensley,  Ala.;  and 
that  the  plaintiff  was  the  consignee.  In  the 
bill  of  lading  is  contained  tbe  usual  stipu- 
lation limiting  the  liability  of  eacb  connect- 
ing carrier  to  loss  which  may  occur  on  ita 
own  line.  It  was  conceded  that  the  defend- 
ant Alabanm  Great  Boutlieni  Railroad  Com- 
pany, was  a  connecting  carrier  en  route  from 
Syracuse  to  Ensley,  and  that  the  car  of  goods 
involved  in  this  suit  passed  over  its  line  en 
route  to  Ensley.  One  contention  of  the  plain- 
tiff in  tbe  court  below  was  that  tbe  defend- 
ant Alabama  Great  Bonthem  Railroad  Com- 
pany, was  the  discharging  or  delivering  car- 
rier, and  that  tbe  goods  were  delivered  by 
the  defendant  to  plaintiff  at  Ensley.  Tbe  de- 
fendant In  respect  to  this  contention  of 
plaintiff,  Insisted  that  it  delivered  the  goode 
to  the  Southern  Railway  Company  at  Bir^ 
mlngham,  Ala.,  and  that  it  was  only  an  In- 
termediate carrier. 

Tbe  eighth  assignment  of  error  presenta 
for  consideration  tbe  propriety  of  the  action 
of  the  dty  court  In  giving  the  general  af- 
firmative charge  requested  by  the  defendant 
In  writing.  One  of  the  questions  to  be  coa- 
sidered  in  cmmectlon  with  this  assignment 
of  error  is,  was  there  any  eridence  fron> 
which  the  jury  might  reasonably  have  in- 
ferred that  flie  defwdant,  Alabama  Great 
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Southern  Railroad  Comiwiir.  waa  tbe  dls- 
c barging  or  delivering  carrier?  We  have 
carefully  considered  the  evidence  bearing  uii- 
on  this  point,  aa  set  out  in  the  record,  and 
our  conclusion  is  that  there  was  ample  evi- 
dence from  which  the  jory  might  have  been 
warranted  in  drawing  the  conclusion;  and 
we  may  add  that  It  is  qneatloDable  whether 
any  other  lnfer«ice  would  be  a  reasonable 
one.  At  least,  the  court  vras  not  warranted 
in  giving  the  charge  requested,  upon  the  the- 
ory that  tbe  evidence  did  not  warrant  the 
submission  of  this  question  to  tbe  Jury. 
The  trial  was  had  before  the  case  of  L.  A 
N.  B.  Go.  v.  Landers.  135  Ala.  604.  83  South. 
48e,  whl{di  ov«TQled  the  case  of  N..  O.  & 
St  L.  B.  Oo.  V.  Parker,  123  Ala.  683.  27 
South.  828,  had  been  decided,  and  we  pre- 
sume the  trial  court  was  influenced  in  Its 
rulings  by  tbe  Parker  Case.  It  is  well  set- 
tled that  v^ere  there  are  connectlug  car- 
riers, aa  In  the  case  at  bar.  in  the  absence 
of  a  special  contract  or  some  relation  be- 
tween them,  each  connecting  carrier  Is  liable 
only  for  a  loss  or  Injury  on  Its  line.  In  the 
ease  here  we  have  seen  that  the  contract 
stipulates  that  ttie  liability  of  each  line 
is  limited  to  loss  or  Injury  occurring  on 
its  own  line.  K.  C.  M.  &  B.  B.  Co.  v. 
Foster,  134  Ala.  244,  32  South.  773,  92  Am. 
St  Rep.  25,  and  authorities  there  cited. 
If  tbe  defendant  was  the  dlscbai^ng  or 
delivering  carrier,  and  the  goods  were  In 
good  condition  when  received  by  the  Initial 
carrier,  then,  upon  proof  made  ttiat,  when 
the  goods  were  delivered  to  plaintiff,  they 
were  In  a  damaged  condition,  were  Injured, 
It  devolved  upon  the  defendant  to  show  the 
condition  of  tbe  goods  when  received  by  it; 
In  other  words,  to  show  that  tbe  damage  or 
Injury  did  not  occur  while  the  goods  were 
in  its  possession  or  control  as  a  common  car^ 
rler.  Montgomery  &  Eufaula  Railway  CJo. 
V.  Culver,  75  Ala.  687,  51  Am.  Rep.  483. 
We  do  not  think  that  the  evidence  In  the 
case  was  sufficient  to  warrant  the  court  in 
charging  the  jury,  as  matter  of  law,  that 
tbe  defendant  had  met  the  burden  which 
rested  upon  it  as  a  delivering  or  discharging 
carrier.  The  action  of  the  court  in  giving 
the  afflrmatlve  charge  tot  the  defendant  was 
erroneous. 

The  evidence  showed  that  the  plaintiff  waa 
a  married  man;  that  the  goods  woe  household 
goods,  and  were  used  by  plaintiff  and  his  wife 
jointly,  priof  to  tbe  time  of  shipment.  In  their 
bouse  at  Syracuse  N.Y.;  that  tbe  plaintiff  and 
bis  vrife  were  moring  to  Ensley,  Ala.,  where 
the  goods  Wtte  shipped,  and  the  goods  were 
shipped  to  be  nsed  at  Ensley  by  them  joint- 
ly; that  a  part  ot  the  goods  belonged  to  the 
plaintiff  in  person,  and  that  the  articles  of 
■bM  goods  that  belimged  to  the  plaintiff  in 
pexwm  were  damaged,  between  the  time  of 
■Upmoit  and  the  time  ot  delivery  to  him 


at  Bnsley,  in  an  amount  between  9125  and 
$160;  that  a  part  of  the  remainder  of  said 
goods  had  been  bought  by  the  wife,  with 
money  that  liad  been  given  to  her  by  her 
husband,  and  that  they  were  bought  for  use 
In  their  houses  and  the  rest  of  the  goods  the 
wife  acquired  Independmtly  of  the  husband, 
and  owned  them  before  the  marriage.  In 
the  case  of  Southern  Express  Company  v. 
Armstead,  60  Ala.  350,  the  question  as  to 
the  right  of  a  consignee,  who  was  not  the 
absolute  owner  of  the  property,  to  main- 
tain a  suit  against  the  carrier,  arose,  and  the 
court  held  that  "the  consignee  of  goods  has 
a  right  to  sue  for  their  loss  by  the  carrier, 
notwithstanding  another  party  may  be  tbe 
owner  of  them.  Tbe  obligation  Is  to  deliver 
to  him.  Generally,  the  property  vests  In 
him  by  mere  delivery  to  the  carrier.  Al- 
though the  absolute  or  general  owna*  of 
personal  property  may  suppcwt  an  action  tot 
an  injury  thoeto,  if  he  tiave  the  right  ot 
Immediate  possession,  this  does  not  neces- 
sarily divest  the  right  of  the  con^gnee  to 
sue,  notwithstanding  he  has  never  had  the 
actual  possession."  Judge  Somervllle,  speak- 
ing for  the  court  In  the  case  of  Robinson 
&  Ledyard  v.  Pogue  &  Son,  86  Ala.  257,  5 
South.  685,  said:  "It  Is  commonly  held  that 
the  consignee  in  a  bill  of  lading,  where  there 
Is  no  reservation  of  title  by  the  consignor, 
has  vested  in  talm  such  a  property  In  tbe 
goods  as  to  authorize  him  to  sue  tbe  car- 
rier In  hlB  own  name  for  their  Injury,  loss, 
or  recovery  In  trover,  detinue,  or  other  ap- 
propriate action."  In  the  case  last  cited, 
the  case  in  60  Ala.,  above  quoted  from,  Is 
cited  as  authority.  There  is  nothing  decid- 
ed In  the  cases  of  Capehart  et  aL  v.  Furman 
Farm  Improvement  Co..  103  Ala.  671,  16 
South.  627.48  Am.  St  Rep.  60,  and  U  A  N.  R. 
R.  Oo.  V.  Allgood.  113  Ala.  163.  20  South.  888, 
when  applied  to  the  facts  of  the  case  Id 
hand,  that  coniUcts  with  the  principle  above 
announced. 

We  think  charges  2  and  8  requested  by 
plaintiff  are  open  to  the  crittclsm  that  It  was 
assumed  In  each  of  them  that  all  of  tbe 
goods  were  damaged  or  injured,  and  for  this 
reason  there  was  no  error  in  their  refusal. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  charge  numbered  1,  requested 
by  the  plaintiff. 

Charge  numbered  4,  requested  by  the  plain- 
tiff, pretermits  any  Inquiry  as  to  whether  the 
Injury  to  the  goods  occurred  on  defendant's 
line,  or  while  in  defendant's  possession  as  a 
carrier,  and  for  this  reason,  If  tor  no  othtt. 
its  refusal  was  correct 

For  the  errors  pointed  out,  the  judgmont 
of  the  dty  court  must  be  reversed. 

Reversed  and  remanded. 

McOLBLLAN.  0.  J.,  and  HABALflON  and 
DOWDEm  IJn  concur 
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SFBNGBB  T.  BB8SBMBB  WATBBWORES 
CO. 

(SaproDS  Court  of  Alabama.   Feb.  16.  190S.) 

1.  COXtTBAOra— AonOKS— PiXADING. 

A  complaint  ailing  that  defendant  waa 
encaced  in  tb«  boalaeBs  of  sapplying  water  to 
tbe  citiaena  of  a  city  for  hire;  that  plaintiff 
bad  constructed  bis  works  and  carried  on  hia 
bodnesB  a«  a  florist  with  reference  to  the  wa- 
ter supply  famished  by  defendant,  and  under  a 
cfKLtract  with  defendant  for  a  snfficient  supply 
of  water  for  use  in  the  bnsineBs;  that  it  be- 
eama  the  doty  of  defendant  to  furaish  plain- 
tut  with  all  necessary  water  for  the  purpose  of 
watering  and  sprinkling  his  flowers,  etc.;*  that 
defendant  did  famisb  water  until  a  certain 
date,  when,  disregarding  its  duty  to  plaintiff, 
It  negligently  failed  and  refused  to  furnish  him 
necessary  water,  etc — shows  no  consideration 
for  the  contract  for  water,  and  falls  to  posi- 
tively show  that  It  was  binding  upon  the  par- 
ties at  the  time  defendant  refused  to  famish 
the  water,  and  la  bad. 
2.  Samb. 

An  amended  complaint  alleginff  that  de- 
fendant had  the  excloaiTe  right  to  famish  wa- 
ter to  the  citizens  of  the  city,  under  and  by  a 
franchise  granted  it  by  liie  anthorltiea,  but 
Calling  to  allege  that  defendant  waa  under  any 
contractual  obligation  to  the  city  to  fumiui 
the  water  to  plaintiff,  or  that  there  was  a  con- 
tract between  plaintiff  and  defendant  for  the 
water,  or  what  rate  plaintlfl  was  to  pay  there- 
for, or  the  city  waa  to  pay  for  him.  or  that  he 
or  the  city  ever  paid  or  were  under  any  obli- 
Katkms  to  pay  for  water  at  all,  waa  also  bad. 

Aitpeal  from  City  Court  of  Bessemer. 

Action  by  C.  H.  Spencer  against  the  Bes- 
semer Waterwozfes  Gomiuny.  From  a  Judg- 
ment tor  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  A.  Bates  and  W.  E.  Smith,  for  appellant 
Benners  &  Benners,  for  appellee. 

TYSON,  J.  This  action  was  brought  by 
plaintlfC  to  recover  damages  for  an  alleged 
breach  of  duty  by  defendant,  in  falling  to 
supply  to  plaintiff  water  for  his  use  in  and 
about  carrying  oa  bla  business  as  a  florist. 
The  first  count  of  the  complaint,  as  orig- 
inally flied,  after  averring  that  defendant 
was  engaged  In  the  business  of  supplying 
water  to  the  citizens  of  Bessemer  for  hire 
or  reward,  alleges  "that  he  [plaintiff]  con- 
stmcted  bis  said  works  and  entered  Into  and 
carried  on  his  said  business  with  reference, 
in  accordance,  and  adjusted  to  the  water  sup- 
ply BO  furnished  by  defendant,  and  under  a 
contract  or  agreement  with  defendant,  in 
accordance  with  its  custom  and  usage  In 
operating  said  waterworks  system,  for  a  suf- 
ficient snivly  of  water  for  the  plaintlfl  to 
use  in  and  about  bis  said  business,  so  that 
plaintiff  avers  It  became  and  was  the  duty 
of  the  defendant.  In  the  performance  of  its 
said  public  service  In  operating  Its  said  wa- 
terworks system,  to  furnish  the  plaintEfT  with 
all  necessary  water  for  the  purpose  of  waters 
ing  and  sprinkling  his  said  flowers,  shrub- 
bery, ete.,  and  for  other  purposes  in  and 
about  his  said  business  and  plant  And 
plaintiff  avus  tbat  tlia  defwdant  did  ao 


furnish  him  with  water  for  said  business 
and  plant  until  tbe  spring  of  1001,  when  tiie 
defendant  disregarding  Its  duty  to  the  plain- 
tiff as  above  said,  negligently  failed  and  re- 
fused to  furnish  plaintiff  witb  the  necessary 
water,"  etc.  Mo  consideration  for  the  con- 
tract is  here  alleged.  Newton  v.  Brooks,  184 
Ala.  268,  82  South.  722.  But  tt  It  be  said  that 
the  count  shows  a  partial  performance  by 
defendant  of  the  contract  allied,  and  there- 
fore no  consideration  for  It  need  be  averred. 
It  is  not  shown,  except  perhaps  Inferentlally, 
tbat  It  was  bindli^  upon  the  parties  at  the 
time  defendant  failed  or  refused  to  furnish 
tbe  water.  Non  constat  tbe  refusal  or  fail- 
ure to  supply  the  water  was  due  to  plaintiffs 
failure  to  perform  his  allegations  under  tbe 
contract  As  said  by  tbe  Supreme  Court  of 
Connecticut  in  Nldcerson  v.  Bridgeport  Hy- 
draulic Co..  83  Am.  Hep.  2.  in  passing  upon 
the  sufficiency  of  a  count  very  similar  to  this 
one,  by  which  it  was  sought  to  recover  dam- 
ages suffered  on  account  of  the  n^lgeut 
failure  of  the  water  company  to  furnish 
plaintiffs  water  to  extinguish  fire:  "This 
count  attempts  to  hold  the  defendants  liable 
for  the  destruction  of  the  plaintiffs'  property 
on  the  ground  that  it  was  their  duty  to  sup- 
ply tbe  plaintiffs  with  water  sufficient  to 
extinguish  the  fire  in  question,  and  that  they 
neglected  to  p^form  this  duty.  But  no  facts 
are  atated  sufficient  to  establish  any  such 
duty  on  tbe  part  of  defendants.  It  is  true, 
the  count  states  that  the  defendants  are  a 
cori>oration  organized  to  supply  tbe  inhabit- 
ants of  Bridgeport  with  water  to  extinguish 
their  fires.  But  does  this  create  an  obliga- 
tion to  supply  the  water,  without  anything 
more?  A  corporation  is  organized  to  manu- 
facture woolen  goods  and  sell  them  in  tbe 
market  Does  this  alone  create  an  obliga- 
tion to  manufacture  tbe  goods  and  supply 
them  to  A.,  whether  he  pays  anything  for 
them  or  not?  It  is  not  alleged  In  tbe  count 
that  the  plaintiffs  ever  paid  anything,  or 
even  promised  to  pay  anything,  to  the  de- 
fendants for  the  supply  of  water  to  extin- 
guish their  fires.  It  is  further  alleged  that 
the  defendants  contracted  witb  the  plaintiffs 
to  supply  them  with  water  to  extinguish 
their  fires,  but  nothing  appears  to  show  pre- 
cisely what  the  contract  was.  No  terms  or 
conditions  whatever  are  stated.  Whether 
the  contract  was  In  force  or  not  at  the  time 
of  the  fire  la  left  In  conjecture.  The  allega- 
tion is  a  bare  statement  of  tbe  fact  of  a 
contract  and  nothing  else.  No  principle  is 
better  setUed  in  the  law  than  that  an  alle- 
gation of  duty  alone  Is  not  sufficient.  There 
must  be  an  allegation  of  facts  sufficient  to 
create  the  duty  or  obligation,  or  else  tbe  dec- 
laration will  be  fatally  defective." 

The  demurrer  to  the  first  count  was  prop- 
erty sustained.  For  the  same  reasons,  the 
second  count  as  originally  framed,  was  sub- 
ject to  tbe  demurrer  interposed  to  it  Subse- 
quenUy  these  counts  were  amended  by  a  sub- 
stitution of  new  counts.  In  these  substttut- 
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ed  counts,  no  contract  between  plaintiff  and 
defendant  Is  averred,  or  attempted  to  be. 
Nor  la  It  alleiEed  tbat  the  defendant  was  nn- 
der  any-  contractual  obligation  with  the  city 
of  Bessemer  to  fnmisb  the  water  to  plain- 
tiff. It  Is  trne,  It  la  averred  that  defendant 
has  the  exclusive  right  to  furnish  water  to 
the  citizens  of  Bessemer  under  and  by  a  fran- 
chise granted  It  by  the  anthorltieB  of  said 
city,  and  It  may  be  inferred  arguendo  from 
the  allegations  that  under  Its  franchise  It 
had  the  right  to  make  and  charge  certain 
rates  for  water  fumlabed  by  it  It  is  not 
alleged,  however,  what  rate  this  plaintiff  was 
to  pay,  or  the  dty  was  to  pay  for  him,  or 
that  he  or  the  city  ever  paid  or  were  under 
any  obllgatlonB  to  pay  at  all.  Certainly  the 
defendant  was  not  to  furnish  water  to  plain* 
tiff  gratuitously.  The  counts  were  clearly 
bad.  As  said  by  Itfr.  Famham  In  his  recent 
work  on  Water  &  Water  Rights,  vol.  1,  p. 
842:  "The  question  of  the  right  of  the  con- 
sumer to  maintain  an  action  against  the  wa- 
ter company  for  failure  to  furnish  a  sui^ly 
resolves  Itself  Into  two  elements.  The  first  in- 
volves his  right  to  sue  for  failure  to  c(Hnply 
with  the  implied  contract  which  the  company 
assumed,  to  fumlsb  water  for  private  needs 
in  consideration  of  the  rates  of  taxes  assess- 
ed against  the  consumer  for  the  supply  fur- 
nished. And  the  second  involved  his  right, 
as  (me  of  the  public,  to  sue  for  special  in- 
jury to  bim  because  of  the  breach  by  the 
company  of  Its  contract  with  the  municipal- 
ity to  furnish  a  supply  of  water  for  general 
public  needs.  With  respect  to  the  first  ques- 
tion there  need  be  little  difficulty.  When  a 
private  dtlzen  pays  for  water  to  be  tnmlsh- 
ed  by  the  supply  company,  be  entm  into 
direct  contract  with  the  «Hnpany,  and  is  en- 
titled to  receive  the  supply;  and  in  case  It 
Is  not  furnished  or  the  quality  is  so  bad  as 
to  cause  Injury  to  him,  he  has  a  right  of 
action  for  the  breach  of  the  contract  •  •  • 
The  second  question,  namely,  that  of  the 
right  of  a  private  citizen  to  sue,  as  one  of  the 
public  specially  injured,  for  breach  of  the 
company's  contract  with  the  municipality,  la 
not  so  easily  solved."  The  author  then  pro- 
ceeds to  review  the  cases  involving  the  ques- 
tion last  adverted  to,  and  to  state  his  notion 
of  tbe  law  that  should  control  in  the  solu- 
tion of  that  question.  It  is,  however,  not 
necessary  taere  to  follow  him  further,  since, 
a>  we  have  said  above;  no  contract  Is  shown 
between  tbe  city  and  the  defendant  to  fur- 
nish the  water  to  plaintiff;  and,  Indeed,  if 
such  a  contract  was  averred,  tbe  antbority 
ot  the  dty  to  bind  Itself  by  it  might  serf- 
onsly  be  questioned,  pertaining  as  It  must, 
necessarily,  to  tbe  private  needs  of  plaintiff, 
rather  than  to  general  public  n^eds.  After 
tbe  demurrer  was  sustained  to  the  substituted 
counts,  they  were  twice  amended.  The  first 
of  these  amendments  consisted  in  simply  In- 
terlining and  inserting  In  the  counts,  after 
certain  words  designated  in  tbe  amendment, 
the  words  **for  reward  paid  and  to  be  paid 


by  the  plaintiff  to  defendant"  As  thus 
amended,  the  demurrer  to  the  counts  was 
overruled,  and  the  defendant  put  to  its  de- 
fense of  ttiem  by  pleas.  Tbe  second  amend- 
ment, after  ^ue  was  taken  on  the  pleas, 
seems  to  have  been  wholly  voluutdry,  and  so 
emasculated  the  first  that  it  rendered  the 
counte  as  thus  amended  unintelligible.  The 
third  and  fourth  counts,  which  were  also 
added  by  way  of  amendment,  are  so  patent- 
ly defective  It  Is  unnecessary  to  point  out 
specially  their  defects.  They  will  readily  ap- 
pear when  read  In  the  light  of  the  princ^tles 
declared  above.  It  follows  from  what  we 
have  said  that  tbe  court  properly  sustained 
demurrers  to  each  of  the  counts^  and  tb9 
judgment  must  be  affirmed. 
Affirmed. 

UcCLBLLAN,  O,  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


BRANNAN  v.  HBNRT. 
(Snpreme  Court  of  Alabama.    Feb.  9;  1905.) 

1.  AdVEBSE  PoSSESSIOn  —  COtOB  OF  TlXLB— 

Void  Deed. 

A  tax  deed,  though  void  as  a  muniment  of 
title,  is  admissible  in  evidence  to  show  color 
of  title,  unless  it  is  void  becanse  of  the  un- 
certaiuty  and  indefiniteness  of  the  description 
of  the  land  conveyed. 

[Ed.  Note. — Far  cases  in  point,  see  vol.  1* 
Gent  Dig:  Adverse  Possession,  H  462,  465.] 

2.  Same— EviDBNCB  of  Execution. 

Where  a  deed  Is  offered  In  evidence  to 
show  color  of  title,  it  la  not  necessary  that  its 
execution  be  proved. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  IBW.] 

5.  Evidence— JuniciAi,  Notice. 

Tbe  Supreme  Court  knows  jndtdally  the 
ranges,  townships,  and  sections  in  a  county. 

[Ed.  Nota — ^For  cases  in  point  see  voL  20l 
Cent  Dig.  Evidence,  1 12.] 

4.  Deeds— Descbiption—Pabol  Eviobnce. 

Where  a  tax  deed  describes  the  land  con- 
veyed as  being  In  a  secticm,  township,  and 
range  of  a  certain  county,  bnt  fails  to  indicate 
whether  the  township  Is  north  or  south,  and 
whether  the  range  is  east  or  west,  but  farther 
recites  the  advertisement  of  the  lands  for  sale 
to  pay  taxes  due  from  the  owner  thmeof,  nam- 
ing hun.  pand  evidence  may  be  received  to  aid 
the  description  contained  in  the  de^,  and  show 
what  land  was  Intended  to  be  embraced  there- 
in, and  the  deed  is  admlaaiUa  In  evidence  to 
show  c(^r  of  title. 

6.  TauL  —  BzoLuaion  <a  Svidihox  —  Mo- 
nona. 

A  motion  to  exclude  evidence  of  the  pur- 
chase of  land,  on  the  ground  that  the  deed 
under  which  the  party  claims  Is  void,  should 
be  overruled,  where  the  only  deed  ofEered  has 
been  exduded  on  the  objection  of  the  moving 
party. 

e.  Ejkctkbot^Evidencb. 

In  ejectment  evidence  that  defoidant  par- 
chased  the  land  from  the  state  and  paid  there- 
for, and  went  Into  possession  thereof,  and  has 
been  in  possession  ever  since.  Is  relevant  on 
the  issue  of  the  nature  and  character  of  his 
possession  and  ot  his  claim,  and  whether  under 
a  bona  fide  claim  of  pordiase,  so  as  to  enmpt 
him  from  complyltig  with  Code  1886.  S  15u, 
requiring  one  who  enters  on  real  estets  witlh- 


Digitized  by 


Ala.) 


BBANNAN 


T.  HBNBT. 


98 


oat  color  at  tHJt  or  Iwna  fide  dalm  of  powea- 
■lon  to  file  a  notice  of  his  possession  In  the 
office  of  the  Judge  of  probate. 
7.  Sahb— DEsoBipnon  or  Land. 

In  uectment,  it  Is  not  competent  for  de- 
fendant, ID  testifyinst  to  look  at  the  deed  nnder 
which  he  dalma,  and  which  fails  to  desiroate 
whether  the  land  is  in  a  aoath  or  north  town- 
ship, or  In  an  east  or  west  range,  and  to  state 
in  which  rn^v  nM  Id  which  townsliip  the  land 
la  actnellj  located. 

&  Qdestions  to  Witnesses— AssnicFTiON  or 
PAcra. 

A  qnestlon  asking  defendant  bow  much 
land  he  bought  in  a  certain  section  waa  ob- 
jectionable, in  that  It  asanmed  tliat  defendant 

bonght  land  in  such  section. 

[Gd.  Note. — For  cases  in  point,  see  voL  00, 
Cent.  Dig.  Witnesses,  SS  829-S82.] 

9.  ADVEBBE  Possession— Notice  of  Glaiu. 

Code  1896,  i  1541,  requiring  one  who  li- 
ters on  real  estate  without  color  of  title  or 
bona  fide  claim  of  posseision  to  file  a  notice 
of  Ma  possession  In  the  office  of  the  Jndge  of 
probate,  ia  not  applicable  to  a  party  who  entMS 
under  a  tiona  fide  claim  of  purchase. 

Appeal  from  Circuit  Court,  MoltUe  Ooon- 
tj;  William  8.  Anderson,  Judge. 

Action  by  Mary  Henry  against  Lewis  I. 
Brannan.  From  a  judgment  for  plaintiff,  de- 
fendant ai^als.  Berersed. 

Mclntosb  &  Rich,  for  appellant  Brrln  & 
McAleer,  ftw  ai^Tlee. 

DENSON,  J.  This  is  an  action  of  statu* 
tory  ejectment.  While  other  lands  were  de- 
scribed In  the  complaint,  by  the  proceedings 
had  in  the  court  below,  and  the  Judgment 
rendered  there  In  favor  of  the  plaintiff,  the 
questions  presented  for  consideration  by  th^ 
appeal  relate  only  to  that  part  of  the'  land 
described  in  the  complaint,  aa  the  N.  E.  ^ 
of  section  86,  township  2  S.,  range  4  W.,  sit- 
uated in  Uobile  county,  Ala.  The  plaintiff 
offered  In  evidence  a  patent  to  the  lands 
above  described,  Issued  by  the  state  of  Ala- 
bama to  Thomas  Henry  on  the  2d  day  of 
January,  1S72,  and  then  offered  in  evidence 
a  certified  copy  of  the  last  will  and  testa- 
ment of  Thomas  Henry,  deceased,  devising 
the  lands  to  plaintiff,  together  with  the  cer^ 
tlflcate  of  the  Jndge  of  probate  of  Mobile 
county,  showing  the  probate  and  record  of 
said  win.  The  foregoing  was  all  of  the 
plaintiffs  evidence.  The  defense  attempted 
by  the  defendant  was  10  years'  adverse  pos- 
session. 

The  defendant  tiered  In  evidence  what 
purported  to  be  a  tax  deed,  made  to  defend- 
ant by  Cyrus  D.  Hogne,  auditor,  on  the  3d 
day  of  April,  1880.  The  lands  contained  in 
said  deed  are  described  as  follows,  to  wit: 
N.  B.  %  of  section  86,  township  2,  range  4, 
lying  and  being  situate  in  Mobile  County, 
Ala.  Tbe  deed  was  offered  merely  for  the 
purpose  of  showing  color  of  title.  The  ob- 
jection made  by  plaintiff  to  tbe  deed  waa 
based  on  the  ground  that  the  deed  was  ab- 
solutely void  and  not  self-proving.  The 
court  sustained  the  objection,  and  the  de- 
fendant duly  excepted  to  the  ruling  of  the 
«ourL   It  most  be  conceded  that  the  tax 


deed  offered  in  evldenee  li  not  effective  as 
a  muniment  of  title,  nor  was  it  depended 
upon  by  the  defendant  as  such.  Tbe  insist- 
ence of  the  appellant  is  that  a  deed  may  be 
void,  and  yet  be  admissible  In  evidence  to 
show  color  of  title.  This  Insistence  Is  amply 
supported  by  authority,  and  many  of  the 
deeds  which  have  been  held  by  this  court  to 
operate  as  color  of  title  were  void  tax  deeds. 
Stovall  V.  rowler,  72  Ala.  77;  Childress  v. 
Calloway,  76  Ala.  128;  Hughes  v.  Anderson, 
79  Ala.  209;  Florence  Land  Co.  v.  Warren.  81 
Ala.  533,  9  South.  384;  Gist  v.  Beaumont, 
104  Ala.  347,  16  South.  20;  Zundel  v.  Bald- 
win, 114  Ala.  328,  21  South.  420;  Reddick  et 
al.  V.  Long,  124  Ala.  260,  27  South.  402;  Dor- 
Ian  V.  Westervltch,  37  South.  382.  The  above 
rule,  it  seems.  Is  subject  to  this  qualification: 
ttiat,  if  the  deed  offered  is  void  because  of 
the  uncertain  and  Indefinite  description  of 
the  land  conveyed,  such  a  deed  would  not 
convey  color  of  title,  and  possesion  under  it 
would  be  limited  to  "possesslo  pedis."  This 
exception  is  supported  by  reason  and  au- 
thority. Black  V.  Tennessee  Coal,  Iron  & 
Railroad  Co.,  93  Ala.  100,  9  South.  E>37;  L. 
&  N,  R.  R.  Co.  V.  Boykln,  76  Ala.  566.  It 
has  been  observed  that  the  only  objections 
made  to  the  deed  were  that  It  was  absolutely 
void  and  that  It  was  not  self-proving.  Where 
a  paper  writing  is  offered  to  show  color  of 
title.  It  is  not  necessary  that  its  execution 
should  be  proved.  Gist  v.  Beaumont,  104 
Ala.  347.  16  South.  20;  Ala.  State  Land  Co. 
V.  Kyle,  99  Ala.  474,  13  South.  43.  It  may  be 
true  that  If,  at  the  time  the  deed  waa  of- 
fered, there  had  been  an  objection  that  there 
was  not,  at  the  time  the  deed  was  offered, 
any  ptoof  of  actual  possession  under  the 
deed,  the  court  should  have  sustained  It;  but 
no  such  objection  appears  to  have  been  made. 

Is  tbe  deed  void  because  of  uncertainty 
and  Indeflniteness  In  the  description  of  tbe 
lands,  so  as  to  bring  it  within  the  qualifica- 
tion above  stated  to  the  rule  bearing  upon 
the  admissibility  of  a  void  tax  deed  aa  color 
of  title?  The  appellee  contends  that  It  Is, 
and  that  there  can,  for  this  reason,  be  no 
proper  application  of  the  rule,  "Id  certum  est 
quod  certum  reddl  potest"  "This  conten- 
tion raises  the  question  of  patent  ambiguity, 
which  the  authorities  say  can  neither  be  ex- 
plained nor  made  certain  by  parol  proof." 
In  the  case  of  Chambers  T.  Rlngstait,  60 
Ala.  140,  Judge  Stone,  discussing  this  ques- 
tion, said:  '*The  distinction  between  latent 
and  patent  ambiguity  has  long  existed,  and 
the  general  rule  applicable  to  each  class  of 
cases  should  not  be  disturbed.  When  a  con* 
tract  or  conveyance,  on  its  face,  or  aided  by 
Judicial  knowledge,  equally  describes  two  or 
more  persons,  things,  etc.,  this  is  patent  am- 
biguity, or  ambiguity  apparent  In  such 
case  the  rule  is  clear,  and  we  do  not  wish 
to  depart  from  it,  that  parol  proof  of  what 
was  Intended  by  tbe  contracting  parties  wlU 
not  be  received.  Latent  ambiguity  exists 
when,  on  the  face  of  tbe  paper,  no  doubt  or 
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nncertalDty  exists,  bat  by  proof  aliunde  the 
language  Is  shown  to  be  alike  applicable  to 
two  or  more  persons,  things,  etc.  When  tbls 
Is  the  case,  the  uncertainty  or  ambiguity  may 
be  explained  or  cleared  up  by  the  same  char- 
acter of  proof  as  that  by  which  It  Is  made 
to  appear."  The  couTeyance  which  the 
learned  Judge  had  under  construction  In  that 
case  described  the  land  only  by  section, 
townsbip,  and  range.  It  called  for  parts  of 
sections  7  and  17  In  township  12,  range  18; 
nothing  being  said  of  the  state,  county,  land 
district,  or  government  surrey  In  which  the 
lands  were  situated.  With  reference  to  the 
description,  In  further  discussion  of  the  am- 
biguity. Judge  Stone  said:  "Now,  we  Judi- 
cially know  that  there  is  but  one  tract  of 
land  in  Alabama  which  corresponds  with  this 
description.  There  Is  but  one  range  18  in 
the  state,  and  that  lies  east  of  the  basis 
meridian  of  St  Stephens.  There  la  but  one 
township  12  that  bisects  range  18,  and  that 
Is  north  of  the  base  of  that  survey."  Under 
the  above  facts  and  statement  of  the  taw,  it 
was  beld  permissible  to  adduce  inroof  that 
the  grantors,  at  the  time  the  conveyance 
was  executed,  owned  and  resided  on  lands  In 
Montgomery  coonty,  Ala.,  known  by  the 
same  nmnbers  as  those  employed  in  the  con- 
veyance. 

We  Judicially  know  that  there  Is  no  range 
4  east  In  Mobile  county,  and  we  Judicially 
know  that  there  Is  a  township  2  north  and  a 
township  2  south  In  that  county,  and  that 
there  is  a  section  86  In  each  of  said  town- 
ships. The  deed  we  have  for  constmction, 
In  the  description  of  the  lands  by  the  govern- 
ment survey,  designates  with  equal  clear* 
ness  the  two  tracts  of  land;  and,  If  this 
were  all,  the  ambiguity  might  be  patent,  and 
parol  evidence  would  not  be  admissible  to 
aid  the  description.  But  we  find  In  the  deed 
offered  In  evidence  this  recital,  to  wit: 
"That,  whereas,  on  the  17th  day  of  May,  A. 
D.  1^1,  and  for  three  successive  weeks 
thereafter,  advertisement  was  made  for  the 
sale  of  the  lands  taerelnafter  described  and 
conveyed  for  the  payment  of  the  state  and 
connty  taxes  then  due  from  M.  D.  Mann,  the 
owner  of  said  lands."  We  do  not  Judicially 
know  which  tract  M.  D.  Mann  owned,  and 
we  are  clear  in  oar  conclusion  that  this  refer- 
ence to  the  lands  In  the  deed  would  authorize 
a  resort  to  competent  parol  evidence  to  aid 
the  description  set  forth  In  the  deed,  and 
that  the  deed  Is  not  wltbln  the  qualification 
above  referred  to.  Black  v.  Pratt  Ck)al  & 
Coke  Co.,  85  Ala.  604,  S  South.  89;  De  Jar> 
nette  v.  McDanlel,  93  Ala.  216,  9  South.  670; 
Black  V.  Tennessee  Coal,  Iron  &  B.  Co.,  93 
Ala.  109,  9  South.  537;  Webb  v.  Elyton  Land 
Co..  105  Ala.  471,  18  South.  178;  Dorian  v. 
Wqstervitch  (Ala.)  87  South.  382.  It  follows 
that  the  court  erred  in  suBtalning  the  objec* 
tlons  made  to  the  deed,  offered,  as  It  was, 
to  show  color  of  title  merely. 

After  the  defendant  as  a  witness  In  his 
own  behalf  had,  wltbont  objection,  testified 


that  be  xmrchesed  the  land  described  In  the 
complaint  from  the  state  and  paid  $80  there- 
for, and  that  he  Immediately  went  into  im>8- 
session  of  It,  and  had  been  In  possessloa  of  it 
ever  since,  the  plaintiff  moved  to  exclude  this 
testimony,  because  the  deed  under  which  he 
claims  to  have  purchased  Is  void,  and  shows 
on  Its  face  that  It  does  not  describe  any  land 
whatever.  The  court  granted  the  motion, 
and  the  defendant  excepted.  In  this  ruling 
we  think  the  court  erred.  It  will  be  noted 
that  the  only  deed  which  had  been  offered 
by  defendant  was,  on  objection  of  the  plain* 
tiff,  not  allowed  in  evidence.  Therefore,  at 
the  time  the  motion  was  made,  there  was  no 
evidence  that  defendant  was  claiming  under 
a  deed,  void  or  otherwise.  Hence  the  spe- 
ciflc  ground  of  the  motion  was  without 
foundation,  and  for  this  reason  should  have 
been  overruled.  But  we  think  the  evidence 
was  not  objectionable.  It  was  certainly  com- 
petent tor  the  defendant  to  show  that  he 
went  Into  possession  of  the  land,  and  the 
evidence  that  he  bought  it  and  paid  for  It 
was  relevant,  as  tending  to  show  the  nature 
and  character  of  his  possession,  and  his 
claim,  whether  under  t>ona  fide  claim  of  pur- 
chase. Barron  v.  Barron,  122  Ala.  194,  25 
South.  56. 

It  was  not  competent  for  the  defendant, 
when  testifying,  to  look  at  the  deed,  and  say 
whether  the  land  described  in  the  deed  was 
In  township  2  south,  or  township  2  north, 
and  whether  It  was  in  range  4  east  or  west. 
The  description  in  the  deed  might  have  been 
aided  by  proof  tending  to  show  that  M.  D. 
Mann  once  owned  the  lands,  or  that  he  was 
in  possession  of  tbem,  and  that  he  was  In 
possession  of  the  lands  in  township  2  south, 
if  such  proof  was  obtainable,  and  that  the 
tax  proceedings  were  had  against  him  with 
reference  to  this  land.  This  would  be  show- 
ing the  circumstances  and  situation  of  the 
parties  and  land,  and  would  give  to  the  Jury 
and  court  something  shedding  light  upon  the 
parties  at  the  time  the  deed  was  made,  so 
that  their  intention  might  be  arrived  at 

The  court  did  not  err  In  sustaining  plain- 
tiff's objection  to  this  question,  asked  de- 
fendant by  his  counsel,  to  wit:  **I  will  ask 
you  how  much  land  did  yon  buy  in  section 
36?"  If  not  objectionable  otherwise.  It  as- 
sumes that  defendant  bought  lands  tn  sec- 
tion 36.-  The  defendant  claiming  as  an  ad- 
verse holder,  It  Is  Important  that  be  should 
show  that  he  entered  upon  the  land  under  a 
bona  fide  claim  of  purchase,  to  exempt  blm 
from  filing  the  notice  required  by  Code  1896, 
I  1541.  The  statute  has  no  application  to  a 
party  who  enters  under  a  bona  fide  claim  of 
purchase.  Doe  ex  dem.  Holt  v.  Adams  et 
al.,  121  Ala.  664,  25  South.  716;  Sledge  et  al. 
T.  Singley  et  al.,  139  Ala.  846,  37  South.  98. 
The  defendant  should,  under  the  rule  above 
declared,  have  been  permitted  to  show  that 
he  purchased  the  land,  and  paid  for  It,  and 
that  he  was  claiming  under  the  purchase. 
This  does  not  mean  that  the  deed  would  have 
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twen  admlnlble  In  erldence  irlthtKtt  j/not 
sUimde  aiding  the  dsscr^tlon. 

The  KToitb  gnnmd  In  the  asslgmneat  of 
error  ^eaents  tor  conaldeniticni  the  propriety 
of  the  conrt^s  action  In  giTing  the  afflnnatlTe 
diarg«  for  the  plalntUf;  bat,  aa  the  ]adg* 
ment  moat  be  reversed  for  errors  pointed 
oat  abOTfl^  we  deem  It  nnneceasary  to  con- 
alder  tUa  aaslgnment 

Bcfreraed  and  mnanded. 

HcOItEUiAM,  a  X.  and  HABALSON  and 
DOWDBLU  JJi  concur. 


RARDBN  T.  HADDOX 
CBnpiwne  Gonzt  of  Alabama.    Dee.  1,  1904.) 

1.  AsBAms  xvn  Battebt— Dhrhbib— Abu- 

aXTB  LANatTAOI. 

In  an  action  for  assault  and  battery,  abu- 
sive lonaoage  and  epithets  used  hy  plaintiff 
against  defendant  cannot  tw  pleaded  in  Justi- 
fication, altliongh  tbey  may,  when  made  about 
the  time  of  the  assanlt,  be  shown  In  mitiga- 
tioD  of  dama^. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4, 
Oent.  Dig.  Assaoit  and  Battery,  {  10.] 

2.  APPXAL   —   PBXSTT31PII0NB   —    RiOBT  TO 

CosTB— Absence  of  CiBTiriCATE. 

Under  Code  1896,  8  1326,  providing  that 
fn  actions  for  tort  plaintiff  recovers  no  more 
costs  tlian  damages,  where  the  damages  do  not 
exceed  |20,  unless  the  presiding  judge  certi- 
fies that  greater  damages  should  have  been 
awarded,  and  on  failure  to  catify  judgment 
most  be  rendered  against  plaintiff  for  the  reei- 
dne,  the  Supreme  Court  cannot  presume,  in 
the  absence  of  a  recital  to  that  effect  in  the 
record,  that  the  certificate  was  made. 
S.  Same— Erboneous  Judouent  —  Disposi- 
noR  or  Cadsb. 

Under  Code  1886,  I  1826,  provldhig  that 
in  actions  for  tort  plaintiff  recovers  no  more 
costs  than  damages,  where  the  damages  do  not 
exceed  $20,  unless  the  presiding  Judge  certifies 
that  greater  damages  should  have  been  award- 
ed, and  on  failure  to  certify  Judgment  must  be 
rendered  against  plaintiff  for  the  residue,  a 
judgment  in  plaintiff's  favor  for  costs,  entered 
on  a  verdict  for  $20  damages  without  the  pre- 
scribed certificate,  will  be  reversed  on  appeal, 
and  a  proper  Judgment  will  be  tliere  rendered 
in  Its  place. 

Appeal  from  City  Court  of  Beesemer;  B. 
Clay  Jones,  Jndge. 

Action  for  aesault  and  battery  by  John  D. 
Maddox  against  John  W.  Harden.  From  a 
Judgment  for  plaintiff,  d^endant  appeals. 
Berersed. 

The  defendant  pleaded  tha  general  lisne, 
and  by  special  idea  set  up  Juatlflcatlmt  of  the 
assanlt  by  the  Cact  that  the  plaintiff  came 
into  the  defendanrs  storeboose  and  place  of 
business  and  nsed  aboslTe  language  and  op- 
prohriona  epithets  to  him,  thereby  provoking 
the  defendant  to  assault  him.  To  this  spe- 
cial plea  the  plaintiff  demnrred,  npon  the 
fionnd  that  the  HetB  set  np  In  said  plea  did 
not  Jnati^  the  aaaanlt  and  battery  complain- 
ed ol  These  demurrers  were  sustained. 
There  vera  verdict  and  Judgment  for  the 
plaintiff,  anstalning  his  damages  at  f20. 
The  Judgment  entry,  after  reciting  the  find- 


ing of  the  Jury,  Uien  continued  as  follows: 
"It  Is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover 
of  the  defeodant  tiie  sum  ot  yao  so  assessed 
aa  aforesaid,  together  with  all  the  costs  in 
this  behalf  expoided,  for  which  let  execu- 
tion Issue.'*  The  defendant  appeals,  and  aa- 
slgns  as  error  the  rulings  of  the  court  In  sus- 
taining ^alntlff's  demnners  to  defendant's 
pleas*  and  that  the  ooort  did  not  limit  the 
plaintiff's  recovery  of  costs  to  the  amount  of 
damagea  assessed  by  the  Jury. 

FInhney  Scott,  for  appellant  W,  B.  Welch, 
for  appellee. 

DOWDBLL,  J.  In  an  action  for  damages 
for  assault  and  battery,  abusive  language 
and  epithets  by  the  plaintiff  to  the  defend- 
ant cannot  be  pleaded  by  the  latter  in  Justi- 
fication of  the  assault  Such  may,  however, 
be  shown  In  evidence,  when  made  at  or 
about  the  time  of  the  assault  In  mitigation 
of  the  damages  sought  to  be  recovered.  The 
special  pleas  to  which  demurrers  were  sus- 
tained set  up  the  abusive  language  in  Justi- 
fication of  the  alleged  assault  There  was  no 
error  In  sustaining  the  demurrers.  See 
Mitchell's  Case  <Ala.)  S7  South.  290. 

There  was  no  bill  of  exceptions  reserved 
on  the  trial,  and  the  ai^;>eal  la  taken  on  the 
record.  By  the  recital  In  the  Judgment  It  Is 
shown  that  the  verdict  of  the  jury  was  for 
the  plaintiff  for  $20.  The  Judgment  of  the 
court  on  this  verdict  awarded  all  costs 
against  the  defendant.  The  statute  (section 
1326  of  the  Code  of  1896)  provides  that  "In 
all  actions  to  recover  damages  for  torts,  the 
plaintiff  recovers  no  more  costs  than  dam- 
ages, where  such  damages  do  not  exceed 
twenty  dollars,  unless  the  presiding  Judge 
certifies  that  greater  damages  should  have 
been  awarded;  and  on  failure  to  certify. 
Judgment  must  be  rendered  against  the  plain- 
tiff for  such  residue."  In  Quttery  v.  Bosheii, 
132  Ala.  596,  32  South.  304,  we  said:  "In  the 
absence  of  express  recital  of  the  fact  In  the 
record  that  the  certificate  of  the  Judge  was 
made,  It  cannot  be  presumed  on  error  that  it 
was  made" — dtlng  Tecumseh  I.  Co.  v.  Man- 
gum,  67  Ala.  247.  The  Judgment  Is  erro- 
neous, and  under  the  above  authorities  must 
be  reversed,  and  a  Judgment  will  be  here 
rendered  In  conformity  with  the  statute,  as 
was  done  In  the  case  of  Quttery  t.  Boshell, 
supra. 

Reversed  and  rendered. 

McCLEUxAN,  G.  J.,  and  HABALSOM  and 
DENSON,  JJ.,  concur. 


SOUTHERN  RT.  CO.  T.  LEVY. 

(Supreme  Court  of  Alabama.    Feb.  16,  1905.) 

1.  Cabbiebs— ComcoK-LAw  LiABiLrrr. 

At  conunon  law,  a  common  carrier  Is  al>> 
solutely  liable  for  the  safety  of  goods  intnisted 
to  It  for  transportation,  and  is  responsible  for 
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any  Ion  or  fnJnrr  to  the  goods  not  earned  b; 
the  act  of  Qoa,  the  public  enem^,  or  fault  m 
the  complaining  party. 

[EM.  Note.— For  cases  in  point,  see  toL  ^ 
Cent.  Dig.  Gazrien,  H  479-^  601-007.  62&- 
530.] 

2.  Samb— Pbika  Facdc  Oabk. 

In  an  action  against  a  carrier  as  sadi  for 
loss  of  EOodfl.  a  prima  facie  case  Is  established 
by  proof  that  the  carrier  received  the  goods  for 
transportation  and  failed  to  deliver  them  safely. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  9, 
CenL  Dig.  Carriers,  H  678,  6S8u] 

8.  Saue  —  Limited   Liabilitt  Contiuot— 

Neoliqence. 

Where  a  carrier  accepted  goods  for  trans- 
portation onder  a  limited  liability  contract,  the 
harden  was  on  It,  in  an  action  for  lojaries  to 
the  goods,  to  establish,  not  onlr  that  the  cause 
of  the  loss  was  within  the  limitation,  hat  that 
the  ioBB  and  the  canse  thereof  wen  withoot 
negligence  on  its  part. 

[Ed.  Note. — For  cases  In  point,  see  tdL  9l 
CenL  Dig.  Carriers,  SI  722,  726.] 

^  Saux— OoRinoixHa  Oaxbikbs. 

Where  a  common  carrier  gives  «  bin  of 

lading  for  goods  to  be  delivered  beyond  its 
Toate,  and  does  not  by  express  agreement  limit 
its  liability  to  loss  or  injury  suffered  on  its 
own  line.  It  thereby  binds  itself  for  the  safe 
delivery  of  the  goods  at  destination,  and  la  lia- 
ble for  injuries  to  the  goods,  whether  on  its 
own  line  or  that  of  a  connecting  carrier. 

[Gd.  Note. — For  cases  in  point,  see  vol.  9. 
CenL  Dig.  Carriers,  jj  779,  780.] 

6.  Bill  of  Ladinq— Contcufobakious  Dk- 

UVKBT. 

Where  a  shipper  of  goods  over  the  lines 
of  connecting  carriers  does  not  receive  a  bill 
of  lading  from  the  initial  carrier  limiting  its 
common-law  liability  contemporaneous^  with 
the  delivery  of  the  goods  to  such  carrier,  the 
carrier  assumes  a  common-law  llaMllty. 

6.  BaUK— PKEBUUPnONS. 

Where,  in  an  action  against  the  dellvwlng 
carrier  for  injuries  to  goods,  defendant  special- 
ly pleaded  that  the  goods  were  dellwed  to  a 
transportation  company  In  B.  for  transporta- 
tion to  M.,  and  that  the  receiving  carrier  is- 
sued its  bill  of  lading  for  the  goods,  stipulating 
for  exemption  from  liability  for  fire,  and  that 
the  property  was  damaged  or  destroyed  by  fire 
through  no  fault  or  negligence  on  defendant's 
part,  such  plea  was  not  demurrable  for  failure 
to  allege  the  receipt  of  the  bill  of  lading  by 
the  shipper  prior  to,  or  contemporaneous  with, 
the  receipt  of  the  goods  by  the  carrier;  such 
contemporaneous  delivery  of  the  bill  of  lading 
being  presumed,  in  the  absence  of  an  allegation 
to  toe  contrary  in  a  replication  to  the  plea. 

Appeal  from  drcnlt  Court,  Mobile  Oonnty ; 
Wm.  S.  Anderson,  Judge. 

Action  by  J.  M.  Levy  against  the  Sontbern 
Railway  Company  for  damages  to  certain 
goods  consigned  to  plaintiff  and  shipped  over 
tbe  lines  of  defendant,  the  discharging  car- 
rier. From  a  Jadgment  In  favor  ot  plaintiff, 
defendant  appeals.  Berersed. 

Beater  &  Gray,  tor  appellant  Gregory  L. 
and  H.  T.  Smith,  for  appellea 

HARALSON,  J.  The  rule  of  law,  as  else- 
where expressed  Is,  that  "by  the  common  law 
a  commmk  cariitt  becomes  absolntely  liable 
for  the  safety  of  goods  Intrusted  to  blm  for 
transportation,  and  responBible  ftw  any  loss 
or  Injury  to  the  goods,  not  caused  by  the  act 
oi  God,  or  of  the  public  enemy,  or  by  the 


fault  of  fbe  par^  cmnplatnlng;  and  -whea 
loss  or  injury  bappois  a  prima  fade  pre- 
sumption of  negligence  arises,  and  the  bur- 
doi  Is  on  tbe  carrier  to  exempt  blmnlf  from 
liability.  By  special  contract,  bowmr,  this 
onnmon  law  liability  may  be  Umlted.  but  not 
to  the  extmt  of  exempting  the  carrier  frmn 
responsibility  for  loss  or  dunage  caused  by 
his  own  negligfflice.  In  an  action  against  the 
carrln  as  auch,  to  recover  damages  for  the 
loss  of  goods,  a  prima  theie  case  Is  made  by 
proof  that  th»  carrier  received  the  goods  for 
tranQ>ortation  and  fidled  to  deliver  tbem 
safely;  and  If  the  carrlw  daia«  exemption 
tnnn  liabillly  under  a  special  contract,  be 
must  show  to  tbe  reastmaUe  satisfaction  of 
the  Jury,  not  mily  that  the  cause  of  loss  was 
within  the  limitation  ot  the  contract,  but 
also,  that  the  loss  and  cause  of  loss  were 
without  n^ligence  on  his  part**  L.  ft  N,  B. 
Oa  V.  Oowberd.  120  Ala.  57,  28  South.  798. 

It  has  also  been  well  decided,  that  when  a 
common  carrier  gives  a  bill  of  lading  for 
goods, — as  was  done  In  this  case, — ^to  be  de- 
livered beytmd  its  own  nmtet  and  does  not  by 
express  agreement,  limit  Its  liability  to  loss 
or  Injury  sulfored  on  Its  own  Une^  it  t2iereby 
binds  Itself  fi>r  flie  safe  delivery  of  tbe  goods 
at  their  ultimate  destlnatlmi,  whether  the  In- 
jury or  loss  was  sulEved  on  Its  own  line,  or 
on  that  of  another  connecting  Una  It  Is  cos- 
tomary,  therefore,  for  such  companies  to  In- 
sert In  a  bill  of  lading,  a  clause  which  limits 
the  liability  of  ea<di  connecting  road  or  line, 
to  loss  or  injury  suffered  while  on  its  line, 
and  until  the  ^liods  are  delivered  to  the  next 
connecting  line ;  but  the  bill  of  lading,  with 
Budi  a  clause  llmltliv  liability,  should  be  ten- 
dered to  tbe  shipper  at  the  time  he  offers  his 
goods  toe  shipment  If  so  tendered  end  ac- 
cepted by  him,  and  the  goods  are  shaped, 
this  is  a  legitimate  limitation  of  the  nuasnre 
of  the  carrier's  liability,  and  becomes  a  part 
of  the  contract.^  binding  oa.  the  contracting 
parties.  If  the  shipper  contemporaneously 
with  the  delivery  of  the  goods  to  tbe  carrier, 
does  not  receive  a  bill  of  lading  from  tbe  car- 
rier limiting  its  common  law  liability,  the 
carrier  will  be  bound  to  dellv^  the  goods 
safely,  exc^t  as  relieved  at  common  law. 
L.  A  N.  B.  Oo.  V.  HCTer,  78  Ala.  097 ;  Jones 
V.  a  S.  ft  M.  B.  Ca,  89  Ala.  878,  8  South.  61 ; 
L.  ft  N.  B.  Co.  T.  Cowherd,  supra;  Houton 
V.  L.  ft  N.  B.  Co..  128  Ala.  64^  29  South. 
602;  L.  ft  N.  B.  Oo.  V.  TOuartv  97  Ala.  617. 

u  South.  7seL 

The  original  complaint  claimed  $100.00 
damages  for  a  failure  to  deliver  In  good  or* 
der  and  condition  Uie  goods  shipped.  In  the 
circuit  court  the  d^Fendsnt  pleaded  the  gen- 
eral iaane,  and  specially,  that  tbe  goods  were 
ddlv«ed  to  ttie  UercantUe  ft  Illinois  Trans- 
pmtatlon  Ccnnpany.  in  tbe  dly  of  Boston,  to 
be  transported  to  Mobile,  and  that  said  re< 
celvlng  carrier  Issued  Its  bill  of  lading  for 
the  goods,  and  stipulated  therein  exemptl<m 
from  fire,  and  that  the  propoty  described  In 
tbe  complaint  was  damaged  or  destroyed  by 
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Are,  through  no  fanlt  or  neglect  on  the  part 
of  the  defendant,  wherefore  It  bkj»  it  la  not 
liable  in  tbis  action. 

The  plea  was  d«niiired  to,  becanae  It  did 
not  allece  the  receipt  of  the  bill  of  lading  bj 
the  shipper  prior  to  or  contemporaneous  with 
the  reodpt  of  ttie  goods  by  the  carrier,  mils 
demnrrw  was  sustained. 

The  bill  of  lading  offered  In  the  eridence 
contained  a  clause  exempting  the  carrier 
from  liability  for  fire,  and  also  provided  that; 
"if  the  shipper  elects  not  to  acc^t  the  said 
reduced  rates  and  conditions  (referring  to  the 
limitation  by  fire  among  others)  he  should  so 
notl^  the  agent  of  the  rec^vlng  carrier  In 
writing  at  the  time  his  property  is  oflTered 
for  sUpmenl^  and  If  he  does  not  i^ve  such  no- 
tice. It  will  be  understood  that  he  desires  the 
pruiier^  carried  subject  to  the  standard  bill 
of  lading  conditions,  in  order  to  secure  the 
reduced  rate  thereon.**  The  plea  did  not  al- 
lege that  the  oonsignar  acc^ted  tin  bill  of 
lading  without  giving  such  notice,  and  there 
was  no  evidence  that  the  Bhlpp^  notified  the 
agent  of  the  carrier  In  wrlttng  that  be  elect* 
ed  not  to  accept  the  reduced  rates  and  condi- 
tions. 

The  demurrer  to  the  plea  was  improperly 
sustained.  The  plea  set  up  a  good  defense. 
If.  as  a  matter  of  fact,  the  bill  of  lading  was 
Issaed  subsequent  to  the  abipmoit  of  the 
goods,  so  tbat  the  sblppar  could  not  have  re- 
celTed  them,  if  he  had  objected  to  the  terms 
of  tBe  Instmment  wben  tendered,  that  would 
have  been  a  matter  of  special  replicatloD  to 
the  plea.  Undar  the  plea,  howerer,  the  de- 
llToy  of  the  goods  and  the  issuance  of  the 
bill  of  lading  will  be  regarded  as  cotempora- 
neons.  4  Am.  ft  Btng.  Bncr.  Law  (2d  Bd.) 
517,  and  cases  dted  in  note;  6  Cyc.  405-407; 
Gormanla  1*.  Ins.  Co.  r.  M.  O.  B.  Co.,  72  N. 
Y.  90. 

The  case  of  L.  A  N.  B.  Oo.  ▼.  Ueyer,  78  Ala. 
C07,  relied  upon  the  plaintiff  bdow  to  sus- 
tain his  demurrer  to  defoidantfs  special  plea, 
Is  not  applicable.  In  that  cas^  it  appears 
that  the  bill  of  lading  was  not  delivered  to 
ttie  omrigDor  contoi^toraneously  with  the  de- 
livery of  the  goods  to  the  carrier  for  ship- 
ment, but  was  afterwards  forwarded  to  him 
br  mall  at  the  place  of  destination. 

As  the  Gthor  qnestlons  raised  by  assign- 
ments of  erra  will  not  likely  arise  on  anoth- 
er trial,  we  forego  their  consideration. 

Beversed  and  remanded. 

McCXBXiLAN,  a  J.,  and  DOWDKLL  and 
DBN80N,  JJ.,  emcnr. 


UULLBN  v.  WAZm>N  et  at 

(Sni^reme  Ooort  of  Alabama.    Dec  20,  1004) 

L  TBUHTS— BbEAOH— ENFOBOEMEIfT— LACHM. 

TMatOT  died  in  1866,  leavina:  complain- 
iDt,  a  child  of  11,  and  his  aecond  wife,  him 
urriviDg.  He  created  a  testamentary  trust  in 
favor  of  complainant,  appointing  his  wldovr 
tnutee,  withoot  bond,  directing  the  proceeds  of 

SOSO.^ 


the  trust  estate  to  be  used  for  the  care,  main- 
tenance, and  edacadon  of  complainant  who 
should  be  left  either  in  chai^  of  the  widow  or 
ot  certain  of  his  sisters.  Complainant,  in  1867. 
went  to  live  with  her  aunts,  and  in  1892  the 
widow  wrote  her  a  letter,  in  which  she  referred 
to  her  property,  and  stated  that,  as  she  had 
lost  ail  of  the  money  left  to  complainant  by 
testator  when  oomplaiiiant  was  a  child,  she 
would  leavt  her  property  to  complainant  when 
she  was  through  with  it;*  and  on  her  death 
she  left  an  autographic  will,  beaneathing  to 
ewnplainant  fl,500  as  "her  rigbtfnl  portion." 
Held  that,  complainant  having  bad  no  knowl- 
edge of  her  father's  will  tmtll  after  the  widow's 
death,  the  tatter's  letter  and  will  constituted 
an  acknowledgment  of  her  trust  relationship, 
and  complainant  was  therefore  not  barred  by 
laebes  from  maintaining  a  bill  against  the 
widow's  administrator  fw  settlement  of  the 
trust 

SL  SAiiB—XnfiinBT. 

Sudt  facta  bring  soffldent  to  stupefy  the 
activity  of  inquiry,  complainant  was  not  charge- 
able with  notice  of  the  terms  of  her  father's 
will,  by  reason  of  the  public  record  thereof  in 
a  state  other  than  that  where  complainant  was 
brought  up  by  her.  aunts. 

Appeal  from  Chancery  Oonrt,  Chambers 
County;  Richard  B.  Kelly,  Chancellor. 

Bill  by  Charlotte  Bwelt  Mullen  against  J. 
H.  Walton,  as  admlnistratOT  of  the  estate 
of  Martha  A.  fiwell,  deceased,  and  others. 
From  a  decree  dismissing  the  bill  for  laches 
and  want  of  equity,  complainant  an>eal8. 
Reversed. 

The  following  facts  were  averred  In  the 
bill:  Complainant  was  the  only  daughter  of 
J.  B.  Ewell,  deceased,  who  died  In  Waco, 
Tex.,  In  October,  1865,  leaving  surviving  him 
his  second  wife,  Martha  A.  Ewell,  and  the 
complainant,  who  was  then  a  child  11  years 
of  age.  Mrs.  Martha  A.  Ewell,  the  widow  of 
J.  B.  Ewell,  was  the  stepmother  of  the  com- 
plainant At  the  time  of  J.  B.  Eweil'a 
death,  he  was  a  prosperous  merchant,  and 
left  en  estate  which  was  of  value  not  less 
than  ¥6,000,  and  he  owed  no  debts.  J.  B. 
Ewell,  the  father  of  complainant,  left  a  last 
win  and  testament,  which  was  admitted  to 
probate  in  McLennan  coun^,  Tex.,  on  Octo- 
ber SO,  1865.  A  copy  of  this  will  was  at- 
tached as  Exhibit  A  to  the  bill.  After  be- 
queathing to  Martha  A.  Ewelt  the  household 
and  kitchen  furniture,  It  was  provided  In 
said  will  tbat  the  first  $2,000  realized  from 
the  estete  should  be  retained  by  tbe  said 
Martha  A.  Ewell,  aiul  that  the  remainder  of 
tbe  estate  of  complainant's  father,  after  de- 
ducting said  ¥2,000,  should  be  equally  divided 
between  said  Martha  A.  Ewell  and  complain- 
ant; and  to  this  end  it  was  provided  in 
said  will  that  said  Martha  A.  Ewell  should 
take  control  of  all  the  teetetor's  property 
and  effects,  and  hold  the  same  for  tbe  pur- 
pose of  carrying  out  the  provisions  of  his 
will.  One  of  the  items  of  said  will  was  In 
words  and  figures  as  follows:  "It  Is  my 
will  that  my  wife  have  the  care,  raising,  and 
educating  of  my  said  daughter  as  long  as 
she  desires  the  same,  and  I  leave  my  wife 
for  that  purpose  the  care,  control,  and  man- 
agement of  all  moneys  of  my  said  daughter 
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under  this  will*  and,  In  case  of  my  said  wife's 
death  or  any  other  cause,  my  said  daughter 
has  to  seek  another  home,  then  it  is  my  wish 
that  my  two  sisters,  Mildred  B.  and  Fannie 
B.  Ewell,  of  Baltimore,  Md.,  have  the  care 
of  edncatlng  my  said  daughter,  Lotty,  and 
hare  the  care  and  managemmt  of  all  effects 
given  her  under  this  will,"  etc.  In  said  will 
Martha  A.  Ewell  was  expressly  exempted 
from  giving  hond  or  making  reports  to  any 
courts,  as  executrix  of  said  will,  or  as  guard- 
ian of  complainant  It  was  avored  in  the 
bill  that  under  the  provisions  of  the  will  of 
complainant's  father  there  was  created  an 
express  trust  in  behalf  of  complainant  In 
and  to  one-half  of  all  of  3.  B.  EwelFs  estate 
above  $2,000.  which,  at  the  time  the  property 
was  reduced  to  money  by  sales,  to  wit,  in 
the  year  1807,  amounted  to  a  trust  fund  of 
|2,000,  and  that  said  Martha  A.  Ewell  was 
the  trustee.  The  bill  then  Aven  the  follow- 
ing further  facte:  The  complainant  has  nev^ 
received  any  benefits  of  said  trust  thus  cre- 
ated by  her  father  for  her  ben^t,  nor  has  she 
ever  received  any  part  or  parcel  of  said  trust 
fund  or  trust  property.  In  January,  1867, 
complainant  was  persuaded  by  her  said  step- 
mother, Martha  A.  Swell,  to  go  and  live  with 
her  aunts  in  Baltimore,  Md. ;  said  Martha 
A.  Ewell  at  the  same  time  promising  to  aeaH 
her  mon^  as  soon  as  she  got  the  afTalrs  ot 
the  estate  settled.  The  aunts  of  complainant 
paid  the  expenses  of  her  maintenance,  bu[>- 
port,  and  schooling,  and  have  never  received 
any  money  or  property  from  said  Martha  A. 
Ewell ;  that  In  1902  said  Martha  A.  Ewell 
died,  leaving  an  estate  which  was  appraised 
during  the  proceedings  of  the  administration 
thereof  at  over  $10,000.  After  complainant 
went  to  live  with  her  said  aunts,  said  Martha 
A.  Ewell  wrote  her  about  being  unfortunate 
in  the  loss  of  large  sums  of  mon^  which  she 
had  loaned  out  and  several  times  prior  to 
her  death  said  Martha  A.  Ewell  expressed 
In.  her  letters  to  complainant  an  obligation 
to  her  to  let  her  have  the  whole  or  a  large 
interest  In  the  property  of  said  Martha  A. 
Ewell  when  she  died.  The  statement  con- 
tained in  one  of  these  letters  is  copied  In  the 
opinion.  At  the  time  of  the  death  of  com- 
plainant's father,  complainant  being  only  11 
years  old,  she  was  too  young  to  understand 
the  importance  of  posting  herself  as  to  the 
provisions  of  her  father's  will  In  regard  to 
her,  and  from  that  time  on  to  a  few  months 
within  the  filing  of  the  present  bill  she  was 
kept  in  Ignorance  of  the  provisions  of  said 
will,  and  knew  nothli^  about  the  existence 
of  a  trust  In  her  favor,  which  was  to  be  ad- 
ministered by  said  Martha  A.  Ewell.  When 
the  said  Martha  A.  Ewell  died  in  October, 
1902,  she  left  an  unwitnessed  autograph  will. 
In  which  she  bequeathed  to  complainant 
$1,000  as  "her  rightful  portion,"  and  directed 
her  executor  to  see  that  she  obtains  such 
portion.  Said  will,  being  unwitnessed,  was 
never  probated.  After  having  seen  said  will, 
the  cc^plalnant  on  the  advice  of  her  attor- 


ney, obtained  a  capj  of  her  father^  will,  and 
then  learned  for  the  first  time  ci  Its  pro- 
visions, and  the  present  bill  was  filed  within 
ft  few  months  after  the  ascertaining  of  such 
Information.  The  prayer  of  the  bill  was  as 
follows :  "May  it  farther  please  your  honor 
to  render  a  decree  in  behalf  of  oratrlx.  estab- 
lishing the  creation  of  a  trust  In  favor  of 
oratrlx  under  her  said  father's  will,  as  well 
as  the  nonperformance  or  breach  of  the  same 
by  the  said  trustee,  Martha  A.  Ewell,  de> 
ceased,  and  declaring  a  lien  In  favor  of  ora- 
trlx upon  all  the  assets  of  the  estate  of  the 
said  Martha  A.  Ewell  for  the  «iforc«nent 
of  said  trust  by  realizing  to  oratrlx  the  prin- 
cipal of  said  trust  fund,  as  well  as  legal  in- 
terest and  profits  thereon,  and  that  it  be  re- 
ferred to  the  reglst^  to  ascertain  by  an  ac- 
counting before  him  the  exact  amount  of  said 
trust  fond,  as  nearly  as  may  be,  which  came 
Into  the  hands  of  said  Martha  A.  Swell,  de- 
ceased, as  well  as  the  Interest  and  profits 
for  the  use  and  retention  of  the  same,  with 
which  her  estate  is  to  be  charged,  to  the  end 
that  oratrlx  may  recover  out  of  the  estate 
of  said  Martha  A.  Ewell  the  amount  of  prin- 
cipal and  Interest  which  is  Justly  due  and 
owing  to  her,  and  that  said  J.  M.  Walton,  as 
such  administrator,  be  decreed  to  pay  to 
orator  the  sum  so  found  to  be  due  out  of  the 
assets  and  proceeds  of  said  estate."  Tbo'e 
was  also  a  prayer  for  general  relief. 

The  respondents  demurred  to  the  bill  upon 
the  foHovring  grounds :  "(1)  Said  bill  sbowa 
on  Its  face  that  it  is  one  for  the  enforcement 
of  a  stale  demand.  (2)  Said  bill  shows  on  its 
face  that  the  complainant  cannot  recover  In 
said  cause,  because  of  her  laches  in  seeking 
the  oiforcement  of  her  allied  rights.  (3) 
Said  bill  shows  long  acquiescence  by  the  com- 
plainant In  the  alleged  wrong  done  her,  and 
yet  it  falls  to  show  that  she  could  not  by  dili- 
gence have  sooner  discovered  her  rights  under 
her  father's  will.  (4)  The  bill  shovrs  that  the 
will  of  the  complainant's  father  was  admitted 
to  probate  In  the  proper  county,  and  that  by 
pn^r  diligence  on  her  part  she  could  have 
seen  said  will,  and  could  have  discovered  her 
rights  thereunder.  (6)  The  bill  shows  that 
the  will  of  complainant's  father,  upon  which 
is  based  the  claim  her  bill  la  filed  to  recover, 
was  probated  October  SO,  186S,  and  recorded  on 
the  public  records  of  Mcljennan  county.  Tex., 
more  than  42  years  before  this  bill  was  filed, 
and  does  not  aver  nor  show  any  fraud  prac- 
ticed upon  complainant  by  M.  A.  Ewell,  nor 
any  recognition  by  M.  A,  Ewell  of  a  trust 
created  and  Imposed  on  her  by  said  will,  but 
av^s  mere  Ignorance  of  her  right  on  the 
part  of  complainant  without  excusing  or  ex- 
plslnlng  its  onreasonable  continuance.  The 
respondent  also  moved  to  dismiss  the  bill  for 
the  want  of  equity. 

Armstead  Brown,  for  appellant  OUrer 
ft  Thlgpen  and  Bamei  A  Duke,  for  apptileb 

SIMPSON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant  against  appellee  tot 
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the  purpose  of  forcing  an  accounting  and  set- 
tlement  of  an  express  trust  created  bj  tbe 
win  of  appellant's  father,  under  wblch  ap- 
pellant's Bt^mottaer  (appellees  Intestate)  be- 
came trustee,  more  than  20  years  before  tbe 
SHng  <tf  tbe  bill,  when  appellant  was  only 
11  Teats  of  age.  The  case  comes  up  on  the 
decree  of  tbe  chancery  court,  sustaining  de- 
murrers to  the  bill  and  granting  the  motloa 
to  dismiss  for  want  of  equity;  and  tbe  only 
question  raised  by  the  assignments  of  error 
Is  whether  or  not  tbe  appellant  has  been 
guilty  of  such  laches  as  bar  her  rlgbt  to 
rdtlef.  Tbe  decisions  of  this  court  are  very 
strong  on  the  doctrine  of  prescription,  hold- 
ing tbat  tbe  period  of  20  years  Is  one  "be* 
yond  which  human  transactions  shall  not  be 
open  to  Judicial  investigation";  and  this  pe- 
riod of  repose  has  been  made  applicable  to 
all  kinds  of  pecuniary  obUgatltms,  Including 
fiduciary  demands  In  favor  of  ceetuls  que 
trust  McArtbur  t.  Carrie's  Adm'r,  S2  Ala. 
75,  88,  70  Am.  Dec.  629;  Qnrrett  t.  Garrett, 
Ala.  429;  Semple  t.  Glenn,  81  Ala.  245,  261, 
et  seq.,  6  Sontli.  46^  9  South.  205,  24  Am.  Bt 
Rep.  894. 

This  presumption,  when  applied  to  the  11a- 
bili^  of  trustees  or  others  occupying  fidu- 
ciary posltlfHis,  requires  that  there  shall  have 
been  no  recognition  of  the  trust  within  tbe 
period  of  20  years.  Semple  t.  Glenn,  supra. 
In  tbe  case  at  bar,  the  bill  alleges  that  dur- 
ing the  year  18^  the  appellee's  Intestate 
wrote  a  letter  to  appellant,  In  which  she 
stated  (ref wring  to  her  pn^erty):  "I  shall 
leare  it  all  to  you.  because  I  lost  most  all 
of  that  94.000  when  you  w««-  a  child,  pait 
of  which  your  father  Intended  for  you,  and 
it  will  only  be  right  for  you  to  have  it  when 
I  am  done  wlUi  this  worid.'* 

We  are  not  left  to  this  expression  for  In- 
formation as  to  what  the  trust  was,  for  the 
will  of  appellants ■  father  shows  a  clear  trust; 
and  we  bold  that  this  reference  to  it  is  a 
clear  acknowledgment  that  at  that  time  the 
obligations  of  the  trust  bad  not  been  ful- 
filled, and,  taken  in  «onnectiai  with  this  ac- 
knowledgment, the  clause  in  the  attempted 
antograpblc  will  tbe  stepmotber  giving  to 
a^llant  $1J500,  "her  rightful  portton,** 
amounts  to  an  acknowledgment  that  the 
obllgatitm  was  stlU  unfulfilled. 

It  baa  beoi  said  that  the  laches  wbldi 
wHI  deprive  a  party  of  claiming  equitable  r» 
Uef  Is  the  'Intentional  faUnre  to  resist  the 
assertion  ot  an  adverse  right**  snd  that  con* 
sequently  there  cannot  be  acqnlescraee 
"^tboot  knowledge  on  tlie  part  of  tbe  per* 
Btm  of  Hie  Infringement  of  bis  legal  rlCbts." 
18  Am.  it  Bug;  "Bacy.  Law  <2d  Bd.)  pp.  90, 
113,  and  notes;  Pommy's  Eq.  Jnri.  I  817; 
Haney  v.  Legg  et  al.,  129  Ata.  619,  620,  626; 
30  South.  84,  87  Am.  Bt  Rep.  81;  James  ▼. 
James,  BB  Ala.  625,  G8S.'  Where  there  li 
added  to  ttiat  ignorance  tbe  additional  ele- 
mmt  of  fraudulent  concealment  by  the  party 
sougfbt  to  be  charged  fKom  tbe  party  aeeklng 


relief,  of  tbe  facto  constituting  the  rights 
claimed.  It  would  seem  to  be  a  strange  per- 
version of  a  wise  principle  of  law  to  allow 
the  party  guilty  of  the  fraud  to  profit  by  bis 
own  wrong,  and  to  presume  that  the  trust 
had  been  settled,  when  the  evidence  shows 
that  tbe  trustee  was  concealing  It  with  tbe 
determination  of  not  settling  It,  and  that  tbe 
cestui  que  trust  had  been  kept  In  ignorance 
of  his  rights  by  tbe  act  of  the  other  party. 
"No  lapse  of  time,  no  delay  In  bringing  suit 
however  long,  will  defeat  the  remedy,  pro- 
vided the  Injured  party  was,  durli^  all  this 
Interval.  Ignorant  of  the  fraud.  The  duty 
to  commence  proceedings  can  arise  only  upon 
bis  discovery  of  tbe  fraud."  2  Pomeroy's 
Bq.  Jnri.  (2d  Ed.)  Si  917,  966;  Kllboum  v. 
Sunderland,  ISO  D.  S.  505,  518,  619,  9  Sup. 
Ct  594,  82  L.  Ed.  1005;  KIrby  v.  Lake  Shore 
A  M.  S.  a  R..  120  tJ.  a.  180,  186,  7  Sup.  Ct 
430,  80  L.  Ed.  660.  It  has  been  well  said 
by  tbe  Supreme  Court  of  the  United  States 
that  "to  hold  that  by  concealing  a  fraud,  ot 
by  committing  a  fraud  In  a  manner  that  it 
concealed  Itself,  until  such  time  as  the  party 
committing  the  fraud  could  plead  the  statute 
of  IlmitatlonB  to  protect  It  Is  to  make  the 
law,  wblch  was  deseed  to  prevent  fraud, 
the  means  by  wblch  it  is  made  succcnlsful 
and  secure."  Rosenthal!  v.  Walkw,  assignee, 
111  U.  S.  185.  190.  4  Sup.  Ct  882,  28  L.  Bd. 
806.  This  principle  of  equity  has  been  made 
applicable  to  the  statute  of  limitations,  where 
there  was  no  statutory  provision  fbr  tbe 
same;  but  our  L^slatnre  has  made  it  an- 
pllcable  to  the  statute  of  limitations.  Code 
1896,  section  2813.  While  the  statute  is  not 
strictly  applicable  to  ttie  equitable  doctrine 
of  laches,  stale  demands,  m  prescription,  and 
while  there  is  a  difference  In  the  theory  upon 
which  the  statute  and  tbe  eqoltable  doctrine 
operate,  yet  the  statute  shows  tbe  legislative 
mind,  and  tbe  caaes  are  analogous  so  tar  as 
this  principle  Is  concerned.  Accordingly,  we 
find  that  this  principle  has  been  applied  to 
the  equitable  presnmptini.  Story's  Bqulty 
Pleading  aoth  Bd.)  |  813,  note  1;  Ulddaugb 
et  aL  V.  Vox  et  aL,  185  IlL  844,  358,  26  N.  B. 
681;  Fenn  v.  Folger,  182  Ul.  77.  109,  66  N. 
B.  192.  In  a  case  wbere  the  widow  had  de- 
stroyed the  marriage  contract,  which  was  not 
recOTded,  and  failed  to  disclose  Its  existence 
for  more  than  20  years,  this  court'  held  that 
tbe  beirs  were  not  guilty  of  laches,  but  bad 
1  year  after  tbe  discovery  of  the  fraud  to 
bring  suit  Holt  v.  Wilson,  75  Ala.  68,  66. 
And  tbe  court  say:  "When  this  [fraud]  is 
coupled  with  the  existence  of  a  fiduciary  re- 
lation between  the  parties,  rendering  dis- 
closure both  tbe  moral  and  legal  duty  of 
the  trustee,  a  court  of  conscience  can  scarce- 
ly preswve  Ito  self-respect  and  at  the  same 
time  besltete  tav  one  momoit  to  grsnt  re- 
lief.'* Pages  66,  67,  Id.  The  Infancy  and 
nonresldence  of  the  complainant  In  that  case, 
and  other  drcumstences,  make  it  in  several 
respects  analogous  to  the  case  now  under 


Digitized  by 


100 


88  80TTTHBBV  BBPOBTBBi 


(Uim. 


consideration.  See,  alM^  WUmhi  t.  Hiolt,  83 
Ala.  52S,  539,  8  Soutb.  821,  3  Am.  St  Rep. 

768. 

The  only  remaining  qaestton  Is  whethffl'  or 
not  the  constractiTe  notice  from  the  record- 
ing of  her  father's  will  In  Texas  was  suffi- 
cient to  put  the  appellant  on  inqnlry  as  to 
her  rights?  We  think  not.  Tliis  court  has 
said  In  another  case:  "We  do  not  think, 
howcTer,  that  the  constructlTe  notice  of  the 
nature  of  M.'s  possession,  as  Imported  hj 
these  deeds,  should  charge  the  complalnaot 
with  a  knowledge  of  her  rights.  The  blind 
Ignorance  tn  which  she  seems  to  have  been 
kept,  by  the  fraudulent  conduct  of  ber  trus- 
tee, was  lufflcient  to  drown  all  suspicion  of 
TmfalmesB  and  stupefy  the  acttrity  of  in- 
quiry." McCarthy  t.  McCarthy,  74  Ala.  655. 
In  the  case  under  consideration,  we  bold 
that  the  facts,  as  alleged  in  the  bill,  that 
appellant,  at  the  tender  age  of  11,  was  sent 
away  Into  another  state,  where  she  was 
raised  by  her  aunts,  under  the  impression, 
made  by  her  st^mother,  that  there  was  noth- 
ing due  ber  from  her  tattler's  estate,  but 
that  the  st^mother  was  going  to  provide  for 
ber  out  of  her  own  estate,  was  enough  to 
"stupefy  the  activity  of  Inquiry,"  and  she 
waif  not  chargeable  with  notice  by  reason  of 
the  record  in  Texas. 

The  decree  of  the  court  Is  reversed.  A 
decree  will  be  bere  entered  by  this  court 
overruling  the  demurrers  to  the  bill  and  the 
motion  to  dismiss  tor  want  of  equity,  and 
allowing  the  leqioiidaitB  00  days  witiiln 
which  to  answer. 

McCLBLLuLN,  G.  J.,  and  TYSON  and  AN- 
DERSON, SJ.f  concur. 


T.  U  MURFHT  &  CO.  et  al.  r.  AMEBtOAN 

SODA  FOUNTAIN  00. 
(Supreme  Court  of  MlsalflSlp^   July  2A,  1905.) 

1.  PaETIXS— AHBNnMENT. 

Where,  in  a  suit  to  restrain  payment  of  a 
JudnneDt  recovered  by  M.  &  Co.  afaiUBt  a  rail- 
road company  for  losa  of  a  certam  soda  foun- 
tain sold  to  M.  &  Co.  under  a  conditional  sale, 
the  answer  alleged  that*the  claim  sued  on  had 
been  assigned  to  third  persons  t)efore  judgment, 
it  was  proper  for  the  court  to  permit  an  amend- 
ment of  the  bUl  so  as  to  make  the  aBsIgnees 
parties,  tar  the  determination  of  the  entiia  cm- 
troveray. 

[Ed.  Note. — For  cases  In  point  see  voL  87* 
Cent  EHg.  Parties,  H  77,  78,  82.] 

2.  JUDOUXNT  —  iRJUNOTIOn— EVIDBHOS— Aa- 

8IONUENT  or  Claim. 

In  a  suit  to  restrain  the  payment  of  a 
judgment  to  an  alleged  assignee  <n  the  claim 
before  it  was  rednced  to  Judigment,  letters  be- 
tween the  assignor  and  assignee  and  their 
counsel  and  complainant,  the  authenticity  of 
which  was  acknowledged,  and  whi<A  tended  to 
•Iww  that  the  assignees  of  the  claim  prior  to 
the  assignment  had  knowledge  of  complainant's 
interest  in  the  property  in  question,  were  ad- 
missible. 

8,  OOHDinONAL  SAZ.V— LniT. 

Where  complainant  sold  a  soda  water  foun- 
tain to  M.  &  Co.  under  a  conditional  sale  for 


the  price  of  $200,  of  whldi  $5  was  paid,  and, 
on  destruction  of  the  fountain  through  the  neg- 
ligence of  the  carrier,  it  was  agreed  ttiat  M.  & 
Co.  should  bring  suit  therefor  in  their  name 
for  the  benefit  of  complainant,  to  the  extent  of 
its  claim  for  the  unpaid  portion  of  the  price, 
and,  before  recovering  such  judgment  M.  &  Co. 
assigned  the  claim  to  third  persons,  a  judgment 
recovered  in  such  action  In  equity  stood  in  the 
place  of  the  properly,  on  wnich  e<»nplainant 
had  a  superior  liw.  bodk  under  the  contract  and 
indei»eadent  thereof. 

Appeal  from  Chancery  Gourl;  Harrison 
County;  T.  B.  Wood,  Chancellor. 

BUI  by  the  American  Soda  Fountain  Com- 
pany against  T.  L.  Murphy  &  Co.  and  oth- 
ers, to  restrain  the  Oulf  ft  Ship  Island  Rail- 
road Company  from  paying  a  certain  judg- 
ment obtained  by  Hurpby  ft  Co.  against  the 
railroad,  and  to  restrain  the  circuit  cl«rk 
from  Issuing  an  execution  thereon.  From 
an  order  denying  a  motion  to  dissolve  an  in- 
junction in  accordance  with  the  prayer,  de- 
fendants other  than  the  railroad  oranpany  ap- 
peaL  Affirmed. 

The  bin  alleges  that  the  American  Soda 
Fountain  Company  sold  T.  L.  Murphy  ft  Co. 
&  soda  fountain  for  $200,  of  which  f 5  was 
paid  casli,  and  that  it  retained  title  to  same 
until  the  deferred  payments  were  made  In 
full;  that  the  fountain  was  delivered  to  the 
railroad  at  Chicago,  and  It  arrived  at  I/y- 
man.  Miss.,  where  It  was  consigned,  but 
Murphy  ft  Oo.  did  not  accept  It,  and  It  was 
destroyed  by  fire  while  in  the  depot;  that 
afterwards  Murphy  ft  Oo.  brought  suit 
against  the  Oulf  ft  Ship  Island  Railroad,  and 
after  suit  was  brought  hut  before  judgment, 
there  was  an  agreement  entered  Into  be- 
tween Murphy  ft  Oo.  and  the  soda  fountain 
company  that  the  suit  was  to  be  prosecuted 
by  Murphy  ft  Co.,  in  their  name,  to  judg- 
ment aiid  after  judgment  was  obtained  the 
debt  of  the  American  Soda  Fountain  Com- 
pany was  to  be  paid;  Murphy  &  Co.  to  have 
any  balance.  After  the  bill  had  been  filed, 
complainant  discovered  that  the  claim  bad 
been  assigned  by  Murphy  ft  Oo.  to  Barbw 
ft  Mize,  and  It  then  amended  its  bill,  mak- 
ing them  parties;  alleging  that  they  were 
not  Innocent  purchasers  for  value,  but  had 
fall  knowledge  of  the  rights  of  complainant 

Harp^  &  Harper  and  Barbffl:  ft  Mlze.  for 
appellants.  Oardnw  ft  Heiss,  for  appdiee. 

TRULY,  J.  The  chancellor  did  not  err  in 
pwmlttlug  the  amendment  to  the  bUl  of 
complaint,  bringing  In  Barber  ft  Mize  as  de- 
fmdants,  to  be  made  after  the  motion  to 
dissolve  bad  t>een  filed,  and  In  considering 
the  amendment  in  connection  with  the  orig- 
inal bill  upon  the  hearing  of  the  motion. 
Alcorn  V.  Alcom,  76  Miss.  907,  25  South.  877. 
The  amendment  was  rendered  Imperative  by 
the  allegation  in  the  original  answer  filed 
by  Murphy  &  Co.  That  answer  set  iq>  as  a 
defense  the  fact  that  the  Judgment  In  qnea- 
tton  was  not  the  property  of  the  respondents, 
but  of  third  persona— Barber  ft  Uice— to 
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whom  It  was  alleged  the  claim  bad  been  as- 
signed before  being  reduced  to  Judgment 
In  the  Interest  of  Justice,  a  fall  deTelopment 
of  the  merits  of  the  controversy  necessitated 
the  consideration  of  this  amendment;  other- 
wise, the  parties  originally  made  sole  de- 
fendants having  avowed  their  entire  want 
of  interest  In  the  subject-matter  of  the  con- 
troversy, the  hill  of  complaint  would  neces- 
sarily have  been  dismissed. 

Nor  was  there  any  error  In  admitting  the 
correspondence  between  the  appellants  and 
their  counsel  and  codefendants  and  the  ap- 
pellee. The  authenticity  of  the  letters  was 
acknowledged,  and  their  contents  proved  full 
knowledge  on  the  part  both  of  appellants 
and  their  assignees  of  the  deaUugs  and  un- 
derstanding between  Murphy  &  Co.  and  the 
soda  fountain  compauy;  and  this,  too,  prior 
to  the  date  of  their  assignment  In  view 
of  this,  the  assignees  of  the  claim  cannot 
successfully  maintain  that  th^  were  bona 
fide  parchasers  for  value,  and  without  no- 
tice. 

He  amended  hill  of  complaint  states  a 
good  cause  of  action,  and  the  proof  adduced 
upon  the  hearing  of  the  motion  snstalns 
the  allegations,  and  tends  to  prove  the  ex- 
istence of  an  understanding  between  Mur- 
phy Sc  Co.  and  the  appellee  that  the  amount 
of  the  Indebtedness  due  appellee  should  be 
paid  out  of  the  money  derived  from  the 
claim  for  damages  which  Murphy  &  Co.  as- 
serted against  the  railroad,  and  on  which 
Judgment  in  their  favor  was  rendered.  Sven 
had  there  been  no  distinct  agreement  that 
the  money  obtained  from  the  Judgment  was 
to  be  first  applied  to  the  payment  of  the  bal- 
ance on  the  soda  fountain  due  by  Murphy  & 
Co.  to  appellee,  equity,  under  the  facts  of 
this  case,  would  imply  existence  of  such  an 
understanding.  The  property  which  was  de- 
stroyed, and  for  the  loss  of  which  Murphy 
&  Co.  instituted  suit  against  the  railroad,  be- 
longed to  appellee.  The  contract  of  pur- 
cb&ae  shows  that  title  thereto  was  uncondi- 
tionally reserved  by  appellee  until  payment 
in  full  of  the  purchase  price.  Therefore, 
while  Murphy  &.  Co.  were  prop^  parties 
to  Institute  proceedings  against  the  rail- 
road for  the  loss  and  damage,  the  Judgment 
rendered  In  pursuance  of  that  suit,  by  opera- 
tion of  law,  Inured,  to  the  extent  of  Its 
interest,  to  the  benefit  of  the  real  owner  of 
the  property  destroyed,  namely,  the  Ameri- 
can Soda  Fountain  Company.  This  case 
falls  clearly  within  the  principle  announ- 
ced In  Loeb  v.  Raihroad,  60  Miss.  933.  Ap- 
pellee's only  remedy  was  against  the  pro- 
ceeds of  the  Judgment,  which  stands  In 
the  place  of  the  property. 

Counsel  for  appellants  misconceive  the  na- 
ture of  the  suit  when  they  contend  that  this 
is  an  effort  by  one  court  to  esijoln  the  en- 
forcement of  a  Judgment  of  another  court 
of  equal  dignity,  where  It  Is  admitted  that 
the  Judgment  sought  to  be  enjoined  is  nei- 
ther void  DOT  Irregular.  That  la  not  this 


case.  ThlB  case  proceeds  upon  a  recognized 
principle  of  equity  Jurisdiction,  and  seeks 
to  subject  a  special  fund  to  the  payment 
of  the  claim  to  which  it  should  Justiy  be  ap- 
plied, and  the  Intervention  of  a  court  of 
equl^  may  rightfully  be  invoked  to  prevent 
a  mlBappropriaUon  of  the  fund.  The  enjoin- 
ing of  the  railroad  company  from  paying 
the  Judgment  is  merely  an  incident  to  the 
relief  sought  and  one,  too,  which  Is  no 
longer  of  interest  the  answer  filed  by  the 
Gulf  &  Ship  Island  Railway  Company  ten- 
ders the  money  into  court  and  interpleads 
all  parties  in  interest 

The  action  of  the  court  In  refusing  to  dis- 
solve the  Injunction  because  the  amount 
claimed  by  the  appellee  lacked  a  few  dollars 
of  consuming  the  entire  Judgment  was  cor- 
rect If  the  Judgmoit  exceeds  the  true 
amount  justiy  due  appellee  on  the  soda  foun- 
tain, upon  final  hearing  the  assignees  of 
Murphy  &  Co.  will  be  entltied  to  be  first 
paid  the  entire  amount  remaining  due  on 
the  balance,  hut  under  the  record  as  now 
presented,  appellee  is  entitied  to  be  first  paid 
the  entire  amount  remaining  due  on  the 
soda  fountain. 

In  the  absence  of  a  positive  agreement  ap- 
pellee would  not  ae  against  Barber  &  MIze, 
assignees  of  Murphy  &  Co.,  be  entitied  to  re- 
ceive pay  in  this  proceeding  for  the  amount 
which  it  claims  is  due  for  sirups  furnished. 
As  to  this,  the  proof  does  not  show  notice 
of  appellee's  claim  on  the  part  of  Barber 
&  Mize,  or  that  It  occupied  any  such  attitudi; 
as  would  give  it  an  implied  legal  right  to  re- 
sort In  the  method  adopted  to  this  particular 
fund  for  satisfaction. 

Affirmed  and  remanded  for  further  pro- 
ceedings In  accordance  with  the  views  herein 
annonnced. 


RUMBLI  et  aL  v.  CITY  OF  TAMPA. 
(Supreme  Court  of  Florida,  Division  B.  July 
3,  1903.) 

VACATinO  SVPBEME  COUBT  DeCKEE. 

To  warrant  this  court  in  vacating  a  de- 
cree rendered  at  a  former  term,  as  being  void 
because  of  matters  dehors  the  record,  the  evi- 
dence should  be  full,  clear,  and  satisfactory,  af- 
fording cogent  and  convincing  reasons  there- 
for, and  showing  a  meritorious  case. 
(Syllabus  by  the  Gonrt) 

Petition  to  vacate  former  decree  denied. 
For  former  opinion,  see  37  South.  563. 

Macfarlane  &  Glen,  for  appellants.  Solon 
B.  Turman  and  F.  M.  Simonton,  for  appellee. 

HOCKER,  J.  Frank  F.  Rumell  on  March 
1,  1005,  filed  his  petition  here  to  vacate  tbe 
decree  of  this  court  made  at  tbe  June  term. 
In  the  case  of  Rumell  et  al.  v.  City  of 
Tampa,  37  South.  563,  or  that  he  be  permit- 
ted to  take  proper  proceedings  in  the  circuit 
court  of  Hillsborough  county,  Fla..  to  review 
and  set  aside  the  said  decree. 

At  the  June  term,  1804,  this  court,  in  tbe 
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case  ot  Kamell  et  al.  t.  City  of  Tampa,  re- 
verBed  the  decree  of  the  court  below,  becanse 
ot  the  fact  that  RumeU,  one  of  the  appel- 
tants.  was  not  properly  served  with  notice  of 
the  cause  In  said  court  RumeU  t.  City  of 
Tampa  (Fla.)  37  South.  663.  On  March  Ist 
Frank  F.  Bumell  filed  a  petition  in  tbls  court 
alleging  that  the  solicitor  who  represented 
him  In  this  court  In  taking  said  appeal  had 
no  authority  from  him  to  take  said  a^eal, 
and  that  it  was  taken  without  his  knowledge 
or  any  Information  concerning  said  proceed- 
ings until  the  28d  of  January,  A.  D.  1905; 
that  he  never  appeared  in  either  the  circuit 
or  supreme  court,  and  neither  of  said  courts 
had  any  authority  to  render  a  decree  affect- 
ing the  rights  of  "your  petitioner";  that  he 
does  not  desire  the  decree  of  this  court  re- 
versing the  decree  of  the  circuit  court  to  re- 
main In  force,  but  desires  the  decree  of  the 
circuit  court  to  remain  with  the  same  force 
and  effect  that  it  bad  when  rendered,  and 
prays  this  court  to  vacate  its  decree,  or  that 
he  be  permitted  to  take  proper  proceedings 
in  the  drcnlt  court  of  Hillsborough  county 
to  review  and  set  aside  the  said  decree  by 
reason  of  the  matters  stated.  Rumell's  co- 
defendants  resisted  this  application,  and  an 
order  was  made  for  the  parties  to  take  and 
submit  testimony.  It  appears  from  the  evi- 
dence that  RumeU  claimed  to  own  two  loti 
In  Tampa,  and  several  years  ago  employed 
M.  B.  Macfarlane,  an  attorney  at  law,  to 
bring  actions  of  ejectment  against  Leonora 
Sims,  J.  W.  Dukes,  and  N.  Walter  Dukes,  the 
codefendants  of  Bumell  in  the  case  now  un- 
der consideration,  to  recover  from  them  the 
possession  of  said  lots.  These  actions  of 
ejectment  for  some  reason  have  never  been 
tried,  and  are  still  pending.  RumeU  seems 
to  have  left  the  state  several  years  ago; 
never  communicated  with  his  attorney  or 
took  any  Interest  whatever  In  the  proper^ 
or  Ms  lawsuits.  The  city  taxes  were  not 
paid,  and  in  1903  the  city,  by  its  attorney, 
John  P.  Wall,  filed  a  bill  to  enforce  the  lien 
against  Rumelt,  Sims,  and  the  Dukes.  From 
the  decree  In  favor  of  the  city  the  solicitor 
of  the  defendants  Sims  and  Dukes  took  an 
Biv^l  to  this  court  In  the  name  of  all  the 
def^dants.  There  was  no  summons  and 
severance  as  to  RumeU.  This  court,  as  be- 
fore stated,  reversed  the  decree  appealed 
from  because  RumeU  was  not  served  with 
process  In  the  court  below,  and  he  was  al- 
leged by  the  blU  to  have  an  Interest  In  the 
property  Involved. 

We  cannot  find  that  this  court  has  ever 
committed  itself  to  the  doctrine  that  In  such 
a  case  as  this  the  lack  of  an  authorized  ap- 
pearance by  one  of  the  parties  to  an  appeal 
was  JnrlB^ctlonal  to  the  extent  that  the  de- 
cree of  this  court  was  void  in  toto.  Qranting 
that  there  vas  a  want  of  such  authorized 
appearance  It  was  a  gross  Irr^ularity,  such 
as  would  have  caused  a  dismissal  of  the  ap- 
peal if  notice  bad  been  taken  of  it  In  proper 
time,  and  no  service  and  sererance  mada; 


but  to  bold  our  decree  void  In  toto  would  be 
carrying  the  rule  fnrUiw  than  we  are  dla< 
posed  to  do,  as  we  now  understand  the  law. 
It  seems  to  us  to  be  a  auction  of  correct 
practice,  rather  than  of  Jurisdiction.  The 
evidence  shows  that  Hr.  John  P.  Wall  In- 
formed RumeU  of  the  state  of  things  In  St. 
Louis,  Mo.,  on  the  23d  of  January,  1900,  and 
on  that  day  paid  him  $200,  and  took  a  fee- 
simple  deed  of  the  property  In  controversy, 
without  warranty,  to  the  Jetton-Dekle  Lum- 
ber Company,  Mr.  Wall's  client  Mr.  Wall 
was  thoroughly  Informed  of  our  decree,  as 
be  was  the  attorney  of  fbe  dty  of  Tampa  in 
this  court  as  well  as  below.  Mr.  Solon  Tur- 
man  appears  to  have  acted  as  aoUdtor  of 
the  aj^llauts  In  thla  court  After  be  bad 
appealed  the  case  he  was  reminded  by  Mr. 
Wall  that  be  had  no  authority  to  represent 
Rumeil,  and  was  told  that  Mr.  w.  A.  Garter 
and  Mr.  Macfarlane  r^resentod  him.  Mr. 
Tnrman  saw  Mr.  Carter  about  the  matter, 
and  was  told  by  Mr.  Garter  that  so  far  as  he 
had  authority  to  do  so,  he  authorized  Tnr- 
man to  represent  Bumell  in  the  Supreme 
Court  Mr.  Carter  had  been  employed  by 
Mr.  Macfarlane  to  assist  blm  in  Rnmeli's 
ejectment  suits,  and  Mr.  Macfarlane  says 
that  what  Mr.  Carter  said  to  Turman  he 
approved,  and  told  Mr.  Carter  so.  Mr.  Mac- 
farlane is  not  very  clear  In  his  testimony  as 
to  his  authority  to  represent  Btmiell  in  thla 
particular  case.  He  says  that  he  had  not 
such  authority  unless  be  got  it  "by  being 
originally  employed  to  recover  the  land,  and 
to  take  such  steps  as  he  thought  was  to  his 
best  interests."  Technically  Mr.  Turman 
may  ;iot  have  been  authorized  to  represent 
Bumell  in  this  court  in  the  appeal,  but  the 
evidence  satisfies  us  that  both  be.  Carter, 
and  Macfarlane  acted  in  perfect  good  faith 
in  the  matter.  There  is  not  the  slightest 
suspicion  that  either  one  of  them  intended  to 
wrong  Mr.  RumeU,  but  were  endeavoring  to 
protect  his  interest  In  the  lots.  This  court 
has  no  authority  now  to  recall  its  decree 
made  during  the  June  term,  1904^  Forchel- 
mer  v.  Tarble,  28  Fla.  99,  100,  1  South.  695. 
and  cases  dted. 

It  may  be  that  that  decree  would  be  void 
as  to  Rumeil  If  he  had  been  aggrieved  by  it 
in  any  substantial  way.  But  he  Is  not  ag- 
grieved, for  we  must  have  made  the  same 
decree  If  there  had  been  a  summons  and 
severance  as  to  RumelL  The  record  would 
stiU  liave  shown  him  to  be  a  necessary  par- 
ty, and  that  he  bad  not  been  brought  into 
court  The  evidence  shows  that  since  our 
decision  was  made  the  defendants  tiave  de- 
posited in  the  registry  of  the  court  below 
the  amounts  due  the  city  of  Tampa  for  tez- 
es,  soUdtors*  fees,  and  coats  of  suit  He  has 
sold  his  Interest  In  the  lote  and  conveyed 
them  without  warranty,  with  knowledge  of 
the  decree  of  this  court  and  received  the 
benefit  of  our  deoee  reversing  a  decree 
against  him.  His  name  ia  used  in  this  pro- 
ceeding  v^^a  the  condition  that  be  la  not  to 
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be  SDbJwt  to  trouble  mt  coats.  We  canoot 
dlBcover  In  what  respect  Bumeli  Is  aggriev- 
ed by  oar  decree.  His  grievance  seems  to  be 
purely  academic,  to  put  tbe  beet  constmctlon 
upon  his  petition  SDd  the  testimony.  He 
saya  tbat  our  decree  derived  him  of  bis  part 
of  the  residue  of  the  tOOO  paid  tor  tbe  prop- 
erty at  the  sale  under  the  reversed  decree, 
after  deducting  the  taxes,  costs,  etc.  That 
residue  Is  less  than  $200,  whereas,  availing 
himself  of  our  decree,  he  sold  his  interest  on 
January  2S,  1905,  for  $200.  He  got  a  ben- 
efit by  our  decree,  and  availed  himself  of  it 
Purthermore,  we  do  not  see  how  be  could 
get  any  part  of  tbe  $500  unless  he  made  him- 
self a  party  to  tbe  suit  below.  He  could  not 
test  his  right  to  It  withont  becoming  such 
party.  If  this  is  what  be  desires  to  do,  he  is 
not  injured  by  our  decree;  construing  his 
apparent  appearance  here  Into  an  actual  ap- 
pearance below.  If  a  decision  of  this  court 
were  shown  1»  be  void  by  matter  dehors  tbe 
record  after  tbe  tenxx  at  which  It  was  ren- 
dered, it  may  be  upon  a  proper  showing 
tbat  we  should  so  decide,  in  such  a  proceed- 
ing as  this.'  But  to  authorize  such  a  course 
tbe  evidence  at  least  should  be  full,  clear, 
and  satisfactory,  and  show  a  meritorious 
case  on  the  part  of  the  petitioner.  The  sol- 
emn decisions  of  this  court  should  not  be 
subject  to  attack  after  the  term  has  passed 
at  which  they  were  rendered,  except  for  the 
most  cogent  and  satisfactory  reason^  show- 
ing a  meritorious  case. 
Tbe  pniyers  ot  tbe  petition  are  denied. 

TAYLOR  and  FABKHILL,  JJ^  concur. 

COCKRELL  and  WHITFIBLD,  jrjr„  con- 
cur In  the  opinion. 

8HAGKUIIF0RD,  0.  J.,  dlSQualifled. 


BABOO  V.  DOYIiD  et  at 
(Snprme  Court  of  Florida,  Dlvlaion  A.  July 
11.  1906.) 

L  EQurrr— Bnx~-Ooii8TBDonoir. 

Where  there  ore  contradictory  or  incon- 
sistent allesationB  in  a  bill,  its  equity  will  be 
tested  by  the  weaker,  rather  than  by  the  stron- 
ger,  allegations. 

[EkI.  Note. — For  cases  in  point;  see  voL  19, 
OeoL  Dig.  Bquity,  |S  838.  386.] 

2l  Quimno  Titlb— When  Sdit  Lns. 

A  bill  to  remove  a  cloud  does  not  lie 
against  a  defendant  alleged  to  have  possessed 
hmiaelf  of  certain  of  the  lands,  to  have  leased 
others  of  them  to  other  parties,  and  to  tie 
otherwise  attemptliig  to  exwdse  etmtrol  of  all 
the  lands. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Quieting  TiUe,  SI  14-^] 

8^  UosraAOi— jBATi0TAonoir-:-SEmiio  AaxDi. 

A  Mil  to  set  aside  a  duly  recorded  satis- 
faction of  a  mortgage  on  the  ground  of  mis- 
take will  not  lie  against  one  who  purchased  un- 
der execntion  sale  against  tbe  mortgngor,  where 
tiie  mortguor  la  not  a  part7i  and  the  purchas- 
er is  not  shown  to  be  connected  with  the  satis- 
faction agxeesasnt,  or  to  have  had  other  than 


the  record  knowletbe  thereof,  and  the  only 
mistake  alleged  is  the  reliance  by  complainant 
on  a  statement  by  the  mortgagor  and  his  at- 
torney as  to  tbe  noneztotracn  of  a  public  record 
of  a  Judgment  aifecting  the  mortgaged  prop- 
erty. 

4.  Saub~Pabtie8. 

A  decree  setting  aside  a  mortgage  satis- 
faction agreement  and  ordering  a  sale  of  tbe 
mortgagor's  interest  In  the  mortgaged  lands 
under  a  proceeding  to  whidi  the  mortgagor  Is  not 
a  party  will  be  reversed. 
6u  Bqititt— Amenpiho  Bill. 

Where  complainant,  after  aiing  an  orl^ 
Inal  bill,  an  amended  bill,  an  amendment  to  an 
amen(ted  bill,  and  a  second  amended  bill, 
falls  to  state  a  case,  further  amendment  is  not 
as  of  eonrs&  but  in  reversing  tlie  case  the  bill 
Is  ordered  dismissed  without  prejudice. 

[Bd.  Note.— For  cases  In  V^at,  ass  jiA.  19, 
Cent  Dig.  Equity,  I  544.] 

(Syllabns  by  tbe  Court) 

Appeal  from  Circuit  Court,  Citrus  County; 
William  S.  Bullock,  Judge. 

Bill  by  Jennie  L.  Doyle  and  others  against 
Nickabud  Barco.  Decree  for  complainants, 
and  defendant  appeals.  Beveraed. 

H.  L.  Anderson,  for  appellant  T,  S.  Coog- 
ler  A:  Son  and  Angus  Patterson,  tot  appel- 
lees. 

COCKBELL,  J.  The  appellees,  after  sev- 
eral amendments,  filed  an  amended  bill  In 
February,  1804,  In  which  they  allege  substan- 
tially as  follows:  That  in  April,  1882,  W.  C. 
Doyle,  through  whom  they  claim  by  devise 
or  inheritance,  now  deceased,  entered  into  a 
partnership  with  one  A.  S.  Mann  for  the  pur- 
pose of  buying,  entering,  and  s^Ung  lands, 
and  that  Doyle  put  Into  said  partnership  $5,- 
000  in  casb,  of  which  sum  Mann  should  have 
colitributed  one-half,  bu^  being  unable  to  do 
so.  he  gave  his  note  to  Doyle  for  that  amount, 
bearing  6  per  cent  interest  That  the  $5,000 
was  invested  in  United  States  and  state  lands 
in  Hernando  county,  as  then  o^anlzed.  these 
lands  being  entered  in  part  in  their  Joint 
names,  in  part  in  the  name  of  A.  8.  Mann, 
and  in  part  In  the  name  of  W.  C.  Doyle,  but 
each  owning  a  half  Interest  in  the  lands. 
That  the  lands  were  to  be  sold  at  such  prices 
and  on  such  terms  as  would  be  agreeable  to 
both  Doyle  and  Mann,  and,  as  Doyle  had 
furnished  all  tbe  money,  Mann  was  to  take 
the  active  management  of  tbe  sales,  free  of 
charge,  while  the  taxes  and  other  necessary 
expenses  were  to  be  shared  equally;  and  to 
secure  and  make  certain  the  payment  of  said 
note  of  $2,500  and  the  interest  thereon  to 
said  Doyle  it  was  agreed  and  declared  that  a 
special  lien  on  the  said  A.  8.  Mann's  Interest 
in  all  of  said  lands  was  thereby  given  to  and 
retained  by  said  Doyle  until  said  note  and 
interest  thereon  should  be  paid,  and  out  of 
the  sales  first  ntade  the  proceeds  were  to  be 
equally  divided,  to  wit  one  half  to  tbe  said 
Doyle  in  bis  own  right  and  tbe  oth^  to  be 
credited  on  said  note  until  principal  and  in- 
terest were  paid,  after  which  the  proceeds  of 
all  sales  or  the  corpus  of  the  land  should  be 
equally  divided  cms  half  to  said  Doyle  and 
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the  other  half  to  eald  Mann.  All  of  these 
lands  were  selected  In  Hernando  comity  (as 
it  then  existed  In  18^),  exc^t  a  small  fcac- 
tlou  on  the  Withlacooche  river,  and  all  the 
expenses  Incident  to  surveying  the  same  were 
paid  and  settled  by  and  between  Doyle  and 
Mann  at  the  date  of  the  execution  of  the  ar^ 
tides  of  copartnership,  which  said  articles  of 
copartnership  were  recorded  In  Mortgage 
Book  1,  on  page  166,  in  the  office  of  the  clerk 
of  the  circuit  court  of  Hernando  county,  Pla., 
on  the  20th  day  of  April,  A.  D.  1882,  and 
upon  division  of  the  county  were  transcribed 
to  Mortgage  Book  1,  on  page  43,  of  the  rec- 
ords in  the  clerk's  office  of  Citrus  county  (and 
a  certified  copy  thereof  Is  filed  with  the  orig- 
inal bill,  marked  "Exhibit  A,"  and  is  made 
a  part  of  this  bill).  That  Doyle  during  his 
lifetime,  and  since  his  death  In  November, 
1882,  his  heirs,  paid  all  the  taxes  and  other 
necessary  charges,  amountiDg  to  a  lai^  sum, 
no  part  whereof  has  been  paid  by  Mann. 

Tbat  In  the  management  of  the  estate  of 
W.  O.  Doyle,  In  order  to  secure  a  friendly 
settlement  with  Mann,  who  had  paid  nothing 
on  bla  note.  Jennie  L.  Doyle,  as  executrix, 
being  a  nonresident,  and  ignorant  of  any 
judgments  against  Mann,  and  having  been 
advised  by  Mann  and  his  attorney  that  there 
were  no  judgments  affecting  this  land,  In 
March,  1898,  entered  into  an  agreement  with 
Mann  whereby  for  the  sum  of  $300  she  ex- 
ecuted under  seal  a  full  satisfaction  of  "alt 
matters  and  things,  claims  and  demands, 
whether  in  law  or  in  equity,"  and  at  the  same 
time  took  from  Mann  and  wife  a  quitclaim 
deed  of  their  Interest  In  the  land,  but  no  con- 
sideration except  the  deed  from  Mann  was 
given  for  the  mortgage,  the  executrix  relying 
on  the  representations  of  Mann  and  bis  attor- 
ney that  there  were  no  judgments  against 
Mann,  and  "that  the  Doyle  estate  was  re- 
ceiTing  by  said  deed  from  A.  S.  Mann  a  good 
and  sufficient  title;  that  the  lands  are  wild 
and  unimproved." 

That  on  July  15. 1895,  there  was  entered  In 
the  clerk's  office  of  Citrus  county,  which  coun- 
ty had  been  carved  out  of  Hernando  county, 
and  contained  in  large  part  the  lands  men- 
tioned above,  a  deficiency  Judgment  against 
said  Mann  In  the  sum  of  $5,101.05,  arising  out 
of  a  foreclosure  proceeding  in  Hillsborough 
coimty,  theretofore  instituted  by  the  execu- 
tors of  John  F.  Dunn,  deceased,  against  the 
said  Mann,  on  which  judgment  execution  is- 
sued In  April,  1900.  That  in  the  settlement 
of  the  Dunn  estate  this  judgment  was  bought 
at  public  sale  for  a  nominal  sum  by  Barco, 
who  knew  "all  the  facts  and  circumstances 
connected  with  the  said  contract  and  settle- 
ment between  said  A.  8.  Mann  and  the  Doyle 
estate  and  of  tbe  existence  of  said  mort- 
gage." That  after  the  purchase  of  the  judg- 
ment Barco  caused  the  execution  thereon  to 
be  levied  upon  a  large  portion  of  tbe  lands 
and  '^11  the  right,  title,  etc.  of  said  A.  S. 
Mann  in  said  lands  were  sold  by  said  sheriff 
of  Citrus  county,  and  pnrdiased  by  said  Bar- 


co for  a  nominal  sum,**  a  sherlfTs  deed  ex- 
ecuted, and  under  said  deed  Barco  "has  pos- 
sessed himself  of  certain  of  said  lands,  and 
leased. others  of  them  to  other  parties,  and 
otherwise  attempts  to  exercise  control  of  alt 
of  such  lands"  without  complainants'  con- 
sent, and  to  their  great  and  irreparable  in- 
Jury,  and  Barco's  Insolvency  is  alleged  on  In- 
formation and  belief. 

That  tbe  amount  loaned  Mann  for  the  pur- 
chase of  the  lands,  for  which  a  lien  was  given 
by  him  under  the  contract,  together  with  the 
payment  of  taxes  and  other  expenses  inci- 
dent to  the  case  and  protection  of  tbe  lands, 
was  far  In  excess  of  the  value  of  Mann's  In- 
terest therein,  and  nothing  has  been  receiv- 
ed for  the  mortgage,  except  tbe  deed,  which 
Is  entirely  insufficient;  that  at  the  time  of 
the  aforesaid  compromise  settlement,  the 
said  Jennie  Doyle,  being  a  nonresident, 
was  ignorant  of  the  Dunn  judgment,  and 
was  Induced  by  Mann  and  his  attorney  to  be- 
lieve there  were  no  judgments  against  Mann 
affecting  tbe  lands,  and  on  this  assurance 
she  accepted  the  deed,  and  gave  ,Mann  a  full 
discliarge  and  acquittance  of  tils  mortage 
debt,  as  well  as  of  other  claims  the  estete 
might  have  against  him;  that  alt  the  Doyle 
estate  received  for  the  mortgage  and  lien  for 
taxes  was  the  quitclaim  deed  accepted  under 
the  assurance  and  belief  that  there  was  no 
Judgment  against  Mann,  and  that  the  prop- 
erty conveyed  la  wholly  insufficient  to  aatis^ 
tbe  mortgage  lien ;  and,  further,  that  at  the 
time  Barco  bought  the  Dunn  judgment,  and 
before  his  judgment  lien  attached,  he  knew 
of  the  existence  of  the  mortgage,  and  had 
notice  and  knowledge  of  the  compromise  set- 
tlement had  between  Mrs.  Doyle  and  Mann. 

The  prayers  are  "that  the  mortgage  be 
decreed  to  be  in  existence,  and  a  valid  lien 
superior  to  the  judgment  lien  of  Barco,  and 
that  the  settlement  as  between  A.  8.  Mann 
and  Mrs.  Jennie  L.  Doyle,  so  far  as  It  relates 
to  the  lands  in  Citrus  coun^,  be  declared 
ineffective  and  set  aside";  that  an  account 
be  taken  of  tbe  amount  due  on  account  of 
the  mortgage  and  taxes,  and  the  lands  sold 
to  satisfy  the  same;  that  Mann's  half  in- 
terest in  the  Hernando  county  lands  be  first 
sold,  and,  if  Insufficient,  then  tbe  Citrus  coim- 
ty lands;  that  the  sheriff's  deed  be  declared 
null  and  void  on  all  such  lands  as  may  be 
sold  under  the  decree;  and  for  general  relief. 

The  defendant  answered  the  bill.  Incorpo- 
rating In  the  answer  a  demurrer  for  want  of 
equity  and  parties.  Bepllcatlon  was  filed, 
the  demurrer  set  down  and  overruled,  and 
testimony  taken,  whereupon  a  decree  was 
rendered  in  accordance  with  tbe  prayers  of 
the  MIL  From  this  decree  the  appeal  1*- 
taken. 

It  is  apparent  from  the  foregolpg  state- 
ment  that  there  Is  not  equity  In  tbe  com- 
plainants as  against  Barco,  assuming;  as  we 
must,  that  they  have  stated  the  case  as 
strongly  as  the  facts  will  warrant  Herrin 
T.  Brown,  44  Fla.  782,  88  South.  622.  In- 
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th^  Mef  filed  iwn  fbey  M«k  to  work  oat 
an  equity  to  remove  a  cloud  upon  title,  bat 
this  tluj  dearly  cannot  do  la  the  face  of  an 
alleeatlim  by  tbem  that  Baroo  '*haB  poaseesed 
himself  of  coitaln  of  aald  lands,  and  leased 
otho*  of  them  to  other  parties,  and  other- 
wise attempts  to  aerclse  control  of  all  of 
such  lands"  (Hughes  t.  Hannah,  89  Fla.  36S, 
22  South.  618),  which  renders  nagatory  the 
other  allegation,  whatever  of  force  It  might 
otherwise  have,  "that  the  lands  are  wild  and 
mdmproved**  (Darham  v.  Bdwards  [Fla.]  38 
Sooth.  926),  and  authorities  dted  therein.  It 
is  not  eroi  claimed  that  the  bill  can  be  sus- 
tained as  a  bill  for  partition,  against  whldi 
numorous  objections  might  be  urged;  but  it 
was  sustained,  as  appears  from  an  <^lnlon 
filed  by  the  circuit  judge  and  Incorporated 
Into  the  transcript  as  a  bill  .to  set  a^de  tbe 
satisfaction  of  the  mortgage  upon  the  ground 
of  a  mistake  of  feet  as  to  the  existence  of 
tbe  Dunn  Judgment,  and  It  is  to  this  aspect 
of  the  case  we  shall  address  ourselves  move 
partlcnlarly. 

It  wiU  be  noticed,  In  the  first  place,  that  A. 
S.  Mann,  by  whom  It  is  alleged  tbe  mlstase 
was  caused.  Is  not  a  party,  and  It  is  his  con- 
summated contract  that  Is  to  be  torn  up  by 
the  roots,  to  ttie  detriment  of  Barco,  who  Is 
in  no  way  connected  with  the  making  of  that 
contract  as  a  party  or  agent  or  witness.  In 
the  second  place,  the  mistake  of  fact  relied 
on  is  that  Doyle's  testatrix,  a  nouresldeni, 
did  not  go  to  the  public  records  of  Gltms 
county,  to  see  what  might  be  there  disclosed 
as  notice  to  the  world,  but  relied  on  an  al- 
leged statement,  whether  of  fact  or  of  law, 
by  Mann  and  Ids  attorney,  that  there  were 
no  judgments  against  Mann  "affecting  the 
lands." 

In  the  third  place,  the  allegattons  of  the 
bill  are  not  sufficient  to  hold  Barco  responsi- 
ble for  any  supposed  secret  Inducement  op- 
eratlng  as  between  Mann  and  the  executrix, 
BO  as  to  do  away  with  bis  advantage  as  a 
purchaser  with  only  record  notice.  The  blU 
does  not  aver  goUty  knowledge  In  Barco  of 
the  alleged  false  representation  by  Mann, 
bat  merely  that  at  the  time  he  bought  the 
Dunn  judgment  "he  knew  of  the  existence 
of  the  mortgage,  and  had  notice  and  knowl- 
edge of  the  compromise  settlement  had  be- 
twvoi  Mn.  Doyle  and  Mann."  Tbe  deeds 


evidencing  both  of  tlieee  fiicts  were  duly  re* 
corded,  and  every  one  Is  hdd  to  notice  and 
knowledge  of  them.  It  Is  true  that  in  a  for* 
mer  part  of  the  bill  there  is  a  general  allega- 
tion that,  before  purcba^g  the  judgment, 
Barco  "well  knew  all  the  facts  and  circum- 
stances connected  with  the  said  contract  and 
settlement  between  said  A.  S.  Mann  and  tbe 
Doyle  estate,  and  of  tbe  existence  of  the 
mortgage";  but  this  general  averment,  even 
If  It  could  by  Itself  be  construed  as  Imputing 
to  him  knowledge  of  the  alleged  false  repre- 
sentations as  to  the  nonexistence  of  a  public 
record.  Is  so  weakened  by  the  subseQuent 
averment  as  to  tbe  extent  of  bis  knowledge 
as  to  be  wholly  Insuffldent  to  connect  him 
with  the  baud  or  mistake.  Durham  t.  Bd- 
wards, supra. 

It  does  not  appear  what  Intermt,  If  any, 
Barco  is  claiming  In  that  part  of  the  land 
that  la  located  In  Hernando  county.  Tbe 
shOTUTs  deed,  under  which  alone  he  appears 
to  be  asserting  title,  covered  only  the  Citrus 
county  land,  and,  if  the  compromise  agree- 
ment Is  to  be  set  aside,  the  legal  title  to 
Mann's  undivided  half  Interest  would  be  re- 
vested In  Manu,  and  the  court  would  be  pow- 
erless to  act  In  bis  absence  from  the  record. 

We  have  carefully  considered  tbe  Judg- 
ment to  be  entered  In  this  case.  There  have 
been  filed  already  an  original  bill,  an  amend- 
ed bill,  an  amendment  to  the  amended  bill, 
and  a  second  amended  bill,  and  complaiuants 
have  failed  to  state  a  case.  Under  tbe  cir- 
cumstances we  feel  Justified  In  reversing  tbe 
decree,  with  directions  to  dismiss  the  bill, 
without  prejudice,  however,  to  the  right  of 
appellees  to  file  an  entirely  new  or  to 
proceed  at  law,  as  they  may  be  advised. 
Florida  Land  Rock  Phosphate  Company  v. 
Anderson  (Fla.)  89  South.  892,  and  authori- 
ties ther^  cited.  See,  especially,  Mattalr  v 
I^yne,  IS  Fla.  682. 

SHACKLDFOBD,    a    J.,    and  WHIT- 

FIELD,  J.,  concur. 

TAYLOR.  P.  J.,  and  PARKHILI^  con- 
cur in  the  opinion. 

HOOKDR,  J.,  dlsqasHfled,  took  no  part  in 
this  decision. 
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STAFFORD  v.  BTATBl 

(Baptwne  Court  ot  Florida,  Dlvliion  A.  Jul? 
U,  1906.) 

1.  HovioioB— InsTRuoTxoRB— SzLr-DsnnsB. 

In  a  prosecution  for  bomldde,  Instructloiu 
asked  hy  the  defendant  on  the  Biibj«ct  of  self- 
defenae,  which  do  not  Include  the  proposition 
that  the  defendant,  to  Justify  his  acta  on  the 
sronnd  of  self-defense,  must  nave  used  all  rea- 
sonable means  within  his  power  and  consistent 
with  his  own  safety  to  avoid  danger  and  to 
avert  the  necessity  of  taking  the  life  of  the  de- 
ceased— a  limitation  which  has  been  approved 
by  this  court  in  several  cases — are  properly  re- 
fused when  the  charm  given  by  the  court  as  to 
self-defense  was  fml  and  correct  under  the 
facta  of  the  case. 

£Bd.  Nota^-^E^T  cases  In  point,  we  toL  20, 
Cent  Dlf.  Homicide.  SS  614-6^p 

2.  S.ua)—BviDBRCfi— Threats. 

In  the  prosecutjpn  of  Willie  Stafford  for 
homicide,  where  the  acts  of  the  participanta  at 
the  beeinnins  of  the  fatal  encounter  are  shown 
in  evldraice  oy  evewitnesses  without  material 
variance,  and  evidence  of  threate  made  by  the 
deceased  agahist  the  defendant  eight  days  before 
the  difficulty  were  admitted  without  objection, 
and  not  contradicted,  other  threata  made  by 
the  deceased  against  "one  of  the  Staffords ' 
more  than  fifteen  months  prior  to  the  encounter 
were  immaterial,  and  it  was  not  error  to  ex- 
clude testimony  as  to  such  prior  threata. 

[Bd.  Note.— For  cases  In  point,  see  voL  28, 
Cent  Dig.  Homicide,  U  283-296.] 

(Syllabna  by  the  Govrt.) 

Brnir  to  drcnit  Court,  Holmes  C0UDI7; 
Obarles  B.  Farkhlll,  Judge. 

Willie  Stafford  was  convicted  of  man- 
daughter,  and  brings  error.  Affirmed. 

Maxwell  &  Beeves,  for  plaintiff  In  error. 
W.  H.  EUis,  Atty.  Gea,  for  the  State. 

WHITFIEIiD,  J.  The  plaintiff  in  wror 
was  convicted  of  manslaugliter  In  the  circuit 
court  for  Holmes  county,  and  to  a  Judgment 
sentencing  him  to  the  state  prison  for  sevtti 
years  this  writ  of  error  was  taken.  . 

At  the  trial  exception  was  taken  to  the  re- 
fusal of  the  court  to  give  each  of  three  char- 
ges requested  by  the  defendant,  as  follows: 

"A  person  upon  whom  a  felonious  assault 
Is  made  is  not  required  to  retreat  In  order 
to  avoid  taking  the  life  of  bis  assailant,  but, 
If  free  from  fault  In  bringing  on  the  diffi- 
culty, be  may  stand  his  ground,  and  defend 
himself,  even  to  the  ex^t  of  taking  Ufe^  If 
necessary  to  protect  himself.*' 

"If  the  defendant  was  the  aggressor  in 
bringing  on  the  difficulty  originally,  but  after- 
ward be  honestly  abandoned  the  dlfflcnlty, 
and  withdrew,  and  Jones,  knowing  tbls,  fol- 


lowed the  defendant  iqi,  and  assaulted  him 
with  a  rail,  likely  to  produce  great  bodily 
harm,  the  defendant  was  not  required  to  re- 
treat, but  would  be  Justified  In  standing  his 
ground  and  defending  himself,  even  to  the 
extent  of  taking  life,  if  necessary  to  protect 
himself." 

"If  tbe  defendant  was  not  the  aggressor 
in  bringing  on  the  difficulty  in  which  Jones 
lost  his  life,  and  that  Jones  assaulted  him 
(tbe  defendant)  with  a  rail,  likely  to  produce 
great  bodily  harm,  the  defendant  would  be 
Justified  in  standing  his  ground  and  defend- 
ing himself,  even  to  tbe  extent  of  taking 
Jones'  life." 

Tbe  refusal  to  give  these  charges  cannot 
be  aald  to  be  error  under  the  facts  of  this 
case.  They  do  not  include  tbe  proposition 
that  the  defendant,  to  Justify  his  acts  on  the 
ground  of  self-defense,  must  have  used  all 
reasonable  means  within  his  power  and  con- 
sistent with  his  own  safety  to  avoid  danger 
and  to  avert  the  necessity  of  taking  the  life 
of  the  deceased — a  Umitation  which  has  been 
approved  by  this  court  In  several  cases. 
Peaden  v.  State  (Fla.)  85  South.  204;  Snell- 
Ing  T.  State  (Fla.)  S7  South.  S17,  the  charge 
given  by  the  court  as  to  self-defense  was 
quite  full  and  correct,  and  corored  the  facta 
of  tbe  case. 

Error  is  also  assigned  to  tbe  rejection  by  the 
court  of  evidence  of  threats  made  about  16 
months  before  by  the  deceased  against  "one 
of  the  Staffords,"  which  were  not  shown  to 
have  been  communicated  to  the  defendant 
Where,  as  in  this  case,  the  acts  of  the  par^ 
ticlpanta  at  the  beginning  of  the  encounter 
are  shown  in  evidence  by  eyewitnesses  with- 
out material  variance,  and  evidence  of 
tbreate  made  by  the  deceased  against  the 
defendant  eight  days  before  the  difficulty 
wore  admitted  without  objection,  and  not 
contradicted,  other  threats  made  by  tbe  de- 
ceased against  "one  of  tbe  Staffords"  more 
than  fifteen  months  prior  to  the  encounter 
were  immaterial,  and  It  was  not  error  to  ex- 
clude testimony  as  to  such  prior  threats. 

The  evidence  sustains  the  verdict. 

The  Judgment  la  affirmed. 

SHAOKIiBFORD,  a  J.,  and  COOKBELL, 
3^  concur. 

TATLOB,  P.  J.,  and  HOOKER,  J.,  concur 
in  the  opinion. 

PAUKHUiL,  J.,  being  disquallfled,  took  no 
part  in  thla  ded^on. 
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HiniBABD  at       T.  ANDSBSON. 
(Boprane  Goort  of  Ilwlda,  Dlrbioii  B.  July 
U,190S.) 

L  PLUDnro  —  Guraui.  laajm  —  STBiKmo 

Where  there  ia  a  plea  of  the  geDeral  iasae. 
an  additional  plea  amoontiDg  to  the  (eneral 
iMua  la  properly  strick^fi  out  on  motion. 

[Ed.  Note. — Vot  caaea  in  point,  aee  toL  88, 
Cent  Vis.  Pleadins.  8  lOSSWIl 

2.  Saib. 

To  anthorise  the  atriklng  oat  ot  a  plea.  It 
muat  be  not  only  Infwmal  and  bad.  but  It  nnut 
be  wholly  Irrelevant 

[Bd.  Note.— For  caaea  in  point  ae*  ToK  SO* 
Omt.  Dig.  Pleadins,  H  llO^lllOJ 

3.  Sau— AunDincHT. 

A  motion  for  compalsory  amendment  and 
the  order  of  the  coart  arranting  the  motion 
Bhoold  point  ont  in  what  particular  the  plea  la 
defective  and  needa  reformation. 
(Syllabna  by  the  Oonrt.) 

O^Tor  to  Clrcnit  OOnrt,  Maiion  County ' 
William  8.  Bollock,  Judge. 

Action  H.  Anderaon  against  George 
U.  Hubbard  and  T.  W.  Hood.  Judgment  for 
plalntU^  aad  def^idanta  turlng  error.  Be- 
TeiMd. 

Allrea  ft  DaTla,  for  plaintiffs  In  ercor.  R. 
U  Anderson,  for  defendant  In  error. 

PAKKHILL,  J.  The  defendant  in  error, 
plaintiff  below,  sned  the  plalntlffa  In  rarer 
In  an  action  of  aasumpalt  Tbe  declaration, 
leaving  off  the  formal  parts,  Is  as  follows: 
"Whereas,  In  the  county  aforesaid,  the  de- 
fendants wen  on  the  1st  day  of  August 
1908,  Indebted  to  the  plaintiff  In  the  sum  of 
1225,  being  the  price  and  value  of  a  certain 
pomp  before  that  time  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  and  being  bo 
indebted,  and  In  consideration  Uiereof,  the 
defendants  then  and  there  promised  the 
platntlff  to  pay  12io  plaintiff  the  said  sum  of 
money;  that  the  same  Is  now  overdue,  and 
no  part  of  same  has  ever  been  paid,"  etc. 

On  the  6th  day  of  October,  190S,  the  de- 
fendant filed  the  following  pleas:  (1)  That 
they  never  were  indebted  as  alleged. 

(2)  That  they  never  promised  as  alleged. 

(3)  They  deny  that  the  plaintiff  ever  sold 
these  defendants  any  pump  as  alleged. 

(4)  Defendants  further  say  that  the  mat* 
ters  and  things  set  forth  and  alleged  in  the 
declaration  In  this  cause  and  tbe  claim 
thwein  set  forth  were  set  forth  as  ground  of 
action  by  tbe  said  plaintiff  In  a  pretended  pe- 
tition in  bankruptcy  against  these  defendants 
in  the  District  Court  of  the  United  States, 
wherein  the  said  plaintiff  and  others  were 
petitioners;  that  the  said  acconnt  sued,  on  here 
was  In  issue  In  the  said  cause,  and  that  the 
said  District  Court  of  the  United  States  for 
the  Southern  District  of  Florida,  wherein 
said  cause  was  pending,  after  full  hearing  on 
the  pleadings  and  proof,  dismissed  the  said 
petition  at  the  cost  of  tbe  said  Anderson  and 
the  other  petitioners,  withont  any  reserva- 
tion whatever:  that  said  dismissal  was  upon 


the  merits  of  said  petition,  which,  among 
other  things,  Involved  the  question  of  the 
liability  of  these  defendants  upon  the  same 
claim  or  account  here  set  f  ortb,  and  the  mat- 
ters now  In  Issue  between  the  parties  were 
thereby  adjudicated. 

(5)  These  defendants  further  say  that  the 
said  Anderson  U  Indebted  to  them  In  a  large 
sum  of  money,  to  wit,  In  the  sum  ot  f790, 
for  the  foliowbig  items  of  property,  to  wit: 
181  rails  24  feet  long,  80  and  40  pound  rail. 
f570;  two  hoisting  drmns  and  frictions,  $200; 
and  one  saw  gummer,  DIston  make — ^all  of 
which  items  of  property  were  loaned  by  these 
defendants  to  one  H.  O.  Hossard,  and  used 
by  him  in  a  phosphate  mine  near  Julleth, 
Florida,  and  were  there  found  by  the  said 
Anderson  some  time  In  the  summer  of  1900, 
and  were  by  him  converted  to  bis  own  use. 
Wherefore  these  defendants  say  that  the 
said  Anderson  is  Indebted  to  these  defend- 
ants in  the  sum  of  $780,  which  sum  they  are 
ready  and  willing  to  offset  against  him  claim, 
and  pray  Judgment  of  the  court  for  any  bal- 
ance found  in  their  favor. 

The  plaintiff  Joined  Issue  on  the  first  and 
second  pleas;  and  moved  to  strike  the  tiilrd 
plea,  and  to  require  amendment  of  the  fourth 
and  fifth  pleas. 

On  the  17th  day  of  February.  1904,  the 
court  ordered  a  reformation  of  the  third  and 
fourth  pleas,  and  on  the  23d  day  of  March, 
1904,  the  court  struck  out  the  fifth  plea. 
Then  followed  a  trial  by  a  Jury,  a  verdict  and 
Judgment  for  the  plaintiff.  From  this  Judg- 
ment the  defendant  sued  out  a  writ  of  error. 

The  first  error  assigned  is  that  the  court 
erred  in  Its  order  of  February  17,  1904,  strik- 
ing the  third  and  fourth  pleas.  This  order 
Is  as  follows:  "This  cause  came  on  to  be 
heard  on  motion  to  compel  a  reformation  of 
the  third  and  fourth  •  •  •  pleas,  and  the 
same,  being  considered.  Is  sustained."  From 
this  It  would  seem  that  the  court  did  not 
strike  these  pleas.  There  was  no  motion  to 
reform  tbe  third  plea,  but  a  motion  to  strike 
it  The  trial,  however,  proceeded  as  If  the 
third  plea  had  been  stricken  out  The  court 
so  regarded  It  and  in  this  there  was  no  er- 
ror. This  plea  presented  a  defense  available 
under  tbe  general  Issue,  and  ought  to  have 
been  stricken  out 

There  was  no  error  In  the  order  requiring 
a  reformation  of  the  fourth  plea.  This  was 
a  bad  plea  both  in  form  and  substance. 

The  second  assignment  of  error  la  that  the 
court  erred  In  Its  order  filed  March  23,  1004, 
striking  the  fifth  plea.  There  does  not  ap- 
pear to  be  any  motion  to  strike  this  plea, 
but  only  a  motion  to  reform;  and  this  last 
motion  Is  defective  in  not  pointing  out  in 
what  particulars  this  plea  was  defective  and 
needed  reformation.  It  seems  to  us  that.  If 
this  plea  had  followed  the  form  prescribed  In 
subsection  6  of  section  1075,  Rev.  St  1892. 
and  had  used  language  making  it  clear  that 
the  tort  Involved  was  waived,  and  that  tbe 
defendant  only  claimed  the  value  of  the  ar- 


Digitized  by 


108 


89  80UTHBBN  RBFORTBBi 


(FUu 


ttcles  described  tiiereln,  Oie  plea  wonld  have 
been  unobjectionable.  These  were  formal 
defects,  and  the  plea  could  bare  been  amend- 
ed so  as  to  avoid  them  if  the  order  of  tbe 
court  had  pointed  them  out,  and  opportnnf- 
tjr  had  been  given  for  amending.  19  Am.  ft 
Eng.  Ency.  PI.  &  Pr.  762.  We  think  the  court 
erred  In  striking  out  this  plea. 

The  Judgment  Is  reversed  at  coat  of  de- 
fendant In  error,  with  directions  that  the  de- 
fendants be  allowed  opportunity  for  amend- 
ing the  fifth  plea,  and  for  such  other  pro- 
ceedings as  may  be  conformable  to  law. 

TATLOB,  P.  J.,  and  HOOKBBy  concor. 

8HACKLEF0RD,  C.  J.,  and  COCKRELL 
and  WH1TFI£LD,  JJ.,  concur  In  the  <vin- 
loa. 


TOWN  OF  ORUOND  t.  SHAW  et  iL 

(Supreme  Court  of  Florida,  DItUod  A.  July 
11,  1009.) 

1.  HuniOIFAL    OoBFOBATIOnS  —  ExCLTmiNO 
LA.TTDS  FBOU  I/tUITS— FBOCEDnBB— PABTIES. 

In  a  proceeding  taken  under  chapter  5197, 
p.  139.  Acta  1903,  to  exclude  lands  from  the 
corporate  llmlta  of  a  municipal  organization, 
the  husbands  of  married  women  who  are  among 
the  owners  of  the  land  so  sought  to  be  ezclodeo 
may  not  tie  necessary  parties,  but  they  are  not 
improper  parties ;  and  tbe  widow  and  executrix 
of  a  deceased  testator  may.  In  the  absence  of  a 
contrary  allowing,  be  considered  as  owners  of 
the  land  for  the  purposes  of  such  proceeding. 

2.  Same— AXLBOATions— OwRBBSHiP. 

In  a  proceeding  under  chapter  5197,  p.  139, 
Acts  1903,  to  exclude  lauds  from  a  municipfil 
organization,  where  the  petition  gives  the  names 
of  tbe  owners  of  the  land  sought  to  be  excluded 
as  shown  by  the  last  tax  roll  of  the  town,  and 
the  BubdivisioDs  of  tbe  land  owned  by  each  of 
them,  and  alleges  that  of  the  owners  so  givoi 
all  are  plainci^  except  two,  It  sufficiently  al- 
lages  ^  owners  of  the  land  sought  to  be  excluded. 

3.  KiAUB— Petition. 

A  proceeding  under  chapter  S197,  p.  1S9, 
Acts  1903,  to  exclude  lands  from  a  municipal 
organization,  does  not  aSect  the  title  to  tbe 
land,  nor  does  it  impose  any  burdoi  upon  it, 
and  when  the  petition  alleges  that  at  least  three- 
fourths  of  the  owners  of  the  lands  sought  to  be 
excluded  are  plaintiffs,  as  required  by  the  stat- 
ute, it  is  sumcient,  even  though  all  tbe  owners 
are  not  parties. 

4.  CoNSTircTiowAi.  Law  —  Title  or  Act  — 

MDNICIFAI.rnB8— OOVEBNHEITT. 

Chapter  5197,  p.  138,  Acts  IDOB,  being 
"An  act  to  amend  chapter  4601,  Laws  of  Flori- 
da, approved  June  5,  1897,  being  entitled 
An  act  to  amend  section  720  of  the  Revised 
Statutes  of  the  state  of  Florida,  in  refer- 
ence to  contracting  of  territorial  limits  of 
cities  and  towns,"  is  not  In  conflict  with  tbe 
provision  of  section  16  of  artide  3  of  the  Cou- 
Btitutlon  that  "each  law  enacted  in  the  Legin- 
lature  shall  embrace  but  one  subject  and  matter 
properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  tbe  title,"  nor  with 
the  provision  of  section  8  of  article  8  of  the 
Oonstitution  that  "the  Legislature  shall  have 
power  to  establish  and  to  abolish  municipalities, 
to  provide  for  their  government,  to  prescribe 
Ihefr  jurisdiction  and  powers,  and  to  alter  or 
amend  the  same  at  any  time,"  nor  with  article 
2  o^  the  Constitution,  which  ordains  that  "the 


f)Owers  of  the  government  of  the  state  of  Flor- 
da  shall  be  divided  Into  three  departments — 
legislative,  executive  and  Judicial;  and  no  per- 
son properly  belonging  to  one  of  the  depart- 
meuto  shall  exercise  any  powox  appertaining  to 
either  of  the  others,  ex<»pt  fai  casas  eq»iessly 
provided  for  by  this  Oonstitntion.** 

5.  EvinsnoB— CERTiniD  Oopt  or  Tax  Rozj. 
— Aduissibilitt. 

In  a  proceeding  under  chapter  6197,  p.  139, 
Acts  1903,  to  exclude  lands  from  a  municipal 
organisation,  a  duly  certified  copy  of  a  portion 
of  the  tax  roll  of  the  town,  which  copy  pur- 
ports on  its  face  to  contain  all  that  relates  to 
the  names  of  owners  and  description  of  lands  in 
controversy  that  appears  in  the  tax  roll.  Is 
properly  admitted  In  evidence  to  show  that  the 
lands  were  upon  the  tax  roll  of  the  town,  ansosa 
ed  to  tbe  persons  named  as  owners  thereof. 

6.  Appeai^Revibw. 

There  being  evidence  to  sustain  the  find- 
ings of  the  trial  court,  they  will  not  be  dis- 
turbed on  appeal. 

(Syllabus  by  the  Oourtl 

Error  to  Circuit  Court,  Vohuia  Gounty; 
Minor  S.  Jones,  Judge. 

Proceedings  by  EL  B.  Shaw  and  others 
against  the  town  of  Ormond  to  exclude  lands 
from  Its  corporate  limits.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firm ed. 

On  October  23,  1903,  a  petition  was  filed 
In  the  circuit  court  for  Volusia  county  under 
the  proTlsIona  of  chapter  S197,  p.  189,  Acta 
1903,  In  which  It  Is  alleged  that  Hiram  B. 
Shaw  and  more  than  12  other  named  per- 
sons "constitute  three-fourths  of  the  own- 
ers of  land  in  fractional  sections  10  and  11, 
T.  14  S.,  R.  82  E.,  on  the  east  aide  of  tbe 
Halifax  river  in  Volusia  county,  Florida, 
which  said  fractional  sections  are  subdivid- 
ed and  mapped  as  'Bellewood,*  'Assessors 
Triton  Beach,'  and  'Triton  Beach,*  maps  of 
which  are  on  record  In  the  clerk's  office  of 
Volusia  county  at  De  Land";  "that  said  sec- 
tions 10  and  11  on  tbe  east  side  of  the  Hall- 
tax  river  constitute  a  connected  body  of  land 
one  mile  north  and  south  by  about  one-half 
mile  east  and  west,  constituting  tbe  north- 
east corner  district  within  the  corporate  lim- 
its of  tbe  town  of  Ormond,  a  municipal  cor- 
poration"; "that  the  town  of  Ormond  Is  an 
incorporated  town  containing  less  than  160 
qualified  electors,  which,  ovring  to  the  ex- 
tent of  Its  territory,  has  embraced  within  Its 
limits  said  sections  10  and  11  on  the  east 
side  of  the  Halifax  river,  forming  the  north- 
east corner  of  the  Incorporated  territory, 
•  •  •  and  said  territory  Is  by  reason  of  Its 
situation  and  distance  from  the  village  of 
Ormond  virtually  and  commensurately  oc- 
cluded from  the  benefits  of  tbe  municipal 
organization,  while  the  said  lands  are  sub- 
jected to  municipal  taxation,  and  these  al- 
legations are  illustrated  by  the  map  of  the 
town  of  Ormond,  which  Is  attached  to  and 
made  a  part  of  this  petition."  The  territo- 
rial limits  of  the  town  are  set  forth,  and  pe- 
titioners object  to  being  Included  within  the 
corporate  limits  of  said  town  because  their 
lands  are  subjected  to  municipal  taxation 
wltboat  commensurate  benefit  because  th^ 
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are  on  tbe  opposite  aide  of  the  river,  and  a 
long  distance  nortb  of  tbe  village  proper. 
There  are  no  town  Improvements  of  any  kind 
In  the  territory,  nor  Is  any  of  tbe  money 
exacted  from  petitioners  In  the  'way  of  mu- 
nicipal taxation  devoted  to  municipal  pur- 
poses within  this  territory,  nor  Is  petition- 
ers'  properly  In  any  sense  "town  property." 
Tbe  owners  of  the  land  In  said  sections  10 
and  11  as  shown  by  tbe  last  tax  roll  of  tbe 
town  of  Ormond  are  given,  and  It  is  alleged 
tbat  of  the  owners  so  given  all  are  plaintiffs 
except  two.  Petitioners  applied  to  the  clr- 
cnlt  court  "for  an  order  excluding  fractional 
sections  ten  (10)  and  eleven  (11),  township 
fourteen  (14)  sontb,  range  thirty-two  (32) 
east,  on  the  east  side  of  the  Halifax  river, 
from  tbe  corporate  limits  of  the  town  of 
Ormond." 

A  demurrer  was  filed,  raising  questions  as 
to  proper  parties,  ownership  of  tbe  lands 
■ought  to  be  excluded,  the  consljpictlon  of 
chapter  5197,  p.  139,  Laws  1903,  and  Its  va- 
lidity under  articles  2  and  8  and  section  16 
of  article  3  of  the  Constitution.  This  de- 
murrer was  overruled,  and  an  answer  was 
filed.  In  which  it  Is  stated  that  the  "respond- 
ent admits  that  It  Is  a  municipal  corpora- 
tion organized  under  the  general  Incorpora- 
tion laws  of  the  state  of  Florida,  and  tbat 
Its  municipal  boundaries  are  as  set  forth  In 
the  petition.  Respondent  Is  not  sufficiently 
advised  to  make  answer  as  to  whether  tbe 
petitioners  are  tbe  owners,  respectively,  of 
the  several  lots  or  parcels  of  land  alleged  In 
tbe  petition,  or  as  to  whether  petitioners 
constitute  tbree-fourtbs  of  the  owners  of 
land  in  fractional  sections  10  and  11,  T.  14 
a.,  R.  32  E.,  on  the  east  side  of  tbe  Halifax 
river,  as  alleged  In  tbe  petition.  Respond- 
ent therefore  denies  each  of  said  allegations, 
and  prays  strict  proof  thereof.  Respondent 
denies  tbat  the  territory  embraced  In  said 
sections  10  and  11  on  the  east  side  of  the 
Halifax  river  is  virtually  and  commensurate- 
ly  excluded  from  the  benefits  of  the  munic- 
ipal organization,  and  denies  tbat  the  lands 
of  tbe  petitioners  are  without  commensurate 
benefit  therefrom.  Respondent  says  that  the 
exhibits  attached  to  said  petition  show  that 
said  sections  10  and  11  on  tbe  east  side  of 
the  Halifax  river  have  been  fully  platted 
and  subdivided  Into  lots,  and  respondent  says 
tbat  said  lands  have  not  been  divided  Into 
blocks,  with  intersecting  streets,  for  tbe  rea- 
son tbat  the  owners  thereof  have  not  been 
willing  to  dedicate  lands  for  street  purposes, 
and  to  condemn  tbe  same  according  to  law 
would  Involve  great  expense,  and  be  a  griev- 
ance to  petitioners;  and  respondent  says 
that  petitioners,  by  reason  of  their  unwill- 
ingness to  dedicate  lands  for  street  purposes, 
are  estopped  to  complain  that  streets  have 
not  been  opened  up  through  their  lands,  and 
money  spent  thweon.  Respondent  admits 
that  the  revenues  of  tbe  town  are  not  ex- 
pended upon  tbe  private  roads  in  said  lands, 
and  says  that  tbis  respondent  has  no  legal 


right  to  so  spend  the  revenues  of  the  town; 
that  respondent  Is,  and  ever  has  been,  will- 
ing to  open  up  and  assume  control  of  public 
streets  through  said  lands,  and  maintain  the 
same  In  proper  repair  by  the  expenditure  of 
a  proper  proportion  of  tbe  revenues  of  the 
town  thereon,  but  has  been  defeated  in  said 
purpose  by  tbe  r^sal  of  the  owners  there- 
of to  dedicate  lands  for  such  streets  and 
highways,  and  the  unwillingness  of  such 
owners  to  dedicate  to  the  town  such  {H-irate 
roads  as  now  obtain  through  said  lands,  so 
that  the  public  revenues  can  lawfully  be  ex- 
pended in  the  maintenance  and  repair  there- 
of. Respondent  further  says  that  said  lands 
became  a  part  of  tbe  municipality  more  than 
ten  years  ago;  that  many  of  the  present 
owners  of  said  lands  and  their  grantors  and 
ancestors  have  continuously  participated  In 
the  municipal  organization,  have  voted  at 
tbe  mimiclpal  elections,  and  held  and  exer^ 
dsed  offices  in  tbe  municipal  government, 
and  especially  tbat  of  membership  In  the 
town  council,  during  all  of  which  time  the 
Said  lands  have  been  in  the  same  condition 
as  at  present;  and  reqiondent  says  that  pe- 
titioners are  estopped  from  questioning  the 
benefits  derived  by  them  from  the  municipal 
organization,  and  that  tbe  relief  sought  by 
said  petition  should  be  denied." 

On  tbe  22d  day  of  June,  1904.  tbe  court 
made  the  following  order:  "This  day  this 
cause  came  on  to  be  heard  upon  the  peti- 
tion, answer,  and  evidence  submitted  by  the 
respective  parties,  and  was  argued  by  coun- 
sel, and  thereupon,  upon  consideration  there- 
of, tbe  objection  of  tbe  petitionera  to  having 
fractional  sections  ten  and  eleven,  township 
fourteen  south,  range  thirty-two  east,  on  the 
east  side  of  the  Halifax  river.  Included  In 
the  limits  of  the  town  of  Ormond,  Is  sustain- 
ed, and  said  described  territory  Is  hereby 
excluded  from  the  coiporate  limits  of  said 
town. 

"Done  and  ordered  In  open  court  at  De 
Land,  Florida,  this  22nd  day  of  June,  A.  D. 
1904. 

"Minor  S.  Jones,  Judge." 

A  vrrit  of  error  was  taken  from  this  order, 
and  tbe  followli^  errors  are  assigned  here: 

"(1)  Tbe  court  erred  in  overruling  respond- 
ent's demurrer  to  tbe  petition  In  said  cause. 

"(2)  T^e  court  erred  In  admitting  In  evi- 
dence tbe  certified  copy  of  a  portion  of  the 
tax  roll  of  the  town  of  Ormond  pertaining 
to  tbe  premises  In  question. 

"(fi)  The  court  erred  In  denying  respond- 
ent's motion  for  a  new  trial. 

"(4)  The  court  erred  in  entering  Judgment 
against  respondent  and  in  favor  of  petition- 
ers. 

"(5)  The  court  erred  in  entering  Judgment 
deluding  the  territory  and  lands  mentioned 
In  tbe  petition  from  tbe  corporate  limits  of 
the  town  of  Ormond." 

Isaac  A.  Stewart  and  Elgford  Ely.  for 
piaintiff  in  error.  Gea  M.  Robbios,  for  de- 
fendants in  error. 
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WHITFIBU),  J.  (after  stating  the  facts). 
The  flrat  ground  of  the  demurrer  to  the  pe- 
tition Is  that  It  fails  to  show  any  Interest 
that  requires  the  Jolndw  therein  of  several 
of  the  petitioners.  Among  the  petitioners  are 
the  names  of  men  who  join  with  th^  wives, 
and  also  the  names  of  a  widow  and  an  execu- 
trix, while  the  petition  shows  the  wives 
In  one  case  and  the  deceased  hnsband  and 
testator  In  the  other  to  be  the  owners  of 
the  property  sought  to  be  excluded  from  the 
municipality.  It  is  urged  that  where  the 
wives  own  the  property  sought  to  be  ex- 
cluded from  the  municipality  the  husbands 
Buould  not  be  made  parties,  and  also  that  in 
the  case  of  the  deceased  husband  and  testa- 
tor the  widow  and  executrix  do  not  appear  to 
be  the  owners  of  the  land.  Even  if  the  hus- 
bands are  not  necessary  parties,  they  are  not 
improper  parties,  and  the  widow  and  execu- 
trix of  a  deceased  testator  may,  In  the  ab- 
sence of  a  contrary  showing,  be  considered 
the  owner  of  land  for  the  purpose  of  getting 
It  excluded  from  a  municipality  In  a  proceed- 
ing of  this  character. 

The  second  and  third  grounds  of  the  de- 
murrer are  that  the  petition  does  not  show 
the  lands  respectively  owned  by  the  several 
plaintiffs,  and  that  it  does  not  show  who  are 
the  owners  of  the  lands  which  it  Is  sought  to 
exclude.  The  petition  gives  the  names  of 
"the  owners  of  the  land  In  said  sections  10 
and  11  as  shown  by  the  last  tax  roll  of  the 
town  of  Ormond,"  and  the  subdivisions  own- 
ed by  each  of  them,  and  all^s  that  of  the 
owners  so  given  all  are  plaintiffs  except  two. 
This  Is  a  snfficlent  auction  of  the  owners 
of  the  land  sought  to  be  excluded. 

It  Is  also  contended  that  the  petition  is  de- 
fective in  that  it  shows  that  all  of  the  lands 
sought  to  be  excluded  from  the  municipality 
are  not  owned  by  the  petitioners,  and  that 
consequently  the  rights  of  absent  owners  are 
involved.  The  act  provides:  "That  when 
any  Incorporated  town  (or  dty)  containing 
less  than  one  hundred  and  fifty  qualified 
electors  shall,  owing  to  extent  of  territory, 
have  embraced  within  Its  limits,  any  lands 
which  may  from  distance  or  other  cause  be 
virtually  or  commensurately  excluded  from 
the  benefits  of  such  municipal  organization 
It  shall  be  lawful  for  any  owner  or  owners 
of  such  lands  or  three-fourths  of  them  desir- 
ing to  have  the  same  excluded  from  such  cor- 
porate limits  and  jurisdiction,  to  apply  by 
petition  to  the  circuit  court  in  and  for  the 
county  in  which  said  incorporated  town  Is 
situated,  setting  forth  lu  said  petition  the 
limits  of  such  Incorporated  town  as  tb^  ex- 
isting and  the  grounds  of  his  or  their  objec- 
tion to  being  Included  within  the  limits  of 
such  corporation,  whereupon  the  said  circuit 
court  shall  order  notice  of  said  application 
to  be  served  upon  the  mayor  of  said  town  or 
dty  and  appoint  a  day  for  the  hearing  of 
such  application.  If  upon  the  hearing  of  said 
application  the  said  court  shall  sustain  the 


said  objection,  tiie  said  tract  or  tracts  of 
land  shall  be  so  ^eluded.  Such  petition  may 
be  heard  and  determined  by  said  court  In 
term  time  or  vacation,  and  any  question  of 
fact  may  be  determined  by  said  court  with- 
out a  jury."  The  proceedlt^  under  this  act 
does  not  affect  the  titie  to  the  land,  nor  doea 
It  impose  any  burdoi  upon  It  and  it  is  not 
necessary  to  do  more  than  comply  with  the 
requirements  of  the  act,  and  for  at  least 
three-fourths  of  the  owners  ot  the  territory 
to  move  for  its  extension.  The  act  is  not 
subject  to  the  criticism  that  It  applies  only 
where  lands  are  owned  Jolntiy.  It  is  a  gen- 
eral act,  and  is  Intended  to  apply  to  all  cases 
In  which  land  included  within  a  municipali- 
ty may,  from  distance  or  other  cause,  be  vir- 
tually or  commoisurately  excluded  from  the 
benefits  of  such  municipal  organization. 

The  contention  that  the  act  under  which 
this  proceeding  is  had  conflicts  with  section 
16  of  artkcle  S  of  the  Oonstitution  in  that 
the  provisions  of  the  act  are  Inconslst«it 
with  and  entirely  foreign  to  the  subject  ex- 
pressed in  Its  titie,  is  not  well  founded.  The 
title  is  "An  act  to  amend  chapter  4601,  Lawa 
of  Florida,  approved  June  5,  1897,  being  enti- 
tled An  act  to  amend  section  720  of  the  Revis- 
ed Statutes  of  the  state  of  Florida,  in  refer- 
ence to  contracting  of  territorial  limits  of 
cities  and  towns."  Acta  1903,  p.  139,  c.  5197. 
The  subject  of  section  720  of  the  Revised  Stat- 
utes and  chapter  4601,  Laws  of  Florida,  as 
well  as  of  the  act  here  considered,  chapter 
5197,  Is  the  contracting  of  territorial  limits  of 
cities  and  towns,  and  all  the  provisions  of  each 
one  of  said  acts  have  reference  to  such  sub- 
ject, and  are  matters  properly  connected  there- 
with. The  lands  sought  to  be  exduded  from 
the  munldpality  in  this  proceeding  do  not 
affect  the  contiguity  of  the  remainder  of  the 
lands  In  the  corporate  limits  of  the  town. 

It  is  Insisted  that  the  provisions  of  chapter 
6197,  p.  139,  Acte  1903,  conflict  with  article  2 
of  the  Constitution,  which  provides  that  "the 
powers  of  the  government  of  the  state  of 
Florida  shall  be  divided  into  three  depart- 
ments— legislative,  executive  and  judicial; 
and  no  person  properly  belonging  to  one  of 
the  departmente  shall  exercise  any  powers 
appertaining  to  either  of  the  others,  except 
in  cases  expressly  provided  for  by  this  Con- 
stitution." 

It  was  held  by  this  court  in  the  case  of 
City  of  Jacksonville  v.  L'Engle,  20  Fla.  344. 
that  the  power  conferred  upon  county  com- 
missioners by  chapter  302S,  p.  80,  Acts  of 
1877,  which  was  similar  to  that  conferred 
upon  the  circuit  courts  under  the  act  h«« 
considered,  was  not  strictly  judidal  within 
the  prohibition  of  the  Constitution.  If  not 
strictly  Judidal,  so  as  to  prohibit  its  exerdse 
by  persons  belonging  to  the  executive  depart- 
ment,  yet  such  power  Involves  the  exercise 
of  quasi  judidal  judgment  and  discretion, 
and  it  may  be  conferred  upon  the  circuit 
court  under  the  provision  of  section  11  of 
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article  3  of  the  Constitution,  which,  In  de- 
fining the  Jurisdiction  of  drcolt  coivtB,  gives 
to  them  orlKlnal  Jurisdiction  of  certain  speci- 
fied matters  "and  of  such  other  mattm  as 
the  liegislatnre  may  provide."  The  Constttn- 
tioo,  by  section  8  of  article  8,  provide  that 
"the  X^^Blatnre  shall  have  power  to  estab- 
llflti  and  abolish  mnnicipalltieB,  to  provide 
for  tbelr  govemmrat,  to  prescribe  their  jorie- 
diction  and  powers,  and  to  alter  or  amend 
the  same  at  any  time."  Under  this  provision 
it  is  competent  for  the  Legislature  by  law 
to  exclude  from  a  municipality  a  portion  of 
the  lands  within  Its  limits.  The  Oonstitu- 
tion  also  provides  by  section  24  of  article  8 
tliat  "the  Legislature  shall  establish  a  uni- 
form system  of  county  and  mimlclpal  govern- 
ment, which  shall  be  applicable,  except  in 
casea  where  local  or  special  laws  are  provid- 
ed by  the  LeglBlatnre  that  may  be  Inconsist- 
ent therewith."  Under  this  provision  the 
Leglalatare  may,  by  genial  law,  provide  for 
excluding  lands  from  the  limits  of  incor- 
porated municipalities,  and  the  power  may 
be  conferred  upon  the  circuit  courts  to  de- 
termine the  matters  Involved  in  the  proceed- 
ings for  such  exclnsion. 

The  second  asalgnment  of  error  Is  that  "the 
court  erred  in  admitting  in  evidence  the  certi- 
fied copy  of  a  portion  of  the  tax  roll  of  the 
town  of  Ormond  pertaining  to  the  premises 
In  question."  The  copy  of  the  portion  of 
the  tax  roll  oftered  In  evidence  and  objected 
to  iB  c^tlfled  by  the  tax  collector  of  the 
town  of  Ormond  "to  be  a  true  and  exact 
copy  of  the  tax  roll  of  the  town  of  Ormond 
for  the  year  1903,  covering  the  districts 
luown  as  Bellwood,  Assessors  Triton  Beach, 
and  Triton  Beach,  as  far  as  the  names  of 
owners  and  description  of  property  assessed." 
This  copy  of  a  portion  of  the  tax  roll  pur- 
ports on  its  face  to  contain  all  that  relates  to 
the  names  of  owners  and  descriptions  of  land 
in  controversy  that  appears  in  the  tax  roll, 
and  it  was  properly  admitted  In  evidence  to 
show  tliat  the  lands  were  upon  the  tax  roil 
of  the  town  assessed  to  the  persons  named 
ai  owners  thereof.  Such  copy  was  admissible 
to  show  the  names  of  persons  to  whom  the 
lands  in  controversy  were  assessed  by  the 
town,  which  was  proper  eridence  In  this  pro- 
ceeding. 

Undo*  the  third  assignment  of  error  it  is 
contended  that  there  was  no  sufficient  show- 
ing as  to  the  ownership  of  the  lands  sought 
to  be  excluded,  and  that  the  evidwce  failed 
to  show  a  case  of  virtual  or  commeBBurate 
exclusion  from  the  benefits  of  the  municipal 
organlzati(m.  In  a  proceeding  of  this  char- 
acter the  titie  to  the  lands  Is  not  involved, 
and  under  the  tects  of  the  case  the  ownership 
ct  the  land  is  suffldently  shown  by  the  tax 
roll  made  by  the  town;  at  least  In  the  ab- 
amee  of  any  evidence  to  the  contrary.  After 
a  amslderatt<Hi  of  the  evidence,  we  cannot 
■ty  it  falls  to  show  tiiat  the  lands  In  contro- 
Tsray  are  virtually  or  commensorately  ex- 


clnded  from  the  ben^ts  of  the  municipal  or- 
ganization, and  the  finding  of  the  circuit 
court  will  not  be  disturbed. 

Plaintiff  in  error  In  conclusion  argues  that 
the  petitioners  are  in  such  laches  In  bringing 
this  proceeding  that  relief  should  be  denied 
them.  Chapter  5197,  which  authorizes  three- 
fourths  of  the  owners  of  the  land  to  take  this 
proceeding,  was  enacted  in  1903,  and  amends 
chapter  4601,  which  did  not  contain  such 
provision;  and  as  the  petition  in  this  case 
was  filed  on  October  23,  1903,  laches  cannot 
be  Imputed  to  the  petitioners. 

The  judgment  Is  a£Qrmed. 

SHACKLBFOBD,  a  J.,  and  COCEBELL, 
J.,  concur, 

TAYLOR,  P.  J.,  and  HOOKER  and  PARK- 
HILL^  jj^  concur  In  the  opinion. 


QBAHAM  T.  HBRLONO. 

(Supreme  Court  of  Florida,  Division  A.  July 

11,  1005.) 

Sfbcitio  Pebtosuakob— Deuvebt  or  Chat- 
tels. 

Ab  a  general  rale,  a  court  of  egultr  will 
not  require  the  specific  delivery  of  chattels,  un- 
less the  bill  aliens  such  cluttels  to  be  of  pe- 
culiar value  and  character,  the  loss  of  which 
could  not  be  fully  compensated  In  damasrefi. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  H  189-205.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; James  T.  Wills,  Judge. 

Bill  by  Z.  C.  Herlong  against  James  H. 
Graham.  Decree  for  complainant,  and  de- 

fradant  appeals.  Reversed. 

Evans  Halle  and  Horatio  Davis,  for  ap- 
pellant Bryan  ft  Bryan,  for  appellee^ 

SHACKLErOBD,  C.  J.  This  is  a  suit  In 
equity,  instituted  by  the  appellee  against  the 
appellant  In  the  circuit  court  for  Alachuu 
county,  whereby  it  Is  sought  to  have  appel- 
lant deliver  over  to  appellee  certain  shares 
of  railroad  stock,  which  it  is  alleged  had 
been  pledged  to  appellant  by  appellee  to  se- 
cure certain  Indebtedness.  A  general  de- 
murrer was  Interposed  to  the  bill,  which  was 
overruled,  and  from  this  interlocutory  order 
an  appeal  was  entered  to  this  court  The 
bill  does  not  allege  that  the  chattels  were  of 
peculiar  value  and  character,  the  loss  of 
which  could  not  be  fully  compensated  In 
damages.  No  special  grounds  are  shown  for 
the  intervention  of  a  court  of  equity,  and  the 
bill  should  not  be  entertained.  McCullom  v. 
Morrison,  14  Fla.  414;  Dorman  v.  McDon- 
ald (Fla.)  36  SouUi.  62;  City  of  Jacksonville 
T.  Massey  Business  College  (Fla.)  86  South. 
482;  Florida  Packing  and  Ice  Co.  t.  Carney 
(Fla.)  88  South.  602. 

It  follows  that  the  Interlocutoor  order  ap- 
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pealed  from  mmt  be  reverted,  with  dlrec- 
tlone  to  sustain  the  demnrrer;  the  appellee 
to  pay  the  costs  of  this  appeal 

GOCKRBLL  and  WHITFIBU),  33^  con- 
cur. 

TAYLOR.  P.  and  HOCEEB  and  PABK- 
HILIs  JJ..  concur  In  the  opinion. 


JAGESOM  T.  JAGE80N. 
(Rvpnmm  Gonrt  of  Ftorida.   April  14^  190S.) 
In  Bane.  Appeal  to  Olrcalt  Court,  Dnral 


B.  M.  CaU,  Jadse. 
Bee  Jackson  against  Annie  Jackson, 
defendant,  and  convlalnant  appeals. 

Walker  &  Sharlor,  fw  appellant  H.  B.  Bow- 
den,  for  appellse. 


Coanty ; 

BlU  by  J 
Decree  for 


FEB  OUBIAM.  Dismissed,  on  motloo  of 
eonnsal  fbr  qipeHee^ 


JAOESONTIIXB  ST.  BT.  Oa  T.  POBTEB 
etaL 

{Sopreme  Oonrt  ot  Florida,  IMriilon  A.  Feb. 
24^  1908.) 

Error  to  Olxenit  GoorU  DnTal  Oonnty;  B< 
M.  Call,  Judge. 

Action  by  Susan  H.  Porter  and  another 
against  the  JacksonTille  Street  Bailway  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error. 

Jno.  E.  Hartridge,  for  plalntilt  In  erfor.  D. 
U.  FletcheTt  for  defendants  In  enor* 

FBB  GDBIAM:  The  Judgment  la  afflrmed. 


KEEN  T.  BROWN. 

(Snpreme  Oonrt  of  Florida,  Divlrion  A.  Feb. 
8,  1903.) 

Error  to  (^rcnit  Conrt,  Golumbia  Oonnty; 
John  F.  White.  Judge. 

Action  by  Slierod  S.  Keen  against  Jeff.  D. 
Brown.  Ju^ment  for  defendant  and  plaintiff 
brings  errw. 

A  J.  Henry,  for  plaintiff  In  error.  W.  M. 

Ives,  for  defendant  In  error. 

FEB  OUBIAM.  Ihe  Judgment  la  afflrmed. 


IiIGHTON  r.  TOWNS  END  et  aL 
(Snpreme  Conrt  of  Florida.    April  23.  1903.) 

In  Banc.  Appeal  to  the  C^rcalt  Court,  Duval 
Coanty ;  R.  H.  Call.  Judge. 

Bill  by  James  P.  LightMi  against  Jennie  R. 
Townsend  and  another.  Decree  for  defendants, 
and  complainant  appeal& 

Geo.  n.  Walker  and  Porcher  L'Engle.  for 
appellant  B.  H.  Ligett  and  W.  B.  Owen,  for 
appellee  W.  H.  Angus. 


PER  CURIAM.  The  ai 
motion  of  counsel  for  api 


fs.qnaahed  on 


LOniSVILUD  &  N.  R.  CO.  v.  ELLIS. 
(Suprane  Court  (tf  Florida,  Division  A.  Jan. 

20,  190&) 

Error  to  Circnlt  Gonrt,  Washington  Ooiutr; 
Evelyn  C.  Maxwell,  Jnue. 

Action  by  Thomas  M.  Ellis  against  the  Lonla- 
rille  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

John  H.  Carter,  for  plaintiff  In  error.  Ud- 
don  &  Eagan,  for  defendant  in  error. 

FEB  CURIAM.   The  Judgment  is  affirmed. 


UABSTON  et  al.  v.  LOUISTILLB  *  M.  R. 
CO. 

(Supreme  Court  of  Florida,  Division  A  March 
81,  1903.) 

Error  to  Circuit  Court,  Escambia  Ooonty; 
Evelyn  0.  Maxwell,  Judge. 

Action  by  Frank  Marstim  and  another  against 
the  Louisville  ft  Nashville  Bailroad  Company. 
Jn^rmoit  tor  defendant  and  plalntilb  orlug 
error. 

LIddon  &  Eegan,  for  plalntifEs  in  error.  W. 
A.  Blount  for  defoidant  in  error. 

PER  OUBIAM.  The  Judgment  is  affirmed. 


MAITAIB  et  al.  v.  STATE  ez  rel.  MIEBLU 

(Snpreme  Gonrt  of  Florida,  IMvlsion  A.  Ifardi 

10,  1908.) 

Error  to  drcnlt  Gonrt  Snwannse  Ooonty; 

John  F.  White.  Judge. 

Action  by  Lottie  M.  Mattalr  and  otheni 
arainat  the  state  on  the  relation  of  Mary  IS. 
Mikell.  Judgment  for  defendant  and  plain- 
tiffs bring  error. 

M.  E.  Broom&  for  plaintiffs  In  error.   F.  Ia 

Bees,  for  defendant  In  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 
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La.) 

(115  Za.) 
No.  15,40e. 
CHEVALIiEY  et  al.  t.  PETTIT. 
(Supreme  Court  of  LcmlBiana,  Mb;  22,  1906. 
On  Rehearing,  June  80,  180S.) 

1.  GnrOPPEL  BT  WABKANTT— AVTBB-A.OQniB- 
KD  TiTU. 

Where  all  the  parties  to  an  act  of  par- 
tition, bat  one,  have  estopped  themBelTOB  from 
contesting  the  I^alit;  and  regularitj  of  the 
proceedings,  and  warranted  the  title  of  the  par- 
diaaer,  and  the  one  not  so  estopped  dies,  leav- 
ing a*  his  heirs,  throogb  representati<»i,  the 
parties  so  already  estopped,  the  latter  cannot, 
through  such  aoqnitition  of  an  additional  inter- 
est in  the  property,  attack  the  title  of  the  par- 
chaser  or  the  regularity  of  the  proceedings. 
The  maxim,  "qnem  de  evictione  tenet  actio, 
tandem  agentom  repelUt  aceptio,"  bars  the  at- 
tack. Benefidary  heirs,  no  Ioew  than  heirs  pure 
and  dmple,  are  bound  by  the  estoppel  warranty 
«C  tbOM  throngb  whom  they  inherit 

On  Rehearing. 

2.  Pabtrioh  Sau  — Pnoun  —  BRTOBcn- 

This  It  a  snit  asking  for  a  de<xee  ordering 
d^endant  to  comply  apecifically  with  the  terms 
and  conditions  of  a  contract  of  sale  Into  which 
he  had  mtered.  Uiider  the  facts  (rf  the  spedal 
case,  judgment  Is  r»dered  in  favor  m  the 
plaintiff. 

S.  TUTBIX  AD  Hoc— AFPOnnKniT  OF  MOTH- 
XB. 

Where  die  father  of  minor  diUaren  has 
died,  there  is  no  legal  objection  on  account  of 
her  sex  to  the  appointment  by  the  court  of  the 
mother  as  the  tutrix  ad  hoc  of  some  of  the 
mioors,  defendants  in  a  partition  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent.  Dig.  Onardian  and  Ward,  |  26.] 

(Syllabua  by  the  Co  art) 

Appeal  from  dvll  District  Court,  Parlsb  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Marie  Julia  Chevalley  and  oth- 
ers agaliut  William  F.  Pettit  Judgment  for 
defendant  and  plaiTitlfTs  appeal.  RerersedL 

DlnkelBidel  &  Hart»  James  Boyd  OrlnnacB, 
Jr.,  Oeorge  GnstaTA  Kronenbarger*  and  Bapp 
&  Weiss,  for  appellants.  Edvln  M.  WUtte- 
more,  for  appellee. 

Statement  of  the  Oaie. 

NICHOLLS,  J.  On  the  11th  of  March, 
1871,  Gaspard  Schrelber,  the  father  of  Peter 
Gardere  Schrelber,  Pauline  Schrelber,  Mary 
Setar^ber,  Mary  Elizabeth  Schrelber,  John 
Schrelber,  Louisiana  Schrelber,  and  Louis 
Edward  Schrelber,  Issue  of  his  marriage 
with  Marie  Jeris  Bonaml,  purchaaed  for  his 
said  cblldren,  then  minora,  from  Mrs.  Mary 
Helen  OritCen,  by  act  before  Easebe  Bouny, 
notary  public  for  the  parish  of  Orleans,  two 
lots  of  ground  In  the  city  of  New  Orleans, 
together  with  the  bnildlogs  and  improve- 
ments thereon,  situated  In  the  faubourg  St. 
Joseph,  formerly  in  the  city  and  parlsb  of 
Jetrerson,  then  In  the  Sixth  District  of  New 
Orleans,  in  the  square  bounded  by  Camp, 
Penlston,  Chestnut,  and  Oen.  Taylor  streets. 
The  act  of  purchase  showed  that  the  prop- 
erty was  acquired  wltb  funds  donated  to  bis 
said  cblldren. 
89  80^ 


On  March  22.  1880,  Peter  Gardere  Schrelb- 
er filed  a  petition,  reciting  that  he  and  four 
others  were  co-proprietors  of  said  property; 
that  It  was  not  susceptible  of  division  In 
kind;  that  a  sale  of  the  property  was  neces- 
sary to  effect  a  partition  of  the  same  desired 
by  himself;  that  the  father  of  all  of  said  co- 
proprietors  was  dead,  and,  as  be  left  no  pcop- 
erty,  his  succession  had  not  been  opened, 
and  no  tntor  bad  been  appointed  to  represent 
the  said  minors;  that  it  was  necessary  that 
an  appraisement  of  the  said  property  be 
made,  and  that  a  notary  public  should  be  au- 
thorized to  make  a  partition  of  the  price  of 
said  real  estate  among  the  co-proprietors; 
that  a  tutor  should  be  appointed  to  represent 
the  four  minors.  He  prayed  that  his  mother, 
Mrs.  M.  J.  Schrelber,  mother  and  natural 
tutrix  of  the  minors  Mary  Schrelber,  John 
Schrelber,  Louisiana  Schrelber,  and  Louis  E. 
Schrelber,  be  appointed  tutrix  In  their  be- 
half, to  represent  the  Interest  of  said  minors; 
that  said  tutrix  and  Mary  Ellzabetb  Schrelb- 
er, wife  of  E.  J.  Dorsey,  and  Pauline  Schrelb- 
er, wife  of  Martin  Milhas  (said  husbands 
therein  Joined  to  authorize  their  said  wives), 
be  duly  cited  to  answer  the  proceedings;  that 
Ernest  Oommagere,  notary  public,  be  desig- 
nated, before  whom  the  acts  necessary  to  ef- 
fect the  desired  partition  should  be  passed; 
that  Messrs.  H.  R.  Arbo  and  A.  Grebert  be 
appointed  to  appraise  said  properly;  that 
the  property  be  sold,  pursuant  to  law,  after 
due  proceedings  had  In  the  premises,  and  the 
proceeds  thereof  partitioned  among  said  pro- 
prietors according  to  their  respective  shares; 
and  for  all  such  further  orders  as  might  be 
legal  and  necessary  in  the  premises. 

On  March  22d  the  court  ordered  that  Mrs. 
Mary  Schrelber,  natural  tutrix  of  said  mi- 
nws,  be  appointed  tutrix  to  represent  said 
minors  in  that  proceeding;  that  Ernest  Com- 
magere,  notary  public,  be  authorized  to  per- 
form necessary  acts  In  the  premises;  and 
that  Henry  R.  Arbo  and  A.  Grebert  be  ap- 
pointed appraisers. 

On  March  24tb  a  citation  issued,  addressed 
to  Mrs.  M.  J.  Schrelber.  natural  tutrix  of  the 
four  minors  (naming  them).  Service  of  this 
citation,  with  accompanying  petition,  was 
made,  as  shown  by  sberUTs  return,  on  Mrs. 
M.  J.  Schrelber,  natural  tutrix,  on  tbe  25th 
of  March. 

On  the  26th  of  April,  Mrs.  M.  J.  Schrelber 
appeared  before  the  deputy  clerk  of  court 
and  took  an  oatb  to  discharge  her  duties 
under  tbe  appointment  made  by  the  court; 
the  act  reciting  that  she  was  natural  tutrix, 
and  appointed  tutrix  by  the  court  to  repre- 
sent tbe  four  minors  In  the  case.  This  oath 
was  signed  by  her  with  her  mark,  but  la  ver- 
ified by  the  deputy  clerk  as  having  been 
sworn  to  and  subscribed  before  him. 

On  April  22d  a  notice  was  made  out  in 
Ibe  suit,  directed  to  Mrs.  M.  J.  Schrelber, 
natural  tutrix  of  the  minors  Mary  Schrelber, 
John  Schrelber.  Loaisiana  Schrelber,  and 
I  Louis  SL  Sctarelbsr,  notuytaig  lur  that  Judg- 
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ment  had  been  rendered  In  the  case  agalnat 
the  defendants.  On  May  Sth  Mrs.  Mary  J. 
Scbrelber,  as  tutrix,  signed  an  acc^tance  of 
service  of  this  notice. 

On  tbe  22d  of  April  the  district  court  ren- 
dered a  Judgment,  which  was  signed  on  the 
3d  of  May.  decreeing  that  a  partition  be 
made  of  tbe  property  (describing  It)  by  Ud- 
tatlott  and  sale,  and  that  It  be  sold  to  the 
highest  bidder;  that  tlie  parties  be  referred 
to  Ernest  Commagere,  notary  public,  to  com- 
plete tbe  partition.  On  the  26tb  of  June 
the  property  was  sold  to  Ghaiies  Weiss  for 
(1,880  casb.  It  bad  been  appraised  for 
500. 

On  the  10th  of  July,  1880,  Peter  Gardero 
Scbrelber,  Pauline  Schrelber,  wife  of  Martin 
MUhos  (and  her  husband  to  assist  her),  Mary 
Elizabeth  Scbreltwr,  wife  of  Frank  J.  Dor- 
sey  (and  her  husband  to  assist  her),  and 
Mary  J.  Scbrelber.  declaring  that  she  appear- 
ed and  acted  In  her  capacity  as  natural  tu- 
trix of  tbe  minors,  Mary  Scbrelber,  John 
Scbrelber,  Louisiana  Scbrelber,  and  Louis  B. 
Scbrelber,  and  confirmed  as  snch  in  con- 
formity wltb  a  judgment  dated  March  22, 
1880,  appeared  befbre  Ernest  Commagere, 
notuy  pabllc,  In  order  to  effect  a  partition 
of  the  proceeds  of  the  sale  of  tbe  property. 
After  reciting  In  ttie  act  then  passed  tbe  fact 
of  the  ownership  of  the  proper^  among  the 
seven  co-proiffletors,  and  its  sale  under  said 
order  of  court  to  Charles  Weiss  for  (1,880, 
the  notary  proceeded  to  make  a  partltlrai  of 
the  proceeds.  He  established  the  liabilities 
of  tbe  parties  to  be  (Ki8.82,  deducting  that 
amount  fi«m  $1,880.  He  dl^ed  tbe  balance 
Into  seven  parts,  of  (185.16  each,  as  due  to 
each  of  the  ohpn^etors.  Each  of  said  co- 
proprietors  received  1^  portion,  Mrs.  M.  J. 
Scbrelber  receiving  tbe  amount  due  to  the 
four  minors.  These  same  parties  bad  al- 
ready on  tbe  same  day  executed  a  notarial 
act  of  sale,  under  full  warrant,  to  Charles 
Weiss,  the  purchaser. 

On  the  lOtb  of  July.  1880,  the  notary  pub- 
lic executed  a  certificate  In  which  be  de- 
clared that  by  an  act  passed  b^ore  him  on 
the  10th  of  July,  1880,  purporting  to  be  an 
act  of  partition  betwem  Peter  G.  Scbr^ber, 
Pauline  Scbrelber  (of  age),  Mary  E.  Scbrelb- 
er (of  age),  Mary  Scbrelber,  John  Scbrtiber, 
Louisiana  Schrelber,  and  Louis  EUward 
Schrelber,  the  stun  of  $740.67>/i,  making  of 
each  minor  (185.16«/t.  and  that  she  was  re- 
sponsible to  tbe  said  minors  in  that  amount, 
wherefore  the  recorder  of  morl^ges  was 
requested  to  record  the  certificate  as  a  legal 
mortgage  against  said  tutrix  in  favor  of  her 
said  four  minor  children.  This  certificate 
was  Tectnded  on  July  12,  1880. 

On  August  26,  1880,  Oeorge  Welman  sold, 
for  the  price  of  $600  cash,  to  tbe  minors  Mary 
Schrelber,  John  Schrelber,  Louisiana  Schrelb- 
er, and  Louis  Bdward  Schrelber,  by  act  be- 
fore Ernest  Commagere,  notary  public,  cer^ 
tain  described  property  in  the  Sixth  District 
of  New  Orleans;  the  minors  being  ropresent- 


ed  in  the  act  <tf  sale  by  th^  mottier,  the 
widow  of  Gaspard  Scbrelber,  acting  as  their 
tutrix;  tbe  act  of  purchase  declaring  that 
the  funds  with  which  the  ^ropeety  was  pur- 
chased wore  from  funds  received  by  her  In 
tbe  partition  made  on  the  10th  of  July  be- 
fore the  notary.  On  tbe  IStli  of  May,  1886, 
John  Scbrdber  and  Louisiana  Schrelber,  as- 
sisted by  het  husband,  George  J.  Botb, 
brought  suit  against  Mary  L.  Schrelber,  wife 
of  Alfred  J.  Dolhonde,  assisted  by  her  hus- 
band and  Louis  Edward  Schrelber.  a  minor* 
asklug  for  a  partition  of  tbe  propwty  which 
had  been  purchased  by  tbelr  mother  in  tbdr 
names  with  part  of  tbe  proceeds  vrhlcfa  bad 
been  recMved  by  her  In  tbe  first  partition 
suit  which  has  beoi  referred  to.  The  parties 
to  this  secmd  partition  suit  John  Schrelber, 
Louisiana  S^irelber,  Maiy  Scbrelber,  and 
Louis  Edward  Schrdber,  vrere  the  four  mi- 
nors on  whose  behalf  their  mother  had  act- 
ed as  tutrix  in  the  first  partition  suit  Mary 
L.  Schrelber,  made  one  of  the  party  defend- 
ants, In  answer  to  this  demand  for  a  par- 
tition, averred  hw  willingness  to  have  this 
property  partitioned,  and  for  a  private  sale 
on  the  terms  proposed  on'bdialf  of  the  minor 
Louis  Edward  Schrelber. 

In  tbe  petition  of  tbe  plalntlfls  in  this  sec- 
ond partition  suit,  tbey  averred  that  tbe  mi- 
nor Louis  Bdward  Schrelber  vras  without  a 
tutor,  and  Ihe^  suggested  tttst  their  motha* 
be  appointed  his  special  tutor,  and  dted  in 
said  capacity,  and  as  bis  mother  and  nat- 
ural tutrix;  also  that  a  special  ondertutor 
ad  hoc  be  appointed  to  asdst  the  said  age- 
dal  tutor. 

On  the  28tb  of  May,  1886,  tbe  court  or- 
dered,  upon  this  application,  that  the  mother, 
Marie  Schrelber,  be  appointed  and  sworn  as 
vpedal  tutor  of  the  minor  Louis  Bdward 
Scbrelber. 

On  May  1st  Mrs.  Schrelber  took  an  oath 
to  poform  taw  duties  as  natural  tutrix  and 
vpedal  tutor  ot  Louis  Bdward  Scbrelber.  On 
June  1st  sbe  filed  a  petltl<m,  repruentlng 
herself  to  be  tbe  mother  and  natnrsl  tutrix 
and  qiecial  tutw  appointed  by  the  court. 
In  which  sbe  stated  that  she  bad  been  served 
with  process  in  the  partition  suit  against  the 
minor,  and  that  tbe  prayer  thereof  bad  to- 
be  granted,  as  sbe  knew  no  reason  why  it 
should  not;  that  nndw  the  circumstances  a 
private  sale  sliould  be  made^  as  the  prop- 
erty was  of  small  value,  and  which  would 
be  exhausted  by  judicial  expenses.  Sbe 
prayed  for  a  family  meeting  to  deliberate 
on  the  interest  of  tbe  minor  in  tbe  premises, 
and  that  the  spedsl  undertutor  ad  hoc  be 
(»dered  to  attend. 

The  family  meeting  convened,  and  ree- 
ommended  a  private  sale  of  the  propOTty. 
The  undertutor  ad  hoc  concurred  in  tte  rec- 
ommendation, and  later  tbe  proceedings 
were  homologated  on  the  petition  of  the 
mother,  appearing  as  special  tutor  ad  hoc; 
and  on  June  21,  1886,  llie  sale  was  ordered 
to  be  made,  and  the  partition  effected.  Un- 
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der  these  proceedings  a  sale  of  the  property 
was  made  to  Edward  DUlard.  and  an  act  of 
sale  execoted  In  bis  faror,  under  fall  war- 
rant;. This  act  was  signed  by  John  Bcbrelb- 
er,  IdsBle  Roth,  Geoise  F.  Roth,  Blary  L. 
Dolhonde,  Alfred  J,  Dolh(mde,  and  Mary 
Schrelber,  as  natural  tatrlx  On  Septem- 
ber 18, 1891,  on  application  of  Obarles  Weiss, 
the  district  court  for  tite  parbdi  of  Orleans 
confirmed,  throng  a  monition,  the  sale  made 
to  him  on  the  day  of  . 

On  tiie  22d  day  of  Augnst;  188S,  Charles 
Weiss  sold  the  property  which  he  had  bought 
to  BL  B.  Oherally  for  $S,2S0. 

On  the  80th  of  NoTohber,  IBOS,  the  widow 
and  heirs  of  B.  B.  Cfaeralley  brought  suit 
against  William  F.  Pettlt,  allet^  that  on 
the  ITth  of  July,  1902,  Stronsback  ft  Stem, 
auctioneers,  sold  for  their  account  to  blm 
the  property  sold  by  Charles  Wdss  to  B.  R. 
(AeTalley;  tha^  notwithstanding  amicable 
demand,  PetUt  refused  to  comply  with  the 
sale  and  pay  the  price.  They  prayed  that 
he  be  cited  and  decreed  to  do  so.  Defend- 
ant answered,  And,  after  pleading  the  gen- 
eral denial,  jnstlfled  his  refusal  on  tte 
gronnd  that  the  title  to  the  property  was 
not  only  cloudy,  but  bad  and  Involred. 

He  assigned  specially  as  objections  that 
Peter  Gardoe  Schrelber,  Pauline  Schrelber, 
Mary  Schrelber,  Bfaiy  Elizabelh  Schrelber, 
jtibn  Schrelber,  Louisiana  Sdir^ber,  and 
Louis  Bdward  Schrelber  became,  while  they 
were  minors,  the  owners  of  the  property; 
that  Petn  Oardwe  Schrdber,  after  some  of 
the  said  minors  bad  become  of  age,  and 
some  of  them  had  married,  brought  suit 
Ua  thB  partition  of  the  property  against 
Pauline  Schrelber,  wife  of  Martin  Millias, 
Mary  Bllsabetb  Schrelber,  wife  of  F.  T.  Dor^ 
way,  and  the  four  minors,  Maiy,  John,  Bllsa- 
betb, and  Louis  Edward  Schrelber;  that  the 
^oceedings  and  judgments  In  said  parti- 
tion suit  were  wholly  illegal,  null,  and  '^d. 
for  tiie  reason  that  said  four  minors  were 
not  dted  in  said  suit,  because  tb^  were 
without  a  tutor  or  tutrix,  tbelr  fathw  being 
dead,  and  their  mottier,  Mrs.  M.  J.  Schrelber, 
nerer  having  bwa  appointed,  and  never  hav- 
ing taken  the  oath,  qualified,  or  received  let- 
ters,  as  thehr  tutrix,  and  the  order  of  said 
court  i^polntlng  her  tutrix  to  represent  them 
In  said  proceeding  being  illegal,  null,  and 
void,  abe  being  Incompetent  to  so  represent 
them  on  acoonnt  of  her  sex,  and  being  In- 
competent to  so  represent  tiiem  even  If  said 
order  were  legal,  because.  If  she  ever  took 
oath  under  Mid  wder,  she  did  not  do  so 
until  after  citation  was  served  on  her,  and 
after  default  was  taken,  and  after  said 
Judgment  was  rendered,  and  the  only  oath 
m  said  record  purporting  to  be  hers  pur- 
ports to  be  signed  with  her  mark,  although 
she  could  write  and  sign  ber  name,  and  did 
write  and  sign  bet  name  in  accepting  service 
of  said  Judgmmt;  that  there  was  no  family 
meetti^  mi  <iuallfled  tutor  or  tutrix,  nor 
nndertntor,  for  said  four  minors,  and  said 


court  did  not  swear  the  appraisers  or  ex- 
perts, who  were  sworn  only  by  a  notary  pub> 
lie;  that  said  I^ullne  Schrelber,  wife  ot 
Martin  ICllhas,  and  said  Mary  Elisabeth 
Schrelber,  wife  of  B.  J.  Dorsey,  w^  not 
legally  In  said  suit,  because  thdr  husbands 
did  not  authorize  them  therein,  and  were  not 
dted,  and  because  the  dtatlons  served  oa 
said  ynven  were  addressed  only  to  them, 
and  the  notices  of  said  Judgment  Issued  as 
to  them  were  addressed  mly  to  said  wives, 
who  accepted  service  of  said  notices  with- 
out the  authorization  of  thdr  huffbands,  and 
said  wives  were  not  authorized  by  said  court 
In  said  suit;  that  the  public  adjudication  ot 
said  ^perty  to  the  said  Ghades  Wdss  made 
under  said  Judgment  and  the  act  of  sale  of 
said  property  to  bim  following  said  adJud^ 
cation,  were  and  are  illegal,  null,  and  void, 
and  said  four  minras  were  not  legally  r^re- 
sented  therdn  b£  thdr  mother,  said  Mrs.  M. 
J.  8chrell>er,  who  bad  not  been  appointed, 
and  who  had  not  taken  oath  nor  received 
letters,  and  was  not  qualified  as  tbdr  tatrlx, 
"said  act  of  sale  having  been  passed  before 
B.  Gommagere,  notary  public,  oa  July  IQ, 
1880,  and  a  copy  thereof  being  hereto  an- 
nexed, as  part  hereof." 

And  further  answering,  said  defendant 
said  that  said  seven  persons,  and  partlcu- 
lariy  said  four  minors,  were  novo:  l^Uy 
divested  of  said  property,  and  the  survivors 
of  said  seven  persons,  and  the  children  and 
heirs  of  those  who  are  dead,  are  setttaig  up 
claims  to  said  property,  and  should  be  made 
parties  and  dted  herein. 

That  said  Peter  Gardm  Scbrdbor,  said 
Mary  EliziUieth  Schrelber,  widow  of  F.  J. 
Dorsey,  said  John  Sdirdber,  and  said  Louisi- 
ana Sdirelber,  wife  of  Alfred  J.  Dolhonde, 
and  her  said  husband,  are  living  In  this  dty, 
and  tbat  said  Pauline  Schrelber,  wife  of  Mar- 
tin Milbas,  died  Intestate  In  1896,  leaving  as 
ber  sole  heirs  her  seven  dilldren,  all  of 
whom  are  living  in  this  dty,  to  wit: 

Martin  Milbas,  now  23  years  old. 

Florence  Mllhas,  now  22  years  old,  wife  of  Au- 

gnfit  Lanata. 
Harry  Mllhas,  now  21  years  old. 
Bertha  MUba8,now  17  years  old, 
Aimie  Milhas.  now  16  years  old, 
Grace  Milhaa,  now  12  years  old, 
Lilian  Mllhas,  now  8  yean  dd, 

That  said  Mary  Schrelber,  wife  of  George 
Roth,  and  her  said  husband,  are  both  dead; 
that  she  died  Intestate  In  1889,  at  the  age 
of  26  years,  leaving  as  her  sole  hdrs  bar 
two  children,  both  of  whom  are  living  In  thla 
city,  to  wit: 

Alice  Roth,  now  16  years  old,  and  )  minors,  wlth- 
George  Roth,  now  14  years  old,     J    oat  tutor. 

That  said  Louis  Edward  Schreil)er  died 
unmarried  and  intestate  in  ISMS,  at  the  age 
of  25  years,  leaving  as  his  sole  bdrs  bia 
aforesaid  living  brothers  and  sisters  and 
the  aforesaid  minors,  children  of  bis  de- 
ceased sisters. 

Defendant  prayed  that  J.  a  Holllngs- 


minors  without 
tutor. 
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worth,  attorney  at  law,  be  anwlnted  as 
tutor  ad  tioc  to  the  mlnon  Bwtha,  Annie, 
Grace,  and  Lilian  MUhas  and  to  the  minors 
Alice  and  George  Both,  end  through  lald 
tutor  the  Bald  minora  be  cited  and  made  par- 
ties; that  Peter  Gardere  SchreibeTf  Maiy 
Elizabeth  Scht^ber,  widow  of  F.  J.  Dorsey, 
John  Schrelber,  Louisiana  Scbrelber,«<wlfe  of 
Alfred  J.  Dolbonde,  Martin  Mllhas,  Harry 
Mllbas.  Therese  Mllhas,  wife  of  AnguBt  La- 
nata,  and  said  Lenata  also  be  dted  and  made 
parties;  that  plaintiffs'  donand  be  rejected 
and  dismissed,  and  that  plaintiff  be  con- 
demned to  refund  to  him  the  sum  of  $20(^ 
which  amount  he  had  at  the  time  of  the 
promise  of  sale  deposited  with  the  &ua- 
tloneer,  and  costs  of  suit  J.  O.  Holllngs* 
worth  was  appointed  tutor  ad  hoc  of  the 
minors,  as  prayed  for,  and  the  parties  nam- 
ed were  ordered  to  be  cited  and  made  p&r- 
ties.  Hollbagaworth  qualified  as  tator,  and 
the  other  persons  were  dted.  All  of  these 
parties  appeared,  and  for  answer  said  that 
they  adopted  the  answer  filed  by  the  de- 
fendant Pettlt,  and  prayed  that  plalntiffM*  de- 
mand be  rejected. 

Objection  baring  been  made  by  the  plaln- 
tiffs  to  the  appearance  of  the  said  parties, 
the  court;  by  the  authority  of  Johnson  t. 
City  of  New  Orleans,  105  La.  149,  29  South. 
S55,  sustained  the  same;  reserring  to  them 
the  right  to  bring  a  direct  action  if  snch 
they  had.  They  took  no  further  part  In  the 
case.  On  trial  the  district  court  rendered 
Judgment  in  favor  of  the  defendant  and 
against  the  plaintiffs,  rejecting  tbelr  de- 
mand and  dismissing  tbelr  suit;  also  con- 
demning them. to  refund  to  the  defendant 
the  sum  of  $200  deposited  by  blm  with  the 
auctioneer. 

The  plalntlffli  applied. 

Opinion. 

We  are  relieved  from  discussing  the  vari- 
ous objections  urged  to  the  proceedings  bad 
and  Judgment  rendered  In  suit  brought  by 
Peter  Q.  Schreiba  for  the  partition  of  the 
property  herein  involved  between  himself 
and  bis  co-proprietors.  Assuming  that  those 
objections  were  well  founded,  and  that  the 
sale  of  the  property  and  the  partition  of  the 
proceeds  were  not  at  the  time  binding  upon 
some  of  the  defendants  In  the  case,  matters 
have  taken  such  a  shape  since  then  that 
those  objections  can  no  longer  be  successful- 
ly advanced.  The  parties  who  were  Inter- 
ested were  at  liberty  after  that  sale  and  that 
partition  took  place  to  ratify  and  confirm 
them,  and  to  warrant  the  title  of  the  pur- 
chaser, had  they  thought  proper,  and  they 
bave  done  so. 

An  examination  of  the  statement  of  facts 
will  show  that  all  of  the  parties  to  the  first 
partition  proceedings,  other  than  the  four 
minors  who  were  minors  at  the  time,  Joined 
In  proper  person  In  executing  a  warranty 
deed  to  Weiss,  the  purchaser,  and  received 
their  propmrtlcm  of  the  purchase  prlce^  while 


the  four  minors,  through  their  moQxer,  dkl 
likewise.  We  do  not  think  It  Is  claimed  tbat 
the  parties  so  acting  (other  than  the  four 
mlnon)  could  thereafter  attack  the  saie  and 
partition  proceedings.  They  were  estopped 
by  tbelr  warranty  from  so  doing.  The  max- 
im, "Qoem  de  evlctione'  tenet  actlo»  eundem 
agentCTi  r^>cWt  exceptio,"  applies  to  tbelr 
case. 

It  will  further  appear  that;  <^  tiw  four 
minors  who  were  represented  by  their  moth- 
er In  the  first  partition  proceedings,  three 
thereafter  Joined  in  their  own  propw  behalf 
In  the  partition  proceedings  wliich  resulted 
In  tbm  sale  of  a  piece  of  inoper^  whlcb  their 
mother  had  purchased  In  tbelr  name  and  for 
their  benefit  with  a  portion  of  the  proceeds 
which  she  had  received  for  them  from  Weiss, 
the  purchaser  at  the  first  partition  sale,  and 
Joined  In  a  warranty  deed  of  the  proi>erty  to 
Edward  Dillon,  who  purchased  that  property 
under  the  second  partition  proceedings,  and 
that  the  mother  of  Louis  Edward  Schrelber, 
acting  on  his  behalf  as  bis  special  tutrix,  did 
likewise. 

It  thus  appears  that  all  of  the  parties  to 
the  first  partition,  with  the  ezceptlMi  of  the 
minor  Ik>u1s  Edward  Schrelber,  their  own 
personal  acts,  committed  themselves  to  the 
legality  of  the  first  partition  proceedings,  and 
directly  warranted  the  sale  made  to  Weiss 
thereunder.  These  parties  were  all,  there- 
fore, estopped  by  their  warranty  from  at- 
tacking that  titie. 

If  it  be  true  that  Louia  Edward  Schrelber 
was  not  committed  to  the  legality  of  the  pro- 
ceedings in  the  first  partition  by  reason  of 
his  having  been  made  a  party  defendant  in 
the  second,  through  bis  mother,  for  the  rea- 
son that  he  was  a  minor  at  that  time,  the 
fact  remains  that  up  to  his  death,  at  which 
time  he  was  25  or  26  years  of  age,  be  mani- 
festfed  no  Intention  of  disputing  or  question- 
ing these  proceedings  and  that  sale.  De- 
fendant Insists  that  at  lils  death  his  right 
to  attack  them  was  unimpaired,  and  that 
right  passed  to  his  heirs,  and  it  yet  remains 
in-  full  force;  that  among  these  heirs  were 
his  minor  nieces,  who  inherited  directly  In 
their  own  right,  and  who,  being,  besides 
heirs,  under  benefit  of  Inventory,  inherited 
their  slutre  In  tbat  succession,  freed  from  any 
estoppel  resulting  from  the  warranty  whlcb 
bound  their  parents.  Counsel  refer  the  court 
to  Destrehan  t.  Destrehan's  Ez'rs,  4  Mart 
(N.  S.)  667  to  601;  Succession  of  the  Misses 
Morgan,  23  La.  Ann.  291,  292;  Calhoun  v. 
Crossgrove,  33  La.  Ann.  1001  to  1005;  Suc- 
cession of  Meyer,  44  La.  Ann.  871,  11  Soath. 
532;  Civ.  Code,  arts.  1227  to  1241. 
<  The  nephew  and  nieces  of  Lonis  Edward 
Schrelber  did  not  inherit  in  their  own  tight 
In  his  succession,  but  as  heirs  by  representa- 
tion of  their  deceased  mothers.  The  cases 
referred  to  Involved  a  question  of  iiability 
to  collation,  and  not  one  of  estoppel  by  rea- 
son of  the  warranty  of  tbe  person  through 
wbom  they  inherited  by  right  of  representa- 
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tlon.  When  the  nephews  and  nieces  of  Lou- 
ts Bdward  Schrelber  Inherited  Is  bis  succes- 
sion, they  at  once  became  bound  by  the  war- 
ranty which  estopped  their  mothers.  The 
right  of  Loolfl  Edward  Scbrelbw  to  dlsptite 
and  question  tbe  legality  of  the  proceedings 
in  the  first  partition  proceedings,  and  the 
sale  thereunder  made  to  Weiss,  if  then  eoc- 
istlng,  lapsed  to  tbe  extent  of  tbe  Inheritance 
which  fell  to  these  particular  heirs  then  in- 
heriting In  the  succession,  and  which  went 
to  tbe  aid  and  satisfaction  and  fulfillment  of 
the  warranty  of  their  mothers  to  Weiss,  and 
quieted  his  title,  had  any  doubt  In  respect  to 
the  seme  existed  before.  The  warranly  of 
the  mothers  was  indlTlalble. 

Heirs  under  benefit  of  Inventory,  as  well  as 
heirs  pure  and  simple,  are  bound  by  the  war- 
ranty of  those  through  whom  tbey  Inherit 
by  representation.  In  the  tenth  Tolume  of 
Laurent,  treating  of  Successions  (section 
496),  the  author  uses  the  following  language: 

"Le  donandenr  pent  6tre  repoussfi  par  ime  fin 
de  Qon  recevoir  cetle  de  I'exceptioD  de  garanti& 
8i  celai  qui  donande  la  nnUit6,  oomme  herltier 
de  celui  gul  j  a  drwt,  flst  tenn  lul-mfime  de  la 
garantie,  il  ne  peat  pas  intenter  Taction,  car, 
oblige  de  maintenlr  I'acte,  11  ne  peat  pas  en 
DODrsaivre  I'annulation.  G'est  ce  que  la  coar 
ae  cassation  a  decide  dans  one  eepece  at  Von 
faisait  une  objection  trSs  sabtile.   Ij'an  dea  co- 

Sartageaota  succ&de  ft  un  coberitier  fi.  t'^^rd 
uque)  le  partage  est  nal ;  c'etait  un  interdit  et 
11  n'avalt  paa  6t6  represents  au  partage  par  son 
tateur.  II  fut  jugS  que  le  demandeur  6tkit  non 
recevable  parce  qu'il  devait  la  garantie,  or  celui 
qui  doit  garantir  ne  peat  pea  dTincer.  Le  prln- 
ape  est  mcontestable,  msJs  la  consfiqusnoe  qal 
en  resalte  etalt  Inadmissible,  dlsaft-on.  Bn  ef- 
fet,  I'obligatlon  de  garantie  que  contractalt  le 
copartageant  Tempecbalt  d'exercer  le  droit  qal 
s'oavrait  ft  son  profit  dans  une  saocesslon  fu- 
tore;  n'etait-oe  pas  la  un  pacte  successoire,  et 
un  parell  pacte  n'est-il  pas  radlealement  nnl? 
La  coar  de  cassation  rdpond,  et  la  reptmse  est 
piremptoire,  qu'il  n'y  avalt  dans  Tespece  auenne 
eonraition  sur  une  succession  future,  mals  an 
partage  sar  one  succession'  ooverte ;  que  si  la 
garantie  ft  laqaelle  les  copartageants  sont  tenos 
fee  oopecbait  d'exercer  un  droit  dans  one  suc- 
cession future,  c'etait  la  une  conseqaence  des 
ivinclpes  gdneraox  do  droit  et  non  d'on  pacte 
aiicces8<dre."  FeeaUer  and  Haime  «mtre  Tea 
Plcard  et  Cons  Obssatton  Dallos,  1900,  v<A.  1. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  is  erroneous,  and  It  Is  hereby 
annulled,  avoided,  and  rereraed;  and  It  Is 
now  ordered,  adjudged,  and  decreed  that  plain- 
tiffs do  have  Judgment  against  the  defendant, 
WUltam  V.  Pettlt,  decreeing  and  ordering 
him  to  accept  the  title  and  ownership  of  the 
property  herein  offered  and  tendered  to  him 
hy  the  plaintiffs,  and  that  he  comply  with 
the  obligation  assumed  by  him  In  respect  to 
the  same  on  the  16th  July,  1903,  by  paying 
to  the  plaintiffs  tbe  balance  of  tbe  price 
which  be  agreed  to  pay  for  the  same;  and 
d^endant  Is  condemned  to  pay  costs  In  both 
courts. 

On  Rehearing. 

In  dtfendants  an>llcation  fur  a  rehearing, 

It  is  urged: 

First.  That  the  court  erred  In  holding 
that  Qeoise  and  Alice  Both,  nephew  and 


niece  of  Louis  Edward  Schrelber,  and  chil- 
dren of  his  predeceased  sister,  Mrs.  Roth,  did 
not  Inherit  in  their  own  right  In  bis  succes* 
slon,  but  by  representation  of  tbelr  deceased 
mother,  and  that  said  children  are  estopped 
from  prosecuting  a  right  of  action  derived 
from  tbe  succession  of  their  deceased  uncle, 
whose  succession  consists  of  his  right  of  ac- 
tion for  his  one-seventh  interest  In  the  prop- 
erty described  in  piaintifls*  petition. 

Second.  That  it  erred  in  holding  that  Mrs. 
Roth  or  her  children  acquired  "an  addition- 
al Interest"  in  said  property  by  the  death  of 
Louis  Edward  Schrelber,  and  that  said  cbll* 
dren  are  barred  by  tbe  estoppel  of  warranty 
of  their  mother  from  prosecuting  a  right  of 
action  derived  from  the  succession  of  tbelr 
uncle  Louis  Edward  Schrelber. 

Third.  That  Mrs.  BoUi  acquired  no  such 
additional  interest,  for  she  did  not  survive 
or  Inherit  from  Louis  Edward  Schrelber. 

Fourth.  That  said  children  acquired  no 
such  additional  interest,  and  are  not  barred 
by  the  estoppel  of  warranly  of  their  mother, 
because  they  inherited  nothing  from  their 
mother,  who,  as  found  by  the  court,  had  part- 
ed with  her  interest  in  said  property  before 
her  death,  and  because  the  only  Interest 
ever  acquired  by  said  children  was  Inherited 
by  them  directly  and  in  their  own  right  from 
their  uncle  Louis  Edward  Schrelber,  with- 
out being  bonnd  by  any  act  or  obligation  of 
their  mother. 

We  did  not  err  In  holding  that  the  chil- 
dren of  Mrs.  Roth  did  not  "Inherit  In  their 
own  right,"  but  Inherited  by  representatioQ 
of  their  deceased  mother.  Article  897  of  the 
Civil  Code  is  express  on  that  subject  The 
matter  was  discussed  and  explained  by  us  In 
the  Succession  of  Meyer,  reported  In  44  La. 
Ann.  871,  11  South.  632. 

Whether  these  children,  by  inheriting  by 
representation  In  the  succession  of  tbe  uncle, 
became  bound  by  the  prior  ratification  of 
their  mother  of  the  proceedings  taken  in  the 
two  partitions,  and  tbe  sales  made  therein, 
presents  a  different  question. 

On  reconsideration,  we  think  the  court  was 
in  error  in  reaching  that  conclusion.  In  deal- 
ing with  the  subject  of  representation,  the 
Code  declares  (article  894)  that  "representa- 
tion is  a  fiction  of  the  law  tbe  ^ect  of  which 
is  to  put  the  r^resentatlve  in  the  place, 
degree  and  rights  of  the  person  represented." 
This  provision  of  tbe  law  refers  to  the  status 
and  situation  of  the  party  represented  with 
reference  to  the  particular  succession  in 
which  children  are  claiming  to  inherit. 

Applying  tbe  Action  of  tbe  law  by  assum- 
ing the  continued  existence  of  the  mother  of 
these  children  beyond  the  death  of  ber  broth- 
er, and  supposing  her  to  have  been  a  claim- 
ant herself  In  that  succession,  no  question  of 
tbe  warranty  of  tbe  sale  made  in  the  parti- 
tion suit  would  have  entered  as  a  factor. 
That  question  would  arise  only  later,  after 
her  rights  as  an  heir  In  the  succession  had 
been  recognized,  and  as  between  herself  and 


Digitized  by 


118 


89  SOUTHBBN  BEPOBTBB. 


(Ala. 


the  party  whose  title  ahe  might  be  se^ng 
to  annal.  We  acted  inadTlsedly  In  enlarglDg 
the  fiction  so  as  to  continae  the  mothCT's 
existence  until  after  she  had  taken  the  prop- 
erty in  her  brother's  saccesslon,  and  to  make 
it  then  pass  from  her  to  her  chiMren  struck 
by  warranty  obligations  thrown  upon  it  dur- 
ing this  fictitious  ownership  of  hers  as  an 
heir  tn  her  brother's  succession. 

The  error  of  our  conclusion  on  the  subject 
of  the  Mtoppel  of  the  Roth  children  from 
contesting  the  proceedings  and  sale  In  the 
first  partition  suit  can  be,  and  is,  recognised 
without  the  necessity  of  a  rehearing.  But 
our  doing  so  requires  at  our  hands  consider- 
ation of  the  grounds  of  objection  raised  by 
the  defendant  which  we  failed  to  pass  upon. 

An  examination  of  the  pleadings  and  state- 
ment of  facts  wUl  show  that  there  were  two 
partition  proceedings  In  which  Mrs.  Scbrel- 
ber  acted  for  and  on  behalf  of  Louis  Edward 
Schrelber  as  his  tutrix.  The  first  proceed- 
ings and  the  sale  thereunder  are  questioned 
her^.  The  second  proceedings  and  sale  are 
not  We  direct  our  attention  to  the  grounds 
of  the  objection  urged  against  the  first  par- 
tition proceedings,  and  the  sale  made  there- 
wider.  These  objections  all  go  to  the  want 
of  authority  of  the  mother  to  have  represent- 
ed Louis  Edward  Schrelber,  and  to  a  claim 
that  they  were  not  ivoperly  made  parties 
to  that  proceeding. 

We  see  no  force  In  the  objection  that  the 
mothw,  reason  of  her  sex.  was  incapaci- 
tated from  being  appointed  to  represent  the 
minor  Louis  Edward  Schr^ber  as  tutrix  or 
euratrlx  ad  hoc.  If  she  had  the  legal  ca- 
pacity to  have  been  appointed  permanently 
as  tutrix  of  that  minor,  she  had  the  capacity 
to  be  appointed  anch  for  a  special  purpose. 
We  think  that  the  court,  in  the  selection  of 
a  person  to  represent  the  minors,  acted  ju- 
diciously. Ab  we  said  in  Mortgage  Co.  t. 
Pierce,  49  La.  Ann.  400,  21  South.  970^  the 
parent  "would  preaumptlTely  be  much  more 
concerned  In  the  welfare  of  the  children  than 
a  stranger."  Yamado  t.  Lewis,  113  La.  72, 
86  Soutik.  893.  The  proceedings  of  the  first 
partition  suit  are  not  all  before  ua. 

We  find  In  the  Iranscript  an  oath  taken 
by  the  mother  after  the  judgment  of  parti- 
tion, but  in  the  interval  between  the  sale 
and  the  partition  luroceediogs,  in  which  the 
price  of  the  sale  was  divided  and  distributed. 
In  these  proceedings  she  took  part  as  tutrix. 
Why  an  oath  was  taken  at  that  time,  we  do 
not  know.  Though  she  could  write  her 
name,  that  particular  oath  was  signed  with 
her  ordinary  mark.  We  are  by  no  means 
satlafled  that  this  was  the  only  oath  taken  by 
h€r.  We  think  it  quite  probable  that  It  was 
auKWsed  to  be  necessary  that  she  should 
take  an  addlilonal  oath  for  the  purpose  of 
the  partition  proper*  or  under  some  proceeA- 
ing  not  before  ns.  In  the  partition  i^oceed- 
Ings  she  was  cited  as  tutrix,  and  the  judg- 
ment In  the  partition  proceeding  was  render- 
ed by  the  court  contradictorily  with  her  aa 


the  duly  qualified  tutrix  ad  hoc  At  the  sale 
under  the  Judgment,  Charles  Weiss  purchas- 
ed on  the  faith  of  the  proceedings,  and  paid 
the  price.  That  sale  took  place  on  June  20, 
1880,  and  no  question  was  raised  as  to  the 
l^llty  of  the  proceedings  and  the  sale  made 
thereunder  until  raised  by  the  purchaser  at 
this  sale.  The  minor  Louis  Sdward  Schrel- 
ber lived  at  least  four  years  after  his  majori- 
ty without  manifesting  the  slightest  inten- 
tion of  repudiating  the  action  of  his  mother 
in  acting  In  her  behalf  in  the  two  partition 
proceedings  referred  to. 

The  syllabus  In  the  case  of  Brubn  v.  Fire* 
men's  Building  Association,  42  La.  Ann.  481, 
7  South.  656,  reads  that: 

"While  it  is  necessary  that  the  proceedlniEs 
should  be  carried  on  oontradictorily  with  the 
totrix  of  tbe  minors,  when  it  apiwars  that  she 

ffirticipated  therein  and  approved  the  same, 
ion  to  cite  ber  will  be  cured." 

In  the  case  before  us  a  representative  of 
the  minor  was  cited.  In  Sbaffet  v,  Jackson, 
14  La.  Ann.  164,  this  cour^  referring  to  a  ju- 
ffidal  sale  made  in  a  partition  proceeding, 
and  to  the  objectlona  urged  to  ito  validity, 
said: 

"As  to  the  first  ground  of  nallity.  It  does  not 
app(>ar  that  the  fatber  of  the  minors  was  ever 
confirmed  by  a  judgment  as  their  natural  tutor, 
or  that  an  undertutor  had  ever  been  appointed, 
but  it  does  not  follow  from  these  facts  that  the 
minor  could  not  be  sued,  and  that  a  Judgment 
rendered  against  him  would  be  necessarily  void. 
Article  116  of  the  Code  of  Practice  provides 
that.  If  the  minor  against  whom  one  intends  to 

firosocute  a  suit  has  no  tutor  nor  curator  ad 
item,  the  plaintiff  must  demand  that  a  curator 
ad  hoc  be  named  to  defend  the  suit.  In  the 
suit  for  partition  the  plaintiff  applied  for  and 
obtained  the  appointment  of  a  curator  ad  hoc 
to  defend  the  action,  and,  as  a  purchaser  in 

Sood  faltb.  tbe  minors  must  be  neld  at  this 
istant  period  to  have  been  properly  represent- 
ed in  the  suit,  or  at  least  to  have  ratified  the 
proceeding  by  their  long  silence  and  acquies- 
cence. Sales  directed  by  the  court  of  probates 
are  judicial  sales,  and  the  purchaser  is  pro- 
tected by  the  decree  ordering  them,  and,  if  the 
court  had  jurisdiction,  the  purchaser  need  not 
look  Iieyond  the  decree.  Laliande's  Heirs  v. 
Moreau,  IS  La.  481." 

See  on  that  subject  LInman  v.  Biggins,  40 
La.  Ann.  7ti5,  5  South.  49,  8  Am.  St  Rep. 
549;  also  Young  v.  Conrtney,  18  La.  Ann. 
194;  Crawford  v.  BInlon,  46  La.  Ann,  1266, 15 
South.  693;  McCoy's  Heirs  v.  Derbonne,  109 
La.  315,  33  South.  326;  Civ.  Code,  art  1289. 

Uuder  the  special  facta  of  this  particular 
case,  we  are  of  the  opinion  tbat  our  original 
opinion  should  remain  undisturbed,  and  It  la 
hereby  so  decreed. 


SOUTHERN  RT.  CO.  T.  JONES* 

(Supr^e  Court  of  Alabama.    April  18,  1905.) 

1.  RAII.BOADa  —  COLLISIOR  AT  CbOSSIKOS— 
CO.VTBIBDTOBT  NsOLiaiROX  —  QUESTIONS 
FOB  JUBT. 

Code  1896,  I  3441,  requires  engineers  and 
conductors  of  railroads  to  stop  their  trains  be- 
fore crossing  the  tnute  of  another  road,  and 
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not  to  proceed  until  they  know  the  way  to  be 
clear.  A  condactor  of  a  street  car,  on  reaching 
the  croBsing  of  a  railroad  on  a  dark,  rainT,  and 
itoimr  nipiti  atopped  his  car,  alighted  there- 
from, and  walked  to  the  center  of  the  railroad 
track,  and  after  looking,  and  bearing  no  train 
approadu  signaled  die  motornum  to  eross. 
When  the  car  reached  the  track,  the  con- 
ductor got  aboard  thereof,  bat  before  it  had 
sQcceeded  in  clearing  the  track,  it  was  struck 
by  a  box  car  attached  to  the  front  end  of  an 
approaching  train,  which  waa  mnnin^  at  a 
rapid  rate  of  speed,  withoat  signals  or  lights  to 
give  warning  of  its  approach.  Held,  that 
whether  the  conductor — who  was  killed  in  the 
collision — violated  the  statute,  and  was  thus 
guilty  of  contributory  negligoice,  was  a  ques- 
tion for  the  Jury. 

[Bd.  Note. — For  eases  in  point,  see  toI.  41, 
Cent.  Dig.  Railroads,  1  9Qa] 

2.  Sauk— PaoxnuTB  Gauss. 

A  municipal  ordinance  required  persons  in 
charge  of  street  cars  to  stop  the  same  before 
crossing  railroad  tracks,  ana  made  it  the  duty 
of  the  condactor  to  aliebt  from  the  car  and 
"walk  across  the  track"  in  front  of  the  car. 
A  conductor  ot  a  street  car  atopj>ed  bis  car  on 
approaciung  a  railroad  crossing  on  a  dark  night, 
hut,  instead  of  walking  across  the  railroad 
track,  onl^  walked  to  the  middle  thereof,  and 
there  waited  for  the  street  car,  which  was 
struck  by  a  train  which  approached  unseen  and 
without  warning.  Held,  tbat  whether  the  con- 
ductor's death,  which  resulted  from  the  col- 
lision, waa  proximately  caused  by  his  negligence 
in  failiog  to  comply  literally  with  the  ordinance 
by  proceeding  aU  the  way  across  the  railroad 
track,  was  a  qnestkm  for  the  Jury. 

3.  CoiminrAnci:— Oerebai.  Obdib—Ef^eot. 

A  general  order  continaiog  all  cases,  ac- 
tions, motions,  and  proceedings  pending  and  not 
otherwise  disposed  of  until  the  next  term  of 
court  does  not  keep  a  motion  for  a  new  trial 
alive  and  empower  the  court  to  entertain  such 
motion  at  a  subsequent  term,  against  the  ob- 
jection of  the  party  opposing  the  same. 

[Ed.  Note. — For  cases  In  ■ooSnt,  see  vol.  87, 
Cent.  Dig.  New  Trial,  I  SMJ 

Appeal  from  Circuit  Court,  JefCeraon  Coun- 
ty; A,  A.  Ooleman,  Judge, 

**To  be  officially  reported." 

Action  by  Gertrude  T.  Jones,  as  adminis- 
tratrix of  Mbert  N.  Jones,  deceased,  against 
the  Sontbem  Railway  Company.  From  a 
Judgment  for  plalntUT,  defendant  appeals. 
Affirmed.  *' 

James  Weatherly,  for  appellanL  Frank  B. 
White  &  Sons,  for  appellee. 

TYSON,  J.  Tills  action  was  brought  to 
recover  damages  for  wrongfully  causing  the 
death  of  Elbert  N.  Jones,  plaintiff's  intes- 
tate as  the  result  o'f  a  collision  between  an 
electric  car,  of  which  be  was  conductor,  and 
a  freight  train  of  defendant.  The  trial  re- 
sulted in  a  Judgment  for  plalntlfF,  from  which 
the  defendant  prosecutes  this  appeal. 

The  three  counts  of  the  complaint  upon 
which  the  cause  was  tried  ascribed  bla  death 
to  the  negligence  of  the  defendant's  agents 
or  servants  in  the  management  of  the  freight 
train.  To  these  counts  the  defendant  Inter- 
posed the  plea  of  the  general  Issue  and  two 
special  pleas  of  contributory  negligence.  Tbe 
first  of  these  special  pleas  alleged,  among 
other  things,  "tbat  the  death  of  the  plaln- 
tUCu  Intestate  was  proximately  caused  by 


his  own  c^less  and  reckless  disregard  of 
his  own  safety,  in  this:  that  in  violation  of 
section  3441  of  tbe  Code  of  Alabama  the  said 
plaintiff's  intestate,  who  was  in  charge  of 
the  train  of  tbe  Birmingham  Railway,  Light 
&  Power  Company,  failed  to  cause  bis  train 
to  come  to  a  full  stop  within  one  hundred 
feet  of  said  crossing,  or,  if  such  stop  was 
made,  tbat  he  proceeded  across  the  cross- 
ing before  he  knew  the  way  to  be  clear,  and 
that  in  fact  the  way  was  not  clear,  and  by 
reason  of  said  way  not  being  clear,  and  by 
reason  of  tbe  reckless  conduct  of  plaintiff's 
Intestate  as  aforesaid,  Ms  death  was  caus- 
ed." The  second  plea  alleges  a  negligent 
disregard  and  violation  by  plalntlfTs  intes- 
tate of  an  ordinance  of  the  city  of  Birming- 
ham which  made  It  "the  duty  of  persons  In 
charge  of  cars  on  tbe  street  railways  of  said 
city  to  cause  the  same  to  come  to  a  full  stop 
before  crossing  at  tbe  place  at  which  a  street 
railroad  crosses  a  steam  railroad;  and  after 
causing  such  car  to  come  to  a  full  stop  It 
shall  be  the  duty  of  the  conductor  to  alight 
from  the  car  and  wallc  across  the  track  in 
front  of  the  car  at  those  crossings  at  which 
no  flagman  or  watchman  Is  regularly  sta- 
tioned." 

The  first  contention  urged  upon  our  con- 
sideration is  tbat  the  evidence  nndisputedly 
and  without  adverse  inference  supported  the 
averments  of  one  or  both  of  these  pleas,  and 
therefore  tbe  affirmative  charge  requested  by 
defendant  should  have  been  given.  The  col- 
lision occurred  early  la  the  morning,  before 
daylight  The  night  was  very  dark,  ralii 
was  falling,  and  the  wind  blowing.  The 
place  was  at  the  Intersection  of  the  crossing 
of  the  tracks  of  defendant  and  the  street  car 
company,  whose  tracks  cross  nearly  at  right 
angles  to  each  other.  The  defendant  had 
two  tracks  (a  side  and  a  main  track)  at  this 
crossing,  covering  a  space  of  more  than  12 
feet  The  collision  occurred  on  the  main 
track,  which  was  furtherest  from  the  point 
at  which  tbe  electric  car  approached  the 
crossing.  There  was  a  structure  consisting 
of  a  shed  and  platform  that  obstructed  the 
view  of  those  operating  the  electric  car, 
which  would  have  prevented  them  from  see- 
ing the  approaching  freight  train,  bad  it 
been  properly  lighted,  until  they  had  gotten 
on  the  Bide  track.  The  place  was  also  near 
to  another  railroad  upon  which  trains  were 
at  the  time  being  operated,  and  to  the  Sloss 
furnaces.  The  evidence  tended  to  show  tbat 
the  freight  train,  which  was  composed  of  13 
box  cars,  waa  being  pushed  at  a  rapid  rate 
of  speed  by  an  engine  attached  to  the  end 
furtherest  from  the  crossing,  and  that  It 
approached  the  crossing  in  tbe  dark,  with- 
out giving  signals  of  warning,  and  without  a 
light  on  tbe  end  of  the  box  car;  that  tbe 
electric  car,  before  going  on  the  crossing, 
came  to  a  full  stop;  tbat  the  deceased  alight- 
ed  from  It  walked  ahead  of  it  to  tbe  ceuter 
of  the  main  track,  and  after  looking  In  the 
direction  of  tbe  approaching  Creigbt  train 
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signaled  the  motorman  to  cross.  In  obedi- 
ence to  bis  signal  the  electric  car  proceeded 
to  cross  the  tracts,  and  when  the  front  end 
of  it  reached  the  middle  of  the  main  track 
the  conductor  got  aboard  of  It  while  moving, 
but  before  It  could  cross  this  track  It  was 
struck  by  a  box  car  attached  to  the  front  end 
of  the  freight  train,  knocking  the  electric 
car  some  CO  feet,  and  producing  bis  death. 

The  first  point  relied  upon  seems  to  be  that 
these  tendencies  of  the  evidence  do  not  af- 
ford an  adverse  inference  to  the  conclusion, 
as  matter  of  law,  that  the  intestate  violated 
the  duty  Imposed  upon  him  by  section  8441 
of  the  Code  of  1886.  It  Is  said  It  Is  hardly 
possible  to  conceive  that  this  conductor, 
charged  with  the  duty  of  knowing  the  way 
to  be  clear  for  his  car,  could  not,  with  the 
highest  possible  exercise  of  diligence,  have 
discovered  the  approach  of  the  freight  train 
in  time  to  have  avoided  the  collision — at 
least  in  time  to  save  hhnself.  Aside  from 
the  conslderatlan  that  the  plea  characterizes 
bis  conduct  as  reckless,  and  therefore  neces- 
sary to  be  proven,  we  do  not  think  It  can  be 
declared  as  a  matter  of  law  that  he  was 
guilty  of  negligence  on  accoimt  of  a  viola- 
tion of  the  statute  wblcb  proximately  con- 
tributed to  hla  death,  but  that  the  determi- 
nation of  that  question  was  for  the  Jury.  In 
the  recent  case  of  Southern  Ballway  Co.  v, 
Bonner,  37  South.  702,  It  was  said:  "By  the 
statute  (Oode  1896,  {  3441)  It  Is  provided  with 
reference  to  engineers  and  conductors  that, 
after  stopping,  and  before  proceeding  to  run 
a  train  over  a  railroad  crossing,  they  must 
•know  the  way  to  be  clear.'  This  provision 
Is  to  be  construed  as  requiring  knowledge 
not  only  that  the  crossing  is  free  from  Im- 
mediate  obstruction,  but  free  from  danger 
of  such  obstruction  as  ought  reasonably  to 
be  expected.  It  does  not,  however,  require 
knowledge  that  the  way  will  continuously 
remain  clear  against  all  after-occurring,  ex- 
traordinary, unanticipated,  and  unascertaln- 
able  happenings.' "  In  that  case  it  was  In- 
sisted, as  here,  that  the  defendant  was  en- 
titled to  the  affirmative  charge  because  of  a 
violation  of  the  statute  by  the  engineer  who 
was  killed,  and  for  whose  death  damages 
were  sought  to  be  recovered.  In  that  case 
the  engineer  did  not  leave  bis  engine  to  see 
that  the  way  was  clear,  as  did  the  plaintiff's 
Intestate,  but  remained  on  It  until  it  was 
struck.  And  in  that  case  the  only  testimony 
going  to  show  that  the  engineer  discharged 
his  duty  under  the  statute  was  the  testimony 
of  the  fireman,  who  stated  that  his  train 
came  to  a  stop  before  going  upon  the  cross- 
ing; that  the  engineer  looked  up  and  down 
the  track,  and  that  he  (the  fireman)  did  the 
same  thing,  before  attempting  to  cross;  that 
the  way  was  clear;  that  they  proceeded 
across  the  track  and  their  engine  was  run 
into  by  a  car  having  no  headlight  except  a 
lantern  fixed  In  the  place  usually  filled  by  the 
headlight;  that  there  was  a  string  of  cars 
which  somewhat  obscured  their  view  before 


going  upon  the  crossing;  that  there  were  no 
cars  standing  upon  the  main  line  track, 
where  the  collision  occurred,  when  they 
started  to  cross;  that  no  whistle  was  blown 
and  no  bell  rung  by  the  colliding  train;  that 
the  night  was  dark,  and  that  they  were  pro- 
ceeding across  slowly  when  stricken.  On  these 
facts  this  court  held  that  tbe  question  of 
whether  the  pleas  of  contributory  negligence 
were  sustained  was  proper  forthe  determina- 
tion of  the  Jury.  In  the  case  tmder  consider- 
ation the  way  was  clear  when  thecar  started, 
but  the  danger  arose  subsequently,  wlilch,  un- 
der the  evidence,  the  Jury  was  authorized  to 
find  was  not  reasonably  to  be  expected;  for 
certainly  the  Intestate  was  not  required,  as 
matter  of  law,  under  the  circumstances,  to 
anticipate  the  negligence  of  those  In  charge 
of  the  freight  train.  He  had  a  right  to  as- 
sume, In  discharging  the  duty  imposed  upon 
him  by  the  statute,  that  tbe  defendant's 
agents  and  servants  would  not  violate  the 
statute  which  imposed  the  same  duty  upon 
them  of  knowing  their  way  to  be  clear;  and 
that  they  would  not  violate  the  ordinance  of 
tha  city  Imposing  upon  them  the  duty  to 
have  a  light  on  the  forward  end  of  the  train, 
and  to  give  continuous  signals  by  blowing 
tbe  whistle  or  ringing  the  bell. 

Tills  brings  us  to  a  consideration  of  the 
next  Insistence — that  the  second  special  plea 
was  proven  as  a  matter  of  law.  This  con- 
tention proceeds  upon  the  theory  that  the 
evidence  shows  vrlthout  dispute  that  plain- 
tiff's Intestate  violated  the  ordinance  In  not 
going  across  the  main  track,  a  distance  of 
about  2^  feet  from  where  he  stood,  before 
signaling  hla  car  to  proceed;  that  he  only 
went  to  the  center  of  that  track  on  which 
the  collision  occurred,  while  the  ordinance  re- 
quired bhn  to  "walk  across"  it  It  may  bo 
conceded  for  the  purposes  of  this  ease  that 
he  did  not  literally  comply  with  the  mandate 
of  the  ordinance,  and  that  he  was  guilty  of 
negligence  In  not  so  doing,  yet  we  do  not 
think  it  can  be  affirmed,  as  matter  of  law, 
that,  his  negligence  in  this  respect  proximate- 
ly contributed  to  his  injury.  It  cannot  be 
affirmed  -with  any  degree  of  certainty  tha^ 
bad  he  gone  beyond  the  track,  he  would  have 
discovered  the  approaching  train,  and  there- 
by have  avoided  tbe  collision;  or,  on  falling 
to  discover  Its  approach,  that  he  would  not 
have  been  In  the  position'  of  peril,  as  he  was, 
after  boarding  his  car.  It  may  be  he  would 
have  made  the  discovery,  or  It  may  be  he 
would  have  been  In  a  safe  place  on  his  car 
when  the  collision  occTirred,  had  he  walked 
across  the  track;  but  this  will  not  suffice  as 
a  predicate  for  an  affirmative  Instruction. 
His  negligent  act,  in  order  to  defeat  a  re- 
covery, must  have  been  the  proximate  cause 
of  his  death,  not  the  remote  cause  or  a  mere 
condition.  Proximate  cause,  as  applicable  to 
cases  of  contributory  negligence,  is  defined 
to  be:  *'A  want  of  ordinary  care  upon  the 
part  of  a  person  injured  by  the  negligence 
of  anotha  is  itself  a  proximate  cause  of  tbe 
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lojary,  making  auch  want  of  ordinary  care 
contributory  negligence  on  the  part  of  the 
person  Injured,  when,  acting  concurrently 
and  In  comblnatloa  with  the  negligence  com- 
plained of,  anch  want  of  ordinary  care,  in 
nataral  and  contlnnons  sequence,  unbroken 
by  any  Intervening,  Independent, '  efficient 
cause,  results  In  the  Injury,  which,  but  for 
such  want  of  ordinary  care  on  the  part  of 
the  person  Injured,  would  not  hare  occurred. 
But  when  a  person  Injured  by  the  negligence 
of  another  is  himself  guilty  of  carelessneas 
or  a  want  of  ordinary  care,  which  la  a  mere 
condition  or  remote  cause  of  his  injury,  fol- 
lowed by  a  subsequent,  intervening,  inde- 
pendent, and  Sclent  cause,  to  wit,  the  neg> 
llgenee  of  the  party  complained  of,  as  the 
tme  or  proximate  cause  of  the  Injury,  sacb 
carelessneas  or  want  of  ordinary  care  upon 
the  part  of  the  person  Injured,  not  being  a 
bar  to  an  action  by  him  to  recover  for  the 
injuries  Inflicted  upon  him,  may  be  spoken 
of  as  remote  in  the  chain  of  causation;  that 
is.  a  want  of  ordinary  care  which,  however 
culpable  in  Itself,  did  not  contribute  to  the 
Injury  as  s  proximate  cause  thereof."  7  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  881.  So  then 
dearly,  unless  It  can  be  affirmed  as  matter  of 
law — which  it  cannot — that  the  n^ligence  of 
defendant's  agents  In  charge  of  the  freight 
train  was  not  the  subsequent,  Intervening, 
Independent  and  efficient  cause  of  Jones* 
death,  the  question  of  proximate  cause  was 
one  for  the  Jury.  Milwaukee  Railway  Co.  t. 
Kellogg.  94  n.  S.  469,  474,  24  L.  Ed.  266. 
The  charge  requested  was  properly  refused. 

The  only  other  assignment  of  error  insisted 
on  is  the  refusal  of  the  trial  court  to  grant 
the  motion  for  a  new  trial.  This  motion  was 
made  on  the  last  day  of  the  term,  and  was 
heard  at  a  subsequent  term.  The  general 
order  of  continuance  "that  all  cases,  actions, 
motions,  and  proceedings  pending  In  this 
court,  not  otherwise  disposed  of  at  this  term 
of  court,  be,  and  the  same  are,  continued  gen- 
erally until  the  next  term  of  this  court,"  did 
not  keep  the  motion  alive,  and  the  court  was 
without  power  at  the  subsequent  term  to  en- 
tertain It,  against  the  objection  of  plaintiff. 
Ex  parte  Highland  Ave.  &  Belt  B.  Co..  105 
Ala.  221, 17  Soutb.  182,  and  cases  there  dted. 

Affirmed. 

McGLELLAN,  C  J.,  and  SIMPSON  and 
ANDBBSON.  JJ.»  ctmcorrlng. 


WESTEBN  UNION  TELEGRAPH  00.  T. 
BfERBlLL. 

(flnpreme  Court  of  Alabama.  Jxnu  80,  10(KS.) 

1.  Tnj:aBAPHB— Pailube  to  Send  MEsSAas— 

Pksuhptions. 

The  failure  of  a  telenvph  company  to  send 
a  message  is  a  breach  of  its  entire  contract,  and 
raises  a  presomption  of  neglisence  which  it  has 
the  burden  of  disproving. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Ttlegraphs  and  T^h<mes,  I  6L] 


2.  Same— Questions— SuTFiciENCT  OT  Plus. 

In  an  action  against  a  telegraph  company 
for  fallnre  to  deliver  a  message,  pleas  alleging 
that  plaintiif  resided  outside  the  free  deliven 
limits,  and  that  his  agent  did  not  deposit  with 
the  company's  leceivinr  officer  a  apeaal  charge 
to  cover  the  cost  of  deflvery,  and  did  not  advise 
that  officer  of  the  fact  that  plaintiff  resided 
beyond  the  free  delivery  limits,  and  the  receiv- 
ing officer  had  no  knowledge  of  tliat  fact,  and 
further  allegins  that  plaintiff  had  an  offica  with- 
in the  free  delivery  limits,  but  his  office  was 
closed  at  the  times  in  QDestion,,  were  bad  in 
that  they  failed  to  show  that  the  telegraph 
company  promptly  transmitted  the  message  to 
its  operator  at  the  town  where  plaintiff  resided. 

8.  Demand  fos  Jubt— Sionatube. 

Since  Acts  1896-97,  p.  808.  S  11.  requiring 
the  demand  for  a  jury  to  be  indorsed  on  the 

S leadings,  does  not  make  such  requirement  man- 
atory,  and  the  demand  for  a  jury  is  not  a 
pleading  within  rule  4  of  practice  (Code  1896, 
p.  1186),  requiring  pleadings  to  be  signed  by 
counsel,  the  demanif  for  a  Jury  need  not  be 
signed  by  plaintiff  or  by  his  attorney. 

4.  Evidence  —  Conolusiohb  of  Wimias— 
Questions  or  Law. 

In  an  action  against  a  telegraph  company 
tor  failure  to  deliver  a  message,  a  question  ask- 
ing the  sender  of  the  message  whether  he  con- 
sidered plaintiff  liable  for  ue  ctiatges  was  ob- 
jectionable as  calling  for  the  opimMi  of  the 
witness  on  a  question  of  law. 
6.  Witnesses— Caoss-ExAiciNATiOR. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  where  the 
sender  of  the  message  testified  tliat  he  sent  an- 
other message  to  plaintiff  besides  the  one  for 
which  the  action  was  brought,  and  did  not  re- 
member whether  plaintiff  had  repaid  him  for 
the  charges  or  not,  it  was  not  error  to  exclude 
a  qaestion  asked  on  cross-examination  as  to 
whether  plEiintiff  ever  paid  witness  for  any  mes- 
sages except  the  one  on  which  suit  was  brought. 

6.  BVIDENOE— CONOLOSIONB  OF  WITNESS. 

In  an  action  against  a  tel^aph  company 
for  failure  to  deliver  a  message  it  was  not  com- 
petent for  the  company's  agent,  whose  doty  it 
was  to  receive  the  message  from  the  sender  and 
ddiver  it  to  the  ojwrator  for  transmission,  to 
testify  that  he  did  all  in  his  power  to  get  the 
message  off,  and  that  everything  was  done  by 
the  operator  and  other  agents  in  the  office  to 
get  it  off. 

7.  WlTHEBBES— ItenHO  REOOZXIOIIOII. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  where  the 
agent  who  received  the  message  testified  to  the 
minute  as  to  the  time  he  received  it.  it  was 

{>roper  on  cross-examinatioa  to  test  lus  recol- 
ection  by  aslung  him  as  to  the  time  he  received 
the  first  message  for  transmission  ca,  the  day 
preceding. 

5.  TELBOKaFHS  —  AvrraiBiTr  or  Bbciitiii» 
Agent. 

In  the  absence  of  evidence  to  the  contrary. 
It  is  presumed  that  the  agent  of  a  telegra^ 
company  for  the  reception  of  messages  for  trans- 
mission  baa  autboriO*  to  bind  the  company  by 
his  agreement  as  to  the  time  for  sending  such 
messages,  even  to  the  extent  of  disregarding  the 
regulations  as  to  the  hours  of  opening  and  clos- 
ing the  company's  office  at  the  place  to  which 
a  message  is  to  be  ssnb 

9.  SaUE— DUTT  TO  TBAnsiOT  ItbsSAaK— Sbh- 

deb'b  Bise—Extent. 

A  telegraph  company's  agent  received  a 
message  for  transmission  at  6:16  p.  m.,  and 
told  the  sender  that  the  office  at  the  city  to 
which  the  message  was  to  be  soit  had  closed 
at  6  o'clock,  and  that  the  message  would  be 
received  at  the  sender's  risk.  The  sender  there- 
upon told  the  agent  that  a  train  would  pass 
that  city  at  about  7  o'clock,  and  that  it  could 
be  reached  at  that  time,  and  ttiat  the  agent  was 
there.  Tb*  agent  was  in  fact  at  the  office  on 


Digitized  by 


123 


88  SOUTHERN  BBPOBTBB. 


(Ala. 


the  day  In  queatton  between  die  houra  of  €  :20 

and  7 :00  p.  m.  Held,  that  it  was  the  daty  of 
the  telegraph  company  to  transmit  the  messaffe 
by  7  p.  m.,  and  it  could  not  delay  sach  trana- 
miaaion  until  the  next  momlnK,  the  rUk  as- 
sunMd  by  the  sender  beuiK  that  ue  agent  at  the 
office  to  which  the  message  waa  to  be  sent 
woQld  not  be  In  his  office,  and  not  that  inch 
agent,  if  present  at  the  office,  would  decline  to 
answer  a  oUl  mad*  on  him  and  receive  the 
message. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  45, 
Cent.  Dig.  Tel^aphs  and  Telephones,  I  83.] 

10.  Sauk —  Mental   Anouish  —  Pboxiicatb 
Oausb— Question  for  Juby. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  messa|e  announcliui;  the 
dangerous  illness  of  plaiutiu's  wife,  whether 
plaintiff  suffered  mental  pain  because  of  being 
unable  to  be  with  his  wife  when  she  died,  and, 
if  BO,  whether  defendant's  failure  to  transmit 
and  deliver  the  tel^ram  was  the  proximate 
cause  of  plaintiff's  Inability  to  be  with  his  wife 
and  the  resulting  mental  pain,  AeZd,  under  the 
e^denoe,  qnesUons  tot  the  jnry. 

AMml  from  Oletninie  Ooonty  Gonrt;  T.  J. 
Burton,  Jndga 

"To  be  ofBclally  reported." 

Action  by  W.  B.  ICerrlll  against  the  West- 
ern Union  Telegrapb  Otunpany.  From  a  judg- 
moit  for  plalntlffl;  defendant  ai^eals.  Be- 
versed. 

Tbe  complaint  contained  two  counts,  which 
alleged,  in  effect,  that  the  defendant,  a  cor- 
poration organized  and  doing  bosiness  for 
the  receipt  and  transmission  of  telegraphic 
messages,  received  for  transmission  a  mes- 
sage from  one  A.  S.  Alexander,  addressed  to 
tbe  plaintiff  at  Bdwardsvllle,  advising  plain- 
tiff of  the  serious  Illness  of  plaintiff's  wife 
at  Birmingham,  and  saylug  that  she  would 
probably  live  no  more  than  a  day ;  that  said 
Alexander  delivered  and  paid  for  said  mes- 
sage as  agent,  and  on  behalf  of  plaintiff; 
that  said  message  was  delivered  for  trans- 
mission to  the  defendant  in  Birmingham, 
Ala.,  at  about  6  o'clock  p.  m.  on  the  8th  day 
of  June,  1902,  the  defendant  being  then  no- 
tified that  the  person  whose  Illness  was  men- 
tioned in  tbe  message  was  the  wife  of  the 
plaintiff,  and  that  It  was  necessary  that  the 
dispatch  be  sent  at  once ;  that  the  defendant 
received  the  message,  accepted  the  payment 
therefor,  but  did  not  forward  the  message 
to  Edwardsvllle  until  the  next  day,  and  that 
In  the  meantime  the  wife  of  plaintiff  had 
died;  and,  among  other  damages,  claimed 
that  plaintiff  bad,  by  reason  of  the  failure 
to  send  and  deliver  such  message,  been  unable 
to  see  his  wife  before  her  death,  thereby  suf- 
fering much  mental  pain  and  anguish.  The 
defendant,  when  the  case  was  called  for  trial, 
moved  to  strike  the  same  from  tbe  Jury  dock- 
et and  continue  It  on  the  ground  that  tbe 
demand  for  a  jury  trial,  which  was  indorsed 
on  the  complaint,  was  not  signed  by  the  plain- 
tiff or  by  his  attorney.  This  motion  was  de- 
nied. Thereupon  the  defendant  demurred  to 
the  complaint  upon  the  following  grounds: 
First,  that  it  did  not  appear  that  the  plain- 
tiff was  Injured  in  person  or  estate  by  the 
allied  negligoKe  of  the  defendant;  second. 


that  tbe  complaint  Old  not  aver  Ibat  tba  de- 
fendant was  Infbrmed  or  put  tm  notice  tbat 
tbe  plaintiff  would  come  to  Birmingham,  or 
was  expected  to  come  there,  upon  the  deliv- 
ery of  the  measage;  third,  tbat  It  waa  not 
allied  that  tbe  aguicy  of  tbe  sender  of  tbe 
message  waa  disclosed  to  tbe  defendant; 
fourth,  that  It  waa  not  alleged  that.  If  tbe 
message  bad  bem  transmitted,  It  could  have 
been  delivered  to  the  plaintUC  on  tbe  Stb 
day  of  Jane,  IM^  Tbe  demurrer  to  Ibe  com- 
plaint was  oveimled,  and  ttiereupon  tbe  de- 
fendant filed  three  pleaa.  Tbe  first  plea  was 
the  general  Issue.  Tbe  gist  of  tbe  seomd 
plea  waa  to  the  effect  that  tbe  message  was 
written  upon  one  of  tbe  blanks  of  tbe  defend- 
ant company,  and  purported  on  Its  face  to 
be  received  upim  an  agreonent  that  it  would 
be  delivered  free  within  the  eatabllsbed  free 
delivery  limits  of  tbe  terminal  office,  and 
that  tat  a  d^lrery  at  a  greater  distance  a 
special  charge  would  be  made ;  that  the  plain- 
tiff lived  beyond  au^  free  delivery  limits, 
and  the  defendant  did  not  then  know  tbls, 
and  was  not  ao  Informed,  when  the  message 
was  banded  in;  and  tiiat  no  consideration 
was  paid  for  the  delivery  of  aaid  message  be- 
yond tbe  free  ddlvery  dUtrict  Tbe  third 
plea  was  similar  to  tbe  second,  except  that 
it  further  stated  tbat  the  plaintiff  bad  an 
office  within  tbe  free  delivery  district,  but 
that  tbe  message  was  banded  the  defendant 
late  on  Sunday  eroilng,  and  tbat  the  office 
of  the  plaintiff  was  closed  at  tbat  time. 
Tbe  plaintiff  demurred  to  the  apedal  pleas, 
alleging  as  a  ground  of  demurrer  that  said 
pleas  failed  to  aver  that  the  defendant 
promptly  and  with  due  diligence  transmitted 
said  message.  This  demurrer  was  sustained. 
The  recitals  ot  tbe  facts  applicable  to  the 
opinion,  contained  tbaeln,  are  deemed  suffi- 
cient for  an  understanding  thereof. 

Walker,  Tillman,  Campbell  &  Morrow,  for 
appellant  UcCarty  &  Merrill,  for  i^tpellee. 

TYSON,  J.  The  complaint  contains  two 
counts,  and  each  predicates  a  right  of  recov- 
ery upon  a  breach  of  contract  by  defendant 
for  its  failure  to  transmit  and  deliver  a  tele- 
gram received  from  plaintiff's  agent,  Aber- 
cromble,  at  Birmingham,  to  be  sent  to  plain- 
tiff at  Edwardsvllle,  containing  the  informa- 
tion of  the  B«'loas  Illness  of  the  letter's  wife. 
W.  U.  Tel.  Co.  V.  Cunningham,  89  Ala.  814. 
14  South.  579.  These  couots  were  amended 
so  as  to  meet  certain  objections  pointed  out 
In  tbe  demurrer  interposed  to  each  of  them. 
This  demurrer  was  reflled  after  the  amend- 
ments were  allowed,  and  overruled  by  the 
court,  and  properly  so.  To  the  amended  com- 
plaint the  defendant  filed  two  special  pleas, 
to  which  a  demurrer  was  sustained.  The 
first  of  these  averred  that  plaintiff  resided 
outside  tbe  free  delivery  limits  of  the  town 
of  Edwardsvllle,  and  that  plaintiff's  agent, 
Abercrombie,  did  not  deposit  with  the  re- 
ceiving offlcor  a  special  charge  to  cover  the 
OMt  of  delivery,  and  tbat  tbe  plalnttfTa  ageat 
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did  not  adTlM  that  office  of  tbe  fftet  tbat 
plaintiff  resided  b^<md  the  free  delivery  lim- 
its of  BBld  town,  and  tbat  the  agent  at  tbe 
receiving  office  bad  no  knowledge  o<  that 
fact  The  other  plea  nts  up  anbatantiaUr  tbe 
lame  facta,  wltb  tbe  additional  aTennoit 
that  plaintiff  bad  a  law  office  within  the 
free  delivery  limits,  but  that  bis  office  was 
dosed  between  the  time  tbe  meeeage  was  re- ' 
celved  tor  trapgmlasion  and  the  time  tbe 
train  1^  for  Birmingham.  Neither  of  these 
aver  tbat  the  company  transmitted  the  mes- 
sage, w  attempted  to  transmit  it,  pronqitly* 
■a  It  contracted  to  do,  and  which  the  law  re- 
quired It  to  do.  "When  a  message  is  banded 
In  for  transmission,  the  i^esnmptUm  must 
be  and  is  that  the  sendee  lives  within  the  lim- 
its of  free  d^reiy,  or  that  tbe  seaider  takes 
the  risk  of  delivery,  unless  be  makes  arrange- 
ments for  dellTery  at  a  greater  distance^  And 
iian^jwg  in  such  msssage  without  explanation 
casta  no  duty  <m  tbe  transmitting  <9erator 
other  than  to  forward  the  message  accurately 
snd  with  proper  diUgencb  And  It  casts  no 
duty  oa  the  terminal  anplt^fi  or  opetBtor 
otlier  tiian  to  copy  the  message  correctly  and 
to  deliTOT  it  with  all  convenient  speed,  if  tb« 
sendee  resides  within  tbe  free  deUv«y  lim- 
its." W.  U.  TeL  Go.  T.  Henderson,  80  Ala. 
510,  S17.  7  Bontb.  418;  18  Am.  Bt  Rep.  148. 
A  f  ailnre  to  send  the  message  raises  tl»  pre- 
sumption of  negligence,  and  casts  upon  de- 
fendant tlie  burdoi  of  OTWcomiiv  that  pre* 
somptiim.  27  Am.  it  Bug.  JSocy.  Law  ^ 
Ed.)  1090.  From  what  we  have  said  it  wiU 
readily  be  sem  tbat  tin  facti  alleged  In  these 
pleas  did  not  relieve  the  defwdant  from 
transmitting  tlie  message.  If  the  defendant 
wished  to  avail  Itself  of  tbe  fact  as  a  de- 
fense for  its  failure  to  deliver  tbmt  the  plain- 
tUTs  residence  and  place  of  business  were 
beyond  the  free  delivor  limits,  it  should 
have  shown  by  the  pleas  that  it  transmitted 
tbe  message  to  its  werator  at  EdwardsvUle 
^vHoptly.  Non  comrtat  the  plaintiff  was 
within  the  tree  delivery  limits,  and  bia 
whereabouts  known  to  its  <q;>erator  at  tbat 
point.  A  foUnre  to  start  tbe  message  as  al- 
lied was  a  tffeach  of  the  entire  contract. 
W.  V.  Tel.  Co.  V.  Way.  8S  Ala.  656^  4  BouUi. 
814.  The  pleas  were  clearly  bad. 

There  was  no  merit  in  tbe  motion  to  couf 
tbine  the  ease  or  to  strike  it  from  tbe  Jury 
docket  btotuse  the  demand  for  a  jury  in- 
dorsed upon  plalntifTs  complaint  was  not 
signed  by  him  or  his  attorney.  Tbe  act  re- 
quiring tiie  demand  for  a  Jury  to  be  Indorsed 
wi  tbe  pleadings  does  not  make  sucb  a  re- 
quirement mandatory.  Acte  1896-97,  p.  806, 
{ 11.  Tbe  dnuand  for  a  Jury  is  not  a  pleads 
big  within  rule  4  of  practice,  found  on  page 
use  of  the  Code  of  1896. 

The  question  prt^unded'  to  Abercromble^ 
"Ton  <Ud  not  ccmslder  mm  [plaintiff]  liable 
to  you  for  tbat  25  cents,  did  you?"  was  clear- 
ly objectionable  as  calling  for  the  opinion  of 
the  witness.  Wbetber  plaintiff  was  liable  to 
witness  was  a  question. of  law  and  tac^  not 


determinable  by  him.  Birmingham  By.  A 
Blec.  Oa  t.  Fransoomb,  124  Ala.  621,  27 
Soutli.  006.  This  wlbiesB,  In  the  course  of 
bia  cross-examination,  testified  tiiat  be  sent 
another  message  to  plaintiff  besides  the  one 
on  which  this  action  was  predicated,  but  that 
be  did  not  remember  whether  plaintiff  bad 
repaid  bim  the  diarge  or  not  There  was  no 
«ror,  therefore,  in  sustaining  Uie  objection 
to  the  question  by  defendant  "Did  he  [plain- 
tiff] ever  pay  you  for  any  messages  except 
this  oner'  Evans  v.  Stete,  100  Ala.  11,  19 
South.  58B. 

Tbe  questtons  propounded  by  defendant  to 
the  witness  Sightly,  to  which  objections  were 
sustained,  conatitnting  Ito  eleventh,  twdftb, 
thteteenth  and  CourteenUi  aaslgnmoits  of  er> 
ror,  were  each  properly  ekdnded.  Tbe  an- 
swers to  eaclr  of  them  would  have  tnv<dved 
either  the  oplnltm  or  conclusion  of  tbe  wit- 
ness, and  are  not  within  tbe  principle  ap- 
plied in  Oboato  v.  Sontbem  By.  Oo.,  119  Ala. 
611, 24  SontlL  87%  concedtog  tbe  correctness 
of  the  application  of  it  in  that  case.  Sightly 
was  not  an  expert  as  to  the  matters  inquired 
of  him.  His  duty,  it  appears,  iras  to  rec^ve 
the  message  ftom  tiie  sender  and  deliver  it 
to  tiio  opoator  for  transmlwlon.  To  permit 
mm  to  state  that  lie  did  all  In  bis  poww  to 
get  the  message  off  would  be  a  oondusion; 
and  that  everything  was  done  1^  the  operator 
and  other  agente  of  defendant  in  the  office 
to  get  it  oflC,  or  tbat  nothing  was  left  undone 
to  get  It  off,  would  be  an  (pinion.  There  was 
a  direct  conflict  in  the  testimony  of  this  wit- 
ness and  Abercromtde  as  to  tbe  time  when 
this  message  was  rectfved  at,  tta  iMeo  of 
defraidant  for  transmission.  Abwcrombie 
swore  that  be  delivered  it  to  the  receiving 
agent  for  transmission  on  Sunday  aftenoon 
between  4:85  and  6  p.  m.  The  witness  Sight- 
ly swore  that  be  received  it  at  6d6  p.  m. 
The  time  when  tt  was  received  was  an  im- 
portant issue  of  fact  in  tbe  case,  fw,  if  Aber- 
cromble's  version  of  the  transaction  was  true. 
It  was  open  to  the  Jury  to  find  that;  had  it 
been  transmitted  promptly,  it  wonld  have 
reached  the  Edwardsvllle  office  before  that 
office  closed  on  that  day;  whereas,  if  this 
witness*  testimony  be  tnm,  it  was  received 
bim  after  office  hours  at  the  HdwardsvUle 
office.  For  the  purpose  of  testing  tbe  recol- 
lection of  the  witness  it  was  within  tbe  per- 
missible bounds  of  CTOBS-examinatlon  to  ask 
bim  as  to  the  time  be  received  the  first  mes- 
sage for  transmission  on  the  day  preceding. 
The  testimony  of  Abercromble  afforded  an 
Inference  that  the  receiving  agent  bound  tbe 
defendant  to  transmit  the  message  promptly 
notwithstanding  Its  regulations  as  to  the  of- 
fice hours  of  the  Edwardsvllle  office.  Noth- 
ing appealing  to  the  contrary.  It  is  presumed 
that  defsndant's  agent  who  was  Intrusted 
with  receiving  messages  for  transmission  had 
authority  to  bind  it  by  his  agreement  as  to 
the  time  for  sending  it,  even  to  the  extent 
of  disregarding  the  regulations  as  to  the 
hours  of  <venlng  and  closing  the  office  at 
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EdwardSTlIIe.  W.  TJ.  Tel.  Co.  t.  Crumpton, 
188  Ala.  682,  86  South.  517.  On  the  other 
hand.  Sightly  testified  that  when  he  received 
the  message  at  6:16  p.  m.  from  Ab^cromble 
for  tranBinlBBion  he  told  him  that  the  office 
at  EdwardsTlUe  had  closed  at  6  o'clock,  and 
that  he  would  receive  It  at  Abercromble's 
risk,  and  wrote  on  the  back  of  It,  "Accepted 
at  sender's  risk  on  account  of  office  closing 
early  on  Sundays ;"  that  Abercromble  told 
him  that  s  train  would  pass  EdwardsvIUe 
about  7  o'clock,  and  that,  If  his  office  would 
call  EdwardSTlIIe  at  that  time,  he  would  be 
sore  to  get  It  He  also  testified  that  Aber- 
cromble Insisted  that  the  agent  at  EdwardS- 
TlIIe waa  at  the  office.  And  the  testimony  of 
the  agent  at  Edwardsrille  showed  that  he 
was  at  the  office  on  that  afternoon  from 
6:20  to  7:50,  although  hlg  office  hours  on  Sun- 
day afternoons  were  from  4  f o  6.  We  ap- 
prehend that  on  this  version  of  the  transac- 
tion It  may  be  declared  as  a  matter  of  law 
that  It  was  the  doty  of  defendant  to  heTe 
transmitted  the  message  by  7  p.  m.,  and  the 
risk  assumed  by  Abercromble  was  that  the 
EdwardSTlIIe  agent  would  not  be  in  his  office 
at  that  hour,  and  that  snch  an  aBSumptlon 
by  Alwrcrombie  did  not  authorize  the  defend- 
ant to  dday  its  transmission  until  the  next 
morning.  Nor  did  Abercromble  assume  the 
risk  of  the  failure  of  defendant's  agent  at 
EdwardSTlIIe,  If  present  at  his  office,  to  re- 
ceive the  message,  if  It  was  transmitted,  or 
his  declination  to  answer  the  call  if  one  was 
made  on  him.  The  firat  exception  reserved 
to  the  oral  charge  of  the  court  is  therefore 
without  merit. 

The  court  in  its  oral  chaise  also  instructed 
the.  Jury  that,  if  the  proof  showed  that  plain- 
tiff sustained  damages  In  any  sum,  then  he 
was  entitied  to  recover  for  mental  anguish 
and  pain  occasioned  by  bis  failure  to  recelTe 
the  message  in  time  to  reach  Birmingham 
before  his  wife  died.  In  this  there  was  er- 
ror. Whether  the  failure  to  transmit  and  de- 
llTer  the  telegram  was  the  proximate  cause 
of  plaintiffs  mental  anguish  occasioned  by 
bis  failure  to  be  with  his  wife  when  she  died 
was,  under  the  eTldence,  a  question  of  fact 
for  the  Jury,  and  not  one  of  law  for  the  court 
It  cannot  be  affirmed  as  matter  of  law  on 
the  testimony  that  he  would  have  f>een  able 
to  have  caught  the  only  train  passing  Ed- 
wardSTlIIe on  that  afternoon  for  Birming- 
ham, had  the  message  been  transmitted 
prompUy  and  dellTered  prompUy.  If  Slght- 
ly's  testimony  be  true,  the  message  could  not 
hare  been  received  by  the  EdwardsTlIle 
agent  before  6:20  p.  m.,  nor  was  the  defend- 
ant under  any  obligation  to  transmit  It  before 
that  time.  How  long  it  would  have  takea 
that  agent  to  tiave  found  plaintiff  In  order 
to  deliver  the  message  to  him, is  not  shown. 
And  again,  had  it  been  transmitted  at  that 
time,  and  delivered  promptiy,  the  testimony 
tends  to  show  that  plalntifl  would  have  had 
to  have  gone  to  Heflin,  a  distance  of  some 
seven  or  eight  miles  from  BdwardsTille,  to 


have  caught  the  train.  And  Just  how  long^ 
it  would  have  token  him  to  make  that  trip  is 
not  shown.  So,  then,  upon  tills  phase  of  the 
testimony,  whether  plalntUTs  deprivation  of 
being  with  his  wife  in  her  last  hours  was  at- 
trlbuteble  to  defendant's  negligent  conduct 
was  a  question  for  the  jury,  and  not  for  the 
court  We  are  of  the  opinion  that  on  the 
.testimony  the  case,  under  each  count  of  the 
complaint  was  one  for  the  Jury.  And  also 
whether  the  plaintiff  suffered  mental  pain, 
and  whether  that  was  the  proximate  cause  of 
defendant's  conduct  were  each  questions  for 
the  determination  of  the  Jury. 

These  principles  will  suffice  for  the  guid- 
ance of  another  trial  without  reviewing  in 
detail  the  sereral  written  cbargM  refused  to 
defendant 
Keversed  and  remanded. 

McCLELLAN,  O.  J.,  and  8IMF80N  and 
ANDEBSON,  JJ.»  concurring. 


WARREN  A  LANIER  T.  GASH. 
(Supreme  Court  of  Alabama.   Jan  18,  IWHy 

1.  SA1.B  — AonoN  roB  Fbicb  —  Wabbartt — 
Bbe  A  CH— Pleading. 

Pleas  In  an  ectioa  for  the  price  of  goods, 
alleging  warranty  as  to  the  guali^  of  the  goods 
and  breach  thereof,  need  not  aver  how  the  war- 
ranty was  made,  wbetber  by  writing  or  in  parol. 

[Ed.  Mote. — For  casea  in  point,  aee  vol.  4Br 
Cent  Dig.  Sales,  S  1241.] 

2.  Saue— Evidential  Facts. 

It  Is  not  necessary  that  pleas  of  ln«ach  of 
murantr  as  to  qosllty  of  the  goods  mM,  In  sn 
action  for  tiie  prices  should  allege  evidential 

facts. 

[Ed.  Note. — For  oases  In  pi^t,  see  vol.  43, 
Cent  Dig.  Sales,  i  1244.] 

8.  Contracts  —  MoDnriOATion  —  Considera- 
Tion. 

A  consideration  for  modification  of  an  ex- 
ecutory contract  Is  not  necesBaiy. 

[Ed.  Mote. — Fw  easai  in  point,  aee  voL  tU- 
Cent  Dig.  Contracts.  I  1319d 

4.  Sale— Plbadino— Replt. 

Where  a  plea  is  hut  a  denial  of  the  fact 
alleged  In  the  complaint  that  the  acconnt  sued 
on  was  doe  when  rait  was  brought  a  reply 
pleading  the  special  condition  on  which  the  ac- 
count was  to  become  doe,  short  of  the  six- 
months  credit  that  was  otherwise  to  obtain,  is 
not  necessary  to  let  in  iwoof  of  the  conditi<»u 
6.  Bali— Obbdit— GoHDiTioii. 

In  case  of  sale  to  a  firm  on  sf^  months 
credit  with  condition  that  the  account  shall 
mature  immediately  on  the  discontinuance  of 
business  by  "the  porehaBers,"  there  ie  such  dls- 
oontinaaDce  where  me  of  the  partners  mSla  his 
intneet  in  the  business,  though  the  other  and  a 
new  partner  continued  to  carry  od  the  business. 

Appeal  from  Geneva  County  Court;  P.  N. 
Hickman,  Judge. 

Action  by  H.  M.  Cash  against  Warren  & 
Ijanler.  Judgment  for  plaintiff.  Defendants 
appeal.  Reversed. 

This  action  was  begun  by  appellee,  H.  M. 
Cash,  against  the  appellants,  W.  L.  Warren 
and  W.  M.  Lanier,  as  late  partners,  upon  a 
complaint  containing  two  counts.  The  first 
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«oimt  wu  In  the  Code  form  for  goods,  wares, 
aiid  merchandise  sold  and  delivered.  The 
second  count  -was  based  upon  an  alleged  spe- 
cial contract  of  purchase  and  sale  of  goods. 
The  defendants  filed  seven  pleas,  the  first 
being  the  general  Issae,  and  the  third  as  fol- 
lows: '^e  account  declared  on  In  the  com- 
plaint grew  oat  of  the  porcbase  by  the  de- 
fendants from  the  plaintiff's  traveling  sales- 
man of  some  patent  medicine,  which  said 
medicine  the  plaintiff  guarantied  to  be  a  good 
and  asefnl  medicine,  and  of  guidte  and  ready 
sale,  and  the  defendants  aver  that  said  medi- 
cines were  of  no  value,  and  were  not  salable, 
and  that  on  discovering  this  fact  they  return- 
ed the  same  to  tbe  plaintiff."  The  second 
plea  was  that  there  was  no  consideration  for 
the  account  sued  on.  Fourth  plea:  "De- 
fendants aver  that  the  account  and  contract 
In  this  case  grew  up  out  of  tha  purchase  by 
the  defendants  of  some  patent  medicine, 
which  medicine  was  manufactured  by  the 
plaintiff,  and  sold  by  the  plaintiff  under  an 
Implied  guaranty  that  the  same  was  useful 
and  Talnable  for  the  purpose  sold,  and  the 
defendants  aver  that  said  medicine  was  with- 
out ntlllty  for  tbe  purposes  sold,  and  that 
upon  discovering  this  fact,  they  returned  It 
to  the  plaintiff."  Fifth  plea:  "The  defend- 
ants aver  that  when  said  goods  were  pur- 
4^ased,  and  after  tbe  contract  Id  the  cause 
was  signed,  It  was  agreed  and  understood  be- 
tween the  defendants  and  the  plaintlCTs  trav- 
tilng  salesman,  through  whom  said  goods 
where  ordered,  that  If  said  medicine,  upon 
trial  thereof,  did  not  suit  tbe  defendants,  or 
that  If  the  defendant  determined  that  the. 
same  was  not  salable,  then,  In  such  event, 
tbe  defendants  could  return  the  same  to  the 
plaintiff,  and  be  relieved  from  any  obliga- 
tion to  pay  therefor.  And  tbe  defendants 
aver  that  upon  a  trial  of  the  same  they  did 
determine  that  said  medicine  was  not  sal- 
able at  this  point,  and  they  thereupon  return- 
ed the  same  to  jthe  plaintlfl."  Sixth  plea: 
"The  defendants  aver  that  tbe  account  In  this 
cause  accrued  by  reason  of  the  purchase  by 
the  defendants  of  the  plaintiff  of  some  pat- 
ent medicine,  which  medicine  was  manufac- 
tured by  the  plaintiff,  and  that  at  tbe  time 
of  such  purchase  the  said  plaintiff,  who  was 
doing  business  in  the  state  of  Alabama,  had 
DO  license  to  manufacture  or  sell  patent  medi- 
cines, as  required  by  law."  Seventh  plea: 
"Tbe  defendants  further  aver  In  answer  to 
said  complaint  that  at  the  time  of  the  bring- 
lag  of  tbe  suit  in  this  cause  the  account.  Its 
foundation,  was  not  due,  and  they  make  oath 
tbat  tbe  contents  of  this  plea  are  true."  Tbe 
plaintiff  demurred  to  second  plea  on  the 
grounds:  (1)  Because  the  plea  failed  to  show 
wherein  there  was  any  want  of  considera- 
tion. (2)  Because  the  word  "account"  car- 
ries with  It  the  Idea  of  a  consideration.  (3) 
The  word  "account"  implies  a  consideration, 
and.  If  It  did  not,  tbe  plea  of  the  general  is- 
sue is  sufficient.  (4)  Said  plea  Is  the  mere 
consideration  of  tbe  pleader.  To  the  third 


and  fourth  pleas  the  plaintiff  Interposed  the 
following  grounds  of  demurrer:  (1)  Because 
said  pleas  fall  to  state  how  said  guaranty 
was  made.  (2)  Said  pleas  fail  to  state 
whether  or  not  said  guaranty  was  In  writing, 
and.  If  in  writing,  was  subscribed  by  the 
plaintiff,  or  anyljody  authorized  to  bind  the 
plaintiff.  (8)  Because  said  plea  fails  to  state 
the  purposes  of  said  alleged  sale,  and  what 
efforts  were  made  by  the  defendants  to  find 
out  whether  or  not  said  patent  medicine  was 
useful  or  vahmble  as  a  medicine  or  for  tbe 
purposes  sold.  (4)  Said  plea  fails  to  show 
the  efforts  put  forth  to  sell  said  medicine, 
and  If  these  efforts  were  put  forth  by  the  de- 
fendants or  not  (S)  Said  pleas  fail  to  state 
how  said  medicine  was  not  salable,  or  if  de- 
fendants tried  to  sell  it,  or  if  defendants 
tried  to  bell  it  at  tbe  true  price  or  to  the 
proi>er  persons.  (6)  Said  pleaa  fail  to  aver 
that  defendants  exposed  said  medicine  for 
sale.  (7)  Said  pleas  fall  to  aver  bow  long 
said  medicine  was  exposed  for  sale.  If  It  was 
ever  exposed  for  sale.  (8)  Said  pleas  imply 
that  defendants  bought  the  said  medicine 
from  plaintiff  only  to  resell  tbe  same,  and 
not  to  use  it  otherwise,  and  fail  to  state  if 
defendants  tried  to  resell  It,  and  with  how 
much  effort  and  how  long  they  tried  to  re- 
sell It.  (9)  Said  pleas  state  no  matter  of  de- 
fense which  could  be  pleaded  as  a  bar  In  law 
to  this  action.  To  plea  No.  0,  plaintiff  de- 
murred on  grounds:  (1)  That  no  considera- 
tion was  shown  for  the  subsequent  m  modi- 
fied agreement  shown  by  tbe  plea;  (2)  be- 
cause the  agreement  was  void,  being  without 
consideration;  (3  and  4)  on  same  grounds  as 
those  upon  which  demurrer  to  third  and 
fourth  pleas  were  based.  The  demurrers  to 
pleas  numbered  8,  4,  and  S  were  sustained  by 
the  court,  and  plea  No.  6  having  been  strick- 
en from  the  file,  the  parties  went  to  trial  on 
Issue  joined  on  pleas  1,  2,  and  7.  There  was 
Judgment  for  the  plaintiff,  from  which  the 
defendants  appeal.  A  statement  of  the  facts 
Is  unnecessary  for  an  nnderstanding  of  the 
opinion. 

W.  O.  Mulkey,  .for  appellant  ID.  F.  EHIs- 
berry,  for  appellee. 

McOLfiLLAN,  0.  3.  The  first  and  second 
grounds  of  demurr^  to  pleas  3  and  4  were 
not  well  taken.  The  pleas  alleged  warranty 
as  to  quality  of  goods  sold,  and  a  breach  of 
It;  and  It  was  unnecessary  for  them  to  aver 
how  the  warranty  was  made,  or  whether  by 
writing  or  In  parol.  Parker  v.  McFerrln,  103 
Ala.  132,  15  South.  Gia 

The  other  grounds  of  the  demuirer — except 
the  ninth,  which  is  a  general  demurrer,  and 
need  not  be  further  mentioned — object  to 
these  pleas  for  their  failure  to  state,  mere 
evidential  facts — facts  proper  to  be  proved 
in  respect  of  the  pleas,  but  not  necessary  to 
be  averred  in  them.  This  demurrer  present- 
ed no  tenable  objection  to  the  pleai^  and  the 
court  erred  In  rastalnlns  tt 
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The  third  and  fourth  BBSlgnments  of  de- 
murrer to  the  fifth  plea  were  of  the  same 
character  as  those  considered  last  above  to 
the  third  and  fourth  pleas.  The  first  and 
second  assignments  against  the  fifth  plea 
were  bad  for  the  reason  that  it  Is  not  neces- 
sary to  allege  a  consideration  for  a  modifica- 
tion of  an  executory  contract.  Cooper  t.  Me- 
Ilwaln,  58  Ala.  296.  It  cannot  be  said  that 
defendants  had  or  conid  have  had  the  benefit 
of  the  facts  laid  In  these  pleas  either  under 
the  general  issue  or  under  special  plea  2,  so 
we  cannot  see  that  they  were  not  prejudiced 
by  the  erroneous  rulings  on  these  demurrers. 

The  seventh  plea  was  but  a  denial  of  a 
fact  alleged  In  the  complaint,  viz.,  that  the 
account  sued  on  was  due  when  the  suit  was 
brought.  In  order,  therefore,  to  let  In  proof 
of  the  special  condition  upon  which  it  was 
to  become  due  short  of  the  six-months  credit 
that  was  to  obtain  if  that  condition  did  not 
transpire,  it  was  not  necessary  for  the  con- 
dition In  question  to  be  specially  replied  to 
the  plea.  That  condition,  the  fact  which 
was  to  abridge  the  period  of  credit  and  bring 
the  account  to  maturity  Immediately  upon  Its 
happening,  was  the  discontinuance  of  busi- 
ness by  "the  purchaser."  "The  purchaser" 
was  the  firm  of  Warren  &  Lanier.  That 
firm  did  dlBcontlnue  business  before  suit 
brought.  Warren  sdllng  out  his  Interest  and 
ceasing  to  have  any  interest  In  the  business. 
In  our  opinion,  this  was  a  "discontinuance 
of  the  business  by  the  purchaser"  within  the 
meaning  of  the  stipulation,  though  Lanier 
and  a  new  partner  carried  on  business  at  the 
same  place,  and  with  the  same  stock  of 
goods,  substantially. 

Reversed  and  remanded. 

HARALSON,  DOWDELL,  and  DBNSON. 
31^  concurring. 


STATB  ex  rd.  COWAN  t.  LOVEJOT  et  al.. 
County  Com'n. 

(Supreme  Court  of  Alabama.    Feb.  2,  1905.) 

1.  Mandamus— To  Oountt  Couhissionebs— 

PKTITION. 

A  petition  for  mandamos  to  compel  coun- 
ty commissionerB  to  order  an  election  prayed 
for  In  a  petition  to  them  to  order  an  electiwi 
to  repeal  "existing  stock  law  or  stodc  laws" 
in  a  precinct  is  bad,  the  petition  to  the  commls* 
siooers  not  showtag  what  stock  law  ia  intended 
to  be  repealed,  or  that  any  Bto<^  law  actually 
exLita  in  the  precinct. 

2.  Save. 

The  petition  for  mandamus  to  compel 
count;  conimiBsioners  to  compel  an  election  to 
repeal  a  stock  law  is  bad,  it  showing  Qiat  the 
stock  district  is  only  p&rt  of  a  precinct,  and 
the  prayer  being  fw  an  election  m  the  entire 
precinct. 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Dlsque^  Judge. 

Mandamus  on  the  relation  of  M.  A.  Cowan 
against  J,  H.  Lovejoy  and  others,  county 
commiBBlonerB  of  Etowah  county.   From  a 


Judgmmt  sustaining  Herawct&n  to  thB  peti- 
tion, relator  appeals.  Affirmed. 

The  petition  aonght  to  compel  the  respond- 
ents to  order  an  election  to  ascertain  wheth- 
er a  stock  dUtrlct  in  Falrvlew  iweclnct  in 
said  county  should  be  abolished.  A  petition 
had  hwa  made  to  said  cout  of  county  com- 
mission's, In  the  following  language:  "We, 
the  tmdarslgned,  landowners  of  Fairvlew  pre- 
cinct, hoeby  petition  yonr  honorable  body 
to  order  an  election  In  said  precinct  for  the 
purpose  of  repealing  existing  stock  law  or 
stock  laws  in  such  prednct"  The  court  re- 
fused to  grant  this  petition,  and  thereiqwn 
this  application  for  mandamus  was  made  to 
compel  them  to  do  so.  The  petition  for  the 
writ  represented  that  '*a  portion  of  Fairvlew 
prednct  has  a  stock  law.**  1!b»  prayer  was 
that  defendants  be  cmnmanded  to  order  an 
election  "prayed  for  In  the  petition*'  made 
to  the  court *of  county  commissioners. 

Geo.  D.  Hotley,  tot  appellant.  Dorteh, 
Martin  ft  Allen,  tot  appelleesL 

SIMPSON.  J.  The  demurrers  to  the  peti- 
tion were  properly  sustained  and  the  peti- 
tion properly  dismissed  for  the  following 
reasons:  First.  The  petition  to  the  commis- 
sioners' court  does  not  show  what  stock 
law  Is  Intended  to  be  re;>ealed,  but  merely 
mentions  "existing  stock  law  or  stock  laws," 
but  does  not  show  that  any  sto<dc  law  ac- 
tually exists  in  the  precinct,  and.  If  so,  what 
Its  boundaries  are,  nor  does  it  show  by  what 
authority  aald  stock  law  exists.  This  latter 
la  Important  as  a  matter  of  description  and 
identlflcatlon.  If  for  no  other  reason.  Sec- 
ond. The  petition  for  mandamus  shows  that 
the  stock  district  wlilch  is  sought  to  be  abol- 
ished exiMta  in  only  a  part  of  the  prednct 
mentioned,  and  the  prayer  is  for  an  election 
hi  the  entire  precinct  The  judgment  of  the 
court  Is  affirmed. 

McCLELLAN,  0.  J.,  and.TTSON  and  AN- 
DERSON, JJ.,  (Mmcnr. 


BANK  OF  LTTVBRNE  et  al.  v.  BIRMING- 
HAM FEBTILIZEB  CO.* 
(Supreme  Court  of  Alabama.   Jan.  17,  1905.) 

1.  Bills  and  Notes— Boha  Fidb  Pubohas- 

KBs— Defenses. 

The  fact  that  notes  which  B.  took  for  pur- 
chase money  of  goods  sold  to  customers  were 
impressed  with  a  trust  in  favor  of  C.  by  rea- 
son of  B.'b  contract  with  O.  to  hold  them  in 
trust  for  It  till  his  debt  to  It  was  satisfied,  and 
the  transfer  of  the  notes  by  B.  to  L.,  do  not, 
as  matter  of  law,  charge  L.  with  notice  of  the 
tmst,  BO  as  to  make  it  accoantable  to  C. 

2.  Fz,BADiNo— CoNCLnsrons  OF  Law. 

A  bill  to  compel  L.  to  account  to  complain- 
ant for  notes  which  B.  owned  and  contracted 
to  hold  In  trnst  for  complainant,  bat  assigned 
to  L.,  does  not,  by  its  averment  that  **oTator 
alleges"  that  lu  was  charged  with  notice  nt 
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the  trust  ^en  it  cot  them,  chaife  knowledg* 
bj  li.  or  nodce  to  it  u  a  net,  or  a  coneloBton 
of  fact  bat  aunUr  fetatea  tha  pteader*!  condn- 
skm  of  law. 

Anneal  from  Ghancer^  Court,  Orenahav 
Coiuit7;  W.  L.  ^Efea,  Obancellor. 

Salt  the  Birmingham  FwtlUier  0(mi- 
pany  acalnat  the  Bank  of  LnTeme  and  otb- 
en.  Decree  for  complainant.  Defendants 
appeaL  RcTersed. 

The  Bank  of  Lnveme  moved  to  diamiBa  the 
bUl  for  want  of  equity.  That  motioA  waa 
orermled,  and  the  only  qaeatlon  InvolTed  In 
this  appeal  la  the  correctness  of  said  mllng 
of  said  chancery  court  The  allegatlona  of 
the  bin  of  comidalnt  are,  In  substance:  That 
complainant  Is  a  corporation,  with  Its  prin- 
cipal place  of  bnalnesa  In  the  city  of  Bir- 
mingham; the  defendants  Dnke  Beall  and  J. 
H.  Beall  are  residents  of  Crenshaw  county; 
and  the  Bank  of  Laveme  Is  a  corporation  do- 
ing business  at  Lnveme,  in  the  said  county 
of  Crenshaw.  That  In  the  years  1001  and 
1902  complainant  was  engaged  in  the  fertil- 
izer businesB,  and  Beall  Bros,  were  mer- 
chants, and  the  Bank  of  Iiuverne  was  doing 
a  banking  buaineas.  That  Beall  Bros,  made 
a  contract  with  complainant,  by  which  com- 
plainant agreed  to  furnish  Beall  Bros,  a  lot 
of  fertilizer.  That  said  agreement  was  In 
writing,  and  is  attached  as  an  exhibit  to  said 
bill.  That  by  the  said  agreement  It  was  pro- 
vided "for  all  goods  shipped,  you  [Beall 
BroB.J  are  to  give  your  note  or  notes  at  the 
above-named  prices,  not  later  than  May  1st, 
payable  at  Luveme,  Alabama,  Bank  of  Lu- 
verne.  And  la  further  agreed  to  pay  a  rea- 
sonable attorney's  fee,  etc.;  and  yon  fur- 
ther agree  to  secure  your  note  or  notes  by 
pledging  and  lodging  with  aald  company  as 
collateral  security,  not  later  than  June  31st, 
1902  (or  this  account  becomes  payable  forth- 
with), notes  of  purchasers  from  yon  of  the 
goods  of  said  company,  and  you  bind  your' 
selvea  to  bold  these  not^  which  are  to  be 
returned  to  yon  for  collection  In  due  time 
(and  the  accounts  until  the  notes  are  taken 
and  the  goods  on  band)  in  trust  for  said 
company  until  all  your  indebtedness  Is  paid, 
remitting  the  money  on  these  collateral  notes 
and  accouots  as  fast  as  collected.  You  agree 
to  pay  said  company  at  once  for  any  portion 
of  these  goods  that  yon  may  sell  for  cash." 
The  bill  further  alleges  that  the  parts  of  the 
agreement  above  quoted  was  a  controlling 
Inducement  to  complainant  to  make  the  said 
agreement;  that  complainant  shipped  a  lot 
of  fertlllzcft  to  Beall  Bros,  under  the  said 
agreement  to  the  total  amount  of  $3,727.25, 
for  which  Beall  Bros,  executed  their  several 
promissory  notes,  three  In  number,  payable, 
respectively,  November  1  and  15,  and  De- 
cember 1, 1902 — the  first  of  said  notes  having 
been  paid  and  canceled,  but  the  other  two, 
aggregating  $2,484,  being  still  unpaid;  that 
Beall  Bros,  sold  on  a  credit  to  their  custom- 
ers all  of  the  safd  fertilizer  and  other  goods 
not  sold  by  said  complainant  to  Beall  Bros^ 


and  took  notes  and  mortgages  from  said 
customers  for  the  Indebtedness  for  said  other 
goods  and  for  said  fertilizer,  all  In  one  In- 
strument, bnt  no  notes  or  mortgages  for 
said  fertilizer  alone;  that  Beall  Bros,  neg- 
lected to  send  complainant  any  of  said  notes 
taken  from  their  said  customers,  and  com- 
plalnant  has  a  beneficial  interest  or  trust 
estate  in  said  notes,  etc.,  taken  by  Beall 
Brra.  from  their  customers  to  the  extent  of 
the  fertilizer  bought  from  complainant;  and 
that  Beall  Bros,  were  the  trustees  of  com- 
plainant, and  held  said  notes,  etc.,  received 
from  their  customers,  as  soon  as  taken,  for 
the  benefit  of  complainant  to  the  extent  of 
the  fertilizer  Included  In  each  note,  etc.  The 
bill  further  alleges  that  In  February,  1903;, 
Beall  Bros,  were  Indebted  to  the  Bank  of 
Lnverne,  and  said  Beall  Bros,  and  said  Bank 
of  Lnverne  claim  that  at  that  time  Beall 
Bros,  executed  to  said  Bank  of  Lnverne  a 
writing  whereby  said  Beall  Bros,  transfer- 
red all  of  their  notes,  etc.,  taken  from  their 
customers  to  said  Bank  of  Lnverne,  as  col- 
lateral security;  that  complainant  does  not 
know  as  to  the  good  faith  of  the  transaction, 
but  it  was  had  after  complainant  had  made 
the  agreement  with  Beall  Bros.,  and  the 
trust  which  complainant  had  as  to  said  notes, 
etc.,  took  priority  over  the  transfer  to  said 
bank,  and  said  bank  was  charged  with  notice 
of  the  trust  In  favor  of  complainant  when 
said  bank  acquired  its  rights;  that  said  notes, 
etc.,  became  due  bi  the  fall  of  1902,  and,  be- 
fore any  of  said  notes,  etc.,  became  payable, 
Beall  Bros,  and  said  bank  entered  Into  an- 
other agreement  by  which  it  was  stipulated 
that  Beall  Bros,  should  act  as  the  agents  of 
said  bank  In  the  collection  of  the  said  notes, 
etc.,  and  that  said  collections  should  be  ap- 
plied to  the  indebtedness  of  Beall  Bros,  to 
said  bank;  tbat  Beall  Bros,  and  said  bank 
collected  a  large  amount  on  the  said  notes, 
etc.,  and  in  the  fall  of  1902  Beall  Bros,  de- 
livered to  said  bank  all  of  the  said  notes, 
etc.,  which  were  uncollected,  and  said  bank 
afterwards  made  some  collections,  bnt  com- 
plainant does  not  know  what  amounts  said 
bank  received  either  by  the  collections  made 
by  Beall  Bros,  or  by  Itself;  that  afterwards 
Beall  Bros,  were  adjudged  bankrupts;  that 
the  amounts  collected  by  Beall  Bros,  and  said 
bank  Included  the  amounts  due  for  the  fer- 
tilizer sold  by  Beall  Bros,  by  tbelr  customers; 
that  all  of  said  collections  were  credited  on 
the  amount  due  by  the  said  customers,  re- 
spectively; that  the  collections  so  made 
amounted  to  $3,600,  in  which  complainant 
has  a  trust,  and  aald  bank  holds  the  said 
collections  as  a  trust  fund  and  as  a  trustee 
In  Invltum  for  the  benefit  of  complainant  to 
the  extent  of  the  fertilizer  notes  given  by 
Beall  Bros,  and  unpaid;  that  said  bank  sold 
all  uncollected  notes,  etc.,  for  $2,500,  and 
said  bank  holds  $1,000  of  said  $2,500  in  trust 
for  complainant  The  prayer  Is  for  an  ac- 
counting to  ascertain  the  amount  due  com- 
plainant, the  amount  of  fertUlur  sold 
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Bean  Bros,  and  to  whom  sold,  and  the 
amounts  collected  bj  said  bank  which  should 
be  credited  on  that  part  of  the  said  notes, 
etc.t  given  for  fertilizer,  and  to  ascertain  the 
amount  dna  on  said  notes,  etc.,  at  the  time 
said  bank  sold  the  uncollected  accounts,  and 
prays  that  a  trust  be  declared  In  favor  of 
complainant  and  against  said  buik,  etc. 

I^os.  H.  Watts,  J.  L.  Holloway,  and  M.  W. 
Ruston,  for  appellants.  Foster,  Samford  & 
Carroll  and  Stelner,  Orum  &  Well,  for  ap- 
pellee. 

McCLELLAN,  0.  J.  Assuming  that  on  the 
facts  averred  in  this  bill  the  notes,  accounts, 
and  other  evidences  of  debt  which  Beall 
Bros.,  transferred  to  the  Bank  of  Luveme 
were,  while  they  were  held  and  owned  hy 
Beall  Bros.,  Impressed  with  a  trust  in  favor 
of  complainant  to  the  extent  and  in  the  man- 
ner claimed  in  the  bill,  It  Is  clear,  we  think, 
that  they  were  not  so  impressed  In  the  hands 
of  the  Luverne  Bank  unless  at  the  time  it 
purchased  them  It  had  knowledge  or  notice 
of  the  existence  of  this  trust  as  between  Its 
assignor  and  the  complainant  We  under- 
stand this  proposition  to  be  admitted.  It  fol- 
lows necessarily  that  tibe  bill  has  no  equity 
against  the  bank  for  an  accounting  In  respect 
of  such  trust  property  unless  it  avers  that  the 
bank  had  knowledge,  or  at  least  notice,  of  the 
trust  We  find  no  bucb  averment  in  the  bill. 
The  only  averment  made  in  this  connection 
Is  this:  "And  orator  alleges  that  said  Bank 
of  Luverne  was  charged  with  notice  of  the 
trust  which  orator  held  therein  at  the  time 
when  said  Bank  of  Luverne  acquired  an  in- 
terest therein."  This  is  not  a  charge  of 
knowledge,  of  course.  Equally  clear,  It 
seems  to  us,  it  is  not  an  averment  tbat  the 
bank  had  notice  of  the  trust  either  as  a  fact 
or  as  a  conclusion  of  fact  It  is  to  the  con- 
trary, essentially  and  only  an  averment  of 
what  the  pleader  supposes  to  be  a  proposition 
of  law,  that  on  the  facts  stated,  to  wit  the 
original  existence  of  the  trust  as  between 
Beall  Bros,  and  complainant  and  the  trans- 
fers by  Beall  Bros,  to  the  bank,  the  law  itself 
charges  the  bank  with  notice  of  the  trust 
If  this  were  true,  there  was  no  occasion  to 
make  this  averment  since  the  coucluelon 
that  the  bill  showed  notice  would  be  drawn 
by  the  court  from  the  facts  themselves,  and 
the  injection  of  this  allegation  amounts  to 


nothing.  But  this  Is  not  true.  The  law  does 
not  Impute  notice  upon  t'hose  facts,  and  the 
court  Is  not  to  be  diverted  from  Its  necessary 
conclusion  that  th^  do  not  Import  notice 
by  the  pleader's  erroneoos  assertion  as  to 
what  the  law  is.  There  is  no  averment  of 
notice  on  the  part  of  the  bank  of  this  alleged 
trust  In  Its  absence  the  bill  Is  without 
equity.  The  chancellor  erred  in  oveiroling 
the  motion  to  dismiss  It  for  want  of  eqnl^. 
The  decree  will  be  reversed,  and  a  decree  will 
be  here  entered  dismissing  the  bUL 
Reversed  and  rendered. 

HARALSON,  DOWDBLL.  and  DBN80N, 
JJ^  concurring. 

MUGGB  V,  DAVIS. 
(Supreme  Court  of  Florida.    March  2,  1603.) 

In  Banc.  Error  to  Circuit  Court  Hillsbor- 
ough County;  Joseph  B.  Wall,  Judge. 

Action  by  Charles  B.  Davis  against  Robert 
MuKse.  Judgment  fw  ptalntU^  and  defendant 
brings  error. 

H.  O.  Macfarlane,  T.  M.  Sbacklefotd  and 

Jamos  F.  Glen,  for  plaintiff  in  error.  F.  BC. 
SimontoD,  for  defendant  In  emw. 

PER  CURIAM.  DfamlMed  on  ptwdpe  oC 
counsel  for  plaintiff  in  error. 


MUGGB  V.  TUBMAN. 
(Supreme  Court  of  Florida.  Division  6.  March 
10,  1903.) 

Error  to  Circuit  Court  Hillsborough  County; 
Joseph  B.  Wall,  Judae. 

Acticm  by  Solon  B.  Turman  against  Robert 
MuRge.  Judgment  fOr  plalntil^  and  defendant 
brings  error. 

Maefarlane  ft  Sha<^eford,  for  plaintiff  fn  er- 
ror. Solon  B.  Turman,  for  defendant  In  error. 

PER  CURIAM.  The  Judgment  ta  affirmed. 


MUGGB  et  al.  r.  TUBMAN. 
(Supreme  Court  of  Xlortda.    April  25,  ISOB.) 

In  Banc.  Error  to  Oircnlt  Court  HlUsbot^ 
ouffh  County;  ETelyn  G.  Maxwell,  Judge. 

Action  by  Solon  B.  Turman  against  Robert 
Miigge  and  others.  Judgment  tux  plaintiff,  and 
defendants  bring  error. 

Blacfarlane  ft  Shackleford,  for  plaintiffs  la 
error.  Solon  B.  Tntnan,  for  defendant  in 
error. 

PER  CURIAM.  Dismissed  OD  pHBClpa  Of 
counsel  for  plaintiffs  in  error. 
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J.  a  HAAB  &  CO.  V.  OITIZENS*  BANK  OF 
DTERSBURO. 

(SapnuM  Gmrt  of  Aliih«ini.    Jane  80,  190S.) 

1.  Cabbivbs— Bnx  or  I/adiho— AssiQinaNT 
—Effect. 

Asaigmnenta  of  bills  of  lading  are  not  sov- 
eroed  by  the  commercial  law,  but  the  trans- 
feree ibiiply  acquires  the  titJe  of  the  trans- 
feror to  the  goods  described  therebj. 

[Bd.  Note. — For  cases  In  poin^  see  Tcri.  9, 
Gent.  Dig.  Oarrlen.  1  16a] 

2.  Sams— LiABiLTTT  of  Abbioneb  to  Bum. 

Where  a  seller  consinied  the  goods  in  his 
own  name,  having  the  blU  of  lading  made  out 
to  himself,  and  assigned  the  biU,  accompanied 
b7  a  draft  on  the  buyer  to  a  bank  to  which  tiie 
draft  was  made  payable,  and  which  paid  the 
seller  for  the  goods,  the  bank  became  the  ab- 
solute owner  of  the  goods  and  of  the  debt  due 
from  the  buyer,  and  on  oonstroctiFely  deliver- 
ing the  goods  to  the  buyer  by  an  assignment  <» 
the  bill  of  lading  and  the  acceptance  and  pay- 
ment of  the  draft  by  the  buyer  became  liable 
to  him  to  the  same  eztott  as  Uie  seller  would 
have  been,  but  for  the  asslgnnMnt,  for  anj 
diwtage  tn  tiie  goods. 

Appeal  from  Glrcoit  Court,  Montgomery 
County;  J.  C.  Richardson,  Judge. 

•To  be  offldally  reported." 

Action  by  J.  G.  Haas  &  Co.  against  tlie 
Citizens*  Bank  of  Dyersburg.  Demurrers  In- 
terposed by  defendant  to  the  complaint  were 
soatained,  and  on  plalDttfTa  refusal  to  plead 
over  judgment  was  rendered  for  defendant, 
from  which  plalatUTs  appeal.  Reversed. 

Rehearing  denied. 

■nw  complaint  filed  In  the  dtcnit  court  u 
flnallsr  amended,  !■  aa  follows: 

"Now  come  the  pUtlntUCs,  and,  by  leave  of 
the  eooit  flnt  had  and  obtained,  file  as  an 
amendment  to  and  In  lieu  of  the  complaint 
bnetofore  filed  In  aald  cause,  comitB  1,  2, 
and  8,  aa  follows,  to  wit: 

"a)  The  plalntUCa  datm  of  the  defendant 
tbB  mm  ol  fifty  dcrilars  damages  for  this: 
The  plalntUb.  who  were  merchants  then  en- 
gaged In  baslness  at  M ontgomor*  Alabama, 
ordered  on,  to  wit,  May  17.  1901,  fnmi  one 
Henry  A.  Klyce,  then  residing  and  doing 
busloees  at  Dyenburg,  Tennessee,  two  car 
loads  of  sat&ed  meal,  each  car  to  contain,  to 
wit;  three  hundred  sack^  to  weigh,  to  wit, 
ninety-two  pounds  each,  and  at  and  for  the 
price  of,  to  wit  one  and  1/199  dollars  per 
sa(&.  and,  to  wit  three  hundred  sacks  to 
weigh,  to  wit  fWty-fitur  pounds  each,  at  and 
tor  the  price  o^  to  wit  fifty-three  cents  per 
sack;  all  to  be  by  him  immediately  shipped 
to  tbe  plalntlfls  at  Montgomery,  Alabama. 
Ttaat  tbe  said  Klyce  did,  oai,  to  wit  the  IStb 
day  of  May,  1901,  ddlver  to  a  railroad  com- 
pany, for  tranqKHTtatlon  to  Montgomery,  Ala- 
bama, for  tbe  plaintiffs,  to  be  delivered  npra 
the  order  of  the  said  Klyce,  a  car  containing 
meal,  and  ttien  and  there  received  from  the 
nM  railroad  comimny  a  bill  of  Iq^fng  Uiere- 
tat  to  himself,  and  purporting  to  show  tiiat 
said  car  contained  500  sacks  of  meal.  That 
tbe  said  Klyce  thai  and  there  made  out  an 
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account  In  favor  of  himself  against  tlie  plaln- 
tlCCs  for,  to  wit  three  hundred  sacks  of  meal, 
containing  forty-four  pounds  each,  at  flfty- 
three  cents  per  sack,  and  two  hundred  sacks, 
each  containing  ninety-two  pounds  of  meal, 
at  one  and  Vieo  dollars  per  sack,  and  aggre- 
gattog,  to  wit  three  hundred  and  seventy- 
three  dollars,  and  attached  the  said  account 
and  bUl  of  lading  to  a  draft  for  Ibe  sum  of, 
to  wit  f3^>  drawn  by  said  Klyce  on  the 
pllUntiffs,  payable  to  the  defendant  the  Clti- 
sens'  Bank,  and  then  and  there  sold  and  de- 
livered s^d  draft  bill  of  lading  and  aorount 
to  the  defendant  That  the  said  Klyce  did, 
on,  to  wit  the  2lBt  day  of  May,  1901,  deliver 
to  tbe  said  raOroad  company  for  transporta- 
tion to  Mon^omery,  Alabama,  or  the  plaln- 
tUfs,  to  be  delivered  upon  the  order  of  tbe 
said  BUyci^  a  car  containing  meal,  and  then 
and  there  received  from  the  said  company  a 
bill  of  lading  theretor  to  blmselt  and  pur- 
porting to  show  that  said  car  contolned,  to 
wtt,  600  sacks  of  meal,  and  then  and  there 
made  out  an  account  In  bia  fovor  against  tbe 
plalntUfa  for,  to  wit,  three  hundred  sacks  of 
meal,  weighing  ninety-two  pounds  each,  for 
tiie  price  of  one  and  Vieo  dollars  per  sack, 
and  three  hundred  sat^  weighing  forty-four 
pounds  each,  at  flfty-ttiree  cents  per  sack, 
and  aggregating  to  wit  fbur  hundred  and 
eighty  dollars,  and  attached  the'  said  ac- 
count and  the  said  bill  of  lading  to  a  draft 
drawn  by  the  said  Klyce  on  the  plalntifC^  in 
favor  of  the  said  CltlzoiB'  Buik  for,  to  wit 
tour  hundred  and  elgh^  dollars,  and  sold 
and  delivered  said  draft,  bill  of  lading  and 
account  to  the  defendant  That  the  said 
drafts  and  accounto  and  bills  of  lading  were 
by  tbe  defmdant  torwarded  to  a  bank  at 
Montgomery,  Alabama,  tor  collection  from 
plaintiffs,  and  the  plaintiffs  were  c<Hiq^Iled 
to  pay,  and  did  pay,  tbe  amount  of  said  re- 
spective drafts,  and  accounts  to  tbe  said  bank 
at  Montgranery,  Alabama,  before  tbe  plaln- 
tiflFs  cotdd  and  did  Obtato  possession  of  tbe 
said  meal,  and  before  tii^  had  an  opportuni- 
ty of  Inspecting  and  eumlnlng  the  said  meal. 
That  upon  tbe  payment  of  tiie  said  drafts 
and  accounts  plaintiffs  received  the  same,  to- 
gether with  the  said  bills  of  lading,  from  the 
said  bank,  and  Immediately  thereafter  ob- 
tained possession  of  the  meal  to  said  cars, 
whereupon  the  platotlffs  tiira  for  tbe  first 
time  Immed  that  in  one  of  the  cars — the  sec- 
ond (me  shipped  ss  aforesaid — ^there  wwe 
seven  of  said  forty-four  pound  saclm  less 
than  sold  and  billed  as  aforesaid,  and  In  the 
other  of  said  cars  there  were  deven  of  said 
ninety-two  pound  sacks  less  than  sold  and 
billed  as  aforesaid,  and  that  to  wit  seven 
other  of  ttie  forty-tour  pound  sacks  tha«In 
were  torn,  and  tbe  meal  therefrom  slipped 
upon  the  floor  of  said  car,  and  Ibereby  dam- 
aged and  rendered  valueless  to  tbe  plaintiffs, 
and  tbat,  to  wit,  twraty-nlne  sacks  of  said 
meal  were  torn,  so  that  plaintiffs  were  obli- 
ged at  their  own  expense  to  resack  the  same 
before  removing  It  flrom  the  car,  at  great 
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cost  and  expense,  to  wit,  twenty-flve  dollar* 
— all  to  thA  (lamage  of  tbe  plalntUIs  In  the 
Bum  aforesaid;  wherefore  tbey  sne. 

"(2).  Tbe  plaintiffs  claim  of  fbe  defendant 
the  sam  of  twenty-five  dollars  damages  for 
this:  That  Henry  A.  Klyce,  who  was  then 
engaged  In  bnslQess  at  Dyersbnrg,  Tennes- 
see, did  on,  to  wit,  tbe  18th  day  of  June. 
1901,  notify  the  plaintiffs  by  letter  that  he. 
the  said  Elyce,  had  consigned  to  himself  at 
Montgomery,  Alabama,  a  car  of  sacked  bran, 
containing  three  hundred  sacks,  each  sack 
weighing  one  hundred  pounds,  and  that  he 
bad  drawn  a  draft  on  plaintiffs,  with  the  bill 
of  lading  attached,  for  said  bran,  at  tbe  price 
of  seventy-flTe  cents  per  hundred  pounds  de- 
livered, and  requested  plaintiffs  to  sell  said 
bran  to  the  best  advantage.  That  the  said 
Klyce  did,  on,  to  wit,  said  18th  day  ot  June, 
1901,  deliver  to  a  railroad  company  for  trana- 
portation  to  Montgomery,  Alabama,  to  be  de- 
livered on  the  order  of  said  Klyce,  a  car  con- 
taining bran,  and  then  and  there  received 
from  said  railroad  company  a  bill  of  lading 
therefor  to  himself,  and  purporting  to  show 
that  said  car  contained,  to  wit,  three  hun- 
dred aa<£kB  of  bran.  That  the  said  Elyce 
then  and  there  made  out  an  account  in  his 
favor  against  the  plaintiffs  for,  to  wit,  three 
hundred  sacks  of  bran  containing  one  hun- 
dred pounds  each,  at  seventy-five  cents  per 
hundred  pounds,  and  aggregating,  to  wit, 
two  hundred  and  twenty-five  dollars,  and 
sent  the  same  to  the  plaintiffs.  That  he  then 
and  there  attached  the  said  bill  of  lading  to  a 
draft  drawn  by  him,  the  said  Elyce,  on  the 
plaintiffs,  payable  to  the  Citizens'  Bank,  the 
defendant,  and  then  and  there  sold  and  deliv- 
ered said  draft  and  bill  of  lading  to  the  de- 
fendant That  the  said  draft  and  bill  of 
lading  were  by  said  defendant  forwarded  to 
a  bank  at  Montgomery,  Alabama,  for  ccdlec- 
tion  from  plaintiffs,  and  the  plaintiffs  were 
compelled  to  pay  and  did  pay  the  amount  of 
such  draft  to  the  said  bank  at  Montgomery, 
Alabama,  before  the  plaintiffs  could  obtain 
possesBlcm  of  the  said  bran,  and  before  they 
had  an  opportunity  of  inspecting  and  exam- 
ining the  same.  That  upon  the  payment  of 
said  draft  the  plaintiffs  received  the  same, 
together  with  said  bill  of  lading,  from  the 
said  bank,  and  immediately  thereafter  ob- 
tained possession  of  said  bran  In  said  car, 
whereupon  the  plaintiffs  then  for  the  first 
time  learned  that  the  said  bran  weighed  one 
thousand  pounds  less  than  the  amount  billed 
by  the  said  Elyce  and  paid  for  by  plaintiffs 
as  aforesaid.  That  the  plaintiffs  sold  the 
bran  to  the  best  advantage,  and  realized 
therefrom  tbe  sum  of,  to  wit,  two  hundred 
and  sev^teen  and  "o/ioo  dollars.  That  the 
plaintiffs'  commission  for  selling  said  bran 
amounted  to  the  sum  of  three  dollars — all 
to  the  damage  of  the  plaintiffs  in  the  sum 
afcHvsaid;  wherefore  they  sue. 

*'(3)  The  plaintiffs  claim  of  the  defendant 
tbe  further  sum  of  one  hundred  dollars  for 
money  had  and  received  by  the  defendant. to 


the  use  of  the  plalntlfls  during,  to  wit  tb^ 
months  of  May  and  June,  lOOl." 

Orum  &  Well,  for  api>ellants.  Walker. 
Tillman.  GampbeU  &  Mwsow,  TluHnas  H. 
Watti^  and  Alezandw  Troy,  tax  asfgeViM. 

TYSOK,J.  The  question  raised  by  dfflnnmr 
to  the  complaint  aa  unended  becauae  of  mJa- 
Jolnder  of  connts  was  eliminated  by  atrikliig 
the  Oiird  count,  which  was  the  common  connt 
for  money  had  and  received.  Tbe  theory  of 
this  demurrer  wai  that  tbe  two  q>ecial  counts 
wen  In  case  for  a  breadi  of  doty.  We  do 
not  BO  construe  than.  They  are  oaA  clearly 
a  special  declaratloa  In  assonvsil;  predicated 
upon  a  bmidi  of  onitiaet,  and  practieally 
seek  a  recoTery  tot  tiie  mon^  paid  by  plafn- 
tlffs  fbr  goods  which  wne  never  deliveved 
to  them.  They  are.  In  stlbrtaiice,  ooants  tor 
money  had  and  rectfved,  avwxing  ^edall} 
the  facts  npcm  which  tiiat  <dalm  Is  predi- 
cated. Donbtleas  the  pariKse  of  the  pleader 
in  framing  tbem  was  to  have  tiie  liability  of 
defendant  vel  non  for  the  money  paid  by 
plaintiffs  to  it  as  the  owner  of  tihe  goods 
determined  by  demnriw,  instead  of  by  ob- 
jections to  evidence  or  by  dturges,  which  lat- 
ter method  would  necessarily  have  been  re- 
sorted to  had  tbe  complaint  simply  contained 
the  common  connt  for  money  had  and  re- 
ceived for  their  use.  On  the  facts  averred 
there  can  be  no  doubt  of  Klyce's  liability  If 
he  had  made  no  aaslgnmtmt  of  the  Ull  of 
lading.  Did  the  defendant  by  becoming  the 
owner  of  tiie  bill  of  ladiiy;  and  tbe  debt  to 
accrue  upon  the  actual  or  aymboUcal  de- 
livery of  tbe  goods  to  ttie  plaintiffs,  take 
Klyce's  place?  In  other  words,  did  it  by 
becoming  the  owner  of  the  goods  while  io 
transit  become  responsible  for  tbe  perform- 
ance of  Klyce's  contract?  Or  is  It  entirely 
relieved  of  ail  Its  burdens,  and  entitled  to 
have  and  hold  the  money  paid  to  It  for  tbe 
goods  which  It  never  ddlvered?  It  will 
scarcely  be  doubted  that  defoidant  by  be- 
coming the  owner  of  the  bill  of  lading,  be- 
came the  owner  of  the  goods,  and  the  goods 
continued  to  be  Its  property  until  the  account 
assigned  by  Klyce  to  it  against  the  plaintlfEft 
and  the  draft  drawn  by  Elyce  on  the  plain- 
tiffs, which  also  became  Its  property,  were 
paid,  and  the  goods  delivered.  American 
National  Bank  v.  Henderson,  128  Ala.  612, 
26  South.  498,  82  Am.  St  Bep.  147.  Asslgn- 
ments  of  bills  of  lading  are  not  govwned  by 
the  commercial  law.  Tbe  transferee  simply 
acquires  the  titie  of  the  transferror  to  the 
goods  described  in  them.  Commercial  Bank 
of  Selma  v.  Hurt  99  Ala.  ISO,  12  South.  S68, 
19  L.  R.  A.  701,  42  Am.  St  Rep.  88;  Jasper 
Trust  Co.  V.  K.  C.  M.  &  B.  B.  Oo.,  99  Ala. 
416,  14  South.  546,  42  Am.  St.  Rep.  76;  4 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  5tt. 

The  contract  of  sale  between  Klyce  and 
the  plalntnFs  was  m^ely  an  executtxy  one. 
Klyce  had  agreed  to  sell  and  the  plaintiffs 
to  pay  for  the  goods  upon  their  delivery. 
Before  this  contract-  was  executed  between 
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these  partlei,  the  defendant  became  the  own- 
er of  the  goods  and  of  the  right  to  receive 
pay  f<nr  them.  It  nDdertocA  the  performance 
of  tlie  execntwy  contract  by  a  delivery  of 
the  sooda  to  plalntUEs,  and  received  the  raon- 
agreed  to  be  paid  by  plaintiffs  upon  the 
execution  of  that  contract,  and,  notwith- 
standing It  was  paid  for  goods,  which  It 
never  delivered,  and  whldi  It  assumed  to  de- 
Ut»,  It  undertakes  to  avoid  its  liability  by 
saying  that  because  It  became  the  own»  of 
the  draft  wbldi  was  paid  by  plaintiffs  It  is 
a  bone  flde  purchaser  for  value  of  the  goods 
from  Klyce,  and  therefore  not  rraponslble 
for  their  delivery.  To  so  hold  would  be  to 
give  effect  to  only  a  part  of  the  transaction 
— ^to  Ignore  Its  ownership  of  the  goods  and 
tbe  account  transferred  to  it  by  Klyce.  By 
no  role  of  construction  can  the  averments  of 
the  complaint  Jnetl^  the  conclusion  that  the 
bill  of  lading  was  held  by  defendant  as  col- 
lateral security  to  tbe  draft,  or  that  de- 
fendant was  merely  Klyce's  agent  for  its 
collection.  The  cases  relied  upon  by  appellee 
(reported  in  S.  Blalsdell,  Jr.,  Co.  v.  Citizens' 
Nat.  Bank  [Tex.  Sup.]  75  8.  W.  292,  62  L. 
R.  A.  968,  Tolerton  &  Stetson  Co.  v.  Anglo- 
Callfomla  Bank  [Iowa]  84  N.  W,  980,  60  L. 
R.  A.  777,  and  SchlichHng  v.  Chicago,  H.  I. 
A  P,  R.  Co.  [lownl  96  N.  W.  959)  proceed 
upon  the  theory  that  the  bill  of  lading  wa« 
held  by  the  bank  as  a  security  for  the  pay- 
ment of  the  draft  The  writers  of  those 
opinions  were  Influenced  to  reach  that  con- 
dusltm  parUy  upon  the  idea  that  to  bold 
otherwise  would  Impose  a  hardship  upon  the 
bank.  Tbe  complaint  In  neither  of  the  cases 
Jostlfled  such  a  constmetlon.  And  in  order' 
to  sustain  that  conclnslon  the  court  resorted 
to  its  common  knowledge  of  usages  among 
banks  to  discount  drafts  and  to  accept  a 
transfer  of  bills  of  lading  as  collateral  se- 
curity. Instead  of  dealing  with  the  trans- 
Rctlon  as  laid  In  the  complaint.  In  each  of 
the  cases  It  was  necessary  to  sustain  the 
conclusion  reached  that  the  unqualified  own- 
ership by  the  bank  of  the  bill  of  lading  be 
gotten  rid  of;  otherwise  there  was  no  es- 
caping the  conclusion  that  It  was  liable.  To 
do  this,  notwithstanding  the  complaint  al- 
leged a  purchase  of  tbe  draft  and  the  bill 
of  lading  by  the  bank,  It  became  necessary 
to  hold  that  the  transaction  'In  legal  effect 
was  a  loan  of  money  by  the  bank,  and  the 
transfer  of  the  debt  and  bill  of  lading  was 
Intended  as  a  secority  therefor.  There  is  no 
mle  of  law  or  of  public  policy  against  a 
bank  becoming  tbe  absolute  owner  of  the 
debt  and  the  bill  of  lading  for  the  goods  or 
Its  oBdertaklng  to  perform  an  executory  con- 
tract for  the  sale  of  the  goods.  And  no 
sound  reason  exists  why  It  should  not  be 
required  to  perform  its  contracts  as  Indlvld- 
oals  are  required  to  do.  Would  any  court 
bold  that  if  A.  contracted  to  sell  B.  a  horse, 
warranting  its  soundness,  for  $100,  to  be 
paid  upon  Its  delivery,  and  A.  should  aes^ 
Ihe  contract  to  O.,  and  C.  should  deliver  an 


unsound  horse  to  B.  and  receive  the  $100, 
that  C.  would  not  be  liable  for  a  breach  of 
the  warranly?  We  think  not  The  case  in 
band  Is  not  different  in  principle,  unless  the 
fact  that  plaintiffs  paid  the  draft,  which 
was  the  property  of  defendant  for  the  pur- 
diaae  price  of  the  goods,  differentiates  it 
The  draft  was  drawn  to  the  defendant's  or- 
der, accompanied  by  the  bill  of  lading  and 
the  account,  each  of  which  was  sold  to  It 
The  draft  hkd  not  been  accepted  by  the 
plaintiffs  before  its  negotiation  to  defendant, 
and  until  accepted,  in  the  absence  of  some 
fact  tending  to  show  that  defendant  was  In- 
duced by  die  conduct  of  the  plaintiffs  to 
purchase  It  they  were  not  bound  by  it 
When  It  was  paid  the  purchase  price  to  be 
paid  for  the  goods  as  well  as  the  goods 
themselves  belonged  to  the  defendant  The 
plaintiffs  were  not  parties  to  the  transaction 
by  which  It  acquired  the  ownashlp  of  tbe 
goods  and  the  right  to  reipeive  payment  for 
them.  And  when,  as  here,  the  defendant 
becomes  the  owner  of  the  debt  and  the 
goods,  and  assumed,  necessarily,  the  respon- 
sibility and  burden  of  delivering  them  to 
tbe  plaintiffs,  it  became  the  seller  In  fact, 
and  must  bear  the  burden  of  the  transaction. 
In  short  the  defendant  took  the  contract  of 
Elyce,  the  shipper,  and  stood  in  bis  shoes, 
with  the  same  rights;  no  greater,  no  less. 
And  the  payment  of  the  draft  by  plaintiffs, 
which  merely  evidenced  the  price  to  be  paid 
for  the  goods,  can  no  more  shield  or  protect 
the  defendant  from  liability  than  its  pay- 
ment would  have  protected  Klyce  had  he 
undertaken  a  delivery  of  the  goods  and  re- 
ceived tbe  purchase  price  for  them.  It  would 
be  an  anomaly  to  hold  that  the  defendant 
Is  protected  as  purchaser  of  the  account  and 
bill  of  lading,  because  the  plaintiffs  paid 
the  draft,  which  also  belonged  to  It  in  right 
of  Its  ownership  of  the  goods;  or  that  It 
held  the  bill  of  lading  ns  security  for  a  debt 
which  belonged  to  it  Just  how  It  could  be 
the  unqualified  owner  of  the  debt  and  only 
a  qualified  owner' of  the  goods,  when  it  puz^ 
chased  both,  we  confess  our  Inability  to 
When  it  purchased  tiiese  papers  it  was  bound 
to  know  the  nature  of  tbe  transaction  be- 
tween Klyce  and  plaintiffs.  The  bill  of 
lading  and  tbe  account  attached  to  the  draft 
carried  notice  on  their  face  that  Klyce  had 
contracted  to  sell  tbe  goods  r^resented  by 
tbe  account  and  bill  of  lading,  and  to  de- 
liver them  at  the  point  of  their  destination. 

To  repeat,  in  a  measure,  the  essence  of 
tbe  agreement  between  Klyce  and  plaintiffs 
was  that  of  a  cosh  transaction  to  be  con- 
summated in  the  future;  that  Is,  the  goods 
were  to  remain  the  property  of  Klyce  until 
thero  was  an  actual  or  symbolical  delivery 
of  them  and  contemporaneous  payment  of 
the  price.  The  distance  of  the  parties  from 
each  other  necessitated  a  resort  to  the  usages 
of  trade,  whereby  the  price  Is  paid  on  a 
symbolical  delivery  of  the  goods  by  a  trans- 
fer of  the  bill  of  lading.   By  shipping  the 
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goods  to  his  own  order  Klyce  retained  the 
absolute  title,  and  he  would  have  had  the 
title  until  the  goods  were  at  the  place  of 
dellverr,  so  that  an  actual  delivery  could 
have  been  made  on  and  for  the  paymoit  of 
the  price.  But  he  chose  not  to  do  so.  He 
said,  In  effect,  to  defendant:  "I  have  agreed 
to  sell  and  deliver  to  the  plaintltfa  at  a 
certain  place  certain  goods  at  a  certain  price. 
Here  Is  a  bill  of  lading  for  these  goods  to 
my  order,  here  Is  a  draft  for  the  price  to  be 
paid  on  delivery  of  the  goods,  and  here  Is 
an  account  showing  the  Items.  I  desire  the 
money  for  these  goods  now.  I  propose  to 
sell  the  contract  to  you.  If  y(fti  choose  to 
deliver  the  goods,  which  you  may  do  actually 
or  symbolically  by  assignment  of  bill  of  lad- 
ing  to  plaintiffs,  you  will  have  the  money  to 
be  paid  for  them  at  the  place  of  delivery; 
otherwise  yon  will  have  yonr  goods  and  an 
oblfgatl(m  of  plaintiffs  to  take  them  at  the 
price."  Thus  far  the  defendant  has  dealt 
only  with  Klyce.  After  defendant  purchased 
the  contract,  It  went  to  plaintiffs,  and  said: 
"Here  Is  the  bill  of  lading  for  the  goods 
Klyce  was  to  deliver  to  you,  but  which  be> 
longs  to  n)e.  Pay  me  the  price,  and  yon  can 
have  the  goods."  The  plaintiffs  pay  the 
price  and  take  an  assignment  of  the  bill  of 
lading.  It  Is  therefore  plain  that  the  sym- 
t>olIcal  delivery  was  the  defendant's  act,  and, 
as  It  took  the  place  of  an  actual  delivery,  it 
must  be  as  perfect  as  an  actual  delivery. 
If  It  is  false  In  any  respect,  there  is  a  lia- 
bility upon  defendant,  who  made  itself  a 
party  to  the  transaction.  The  plaintiffs  hav- 
ing paid  the  purchase  price  to  defendant  for 
Its  goods,  it  will  not  be  allowed  to  say  to 
plaintiffs,  "Ton  did  not  deal  with  me."  This 
ooncluaion  is  fully  sustained  by  our  own 
case  of  EJufaula  Grocery  Co.  v.  Missouri  Na- 
tional Bank,  118  Ala.  408.  24  South.  389.  and 
the  following  cases  in  other  jurisdictions: 
Finch  V.  Gregg,  126'  N.  C.  178,  35  S.  B.  251. 
40  L.  R.  A.  679,  and  Searles  Bros.  v.  Smith 
Grain  Oo.,  80  Miss.  688,  32  South.  287.  On 
the  facts  averred,  if  proven,  we  entertain  no 
doubt  of  the  plaintiffs'  right  of  recovery. 
Reversed  and  remanded. 


STAFSKT  T.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Alabama.   April  11,  19G6.) 

1.  Oabbiebb  —  CoHTKBSion  —  BBSHiPHEnr  or 

Goons. 

Where  a  buyer,  to  whom  goods  are  con- 
signed, wrongfally  refuses  to  receive  them  on 
their  arrival  withm  a  reasonable  time,  the  seller 
is  authorized  to  rescind  the  sale,  and  the  car- 
rier la  not  guilty  of  conversion  tn  compiylni? 
with  the  seller's  ordus  to  ship  0»  goods  back 
to  him. 

2.  Sau  —  Bnomz.  —  DxoLAUTioNs  as  to 
TnxB. 

Where  a  carrier  tenders  goods  to  the  con- 
signee, and  the  latter  denies  ownership  or  ob- 
ligation to  receive  the  same,  and  the  carrier,  io 
reliance  on  such  denial,  returns  the  goods  to 
the  shipper  on  the  latter's  order,  the  consignee 
is  estopped  to  sue  the  carrier  for  conversion. 


Appeal  from  City  Oourt  ot  Blxmingham; 
0.  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

Action  by  G.  Stafsky  against  the  Southern 
RaUway  Ccnnpany.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Rehearing  denied  June  80, 1905. 

Qeorge  Huddleston,  for  appellant  Weath- 
erly  &  Stokely,  for  appellee. 

DENSON,  J.  This  Is  an  action  of  trover, 
brought  by  Stafsky,  plaintiff,  against  the 
Southern  Railway  Company,  defendant,  on 
the  6th  day  of  September,  1902,  for  the  al- 
leged conversion  of  a  case  of  shoes.  The 
case  was  tried  by  the  couirt  on  the  following 
agreed  statement  of  facts,  to  wit:  "On  An- 
gnst  4,  1901,  plaintiff  purchased  on  three 
months'  credit,  fr<»n  Y.  Rosenzweig,  of  New 
York  City,  one  case  ot  shoes  of  the  value  of 
$123.75,  which  shoes  were,  on  September  4, 
1901,  regularly  shipped  to  him  at  Birming- 
ham, Alabama,  over  def^danf  s  line  of  rail- 
road; that  said  shipment  was  received  by 
defradant  at  its  Birmingham  station  within 
a  reasonable  time,  and  prefer  and  legal  no- 
tice of  Buch  receipt  given  to  plaintiff;  that 
plaintiff  thereupon  refused  to  receive  the  con- 
signment of  shoes  and  to  pay  freight  thereon 
on  the  ground  that  same  had  been  unreason- 
ably delayed  in  transit,  which  ground  was 
not  well  token,  and  that  defendant,  after 
such  refusal,  corresponded  with  V.  Rosenz- 
weig, the  consignor,  and  on  his  request  re- 
turned the  shoes  to  him  on  May  1,  1902,  and 
that  defendant  collected  no  freight  charges 
on  such  shipment,  and  that  defendant  is  a 
common 'carrier  and  railroad  company;  that 
plaintiff  never  paid  said  V.  Rosenzweig  for 
said  goods."  The  court  rendered  Judgment 
for  the  defendant,  and  the  plaintiff  appealed. 

Appellant's  contention  is  that,  while  he  did 
not  have  any  good  reason  for  refusing  to 
receive  the  goods,  and  notwithstanding  be 
refused  to  rec^ve  them,  yet  he  was  the  true 
owner  of  the  goods,  and  that  the  ai^ellee, 
under  the  facts  in  the  case,  could  acquit  it- 
self of  liability  to  plaintiff,  after  receiving 
the  goods,  only  in  two  ways:  First,  by  stor- 
ing the  goods  in  a  warehouse  at  the  expense 
of  the  owner;  second,  by  a.  sale  of  them  in 
conformity  with  the  statute.  Code  1896,  { 
4226.  The  true  question  in  the  case  is  not 
whether,  by  resorting  to  one  of  the  two 
modes  pointed  out,  the  appellee  could  have 
acquitted  Itself  of  liability,  but,  under  the 
agreed  stotement  of  facto,  was  It  guilty  of  a 
conversion?  Did  it  deal  torUously  with  the 
goods  in  such  sort  as  to  make  it  liable  in  this 
action  by  trover  by  appellant  as  for  a  conver- 
sion? "Conversion  Is  the  gist  of  an  action 
of  trover,  and  to  support  the  action  there 
must  be  a  concurrence  of  the  right  of  prop- 
erty, general  or  special,  and  of  possession,  or 
the  immediate  right  of  possession,  in  the 
plaintiff,  at  the  time  of  the  conversion." 
Booker  t.  Jones'  Adm'x,  55  Ala.  266;  Boiling 
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T.  Sbhy,  90  Ala.  21S,  7  South.  OU,  24  Am.  St 
Rep.  789.   "If  defendant  exerclseB  a  domin- 
ion over  tbe  property  In  exclusion  or  defiance 
of  the  plaintiff's  rlgbt,  that  is  a  conversion, 
be  it  for  his  own  or  another's  nse."  Author- 
ities Bopra;  Conner  t.  Allen,  3S  Ala.  615; 
Cooler  on  Torts  (1879)  p.  448.    It  was  the 
plaintifFs  duty,  upon  the  arrival  of  the  foods 
at  Birmingham,  to  have  received  them.  This 
duty  lie  declined  to  perform,  notwlthstand- 
tog  tbe  goods  arrived  within  a  reasonable 
time,  and  he  was  duly  notified  of  their  ar- 
rlvaL    His  refusal  to  receive  the  goods,  he 
conceded  and  agreed,  was  without  any  foun- 
dation. Therefore  the  refusal  to  receive  was 
wrongful.   The  defendant  notified  the  ship- 
per of  the  facts,  and  the  shipper  requested 
ttiat  tbe  goods  be  shipped  back  to  blm,  and 
on  May  1,  1902,  the  request  was  compiled 
with.    A  wrongful  refusal  to  accept  goods 
sold  authorizes  the  seller  to  rescind  the  sale. 
24  Am.  &  Sag.  Ency.  Law  <2d  Kd.)  1104,  cc, 
and  authorities  under  note  5;  24  Am.  &  Eng. 
Kncy.  Law  (2d  Bd.)  1097  (Rescission)  note  1. 
It  is  true  that  the  seller  might  have  sued  the 
buyer  Q)lalntlfr)  for  the  contract  price  at 
vrhich  tbe  goods  were  sold,  and  there  would 
Iiave  been  no  good  defense  to  the  suit;  but, 
tbe  goods  not  having  passed  Into  the  actual 
possession  of  the  purchaser,  the  seller  might, 
iq>on  the  vendee  not  taking  and  paying  for 
thma,  keep  them  as  his  own,  and  recover 
the  difference  between  the  market  price  at 
the  time  and  place  of  delivery  and  the  con- 
tract price.   BenJ.  on  Sales  (6tb  Ed.)  S  788, 
p.  769,  and  authorities  cited  under  note  "z"; 
Tbe  Schooner  Treasurer,  1  Sprague,  473,  Fed. 
Gas.  No.  14,159;  Kearney  Milling  &  Blevator 
Co.  V.  Union  Pacific  Rj.  Co.  (Iowa>66  N.  W. 
1059.  69  Am.  8t  Bep.  484.    The  evidence 
tends  strongly  to  show  that  the  defendant 
acted  in  perfect  good  faith  in  returning  the 
goods,  and  that  It  was  induced  to  return 
them  by  the  declaratlona  and  conduct  of  tbe 
plalntUL   Defendant  tendered  the  goods  to 
plaintiff,  and  be,  in  effect,  said  they  were 
not  his,  that  be  was  under  no  obligation  to 
receive  them,  and  refused  to  receive  them. 
In  returning  tbe  goods  under  the  circumstan- 
cea  shown  by  the  agreed  statement  of  facts, 
can  It  be  reasonably  said  that  the  defend- 
ant acted  In  defiance  of  any  rlgbt  the  plain- 
tiff had,  or  that  it  exercised  dominion  over 
them  to  tbe  exclusion  of  plaintiff's  right? 
Acts  in  pals  win  operate  an  estoppel  when 
the  opposite  party  has  been  Induced  to  act 
upon  them;  and  we  think,  upon  tbe  agreed 
statement  of  facts,  even  waiving  the  ques- 
tion of  plaintHTs  title  vel  non,  tbe  Judgment 
of  the  trial  court  Is  correct.    McQowen  v. 
Toung,  2  Stew.  &  P.  160;  Nelson  v.  Iva^n, 
17  Ala,  216;  1  Brick.  Dig.  p.  796,      10,  11; 
RIckettfl  V.  Oroom,  102  Ala.  832,  14  South. 
687;  S  Mayfleld's  Digest,  p.  424,  |  311. 
Tba  Jnd^ent  of  tbe       court  la  affirmed. 

HcGLBLLAN,  O.  J.,  and  HARATiBON  and 
DOWDELL,  JJ.,  concurring. 


WESTEtRN  RY.  OF  ALABAMA  v.  GLEG- 
HORN. 

(Supreme  Court  of  Alabama.    Hay  9,  1905.) 

1.  RAILBOADS  —  HlQHWAT  Obosbings  — 
FsiaUTENINO  AnXMAU  —  AOIIOHS  —  De- 
RNSBS. 

The  fact  that  a  railroad,  in  placinf  a  mail 
crane  at  a  highway  crossing,  constructed  the 
same  at  the  instance  and  request  of  the  United 
States  Postal  Department,  and  according  to 
plans  and  specifications  furnished  by  such  de- 
partment, and  that  tbe  place  where  the  crane 
was  erected  was  selected  by  the  department,  and 
tbat  a  mail  bag  hang  upon  the  crane  was  httng 
there  by  an  agent  of  the  United  States  govem- 
ment.  to  be  oeliTered  to  another  agent  of  the 
^yemment,  tbe  railroad  being  under  no  duty 
ID  connection  therewith  except  to  forward  tbe 
mails  on  its  trains,  and  havmg  nothing  to  do 
in  any  manner  with  the  handling  or  control  of 
the  mail  bag,  constituted  no  defense  to  an  ac- 
tion against  the  railroad  for  injuries  to  a  trav- 
eler on  the  highway  whose  male  was  frightened 
at  the  crane  and  bag  suspended  therefrom. 

[Ed.  Note. — For  eases  in  point,  see  voL  41, 
Cent.  Dig.  RaUroada,  }  971.] 

Z  SaUB— CONTBIBUTOBT  NBOLIOBNCB— FAIL- 

UBE  TO  Stop  and  Listen. 

The  fact  that  the  driver  of  a  mule  did  not 
stop  and  listen  before  proceeding  to  cross  a 
railroad  track  did  not  contribute  to  the  fright 
of  bis  male,  caused  by  seeing  a  mail  crane  hav- 
ing a  mail  bag  suspended  therefrom  at  the 
crossing,  In  snch  manner  as  to  preclude  him 
from  recovering  from  the  railroad  for  injuriea 
resulting  from  such  fright 
S.  Sahk. 

In  an  action  against  a  railroad  for  Injurieis 
to  a  traTeler  on  a  highway,  caused  by  his  male 
taking  frl^t  at  a  mall  crane  on  which  a  tx^ 
was  suspended  at  a  crossing,  the  fact  that  the 
traveler  conid  and  should  have  seen  the  post- 
master approaching  the  mall  crane  with  the  bag 
of  mail  did  not  show  that  the  traveler  was 
guilty  of  contribntory  negliguoe  in  paying  qo 
attention  to  the  postmaster  or  mall  bag. 

4.  SAio—AonoNB— Evidence. 

In  an  action  against  a  railroad  for  In- 
juries to  a  traveler  on  a  highway,  caused  by 
his  mule  taking  fright  at  a  mail  crane  erected 
at  a  crossing,  evidence  tiiat  tbe  railroad's  em- 
ployfia  worked  on  the  crane  was  competent  to 
show  that  it  was  erected  and  maintained  by  the 
railroad. 

5.  WlTNESSBS  —  (3B08S-EXAHINATI0ir  —  NlW 

Mattbb. 

In  an  action  against  a  railroad  for  In- 
juries to  a  traveler,  cansed  by  his  mule  taking 
fright  at  a  mail  crane  erected  at  a  crossing,  a 
question  asked  of  a  witness  on  cross-examina- 
tion as  to  whether  there  was  anything  unusual 
about  the  mail  crane  was  properly  excluded 
where  the  witness  on  hia  direct  examination  had 
testified  to  nothing  in  reference  to  the  mail 
crane. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,  §S  949-954.] 

6.  EVIDBNOB— CONGLtrSIOHB  OV  WITNESSES. 

In  an  action  against  a  railioad  for  injaries 
to  a  traveler  sustained  by  his  mule  taking  f  ri^t 
at  a  mail  crane  erected  at  a  crossing,  a  gaestion 
asking  a  witness  as  to  whether  there  was  any- 
thing unusual  about  the  mall  crane  called  for 
the  witness'  opinion  or  conclusion. 

7.  Baiiaoads— Ddtt  to  Repaib  Gbobbinos. 

Railroads  are  required  to  keep  their  tracks 
and  all  approadies  to  them  at  public  crosdnga 
in  good  repair. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  {  959.] 
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8.  TaxAL—AMixnatiTA.nYm  InnBuonoHS. 

In  an  actioa  against  a  railroad  for  tn- 
jnriea  to  a  traveler  on  a  hlgfaway,  caused  by  hla 
mole  taking  frlsbt  at  a  mall  crane  erected  at  a 
(Toming,  a  charge  that  the  term  "a  mule  of 
ordfnar;  gentleness,"  aa  naed  in  the  complaint, 
doei  not  mean  any  particular  mnle  which  is 
ordinarily  gentle,  bat  means  a  male  which  la 
aa  gentle  aa  ordloarlly  gentle  mnlw^  was  argu- 
mentative, and  pn^rly  refused. 
8.  SuiB— InvAsion  or  Just's  Pbotiitoe. 

Farther  charges  tliat  if  plaintiff's  mule 
would  ordinarily  become  frightened  or  back  or 
shy  when  it  met  any  person  on  the  road,  and 
pajticularly  a  negro,  then  it  was  not  a  mule 
of  ordinary  gentieness,  and  that  a  mail  crane 
with  a  pouch  bung  on  It  is  not  in  itself  a 
Btmctura  of  such  ungainly  mien  aa  to  frighten 
a  mnle  of  ordinary  gentleness,  were  ottJecUon- 
able.  In  that  they  invaded  the  province  of  the 
jury. 

Appeal  from  Olrcult  Court  Macon  Oountj; 
N.  D.  Denson,  Jodge. 

Action  William  Olegfaom  against  the 
Western  Ballway  of  Alabama.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

BelieariXLg  denied  June  80,  1900. 

The  gist  of  the  various  counts  of  the  com- 
plaint was  that  the  plaintiff  was  driving  a 
mole  hitched  to  a  baggy  along  a  public  road; 
that  approaching  a  point  where  the  defend- 
ant's track  crossed  the  road  the  mule,  as  it 
pnt  Its  front  feet  on  the  railroad  track,  dis- 
covered a  mall  bag  suspended  at  the  crossing 
upon  a  mall  crane,  became  frightened  there- 
at, and  backed  the  buggy  Into  a  ditch,  throw- 
ing the  plaintiff  out,  and  Injuring  him  severe- 
ly; that  said  mule  was  one  of  ordinary  gen- 
tleness. The  defendant  filed  demurrers  to 
the  complaint,  but  under  the  decision  herein  it 
Is  not  necessary  to  set  them  out,  being  cover- 
ed by  the  principles  decided  in  this  case  on 
a  former  appeal.  Defendant's  demurrers  be- 
ing overruled,  It  filed  a  plea  of  the  general 
issue,  and  seven  special  pleas  as  follows: 
"(2)  That  In  the  use  of  mall  cranes  on  the 
line  of  defendant's  railway,  Including  the  one 
at  the  place  where  it  Is  alleged  plalntUTs  In- 
Jury  occurred,  It  was  not  customary  or  usual 
for  the  United  States  govemmrat,  who  han- 
dled the  mall,  to  place  mail  bags  on  the  crane 
until  Just  as  the  train  is  approaching,  and 
when  It  would  be  Imprudent  for  any  one  to 
pass  on  account  of  an  approaching  train. 
That  the  defendant  put  up  the  said  mall 
crane  at  the  Instance  and  request  of  the 
United  States  railway  service,  to  be  used  In 
accordance  with  this  custom,  to  wit,  to  only 
hang  mall  bags  thereon  on  the  approach  of 
fast  mail  trains  which  carried  malls;  and 
that  the  defendant  In  the  construction  of 
said  mail  crane  had  no  reason  to  apprehend 
that  It  would  be  used  to  hang  mall  bags  on 
It  at  any  other  time,  or  when  ordinarily  pru- 
dent persons  would  be  passing  driving  ani- 
mals of  ordinary  gentleness.  (S)  That  said 
mall  crane  was  constructed  according  to 
plans  and  spedflcatlons  made  and  furnished 
by  the  Postal  Department  of  the  United 
States  govmiment,  and  was  such  as  are  used 
at  flag  stattona  all  over  the  United  States. 


That  the  piece  where  aafd  mall  crane  was 
erected  was  selected  the  said  Postal  De- 
partment, and  that  the  defoidant  In  erecting 
it  at  said  place,  was  only  canylng  out  the 
InstmctlonB  of  those  who,  under  the  United 
States  mall  regulations,  it  was  Its  duty  to 
obey;  and  that  the  dellTery  and  receipt  of 
mail  by  means  of  said  mall  crane  was  con- 
ducted entirely  by  the  Postal  Department  of 
the  United  States  government  (4)  That  the 
said  mail  bag  was  hung  on  said  mail  crane 
by  the  agent  of  the  United  States  govern- 
ment to  be  delivered  to  a  mall  carrier  of  the 
United  States  government  whose  duty  it 
was  to  receive  and  carry  it  That  undw  the 
defendant's  contract  with  the  United  States 
for  carrying  Its  mall  It  was  not  the  duty  of 
the  defendant  to  receive  the  mail  bag  at  that 
station,  but  simply  to  carry  It  forward  after 
It  had  been  delivered  by  one  agent  of  tbe 
United  States  government  to  wit  the  post- 
master at  said  station,  to  anotho',  to  wit 
the  mall  agent  on  the  mall  car  controlled  ex- 
duslvely  by  tbe  Postal  Department  of  the 
United  States  government  That  under  said 
contract  the  Postal  D^artment  directed  how 
said  mall  bag  should  be  delivered  and  re- 
ceived on  said  mail  car.  That  the  defendant 
was  under  no  duty  to  stop  at  said  station  or 
to  receive  said  bag  at  that  place  except  to 
put  up  and  maintain  said  malt  crane  on 
which  to  allow  the  said  Postal  Department 
to  deliver  and  receive  the  mail.  That  It  was 
not  the  defendant's  duty  to  deliver,  receive, 
or  in  any  manner  handle  or  control  said  mail 
bag  except  to  carry  the  said  postal  car  on 
whldi  it  had  been  placed,  and  which  was 
controlled  and  managed  entirely  by  the  Post- 
al Department  of  the  Uplted  States  govern- 
ment (5)  That  the  plaintiff  was  guilty  of 
negligence  which  caused  or  proximately  con- 
tributed to  the  Injury  complained  of  In  this: 
that  In  approaching  said  railroad  track  he 
failed  to  stop,  look,  or  listen,  or  otherwise 
ascertain  that  a  train  was  approaching,  or 
that  there  was  anything  on  or  about  the 
track  calculated  to  frighten  tbe  animal 
which  he  was  driving;  and  defendant  avers 
that  plaintiff  could,  by  stopping,  looking,  or 
listening,  or  otherwise  ascertaining,  have  dis- 
covered the  crane  or  mail  bag  at  the  place 
set  forth  In  the  complaint  In  time  to  have 
prevented  the  Injury.  (6)  mat  the  plaintiff 
caused  or  proximately  contributed  to  the  In- 
Jury  complained  of  In  tbis:  that  when  he  ap- 
proached said  railroad  track  at  tbe  place 
where  said  mail  crane  was  erected,  and 
where  the  postmaster  at  said  station  was 
handling  the  United  States  mall,  he  failed  to 
keep  a  proper  lookout  as  to  what  was  ahead 
of  him,  and  was  looking  elsewhere,  not  no- 
ticing what  was  in  front  of  him,  but  was 
carelessly  looking  about  and  paying  no  atten- 
tion to  what  he  was  doing;  and  defendant 
avers  that  by  ordinary  diligence  plaintiff 
could  have  discovered  the  crane  and  mall 
bag  in  time  to  have  prevented  the  Injury. 
(7)  That  the  plaintiff  caused  or  proxlmat^ 
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conttlbated  to  tbe  Injury  complained  of  by 
carelMBly  and  negligently  guiding  and  con- 
trolling, or  Calling  to  gnide  and  controU  hla 
mole,  which  he  was  driving  at  the  time  of 
the  injury;  and  defendant  arere  that.  If 
plaintiff  bad  properly  galded  and  controlled 
the  mole  he  was  driving,  he  could  have  pre- 
vented tbe  Injury.  (8)  The  plaintiff  caused 
or  proximately  contributed  to  the  Injury  com- 
plained of  In  tbls:  that  at  the  time  of  hla 
approach  to  said  mall  crane  be  saw,  or  by 
reasonable  diligence  could  have  seen,  one  EL 
EL  Qlbson,  who  was  United  States  postmas- 
ter at  tbe  place  referred  to,  at  or  approaching 
said  mail  crane  with  a  bag  of  United  States 
mail,  whl<^  was  calculated  to  frighten  plain- 
tlffa  mule;  that  with  this  knowledge  or 
means  of  knowledge  at  band  plaintiff  paid  no 
attention  to  said  postmaster  or  said  mall  bag, 
but  negligently  and  carelessly  approached 
the  same  without  looking  or  noticing  tbe 
danger  of  such  approach."  The  plaintiff  de- 
murred to  each  of  said  special  pleas.  They 
were  sustained  to  all  ercept  the  sixth  and 
seventh,  and  ovetroled  as  to  those  two.  It 
Is  unnecessary  for  an  nnderstandiog  of  tbe 
opinion  as  based  on  exertions  to  evidence 
to  set  tbe  same  out  In  detail.  The  charges 
to  the  Jury  noticed  in  the  opinion  are  as  fol- 
lows: The  defendant  reonested  the  court  in 
writing  to  give  charges  numbered  and  as  fol- 
lows: "(1)  If  the  Jury  believe  all  tbe  evi- 
dence, they  must  find  for  the  defendant  (2) 
The  term  'a  mule  of  ordinary  gentleoesa,*  as 
used  In  tbe  complaint,  does  not  mean  any 
particular  mnle  which  is  ordinarily  gentle, 
but  means  a  mule  which  Is  as  gentle  as  ordi- 
nary gentle  mnles.  (3)  If  plaintiff's  mule 
would  ordinarily  become  frightened  or  back 
or  gby  when  it  met  any  person  in  the  road, 
and  particularly  a  negro,  then  it  was  not  a 
mole  of  ordinary  gentleness.  (4)  Such  mall 
crane,  with  a  pouch  hnng  on  it,  as  is  shown 
on  page  239  of  the  postal  laws  and  regula- 
tions, offered  In  evidence,  Is  not  in  Itself  a 
structure  of  such  ungainly  mien  as  is  calcu- 
lated to  frighten  a  mnle  of  ordinary  gentle- 
ness. (5)  If  tbe  Jury  believe  from  tbe  evi- 
dence  that  the  mall  crane  and  mall  bag 
which  It  la  alleged  frightened  the  plaintiff's 
mute  was  such  as  are  prescribed  by  the  post- 
al laws  and  r^^nlatlons  of  the  United  States 
government,  and  such  as  were  at  the  time 
of  tbe  Injury  in  use  on  all  well-regulated  rail- 
roads of  the  country,  they  must  find  for  the 
defendant.  (6)  If  the  Jury  believe  from  the 
evidence  that  tbe  diagram  in  section  669, 
page  238,  of  the  postal  laws  and  regulations 
of  tbe  United  States  government,  was  such 
as  at  tbe  time  of  tbe  Injury  were  in  use  on 
all  well-regulated  railroads  of  the  country, 
they  must  find  for  the  defendant  (7)  If  the 
Jury  believe  from  the  evidence  that  the  plain- 
tur,  at  the  time  of  hla  approach  to  the  mail 
crane,  saw,  or  could -by  the  exercise  of  rea- 
sonable diligence  have  seen.  Postmaster  Gib- 
ton  at  the  place  referred  to,  at  or  approach- 
lug  the  said  mall  crane  with  a  bag  of  United 


States  mall,  which  was  calculated  to  frighten 
plaintiff's  mule,  and  that  with  this  knowl- 
edge or  means  of  knowledge  at  hand  plaintiff 
paid  no  attention  to  said  postmaster  and 
mall  bag,  and  negligently  and  carelessly  ap- 
proached the  same  without  noticing  the  dan- 
ger of  sudi  approach,  they  roust  find  for  the 
defendant" 

George  P.  Harrison,  for  appeilant  Oscar 

9l  Lewis,  for  appellee. 

DOWDELIi,  J.  This  Is  the  secraul  ap- 
peal in  this  case.  Cleghom  v.  Tbe  Western 
Bailway  of  Alabama,  134  Ala.  601,  33  South. 
10,  00  L.  B.  A.  269.  Since  the  remandment 
of  tbe  cause  the  complaint  has  been  amend- 
ed by  tbe  addltlmi  of  other  counts.  The 
same  demurrers  which  were  Interirased  to 
tbe  original  complaint  were  reflled  to  the 
complaint  as  amended.  There  Is  nottilng  In 
the  counts  added  by  way  of  amendment  to 
which  the  prlncipleB  stated  In  tbe  opinion  by 
McClellan,  C.  J.,  on  the  former  aiq)eal  are 
not  applicable,  and,  following  what  was  then 
said,  and  the  decision  of  this  court,  the 
trial  court  overruled  tbe  demurrers.  This 
action  of  the  trial  court  constitutes  tbe  basis 
of  the  first  five  assignments  of  error  in  tbe 
present  record.  Counsel  for  appellant  Insists 
upon  a  reconsideration  of  our  former  deci- 
sion, but  we  are  unable  to  see  any  good  rea- 
son for  now  overruling  that  decision,  or  in 
departing  from  tbe  principles  laid  down. 

The  defendant  filed  eight  pleas  to  tbe  com- 
plaint as  amended;  the  first  being  the  gen- 
eral issue,  and  the  remaining  seven  attempt- 
ing to  set  up  special  matters  of  defense. 
Demurrers  were  Interposed  by  the  plaintiff 
to  all  of  these  pleas  except  the  first  and 
were  sustained  as  to  all  except  the  sixth  and 
seventh,. and  overruled  as  to  tbe  two  latter. 
The  matters  set  up  in  tbe  second,  third,  and 
fourth  pleas,  under  the  doctrine  laid  dovrn 
on  the  former  appeal,  constitute -no  defense 
to  the  cause  of  action  made  by  the  complain- 
ant The  defendant  knew  the  intended  pur- 
poses of  tbe  mail  crane,  its  uses,  etc.,  and, 
furthermore,  that  Its  erection  was  for  the 
convenience  of  the  defendant,  and  1»  facili- 
tate the  carrying  out  of  the  contract  between 
the  defendant  and  the  United  States  gov- 
ernment It  does  not  appear  that  tbe  al- 
leged duly  as  to  the  erection  of  tbe  crane 
and  the  place  of  its  erection  was  one  im- 
posed by  law,  and,  for  aught  that  appears, 
such  alleged  duty  was  one  arising  out  of 
a  contract  benefidal  to  the  defendant  and 
of  consequence  a  self-imposed  one.  The 
fifth  plea  undertakes  to  set  up  the  defense 
of  contributory  negligence  on  the  part  of 
the  plaintiff,  and  avers  the  facts  constitut- 
ing tbe  plalntiCTs  negligence  to  be  bis  fail- 
ure to  stop,  look,  and  listen  for  an  approach- 
ing train  before  attempting  to  make  said 
public  crossing.  We  are  unable  to  see  bow 
the  failure  of  tbe  plaintiff  to  stop,  look,  and 
listen  before  proceeding  to  cross  the  rail- 
road contributed  to  the  fright  of  tbe  mule 
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at  seeing  tfae  mall  crane,  which  did  not  oc- 
cur nntl)  the  mule  was  on  the  crossing.  This 
plea  was  clearly  open  to  the  demurrer.  So, 
too,  was  the  eighth  plea.  The  averment  of 
contrihatory  negligence  Is  not  supported  by 
the  facts  stated  as  constituting  such  negll- 
gence.  That  the  plaintiff  could,  by  the  ex- 
ercise of  reasonable  diligence,  have  sera 
"one  E.  O.  Gibson,  who  was  United  States 
postmaster  at  the  place  referred  to,  at  or 
approaching  said  mail  crane  with  a  bag  of 
United  States  mall,  which  was  calculated 
to  frighten  plalntifTa  mule,"  Is  no  answer  to 
the  cause  of  action  laid  In  the  complaint.  It 
Is  not  charged  in  the  complaint  that  the  mule 
was  frightened  by  Qlbson  with  the  mail  bag. 
but  by  the  mall  crane  on  which  the  mall 
bag  was  suspended. 

It  was  competent  under  the  Issues  for  the 
plalntlfF  to  show  that  the  defendant's  em- 
ployes worked  on  the  crane.  The  witness 
Cooper,  who  testified  to  these  facts,  further 
testified  that  he  worked  for  the  defendant, 
and  that  "we  (meaning  defendant's  em- 
ployes) erected  the  first  mall  crane  under 
Mr.  Sam  Henry.  There  has  been  a  mall 
crane  there  ever  since.  I  have  seen  Mr. 
Beasly  woiic  on  the  mail  crane  that  Is  there 
now.  I  don't  know  what  he  was  doing 
there,  or  who  he  was  working  for.  He  was 
working  with  the  bridge  gang  on  the  West- 
em  Railroad,  but  don't  know  who  he  was 
working  for."  All  of  this  was  competent 
In  evidence,  and  to  be  considered  and  weigh- 
ed by  the  jury  as  tending  to  show  that  the 
defendant  erected  and  maintained  the  mail 
crane.  The  question  asked  the  witness  Ooz 
on  his  cross-examination,  and  to  which  an 
objection  was  sustained,  "Was  there  any- 
thing unusual  about  that  mail  crane?"  was 
not  In  rebuttal  of  any  matter  drawn  out  on 
the  direct  examination  of  this  witness.  He 
liad  testified  nothing  In  reference  to  the 
mail  crane,  and  as  to  hlin  the  question  called 
for  new  or  original  matter,  and  In  this  call- 
ed for  the  witness'  opinion  or  conclusion. 
He  was  not  asked  to  tell  what,  if  there  was 
anything  unusual  about  the  mall  crane. 
There  was  no  error  in  sustaining  the  objec- 
tion. There  were  other  receptions  taken  to 
the  court's  rulings  on  evidence,  but  we  have 
been  unable  to  discover  any  merit  In  them. 

Railroad  companies  are  required  to  keep 
their  tracks  and  the  approaches  to  them  at 
public  road  crossings  In  good  repair.  Pratt 
Coal  &  Iron  Oo.  v.  Davis,  79  Ala.  308;  S.  & 
N.  A.  R.  Co.  V.  McLendon,  63  Ala.  266;  Sou. 
By.  Co.  V.  Posey,  124  Ala.  486.  26  South. 
914.  There  was  no  error  In  giving  the  charge 
requested  by  the  plaintiff. 

The  afflrmatlTe  charge  requested  by  the 
defendant  was  properly  refused.  There  was 
evidence  which  tended  to  sustain  the  several 
allegations  In  the  complaint,  and  the  evi- 
dence on  some  of  the  material  Issues  was  In 
conflict 

Charge  2  requested  by  the  defendant  was 
argumentative,  and  for  this  reason.  If  no 


other,  was  propoly  refnsed.  Charge  8  was 
invasive  of  the  province  of  the  ]ur7.  It 
was  for  the  jury,  and  not  the  court,  to  say 
whether  under  the  evidence  predicated  in 
the  charge,  the  mule  v^s  one  of  ordinary 
gentleness.  Charge  4  was  also  Canity  in 
that  it  was  Invasive  of  the  province  of  tbe 
Jury. 

For  reasons  heretofore  stated  in  refer- 
ence  to  the  ruling  on  the  demnirer  to  the 
defendant's  eighth  plea,  the  seventh  dxaxge 
requested  by  the  defendant  was  properly  re- 
fused. The  fifth  and  sixth  ctiarges  re- 
quested by  defendant  are  controlled  by  the 
princlplea  laid  down  In  the  opinion  on  the 
former  appeal  (184  Ala.  601,  88  South,  10, 
60  Lu  B.  A.  269),  and  no  error  was  commit- 
ted In  refusing  to  give  them. 

We  have  carefully  considered  tbe  evld^ce 
In  thla  case,  and  under  the  rule  laid  down 
in  Cobb  V.  Malone,  92  Ala.  6S0,  9  South.  78S, 
and  the  cases  followli^  that  one,  we  are  not 
pr^ared  to  say,  after  allowing  all  reasonable 
presumptions  of  the  correctness  of  the  trial 
court's  ruling  on  the  motion  for  a  new  trial, 
that  the  preponderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  clear- 
ly convince  tbe  court  that  it  in  wrong  and 
unjust.  Finding  no  reversible  error  In  the 
record,  the  Judgmmt  will  he  affirmed. 

Affirmed. 

McOLELLAN.  G.  J.,  and  TX90N  and  AN- 
DERSON, JJ.,  concurring. 


W.  F.  VANDIVER  &  00.  at  al.  T.  WAIiLBR. 
(Supreme  Court  of  Alabama.    May  11,  1905.) 

1.  Pleading— Motions  to  Stbieb— Ihfbopkb 

avksments. 

DamageB  alleged  In  the  complaint,  but 
which  are  not  recoverable,  and  Irrelevant  aver- 
ments, may  be  properly  stricken  on  moti<Hi. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  (  1156.] 

2.  Appeal  —  Habmless  Bbbob  —  Ritlbb  or 
Plbadinqs. 

The  denial  of  a  motion  to  strike  improper 
avermeota  oC  the  complaint  bearing  on  Uie  issue 
of  damages  is  not  reversible  error,  as  defendant 
may  protect  himself  against  the  recovery  of 
anch  damages  by  objections  to  the  evidence  or 
by  special  ciiarges. 

3.  AiTACHUBNr— WaonarDL  lesuANCB— Dav- 

AGES. 

An  attactmient  sued  out  without  the  exist- 
ence of  any  statutory  grounds  on  which  to 
predicate  tbe  same  is  wrongful,  and  entitles  the 
attachment  defendant  to  recover  all  actual  dun- 
ages  accruing  to  him  therefrom, 

[Ed.  Note. — For  cases  In  point,  see  ToL  Q» 
Cent.  Dig.  Attachment.  SS  1807. 187&] 

4.  TaiAL— iNSTBUcnoNS  —  Necusitt  or  Bi- 

QUESTS. 

Wbwe  defendants  apprehend  that  the  Jury 
might,  under  tbe  charge,  award  plaintiff  oaxa- 
ages  that  are  not  recoverable,  they  should  re- 
quest an  explanatory  charge  correcting  the 
charge  from  which  they  apprehend  prejudice. 

[Ed.  Note.— For  cases  in  point,  aie  voL  4& 
Cent  Dig.  Trial.  H  628.  629.1 

5.  Damaosb— PnozDuxK  Baniur  or  Ihjuit. 

Damages  must  be  Uw  natural  and  proxi- 
mate consequttiee  of  Uie  wrong  done,  and  re- 
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mote  damafea  cannot  be  rMOT«red  even  thongh 
•ppcially  alleged. 

[E:d.  Note. — For  cases  in  point,  see  vol.  16. 
Gent.  Dig.  Damagw,  ||  55-57.] 

8l  ATTAcmfsinv-WBONQTVi.  Lett— Damaqm 
— Injubibb  to  Pebibhabi^  Goodb. 

One  whose  perishable  goods  have  been 
wrongfally  attached  ma;  recover  damages  re- 
nilting  to  such  goods  by  locking  them  np  in  a 
■torehooM  dnriiv  warm  weather,  and  failing  to 
■ivB  tlwiD  proper  attention. 

7.  Same— Counsel  Pbbb. 

Under  an  attachment  bond  conditioned  to 

Srosecate  the  attachment  to  effect,  and  to  pay 
efendant  snch  damages  as  he  may  sustain 
from  a  wrongful  or  vexatious  suing  out  of  the 
attachment,  the  attachment  defendant  may,  if 
the  attachment  is  wrongfully  or  maliciously 
Boed  out,  recover  counsel  fees  which  were  necea- 
aitated  by  the  wrongful  suing  out  of  the  at- 
twdunent,  snch  as  fees  paid  for  services  render- 
ad  In  preparing  and  filing  an  exemption  decla- 
ration and  in  defeuding  a  contest  of  the  decla- 
ration by  the  attachment  plaintiff. 

[Bd.  Note. — ^For  cases  in  point*  see  rol.  0^ 
Gent.  Dig.  Attacbment,  {  1386.] 

8b  Sake— InjURT  to  Cbsditob. 

Injury  resulting  to  the  credit  and  business 
of  a  -aefendant  in  an  attachment  which  has 
been  wrongfully  or  vexatiously  sued  out  may 
be  recovered  as  special  damagea  in  a  suit  on 
ttft  attachment  bond, 

tBd.  Note. — For  cases  in  point,  see  vol.  S, 
CenL  Dig.  Attachment,  H  ISSi,  1886.] 

H.  SAUK^WBONavm:.  Attaohmbnt— Liabiutt 
ow  PuiNTin. 

An  attachment  plaintiff  is  liable  to  the  at- 
tachment defendant  for  wrot^ully  suing  oat  an 
attachment  where  the  latter  was  not  about  to 
baodnlttitly  dispose  <^  his  property,  and  there 
rai  no  other  cause  for  the  attachment 

10.  AFMEAL— HaBMLEBS  BBBOB— MlBLBADIHa 
iNSTBDCTtOKS. 

The  Supreme  Court  will  not  reverse  the 
lower  court  for  giving  a  misleading  charge,  un- 
less it  dearty  appears  that  injacr  resulted 
therefrom. 

[Ed.  Not&— For  cases  in  point  see  vol,  8, 
Cent  Dig.  Appeal  and  Error,  1|  4219-4228.] 

IL  ATTAOHUHT  —  QBOtTHDS  —  A.B8ENCB  OT 

Debtor. 

The  temporary  absence  of  a  debtor  from 
tbe  state  does  not  of  itself  antiiorixe  the  creditor 
to  resort  to  an  attachment  to  collect  his  debt, 
although  the  debtor  does  not  Inform  bis  credit- 
ors of  his  absence, 

[Ed.  Note. — For  cases  in  point,  see  vol.  tL 
Cent  Dig.  Attachment,  |  7S.] 

12.  Appeai.  —  Habiii,es8  Bsbob  —  Ihstbuo- 

TIOHS. 

In  an  action  for  wrongfully  suing  out  an 
attachment,  a  charge  that  the  temporary  ab- 
sence of  a  debtor  from  tbe  state,  though  he 
does  not  inform  his  creditors,  does  not  authorize 
an  attachment  anlnst  his  property,  while  argu- 
menutive  and  abstract  In  that  there  was  no 
evidence  that  the  debtor  had  left  the  state,  was 
not  snbject  to  the  objection  of  precluding  the 
jury  from  considering  evidence  tending  to  show 
that  the  iUbtor  bad  absctmded,  and  was  not 
rerersible  error. 

13.  Wsonorox  ATTACUia;in>->PuniTivK  Dau- 

AOEB— ABSEIfOE  OW  PBOBABLE  CaUSE. 

Where  the  suing  out  of  an  attachment 
was  wrongful,  and  it  was  issued  without  prob- 
able cause,  punitive  as  well  as  actual  damages 
may  be  recovered,  although  the  attachment  was 
wed  out  by  an  agent,  provided  the  principal, 
with  full  knowledge,  ratified  the  agenfs  act 

[Ed.  Note. — For  cases  In  jpoint,  see  yol.  & 
Cent  Dig.  Attacbment.  |  lS8ft] 
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14.  Same— iKSTBUcnoirB. 

In  an  action  for  wrongfully  suing  out  an^ 
attacbmoit  where  the  complunt  demanded  dam- 
ages equal  to  the  penalty  of  the  bond,  a  charge 
that  punitive  or  exemplary  damages  cannot  be 
proven  in  dollars  and  cents,  but  wnen  the  proof 
shows  acts  of  malice  and  vexation  the  jury  can 
fix  the  measnre  of  damages  in  dollars  and  cents, 
and  "can  fix  such  punitive  damages  as  may 
seem  right  to  them,  not  exceeding  the  amount 
of  the  attachment  bond,"  while  informal,  is 
substantially  correct,  and  does  not  constitute 
reversible  error. 

15.  Evidence  —  Malice  —  InrxBEHCS  raou 

ClECUMSTANCES. 

A  party  cannot  testify  directly  as  to  the 
existence  of  malice,  but  malice  as  a  motive 
most  be  gathered  from  a  consideration  of  all 
the  evidence  in  tbe  case  bearing  thereuptw. 

[Ed.  Note^ — For  cases  in  point,  see  vcd.  20, 
Cent  Dig.  Evidence,  1 2157.] 

18.  Attacbhert— Maxjok  in  Issuancb  — Ir- 
8tbucti0nb. 

In  an  action  for  wrongfully  suing  out  an 
attachment  a  charge  that  malice  cannot  be 
testified  about  by  defendants,  and  that  its  exist- 
ence must  be  determined  from  tbe  circutostan- 
ces,  is  not  subject  to  the  objection  of  precluding 
the  jury  from  considering  letters  written  by  de- 
fendants and  Introduced  In  evidmce  on  til* 
question  of  malice. 

17.  Saub— laviBDOTioinh- iRTABioii  cw  Jubz'b 

Pbovircr. 

In  an  action  for  wrongfully  suing  out  an 
attachment,  charges  that  the  absence  of  a  debt- 
or  from  his  home  without  his  informine  a  cred- 
itor thereof  does  not  authorize  Vhe  latter  to 
resort  to  an  attachment,  and  that,  if  the  attach- 
ment defendant  left  his  usual  place  of  business 
with  the  intention  of  again  returning,  and  with- 
out any  fraudulent  intent,  bis  absence  was  not 
that  of  absconding  within  the  meaning  of  the 
law.  were  not  subject  to  the  objection  of  In- 
vading the  province  of  the  jury. 

Appeal  from  Circuit  Court,  Wilcox  Connty; 
John  Moore,  Judge. 

Action  by  Mary  Waller,  as  admintatra- 
trlx  of  W.  Lowery  Waller,  deceased,  against 
W.  F.  Vandlver  &  Co.  and  otbers.  From  a 
judgment  for  plaintiff,  dafendauts  appeal. 
Affirmed. 

Rehearing  denied  June  80, 1905. 

On  written  request  of  the  plaintiff  the 
court  gave  the  following  charges,  to  which 
action  the  defendants  separately  excepted: 
"(1)  Tbe  court  charges  the  Jury  that  If  they 
find  from  the  evidence  tba't  howerj  Waller 
was  not  about  fraudulently  to  dispose  of  bis 
property,  then  although  Vandlver  &  Co. 
would  be  liable  to  tbe  plaintiff  If  there  was 
no  other  cause  for  the  attacbment  suit  (2) 
The  court  charges  the  jury  that  even  the 
temporary  absence  of  a  debtor  from  the- 
state,  though  be  does  not  inform  bis  cred- 
itors, does  not  authorize  an  Inference  prej- 
udicial to  his  integrity,  nor  authorize  an  at- 
tachment against  him  or  his  property.  (8) 
The  court  charges  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  Lowery  Waller 
was  not  about  to  fraudulently  dispose  of  bis 
property,  and  that  no  ground  existed  for  tho 
IsBuance  of  tbe  attachment,  then  Vandlver 
&  Co.  would  be  liable  for  all  actual  dam- 
ages that  tbe  evidence  shows  you  tbe  plain- 
tiff ba^  suffered,   <4)  Tbe  court  charges  tbfr 
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Jury  that  the  element!  of  aetaa]  damages  as 
claimed  In  tbla  case  are  damages  to  the 
goods,  attorney's  fees  in  the  attachment  suit 
and  In  contest  of  exemptions,  and  In  loss  of 
credit  and  business,  and  they  must  look  to 
the  evidence  for  the  amount  of  these  dam- 
ages." "(9)  The  court  charges  the  Juiy  that 
If  they  believe  from  the  evidence  that  the 
suing  out  of  the  attachment  was  wrongful, 
as  has  been  defined  by  the  court,  and  that 
the  attachment  was  issued  without  probable 
cause,  punitive  as  well  as  actual  damages 
can  be  recovered,  though  the  attachment  Is 
sued  out  by  an  agent,  if  the  principal,  with 
full  knowledge,  ratified  the  act  of  the  agent" 
"(12)  The  court  charges  the  Jury  that  in  law, 
when  a  party  has  less  then  $1,000  of  prop- 
erty, such  party  can  sell  at  any  price,  or  give 
away  his  property,  and  bis  creditors  cannot 
complain.  (18)  The  court  chains  the  Jury 
that  punitive  or  exemplary  damage  cannot 
be  proven  in  dollars  and  cents,  but  when  the 
proof  shows  acte  of  malice  and  vexation  the 
Jury  alone  can  fix  In  dollars  and  cents  the 
measure  of  damages  for  malicious  and  vexa- 
tious acts,  and  they,  the  Jury,  can  fix  such 
punitive  damages  as  may  seem  right  to 
them,  not  exceeding  the  amount  of  the  at- 
tachment bond."  "(15)  The  court  charges 
the  Jury  that  malice  cannot  be  testified  about 
by  Yandlver  &  Oo.,  whether  It  existed,  but 
the  law  Is  that  the  Jury  must  .look  at  tbe 
drcomstances  bearing  on  the  Inquiry,  the 
drcumstances  of  the  Issuance  and  levy  of 
the  attachment,  and  the  conduct  of  the  de- 
fendants In  instituting  the  attachment  suit 
(16)  Tbe  court  charges  the  Jury  that  the  ab- 
sence of  a  debtor  from  bis  home  does  not 
subject  his  property  to  attachment  upon  the 
allegation  that  he  absconds  or  secretes  him- 
self, and  his  neglect  to  Inform  a  creditor  of 
Mb  Intended  absence  does  not  alone  author^ 
ise  the  latter  to  resort  to  the  extraordinary 
remedy  of  attachment  (17)  If  Lowery  Wal- 
ler left  his  usual  place  of  business  and  abode 
with  the  Intention  of  again  returning,  and 
without  any  fraudulent  intent,  then  his  ab- 
sence was  not  that  of  absconding  In  the 
meaning  of  the  law."  Tbe  court  refused  the 
following  written  charge  requested  by  tbe 
defendants:  "If  tiie  Jury  are  reasonably  sat- 
isfied from  all  tbe  evidence  In  this  case  that 
at  tbe  time  W.  Lowery  Waller  was  selling 
oa  his  goods,  as  testified  to  by  tbe  witnesses 
In  this  cas^  he  then  did  not  own  property 
sufltdent  to  pay  all  his  debts,  if  the  Jury  are 
reasonably  satisfied  from  all  the  evidence 
that  be  owed  such  debts  at  that  time,  and  If 
they  are  further  rrasonably  satisfied  from  all 
the  evidence  that  said  sale  of  said  goods  by 
said  Waller  was  toi  prices  greatly  dispropor- 
tionate to  the  value  of  such  goods,  and  that 
aucb  sales  were  for  cash,  they  must  bring  in  a 
verdict  for  the  defendants,  even  though  tbey 
should  brieve  from  the  evidence  such  cash 
was  used  towards  paying  part  of  bis  debts, 
and  that  said  sales  were  made  for  the  pur- 
Doee  of  raising  such  casta  for  that  purpose." 


Howard  A  Jones,  Steiner,  Cmm  &  Weil, 
Bonner  ft  Bonner,  and  J.  F.  Stalllngs,  for 
appellants.  Bflller  ft  MUler  and  Pottns,  Jef- 
fries ft  Partridge,  for  appellee. 

DSNSOX.  J.  On  the  17tb  day  of  June. 
1901,  W.  A.  Yandlver  ft  Ck>.  sued  out  an  at- 
tachment in  the  circuit  court  of  Wilcox  coun- 
ty against  W.  Lowery  Wallw,  which  at- 
tachment ran  against  tbe  estate  of  said  Wal 
ler,  and  on  the  17th  of  June,  1901,  was  lev- 
led  by  tbe  sheriff  of  that  county  on  a  stock 
of  goods,  wares,  and  merchandise  and  store 
furniture,  including  an  Iron  safe,  as  the 
property  of  the  defendant  in  attachment 
On  the  aoth  day  of  June,  1901,  W.  Lowery 
Waller,  the  defendant  In  the  attachment  suit, 
died.  On  the  6th  day  of  August,  1901,  Mary 
Waller,  as  the  administratrix  of  tbe  estate 
of  W.  Lowery  Waller,  deceased*  commenced 
this  suit  against  W.  F.  Vandlver  &  Co.,  the 
individuals  composing  the  firm  of  W.  F. 
Vandlver  &  Co.,  and  the  sureties  on  tbe  at- 
tachment bond  for  a  breach  of  that  bond. 
The  complaint  as  originally  filed  contained 
six  counts.  The  third  and  sixth  counts  were 
stricken  on  motion  of  the  defmdants.  The 
complaint  was  amended  by  adding  counts  7 
and  8.  On  motion  of  the  defendants  certain 
portions  of  the  seventh  and  eighth  counts 
were  stricken.  The  case  was  tried  on  the 
1st  2d,  4th,  6th,  7th,  and  8th  counts  of  the 
complaint  and  the  plea  of  tbe  general  Issue. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  tbe  plaintlfr  In  the  sum  of  $680.  There 
are  68  asBlgnmenta  of  orror.  Of  these  the 
22d,  26tb.  40th,  23d.  27th,  32d.  S7th,  24th, 
28th,  33d,  88th,  25th,  29th,  84th,  39th,  80th, 
Slst  35tb,  and  86tb  relate  to  rulings  of  the 
court  overruling  defendants'  motion  to  strike 
from  the  complaint  certain  claims  or  specifl- 
cations  of  damages. 

Damages  wlilch  are  alleged  In  a  complaint 
but  wbicb  are  not  recoverable,  and  irrele- 
vant averments,  may  be  properly  stricken 
from  tbe  complaint  on  motion.  But  the  re- 
fusal of  tbe  court  to  grant  the  motion  is  not 
reversible  error,  as  tbe  defendant  may  pro- 
tect himself  against  tbe  recovery  of  such 
damages  by  objections  to  the  evidence  or  by 
special  charges.  Goldsmith,  Forchelner  & 
Co.  V.  Plcard,  27  Ala.  142;-  Marx  v.  Miller, 
134  Ala.  347,  32  South.  766;  Davis  v.  L.  & 
N.  B.  R.  Oo.,  108  Ala.  662,  18  South.  687; 
Daugbtery  v.  American  Union  Telegi^aph 
Co.,  76  Ala.  168,  51  Am.  Rep.  436;  Oolumbus 
&  Western  Ry.  Oo.  v.  Bridges,  86  Ala.  448, 
6  South.  864,  11  Am.  St  R^.  58;  L.  ft  N. 
R.  R.  Co.  V.  Hall,  91  Ala.  112,  8  South.  371. 
24  Am.  St  Rep.  863;  Worthlngton  ft  Co.  v. 
Gwin,  119  Ala.  44,  24  South.  739,  48  L.  B.  A. 
882. 

Tbe  other  assignments  of  error  tiiat  are  in- 
sisted upon  in  brief  and  argument  of  counsel 
for  the  appellants  relate  to  the  giving  of 
charges  requested  by  tbe  plaintiff  and  tbe 
refusal  to  give  a  charge  requested  by  the 
defendants.  Of  the  series  of  charges  given 
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at  tlie  Eoquest  of  the  plaintiff  thow  xnini- 
bered  3.  8^  9,  and  13  relate  to  the  elementa  of 
damages  Involred  In  tlie  case,  and  we  will 
consider  tliem  first    The  attachment  was 
sned  ont  upon  the  ground  that  tbe  defend- 
mnt  In  tbe  attacbment  salt  (W.  Lowery  Wal- 
ter) was  about  to  frandniently  dispose  of 
property,  so  that  ordinary  process  of 
law  conM  not  be  served  upon  him.  Tbe 
breaches  of  the  bond  alleged  In  the  com- 
plaint are  that  the  attachment  was  wrong- 
fully raed  oat;  that  It  was  wrtmgfnlly  and 
vexatlously  sned  out;  that  It  was  wrong- 
fully and  malldonsly  sned  ont;  that  It  was 
aoed  out  without  the  existence  of  any  itat- 
•aisaj  ground  for  the  Issuance  of  the  at- 
tadunen^  and  that  the  ground  of  attachment 
alleged  In  tbe  affldavlt  was  untrue,  and 
there  was  no  probable  cause  for  believing 
the  said  alle«cMl  ground  to  be  true.    It  Is 
well-settled  law  that  If  an  attachment  Is 
sued  ont  without  the  exletence  of  any  stat- 
utory ground  upon  which  to  predicate  the 
attachment  It  would  be  wrongfully  sued  out, 
and  when  wrongfully  sued  out  the  defend- 
ant In  the  attachment  suit  In  an  action  on 
tbe  attachment  bond  would  be  entitled  to 
recover  all  actual  damages  which  the  evi- 
dence might  show  had  accrued  to  the  de- 
fraidant  in  the  attacbment  suit  from  such 
wrongful  subig  ont  of  tbe  attachment  This 
la  all  that  was  asserted  by  <d>arge  numbered 
8  of  plaintiff's  series,  and  the  giving  of  It 
was  not  error.    Klrksey  v.  Jones,  7  Ala. 
C22;   Alexander  v.  Hutchison,  9  Ala.  826; 
Pollock  V.  Oantt,  68  Ala.  378,  44  Am.  Bep. 
519.    The  crltidsm  made  by  appellants  of 
the  charge,  If  just  only  tends  to  show  that 
(be  charge  was  misleading.   If  the  defend- 
ants apprehended  that  the  jury  might,  under 
the  charge,  award  damages  that  were  not 
recoverable,  this  was  capable  of  correction 
by  an  explanatOTy  charge  which  should  have 
been  requested      them.   Dnrr  v.  Jackson, 
(»  Ala.,  bottom  of  page  210;  2  Ifayfleld's 
Digest,  p.  673,  i  214. 

Tbe  eighth  charge  In  plaintiff's  series  Is 
In  the  following  language:  "The  court  char- 
ges the  Jury  that  the  elements  of  actual  dam- 
ages, as  claimed  in  this  case,  are  damages 
to  tbe  goods,  attorney's  fee  In  attacbment 
suit  and  In  contest  of  exemptions,  and  In 
loss  of  credit  and  business,  %nd  they  must 
look  to  tbe  evidence  for  tbe  amount  of  these 
damage."  The  charge  presents  the  ques- 
tion what  are  to  be  considered  as  actual 
damages  under  the  pleadings  and  evidence 
in  the  case?  The  solution  of  the  question 
In  some  resitects  Is  not  free  from  difficulty. 
The  general  rule  for  the  recovery  of  dam- 
ages la  that  tbey  must  be  the  natural  and 
proximate  oonsequ«ice  of  the  wrong  done; 
not  tbe  remote  or  accidental  result  "And 
special  damages  can  be  recovered  only  when 
they  are  not  tto  remote,  and  are  specially 
counted  on  and  claimed  In  the  complaint" 
Pollock  T.  Oantt,  supra.  If  the  damages 
claimed  are  too  remote  even  ■q>e<dal  aver- 


ments will  not  authorbw  ttadr  recarwy* 
lock  V.  Gantt  supra. 

With  respect  to  the  first  Itedi  of  damages 
mentioned  in  the  charge  (damages  to  the 
goods),  It  was  alleged  In  the  fourth,  fifth, 
and  eighth  counts  of  the  complaint  that 
after  the  writ  of  attacbment  was  Ibvled  on 
the  goods  of  the  defendant  In  attachment 
(describing  the  goods)  the  sheriff  kept  them 
tor  a  long  time  locked  and  closed  up  In  a 
storehouse  at  Camden  during  extremely 
warm  weather;  that  said  property  was  of  a 
perishable  nature,  and  was  damaged  by  want 
of  air  and  proper  attention.  On  these  alle- 
gations the  plaintiff  claimed  damages  In  the 
sum  of  $260  for  the  Injuries  to  the  goods. 
It  cannot  be  questioned  that  the  averments 
of  the  complaint  are  specific  to  the  effect 
that  the  sheriff  was  acting  under  the  writ 
of  attacbment  In  keeping  tbe  goods  in  the 
house  locked  up.  There  was  evidence  tend- 
ing to  show  that  some  of  the  goods  were 
damaged  by  b^ng  kept  in  the  bouse.  In  the 
case  of  Crofford  v.  Vassar,  96  Ala.  648,  10 
South.  360,  a  lot  of  cotton  wai  levied  on 
in  the  field,  and  Injury  to  It  resulting  from 
being  allowed  to  remain  In  tbe  field  was 
held  to  be  a  legitimate  element  of  recover^ 
able  damages  resulting  from  the  levy  of 
the  attachment  So  we  think  In  this  case 
that  Injury  to  the  goods  resulting  from  be- 
ing kept  In-  the  house  formed  a  legitimate 
basis  for  the  recovery  of  actual  damages. 
Donnell  v.  Jones,  18  Ala.  490,  48  Am.  Dec. 
69;  Boatwrlght  v.  Stewart;  87  Ark.  614;  Drake 
V.  Webb,  63  Ala.  596. 

Beasonable  and  necessary  counsel  fees 
paid  or  incurred  In  defending  the  attachment 
suit  are  recoverable  In  a  suit  on  the  attach- 
ment bond  as  actual  damages,  whether  the 
attachment  was  wrongful  or  wrongful  and 
malicious.  The  evidence  shows  that  counsel 
was  employed.  Floum<^  v.  Lyon,  70  Ala. 
308:  Dothard  v.  Sheld,  69  Ala.  136;  Seay 
V.  Greenwood,  21 'Ala.  ^1;  Marshall  v. 
Betner,  17  Ala.  832.  The  condition  or  de- 
feasance of  the  attachment  bond  is  to  prose- 
cute the  attachment  to  effect,  and  pay  the 
defendant  all  such  damages  as  be  may  sus- 
tain from  the  wrongful  or  vexations  suing 
out  of  such  attediment  Fees  paid  counsel 
In  an  attachment  suit  by  the  defendant  In 
attachment,  to  be  recoverable  In  a  suit  on 
the  bond,  must  be  such  as  were  required  to 
be  paid  or  Incurred  by  the  wrongful  suing 
out  of  the  attacbment;  in  other  words,  the 
one  must  sustain  the  relation  of  cause  to  the 
other  as  ite  effect  to  fix  liability  therefor. 
But  for  the  suing  out  of  the  attachment  It 
would  not  have  been  necessary  for  the  de- 
fendant In  attachment  to  have  filed  bis 
declaration  of  semptions.  The  suing  out  of 
the  attadiment  necessitated  a  resort  to  the 
statutory  right  of  exemption  by  the  defend- 
ant to  get  his  property  released  from  the 
levy.  It  seems  to  us  that  fees  paid  coun- 
sel for  services  rendered  in  and  about  the 
preparation  and  filing  of  the  exemption  dec- 
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laratlon  and  In  defending  tiie  declaration  on 
n  contest  of  the  declaration  by  the  plaintiff 
in  the  attachment  suit  are  recoverable  as 
actual  damages  in  anit  on  the  bond,  as  a 
proximate  coneeqnence  of  the  wrongful  su- 
ing out  of  t^e  attachment.  Boggan  t.  BeO' 
nett,  102  Ala.  400,  14  South.  742;  Roberta 
T.  Helm,  27  Ala.  678;  Sutherland  on  Dam- 
ages, S  618  (3d  Ed,). 

Injury  to  the  credit  and  bnalness  of  a  de- 
fendant in  uttachroent  may  result  from  the 
wrongful  or  vexations  suing  out  of  an  at- 
tachment, and  form  the  basis  for  the  re- 
covery of  special  damages  in  a  suit  on  the 
attachment  bond.  Donnell  t.  Jones,  13  Ala. 
490,  48  Am.  Dec.  CO;  Floumoy  v.  Lyon,  70 
Ala.  308;  Pollock  v.  Gantt,  G9  Ala.  37S,  44 
Am.  Rep.  619;  Durr  T.  Jackson,  50  Ala.  203; 
Marx  Y.  Lelnkauff,  93  Ala.  453,  9  South.  818. 

The  criticism  by  counsel  for  appellants  of 
charge  8  la  to  the  effect  that  It  does  not 
Include  Injury  to  the  reputation  of  defend- 
ant In  attachment  as  an  element  of  actual 
damage  as  differentiated  from  vindictive 
damages,  and  that  the  Jury  might  have  well 
inferred  that  they  were  vindictive  damages 
under  the  definition  given  in  charge  8  of 
actual  damages,  in  estimating  the  damages 
to  be  accorded  the  defendant  We  hardly 
think  the  charge  was  open  to  the  criticism 
made,  but,  be  that  as  it  may,  the  defendants 
could  easily  have  asked  an  explanatory 
charge  and  have  protected  themselves  from 
that  supposed  vice  In  the  charge.  There  was 
no  error  in  giving  charge  8. 

There  was  no  error  in  giving  charge  1. 
The  proposition  stated  In  It  la  supported  by' 
reason  and  authority.  Pollock  v.  Gantt,  su- 
pra. The  criticism  made  by  the  appellant's 
counsel  only  tends  to  show  that  the  charge 
was  misleading.  The  court  will  not  reverse 
the  lower  court  for  giving  a  charge  that  Is 
misleading,  unless  It  clearly  appears  that  In- 
Jury  resulted  from  the  giving  of  such  charge. 
2  Mayfield's  Digest,  p.  B73,  {  214. 

The  evidence  showed  that  the  defendant  In 
attachment  was  absent  from  Oamden,  the 
town  In  which  he  resided  end  did  business, 
for  nearly  two  weeks  before  the  attachment 
was  sued  out  There  was  evidence  which 
tended  to  show  that  he  was  absent  In  good 
faith  seeking  funds  with  which  to  pay  his 
debts,  and  there  was  evidence  tending  to 
show  to  the  contrary.  It  must  be  conceded 
as  true  that  the  temporary  absence  of  a  debt- 
or from  the  state,  though  he  does  not  inform 
his  creditors,  does  not  per  se  authorize  the 
creditor  to  resort  to  the  writ  of  attachment 
to  collect  hla  debt  Pitts  v.  Burroughs,  6 
Ala.  733.  While  the  charge  Is  argumenta- 
tive, and  In  one  respect  al>stract  In  that 
there  was  no  evidence  showing  that  defend- 
ant In  attachment  left  the  state,  this  will 
not  make  the  giving  of  the  charge  reversible 
error.  We  do  not  think  the  charge  preclud- 
ed the  Jury  from  consideration  of  the  evi- 
dence tending  to  show  that  the  defendant  In 
attachment  was  absent  In  the  sense  that  he 


had  absconded.  There  wag  no  error  In  giv- 
ing charge  2.  The  defendant  could  have  cor- 
rected any  misleading  tendency  In  that  re- 
spect by  an  explanatory  charge. 

We  detect  no  error  In  charge  numbered  9, 
given  for  the  plaintiff.  Baldwin  v.  Walker, 
91  Ala.  428,  8  South.  364;  Hamilton  v.  Max- 
well, 119  Ala.  23,  24  South.  769;  Jackson  7. 
Smith,  75  Ala.  97. 

The  ground  of  error  assigned  (52)  with  ref- 
erence to  charge  No.  12  Is  not  Insisted  upon 
In  brief  of  counsel. 

The  amount  claimed  in  the  complaint  Is 
the  same  as  the  penalty  of  the  bond,  and' 
while  cha^  13  Instructed  the  Jury  that  they 
might  fix  such  punitive  damages  as  might 
seem  right  to  them,  not  exceeding  the 
amount  of  the  attachment  bond,  and  on  this 
account  la  informal.  It  is  subatontlally  cor- 
rect  In  that  respect.  The  charge  asserts  a 
correct  rule  of  damages,  and  the  court  com- 
mitted no  reversible  error  In  giving  it. 
Floyd  V.  Hamilton,  S3  Ala.  235;  A.  G.  S.  Ry. 
.Co.  V.  Frazler,  93  Ala.  46,  9  South.  SOS,  80 
Am.  St  Rep.  28  (12  h.  n.);  Montgomery  & 
Eufaula  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9 
South.  363. 

It  Is  true  that  It  Is  not  permissible  for  a 
party  to  testify  directly  as  to  the  existence 
or  not  of  malice.  Malice  as  a  motive  which 
Inspires  the  action  of  a  person,  when  neces- 
sary to  be  shown,  must  be  gathered  from  a 
consideration  of  all  the  evidence  in  the  case 
bearing  upon  the  Inquiry.  Four  letters  writ- 
ten by  Vandlver  &  Co.  were  offered  to  evi- 
dence— two  of  them  by  the  plaintiff  and  two 
by  the  defendant — which  the  appellants  In- 
sist shed  light  upon  the  question  of  malice. 
It  Is  Insisted  by  appellants  that  the  fifteenth 
charge  given  at  the  request  of  the  plaintlfT 
prohibited  the  Jury  from  considering  either 
of  the  letters  on  the  question  of  malice.  We 
do  not  80  construe  the  charge.  It  may  be 
that  the  charge  was  misleading  In  this  re- 
spect but,  as  we  have  repeatedly  said  in  this 
opinion,  the  fact  that  a  charge  has  a  mis- 
leading tendency  will  not  render  the  giving 
of  It  error  unless  It  clearly  appears  that  the 
Jury  were  misled  by  It  to  the  prejudice  of 
the  party  against  whom  it  was  given.  We 
cannot  say  ttiat  the  jury  was  misled  to  the 
prejudice  of  the  defendants  by  charge  15. 
The  defendaiits,  by  asking  an  explanatory 
charge,  could  have  protected  themselves  from 
the  supposed  misleading  tendencies  of  the 
charge. 

Charges  16  and  17,  as  we  construe  them, 
did  not  invade  the  province  of  the  Jury.  The 
further  criticism  of  these  chaises  by  the  ap- 
pellants is  to  the  effect  that  they  were  cal- 
culated to  mislead  the  Jury.  This  did  not 
render  the  giving  of  them  reversible  error. 
The  defendants,  if  they  were  Impressed  with 
the  belief  that  the  Jury  might  be  misled  on 
account  of  the  charges  from  giving  consld* 
eratlon  to  the  debtor's  intention  In  being  ab- 
sent from  his  home,  could  have  arrested  such 
misleading  tendency  by  reqnestliig  oqtlana- 
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toe7  charges.  And  It  wonld  seem  that  charge 
No.  6  given  at  the  request  of  the  defendant 
was  requested  as  an  explanatory  chai^.  At 
any  rate.  It  required  the  Jury  to  consider  all 
the  evidence  in  determining  the  question  as 
to  whether  or  not  the  debtor  bad  absconded 
before  the  commencement  of  the  attachment 
■nit. 

We  have  given  consideration  to  all  of  the 
nnmerons  assignments  of  error  that  have 
been  insisted  upon  in  brief  and  argument  of 
appellants'  counsel,  and,  having  found  no  er- 
ror in  the  record,  the  jnAgmeatt  of  the  court 
below  mast  be  affirmed. 

Afflnneda 

MeCLELLAN,  C.  J.,  and  TTBON  and 
DOWBBLI^  JJ.,  concurring. 


DATI8  T.  ARN0IJ3  et  aL 
(Supreme  Oovzt  of  Alabama.   Feb.  9,  190S.) 

1.  Loos  AND  LOOaiNG  — WBONOTUIXT  CUT- 

Tmo  TBBxa— Consent  or  Owner— Bubdsh 

or  Pbooi-. 

Under  Code  1806,  I  41S7,  aathortein^  the 
recovery  of  a  penalty  for  cntting  trees  upon 
tim  land  of  another  willfully,  knowinsly,  and 
withoat  the  consent  of  the  owner,  the  burden 
is  on  plaintiff  in  an  action  for  the  penal^  to 
affirmatively  establish  want  of  consent 

2.  Bam— EtTiDBHOB— QvxsnoN  fob  Jitbt, 

In  an  actlmi  nndtt  Code  1886,  S  4137,  to 
recover  the  statutory  penalty  for  cutting  trees 
without  the  consent  of  the  owner  of  the  land, 
evidence  of  want  of  consent  as  to  several  of  the 
owners,  and  that  two  of  tliem  were  minors,  was 
sufficient  to  take  the  case  to  the  jury  as  to 
want  of  consent,  where  defendant  attempted  to 
Justify  under  a  claim  of  ownership. 
8.  Deeds  —  Detective  Aoknowudoicent  — 
CoLOB  or  Tm.E. 

Where  an  instrument  in  the  form  of  a  deed 
was  signed  by  mark  and  bore  an  acknowledc- 
ment  by  one  purporting  to  be  an  officer,  whicn, 
though  invalid  as  an  acknowledgment,  was  good 
as  an  attestation,  the  deed  was  color  ot  title. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  PoBseBsion,  |  419J 

4.  Evidence  —  Title  to  La.nd  —  Oenebai< 

Repctatiok. 

On  an  issue  as  to  the  ownership  of  land, 
evidence  that  it  is  generally  known  as  the  prop- 
erty of  a  certain  person  ia  not  admissible. 

lEd.  Note. — For  cases  in  point,  see  voL  30, 
Cent  Dig.  Evidence,  S  1220.J 

5.  TbiaI/— Striking  Out  Evidence. 

Where  a  witness  gives  testimony  which  on 
croaB-examinatlon  is  mown  to  be  hearsay,  it 
should  be  ezdnded  on  motion  if 'the  moti<m  re* 
lates  only  to  the  hearsay  evidence. 

[Ed.  Note.— For  cases  in  point,  see  voL  46. 
Cent  Dig.  TrUl,  IS  233.  248.] 

'  Appeal  from  dscnlt  Conrt,  Mobile  County; 
WUliazn  S.  Andencm,  Judge. 

Action  by  Jane  Arnold  and  otbers  against 
IL  L.  Davis.  From  a  Judgment  for  plalntiflb, 
defendant  appeals.  Reversed. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
PUlans.  Hanaw  &  PUlans  and  Smith  A  Oay- 
Dor,  for  appelleeil. 

ANDERSON,  J.  This  was  a  salt  brought 
1^  Jane  Arnold  and  her  children  (eight  in 


number),  two  of.  whom  are  minors  and  sne 
by  their  mother  as  next  friend,  against  the 
defendant,  for  the  statutory  penalty  for  cut- 
ting trees.  Section  4137  of  the  Code  of  1896, 
xmder  whlcb  this  action  was  brought,  pro- 
vides that  the  cutting  of  the  trees  must  be 
"willfully  and  knowingly  and  without  the 
consent  of  the  owner."  There  was  evidence 
that  the  widow  and  some  of  the  children 
did  not  consent,  but  there  was  not  the  slight- 
est evidence  to  show  a  want  of  consent  of 
several  of  the  adult  owners.  The  onus  of 
proving  that  the  alleged  cutting  of  the  trees 
was  without  the  consent  of  the  owners  was 
upon  the  plaintifTs.  This  Is.  of  course,  a 
negative  averment,  and  the  law  Is  that  when 
the  subject-matter  of  a  negative  averment 
lies  peculiarly  within  the  knowledge  of  the 
other  par^  the  averment  is  taken  as  true. 
1  Greenleaf  on  Evidence,  79;  Farrall  v.  State. 
32  Ala.  567;  Atkins  v.  State,  60  Ala.  45; 
Carpenter  v.  Devon,  6  Ala.  718;  Rogers  v. 
Brooks,  106  Ala.  649,  17  Sooth.  97.  One  class 
of  exception  to  the  rule  will  be  found  to  In- 
clnde  those  cases  in  which  the  plaintiff 
grounds  bis  action  on  a  negative  averment. 
Our  court  has  often  held  that  the  want  of 
consent  in  cases  like  the  one  at  bar  comes 
within  the  excepted  class,  and  that  It  la 
necessary  for  the  owner  to  prove  that  the 
cutting  was  without  his  consent.  Rogers  v. 
Brooks,  supra;  Farrow  v.  N.  C.  &  St  L.  By., 
109  Ala.  448,  20  South.  303.  We  think,  how- 
ever, without  deciding,  that  It  was  necessary 
to  prove  a  want  of  consent  as  to  all  of  the 
plaintiffs,  that  the  evidence  was  sufficient  to 
make  the  qneBtI<m  of  coosmt  one  for  the 
Jury.  Plaintiff  proved  a  want  of  consent  of 
several  of  the  owners,  that  two  of  them 
were  minors,  and  the  defendant  attempted 
to  Justify  the  cntUng  under  a  claim  of  own- 
ership. 

We  cannot  agree  with  counsel  in  his  con- 
tention that  Exhibit  A  was  not  color  of  title. 

her 

If  it  was  only  signed  "Thaney   X  Blanken- 

mark. 

ship,"  and  had  notbing  more  to  Indicate  an 
attempted  execution  of  the  deed,  there  might 
be  something  In  the  contention,  but  which 
point  need  not  here  be  decided.  The  instru- 
ment is  dated  September  27,  1884,  and  has  a 
defective  acknowledgment  of  the  same  date 
duly  signed  by  one  purporting  to  be  an  offi- 
cer, and  which,  though  invalid  as  an  ac- 
knowledgment, Is  good  as  an  attestation,  and 
which  Is  sufficient  to  at  least  show  that  the 
paper  was  signed  by  Thaney  Blankenship. 
without  giving  it  the  force  of  a  deed,  whlcb 
has  to  he  acknowledged  or  attested  by  two 
witnesses  when  the  grantor  signs  by  mark. 

The  trial  court  erred  In  overruling  the  de- 
fendant's objection  to  the  witness  "whether 
or  not  the  property  In  suit  was  known  as 
the  property  of  Green  Harvey."  Rosa  v. 
Goodwin,  88  Ala.  390,  6  South.  QS2.  When  a 
witness  gives  testimony  of  his  own  knowl- 
edge, and  upon  cross-examination  It  develops 
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that  It  wai  mere  beflnar.'lt  sbonid  be 
cloded.  If  ttae  motion  to  ezclnde  r^ates  only 
to  the  hearsaj  erldenca  The  trial  court, 
tbereftnr^  erred  In  orermllng  defendant's  mo- 
tion to  exclude  testimony  of  witness  Van 
Harvey  as  to  lines  and  location  of  tbe  land, 
because  be  said,  "Mr.  Lea  told  me  ttiose 
were  tbe  lines." 
Beversed  and  remanded. 

McCLELLAN,  O.  J.,  and  TTSON  and 
SIMPSON,  JJ.,  concnrrtnc 


MASSET  et  al.  t.  OATBS. 
(Sopreme  Oonrt  of  Alabama,  Feb.  14,  1900^ 
On  Behearing,  June  30,  lOOS.) 

1.  MinXB  Ann  SKKTAHl^InDSFBHOBNT  GON* 
TBACrOBS— IiIABILnr  OF  EtfPLOTEB. 

Tbe  owner  of  a  boaineBS  house  abutting  on 
a  pnblie  street  contracted  with  an  experienced 
and  competent  man  for  a  cement  pavemffiDt  on 
tiie  sidewalk  In  front  of  the  house.  The  eon- 
tractor  was  to  famish  the  material  and  labor 
and  to  receife  an  agreed  compensation  per  yard 
of  pavement  The  work  was  to  be  promptly 
done,  and  In  aach  way  as  to  InTOlve  the  least 
inconvenience  to  the  pnbUc  and  to  the  tenants 
of  the  building.  The  owner  reserved  no  con- 
trol over  the  contractor  In  respect  to  the  work, 
and  did  not  direct  bim  in  any  way  during  its 
progress.  In  order  to  ol»truct  the  use  of  tbe 
sidewalk  as  little  as  possible,  the  contractor, 
after  laying  tbe  pavement,  constmcted  over  It 
a  plank  walk  or  floor  to  be  need  while  tbe  pave- 
ment was  hardening.  This  plank  walk  was  de- 
fectively constructed,  and  a  pedestrian,  while 
attemptingto  ose  it  as  a  sidewalk,  fell  and  was 
injured.  aM  that,  as,  tbe  contractor  was  an 
independent  contractor,  and  not  the  agent  or 
servant  of  the  owner,  and  as  the  dangerous 
situation  which  caused  the  injury  to  tbe  pedes- 
trian was  not  the  result  of  any  inherent  dan- 
ger attendant  upon  the  construction  of  tbe 
walk,  but  was  the  result  of  negligence  on  the 
contractor's  part,  and  was  not  contemplated  by 
the  contract  Itself,  tbe  owner  was  not  liable 
to  the  pedestrian  for  the  injuries. 

[Dd.  Note. — For  cases  In  point,  see  vt^  84, 
Cent  Dig.  Master  and  Servant,  ||  1245,  mf, 
1250.1 

2.  Saub— OoNBTBuonon  or  Sidiwalk— Dku- 

GATIOn  or  AUTHOBITT. 

Where  a  municipal  corporation,  in  authw- 
Ung  the  owner  of  premises  to  construct  a  ride- 
walk,  reserved  control  of  the  work  through  Ito 
engineer.  It  could  not  be  contended,  in  support 
of  the  owner's  liability  for  the  negligence  of  an 
Indeiwndent  contractor  employed  by  him,  that 
tbe  city  had  conferred  on  bun  all  its  power, 
and  charged  him  with  all  Ito  duties  In  tbe  prem- 
ises, and  that  he  could  not  delegate  such  powers 
and  responsibilities  to  the  contractor  in  such 
manner  as  to  exempt  himself  from  liability  for 
the  contractor's  negligence. 

[Ed.  Note. — VoT  cases  In  point  see  vol.  8^ 
Cent  mg.  Master  and  Servant  II  1267,  12SSJ 

3.  Sahs. 

Since  a  dty  is  net  responsible  to  an  In- 
jured person  for  the  negligence  of  an  independ- 
ent contractor  In  constructing  a  sidewalk,  a 
contention  that  an  abutting  owner,  whom  tbe 
dty  has  authorized  to  construct  a  sidewalk, 
cannot  becaiise  of  such  authorisation,  delegate 
his  powers  and  responsibilities  to  an  Independr 
ent  contractor  in  such  manner  as  to  exempt 
himself  from  liability  for  the  contractor's  neg* 
llgence  In  doing  the  work,  is  nntenablew 
4b  APPBAi.  —  DispoBinoR  or  Cause  —  Com- 
purrs  Rbvebsal. 

Where  the  owner  of  premises  and  an  in* 
dependent  contractor  employed  by  hhn  to  con- 


struct a  pavement  were  joined  as  defCndanto  in 
an  action  based  on  the  omtractor'a  n^igenc^ 
and  judgment  was  rendered  against  both,  and 
both  appealed^  the  reversal  of  tbe  judgment  aa 
to  the  owner  carried  with  it  a  reversal  a*  to 
the  contractor  as  well 

Appeal  from  Olty  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  W.  B.  Oatei  against  J.  A.  Mas- 
sey  and  Mrs.  L.  L.  Molten.  From  a  judg- 
ment for  plalntUt,  defendants  appeal.  Be- 
versed. 

Peyton  H.  Moore  and  Walker,  Tillman, 
OampbeU  &  Morrow,  for  appellants.  George 
Hnddleflton,  tor  appellee. 

McCLBLLAN,  0.  J.  Molton,  tbe  owner 
of  a  budnesB  bouse  abutting  on  a  public 
street  in  Blrmtaigbam,  made  a  contract  with 
Maaaey,  a  man  of  ffiq>wlence  and  competency 
in  tbe  woA,  to  lay  a  cement  or  concrete 
pavement  on  tbe  sidewalk  In  front  of  tbls 
bouse.  Maeaey  was  to  fumlsb  tbe  material 
and  labor,  and  bla  compensation  me  to  be 
$1  per  yard  of  the  pavement  It  was  un- 
derstood that  tbe  work  was  to  be  promptly 
done  and  In  sncb  way  aa  to  Involve  tbe  least 
inconvenience  to  tbe  public  and  to  Molton'a 
tenants  in  said  bouse.  Molten  reserved  no 
control  over  Massey  In  reqtect  of  tbe  work, 
nor  did  be  assume  to  direct  bim  in  any  way 
during  ite  progress.  A  part  of  the  work 
thus  underteken  by  Massey  was  tbe  protec- 
tion of  tbe  concrete  pavement,  after  being 
laid,  while  it  was  drying  and  bardoHng. 
There  were  two  waya  of  doing  this.  One 
method  was  to  dote  In  tbe  space  so  that  no- 
body could  get  on  tbe  pavement;  and  the 
other  was  to  superimpose  a  temporary  pave- 
ment or  walkwi^  of  planking,  so  that  tiie 
sidewalk  could  be  used  by  the  public  and 
Molton's  tenants  while  tbe  concrete  was 
hardening.  In  view  of  tin  understanding 
between  Molten  and  Massey  that  tbe  con- 
venience of  Hie  public  and  of  tbe  occupante. 
of  tbe  house  should  be  conserved  as  far  at 
possible  In  the  manner  of  doing  tbe  work,  It 
may  be  said  to  have  been  in  their  c<mt«n- 
ptation  that  tbe  latter  of  tbeee  methods 
should  be  pursued;  that  is,  tlut  a  board  walk- 
way should  be  constructed  ovw  tbe  concrete 
so  that  the  aidewalk  oonld  be  used  during 
tbe  several  days— from  four  to  seven— that 
would  be  required  for  tbe  pavement  to  bard- 
en.  So  that  it  may  be  said  that  Molten  con- 
tracted with  Massey  primarily  to  lay  a  con- 
crete pavement,  and  eecondarlly,  or  Indden- 
telly,  to  construct  a  tempnaiy  board  iride- 
walk  In  front  of  said  house.  The  municipal 
authorities  issued  to  Molton  m  to  Massey  <m 
behalf  of  Molton  a  license  for  this  proposed 
betterment  of  tbe  sidewalk,  which  of  course 
Imported  authori^  to  construct  the  Incl- 
dentel  temporary  board  walk;  and  by  tho 
terms  of  tbe  contract  between  Molton  and 
Massey  tbe  work  was  to  be  done  according 
to  spedflcations  of  the  dty's  engineer.  Mas- 
sey proceeded  with  tbe  wiak,  laid  tbe  con- 
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Crete  pavemeDt,  and,  to  protect  it  while 
bardenlng,  contracted  over  It  at  a  height  of 
some  six  or  seren  inches  a  plank  walk  or 
floor  to  be  naed  meantime  as  the  sidewalk 
in  front  of  the  hulldlng.  According  to  plaln- 
tifTs  evidence,  tills  plank  walk  was  de- 
fectlTelT  coQstmcted,  and  in  consequence  the 
plaintiff,  while  attempting  to  nse  It  as  the 
sidewalk  in.  passing  along  the  street,  lost 
his  footing  and  fell,  receiving  the  injuries 
he  now  complains  of.  His  action  is  against 
both  Molton  and  Massey.  He  recoTered 
against  both,  and  the  sole  aneetion  reserved 
on  the  trial  for  our  oonilderatlon  li  whether 
Molton  is  liable. 

It  Is,  we  understand,  conceded  In  the 
case,  and  certainly  the  proposition  cannot 
be  even  plausibly  gainsaid,  that  on  the  un- 
controverted  facta  above  stated  Massey  was 
an  independent  contractor  In  the  premises, 
and  not  the  agent,  servant,  or  mere  employe 
of  Bfolton.  Nor  is  there  any  controversy  as 
to  the  general  rate  ot  nonliability  of  a  party 
who  thus  contracts  with  another  to  do  cer- 
tain work  for  negligence  of  that  other  In  do- 
ing the  work  whereby  a  third  person  suffers. 
It  is  recognized  as  a  general  proposition 
the  doctrine  respondeat  superior  has  no  ap- 
plication under  such  circumstances.  But  It 
Is  insisted,  and  was  held  by  the  dty  court, 
that  this  doctrine  does  not  obtain  In  this 
case;  but,  to  the  contrary,  tliat  an  exception 
to  Qie  general  rule,  to  the  effect  that,  where 
injury  results  from  the  very  thing  contracted 
to  be  done,  both  the  party  baving  tliat  thing 
done  and  the  Independent  contractoir  doing 
it  are  responsible  applies  here,  and  fixes  lia- 
bility on  Molton,  as,  apart  from  this  prin- 
ciple, it  is  fixed  upon  Massey,  That  there  ia 
such  an  exception  to  the  general  doctrine  of 
nonllabili^  in  such  cases  is  not  to  be  quei^ 
tioned.  It  is.  Indeed,  as  well  established  as 
the  rule  itself.  Both  the  general  rule  and 
this  exception  to  It  are  as  well  stated  and 
as  aptly  Illustrated  by  Mr.  Justice  Sommer- 
vllle  in  Birmingham  v.  McOary,  84  Ala.  469, 
4  South.  630,  as  anywhere  In  the  books.  The 
chlefest  difficulty  which  courts  have  encoun- 
tered lies  In  the  application  of  the  law  to 
particular  cases,  for,  while  there  Is  sub- 
stantial agreement  in  the  formulation  of  both 
the  rule  and  the  exception,  the  dedsions  are 
widely  divergent  in  respect  of  the  practical 
(^ration  of  each,  especially  the  exception. 
Some  of  them  bold  the  contractee— Molton 
here — liable  under  the  uceptlon  In  question. 
Others,  under  like  circumstances,  hold  the 
contrary.  We  agree  with  the  latter.  To  re- 
state the  case  In  the  Immediate  particular 
biTolved,  at  least  with  fairness,  if  not  with 
favor,  to  the  plaintiff:  Molton  contracted 
wiOi  Massey  to  construct  the  temporary 
board  sidewalk.  The  construction  of  that 
walk  waa  not  a  dangerous  thing  to  plaintiff 
or  the  public  It  was  a  perfectly  safe  thing  to 
do.  And,  properly  constructed,  it  was  not 
dangenufl  to  anybody.  Its  propa  constmc- 
tkm  ms  1118  thing  onnmltted  by  Moltfm 


to  Massey.  Such  constractton  was  poeaible, 
and  easily  practicable.  The  Injury  to  the 
plaintiff  did  not  result  from  the  doing  of 
this  thing,  which,  and  which  alone,  Molton 
set  Massey  to  do.  But  it  resulted  purely 
from  the  collateral  and  wholly  unnecessary 
uegllgCTOe  of  Massey  in  the  manner  of  doing 
this  thing,  which,  but  for  such  neglig^ce, 
would  have  involved  no  danger.  The  case 
would  be  entirely  different  had  the  contract 
been  for  Massey  to  dig  a  trench  in  the  street, 
and  he  bad  dug  it,  and  plaintiff  had  received 
bis  Injuries  by  falling  into  It.  There  the 
thing  contracted  to  be  done  would  in  itself, 
and  regardless  of  Massey's  care,  or  the  re- 
verse, in  doing  It,  have  been  the  cause  of  the 
Injury;  and  Molton,  too,  would  have  been 
liable,  because  that  was  the  thing  he  bad 
bad  Massey  to  do.  And  the  same  would 
perhaps  be  true  If  the  contract  had  been  for 
Massey  to  dig  a  trench,  lay  a  pipe  therein, 
and  then  refill  it  so  aa  that  travel  over  it 
would  be  safe,  and  Massey  had  dug  the 
trench  and  negligently  omitted  to  so  refill 
It.  There,  too,  probably  Molton  would  have 
been  responsible  to  one  injured  by  reason  of 
the  improperly  filled  trench,  because  Molton 
had  had  that  trench  dug.  But  neither  of 
those  Is  this  case.  Here  the  Injury  did  not 
result  from  a  plank  sidewalk  being  there; 
did  not  result  from  the  bringing  into  exist- 
ence of  anything  which  Molton  had  con- 
tracted to  be  brought  into  existence,  vis.,  a 
properly  constnicted  sidewalk,  but  from  Mas- 
sey's negligence  in  falling  to  bring  that 
thing  into  existence  An  analogous  case 
would  be  this:  A  contract  between  Molton 
and  Massey  to  macadamize  the  street  Id 
front  of  Molton's  property  to  an  even  depth 
of  one  foot,  and  the  carrying  out  of  this 
undertaking  by  Massey  for  the  contemplated 
distonce  except  as  to  one  foot  of  the  street, 
the  result  being  to  leave  a  ditch  of  a  cubic 
foot  in  extent  across  the  street  Now,  Mol- 
ton did  not  contract  with  Massey  to  make 
or  leave  this  or  any  ditch  In  the  street,  but 
quite  the  contrary.  The  existence  of  the 
ditch  therefore  could  in  no  sense  be  ascribed 
to  Molton.  Its  existence  at  any  time  was 
beyond  his  Intention,  In  contravention  of  his 
contract,  and  subversive  of  the  end  he  had 
in  view — the  betterment  of  the  street;  so 
entirely  and  patently  so.  Indeed,  that  it 
would  be  absurd  to  say  that  be  caused  It 
to  be  there,  or  that  an  Injury  received  by 
a  traveler  from  a  fall  Into  it  resulted  from 
a  thing  he  had  set  Massey  to  do.  That  is  in 
subatance  the  case  we  have.  The  contract 
was  to  construct  a  plank  walk  across  the 
front  of  Molton's  property,  continuous,  of  a 
certain  width,  and  of  even  surface,  safe  and 
secure  for  pedestrians.  Massey,  Instead  of 
doing  this,  constructed  such  a  walk  over  a 
part  of  this  surface,  but  left  a  hole  in  It — 
a  ditch,  so  to  say — and  into  this  hole  plain- 
tiff fell,  and  received  the  Injuries  he  com- 
plains of  in  thlfl  action.  It  cannot  be  said 
with  any  respect  for  tbe  meantnc  of  words 
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tliat  Bfidton  contracted  tor  thlB  hole  to  be 
then.  It  cannot  be  aaid  that  he  In  any 
aenae  caused  Masses  to  leave  this  hole  there. 
It  came  Into  eztatence  without  hla  agenqr. 
It  waa  there  In  violation  of  the  terms  of  hla 
contract  Ita  presrace  defeated  the  pmpoae 
-of  bla  contract.  He  cannot  be  held  reaponai- 
ble  for  the  conaeqaencea  to  the  plaintiff  of 
ita  being  there  on  the  theory  that  be  aet 
Maaaey  to  have  it  there;  that;  tiiongh  In  fact 
be  contracted  fn  a  walk  without  thia  bole 
in  it;  that  contract  he  authorfzed  Masaey 
to  build  a  walk  with  thIa  hole  In  It  CBiat- 
tahoochee  &  Oulf  B.  Go.  t.  Behrman,  1B6 
Ala.  SOS,  8S  South.  152. 

Another  poalHon  taken  for  the  appellee 
<plalntlff  below)  ia  that  the  city,  by  its  U- 
ceuse  to  Kfolton,  conferred  on  him  all  ita 
l>ower  and  charged  him  with  all  ita  duties 
in  the  premises,  and  that  be  could  not  dele* 
gate  such  powers  and  responsibilities  to  an* 
other,  so  aa  to  entitle  him  to  make  tbe  de> 
fenae  that  the  negligence  wiUch  caused  tbe 
Injury  waa  that  of  an  ind^endent  contractor. 
One  anawer  to  thla  position  la  that  the  city' 
dU  not  cffotes  all  Ita  powers  and  duties  in 
respect  of  the  work  <m  M<^ton,  but  res^ved 
control  of  tbe  undertaking  through  its  engi- 
neer. Another  la  that,  bad  the  dty  itaelf 
let  tbla  contract  to  Massey,  an  ea^ietlenced, 
competent,  and  careful  man,  without  reserr- 
ing  any  contnd  of  the  work,  it  would  not 
be  responsible  for  plalntlira  Injury  unless 
ita  offlccffS  bad  been  negligent  in  failing  to 
discover  and  remedy  the  causal  defect  in 
the  board  walk,  the  damage  from  awA  defect 
not  being  incident  to  the  thing  contracted  for, 
but  to  tbe  collateral  negligence  of  the  con- 
tractor.  And  there  may  be  others.  Mayor 
and  Aldermen  of  Binnlngtaam  v.  McOary,  84: 
Ala.  469.  4  South.  6S0,  and  authorltiea  there 
cited. 

The  court  shoold  have  given  the  af- 
firmative «!barge  requested  by  defendant 
Molton.  Tbe  Judgment  against  Molt(m  must 
be  reversed  on  his  separate  assignment  of 
errors,  and  aa  to  him  the  cause  will  be  re- 
manded. The  trial  court  committed  no  error 
prejudicial  to  the  defendant  Sfassey.  The 
Judgment  as  to  him  will  be  affirmed. 

Affirmed  in  part  and  reversed  In  part^  and 
cause  against  Molton  remanded. 

HARALSON.  DOWDSLL,  and  DBNSON, 
3J^  concurring. 

On  Bebearing: 

Upon  further  consideration  we  are  of  opin- 
ion, following  the  case  of  Huckabee  v.  Nel- 
son. S4  Ala.  12,  that  tbe  Judgment  of  tbe 
court  below  should  be  reversed  in  toto.  The 
former  Judgment  of  this  court  wiU  be  modi- 
fled  so  as  to  remand  the  Judgm«it  below  as 
to  both  tbe  defendanta,  appellanto  here. 

McOliHLLAN,  a  J.,  and  HARALSON, 
DOWDBLI^  and  DBNSON,  JJ.,  concurring. 


CAMPBELL  et  aL  V.  BATES. 
(Supreme  Court  of  Alabama.   April  20,  1905.) 

1.  EVIDKNOB— DeBDB— MABKS  OT  SUfiPTOIOK— 
iNTEBUnBATION. 

The  interlineation  of  the  word  "fourth" 
after  the  words  "north  east"  and  over  some 
other  word — ^probably  "quarter" — in  the  de- 
acriptive  part  of  a  deed  ta  not  such  an  evident 
mark  of  suspfcioa  as  to  authorize  -tlw  court  to 
exclude  the  deed  from  evidence. 

2.  Same— SlQITATUBES— HANDWBITinO — Quxs- 
TION  FOB  JUEY. 

Whether  the  body  of  a  deed  and  the  signa- 
tures thereof  were  in  tbe  same  handwriting,  and 
whether  the  signatures  were  in  the  same  band- 
writing  aa  that  of  a  witness,  held,  under  tbe 
evidence,  qnestlona  for  the  Jury. 

8.  Samb— Paoop  OF  ExBCUTiow— NECraarrr — 

AKcisnT  Deeds. 

While  a  deed  not  recorded  within  the  time 
required  by  statnta  la  not  self-provii^  yet  a 
deed  80  years  old  is  admissible  in  evidence  with- 
out proof  of  execution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Bvidenoe.  H  1614,  161&] 

4  APPKAL— PsSSnHFnONS— SUTFOBT  or  BVXr 
IN08. 

Wher«  the  only  objection  to  the  admissibil- 
ity of  a  deed  SO  years  old  Is  the  failure  to 
prove  execution,  or  the  fact  that  tbe  deed  baa 
not  been  recorded  within  the  time  required  by 
tbe  statute,  it  will  be  preeumed,  in  favor  of  tbe 
ruling  admitting  the  wed,  that  It  came  from 
the  proper  custody. 

6.  Deids  —  HAirnwBiiisa  —  Pboot  bt  0cm- 

PABIBOn. 

Other  signatares  made  by  the  grantor  In  a 
deed  cannot  oe  introduced  in  evidence  for  the 
purpose  of  comparing  them  with  the  signature 
of  the  deed  In  order  to  disprove  the  genuineness 
of  such  signature. 

6.  Adverse  PossEssion— Question  ton  Jubt. 

Ia  ejectment,  where  plaintiff's  testimony 
showed  possession  In  bis  predecessor,  and  in 
himself  under  his  predecessor,  from  1844  to 
1861^nd  posseaslon  in  himself  alone  from  l&'KS 
to  1861,  tbe  question  whether  he  had  proved 
such  possession  under  color  of  title  as  to  en- 
title him  to  recover  was  for  the  jury;  and  tbe 
a£Brmative  charge  for  defendants  waa  properly 
refused,  although  there  was  testimony  on  de- 
fendants' part  which  tended  to  contradict  tbe 
testimony  of  plaintiff. 

[Ed.  Note. — For  cases  In  point,  see  voL  1, 
Cent  Dig.  Adverae  Possession,  S  G9S.) 

7.  Sahb  —  AoqnismoH  or  Tttlk  —  Divi»t- 

MENT. 

Where  tbe  possession  of  plaintiff's  grantor 
and  the  succeeding  possession  of  plaintiff  under 
the  deed  from  bis  grantor  amonnt  together  to 
10  years,  no  subsequent  adverse  possession  un- 
der color  of  title  for  a  less  period  than  10 
years  will  divest  plaintiff's  title. 

[Ed.  Note. — For  cases  In  point,  see  voL  1, 
Cent.  Dig.  Adverse  Possession,  S  184.] 

8.  SaUB  — COIAB   or   TWLll  —  OONSTBUCTIVa 

Possession. 

Adverse  possession  under  a  deed  is  not 
limited  to  the  land  actually  possessed,  but  ex- 
tends to  the  entire  tract  .descnbed  in  the  deed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  i  547.] 

9.  Save  —  Abandonmbitt  of  PosaBssioH  — 
Aniuub  Revebxbndi. 

On  the  issue  of  the  sufBcIency  of  plaintiff's 
adverse  possession  to  vest  title  In  him,  whether 
plaintiff,  in  leaving  tbe  land  and  remaining 
away,  did  so  without  Intention  of  returning, 
held,  uadiu  the  evidencsb  a  question  for  the 
jury. 
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10.  EviDiifCB  —  Dbclabatioivs  Chabactkb- 
uiNa  Possession. 

A  declaration  o£  a  person  in  possession  of 
land  that  he  has  lost  his  deed  is  not  admissible 
in  evidence  under  the  role  allowing  proof  of 
statements  by  a  party  in  posBeision  exiHsnatory 
of  his  possession. 

11.  EjKCTWINT— iMBTKCCnOKB. 

In  ejectment,  a  chaw  to  find  for  defend- 
ant If  the  name  of  a  certain  person  as  it  ap- 
pear in  a  deed  was  not  hia  gennlne  eignatorc, 
was  properly  refosed  where  the  oitlre  ease  did 
not  hang  on  that  single  point* 

12.  Samk. 

In  ajectment,  a  charge  that  In  considering 
the  bona  fides  of  plaintilfa  claim  the  jury 
miriit  consider  the  undisputed  fact  that  plaiu* 
tiff  ItiFt  the  state  and  remained  away  without 
^■iminy  the  land,  called  improper  attention  to 
a  particular  item  of  evidence,  and  was  properly 
refused. 

Appeal  from  Circuit  Court,  Bibb  County; 
Jolm  Mowe,  Judge. 

Ejectment  by  William  S.  Bates  against  J. 
N.  Campbell  and  others.  From  a  Judgment 
for  plaintlfl;  defendants  appeal.  Affirmed. 

Bebearlns  denied  June  SO,  1905. 

Tb«  plaintiff  Introduced  a  deed  purporting 
to  have  been  executed  hy  one  George  Stew- 
art In  the  presence  of  one  witness,  R.  L. 
Bojd,  and  bearing  date  September  6,  1866. 
The  plaintiff  testlfled  In  bis  own  behalf  that 
George  Stewart  was  in  possession  of  the 
landls  described  in  the  deed  from  1844  to 
ISSS,  when  plaintiff  bought  It;  that  none  of 
the  land  was  in  cultivation  In  1844  except  a 
little  garden  cleared  in  that  year.  "Tbere 
was  a  house  built  on  the  land  by  George 
Stewart  before  the  garden  was  cleared,  and 
In  1844  my  father  rented  the  land  and  lived 
In  the  bouse  off  and  on  from  1844  to  1805. 
He  attended  to  the  place  for  George  Stew- 
art" Plaintiff  was  placed  in  possession  in 
1SB6  by  George  Stewart,  and  remained  In 
pOMcaalon  till  1801,  when  be  went  into  the 
war;  sometimes  living  on  the  land  and  some- 
times  not.  but  always  keeping  live  stock  on 
it,  and  claiming  the  lands  as  his  own. 
Plaintiff  identified  the  Stewart  deed  as  one 
that  was  delivered  to  plaintiff  in  18^  by 
Oeorge  Stewart,  and  which  had  been  In 
plalntUTs  possession  ever  since.  Plaintiff 
testified  that  Boyd,  the  subscribing  witness, 
was  present  when  the  deed  WM  executed, 
and  was  now  dead.  Otbw  evidence  was  In- 
troduced, wblch  bad  a  tendency  more  or  less 
to  corroborate  the  testimony  of  plaintiff. 
The  defendants  introduced  a  Mrs.  Watts 
and  her  husband,  both  of  whom  testified  sub- 
stantially that  about  the  year  1866  one  John- 
nie Little  was  living  on  the  premises  In  dis- 
pute, which  was  known  as  and  called  the 
"Howey  Wright  Place,"  and  rented  the  prem- 
ises to  Mrs.  Watts'  mother.  In  June,  1806, 
Little  returned  to  the  premises  to  gtftber  a 
wheat  crop  he  had  on  the  land,  and  lived 
with  Mrs.  Watts'  mother.  Mrs.  Watts' 
mother  left  the  premises  at  close  of  the  year 
1866.  but  Johnnie  Little  continued  to  reside 
on  tiie  land  for  a  Dumber  of  years  after- 
warda;  «uict  lengtii  of  time  not  known,  but 
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think  about  idx  or  seven  years  after  1866< 
The  defendant  asked  tbe  witness  Mrs>  Watts, 
"Did  you  ever  bear  Johnnie  Little,  while  In 
possession  of  the  land,  say  that  be  bad  lost 
bis  deed  to  tbe  land?"  The  court  sustained 
plBlntura  objection  to  tills  question,  and  de- 
fendants excepted.  J.  N.  Campbell,  one  of 
the  defendants,  then  testified  that  Johnnie 
Little  was  on  the  land  In  dispute  In  1854; 
that  he  was  living  on  the  land  in  1857,  and 
that  witness  spent  the  night  with  Johnnie 
Little,  who  was  then  living  on  the  lands  in 
dispute,  in  1872;  that  be  does  not  remember 
seeing  LIttie  on  tbe  land  from  1857  to  1872; 
that  witness  moved  away  from  the  neigh- 
borhood In  1857.  Witness  had  neverbeardof 
plaintiff  claiming  tbe  land  till  present  suit 
was  brought  Witness  had  known  plalntlfTs 
father,  but  never  heard  of  his  ever  living  on 
the  lands  in  dispute.  Defendants  went  Into 
possession  of  premises  In  1895,  but  did  not 
get  a  deed  to  the  land  for  some  time  after. 
Jasper  Uttie  Is  the  only  child  of  Johnnie 
Little,  now  deceased;  and  Francis  Morrison, 
D.  C.  Parsons,  and  Mrs.  Owen  are  tbe  only 
children  of  Harvey  Wright,  now  deceased. 
Defendants  then  introduced  In  evidence  the 
following  deeds,  purporting  to  convey  the 
lands  In  dispute:  Deed  from  Carrol  to  Mc- 
Cormlck,  dated  November.  1874;  sheriff's 
deed  (reciting  execution  against  McCormick) 
to  Berney  Nat  Bank,  February  21.  1898; 
deed  from  Berney  National  Bank  to  J.  N. 
Campbell  and  J.  G.  Moore  (tbe  defendants), 
March  25,  1898;  deed  from  Jasper  LltUe  to 
defendants.  May  20.  1897;  deed  from  Fran- 
cis Morrison  to  defendants,  September  8, 
1897;  deed  from  D.  C.  Parsons  to  defend- 
ants, September  29,  1807;  deed  from  Mrs. 
Owen  to  defendants,  October  8.  1899.  The 
defendants  Introduced  testimony  to  prove 
that  Harvey  W^rlght  lived  on  the  disputed 
premises  In  1860,  and  that  subsequently  Car- 
rol lived  on  the  premises.  Tbe  defendants 
introduced  a  number  of  witnesses  whose  tes- 
timony tended  to  prove  that  tbe  name  of 
Boyd  affixed  as  a  witness  to  deed  from 
George  Stewart  to  plaintiff  was  not  the  gen- 
uine signature  of  Boyd,  and  also  examined 
experts  In  handwriting,  whose  testimony 
tended  to  show  that  the  body  of  the  deed, 
the  name  of  the  grantor,  and  the  name  of 
tbe  attesting  witness  to  tbe  Stewart  deed 
were  all  In  the  same  handwriting.  Tbe  de- 
fendants then  offered  in  evidence  other  writ- 
ings and  signatures  of  the  grantor  Stewart 
and  the  witness  Boyd  for  comparison  by  tbe 
jury,  but  on  objection  of  plaintiff  tbe  court 
excluded  the  other  writings  and  defendants 
excepted.  In  rebuttal  the  plaintiff  intro- 
duced evidence  tbe  tendency  of  which  was 
to  establish  the  genuineness  of  the  signa- 
tures to  the  Stewart  deed.  Tbe  defendants 
asked  the  court  among  others,  to  give  the 
following  chafes:  "(c)  I  charge  you  that  If 
yon  believe  from  tbe  evidence  the  name  of 
R.  L.  Boyd,  as  appears  In  said  deed.  Is  not 
Ills  gennlne  algnature,  then  your  Terdlct 
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mnBt  be  for  the  defendant"  "(e)  I  charge 
yon  that  70u  must  bellere  from  the  evidence 
in  this  cause,  to  your  reasonable  satisfaction, 
that  William  S.  Bates*  claim  to  this  land  was 
bona  fide,  and  that  he  held  It  In  his  pos- 
sesion imder  sach  bona  fide  claim,  before 
you  can  find  your  verdict  for  him;  and  in 
judging  of  the  question  whether  or  not  such 
claim  was  bona  fide  you  can  take  Into  con- 
sideration the  undisputed  fact  that  the  plain- 
tifl  left  the  state  of  Alabama  In  the  year 
1862,  and  remained  away  without  claiming 
the  land  In  any  way,  other  than  keeping  the 
deed,  till  the  year  1902.  (f)  I  charge '  you, 
gentlemen  of  the  Jury,  that  If  plalntlft  Is 
entitled  to  recover  any  portion  of  the  lands 
sued  for,  it  is  only  such  portion  of  same  that 
was  actually  occupied  for  a  period  of  ten 
consecutive  years  by  George  Stewart  and 
tho«e  holding  under  blm." 

Logan  ft  Tande  Graaf  and  W,  W.  Laven- 
der,  for  appellasta.  Daniel  Collier,  tor  ap- 
pellee. 

SIMPSON.  J.  This  was  an  action  of  eject- 
ment by  appellee  (plalntifO  against  appel- 
lants (defendants),  the  judgment  being  for 
the  plaintiff.  There  are  numerous  assign- 
ments of  error,  but.  as  those  Insisted  upon 
are  treated  of  In  appellants'  brief  without 
reference  to  their  number,  we  will  take  them 
up  In  the  order  indicated  In  said  brief. 

1.  The  third  assignment  relates  to  the  ob- 
jections to  the  Introduction  of  the  deed  of 
September  6,  1865,  from  Stewart  and  wife 
to  William  8.  Bates,  the  father  of  plalndfT, 
and  the  first  "mark  of  suspicion"  which  is 
called  to  the  attention  of  the  court  (In  the 
original  deed  which  is  before  the  court)  Is 
that  the  word  "fourth"  after  the  words 
"north  east"  seems  to  be  written  over  some 
other  word.  The  alteration  seems  to  be  by 
writing  the  word  "fourth"  over  the  word 
"quarter"  (improperly  spelled  "qauter"). 
However  that  may  be,  It  is  evidently  a  mere 
correction  of  a  word  In  the  description  of 
the  land,  and  not  only  does  It  not  work  any 
speda!  benefit  to  the  plaintiff,  but  no  other 
word  than  "quarter"  or  "fourth"  (being 
synonymous)  can  be  conceived  of  as  being 
appropriate  at  this  place,  as  there  Is  no  oth- 
er subdivision,  according  to  the  manner  of 
describing  lands  In  this  state,  which  would 
be  intelligible.  Consequently  we  hold  that 
this  was  not  such  an  evident  mark  of  suspi- 
cion as  would  authorise  the  court  to  refuse 
to  allow  the  deed  to  be  introduced  In  evi- 
dence. Both  this  matter  and  the  questions 
whether  the  body  of  the  deed  and  the  signa- 
tures were  in  the  same  handwriting,  and 
also  whether  the  two  signatures  and  that  of 
the  witness  were  in  the  same  handwriting, 
were  questions  for  the  Jury  to  consider,  with 
the  aid  of  expert  testimony  and  other  evi- 
dence. Sheipe  V.  Orme,  61  Ala.  263;  Ala. 
State  Land  Co.  v.  Thompson,  lOi  Ala.  570. 
16  South.  440,  63  Am.  St  Bep.  80;  Bavlsie* 


V.  Alston,  6  Ala.  297;  Hart  v.  Bhatpton,  124 
Ala.  638,  27  South.  4S0. 

2.  While  it  is  true  that  a  deed  not  record- 
ed within  the  time  required  by  statute  Is  not 
self-proving,  yet  "a  deed  thirty  years  old  1» 
admissible  without  proof  of  Its  execntlonr 
and  when  the  only  objection  to  Its  admissi- 
bility is  the  failure  to  pVove  Its  execution  (or 
the  fact  that  It  had  not  been  recorded  within 
the  time  prescribed  by  statute)  the  appellate 
court  will  presuifie,  in  favor  of  the  ruling  of 
the  court  below,  that  the  paper  came  from 
the  proper  custody."  Alexander  v.  Wheeler^ 
78  Ala.  167.  The  so-called  marks  of  sus- 
picion in  this  case  were  not  such  as  went  to 
the  date  of  the  Instrument,  hence  the  court 
was  not  called  upon  to  solve  any  uncertainty 
as  to  its  date.  Wisdom  t.  Baevea,  110  Ala. 
418,  4S4,  18  South.  13. 

8.  There  was  no  error  In  the  court's  sus- 
taining objections  to  the  Introduction  of  the 
signatures  of  George  Stewart  to  the  records 
of  the  commissioners*  court  for  the  purpose 
of  comparing  them  with  the  signature  to  the 
deed.  Bishop  t.  State,  80  Ala.  84;  Olbsou  t. 
Trowbridge  Famltare  Co.,  96  Ala.  86%  11 
South.  366. 

4.  There  was  conflict  in  the  testimony,  so 
that  It  would  not  have  been  proper  for  the 
court  to  have  given  the  general  charge,  or 
either  of  the  other  charges  requested  by  de- 
fendant, which,  though  stated  in  different 
words,  really  amounted  to  the  same,  in  sub- 
stance, as  the  general  chaise.  The  plaln- 
tllTs  testimony  tended  to  show  possession  in 
Stewart  and  himself  under  Stewart  from 
1844  to  1S61,  and  possession  In  himself  alone 
under  the  Stewart  deed  from  1866  to  1861; 
and,  while  there  was  testimony  on  the  part 
of  defendants  which  tended  to  contradict  the 
plaintiff's  testimony,  and  to  show  that  dur- 
ing a  portion  of  that  time  one  Little,  from 
whom  defendants  claim  titi^  was  in  posses- 
sion, yet  these  confiicts  emphasize  the  fact 
that  it  was  for  the  Jury  to  take  Into  con- 
sideration all  of  these  matters,  and  deter- 
mine, under  the  charge  of  the  court,  whether 
the  deed  was  genuine  or  not,  and  whether 
plaintiff  proved  sudi  possession  thereunder, 
as  color  of  title,  as  entitled  him  to  recover 
against  defendants,  whose  flrst  color  of  title 
was  in  1897,  and  who  did  not  prove  any  pos- 
sesion in  themselves  at  all. 

6.  If  the  possession  of  Stewart  and  the 
succeeding  possession  Of  the  plaintiff  under 
the  deed  (if  It  mis  genuine)  amounted  to- 
getber  to  10  years,  then  no  adverse  posses- 
sion thereafter,  under  color  of  title,  for  a 
less  period  than  10  years,  would  divest  the 
title  from  plaintiff,  and  If  plaintiff  went  into 
possession  under  the  deed  his  possession  waa 
of  the* entire  tract  described  in  the  deed. 
Plttman  v.  Plttman,  124  Ala.  300,  27  South. 
242;  Bfalone  t.  Azends,  116  Ala.  19, 22  Soath. 
600. 

6.  If  Stewart  waa  In  possession  In  1866,  and 
conveyed  to  plaintiff,  who  went  Into  possee- 
•ton  then  and  retained  possession  until  1861,. 
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h«  waa  entitled  to  recover,  as  against  these 
defendants,  nnlees  their  testimony  showed 
subsequent  adverse  possession  for  10  years 
either  in  themselves  or  in  some  one  from 
Thorn  they  have  derived  title.  All  these 
iinestlons,  inclndlng  the  question  of  animus 
fev«tendi  on  the  part  of  the  plaintiff,  were 
qneations  for  the  }nry  to  decide  in  this  case. 
McCall  T.  Doe  ex  dem.  Pryor,  17  Ala.  S33; 
Smith  T.  Lorillard,  10  Johns.  889;  Crosby 
V.  Fridgen,  76  Ala.  88S;  Wilson  v.  Glenn. 
68  Ala.  383;  Doe  ex  dem.  Mills  &  Hooper  v. 
Clayton,  7S  AJa.  SSO;  Reddlck  v.  Long,  124 
Ala.  262,  27  South.  402.  While  it  la  tme  that 
It  plalntUTs  claim  was  based  entirely  on  a 
^lor  poBsesaion  which  had  not  ripened  into 
trae,  if  the  evidence  showed  that  be  had 
abandoned  the  land  withoot  the  animns  re> 
vertendi,  and  that  the  defendants  had  actual- 
ly taken  possession  under  color  of  title,  the 
plaintiff  could  not  recover,  yet  In  view  of 
the  facts  that  tbwe  was  evidence  from 
which  the  Jury  might  have  found  that  plain- 
tiff's title  had  become  perfect  by  10  years* 
possession  in  himself  and  his  grantor,  and 
while,  although  he  was  away  a  long  time, 
there  was  no  positive  proof  on  the  snhject 
of  animns  revertendl,  and  the  further  fact 
that  tiiere  was  no  proof  of  actual  possession 
on  the  part  of  defendants,  It  was  not  a  case 
for  the  court  to  take  from  the  Jury.  Cases 
snpra;  Qlst  v.  Beaumont,  104  Ala.  S47,  16 
South.  20. 

7.  The  questions  to  the  witness  Mn.  Watts 
as  to  what  she  heard  Jotumle  Little  say  about 
losing  his  deed  were  property  excluded. 
Such  testimony  as  that  does  not  come  within 
the  role  allowing  proof  of  statements  by  a 
party  in  possession  explanatory  of  his  pos- 
sesidon.   Dalbon  v.  Crump,  69  Ala.  77. 

8.  The  charge  marked  "c"  requested  by  de- 
fendants, was  properly  refused,  as  the  en- 
tire case  did  not  hang  on  the  one  point  as  to 
whether  the  signature  of  the  wltn«s  Boyd 
to  Ibe  deed  was  genuine. 

9;  The  charge  marked  "e,"  requested  by 
defendants,  was  properly  refused.  While  It 
la  proper  for  the  Jury  to  consider  all  of  the 
STldaice,  yet  the  .court  cannot  be  required  to 
give  prominence  to  one  Item  of  evidence  by 
ctoi^ng  the  Jury  that  they  may  consider  It. 
While  the  evidence  referred  to  might  have 
an  Important  bearing  on  the  question  as  to 
whetiber  Stewart  had  abandoned  his  posses- 
siMi,  ft  could  not  show  whether  or  not  his 
possession  was  bona  fide  while  be  was  In 
actual  possession. 

la  Charge  maAed  *%**  requested  by  de- 
ftedanti.  was  pn^wrly  refused.  If  plaintiff 
woat  Into  possession  under  the  deed  from 
Stewart,  his  possession  was  not  limited  to 
pedis  possessio,  but  extended  to  all  the  land 
described  in  the  deed.  Also  It  has  been 
shown  that  under  certain  facts,  of  which 
there  was  evidence^  the  plaintiff  might  be 
entitled  to  recover  on  hla  prior  possession 
under  color  of  title,  without  proving  advene 
possesafon  for  tea  yeaia* 


miere  Is  no  error  In  the  record,  and  flic 
Judgment  of  the  court  is  affirmed. 

McCLELLAlf.  G.  J.,  and  TXBOM  and  AN- 
DBBSON,  JJh  concurring. 


DUNN  T.  8TATB. 
(Supreme  Court  of  Alabama.    Feb.  9.  1906.) 

1.  iNoicTVEivT— Monon  to  Quash— Fobka- 
Tion  OF  GaANO  Just. 

Under  Code  1^  S  6280,  declaring  that 
the  only  objection  which  may  be  taken  to  the 
formation  of  the  crand  Jury  Is  that  the  Jurors 
were  not  drawn  In  the  presence  of  the  persona 
desiniated  by  law,  an  indictment  will  not  be 
quashed  because  one  member  of  the  grand  Jurj 
vras  not  present  when  the  other  members  were 
sworn  and  the  Judge  began  his  diarge,  but  came 
in  afterwards,  and  was  then  sworn,  and  had 
the  portion  of  the  diaive  which  had  iiean  read, 
repeated  to  him. 

2.  Saub— Habhusss  Esbob. 

Even  had  the  action  of  the  court  In  re- 
fnainc  to  quash  the  indictmwt  been  error,  it 
would  have  bem  harmless,  and  cured  by  Code 
1896,  i  4888. 

8-  JuBT— Spbcxal  Teitiss— Motion  to  ^uabh. 

A  motion  to  qaaah  a  special  venire,  not 
made  until  after  the  Jury  bad  been  selected  and 
accepted  by  both  the  state  and  defendant,  waa 
too  lat& 

[Ed.  Note.— For  cases  In  pdnt,  see  vol.  SI. 
Cent.  Dig.  Jury.  1  644.] 

4.  HUBDER— EVIDENOB— PaXVIOUS  ThBXATB. 

In  a  prosecution  for  murder,  evidence  of 
previous  threats  bs  deceased  against  defendant, 
and  of  the  latters  ph^ieal  oonditlmi,  is  not 
admissible  unless  It  b  also  shown  tliat  defend- 
ant acted  in  self-defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  SS  318,  §38.] 

6.  Sami!— SKLr-DmnBE. 

Where,  In  a  proeecutiou  fOr  murder,  the 
testimony  showed  without  oonflict  that  defend- 
ant and  deceased  engaged  In  a  difficulty,  during 
which  deceased  strocs  defendant,  wno  went 
home  and  got  a  gun,  and,  returning,  shot  de- 
ceased while  tbe  latter  was  approachlns  him 
with  a  pair  of  brass  knocks  in  his  haira,  but 
while  dnendant  was  some  distance  away,  and 
In  an  open  roadj  with  every  cbance  to  retreat, 
there  was  no  evidence  that  defendant  acted  in 
self-defense,  and  hence  evidence  of  previous 
threats  by  deceased  was  inadmissible. 

[Ed.  Note^For  cases  In  point,  see  voL  26* 
Cent.  Dig.  Homicide.  If  400-402.] 

6.  Sakb— Pbxvious  DimouLTT— PAVnoxr- 
labs. 

In  a  prosecution  for  morder  the  particu- 
lars of  a  previous  difficulty  are  not  admissible. 

[Ed.  Note. — For  cases  in  point,  ses  vol.  2tL 
Cent.  Dig.  Homicide,  H  343,  898.] 

7.  Same— InBiBUcnoNS— "Dblibbeatb"  ahd 
"  Pbeicbditated"— Definition  . 

In  a  prosecution  for  murder,  an  instrnc- 
tloo  that  the  words  "deliberate"  and  "premedi- 
tated," as  used  In  the  statute  defining  murder, 
mean  only  that  the  slayer  must  intend,  before 
the  blow  is  delivered,  though  only  for  an  In- 
stant, that  death  will  be  the  result  Is  proper. 

[Ed.  Note. — For  cases  in  point,  see  voL  26L 
Cent  Dig.  Homicide,  §{  10,  091.] 

&  Saue. 

In  a  prosecution  for  murder,  an  Instruction 
that  If  tbe  defendant  purposely  killed  deceased 
with  wickedness  or  depravity  of  heart  toward 
deceased,  and  the  killing  was  determined  od 
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beforehand,  and  after  refiection,  for  however 
short  a  time,  he  was  gallts  of  mnrder,  was 

proper. 

[Ed.  Note. — ^For  casea  in  point,  W6  ToL  26, 
Cent  Dig.  Homicide,  U  19, 

Appeal  from  Circuit  Conrt,  Pickens  Coun- 
ty; 8.  H.  Sprott.  Judgo. 

Matt  Dunn,  alias  Lawrence  Hopkins,  was 
couTlcted  of  murder,  and  appeals.  Affirmed. 

The  defendant  excepted  to  the  giving  by 
the  court  at  the  written  request  of  the  state 
charges  numbered  1  and  2,  which  are  in  the 
following  language:  "(1)  •Deliberate'  and 
"premeditated,'  as  these  words  are  used  in 
the  statute  defining  murder,  means  only  this: 
that  the  slayer  must  Intend,  before  the  blow 
is  delivered,  though  It  be  for  only  an  in- 
stant of  time  before,  that  he  will  shoot  at 
the  time  he  does  shoot,  and  that  death  will 
be  the  result  of  the  shot;  or,  in  other  words, 
if  the  slayer  had  any  time  to  think  before 
the  act,  however  short,  such  time  may  have 
been  even  a  single  moment,  and  did  think, 
and  he  shot  as  the  result  of  an  Intention  to 
kill,  produced  by  even  this  momentary  opera- 
tion of  the  mind,  and  death  ensued,  tiiat 
would  be  a  deliberate  and  premeditated  kill- 
ing witbiu  the  meaning  of  the  statute  defin- 
ing murder  in  the  first  degree.  (2)  The  court 
charges  the  Jury  that  If  the  defendant,  in 
Pickens  county,  and  before  the  finding  of 
this  indictment,  purposely  killed  the  deceas- 
ed, Joe  Bay,  by  shooting  him  with  a  gun, 
with  a  wickedness  or  depravity  of  heart  to- 
wards said  deceased,  and  the  killing  was 
determined  on  beforehand,  and  after  reflec- 
tion (for  however  short  a  time  before  the 
fatal  shooting  was  done  Is  Immaterial),  the 
defendant  is  guilty  of  murder."  After  the 
court,  without  objection,  had  duly  impaneled 
the  Jury  to  try  the  case,  and  after  the  Jury 
had  been  selected  and  accepted  by  the  state 
and  tlie  defendant,  the  defendant  moved  the 
court  to  quash  the  special  venire  served  on 
him,  because  on  the  copy  served  on  him  the 
name  of  John  B.  Carver,  Jr.,  appeared,  and 
the  defendant  offered  testimony  tending  to 
show  that  there  was  no  such  person  as  John 
B.  Carver,  Jr.,  In  the  county  of  Pickens. 

WlUett  &  WUlett.  for  appellant  Massey 
Wilson.  Atty.  Gen.,  fw  the  State. 

DEXSOX,  J.  The  defendant  was  con- 
Tlcted  in  the  court  below  of  murder  In  the 
first  degree,  and  was  sentenced  to  Imprison- 
ment In  the  penitentiary  for  life.  From  the 
judgment  of  conviction  he  has  appealed. 

The  first  question  presented  by  the  record 
for  consideration  relates  to  the  action  of  the 
court  in  overruling  a  motion  to  quash  the 
Indictment.  The  motion  was  based  upon  the 
ground  that  one  Blchardson,  who  had  been 
summoned  as  a  grand  Juror,  was  not  present 
when  the  other  members  of  the  grand  Jury 
were  sworn,  but  that  be  came  In  the  court- 
room after  the  Jury  was  sworn,  and  while 
the  presiding  Judge  was  engaged  in  deliver- 
ing his  charge  to  the  Jury;  that  the  court's 


attention  was  called  to  the  fact  that  BIch- 
ardson  was  present,  and  thereupon  the  court 
had  him  duly  sworn  as  a  member  of  the 
grand  Jury,  and  he  took  his  seat  as  one  of 
the  Jury.  The  bill  of  exceptions  shows  af- 
firmatively that  the  presiding  Judge  then  re- 
hearsed that  part  of  the  charge  which  was 
delivered  In  the  abs^ca  of  said  Bldiardsou, 
and  the  Jury  was  then  charged  as  a  whole, 
and  placed  in  the  charge  of  a  balUfT,  with 
Instructions  to  retire  and  enter  upon  the  dis- 
charge of  their  duties,  and  that  BlchardsoB 
participated  In  the  finding  of  the  Indictment 
against  the  defendant  We  fail  to  see  any 
merit  In  the  contention  of  the  def aidant  up- 
on this  question,  eyea  it  we  were  without  a 
statute  regulating  such  questions.  Section 
62(18  of  the  Code  of  1896  points  out  the  only 
objection  which  may  be  taken  to  an  indict- 
ment, by  plea  in  abatement  or  otherwise, 
with  respect  to  the  formation  of  the  grand 
Jury.  The  ground  stated  in  the  statute  is 
that  the  grand  Jurors  were  not  drawn  In  the 
presence  of  the  persons  designated  by  law. 
Furthermore,  If  emu:  could  be  predicated  of 
the  court's  action  In  OTerrnlIng  the  motion, 
we  think  It  would  be  error  without  injury  to 
the  defendant,  and  would  be  healed  by  sec- 
tion 4333  of  the  Code  of  1896.  The  motion 
to  quash  the  special  venire  was  not  made 
until  after  the  Jury  to  try  the  case  had  been 
selected  and  accepted  by  the  state  and  the 
defendant  The  motion  came  too  late,  and 
for  this  reason.  If  for  no  other,  the  court  did 
not  err  In  overruling  it  Byan's  Case,  100 
Ala.  105,  14  South.  766;  Longmlre's  Case, 
130  Ala.  66,  30  South.  413. 

The  defendant  sought  to  prove  previous 
threats  made  by  the  deceased,  which  were 
communicated  to  defendant  before  the  fatal 
shooting.  As  was  well  said  in  the  case  of 
Butledge  v.  State,  88  Ala.  85,  7  South.  335: 
"Before  evidence  of  previous  threats  by,  or 
difficulties  with,  or  111  feeling  on  the  part  of 
the  deceased  is  properly  admissible  in  a 
homicide  case,  the  evidence  adduced  must 
have  some  tendency  to  establish  the  constitu- 
ents of  the  right  to  destroy  life,  that  life 
may  he  preserved,  which  are  that  the  ac- 
cused was  without  fault  In  brining  on  the 
fatal  rencounter;  that  he  was  in  imminent 
peril,  real  or  reasonably  apparent,  of  loss 
of  life  or  limb;  and  that  be  could  not,  as 
the  matter  presented  itself  to  him,  retreat, 
or  avoid  the  combat,  with  safety  to  himself. 
The  theory  of  the  rule  Is  that  a  right  to  kill 
can  never  be  the  result  of  the  violent  blood- 
thirsty dis[>o»ition,  revengeful  feeling,  or 
threats  of  the  deceased;  and  hence,  until 
there  are  facts  offered  which  go  In  some 
measure  to  establish  the  necessity  to  strike 
as  the  law  defines  that  necessity,  such  evi- 
dence Is  patently  Irrelevant"  Rntledge's 
Case.  88  Ala.  83.  7  South.  335;  Jones'  Case, 
116  Ala.  468,  23  South.  136.  The  ertdencA  In 
the  case  on  the  part  of  the  state  clearly 
showed  that  the  defendant  sought  the  de* 
ceased  and  killed  him  from  a  spirit  6t  retal- 
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latlon  and  revenge,  for  ttie  pnrpoBe  of  pim- 
Lsblng  the  -deceased  fbr  past  Injuries  dime 
blin. 

The  defendantfs  evidence  falls  ter  sbnt  itt 
maklne  a  cue  In  which  the  doctrine  of  sdf- 
defenae  could  be  rtghtfnllr  lnT<dEed.  The 
tesdmony  withont  conflict  diowed  that  on 
Snnday  mwnlng,  at  llie  house  of  one  George 
Hughes,  the  defendant  and  the  deceased 
were  ei^ged  In  a  game  of  craps,  and  that 
while  so  ei^ged  a  difficulty  occurred  he* 
tween  tbem;  and  the  evidence  of  the  defend* 
ant  tended  to  show  that  the  deceased  struck 
him  a  severe  blow  with  a  pair  of  brass 
knocks,  and  that  he  went  at  once  to  bis 
bouse,  a  mile  away,  got  his  gun  and  mule, 
and  went  back  towards  the  house  where  he 
had  left  the  deceased,  and  when  be  was 
wltldn  about  125  yards  of  the  bouse  his  mide 
atombled  and  threw  blm;  that  when  he 
arose  he  saw  the  deceased  coming  towards 
Um  from  the  bouse;  that  he  thNi  went  to> 
wards  the  deceased,  having  his  gun  in  his 
band,  and  told  the  deceased  to  stand  back; 
that  the  mother  of  the  deceased  was  between 
him  and  the  deceased,  and  seemed  to  be  try- 
ing to  keep  the  deceased  ba<ft;  that  the  de- 
ceased was  angry,  and  when  he  (defendant) 
got  within  about  thirty  yards  of  the  deceas- 
ed be  agatu  told  the  deceased  to  stand  back, 
and  that  defendant  then  retreated  about  six 
fteps  to  the  road,  where  he  stopped,  and 
sgain  told  the  deceased  to  stand  back;  that 
the  deceased  did  not  xtxnp,  but  finally  put  his 
mother  aside,  and  contiiiued  coming;  and 
that  he  then  shot  the  deceased.  He  further 
testified  tiiat  at  the  point  from  which  he 
shot  the  road  was  open  on  all  sides,  and  that 
when  he  fired  he  had  gotten  back  Into  the 
road,  and  was  standing  there,  and  made  no 
effort  to  retreat  any  furtber.  He  further 
testified  Uiat  whm  he  shot  the  deceased  the 
deceased  was  standing  in  George  Hughes' 
yard,  within  the  yard  Indosnre,  about  10  or 
15  steps  from  the  house,  and  about  26  steps 
from  the  defendant,  and  that  the  only  weap- 
on tbi6  deceased  had  was  a  pair  of  brass 
knncks.  Under  the  foregoing  evidence  there 
certainly  was  nothing  that  would  have  caus- 
ed a  reasonably  prudent  man  to  honestly  be* 
Here  that  he  was  In  Imminent  danger  of  be- 
ing killed,  or  that  he  would  Buffer  grievous 
bodily  harm  at  the  hands  of  the  deceased, 
25  stq>s  away,  and  armed  only  with  a  pair  of 
teass  knucks.  Moreover,  the  way  was  open 
to  the  defendant  to  have  avoided  tbe  taking 
of  life  by  retreat  Neither  was  there  any 
tendency  of  the  evidence  to  rebut  the  tend- 
ency of  the  evUence  tftat  defendant  sought 
tbe  opportunity  to  kill  the  deceased. 

We  are  clear  in  our  conclusion  that  the 
court  committed  no  error  In  sustelnlng  the 
objection  of  Hie  stete  to  the  evidence  sought 
to  be  obtained  by  the  deftedant  from  the 
wttoessea  Bessie  Hughes  kndAndy  Williams. 
Tbe  ruling  of  the  court  with  reference  to  the 
evidence  sought  to  be  ^iclted  from  the  wlt- 
ness  Bessie  Hughes  may  be  further  justified 


upon  the  princli^e  that  the  particulars  of  a 
previous  difficulty  are  incompetent  as  evi- 
dence. Harkness*  Case,  129  Ala.  71,30  South. 
78;  Wllllngbam's  Case,  130  Aht.  35. 30  South. 
429;  Gordon's  Case  (Ala.)  80  South.  1009. 

The  evidence  which  the  defendant  attempt- 
ed to  elicit  from  Dr.  tTpchurch,  as  to  tbe 
physical  condition  of  the  defendant,  stands 
In  the  same  eatery  vrlth  that  of  previous 
threats,  and  must  have  the  same  predicate 
for  Its  admission  before  it  is  relevant 

Qhai^  numbered  1  gtvea  at  the  reqdest  of 
the  stete.i8  substantially  a  copy  of  the  defini- 
tion of  the  terms  "deliberate"  and  "prmnedl- 
tate"  as  laid  down  in  the  case  of  Daughdrlll 
T.  Stete,  113  Ala.  82,  21  South.  378.  We 
think  the  d^nltlon  given  the  words  "de- 
liberate" and  "premeditate"  in  tbe  case 
above  dted  is  fully  stq>ported  in  the  cases  of 
Glevdand  v.  Stete,  86  Ala.  1.  S  South.  428; 
Smith  V.  States  88  Ala.  424;  Mitchell  v.  Stete. 
60  Ala.  26.  And  In  oth^  stetes  whldi  have 
stetntee  contelning  tbe  words  "deHberAte** 
and  "premeditated  as  dssoiptlve  of  murder 
in  the  first  degree  we  have  found  decisions 
which  sustein  the  view  that  the  kUhng  will 
be  willful,  dellbwate,  and  premedlteted  in 
all  cases  vrtiere  an  Intrait  to  kill  exlste  be- 
fore the  act  of  which  intent  the  mind  Is  ful- 
ly consdODS,  and  the  accused  thereafter  ex- 
ecutes the  intoit  by  killing,  without  regard 
to  the  IcDglh  of  time  Intervening  the  intent 
and  the  act  State  t.  Beattj,  61  W.  Ta.  232, 
41  8.  B.  484:  McAdams  T.  Btete^  26  Ark. 
406;  Wblteford  v.  Commonwealth,  6  Band 
(Va.)  721,  18  Am.  Dec.  771;  Donnelly  v. 
Stete,  26  N.  J.  Iaw,  463,  text  SIO;  State  v. 
Dowden,  118  N.  a  1146,  text  1168,  24  S.  B. 
722;  HairUunme  v.  Stete,  68  Miss.  77& 
There  was  no  error  in  giving  chsrge  num- 
bered 1. 

Charge  numbered  2  given  at  the  request  of 
the  state  has  hem  many  times  approved  by 
this  court,  and  the  court  committed  no  errw 
in  giving  the  charge.  Wllklns'  Case,  88  Ala. 
1,  18  South.  812;  Miller's  Case,  107  Ala.  40^ 
19  South.  87:  Kllgore^s  Case,  124  Ala.  24, 
27  South.  4:  Bonduranf  s  Case,  126  Ala.  81, 
27  South.  775. 

We  have  consldned  aU  of  the  grounds  of 
error  astigned,  and,  not  having  found  any 
mor  In  the  record,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

Affirmed. 

McGIiBLLAN,  O.  J.,  and  HARALSON  and 
DOWDBLL,  33^  concur. 


HANLBT  V.  STATB 
(Supreme  Court  of  Florida.    July  20,  1005.) 

1.  Appeal— Record— Biu  ov  Exccftions. 

Entries  required  to  be  made  In  the  record 
proper  of  a  trial  cannot  be  contradicted  by  the 
bill  of  exceptions, 

2.  Habeas  Cobpus — Coktsadictinq  Recobd. 

Entries  contained  in  the  record  proper  of 
a  trial  oiart  import  verity,  and  they  cannot  be 
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SUMtloned  on  habeas  corpiu.    If  tfae  record 
oes  not  state  the  troth,  application  should  b« 
made  to  the  trial  court  to  make  Its  records 
speak  the  truth. 
8.  Samb— Trial  oh  Sukdat. 

Where  a  petition  for  a  writ  of  haljeos  cor- 
pufl  alleges  that  the  petitioner  was  tried  on 
Sanday,  and  that  tfae  Judemeot  is  therefore 
void,  and  a  certified  copy  of  the  record  proper 
of  the  trial,  which  is  made  a  part  of  the  peti- 
tion, states  that  the  trial  was  had  <m  Satoraaj* 
a  writ  of  habeas  corpos  will  not  be  allowed. 

4.  SUNDAT— JUDIOIAI.  PbOGEEDINGS. 

to  what  period  of  time  is  Included  with- 
in the  oommon-law  prohibiti<Hi  of  judldal  pro- 
ceedings on  Sandar,  see  anthoiities  cited. 
(Srllabos  hr  the  CoorL) 

In  Banc  Error  to  Circuit  Court,  Dnral 
County;  Rhydon  M.  Call,  Judge. 

Application  by  John  Hanley  for  writ  of 
habeas  corpns.  From  an  order  denying  tbe 
writ,  be  brings  error.  Affirmed. 

M.  C.  Jordan,  for  plaintiff  In  error.  W.  H. 
Ellis.  Atty.  Qen..  and  W.  J.  Bryan,  for  the 
State. 

PER  CURIAM.  A  petition  was  presented 
to  the  Judge  of  the  circuit  court  for  Duval 
county,  alleging  that  on  Sunday,  November 
20,  1904,  one  John  Hanley  was  tried  in  tbe 
criminal  court  of  record  of  Duval  county, 
Fla.,  upon  an  information  charging  him  with 
the  commlBslon  of  an  aggravated  assault  up- 
on oiLe  Rupert  M.  Ammons  on  August  29, 
1904,  and  was  found  guilty  of  assault  and 
battery,  and  on  November  26,  1904,  be  was 
eentenced  to  t>e  imprisoned  In  the  county 
Jail  of  said  county  at  hard  labor  for  tbe  peri- 
od of  six  months  and  to  pay  a  fine  of  $250, 
and  In  default  of  payment  of  said  flne  to  be 
further  imprisoned  at  hard  labor  In  said  Jail 
for  an  additional  period  of  six  months;  that 
tbe  said  John  Hanley  Is  new  detained  and 
Imprisoned  In  the  said  jail  by  the  sheriff  of 
said  county  upon  a  commitment  order  is- 
sued from  the  said  court  based  upon  said 
Judgment,  and  that  said  detention  and  Im- 
prisonment Is  without  lawful  authority,  be- 
cause the  said  court  was  without  Jurisdic- 
tion to  try  said  cause  on  said  Sunday,  No- 
vember 20, 1904,  and  that  said  Judgment  and 
sentence  of  said  court  Is  entirely  noli  and 
void.  The  petition  prays  fOr  a  writ  of  habe- 
as corpus,  directed  to  the  sheriff  of  Duval 
county,  that  the  said  John  Hanley  may  be 
f<»tbwlith  brought  before  tbe  Judge  to  do, 
submit  to,  and  receive  what  the  law  may  re- 
quire. 

A  duly  certified  transcript  of  the  record  of 
the  trial  In  the  criminal  court  of  record  of 
Duval  comity,  as  stated  In  the  petition.  Is  a^ 
tacbed  to  and  made  a  part  of  the  petition. 
The  record  prefer  of  the  trial  as  contained  In 
the  transcript  shows  that  the  Information 
was  filed  on  August  2S,  1904,  and  that  "after- 
wards, to  wit,  on  the  first  day  November, 
In  the  year  of  our  Lord  one  thousand  nine 
hundred  and  tour,  came  the  defendant,  JiAn 
Hanley,  in  his  own  pn^ter  person  and,  being 
duly  arraigned  in  open  conrt  to  this  Infwmap 


tlon,  pleaded  not  guilty.  •  •  •  And  aftdr- 
wards,  to  wit,  (m  the  19th  day  of  November, 
In  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  four,  the  defendant,  John  Han- 
ley, being  personally  present  In  open  court, 
and  the  cause  being  ready  and  coming  on  to 
be  heard,  came  a  Jury,  to  wit,  [six  names] 
who,  having  been  duly  elected,  tried,  and 
sworn  according  to  law,  and  having  heard 
the  evldencek  argument  of  counsel,  and 
charge  of  the  court,  retired  to  consider  their 
verdict,  and  after  due  deliberation,  return- 
ing Into  court  in  manner  and  form  of  law, 
upon  their  oaths  do  say:  'Jacksonville^  Fla., 
Nov.  19,  1904.  We,  the  Jury,  find  the  de- 
fendant guilty  of  assault  and  battery.  C. 
Llghtfoot,  Foreman.' " 

A  motion  in  arrest  of  Judgment  was  made 
on  November  28d,  one  of  the  grounds  being 
that  the  "said  court  tried  said  cause  and 
charged  the  Jury  and  received  and  recorded 
tho  verdict  of  the  said  Jury  on  Sunday,  No- 
vember 20,  1904,  both  by  standard  and  local 
meridian  time;  said  cause  being  submitted 
to  tbe  Jury  12.-05  a.  m.  standard  time,  and  12:- 
35  a.  m.  local  meridian  time,  on  Sunday,  No- 
vember 20,  1904."   This  motion  was  denied. 

A  motion  for  a  new  trial,  containing  in 
substance  the  same  ground  and  supported 
by  two  affidavits,  was  denied,  and  tbe  de- 
fendant was  sentenced  November  26,  1904. 
The  order  denying  tbe  motion  for  new  trial 
as  shown  by  the  bill  of  wceptlons  contains 
the  following:  'The  statements  In  tbe  af> 
fidavlts  submitted  by  defendant  In  support 
of  said  motion  as  to  the  submission  of  said 
cause  to  the  Jury  after  12  o'clock  p.  m.  stand- 
ard time  on  Saturday,  November  19,  1904, 
were  Incorrect.  That  the  Judge  looked  at  his 
watch  after  he  finished  giving  bis  chaise  to 
and  submitted  said  cause  to  said  Jury,  and 
that  bis  watch  [whl<A  was  correct]  showed 
that  It  was  11:68  o'clock  p.  m.  standard  time 
on  Saturday,  November  19,  190^  whoi  said 
Jury  retired  to  consider  of  tbelr  verdict.'* 

The  drcult  Judge  denied  tbe  writ  of  habeas 
corpus,  and  allowed  a  writ  of  error  to  this 
court 

The  only  error  assigned  hrae  Is  "refusing 
tbe  petition  In  behalf  of  said  John  Hanley 
for  a  writ  of  habeas  corpus  as  prayed  for  In 
said  peutlon." 

The  contention  is  that  the  cause  was  sub- 
mitted to  tbe  jury  by  tbe  court  after  12 
o'clock  by  local  meridian  time  on  Saturday 
night,  and  that  the  Judgment  of  tbe  court  Is 
therefore  void. 

The  entries  In  the  record  proper  In  the 
trial  court  show  tha^^the  trial  was  had  and 
the  verdict  rendered  on  Saturday,  November 
19,  1904,  and  the  motion  In  arrest  of  Judg- 
ment, stating  that  the  trial  was  bad  on  Sun- 
day, was  denied.  Entries  required  to  be 
made  In  the  reoord  proper  cannot  be  contra- 
dicted by  the  bill  of  exceptions.  Reynolds  v. 
State.  84  Fla.  17D,  16  South.  78,  and  authori- 
ties therein  dted. 

Tho  entries  contained  In  the  rec<H^  proper 
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of  a  trial  Import  verity,  and  they  cannot  be 
qaentloned  on  habeas  corpus.  If  the  record 
doea  not  state  the  truth,  aK>llcatlon  should 
be  made  to  the  trial  court  to  make  its  record 
apeak  the  truth.  The  transcript  of  the  rec- 
ord of  the  trial  ts  made  a  part  of  the  peti- 
tion, and  it  concluBlTely  rebuts  the  allegation 
of  the  pctltiott  that  the  trial  was  had  on 
Sunday.  The  order  of  the  circnlt  court  deny- 
ing the  writ  was  therefore  proper.  It  does 
not  become  necessary  to  decide  the  question 
presented  by  the  plaintiff  in  error,  but  the 
following  cases  bear  upon  the  point  as  to 
what  period  of  time  is  Included  within  the 
common-law  prohibition  of  Judicial  proceed- 
lugs  on  Sunday:  Hodge  t.  State,  29  Fta.  600, 
text  608,  10  South.  656;  Hiller  v.  English,  4 
Strob.  (S.  G.)  486;  Fox  t.  Abel.  2  Conn.  641. 

The  order  of  the  circuit  Judge  In  denying  a 
writ  of  habeas  corpus  Is  affirmed,  at  the  cost 
of  the  plalntlfE  In  error. 


WALDEN  7.  STATB. 
(Snprema  Goort  of  Florida,  Dividon  B.  July 
26.  1906.) 

1.  GananAL  Law— Feix)itt— Definition. 

The  term  "felony,"  whenever  it  occurs  In 
the  OoQsdtation  or  laws  of  this  state,  means 
any  criminal  offense  punishable  with  death  or 
imprisonment  in  the  state  penitentiary. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  14, 
Cent.  Dig.  Criminal  Law.  8f  29-^1.] 

2.  Saue— Impbibohuknt. 

Whenever  paniabment  by  Imprisonment  is 
prescribed  by  law,  and  the  imprisonment  is  not 
expressly  directed  to  be  In  the  state  prison  or 
poiitentiary.  It  means  Imprisonment  in  the 
county  Jail. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Grhninal  Law,  {  8320.] 

3.  SUPBKME    COUBT  —  APPKLLATX  JualBDIO- 
TIOW. 

This  court  has  not  sppellate  Jurisdiction 
in  cases  of  conviction  of  misdemeanor  in  the 
criminal  courts  of  record. 

[Ed.  Note. — Fop  cases  in  point,  see  vol  16, 
Cent.  Dig.  Crhninal  Law,  |  2679.] 

4.  CaniiNAL  Law— Appial— DiSHiSBAK. 

Where  the  record  shows  a  want  ot  appel- 
late Jurisdiction  in  this  court,  the  writ  of  error 
will  be  dismissed  sua  sponte. 
(Syllabus  by  the  CourL) 

Error  to  Criminal  Court  of  Record,  Orange 
County:  Cedl  O.  Bott,  Judge. 

Aivlicatkn  by  Samuel  Waldw  for  writ  of 
•  habeas  corpus.  From  an  order  denying  the 

writ,  be  brings  orror.  Dismissed. 

Jones  &  Jones,  tor  plaintiff  in  enor.  W. 
H.  BlUa,  Attj.  Oen.,  for  the  State. 

PARKHILL,  J.  Id  the  criminal  court  of 
record  in  and  for  Orange  county,  on  the  16th 
day  of  May,  1904,  the  county  soilcltcv  filed 
an  Information  charging  "that  Samuel  Wal- 
den,  late  of  the  county  of  Orange  aforesaid, 
in  the  county  and  stafe  aforesaid,  laborer, 
on  the  Ist  day  of  October,  in  the  year  of 
enr  Lord  one  thousand  nine  hundred  and 
Oiree,  wttb  force  and  arms,  at  and  In  liie 
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county  of  Orange,  state  of  Florida,  afore- 
said, did  •  •  •  bave  carnal  interconrae 
with  one  Tbeola  Love,  an  unmarried  female 
under  the  age  of  sixteen  years,  contrary  to 
the  form  of  the  statute,"  etc.  Thereupon  the 
defendant  by  his  attorneys  moved  the  court 
to  quash  the  said  Information  on  several 
grounds  set  forth  In  the  motion.  Tills  mo- 
tion was  denied,  the  defendant  entered  a 
plea  of  not  guilty,  and  then  followed  a  trial 
by  a  Jury  and  a  verdict  of  gtillty  as  charged 
in  the  information. 

After  overruling  motions  for  new  trial  and 
in  arrest  of  Judgment,  the  court  sentenced 
the  defendant  to  be  confined  by  Imprison- 
ment in  the  state  penitentiary  at  hard  labor 
for  the  term  of  two  years.  From  this  sen- 
tence and  Judgment  the  defendant  sued  out 
a  writ  of  error  to  this  court  and  flies  many 
assignments  of  error.  We  cannot  consider 
these  assignments  of  error,  for  this  court  la 
without  Jurisdiction  to  decide  them. 

Section  6  of  article  6  of  the  Constltntlon  of 
Florida  of  1886  is  aa  follows:  "She  Supreme 
Court  shall  have  appellate  Jurisdiction  in  all 
cases  at  law  and  In  equity  originating  in  cir- 
cuit courts,  and  of  appeals  from  the  circuit 
courts  in  cases  arising  before  Judges  of  the 
county  courts  in  matters  pertaining  to  tiielr 
probate  Jurisdiction  and  in  the  management 
of  the  estates  of  Infants,  and  in  cases  of 
conviction  of  felony  In  the  criminal  courts, 
and  In  all  criminal  causes  originating  in  the 
circuit  courts." 

Section  25  of  article  IS  of  our  Constitution 
defines  "felonies"  as  follows:  "The  term 
'felony,'  whenever  It  may  occur  in  this  Con- 
stitution or  in  the  lawa  of  the  state,  shall 
be  construed  to  mean  any  criminal  offense, 
punishable  with  death  or  Imprisonment  In 
the  state  penitentiary." 

The  plaintiff  in  error  was  tried  and  con- 
victed in  the  criminal  court  of  record  In  and 
for  Orange  county  of  a  crime  which  is  made 
a  misdemeanor  by  statute. 

SecUon  1.  c.  4966,  p.  Ill,  Acto  1901,  amend- 
ing section  2698  of  the  Revised  Statutes, 
reads  as  follows:  "Whoever  has  carnal  in- 
tercourse with  any  unmarried  female  who  la, 
at  the  time  of  such  Intercourse,  under  the 
age  of  eighteen  yeara,  shall  be  punished  by 
imprisonment  not  more  than  10  years,  or  by 
flue  not  exceeding  (2,000,  or  by  both  fine  and 
Imprisonment" 

Without  committing  ourselves  to  the  propo- 
sition that  the  indictment  before  us  sufficient- 
ly charges  a  crime  in  its  allegations  descrip- 
tive of  the  female  with  whom  the  defendant 
Is  charged  with  having  sexual  Intercourse,  it 
Is  clear  that  the  defendant  was  prosecuted, 
tried,  and  convicted  by  virtue  of  the  pro- 
visions of  chapter  4966,  p.  Ill,  Acts  1901. 
This  statute  prescribes  a  punishment  by  im- 
prisonment not  more  than  10  years,  without 
directing  that  the  imprisonment  is  to  be  In 
the  state  prison.  Section  2361  of  the  Re- 
vised Statutra  of  1892  provides  that  "when- 
ever punisbment  by  Imprisonment  la  pre- 
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scribed,  and  Om  ImpriBonmoit  Is  not  ex- 
presslj  directed  to  be  In  the  state  prison,  it 
shall  be  taken  and  held  to  be  In  the  countr 
jaa" 

It  Is  clear,  from  the  provisions  re^ferred  to, 
tlmt  the  offense  tot  which  the  defendant  was 
tried,  and  of  which  he  was  couTlcted,  Is  only 
a  mlsdemeanw.  The  penalty  Imposed  upon 
the  d^endant  was  nnanthorized  by  law. 
This  court,  therefore,  has  no  appellate  Jorla- 
dlctlon  In  this  case,  and  the  writ  of  wror  Is 
dismissed  for  want  of  Jurisdiction, 

TATLOR  and  HOCKBR,  JJ.,  concnr. 

SHAGKLEFORD,  O.  J.,  and  GOCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  oi4iH 
ion. 


STATE  sz  rd.  SUNDAY  t.  RICHARDS.  Tax 
Assestor. 

(Snpreme  Court  U  Florida.    Jnly  20.  190tL) 

1.  MANDAinTB  — MlNIRWAI.  OlTICBB— PKB- 
FOBICAHOB. 

A  writ  of  mandamiiB  may,  In  the  exercise 
of  a  sound  Judicial  discretion  of  the  court,  be 
Issued  to  enforce  tlie  performance  of  a  legal 
duty  imposed  by  law  upon  a  ministerial  officer, 
where  such  duty  does  not  involve  the  exercise 
of  discretion  of  Judgment  by  the  officer,  and  the 
relator  has  a  clear  legal  right  to  have  such  duty 
performed,  and  there  is  no  other  adequate  rem- 
edy provided  by  law. 

[Ed.  Note. — ^For  cases  in  point,  see  TOl.  S3, 
Cent  Dig.  Mandamos.  H  133,  184.] 

Z  Saicz— When  Denied. 

A  writ  of  mandamus  will  not  be  awarded 
when  it  is  evident  that  substantial  rights  of 
parties  not  before  the  court  are  iovolved. 
8.  Sahb— Adequate  Legai.  Beubdt. 

Where  another  adequate  legal  remedy  Is 
provided  by  law,  the  court  in  its  discretion  will 
not  grant  a  writ  of  mandamus. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
Cent.  Dig.  Mandamus,  $9  8-84.] 

4.  Baus— Plaoihg  Lards  on  Tax  Roll. 

A  writ  of  mandamna  will  not  lie  to  compel 
a  tax  assessor  to  place  lands  upon  the  tax  rolls, 
where  the  lands  nave  heea  previouslv  sold  to 
the  state  for  nonpayment  of  taxes  ana  they  are 
not  included  In  the  lists  of  lands  certified  by 
the  Comptroller  to  the  assessor  for  assessment ; 
!t  not  being  shown  that  an  application  under 
the  law  has  been  made  to  the  Comptroller  for 
relief. 

5.  Saice—Altbbnatitb  Wbit. 

In  mandamus  proceedinga,  the  alt^native 
writ  takes  the  place  of  a  declaration  at  law, 
and  It  is  essential  that  it  should  show  a  clear 
prima  facie  case  in  favor  of  the  relator. 

[Ed.  Note. — For  cases  In  point,  see  toL  8S» 
Cent.  Dig.  Mandamus,  8  326.] 

6.  Sauk— Pbika  Facie  Case. 

The  alternative  writ  in  mandamns  proceed- 
ings must  show  a  clear  prima  facte  case  In  favor 
of  relator.  In  order  to  make  ont  a  prima  facie 
case,  the  writ  abould  allege  all  the  essential 
facts  which  show  the  doty  and  impose  the  legal 
obligation  on  the  respondent  to  penorm  the  acts 
demanded  of  him,  as  well  as  the  facts  that  en- 
title the  relator  to  Invoke  the  aid  of  the  court 
In  oompelliot  the  perftmnance  of  sadi  dnty  or 
obligation. 

[Ed.  Note. — For  cases  In  point,  see  voL  88, 
Cent.  Dig.  Mandamus,  i  326.] 

(Syllabus  by  the  Court) 


In  Banc.  Error  to  Circtilt  Court,  Elscam- 
bla  County;  caiarles  B.  ParkblU,  Judge. 

Application  by  the  atat^  on  the  relation 
of  John  Sunday,  for  writ  of  mandamus  to 
W.  W.  Richards,  tax  assessor.  From  an 
order  dei^lng  the  writ,  relator  brings  error. 
AfBrmed. 

Blount  A  Blount  and  B.  D.  Beggs,  for 
plaintiff  in  error.  W.  H.  Ellis,  Atty.  Oen.. 
and  Lb  J.  Reeves,  fw  defendant  In  emv. 

WHITFIELD,  J.    The  plaintiff  In  error, 
as  relator,  filed  In  the  (drcult  court  for  Bs- 
cambia  county  a  petition  praying  for  an  al- 
tematlTe  writ  of  mandamus.  In  which  it  is 
alleged  that  John  Sunday,  of  Escambia  comi- 
ty, Fla.,  was  on  January  1,  1905,  and  for  a 
long  time  prior  to  and  ever  since  that  date 
was,  has  been,  and  Is  now  the  owner  of  ser- 
eral  certain  and  described  pieces  of  real  es- 
tate situated  in  the  idty  of  Penaacola,  Es- 
cambia county,  Fla.;  that  W.  W.  Richards 
is  the  tax  assessor  of  said  county;  that  on 
the  5th  day  of  January,  1905,  r^tor  pres^t- 
ed  his  return  of  said  property  to  said  tax 
assessor,  and  requested  him  ta  assess  the 
same  on  the  assessment  roll  for  said  Escam- 
bia county  for  the  year  190S,  in  the  name  of 
relator,  hot  said  W.  W.  Richards,  nnmlndful 
and  rec^trdless  of  bis  duty  In  the  premises  as 
such  tax  assessor  as  prescribed  by  law,  fail- 
ed and  refused,  and  stUl  refuses,  to  receive 
said  return  of  said  property  tat  assessment, 
and  to  assess  the  same  in  the  name  of  rela- 
tor as  the  owner  thereof,  for  the  year  1905, 
and  alleges  and  claims  that  his  reason  for 
falling  and  refusing  so  to  do  is  that  said 
lands  have  be«i  certifled  or  sold  to  tiie  state 
of  Florida  lor  the  taxes  of  previous  years 
(the  date  of  each  such  sale  or  eotiflcaUon, 
the  number  of  tte  certificate,  and  the  de- 
scription of  the  severftl  pieces  of  property 
being  given),  and  that  said  lands  were  not 
Included  In  any  list  furnished  1^  the  Omip- 
troller  to  said  assessor  as  provided  by  law; 
and  that.  In  conformity  with  the  law  and 
under  special  instruction  from  the  Oomp* 
troller  of  the  state  of  Florida,  he  cannot  en- 
ter said  property  on  the  said  assessment  roll. 
The  petition  then  alleges  that  the  said  lands 
were  certified  or  sold  to  the  state  of  Florids 
as  alleged  and  claimed  by  the  said  W.  W. 
Richards  as  aforesaid,  bnt  that  each  and  all 
of  said  sales  and  certifications  of  said  lands  * 
w^  and  are  illegal  and  void,  fbr  reasoas 
set  out  in  the  petition.  It  is  further  alleged 
that  the  several  parcels  of  lands  have  been, 
each  year  since  the  said  respective  sales  or 
certifications  tho^f,  assessed  or  attempted 
to  be  assessed  by  the  tax  assessor  of  said 
Escambia  county  upon  the  assessment  roll 
of  said  Escambia  county  until  the  year  1902, 
and  the  taxes  which  were  assessed  against 
the  same  paid  or  th^  property  sold  by  the 
tax  collector  to  satisfy  the  same;  that  not 
until  the  year  1002,  or  after,  did  the  tax  as- 
sessor of  said  Escambia  coiuty  fall  or  refuse 
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to  asaesa  any  of  sold  lands  apon  the  asaess- 
ment  xoUa  of  aald  Escambia  county,  because 
of  TOCb  aalea  or  certlflcatlonB,  or  because  of 
any  requirement  of  law  or  special  Instrnc- 
tkiD  from  the  Comptroller  of  the  state  of 
Florida:  that  It  la  the  duty  of  said  W.  W. 
Blchards,  as  such  tax  assessor,  to  assess  said 
lands  as  stated;  that  relator  Is  without  rem- 
edy In  the  premises,  ucept  by  mandamus. 
A  writ  of  mandamus  Is  prayed  against  the 
said  W.  W.  Blchards,  as  tax  assessor  as 
aforesaid,  commanding  him  to  assess  the 
said  lands  on  the  assessment  roll  for  said 
Escambia  county  for  the  year  A.  D.  1900, 
and  assess  the  said  property  upon  said  as- 
■eesment  roll  In  the  name  of  relator  as  the 
owner  thereof. 

An  altematlve  writ  of  mandamus  issued, 
to  which  a  copy  of  the  petition  was  attach- 
ed as  a  part  thereof.  The  respondent  mov- 
ed to  quash  the  altematlTe  writ  on  the  fol- 
lowing grounds: 

(1)  That  the  relator  has  not.  In  and  hy  his 
petition,  made  or  stated  such  a  cause  as  doth 
or  ought  to  entitle  him  to  the  relief  prayed 
for. 

(2)  That  the  petition  shows  no  right  in 
relator  to  the  relief  prayed  for. 

(3)  That  the  petition  shows  no  legal  duty 
upon  the  respondent  to  do  the  acts  which 
the  petition  and  writ  seek  to  compel  bim  to 
perform. 

(4)  That  the  petition  seeks  to  compel  the 
performance  of  acts  spedflcally  forbidden  by 
statute. 

(6)  That  the  relator  has  other  complete 
and  adequate  remedies. 

(8)  That  it  appears  from  the  petition  that 
the  relator  baa  been  guilty  of  inexcusable 
laches. 

(7)  Tbat  it  appears  from  the  petition  that 
the  relief  sought  is  Inequitable. 

(8)  That  these  proceedings  substantially 
and  in  effect  constitute  an  action  against  the 
stote  of  Florida. 

(9)  That  the  relator  had  a  complete  and 
adequate  remedy,  whhdi  has  been  lost  by 
lachee. 

The  motion  was  granted,  and  the  alterna- 
tive writ  was  quashed,  and  a  writ  of  error 
was  taken  to  the  present  term  of  this  court 
The  following  errors  are  assigned:  (1)  The 
court  erred  In  granting  the  motion  of  re- 
spondent to  quash  the  alternative  writ  of 
mandamus;  (2)  In  granting  the  order  quash- 
ing the  alternative  writ  of  mandamus;  (3) 
In  rendering  judgment  In  favor  of  respond- 
ent 

A  writ  of  mandamus  may,  in  the  exercise 
of  a  sound  Judicial  discretion  of  the  court 
be  Issued  to  enforce  the  performance  of  a 
legal  duty  Imposed  by  law  upon  a  ministerial 
officer,  where  such  duty  does  not  Involve  the 
exercise  of  discretion  of  Judgment  by  the 
officer,  and  the  relator  has  a  clear  legal  right 
to  have  such  duty  performed,  and  there  Is 
no  other  adequate  remedy  provided  by  law. 
Towle  T.  State  ex  nL  Fisher,  Sheriff,  8  Fla. 


202;  State  v.  Crawford,  28  Fla.  441, 10  South. 
118,  14  L.  K.  A.  253. 

The  petition  alleges  that  the  tax  assessor 
refuses  to  assess  the  lands  because  said 
lands  have  been  certified  or  sold  to  the  state 
of  Florida  for  the  taxes  of  previous  years, 
and  that  said  lands  were  not  included  In  any 
list  furnished  by  the  Comptroller  to  said 
assessor  as  provided  by  law.  This  refusal  Is 
based  OD.  a  provision  of  the  revenue  law  that 
"the  assessor  shall  not  assess  any  lot  oi 
parcel  of  land  certified  or  sold  to  the  state 
for  any  previous  year,  unless  such  lot  or 
parcel  of  land  so  certified  or  sold  shall  be 
included  hi  the  list  furnished  by  the  Comp- 
troller to  the  assessor  as  now  provided  by 
law."  The  revenue  law  provides  for  the 
redemption  within  a  given  period  of  tax  cer- 
tificates certified  or  sold  to  the  state  for  non- 
payment of  taxes  on  the  land,  by  persons  In- 
terested in  the  land  covered  by  the  certifi- 
cates, and  provide,  also,  tbat  at  the  expira- 
tion of  the  period  of  redemption  the  title  to 
the  land  so  sold  or  certified  shall  be  held  to 
be  In  the  state,  and  the  certificate  shall  be 
evidence  of  the  title  of  tbe  stete.  The  law 
also  provides  for  the  sale  of  tax  certiflcates 
held  by  the  state,  and,  after  the  expiration 
of  the  period  of  redemption,  for  the  issue  of 
deeds  based  on  such  certificates  which  con- 
vey the  title  to  the  lands.  The  law  referred 
to  in  the  above  quotetlon  provides  that  the 
Comptroller  shall  annually  certify  lands  sold 
or  patented  by  tbe  United  States,  "together 
witti  the  various  classes  of  stete  lands  sold 
during  the  same  year,  to  the  assessors  of  tbe 
counties  In  which  such  lands  may  be  sit- 
uated." The  "classes  of  stete  lands"  refer- 
red to  Include  lands  the  title  to  which  had 
matured  in  the  stete  by  tax  sale  and  which 
had  been  sold  during  the  year. 

If  the  lands  had  been  sold  or  certified  to 
the  stete  for  the  texes  of  previous  years, 
and  they  were  not  included  In  lists  furnished 
by  tbe  Comptroller  to  the  tax  assessor,  aa 
provided  by  law,  the  statute  forbids  him  to 
place  them  on  tbe  tex  roll.  But  It  is  alleged 
"that  each  and  all  of  said  sales  and  certlfi- 
catlona  of  said  lands  were  and  are  illegal 
and  void"  for  reasons  set  out  in  the  peti- 
tion. The  real  purpose,  then,  for  which  man- 
damus is  asked,  is  to  have  the  previous  sales 
and  certifications  of  the  lands  to  the  stete 
for  the  nonpayment  of  taxes  due  thereon  de- 
clared illegal  and  void. 

If  the  certificates  are  held  by  tbe  stete, 
it  has  an  interest  in  the  question  of  their 
validity  or  invalidity,  and  the  stete  is  not  a 
party  to  this  suit 

This  court,  in  the  case  of  Stete  ex  rel. 
Dixon  V.  Trustees  I.  I.  Fund,  20  Fla.  402, 
has  approved  the  doctrine  that  the  fact  that 
there  are  other  claimante  to  land  who  are 
not  parties  to  the  proceeding  furnishes  suf- 
ficient ground  for  refusing  a  mandamus  to 
compel  the  performance  of  an  act  affecting 
the  title  to  the  land.  Tbe  averment  that  the 
claims  are  void  will  not  relieve  the  dlfflcultyv 
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for  tbe  court  wlU  not  nndertake  to  adjudi- 
cate claims,  whether  valid  or  not,  when  the 
claimants  are  not  parties  to  the  salt 

A  writ  of  maodamuB  will  not  be  awarded 
when  there  Is  other  adequate  legal  remedy 
provided  by  law,  by  action  or  otherwise. 
High  on  Bx.  Legal  Remedies  (fiA  Ed.)  |  15. 
The  fact  that  the  certificates  involved  here 
are  held  by  the  state  does  not  deprive  the 
relator  of  an  adequate  remedy.  The  statutes 
of  this  state  (section  394  of  the  Revised  Stat- 
ntes  of  1892.  and  section  12,  c  4S88,  p.  16, 
Acta  1901),  provide  an  easy  and  Just  method 
for  securing  the  cancellation  of  illegal  tax 
certificates  held  by  tbe  state.  The  latter  sec- 
tion Is  as  follows:  "Whenever  it  stiall  ap- 
pear to  the  Comptroller  that  the  taxes  on 
any  land  heretofore  sold,  or  that  may  here- 
after be  sold,  to  the  state  for  taxes,  were  not 
due  at  the  time  of  such  sale  upoa  the  lands 
or  any  part  thereof  embraced  In  any  certifl- 
cate  of  sale,  or  that  the  sale  was  otherwise 
Illegal  or  improper,  he  shall  have  power  to 
cause  to  be  cancelled,  in  whole  or  In  part^  or 
cause  to  be  surrendered  such  certificate  in 
such  manner  and  vpoa  such  terms  as  may  In 
his  Judgment  be  best  to  protect  the  Interest 
of  the  state  and  do  Justice  to  the  ownen, 
and  the  clerk  shall  make  such  cancellation  or 
surrender  on  the  order  of  the  Comptroller." 

In  the  case  of  State  ex  rel.  Hampton  t. 
McCIung  (Fla.)  87  South.  Gl,  the  court  was 
equally  divided  on  the  question  as  to  wheth- 
er or  not,  before  mandamus  will  He  ,1a  a 
proper  case  to  reinstate  a  pupil  who  has  been 
wrongfully  expelled  from  a  public  school, 
resort  most  first  be  had  to  the  county  school 
authorities  for  relief.  In  that  case  the  stat- 
nte  did  not  provide  specifically  for  a  remedy 
at  the  hands  of  the  county  school  authori- 
ties, but  such  authorities  had  general  su- 
pervision only  of  the  matter,  and  for  that 
reason  the  writer  hereof  was  of  the  opinion 
that  no  specific  and  adequate  remedy  was 
provided  by  law,  and  that  consequently  man- 
damus was  not  on  that  account  excluded.  In 
this  case  the  statute  furnishes  a  specific  and 
adequate  remedy  for  the  cancellatloD  of  tax 
certificates  held  by  the  state,  where  the  sales 
were  illegal  or  improper.  See  Marshall  t. 
Sloan,  S5  Iowa,  44S. 

A  relator  cannot  be  said  to  Iiave  a  clear 
legal  right  to  the  performance  of  an  official 
act  by  an  officer,  when  the  refusal  of  the 
officer  to  perform  the  official  act  is  the  result 
of  the  omission  of  the  relator  to  do  some- 
thing required  of  him  by  law,  at  least  in  the 
absence  of  a  sufficient  excuse  therefor  on 
tbe  part  of  the  relator.  The  taw  Imposes  up- 
on the  owner  of  lands  the  duty  of  paying  the 
taxes  due  thereon,  and,  when  a  tax  assessor 
refuses  to  assess  lands  because  they  have 
been  sold  to  the  state  for  the  omission  to  pay 
the  taxes,  the  party  who  so  omits  to  do  his 
duty  cannot  by  mandamus  compel  th^  tax 
assessor  to  assess  the  lands  to  bim  until  such 
omisflion  haa  been  remedied  In  some  legal 


way.  The  tax  certificates  held  by  the  state 
charge  the  relator  with  notice  tlmt  the  taxes 
have  not  been  juUd  on  the  lands  for  certain 
years,  and  relator  seeks  by  mandamus  to 
have  those  certificates  declared  void  by  man- 
damus. See  People  ex  rei.  Wood  v.  Board 
of  Assessors  of  Brooklyn,  187  N.  Y.  201,  83 
N.  B.  145;  People  ex  rel.  Durant  Land  Imp. 
Co.  V.  Jeroloman,  139  N.  Y.  14,  84  N.  B.  726; 
19  Am.  &  Bug.  Bncy.  Law  (2d  Bd.)  753. 

In  mandamus  proceedings  the  altematlTe 
writ  takes  the  place  of  a  declaration  at  law. 
and  It  Is  essential  that  It  should  show  m 
clear  prima  facie  case  In  favw  of  the  re- 
lator. State  ex  ret.  Fowler  t.  Flnley,  80 
ria.  302.  text  810,  11  South.  SOO.  In  the  case 
of  Puckett  V.  State  ex  rel.  Johnson,  33  Fla. 
386,  14  South.  834,  this  court  says:  "The 
alternative  writ  in  mandaipus  proceedings 
must  show  a  clear  prima  fade  case  In  favor 
of  relator.  In  order  to  make  ont  a  prima 
fade  case,  the  writ  should  allege  all  the  es- 
sential facts  which  show  the  duty  and  Im- 
pose the  legal  obligation  on  the  respondent 
to  perform  the  acts  demanded  of  him,  as 
well  as  the  facts  that  entitle  the  relator  to 
Invoke  the  aid  of  tiie  court  In  compelling  the 
performance  of  such  duty  or  obligation."  In 
this  case  only  a  few  of  the  allegations  of 
the  petition  are  Included  in  the  altMnatlve 
writ,  but  a  copy  of  the  petition  Is  attached 
to  and  made  a  part  of  the  alternative  writ 
Attention  la  called  to  this  as  not  being  vnp- 
er  practice. 

Tbe  Judgment  Is  aiBrmed. 

SHACKLBFOBD,  a  J.,  and  OOCERSILIi, 

J.,  concur. 

TAYLOR  and  BOOKER,  JJ.,  concur  ve- 
clally. 

PARKHILI^  disqualified. 

HOCKBR,  3.  I  concur  In  the  opinion  tiiat 
the  Judgment  should  be  affirmed  on  tbe 
ground  that  the  alternative  writ  shows  that 
the  property  Involved  has  been  assessed  each 
year  since  the  sales  and  certifications  there- 
of which  are  set  forth  In  the  writ  np  to  1892> 
•and  that  the  taxes  assessed  against  the  same 
were  paid,  or  the  property  sold  by  the  tax 
collector  to  satisfy  the  same.  If  tbe  prop- 
erty  has  been  subsequentiy  sold  by  the  tax 
collector,  it  may  be,  for  aught  that  appears 
to  the  contrary,  that  the  title  of  the  owner 
bas  been  thereby  divested,  and  has  vested 
In  the  state  or  a  private  person,  and.  If  so, 
he  has  no  legal  standing  in  this  proceeding. 
He  must  show  a  clear  prima  facie  case, 
whicb  entities  him  to  relief  In  tiila  proceed- 
ing. 

Upon  the  other  questions  Inrolved  I  ex- 
press no  opinion. 

TAYLOR,  J.,  concurs  m  the  above  views 
eipressed  by  HOOSBB,  J. 
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JORDAN  T.  STATB. 

<8iq>Taiie  Gonrt  of  Florida,  DlvMon  A.  Jnlj 
28.  3005.) 

1.  CBXHinAL  ]!JLW— BVIDBNCS— IdEKTITT. 

The  opinion  of  a  witness  as  to  the  ideotft; 
of  a  person  seen  bj  him  is  admissible,  where 
the  witness  has  a  previons  perscmal  acqaaint- 
anca  with  or  knowledge  ot  snch  penon,  and 
bases  his  cq^Inlon  niion  such  acquaintance  or 
knowledge. 

[Ed.  Note. — For  cases  In  point;  M*  ToL  14, 
Cent.  Dig.  Griminal  Law.  |  im] 

2.  AssAuis  miH  iHTSirr  to  Eili>-Ih8ibuo- 

TI0H8. 

In  a  proeecation  on  a  charge  of  assaalt 
with  Intent  to  commit  murder,  nnder  section 
2408  of  the  Bevised  Statutes  of  1892,  where 
there  Is  evidence  that,  as  W.  was  passing  along 
a  road  <m  a  moonlipit  night,  the  dezmdant 
"was  aqoatting  down  in  some  boshes  on  the 
outside  of  the  road,"  and  while  In  this  position 
shot  W.  in  the  arm  as  he  threw  It  up  to  pro- 
tect himself  from  the  sudden  assault,  a  charge 
Chat  *if  the  defendant  anlawfnlly  attempted  to 
shoot  W.  with  a  gon,  loaded  as  ehoqceot 
intent  to  kill  him.  but  withont  a  premeditated 
design  to  do  so,  but  such  attempted  diooting 
was  iHuninently  daogeroas  to  W.,  and  evinced 
apon  the  part  of  the  defendant  a  depraved  mind, 
regardless  of  human  life,  he  would  be  guilty  of 
an  assault  with  intent  to  commit  murder  in  the 
second  degree."  Is  not  subject  to  the  criticism 
that  it  is  "misleading,  irrelevant,  and  not  based 
on  the  charge  laid  In  the  indictment,"  as  the 
cliarge,  taken  in  connection  with  the  evidence 
in  the  case.  Included  the  idea  of  an  assault,  and 
an  assault  with  intent  to  commit  murd^  in 
the  second  degree  is  included  in  the  indictment 
ander  8ecti<Ki  2406  of  the  Revised  Statutes  of 
1892.  although  the  punishment  prescribed  there- 
for is  the  same  as  for  an  assault  with  tntent 
to  commit  mordw  in  the  flist  d^ree^ 

3.  GBtUllTAL  Law— InaTB0C7nOll»— HAUfLBBB 

Ebbor,  ~ 

Where  charges  are  exprensly  confined  to 
ofF^isea  of  a  less  degree  than  the  one  found  by 
the  verdict,  and  there  is  nothing  in  the  charges 
that  conld  have  influenced  the  jury  to  mislnter- 

gret  them  or  to  misapply  the  evidence  as  to 
igher  offenses  included  in  the  indictment,  and 
there  Is  evidence  to  sustain  the  verdict  found 
for  a  higher  offense,  and  there  Is  no  evidence 
to  warrant  a  verdict  of  guilty  of  an  offease  of 
a  lower  degree,  it  is  not  material  to  consider 
whether  the  charges  were  legally  accurate,  as 
applied  to  the  offenses  of  a  lower  degree  than 
the  one  found  by  the  verdict. 

4.  Sahe— Alibi. 

A  portion  of  a  charge,  that  as  a  defense 
an  alibi  "is  as  proper  and  l^ltlmate.  If  proven, 
as  any  other,  and  all  evidence  bearing  upon  that 
point  is  for  the  consideration  of  the  jury,"  is 
not  erroneous,  where  the  charge  also  contains 
an  instruction  that  "if,  in  view  ot  all  the  evi- 
dence, you  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  was  in  some  other  place  when 
the  crime  was  committed,  you  shoum  give  the 
defendant  the  benefit  of  the  doubt  and  find  him 
not  guilty,"  as  well  as  other  correct  instructions 
on  the  sabject  <tf  the  proof  of  an  alibi. 

K.  Saicb— Wnarit  of  Bvidbnce. 

It  is  not  error  to  abstracUy  charge  the 
jury  that,  in  determining  the  weight  of  the 
testimony  ot  a  witness,  the  jury  wifl  take  Into 
conslderBtlon  the  intelligence  of  the  iritness* 
the  circumstances  surrounding  him,  his  interest, 
likes,  prejudices,  manner  on  the  stand,  ap- 
parent  fairness,  means  of  observation,  etc., 
where  the  diargs  contains  the  statement  that 
"yoa  are  the  sMe  Judges  of  the  weight  of  the 
evidence  before  yon,  and  the  credit  to  be  given 
tha  witnesses  who  have  testified  in  the  case." 


6.  SaICB— iNSTBUOnONS  ALBEADT  GlTBIt. 

It  is  not  error  to  refuse  to  give  requested 
instmctions  that  have  already  been  given  sab* 
stantially,  though  in  difl«ent  language. 

(Syllabos  by  the  Court) 

Error  to  Circuit  Ooart,  Walton  County; 
Charles  B.  Parkhlll,  Judge. 

Meredith  Jordan  was  convicted  of  assault 
with  inteat  to  kill,  and  brings  oror.  Af- 
firmed. 

Daniel  Campbell  ft  Son,  for  plalntift  In  «r- 
ror.  W.  H.  £1118,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  plaintiff  In  error 
was  Indicted  in  the  circuit  court  for  Walton 
ootmty  for  an  assault  with  Intent  to  cmnmit 
mnrder  <m  one  Will  WllIlamB.  He  was  con- 
victed of  an  "assault  with  tntent  to  murder 
In  tbe  second  degree,"  and  from  a  judgment 
sentencing  bim  to  the  state  prison  for  four 
years  brings  this  writ  of  error. 

At  the  trial  M.  M.  Beeves,  a  witness  for 
the  state,  teetlfled:  "I  know  Meredith  Jor- 
dan. *  *  *  I  remember  the  circumstan- 
ces of  tiie  shooting  of  Will  WUilams.  It 
was  a  brigbt  nuxmUght  night  I  heard  the 
report  of  a  gnn.  I  saw  a  man  come  by  my 
bouse  two  at  three  minntes  after  the  sboot- 
Ing.  He  was  probably  80  steps  from  me. 
This  man  I  saw  was  going  northward,  com- 
ing from  the  direction  ot  tbe  report  of  the 
gun.  •  *  •  xbe  man  I  saw  was  run- 
ning in  the  direction  of  Jordan's  house.  He 
had  on  a  cap  and  a  blue  Jumper.  *  *  *  I 
could  not  Bwear  exactly  who  It  was.  The  first 
sight  I  glimpsed  of  him,  I  thought  It  was 
Bugene  Groel^.  As  soon  as  I  saw  him,  I  saw 
It  was  not  Eugene  Crosby.  *  *  *  I  bad 
seen  Meredith  Jordan  In  the  morning  part 
of  tbe  day.  He  theu  bad  on  a  blue  Jumper 
and  cap.  Tbe  man  I  saw  was  about  the  size 
of  Meredith  Jordan,  and  dressed  like  he 
was.  He  bad  on  a  fi^zy  cap,  about  the  same 
kind  of  cap  that  Jordan  had  In  tbe  morning." 
Thereupon  tbe  state  attorney  propounded  tbe 
following  question:  "Who,  according  to  your 
best  Judgment,  was  the  party  you  saw,  from 
his  clothing,  size,  manner,  etc?**  The  defend- 
ant objected  to  tbe  queetfon,  "because  tbe  par^ 
ty  bad  already  sworn  that  be  could  not  swmx 
who  it  was,  and  that  tbe  question  called  for 
the  opinion  of  tbe  witness."  Tbe  dbJeetUm 
was  overruled  and  an  exception  was  tak«L 
Tbe  error  assigned  on  the  ruling  of  the  court 
permlttli^  tbe  question  Is  not  well  takoL 
Tbe  court  held.  In  tbe  case  of  Roberson  t. 
State,  40  Fla.  509.  text  G22,  24  Sooth.  474, 
478,  that  **the  opinion  of  a  witness  as  to  tbe 
identity  of  a  penHm  seen  by  bim  la  admissi- 
ble In  all  cases  wb»e  the  witness  has  a  pre- 
vious personal  acqaalntance  with  or  knowl- 
edge of  sucb  penKm,  and  bases  bis  opinion  ap- 
on sudi  acquaintance  or  knowledge."  The 
witness  bad  testified  to  previous  personal  ac- 
quaintance with  and  knowledge  at  Meredith 
Jordan,  tiie  defendant,  and  his  (Q)ini(»i  <m  the 
question  of  identity  was  admissible  as  against 
tbe  defendant's  objection.  Tbe  witness  then 
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answered:  "I  took  It  to  be  Meredith  Jor- 
dan. I  couldn't  s^vear  exactly  who  It  was. 
The  moon  being  on  the  south  side,  I  could 
not  see  his  face  distinctly.  According  to  my 
best  Judgment  the  man  I  saw  running  was 
Meredith  Jordan.  The  party  ran  behind  a 
clump  of  bushes  right  between  where  I  was 
standing  and  the  house  Meredith  Jordan  was 
living  In."  This  answer  only  confirmed  pre- 
vious t^tlmony  of  the  witness  which  was  not 
objected  ta  See  Alford  t.  State  (Tla.)  36 
South.  436. 

The  following  charge  given  by  the  court  was 
excepted  to  in  the  motion  for  new  trial,  and 
is  assigned  as  error:  "If  the  defendant  un- 
lawfully attempted  to  shoot  Williams  with  a 
gun  loaded  as  charged,  with  Intent  to  kill  him, 
but  without  a  premeditated  design  to  do  bo« 
but  such  attempted  shooting  was  imminently 
dangerous  to  WlUlams,  and  evinced  upon  the 
part  of  the  defendant  a  depraved  mind,  re- 
gardless of  human  life,  he  would  be  guUQr  of 
an  assault  with  intent  to  commit  mnrder  in 
the  second  degree."  The  Indictment  In  this 
case  charges  an  assault  with  Intent  to  com- 
mit murder,  under  section  2403  of  the  Revised 
Statutes  of  1892,  which  in  part  provides  as 
follows:  "Whoever  commits  an  assault  upon 
another,  with  int«it  to  commit  any  felony 
punishable  with  death  or  imprisonment  for 
life,  shall  be  punished  by  imprisonment  in 
tlie  state  prison  not  ^ceeding  twenty  years." 
Section  2380  of  the  Revised  Statutes  of  1892, 
provides:  "The  unlawful  killing  of  a  human 
being,  •  •  •  when  perpetrated  by  an  act 
Imminently  dangerous  to  another,  and  evin- 
cing a  depraved  mind  regardless  of  human 
life,  although  without  any  premeditated  de- 
sign to  effect  the  death  of  any  particular  in- 
dividual. It  shall  be  murder  in  the  second  de- 
gree, and  shall  be  punished  by  Impriaomnent 
In  the  state  prison  for  life." 

The  prosecuting  witness  testified  that,  as 
he  was  passing  along  a  road,  the  defendant 
"was  squatting  down  In  some  bushes  on  the 
outside  of  the  road.  The  moon  was  shining 
bright.  I  saw  that  he  was  going  to  shoot, 
and  I  threw  up  my  arm.  He  shot  the  gun  at 
me,  and  hit  me  in  the  arm." 

It  Is  contended  that  the  charge  above  quot- 
ed is  "misleading,  irrelevant,  and  not  based 
upon  the  charge  laid  In  the  Indictment,  nor 
any  of  the  minor  offenses  of  which  the  de- 
fendant might  have  been  found  guilty  tb^e- 
under."  The  charge  that  "if  the  defendant 
unlawfully  attempted  to  shoot  Williams  with 
a  gun  loaded  as  charged,  with  Intent  to  kill 
him,"  taken  in  connection  with  the  testimony, 
included  the  idea  of  an  assault.  The  lan- 
guage of  the  charge  with  reference  to  an  as- 
sault with  intent  to  commit  murder  In  the 
second  degree  was  not  necessary,  since  an  as- 
sault with  intent  to  commit  murder  In  either 
the  first  or  the  second  d^ee  subjects  the  of- 
fender to  the  same  punishment.  Davis  v. 
State,  35  Pla.  614,  17  South.  565.  As  there 
was  testimony  from  which  the  jury  could 
find  that  the  "shooting  was  Imminently  dan- 


gerous to  Williams,  and  evinced  on  the  part 
of  the  defendant  a  depraved  mind,  regardless 
of  human  life,"  it  cannot  be  said  that  tbo 
charge  was  misleading  or  Irrelevant.  The  In- 
dictment charged  an  assault  with  Intent  to 
commit  murder,  which  Includes  murder  In  the 
first  and  second  degrees ;  and,  as  there  was 
evidence  to  sustain  the  charge,  no  harm  could 
have  resulted  to  the  defendant  by  the  refers 
ence  In  the  charge  to  murder  In  the  second 
degree,  since  the  punishment  Is  the  same  for 
the  offense  of  an  assault  to  commit  murder  in 
either  the  first  or  the  second  degree. 

The  third  assignment  of  error  relates  to  a 
charge  as  to  assault  with  intent  to  commit 
manslaughter,  and  the  fourth  and  fifth  as- 
signments of  error  relate  to  charges  as  to 
gravated  assault  There  is  nothing  in  me 
charges  which  could  have  Infiuenced  the  jury 
to  misinterpret  them,  or  to  misapply  the  evi- 
dence as  to  higher  offenses  included  in  the  In- 
dictment, and,  the  jury  having  found  the  de- 
fendant guilty  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,  which 
verdict  is  sustained  by  the  evidence,  and 
there  being  no  evidence  to  warrant  a  v^lct 
of  guilty  of  an  offense  of  a  lower  degree,  it  Is 
not  material  to  conelder  whether  the  charges 
were  legally  accurate  as  applied  to  the  of- 
fenses therein.  Marlow  t.  State  (Fla.)  38 
South.  653. 

The  court  charged  the  jury  as  follows: 
"One  of  the  defenses  Interposed  In  this  case  Is 
what  Is  known  as  an  allbl ;  that  is,  that  the 
defendant  vras  at  another  place  at  the  time  of 
the  commission  of  the  crime.  Such  a  defense 
is  as  proper  and  legitimate,  if  proven,  as  any 
other,  and  all  evidence  bearing  upon  that 
point  Is  for  the  consideration  of  the  jury.  If, 
In  view  of  all  the  evidence,  yon  have  a  reason- 
able doubt  as  to  whether  the  defendant  was 
in  some  other  place  when  tlie  crime  was 
committed,  yon  should  give  the  defendant 
the  benefit  of  the  doubt,  and  find  him  not 
guilty.  As  regards  the  defoise  of  an  alibU 
the  defendant  is  not  required  to  prove  the 
defense  beyond  a  reasonable  doubt  to  entitle 
him  to  an  acquittal,  nor  is  It  required  that 
such  evidence  should  be  absolutely  clear;  but 
It  Is  Bufflclent  if  it  raises  a  reasonable  doubt 
tn  the  minds  of  the  jury,  from  all  the  circum- 
stances of  the  case,  whether  or  not  the  ac- 
cused was  present  at  the  time  and  place  of 
the  commission  of  the  crime  charged."  The 
first  two  sentences  of  the  charge  were  exert- 
ed to  in  the  motion  for  new  trial,  and  con- 
stitute the  sixth  assignment  of  error.  It  Is 
insisted  that  the  expression  "if  proven,"  con- 
tained in  the  charge,  "as  used,  could  have 
misled  the  jury,  in  that  It  might  have  been 
construed  by  them  as  conveying  a  doubt  by 
the  court  as  to  the  sufficiency  of  the  evidence 
to  amount  to  proof."  The  charge  taken  as  a 
whole  is  not  subject  to  the  criticism  thus 
advanced.  It  correctly  stated  the  law  under 
the  decisions  of  this  court,  and  was  entirely 
fair  to  the  defendant,  gee  Morphy  v.  State, 
81  Fla.  166,  12  South.  468;  Garda  t.  State, 


Digitized  by 


HUOGB  T.  JACKSON. 


167 


34  Fla.  311.  16  South.  223;  Adauu  T.  State, 
34  Fla.  18S,  15  South.  905. 

Tbe  court  also  gave  the  following  charge: 
**Yaa  are  the  BOle  Jndgea  of  the  weight  of  the 
erldence  before  70a,  and  the  credit  to  be  giveu 
the  witnesses  who  liave  testified  In  the  case. 
If  there  is  any  conflict  in  the  testimony,  yon 
must  reconcile  it,  if  yon  can.   If  not,  yon 
may  beUere  or  disbelieve  any  witness  or  wit- 
nesses, as  yon  may  or  may  not  think  they  en- 
titled to  credit    In  determining  tbe  weight 
to  be  given  to  the  testimony  of  a  witness, 
the  Jury  will  take  into  consideration  the  In- 
telligence of  the  witness,  the  circumstances 
snrronndlng  tbe  witness  at  tlie  time  concern- 
ing which  he  testifies,  his  Interest,  if  any,  his 
bias  or  prejudice.  If  any,  his  manner  on  the 
witness  stand,  his  apparent  fairness  or  want 
of  fairness,  the  reasonableness  of  his  testi- 
mony^ his  means  of  observation  and  knowl- 
edge, and  the  character  of  his  testimony, 
whether  afflrmative  or  negative,  and  all  mat- 
ters and  facta  and  circumstances  on  tbe  trial 
bearing  upon  tbe  question  of  tbe  weight  to 
be  given  to  his  testimony,  and  give  to  the 
testimony  of  each  witness  such  weight  as  to 
yon  It  may  seem  fairly  entitled  to.  In  weigh- 
ing and  considering  the  evidence,  you  have 
and  should  use  the  same  common  sense,  Jndg- 
ment,  and  reason,  and  general  knowledge  of 
men  and  affaire,  as  yon  have  and  use  in  ev- 
eryday life."    In  the  motion  for  new  trial 
a  portion  of  this  charge  was  excepted  to,  and 
It  Is  asigned  as  error  as  follows:    "In  de- 
termining the  weight  to  be  given  to  the  tes- 
timony of  a  witness,  the  Jury  will  take  into 
consideration  the  Intelligence  of  the  witness, 
the  circumstances  surrounding  the  witness  at 
tbe  time  concerning  which  he  testifies,  his 
interest,  if  any,  his  likes  and  prejudices,  If 
any,  his  manner  on  the  witness  stand,  his 
apparent  fairness  or  want  of  fairness,  the 
reasonableness  of  his  testimony,  bis  means 
of  observation  and  knowledge,  the  character 
of  his  testimony,  whether  negative  or  afflrma- 
tive,  and  all  matters  and  facts  and  circom- 
stances  shown  at  the  trial  bearing  upon  the 
question  of  the  weight  to  be  given  to  his  tes- 
timony." The  portion  of  the  charge  excepted 
to  and  assigned  as  error  has  been  used  in  oth- 
er states.    See  Chicago,  Burlington  &  Qnin- 
cy  Railroad  Co.  v.  PollocSi,  195  111.  15fl.  text 
162,  62  N.  B.  831;  State  t.  Darrah,  152  Ma 
r>22.  text  530,  54  S.  \V.  226;   Deal  v.  iState, 
140  Ind.  354.  text  3G4,  39  N.  E.  930.   See,  also, 
John  D.  C.  T.  State  ex  rel.  Julia  V.  H.,  16 
Fla.  554,  The  portion  of  the  charge  excepted 
to  was  perhaps  unnecessarily  given,  but,  tak- 
en in  connection  with  the  other  portions  of 
tbe  charge  contained  in  the  same  paragraph. 
It  cannot  be  said  to  be  erroneous  as  a  matter 
of  law,  or  that  it  could  have  injured  the  de- 
fendant under  the  facts  of  this  case.   It  has 
no  reference  to  any  particular  witness  or  tes- 
timony, is  entirely  abstract,  and  is  controlled 
by  the  preceding  and  succeeding  sentences  of 
ttaecharga 


The  refusal  of  the  court  to  give  three  spe- 
cial charges  at  the  request  of  the  defendant 
was  not  error,  since,  even  If  the  requested 
charges  are  conceded  to  be  correct  proposi- 
tions of  law  as  applicable  to  the  facts  of  this 
case,  they  were  substantially  covered  by  <^ar- 
ges  already  given  by  the  court 

The  verdict  Is  sustained  by  the  evidence 

The  judgment  Is  affirmed. 

SHACKLEFORD.  a  J.,  and  OOCKBEtXi, 

J.,  concur. 

TAYLOR  and  HOCEER,  JJ..  concur  in  the 
oplnlcm. 

PARKHILL,  J.,  disqualified. 


KUOOE  T.  JACKSON.  SherUE. 
(Sn^eme  Court  of  Florida,  Division  B.  July 
26,  190fi.) 

1.  Abatehbnt  and  Revivaii—Death  or  Ds- 

rERDANT  IN  EbBOR— PbOCGDUBE. 

When  a  cause  is  pending  in  this  court, 
and  is  submitted  on  tbe  briefs  of  the  parties, 
which  have  been  filed,  and  oral  argument  is 
asked  for,  the  fact  that  one  of  the  parties  dies 
after  such  submlsaicHi  on  briefs,  does  noL  un- 
der a  proper  cooatruction  of  rule  17  of  the 
Supreme  Conrt  Practice  of  1895  (18  South. 
viiO,  render  a  revival  of  tha^oanse  necessary, 
in  order  that  this  court  may  have  authority  to 
render  its  decision  therein. 

2,  Sahe— Action  Against  Shsbiit— I>xais— 
SuBSTrruTioN  of  Stjccbbsoe. 

When  a  sheriff  has  levied  on  and  taken 
possession  of  personal  ^property  under  the  au- 
thority of  attachments  issued  in  creditors'  suits 
attacking  a  sale  and  a  transfer  of  said  property 
on  the  ground  of  fraud,  and  an  action  of  re- 
plevin is  brought  against  the  sheriff  by  the  ven- 
dee and  transferee  of  said  prdperty  for  the 
recovery  thereof,  and  pending  said  replevin  aait 
the  sheriff  dies,  his  successor  in  office  Is  the 
proper  part;  'to  continue  said  litigation,  and 
may  be  substituted  as  defendant  In  said  suit 
8.  Teul— Objections  to  Evioence. 

An  objection  to  the  introdaction  of  evi- 
dence in  a  trial  court  should  point  ont  specific- 
ally stHne  fact  or  principle  which  makes  the 
evidence  objectionable ;  otherwise,  unless  the 
evidence  is  wholly  bad,  and  not  competent  for 
any  punrase,  this  court  will  not  consider  such 
objection. 

4.  Stipulations— EvinENCB— Use  on  Second 
Tbial. 

An  agreement  between  the  attorneys  of  the 
respective  parties,  stating  the  facts  of  a  case, 
filed  on  the  trial,  which  by  its  terms  is  not 
limited  to  a  particular  occasion  or  a  temporary 
object,  may  be  used  on  a  second  trial. 

5.  TBIAL—DElfUBBEB  TO  B VI DB NOE  —  DENIAL 
OV  WlTBDBAWAL. 

Where  the  defmdant  In  a  case  on  trial 
demurs  to  the  evidence,  and  the  plaintiff  joins 
In  such  demurrer,  and  before  argument  thereof 
the  plaiutiff  moves  to  be  allowed  ta  withdraw 
his  joinder  in  demurrer,  because  the  demurrer 
does  not  correctly  state  the  evidence  on  behalf 
of  tbe  plaintiff,  and  the  itlaintiff's  attorney  does 
not  pomt  oat  to  the  trial  judge  in  any  way 
whatsoever  any  defects  in  the  statement  of  the 
evidence,  the  denial  of  such  motion  is  not  of 
itself  reversible  error. 

6.  Same— Sufficiency— JonoMENT. 

It  is  not  the  province  of  a  demurrer  to  evi- 
dence to  bring  bnore  the  court  an  Investigation 
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of  disrated  fads,  die  welriiing  of  the  force  of 
teBtimonr,  and  the  onestKm  of  piesamptions 
arising  from  the  eviaeDce.  It  it  intended  to 
Btate  and  admit  the  facta  which  the  adverse 
part;  attempts  to  prove,  and  not  merely  the 
testimony  woich  may  conduce  to  prove  them. 
Where  a  demurrer  to  evidence  violfttes  these 
principles,  and  a  judgment  is  rendered  thtfein 
By  the  trial  court,  this  court  will  reverse  the 
judgment  and  award  a  new  trial. 
7.  BAin. 

A  demnrrer  to  the  eridenca  la  to  be  taken 
moat  strongly  againat  the  demnirant 
(Syllabns  hr  the  Gonrt) 

Error  to  Circuit  Court,  Hlllsboronsh  Coun- 
ty; Joseph  B.  Wall,  Judge. 

Action  by  Robert  Mugge  against  T.  K. 
Spencer,  aberlff.  On  the  death  of  the  sberlff, 
and  the  subsequent  death  of  his  successor, 
who  had  been  substituted  as  defendant,  B. 
A.  Jackson,  sberlff,  was  made  party  defend- 
ant Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed,  without  oidnlon.  Re- 
versed on  rehearing. 

Oeo.  P.  Baney  and  J.  J.  Lunsford,  for 
plaintiff  In  error.  Solon  B,  Turman  and  F. 
M,  Slmonton,  for  defendant  In  error. 

HOCE^IB,  J.  This  Is  the  second  time 
tbls  case  has  been  before  this  court.  It  was 
decided  in  the  case  of  Spencer,  Sheriff,  t. 
Mugge,  34  Soutlv  271,  that  upon  the  facta  as 
presented  therein  the  plaintiff  was  not  en- 
titled to  recover  againat  the  sberifl.  That 
case  Is  referred  to  aa  showing  the  natnre  of 
the  suit 

The  original  defendant  In  the  court  below, 
T.  E.  Spencer,  sheriff,  died  on  May  6,  1901, 
while  the  case  was  pending  here  on  the  first 
writ  of  error;  on  June  11,  1903,  W.  G.  Spen- 
cer, administrator  of  T.  E.  Spencer,  upon  sug- 
gestion of  the  death  of  the  latter,  was  sub- 
stituted as  defendant  by  order  .of  the  court; 
and  on  December  12,  1008,  W.  T.  Lesley,  as 
sheriff  of  HlUsbra-ougb  county,  was  substi- 
tuted as  sole  defendant  and  the  name  of  W. 
C.  Spencer,  as  administrator,  was  stricken 
out  as  defendant  Subsequently,  on  the  sug- 
gestion of  the  death  of  W.  T.  Lesley,  sheriff, 
R  A.  Jackson,  sheriff,  bin  successor,  was 
made  party  defendant  here. 

On  DecembOT  12,  1903,  the  plaintiff, 
Mu^e,  filed  a  document  which  purports  to  be 
a  plea  In  abatement  demurrer,  and  excep- 
tion, questioning  the  authority  of  this  court 
to  render  Its  former  decision,  because  at  the 
time  the  decision  was  rendered  T.  E.  fen- 
cer was  dead,  the  case  had  not  been  revived, 
and  proper  parties  were  not  before  the  court; 
and  therefore  that  the  original  case  was 
Btin  pending  here,  and  the  drcolt  court  had 
no  Jurlsdicticm. 

Upon  a  hearing  this  pleading  was  over- 
ruled, and  this  ruling  Is  made  the  basis  of 
the  first  assignment  of  error  here. 

The  final  Judgment  in  the  case  of  Spencer 
V.  Mugge  was  rendered  here  on  April  17, 
1903,  and  our  records  show  that  the  case 
was  gnbmltted  to  this  coort  on  briefs 


both  parties  on  June  19,  1900.  Our  mandate- 
remanding  the  cause  was  issued  on  May  25, 
1903.  Hie  fact  that  oral  argument  waa- 
asked  for  when  the  briefs  were  filed  doea 
not  have  the  effect  of  postponing  the  snb- 
mlsslon  under  the  proper  construction  or 
rule  17  of  the  Supreme  Court  Practice  or 
1895  (18  South,  vlii).  This  was  decided  In 
the  case  of  OOarkson  v.  Ollbert  (per  curiam 
mem.)  44  Fla.  824,  36  South.  1045.  We  do- 
not  think  the  court  erred  in  substituting  W. 
T.  Lesley,  sheriff,  in  the  place  of  W.  CL 
Spencer,  as  administrator  of  T.  E.  lancer,, 
formerly  sheriff,  as  this  was  dcme  with  the- 
CMisent  of  W.  C.  Spencer,  and  W.  T.  Lesley, 
as  successor  in  the  sheriffalty  to  T.  E^ 
Spencer,  represented  the  creditors  In  at- 
tachment and  was  the  proper  party  to  con- 
tinue the  litigation. 

The  next  assignment  of  error  is  that  the- 
court  erred  In  pennlttlng  the  introduction  in 
behalf  of  defendant,  Lesley,  of  an  agree- 
ment between  the  attorneys  of  the  parties 
as  to  the  facts  of  the  case,  which  was  filed 
In  the  former  trial  before  the  referee.  The 
grounds  of  the  objection  below  were: 

(1)  It  is  not  a  part  of  the  reocnd  In  ttte 
cause  on  a  new  trial. 

(2)  Because  it  cannot  be  considered  a  part 
of  the  record,  without  holding  the  court 
bound  in  a  new  trial  for  the  acts  and  doings 
of  the  referee  in^  the  former  trial,  which 
plaintiff  insists  is  not  the  law. 

(3)  Because  It  Is  Incompetent  as  evidence 
In  the  cause. 

1.  As  to  the  first  ground,  it  dearly  ap- 
pears from  the  record  in  the  cause,  which 
was  brought  here  In  the  first  appeal,  that 
this  stipulation  was  a  part  of  said  record, 
and,  if  it  is  not  proper  evidence  here,  some 
specific  objection  showing  why  it  could  not 
be  used  should  have  been  made.  If  there 
was  anything  in  the  stipulation  which  lim- 
ited its  use  to  a  trial  before  the  referee,  that 
fact  should  have  been  pointed  out  to  the 
trial  judge  In  a  specific  objection.  Objec- 
tions to  testimony  ought  to  be  specific. 
Hoodiess  V.  Jemlgan  (Fla.)  36  South.  656, 
and  cases  cited. 

2.  It  does  not  follow  that,  because  it  was 
part  of  the  record  in  the  former  case,  the 
plaintiff  was  bound  by  the  acts  and  doings 
of  the  referee  on  the  former  trial.  It  was 
subject  in  this  case  to  any  proper  and  spe- 
cific objecticm  which  the  plaintiff  might  have 
made. 

3.  A  general  objectl(m  for  incompetence, 
not  specifying  in  what  particulars  the  evi- 
dence was  Incompetent,  is  not  sufficient,  un- 
less the  evidence  was  wholly  bad,  and  not 
competent  for  any  purpose.  This  Is  an  es- 
tablished rule  In  this  court  and  other  courts. 
8  Bncy.  P).  &  Pr.  218-228,  Indnrtve;  Hood- 
less  T.  Jemigan,  supra. 

The  rule  is  that  such  agreements,  when 
their  terms  are  not  limited  to  a  particular 
occasion  or  temporary  object,  may  be  used 
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on  a  eeoond  trial.  1  Am.  ft  Eng.  Enc7.  Law 
(2d  Bd.)  686,  699;  1  Greenleat  on  Br.  asth 
Ed.)  H  168.  186,  205;  Doe  t.  Bird,  7  a  & 
P.  6;  Farmers'  Bank  of  Maryland  t.  8prl«K» 
11  Md.  389;  Mercbants'  Bank  T.  Martne 
Bank,  3  GUI,  96;  s.  c.  48  Am.  Dee.  800,  and 
Dote306;  16  Qyc.  973. 

The  tiUrd  assignment  of  error  Is  tbat  the 
court  erred  In  refusing  to  permit  attomeTs 
for  the  plaintiff  to  wlthdnw  their  joinder 
In  demmrer  to  the  evidence  tendered  bj  at- 
torneys for  defendant,  because  the  demur- 
rer did  not  correctly  state  the  erldence,  and 
<M  not  tn  a  proper  manner  state  the  erldence 
estabUahed  on  behalf  of  12ie  plalntiet. 

The  record  tiiows  that,  after  the  first  de- 
mnrrer  to  the  evidence  1^  the  defendant, 
the  plaintiff  a^ed  that  the  case  be  re- 
opened  and  he  be  allowed  to  introduce  other 
erldence.  This  the  court  allowed,  and  other 
evidence  was  Introduced  by  the  plaintiff. 
After  the  plaintiff  had  again  rested,  the  de- 
fendant again  demurred  to  the  evidence  in 
writing,  and  the  plalntiCTs  attorneys  Joined 
In  the  demurrer.  Before  argument  of  the 
same  the  plaintiff's  attcwneys  asked  permis- 
^on  of  the  court  to  vrithdraw  their  Join- 
der on  d«nurrer  to  the  evidence,  because  It 
did  not  correctly  state  the  evidence  cm  be- 
half of  the  plaintiff.  The  court  rpfused  to 
permit  the  withdrawal  of  the  Joinder  on  de- 
murrer, to  which  ruling  the  plaintiff  except- 
ed. It  does  not  ap[>ear  that  the  plalntlfiTs 
attorney  pointed  out  to  the  court  in  any  way 
whatever  any  defects  in  the  statement  of 
the  evidence.  The  court  was  left  to  discover 
any  such  defects,  if  they  existed,  by  exam- 
ining the  evidence  and  comparing  it  with 
the  statement  thereof  in  the  demurrer. 

In  Morrison  v.  McKinn<m.  12  Fla.  652.  this 
court  held  that  it  is  discretionary  with  a 
court  whether  it  will  compel  a  parly  to  Join 
in  demurrer  to  evidence.  Before  we  would 
be  Justified  In  reversing  the  action  of  the 
trial  Judge,  we  should  be  assured  that  he 
abused  his  discretion;  and,  inasmuch  as 
there  were  no  defects  pointed  out  to  him.  we 
do  not  feel  called  upon  to  reverse  his  action. 
We  have  found  no  case  directly  in  point  but 
the  analogy  of  the  rule  which  requires  that 
objections  to  evidence  and  objections  to  find- 
ings of  fact  must  be  spedflc.  and  must 
point  oat  insafflciencles  and  defects  In  order 
tbat  they  may  be  Intelligently  dealt  with,  we 
apply  to  this  case,  and  hold  that  the  trial 
Judge  committed  no  reversible  error.  8  Ency. 
PL  &  Pr.  276;  Hoodless  v.  Jemfgan,  supra. 
To  encourage  a  loose  and  general  method  of 
making  objections  is  simply  to  create  pitfalls 
for  trial  judges. 

The  fonrth  assignment  of  error  Is  that  the 
court  vred  in  sostalnlng  the  demurrer  to  the 
evidence,  ^at  demurrer  was  In  the  follow- 
ing words: 

"Now  comes  the  defendant  In  the  above- 
mtitled  cause,  by  his  attorneys,  Solon  B. 
Tnrman  and  F.  M.  Omonton,  and  after  the 


plaintiff  had  introduced  his  evidence  In  said 
caus^  resting  his  case,  and  demurs  to  said 
evidence,  and  says  that  the  same  is  not  suf- 
ficient to  warrant  a  Jury  In  finding  a  ver- 
dict for  the  plaintiff  in  the  said  cause,  and 
the  defendant  sets  out  the  following  state- 
ment of  facts  that  the  evidence  proves  or 
tends  to  prove: 

"Flnt  That  J.  H.  May  was  the  owner  of 
the  property  In  qnestlon  up  to  some  time  In 
Hie  month  of  April,  1887,  and  was  In  pos- 
session thereof  up  to  said  time. 

"SeccHid.  Tbat  during  the  month  of  April. 
1897,  the  said  property  was  alleged  to  have 
been  conveyed  by  the  said  J.  H.  May  to- 
Robert  Miigge. 

"miird.  Tbat  the  sheriff  of  Hillsborough 
county,  on  the  18th  day  of  December,  1887, 
levied  certain  writs  of  attachment  and  execu- 
tion upon  the  property  In  question.  In  favor 
of  certain  creditors  of  the  said  J.  H.  Bfay, 
against  the  said  J.  H.  May,  the  same  amonnt- 
Ing  to  three  thousand  two  hundred  twenty- 
four  and  "/loo  (8.224.63)  dollars,  and  that 
Judgments  were  entered  theretm  against  J. 
H,  May,  the  same  amounting  to  three  thou- 
sand ^x  hundred  forty-nine  and  >'/too 
649.56)  dollars. 

"Fourth.  That  the  evld^ce  tends  to  show 
that  the  Indebtedness  was  contracted  by  the 
said  J.  H.  May  prior  to  the  date  of  the  said 
suits  as  set  out  In  the  stipulation,  and  that 
the  value  of  the  whole  property  in  question  at 
the  date  of  levy  was  $4,000,  and  of  the  gen- 
eral merchandise  store  was  $3,000. 

"Fifth.  That  the  proceedings  In  the  said 
suits  against  the  said  J.  H.  Hay  were  r^u- 
larly  conducted,  and  process  proi>erly  served, 
and  the  Judgments  therein  properly  entered.. 

"Sixth.  That  the  goods  levied  upon  by 
virtue  of  tiie  said  writs  of  attachment  and 
execution  against  J.  H.  May  were  the  same- 
goods  that  were  alleged  to  have  been  con- 
veyed to  the  said  Robert  Mngge  by  the  said 
J.  H.  May, 

"Seventh.  That  the  evidence  shows  that  the- 
sald  Robert  Mngge  was  In  possession  of  the 
said  property  some  time  during  the  month  of 
April,  1897,  and  that  he  appointed  one  James 
Hooper  as  his  manager  for  the  general  mer- 
chandise store,  who  continued  In  the  man- 
agement of  ttw  same  for  about  five  weeks, 
and  that  he  was  succeeded  io  said  manage- 
ment by  one  J-  H.  May,  who  continued  to- 
have  charge  and  control  of  the  said  merchan- 
dise store  until  the  19th  day  of  Novonber, 
1897,  as  an  employ^  of  said  Mugge. 

"ElghtiL  The  testimony  of  the  witness- 
Yates  tends  to  show  that,  while  J.  H.  May 
was  in  charge  of  the  store  as  Midge's  man- 
ager, he  took  goods  out  of  the  store  without 
having  them  charged  to  him;  that,  vtbea 
goods  were  furnished  by  witness  or  the  other 
clerks  on  May's  order,  they  were  charged  to- 
May,  but  tliat  May  was  in  the  babit  of  tak- 
ing goods  from  the  store  himself,  as  if  he  was. 
the  owner;  tha^  when  Mugge  discharged 
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May,  claimed  that  Mngge  owed  him  sev- 
«:al  montba'  salary,  wlifcb  Mugge  refused  to 
pay  on  aecount  of  his  dissatisfaction  with  the 
manner  in  which  May  bad  managed  the  busi- 
ness; that  May  took  what  money  there  ms 
In  the  cash  drawer,  which  was  cmly  a  few 
dollaxB,  after  paying  witness  $50  due  blm.  In 
the  presoice  of  Mngge,  wltiiout  objection 
from  Mngge.  He  also  took  a  safe,  becatue  he 
was  not  satisfied  with  the  price  at  which 
Diamond  inventoried  It ;  also  stMne  braid  and 
other  articles.  Also,  on  the  following  day, 
May  took  some  paints  and  lead,  while  no  <me 
was  In  tbe  store,  ercept  a  negro  employA. 
This  was  the  day  after  May  was  discharged. 

"Wherefore,  the  defendant  prayii  tbat  tbe 
plaintiff  may  be  reqalred  to  Join  in  this  de* 
morrer,  and  Judgment  be  altered  thearelxi 
against  the  plaintiff. 

"F.  H.  Shnontw. 
"S.  B.  Tnrman, 

"Attorneys  for  Defmdant** 

We  are  of  opinion  tbat  the  dicnlt  Judge 
erred  In  sustaining  tbe  demurrer.  It  Is  not 
the  province  of  such  a  demurrer  to  bring  be* 
fore  tbe  court  fm  investigation  of  tbe  facts  in 
dispute.  It  is  Intended  to  admit  and  state 
tbe  facts  which  tbe  other  party  attemi)ts  to 
prove,  and  not  morely  the  testimony  which 
may  (^mduce  to  prove  them.  It  la  Intmded, 
also,  to  admit  whatever  the  Jury  may  reason- 
ably Infer  ftom  tbe  e^dence.  Ingram  v.  Jack- 
sonville St  B.  Co.,  4S  ria.  324,  text  828,  SO 
South.  800.  Quoting  from  Morrlstm  v.  Mc- 
Klnnon,  12  Fla.  B52,  text  557.  this  court  said: 
"A  donurrer  to  evidence  ought  not  to  be  al- 
lowed, where  the  party  demurring  refuses  to 
admit  tbe  facts  which  the  other  party  at; 
tempts  to  prove,  nor  where  be  off«rs  con- 
tradictory evidence  or  attempts  to  establish 
inconsistent  propositions."  In  the  Instant 
case  there  was  an  evident  attempt  to  set  up 
tbe  evidence  of  the  defendant  against  tbe  evi- 
dence of  tbe  plaintiff,  and  to  bring  before  tbe 
court  an  investigation  of  tbe  fiicts  in  dispute, 
and  to  weigh  the  force  of  tbe  testimony  and 
the  presumptions  arlBlng  therefrom.  Tbe 
true  and  proper  object  of  a  demurrer  to  evi- 
dence is  to  refer  to  the  court  the  law  arising 
from  an  admitted  fact — a  certain  and  de- 
terminate fact.  Where  the  evidence  is  con- 
flicting, and  not  clear,  certain,  and  deter- 
minate. It  Is  the  province  of  the  jury  to 
weigh  it  and  the  presumptions  arising  there- 
from. Ingram  V.  JecksoDvllle  gt  R.  Co.,  su- 
pra. The  evidence  set  up  In  such  a  demur- 
rer is  to  be  taken  most  strongly  against  the 
demurrant  Fee  v.  Florida  Sugar  Mfg.  Co., 
36  Fla.  612,  18  South.  853.  See,  also,  Hlggs 
V.  Shehee,  4  Fla,  382;  Wilkinson  v.  Pensaco- 
la  &  A.  R.  Co..  35  Fla.  82,  17  South.  71; 
Hanover  Plre  Ids.  Co.  v.  Lewis,  23  Fla.  193, 
1  South.  863:  HInote  v.  Simpson,  17  Fla. 
444.  Tbe  demurrer  to  the  evidence  Is  evi- 
dently In  violation  of  the  principles  laid 
down  In  our  decisions,  and  should  not  faave 
been  sustained. 

Tbo  Judgment  Is  revwsed,  and  a  new  trial 
awarded. 


TAYLOB  and  PABKHILL,  JJ.,  concur. 

COCKRBLIi  and  WHITFTRT.D,  con- 
cur in  tbe  opinion* 

SHACELBFOBD,  O.  J.,  disqualified. 


NATIONAL  BANK  OF  STATE  OF  FLOB- 
IDA  V.  A.  B.  OAMPBELL  CO.  M  aL 
(Supreme  Court  of  Florida.  Division  A.  Feb. 
24,  1008.) 

Appeal  from  Circuit  Court  Du'ral  County; 
Bhydon  M.  Call,  Judge. 

Bill  by  tbe  National  Bank  of  tb«  State  of 
Florida  against  the  A.  B.  Campbell  Cwnpany 
and  others.  Decree  for  defendants,  and  com- 
plainant appeal 

W.  H.  Baker  and  Alex.  St  Glaii^Abrams,  tat 
appellant   Cooper  &  Cooper,  for  appellees. 

FEB  OUBIAM.   Decree  affinned. 


PALMER  V.  TINSON  et  aL 
(Supreme  Court  of  Florida,  Division  A.  April 
8,  1003.) 

Error  to  Circuit  Court,  Hillsborough  County; 
Evelyn  C.  Maxwell,  Judg& 

Action  by  Thomas  Palmer,  receiver  of  Bank 
of  Tarpon  Springs,  against  James  U.  Tlnson 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error. 

C.  W.  Stevene,  for  pljtntiff  In  error.  P.  O. 
Knight  and  C.  0.  Whitaker,  for  defendants  in 
error. 

PER  CURIAM.   The  judgment  Is  affirmed. 


POBTEB  V.  BROWN  et  aL 
(Supreme  Court  of  Florida,  Division  B.  June 

a  1903.) 

Appeal  from  Circuit  Court  Sumtw  County; 
William  A.  Hocker.  Judge. 

Bill  by  Thomas  V.  Porter  against  John  W. 
Brown  and  others.  Decree  for  defendants,  and 
complainant  appeals. 

William  F.  Himes,  for  appellant  J.  G  B. 
Eoonce,  for  appellees. 

PER  CURIAM.    The  decree  U  affirmed. 


POWELL  V.  FLORIDA  LAND  &  IM- 
PROVEMENT CO. 
(Supreme  Court  of  Florida.  Division  B.  Feb. 
10,  1003.) 

Appeal  from  Circuit  Court  Sumter  County; 
William  A.  Hocker,  Judge. 

Bill  by  the  Florida  Xand  &  Improvement 
Company  against  W.  L.  Powell.  Decree  for 
complainant  and  defendant  appeals. 

Anderson  ft  Hocker,  for  appellant  I*  Q. 
Starbuck,  for  appellee. 

PBB  CDBIAM.   The  decree  Is  affirmed. 


REBSTON  V.  REBSTON. 
(Supreme  Court  of  Florida.  Division  A.  March 
31,  1903.) 

Appeal  from  Circuit  Court  Duval  County; 
Rhydon  M.  Call,  Judge. 

Bill  by  Albert  M.  Rebston  against  Annie  M. 
Rebston.  Decree  for  defendant,  and  complain- 
ant appeals. 

D.  C.  Campbell,  tor  appellant  A.  W.  Cock- 
rell  &  Son,  for  appellee. 

PEE  -CURIAM.  Tbe  decree  is  aflbmed. 
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MORAGNB  et  al.  t.  DOB  ex  dam.  MORAONB 
et  al. 

(Saprema  Court  of  Alabama.    May  11,  1906.) 

1.  BbnonCSNT— iHTEBKat  BsOOTnABLB— MlM- 

UAi.  Rights. 

Ejectment  will  lla  to  recover  a  mineral  In- 
terest in  lands. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Ceat.  Dig.  Mines  and  Minerals,  S  136.] 

2.  SiJiB— Right  to  Maintain— Aduinibt&a.- 

TOBS. 

An  administrator  may  maintain  ejectmoit 
to  recoTer  possession  of  tlie  real  estate  of  bis 
intestate,  regerdlees  of  whether,  when  recover- 
ed, it  ia  intended  for  distribntion  or  the  pay- 
ment of  debts. 

[EM.  Note. — For  case*  In  point,  see  vol.  22, 
Cent  Dig.  Xhcecntors  and  Administrators,  f 
689.] 

8.  JjB  Pkndknb— What  Constitdtw. 

The  pendency  of  a  bill  in  chancerr,  filed 
by  an  heir  at  law  for  Ae  removal  of  the  ad- 
ministration of  the  estate  Into  chancery,  for 
distribatlon  amonc  tlw  heirs,  and  not  seeking 
to  fix  any  lien,  charge,  or  incumbrance  on  the 
land,  and  on  which  an  ordinary  money  decree 
is  rendered,  is  not  lis  pendens,  snch  as  to  aftect 
the  title  to  land  sold  nnder  aecntlon  issued  on 
the  decree  r^idered. 

4.  Tenancy  in  Comuon— SimAifOB  or  Txn- 

ANCT— AdVKBSB  POBBUBZOK— NICBBSITT  Of 

OUSTKB. 

Where  a  tenant  in  common  conveyed  his 
tntarsst  In  the  premises,  reserving  mineral 
ri^ls,  to  a  oo-tenant,  the  tenancy  in  conunon 
in  the  mineral  rights  was  not  disturbed,  and  In 
the  absence  of  an  open,  notorlons  assortion  of 
claim  by  the  vendee  to  the  mineral,  and  some 
direct  interference  with  or  denial  of  the  ven- 
dor's rights  therebi,  the  vendor  was  justified  in 
assuming  that  the  vendee's  holding  ot  the  land 
was- In  accordance  with  the  terms  of  his  deed, 
and  there  was  no  aoch  ooater  as  to  aet  limita- 
tions In  motira  against  the  TendQr*B  interest  In 
the  mineral  rights. 

5.  EncncKHT— Mbbhx  PBonrs— Dahagbb. 

In  ejectment  for  mln^al  rights,  where  de- 
fendant had  leased  the  premises  to  a  mining 
company,  the  royalty  received  by  him,  and  due 
to  him  nnder  the  lease,  was  a  proper  measure 
<ii  the  damages  recovoable  as  mesne  jvofltSL 
(L  Tbnahct  in  OoincoH— AcQUumOH  or  Ti- 

TCX— iNtTBElOENT  TO  CO-TKNART. 

A  tax  title  acquired  by  cma  joint  tenant 
Inures  to  all  the  co-tenants. 

[Bd.  Note. — ^For  cases  in  point,  eea  vtd.  4S, 
Onat.  IMg.  Tenancy  In  Common,  $  00.] 

Appeal  from  City  Conrt  of  Oadaden;  Jobn 
EL  Disque,  Judge. 

"To  be  officially  reported," 

Ejectment  hy  Eula  Moragne  and  others 
against  J.  M.  Moragne  and  others.  From  a 
judgment  for  plalntUfa,  defendants  appeal. 
Afflnned. 

^  Beheailng  denied  June  30.  1905. 

James  Aiken,  for  appttHanto.  Dortch  A 
Uartln  and  Goodhne  &  Blackwood,  for  ap- 
pellees. 

DOWUBLU  J.  This  Is  a  oommm-law  ac> 
tlon  of  ejectmoit  to  recover  an  undivided 
one-nlntii  Interest  In  and  to  the  Iron  ore 
contained  In  and  npon  a  certain  tract  of 
land  described  In  the  complaint  Five  de- 
mises vere  laid  In  the  complaint,  any  one 
of  which,  being  anpportod  by  the  evidence, 


would  entitle  the  plaintiff  to  a  Ji^Itfment  as 
mnch  BO  as  If  all  wan  made  out  !nie  right 
to  maintain  an  action  of  ejBctmoit  to  recov- 
er a  mineral  Interest  In  lands  was  decided 
by  this  conrt  In  the  case  of  Alabama  State 
Land  Ok  V.  raiompBoii,  104  Ala.  670.  STB,  16 
South.  440,  58  Am.  St  Rep.  80,  wherein  a 
jn^ment  was  here  rendered  In  favor  of  the 
plaintiff  In  a  common-law  ejectment  Bolt  for 
the  recovery  of  all  of  ttie  minerals  In  a  cer- 
tain tract  of  land. 

The  fifth  demise  laid  In  the  complaint 
coimtB  upon  title  In  G.  W.  Bwing,  T.  O.  Ew- 
loff,  and  Annie  D.  Faden,  as  the  administra- 
trix of  John  &  Paden,  deceased.  The  evi- 
dence showed  that  the  title  to  the  entire 
tract  of  land  In  amtrover^  was  originally 
in  John  B.  Moragne.  Upon  the  death  of  said 
John  B.  Moragne  In  1881.  the  title  vested 
In  hlB  eight  children.  In  the  year  1882  John 
B.  Moragne,  one  of  the  heirs  at  law  of  aaid 
Jcdm  8.  Moragne^  conveyed  bis  undivided 
on&^ghth  interest  to  appellant  J.  M.  Mo- 
ragne, reserving  and  excepting  the  mineral 
interest  On  the  19th  day  of  November, 
18B1,  Jobn  B.  Moragne  conveyed  the  min- 
eral Interest  in  these  lands  to  Dula  H  Mo- 
ragne. On  the  16th  day  of  January,  1892, 
J.  B.  Hale  obtained  a  judgment  In  the  city 
conrt  of  Gadsden  against  John  B.  Moragne. 
On  the  28a  day  of  May,  188^  Wm.  Chandler, 
BherUf  of  Btowah  county,  after  having  lev- 
led' an  execution  tiiereon,  and  after  sale  un- 
der said  levy,  executed  a  deed  conveying 
whatever  interest  John  B.  Moragne  might 
Btlll  have  in  the  lands  to  J.  B.  Hale.  On 
the  8lBt  day  of  May.  1894,  J.  B.  Hale,  J(An 

B.  Moragne,  and  Bulia  L.  Moragife  united  in 
a  deed  omv^ni^f  the  mineral  Interest  In 
questira  to  the  ^iden-Bvrliv  Hardware 
Company.  The  Paden-Bwlng  Hardware 
Oompany  was  a  partnership;  John  S.  Paden, 

C.  W.  Bwlng.  and  T.  O.  Ewlng  being  the 
membeov  aunpoBlng  the  same.  The  evidence 
showed  that  John  B.  Faden  died  in  1896,  and 
that  Annie  D.  Paden  became  and  is  still  the 
admlnlBtratrlx  of  the  estate  of  John  S.  Pa- 
den, decoBBed.  There  can  be  no  doubt  of 
the  right  of  an  administrator  to  maintain 
ejectment  to  recover  poaseBBiOtt  of  real  es- 
tate of  his  Inteetate,  and  this  without  re- 
gard to  whether,  when  recovered,  it  Is  in- 
tended for  dlBtrlbutlon  or  the  payment  of 
debtB.  Pendley  v.  Madison's  Adm'r,  83  Ala. 
484^  8  Sirath.  618;  Morgan  v.  Casey,  78  Ala. 
222;  Leatherwood  v.  Sullivan.  81  Ala.  468, 
1  South.  718;  LandfDxd  v.  DunkUn.  71  Ala. 
694.  The  case  of  Tkrver  v.  Bndth,  88  Ala. 
186,  cited  by  connsel  for  ai^eltant  is  not  in 
point  "nie  adminUitntrlx  here  Is  not  joined 
with  the  h^  at  law  of  tJie  Intestate,  but 
those  who  are  joined  with  her  as  coplalntlffa 
in  the  fifth  demlae  laid  in  the  complaint  are 
co-tenants  of  her  Intestate  In  the  intwest 
sued  for. 

The  deed  from  Bums,  as  aherllf,  to  Dun- 
lap,  on  whldi  the  defuidantB  base  a  claim 
of  title  to  the  mineral  interest  sued  for,  1b 
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Bubsequsot  In  ezecntlDn  to  the  deed  of  Chan- 
dler to  Hale,  z«lled  on  by  plaintiffs,  botli 
deeds  purporting  to  convey  the  interest  of 
John  B.  Moragne,  and  la  infsrlw  as  a  oon- 
reyance  of  title  to  the  latter  deed,  unless 
priority  is  given  It  on  the  doctrine  of  lla 
pendens,  as  contoided  for  by  appellant.  The 
deed  from  Bums  to  Dunlap  was  made  under 
a  sale  on  execution  issued  on  a  decree  for 
costs  tn  a  suit  in  equity.  The  theory  of  lis 
pendens  is  based  on  the  pendency  of  a  bill 
In  chancery,  filed  by  an  h^  at  law  of  John 
S.  Moragne,  deceased,  tor  the  removal  <tf  the 
administration  of  the  estate,  which  had  been 
committed  to  a  special  administrator,  into 
<^ncery,  for  the  purpose  of  the  setUement 
of  said  special  administration  and  for  dis- 
tribution among  the  heirs.  The  bill  whicb 
was  filed  did  not  seek  to  fix  any  Hen,  charge, 
or  Incumbrance  on  the  land  in  controv^y, 
and  the  decree  tiiat  was  rendered,  and  tm 
which  the  execution  was  Issued,  was  an 
ordinary  money  decree.  The  doctrine  is  thus 
stated  in  21  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
630:  "As  a  general  rule  an  action  or  snit 
brought  solely  for  the  recovery  of  a  money 
Jndgmrat,  or  for  othw  relief  not  directiy  af- 
fecting pn^terty,  will  not  constitute  lis  pen- 
dens; and  In  the  absence  of  fraud  or  collu- 
sion between  the  parties  thereto,  alienations 
are  valid  until  the  pnH>erty  is  afllxed  with  a 
judgment  or  execution  lien,  or  taken  into 
custody  by  an  attachment,  receivership*  or 
other  auxiliary  proceeding."  In  Houston  v. 
Timmerman  (Or.)  21  Pac.  1087,  4  I*  E.  A. 
716,  11  Am.  St.  Rep.  862,  It  is  said:  "Two 
things,  however,  seem  Indispensable  to  give 
the  doctrine  of  lis  pendens  effect:  (1)  That 
the  litigation  must  be  about  some  iQ)ecfflc 
thing,  which  must  necessarily  be  affected  by 
the  termination  of  the  suit;  and  (2)  tliat 
the  particular  property  involved  in  the  suit 
must  be  so  pointed  out  by  the  proceedings 
as  to  warn  the  whole  world  that  they  in- 
termeddle at  their  peril" — citing  Freeman  on 
Judgments,  SS  196,  197.  See,  also,  Hailey 
V.  Atto  (N.  Y.)  32  N.  B.  IOCS,  32  Am.  8t  Rep. 
T64.  We  are  nuable  to  see  any  room  for  the 
application  of  the  doctrine  of  lis  i>endens 
arising  out  of  the  chancery  proceedings  of- 
fered In  evidence  in  this  case. 

It  Is  shown  by  the  evidence  that  in  1882 
John  B.  Moragne,  through  whom  plalntUfs 
claim  tiUe  to  the  mineral  Interest  in  ques- 
tion, gold  to  the  appellant  J.  M.  Moragne  his 
surface  rights  in  the  land,  and  expressly  re- 
served his  right  to  all  iron  are.  Any  use 
that  appellant  might  have  made  of  the  sur- 
face, or  any  possession  he  might  have  of  the 
land,  would  be  referred  to  the  estate  created 
by  his  deed  until  be  did  amne  act  which  in- 
terfered with  John  B.  Moragne's  right  to 
the  iron  ore.  J.  M.  Moragne  and  John  B. 
Moragne,  as  heira  at  law  of  John  S.  Moragne, 
deceased,  were  co-tenants  In  the  Iron  ore. 
This  co-tenancy  to  the  Iron  ore  was  not  dis- 
turbed under  the  deed  to  J.  M.  Moragne  from 
John  B.  Moragne,  wherein  the  mineral  in- 


terests in  the  land  were  expressly  reserved 
to  the  latter;  and  It  would  require  some  t^en, 
notMrloug  assertion  of  claim  by  J.  M.  Mo- 
ragne to  the  iron  ore,  and  some  direct  inter- 
ference with  or  denial  of  John  B.  Moragne's 
right  to  the  iron  ore,  to  constitute  an  ouster 
of  John  B.  Moragne  so  far  as  the  iron  ore 
was  concerned.  And  until  this  occurred  John 
B.  Moragne  would  have  the  right  to  suppose 
that  appellant's  holding  was  in  accordance 
with  the  terms  of  the  deed  from  liim  to  the 
appellant  The  evidence  failed  to  show  that 
J.  M.  Moragne  ever  Interfered  with  the  iron 
ore  until  he  made  a  lease  to  the  North  Ala- 
bama Mining  Company  in  October,  1889. 
The  present  suit  was  begun  in  Ju^,  1902. 
'Therefore  there  could  not  have  been  three 
years*  adverse  heading,  and  the  court,  by 
whom  the  case  was  tried  without  a  Jury,  so 
properly  held. 

On  the  question  of  mesne  profits,  the 
amount  of  royalty  received  by  the  appellant 
J.  M.  Moragne  on  the  one-ninth  interest  Id 
question  under  the  lease  to  the  North  Ala- 
bama Mining  Company,  and  the  balance  ad- 
mitted to  be  due  by  said  company  under 
said  lease,  was  a  pr(q>er  measure  of  the  re- 
coverable damages  in  the  action. 

As  to  the  tax  titie  sought  to  be  asserted 
by  the  appellant  J.  M.  Moragne,  the  case  of 
Scott  V.  Brown,  106  Ala.  604,  17  South.  781, 
is  conclusive,  and  against  him  on  this  [Hop- 
osltion.  Besides,  If  the  ass«sment  of  the 
taxes  and  the  proceedings  thereunder  had 
been  In  all  respects  regular,  the  tax  titie  so 
acquired  by  one  Joint  tenant  would  inure 
to  all  the  teuante  In  common.  There  is  no 
error  in  the  record,  and  the  Judgmmt  Is  af- 
firmed. 

McGLJGLLAN,  C.  J.,  and  TYSON  and 
DENSON,  JJ.,  concur. 


BANDLE  V.  DAUOHDRILL  et  aL 
(Supreme  Court  of  Alabama.    Jan.  81,  1905.) 

Quieting  Titlk  —  CoRomons  Pbbcbdbut  — 

Peaceable  Possession. 

Under  Code  1896,  809-814,  anthorlzinr 
an;  person  "in  peaceable  possession  of  land 
to  sue  to  quiet  title,  and  prescribing  the  pro- 
cedure, persons  who  had  merely  constmcttve  . 
possession  of  wild  and  wooded  lands  could  not 
sue  to  quiet  title  against  a  grantee  of  a  par- 
chaser  at  a  tax  sale,  whether  the  tax  title  was 
valid  or  not,  where  such  grantee  had  paid  taxes 
on  the  lands,  kept  trespassers  off,  cat  tan  bai^ 
therefrom,  posted  notices  warning  people  not  to 
trespass,  and  objected  to  parties  cutting  crosg- 
ties  from  the  land. 

[Ed.  Note. — For  cases  in  point,  set  voL  41, 
Cent  Dig.  Qnleting  Titie,  H  44.  45-1 

Appeal  from  Chancery  Court,  Cherokee 
County;  Richard  B.  Kelly,  Chancellor. 

BUI  to  quiet  titie  by  Leona  N.  DaughdrtU 
and  others  against  Mary  B.  Randle  and  oth- 
ers. From  a  decree  tor  complainants,  de> 
fendant  Mary  E.  Randle  appeals.  Reversed. 

The  complainants  claimed  to  own  the  prop- 
erty described  in  the  bill  of  complaint  as  the 
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bein  of  Lemuel  J.  Standlfer,  and  tbey  avov 
red  In  their  bill  that  they  In  the  quiet 
and  peaceable  poaaeaalon  of  said  property, 
and  that  thore  was  no  ndt  pending  to  test 
tbe  Talidlty  ot  the  title  thereto.  It  -was  fui^ 
tber  aTerred  In  llie  bill  that  tbe  lands  In- 
T<rtTed  In  the  milt  were  wild  and  nnlmproTed 
lands,  that  they  -were  without  buildings,  that 
there  was  no  ludosures  thereon,  and  that  no 
part  of  said  lands  was  cleared  or  In  cnltlTa- 
tion.  The  defendants  In  their  answer  set  up 
a  claim  to  said  prtq^rty  as  a  vendee  from 
the  purchaser  of  said  lands  at  a  tax  sale,  and 
It  was  averred  In  the  answer  that  the  de- 
fendant Mrs.  Mary  B.  Bandle  was  at  the 
time  of  the  filing  of  the  bill  In  the  peace- 
able possession  of  tba  same  and  exMclslng 
acts  of  ownership  OTtt  same.  Tbe  complain- 
ants Introduced  testtnuHiy  which  showed  that 
Lemnel  3,  Standlfer  entered  the  lands  InvolT. 
ed  In  the  suit  and  received  a  patent  from  the 
goTemment  thereto,  and  that  the  complaln- 
.ittts  were  the  heirs  of  the  said  Standlfer; 
that  the  lands  were  wild  and  wooded  lands, 
and  that  complainants  had  constructive  pos- 
seaslott  thereof.  The  testimony  for  tbe  dfr 
fendant  tended  to  show  that  Mrs.  Randle 
bad  received  a  deed  to  the  lands  from  tbe 
porcbaser  thereof  at  a  tax  sale;  tbe  delin- 
quent taxes  being  due  from  the  said  Lemuel 
J.  Standlfer.  There  was  other  teatlmouy  tor 
tbe  defraidant  tending  to  show  that  she  paid 
taxes  (m  tbe  lands  after  her  pnrdiase,  that 
she  kept  tiespassera  off,  that  she  had  cut  tan 
baA  fmn  the  lands,  and  had  posted  notices 
wambv  people  not  to  trespass  oa  said  pn^ 
erty,  and  had  objected  to  stHue  parties  cut- 
ting cross-ties  frmn  said  lands.  Upon  tbe 
final  submission  of  the  case  upon  the  plead- 
iiV>  >nd  proo^  the  chancellor  dedded  that 
the  complainants  wore  ratified  to  the  lands, 
and  so  tndered.  From  this  decree  tiie  appel- 
lant appeals,  and  assigns  as  error  tbe  rul- 
ings of  tbe  court  below. 

Burnett,  Hood  &  Murpfare^  for  appellant. 
James  Aiken  and  T.  J.  Burton,  tor  appellees. 

ANDERSON,  J.  Tbe  complainants  filed 
their  bill  to  quiet  title  to  land,  under  sections 
800-814  of  the  Code  of  1890.  This  court  has 
repeatedly  held  that  In  order  to  maintain 
tbe  bill,  tbe  proof  must  show  a.  peaceable  pos- 
session In  the  complainant,  as  contradlstln- 
gnldied  from  a  cmtested,  disputed,  or  scram- 
bling possession.  Lyon  v.  Amdt  (Ala.)  88 
South.  242;  Brand  v.  V.  S.  C.  Oo.,  128  Ala. 
579,  .80  South.  00;  Adier  v.  Sullivan,  116  Ala. 
582,  22  South.  87.  While  we  do  not  wish  to 
be  understood  as  holding  that  respondents 
have  a  valid  title  under  the  tax  sal^  or  to 
decide  In  whom  Is  reposed  the  possenlon  of 
tbls  land,  we  do  think  the  possessory  acts  of 
respondents,  as  shown  by  the  proof,  were 
snfltdent  to  show  that  complainants  did  not 
have  ttie  peaceable  poMession  of  the  land. 
A  decree  pro  confesso  having  been  rendered 
against  respondents  J.  BL  Handle^  Lowe^  and 


Burnett,  who  do  not  assign  error  In  this 
court,  this  appeal  Is  affirmed  as  to  them. 
Beversed  as  to  Mary  E.  Bandle,  and  a  decree 
Is  here  rendered  dismissing  the  bill  as  to  ber, 
and  the  costs  of  tbe  appeal  are  taxed  against 
tbe  C(»np]alnants. 
Beversed  and  rendered. 

McCLBLLAN,  C.  J.,  and  TYSON  and 
SIMPSON,  JJ,.  concur. 


SOUTHERN  INDUSTRIAL  INSTITUTE  v. 
HBLLIER. 

(Suprone  CoArt  of  Alabama.    Feb.  17,  1905.) 

1.  Tbial— OXDO  ow  PaooT— DxsoBRion  OT 

COUBT. 

Where  plalntifl,  In  an  action  tor  services, 
made  out  a  prima  facie  case,  the  burden  was 
on  defendant  to  establiih  its  plea  of  payment 
before  plaintiff  offered  evidence  in  rebuttal,  and 
whMher  he  should  have  been  permitted  to  do  so 
after  plaintiff  had  dosed  his  testimony  In  re- 
buttal was  within  the  discretion  of  the  trial 
court,  which  was  not  reviewable  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  A^wal  and  Emw,  |  8851.] 

2.  Schools— Tbaohxb's  COKPXHBATioir— Sup- 

PLT  OT  SUBSrrrDTKS. 

Where  a  teacher  was  sick,  and  his  wife 
tang:  t  for  him  without  being  onployed  by  the 
school.  It  was  open  to  tbe  jary  to  find  that  tbe 
school  accepted  tbe  wife's  services  in  place  of 
those  of  her  husband,  and  that  he  was  to  re- 
ceive compensation  therefor  as  though  hs  had 
rendered  the  serrices  himself. 

8.  TEIAIr-QuWriOHS  TOB  JUBT— CbEOIBILITT 
OT  WiTNSSSKS. 

The  credibility  of  testimony  is  for  tbe  de- 
termination ot  the  jury,  and  not  tor  tbe  court. 

[Ed.  Note.— Fot  eases  In  point  Me  vol.  46, 
Cent.  Dig.  Trial,  ||  884.  885.] 

4.  Sahb— iNBTBuonoiis  — Rxquisms  —  In- 

Under  Code  1890,  |  8828,  requiring  charges 
requested  by  either  party  to  be  in  writing,  and 
to  be  given  or  refosed  in  the  terms  in  which 
they  are  wrltteu,  a  charge  which  is  unintel- 
lizible,  unless  soma  change  is  made  in  Its  phrase- 
OK>gy,  was  iHvperiy  refused. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  §  646.] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  N.  D.  Denson,  Judge. 

Action  by  F.  O.  Hellier  against  the  South- 
ern Industrial  Institute.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

1^8  was  an  action  of  assumpsit,  brought 
by  appellee,  F.  O.  Hellier,  against  the  Bouth- 
em  Industrial  Institute,  to  recover  an  amount 
due  appellee  from  tbe  defendant  for  services 
rendered  as  a  teacher  In  said  institute^  The 
defendant  pleaded  the  general  issue,  and  by 
way  of  special  pleas  set  up  tbe  defense  that 
it  was  not  indebted  to  the  plaintiff  In  the 
mannw  and  form  as  alleged;  that  It  bad 
paid  the  debt;  that,  while  plaintiff  was  em- 
ployed as  teachw  in  tbe  defendanf e  school, 
he  lost  considerable  time  from  said  school; 
and  that  the  value  of  tbe  time  so  lost  was 
offered  as  a  set-off,  or  In  recoupment  of  tbe 
amount  claimed  by  plaintiff.  On  tbe  trial  of 
tbe  cause  plaintiff  introduced  testimony  tend- 
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Ing  to  show  that  he  had  rendered  swrlces 
as  a  teacher  to  the  defendant  under  a  con- 
tract of  employmoit,  and  that  he  had  not 
been  paid  the  fall  amoont  due  him,  and  that 
the  amount  claimed  In  this  suit  was  a  bal- 
ance due.  The  defendant  Introduced  testi- 
mony tending  to  show  that,  while  plaintiff 
was  in  Its  employ  as  a  teach«f ,  by  reason  of 
BldoiesB  he  lost  considerable  time.  In  re- 
buttal, the  plalntifC  Introduced  testimony 
showing  that  during  the  time  he  was  Blck 
his  wife,  Mrs.  HelUer,  taught  for  him  and 
In  his  stead,  and  thst  during  the  time  she 
taught  for  blm  she  was  not  employed  by  the 
defendant  as  a  teacher.  There  was  testi- 
mony introduced  that  Mrs.  Heftier  had,  dur- 
ing part  of  the  time  of  plaluttfTs  employ- 
ment been  employed  as  a  teacher  In  said 
school.  The  other  tacts  are  sufflclently  stat- 
ed In  the  opinion.  Upon  the  Introduction  of 
all  the  evidence,  the  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  duly  excepted  to  its  refusal 
to  give  said  charges  as  reqnested:  "(1)  The 
court  chains  the  Jury  that  if  they  believe 
the  evidence  in  this  case,  they  cannot  And 
for  the  plaintiff  for  any  amount  on  account 
of  services  rendered  by  Mrs.  Helli^  during 
the  fall  of  1901.  (2)  The  court  charges  the 
Jury  that  the  plaintiff  cannot  recover  any- 
thing for  the  salary  of  Mrs.  Helller  during 
the  time  she  was  employed  as  a  teacher  by 
the  defendant  (8)  If  the  Jury  believe  that 
the  amount  of  plaintiff's  account  has  been 
paid  down  to  less  than  $100,  and  if  they  fur- 
ther find  that  he  lost  one  month's  time  out 
of  the  school  during  the  fall  of  1901,  while 
the  school  was  in  session,  then  the  plaintiff 
cannot  recover,  and  your  verdict  will  be  for 
the  defendant"  There  was  a  verdict  and 
Judgment  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence, becaose  same  was  ctmtrary  to  law, 
and  because  the  verdict  was  excessive.  The 
court  overruled  the  motion  for  a  new  trial, 
and  13ie  defendant  duly  and  legally  excepted. 

James  W.  Strother,  for  appellant  Thom- 
as Xx.  Bulger,  for  appellee. 

J..  The  trial  court  It  appears,  ex- 
duded  the  testimony  ot  the  wltneBB  Lang- 
ley  because  not  In  rebuttal,  but  was  part  of 
the  defendant's  original  case.  In  this  there 
was  no  error.  The  evidence  sought  to  be 
eUdted  from  tlUs  witness  was  for  the  pur^ 
pose  of  showing  that  defmdant  was  entitled 
to  certain  credit  upon  the  account  sued  npon; 
In  other  words,  to  show  a  payment  upon  Ihe 
account  by  defendant  undw  Its  plea  of  pay- 
ment Atter  the  plaintiff  made  out  a  prima 
fade  case,  which  he  did  by  testifying  that 
the  account  introduced  in  evidence  was  cor^ 
reet  the  burden  was  upcm  the  defendant  to 
estaUMi  his  plea  of  payment  and  this  it 
ought  to  have  done  before  plaintiff  offered 
his  evidence  in  rebuttal.  Whether  he  Should 
have  been  permitted  to  do  so  after  plaintiff 


had  dosed  his  testimony  In  rebuttal  was 
within  the  discretion  of  the  trial  court 
not  revlsable. 

There  was  evidence  that  Mrs.  Helller,  dur- 
ing the  fall  of  1001,  while  plaintiff  was  sick, 
taught  for  him  and  In  his  stead,  and  that  she 
was  not  employed  by  defendant  during  that 
period  as  a  teacher.  It  was  open  to  the  jury 
to  find  that  defendant  accepted  her  services 
in  Iteu  of  her  husband's,  the  plaintiff,  and 
that  he  was  to  receive  the  compensation  for 
those  services  under  his  contract  of  employ- 
ment Just  as  though  he  had  rendered  them 
himself.  Chaise  1  was  therefore  properly 
refused. 

The  plaintiff  testified  that  the  salary  earn- 
ed by  Mrs  Hdller  as  teach»  during  the  ses- 
sion of  1900-01,  which  is  comprised  in  one 
of  the  Items  of  the  account  sued  on,  belonged 
to  him.  The  credibility  of  this  testimony 
was  for  the  determination  of  the  Jury,  and 
not  for  the  court  Charge  2,  reqnested  by 
defendant  was  therefore  improper. 

Charge  8,  refused  to  defendant  Is  not  in- 
telligible, and.  Indeed,  cannot  be  made  so 
without  a  change  in  Its  phraseology,  which, 
of  course  we  are  not  authorized  to  do. 
Charges  must  be  given  or  refused  In  the 
terms  In  which  they  are  written.  Section 
8328,  Code  1896. 

We  are  unwilling  to  afOrm  that  the  court 
should  have  granted  the  motion  for  a  new 
trial.  Affirmed. 

McCLElLLAN,  O.  J.,  and  8IUFS0N  and 
ANDBR80N,  JJ^  omcur. 


PROWBLL  V.  STATE  ex  rel.  HASTY  et  al. 
(Supreme  Court  of  Alabama.    Jan.  10,  1905.) 

1.  Officebs— Tebic  of  Office— Tbbmihjltion 
—Qualification  of  SuccEasoa. 

l!1ie  words  "until  his  successor  la  elected 
and  qualified,"  as  used  in  the  Constitutioa  and 
statutes  relatiTe  to  the  terms  of  officers,  are  not 
intended  to  prolong  the  term  of  office  beyond 
such  reasonable  time  after  the  election  as  will 
enable  the  newly  elected  officer  to  qualify,  and 
after  the  expiration  of  such  reasonable  tune,  if 
the  newly  elected  officer  falls  to  qualify,  the 
office  becomes  vacant. 

[Ed.  Note. — For  cases  in  point  see  vol.  87, 
Gent  Dig.  Officers,  S  77.] 

2.  Sahb— OaacEnoEUBnT  of  Tuh— Pbesuhp- 

TION8. 

Unless  some  other  time  U  fixed  for  the  be- 
ginning of  a 'term  of  office,  the  ^neral  pre- 
sumptkoi  Is  that  It  dates  from  the  lesal  aacer- 
tsinmsit  of  the  result  of  the  election,  and  the 
office  assumes  the  duties  of  his  office  as  soon 
thereafter  as  he  can  qualify  and  receive  his 
oommlaaion. 

[Bd.  Note. — Wxx  cases  In  point  see  vol.  87. 
Coit  Dig.  Officers,  fi  72.] 

8.  StATDTBS  —  INSTBUOTIONB  —  CONTEICPO- 
BANIOUS  HiSTOBT. 

In  interpreting  a  law  It  is  legitimate  to 
take  into  consideration  the  history  which  led 
up  to  Its  enactment,  the  Bnrrounding  circum- 
stances, and  tiie  ends  intended  to  be  accompli^- 
ed  thereby. 

[Ed.  Note. — For  cases  in  point  see  vol.  44. 
Gent  Dig.  Statutes.  {  288.] 
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4.  JirooEB  —  Pbobati  Judoe  — Teric  Of  Or- 

TICK  —  COKMENCEMKNT  —  STATTTTOET  OHAW- 
OS8, 

Const  1901  -j  155,  provides,  as  did  the 
Constitution  of  IStS.  that  probate  Judges  ^all 
hold  offiofl  fyr  alx  years  and  until  their  mc- 
cesBorB  are  elected  and  qualified,  and  further 
proTidea  that  their  right  to  hold  for  that  term 
■hall  not  be  affected  by  anr  change  In  the  mode 
or  time  <tf  elections.  Section  168  provides  that 
In  eaae  of  a  vacancy  an  appointment  shall  be 
made,  and  the  appointee  shall  hold  his  office 
nntil  the  next  general  election.  Code  1896, 
3054,  3354,  provide  that  probate  judges  hold 
office  for  six  years  "from  the  3d  day  of  Novem- 
ber next  after  their  election,"  and  until  their 
Boccessorv  are  elected  and  qnallSed.  These 
•ectiona  were  not  repealed  by  Acts  1903,  p.  438, 
entitled  "An  act  to  further  regulate  elections," 
which  changes  the  time  of  elections  from  Au- 
gast  to  November,  so  as  to  conform  to  the  de- 
parture contained  in  £be  Constitution  of  1901 
from  the  Constitution  of  1875  in  that  regard. 
Relator  was  elacted  probate  judge  on  November 
8,  1904.  at  'an  dectlon  held  under  the  act  of 
1903.  Respondeut  was  the  former  Incumbent 
of  the  office,  and  had  held  office  from  November 
8,  1898,  BO  that  his  office  would  have  expired, 
except  for  the  change  In  the  election  law,  on 
November  8,  1904.  that  the  act  of  1903 

did  not,  in  view  of  the  course  of  legislation 
(Const  1868:  Acts  1868,  p.  271,  S  7;  Const 
1875,  Schedule,  S  8;  Acts  1875-76,  p.  105,  J  8; 
Const  1901,  Scbedule.  |  8)  and  of  the  require- 
ment of  Const.  1901,  art  4,  S  45.  that  the  sub- 
ject of  a  law  shall  be  expressed  in  Its  title,  by 
merely  falling  to  specially  repeal  the  Code  pro- 
visions specified,  postpone  the  commencement  of 
relator's  term  of  office  until  November  8,  1905, 
and  continue  respondent  in  office  until  that 
time  t  but  Its  effect  was  merely  to  postpone  the 
time  of  rdator's  election,  and  consequently  to 
postpone  his  Inducdon  Into  office  for  a  few  days 
nntil  he  could  qualify. 

6.  STATims— Rbpeaz<— Obnkbai,  Rktisiok. 

'  A  subsequent  statute  revislitf  the  whole 
subject-matter  of  a  former  one,  and  evidently 
intended  a>  a  substitute  for  it,  although  it  con- 
tains no  express  words  to  that  effect,  must 
fverate  aa  a  repeal  at  the  former. 

[BdL  Not8>-For  eases  in  point,  set  toL  44, 
Cent  Die  Statutes,  «  242.] 

Appeal  from  Circuit  Court.  Maraigo  Coun- 
ty; John  T.  Lackland,  Judge. 

Information  In  the  nature  of  a  quo  war- 
ranto by  the  state,  on  the  relation  of  Alonzo 
Ii.  Hasty,  and  by  said  Haaty  IndlTldually, 
againat  Samuel  P.  PnnralL  From  a  Jndg- 
m^t  of  ouster,  rMpondent  aj^eals.  Affirm- 
ed. 

The  proceedings  In  this  case  were  had  up- 
on an  information  in  the  nature  of  a  quo 
warranto,  t>elng  filed  by  the  state  of  Ala- 
bama on  relation  of  Alonzo  Hasty,  and 
Alonzo  L.  Hasty  aa  an  individual.  The  pe- 
tition was  addressed  to  the  judge  of  the  First 
judicial  circuit,  and  filed  in  the  circuit  court 
of  Marengo  county.  It  was  averred  In  the 
petition  that  Alonzo  L.  Hasty  was  a  resi- 
dent of  Marengo  county,  and  that  on  the  8th 
day  of  Norembw,  1904,  he  was  duly  elected 
judge  of  imbate  of  Marengo  county,  Ala., 
and  was  r^ularly  declared  to  have  been  elect- 
ed; that  there  was  issued  to  him  a  coiomls- 
slon  as  probate  Judge  of  Marengo  county, 
which  commission  he  held  at  the  time  of  the 
filing  of  the  Information;  that  he  had  given 
bond  and  had  taken  the  oath  of  office  prior 


to  the  filing  of  the  information;  that  the  ap- 
pellant, Samuel  P.  Prowell,  at  the  time  of 
the  filing  of  the  Information,  held  and  exer- 
cised the  office  of  probate  judge.  The  prayer 
of  the  i>etitlon  was  that  a  writ  of  quo  war- 
ranto or  other  proper  writ  be  Issued,  direct- 
ing the  said  Samuel  P.  Prowell  to  show  by 
what  warrant  or  authority  he  holds  and  ex- 
ercises the  office  of  probate  judge  of  Maren- 
go county,  that  upon  the  bearing  the  re- 
spondent be  excluded  from  said  office,  and 
that  judgment  be  rendered  declaring  that  the 
said  Hasty  was  entitled  to  the  office  of 
Judge  of  i»'obate  of  said  county.  The  re- 
spondent demurred  to  the  petition  upon  the 
following  gromids:  (1)  Under  the  law  the 
said  Samuel  P.  Prowell  was  entitled  to  hold 
the  office  of  judge  of  probate  of  Marengo 
county  until  the  3d  day  of  November,  1905, 
and  that  said  Hasty  was  not  entitled  to  as- 
sume said  office  until  said  date.  (2)  The  al- 
legations of  the  petition  show  on  Its  face  that 
the  said  Hasty  was  elected  to  the  office  of 
judge  of  probate  of  said  county  subsequent^ 
to  the  Sd  day  ot  November,  1904,  and  could* 
not  qualify  as  such  Judge  of  probate  until  the 
8d  day  of  November,  1905.  These  demurrers 
were  overruled.  Thereupon  the  respondent 
filed  an  answer,  •which  was  In  words  and  fig- 
ures as  follows:  "That  on,  to  wit,  the  first 
Monday  In  August,  1898,  the  said  respondent 
was  duly  and  legally  elected  to  the  office  of 
judge  of  probate  of  Marengo  county,  Ala.. 
and  that  thereafter  he  took  the  oath  of  of- 
fice, and  executed,  had  approved,  and  filed 
the  bond  required  by  law,  and  received  a 
commission  from  the  Governi^,  and  was  on, 
to  wit,  the  8d  day  of  November,  1898,  duly 
Installed  into  the  office  of  judge  of  probate 
of  Marengo  county,  Ala.,  for  a  term  of  six 
years,  and  until  his  successor  was  elected 
and  qualified.  That  his  successor  has  been 
elected,  and  was  so  elected  on  the  8th  day  of 
November,  1904.  That  his  said  successor,  the 
said  A.  L.  Hasty,  cannot  under  the  law  as- 
sume said  office  until  the  3d  day  of  Novem- 
ber next  after  his  election,  which  Is  the  3d 
day  of  November,  1905,  and  that  until  the 
said  Sd  day  of  November,  1905,  he  is  en- 
titled to  hold  said  office."  To  this  answer 
the  petitioner  demurred  upon  the  following 
grounds;  (1)  Said  answer  shows  that  the 
respondent's  term  of  office  expired  Novem- 
ber 3,  1904.  (2)  Said  answer  shows  that  the 
respondent  is  holding  said  office  unlawfully. 
(3)  The  said  answer  shows  that  Alonzo  L. 
Hasty  was  entitled  to  said  office  upon  his 
having  been  duly  elected  and  qualified  for 
the  position.  (4)  The  said  answer  shows  no 
right  or  warrant  in  respondent  to  hold  said 
office.  This  demurrer  was  sustained,  and, 
the  respoiiiJent  declining  to  plead  further, 
the  court  rendered  a  Judgment  holding  that 
the  said  Alonzo  L.  Hasty  was  entitled  to  the 
office  of  the  judge  of  probate  of  Marengo 
county,  Ala.,  that  the  respondent  was  un- 
lawfully holding  and  exercising  the  duties 
of  said  office,  and  was  Intruding  therein,  and 
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ordered  and  adjudged  that  the  said  respond- 
ent be  ousted  and  excluded  from  said  office. 
The  refli>ondent  appeals,  and  assigns  as  er- 
nr  the  rtUlng  of  the  trial  court  iqran  the 
pleadings  and  the  judgment  ot  ouster. 

J.  U.  Miller  and  De  GriSenrtod  ft  Braiu* 
tor  appellant 

SIMPSON,  J.  This  vas  a  proceeding  In 
the  nature  of  quo  warranto  under  section 
3420  of  the  Oode  of  Alabama  of  1896,  brought 
hj  appellees  against  appelTant.  TbB  de- 
murrers and  argument  of  counsel.  In  con- 
nection with  the  petition  and  answer,  show 
that  Samuel  P.  Prowell  was  elected  Judge  of 
the  probate  court  of  Marengo  county  at  the 
general  election  In  August,  1898,  and  that 
said  A.  Ifc  Hasty  was  elected  to  the  same 
office  at  the  general  election  on  the  8th  day 
of  November,  1904;  and  the  question  at  la- 
sue  is  that  said  Prowell  claims  that  he  Is 
entitled  to  hold  said  office  until  November, 
1906,  while  the  relator,  A.  L.  Hasty,  claims 
4bat;  baring  been  duly  elected  and  having 
t)etn  qualified  and  commissioned  by  the  Gov- 
ernor  of  Alabama,  he  Is  entitled  to  demand 
that  said  office  be  turned  over  to  him. 

The  Oonstltutlon  of  1875,  which  was  In 
force  when  said  Prowell  went  Into  office, 
provided  that  the  probate  Judges  should 
"hold  office  tar  the  term  of  six  years,  and 
until  their  successors  are  elected,  or  appoint- 
ed, and  qualified."  Article  6,  S  15.  His  term 
of  six  years  expired  on  the  3d  day  of  No- 
vember, 1904,  and  his  successor  has  been 
elected,  has  qualified,  and  been  commission- 
ed. But  appellant  claims  that,  inasmuch  as 
sections  3054  and  3354  of  the  Code  of  Ala- 
bama of  1896  stand  unrepealed,  providing 
that  probate  Judges  and  other  officers  hold 
their  terms  for  six  years  from  the  8d  day 
of  November  after  their  election,  and  until 
their  successors  are  elected  and  qualified, 
said  Hasty's  term  is  necessarily  postponed 
until  November,  1905,  and  said  Prowell  Is  eu- 
Utlcd  to  hold  the  office  until  that  time.  We 
regard  it  as  the  settled  law  of  this  state 
that  the  words  "until  his  successor  la  elect- 
ed and  qualified"  were  never  intended  to  pro- 
long the  term  of  office  beyond  a  reasonable 
time  after  the  election,  to  enable  the  newly 
elected  officer  to  qualify.  City  Council  of 
Montgomery  v.  Hughes,  GS  ,Ala.  201,  206, 
207;  Chelmsford  Co.  v.  Demarest,  7  Gray,  1. 
As  stated  by  Chief  Justice  Brlckell  In  the 
Hughes  Case,  supra,  after  the  expiration  of 
Bxuttk  reasonable  time  the  office  would  be- 
come vacant.  Conseqnently,  if  the  law 
should  be  declared  as  contended  for  by  appel- 
lant, it  would  woA  no  benefit  to  him. 

But,  without  stopping  to  consider  what 
would  be  tbe  result  as  to -the  relator  in  this 
proceedli^,  and  as  tbe  parties  to  this  case 
desire  and  tbe  Interest  of  the  public  de- 
mand that  the  rights  of  the  parties  be  fully 
decided  without  regard  to  techulcalltleB,  we 
proceed  to  inqidre,  did  the  legislature  of 
Alabama,  by  the  enactment  of  the  *'act  to 


further  regulate  elections  In  the  state  of  Ala- 
bama" (Acts  lOOS,  p.  4S8),  Intend  to  extend 
the  twms  of  the  probate  Judges  then  In  office 
for  a  year,  and  to  provide  that  the  offlcew 
elected  on  November  8,  1904.  should  not 
enter  upon  the  duties  of  office  for  a  year  aft- 
er their  election?  It  would  seem,  from  the 
mere  statement  of  the  pn^)osltlon,  that  If 
such  a  decided,  not  to  say  unusual,  change 
had  been  Intended,  the  legislature  would  cer- 
tainly have  expressed  Itself  in  apt  terms,  so 
that  there  could  be  no  doubt  aa  to  Its  In- 
tentions. The  titie  of  the  act  shows  that  It 
did  not  intend  to  change  the  tenn  of  office  of 
any  officer.  With  section  45  of  article  4  of 
the  Constitution  before  the  legislature,  that 
body  raititled  this  act  simply  one  "to  further 
r^:u)ate  elections."  If  such  a  general  titie 
could  have  been  adopted  as  to  provide  this 
change,  without  being  obnoxious  to  the  single 
subject  provision,  the  titie  adopted  certainly 
did  not  advertise  to  the  world  that  a  law  was 
about  to  be  enacted  which  would  have  the 
effect  of  extending  the  terms  of  probate 
Judges  who  had  been  elected  by  the  people 
for  a  definite  term,  for  a  year  longer,  and  re- 
quiring the  officers  who  should  be  elected  to 
succeed  them  to  wait  a  year,  in  order  that 
this  gratuity  might  be  enjoyed  by  the  retir- 
ing officers;  and  that,  too,  In  spite  ot  section 
166  of  the  Oonstitntion  (both  the  old  and 
new  one  being  Identical),  that  probate  Judges 
shall  hold  for  "six  years  and  until  tbdr  suc- 
cessors are  elected  and  qualified,"  and  pro- 
viding that  their  right  to  bold  for  that  term 
"sball  not  be  affected  by  any  change  here- 
after made  •  •  •  In  the  mode  or  time  of 
elections."  It  Is  true  that  this  last  provision 
relates  specially  to  shrart^ilng  the  term  of 
office,  but  the  ^tire  section  shows  a  clear 
intention  in  the  minds  of  the  Constitution 
makers  to  fix  the  term  of  office,  and,  with- 
out a  very  clear  expression  to  that  effect, 
we  will  not  presume  that  the  Legislature  in- 
tended to  extend  the  term  fixed  by  the  Oon- 
stitntion for  another  year,  when  no  reason 
has  been  suggested  or  can  be  Imagined  why 
such  a  thing  should  be  done. 

Section  158  of  the  Constitution  further 
shows  that  a  term  should  not  be  extended 
beyond  the  limit  fixed  by  the  Constitution, 
for  It  provides  that,  In  case  of  a  vacancy 
occurring,  an  appointment  shall  be  made, 
and  that  the  appointee  shall  "bold  his  of- 
fice until  the  next  general  election."  Under 
the  con8tmcti<m  of  the  law  contended  for  by 
appellant,  if  he  had  died  a  year  before  the 
election  the  person  appointed  In  his  stead 
could  have  held  only  imtil  the  next  general 
election,  and  then  there  would  have  been 
a  vacancy  of  a  year,  with  the  man  already 
elected  by  the  people  prohibited  by  the  very 
law  of  bis  election  from  assuming  the  duties 
of  the  office  to  which  he  had  been  elected. 
"The  law  abhors  vacancies  in  public  offices, 
and  great  precautions  are  taken  to  avoid 
their  occurrence."  Throop  on  Public  Offi- 
cers, {         It  has  been  decided  by  the  New 
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York  CSourt  of  Appeals  tha^  evvtx  where  the 
ConsUtntlon  had  left  It  to  the  LeglBlatnre 
to  fix  the  terms  ot  Judicial  officers,  and  the 
L^slatnre  bad  fixed  the  term.  It  cotild  not 
oHiBtltatitHially  extend  the  terra  of  any  offi- 
ce by  act  of  the  LeglBlattire.  Judge  Folger, 
In  dellTering  the  opinion  of  that  court,  very 
pertinently  says:  "If  tbe  Ijeglslatare  can  by 
extending  the  term  of  sach  an  o£0ce  con- 
tinue In  It  the  holder  thereof  for  one  year, 
it  may  for  any  number  of  years,  and  thus 
the  duration  of  the  term  thereof  may  be  per- 
petuated by  legislatire  power,  and  the  peo- 
ple, after  an  exercise  of  the  constltational 
power  of  choosing  certain  ot  their  officers, 
be  ever  after  deprived  of  It"  People  ex 
reL  Fowler  Bull,  46  N,  T.  57,  7  Am.  Bep. 
302,  806.  And  In  our  own  court  Chief  Jus- 
tice Brlckell,  In  the  case  of  Plowman  t. 
Thomtcm,  52  Ala.  567,  sustains  the  action 
of  the  conventlou  In  extending  the  term  of 
Judge  Saffold  beyond  six  years,  because 
there  was  no  government  then  recognized 
by  Congress,  so  that  It  devolved  on  the  coa- 
ventlon  to  organize  one,  and  he  plainly  In- 
timates such  an  extension  coiild  not  be  made 
by  simple  legislative  action. 

TTnlees  some  other  time  Is  fixed  for  tbe 
beginning  of  a  term  of  ot&ee,  the  general 
presumption  is  that  the  official  term  dates 
from  the  legal  ascertainment  of  the  result 
of  the  election,  and  the  officer  assumes  the 
duties  ot  the  office  as  soon  thereafter  as  he 
can  qualify  and  receive  his  commission. 
Atty.  Gen.  ex  rel.  Halght  v.  I>ove,  89  N.  J. 
Law,  476,  23  Am.  Rep.  234;  Throop  on  Pub- 
lic Officers,  S  814;  Lawson's  Rights  &  Rem- 
edies, {  3807.  While  we  think  the  language 
of  this  statute  shows  plainly  an  Intention 
simply  to  postpone  tbe  time  of  election,  and 
□ecessarily  to  postpone  the  Inducticm  into 
office  for  a  few  days,  which  would  be  cov- 
ered by  the  reasonable  time  allowed  under 
tbe  expression  "until  his  successor  shall  be 
elected  and  qualified,"  yet,  If  the  law  needed 
any  further  Interpretation,  It  is  legitimate 
to  take  Into  consideration  the  history  which 
led  up  to  Its  enactment,  the  surrounding  cir- 
cumstances, and  tbe  ends  intraded  to  be  ac- 
complished by  the  act 

When  the  Constitution  of  186S  changed 
the  time  of  general  elections  from  August 
until  November,  In  order  to  iH%vent  a  va- 
cancy, the  interrel  was  bridged  over  by  an 
OTdlnance  of  the  convention  providing  for  an 
election  In  February,  and  also  providing  that 
the  officers  then  elected  should  hold  office 
tor  Hm  prescribed  term  of  years  beginning 
from  the  day  of  the  next  general  election 
after  the  amission  of  the  state  into  the 
Union.  There  followed  Act  1868,  p.  271,  i 
7,  fixing  the  first  Tuesday  in  November,  1868 
(being  November  Sd),  as  the  date  of  the  gen- 
eral election.  Then,  when  the  Constitution 
of  1875  returned  to  August  as  the  time  for 
gmeral  elections,  It  was  specially  provided 
in  the  schedule  (section  8)  that  "all  Judicial 
officers  elected  •  •  •  on  the  8d  day  of 


November,  1874,  •  •  •  shall  continue  In 
office  •  •  •  until  their  respective  terms 
expire,  as  provided  by  the  present  Constitu- 
tion and  laws  of  the  state."  Acts  1875-76, 
p.  105,  i  8,  while  providing  ff^  the  general 
election  In  August  alsi>  provided  that  the 
officers  elected  should  "not  enter  on  the  dis- 
charge of  the  duties  of  their  respective  offi- 
ces until  after  the  first  Tuesday  after  the 
fourth  Monday  in  November."  Then  the 
Constitution  of  1901,  having  returned  to  No- 
vember as  the  time  for  general  elections, 
provided  In  its  schedule  (section  3)  that  "all 

•  •    •    Judicial  officers  •   •   •  ^ected 

•  •  •  In  August  •  •  •  continue  In  of- 
fice, and  exercise  the  duties  thereof,  until 
their  respective  terms  shall  expire,  as  pro- 
vided by  the  Constitution  of  187B,  or  the 
laws  of  this  state."  Then  the  act  of  1903 
was  enacted  for  the  purpose  ot  conf<«mlng 
our  election  laws  to  this  last  Constitution. 
The  Constitution  and  laws  in  existence  at 
the  time  of  appellants  election  in  1898  fixed 
the  termination  of  his  term,  and  the  com- 
mencement of  that  of  his  successor,  at  No- 
vember, 1904.  The  Constitution  of  1901  fix- 
es the  same  term,  and  specifically  provides 
for  tbe  same  to  terminate  at  the  same  time, 
which  time  in  the  previous  Constitution  and 
laws  had  been  fixed  as  the  first  Tuesday 
after  the  first  Monday  In  November.  We 
hold  that  the  le^slative  Intent  to  preserve 
the  terms  of  office,  notwithstanding  the  chan- 
ges In  the  time  of  holding  the  elections,  Is  so 
clear  that  the  mere  fact  that  two  sections 
of  the  Code  which  belong  to  the  old  system, 
when  elections  were  held  in  August  have 
been  left  without  being  specially  repealed, 
cannot  operate  to  defeat  the  plain  purpose 
of  the  GonsUtatton  and  laws  as  th^  now 
stand. 

Acts  1903,  p.  438,  Is  a  general  revision  of 
the  election  laws  of  the  state.  "It  Is  an  old 
and  well-defined  rule  of  statutory  construc- 
tion that  a  subsequent  statute,  revising  the 
whole  subject-matter  of  a  former  one,  and 
evldentiy  Intended  as  a  substitute  for  It  al- 
though it  contains  no  express  words  to  that 
effect  must  operate  a  repeal  of  the  former." 
Lemay  v.  Walker,  62  Ala.  89,  40. 

The  Judgment  of  the  court  is  affirmed. 

McOLEI/LAN,  a  J.,  and  TYSON  and 
A2TDBBS0N,  JJ.,  ooncnr. 


TALLT  et  al.  t.  COMHISSIONERS'  COURT 

OF  JACKSON  OOUNTT  et  al. 
(Supreme  Court  of  Alabama.  April  18,  1905.) 
1.  Counties  —  IssuAifCB  ot  Bonus  — Wab- 

BANTB. 

The  Issuance  by  tbe  authority  of  the  com- 
mlssionera'  court  of  Interest-bearing  warrants 
on  the  county  treasurer,  payable  at  stated  tiraee 
in  the  future,  for  the  amount  of  a  debt  contract- 
ed for  tbe  boilding  ot  a  courthoose.  Is  not  tbe 
Issuance  of  bonds  within  Const  I  222,  declaring 
that  no  bwda  shall  be  issued,  except  pursuant  to 
a  majority  vote  of  the  eitixens  ofl^  county. 
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2.  Saicb  —  Ooif bhitotxoii    or  Ooubthouse 

OOHTEA,oi^VAiJDrrr. 

A  COD  tract  for  the  erection  of  a  county 
courthooM  will  not  be  decreed  invalid,  and  Ita 
execution  enjoined,  on  the  ground  that  the  ac- 
tion of  the  commiBsioners'  court  In  levying  a 
special  tax  for  a  number  of  years  in  the  future 
to  meet  the  warrants  laaaed  to  pay  for  the 
courthouse  was  improper  and  invalid. 

3.  SaUE— COMUISSIOREBS'  OoiTBT— AUTHOB* 

rrT. 

A  court  of  county  commissionerB  has  ex- 
clusive power  to  determine  the  necessity  for  a 
new  courthouse,  and  their  acts  in  this  respect, 
when  free  from  fraud  or  corruption,  cannot  be 
controlled  by  any  Judicial  tribunal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Counties,  {8  165,  177.] 

4.  Sahc— Dtjtt  to  Audit  Ciaimb. 

A  contract,  entered  into  by  a  oommisBion- 
ers'  court  for  Uie  erection  of  a  courthouse  ac- 
cording to  certain  plans  and  specifications,  un- 
der the  direction  of  a  conywtent  architect,  and 
to  be  paid  for  only  after  final  inspection,  was 
not  objectionable  as  an  abdication  of  the  power 
of  the  Doard  to  auiUt  daima  against  the  oonnty. 

Appeal  from  Chancery  Court,  Jackswi 
County;  William  H.  Slmpeon,  Chancellor. 

BIU  by  W.  J.  Tally,  and  others  against  the 
court  of  county  commisalonerB  ot  Jackson 
county  and  othnn.  Prom  a  Judgment  dls- 
mlsBlng  the  bill,  complainants  lyppeal.  Af- 
firmed. 

It  was  aTerred  in  tlie  Ull  that  the  court 
ot  county  commlsidonen  of  Jackson  coun^ 
bad  made  a  ctmtract  vlth  the  defendants 
Dobsqn,  &  Bynnm,  and  another  contract  witb 
B.  B.  Smith,  prOTidli^  tor  plana  and  apedfl- 
cattona  for  a  new  coDrthonae,  to  he  erected 
at  the  county  seat  of  Jackson  county,  on 
the  Bite  of  tlie  old  courtluniBe,  and  tor  the 
constructlm  of  aald  courthouse.  Both  of 
these  contracts  vrere  made  ezhlblta  to  the 
bill.  It  was  further  averred  In  the  bill  that 
each  of  said  ctmtracts  was  void,  because  they 
were  signed  by  (miy  three  of  tiie  four  mem- 
bers ot  the  court  of  county  commlssioum, 
the  other  member  of  said  court  refusins  to 
sign  said  contracts;  that  under  tbe  con- 
tract of  Dobson  &  Bynum  tbe  court  ot  court- 
ty  commissioners  attempted  to  bind  and  ob- 
ligate tbe,  count?  of  Jackson  to  pay  to  Dobson 
&  Bynum  tbe  sum  of  f35.000  fOr  the  con- 
struction and  erection  of  tbe  said  court- 
house; that  the  sum  so  agreed  on  was  ex- 
cesslTe,  and  beyond  any  fair  and  reasonable 
price  therefor;  that  the  complainants  had 
had  no  opportunity  of  examining  the  plans 
and  specifications  prepared  by  defendant  B. 
B.  Smith  for  said  comrtbouse,  but  from  what 
they  could  ascertain  with  reference  to  said 
plans  tbe  price  of  $35,000  was  excessive, 
and  that  from  tbe  knowledge  which  they  had 
acquired  from  the  plans  and  spedflcatlons 
tbe  sold  courthouse  could  be  erected  and 
constructed  for  a  sum  not  exceeding  $25,- 
000;  and  that  In  adc^tlng  the  plans  and 
speclficatlona  famished  by  the  said  B.  B. 
Smith  the  ctHumlssioners  advertised  tor  no 
bids,  and  in  ait«1ng  Into  the  contract  with 
Dobson  ft  Bynum  they  advertised  for  no 
bids.  It  wu  then  further  averred  that  un- 


dar  the  t»ma  of  said  omtract  irith  Dobson 
&  Bynum  the  court  of  countgr  conunlaslonos 
stipulated  tor  Ibo  lasuance  of  county  war- 
ranta  payable  In  amounts  of  9500  each,  and 
to  be  issued  In  certain  amonnta  annually 
throughout  a  tmn  of  12  years  frmn  the  date 
of  such  wairants;  that  each  of  said  war- 
rants was  to  bear  interest  at  the  rate  at  ft 
per  cent,  per  annum,  and  was  eTld«iced  by 
couptms  attained  to  efi<^  of  aald  warrants; 
that  the  actl<m  of  tiie  aald  court  of  county 
commlsBioners  In  bo  contracting  for  the  Is- 
suance of  said  warrants  was  illegal  and  Told. 
1&  tiiat  said  commissions  had  no  author- 
ity to  issue  Its  warrants  upon  the  county 
treasurer,  en»pt  for  existing  Qablllty  and 
opcm  funds  in  the  treasoiy  of  aiUd  county; 
that  said  contract  tor  the  Issuance  of  said 
warrants  was  a  subterfoge  to  cover  the  11- 
l^:al  action  of  said  court  of  county  commls- 
aloners  In  issuing  bonds  by  aald  county, 
which  waa  contrary  to  the  law  and  the  sta^ 
ute  aa  then  ^stlng;  that  as  matter  of  tact 
the  said  warrants  were  nothing  more  than 
bonds,  and  therefore  illegal  and  void.  It 
waa  th«a  further  averred  that  by  order  of 
said  court  of  county  commissioners  an  at- 
tempt was  made  to  levy  a  special  tax  of  10> 
per  cut  <m  each  1100  worth  of  pnqierty 
altuated  In  said  county  Jackaon  for  the 
yean  1905  to  1910^  both  inclusive;  that  said 
action  or  order  on  the  part  ot  the  court  ot 
coun^  commissioners  vraa  111^1  and  v<Md, 
for  the  reason  that  said  county  was  with- 
out authwlty  to  levy  a  special  tax  tot  the- 
payment  of  said  obligation  to  Dobson  ft 
Bynum  for  more  than  one  year,  and  for  the 
furtb«  reastm  that  at  the  time  of  levying 
aald  tax  there  had  inrevlouidy  been  levied 
a  special  tax  of  one-tenth  of  1  per  cmt.  for 
building  bridges  in  said  coanl7,  and  also  a 
special  tax  of  me-tenth  ot  1  per  cent,  for 
the  payment  of  annual  Interest  on  coun^ 
b<mds,  theretofore  Issued  tar  the  building 
and  coiutruction  of  public  roads,  which  said 
levies  of  taxM  w«e  operative  and  In  force 
at  the  time  of  tbe  attempted  levy  of  the- 
special  courthouse  tax.  Tbe  proceedings  and. 
orders  of  the  court  of  county  oHumisslon- 
ers  with  reference  to  the  making  ot  the  con- 
tracts above  referred  to,  the  authorisation 
of  tbe  Issuance  of  county  wairants,  -and  the- 
levy  of  the  fecial  tax  were  made  ohlbite 
to  the  t^.  The  prayer  of  the  bill  was  that 
the  said  contracts  purporting  to  have  lieea- 
Issued  by  the  said  court  of  county  com- 
mlaslonm  to  the  said  Dobson  ft  Bynum' 
and  B.  B.  Smith  be  declared  null  and  void; 
that  the  court  of  county  commissioners  and 
each  of  the  defendants  be  restrained  and 
enjoined  from  the  executkm  and  carrying 
out  of  said  contract;  and  be  restrained  fr<Mn 
tearing  down  the  Old  courthouse  and  oecting 
a  new  courthouse;  that  the  special  tax  levy 
from  the  years  1905  to  the  year  iSlQ,  both 
inclusive,  be  declared  null  and  void;  that 
the  court  of  county  commissioners  and  the- 
membera  of  said  court  be  enjoined  and  ro- 
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strained  tmn  landog  to  DobsoD  &  Bynum 
the  otdlgattona  of  uld  connty,  called  *Vax^ 
nuts'*;  and  tbat  tiie  (nder  of  the  court  of 
county  comnUsstonm  proTldng  for  tbe  is- 
■uanra  ot  said  warrants  be  declared  null 
and  Told.  There  was  also  a  prayer  for  gen- 
eral rdlef.  Upon  the  flUng  ot  the  bill  and 
the  erecntlon  of  the  bond  as  provided  by 
law,  a  temporary  Injunction  wu  Issued  In 
accMdance  with  tbe  prayer  of  the  Mil.  Tbe 
defoidanta  demuxred  to  the  bill  upon  many 
grounds,  setting  up  In  Tartons  ways  that  the 
bin  was  without  equity;  -Uiat  there  were  no 
facts  arwrad  showing  any  fraud,  corrnp* 
tlon,  or  unfair  dealing  on  the  part  of  the 
court  of  county  commissioners;  tliat  there 
were  no  fftcts  aTerfed  In  said  UU  that  show- 
ed that  the  court  ot  county  commlssionen 
was  without  authority  to  enter  into  said  con- 
tracta  and  to  authtHrise  tbe  issuance  of  tbe 
wammts  and  the  levy  of  the  special  tax. 
The  defendants  also  moved  to  dismiss  the 
bill  for  want  of  equity,  and  filed  a  separate 
motion  to  dissolve  the  Injunction  for  want 
of  equity  in  tbe  blU.  Upcm  tbe  submisdaa 
of  tbe  cause  upon  the  dMnurrer  and  mo- 
tions, the  dianceUor  rendered  a  decree  su»> 
taining  tbe  demnrror  In  each  of  said  motl<MUi, 
and  ordered. the  bill  dismissed. 

F.  A.  Bostictc,  Cooper  &  Foster,  and  W.  H. 
Norwood,  for  appellants.  3.  D.  Brown,  John 
B.  Lady,  Virgin  Bouldln,  and  O.  W.  L.  Smith, 
for  appellees. 

M cOLBLLAK,  0.  J.  It  was  decided  In  the 
case  of  Hatkln  et  al.  v.  Haroigo  Goanly  et 
aL,  187  Ala.  166.  84  South,  in,  that  tbe  Is- 
Bustace  by  the  authority  of  the  commlssltm- 
ers*  eourt  of  interest-bearing  warranto  on 
the  county  treasuTor  payaUe  at  a  stated  time 
to  the  future— ten  years  In  that  case— for  the 
amount  of  a  debt  contracted  for  the  building 
of  a  courtoouse  was  not  the  inuance  of  bonds 
by  the  county  within  tbe  provisions  of  sec- 
tion 222  of  tba  Constitution,  and  was  wltbto 
tbe  competency  of  the  court  of  county  com- 
mls8l(mM.  We  adhere  to  and  reaffirm  that 
Tulli^,  and,  applyli^  It  to  the  case  at  bar, 
bold  tbat  It  was  not  necessary  to  the  validity 
of  tbe  action  of  the  commissioners'  court  of 
Jai^cson  county,  attadced  here.  In  autiiorlzlng 
the  Issuance  of  toterest-bearlng  warrants 
payable  severally  at  dlvors  future  dates  to 
pay  for  the  oectlcm  of  a  courthouse  tor  the 
county,  that  It  shall  luve  been  autbwized  by 
tbe  vote  prescribed  by  that  section  of  tbe 
Omstltntlon.  It  does  not  appear  by  the  bill 
that  tbe  special  levy  of  10  cents  on  the 
1100  wwth  of  tazaUe  propwty  made  by  tbe 
eommlsdcmers'  court  for  each  year  the  war- 
ranto are  to  run  is  to  excess,  wbra  taken  to 
connection  wlto  prior  spedal  levies,  of  the 
qwdal  levies  allowed  for  eertato  purposes^ 
of  which  the  purpose  here  is  one,  by  sectlMi 
216  of  the  Constttntlon. 

We  need  not  pass  upon  the  question  as  to 
the  competency  of  the  commlnioners'  court, 
when  warrants  are  Issued  payable  yearly  for 


a  number  of  years  to  the  future,  to  levy  In 
the  outset  a  spedal  tax  for  each  of  such  yean 
to  raise  money  to  meet  the  warranto  matur- 
ing each  year.  It  may  be  that  tbe  special 
levy  should  be  made  from  year  to  year;  but 
that  concession  would  not  give  equity  to  this 
bill.  If  tbe  levy  beyond  tbe  current  year  Is 
tovalld,  the  fact  would  afford  no  ground  for 
decreeing  the  tovalldlty  of  tbe  contract  for 
the  erection  of  the  courthouse  and  enjoin- 
ing ite  execution;  nor  would  a  decree  annul- 
ling tbe  levy  as  to  tbe  later  years  toterfere 
with  the  carrying  out  of  the  contract,  or 
avail  complalnante  to  any  way,  since  the 
comndsBloners'  court  would-bave  the  power, 
and,  indeed,  be  under  tbe  duty,  to  make  the 
necessary  special  levy  year  by  year.  "A 
court  of  county  oommlssloima  has  sole  and 
exduslve  power  and  authority  to  the  matter 
of  detmhlnlng  the  necessity  for  a  new 
courthouse  for  a  county;  •  *  •  and,  to 
the  exerdse  of  tbelr  dlsfretlon  to  such  mat- 
ters, their  acts,  when  free  from  fraud,  cor- 
ruption, or  [and]  unfair  dealing,  cannot  be 
questioned  or  controlled  by  any  Judicial  tri- 
bunal." M attto  et  al.  t.  Maroigo  Oounty  et 
al.,  snpn.  The  bill  In  tiUs  case  makes  no 
charge  of  fraud  corruption,  nor  of  xmfalr 
dealing  of  a  dtaracter  to  require  tbe  annul- 
ment ot  tbe  contract  There  to  a  general 
avwment  to  tbe  effect  tbat  the  price  agreed 
upon  tat  tbe  erection  of  tbe  courthouse  Is 
excessive,  and  It  Is  alleged  tbat  tbe  buUdtog 
could  be  erected  for  |10,000  less  than  the 
contract  price  of  136,000;  but  the  bill  af- 
firmatively shows  ttiat  this  is  speculation  on 
tbe  part  of  the  onuplalnants,  for  it  Is  fur- 
ther alleged  that  they  bave  been  unaUe  to 
Inspect  the  plans  snd  specifications  tor  tbe 
structure,  oe  to  submit  tbem  to  other  con- 
tractors or  bnlldera  for  estimates  of  the  cost 
of  the  building  contracted  tm.  The  n^iotla- 
tlons  were  entwed  upon  and  conducted,  and 
tbe  contract  made,  moch  In  tbe  way  pursued 
by  tbe  commlssionws'  court  of  Marengo  coun- 
ty, whose  contract  was  sustolned  to  Matkto*« 
Case,  supra. 

There  Is,  we  think,  no  force  to  the  conten- 
tion of  complalnante  that  Uio  commissioners' 
court  by  this  contract  abdicated  Ito  power, 
and  sought  to,  or  to  fact  did,  relieve  Itself  of 
tbe  duty  to  audit  all  claims  agatost  the  coun- 
ty so  far  as  the  contractor's  claim  here  is 
concomed.  Tbe  requisite  auditing  was  done 
when  the  court  considered  and  determined 
what  the  county  should  pay  for  tbe  erection 
of  certoto  matralals  according  to  certeln 
plans  and  witbin  a  certain  time  of  tbe  pro- 
posed courthouse;  and  It  only  remained  for 
the  court  to  see  to  it  that  the  building  should 
be  erected  to  accordance  with  tiie  plans  and 
specifications.  To  this  end  the  contract 
makes  provisions  such  as  are  usual  and  nec- 
essary In  such  contractt  tot  tbe  supervision 
and  reports  and  estimates  of  a  competent 
architect,  and  fOr  the  final  toqtecttou  before 
full  payment  and  acceptance  of  the  court 
itself. 
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We  concur  yrVh  tha  chancellor  that  the 
bill  iB  without  equity,  and  the  decree  diimlss- 
tng  It  out  of  court  must  be  afflrmed. 

AflSrmed. 


GHAMBBBS  T.  ItVJNER  COAL  &  RT.  CX>. 
(Supreme  Coart  of  Alabama.  Feb.  16,  1905.) 

1.  NBaLIOINOB—DEATH  OF  CHILD— ACTIOII  BT 
AnUINISTBATOBS  —  CSOMIBIBUTOIT  NSQU- 
OBNCS— PUADI  NO. 

Demnrrers  to  pleas  setting  up  contribatory 
negligence  in  an  action  by  an  administratrix 
for  ^th  of  a  child,  on  toe  noond  that  they 
do  not  ava  that  'tplaintlfl"  had  rafflclent  diacxe- 
tion,  are  pn^rly  overmled. 

2.  Saicb— Habmlebs  Bbbob. 

The  overruling  of  demorrets  to  pleaa  of 
contributory  neglisenoa  In  an  action  for  death 
of  a  child  u  hanuTen ;  plaintiff  having  got  the 
benefit  of  the  principle  daimed  as  to  necesBity 
of  pleading  and  proving  xegolaite  Intelligenot 
of  the  child  In  the  diargeu 
B.  Saub— iNOTBOOnOlf. 

An  instruction,  in  an  action  tor  death  of 
a  child  10  years  old,  that,  if  the  jary  believe 
he  Vf&B  of  sufficient  intelligence  to  know  the 
danger,  verdict  should  be  for  defmdant,  is  prop- 
er, where,  had  an  adult  acted  as  he  did,  he 
would  have  been  gaSltr  oi  contribatory  negli- 
gence. 

4.  Sahb  — Wiujmi    NiaLiaBifoi  —  PowDBB 

MAGAZIinS. 

There  can  be  no  recoverr,  on  the  ground 
of  willful,  wanton,  en-  reckless  conduct,  for 
death  of  a  child,  where  defendant  bad  a  powder 
magazine  in  the  woods  150  yards  from  the  road, 
and  6  feet  from  a  path  eeldom  traveled,  though 
the  door  was  left  open ;  the  powder  being  caked, 
from  having  been  wet,  ao  that  it  would  not  ex- 
plode, and  Intestate  having  trespnssed  on  the 
grounds  and  set  fire  to  the  powder,  and  hia 
clothes  having  caught  fire  therefrom, 
fi.  Sahb— Nbolioencb— iNSTBUCTIOnS. 

An  instruction,  fn  an  action  for  death  of 
a  dilld  who  trespassed  on  defendant's  land  and 
was  burned  from  setting  fire  to  powder  in  a 
magazine  In  the  woods,  that  defendant  had  the 
right  to  store  and  keep  the  powder  It^  the  man- 
line,  and  had  no  absolute  duty  to  keep  ue 
manulne  IO(^ed  or  guarded  against  access  by 
children  or  others,  unless  the  situation  and  sur- 
roundings would  reasonably  indicate  to  an  ordi- 
narily prudent  person  that  it  might  1m  tampered 
with  and  ignited,  so  as  to  cause  injury'  to  chil- 
dren or  others,  and  that  defendant's  dutr  In  this 
regard  depended  entirely  on  the  surrounding 
circumstances  in  evidence,  of  whidi  the  jnzy 
were  the  judges,  Is  proper. 
6.  Appeal— Biu.  of  Exceptions. 

Refusal  of  a  charge  not  appearing  In  the 
bill  of  exceptions  cannot  be  reviewed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  E.  0.  jdbambers,  administratrix 
of  Samuel  A.  Paschal,  deceased,  against  the 
Uihier  Coal  &  Railway  Company.  Judgment 
for  defendant  Plaintiff  appeals.  Afflrm- 
ed. 

This  action  was  brought  by  H.  O.  Cham- 
bers, as  administratrix  of  the  estate  of  Sam- 
uel A.  Paschal,  deceased,  and  sooght  to 
recover  damages  tor  the  death  of  the  tn- 
tsstate,  wiio  was  alleged  to  have  been  a 
child  of  10  years  of  age.  The  comi^alnt  con- 
tained originally  two  counts;  the  first  al-  I 
leging  simple  negligence  oi  the  defendant  | 


In  keying  a  dangerous  quantity  of  powder 
in  an  open,  unguarded  magazine,  near  a  road 
In  the  neightwrhood  of  the  deceased,  whicb 
was  passed  daily  by  a  large  nnmber  of  peo- 
ple.  It  further  alleged  that  the  defraidant 
knew  or  should  have  known  that  children 
would  be  attracted  to  tbe  magazine,  and  that 
the  intestate  was  so  attracted,  and  lost  hia 
life  by  reason  of  an  explosion  of  the  powder 
In  the  magasine.   The  second  count  based 
the  claim  npon  the  willful,  wanton,  or  In- 
tentional n^llgence  of  tbe  defendant  To 
the  original  complaint  tbe  defendant  filed 
four  pleas;  the  first  b^ng  the  general  1b- 
soe,  and  the  others  contribntMy  negligence. 
Afterwards  the  plaintiff  amended  h^  com- 
plaint by  adding  a  third  count  whttA  was 
similar  to  the  first  count,  except  tiiat  the 
death  ot  hw  intestate  was  alleged  to  have 
been  caused  by  the  Ignition  and  explosion 
or  burning  of  the  powder.   The  defendant 
put  In  no  pleas  purporting  to  answer  the 
complaint  as  amended,  but  for  answer  to 
the  third  count  Intecpoeed  the  seme  pleas 
as  bad  been  filed  to  the  mlglnai  complaint 
and  a  further  plea,  numbered  2  in  tbe  record, 
setting  up  that  the  magarine  was  on  tbe 
private  property  of  defendant  and  owned 
delusively  by  it;   that  the  deceased  was 
a  trespasser  thereon,  and  the  powder  was 
ignited  by  the  Intestate,  or  by  a  companion 
with  his  knowledge  and  co-op»ation.   It  at 
tbe  same  time  filed  separate  pleas  to  the 
first  and  sectmd  counts  of  the  complaint 
being  the  same  as  filed  to  the  original  com- 
plaint with  an  additional  plea,  numbered 
S,  which  additional  plea  was  Identical  with 
that  filed  to  the  third  count  of  the  com- 
plaint  Demurrers  were  Interposed  by  the 
plaintiff,  tile  substance  of  wbidb  Is  shown 
by  tbe  <H>lnl<m.   After  demurring  to  the  sec- 
cmd,  third,  and  fourth  pleas,  as  noted  in 
the  (pinion,  the  plaintiff  demurred  to  the 
second,  third,  fourth,  and  fifth  pleas  to  tbe 
first  and  second  counts  of  the  plea,  wherein 
she  put  In  the  same  grounds  as  before  sub- 
mitted, except  that  the  words  "plaintiff's 
Intestate"  were  used  In  place  of  the  word 
"plaintiff."   The  testimony  traded  to  show: 
That  the  deceased,  Sam  Paschal,  was  attout 
10  years  of  age.  lliat  when  injnred,  he 
was  playing,  wlUi  a  companion  of  about  13 
yeani  ot  ag^  at  the  magarine  of  the  de- 
fendant  The  door  of  the  magastne  was 
open,  and  Sam  Paschal  snntested  that  they 
get  some  of-  the  powder  and  see  if  It  would 
bum.   They  did  so,  and  the  powder  burned 
without  exploding,  and  set  Are  to  othet  pow- 
der in  the  magaaln^  which  set  lire  to  tbe 
clothing  of  the  deceased,  from  the  effects  of 
which  he  died  that  night   It  was  shown 
that  some  time  before  the  powder  had  been 
BO  damaged  from  an  overflow  from  an  ad- 
jacent creek  that  it  was  nouexploslve,  and 
merely  combustible.   There  vras  much  evi- 
dence bearing  on  tbe  me«tal  capacity  of  tbe 
I  deceased.   Any  further  facts  necessary  to 
I  an  understanding  ot  the  <vinlon  ate  shown 
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thcr^.  Tb»  oonrti  at  wrlttn  ngnart  <st 
Qie  defmdant,  gave  cbaisM  numbered  and  In 
mrda  ag  ftdlows:  *^)  If  the  Jury  b^eve 
the  ertdence,  they  cannot  find  a  Terdlct  foe 
tbe  plalntUf  nnder  tlie  woond  count  of  tbo 
complaint'*  "(B)  If  tin  Jury  bdlere  from 
tile  erldence  that  Bam  Paschal  was  of  anffl- 
eient  IntdJlgence  to  know  taul  appxedats 
the  danger  from  a  powder  explosl<Ki,  or  the 
danger  that  would  result  from  Betting  Bra 
to  this  powdor,  and  that,  If  set  flie  to,  It  was 
Ittely  to  eanse  death,  then  yon  most  find  a 
verdict  for  the  deCmdant"  "(7)  The  defend- 
int  had  the  tight  to  store  this  powder  In  the 
magasln^  and  keep  it  there,  and  there  was 
no  abstrinte  dnty  resting  im  It  to  keep  It 
locked  or  guarded  fnnn  access  by  ehlldrea 
or  others,  unless  the  situation  and  sorround- 
Ings  would  reasMiably  Indicate  to  an  or- 
dlnsrUy  jnndent  parson  In  charge  ot  such 
magaadne  that  It  ml^t  be  tampered  with 
and  Ignited,  so  as  to  cause  Injury  to  children 
or  others.  Ttui  duty  of  the  defendant  In  this 
regard  depends  entirely  on  the  surrounding 
drcumstances  which  may  be  In  eTldence^ 
and  4tf  this  the  jury  an  tbe  Judges."  Tha« 
was  Judgmmt  for  tbe  defendant,  from  which 
the  plalntur  takes  this  appeal. 

John  W.  TomUoson.  fw  appellant  James 
Weatlierly,  for  a^dlee. 

SIMPSON,  J.  !nii8  was  ux  action  for  the 
deafli  of  a  b^,  about  10  years  of  ag^  caused 
1^  the  e^osiott  or  burning  of  powder  in  a 
magaEtai&  The  second,  third,  and  fourth 
pleas  set  up  the  defense  of  ccntribtrto^ 
Diligence  iik  the  intestate,  and  demurrers 
woe  Intnposed  to  said  pleas,  assigning, 
among  other  causes,  '*that  it  is  not  aTOired 
that  tbe  plaintiff  had  sufBdent  dlscretlcm," 
etc;,  and  '^at  tbe  philntifl  was  about  tbe 
age  of  10,**  etc:,  and  in  each  cause  of  de- 
murrer refers  to  the  Valntiff."  As  the 
plaintiff  In  this  case  is  B.  0.  Ohambers,  as 
administratrix,  and  there  was  no  necessity 
of  any  such  allegations,  as  to  her  the  de- 
muzrers  were  property  oramled. 

The  sixth  assignment  ot  error  is  sustained: 
a:he  OTermllng  of  the  demurrer  to  pleas  2, 
8,  4,  and  6  to  tlie  first  and  second  counts  of 
the  com^alnt  was  error  wlUiout  Injury,  as 
tlie  plaintiff  got  the  full  benefit  of  tbe  prin- 
ciple claimed,  as  to  the  necessity  ot  ailing 
and  proving  the  requisite  tntelllgence  of  the 
child  bef<we  it  could  be  gnll^  of  contribu- 
tory negligence.  In  the  charge  ot  tiie  court 

As  to  the  demurrer  to  the  "fifth  plea  of 
defendant  to  seamd  and  third  counts  of  the 
complaint  as  amended,"  we  do  not  find  any 
such  plea  in  the  record,  and  at  any  rate 
ttie  only  fifth  plea  whldi  is  in  tlie  recwd 
contains  a  correct  statement  of  the  law. 

Taking  up  the  exertions  to  tbe  action  of 
the  court  In  giving  diarges  at  the  request 
ot  the  defendant  In  the  order  presented  In 
appellant's  brief: 

Charge  No.  5,  requested  by  defendant,  was 
pnq>erly  given.   If  an  adtdt  had  acted  as 


plalntUTs  Intestate  dM,  he  would  certainly 
have  be«i  guilty  of  contributory  negligence, 
and  the  charge  dmply  left  It  to  the  Jury  to 
determine  whether  or  not  the  said  intestate 
was  possessed  of  saflUdent  intaUlgence  to  be 
guilty  of  contributory  negligrace.  ■ 

inure  was  no  em»  In  giving  Charge  No. 
S,  nquested  by  rteffsndant  In  addition  to 
tbe  fact  Chat  plaintiff  had  takm  Issue  on  the 
plea  of  contributory  negligence  to  the  sec- 
ond count  of  tiie  complaint,  there  Is  no  evi- 
dence that  "said  def uidant  vrlllfnily,  wan- 
tonly, or  intentUmally,  and  witii  a  reckless 
disregard  ot  human  Ufe,  left  said  mapudne 
open  and  unguarded,  with  a  dangerous 
amount  of  powder  therein  and  ISiereabout" 
Tbe  magazine  was  built  of  brick  and  atone. 
In  the  woods,  not  in  any  populous  com- 
munity. The  evidence  does  not  show  that 
ai^  great  number  of  people  ever  passed  by 
it  The  road  was  from  SO  to  70  yards  away 
acoHdlng  to  estimate,  and  UO  yards 
measuronent  while  a  path  which  passed 
withbi  6  feet  of  it  was  stidom  traveled.  No 
reastm  is  shown  why  children  should  wan- 
der ther^  miwe  than  to  any  other  place  In 
the  woods.  The  imwder  that  was  in  it  was 
caked  from  having  been  overflowed  by  the 
cre^  and,  when  set  on  fire  this  time,  merely 
burned  skmiy  without  exploding,  and  the 
child's  clothes  caught  fire  becatise  he  was 
standing  in  the  door.  The  same  accident 
would  be  Jwt  as  likely  to  occur  In  the  bam 
flUed  wlth^ay  under  the  same  conditions. 
So  that  tbe  powdw  in  this  place  vras  mwdy 
combustible,  and  not  a  dangerous  expiosive. 

The  appelant  in  her  brief*  next  claimed 
that  the  court  erred  in  giving  charge  No.  6, 
requested  1^  defendant;  but  tbwe  is  no 
assignment  of  error  as  to  (diarge  6^  nor  do 
we  find  any  such  lAarge  in  the  record. 

There  was  no  error  in  giving  charge  No. 
7,  requested  by  defendant  It  has  been 
held  by  this  court  and  others,  and  Is  cm- 
sonant  with  reason,  that  while  It  is  true  that 
"keying  exploidve  substances  in  large  quan- 
tities in  the  vldnlty  of  dwelling  houses  or 
places  of  business  Is  <vdinarily  regarded  a 
nuisance,"  yet  the  opinion  goes  on  to  state, 
"whether  so  or  not  being  depend«it  on  the 
locality,  the  quantity,  and  the  surround- 
ing circumstances.  But  negligence  or  want 
of  ordinary  care  in  the  mannw  of  keying 
or  In  keeping  large  quantities  Is  requisite  to 
Impose  a  liability  to  answer  in  damages  oc- 
casioned by  an  accidental  explosion  or  fire, 
which  it  Is  Incumbent  on  the  party  affirm- 
ing to  prove."  Cook  v.  Anderson,  85  Ala. 
105,  4  South.  713;  Collins  v.  A.  O.  S.  R.  R.. 
104  Ala.  391,  398,  16  South.  140.  And  again, 
in  a  case  where  this  court  failed  to  sustain 
an  action  against  a  street  car  company,  In 
behalf  of  a  child  under  the  age  of  7,  be- 
caose  the  cars  were  not  sufficiently  guarded 
to  prevent  a  trespassing  child  from  getting 
on  and  off  the  same,  the  court  quotes  with 
approval,  from  Elliott  on  Railroads,  8  1^9, 
"that  although  tbe  age  of  the  child  may  be 
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Important  In  determining  the  question  of 
contiibntory  negllgenoB^  or  the  duty  of  the 
company  after  dlBcomlng  him,  the  company 
la,  In  gmeral,  no  more  bound  to  ke^  Ita 
premises  safe  for  children  who  are  tres* 
passers,  or  hare  licensees,  not  Invited  or  en- 
ticed by  It,  than  It  Is  to  keep  them  safe  for 
adults";  and  this  court  goes  on  to  say: 
"Ordinarily  a  man  who  Is  using  his  prop- 
erty in  a  public  place  Is  not  obliged  to  tm- 
ploy  a  special  guard  to  protect  it  from  tbe 
Intrusion  of  children,  merely  because  an  in- 
truding child  may  be  injured  by  It"  Jeffo^ 
son  T.  Birmingham  By.  Elec.  Co.,  116  Ala. 
294,  22  South.  546,  88  L.  B.  A.  458.  67  Am. 
St  B^.  116.  See,  alBo,^N.  O.  ft  St  U  By. 
T.  Harris  (Ala.)  87  South.  7&4.  The  storing 
ot  large  qnantltlea  of  gunpowder  or  dyna- 
mite  in  a  wooden  building,  within  tile  cor- 
porate limttB  of  a  thickly  setUed  town  an4  in 
proximily  to  many  buildings,  constitutes  la 
nuisance;  but  If  the  ezploaives  are  not  kept 
In  such  quantities,  and  at  toch  a  plac^  and 
under  such  mriounding  circumstances,  thm 
must  be  ehown  scmie  i^eclal  n^Hgence  in 
the  manner  ot  keying  them.  Buddra  t. 
Koopman,  U6  Ala.  882,  22  South.  601,  S7  L. 
B.  A.  489.  In  the  atnmgeat  case,  in  tnop 
of  the  liability  of  the  ownn  of  premises  for 
Injury  to  a  child,  whi^  has  come  to  our 
notice  the  child  was  the  am  of  a  tenant,  who 
had  a  right  to  go  over  the  premises,  and  the 
dangerous  opIoalTe  was  a  dynai^te  ^lod- 
er,  which  any  <me  might  mlatake'for  a  hann- 
less  article,  which  was  left  in  tite  middle  of 
the  field,  undo-  a  abed  to  which  the  labcwers 
rourted  in  case  of  storm.  Powers  t.  Har- 
low, 68  Mich.  607,  19  N.  W.  267.  61  Am. 
Rqh  164.  In  the  jwesent  case,  the  maga- 
aine  b^i^  altuated  and  condititmed,  as  be- 
tote  stated,  wt  private  premises,  not  really 
containing  an  ezploslTe,  charge  No.  7  was 
certainly  not  teo  favorable  to  the  defend- 
ant 

The  daage  mentioned  as  having  been  re- 
quested by  tbe  plaintiir,  and  refused,  does 
not  appear  In  the  Mil  of  exceptions;  hence, 
under  tbe  repeated  rulings  of  this  court; 
cannot  be  considwed.  Fot  reasons  herein- 
before stated,  there  was  no  errw  in  tiie 
refusal  of  the  court  to  grant  the  moticm  tot 
anewtriaL 

The  Judgment  of  tbe  court  Is  affirmed. 

McCLELLAN,  0.  J.,  and  HABALSON,  TY-' 
SON,  and  ANDEB80N,  JJ.,  concur. 


BCHEIDBOGEB  et  al.  v.  TBRBILL. 

(Supreme  Court  of  Alabama.   Dec.  20.  1904.) 

1.  Appeal— "Decision  on  ^ial"— Sufpbis- 
siON  of  Deposition. 

Where,  after  plaiotiff  has  annoanced  readi- 
ness for  trial,  defendant's  motion  to  suppress 
depositions  taken  by  the  plaintiff  Is  sustained, 
the  nillne  is  a  "decision  of  tbe  conrt  on  the 
trial."  wuhin  Code  1806,  8  614,  so  that  plain-  { 


tiff  may  take  a  n<HisuIt  with  blH  of  eze^tiona, 

and  appeal  from  the  rulins. 

2.  Depositions  —  CBOss-lNTXBBoaATOBm  — 

AHSWEBS— SUFPICIENOT. 

A  cross-interrogatory,  asking  a  deponoit  to 
state  t]ie  citizenship  of  certain  perscms,  is  aaf- 
ficient^  answered  by  a  statement  as  to  their 
residence,  nativity,  data  of  birth,  nam^  and 
family  connections. 

8.  Same— Recobds— Oebtimed  Copies. 

Croas-interrogatories  required  deponent  to 
attach  to  the  deposition  authenticated  copies  of 
any  official  records  showing  the  identity  of  a 
certain  deceased  [wrson  and  of  hear  next  of  kin. 
Various  papers  were  attached,  in  some  cases 
called  an  ''abstract"  from  the  record  and  in 
others  an  "extract,"  but  in  every  case  the  mat- 
ter certified  was  in  the  form  of  stateinenta  as 
made  on  the  record,  and  appeared  to  have  been 
certified  by  tbe  custodian  thereto.  Held  that, 
under  Code  1896,  S  1811.  providing  that  cer- 
tified copies  of  records  shall  be  presn^tive  evi- 
dence, the  papers  certified  were  a  snmeient  an- 
swer to  tiie  Interrogatory. 

Appeal  trom  Circuit  Court,  Millie  Oonn- 
,ty;  Wm,  8.  Anderson,  Judge. 
''^:Af^on  by  Rudolph  Scbelde^er  and  oth- 
ers a^iljst  J.  D.  Terrlll.   From  a  Jud^^t 
for  defendSat  plaintiffs  appeal.  Reversed. 

Rehearing  ^^ed  February  16, 1905. 

Tbia  was  a  atxH^tiffy  action  of  ejectmmt 
to  recovw  certain  laitd  in  tbe  city  ot  Mo- 
bile, and  which  Is  sped^^Hy  described  in  the 
complaint  Magdalena  Ei];mienberg  died  In 
Mobile  in  1866,  owning  landV^lcb  is  the  sub- 
ject (tf  oontroverey  in  this  su^  She  left  a 
husband,  Edward  ErmieDberg.\He  resided 
on  said  property  until  the  19th  of  itorU.  1892, 
on  which  date  he  sold  it  warranty^eed,  re- 
citing, among  otbw  things,  tbat  it  ^as  the 
same  propnty  owned  by  Magdalena  EVonm- 
b«g,  and  tiiat  "the  said  Magdaloia  Krii>o«>* 

berg  died  on  the  day  of  July,  w65, 

without  issue  and  wltbout  kin,  leavii^  nir- 
vivlng  only  E.  Kronenberg,  her  husband  aW 
this  grantor,  who  bas  owned  and  possessed 
the  same  undisturbed  ever  sincet.'*  Tbei;^ 
after  tiie  property  passed  by  mesne  omveyA 
ancea  to  J.  D.  Terrlll,  the  a^p^lee  In  thls^ 
case.    Edward  Krm^herg  having  died  hi  ) 
1900,  the  appellante.  who  reside  In  Switser-  \ 
land,  brought  suit  for  said  property,  claim- 
ing to  be  the  heirs  of  Magdalena  Eron«i- 
bCTft  deceased.  When  tbe  case  was  called  ttie 
anwllante  (plaintiffs  below)  announced  them- 
selves ready  for  trial  Therenpon  the  defend- 
ant before  aimoundng  himself  rea^  fttr  tri- 
al, moved  to  suitress  certain  dq^tions  of 
wltneeses  for  plalntifb.  The  grounds  to  sup- 
press eatdi  of  tiie  depo^tiona  wwe  aa  follows: 
(1)  Because  said  witness  failed  to  answer 
so  much  of  the  first  cross-Interrogatory  as 
asked  tbe  witness  to  stete  the  dtizoiBhlp  of 
each  of  the  next  of  kin  of  Magdalwa  Eronen- 
b«:g  at  tbe  time  of  her  death  in  1865. 
Because  said  witness  failed  to  attach  certtfled 
transcrlpto  of  the-  record  of  the  birth  and 
death  of  the  next  of  kin  of  Magdaloia  Kran- 
ent>erg  at  the  time  of  her  death  In  tlie  year 
1866.  aa  required  of  the  witneaa  by  tile  secmd 
cross-interrogatory.    ^  Because  Che  exhl**' 
which  the  witness  attecbed  in  answer  fr- 
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Kcond  cro68-ij]t«rogatDE7  does  not  purport  to 
be  a  transcript  of  any  record,  but  an  abstract 
thereof,  and  la  not  dnly  certified.  Interroga- 
tories were  propoonded  to  two  of  the  plaln- 
tUCs,  Frederick  Scheld^ger  and  Rudolph' 
Scb^degger,  and  to  one  Jobann  Baertschl, 
and  the  Interrogatories  propounded  to  each  of 
these  witnesses  were  as  follows:  "Interroga- 
tory 1.  Wbat  Is  your  name  and  where  do 
you  live?  What  language  do  you  speak? 
Did  you  or  not  know,  or  know  of,  Magdalena 
Kronenberg,  deceased,  the  former  wife  of 
Kdward  Kronenberg,  also  deceased,  who  for- 
merly lived  In  Mobile,  Alabama,  United 
States  of  America  ?  If  yea,  state  all  you  know 
of  the  parentage  of  Magdalena  Kronenberg; 
of  her  removal  to  America;  her  maiden 
name ;  of  her  marriage  and  death ;  whether 
or  not  she  left  Issue  of  her  body ;  and.  If  not, 
who  are  her  next  of  kin  In  life,  their  names 
and  residences.  Interrogatory  2.  If  you 
have  named  the  surrlTlng  next  of  kin  of  Mag- 
dalena  Kronenberg,  deceased,  state  how  the 
persons  you  have  named  are  bo  related  to  the 
said  deceased  Magdalena  Kronenberg.  If  you, 
or  either  of  you,  hare  in  your  possession,  or 
know  of  any  official  record  of  the  Identity  of 
the  deceased,  Magdaloia  Kronenberg,  and  of 
her  said  snrvlTlng  next  of  kin,  please  attach 
to  your  answers  an  authenticated  copy  or 
copies  of  such  record."  The  answers  to  the 
first  cross-interrogatory  were  in  words  and 
figures  as  follows:  "Pirat  cross-interroga- 
tory. State  the  name,  age,  citizenship,  resi- 
dence, and  sex  of  each  one  of  the  next  of 
kin  of  Magdalena  Kronenberg  at  the  time  Of 
her  death  In  the  year  1865,  and  state  wbat 
relation  each  of  them  was  to  her.  Second 
cross-lnterr(«atory.  State  the  place  and  date 
of  birth  and  the  place  and  date  of  death  of 
each  of  the  persons  named  by  yon  in  an- 
swer to  the  preceding  cross-interrogatory. 
Attach  certified  transcripts  of  the  record  of 
the  birth  and  death  of  each  of  them."  There 
was  attached  to  the  d^iosltlons  of  the  wit- 
nesses, among  other  things,  Exhibits  A  and  D. 
Exhibit  A  was  entitled  "Abstract  from  the 
Citizenship  Bolls  of  the  Commune  Trachs- 
wald,"  and  set  out  the  names  of  the  fatber 
and  mother  of  Magdalena  Rltter,  togeth^ 
with  the  date  of  their  marriage,  and  of  their 
death,  and  also  of  the  date  of  the  birth  and 
death  of  Magdalena  Bitter.  The  abstract 
taken  from  the  dtlzensblp  roll,  as  shown  by 
Exhibit  A,  was  certified  to  be  correct  by  a 
notary  public  Exhibit  D  was  designated  as 
ftllows:  "Registration  Office,  Slgnan.  Ex- 
tract from  Death  Register  and  Death  Certifi- 
cate," and  was  a  certificate  of  the  death  of 
Elizabeth  Scheldef^er,  and  same  was  certi- 
fied to  be  correct  by  the  register.  The  court 
sustained  the  motion  to  suj^reas  the  deposl- 
tloDs,  and  plalntlfl  toiA  a  noiunlt,  with  blU 
<tf  exceptions. 

J.  R.  Tompkins  and  Brvln  ft  McAleer,  fWr 
appellants.  Qregory  L.  &  H.  T.  Smith  and 
Btewart  Brooks,  few  aK>elle& 


McCLELLAN,  C.  J.  We  do  not  doubt  that 
the  sustaining  of  a  motion  made  1)7  the  de- 
fendant after  the  plaintiff  has  announced 
readiness  for  trial,  to  suppress  depositions 
taken  by  fbe  plaintiff.  Is  a  "decision  of  the 
court  on  the  trial"  of  the  cause,  under  sec- 
tion 614  of  the  Code  of  1896.  If  such  motKm 
were  overruled,  and  the  defendant,  reserving 
exception  thereto,  should  thereupon  announce 
that  he  too  is  ready  for  the  trial,  and  the  tri- 
al should  proceed  to  Judgment  against  him, 
such  ruling  against  him  could  be  reserved  by 
bill  of  exceptions  for  review  by  this  court,  as 
a  dedston  on  the  trial  in  the  court  below, 
though  required  to  be  made  before  the  trial 
was  entered  upon,  and  in  fact  made  before 
.the  defendant  had  announced  ready  for  trial. 
Similarly,  when  sustained,  as  here,  and  the 
plaintiff  nevertheless  proceeds  with  the  trial,, 
and  is  cast,  the  ruling  could  be  reserved  by 
bill  of  exceptions  as  a  decision  on  the  trial  of 
the  case,  though  made  before  the  trial  was 
entered  upon  in  a  sense.  The  truth  is  that 
each  a  motion  and  decision  constitute  a 
part  of  the  trial — a  preliminary  part — but 
nevertheless  an  inherent  and  essential  part 
of  the  trial  in  both  the  Instances  given; 
and  there  Is  no  reason  for  holding  it  not  to 
be  a  part  of  the  trial  when,  as  In  this  case, 
the  further  progress  of  the  trial  Is  stopped 
by  plaintiff's  taking  a  nonsuit  The  sugges- 
tion tbat  upon  such  ruling  the  plaintiff 
should  move  for  a  continuance,  and  retake 
the  depositions,  would  be  forceful  if  it 
could  be  assumed  that  the  suppression  of  the 
d^xwltlCHiB  already  taken  was  a  correct  rul- 
ing. But  the  law  does  not  proceed  upon  that 
assumption.  To  the  contrary,  in  providing 
for  the  review  of  all  snch  rulings,  the  law 
recognizes  that  they  may  be  erroneous ;  and 
If  this  ruling  were  erroneons.  If  these  deposi- 
tions were  In  fact  free  from  the  objections 
pointed  out  in  the  motion,  and  the  answers  of 
the  witnesses  were  sufficient  answers,  and 
the  only  truthful  answers  that  could  be  made, 
and  the  papers  exhibited  to  the  answers  were 
the  papers  called  for  by  the  intem^tories, 
an  adjournment  of  the  case  and  a  retaking 
of  the  depositions  would  only  result  in  a  repe- 
tition of  the  situation  which  Induced  the  er- 
roneous ruling  In  the  first  Instance,  and 
would  Induce  Its  repetition  and  further  abor- 
tive delay.  Indulging  no  presumption  as  to 
the  soundness  vel  non  of  the  court's  ruling 
on  such  motions,  it  Is  obvious  tbat  the  non- 
suit, with  bill  of  ezc^tions  and  appeal,  au- 
thorized by  section  614,  Is  an  appropriate 
mode  of  finally  determining  the  question,  as 
It  is  of  determining  the  soundness  of  any 
other  ruling  upon  evidence  adverse  to  tbe 
plaintiff  and  destructive  of  his  case.  Such 
appellate  remedy  is  certainly  within  the  ra- 
tionale and  purview  of  the  statute,  and  It  is 
fairly  within  Its  language.  The  plaintiffs 
were  entitled  to  take  a  nonsuit  with  bill  of 
exceptions,  and  to  bring  their  case  here,  for 
a  review  of  the  circuit  court's  action  in  sup- 
pressing their  depositions. 
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PlftbktUh'  witnesses,  In  our  .opinion.  In 
solMtance  and  effect,  and  without  evasion,  an- 
swered the  first  ci08B-lnterrogatory.  Prima 
fade,  at  least,  one  who  Is  a  native  and  a 
resident  of  a  gtrea  country  la  a  dtlzen  of 
that  country.  Moreover,  the  facts  of  natlvit7, 
date  of  birth,  name,  residence,  and  family 
connectionB  being  stated,  and  the  Inquiry  be- 
ing only  as  to  identity,  It  Is  not  conceivable 
that  the  fact  of  citizenship  conld  be  Impor- 
tant. The  first  ground  of  the  motion  to  siq»- 
press,  therefcure,  was  without  merit  Bock- 
ley  T.  Gnnningfaam,  84  Ala.  68;  Alcardl  v. 
Strang.  Morray  A  Oo^  38  Ala.  326. 

The  remaiaing  grounds  of  the  motion  are 
based  upon  the  supposed  insnffldency  of  the 
exhibits  attached  to  the  depositions  of  the 
witness  In  response  to  cross-interrogatories 
calling  for  certified  copies  of  the  r^lstration 
of  the  births,  marriage,  and  deaths  of  certain 
persons.  In  one  or  more  instances  the  paper 
certified  Is  called  an  "abstracts*  from  the  rec- 
ord, and  In  others,  from  a  different  office 
the  papw  is  called  an  "extract"  from  the  rec- 
ord. In  every  instance  the  matter  certified 
is  in  form  the  stat^ents  as  made  on  the  rec- 
ord, rather  than  Btatementa  by  the  ofiBcer  of 
what  the  record  contains.  Whether  called 
an  "abstract"  from  the  record,  or  an  "ex- 
trad^'  from 'the  record.  It  is  fairly  ai^arait, 
in  every  instance,  that  the  contents  of  the 
paper  constitute  an  excerpt  from  the  record — 
a  transcript  of  the  record — and  not  a  state- 
ment by  the  custodian  of  what  he  concelvee 
to  be  the  substance  of  the  record.  Bach  of 
these  transcripts  (for  such  we  find  all  of  them 
to  be)  appears  to  have  been  certified  by  the 
custodian  thereof,  and  therefore  each  Is  "pre- 
sumptive evidence  of  the  facts  therein  stated, 
as  well  as  of  the  law  or  rule  in  pursuance  of 
which  such  registry  was  made,  and  of  the 
authority  to  certi^  the  same."  Coda  1898,  i 
1811;  Hawes  v.  State,  88  Ala.  87,  60,  70, 
7  South.  802. 

Our  conclusion  therefore  is  that  the  trial 
court  orred  In  suppressing  plaintiff's  d^Kisl- 
tlons,  and  that  the  consequent  judgmrat  of 
nonsnlt  suffered  by  plaintiff  must  be  set 
aside. 

Nonsuit  set  aside,  and  cause  remanded. 

TTSON,  SIIXPSON,  and  ANDSBSON.  JJ., 
concurring. 


rBANGIS  et  aL  T.  WHITE. 
(Supreme  Court  ot  Alabama.   Juns  80,  190SJ 

1.  EXBCUTIOK— Sale— BXDBHPTIOIf— TXNDER. 

When  a  purchaser  ot  land  at  execution 
Bale  is  absent  cnnn  the  state,  a  toider  for  the 
purpose  of  redemption  most  Do  made  by  a  de- 
posit of  the  money  in  court  <m  the  flUng  a  bill 
to  redeeuL 

2.  Saicb— Failubi  to  Dcuvkb  Fosannoiv— 

BXCUSK. 

Where  the  porchaser  of  land  at  exeentlon 
sale  fails  to  demand  possession,  the  failare  to 
demand  is  a  valid  reason  for  faillDg  to  deliver 
possession. 

[Bd.  Notsw — ^For  cases  In  point,  see  vol.  21, 
Gent.  EMg.  Bxacntion,  S  8ia] 


8.  SAKX—LAwrnx.  Ghabok8--Tindcb. 

On  a  bill  to  redeem  from  an  execution 
■ale,  allegations  that  defendant  was  absent  from 
the  state,  and  that  plaintiff  had  written  to  him 
repeatedly,  asking  for  an  account  of  the  1^1 
charges  on  the  property  which  defendant  claim- 
ed to  have  paid,  had  made  diligent  inquiry,  and 
tendered  into  court  the  amonnt  of  all  diaimi 
he  had  been  able  to  ascertain,  showed  a  snffl- 
dent  tender  of  the  lawful  charges. 
4.  Saki — Rkferince. 

Under  Code  1890.  I  8517.  authorising  the 
anointment  of  a  referee  in  proceedings  to  re- 
deem from  an  execution  sale,  where  the  parties 
are  unable  to  axree  as  to  the  value  of  Improve- 
ments,  the  appointment  of  a  referee  Is  unneces- 
sary where  uie  parties  from  whom  it  is  sought 
to  redeem  are  absent  from  the  state  or  refuse 
to  entertain  any  proposition  as  to  payment  of 
lawful  charges  and  for  improvonents. 

9.  Saicb— Aluoation  as  to  Tbndcb. 

On  a  bill  to  redeem  from  execution  sale, 
an  averment  of  the  trader  (tf  lawful  ehargea 
paid  by  the  purdiaser  must  state  tiiat  the  mon- 
ey is  paid  into  court 

e.  Same— Title  or  BxsonriOH  DBraNOAnx. 

The  levy  of  execution  on  land  as  the  prop- 
erty of  the  judgment  debtor,  and  its  sale  and 
purchase  as  such,  are  conclusive  on  the  pur- 
chaser as  to  the  interest  of  the  execution  de- 
fendant on  the  filing  of  a  bill  to  redeem. 

7.  Saicb— Tendbb  to  Sbvrbal  Ownebs. 

Under  Code  1890,  H  3505,  3»>7,  giving  an 
execution  defendant  the  right  to  redeem  by  pay- 
ing the  purchase  money  with  10  per  cent  in- 
terest the  execution  defendant  need  not,  where 
the  purchaser  has  resold  part  of  the  land,  ten- 
der the  full  amount  necessary  to  redeem  all  the 
land  to  each  owner  of  a  pert  thereof,  but  he 
may  file  a  bill  to  redeem,  tendering  the  amonnt 
into  court  to  be  distributed. 

8.  Samb— Failubk  to  Make  Tbndbb— Bzcuse. 

Where  one  seeking  to  redeem  from  an  exe- 
cution sale  went  to  the  owners  of  a  part  of 
the  land,  and  offered  to  pay  their  proportion  of 
the  purchase  money  ana  interest,  and  to  pay 
for  unprovementa  and  all  lawful  charges,  and 
they  refused  to  ^ve  any  information  as  to 
charges  or  improvements,  a  tmder  was  unneces- 
sary. 

9.  (;0STfr— DiBCBBTIOn  OF  COUBT. 

Tbe  matter  of  the  payment  of  costs  rests 
In  the  discretion  of  the  court. 

[Ed.  Note.— For  esses  in  point,  see  vol  ISr 
Gent  Dig.  CoeU,  H  20-25.] 

Appeal  from  Chancery  Court;  Morgan  Coun- 
ty; William  H.  Simpson,  Ghanc^OT. 

Suit  by  B.  B.  Whiter  as  administrator  ia 
the  ^tate  of  0.  a  Sheats,  deceased,  against 
W.  R.  Francis  and  others.  From  a  decree  tor 
plaintiff,  d^radantB  appeal.  Affirmed  In 
part,  and  in  part  revoraed.  ruidered,  and  re- 
manded. 

It  was  averred  in  the  bill  that  executions 
were  issued  against  the  said  0.  O-  Sheata,  and 
were  levied  upon  certain  spedflcally  describ- 
ed lands :  that  said  lands  were  sold  under 
said  execution,  and  tbe  said  W.  B.  Francis 
became  the  purcfaasn  thereof,  and  the  sher- 
iff executed  a  deed  to  said  Frauds  for  said 
lands,  the  sixth  paragraph  of  said  bill  re- 
lating to  the  possession  of  said  lands  by  said 
Sheats  Is  copied  In  the  opinion.  It  was  th^ 
averred  in  the  bill  that  tbe  said  Frauds  bad 
made  no  improvemraits  on  said  lands,  so  far 
as  the  complainant  knew;  that  the  oom- 
plalnant  had  written  to  the  defendant  Fran^ 
ds  making  Inqvlrr  as  to  the  value  of  any  im- 
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prorements  tfaat  be  may  hare  made  upon  gald 
lands,  and  was  willing  to  pay  therefor,  and 
offered  In  his  bill  to  do  so;  that  complain- 
ant had  had  no  opportunity  to  treat  with  de- 
fendant Francis  as  to  Buch  ImproTements  ex- 
cept by  crarespondeaiee,  and  that  defendant 
Francis  bad  failed  to  answer  complainant'« 
letters;  that  complainant  has  been  miable  to 
make  a  tender  to  aald  Francis  of  the  amount 
paid  by  him  for  said  lands  at  said  execntlou 
sale,  and  10  per  cent  per  annum  tb^ecm 
since  said  sale,  together  with  all  lawful  char- 
gBB,  for  the  reason  that,  the  said  Francis 
had  been  absent  from  the  state  for  a  number 
of  months  after  said  purchase,  and,  before 
going,  bad  stated  his  Intration  of  remaining 
away  imtit  after  a  certain  designated  time, 
which  was  after  the  expiration  of  the  time 
allowed  the  complainant  to  redeem  said  pr<^ 
erty  from  under  the  execution  sale;  that  the 
ciHiqilalDant  has  written  to  the  defendant 
Francis  repeatedly  since  his  departure,  rela- 
tlTA  to  bis  purpose  to  redeem  said  lands,  and 
has  addressed  bis  letters,  postage  prepaid, 
to  said  Francis  to  tbe  post-offlce  address 
where  be  had  gone,  but  has  received  no  r^ly. 
The  bill  'then  contains  the  following  aver- 
meat:  "The  complainant  hereby  offers,  ten- 
ders, and  pays  Into  court  for  the  defendant 
Frandfl  tbe  sum  of  $283.35,  the  amount  of 
defendant  Francis's  purchase  at  said  execu- 
tion sale^  and  the  further  sum  of  fS6.67,  be- 
ing 10  per  cent  Interest  on  the  amount  paid 
by  the  defendant  for  said  lands  for  two 
years,  as  well  as  the  sum  of  $125^  taxes 
paid,  as  far  as  complainant  can  ascertain,  by 
defendant,  on  said  lands  since  his  purchase 
thereof ;  also,  $18.20,  interest  on  same. 
Complainant  has  by  diligent  Inquiry  ascer- 
tained that  said  defendant  Francis  has  paid 
to  the  city  of  Decatur,  Alabama,  on  the 
pro  rata  of  part  of  said  property,  of  the 
special  assessment  levied  by  the  dty  au- 
thorities on  tbe  property  of  said  town,  the 
sum  of  $310.48,  which  Is  herewith  tendered 
and  offered  to  said  defendant,  as  well  as  the 
further  sum  of  $41.76,  legal  interest  on  tbe 
amount  of  said  assessment"  The  bill,  then 
continuing,  arers  that  the  complainant  has 
diligently  Inquired  and  searched  for  Infor- 
mation reepectli^  the  amount  of  lawful  char- 
ges against  said  property  held  by  the  de- 
fendant Francis,  but  has  been  unable  to  as- 
certain th^;  that  he  Is  ready,  able,  and 
willing  to  pay  all  lawful  charges  which  the 
defendant  has  or  holds  against  said  lands, 
and  submits  himself  to  the  jurisdiction  of 
the  conrt;  and  further  avers  that  he  has 
been  unable  to  ascertain  the  correct  amount 
of  lawful  charges  claimed  by  said  defoidant 
upon  said  lands,  othwwise  than  baa  been 
above  stated;  and  he  tenders  said  amounts, 
and  a.ven  bis  willlngne«  and  readiness  to 
abide  tbe  decree  of  the  said  court  It  is 
then  averred  In  tbe  bill  that  subseguoit  to 
the  purchaae  of  tbe  said  lands  by  the  said 
Francis  he  sold  and  conveyed  to  the  defend- 
ant Kelson  Oampbell  a  certain  designated 


portion  of  said  lands,  which  is  iqteclfically 
described,  and  that  subsequent  to  said  pur- 
chase be  sold  and  conveyed  to  the  defradant 
Foster  H.  Pointer  a  certain  portion  of  said 
lands,  which  is  spedflcally  described;  that 
"tbe  sales  to  said  Campbell  and  Pointer  so 
complicated  the  appwtlonment  and  redemp- 
tion money  as  to  render  necessary  a  judicial 
investigation  of  tbe  relative  values  of  the 
parcels  so  cmiveyed,  as  compared  with  the 
whole,  and  to  adjudicate  the  part  if  any,  of 
the  purchase  money  tendered  and  paid  into 
court  by  the  complainant  to  be  awarded  to 
the  said  Points  and  the  said  Oampbell  on 
redemption."  It  was  th^  averred  In'  tbe 
bill  that  the  complainant  had  ascertained 
that  the  defradant  Frauds  had  paid  a  desig- 
nated amount  as  mnnidpal  taxes,  which  said 
amount  the  complainant  tendered  and  paid 
into  court  for  the  said  Francis,  as  well  as 
the  Interest  thereon.  It  was  furthCT  aver- 
red In  the  bill  that  prior  to  the  filing  of  the 
bill  the  complainant  went  to  the  said  Foster 
H.  Pointer  and  Nelson  Campbell,  respective- 
ly, and  offered  to  pay  to  each  of  them,  re- 
spectively, all  lawful  charges,  the  value  of 
all  permanent  Improvements  placed  by  each 
of  them  on  the  property  purchased  by  them 
of  Francis,  and  Inquired  and  sought  to  ascer- 
tain from  each  of  them  the  value  of  the  im- 
provements, if  any,  which  either  of  them  had 
placed  upon  the  respective  parcels  or  por- 
tions of  the  proptfty  that  be  bad  purchased 
from  the  said  Francis,  and  also  offered  to- 
pay  a  just  and  proper  proportion  of  the  pur- 
chase money  bid  by  said  Francis,  but  that 
said  Pointer  and  Campbell  each  peremptorily 
refused  to  accept  said  propoaitlan,  and  re- 
fused to  discuss  the  value  of  the  permanent 
Improvemmts  placed  by  either  of  them  upon 
said  prt^rty,  and  refused  to  receive  any 
compensation  ther^or,  and  refused  to  name 
or  daim  any  sum  for  the  lawful  charges; 
that  therefore,  the  complainant  ottera  to  pay 
the  value  of  all  permanent  Improvements,  the 
value  of  the  lawful  charges,  and  a  pr<^>fflr 
proportion  of  the  purchase  money  paid  by 
said  Frands.  Tbe  prayer  of  the  bill  was  that 
the  complainant  be  decreed  to  be  oitltled  to 
redeem  said  lands,  that  the  amount  necessary 
to  be  paid  to  the  def^dants,  and  each  of 
th^,  be  ascatalned,  and  that  the  def^idants 
be  required  to  acc^t  said  sums,  and  that 
upon  tbe  paymmt  thereof  they  be  required 
to  execute  proper  cjonveyances  of  their  rights 
title,  claim,  and  interest  in  and  to  said  lauds 
to  the  c<»nplalnaot 

Tbe  defendants  demurred  to  the  bill,  and 
assigned  many  grounds  of  demurrer,  which, 
for  convenience  of  reference  In  connection 
with  tbe  opinion,  are  set  torth  as  follows: 
The  4th,  etb,  Ttb,  8th,  l&th.  16th,  and  32d 
grounds  of  demurrer,  the  overruling  of  whlrf» 
constitutes  the  4th,  6th,  Ttb,  8th,  15th,  16tb, 
and  27th  assignments  of  error,  were  as  fol- 
lows: "(4)  The  com[>lalnant  does  not  offer 
In  his  bill  to  pay  all  lawful  charges  tipon 
said  lands  other  than  those  for  which  tender 
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ts  made  Into  conrt"  "(6)  The  complainant 
does  not  tender  and  bring  Into  court  the 
money  for  all  lawful  charges  necessary  to 
be  paid  before  redemption.  (7)  The  bill 
does  not  deny  that  there  were  lawftd  char- 
ges other  than  those  described  in  the  bill. 
(8)  It  appears  from  the  bill  that  the  com- 
plainant bag  not  tendered  Into  court  the 
money  for  all  lawful  charges  held  by  defend- 
ant Francis  against  said  land."  "(15)  Ig- 
norance upon  the  part  of  complainant  re- 
specting the  amount  of  lawful  charges 
against  said  property  held  by  the  defendant 
does  not  excuse  the  complainant  from  ten- 
dering Into  court,  In  money,  the  amount  of 
lawful  charges  against  said  property.  (18) 
The  failure  or  refusal  of  defendants  to  In- 
form complainant  of  the  Iawfn>  charges  on 
said  lands,  and  the  value  thereof,  Is  no  ex- 
cuse for  tbe  failure  of  complainant  to  ten- 
der Into  court,  In  money,  the  value  and 
amount  of  all  of  said  diarges."  "(SZ)  The 
averments  of  the  bill  show  that  th^  are 
other  lawful  charges,  known  to  complainant, 
against  the  property  sought  to  be  redeemed, 
for  which  complainant  has  not  made  ten- 
der by  paying  the  money  into  court"  The 
1st,  2d,  28tb,  and  29th  grounds  of  demurs 
rer,  the  overruling  of  which  constitutes  the 
1st,  2d,  2eth,  and  81st  assignments  of  er- 
ror, were  as  follows:  "(1)  It  does  not  ap- 
pear from  said  bill  tluit  C.  O.  Sheats,  com- 
plainant's Intestate,  owned  any  right  title, 
or  inter^t  In  the  lands  sought  to  be  re- 
deemed. (2)  The  bill  does  not  show  what 
Inte'est  the  complainant  seeks  to  redeem 
In  the  lands  described  therein."  "(28)  The 
averment  of  tbe  bill  falls  to  show  what 
right,  title,  or  Interest  C.  O.  Sheats  had  In 
the  lands  sought  to  be  redeemed  at  the  time 
of  the  execution  sale.  (29)  Tbe  averment 
of  the  bill  fails  to  show  what  right,  title, 
or  Interest  O.  C.  Sheats  had  In  the  lands 
sought  to  be  redeemed  at  the  time  of  his 
death."  The  9th  and  lOth  grounds  of  demur- 
rer were  as  follows:  "(9)  It  is  not  averred 
In  the  hill  that  complainant  had  no  means 
of  ascertaining  the  value  of  permanent  Im- 
provements placed  on  part  of  the  land,  there- 
in descrtbed,  by  Foster  H.  Pointer.  (10) 
It  is  not  avOTred  In  the  bill  that  complain- 
ant had  no  means  of  ascertaining  tbe  value 
of  permanent  Improvements  placed  on  a  part 
of  the  land,  therein  described,  hy  Nelson 
Campbell."  The  11th,  ISth,  13th,  and  14th 
grounds  of  demurrer,  the  overruling  of  which 
■constltntea  the  bases  of  the  11th,  12th,  13th, 
and  14tb  assignments  of  error,  were  as  fol- 
lows: "(11)  It  Is  not  averred  In  said  bill 
that  the  complainant  had  no  means  of  as- 
certaining the  existence  of  all  lawful  char- 
ges against  said  lands.  (12)  The  bill  falls 
to  allege  that  complainant  bad  no  means  of 
ascertaining  the  amonnt  dne  for  lawful 
charges  on  said  lands.  (13)  The  Mil  does 
not  show  what  diligence  the  c(KnpIainant 
has  exercised  in  ascertaining  or  attempting 
10  ascertain  ttie  lawful  charges.   (14)  The 


all^tlon  of  said  bill,  that  complaliMUit  has 
diligently  inquired  and  searched  for  Informa- 
tion respecting  the  amount  of  lawful  charges 
against  said  property  held  by  tbe  defoidant 
Francis,  is  a  conclusion  of  the  pleader,  and 
no  facts  are  stated  showing  diligence  upon 
the  part  of  complainant"  The  22d  ground 
of  demurrer,  the  overruling  of  which  con- 
Btltutes  the  basis  of  tbe  22d  assignment  of 
error,  was  as  follows:  "(22)  The  bill  is  not 
accompanied  with  the  amount  of  money  nec- 
essary to  defray  the  expense  of  executing 
titles  from  the  defendants  to  complainant." 
The  defendants  also  moved  to  dismiss  the 
bill  for  want  of  equity.  Upon  the  submis- 
sion of  the  case  upon  tbe  demurrers  and  mo- 
tions to  dlsmlas  for  want  of  equity,  tbe  chan- 
cellor ovaruled  the  demurrers  and  said  mo- 
tions. 

O.  0.  Harris  and  Callahan  &  Harris,  for 
appellants.   D.  W.  Gtodbey*  few  appellee. 

SIMPSON,  3.  This  Is  a  bill  tiled  by  ap- 
pellee, as  administrator  of  tbe  estate  of  O.  O. 
Sheats,  for  the  purpose  of  redeeming  certain 
real  estate,  which  was  sold  under  executions 
against  said  Sheats,  in  his  lifetime,  the  ap- 
pellant Francis  b^ng  the  purchaser,  and  ap- 
pellants Points  and  Campbell  b^g  pur- 
chasers, severally,  of  portions  of  said  real 
estete.  Tbe  appeal  is  from  the  decree  of 
tbe  chancery  court  overruling  the  demurrer 
to  the  bill,  and  the  motlcm  to  dismiss  the 
same  for  want  of  equity. 

i^pellants'  brief  discusses  together  as- 
signments of  error  Nos.  4,  6,  7,  8,  15, 16,  and 
27,  and  Is  correct  In  tbe  contention  that 
the  complainant's  rights  depend  upon  a  com- 
pliance with  statutory  requirements  In  re- 
gard  to  the  redemption  of  real  estate.  The 
right  of  redemption  is  a  personal  privilege, 
and  In  ovAer  to  avail  himself  of  the  right 
the  complainant  must  show  "that  be  has  not 
failed  to  do  what  the  law  requires.  In  order 
to  invest  him  with  the  right  be  seeks  to  en- 
force," or  must  show  some  valid  reason  for 
his  failure  In  any  particular.  Burke  v. 
Brewer  (Ala.)  82  South.  602;  Henderson  v. 
Hambrick  (Ala.)  29  South.  924.  When  the 
purchaser  Is  absent  from  the  state,  a  ten- 
der, to  be  sufficient,  must  be  made  by  a  de- 
posit of  the  money  in  court,  on  the  filing 
of  tbe  bill,  and  the  absence  of  tbe  purchaser 
or  his  vendee  from  the  state  excuses  the  ten- 
der in  person  and  authorises  the  filing  of  the 
bill.  Beebe  v.  Buxton,  99  Ala.  117, 12  South. 
567;  Lehman,  Durr  &  Co.  v.  Collins,  69  Ala. 
127,  132.  The  bill  alleges  that  "none  of  it 
was  In  the  actual  possession  of  said  C,  O. 
Sheats,  but  such  of  It  as  was  not  bare  and 
vacant  snd  as  was  susceptible  of  actual 
possession,  was  In  the  possession  of  ten- 
ants. If  complainant  Is  mistaken  in  this 
averment  he  avers  that  no  demand  has  ever 
be«i  made  for  possession  by  the  d^ndant 
Francis  of  the  said  0.  C.  Sheats,  and  that, 
if  said  O.  O.  Sheats  remained  or  continned 
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In  posteeaion,  he  did  so  bj  and  with  the 
consent  of  the  defendant  FrandB."  Where 
the  purchaser  made  no  demand  for  posses- 
sfon,  the  failure  to  demand  Is  a  valid  reason 
tar  falling  to  deliver  possession.  Baker  t. 
Bnrdeflbaw,  1S2  Ala.  166,  31  Soath.  497; 
Harden  t.  Collins,  8S  South.  857,  138  Ala. 
389,  100  Am.  8t  Rep.  42.  The  statute  pro- 
vides the  course  to  pursue  If  the  land  is  In 
possession  of  tenants.  Code  1896,  {  3006. 
We  hold  that  the  averments  of  the  bill  were 
soffident  to  dispense  with  the  averment  of 
deUrerr  of  possession  on  demand. 

■It  Is  masted  that  It  is  the  duty  of  the 
party  seeking  to  redeem  to  ascertain  at  his 
peril  what  the  lawful  charges  are,  and  to  ten- 
der them,  and  that  ignwance  of  lmprov&- 
moits  or  their  valne,  or  of  the  lawful  cbar- 
cea,  will  not  excuse  him,  and  in  fact  nothing 
will  excuse  him  except  the  "conduct  or  agree- 
ment of  the  purchaser,"  and  that  these  words 
<U8ed  in  the  case  of  Spoor  v.  Phillips,  27  Ala. 
197)  mean  that  the  purchaser  must  have  been 
gollty  of  some  positively  wrongful  conduct 
or  act,  such  as  misinforming  the  proposed  re- 
demptloner,  and  that  the  effect  of  the  pur- 
chaser leaving  the  state  relieves  only  from 
the  necessity  of  making  the  tender  in  per- 
son, and  not  from  the  duty  of  ascertaining, 
at  bis  peril,  what  the  lawful  charges  are. 
The  law  does  not  require  impossible  things  of 
any  one.  The  averments  of  the  bill  show  that 
Francis  has  absented  himself  from  the  state ; 
that  complainant  has  made  diligent  inquiry 
to  ascertain  his  post-offlce  address,  has  writ- 
ten to  him  repeatedly  asking  for  an  account 
of  the  lawful  charges  claimed  by  him  to  have 
been  paid,  has  also  requested  both  of  his  ven- 
dees to  inform  him  what  lawful  charges  are 
claimed  by  them,  and  they  have  refused  to 
give  any  information.  Complainant  has  also 
made  diligent  inquiry  as  to  lawful  charges, 
has  tendered  into  court  the  amount  of  all 
that  he  has  been  able  to  ascertain,  and  offers 
to  pay  all  lawful  charges  which  may  be  as- 
certained under  the  orders  of  the  court  This 
court  speaking  through  Chief  Justice  Brlck- 
€11,  has  said:  "Upon  the  purchaser,  or  party 
In  possession,  claiming  compensation  for  per- 
manent improvemrats,  rests  the  doty  of  in- 
forming the  party  coming  to  redeem  of  the 
character  and  extent  of  the  claim."  Cramer 
T.  Watson.  73  Ala.  18*;  Prlcbard  v.  Sweeny, 
108  Ala.  656,  19  South.  730.  The  averments 
of  the  bill  In  this  case  sbow  a  sufflclfflit  tender 
of  the  lawful  charges.  Harden  v.  Collins, 
138  Ala.  889,  85  South.  307,  100  Am.  St.  Rep. 
42 ;  Baker  v.  Bnrdeshaw,  supra.  In  the  case 
of  Long  V.  Blade.  121  Ala.  267,  26  South.  31, 
referred  to  by  appellant,  there  was  no  ten- 
der made  In  court  at  all ;  white  in  the  case 
at  bar  the  bill  shows  that  the  purchase  mon- 
ey and  10  per  cent  and  the  amount  of  all 
the  charges  which  Complainant  has  been  able 
to  ascertain,  with  one  omission  bwelnafter 
noted,  have  been  deposited  In  court,  and  the 
bill  offers  to  pay  all  charges  which  may  be 
ascertained-  The  on^  things  which  prevent 
S880.— 12 


a  foil  tender  are  the  absence  of  Francis  from 
the  state  (alleged  in  the  bill  to  be  for  the  very 
purpose  of  preventing  a  tender)  and  the  re- 
fusal of  the  other  defendants  to  give  infor- 
matiou. 

Section  8617  of  the  Code  of  1896  refers  only 
to  the  case  where  the  "parties  cannot  agree 
upon  the  value  of  improvements,"  which  pre- 
supposes that  they  are  informed  as  to  what 
the  improvements  are,  and  are  willing  to 
treat  with  each  other  as  to  their  value;  but 
when  one  party  remains  outside  of  the  state, 
and  will  not  even  communicate  with  the  party 
proposing  to  redeem,  and  the  others  "refuse 
to  entertain  any  proposition  whatever  for 
compensation,"  and  refuse  "to  accept  any  pay- 
ment" for  "lawful"  charges,  there  is  nothing 
to  appoint  a  referee  for.  It  is  a  general  prin- 
ciple of  law  that  "the  law  does  not  compel 
one  to  do  vain  or  useless  things.  •  •  * 
An  actual  tmder  of  performance  may  be  ex- 
cused when  there  is  a  willingness  and  an 
ability  to  perform,  and  actual  performance 
has  been  prevented,  or  expressly  waived,  by 
the  parties  to  whom  performance  is  dne;" 
28  Am.  ft  BUng.  Elncy.  Law  (2d  Bd.)  p.  6. 

With  regard  to  the  $310.43  which  the  bill 
shows  complaihant  baa  asc^tained  was  paid 
fftr  sewer  tax  on  the  property  by  said  Fran- 
da,  the  averment,  in  the  bill,  of  tender,  la 
not  BuflBdent,  Inasmuch  as  it  fails  to  aver 
that  the  amount  Is  paid  into  court  21  Ency. 
PI.  ft  Pr.  065 ;  Christian  v.  N.  F.  I.  Co.,  101 
Ala.  642,  14  South.  374 ;  Caldwell  v.  Smith. 
77  Ala.  164 ;  Booth  v.  Comegys,  Minor,  201. 

Referring  to  the  26th.  3lBt  2nd,  and  Ist 
assignments  of  error,  which  refer  to  the  own- 
ership of  complainant's  intestate  In  the  lands: 
"The  levy  of  the  execution  on  land  as  the 
property  of  the  debtor,  and  Its  sale  and  pur- 
chase as  sucb,  are  conclusive  on  the  purchas- 
er." The  allegations  of  the  bill  make  out  a 
prima  fade  case  In  favor  of  the  complainant 
on  that  point  and  if  there  be  any  facts  to  the 
contrary  it  Is  matt»  of  defense. 

It  Is  next  Insisted  by  appellant  that,  as  a 
prerequisite  to  the  filing  of  the  bill  in  this 
case,  the  complainant  must  show  that  he  has 
made  a  tender,  In  accordance  with  the  stat- 
ute, and  that  as  the  vendee  is  the  party  en- 
titled to  the  redemption  money  where  prop- 
erty has  been  sold,  the  tender  must  have  been 
made  to  both  Campbdl  and  Pointer  (the  pur- 
chasers of  portions  of  the  land)  as  well  as  to 
the  original  purchaser.  Frauds,  and  that,  as 
the  statute  has  made  no  provision  for  pro 
rata  payment,  nor  for  redeeming  any  portion 
of  the  land  less  than  the  whole,  therefore  the 
tender  should  be  of  the  entire  amount  neces- 
sary to  redeem  the  whole,  to  each  of  the  par- 
ties in  interest  thus  making  it  necessary,  in 
this  case,  for  the  party  proposing  to  redeem 
to  tender  tbree  times  the  amount  necessary  to 
redeem  the  land.  Then,  if  he  tenders  in  this 
manner,  each  person  can  receive  the  amount 
tendered,  and,  If  they  should  prove  to  be  in- 
solvent the  debtor  might  lose  two-thirds  of 
his  money;  and  by  the  t^jwration  of  this 
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kind  of  process  it  would  always  be  In  the 
power  of  a  purchaser  at  execution  sale  to 
absolutely  deprive  the  debtor  of  the  right  of 
redemptloD  which  the  statute  gives  him.  Yet 
the  point  is  not  without  dllSctilty,  owing  to 
the  fact  that  the  lawmakers  do  not  seem  to 
bare  anticipated  Just  sacb  a  state  of  altalrs 
as  here  exists,  and  we  bare  not  been  able 
to  find  any  case  exactly  in  point 

Let  na  see  then  bow  the  matter  stands,  ac- 
cording to  our  statutes.  Sections  3505  and 
8507  of  our  Oode.  of  1896,  certainly  give  to 
tbe  Judgment  debtor  the  right  to  redeem  the 
entire  tract  of  land  by  paying  "the  purchase 
money  with  ten  per  cent  per  annum  there- 
on, and  all  lawfnl  charges,"  and  it  is  not  in 
the  power  of  the  purchaser  or  any  one  else 
to  deprive  him  of  that  right;  and,  according 
to  well-recognlzed  principles  of  equity,  if,  by 
tbe  act  of  tbe  purchaser  himself,  matters 
have  be«i  so  adjmted  that  tbe  debtor  cannot 
ccHQply  with  the  statute  by  tendering  the* 
required  money,  In  accordance  wltb  the  stat- 
ute, then  said  purchaser  1b  estopped  from 
complaining  that  such  tender  has  not  been 
made.  We  have  then  here  an  absolute  right 
without  any  remedy  provided  by  law.  The 
complainant  has  the  right  under  the  statute, 
to  redeem  all  of  tbe  land  by  paying  once  what 
the  statute  requires,  and  yet  he  cannot  make 
the  payment  because  tbe  purchaser  has  ab- 
sented himself  from  tbe  state,  and  has  con- 
veyed parcels  ot  tbe  land  to  Campbell  and 
Pointer.  He  has  no  right  to  pay  to  either  of 
them  that  part  of  the  redemption  money 
which  belongs  to  the  other,  and  yet  be  has 
no  authorl^  to  apportion  it  and  redeem  the 
parcels  s^arately.  Is  not  this,  then,  according 
to  the  first  principles  of  equity  Jurisprudence, 
a  case  which  sn^sts  tbe  resort  to  a  court  of 
equity?  Upon  these  very  grounds  be  comes 
Into  a  court  of  equity,  pays  the  money,  which 
tbe  law  requires,  Into  court  and  asks  tbe 
court  to  distribute  It  to  the  parties  according 
to  their  Interests  and  rights,  and  further  of- 
fers to  do  and  pay  whatever,  in  addition 
thereto,  may  be  Just  and  equitable,  in  the  es- 
timation of  the  court  It  certainly  then  can- 
not be  urged,  against  his  right  to  Invoke  the 
aid  of  a  court  of  equity,  that  be  did  not  pre- 
viously do  the  thing  which  he  could  not  do, 
and  his  Inability  to  do  wblcb  formed  the 
ground  of  bis  right  to  come  Into  equity.  In 
tbe  Baker  v.  Burdeahaw  Case,  supra,  this 
court  held  that  If  "a  proper  tender  Is  render- 
ed impracticable  by  tbe  act  of  the  person  to 
whom  it  Is  due,  that  fact  will,  on  proper  aver- 
ments, be  sufficient  to  excuse  a  failure  to  ten- 
der." Page  168  of  132  Ala.,  page  497  of  81 
South.  There  was  no  error  in  overruling 
causes  of  demurrer  numbered  9  and  10. 

Complainant  went  to  Campbell  and  Pointer, 
and  offered  to  pay  them,  not  only  their  pro- 
portion of  tbe  purchase  money  with  10  per 
cent,  but  also  for  all  permanent  Improve- 
ments and  lawful  charges,  and  they  refused 
to  give  him  any  Information  and  refused  to 
rec^ve  compensation.    This  absolved  him 


from  any  further  duty  in  regard  to  those 
matters.  Cramer  v.  Watson  and  Prichard  v. 
Sweeney,  supra. 

What  has  been  said  disposes  also  of  assign- 
ments 11,  12,  18,  and  14  wbldi  are  not  sns- 
tained. 

The  twenty-second  asalgnmwit  of  error  rais- 
es the  point  that  tbe  cost  of  executing  the 
deed  should  have  been  included  in  the  tender 
and  should  have  been  paid  into  court  When 
the  complainant  offered  to  pay  all  lawful 
charges  and  asked  for  Information  as  to  their 
amount,  this  item  should  have  been  Included 
wltb  others;  but  one  defendant  refused  to 
commimicate  wltb  him,  and  the  others  re- 
fused absolutely  to  treat  with  him  or  receive 
anything,  and  when  he  flies  his  bill  in  court 
it  Is  not  necessary  to  make  a  deposit  of  thto 
small  amount  as  tbe  conveyance  will  be  made 
under  tbe  orders  of  tbe  court  and  tbe  amount 
will  become  a  part  of  tbe  court  costs. 

There  was  no  error  In  the  court's  overrul- 
ing the  motion  to  dismiss  tbe  bill  for  want  of 
equity,  as  the  law  presumes  all  amendable 
defects  to  be  amended  on  this  motion,  and  tbe 
matter  which  bas  been  pointed  out  lu  wblcb 
the  demurrer  was  well  taken,  would  not  Jus- 
tify the  court  in  dismissing  tbe  bill  for  want 
of  equity. 

The  matter  of  Uie  payment  of  costs  rests 
within  tbe  discretion  of  the  courts.  Falkner 
V.  Campbell  Printing,  eto.,  Co.,  74  Ala.  860, 
364;  Allen  v.  Lewis,  74  Ala.  879;  Oray  t. 
Gray,  15  Ala.  779. 

The  decree  of  the  court  in  so  far  as  It 
overruled  tbe  motion  to  dismiss  tbe  bill  for 
want  of  equity,  Is  alflrmed,  but  for  tbe  err<A> 
in  falling  to  sustain  tbe  cause  of  demuirer 
stated,  tbe  case  Is  reversed,  and  a  decree  will 
be  here  entered  sustaining  the  demurrer,  and 
the  cause  Is  remanded. 

Affirmed  In  part  and  In  part  reversed,  ren- 
dered, and  rananded. 

MeCLELLAN,  C.  J.,  and  TYSON  and  AN- 
DBBSON,  J  J.,  ooncnr. 


WILSON  et  al.  r.  HILLEIB. 
(Supreme  Court  of  Alabama.  Feb.  16,  1905.) 

Ik JU NCTION— 0 ANOILLATIO N  OV  IhSTBUHKNTB 

— FRAun — Bemedt  at  Law. 

Tbe  prosecution  of  an  ejectment  suit  will 
not  be  enjoined,  nor  the  deed  nnder  which  plain- 
tiffs therein  claim  canceled,  on  tbe  ground  that 
the  deed  and  the  record  thereof  have  oeen  fraad- 
ulently  altered. 

Haralson,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Bibb  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Action  by  Jotm  W.  Miller  against  Fayette 
Wilson  and  others.  From  a  Judgmmt  for 
plaintiff,  defendants  appeal.  Reversed. 

Rehearing  denied  June  30,  1905. 

Tbe  averments  of  tbe  bill  were  to  the  effect 
that  the  complainant  bous^t  the  lands  In 
1883  from  one  Walter  D.  Wilson,  who  execnt- 
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ed  a  deed  to  complatnant,  and  pat  him  In  po8- 
session,  and  that  he  was  still  in  possession; 
that  said  Wilson  was  at  the  time  and  had 
been  for  several  years  prior  to  the  convey- 
ance. In  possession  of  tlie  premises,  claiming 
nnder  a  deed  executed  to  blm  by  one  W.  J. 
Wilson  and  Grace  E.  Wilson  his  wife;  that 
said  W.  J.  Wilscm  and  Orace  B.  Wllscm  con- 
veyed the  lands  to  said  Walter  D.  Wilson 
by  deed  In  1S79 ;  that  the  lands  were  convey- 
ed to  said  W.  J.  Wilson  by  one  James  Hill, 
who  was  the  father  of  the  said  Grace  B.  Wil- 
son, by  deed  dated  Jnly  SOtfa,  1874,  and  duly 
recorded  on  that  day ;  that  the  lands  had  been 
owned  and  possessed  by  the  aaid  Hill  for 
many  years  [^or  tbereta 

The  bill  fm>ther  averred  the  brining  of  an 
action  of  ejectment  against  the  complainant, 
by  the  defendants,  who  were  the  cblldreo  of 
said  Grace  B.  Wilson,  who  was  then  dead ;  that 
tbey  based  their  claim  to  the  lands  described 
in  the  bill  npon  an  alleged  deed  said  to  have 
been  executed  by  James  Hill  to  said  Grace 
B.  Wilson,  for  life,  with  remainder  to  her 
children,  which  deed  was  prior  to  July,  1874, 
and  bore  an  endorsement  purporting  to  show 
that  the  same  was  filed  for  record  on  the  5th 
day  of  April,  1874.  Complainants  alleged 
that  said  deed  was  in  fact  not  executed  nntil 
long  after  July,  1874.  and  that  the  date  there- 
Off,  and  tbe  certificate  of  registration  were 
fraudulently  altered,  to  make  it  appear  that 
it  was  executed  prior  to  the  date  of  the  deed 
under  which  complainant  claimed.  The  bill 
also  alleged  that  said  deed  to  Orace  E.  Wil- 
son was,  as  executed,  a  conveyance  In  fee  to 
her,  but  was  subsequently  fraudulently  altered 
so  as  to  grant  her  a  life  estate  only,  with  re- 
mainder to  her  children. 

Tbe  bill  prayed  for  an  injunction  of  tbe 
action  of  ejectment,  and  that  the  said  deed 
to  Grace  E.  Wilson  be  canceled  as  a  cloud  up- 
on the  title  of  tbe  complainant. 

W.  W.  Lavttider  and  J.  U.  McMaster.  for 
appellants.  Logan  ft  TandeGraaf,  for  ap- 
pellee. 

HARALSON.  J.  It  is  familiar  "that  a 
court  of  eqult7  will  not  take  Jurisdiction, 
whoi  there  la  a  clear,  complete  and  adequate 
remedy  at  law.  The  mere  Intervention  of 
fraud,  no  discovery  or  any  special  equitable 
relief  being  sought,  will  not  author^  a  court 
of  chancery  to  grant  relief,  or  entertain  con- 
current jurisdiction  with  the  court  of  law, 
In  cases  cognicable  at  law."  Toungblood  r. 
Yonngblood.  S4  Ala.  486;  Fe^les  t.  Burns, 
77  Ala.  202. 

It  iB  also  true  that  "a  court  of  equity  Is  re- 
luctant to  Interpose  by  injunction  against  an 
ejectment  at  law,  founded  on  a  legal  title  tbe 
plaintiff  is  fairly  proceeding  to  establish.  An 
equitable  case,  a  case  of  purely  equitable 
cognizance,  must  be  made  to  appear,  before 
the  court  will  interpose  to  restrain  the  pro- 
ceedings In  the  action.'*  Kerr  on  Injooc* 
Hons,  26 ;  Lehman  v.  Shook,  69  Ala.  492. 

One  of  the  w^  recognized  grounds  of  equi- 


ty jurisdiction,  Is  to  remove  clouds  from  ti- 
tles, when  the  deed  or  other  Instrument  or 
proceeding  constituting  the  cloud  may  be  used 
to  injuriously  or  vexatlously  embarrass  or  af- 
fect a  plalntifl's  title.  "A  court  of  equity  will 
not  Interpose  to  prevent  or  remove  a  cloud 
which  can  only  be  shown  to  be  prima  facie 
a  good  title,  by  leaving  the  plaintiff's  title 
entirely  out  of  view.  It  Is  always  assumed, 
when  the  court  Interferes,  that  the  title  of 
the  party  complaining  is  affected  by  a  hostile 
title,  apparently  good,  but  really  defective 
and  Inequitable  by  something  not  appearing 
on  its  face,  ♦  •  •  Would  the  owner  of 
the  proper^,  in  an  action  of  ejectment 
brought  by  the  adverse  party,  founded  upon 
the  deed,  be  required  to  offer  evidence  to  de- 
feat a  recovery?  If  such  proof  should  be 
necessary,  the  cloud  would  exist.  If  the 
proof  would  be  unnecessary,  no  shade  would 
be  cast  by  the  presence  of  the  deed."  Tor- 
rent Fire  Engine  Co.  v.  City  ot  Mobile,  101 
Ala.  563,  14  South.  557. 

Such  a  bin  will  not  be  entertained  when 
the  complainant  Is  not  In  possession,  unless 
he  shows  some  special  equity, — some  ob- 
stacle, or  Impediment,  wblcb  would  prevent 
or  embarrass  the  assertion  of  his  rights  at 
law.  Plant  V.  Barclay,  66  Ala.  661.  Such 
bills  can  only  be  maintained,  as  has  been 
held,  in  the  absence  of  some  Q>eclal  ground  of 
equity  jurisdiction,  by  parties  who  are  In 
possession.  They  alone  need  such  remedial 
asslBtance,  for  tbey  cannot  Institute  a  suit  at 
law  to  test  the  rival  title.  Smith's  Ex*r  t. 
Cockrell,  66  Ala.  83. 

This,  however,  as  was  said  by  Brickell,  C. 
J.,  In  Lehman  t.  Shook,  09  Ala.  493,  is  "only 
one  of  the  reasons  for  which  tbe  court  Inter- 
venes. There  are  other  and  broader  reasons 
— the  prevention  of  litigation,  tbe  protection 
of  tbe  true  title  and  the  possession,  and  be- 
cause it  Is  tbe  real  Interest  of  both  parties, 
and  promotive  of  right  and  justice,  that  tbe 
precise  state  of  the  title  be  known,  if  all  are 
acting  bona  fide;  and  If  not  that  a  merely 
colorable  and  pretended  claim  is  a  fraud  upon 
the  real  owner,  and  as  such  should  be  ex- 
tinguished.  1  Story's  Eq.  8  711a." 

Indeed,  the  case  referred  to  seems  to  be  an 
adjudication  of  the  one  In  band.  There,  tbe 
complainants  were  In  possession  of  the  land, 
and  an  ejectment  suit  had  been  brought  by 
tbe  defendant  and  was  pending  against  them. 
The  complainants  who  were  judgment  cred- 
itors of  W.  T.  Shook,  under  a  bill  filed  for  the 
purpose,  were  by  tbe  decree  of  the  court  let 
in  to  redeem  tbe  lands  In  question,  sold  un- 
der the  power  in  the  mortgage  by  said  W.  T. 
Shook  and  were  put  In  possession  of  the  lands 
by  the  decree  on  the  30th  of  January,  1878. 
On  tbe  10th  of  June,  1878,  said  W.  T.  Shook 
had  executed  to  the  defendants.  Laura  B. 
Shook  and  Hester  E.  Hodges,  tbe  deed,  the 
bill  was  filed  to  cancel.  This  deed  recited  the 
consideration  to  be  $8,000.00  and  was  filed  for 
record  on  tbe  1st  of  December,  1873.  The 
bill  charged  that  tbe  recital  in  the  deed  as  to 
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tbe  consldecvtlon  was  falae;  that  the  deed 
was  Tolontary  and  made  to  tbe  defendants 
by  tbe  grantor,  who  was  tb»i  insolvfflit,  witb 
Intent  to  hinder,  delaj  and  defraud  bis  cred- 
itors. On  the  14tb  of  February,  1879,  tbe 
defoidants  In  that  suit  commenced  said  ac- 
tion of  ejectment  to  recover  from  complain- 
ants, the  land  mentioned  in  the  deed,  when, 
on  the  25tfa  of  April,  1879,  the  complainants 
filed  the  bill  to  cancel  said  deed  as  a  cloud  on 
their  title  and  to  enjoin  said  ejectment  salt 
Tbe  bill  was  held  to  have  been  well  filed,  and 
the  decree  was  reversed  and  cause  remanded, 
with  Instructions  to  the  chancery  court,  to 
render  a  decree  enjolnli^  the  action  of  eject- 
ment and  declaring  the  conveyance  of  the 
premises  executed  by  Shook  to  his  daughters, 
bearing  date  of  the  10th  of  June,  1873,  of  rec- 
ord in  the  probate  court  of  the  coontr,  void 
and  lnopa*atlve  as  against  tbe  title  of  the 
ai^ellants,  wbo  were  Judgmmt  creditors  of 
said  W.  T.  Shook.  Brickell,  O.  in  his 
opinion,  among  other  things  said:  "Whoi- 
ev&t  a  deed  or  other  Instrument  exists,  not 
void  npon  its  fac^  wtaidt  may  be  vexatlonsly 
or  Injuriously  used  against  a  party  having  the 
rightful  possession  of  real  estate,  throwing  a 
cloud  or  suspicion  over  bis  title  or  interest, 
and  he  has  not  at  law  a  plain  and  adequate 
remedy  for  relief  against  it.  the  constant 
practice  of  a  court  of  equity  Is  to  intervene, 
and  remove  tbe  cloud  or  suspicion — when  tbe 
suspicion  Is  reasonable — by  directing  that  the 
instrument  be  delivered  up  and  cancelled  or 
by  making  the  deoree  in  reference  to  it,  whlt^ 
under  tbe  peculiar  circumstances  of  tbe  case 
Justice  and  the  rights  of  the  parties  may  re< 
quire.  1  Story's  Eq.  U  687,  711."  See,  also, 
8  Pom.  Eq.  Juris.  S  1389;  16  A.  &  IL  B. 
Law  (2d  Bd.)  p.  36& 

It  was  also  held,  for  reasons  stated  in  the 
opinion,  that  tbe  pendency  of  the  action 
of  ejectment  ought  not  to  arrest  the  Juris- 
diction of  tbe  court. 

Sommervllle,  J.,  In  bis  Clinton,  following 
that  of  tbe  Chief  Justice,  concurred  In  the 
conclusion  reached  by  blm,  stating:  "The  bill 
is  filed  by  complainant,  who  claims  to  hold 
tbe  legal  title  to  certain  lands,  and  its  pur- 
pose is  to  cancel  a  deed  held  by  two  of  the 
defendants  on  the  same  lands,  on  the  ground 
that  tbe  Instrument  waa  void  for  fraud  and 
was  a  olovd  <m  the  title  of  complainants. 
If  there  were  no  averment  of  fraud,  It  may 
be  seriously  questioned  whether  such  a  bill 
■would  lie,  or  ought  to  be  maintained.  But 
when  an  Instrument  purpOTta  on  the  face  of 
it  to  be  a  valid  conveyance,  so  as  to  con- 
stltute  a  cloud  on  the  title  of  the  property 
conveyed,  and  baa  been  fraudulently  execut- 
ed, as  seems  to  be  the  case  here,  I  am  of 
ivinlon  that  equity  will  and  should  take 
Jurisdiction,  on  the  ground  that  the  remedy 
by  ejectment  at  law  Is  not  full  and  adequate^ 
A  court  of  law  Is  Incompetent  to  sweep  away 
the  deed  which  clouds  complainant's  title, 
BO  long  as  it  remains  in  the  hands  of  tbe 
d^endants  uncancelled,  and  espedally  where 


It  has  been  recorded  under  the  registration 
laws.  The  sale  of  real  estate  may  be  in- 
terminably embarrassed  ao  l<Hig  as  the  prop- 
erly is  clouded  by  such  an  racumbranee." 

What  Is  said  on  this  subject  by  tbe  Su- 
preme Court  of  New  Tork,  is  so  apiMSlte  In 
this  connection,  and  consonant  with  the 
views  of  our  court,  we  venture  to  quote 
what  they  say:  "There  cannot  be  any  doubt 
as  to  the  Jurisdiction  of  courts  of  equity 
over  actions  to  cancel  and  set  aside  tnstru- 
ments  on  the  ground  of  fraud  in  th^  pro- 
curement Such  actions  are  in  the  nature 
of  preventative  remedies.  The  existence  oi 
the  instrument  may  be  a  well-founded  source 
of  anticipated  danger  by  tbe  party  whom 
they  do  or  whom  they  are  designed  to  affect 
Tbe  reason  for  the  maintenance  of  the  ac- 
tion tor  their  avoidance  is  to  be  found  in 
the  reasonable  apprehension  tliat  the  evi- 
dence of  the  fraud  may  not  be  always  at- 
tainable; or  that  the  defense  of  fraud  may 
not  alwaya  be  avallatde  at  law.  If  the 
fraudulent  instrument  affects  tbe  title  to 
the  land,  equity  entertains  the  action  for  its 
cancellation,  in  order  to  remove  the  cloud 
thrown  upon  tbe  plaintiff's  title.  Story's 
Bq.  Juris.  694.  695,  700;  Hamilton  ▼.  Oum- 
mings,  1  Johns.  Ch.  520,  524;  Pettlt  t.  8h^ 
herd,  6  Paige.  483  £28  Am.  Dec.  437].  •  •  • 
It  Is  but  a  natural  consequrace  of  this  eq- 
uitable Jurisdiction  to  decree  the  cancella- 
tion of  a  fraudulent  instrument,  that  the 
cotirt  should  inhibit  the  defendant  from  con- 
tinuing any  legal  proceedings,  through  which 
he  la  attMnpting  to  assert  a  right  based  on 
the  existence  of  that  Instrument  The  pow- 
er to  control  and  restrain  the  proceedings 
in  pending  actions,  in  such  a  case,  Is  «  neces- 
sary part  of  tbe  remedy.  wMdi  a  court  of 
equity  Is  supposed  to  be  capable  of  com- 
pletely administering.  Bden  on  InJ.  c.  2, 
p.  4." 

If  what  Is  said  in  Normant  v.  Bureka  Co., 
98  Ala.  191,  12  South.  464.  39  Am.  St  Rep. 
45,  Is  in  conflict  with  what  we  bere  decide, 
that  case,  to  that  extent  Is  overruled. 

This  case  was  submitted  on  motion  to  dis- 
miss for  want  of  equity,  on  demurrer  to  the 
bill,  and  on  motion  to  dissolve  the  injunc- 
tion. 

The  court  ovmvled  the  demorrw  and  tbe 
motion  to  dismiss  and  dlssolTSb 
Affirmed. 

On  Application  for  Rrtiearlng. 

TYSON,  J.  On  a  re-examlnation  of  tb9 
k  question  presented  by  this  recwd,  we  have 
reached  the  conclusion  that  the  bill  la  with- 
out equity. 

On  the  facts  averred  every  matter  invoked 
by  complainant  as  a  ground  for  equitable 
Interference  by  Injunction  Is  available  to 
him  as  a  defense  to  tbe  action  of  ejectment. 
It  is  true  that  in  that  action  the  court  In 
which  it  la  pending  is  impotent  to  cancel  the 
deed  opon  vhlcb  the  plahitiff  relies  for  a 
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recoTMy  as  a  eland  upon  complalnanf  g  title. 
But  that  court  has  Jurisdiction,  and  la  In 
tbe  legitimate  exercise  of  It,  to  determine 
the  validity  of  tbat  deed,  and  to  adjudge 
tbe  matter  of  controTersy  respecting  the 
title  to  tbe  land.  And  on  the  question  of 
title  the  plalntlffB  In  that  action,  who  are 
respondents  to  the  bill,  are  entitled  to  a 
trial  by  jury,  and  cannot  be  deprived  of  it, 
where  the  defendant's' defenses  are  cogniza- 
ble in  a  court  of  law,  as  here,  by  preventing 
tile  exercise  of  tbe  Jurisdiction  first  obtained 
snd  transferring  the  adjudication  of  tliat 
question  to  the  chancery  court,  as  Is  attempt- 
ed to  be  done.  Should  the  complainant  snc- 
ceeafuUy  defend  the  action  of  eijectlon,  he 
may  then  invoke  the  powers  of  the  chancery 
court  to  cancel  the  deed  as  a  cloud  upon  his 
title,  or,  U  no  action  had  been  instituted 
gainst  bim  to  test  his  title,  he  would  be 
entitled  to  maintain  such  a  bill.  But  after 
the  action  has  been  begun,  his  defenses  be- 
ing legal,  to  contradistinction  to  being  eq- 
uitable, he  will  not  be  permitted  to  oust 
fbe  JurlBdictlon  of  fbe  law  court  w  to  pre* 
Tent  its.  exercise. 

The  case  of  Lehman  Shook,  00  Ala. 
402,  is  not  an  authority  against  this  view. 
.It  is  true  that  in  that  case  Chief  Justice 
Brlckell  expressed  the  opinion  broadly,  with- 
out regard  to  the  question  of  Jurisdiction  on 
the  ground  of  fraud,  that  a  bill,  such  as  thia, 
was  maintainable;  but  neither  of  the  Judges 
agreed  with  bim.  It  Is  also  true  that  to  that 
case  the  equity  of  the  bill  was  sustained. 
But  Justice  Sommervllle,  adhering  to  the 
TlewB  expressed  by  him  in  his  dissenting 
opinion  in  Smith's  Ex'r  v.  Cockrell,  66  Ala. 
64,  concurred  to  the  conclusion,  solely  on  the 
ground  that  the  court  bad  Jurisdiction  on  ac- 
count of  the  fraud  alleged.  Justice  Stone,  to 
an  able  dlssenttog  <^)lnlon,  held  that  tbe  bill 
was  wanting  in  equity.  We  think  he  was 
right,  and  refer  to  what  be  there  said  as 
•atisfactorlly  expressing  our  views,  and  we 
adopt  his  opinion  as  a  correct  exposition  of 
the  law.  See,  also,  Normant  t.  Eureka  Com- 
pany, 88  Ala. '181,  12  South.  454,  39  Am.  St 
Rep.  45;  Womack  v.  Powers,  50  Ala.  6; 
8  Brick.  Dig.  f  223.  p.  846;  Holt  v.  Pickett, 
111  Ala.  362,  20  South.  432. 

The  decree  must  be  reversed  and  the  bill 
dismissed. 

Reversed  and  rendered. 

MeCLELLAN,  a  J...  and  DOWDELL, 
SIMPSON.  ANDERSON,  and  DENSON,  JJ., 
omcnr.  HABAL80M,  J.,  adheres  to  bis  opin- 
ion. 


SPIRES  V.  STATE. 
(Supreme  Court  of  Florida.  Division  A.  Jnly 
26,  190S.) 

1.  Cktwtivaz.  IiAw— EviDEivca— BxFiBiinnfTS. 

Evidence  of  an  experiment  whereby  to  teat 
the  truth  of  testlmoDT  that  a  certain  thing  co- 
ca rred  la  not  admissible^  where  the  conditions 


attending  tiie  alleced  occarrenee  and  the  ex- 
periment are  not  ahown  to  be  similar. 

[Ed.  Note. — For  caaes  in  point,  see  voL  1^ 
Cent  Dig.  Crhninal  Law.  }  854.] 

2.  SAaoB— Quumon  kw  GcNm. 

Whether  or  not  evidence  of  experlaients  Is 
admlasible  Ib,  nndee  the  drcnmstanoes  ot  eadi 
case,  a  preiiminaiy  questkm  for  the  detomina- 
tion  of  the  coort 

8.  Saica— BxPEnuEiTTs  Bxroai  Jimr. 

It  is  within  the  Judicial  dlscretloa  of  the 

trial  court  whether  to  permit  experiments  rele- 
vant to  the  issue  to  be  made  befoie  the  Jury 
during  the  trial,  or  to  refuse  to  permit  them, 
such  court  having  first  to  determine  whether 
or  not  such  Blmilarity  of  circumstances  and 
conditions  has  been  made  to  appear  to  render 
said  evidence  competent ;  and  an  appellate 
court  should  decline  to  interfere  with  the  rul- 
ing, unless  an  abuse  of  this  Judicial  discretion 
la  clearly  made  to  appear. 

[Ed.  Note. — For  cases  in  potot  see  toL  14, 
Cent  Dig.  Criminal  law,  1 1487.1 

4.  Si-HE. 

The  making  of  experiments  by  or  In  the 
presence  of  the  ju^  is  not  favored  by  the 
courts.  Evidence  of  this  kind  should  be  re- 
ceived with  canticoi,  and  only  be  admitted  where 
it  is  olivions  to  the  conrt,  from  the  nature  of  the 
experiments  that  the  Jury  will  be  eailightened. 
rather  than  confused. 

[Ed.  Note.— For  cases  to  point  wm  joL  14. 
Cent  Dig.  Criminal  Law.  1 1407.1 

5.  Bauk  ~~  Apfeai.  —  RxviEw  —  Oajsorions 
— Failum  to  Abo  UK. 

Where  (me  of  the  err<n«  assigned  is  baaed 
upon  the  overruling  of  the  motloa  fw  a  new 
trial,  and  said  motUHi  conalats  of  a  number  of 
grounds,  an  appellate  court  will  consider  only 
such  grounds  as  are  argued. 

[Ed.  Note. — For  cases  In  point  see  vol.  15. 
Cent  Dig.  Criminal  Law.  }  3012.] 

e.  Sake— Wbioht  of  Evidbnob. 

Where  there  is  evidence  to  suKwrt  the  ver- 
dict it  will  not  be  distturbed  ot  set  aside  by  an 
appellate  court  as  being  against  the  evidence, 
where  Its  propriety  depends  entirely  upon  tiie 
credibility  of  conflicttog  witnesses. 

[Ed.  Note.— For  casea  In  point  vol* 
Cmt  Dig.  Criminal  Law,  S  8077.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Jackson  County; 
Charles  B.  Parkhill,  Judge. 

Tom  Splrea  was  convicted  of  crimes  and 
brings  error.  Affirmed. 

E.  li.  Qravee  and  EUts  F.  Davla.  tat  plain- 
tiff to  error.  W.  H.  Bills,  Atty.  <3«l,  ft>r 
tbe  Stote. 

SHACKLEFORD,  O.  J.  The  platatlff  In 
^ror  was  Indicted,  tried,  and  convicted  tot 
the  crime  of  rape,  at  a  special  term  of  tbe 
circuit  court  for  Jackson  county  held  to  the 
month  of  April,  1905.  He  was  sentenced  to 
death,  and  from  tbls  Judgment  and  sentence 
seeks  relief  here  by  writ  of  error. 

Three  errors  are  assigned,  but  the  second 
is  expressly  abandoned,  which  leaves  for  con- 
sideration only  the  first  and  third. 

Tbe  first  assignment  is  based  tQK>n  the  de- 
nial of  tbe  motion  of  the  defendant  for  a 
new  trial.  We  shall  first  consider  the  third 
asslgnmpnt  which  Is  as  follows:  "The  court 
erred  to  refnstog  to  grant  motion  of  defend- 
ant to  try  fficperiment  in  tbe  presence  of  the 
Jury  In  a  dark  room  wltb  tbe  gon  offered  In 
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erldence,  to  see  whether  the  fiash  of  the 
gun  would  make  sufficient  light  to  permit  a 
person  to  recognize,  a>  testified  to  bj  the 

prosecutrix." 

The  bill  of  exceptions  disclosee  that  both 
the  prosecuting  witness  and  her  mother  tes- 
tified that  the  crime  was  committed  In  the 
bedroom  occupied  by  them,  about  11  o'clock 
at  night,  after  both  witnesses  bad  gone  to 
bed;  that  the  person  committing  the  crime 
fired  a  gun  while  In  the  room,  which  sounded 
like  a  pistol.  The  prosecutrix  testified  that 
by  the  flash  made  by  the  firing  of  the  gun 
she  saw  the  features  of  the  man  In  the  room, 
and  recognized  him  as  the  defendant,  while 
the  mother  testified  that  the  fiash  made  suffi- 
cient light  for  her  to  tell  a  black  man  from 
a  white  man,  but  she  was  not  looking  at 
him  at  the  time  the  gun  fired,  and  did  not 
see  his  face,  though  she  heard  his  voice,  and 
from  that  recognized  him  as  the  def^dant. 
Both  witnesses  testified  that  it  was  a  dark 
night;  that  the  moon  was  not  shining,  and 
there  were  no  stars;  and  that  there  was  no 
light  burning  in  the  room.  A  gun  was  also 
Introduced  In  evidence  and  Identified  as  hav- 
ing been  found  In  the  defendant's  house  the 
morning  after  the  crime  was  committed. 

The  counsel  for  the  defendant  requested 
"that  the  Jury  here  be  taken  into  a  dark 
room,  and  that  a  shot  be  placed  in  this  gun 
[the  gun  introduced  In  evidence],  and  the 
gun  taken  in  there  and  fired  in  a  dark  room, 
so  that  we  can  see  if  when  yon  fire  this 
gun  if  yon  would  be  able  to  tell  who  any- 
body was  by  the  fiash  of  the  gun,  as  has  been 
testified  to  here  by  witness  upon  this  stand. 
AVe  desire  that  somebody  well  known  to  the 
jury,  but  who  they  do  not  know  who  It  Is, 
go  in  the  room  and  shoot  the  gun,  and  see 
if  the  Jury  can  ascertain,  by  the  flash  of  the 
gun  there  in  that  dark  room,  who  was  the 
person  that  fired  the  gun  off  in  tiiere." 

This  was  objected  to  by  the  state  upon 
the  ground  that  It  had  not  been  shown  that 
the  proposed  ezpertmeut  would  take  place 
under  the  same  or  similar  oondittons  that  ex- 
isted on  the  night  the  crime  was  committed, 
when  the  gun  was  discharged,  which  objec- 
tion was  sustained  by  the  court,  to  which  rul- 
ing an  exception  was  duly  noted. 

Thereupon  the  defendant  Introduced  cer- 
tain testimony,  which  we  deem  it  unnecee- 
sary  to  set  forth.  In  the  attempt  to  show  that 
the  proposed  experiment  would  be  performed 
under  the  same  or  similar  conditions,  at  the 
close  of  which  the  defendant  renewed  his  mo- 
tion. The  state  again  objected  upon  the 
same  ground,  which  objection  was  sustained, 
and  an  exception  duly  noted  to  the  ruling. 

As  was  said  by  this  court  in  Lawrence  v. 
State,  34  South.  87:  "Evidence  of  an  experi- 
ment whereby  to  test  th&  truth  of  testimony 
that  a  certain  thing  occurred  Is  not  admis- 
sible, where  the  conditions  attending  the  al- 
leged occurrence  and  the  experiment  are  not 
shown  to  be  similar." 

As  to  whether  or  not  such  similarity  of 


circumstances  and  conditions  has  been  made 
to  appear  is  a  preliminary  question  for  the 
court  to  determine.  12  Amcr.  ft  Eng.  Ency. 
Law  (2d  m.)  400.  409. 

It  la  also  within  the  Judicial  discretion 
of  the  trial  court  whether  to  permit  experi- 
ments relevant  to  the  issue  to  be  made  be- 
fore the  Jury  during  the  trial,  or  to  refuse 
to  permit  them,  and  an  appellate  court 
should  decline  to  interfere  with  the  ruling, 
unless  an  abuse  of  this  Judicial  discretion 
is  clearly  made  to  appear.  See  Leonard  v. 
Southern  Pac  Co.,  21  Or.  555,  28  Pac.  887, 
15  L.  R.  A.  221,  and  note;  City  of  Ord  T. 
Nash,  50  Neb.  335,  69  N.  W.  964;  Homan  v. 
Franklin  County,  98  Iowa,  692,  68  N.  W. 
659;  People  v.  Levine.  85  Cal.  39,  22  Pac. 
969,  24  Pac.  631;  Ball  v.  United  States,  163 
U.  S.  662,  16  Sup.  Ct.  1102,  41  L.  Sd.  300; 
Abbott's  Trial  Brief,  Criminal  Causes  (2d 
Ed.)  202,  203,  and  cases  cited  In  notes;  3 
Thompson  on  Trials,  §  620. 

It  would  seem  that  the  decisions  are  not 
Inclined  to  favor  the  making  of  experiments 
by  or  in  the  presence  of  the  Jurors.  As  was 
cogeutly  said  by  Miller.  C.  J.,  In  Chicago, 
St  Loula  &  Pittsburg  R.  Co.  v.  CUamplon 
and.  Sup.)  32  N.  E.  874,  23  L.  R.  A.  861: 
"Evidence  of  this  kind  should  be  received 
with  caution,  and  only  be  admitted  where  it 
Is  obvious  to  the  court,  from  the  nature  of 
the  experiments,  that  the  Jury  will  be  en- 
lightened, rather  than  confused.  In  many 
instances  a  slight  change  In  the  conditions 
under  which  the  experiment  is  made  will  so 
distort  the  result  as  to  wholly  destn^  Its 
value  as  evidence,  and  make  It  harmful 
ratber  than  helpful."  This  case  was  not  of- 
ficially reported,  but  on  rehearing  was  trans- 
ferred to  the  Appellate  Court,  where  k  differ- 
ent opinion  was  rendered  by  Davis,  C  J. 
See  9  Ind.  App.  510,  36  N.  B.  221,  87  N.  E. 
21,  53  Am.  St.  Rep.  357.  After  using  the 
cautionary  language  quoted  above,  it  was 
held  by  Miller,  C.  J.,  that  the  experiment 
proposed  in  the  case  should  have  been  admit- 
ted; but  In  the  opinion  pr^>ared  by  Davis, 
G.  J.,  supra,  it  was  held  that  "there  was  no 
error  In  the  ruling  of  the  trial  court  In  ex- 
cluding the  evidence,  becatise  of  the  failure 
to  show,  or  offer  to  show,  that  the  test  or 
experiment  was  made  under  substantially 
the  same  conditions  as  existed  at  the  time 
the  injury  occurred."  The  following  author- 
ities will  also  prove  Instructive:  Lake  Brie 
ft  Western  R.  Go.  v.  Uugg,  Adm*r,  182  Ind. 
168,  31  N.  E.  564;  Thrawley  T.  State,  153  Ind. 
375,  55  N.  E.  95;  Commonwealth  v.  Piper, 
120  Mass.  185,  text  190;  State  v.  Justus,  11 
Or.  178.  8  Pac.  337,  50  Am.  Rep.  470;  1  Wlg- 
more's  Bvldenoe,  {{  442,  451. 

It  will  readily  be  seen,  from  an  examina- 
tion of  these  authorities,  how  difficult  In 
many  cases  it  would  be  for  the  court  to  be 
certain,  or  even  reasonably  so,  that  the  cir- 
cumstances and  conditions  under  which  tbn 
proposed  experiment  was  to  be  tried  were 
precisely  or  substantially  the  same  or  slmi- 
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lair.  In  the  case  at  bar  It  was  well  urged 
by  the  state  that  the  eyesight  of  different 
persona  widely  varies,  that  it  was  not  shown 
how  the  gun  was  loaded  on  the  night  the 
crime  was  committed,  with  a  long  or  short 
cartridge,  with  bullets  or  shot,  how  many 
grains  of  powder  were  used,  etc.  Other  mat- 
ters will  readily  suggest  themselves  to  the 
mind  as  points  of  difference. 

In  the  light  of  these  authorities,  we  are  of 
the  <^lDlon  that  no  error  was  committed  in 
tfiutainlng  the  objections  of  the  state  to  the 
tntrodaction  of  this  evidence. 

The  only  question  now  remaining  for  our 
consideration  is  the  first  assignment  based 
open  the  denial  of  the  motion  for  a  new 
trial.  This  motion  contains  eight  grounds, 
but  only  two  of  them  are  argued  here — that 
the  verdict  of  the  jury  is  not  supported  by 
the  evidence,  and  that  the  court  erred  in 
refusing  the  defendant's  motion  to  experi- 
xoent  with  the  gun  in  the  jury's  presence. 
As  we  said  in  McNlsh  v.  State  (Fla.)  86 
South.  176:  "Where  one  of  the  errors  as- 
slgned  1b  based  upon  the  overruling  of  the 
motion  for  a  new  trial,  and  said  motion  con- 
sists of  a  number  of  grounds,  an  appellate 
court  win  consldor  only  such  grounds  as  are 
argued."  We  have  already  considered  and 
disposed  of  the  asslgnmoit  based  upon  the 
refusal  of  the  wnrt  to  [lermlt  the  experiment 
with  the  gun.  We  now  come  to  the  question 
of  the  sufficiency  of  the  evidence  to  warrant 
a  conviction.  We  have  given  all  the  evi- 
dence our  most  careful  consideration,  and 
■re  forced  to  the  conclusion  that  there  was 
ample  evidence  to  warrant  the  jury  In  find- 
ing the  defendant  guilty.  This  finding  of 
the  Jury  was  concurred  In  by  the  trial  Judge, 
and  we  mast  refuse  to  disturb  it  McNIsh  v. 
State,  supra;  Browning  v.  State,  41  Fla.  271, 
28  South.  639,  and  numerous  authorities 
there  dted. 

It  would  be  fraitless  to  set  forth  the  de- 
tails of  this  horrible  crime. 

The  judgment  must  be  affirmed,  and  It  is 
so  ordered;  the  costs  of  this  appellate  pro- 
ceeding to  be  taxed  against  the  county  of 
JadcamL 

CM)CKRBLL  and  WHITFIBIiD,  JJ^  con- 
cur. 

TATLOB  and  HOCEEB,  JJ.,  concur  in  the 
opinion. 

PABKHILL,  dlsqnallfled. 


JA0K80NVILLB  ELBCTBIO  GO.  T. 
ADAMS. 

(Bnpnme  Oonrt  of  Florida,  Division  B.  July 
26.  1905.) 

1.  IMFDXBD  I^LiaBNOB— InJUBT  TO  OHILD. 

The  contributory  negligence  of  parents  in 
permittinf  a  child,  a  boy  four  years  and  one 
month  old,  to  go  without  a  caretaker  upon  the 
■treets  of  a  dty  uikhi  whldi  electric  cars  are 


operated,  camiot  be  Imputed  to  the  child  in  an 
action  by  faim  against  the  corporation  operating 
the  electric  cars  for  damages  resulting  to  him 
from  the  negligent  operation  of  an  electric  car. 

[Bd.  Note.— For  cases  In  point,  see  voL  ST, 
Cent.  Dig.  N^llgence,  }  159.J 

2.  TbIAL— iNSTBUCnOM. 

An  instruction  calculated  to  mislead  the 

jury  is  properly  refused. 

3.  Stbebt  Railboads  —  Injubt  to  Child— 
Ngoliobncb. 

Where  the  motorman  of  an  electric  car, 
being  operated  upon  the  streets  of  a  city,  should 
and  must  have  seen  a  child  of  tender  years, 
unattended,  in  dangerous  proximity  to  the  track 
upon  which  the  car  was  being  operated,  it  was 
his  duty  to  use  means  "strictly  commensurate 
with  the  demands  and  ezigencies  of  the  occa- 
Bi<Hi"  to  prevent  injuring  such  child,  the  burden 
of  proof  being  upon  the  electric  car  company 
to  show  that  such  means  were  used  j  and  under 
such  circnmstances,  if  such  proof  is  not  satis- 
factwi^.  made,  the  company  Is  negligent  and 
liable  tor  damages. 

4.  TbIAI/— IHSTRUCTIONS. 

If  there  are  several  Important  issuee  in  a 
case,  it  is  not  proper  to  single  out  one  of  them 
in  an  in8tructi(m.  in  such  a  way  as  mL^t  im- 
press the  jury  that  such  issue  was  the  con- 
trolling one,  and  thus  mislead  the  jury;  and 
such  an  Instruction  is  properly  refused. 

5.  AppEAii— Review— New  Tkiai:.. 

Where  the  bill  of  exceptions  do«  not  show 
any  exception  to  the  ruling  of  the  trl^  judge 
denying  a  motion  tor  a  new  trial,  thia  court 
cannot  eraslder  the  merits  of  such  motion. 

(Syllabus  by  the  Court) 

Error  to  Olrcuit  Court,  Duval  County; 
Bbydon  M.  Call,  Judge. 

Action  by  Stanley  Adams,  by  Wright  Alex- 
ander Adams,  his  next  friend,  against  the 
Jacksonville  Electric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

On  the  2lBt  of  April,  1903,  the  defendant 
in  error,  Stanley  Adams,  hereinafter  called 
the  plaintiff,  by  W.  A.  Adams,  bis  next 
friend,  filed  his  declaration  against  the  plain- 
tiff In  error,  hereinafter  called  the  defend- 
ant, containing  six  counts.  The  first  count 
is  as  follows: 

"Stanly  Adams,  by  Wright  Alexander 
Adams,  his  next  friend,  plaintiff,  by  Bryan  & 
Bryan,  bis  attorneys,  in  this  first  count  of 
his  declaration  sues  Jacksonvllle  Electric 
Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  the  state  of 
Florida,  defendant,  for  that  heretofore,  on, 
to  wit,  March  26th,  1903,  the  said  defendant 
was  the  owner  and  operator  of  a  certain 
street  car  propelled  by  the  power  of  elec- 
tricity, numbered  88 ;  that  defendant, 
through  its  agents  and  servants,  has  the  ex- 
clusive control  and  management  of  said  street 
car  and  was  operating  same  In  the  city  of 
Jacksonville,  Duval  county,  Florida,  upon  cer- 
tain street  railroad  track  of  defendant,  lo- 
cated upon  Bridge  street  and  Monroe  street 
and  divers  other  streets  In  said  dty  of  Jack- 
sonville; that  plaintiff  was,  on  the  day  afore- 
said, to  wit,  March  26th,  1903,  of  the  a^e 
of  fotnr  years  and  one  month;  that  on  said 
day,  to  wit  March  26tfa,  1903,  In  the  light 
of  day,  at;  to  wit,  8  o'clock  In  the  f<H%noon 
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thereof,  whfle  plaintiff  was  lawfolly  on  said 
Monroe  street,  at  or  near  the  Intersection 
of  said  Monroe  street  with  said  Bridge  street, 
the  defendant,  by  and  through  Its  servants 
and  agents,  then  and  there  carelessly  and 
negligently  propped  Its  said  street  car  nOTth- 
ward  on  said  Bridge  street,  and  westward 
into  and  upon  said  Monroe  street,  and  then 
and  there,  by  means  of  said  street  car  so 
carelessly  and  negligently  operated  by  the 
said  defendant,  did  wrongfally,  car^essly, 
violently,  and  negligttitly  knock  down  and 
run  upon  the  plalntUT;  that  the  said  street 
car  passed  ot^  and  upon  the  plaintiff,  and 
one  of  the  whe^s  of  said  street  car  cut, 
mashed,  bruised,  and  crushed  plalntifTs  left 
foot  to  snch  an  extent  that  it  became  and 
was  necessary  to  ampntate  plaintiff's  left 
leg  between  the  foot  and  the  knee;  that  plain- 
tiff was  thereby  maimed  for  life,  and  great- 
ly wounded,  bruised,  and  hurt,  and  became 
sick,  sore,  and  lame  and  disordered,  and  so 
remained  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  during  all  of  which 
plaintiff  has  ■offered  great  mental  and  bodily 
pain. 

"Wherefore  the  plaintiff  says  he  has  sos- 
tained  damages  to  the  amount  of  twenty-five 
thousand  dollars  (¥25,000.00),  and  tber^ore 
brings  this,  his  suit" 

The  second  count  Is  similar  to  the  first, 
with  the  additional  allegation  that  the  plain- 
tiff was  'in  the  exercise  of  due  and  reason- 
able care  and  caution"  when  he  was  In- 
jured. 

The  third  count  Is  similar  to  the  first,  with 
the  additional  auction  that  the  defendant 
propelled  its  street  car  northward  on  Bridge 
street,  and  westward  Into  and  upon  Monroe 
street,  "carelessly  and  negligently,  and  with- 
out giving  proper  signal  or  signals,  and  with- 
out giving  proper  warning  or  warnings." 

The  fourth  count  is  like  the  first,  with  the 
additional  allegation  that  the  car  was  being 
run  "at  great  and  unlawful  speed"  when  the 
plaintiff  was  Injured. 

The  fifth  count  is  like  the  first,  except  that 
It  contains  allegations  to  the  effect  that 
Bridge  street  extends  north  and  south,  and 
Monroe  street  east  and  west,  and  that  they 
intersect,  and  that  at  and  near  the  Intersec- 
tion they  are  much  frequented,  and  that  said 
place  of  Intersection  was  naturally  attractive 
and  interesting  to  a  child  of  tender  years, 
and  such  a  child  was  likely  to  expose  himself 
to  Injury  upon  the  street  car  track  at  said 
Intersection,  and  that  the  defendant's  <M£I- 
cers  and  agents  well  knew  these  facts. 

The  sixth  count  avers  each  and  every  al- 
legation of  the  preceding  five  counts. 

The  defendant  demurred  to  the  declara- 
tion, stating  in  substance  the  following  points 
of  law  to  be  argued: 

(1)  That  the  declaration  does  not  state  a 
Talld  cause  ot  action  and  Is  Insufflcient  In 
law. 

(2)  The  declaratiwi  telle  to  allege  that 
both  the  child  and  paraits  were  free  from 
fault. 


(3)  The  declaratlMi  falls  to  show  gross  neg- 
ligence upon  the  part  of  the  defendant 

(4)  The  child  being  permitted  to  go  at 
large,  the  negligoice  of  the  parent  is  Im- 
puted to  the  child. 

This  demurrer  was  overruled,  and  the  de- 
fendant pleaded,  firsts  not  guilty;  and,  sec- 
ond, that  the  Injuries  and  damages  com- 
plained of  were  caused  solely  by  the  negli- 
gence and  carelessness  of  the  parents  of 
Stanley  Adams  In  permitting  him  to  go  at 
large  and  in  the  public  streets,  their  home 
fronting  the  track  of  defendant,  without  any 
caretaker,  and  said  Stanley  Adams  being  a 
child  of  tender  age,  to  wit,  four  years  and 
one  month,  and  that  said  negligence  and 
carelessness  became  and  was  the  negligence 
and  carelessness  of  the  said  Stanley  Adams. 

The  above  second  i^ea  was  demurred  to, 
and  the  demurrer  sustained  by  the  circuit 
Judge.  No  other  plea  was  filed,  and  the  case 
was  tried  on  the  plea  of  not  guilty.  The 
jury  rendered  a  verdict  for  the  plaintiff  for 
(7,000,  a  Judgment  rendered  thereon,  and  the 
case  is  here  on  writ  of  error  from  said  Judg- 
ment Snch  other  facta  as  it  may  be  necee- 
aary  to  state  will  be  given  In  the  t^nlon. 

jr.  B.  Hartrldge,  for  plaintiff  In  «Tor. 
Bryan  ft  Bryan*  for  d^endant  In  error. 

HOGEEIR,  J.  (after  stating  the  facts). 
The  first  three  assignments  of  error  involve 
the  same  question  presented  in  different 
modes,  viz.,  whether  the  supposed  negligence 
of  the  parents  of  Stanley  Adams,  an  Infant 
fonr  years  and  one  mrath  old.  In  permitting 
him  to  go  upon  the  street  In  the  city  of  Jack- 
sonville witbont  a  caretaker,  can  be  imputed 
to  the  said  Infant,  so  as  to  defeat  a  recovery 
by  him  in  this  action.  We  say  "supposed 
negligence,"  for  It  does  not  clearly  appear 
under  what  circumstances  Stanley  Adams 
happmed  to  be  <m  the  street  at  the  early 
hour  of  the  morning  when  he  was  injured. 
We  will  treat  the  case  upon  the  theory  that 
his  parents  were  passively  negligent  in  per* 
mlttlng  him  to  be  there.  The  decisions  of 
the  courts  upon  this  question  are  not  uni- 
form. It  was  held  in  England  In  the  case 
of  Lynch  v.  Nurden,  5  Jurist  797,  that  the 
rule  of  law,  under  which  a  plaintiff  who  has 
contributed  to  an  injury  occasioned  by  the 
negligence  of  the  defendant  cannot  recover 
a  compensation  in  damages,  does  not  apply 
wbere  the  plaintiff  is  a  person  Incapable  of 
exercising  ordinary  care  and  caution. 
Where,  therefore,  the  defendant's  servant 
left  a  horse  and  cart  unattended  in  a  public 
street  and  the  plaintiff,  a  child  under  eey&i 
years  of  age,  climbed  on  tbe  wheel,  and  oth- 
er children  urged  forward  the  horse,  wher^ 
by  the  plaintiff  was  thrown  to  the  ground 
and  the  wheel  fractured  bis  leg.  It  was  held 
that  "on  these  facts  the  Jury  were  Justified  in 
finding  a  verdict  for  the  plaintiff,  if  th^ 
were  of  opinion  that  there  was  negligence  on 
the  part  of  the  servant"  Nothing  is  said 
Lord  Denman,  (X  J.*  wbo  rendered  the 
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<9lii]<ui.  about  Uie  negligence  of  tbe  parent 
In  permitting  tbe  child  to  be  i^khi  the  streets 
nnattendeO.  In  the  case  of  Waite  t.  North 
Eastern  Railway  Co.,  Ellis,  Blackburn  A  El- 
lis (OS  X.  C.  L.)  728,  the  facts  were  ttaat  a 
grandmother,  who  had  charge  of  a  child  too 
Tonng  to  take  care  of  Itself,  bought  two  .tick- 
ets at  a  railway  station  for  tbe  purpose  of 
the  two  being  conveyed  on  the  railway. 
While  the  grandmother  and  child  were  on 
the  railway,  aft^  tbe  tickets  had  been 
bought,  the  dilld  was  Injured  by  an  accident 
caused  by  the  joint  negligence  of  tbe  grand- 
mother and  the  company's  servants.  It  was 
held  that  tbe  child  could  not  recover.  Gock- 
bnm,  C.  J.,  said:  "I  put  the  case  on  this 
ground:  That  when  a  child  of  such  tender 
and  Imbedle  age  Is  brought  to  a  railway 
station,  or  to  any  conveyance,  for  the  purimse 
of  being  conveyed,  and  Is  wholly  unable  to 
take  care  of  Itself,  the  contract  of  convey- 
ance is  on  tbe  Implied  condition  that  the 
diild  is  to  be  conveyed  subject  to  due  and 
pRq>er  care  on  the  part  of  the  person  having 
it  in  charge.  •  •  •  Here  the  child  was 
under  the  charge  of  his  grandmother,  and 
the  company  must  be  tak«i  to  have  recdved 
the  child  ea  under  her  control  and  subject  to 
her  management"  In  these  Tlews  the  other 
Judges  agreed. 

In  tbe  case  of  Lygo  t.  Newbold,  Welsby, 
Hurstone  &  Gordon  (9  Ezch.)  302,  Pollock,r 
a  B.,  says:  "The  case  last  put  raises  a 
doubt  as  to  the  authority  of  Lynch  v.  Nurdln, 
if  it  be  appUcatrie  to  tbe  case  where  a  child 
receives  an  injury  from  Indulging  in  what 
is  called  tbe  natural  instincts  of  a  child  by 
getting  up  behind  a  gentleman's  carriage, 
there  being  no  servant  there."  And  It  is 
said  by  Hoar,  J.,  in  Wright  v.  Maiden  &  Mel- 
rose Railroad  Company,  4  Allen  (Mass.)  283, 
tiiat  though  questioned  in  Lygo  v.  Newbold, 
Ihe  case  of  Lynch  v.  Nurdln  has  generally 
been  followed  as  an  authority.  For  a  dis- 
cussion of  the  state  of  the  English  law  on 
this  <nieBtlon,  see  Beach  on  Contributory  Neg- 
ligence, Si  137-139.  In  the  tTnited  States 
tiie  courts  are  divided.  What  Is  known  as 
the  New  York  rule,  laid  down  In  Hartfleld  v. 
Roper,  21  Wend.  61C,  84  Am.  Dec.  278,  ee- 
tabUsbed  the  doctrine  ttaat  the  negligence  of 
the  iwrent.  contributing  to  the  injury  of  an 
Infant  of  tender  years,  is  Imputed  to  tSxe 
Infant  and  prevents  a  recovery  of  damages 
on  behalf  d  the  Infant  Massachusetts  and 
some  other  states  have  followed  this  rule. 
In  tbe  case  of  Robinson  v.  Cone,  22  Vt  218, 
S4  Am.  Dec.  67,  the  New  York  rule  Is  repu- 
diated, and  what  is  known  as  the  Vermont 
rule  was  established.  A  large  majority  of 
the  stetes  which  have  made  deliverances  up- 
on this  question  have  followed  the  Vermont 
rule.  See  Ray's  Negligence  of  Imposed  Du- 
ties, H  194,  196,  et  seq.;  Chicago  City  R. 
Co.  V.  WUcox,  188  III  870,  27  N.  B.  888,  21 
L.  B.  A.  78,  note.  In  Bishop  on  Noncon- 
toact  iMw,  H  678-601,  the  author  discusses 
tiuae  roles  at  Knne  Imgth.   In  section  6S2 


he  says:  *This  new  doctrine  ImpnteA 
negligence,  whereby  the  minor  loses  bis  suit 
not  only  where  he  is  negligent  himself,  bat 
where  his  father,  grandmotbor,  or  mother's 
maid  is  negligent  Is  as  flatly  in  conflict  with 
tile  estaUished  system  of  the  common  law  as 
anytitdng  posidble  to  be  suggested.  The  law 
neret  too^  away  a  child's  property  because 
bis  father  was  poor,  or  shiftless,  or  a  scoun- 
drel, or  because  anybody  who  could  be  made- 
to  respond  to  a  suit  for  damages  was  a  neg- 
ligent custodian  of  It  But  by  tbe  new  doc- 
trine, after  a  child  has  suffered  damages 
which  confessedly  are  as  much  his  own  as 
an  estate  conferred  upon  him  by  gift  and 
which  he  is  entitled  to  obtain  out  of  any 
one  of  several  defendants  who  may  bava 
contributed  to  them,  he  cannot  have  them  if 
his  fathM-,  grandmother,  or  mother's  maid 
happens  to  be  the  one  making  a  contribution. 
In  these  and  otber  respects  it  Is  submitted 
the  established  principles  steted  in  a  preced- 
ing sectiou  are  conclusive  of  the  proposlticm 
that  the  doctrine  now  in  contemidatlon  does 
not  beloi^  to  the  common  law."  Mr.  Bishop 
concludes:  "It  Is  the  better  doctrine  that 
the  parent's  contributory  negligence  does  not 
cut  off  the  child's  claim  for  an  Injury,  nor 
does  the  child's  the  parent's."  Section  691, 
Id.;  Beach  on  Contrlbutcuy  Negligence,  || 
140, 141;  Newman  v.  PhiUIpsbtirg  Horse  Car 
R.  Co.,  52  N.  J.  Law,  446,  18  Atl.  1102,  8  L. 
R.  A.  842,  and  notes;  Government  St.  R.  R. 
Co.  V.  Hanlon,  53  Ala.  70;  Huff  v.  Ames,  18 
Neb.  139,  19  N.  W.  623,  49  Am.  Rep.  716.  It 
seems  to  be  undisputed  that  where  the  par- 
ent sues  for  loss  of  services  sustained  by  an 
injury  to  tbe  child,  then  the  contributory 
negllgCTce  of  the  parent  may  be  a  bar. 
Bishop  on  Noncontract  Law,  |  577.  It  would 
be  prolix  to  go  into  a  mlnuto  examination  of 
the  great  number  of  cases  bearing  on  this 
question.  An  examination  of  the  aathori- 
tles  dted  will  discover  them.  We  think  it 
enough  to  say  that  in  our  opinion  the  weight 
of  reason  and  authority  is  with  the  Vermont 
rule,  and  that  in  an  action  by  the  child  for 
damages  for  an  Injury  the  negligence  of  the 
parent  cannot  be  imputed  to  tbe  <diiid,  so  as 
to  prevent  a  recovery. 

The  fourth  assignment  of  error  Is  based  on 
tbe  refusal  of  the  trial  Judge  to  give  the  fol- 
lowing instruction  to  the  Jmry  at  the  request 
of  the  defendant  viz.:  "A  child,  to  tbe  ex- 
tent that  he  has  knowledge  and  understandr 
Ing  of  the  danger,  or  where  the  danger  is  of 
such  a  nature  an  to  be  obvious  even  to  one 
of  his  years.  Is  under  a  duty  under  the  law 
to  avoid  the  danger,  and.  If  on  the  track,  to 
get  off  and  out  of  the  way  of  the  danger,  or 
If  near  the  track,  and  the  car  is  In  plain 
sight  not  to  go  upon  the  track  In  front  of  the 
car;  and  If  you  believe  from  the  evidence  In 
this  case  that  Stanley  Adams  had  knowledge 
and  understanding  of  the  danger,  or  the  dan- 
ger was  of  such  a  nature  as  to  be  obvious 
to  one  of  bis  years,  and  the  car  was  in  plain 
Bight  and  be  was  on  the  tradk,  and  did  not 
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get  off,  and  had  time  to  get  off,  or  was  near 
the  track,  and  ran  upon  the  same  in  front 
of  the  car,  and  so  near  the  car  as  to  make  it 
Impossible  for  the  car  to  be  stopped  before 
reaching  him,  your  verdict  should  be  for  the 
defendant"  The  bill  of  exceptions  states 
that  this  charge  was  based  upon  the  follow- 
ing state  of  facts:  "That  Stanley  Adams 
was  a  child  four  years  and  one  month  of 
age  at  the  time  of  his  injuries,  and  of  more 
than  average  brightness  and  intelligence,  as 
appeared  by  the  exhibition  to  the  Jury,  and 
while  on  or  near  the  track  of  the  defend- 
ant was  in  a  position  to  see  the  car  apimach- 
ing,  and  that  from  his  position  at  the  time  of 
the  accident  the  car  would  have  been  in 
plain  sight  and  was  near  the  track,  and  sud- 
denly ran  near  the  car,  or  so  near  as  to  make 
it  impossible  to  stop  the  car  before  reaching 
him."  This  instruction,  it  seems  to  us,  was 
calculated  to  mislead  and  embarrass  the 
Jury,  considered  as  containing  several  inde- 
pendent conditions  and  propositions  sepa- 
rated by  the  disjunctive  "or,"  the  existence 
of  any  one  of  which  would  have  required  a 
verdict  for  the  defendant,  when  only  one  of 
them  is  covered  by  the  predicated  statement 
of  facts.  Again,  we  do  not  think  that  the 
predicated  statement  of  facts  warranted  the 
exclusion  from  the  consideration  of  the  Jury, 
under  the  law  of  this  state,  of  all  consider- 
ation of  contributory  negligence  on  the  part 
of  the  defendant  Granting  that  this  child 
ef  four  years  and  one  month  of  age  was  more 
than  ordinarily  intelligent  that  he  was  on 
or  near  the  track,  that  the  car  was  in  plain 
sight  that  It  was  his  duty  to  avoid  danger, 
and  not  to  go  In  front  of  the  car  or  danger- 
ously near  It,  still  the  measure  of  his  dnty 
should  be  the  discretion  of  one  of  his  years. 
Bishop  on  Noncontract  Law,  S  690.  It  Is 
not  stated  that  be  actually  saw  the  car,  or 
that  the  agents  of  the  company  took  any  pre- 
caution to  attract  his  attention,  or  any  meas- 
ure to  prevent  his  Injury,  tbongh  they  must 
have  seen  him. 

In  the  case  of  riorlda  Cent  &  P.  B.  Co.  v. 
Williams,  87  Fla.  406,  20  South.  55S,  this 
court  holds  that  "where  steam  railroads  are 
laid  and  operated  along  or  across  the  streets 
of  populous  tovras  or  communities,  where 
numerous  people  of  alt  conditions  and  de- 
scriptions are  aggregated  or  likely  to  be,  it  is 
their  duty  to  operate  the  dangerous  imple- 
ments used  by  them  with  the  utmost  degree 
of  care,  strictly  commensurate  with  the  cir- 
cumstances by  which  they  are  there  sur- 
rounded, in  order  to  avoid  injury  to  others. 
But  while  It  is  thus  the  duty  of  such  com- 
panies to  guard  against  injury  to  others  with 
the  utmost  care,  caution,  and  vigilance,  there 
is  at  the  same  time  a  mutual  obligation  rest- 
ing upon  the  public,  and  each  and  every  of 
them.  In  the  inresence  of  such  dangerous 
surroundings,  to  exercise  such  a  decree  of 
care,  caution,  and  vigliauce  for  their  own 
safety  as  Is  commensurate  with  the  known 
dangers  there  present"    This  case  occur- 


red previous  to  the  enactment  of  section  1, 
c.  4071,  p.  113,  Laws  1891,  which  Is  as  fol- 
lows: "A  railroad  company  shall  be  liable 
for  any  damage  done  to  persons,  stock  or 
other  property  by  the  running  of  the  locomo- 
tives or  cars  or  other  maclilnery  of  such  com- 
pany, or  for  damages  done  by  any  person  in 
the  employment  and  service  of  such  com- 
pany, unless  the  company  shall  make  it  ap- 
pear that  their  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence, 
the  presumption  being  In  all  cases  against 
the  company,"  In  the  case  of  Consumers* 
Electric  Light  &  St  R.  Co.  v.  Pryor,  44  Fla. 
364,  32  South.  797,  it  was  held  that  this  act 
(chapter  4071)  was  applicable  to  electric 
street  railways,  and  that,  while  it  does  not 
arbitrarily  fix  liability  for  an  injury  done, 
it  does  raise  a  presumption  of  negUgence 
as  arising  from  the  Injury  done.  In  the 
case  of  Morris  v.  Florida  Cent  &  P.  B.  Co., 
43  Fla.  10,  20  South.  541,  this  court  had  occa- 
sion to  construe  this  section.  It  is  held 
that  under  its  provisions  what  will  consti- 
tute the  amount  or  kind  of  diligence  that 
will  be  required  as  "ordinary  and  reason- 
able" must  necessarily  vary  under  different 
drcnmstances.  It  cannot  be  measured  or 
ascertained  by  any  fixed  or  inflexible  stand- 
ard, because  the  words  Just  quoted  are  them- 
selves relative  terms,  and  what  under  some 
drcnmstances  would  be  ordinary  and  reason- 
able diligence  might  under  other  conditions 
amount  to  even  gross  negligence.  It  is  fur- 
ther said  that  the  care  and  diligence  to 
be  used  in  cases  emteaced  in  the  statute 
should  be  "strictly  commensurate  with  the 
demands  and  exigencies  of  the  occasion 
and  with  the  relationship  that  the  company 
bears  at  the  time  to  the  party  in  question." 
We  think  that  the  motorman  should  and 
must  have  seen  the  plaintiff  on  or  danger- 
ously near  the  track;  that  it  was  Ills  duty 
to  see  Iiim,  and,  seeing  that  he  was  of 
tender  years.  It  was  his  duty  to  use  meana 
"strictly  commensurate  with  the  demands 
and  exigencies  of  the  occasion"  to  prevent 
injuring  him.  The  presumption  Is  against 
the  defendant  and  neither  the  charge  nor 
the  facte  predicated  meet  and  overcome  this 
presumption.  Bottoms  v.  Seaboard  &  Roan- 
oke B.  Co.,  114  N.  O.  689,  18  S.  B.  730,  41 
Am.  St  Bep.  799,  26  L.  B.  A.  7S1,  and  notes; 
aark's  Accident  Law  (Street  Railways)  106; 
Consumers*  Electric  Light  &  St  B.  Oo.  v. 
Pryor,  supra;  Nelils  on  Street. Surface  Ball- 
roads,  pp.  298,  874,  et  seq.  More  care  must 
be  used  towards  children  than  towards 
adults,  and  if  in  the  exerdse  of  due  cars 
the  motorman  should  have  seen  the  child, 
and  did  not,  then  he  was  negligent  Clai^'a 
Accident  Law,  |  104.  We  do  not  think  the 
court  erred  In  refusing  to  give  this  charge. 

The  fifth  assignment  of  error  is  based  on 
the  refusal  of  the  Judge  to  give  the  follow- 
ing charge,  viz.:  "Under  the  law,  away 
from  the  street  crossing,  street  cara  have 
the  right  of  way  on  their  tradis  In  tlw 
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streets  orer  pedestrians  and  Teblcl^** 
This  regaested  instruction  was  predicated 
upon  the  fact  that  Stanley  Adams  was  not 
on  a  street  CToaslng,  but  80  '|0r  90  feet  there- 
from when  injured.  As  an  abstract  ques- 
tion, this  may  be  a  correct  statement  of  the 
:aw:  but  what  particular  application  of  It 
the  jury  were  expected  to  make  we  are  not 
advised.  It  was  calculated  to  impress  the 
jury  that  the  company  had  a  superior  right 
upon  its  track,  which  afforded  a  complete 
defense  to  the  defendant,  irrespective  of  its 
actual  or  prefiumptlve  negligence,  cur  Its 
duties  to  the  plalntlft.  If  there  are  several 
important  issues,  it  is  not  proper  to  single 
oat  one  of  them  as  the  controlling  Issue  (11 
Ency.  PI  A  Pr.  185),  and  in  this  case  it  is 
evident  that  the  Issue  presented  in  ttUs  in- 
struction was  not  the  only  or  controlling 
oae. 

Ttie  remaining  assignments  of  error  are 
based  on  the  overruling  of  a  motion  for  a 
new  trial.  These  cannot  be  considered  by 
this  court,  Inasmuch  as  the  bill  of  exceptions 
does  not  show  any  exception  to  the  ruling 
of  the  court  thereon.  McDonald  v.  State 
iFla.)  35  South.  72;  Pamell  v.  State  (Fla.) 
36  South.  165,  and  cases  cited;  Dupuls  T. 
Thompson,  16  Fla.  69,  text  73. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

TATLOB  and  PABKHILL,  7J.,  concur. 

SHAGKIiBFOBD,  a  J.,  and  GOOKBBLL 
and  WHTrriBIiD,  JJ..  concur  In  &»  o^n- 
ion. 


ADVISOBT  OPINION  TO  C»OVHBNOR. 
fSnpreme  Court  of  Florida.    July  29,  1905.) 
ScTBCin  ConST — OoRBrrrunoNAL  Law— Ad- 

VIBOBT  OpINIOMB  — WfiBK  GOVBBIIOB  MAT 
RBQtTIBB. 

Section  13  of  article  4  of  the  Ccmstitntion 
aathorizes  the  justices  of  the  Supreme  Court, 
no  the  Governor'a  request,  to  Interpret  only 
^'ome  pordoD  of  the  Oonstitntioa  that  affects 
the  Governor'a  executive  powers  and  duties,  and 
does  not  authorize  the  justices,  niKm  such  re- 
'flnesL  to  interpret  or  pass  upon  the  constitu- 
tionality of  statutes  that  affect  the  Qovemor's 
execotive  powers  and  duties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Olg.  ConstitutioQal  Law,  |  128;  vol.  13, 
Cent  Dig.  Courts,  { 

(Syllabus  by  the  Court) 

His  BxcellencT  N.  B.  Broward,  Ctovernor  of 
Florida — Sir: 

We  have  the  lumor  of  acknowledging  tlw 
receipt  of  your  communication  of  Joly  20, 
1905,  as  follows: 

"nie  Honorable  Justices  of  the  Supreme 
Ck>urt  of  the  State  of  Florida,  Tallahassee, 
Florida — Gentlemen: 

"Under  the  provisions  of  chapter  5384, 
laws  of  1906,  the  Board  of  Control  and  the 
State  Board  of  Education  met  in  joint  ses- 
sion and  determined  the  place  of  location  of 
the  UnlversllT  of  the  state  of  Florida,  the 


Florida  Female  College,  the  Colored  Normal 
School,  and  the  Institute  for  the  Blind,  Deaf, 
and  Dumb.  Neither  of  said  Institotlons  was 
located  at  the  city  of  Lake  City. 

•The  act  dh%cts  the  State  Board  of  BdtH 
cation  to  sell  the  property  and  assets  of  each 
and  every  of  the  said  instifutlons  abolished 
by  the  act,  which  shall  not  be  selected  by 
the  boards  as  a  location  for  the  Unirenity, 
College,  or  Institute. 

"I  am  required  now,  by  the  provisions  of 
the  statute  above  mentioned  and  the  action, 
of  the  aforementioned  boards  in  joint  ses- 
sion, to  execute  a  deed  to  the  city  of  Lake 
City  for  the  100  acres  of  land  donated  by 
Lake  City  to  the  institution  which  was  lo- 
cated at  that  place  many  years  ago,  and 
which  was  abolished  by  the  act,  and  to  coun- 
tersign a  warrant  upon  the  State  Treasurer 
for  payment  to  the  city  of  Lake  City  in  the 
sum  of  fifteen  thousand  dollars. 

"The  Oovemor  Is  charged  under  the  Con- 
stitution with  the  faithful  execution  of  the 
laws.  If  the  act  above  referred  to  is  void 
by  reason  of  inconsistency  with  section  16  of 
article  3,  or  section  5  of  article  6,  or  section 
3  of  article  12,  or  any  section,  of  the  Consti- 
tution of  the  state,  It  Is  not  law,  and  there- 
fore It  does  not  become  the  duty  of  the  Gov- 
ernor, under  the  Constitution,  to  enforce  the 
provlEdons  of  the  act 

"I  have  the  honor,  therefore,  to  request 
your  opinion  as  to  the  interpretation  of  the 
above-named  sections  of  the  Constitution, 
and  such  other  provisions  thereof  as  may 
affect  the  powers  and  duties  of  the  Govonor, 
that  I  may  be  informed  if  I,  as  Ctovemor.  am 
prohibited  by  any  of  said  constitutional  pro- 
visions from  «if ordng  the  toms  <tf  lald  stat- 
ute. 

**Very  respectftUly  submitted, 

"N.  B.  Broward,  Governor.** 

Reduced  to  its  last  analysis,  the  puipose  vt 
yonr  letter  Is  not  to  have  ub  construe  anj 
clause  «f  tile  Oonstitntion  affecting  yonr  a- 
ecntlve  powers  and  dntlest  bat  to  have  ns 
pass  upon  the  constltatlonallty  of  an  act  of 
the  Legislature. 

Section  13  of  article  4  of  tiie  Cfmstltntlini 
authorizes  the  Justices  of  the  Supreme  Court, 
on  the  Governor's  request,  to  interpret  only 
some  portion  of  the  Constitution,  and  does 
not  authorise  the  court,  upon  such  request, 
to  intopret  or  pass  x^oa  the  constltutlonaU- 
ty  of  statutes  that  affect  the  GovemcH^s  ex.- 
ecutlve  powers  and  duties.  Advisory  Opln- 
lon  to  GoTwnor,  89  Fla.  397.  22  South.  681. 
For  tba  reasons  stated,  we  must  respectfully 
dedlne  to  give  any  opimcm  iqhui  the  ques- 
tions propounded. 
Bespectfully  yours, 

THOMAS  M.  SHACELBFORD, 

Chief  Justice. 

B.  F.  TAYLOR,  Justice. 

R.  S.  COCKRBLL,  JustlCA. 

W.  A.  HOCKER,  Justice. 

J.  B.  WHITFIELD,  Justice, 

a  B.  PABKHILL)  Justice. 
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OAIiDWXlLIi  et  aL  T.  STATU. 
(Supmaw  Oonrt  of  FlcHrlda.  DiTlafon  B.  J11I7 
26,  lOOS.) 

1.  OxntiiiAi,  L1.W— Atfeai<— BoxiROS  on  Ev- 
idence. 

In  orAer  for  this  coart  to  review  testimonr 
«n  the  ground  that  it  waa  erroneooalr  admitted 
in  evidence,  and  such  testimon;  was  siven  in 
answer  to  a  proper  qaestioo  or  in  narrative 
form,  or  if  given  in  answer  to  a  question  and 
beln^  as  an  answer  in  its  entjr^,  or  as  a 
portion  of  it  not  responsive  to  sucui  gaesti(Hi, 
the  record  should  show  that  there  was  a  motion 
in  the  trial  court  to  strike  out  such  testimonr. 
and.  it  ovwniled,  that  there  was  an  exception 
to  mch  mltnc.  or  that  an  instraction  was  aslced 
and  refused  oirectlns  the  jnr;  to  disregard  sndi 
testimony,  with  an  exception  to  such  ruling. 

[Ed.  Note.— Fot  cases  in  point,  see  voL  10, 
Oant  IMg.  Criminal  Law,  {  28T4.J 

2.  Sauk— Pbesuicftions. 

Thia  court  must  assume  that  a  qaestltn 
propounded  to  a  witness  was  prtqw  until  the 
contrary  is  made  to  appear  by  a  statement  of 
the  question  in  the  record,  and  by  jnopw  ob- 
jection thereto,  and  exceiption  to  an  lufavorable 
ruling  therctm. 

8.  Samb— DERinx  w  Aim. 

The  defense  of  an  alibi,  to  be  available, 

must  cover  the  whole  time  when  the  preeence 
of  the  defendant  was  required  to  accomplish  the 
crime,  and  Is  sufficient  to  acquit  if  it  raises  a 
reasonable  doubt  fn  tlie  minds  of  the  jury 
whether  or  not  the  defendant  was  present  when 
the  (Time  was  committed ;  but,  when  the  proof 
of  an  alibi  depends  upon  the  credibility  of  the 
witneasea  and  the  weight  of  evidence,  the  jury 
are  the  sole  judges  whether  the  eridence  raise* 
such  reasonable  ooubt 

4.  Sauz— Testiuont  or  Aooouplice. 

The  law  in  this  state  is  settled  that  a  Jury 
may  convict  a  defendant  npon  the  uncorrobo- 
rated testimony  ot  an  accomplice. 

[Ed.  Note. — cesei  in  point,  aee  toL  14^ 
Gent.  Dig.  Orimlnal  Law,  <  1124J 

5.  Saicb— WnoHT  or  evidkhcb. 

Where  there  is  evidence  to  aupimrt  a  yer^ 
diet,  and  its  propriety  depends  on  the  credibility 
of  witnesses,  the  mtpellata  court  cannot  inter- 
fore. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

George  Caldwell  and  Nelson  Larkins  were 
convicted  of  murder,  and  bring  wror.  Af* 
firmed. 

Nat  B.  Walker,  for  plalntifb  in  enw.  W. 
H.  ElIlB.  Att7.  Gen.,  for  the  State. 

HOOKBB,  J.  At  a  special  term  of  tile 
drcult  court  of  Leon  county  held  In  January, 
190S,  the  grand  Jury  found  and  iffesrated 
an  Indictment  against  Isham  Edwards, 
Oeorge  Caldwell,  and  Nelson  Larkins  con* 
talning  two  counts,  In  the  first  ot  whidk 
they  charged  Isham  Edwards  with  the  mur- 
der of  N.  W.  Bppes,  In  said  county,  on  the 
3d  of  September,  1904,  by  shooting  him  ip 
tiie  badL  of  the  neck  and  head;  that  Oeorge 
Caldwell  was  present,  aiding  and  abetting 
said  Eldwards  In  committing  the  said  mur> 
der;  and  that  Ntismi  Larkins,  before  the 
said  murdw  was  committed,  aided  and  as- 
sisted Edwards  to  commit  the  murder.  In 
the  second  count  the  indictment  charged 


George  Caldwell  with  shooting  and  mtuder- 
ing  N.  W.  I^es,  in  said  county,  on  the  3d 
of  S^tember,  1904;  that  Isham  Edwards 
was  present,  aiding  and  abetting  Caldwell; 
and  that  Nelson  Larkins,  before  the  commit- 
ting of  the  said  murder,  aided  and  assisted 
Caldwell  in  committing  said  murder.  The 
indictment  is  in  technical  form.  The  defoid- 
ants,  on  arraignment,  severally  pleaded  not 
gull^.  There  was  a  severance,  and  Isham 
Edwards  was  tried  separately  from  the  oth- 
er two  defendants.  On  the  20th  of  January ,^ 
1905,  Caldwell  and  Larkins  were  pot  on  trial. 
They  were  found  goil^  of  rnurd^  In  the 
first  degree,  and  sentenced  to  be  hung. 
From  this  sentence  and  Judgment  they  sued 
out  a  writ  of  errw. 

There  are  eight  assignments  of  error  her^ 
Tit: 

First  and  second.  The  court  erred  by 
fusing  to  sustain  the  defendants'  objection 
to  that  part  of  the  testimony  of  Marshall 
Courtney  in  which  a  conversation  took  place- 
between  said  Courtney  and  one  Isbam  Ed- 
wards, who  was  an  accomplice  and  Jointly 
indicted  with  tbe  defendants,  to  wit:  "Isbam 
Edwards  was  in  the  buggy  with  me,  and 
George  Caldwtil  was  In  the  road  cart  wltJti 
Mr.  Munford,  right  behind.  I  bad  a  conv^ 
satlon  with  Isbam,  which  was  entirely  volan> 
tary  on  his  part  George  was  in  the  road 
cart  Just  beblnd  tiie  buggy,  the  length  of  a 
horse  to  the  buggy,  and  was  dose  enough 
to  have  heard  tbe  conversation  between  Ed- 
wards and  myself."  Tbe  objection  to  this 
question  was  "that  Qe(»rge  Caldwell  was  not 
present  and  In  hearli^  distance  of  Isham 
Edwards  at  the  time  of  the  conversation.'' 
The  court  ovaruled  this  Objection,  and  tbe 
defendants  ezcepfM  to  the  ruling.  After 
the  court  overruled  this  objection  the  defend- 
ants again  objected  "that  the  state  has  not 
tfiown  to  the  court  that  the  defendant 
George  Caldwell,  at  the  time  of  this  confes- 
sion, assented  to  the  confession  made  by 
Isham  Edwards  to  Marshall  Courtney."  This 
objection  was  overruled,  and  exception  noted. 
The  bill  of  exceptions  tlvea  the  testimony  of 
Marshall  Courtney  In  narrative  form  only, 
and  we  do  not  know  vhat  the  qnesdm  mm 
that  drew  out  the  testimony  objected  tO; 
There  are  no  objections  to  any  questtons  pro- 
pounded to  him,  and  no  rulings  fimeon.  Tlie 
confession  of  Isham  Edwards  was  then  giv- 
en by  the  witness,  in  whlcli  he  implicated 
both  Caldwell  and  Laiklns  In  tb»  murder  of 
Bppes.  The  record  does  not  show  that  the 
defendants  made  any  motion  to  exclude  the 
testimony,  or  requested  the  court  to  Instmct 
the  Jury  to  dlsregsid  it. 

In  the  case  of  Kissinger  v.  Staley,  44  Neb. 
788,  63  N.  W.  56,  tlie  court  in  Its  opinion,  on 
page  TOO  of  44  Neb.,  page  66  of  63  N.  W., 
says:  "If  the  testimony,  of  the  admisston 
of  which  complaint  is  made,  was  erroneous, 
It  cannot  avail  the  plalntifF  In  error,  for  t)ie 
reason  that  the  record  is  not  in  such  condi- 
tion as  to  raise  or  present  the  question  of  the 
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eorrectneas  of  Its  admission.   If  It  was  sIt- 
in  reepoiise  to  an  interrogatory,  there 
Blioiild  have  been  a  proper  objection  to  tbe 
Int^Togatory  and  a  mllng  obtained  thereon, 
and.  if  adverse,  an  exception  taken.   If  the 
«videnc«  claimed  to  be  objectionable  was  re- 
cited in  a  narratlTe  form  or  volunteered  by 
tbe  witness,  or  If  given  In  answer  to  a  qnea- 
tion  and  being  as  an  answer  in  its  entirety, 
or  a.B  a  portion  of  it  not  responsive  to  such 
question,  there  Bhould  have  been  a  motion 
to  strike  It  out,  and.  If  overruled,  an  ^cep- 
tion  taken" — citing  authorities.   See  Ortiz  v. 
State,  30  Fla.  256.  text  2tiU,  11  South.  611; 
Payne  v.  Dlcus,  88  Iowa,  423,  65  N.  W.  483; 
Uarks  V.  King.  64  N.  Y.  628;  Pennsylvania 
Natural  Gaa  Co.  v.  Cook,  123  Pa.  170,  16 
Atl.  762;  Chouteau  v.  Jcm>lter  Iron  Works, 
M  Mo.  388,  7  S.  W.  467;  Fath  v.  Thompson. 
08      J.  Law,  180,  33  Atl.  391;  Kansas  Farm- 
0S'  Fire  Ins.  Co.  v.  Hawley,  46  Kan.  746,  27 
Pac.  176;  Hangen  v.  Hachemeister,  114  N. 
T.  566,  21  N.  E.  1046,  A  L.  B.  A.  137,  11  Am. 
St.  Bep.  681;  Higglnbotham  v.  State,  42  Fla. 
573,  29  South.  410;  Dickens  v.  State  (decided 
at  present  term)  3S  South.  909;  Schley  v. 
State  (Fla.)  37  South.  CIS.    It  is  settled  doc- 
trine in  this  court  that  it  cannot  consider  any 
objections  to  the  admissibility  of  evidence, 
except  such  as  wern  made  In  the  trial  court 
Hoodleas  v.  Jernigan  (Fla.)  35  South.  656, 
and  cases  <!ited.  Any  other  rule  would  be 
unfair  to  trial  Jodges.  We  find  no  error  In 
these  mllnga. 

Tbe  third  and  fourth  assignments  of  error 
are  based  on  action  of  tbe  trial  Judge  In  over- 
mUng  objections  to  the  testimony  of  Charles 
Dickenson,  "who  testified  that  Isham  Ed- 
wards said  that  Oeorge  Oaldwell  took  the 
gaa  and  shot  Mr.  Eppes."  Mr.  Dickenson's 
testimony  is  given  in  narrative  form  in  tbe 
record,  and  Is  as  follows:  "That  be  was  on 
the  train  which  was  conveying  the  three 
prisoners.  Nelson  Larkins,  George  Oaldwell. 
and  Isbam  Edwards,  to  Jacksonville  after 
the  death  of  Mr.  Eppes,  and  that  while  on 
the  train  he  heard  Edwards  say  that  be  [Ed- 
wards] was  sitting  on  Larkina'  store  porcli 
when  Mr.  Eppes  passed  Just  after  dark, 
and  that  Nelson  Larkins,  himself,  and 
Oeorge  Caldwell  ran  after  Mr.  Eppes,  and 
Oeorge  Oaldwell  took  the  gun  and  shot  Mr. 
Eppes.  Oeorge  Caldwell  and  Nelson  Larkins 
were  present  and  could  hear  this  statement 
Tbe  witness,  Mr.  Dickenson,  farther  testi- 
fled  that  tbe  prisonera,  Larkins  and  Caldwell 
and  Isham  Edwards,  were  handcuffed  and 
sitting  In  a  seat  behind  the  seat  on  which  he 
sat  when  be  made  his  confession."  Then 
tbe  record  proceeds:  "Thereupon  the  defend- 
ant Larkins,  by  bis  counsel,  objected  thereto 
wpon  the  ground  that  nothing  bad  been 
shown  to  the  court  that  this  confession  was 
made  In  the  presence  and  assented  to  by 
Larkins,  the  defendant"  This  objection  was 
overruled,  and  the  defendants*  attorney  then 
objected  npon  another  ground,  to  wit:  "That 
Isham  Edwards  having  been  Jointly  Indicted 


with  the  defendants  Nelson  Larkln  and 
George  Caldwell  for  the  same  offense,  and 
Isham  Edwards  having  been  tried  at  this 
term  of  the  court  and  convicted  of  said  of- 
fense, and  was  now  In  the  court  room,  could 
BO  testify,  thereupon  said  testlm<my  as  given 
by  Mr.  Dickenson  Is  entirely  hearsay,  and 
totally  inadmissible."  The  court  overruled 
this  objection.  Tbe  question  or  questions 
which  drew  out  this  testimony  of  Mr.  Dick- 
enson are  not  given  in  the  record,  nor  are 
any  objections  to  them  noted,  and  we  must 
therefore  assume  they  were  correct.  After 
testimony  Is  given  to  the  Jury  In  a  cause  on 
trial  in  answer  to  questions  which  are  not 
objected  to.  we  know  of  no  method  of  tak- 
ing it  from  the  consideration  of  the  Jury, 
except  by  a  motion  to  strike  the  testimony, 
or  by  request  for  an  instruction  that  It  be 
disregarded  by  the  Jury.  8  Ency.  PI.  &  Pr., 
246,  247,  and  authorities  dted  supra.  We  do 
not  think  these  assignments  are  sustained. 

The  only  other  assignment  of  error  which 
Is  argued  is  based  on  the  ruling  of  the  court 
denying  a  motion  for  a  new  trial.  There  are 
nominally  three  grounds  stated  in  the  motion, 
vis.,  flrat  tbat  the  verdict  is  contrary  to  law; 
second,  contrary  to  the  charge  of  the  court; 
third,  contrary  to  the  law  governing  the  evi- 
dence. Tbe  argument  for  the  plaintiffs  in  er- 
ror on  this  assignment  is  addressed  to  the 
Iffopoeitlon  that  tbe  Jury,  in  considering  the 
evidence,  did  not  properly  apply  the  law  given 
them  in  the  charge  the  trial  Judge  to 
the  evidence,  and  especially  did  not  give  the 
defendants  the  benefit  of  a  reasonable  doubt 
of  their  guilt  arising  from  the  evid^ce. 
The  contention  is  that,  inasmudb  as  the 
state  relied  principally  upon  the  testimony 
of  an  accomplice,  Isham  Edwards,  who  ad- 
mitted upon  the  witness  stand  tbat  be  bad 
made  statements  in  conflict  with  the  evi- 
dence which  he  then  gave,  the  Jury  should 
have  given  the  defendants  the  benefit  of  a 
reasonable  doubt  and  acquitted  them,  and 
especially  that  Caldwell  should  have  been 
acquitted,  as  he  adduced  ^oot  tandiiig  to 
show  an  alibi. 

Isbam  Edwards'  testimtmy  is  given  In  nar- 
rative form  in  the  record,  and  is  as  follows: 
"The  witness  here  stated  in  minute  detail 
the  people  he  met  on  the  road,  where  and 
when  he  put  up  his  horse  [it  appears  from 
other  testimony  that  he  had  beeu  to  Talla- 
hassee], when  and  where  he  met  Caldwell 
after  dark,  where  they  were  when  Eppes 
passed  [I^pes  had  also  been  to  Tallahassee, 
and  was  returning  home],  and  about  their 
talking  about  killing  Eppes  before  the  buggy 
came  by.  I  did  make  the  statements  re- 
ferred to  by  Mr.  Langston,  Mr.  Courtney, 
and  Mr.  Dickenson.  The  first  stetement  I 
told  Mr.  Langston  and  Mr.  Courtney  is  true. 
We  were  all  three  together,  and  George 
Caldwell  did  the  shooting,  and  I  spent  that 
night  with  Nelson  Larkins,  and  In  the 

morning  a  person  of  the  name  of   

came  there  and  waked  as  up.  I  did  make 
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the  Btatements  that  Mr.  Jones  referred  to, 
but  the  reason  I  made  tbe  statement  to  Mr. 
Jones  different  from  tbe  one  I  made  to  Mr. 
Courtney  and  Mr.  Langston  was  because  I 
was  put  up  to  It  by  a  negro  In  Jail,  by  tbe 
name  of  Bill  Alford,  wbo  was  always  bully- 
ing me,  and  said,  If  I  did  not  get  those 
other  parties  out,  that  a  crowd  would  come 
in  the  Jali  and  take  me  out  and  hang  me. 
But  the  first  statement  that  I  made,  ^bich 
was  to  Mr.  Langston  and  Mr.  Ck>artney,  was 
true.  The  shoes  here  In  the  court  are  mine, 
I  did  make  the  statement  that  George  Oald- 
well  wanted  to  borrow  my  shoes  the  even- 
ing Mr.  Eppes  was  killed  to  go  to  see  his 
cousin.  After  the  shooting  was  done  I  ran 
one  way  just  like  Mr.  Gibbs  said,  and  the 
other  two  ran  another  way.  I  did  not  know 
where  they  went,  but  we  afterwards  met  at 
Larklns'  store,  and  I  spent  the  night  with 
Larklns.  We  were  all  three  present  at  the 
time  Mr.  Eppes  was  killed,  and  Caldwell 
went  ahead  of  us,  abont  the  length  of  this 
room,  and  shot  Mr.  Eppes.  The  horse  did 
not  run  away.  As  soon  as  the  gun  fired  I 
got  scared  and  ran,  and  I  do  not  know 
whether  anybody  went  to  the  buggy  or  not 
I  did  not  know  if  Mr.  Eppes  fell  out  of  the 
buggy  or  not"  The  statement  which  Isham 
Edwards  refers  to  as  having  been  made  by 
Mr.  Courtney  was  as  follows:  "Well,  you 
have  got  me,  and  I  might  as  well  tell  tbe 
stralgnt  of  it  Me  and  George  Caldwell  and 
Nelson  Larklns  were  all  at  Nelson  Larklns* 
store,  and  George  Caldwell  said,  'Here  comes 
Mr.  Bppes  now,  boys.'  Mr.  Eppes*  buggy 
passed  by,  and  we  waited  a  little  while, 
and  all  three  of  us  went  down  the  road, 
caught  up  with  the  buggy,  and  when  we 
were  all  about  a  half  car's  length  from  the 
buggy  Geoi^e  Caldwell  took  the  gun,  and 
went  up  close  to  the  buggy,  and  shot  Mr. 
Eppes.  We  were  all  three  together."  Mr. 
Langston  testified  to  the  same  statement 
The  statement  which  Isham  Edwards  made 
at  a  different  time  to  Mr.  Dlckeuson  on  the 
train  going  to  Jacksonville,  In  the  presence 
of  Caldwell  aud  Larklns,  the  three  being 
under  arrest,  as  given  In  Mr.  Dickenson's 
testimony,  was  of  similar  Import 

On  cross-ezaminatlon  Isbam  Edwards  ad- 
mitted having  given  Btatements  In  regard  to 
the  killing  of  Mr.  Eppes  to  Mr.  Jones  and 
others  different  from  the  one  he  gave  on  the 
stand,  and  said  In  explanation,  "This  same 
Bin  Alford  said  he  was  going  to  beat  me  If 
I  did  not  make  this  last  statement  and  I 
was  afraid  he  would  heat  me."  It  appears 
from  the  testimony  that  Mr.  E^pes  was  shot 
and  killed  In  his  buggy  on  tbe  Bradf(»:dviIIe 
road,  and  according  to  the  evidence  of  Isbam 
Edwards — the  only  witness  who  testified  to 
seeing  the  murder — a  little  north  of  Larklns' 
store,  on  September  S,  1901.  We  can  infer 
from  tbe  evidence  that  it  was  some  time  aft- 
w  dark  on  the  evening  of  that  day.  There 
Is  nothing  in  the  testimony  from  which  we 
can  fix  wltb  anything  like  exactness  the 
time  when  he  wa>  shot  A  pool  of  blood  was 


found  in  the  road,  and  the  tracks  of  three 
men  near  this  spot  One  was  the  track  of 
Isham  Edwards,  and  the  other  two  tracks 
are  not  Identified.  They  went  north  frona 
where  the  pool  of  blood  was  discovered.  An 
empty  12-gauge  shell  was  found  near  this 
spot  The  witness  Courtney  went  to  Larklns' 
store,  and  asked  If  he  had  a  gun.  He  said 
he  had  one,  but  did  not  know  whether  It  was 
there  or  not.  Courtney  told  him  he  (Coart- 
ney)  must  have  the  gun.  Larklns  reached 
under  the  counter  and  pulled  out  a  gun,  a 
12-gange,  double-barreled  shotgun.  The  shell 
found  In  the  road  had  a  peculiar  IndentatloD 
on  it  and  upon  examination  It  was  found 
that  the  rebounding  spring  of  the  right  lock 
of  this  gun  was  damaged,  and  the  hnii^mer 
pressed  against  the  plunger  and  produced  an 
indentation  exactly  similar  to  the  one  on  the 
shell  which  was  found.  In  Edwards'  bouse 
two  other  shells  were  found  loaded  with  No. 
7  shot  one  of  which  had  a  ^mllar  Indenta- 
tion on  It.  The  Jury  were  shown  how  this 
Indentation  was  produced  by  the  witness 
taking  a  fresh  shell  and  putting  it  Into  the 
gun.   Mr.  Eppes  was  shot  with  No.  7  shot 

Kobert  Robinson  t^tlfied  that  on  Saturday 
afternoon  S^tember  3,  1904,  he  sold  Isham 
Edwards  three  12-gauge  shells  loaded  with 
No.  7  shot.  Caldwell  lived  about  2^^  miles 
north  of  Larklns*  sture.  He  was  arrested  by 
Deputy  Sheriff  Langston  late  on  the  night 
after  Mr.  E^pes  was  killed,  near  a  church 
which  was  near  Larklns'  store.  Langston 
saw  him  Jumping  across  the  road  In  his  shirt 
sleeves.  Caldwell  said  he  had  been  to 
church.  Larklns  told  Mr.  Whitehead,  a  wit- 
ness, early  Sunday  morning,  September  4, 
1904,  that  he  loclECd  up  his  store  at  half  past 
7  o'clock,  and  started  away,  and  that  he 
heard  a  gun  fire,  and  that  tbe  gun  was  a 
muszle-loadlng  gun,  because  he  heard  the  cap 
snap  and  then  the  gun  shoot.  He  supposed 
it  was  the  shot  that  killed  Mr.  E^pea.  Mr. 
Eppes  was  shot  In  the  head  with  No.  7  shot 
p*-  close  range.  He  Is  supposed  to  have  bera 
shot  where  the  pool  of  blood  was  found,  be- 
tween the  7  and  8  mile  post  from  l^llahas- 
eee.  George  Caldwell  introduced  several  wit- 
nesses to  prove  an  alibi.  Mack  Davis  testi- 
fied that  he  left  Tallahassee  at  early  sun- 
down, and  passed  Caldwell,  and  last  saw  bim 
going  up  Vason's  hill,  8  miles  from  town. 
This  was  about  sundown,  and  the  place  was 
about  41^  miles  from  Larklns'  store.  He  saw 
Isham  Edwards  standing  by  the  road  near 
the  church,  which  Is  about  one^uarter  of  a 
mile  from  Larklns'  store  and  three^nartera 
of  a  mile  from  where  Mr.  Eppes  was  suppos- 
ed to  have  been  shot  Isham  had  a  gun. 
Witness  went  on  past  Larklns'  store,  and 
went  about  three-fourths  of  a  mUe,  and 
heard  the  gun  shoot  and  that  George  Cald- 
well did  not  have  time  to  get  to  where  Mr. 
Eppes  was  killed.  The  witness  said  he  and 
Nat  Hunter  had  left  Caldwell  4%  mUes  back. 
Just  before  dark,  at  a  well.  He  had  previous- 
ly said  that  the  last  time  be  saw  George 
Caldwell  was  at  ttie  Vasm  bill,  about  sun- 
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down.  .Xat  Htmter  testified  that  be  and 
Mack  Davis  left  Tallataassee  after  eandown 
In  tbelr  boggles.  They  stepped  at  tbe  Hare 
place  to  water  their  borses,  and  George  Oald- 
well  drove  np  In  a  wagon  with  Jennie  Kar- 
ney.  The  last  be  saw  of  tbe  wagcm  It  was 
gfOng  up  the  Vason  hill,  8  miles  from  town. 
Wben  be  and  Mack  Davis  passed  Larklna* 
store  there  was  a  light  bamlng  in  the  store. 
He  also  saw  Isham  Bdwards  standing  by  the 
road  with  a  gun  In  his  band,  and  beard  a 
gim  flie  In  that  direction.  They  passed  BIr. 
Kppes  before  they  got  to  tbe  place  where 
Isham  was  standing. 

Jennie  Kamey  testified  that  when  abe  left 
Tallahassee  the  day  Mr.  Eppes  was  killed 
It  was  nearly  dark.  She  took  George  Cald- 
well in  the  wagon  with  her,  and  when  they 
got  a  mile  from  town  came  to  Mack  Davis 
and  Kat  Turner  (Hunter)  watering  their 
horses  at  a  well.  They  drove  on,  and  left 
George  and  witness  at  the  well.  She  lives 
5  miles  from  Tallahassee,  with  Mr.  Craig's 
pe<q>le.  George  Caldwell  rode  with  her  un- 
til Bbe  came  to  the  road  turning  off  from  the 
main  road  to  her  bonse.  It  was  uigbt  when 
Caldwell  left  ber. 

Mamie  Gfaolres  testified  tbat  on  the  day- 
Mr.  Ei»pe8  was  killed  she  met  labam  Ed- 
wards with  a  gtm  as  she  was  going  to  Lar- 
klns*  store.  She  reached  Larklns'  store  about 
5  o'<dock,  and  he  was  there.  She  stayed  un- 
til 10  o'clock.  She  was  wafting  to  bny  some 
lard  tbat  was  coming  on  Larklns*  wagon 
from  town.  larklns  shut  up  bis  store  at  10 
o'clock  and  weal  borne  with  her.  She  was 
in  LaAlns'  store  wben  Istaam  Inongbt  back 
the  gnn,  which  was  about  half  past  7  o'clock. 
George  Caldwell  cftme  to  LarkW  Btore 
about  a  half  an  boor  after  Xsbam  brought 
the  gun.  It  Is  evident  that  this  story  as  to 
tbe  time  T^rtr^w*  closed  bis  store  doep  not 
agree  wltb  LarUnt'  statement  to  Mr.  Ed- 
ward Wbltebead,  vis.,  that  be  closed  bis 
store  about  half  past  7  o'dodc.  George 
Caldwell  testified  In  bis  own  behalf.  He 
stated  tbat  It  wu  nearly  duk  when  be  left 
town;  tiiat  be  lode  with  Jennie  Kamey  until 
be  got  to  the  Gralg  ^c^  about  6  miles  from 
town;  tbat  when  he  left  her  It  was  otter 
dark;  tbat  he  stopped  and  talked  a  little 
while  with  some  Un  people  living  on  the 
road,  and  tboi  wait  home,  going  bj  Larklns* 
store,  which  was  in  tbe  direction  of  his 
home;  tbat  when  be  reached  Larklni*  store 
It  was  a  good  while  after  dark;  tbat  be  was 
in  Larkins*  store  about  a  half  an  boor,  when 
Isham  Edwards  came  In  wltb  Larklns*  gun, 
and  unbreecbed  it,  and  took  out  two  loaded 
thells  and  gare  ttie  gon  to  Larklns;  that 
dKtttly  af^wards  he  left,  and  dU  not  see 
Isham  until  after  he  was  arrested;  tbat  be 
did  not  see  Mr.  Eppes  In  tbe  road,  and  did 
not  have  anything  to  do  with  killing  blm; 
and  that  be  was  an  Innocent  man.  It  will  be 
observed  that  OaJdw^  did  not  explain  hew 
it  happened  tbat  be  was  arrested  near  Lar- 
klns^ store  voT  late  tbat  night  by  the  deputy 


sheriff.  It  la  evident,  also,  that  hla  state- 
ment, like  that  of  ^lamie  Chalres,  as  to  the 
time  of  closing  the  store,  does  not  agree 
with  Larklns'  stetement  to  Mr.  Whitehead. 
Larklns  stated  to  Mr.  Whitehead  that  he 
Closed  his  store  about  half  past  7  o'clock,  and 
soon  after  heard  the  shot  that  It  was  claim- 
ed killed  Mr.  E^pes.  Mamie  Chalres  was  at 
the  store  from  5  o'clock  until  10  o'clock,  when 
she  says  It  was  closed,  and  says  nothing 
about  hearing  the  shot  fired. 

In  view  of  the  fact  that  no  witness  fixes 
the  time  when  Mr.  Eppes  was  idlled.  except 
tbat  it  was  after  dark.  It  Is  evident  that  the 
evidence  of  an  alibi  was  not  of  that  charac- 
ter which  must  necessarily  have  produced  a 
reasonable  doubt  of  the  presence  of  Caldwell 
at  the  killing  of  Eppes.  The  shot  which 
some  of  the  witnesses  say  they  beard  may 
or  may  not  have  been  the  one  that  killed 
Eppes,  and,  as  to  this  shot,  the  time  when  it 
was  heard  is  not  fixed  with  anything  like 
predslon.  If  Caldwell  was  at  Vason's  hill 
at  sundown,  about  halt  past  6  o'clock,  4% 
miles  from  Larklns'  store,  It  Is  consistent 
with  reason  that  he  might  have  walked  the 
intervening  distance,  and  have  been  at  Lar- 
kins* store  wltb  Larklns  and  Isham  Edwards. 
}nst  as  Edwards  testified  he  was;  that  Is  to 
say,  eome  time  after  dark.  This  court  held. 
In  Bacon  f^tate,  22  Fla.  SI,  and  In  Adams 
T.  State,  28  Fla.  511.  text  541,  10  South.  106, 
that,  to  make  the  defense  of  an  alibi  avail- 
able, tbe  evidence  of  Its  existence  must  cov- 
er the  whole  time  when  tbe  presence  of  the 
defendant  was  required,  and  tbat  It  is  suffi- 
cient If  it  raises  a  reasonable  doubt  In  the 
minds  at  tiie  Jury  whether  or  not  the  ac- 
cused was  present  at  the  killing.  See,  also. 
Murphy  T.  State,  81  Fla.  166,  12  South.  453. 
The  Jury,  however,  are  tbe  judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  sufficiency  ot  flie  evidence,  and  In  view 
of  ail  the  evidence  we  are  not  able  to  say 
that  they  erred  In  not  sustaining  this  plea 
and  acquitting  tbe  defendants.  As  to  the 
testimony  ot  Isham  Edwards,  who,  according 
to  his  own  stetement,  was  an  accomplice  In 
the  crime  of  killing  Mr.  Eiv)»,  tbe  law  In 
this  state  Is  settied  that  such  testimony  is 
competent,  and  that.  If  It  satisfies  the  Jury 
of  tbe  defendante'  guilt  beyond  a  reasonable 
doubt  A  conviction  thereon  may  be  had, 
though  it  be  uncorroborated.  Brown  v.  State 
(Fla.)  27  South.  869;  Bacon  v.  State,  22  Fla. 
51;  Tuberson  v.  State,  26  Fla.  472,  7  South. 
868. 

Where  there  is  evidence  to  support  a  v^ 
diet,  and  Ite  propriety  depends  on  the  credi- 
bility of  witn^  the  appellate  court  cannot 
Interfere.  McNlsh  t.  Stote  (Fla.)  S6  South. 
176. 

The  Judgments  and  sentences  of  the  trial 
court  are  affirmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFOBD.  a  J.,  and  C0CE:RELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 
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BXJTTS  Y.  STATE. 
(SnprauM  OooTt     Florida.  July  17, 190S.) 

Error  to  Criminal  Goart  ot  Record,  Duval 

■Oonntr;  John  W.  Do<^e,  Jiidg«^ 

Proceeding  by  the  State  againit  J.  Edgar 
Butts.  Judgment  for  the  state,  and  the  defend- 
ant brings  error, 

Charles  L.  Fildes,  for  plaintiff  in  error. 

PER  CURIAM.  The  writ  of  error  te  dis- 
missed,  on  ptscipe  ot  oonnsel  tot  th«  plaintiff 
in  arror. 


VENABLD  et  aL  r.  HAILB. 
(Supreme  Court  of  Florida.   June  20,  1905.) 

Appeal  from  Circuit  Court,  Alachua  Oounty ; 
Jamea  T.  Wills,  Judge. 

Action  by  Evans  Haile  Mialnet  Monroe  Vena- 
ble  and  another.  There  were  orders  in  favor  of 
the  complainant,  and  the  defendants  appeaL 

Bobt.  E.  Davis,  for  appellants.  Horatio  Da- 
vis and  W.  8.  Broome,  for  appellee. 

PER  CURIAM.  Th«  appeal  is  dfamlBSed,  on. 
praecipe  of  coonse]  for  appellant!. 


COUNCIL  T.  Jj^WFER. 

(Supreme  Court  of  Florida,  Division  A.  July 
11,  1905.) 

Error  to  Circuit  Coort,  Oransa  Ooonty ;  Mi- 
nor 8.  JonoB,  Judge. 

Action  by  Fred  A.  Lewter  against  James 
'OoundL  Judgment  for  plaintiff,  and  defendant 
brings  error. 

Maasey  &  Warlow,  for  plaintiff  in  error. 
-Jwies  &  Jooea,  tot  defandant  in  error. 

PER  CURIAM.   The  judgment  li  affirmed. 


VAUGHN  r.  FENIXSUXiAB  TDLBPHONB) 

CO. 

(Snpreme  Conrt  of  Florida.    July  12,  1005.) 

In  Bana  Error  to  Circuit  Court,  Hilla- 
borou^h  (Toon^ ;  Joseph  B.  Wall,  Judge. 

Action  by  Willie  Vaughn,  by  hia  next  friend, 
A.  C.  Clewls,  againat  the  Penmsalar  Tdq;»hoiie 
Company.  Judgment  for  defendant,  and  plain- 
tiff Drings  error. 

P.  O.  Knight  and  H.  C.  Oordon,  for  plaintiif 
in  error.  J.  J.  Lunsford,  for  defendant  in  aror. 

PER  CURIAM,  mie  jadgment  k  affirmed. 


REID  et  al.  t.  GEORGIA  STATE  BUILD- 
ING &  LOAN  ASS'N. 
(Snpreme  C!oart  of  Florida,  Division  A.  April 
S,  1903.) 

Appeal  from  Circuit  Court,  Polk  County; 
Joseph  B.  WalL  Judge. 

Bill  br  the  Geor^  State  Building  ft  Loan 
Assodautm  against  Mazy  tL  Reid  and  another. 
Decree  tor  complainant,  and  defendants  appeaL 

Wilson  ft  Wilson,  for  appdlantu  JetEerson 
Vam,  for  appellee. 

PER  CURIAM,   me  decme  is  affirmed.  . 


RHEINAUER  t.  BLOXHAM,  GoTemor,  to 
'     Use  of  STATE. 
(SnprMne  Court  of  Florida,  Division  B.  April 
11,  1908.) 

Error  to  Circuit  Courts  Leon  County;  John 
W.  Malone,  Jadge. 

Action  by  W.  D.  Bloxham,  Governor,  to  use 
of  the  state  of  Florida,  against  Charles  Bhel- 
nauer.  Judgment  for  plamtlfl,  and  defendant 
brings  error, 

Geo.  P.  Raney,  for  plaintiff  in  error.  J.  B. 
Whitfield,  Atty.  Gen.,  for  defendant  In  mw. 

PER  CURIAM.  Tbe  Judgment  la  affirmed. 
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PUTNAM  LUMBER  CO.  r.  ELLI8-T0UN6 

CO. 

ELLIB-TOUNa  CO.  v.  PUTNAM  LUMBER 

CO. 

(SapcooM  Conrt  of  Florida.  IHtMod  A.  July 
26,  190S.) 

L  Wari— Rbtubh  or  SKBTio—FoBEiair  Cob- 

PORATIOH. 

Failure  to  ttate,  In  diMrllTa  retorn  as 
to  th«  aenrlce  of  r  vrit,  that  tba  defmdant 
CoTeisn  corporation  was  rning  busioflSB  in  thi« 
ftate.  or  that  its  presideot,  on  whom  the  aerrice 
was  attempted  to  be  made,  resided  In  Uie  atate. 
or  that  he  waa  thw  in  tfaa  itate  on  the  bnaineiis 
of  the  corporatltm,  ia  not  ffroond  for  qnaahing 
the  retam. 

2.  Sams— StnmcnnoT  or  Retubn. 

A  sheriff's  return,  on  a  writ  directed  to  the 
Bb-T.  Go.,  a  corporatioD,  Uiat  service  waa  made 
oo  the  president  of  "the  within-named  defend- 
ant cmwration,  to  wit,  the  E.  and  T.  Com- 
pany," IB  safflcMnt  a«  to  name  of  the  cor- 
poratioQ. 

8l  Saue— Mattebs  Dxhobs  thb  RmjBN. 

When  the  sheritTa  retam  la  8if£Bclent  on 
Ita  face,  and  Its  truthfulness  is  admitted,  mat- 
ters dehors  the  return  must  be  raised  by  plea. 

[Ed.  Note. — For  cases  in  point,  aee  toI.  40, 
OenL  Dig.  Procesa,  |  210.] 

4.  APPBA1>— ReVIXW— RULIHOB  ON  PUAS. 

Ttie  ralings  of  the  circuit  court  on  motlona 
to  strike  pleaa  on  fundamental  grounds  are  re- 
viewabie. 

[Ed.  Note^ — ^For  cases  in  point,  see  vol.  2> 
Oent  Dig.  Appeal  and  Error,  S  704.] 

5.  PUADine— OEFBirSES. 

Under  a  practice  permitting  the  defendant 
to  plead  as  many  matters  of  law  or  fact  as  he 
may  deem  neceaaar?  to  his  defense,  and  allow- 
ing contradictory  oleaa,  It  Is  not  permitted  to 
plead  to  the  Jarisdicticui  of  the  courts  of  this 
state  orer  the  pmoo  of  the  defendant,  and  at 
the  same  time  to  plead  to  the  merits. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  1, 
Cent.  Dig.  Abatemoit  and  Revival,  S  SOS.] 

8.  Sahb— Waiveb. 

A  piea  to  the  merits,  filed  by  the  defendant 
slmnltaneously  with  a  plea  aa  to  jurisdiction 
over  the  person,  waives  the  latter  plea,  irre- 
spective of  the  order  in  wblch  they  are  num- 
bered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Cent  EHg.  Abatement  and  RevivaL  H  10,  907 ; 
vol.  8,  Cent.  Dig.  Appearance.  H  74.  8S.] 

(Byllabus  by  the  Conrt) 

Error  to  Circuit  Court  Duval  County;  Rhy- 
don  M.  Gall,  Judge. 

Action  by  tbe  Putnam  Lumber  Company 
against  the  Ellla- Young  Company.  Judg- 
ment quashing  the  writ,  and  plaintiff  brings 
error,  and  defendant  assigns  cross-error.  Re- 
versed on  plaintiff's  writ  and  affirmed  on 
defendant's  crosa-wrlt 

On  the  Idtb  day  of  January,  1904,  sum- 
mons ad  respondendum  Issued  in  behalf  of 
tbe  "Putnam  Laml}er  Company,  a  corpora- 
tion oi^anlzed  and  existing  under  the  lawa 
of  the  state  of  Wisconsin,"  against  "the  El- 
lis-Young Company,  a  corporation  organized 
and  existing  under  tbe  laws  of  tbe  state  of 
Georgia,"  commanding  it  to  appear  in  due 
courae  to  answer  "in  an  action  for  trespase 
to  real  estate,  and  conversion  of  personal 
property";  tbe  damages  being  laid  at  ^25.- 
000.  The  sholirs  return  on  thia  summons  Ib 

Sdso.— IS 


as  follows:  "Received  this  summons  on  the 
19tb  day  of  January,  A.  D.  1904,  and  execut- 
ed the  same  on  tbe  19tb  day  of  January,  A. 
D.  1904,  in  the  county  of  Duval,  Florida,  by 
delivering  a  true  copy  thereof  to  John  R. 
Young,  president  of  tbe  wlthln-named  defend- 
ant corporation,  to  wit  the  Ellis  and  Young 
Company,  a  corporation  under  the  laws  of 
tbe  state  of  Georgia,  and  at  tbe  time  of  serv- 
ice showing  this  original." 

On  the  return  day  the  ElUs- Young  Com- 
pany appeared  specially  by  Its  attorneys  and 
moved  "to  quash  tbe  return  of  tbe  service 
of  tbe  writ  of  summons  In  tills  cause,  upon 
the  following  grounds: 

"{!)  Because  tbe  return  of  service  shows 
that  tbe  defendant  ia  a  corporation  under  tbe 
laws  of  tbe  atate  of  Georgia,  but  does  not 
show  that  said  corporation  at  the  time  of  the 
service  of  said  writ  was  doing  or  transacting 
any  business  In  tbe  state  of  Florida. 

"(2)  That  said  return  of  service  does  not 
show  that  the  president  of  tbe  defendant, 
upon  whom  said  service  was  attempted  to  be 
made,  was  at  tbe  time  of  such  service  resid- 
ing In  the  state  of  Florida. 

"(3)  That  said  return  of  service  does  not 
show  that  tbe  president  of  the  defendant, 
upon  whom  such  service  was  attempted  to 
be  made,  was  In  the  state  of  Florida,  at  tbe 
time  of  such  service,  for  or  upon  business  or 
matters  connected  with  tbe  defendant  in 
such  wise  as  to  render  defendant  amenable 
to  tbe  jurisdiction  of  this  court. 

"(4)  That  said  defendant  being  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Georgia,  where  It  solely  carries  on  its  busi- 
ness, and  transacting  no  business  in  the  atate 
of  Florida,  nor  having  any  agent  clothed  with 
authority  to  represent  It  In  the  state  of  Flori- 
da, cannot  legally  be  service  upon  one  of  Its 
officers  while  temporarily  in  this  state. 

"(5)  Because  the  service  of  the  .  writ  of 
summons  attempted  to  be  made  in  this  cause 
upon  tbe  defendant  organized  under  tbe  laws 
of  Georgia,  and  not  domiciled  or  doing  busi- 
ness in  tbe  state  of  Florida,  by  delivering  a 
copy  of  tbe  summons  to  Its  president,  tem- 
porarily in  the  state  of  Florida,  is  In  viola- 
tion of  tbe  rights  guarantied  by  tbe  Constitu- 
tion of  tbe  United  States. 

"(6)  Because  tbe  said  return  of  service  in- 
dorsed on  said  summons  does  not  state  the 
service  to  have  been  made  on  the  defendant, 
tbe  Ellis- Young  Company,  named  In  tbe  stlm- 
mons." 

At  the  bearing  of  the  motion,  February  29, 
1904,  tbe  EIIlB- Young  Company  filed  in  sup- 
port of  tbe  motion  two  affidavits  of  John  R. 
Young  to  the  effect  that  be  was  president  of 
the  company,  wblcb  was  domiciled  In  Ghat- 
bam  county,  Ga..  and  nowhere  else,  and  that 
said  company  bad  never  been  domiciled  in 
Duval  county,  Fla.,  nor  bad  an  agent  or  agen- 
cy In  said  county;  that  deponent  had  never 
been  a  resident  of  Florida,  and  at  tbe  time 
of  the  service  he  was  temporarily  in  said 
Duval  conaty  oa  a  buslneis  trip,  not  connect- 
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ed  with  tbe  bnslnen  of  lite  oompany;  and 
that  said  company  did  not  during  tbe  year 
1004  carry  on  or  conduct  any  Irasinen  In  tbe 
■tate  of  Florida,  or  bare  any  office,  officer,  or 
agent  for  the  tranaacthn  of  bnslnesB  in  said 
state..  No  proof  was  offered  by  tbe  plaintiff. 
The  motion  was  denied  March  2,  1904,  and 
exception  noted,  and  2  days  thereafter  20 
days  were  allowed  tbe  defendant  to  ffie  such 
pleadings  as  It  might  be  advised.  Febmary 
1, 1904,  tbe  plaintiff  filed  Its  declaration,  con- 
sisting of  five  connts;  the  first  being  for  tbe 
conversion  of  3,000  barrels  of  rosin,  tbe  sec- 
ond being  for  the  conrenrion  of  1,000  barrels 
of  spirits  of  turpentine,  tbe  third  being  a 
combination  of  the  first  two,  while  tbe  fourth 
and  fifth  are  for  breaking  and  altering  cer- 
tain described  lands  In  the  state  of  Florida. 

On  the  23d  day  of  March,  1904,  there  were 
filed  six  pleas;  the  fourth,  fifth,  and  sixth 
being  pleas  of  the  general  Issue,  and  the 
first  three  reading  as  follows: 

"Now  comes  the  defendant  In  the  above- 
entitled  cause,  by  Its  attorneys,  and  for  a 
first  plea  to  each  count  of  the  declaratlra 
says  that  the  summons  in  said  cause  was 
served  upon  one  John  R.  Young,  In  the  said 
county  of  Duval,  Florida,  and  who  was  at 
the  time  of  the  service  upon  him  the  presi- 
dent of  said  defendant  corporation,  and  tbat 
the  said  defendant  corporation  was  incorpo- 
rated and  organized,  and  now  exists,  only  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  Georgia,  and  has  always  bad  Its  offices 
and  place  of  business  In  the  county  of  Ohat- 
ham  and  state  of  Georgia,  and  nowhere  else, 
with  a  branch  office  In  Brunswick,  Oa.,  and 
that  said  defendant  has  never  had  any  office 
or  place  of  business  or  any  agent  or  ageocy 
In  the  said  county  of  Duval,  and  state  of 
Florida,  and  tbat  said  defendant  corporation 
did  not  at  tbe  time  of  tbe  attempted  service 
of  the  summons  in  said  cause,  or  at  any  oth- 
er time  diu4ng  the  year  1904,  carry  on  or 
conduct  any  business,  or  have  any  office,  offi- 
cer, or  agent  for  the  transaction  of  business. 
In  the -state  of  Florida,  and  tbat  no  person 
at  the  time  of  said  attempted  service  was  au- 
thorized to  conduct  any  business  for  or  to 
represent  said  defendant  In  said  state  of 
Florida  In  any  manner  whatsoever,  and  that 
said  John  B.  Toung  has  never  been  a  resi- 
dent of  tbe  state  of  Florida,  and  at  the  time 
of  .the  attempted  service  of  said  summons 
on  him  he  was  temporarily  in  the  said  county 
of  Duval,  Florida,  attendtog  to  his  p^sonal 
business,  and  not  attending  to  or  engaged  in 
any  business  whatever  of  the  said  defend- 
ant; and  tbe  said  defendant  says  that  said 
circuit  court  tor  Duval  county,  Florida,  never 
acquired  any  Jurisdiction  in  said  cause  of 
this  defendant  by  the  said  attempted  service 
of  said  summons  upon  said  John  B.  Toung, 
and  has  never  acquired  and  has  no  jurisdic- 
tion of  defendant  In  said  cause,  and  the  same 
should  be  abated. 

"(2)  And  the  defendant,  for  a  second  plea 
to  the  first,  Becoud»  and  third  counts  of  said 


declaration,  aayi  tbat  at  tbe  commencement 
of  the  said  above-entitled  suit  the  defendant 
yna  not  doing  bnslnefls  of  any  kind  in  the 
state  of  Florida,  and  did  not  bare  any  agent 
or  othor  r^treaentallTe  In  said  connty  of  Du- 
val and  state  of  Florida*  or  uajwhen  In  the 
state  of  Florida,  and  tiliat  tbe  <mly  agents 
and  represaitativee  of  defendant  or  <^ce  for 
the  transaction  of  Its  business  were  at  the 
commencement  of  said  suit  In  tbe  county  of 
Obatham  and  state  of  Georgia,  with  a  branch 
office  in  Brunswick,  Georgia,  and  that  the 
said  alleged  cause  of  action  mentioned  and 
described  In  said  counts  of  plalntUTs  decla- 
ration did  not  accrue  In  the  said  county  (rf 
Dnval,  Flwlda,  or  anywhere  In  the  said  state 
of  Florida,  and  that  tbe  said  property  men- 
tioned and  described  In  said  counts  of  said 
declaration  was  not.  at  the  time  of  the  com- 
mencement of  said  suit  or  since.  In  the  said 
county  of  Duval  and  state  of  Florida,  and 
that  said  circuit  court  for  said  county  of  Du- 
val, Florida,  has  no  Jurisdiction  of  the  said 
above-entitled  cause. 

"(3)  And  the  defendant  for  a  second  plea 
to  the  fourth  and  fifth  counts  of  plaintiff's 
declaration,  says  that  at  the  commencement 
of  the  said  above-entitled  cause  the  defend- 
ant was  not  doing  business  of  any  kind  in 
the  state  of  Florida,  and  did  not  have  any 
agent  or  other  representative  in  said  county 
of  Dnval  and  state  of  Florida,  or  anywhere 
in  tiie  state  of  Florida,  and  that  its  only 
BgeatM  and  representatives  and  office  for  the 
transaction  of  Its  business  were  at  the  com- 
mencement of  said  suit  In  the  coun^  of  Chat- 
ham and  state  of  Georgia,  with  a  branch  of- 
fice In  Brunswick,  Georgia,  and  that  the  said 
alleged  cause  of  action  mentioned  and  de- 
scribed in  said  connts  of  {AalntUTs  declaration 
did  not  accrue  in  said  county  of  Dnval.  state 
of  Flralda.  and  tbat  tbe  said  lands  moitioned 
and  described  in  said  connts  of  said  declara- 
tion are  not  In  tbe  county  of  Duval  and  state 
of  Fltnlda.  but  are  in  tbe  county  at  La  Fay- 
ette In  said  state  of  Florida,  and  tiiat  mid 
circuit  court  for  said  coun^  of  Duval,  Flori- 
da, has  no  Jurisdiction  of  the  said  above-en- 
tllied  cause." 

The  plaintiff  moved  to  strike  the  first 
tbree  ideas  set  out  above  on  the  grounds  that 
they  are  Irrelevant  to  tbe  Issue  and  have 
been  waived  by  filing  pleas  In  bar.  Tbla 
motion  was  denied,  and  excqtUon  noted. 

The  plaintiff  Joined  Issues  on  tbe  pleas  txy 
tiie  merits,  but,  declining  to  take  Issue  on 
tbe  other  pleas,  a  Judgment  ftnal  was  enter- 
ed, quashing  the  writ  and  giving  defendant 
Judgment  for  costs. 

Both  parties  procured  a  bill  of  exceptions. 
Tbe  plaintiff  sued  out  its  writ  of  error,  as- 
signing as  errors  the  denial  of  the  motion  to 
strike  pleas  and  the  final  Judgment  Tbe 
defendant  also  sued  out  a  cross-writ  of  error,, 
and  also  an  Independent  writ  on  which  It 
assigns  as  error  tbe  refuasl  to  quash  the  re- 
turn. 
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W.  H.  Baker,  for  Pntnam  Lumber  Go. 
Coapm  ft  Cooper  and  B.  J.  I/Boi^e,  BDIIa- 
Tonng  Oo. 

COCKBELL,  J.  (after  Btatlng  the  facts). 
For  coDTenlence  we  sball  call  the  parties 
plain  tut  and  defendant,  according  to  tbe  poel- 
ttons  they  occupied,  respectively,  In  the  cir- 
cuit conr^  and  shall  discuss  the  assignments 
In  tlie  chronological  order  In  which  the  rul- 
ings were  there  made. 

Did  Hie  ccNirt  wr  In  oTarmUng  the  motion 
to  qnaab  the  retnm  of  the  serrlce  of  the 
writ? 

Ctenerally  speaking,  motions,  as  distin- 
golshed  from  pleas,  are  addressed  to  some 
discretionary  matter  upon  which  the  conrf  s 
actlim  Is  requested,  or  to  some  d^ect  on  the 
face  of  the  recmd,  while  other  matters  are 
more  pnverly  invsented  a  plea.  Motions 
are  snmmaiy,  and  disposed  of  by  the  court; 
while  [deas  are  more  orderiy,  and  are  tried 
by  a  Jury.  On  an  inspection  of  this  motion 
and  the  affidavits  filed  in  its  support.  It  will 
be  noticed  that  the  motion  Is  not  addressed 
to  the  court  for  the  purpose  of  having  its 
officer  amend  his  returns  so  as  to  speak 
the  truth,  nor  to  have  made  a  fuller  return 
that  he  might  officially  make  under  the  re- 
sponsibility of  hl8  btmd,  nor  does  it  contro- 
Tert  the  truthfulness  of  any  part  of  the  re- 
turn as  made. 

Under  our  statutes  service  of  the  writ  Is 
effected  by  reading  the  writ  or  summons 
to  the  person  to  be  served,  or  by  delivering 
him  a  copy  thereof,  and  process  against  a 
corporation,  domestic  or  foreign,  may  be 
served  (1)  upon  the  president  or  vice  presi- 
dent or  other  head  of  the  corporation;  (2) 
In  the  absence  of  such  head,  upon  the  cash- 
ier or  treasurer,  or  secretary  or  general 
manager;  (3)  in  the  absence  of  all  the  above, 
upim  any  director  of  such  company;  (4)  In 
the  absence  of  all  the  above,  upon  any  busi- 
ness agent  resident  in  the  county  In  which 
the  action  Is  iHxtnght;  (6)  if  a  foreign  cor- 
poration shall  have  none  of  the  foregoing 
officers  as  agents  In  this  state,  service  may 
be  made  upon  any  agent  transacting  busi- 
ness for  it  in  this  state.  Kev.  8t  1892,  i 
1019.  In  the  foregoing  classification  a  dis- 
tinction Is  clearly  made  between  officers 
and  agents,  and  only  as  to  the  latter  Is  there 
a  qualification  as  to  residence  or  transac- 
tion of  business. 

The  objection  is  not  to  the  writ  itself,  nor 
to  the  service  of  the  writ,  but  to  the  return 
ot  the  sheriff  as  to  the  service.  Section 
1026,  Sev.  St  1892,  having  (or  Its  tltie  "Be- 
tom  of  Execution  of  ProcesB,"  reads:  "All 
officers  to  whom  process  shall  be  directed 
shall  note  upon  the  same  the  time  when  It 
comes  to  hand,  the  time  when  It  was  ex- 
ecuted, the  manner  of  execution,  and  the 
name  of  the  person  upon  whom  It  shall  be 
executed,  and  If  such  person  be  served  In  a 
representative  capacity,  the  position  occupied 
\}j  hUn.  A  failnre  to  set  forth  the  foregoing 
facta  aball  Inyalldate  the  Berrlce^  but  the 


return  shall  be  amendable  eo  as  to  state  the 
truth  at  any  time  upon  i^Hcatkm  to  the 
court  frwn  which  the  process  Issued,  and 
upon  snch  ammdment  tbe  service  shall  be 
as  effeetlye  as  if  tbe  retnm  had  originally 
stated  Biwh  facts.  A  failure  to  state  said 
facts  In  the  retnm  shall  subject  flie  oBicec 
so  falling  to  a  line  not  exceeding  tm  dollars, 
at  tbe  discretion  of  the  court." 

Tbe  first;  second,  third,  and  sixth  groands 
of  tiie  motion  are  directed  to  tbe  form  ot 
the  return.  The  fourth  and  fifth  allege  new 
matter.  The  first  three  are  based  on  the 
absence  from  the  return  of  a  statemoit  that 
the  Georgia  corporation  was  doing  business 
In  Florida,  or  that  the  president  on  whom 
the  service  was  attempted  to  be  made  then 
resided  In  Florida,  or  that  he  was  then  In 
Florida  on  business  or  matters  connected 
-with  the  defendant  In  such  wise  as  to  ren- 
der the  defendant  amenable  to  the  Jurisdic- 
tion of  the  court  We  fall  to  find  anything 
In  the  law  that  calls  upon  tbe  sheriff  to 
make  return  as  to  tbese  matters,  and  we  fall 
to  see  how  It  would  add  to  tbe  effect  of  his 
return  to  Incorporate  therein  matters  beywd 
his  official  knowledge. 

The  sixth  and  last  ground  of  tbe  moUoa 
is  based  upon  the  misprision  In  naming  the 
defendant  tbe  "Ellis  &  Young  Company,"  In- 
stead of  the  "Ellis-Young  C<Hnpany/'  This 
naming  la  under  a  videlicet,  and  a  reference 
to  "the  wlthln-named  defendant,**  where  in 
tbe  writ  the  defendant  la  gtvea  Its  tme 
name. 

There  seems  to  be  a  dlfferrace  In  the  ad- 
Judged  cases  as  to  the  procedure  for  raising 
the  questions  presented  the  ftmrth  and 
fifth  grounds  of  tiie  motion.  In  the  fed- 
eral courts  It  has  been  permitted  frequently 
to  present  by  motion  and  affidavit  the  Issue 
of  Jurisdiction  over  tbe  person  ot  U/mwa 
corporations,  but  In  most  of  the  cases  we 
have  examined  the  question  has  arisen  over 
the  truthfulness  of  the  officer's  return  all^ 
Ing  agency  on  the  part  of  the  person  served. 
There  are,  faowevw,  some  that  permit  the 
question  before  us  to  be  raised  by  motton. 
We  are  of  the  (qrinion,  howeyer,  that  not 
only  tbe  sounder  reasoning  and  tbe  weight 
of  antborlty,  but  tbe  current  of  our  own 
dedslCHu,  compel  ns  to  the  conclnsbm  that, 
where  tbe  truthfulness  of  tiie  sheriff's  re- 
tora  Is  admitted,  matters  d^ors  snch  retan 
must  be  raised  by  plea.  See  Dngelke  & 
Feincf  Hilling  Co.  Gmnthal  (Fla.)  85 
South.  17;  Tarrance  v.  8tet%  48  Fla.  446- 
460,  80  South.  686,  and  cases  dted;  Oreer 
T.  Toung.  120  in.  184-190.  11  N.  B.  167; 
Camden  RolUng  Mill  Oo.  t.  Swede  Iron  Co^ 
82  N.  J.  Law,  IS. 

Did  the  court  err  In  reusing  to  strike  the 
first  three  pleas? 

The  defendant  Insists  that  the  mlfng  of 
the  court  on  motions  to  strike  Is  discretion- 
ary and  not  reviewable,  and  cites  cases  from 
other  states  that  are  more  or  less  In  point 
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This  court  haa  freqoeiitlr  entertained  errors 
assigned  on  such  rulings,  and  while  a  discre- 
tion may  be  conceded  the  trial  court  In  dis- 
posing of  matters  as  to  compulsory  amend- 
ments for  indeflniteness  and  the  like,  yet 
we  are  fully  as  well  able  as  that  court  to 
pass  upon  matters  that  go  to  the  gist  of  the 
controTersy.  The  objection  to  these  pleas 
is  not  formal,  but  fundamental,  and  Is  open 
to  us  for  reTlew. 

The  serious  question,  then,  recurs:  Were 
these  pleas  waived  by  the  pleas  to  the  merits, 
tiled  simultaneously?  Or,  to  put  the  ques- 
tion in  another  form:  "Is  it  permitted  un- 
der our  practice  to  plead  to  the  jurisdiction 
of  the  courts  of  this  state  over  the  person 
of  the  defendant,  and  at  the  same  time  to 
ask  the  court  to  adjudicate  the  merits  of 
the  cause?" " 

It  is  conceded  tliat  this  could  not  be  done 
at  the  common  law,  but  It  Is  contended  that 
the  common  law  has  been  ctiauged  In  this 
respect  The  only  changes  are  to  be  found 
in  sections  1062  and  1063  of  the  Berised 
Statutes  of  1892,  and  commim-law  rnle  60. 
as  follows: 

"8e&  1062.  All  pleas  shall  be  sworn  to, 
either  by  the  defendant  or  his  agent  or  at- 
torney. But  it  shall  be  no  objection  to  any 
plea  that  it  Is  contradictory  to  any  otlier 
plea  filed  by  the  same  party  in  ttie  Kune 
cause. 

"Sec.  1068.  The  defendant  may  plead  as 
many  matters  of  fact  as  he  may  deem  neces- 
sary to  his  defense." 

"Rule  60.  Upon  the  trial,  where  there  Is 
more  than  one  count;  plea,  avowry,  or  cog- 
nizance, upon  the  record,  and  the  party 
pleading  fails  to  establish  a  distinct  subject- 
matter  of  complaint  in  respect  of  each  count, 
or  some  distinct  ground  of  answer  or  de- 
fense in  respect  of  each  plea,  avowry  or 
cognizance,  a  verdict  and  Judgment  shall 
pass  against  him  upon  each  count,  plea, 
avowry,  or  -cognizance,  which  he  shall  have 
so  failed  to  establish,  and  he  shall  be  liable 
to  the  other  party  for  all  the  costs  occasion- 
ed by  such  count,  plea,  avowry,  or  cogni- 
zance, Including  those  of  the  evidence,  as 
wtil  as  those  of  the  pleading," 

"It  is  an  admitted  canon,  applicable  to 
the  construcUon  of  statutes,  that  when  a 
statute  contravenes  or  alters  a  principle  of 
the  common  law  It  must  always  be  strictly 
construed."  Sealey  v.  Thomas,  6  Fla.  2&-^. 
Even  a  criminal  statute,  that  Is  In  modifica- 
tion of  the  common  law,  will  not  be  presum- 
ed to  modify  it  further  than  Is  expressly 
declared;  and  construction  or  Intendment 
will  not  be  resorted  to  for  the  purpose  of 
extending  its  operation.  Webb  v.  Mulllns, 
78  Ala.  IIL  For  the  purposes  of  this  case 
we  may  admit  that  the  sections  referred 
to,  taken  in  connection  with  the  quoted  rule, 
which  was  adopted  by  this  court  for  the 
government  of  the  circuit  courts  and  has 
the  force  and  effect  of  the  •tatote,  do  away 


with  the  common-law  objections  to  the  tA- 
multaneouB  filing  of  pleas  in  bar  and  certain 
pleas  in  abatement,  yet  the  pleas  before  us 
are  not  strictly  pleas  in  alMtement. 

Gbltty,  in  speaking  of  pleas  to  the  Jurisdic- 
tion, which  are  subdivided  into  the  three 
classes  of  the  snbject-matter,  the  perBon, 
and  the  thing,  sa^:  "Pleas  of  this  descrip- 
tion, though  in  effect  they  abate  the  writ,  yet 
differ  from  pleas  in  abatement  principally 
in  three  points,  viz.,  that  they  must  be  plead- 
ed in  person;  that  only  half  defense  should 
be  made;  and  that  they  should  conclude 
'si  curia  cognoscere  velit'  (whether  the  court 
should  take  cognizance),  and  not  'quod  bllla 
cassetur*  (that  the  bill  may  be  quashed).'* 
1  Chitty,  •411. 

That  the  mischief  of  the  common  law 
sought  to  be  remedied  was  the  frequent 
hardship  of  the  role  requiring  singleness  of 
issue,  and  that  the  statute  was  designated 
to  effect  no  other  change,  la  made  more  man- 
ifest when  we  go  to  the  original  act  of  No- 
vember 23,  1828,  out  of  which  the  quoted 
sections  of  the  Bevlston  were  carved.  It 
reads;  "Sec.  26.  In  all  cases,  the  def^dant 
or  defendants  may  plead  as  many  matters 
of  law  or  fact,  as  he,  she,  or  they  may  deem 
necessary  to  his,  her  or  their  defense;  and 
it  shall  be  no  objection  to  any  plea  that  it  Is 
contradictory  to  any  other  plea  filed  by  the 
same  party  in  the  same  cause."  If  It  be 
permitted  to  file  contradictory  pleas,  now 
that  the  oath  thereto  is  no  long«  required 
by  the  Constitution,  but  by  statute  only,  the 
contradiction  must  be  one  of  fact;  not  of 
logic;  nor  does  the  act  undertake  to  do  away 
with  all  the  consequences  of  such  pleading. 

There  Is  an  embarrassing  paucity  of  adju- 
dications on  the  precise  point.  Our  att^- 
tlon  has  been  called  by  counsel  and  our  own 
research  to  decisions  permitting  the  ordinary 
pleas  in  abatement,  such  as  misnomer,  an- 
other cause  pending,  and  Jurisdiction  of  the 
amount,  to  be  filed  with  pleas  on  the  merits. 
In  Byler  v.  Jones,  79  Mo.  261,  it  was  said 
the  defendant  could  include  in  his  answer  a 
defense  to  the  merits,  without  foregoing 
the  benefits  of  his  plea  to  the  Jurisdiction, 
and.  In  support  thOTeof,  the  court  merely  re- 
fers to  a  ruling  in  Little  v.  Harrington,  71 
Mo.  300,  in  which  it  was  held  that  there 
could  be  united  a  plea  of  nonjoinder  and  a 
plea  to  the  merits  under  the  Code  system, 
and  former  decisions  to  the  contrary  are 
overruled.  Under  the  Code  system  it  seems 
all  objections  that  cannot  be  raised  by  de- 
murrer must  be  embraced  in  one  answer, 
and  the  decisions  of  the  courts  working  un- 
der such  a  system  can  shed  no  ll^t  upon  the 
point  I>efore  us. 

The  only  other  case  to  which  our  atten- 
tion is  called  that  holds  such  pleas  may  be 
united  is  Gardner  t.  James,  5  B.  I.  236, 
where  it  is  said:  "If  he  plead  to  the  merits 
without  first  Insisting  upon  the  objections,  he 
is  deemed  to  liaTe  waived  i^  and  cannot  afir 
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crwarOB  plead  that  matter  In  abatem«:it;  and 
at  common  law  ideading  to  the  merits  at  atl, 
befffire  a  jodgment  of  respondeat  onster, 
would  be  a  walTtt*  of  such  plea  In  abatonent 
Under  the  practice  unlTerBally  preralUng  In 
our  GoortB,  by  which  the  defendant  files 
all  his  pleas  at  the  same  time,  whether  in 
abatemeit  at  in  bar,  hut  in  the  r^rular  or* 
der  of  Reading,  first  InalsUng  tqion  the 
mattwB  In  abatement,  It  can  hardly  be  held 
that  the  filing  ot  ideas  In  bar  Is  a  waiver 
<tf  tboae  In  abatement."  The  mllng  Is  square- 
ly based  upon  the  nnlTwsal  practice  there 
pteTSlllng.  We  are  not  aware  of  such  a 
UDlTersal  practice  in  the  Florida  courts. 

We  do  not  feel  bound  by  the  adjudged 
eases,  therefore,  but  are  free  to  exercise  an 
Independent  judgment  It  must  be  bfflme 
In  mind  that;  If  the  fkcts  existed  as  set  forHi 
In  these  pleas,  the  defendant  could  abso- 
hitiely  Ignore  the  attempted  sorloe,  and 
tlw  conft's  Judgment,  should  any  be  entered, 
would  be  without  raUdity,  even  on  collateral 
attadc;  and  the  defendant  Is  presumed  to 
know  the  law,  that  It  could  be  brought  Into 
the  case  only  by  its  own  act,  no  compulsory 
^ocess  being  of  aTall.  and  In  the  light  of 
this  knowledge,  it  appears  In  the  court,  not 
In  Its  own  proper  person,  but  by  the  agency 
of  an  officer  of  the  court,  and  asks  that  court 
to  adjudicate  its  rights,  while  at  the  same 
moment  it  asks  to  be  heard,  by  ttiat  same 
agen<7,  to  deny  that  oourf  s  Jurisdiction  over 
its  person. 

A  principle,  persuaBlTC,  If  not  coucIuBlTe, 
has  been  frequently  stalled  by  us.  In  Op- 
penheimer  t.  Guckenhelmer,  34  Fla.  13,  15 
South.  670,  we  decided  that  "where  a  de- 
fendant In  oTor  appears  specially  for  the 
purpose  of  objecting  to  the  issuance  or  serr* 
Ice  of  the  sdre  fadas,  and  thereby  present- 
ing tlie  question  of  the  Jurisdiction  of  the 
court  over  bis  person,  he  must  restrict  his 
motUm  to  the  ground  of  such  Jurisdiction, 
and  most  not  Include  therein  some  other 
ground  that  recognizes  the  Jurisdiction  of  the 
court  over  his  person,  and  amounts  to  an 
appearance  by  hfm";  and  in  Dudley  t. 
White,  44  Fla.  264,  81  South.  630,  the  quoted 
language  was  repeated,  with  the  addition, 
"and  we  may  now  add  that.  If  he  does  so, 
the  motion  will  be  held  to  be  a  general  ap- 
pearance notwithstanding  the  fact  that  it 
is  made  In  pursuaace  of  a  special  at^>ear- 
ance."  In  the  latter  case  the  ground  of  the 
motion,  setting  forth  a  claim  of  defendant's 
I^Til^e  to  have  the  action  brought  in  an* 
other  county  In  the  state,  was  held  to  rec- 
ognise Jurisdiction  of  the  person  and  a  waiv- 
er of  defectlTO  service  of  process.  The  same 
principle  was  recently  applied  by  us  In  Bay 
T.  Trice  (Fla.)  87  South.  582. 

In  the  face  of  these  decisions,  and  in  the 
knowledge  that  by  its  own  act  alone  could 
the  Florida  courts  obtain  Jurisdiction  over 
its  person,  the  defendant  has  voluntarily 
appealed  to  our  court  for  an  adjudication 
on  the  merits  of  the  controvwsy»  before  Juit- 


Ing  that  court  pass  upon  the  question  of 
Jtuisdlctlon  properly  presented,  and  It  Ihere- 
by  subjected  its  person  by  its  own  act  to 
the  Jurisdiction  of  the  circuit  court,  and  the 
pleas  which  soiu^t  to  question  this  Juris- 
diction, so  admitted  on  tiie  record,  sliould 
have  been  stricken. 

The  third  we  do  not  read  as  attempt- 
ing to  set  out  a  claim  of  personal  in^vllege 
to  be  sued  In  Levy  county,  even  should  the 
statntmy  ri^t  for  such  a  cUim  apj^y  to  n<»- 
resldento,  but  Is  an  attempted  denial  of  ju- 
risdiction over  the  person. 

There  is  nothing  in  the  suggestion  of  want 
of  Jurisdiction  over  the  subject-matter.  The 
(Hrcuit  courts  in  this  state  are  courts  of 
most  general  Jurisdiction,  successors  In  sort 
to  the  court  of  King's  Bench  in  Bn^and 
(Taylor  v.  State  [Bla.]  88  South.  880),  and 
the  amount  Involved  being  snffidaatly  large, 
and  the  parties  b^g  before  the  court,  all 
bona  fide  transitory  actions  are  within  Its 
power  to  hear  and  determine. 

Having  held  the  defendant  properly  befwe 
the  court,  we  are  not  called  upon  to  apply 
the  effect  of  the  suing  out  the  writ  of  emr 
herein  as  a  genttal  appearance.  Drew  I^un- 
ber  Oo.  V.  Walter  (Fla.)  84  South.  244. 

For  the  error  In  refusing  to  strike  the 
first  three  pleas,  the  Judgment  -Is  revwsed. 

There  was  no  error  in  denying  the  motion 
to  quash  tiie  service  of  Ihe  writ  snd  tbe 
assignmoits  of  error  on  behalf  of  tiie  de- 
fendant are  not  sostalned. 

TUb  costs  of  all  the  ^^ellate  proceedings 
will  be  taxed  against  the  defendant,  the 
Bllis- Young  Company. 

SHACKLEFOBD,  a  J.,  and  WHIT- 
FIELD, J.,  concur. 

TAYLOR,  HOOKER,  and  FABKHILU 
JJ.,  concur  in  the  opinion. 


BAST  COAST  LUMBER  CO.  v.  IDLLIB- 
YOUNG  CO. 
ELLIS-YOUNG  CO.  v.  EAST  COAST  LUM- 
BER CO. 

(Supreme  Court  of  Florida.  Division  A.  July 
26,  19060 

ArpEAaAiToa— Appi.n!XTioif  von  Bnx  or  Pab- 

One  who  applies  for  and  obtains  a  bill  of 
particulars  and  stay  of  proceedings  is  estopped 
tbereaf  tear  to  deny  Jurisdiction  over  Us  person. 
(Syllabus  by  the  Court) 

Error  to  CSrcuit  Court,  Duval  Oonnty; 
Rhydon  M.  Call,  Judge. 

Action  by  the  East  Coast  Lumber  Com- 
pany against  the  Ellis-Young  Company. 
Judgment  for  defendant  and  Iwth  parties 
bring  error.  Reversed. 

0.  D.  Rlnehart  and  E.  P.  Axtell,  for  Bast 
Coast  Lnmb»  Ca  Cooper  &  Cooper  and 
JED.  3.  L'Bngle,  for  Bills-Young  Co. 

PER  CURIAM.  These  cases  are  control- 
led by  the  dedaion  this  day  rendered  in 
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Putnam  Lumber  Company  r.  Bills- Yonng 
Companr,  89  Sontb.  IdS.  Tbere  la.  bowever, 
an  additional  reason  why  the  pleas  herein 
should  have  been  stricken.  Before  filing  the 
pleas  as  to  Jurisdiction  over  the  person,  the 
defendant  came  Into  court  and  asked  for  and 
obtained  an  order  staying  the  proceedings 
until  a  bill  of  particulars  could  be  furnished. 
This  was  a  clear  recognition  of  the  court's 
Jurisdiction  over  the  person  of  the  defendant, 
which  it  waa  thereby  and  thweafter  esto]^ 
pad  to  deny. 

BIJC^IS-YOUNG  CO.  t.  PUTNAM  LUMBBR 

CO. 

(Sunnreme  Court  of  Florida,  Dtrlaitm  A.  JnJy 
•  26.  1906.) 

Error  to  Circuit  Court;  Dnral  Oonnty; 
Btaydon  M.  Call,  Judge. 

Action  by  the  Putnam  Lumber  Company 
■Cainst  the  EUis-Toung  Company.  From  the 
Judgment  the  Ellis- Young  Company  aa- 
signed  error.  Dlamlaaed. 

Otxqier  ft  Coc^mt  and  B.  J.  t/Bngla,  few 
plaintiff  In  errw.  W.  H.  Baker,  tor  d^end- 
ant  In  error. 

PER  CUmAM.  All  the  assignments  of 
error  on  this  record  have  been  fully  con- 
sidered and  held  not  well  taken  on  the  cross- 
error  prosecuted  by  this  plaintiff  in  error  In 
the  case  of  Putnam  Lumber  Co.,  Plaintiff  in 
Error,  t.  Ellis- Young  Company,  Defendant  In 
Error,  80  South.  193,  In  the  opinion  of  the 
court  therein  filed  to-day.  It  Is  unnecessary, 
therefore,  to  consider  further  this  record,  and 
an  order  will  be  ratered  dlamlaaing  tiie  writ 
of  error  herein. 


BLLIS-TOUNO  CO.  t.  BABT  COABT  LUM- 
BBR  CO. 

(Saprone  Court  of  Florida,  DMslon  A.  Jnly 

26,  1905.) 

Error  to  Circuit  Court,  Duval  Gonn^; 
RhydoQ  M.  Gall,  Judge. 

Action  by  the  East  Coast  Lumber  Company 
against  the  Ellis- Young  Company.  From  the 
Judgment,  the  ElIls-Young  Company  brlngn 
error.  Dismissed. 

r^per  &  Cooper  and  E.  J.  L'Elngle,  for 
plaintiff  in  oror.  a  D.  Binehart  and  B.  P. 
Aztsll,  for  defendant  In  error. 

PER  CURIAM.  The  writ  of  error  la  dla- 
missed  on  the  authority  of  Ellls-Toung  Com- 
pany T.  Putnam  Lumber  Go.  (decided  this 
day)  89  South.  193. 


MOSS  V.  8TATB. 
(Soprente  Court  of  Alabama.  Jane  15, 1905.) 

HiGHWATB— Fl.ILnBE  TO  WOBK.— DBFBNBB— 
QUKSnOR  FOB  JURT. 

Where,  on  a  trial  for  a  violation  of  Coda 
1896,  S  S392,  punlBhins  the  willful  failure  to 
work  OD  Che  public  roads,  defendant  teacified 
Chat  at  the  tuna  ba  was  waniad  to  work  ha 


was  physically  unable  to  do  so  and  showed 
sworn  certificates  from  his  phyaiciana  as  to 
hlfl  condition,  the  question  wnether  he  had  a 
sufficient  excuse  was  for  the  jory ;  section  2452; 
ezemptiog  from  road  duty  persons  procurins 
a  oertifleate  ot  Incapodly  from  the  county 
board  of  health,  not  being  aj^lkable  on  the 
issue  of  the  snfficiency  of  an  excuse  for  a  single 
default. 

[Ed,  Note. — For  eases  in  point,  see  vol.  2S, 
Cent.  Dig.  Highways,  i  410.] 

Appeal  from  Circuit  Court,  Henry  County ; 
John  P.  Hubbard,  Judge. 

"To  be  officially  reported." 

John  P.  Moss  was  convicted  at  crimes  and 
be  appeals.  Reversed. 

See  87  South.  166. 

Maaaey  Wilaon,  A^.  Oen.  for  the  State. 

ANDERSON.  J.  Thla  iffoaecntlon  waa 
atarted  by  an  Indictment  by  the  grand  Jury 
under  section  6882  of  tin  Code  of  1886^  and 
not  undor  section  2481  of  the  Code.  Section 
6882  proTldeB  tiiat  **any  person,  liable  to 
road  duty,  wbo  wUlfnlly  falla  or  refoaeo, 
after  legal  notice  to  woric  the  public  roada, 
either  In  person  or  by  substitute,  without  a 
anfflcloit  excuse  therefor,  must,  on  convic- 
tion, be  filled,"  etc.  The  defendant  testified 
that  at  the  time  he  was  warned  to  work  he 
waa  pbydcally  unable  to  do  so,  and  also  In- 
troduced sworn  certificates  from  physicians 
aa  to  his  condition,  the  Introduction  of  which 
was  not  objected  to  by  the  State.  It  was 
thwefOre  clearly  a  qoestion  for  the  Jury  as  to 
whether  or  not  the  defendant  had  a  sufficient 
excuse  for  said  default,  and  the  trial  court 
eneA  In  giving  the  general  afflrmattve  charge 
for  the  state. 

Section  2402,  rcQuiring  certificate  of  inca- 
pacity from  the  county  board  of  health,  has 
r^erence  to  exemption  from  road  duty,  and 
such  a  certlflcate  Is  not  necessary  In  or^  to 
establlab  a  suffldoit  excuse  for  a  single  de- 
fault To  hold  that  every  defiault  without 
a  certlflcate  as  provided  by  section  24B2 
was  a  Tlolatlon  of  tbe  law,  would  emaaculate 
8ecU<m  6892  oC  Ita  wlae  and  humane  meanli^, 
and  make  our  statutes  oa  this  subject  In 
aome  caaea  Instruments  of  cruel^  and  tor- 
ture. There  may  be  a  tendency  to  shirk 
public  duly,  and  excusea  are  often  fabricated ; 
but  to  hold  that  every  defaulter  was  guilty 
under  the  law,  unlesa  at  tbe  time  he  default- 
ed he  had  a  certificate  of  exemption  from 
the  coun^  board  of  health,  would  be  a  most 
unreasonable  and  oppressive  construction  of 
the  law. 

Reversed  and  remanded 

McGLBLLAN,  C  J.,  and  TYSON  and 
SIMPSON,  JJ^  ooncnr. 


QBBSON  et  al.  v.  DAVIS  at  aL 
(Supreme  Court  of  Alabama    May  9,  1906.) 
1.  HoaroAGEB— Suit  to  Have  a  Deed  De- 

CLAEBD  A  MOBTOAGE— BlUr— SDFnCIENCT. 

A  bill  in  a  suit  to  have  a  deed  declared  a 
mortgage,  whidi  allegas  that  defendant  reused 


Digitized  by 


Ala.) 


QBBSUN 


T.  DAVIS. 


m 


to  make  further  loaoa  to  complainant  uoleoB 
the  latter  would  make  an  absolute  deed ;  tbat 
defendant  stated  that  all  he  wanted  was  bia 
money,  nnd  that  complainant  could  have  the 
land  ba<^  at  anj  time  by  reparinx  the  money ; 
that  eomidainant  executed  a  deed  absolute  in 
form  on  the  reliance  of  the  agreement  of  de- 
fendant to  reconvey  the  land  on  the  loan  being 
repaid ;  that  oomplainant  remained  in  poMession 
of  the  land,  paying  defendant «.  fixed  aum  per 
annum,  called  "rent and  that  he  Improved  the 
land  at  his  own  expense — saffldently  states  a 
cause  of  action  as  against  a  motion  to  diemias 
for  want  of  equity,  and  as  against  a  demurrer 
averring  that  the  bill  does  not  show  that  the 
parties  agreed  that  the  deed  should  be  a  mort- 
gage, that  complainant  ratified  the  making  of 
the  deed  by  remaining  on  the  land  aa  toaant,  and 
that  the  bill  did  not  allege  fraud  or  undue  in- 
flnence. 

2.  SaUB— IiACHES. 

A  suit  seeking  to  have  a  deed  declared  a 
mortgage,  brought  within  10  yekra  after  the  exe- 
cution of  the  deed,  is  not  baned  by  laches. 
8.  SAm-^oiHDKB  or  Pasties  Cokplajnants. 

Where  two  parties  hare'  the  same  Interest 
In  having  «  deed  declared  a  mortmge,  and 
th^  own  the  land  jointly  and  are  liable  for  the 
debt  which  the  deed  was  executed  to  secure, 
the  two  may  join  in  a  suit  to  have  the  deed  de- 
clared a  mortgage  with  tba  right  to  redeem. 

[Bd.  Note^For  eases  in  point,  see  vol.  86, 
Out.  Dig.  Mortgaiea,  |  182fi.] 

4.  SAu-nALUQATioin  AS  TO  TTsuBT— Sur- 

TICIZRCY— MaTEBIAXITT. 

In  a  suit  to  have  a  deed  declared  a  mortgage 
and  the  complainant  given  the  right  to  redeem, 
the  question  of  the  sufficiency  of  the  allc^tions 
In  the  bill  with  respect  to  usury,  in  c<mnectiou 
with  the  loan  to  secure  which  the  deed  wai  ex- 
ecnted,  is  immaterial. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  he  officially  reported." 

Suit  by  Edmund  Davis  and  another  against 
Samuel  Gerson  and  others.  From  a  decree 
denying  a  motion  to  dismiss  the  bill  for  want 
of  equity,  and  overruling  a  demnrrer  tbere- 
to,  defendants  appeal.  Affirmed. 

Hie  case  made,  as  averred  In  the  bill.  Is 
ttiat  pxerions  to  about  January,  1886,  defend- 
ants had  bem  advancing  to  complainants  for 
the  pmpose  of  enabling  tbe  lattw  to  carry 
on  their  farming  opwatlons,  and  bad  been 
taking  mortgages  as  security  therefor,  so 
that  they  owed  defendants  at  that  time  about 
H754.44;  that  about  the  last-mentioned 
date  complainants  wen  called  upon  to  pay 
a  prior  mortgage  to  a  loan  company  on  the 
land  Involved  In  this  oontrovmy,  on  which 
mortgage  there  was  then  due  $4,158,  and 
which  complainants  were  unable  to  pay. 
Tb^eupon  they  called  upon  defendants  to 
make  the  payment  forthem.  Theblllall^es: 
That  defendants  refused  to  pay  the  amount 
due  the  loan  company,  and  declined  to  make 
any  further  advances  to  complainants  unless 
an  absolute  deed  was  made  by  them  to  de- 
fendants for  Ihe  land  In  controversy.  That 
defendants  stated  to  tbem  that  all  they  want- 
ed was  their  m<m^,  and  that  complainants 
could  have  the  land  back  at  any  time  by  pay- 
ing tbe  aamei.  Tliat  one  of  complainanti, 
Edmund  Davis,  went  to  one  Plnckard  in  tbe 
dty  of  Hontgtnnay,  and  told  him  what  de- 


fendants bad  said  in  reference  to  iwyh;ing 
tbe  deed  as  securl^  for  advances  made  or 
to  be  made,  and  asked  Plm^ard  to  prepare 
a  paper  which  would  preserve  In  written 
form  their  right  to  repay  the  money  and  re- 
claim the  land.  That  Plnckard  did  prepare 
a  paper  of  this  kind,  and  complainant  Ed- 
mund Davis  took  the  same  to  the  place  of 
business  of  tbe  defendants  In  the  dty  of  Mont- 
gomery, and  submitted  it  to  them,  which  tbe 
latter  in  turn  submitted  to  their  attorney, 
Mr.  Lomax,  and  directly  came  back,  and  one 
of  them  stated,  In  substance:  "Eldmnnd,  by 
God,  If«I  had  signed  that  paper,  you  would 
have  had  me.  I  w<m*t  sign  It,  but  I  will  do 
what  I  say.  All  we  want  Is  security  for  our 
money,  and  you  can  have  the  land  back  at 
any  time  you  pay  ucT* — and  added  that,  unless 
tbe  deed  was  made,  they  would  sell  complain- 
ants out  under  the  mortgage  which  they  al- 
ready had.  That  complainants  stated:  "Well, 
as  you  have  not  signed  the  paper  prepared  by 
Mr.  Plnckard,  we  will  have  to  take  your  word 
that  we  can  have  the  land  back  upon  paying 
your  money.  We  do  not  believe  that  you  will 
all  die  or  deny  the  agreonen^  and,  since  yon 
will  not  sign  the  paper,  we  will  have  to  take 
your  word."  And  thweivon  ccHnpIalnants 
signed  said  deed,  absolute  In  form.  A  copy 
of  this  deed  Is  mode  Exhibit  B  to  the  bill  of 
complaint,  and  recites  that  It  was  made  "In 
consideration  of  $4,764.44  to  us  [cranplaln- 
ants]  in  hand  paid  by  A.  Gerson  &  Sons, 
and  also  the  assumption  by  A.  Gwson  tc  Sons 
of  a  mortgage  due  the  BritiBh  ft  Amoican 
Mortgi^  Company  of  London,  Limited, 
amounting  to  $4,168.''  The  bill  further  alleged 
that  after  tbe  making  of  this  deed,  complain- 
ants remained  in  possession  of  the  land,  pay- 
ing the  defendants  "a  fixed  amount  per  annum 
called  rent,*'  and  that  complainants  improved 
the  said  lands,  building  many  houses  with 
brick  cbimn^  at  their  own  expense  tbe  said 
firm  charging  to  them  all  expenaee  in  the  way 
of  improvem^ts  for  tlie  seven  years,  com- 
mencing In  January,  1880,  after  which  period 
tbe  said  firm  took,  possendom  and  control  of 
the  said  lands  themselves,  and  rented  the 
same  out  directly  to  tenants  of  tiieir  own.  de- 
nyiiv  all  rl^ts  whatever  of  complainants  to 
said  lands.  It  Is  also  aUe«ed  in  tbe  eighth 
paragraph  of  the  bill  that  complainants  wtxe 
not  Indebted  to  d^raidants  In  the  full  amount 
(Oalmed,  and  that  complainants  "have  no  ac> 
count  allowing  sncb  advances  and  payments, 
andltls  impossible  for  them  to  state  tbe  same; 
but  upon  information  and  beli^  they  avw 
that  said  sum  fxf  $4,764.4^  allied  to  have 
been  due  by  them  to  said  firm  in  January, 
1886,  if  there  wore  any  such  or  other  sum  due 
tbem,  consisted  in  large  part  ct  lU^l  and 
improper  items  not  chargeable  to  complain- 
ants, and  of  usurious  interest  up<m  the  sev»- 
al  Items  of  the  account,  far  in  excess  ot  8 
per  cent  per  annum,  all  of  whl<di  cmnplaln- 
ants  pray  may,  on  a  statement  of  account 
with  the  said  firm,  be  expui^red  as  cbarges 
against  them."  It  is  also  alleged  In  tbe  bUl 
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tbat  complainants  did  not  owe  the  amount 
paid  to  the  mortgage  company.  It  la  also  al- 
leged tbat  the  wife  of  Edmund  Darle  never 
separately  acknowledged  the  deed  In  contro- 
versy, that  a  part  of  the  land  embraced  there- 
in waB  then  occupied  as  a  homestead,  and  the 
bill  seeks  to  have  a  homestead  carved  oat 
of  this  tract  and  set  apart  A  mortgage 
made  by  complainants  to  defendants  in  Jan- 
uary, 1893,  covering  the  same  land  In  contro- 
versy Is  made  Exhibit  A  to  the  bill,  and 
bears  the  Joint  and  separate  acknowledgment 
of  the  grantors.  The  prayer  of  the  bill  Is 
that  the  deed  In  controversy  be  declared  a 
mortgage;  that  complainants  be  let  In  to 
redeem,  and  that  defendants  be  charged  wltb 
the  rent;  that  an  ac  imit  be  taken  between 
the  parties,  and  also  tbat  a  homestead  be 
carved  out  and  set  a^xt  to  the  complainant 
Edmund  Davla 

Defendants  moved  to  dismiss  the  bill  for 
want  of  equity,  and  also  Interposed  their  de- 
mnrrers,  assigning  nnmerons  grounds,  which, 
may  be  classified  as  follows:  (1)  Because 
the  facts  alleged  In  the  bill  do  not  show  that 
the  parties  agreed  that  the  deed  In  contro- 
versy should  be  taken  and  considered  or  oper- 
ate as  a  mortgage.  (2)  Because,  under  the 
facts  alleged,  there  was  only  an  agreement 
that  complainants  might  repurchase  the  lands 
on  paying  the  amount  due  respondents.  (8) 
That  complainants  were  barred  of  their 
rights,  if  any  they  had,  to  have  the  deed  de- 
clared a  mortgage  laddies,  or  by  an  unrea- 
sonable delay  on  their  part  in  asserting  such 
claim.  (4)  Because  it  appeared  from  the 
bill  ttiat  complainants  had  remained  In  i>os- 
session  of  the  land  for  many  years  as  the 
tenants  of  d^^endantB,  and  with  knowledge 
of  the  character,  force,  and  ^ect  of  the 
deed  in  question,  and  had  thereby  ratified 
the  making  of  the  deed.  (6)  There  was  a 
misJolndOT  of  parties  omiplalnant,  in  that 
Alfred  Davis  bad  no  interest  in  the  establish- 
ment of  the  homestead  sought  to  be  carved 
out  of  the  land.  (6)  That  the  mortgage 
held  by  the  respond^ts  previous  to  the 
making  of  the  deed,  as  also  the  mortgage 
taken  up  from  the  loan  company  -were  not 
defectively  executed  or  acknowledged,  and 
any  htunestead  Interest  in  the  lands  passed 
thereunder.  (7)  Tbat  the  facts  did  not 
show  tbat  the  respondents  had  perpetrated 
any  fiwud  or  used  any  nndne  Influence  upon 
complainants  in  the  execution  of  the  deed 
such  as  would  authorize  the  cancellation 
of  that  Instrument  (8)  That  the  facts  con- 
stituting the  alleged  osurious  charge  were 
not  set  out,  and  that  the  averments  with  re- 
spect to  the  usurious  charges  were  too  vague 
and  indefinite. 

Stelner,  Owi  &  Well,  for  appellants. 
Oonter  &  Gunter,  for  appellees. 

TYSON,  J.  The  bill  In  this  cause  seeks  to 
have  a  certain  deed  executed  by  the  com- 
plainants to  the  respondents  declared  a  mort- 
gage and  to  redeem  the  lands  conv^ed'by  It 


Its  averment  to  this  end  Is  entirely  sufficient 
The  motion  to  dismiss  for  want  of  equity, 
and  the  grounds  of  demurrer  assailing  the  In- 
sufficiency of  its  averment  In  this  respect 
were  each  properly  overruled. 

So,  likewise,  were  those  demurrers  invok- 
ing the  defense  of  laches  properly  overruled. 
The  bin  was '  filed  within  10  years  after 
the  deed  was  executed.  Whatever  may  be 
the  rule  as  to  laches,  where  fraud  is  re- 
lied on  to  vacate  a  deed  executed  by  a 
mortgagor  to  a  mortgagee  conveying  his 
equity  of  redemption,  it  can  have  no  ap- 
plication, when,  as  here,  the  gravamen  of 
the  bill  is  to  have  a  conveyance  absolute 
on  Its  face  declared  a  mortgage.  In  such 
ease,  the  complainant's  right  to  redeem 
does  not  d^)end  upon  his  repudiation  of  the 
deed  on  account  of  fraud ;  but  to  the  con- 
trary, bis  asserted  right  Is  In  recognition  of 
the  validity  to  the  extent  that  It  is  binding 
as  a  security  for  the  debt  he  may  owe  to  the 
mortgagee.  Parmer  v.  Parmer,  88  Ala.  54S, 
7  South.  667.  In  Goree  v.  Clements,  M  Ala. 
837, 10  South.  906.  relied  upon  by  appeilanta 
as  supporting  th^  defense  of  laches,  the  bill 
was  filed  by  a  mortgagor,  who  had  conveyed 
his  equity  of  redemption  by  deed  as  here,  but 
sought  under  one  of  Ite  phases  to  have  that 
instroment  canceled  on  the  ground  of  fraud. 
It  was  to  this  phase  of  tbe  case  tbat  Joa- 
tiice  Clopton  was  speakii^  when  he  held, 
whether  correctly  or  not  Is  not  neceeaary 
here  to  be  determined,  that  the  lapse  of  T 
years,  nnexplained.  was  a  bar  to  that  rdiet. 
He,  however,  distinctly  stated  Uiat  a  differ- 
ent rule  of  llmltatliHi  gov«ned  aa  to  the'oQier 
phase  of  tbe  bill,-  wtaldi  sought  to  bave  tba 
deed  declared  a  mortgage  In  such  ease,  he 
said,  the  right  to  redeem  Is  not  barred  until 
tbe  e^lrattm  ot  10  years.  FartheruKwe^ 
what  was  said  by '  Justice  Cloptcm  m  fba 
subject  of  laches  was  but  an  expresslai  ct 
bis  own  views,  since  tiie  dedsiw  ot  the  case 
was  distinctly  put  upon  another  ground  by 
the  other  members  of  the  court 

The  objection  to  tiie  Mil  on  the  ground  ot 
misjoinder  of  parties  complainant  proceeds 
vpoa  the  theory  that  one  of  the  complainants 
has  no  intOTest  In  tbe  h<nnestead  ta  the  ottaa 
which  was  not  conveyed  by  the  deed.  As- 
suming this  to  be  ccwrect  yet  bqth  of  than 
have  tbe  same  Interest  In  bavliv  the  deed 
declared  a  mortgage,  which  is  the  main  pur- 
pose of  the  bill.  Th^  are  shown  to  own  the 
entire  tract  of  land  Jointly,  and  to  be  eadi 
liable  for  Qm  debt  whitdi  tbe  deed  was  ex- 
ecuted to  secure.  In  short  both  of  them 
bave  a  common  interest  In  tin  rl^  of  re- 
danptltm  sought  by  tbe  MIL 

The  remaining  assignment  of  demurrer  in- 
sisted on  (Aallenges  the  snfllclency  of  the  aw- 
ment  of  the  eighth  paragraph  of  the  bill  on  ac- 
count of  the  uncertainty  of  its  allegati<ms 
with  respect  to  the  charge  ct  nsnrlons  Interest 
The  relief  sought  by  the  Mil  Is  redemption 
under  tlie  deed,  which  Is  averred  to  be,  in  le- 
gal effect  a  mortgage,  and  not  an  account 
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«f  osniT.  It  la  imdoiiMeaiT  true  tbat,  when 
tbe  defense  of  usury  Is  relied  upon,  the 
ptesdlxig  setting  up  usury  must  aver  distinct- 
ly and  particularly  Uie  el^ents  of  usniy  la 
ttie  cmtract,  and  must  state  the  amount  of 
usurious  Interest;  and  doubtless  when  the 
equity  of  a  hlU  Is  ivedlcated  upon  usury, 
and  reUef  Is  sought  on  Uiat  account,  tiie  same 
rule  of  pleading  would  obtain.  But  when, 
as  ber^  the  rig^t  to  redeem  does  not  depend 
upon  usury,  this  rule  has  no  application. 
Whether  tbe  transaction  between  the  parties 
InTolved  usury  or  not  can  In  no  wise  affect 
tbe  il^it  of  the  complainants  to  redeem. 
In  oflier  words.  Its  averment,  whether  suffl- 
doit  or  Insnfflden^  Is  wholly  noneasraitlal  to 
the  equity  upon  wMdi  relief  Is  sought 
Affirmed. 

HcGLELLAN,  0.  X,  and  DOWDSLL  and 
DEN80N,  J3.,  ccmeur. 


NBW  et  aL  T.  TOUNQ. 
(Supione  Court  of  Alabama.  Feb.  16,  iS06.) 

1.  DcposinonB  —  OoMMiBsion  to  Two  Pbb- 

80KB. 

Under  a  coDuniaaion  addressed  to  two  per- 
Mxu,  bnt  In  terms  authorizing  them  "severally" 
to  take  and  catitj  the  depodtkos,  dther  of 
them  may  act  without  the  mier. 

2.  Sams— Waives  or  Objbotioits. 

Though  a  commfsaion  to  take  depoaitiona 
Is  addrssaed  to  two  peraona  jointly,  parties  can- 
not  have  the  depoaitiona  anppreaaed  because  only 
one  commissioner  acted;  they  having  appeared 
before  liim  and  croas-eiamlned  the  wltnesaea 
without  objection  becaose  ot  tba  absence  of 
tbe  otiier  commfsaioner. 

[Bd.  Note.— For  cases  in  point,  see  toI.  16, 
Cent.  Dig.  Depoeitions.  H  889.1 

8.  Fbavdulbnt  Convetaitcx— Beudt  or 
CBBDrroR. 

M..  being  simply  Indebted  to  Y.  for  $800, 
made  a  fraudulent  conveyance  of  land  to  O. 
Thereafter  M.  received  $100  from  Y.,  being  in 
foct  consideration  for  a  deed  ahe  then  made 
to  Y.  of  said  land ;  Irat  ihe  gave  a  mortgage  to 
T.  tho-efor,  antedating  the  deed  to  G.  At  tbe 
date  of  the  deed  to  G.,  M.  had  given  Y.  no  mort- 
rage  or  promise  to  cmiv^  tne  land  to  him. 
Held,  that  the  only  relief  to  which  Y.  was  en- 
titled waa  to  have  the  land  sold  and  fbo  proceeds 
applied  to  tbe  $800  debt 

4.  HOHBSrBAD— ABAnDORMERT. 

M.,  becanae  of  trouble  with  children  of 
her  fwmer  marriage,  moved  away  from  her 
bomeetead  without  filing  a  declaration  of  home- 
stead, and  took  up  hw  abode  elsewhere,  with- 
out anything  to  Indicate  that  she  bitended  to 
reoccopy  the  premises  as  her  homestead,  and 
before  ahe  returned  to  it  abe  had  conveyed  it 
to  her  husband  to  defraud  creditors.  Held,  Uiat 
there  was  an  abandonmeot  of  the  homeatead. 

[Ed.  Note. — ^For  cases  In  point,  aee  vol.  29, 
Cent.  Dig.  Homestead,  SS  822,  331.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Suit  1^  William  YoQDg  against  Martha 
New  and  another.  Decree  tor  complainant 
Beapondflots  SK^aL  Berersed. 

mds  was  a  Mil  filed  to  cancel  a  deed  from 
Martha  New  to  Charles  New  and  one  from 
(3»rleB  New  to  George  New,  made  on  June 


16,  1900,  as  a  cloud  upon  tiie  title  of  com- 
plainant, or,  In  the  altematlTe,  to  enforce 
a  mor^Eage  made  by  Martha  Baket,  subse- 
quently Martha  New,  to  the  complainant  on 
May  12,  188&  Tbe  allegations  of  the  bill 
are  that  prior  to  May  12.  1888;  Martha  New,, 
who  was  ISuai  Martha  Baker  and  unmarried, 
became  Indebted  to  the  complainant  tn  sev- 
eral sums  of  money,  and  Uiat  on  the  12th 
of  May,  1888,  she  borrowed  the  further  sum 
of  $100  from  complainant  and  gave  him  a 
mortgage  for  It,  agreeing  verbaiiy  that  If 
she  did  not  pay  the  mwtgage  debt  at  ma- 
tm-lty  the  complainant  conld  pay  her  an  ad- 
ditional sum  of  $100,  and  she  would  make 
blm  a  conv^auce  of  the  propvty.  Gom- 
plainant  n^lected  to  recwd  his  mwtgage  un- 
tU  June  12,  1901.  In  1900  Martha  Baker 
married  George  New.  and  on  the  16th  day 
of  June,  1900,  George  New  suggested  to  Ms 
wife  that  they  conld  defeat  Young's  mortgage 
by  having  a  deed  of  the  property  made  by 
Martha  New  to  OharlM  New,  a  brotbw  of 
George,  and  then  bare  Cfliarles  New  conv^ 
tbe  property  to  George  New.  Martha  New, 
Charles,  and  Geozge  New  went  before  a  Jus- 
tice of  tbe  peace,  and  Martha  New  made  a 
conveyance  of  the  property,  which  was  worth 
about  $S00,  to  Charles  New  for  a  consid- 
eration of  $10,  which  Charles  New  handed  to 
Martha  New.  Martha  New  handed  the  $10 
to  George  New,  and  when  the  justice  of  the 
peace  was  engaged  in  fixing  the  deed  Charles 
New  handed  George  New  an  additional  $10. 
George  New  thai,  without  learing  the  office 
of  the  justice  of  the  peace,  parchased  the 
property  fr<Hu  Charles  New  for  $20.  C^iarles 
New  made  a  deed  to  George,  and  George 
banded  bim  the  $20  he  had  received  from 
Charles  New,  and  took  the  deed.  After  this 
George  New  abandoned  his  wife,  and  on  June 
12, 1001,  while  the  abandonment  existed,  com- 
plainant, without  any  knowle^e  of  the  mak- 
ing of  tbe  deed  to  Charles  New,  and  by 
Charles  New  to  George  New,  carried  Into  ef- 
fect his  original  agreement  with  Martha  New, 
formerly  Martha  Baker,  by  paying  her  $100, 
and  accepting  from  her  a  conv^ance  of  the 
property  in  satisfaction  of  her  Indebtedness 
to  him,  and  for  the  further  consideration  of 
the  $100  paid.  Tbe  property  In  question  had 
formerly  been  the  homestead  of  Martha 
Baker  (subsequently  Martha  New),  but  she 
was  not  residing  opon  that  property,  th« 
at  the  time  of  tbe  conveyance  to  Charles 
New,  or  at  the  time  of  her  subsequent  con- 
veyance to  William  Young,  nor  bad  she  filed 
In  the  probate  court  any  claim  to  the  proper* 
ty  as  a  homestead.  On  the  contrary,  at  the 
time  that  tbe  conveyance  was  made  to 
Charles  New,  George  New  and  his  wife  had 
left  the  property  and  made  their  home  with 
the  relatives  of  tbe  husband ;  and  at  the  time 
of  the  conveyance  to  Young  Martha  New 
had  left  the  property  and  was  living  at  an 
entirely  different  place.  Tbe  register  was 
requested  to  Issue  the  cmnmlsslon  In  the 
cause  to  Messrs.  3i  Blocker  Thornton  and 
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William  B.  Inge,  Jr.,  to  take  the  testimoiij 
of  certain  witnesBes.  In  accordance  with 
the  request,  a  commiBBlon  was  Issued  to  said 
named  parties.  Only  one  of  the  persons 
named  as  commlssloDer  acted,  who  was  J. 
Blocker  Thornton;  and  before  him  the  testi- 
mony was  taken,  and  the  defendants  appear- 
ed and  crosa-ezamined  said  witnesses.  The 
defendants  snbseqaently  moved  the  court  to 
suppress  the  whole  of  the  depositions  of  the 
witnrases  taken  before  the  commissioner,  J. 
Blocker  Thornton,  upon  the  ground  that  the 
commission  was  issued  to  said  Thornton  and 
Inge  Jointly,  while  the  depositions  of  said 
witnesses  were  taken  before  said  Thornton, 
acting  alone.  This  motion  was  overruled. 
The  facts  of  the  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal,  are  sufSdently  stated  In  tbs  opln^ 

Francis  3.  Ing^  {Or  ai^lants.  Gregory  L. 
4b  H.  T.  Smith,  for  appellee. 

McC3LBLLAN,  O.  J.  The  cmnmlsslon  to 
d^iweitlons  ftur  tbe  complainant  In  this  case 
was  addressed  to  J.  Blocker  Thornton  and 
Wm.  B.  Inge,  Jr^  but  It  in  terms  anfliorlxed 
them  severally  to  take  and  certify  the  dep- 
ositions. Under  such  a  eommlsslon  It  Is  com- 
petent for  dther  one  of  tbe  commissioners  to 
act  without  tlie  other;  a  pnqrasltion  fnlly 
recognised  In  Montgom^  Street  By.  Go.  t. 
Mason.  138  Ala.  008,  82  South,  261.  H(H«- 
-OTer,  had  the  commission  been  addressed  to 
the  aunmlBsloners  jointly  only,  the  reqpond- 
mtx  conld  claim  no  advantage  from  tbe  fact 
that  only  one  cranmlssloner  acted,  since  they 
appeared  before  blm  and  cross-examined  the 
witnesses  without  objeetlnc  on  account  of 
the  absBQce  of  other  commissioner. 

On  tbe  evidence  In  this  record  we  have 
reached  tbe  following  conclusions:  First, 
That  oa  June  16,  1900,  Martha  New  was  in- 
•debted  to  tbe  complainant,  William  Tonng, 
In  the  snm  of  fSOO,  with  some  Interest 
Second.  That  she  had  not  then  eocecuted  to 
blm  a  mortgage  to  secure  this  Indebtedness, 
•or  any  part  of  it,  nor  was  she  thai  nnder  any 
valid  contract  or  evm  verbal  promise,  to  con- 
v^  the  land  here  Involved  to  him  at  any 
fotore  time  In  the  evrat  she  was  unable  to 
pay  ttie  debt.  In  consideration  of  tbe  debt  and 
the  further  consideration  of  $100  to  be  piUd 
by  blm.  Third.  That  sbe  had  abandoned  the 
land  In  question  as  a  hpmestead,  and  that 
her  conveyance  of  It  aa  that  day  Indirectly 
to  her  husband  was  franduleat  and  raid  as 
tocreditora,  and  as  against  said  Indebtedness 
to  complainant  Fourth.  That,  while  of 
necessary  consequence  complainant  had  tbe 
right  to  subject  the  land  to  Ihe  payment  of 
his  debt  Just  as  if  no  conv^ance  had  been 
made  to  the  husband,  George  New,  the  land 
-subject  to  that  right  bdonged  to  George  New, 
and  she  was  without  right  or  power  to  con- 
vey it  to  Tonng,  ^ther  solely  In  payment  of 
lue  d^t  OP  In  consideratUm  of  that  debt 
and  tbe  money  paid  her  at  the  time  of  tbe 
-conveyance  to  Toun^  .or  partly  paid  thai 


1  and  partly  to  be  paid  afterwards,  and  that, 
therefore,  her  conveyance  to  Young  of  date 
June  12,  1901,  was  of  no  efficacy.  It  follows 
that  in  our  opinion  the  chancellor  erred  in 
the  decree  rendered.  The  relief  to  which  the 
facta  entitle  the  complainant  is  a  sale  of  tbe 
land  and  the  application  of  the  proceeds  to 
the  payment  of  his  debt  of  $300  and  interest ; 
and  this  relief  might,  of  course,  have  been 
granted  under  the  general  prayer. 

To  refer  to  some  of  the  considerations 
which  have  brought  us  to  the  final  result  Just 
announced :  Tbe  bill  alleges  that  Martha  Ba- 
iter— now  New — borrowed  three  several  sums 
of  $100  each  from  Young  prior  to  May  12, 
1898,  and  that  on  tliat  day  be  loaned  her  a 
fourth  sum  of  $100,  for  which  he  took  her 
additional  promissory  oote  and  also  a  mort- 
gage on  the  land.  We  fall  to  attain  a  state 
of  reasonable  satlsfactitm  of  mind  ttiat  this 
last  $100 — ^promissory  note — mortgage  trans- 
action occurred  in  the  year  named  or  for 
more  than  three  yean  afterwards.  To  tbe 
contrary,  we  are  impressed  that  the  payment 
of  this  $100,  the  taking  of  said  note,  and  the 
mortgage  occurred  at  the  same  time  that  Mrs. 
Mew  executed  the  deed  to  Young,  viz.,  June 
12,  1901,  and  that  all  these  matters  were 
parts  of  one  and  the  same  transaction ;  the 
obvious  purpose  being  to  then  create  a  predi- 
cate for  the  deed  then  made,  which  would 
antedate  Martha  New's  deed  to  her  husband 
of  June  16, 1900.  The  $100  then  paid  Martha 
New  was  not  a  loan  to  her,  but  was  the  con- 
sideration for  the  deed  she  then  executed, 
and  In  respect  of  ttiat  sum  Young  did  not 
become,  and  is  not  a  creditor  of  Mrs.  New. 
For  it  be  got  what  he  contracted  for,  the  deed 
from  her.  He  took  this  deed  with  knowledge 
tliat,  as  to  everybody  but  creditors  and  as 
against  all  claims  of  third  persons  aside  from 
their  debts,  the  title  to  the  land  was  then  in 
George  New.  He  has  no  right  against  Mar- 
tha New  to  recover  that  payment;  his  only 
right  If  any,  growing  out  of  that  transaction 
being  that  which  Martha  New  may  have  had 
against  George  New  to  divest  title  out  of  him, 
and  we  are  unable  to  see  how  she  could  have 
had  such  right  As  to  the  $300  previously 
loaned  by  him  to  Martha  Baker,  now  New — 
for  we  are  reasonably  satisfied  that  such 
loans  were  made — ^be,  of  course,  has  tbe 
standing  and  ri^ts  of  a  creditor,  exlstli^ 
at  the  time  of  Martha  New's  conveyance  to 
George.  We  have  no  difficulty  in  finding  that 
that  conveyance  was  made  and  accepted  with 
tbe  Intent  to  hinder,  delay,  and  defraud  Mar* 
tha  New's  creditors,  and  that  it  was  void  as  to 
the  c(miplainant  unless  the  land  omstltated 
her  homestead  at  the  time  It  was  made.  On 
that  question  the  case  for  abandonment  la 
hardly  as  straig,  perhaps,  as  that  of  Prater 
V.  Harrlscm.  124  Ala.  286,  27  South.  808;  yet 
It  Is  sttfflfdently  strong  to  support  tin  duut- 
cellor's  concIuslQn  that  the  homestead  had 
beai  abandimed,  and  to  lead  ns  to  the  like 
conclusion.  The  evidence  shows  that  she 
moved  away  from  tbe  place  and  took  iv  her 
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abode  elsewberft.  The  cause  of  thla  removal 
appears  to  have  been  some  trouble  with  her 
<dilldren  by  a  tcrmes  marriage,  Involving  the 
peaceful  occupation  of  the  place  by  her  and 
ber  husband.  There  la  nothing  to  Indicate 
tnat  she  bad  aay  Intention  of  reoccupying  tiie 
land  as  ber  htHaestead.  In  point  of  fact,  she 
never  reoccupled  It  as  her  homestead;  bat 
when  she  did  return  to  It,  the  place  aa  to  her 
and  tbe  whole  world,  except  ha  creditors, 
behMiged  to  George  New,  and  It  was  his  home- 
stead, and  not  hexa,  that  she  returned  to  and 
reoccupled.  If  she  had  any  purpose  to  pre- 
serve the  property  as  her  homestead,  upon 
leaving  it,  or  before,  she  abonid  have  filed 
her  declaration  of  homestead  as  required  by 
tlie  statute.  Porter  v.  Harrison,  snpra. 

The  other  qneaticns  pree^ted  on  thla  ap* 
peal  are  not  of  Importance  In  the  vleir  we 
take  of  the  caa& 

Reversed  and  rwnaDded. 

TYSON,  SIMPSON,  and  ANDBIBSOM,  JJ^ 
4soacar. 


KENDRICK  V.  STATS. 
(Sapreme  Court  of  Alabama.  Feb.  0,  1805.) 

1.  CORSTITUTIONAI.  LAW — OCCUPATION  TaXCS 
 ^BlHIOBATIOIT  AOBMTS — VaUDITT. 

Acta  1903,  p.  844,  ImpQalng  a  licenae  tax  oa 
emisratlon  agents,  is  not  Id  oonflict  with  the 
fourteenth  amendment  to  the  federal  Consltu- 
titm. 

2.  IjIOBHSis— Bmiobahoh  Aenns— Goitam- 
TunoMALrrr  tjg  Tax, 

The  act  is  not  hi  conflict  with  Oonat  f  81, 
providing  that  "emigration  shall  not  be  pR^ 

faibited." 

3.  Sams— Tax  tok  Rsvbnuc. 

That  an  act  imposing  an  occnpaUon  tax 
calls  the  receipt  evideodng  a  payment  thereof  a 
license  does  not  render  it  any  the  less  a  tax  on 
the  occupation  for  revenoe. 

4.  Saub— PowBB  to  Pbovioe  fob  Rbvxnuk  bt 
Sepabatb  Acts. 

It  la  competent  for  the  L^Islature  to  pro- 
Tide  for  reveoae  by  separate  acts. 
9.  SaMB— OLASBIFIOATIOn  OF  OCCUPATIONS. 

The  state  may  divide  the  various  vocations 
Into  classes  for  the  purpose  of  levying  occupa- 
tion taxes,  and  levy  varyine  amounte  on  the  dif- 
ferent occnpationst  provided  there  la  anlformity 
among  tiie  membera  of  the  same  class,  and  the 
•dassification  is  reasonable,  and  provided  the  tax 
on  any  asefol  and  legal  occupation  vrill  not 
amoont  to  a  prohibition  of  the  same. 

pDd.  Note. — For  eases  in  point,  see  vol  82, 
Gent.  IMg.  Licenses,  H  7-16.1 

6l  SAKB— COKSTBDCnON  OF  Statotb. 

Acts  1803,  p.  344,  Imposing  a  license  tax  on 
emigration  agents,  and  defining  an  "emigration 
agent"  as  "any  person  engaged  in  hiring,**  etc. 
and  referring  to  **any  person  doing  the  basIneBS 
of  an  emigration  agent,"  does  not  apply  to  a 
person  living  near  the  border  line  of  tiie  state, 
.  who  employs  laborers  for  service  in  bis  business 
beyond  the  limits  of  the  state. 
7.  Same— Rbabonablbncss  of  Tax. 

The  license  tax  Imposed  by  Acta  1808,  p. 
344,  imposing  a  license  tax  on  emigration  agents, 
is  not  so  excessive  or  nnreasonable  as  to  render 
the  act  Invalid. 

Appeal  ttma  Btanore  County  Court;  H.  J. 
Lancaster,  Judge. 
Btevs  Keidrlck  was  convicted  of  engaging 


in  the  business  of  an  emigrant  agent,  and 
he  appeals.  Afllrmed. 
Rehearing  denied  June  80,  1905. 

Frank  W.  Lnll  and  Bdwln  F.  Jones,  for 
appellant  Massey  mison,  Atty.  Gen.,  for 
the  State. 

SIMPSON,  J.  The  defendant  (appellant) 
was  tried  and  convicted  of  the  offense  of  ea- 
gaging  in  or  carrying  on  the  business  of  an 
emigrant  agent  under  the  statute.  Acta  1908, 
p.  844. 

Appellant's  contention  Is  that  this  act  is 
violative  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  and  also  of 
section  81  of  the  Constitution  of  Alabama, 
providing  that  "emigration  shall  not  be  pro- 
hibited." We  hold  that,  in  so  far  as  the  four- 
teenth amendment  to  tbe  Constitution  of  the 
United  States  Is  concerned,  the  Supreme 
Court  of  the  United  States  has  settled  this 
question  In  favor  of  the  constitutionality  of 
an  act  requiring  a  license  tax  on  emigration 
agents.  Williams  v.  Fears,  179  U.  S.  270. 
21  Sup.  Ct  128,  46  L.  Ed.  18a  See.  also,  Id. 
(Ga.)  35S.E.699,  S0L.R.Ae85.  We  do 
not  think  that.  In  so  far  as  this  right  of  the 
state  to  require  a  reasonable  license  tax  la 
concerned,  there  was  any  material  difference 
between  that  case  and  the  one  now  under 
consideration.  As  said  in  that  case,  so  In 
this,  under  the  act  in  question:  "If  It  can 
be  said  to  affect  the  freedom  of  egress  from 
the  state,  or  the  freedom  of  contract.  It  Is 
only  Incidentally  and  remotely.  The  Indi- 
vidual laborer  is  left  free  to  come  and  go  at 
pleasure,  and  to  make  such  contracts  as  he 
chooses,  wblle  those  whose  business  It  is  to 
induce  persons  to  enter  into  labor  contracts 
and  to  change  their  location,  tbougb  left  free 
to  contract,  are  subjected  to  taxation  in  re- 
spect of  that  business  as  other  cltlz^is  are." 
Pages  274,  275,  of  179  U.  8.,  page  130  of  21 
Sup.  Ct  (46  L.  Ed.  186). 

For  the  same  reason  It  can  not  be  said 
that  there  Is  any  violation  of  the  emigration 
feature  of  the  Constitution  of  Alabama. 

U  is  undoubtedly  true,  as  insisted  upon  by 
qtpellant  that  the  business  of  an  emigration 
agent  ts  not  one  of  those  occupations  wiilcb 
are  recognized  as  so  Injurious  to  the  public 
as  to  JustiCy  discriminative  legislation,  under 
the  police  power  of  the  state,  with  a  view 
of  suppressing  the  same.  The  license  re- 
quired In  this  case,  if  sustained  at  all,  must 
be  under  the  general  power  to  tax  occupa- 
tions, and,  as  decided  by  this  court  In  other 
cases,  while  it  is  true  that  the  constitutional 
provision  as  to  uniformity  of  taxation  does 
not  apply  to  the  license  tax  on  occupations,  and 
while  absolute  uniformly  Is  unattainable, 
yet  If  there  ts  such  great  discrimination  be- 
tween memboB  ot  the  same  i^ass,  In  the  mat 
ta  of  levying  license  taxes,  as  to  Indicate 
an  intention  to  burden  and  crush  out  one,  It 
will  be  declared  unconsUtuttonaL 

Under  our  statutes  all  occupation  taxes 
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are  evidenced  by  a  receipt,  wblcb  is  called  a 
"llceiue."  So  that  we  do  not  think  that  the 
fact  tiutt  this  Is  spoken  of  In  the  act  as  a 
license  renders  the  act  any  the  less  a  tax  on 
the  occupation  for  revenue. 

Nor  does  the  fact  that  it  Is  provided  for 
bj  a  special  act,  in  place  of  being  embodied 
in  the  general  revenue  bill,  affect  that  ques- 
tion. Many  items  of  revenue  are  Included 
in  the  general  revenue  bill  as  a  matter  of 
convenience,  but  it  is  Just  as  competent  for 
the  Legislature  to  provide  for  revenue  by 
separate  bills.  We  understand  the  principle 
to  be  that  the  state  can  divide  the  various 
business  vocations  Into  classes  for  the  pur- 
pose of  levying  occupation  taxes,  and  levy 
varying  amounts  on  the  different  occupations ; 
the  limitation  being  (1)  that  there  must  be 
uniformity  among  members  of  tbe  same  class, 
and  the  cIa8aiflca;tion  most  be  reasonable; 
and  (2)t  the  slate  cannot  levy  such  an  oc- 
cupation tax  on  any  useful  or  harmless  oc- 
cupation as  will  amount  to  a  prohibition  of 
the  same.  And  when  we  say  harmless  oc- 
cupation we  do  not  mean  to  prescribe  an 
occupation  because  (me  man.  In  the  lawful 
pursuit  ot  it,  may  draw  away  business  from 
another,  or  outrun  him  in  tiie  race  for  patron- 
age or  trade,  but  harmless  In  On  aeoae  of  not 
being  dunwalislng  In  its  tendency,  injmlous 
to  the  health  of  the  people^  promotive  of 
disorder,  or  interfering  with  the  rights  of 
other  dtljsena  to  be  protected  In  their  consti- 
tutional priTlIeges. 

We  do  not  Interpret  the  statute  In  question 
as  making  tt  an  offense  for  a  pawn  living 
near  the  bordex  line  of  the  state  to  onploy 
labwers  for  serrioe  in  his  own  business  be- 
yond the  limits  of  the  state*  as  contended 
counsel  for  appellant.  The  title  of  the  act; 
.  as  well  as  the  first  section.  Indicates  that  it 
is  only  the  person  ei]«aged  in  the  bnsinees 
of  an  emigrant  agent;  the  second  section, 
which  is  the  <aie  upon  which  the  contention 
rests,  defines  an  "emigrant  agents  as  "any 
person  engaged  In  hiring,"  etc. ;  and  the 
fourth  section  refers  only  to  "any  person 
doing  the  bu^ess  of  an  em^ant  agent"  A 
man  who  Is  hiring  laborers  for  himself  Is  not 
an  "agent,"  and  In  so  hiring  he  is  not  "doing 
the  business  of  an  anlgrant  agent" 

The  only  question,  then,  which  remains 
to  be  ded^d  in  this  case,  is  whether  cr  not, 
in  this  case,  Hie  licmse  tax  imposed  Is  so 
ezcessiTe  and  unreasonable  as  to  amount  to 
a  prohibition  of  the  business,  or,  In  the  lan- 
guage of  the  Supreme  Court  of  the  United 
States,  in  Lawton  v.  Steele,  1B2  V.  S.  137, 
14  Sup.  Gt  499.  38  L.  Bd.  SStS,  "under  the 
guise  of  protecting  the  public  interests,  arbi- 
trarily to  interfere  with  private  business,  or 
Impose  unusual  and  unnecessary  restrictions 
upon  a  lawful  occupation."  The  record  in 
this  case  does  not  furnish  the  court  with 
any  data,  from  which  It  can  say  that  the  li- 
cense tax  levied  in  this  case,  Is  so  discrimi- 
native as  to  be  beyond  the  constitutional  pow- 
er of  the  L^lslature  to  exact  The  amount 


of  the  license  tax  Is  the  same  as  that  ttustaln- 
ed  by  the  Supreme  Court  of  Georgia  and  of 
the  United  States,  In  the  case  of  Williams  v. 
Fears,  supra.  See,  also,  Bx  parte  SIkes,  102 
Ala.  178,  15  South.  522,  24  L.  R.  A.  774 
The  Judgment  of  the  court  is  affirmed. 

McCUDLLAN,  a  and  TXSON  and  AN- 
DBB80N,  JJ,  cbncnr. 


CONTINENTAL  INS.  CO.  T.  PAREB& 

(Supreme  Court  of  Alabama.  Feb.  1«  1905.) 

1.  iRsnauiOB  —  Action   on   Poliot  —  Coh- 
PLAiHT— Plea— Sufficiency  . 

A  plea  Id  an  action  on  a  fire  policy,  which 
alleges  that  jdaindtf  ought  not  to  recover  on  the 
contract  sued  on  1^  reason  ct  anything  al- 
leged in  the  complaint  nelUier  denies  nor  con- 
fesses and  avoids  tbe  allegaticHis  of  the  com- 
plaint, and  is  bad  oo  demurrer. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  28, 
Cent  Dig.  InsnronoB,  {  16ia] 

2.  Saicx— Cancexiatioh  ov  Poliot. 

A  plea  in  an  action  on  a  fire  policy,  which 
alleges  tliat  by  the  term*  ot  the  poficy  described 
Id  the  complaint  the  policy  may  be  canceled, 
and  that  in  accordance  with  its  terms  the  in- 
surer canceled  it  before  the  loss.  Is  bad  for 
falling  to  set  ont  the  terms  of  the  policy  and  the 
manner  of  canceling  it  so  as  to  enable  Uw  court 
to  determine  the  right  of  the  insnrer  to  cancel 
and  whether  the  right  had  been  exwdsed  in  ac- 
cordance with  its  terms. 

[Eld.  Note. — ^For  cases  in  point  MS  vtiL  28» 
Cmt  Dig.  Insurance,  §  1611.] 

3.  Saue. 

Where  the  complaint  in  an  action  on  a  fire 
policy  is  in  the  Code  form,  and  Implies  an 
action  In  the  name  of  the  assured  in  the  policj-, 
a  plea  that  the  fnsnrer  never  isaued  a  policy  to 
plaintiff,  that  it  issued  one  to  a  third  iwrson  with 
omdition  that  loss  if  any  should  be  payable  to 
a  mortgagee,  and  that  subsequently  thw  policy 
was  caDceled,  is  in  substance  a  plea  of  non  a^ 
factum,  and  bad,  unless  sworn  to. 

4.  SAHB  —  RlOHT  OF  MOSTOA.OKB  TO  SUK- 
BBNDBB. 

A  fire  policy,  naming  the  owner  of  the  prop- 
erty iDBured  as  the  assured,  and  providing  that 
a  loss  shall  be  payable  to  a  mortgagee  as  his 
interest  may  appear,  cannot  be  surrendered  by 
the  mortgagee  without  the  consent  of  the  as- 
sured, though  the  mortgagee  has  possession  <^ 
the  iwllcy. 

5.  Same— NonoK  of  Loss— Necessity. 

Where  a  fire  policy  stipulates  that  "If  «-  An 
occur,  the  insured  shall  give  immediate  notice 
of  any  loss  •  *  •  In  writing  to  the"  Insuror, 
the  fact  the  Insurer  has  knowledge  of  a  loss  does 
not  excuse  the  giving  of  the  required  notice. 

[Ed.  Note.— For  cases  in  point  seevoL  28^ 
Cent  Dig.  Insurance,  8«  1322-im  ISH.] 

tf.  Appeal  —  Deuubbib  to  Refuoationb  — 
Uabmlebb  Ebbob. 
Where  certain  replications  to  certain  pleas 
were  not  proven  beyond  adverse  Inference,  the 
error  in  overruling  a  demurrer  to  another  repli- 
cation to  the  same  pleas  was  prejudicial,  since 
it  could  not  be  known  to  which  issues  of  fact 
presented  by  the  replications  the  verdict  was 
responsive. 

7.  Insubancb— Eequiw^tion — Validht. 

Code  1896,  S  2619,  providing  that  If  an  In- 
surer shall  be  a  member  of  any  traffic  association, 
or  shall  have  made  any  agreement  with  corpora- 
tions engaged  in  the  business  of  fire  insurance 
with  reference  to  rates  of  luremium,  any  stipula- 
tion in  a  policy  relating  to  the  giving  of  luitioe 


Digitized  by 


Google 


Alao 


CONTINENTAL  INS.  OO,  t,  PABKBS. 


206 


or  proftf  of  loss,  etc^  shall  b«  void,  U  valid  as 
&  proper  exercise  M  the  police  power  oC  tbe 
state,  and  applies  to  all  Insnrance  e(vporati«u, 
f oreini  or  wuoestlc,  engaged  in  the  bnsinees  of 
fire  insDrance. 

&  Bamb—Waiveb  or  Paoor  ot  Lobs. 

Where  an  agent,  in  the  exercise  of  his  au- 
tlftorfty,  denied  an  insora's  liability  for  a  loss 
under  a  fire  policy,  on  the  gionnd  that  the 
policy  had  been^sjioeled,  the  providon  in  the 
policy  relating  to  notice  and  proof  of  loss  was 
-waived. 

Appeal  from  City  Court  of  Birmingham. 
W.  W.  WUkerson,  Judge. 

Action  by  Margaret  N.  Parkes  against  the 
Oontinental  Insurance  Company.  From  a 
jtidgment  for  plaintiff,  defendant  aiq>eala 
Beversed. 

Rehearing  drailed  June  80,  1906. 

The  dafoidant  pleaded  the  general  issu^ 
and  In  additimi  thereto  many  special  pleas, 
among  which  special  pleas  vrere  the  follow- 
ing: "(8)  And  for  further  plea  in  this  be- 
half the  defendant  says  the  plaiotur  ought 
not  to  recover  In  this  action  upon  the  con- 
tract sued  on  by  reason  of  anything  alleged 
In  the  complaint  (9)  And  for  fnrthtf  an- 
ew this  defendant  says  that  in  and  by  the 
terms  of  the  policy  described  In  the  complaint 
It  Is  provided  that  the  contract  named  In  the 
complaint  may  be  canceled.  And  this  de- 
foKlant  says  that  in  accordance  with  the 
-terms  of  said  policy  in  regard  to  cancellation 
this  defoidant,  before  the  loss  described  In 
the  complaint  had  occurred,  had  canceled 
and  taken  up  the  said  policy,  and  It  was  no 
longer  In  force.  Wherefore  this  defendant 
saya  that  plaintiff  ought  not  to  hare  and  re- 
«0Ter  in  this  action.  (10)  And  for  further 
answer  to  the  complaint  this  defendant  says 
that  It  never  did  Issue  any  policy  to  Margaret 
N.  Parkes,  the  plaintiff ;  that  It  did  Issue  to 
one  A.  B.  Parkes  a  poUc7  of  Insurance  of 
^te  October  29,  1S9S,  upon  a  certain  dwell- 
ing house  and  furniture  therein,  with  condi- 
tion, 'Loss,  If  any,  payable  to  Robert  Maucfa- 
lin.  morte^gee* ;  that  afterwards  the  said 
policy  on  the  demand  of  this  defendant,  no- 
Hce  of  cancellation  having  been  previously 
glvra,  was  surrendered  on,  to-wlt,  the  Ist  day 
of  S^tember,  1809,  to  this  defendant,  and 
was  duly  canceled  and  returned  to  this  de- 
fendant; and  defendant  says  that  for,  to- 
wlt,  30  days  prior  to  the  loss  named  in  the 
complaint,  there  was  no  policy  issued  by  It 
In  force.  Wherefore  this  defendant  says 
lliat  plaintiff  ought  not  to  have  and  recover 
tqr  reason  of  any  transaction  In  regard  to 
said  policy  of  Insurance.  .*  *  *  (15)  De- 
fendant says  for  answer  to  the  complaint, 
that  on.  to-wlt,  Nov^ber  1,  1898.  this  de- 
fendant Issued  to  one  A.  B.  Parkes  a  policy 
as  described  therein  upon  the  property  men- 
tioned in  the  complaint  upon  his  two-story 
house,  valued  at  $1,800.  and  upon  the  furni- 
ture therein,  valued  at  $1,000,  the  said  A.  B. 
Parkes  being  then  the  husband  of  the  plaln- 
tlfT;  that  In  and  by  the  terms  of  the  said 
policy,  loss,  if  any.  was  made  payable  to 
Bobert  MancbUn,  as  mortgagee,  as  his  In- 


terrat  might  appear;  that  afterwards,  on, 
to-wlt  November  26,  1898,  the  said  Robert 
Maucblin  came  into  the  office  of  the  agent  of 
defendant  In  Birmlngtiam,  Ala.,  bringing  said 
policy  with  him,  and  stated  that  M.  N.  Parkes 
was  the  owner  of  the  property  Insured,  and 
that  th^  name  of  the  mortgagee  was  Janette 
Maucblin,  and  tlien  and  there  the  secretary 
of  defendant's  agent,  one  Charlra  Mell,  at 
the  instance  of  said  Robert  Maucblin.  the 
said  Mell  then  and  there  having  authority  of 
the  defendant  to  do  so,  attached  to  tlie  face 
of  said  policy  a  green  printed  slip,  stating 
In  effect  that  M.  N.  Parkes  should  be  the 
name  of  the  assured,  and  tliat  loss,  if  any, 
should  be  payable  to  Mrs.  Janette  Mauchlin 
as  her  interest  may  appear ;  that  there  was 
ttien  present  only  tlie  said  Bobert  Mauchlin 
and  the  said  Mell ;  that  said  Bobort  Mauch- 
lin took  away  with  him  the  said  policy  so 
changed,  and  defendant  says  that  thereafter 
said  Janette  Maucblin  kept  possesion  of  the 
said  polI(7  of  insurance,  and  It  was  not 
thereafter  in  the  possession  of  plaintiff ;  that 
by  the  terms  of  said  policy  defendant  on  no- 
tice for  the  apace  of  five  days,  had  the  right 
to  cancel  said  poU^,  and  that  defendant  on, 
to-wit,  August  24, 1899.  gave  notice  to  Janette 
Mauchlin  that  It  would  cancel  said  policy, 
and  on,  to-wit  Sevtonber  1,  1899,  on  de- 
mand of  the  defendant  the  said  Janette 
Mauchlin,  the  mortgagee  named  In  the  said 
policy  SQ  altwed,  anrroidared  said  policy  to 
this  defendant,  and  the  lame  was  this  de> 
fendant  duly  canceled.  Wherefore  defend- 
ant says  that,  at  the  time  wbra  the  said 
property  alleged  to  have  been  Insured  was 
burned,  the  said  policy  was  not  in  ftwce,  and 
plaintiff  ought  not  to  recover." 

Ward  and  Houghton,  for  appellant  WUte 

ft  Sous,  for  appellee. 

TYSON,  J.  Action  on  policy  of  fire  In- 
surance. To  the  complaint  the  defendant 
Interposed  the  plea  of  the  general  Issue  and 
a  number  of  special  pleas.  Plea  8,  to  which 
a  demurrer  was  sustained,  neither  denies 
nor  confesses  and  avoids  the  allegatitms  of 
the  complaint  The  demurrer  was  properly 
sustained  to  It 

Plea  9  was  also  faulty  In  not  setting  out 
the  terms  of  the  policy  sued  on,  so  that  the 
court  could  determine  the  right  of  the  de- 
fendant to  cancel  It  and  thereby  terminate 
Its  liability  thereon.  Whether  the  cancel- 
lation asserted  was  In  accordance  with  the 
terms  of  the  iwllcy  was  a  Question  of  law, 
and  the  court  could  not  decide  that  question 
unless  the  terms  of  the  policy  under  which 
defendant  asserted  Its  right  of  cancellation 
were  set  out  In  the  plea.  Hardy  t.  Br.  Bank, 
16  Ale.  72T ;  Mead  v.  Hughes'  Adm*r,  15  Ala. 
141, 1  Am.  Rep.  123. 

Flea  10  was  in  substance  and  legal  effect 
a  plea  of  non  est  factum,  and  was  not  sworn 
to.  The  complaint  is  in  Code  form,  and  Im- 
plies an  action  In  the  name  of  the  assured 
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mentioned  In  the  policy  Issned  to  the  plain- 
tiff. Felbelman  t.  M.  V.  I.  Co..  108  Ala.  ISO, 
19  Sontb  540. 

It  appears  from  the  arerments  of  the 
fifteenth  plea  that  by  the  terms  and  condi- 
tions of  the  policy  the  defendant  reserved 
the  right  to  cancel  It  upon  giving  the  assured 
five  days*  notice.  It  is  also  shown  by  the 
plea  that  the  property  insured  was  the  prop- 
erty of  the  plaintiff,  and  that  she  was  named 
in  the  policy  as  the  assured,  and  It  U  not 
averred  that  notice  of  cancellation  was  given 
to  her  by  defendant  On  the  contrary,  the 
notice  was  only  given  to  Janette  Mauchlln, 
who  was  named  as  mortgagee,  to  whom  "loss 
waa  payable  as  ber  interest  might  appear." 
It  does  not  appear  what  was  the  amount  of 
iMP  mOT^ge  debt,  if  that  were  important 
or  that  defendant  had  the  right  nnder  the 
policy  to  give  the  notice  to  Mrs.  Mauchlln  as 
the  representatiTe  of  the  assnred,  the  plain* 
tiff,  or  that  she  had  the  right  to  smraider 
It  for  cancellation  without  the  consent  or 
anttiority  of  plaintiff.  For  clearly  the  facts 
allied  cannot  be  construed  that  Mrs,  Mancb- 
lin  was  plaintiff's  agmt  in  respect  to  snr- 
rendering  the  ptAley  or  receiving  the  notice. 
The  fact  tiiat  she  had  possession  of  the 
policy,  we  apprehend,  did  not  conf^  npon  her 
the  right  to  snrrender  it  for  cancellation 
without  the  consent  of  plaintiff. 

It  is  true  the  tert  In  16  Am.  ft  Eng.  Bncy. 
Law  (2d  Bd.)  p.  87S,  relied  npon  by  appel- 
lant as  sustaining  the  snffidency  of  the  plea, 
lays  down  broadly  the  mle  tiiat,  "whra  by 
the  tmns  of  the  policy  the  loss  is  made  pay- 
able to  a  mortgagee  of  the  insured  iranises, 
notice  to  such  mortgf^ee  of  the  cancenatlon 
of  the  policy  is  snffldeot;  and  It  Is  also  not 
necessary  to  notify  the  owner.**  The  only 
authority  dtsd  to  snivort  tiliis  proposition  is 
the  case  of  Mneller  t.  8.  F.  I.  Co.,  87  Pa.  S99l 
An  examination  of  that  case  dladoses  that  it 
does  not  support  the  proposition.  There  the 
policy  antborised  tiie  defendant  to  give  the 
notice  to  the  "assnred  or  his  representatives. " 
TbB  court  held  that  nnder  tbB  policy  the 
mortgagee  was  the  "representative"  of  the 
assured,  and  that  defendant  liad  the  right 
to  give  the  notice  to  him,  whi(A  in  no  wise 
eoniravenes  the  principle,  universally  recog- 
nised, that  the  right  in  the  defendant  to  can- 
cel the  policy  is  strictly  ccmstrued.  and  the 
condition  imposed  upon  it  with  respect  to 
giving  notice  of  cancellation  must  be  strictly 
performed.  1  Blddle  on  Ins.  368 ;  1  May  on 
Ins.  SOT  et  seq;  16  Am.  ft  Eng.  ICncy.  Law 
<2d  Ed.)  p.  878  ;  2  Joyce  on  Ins.  {  1660. 

The  thirteenth  and  fourteenth  replications 
were  amended  so  as  to  meet  the  demurrers 
intvposed  to  each  of  them.  After  amend- 
mrait  they  were  not  demurred  to. 

The  third  plea  sets  np  that  plaintiff  did. 
net,  before  the  commencement  of  the  suit, 
give  notice  to  defendant  in  writing  of  the 
loss  as  required  by  a  term  of  the  policy ;  and 
the  fourth,  that  plaintiff  did  not  give  imme- 
diate notice  to  defendant  In  writing  of  the  loss 


as  required  by  the  policy.  The  provision  of 
the  policy  with  respect  to  notice  is  in  this 
language:  "If  a  Are  occur  the  Insured  shall 
give  Immediate  notice  of  any  loss  thereby  Im 
writing  to  the  company."  etc  The  sixteenth- 
replication  to  these  pleas  simply  avers  that 
defendant  had  actual  notice  of  the  loss  with- 
in 48  hours  after  the  fire.  9t  will  be  observ- 
ed that  it  Is  not  averred  how  the  actual  no- 
tice was  by  defendant  acquired,  whether  by 
Information  tfivea  by  the  assured.  In  writing, 
or  othmvlse,  or  by  acquiring  the  Inf  ormatlou 
from  a  stranger,  or  1^  an  agent  of  the  com- 
pany visiting  the  "scene  of  the  fire,"  or  in 
some  other  way.  Conatming  the  replication 
most  strong  against  the  pleader,  as  we 
must  do^  tt  cannot  be  held  that  12ie  notice- 
was  acquired  in  the  manner  provided  by  the 
policy,  but  as  asserting  broadly  that  knowl- 
edge on  the  part  of  defendant  of  the  loss.  Id 
whatever  manner  acquired,  excused  the  giv- 
ing of  the  writtoi  notice  ot  the  loss  by  the- 
assured.  It  does  not  attempt  to  set  up  a 
waiver  by  defendant  of  tba  noUce  which  the- 
assured  bound  Mmwif  to  give.  The  fact  that 
the  company  knew  of  flie  loss  did  not  excuse 
the  giving  ot  the  notice  wlQiln  a  reasonable 
time.  2  Ward  on  Fire  Ins.  p.  839 ;  1  Joyc» 
on  In&  I  tt7&  The  rq;)UGati(»i  was  clearly 
Insufflkrlent,  and  the  demurrer  Interposed  to- 
il should  have  been  sustained. 

It  Is,  lioweTert  Insisted  by  appdtee  that  the 
overruling  of  the  demurrer  was  innocuous. 
This  seems  to  be  predicated  upon  the  theory 
that  tba  averment!  of  tbB  tiilrteenUi  and 
fourteenth  replications,  as  amended,  were  a» 
a  matter  of  law  undlBputedly  established  by- 
the  evidence.  It  is  true  the  evidence  doee- 
show  that  plaintlfTs  buAaod,  acting  as  her 
agent,  gave  vabal  notloe  of  the  loss  to  the 
local  agent  of  defendant  wlu>  Issued  the  polity, 
and  that  In  a  conversation  between  them  oo- 
that  occasion  something  was  said  by  ttie  da- 
fendant's  agent  about  the  policy  having  been 
canceled.  But  what  was  said  was  a  matter 
of  dispute  between  them  «i  the  trlat  If  the 
agent's  version  of  that  omversatlon  be  the 
true  one^  clearly  neither  of  the  replications- 
can  be  said,  as  matter  of  law,  to  have  been 
proven.  Queen  Ins.  Co.  v.  Tonng,  86  Ala. 
4S1,  6  South.  116,  11  Am.  St  Bep.  61.  Nor 
do  we  mean  to  here  afflrm  that,  if  plaintiff's- 
husband's  versiim  be  the  correct  one,  the  r^ 
lications  were  proved.  If  his  statement  be 
taken  as  true,  and  as  showing  an  unqualified' 
denial  of  liability  of  the  company  on  the  part 
of  the  agent,  whether  tUs  constituted  a 
waiver  by  defendant  of  the  noUce  required  to 
be  given  depends  upon  the  authority  of  ttae 
agent  to  bind  It  by  his  statement,  which  wilt 
be  adverted  to  later  on  In  this  opinion. 

It  Is  not  Insisted  that  the  other  replica- 
tions to  these  pleas  to-wit,  16,  17.  19,  and  20, 
wwe  inroven  beyond  adv«w  infereaice.  It 
follows,  tha%f<^  that  It  cannot  be  dedared.* 
tiiat  the  error  complained  of  was  not  inju- 
rious to  defendant,  since  It  Is  Impossible  to- 
afllrm  which  ot  the  issues  of  fact  presmtett: 
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by  the  RTOral  replicationa  the  rerJlct  of  the 
jniy  wu  re>po&BlTe  to. 

The  nlnteeitb  and  twentieth  repUcattoni 
present  sobetantlally  the  same  tmae,  tIk., 
that  defendant  was  not  entitled  to  notice  or 
proof  of  loss  <Hi  account  of  Its  violation  ot 
sectlan  2619  of  tbe  Code  <tf  18D6,  belonging 
to  or  Mng  connected  wltti  a  tariff  rate  mak- 
ing assodatitm.  The  objection  urged  against 
the  soffid^ncy  of  these  reitUcattoos  Is  that 
the  statute  Is  imconstitattonal.  The  statute 
does  not  create  an  absolnte  liability  oa  an 
oncrffOndlng  insnrance  company,  nor  does  it 
Impose  a  penalty  for  making  a  defense  In  Uie 
oonrts.  Zt  dqarlves  all  persons  snd  corpo- 
ratlcKis  alike  engaged  in  Ha  bntfiusB  of  Are 
Insnrance  from  dmiandlng  certain  proof  to 
be  made  by  the  Insnred,  and  Imposes  a  pen- 
alty as  a  consequence  of  Its  violation.  The 
manifest  purpose  of  the  statnte  was  to  pre* 
jwt  monopoly  and  to  enconrage  econpetltlon. 
The  erU  thus  Intended  to  be  ronedled  was 
one  Tiolatlve  of  public  policy  u  defined  by 
the  cunmon  law.  The  statute  only  Imposes 
a  penalty  on  what  was  already  offaulve  to 
public  poUcy,  It  did  not  make  tliat  whldi 
was  Innocent  an  cttesaae,  but  simply  provided 
a  punishment  for  doing  that  which  was  al- 
ready prohibited.  In  other  words,  It  Is  a  le- 
gitlmato  exercise  of  the  police  power  of  the 
state.  1  Tledeman  tm  State  and  Federal 
Control  ct  Perstnu  and  Pnqierty,  1 105.  Nor 
Is  it  violative  of  the  constitutional  provision 
for  gfwgHwg  out  particular  persons  or  corpo- 
ratiUH  and  discriminating  against  Oiem.  It 
applies  alike,  as  said  above^  to  all  persons  or 
onporatlons,  domestic  <a  foreign,  »igived  In 
the  business  of  fire  Insurance  Toungblood 
V.  a  T.  &  S.  Co.,  d5  Ala.  621,  12  South.  579^ 
20Ii.B.A.fi8k86Am.St  Bep.  24fi;  Daggi 
V.  Orient  Ina  Co.,  186  Mo.  882,  88  S.  W.  8S, 
35  L.  B.  A.  227,  B8  Am.  St  Rep.  688;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  B57,  19  Sup.  Ct 
281.  48  II  Bd.  552. 

Nor  Is  It  of  consequence  that  the  defei^ant 
is  a  foreign  corporation.  The. state  has  the 
pow»  to  prevent  foreign  corporations  from 
making  «mtracts  within  Its  bwders  alto- 
gether, or  to  Impose  such  terms  as  It  may 
deem  expedient,  provided  they  do  not  conflict 
with  the  excliulve  powers  <tf  Congress.  That 
foreign  Insurance  companies  are  not  engaged 
hi  interstate  commsrce  Is  too  well  settled  to 
admit  of  dlmnite.  As  said  by  the  SAprone 
Court  of  the  United  States  In  Paul  v.  Vlr^ 
glnla,  8  Wall.  168,  19  L.  Bd.  SS7:  *rrhe  pol- 
icies are  simple  oontracta  of  indoanlty 
against  loss  1^^  fir^  entered  into  between  the 
corporation  and  the  assured,  for  consider- 
ation paid  by  the  latter.  These  contracts 
are  not  articles  of  commerce  In  any  proper 
meaning  of  the  word.  They  are  not  subjects 
of  trade  and  barto*,  offered  In  the  maAet  as 
soaethlng  having  an  existence  and  value  In- 
dependent of  the  parties  to  them.  They  are 
not  commodltiee  to  be  shipped  or  forwarded 
tnm  one  state  to  another  and  th«a  put  up 
for  sale.  They  are  like  other  personal  con- 


tracts between  parties,  which  are  completed 
by  their  signatures  and  the  transfw  of  the 
eonsldaratloD.  Sudi  contracts  are  not  Inte- 
state transactions,  though  the  parties  may  be 
domiciled  tadlffWent  states."  Hiedannrrer 
to  the  repllcatUm  was  properly  overruled. 

This  disposes  of  all  asslgnmenta  of  error 
Insisted  cm  relating  to  rulings  on  pleadings. 

Many  written  charges  refused  to  defend- 
ant are  assigned  u  mm,  and  several  ot 
these  assignments  are  Insisted  upon.  But 
we  will  not  undertake  to  pass  iqkhi  than  In 
detail.  Suffice  It  to  say  that  under  the  evi- 
dence It  was  a  4inestifHi  fw  the  Jury  to  de> 
tannine  whethw  Oa  Birmingham  Under- 
writers' Agency  had  authority  to  waive  no- 
tice and  inoof  at  loss.  Bobinson  v.  Mina.  Ins. 
Co.,  198  Ala.  477, 80  South.  66Sl  That  agency,  It 
seems,  had  the  authority,  amrag  othw  fUUigSr 
to  caned  poUdes  of  insurance  Issued  by  It 
for  defendant  From  this  and  other  acts 
done  by  the  agency,  not  expressly  conferred 
by  the  Instrument  amralntlng  it  as  agent  and 
recognised  by  tta  prlndpal  as  having  anttiorr 
Ity  to  do.  It  was  open  to  the  Jury  to  find  that 
ita  agent  had  authority  to  dcaiy  the  defend- 
anf  B  liability  on  account  of  the  policy  hav- 
ing been  canceled;  and  it  It;  throuj^  Ita  pres- 
ident &nltb,  made  a  distinct  denial  of  de- 
feodantfs  liability  (a  fact  to  be  ascertained 
the  Jury),  because  the  policy  had  been 
canceled,  this  would  be  a  waiver  of  the  no- 
tice and  proof  of  loss  as  required  of  the  as- 
sured by  the  pollf74  Again,  under  the  evi- 
dence, whether  the  defendant  was  In  any 
wise  connected  with  a  traffic  rate  making  as- 
sociation. In  violation  of  the  statute,  was  also 
a  question  for  the  Jury. 

Reversed  and  remanded. 

McCLBLLAN,  O.  J.,  and  SIMPSON  and 
ANDDBSON,  JX,  concur. 


KANSAS  CITY.  M.  ft  B.  B.  00.  T.  MAT- 
THEWS. 

{Supreme  Court  of  Alabama.   Nov.  80,  1004.) 

1.  Death— AonoH  roa— Fi^nnrr's  Cafa- 
OJTT  IN  Sniiw— GoupLAnrr. 

A  complaint  lor  the  death  of  'plaintiff's  In- 
testate set  forth  in  Its  caption  the  name  of  the- 
partiea;  plaintiff's  name  being  followed  by  the 
words  aomlnlstratrix  of"  decedent-  In  some  of 
the  counts  the  capadty  In  which  plaintiff  sued 
was  stated  as  follows:  "The  plaintiff  as  ad- 
miniBtratrix  of"  decedent;  while  In  others  It 
was  shown  by  the  averment,  "The  plaintiff  as- 
aforesaid  claims"  of  defendant.  Held,  that 
plaintiff  aaed.in  her  capadty  as  administratrix 
of  decedent. 

[Bd.  Note. — Vat  cases  In  point,  see  vd.  16,- 
Cent  Dig.  Death,  |  67.] 

2.  Sake. 

The  several  counts  of  a  complaint  showed 
that  plaintiff  sned  as  administratrix.  A  new 
count  was  added  by  amendment  The  coart'a 
order  allowing  it  gave  the  names  of  the  parties;, 
plaintiff's  name  being  followed  by  the  word? 
^as  administratrix  of  decedent  The  new 
count  alleged  that  plaintiff  claimed  of  de- 
fendant a  spedfied  sum  for  the  death  of  her  In- 
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testate,  that  "her  intestate"  was  a  passeoeer  on 
defendant's  train,  and  that  "her  intestate"  was 
thrown  from  the  train.  Held,  that  the  new 
count  showed,  when  read  in  ooncection  with  the 
other  counts,  that  plaintiff  soed  in  her  capacity 
as  administratrix,  and,  though  the  court  gave  an 
affirmative  charge  Id  favor  of  defendant  as  to 
the  otlier  coants,  th^  reQuUned  in  the  case  for 
the  purpose  of  abowiiig  the  capadty  bi  which 
ptaindlfsaed. 

&  Cabbiebs  —  Death  or  PASSBNaES  —  Coh- 

PUINT — AlXEGATIONS  07  NEQLIOEHOE. 

A  complaint,  in  an  action  acainst  a  niU 
vay  cMupany  for  the  negligoit  death  ot  a  pas- 
senger,  which  shows  that  decedent  was  a  pas- 
senger, and  that  as  such  passenger  he  was, 
through  the  negligence  of  the  company's  ser- 
vants, thrown  from  the  train  and  killed,  is  saffi- 
-dent,  without  allulne  who  the  negligent  aer- 
Tants  were,  or  theu-  daties  in  the  operation  of 
the  train,  or  that  the  injury  resulted  from  the 
company's  negligence. 

[Ed.  Note. — For  cases  In  point,  sea  voL  9l 
€eut  Dig.  Carriers,  f{  12T6-1279.] 

4.  Sahb— Btidbrob— SumounoT. 

Where  the  evidence  la  the  action  showed 
caoaal  negligence  <«  the  part  of  the  company's 
trainmen,  the  company  was  not  entitled  to  an 
affirmative  charge. 

C  Same — CJoMPiAiirr — Sutfioibnot. 

A  complaint,  in  an  action  against  a  railway 
company  for  the  death  of  a  passenger,  whicdt 
alleges  that  he  was,  through  the  careTesaness  of 
the  company's  servants,  thrown  from  the  train 
and  so  injured  as  to  cause  his  death,  sufficiently 
ahows  tne  negliranoe  of  the  company  ana 
the  Infliction  at  decedent's  injuries,  um  that 
the  Injuries  resulted  from  the  company's  negli- 
gence, as  against  a  demurrer  on  the  grounds  that 
it  does  not  show  the  causal  connection  Iwtween 
decedent's  death  and  the  company's  n^igence, 
that  it  does  not  show  the  injuries  sustained  by 
decedent,  and  that  it  does  not  show  wherein  the 
company  or  Its  agents  were  negligent. 

[Ed.  Note. — For  cases  in  point,  see  toL  8^ 
Gent  Dig.  Garriara,  ||  1276-1279.] 

■6.  Saue. 

A  com^alnt,  in  an  action  against  a  railway 
company  ror  the  death  of  a  passenger,  which 
alleges  that  decedent  was  violently  thrown  from 
a  train,  sufficiently  shows  the  manner  of  the  in- 
fliction of  the  injuries. 

[Ed.  Note. — For  cases  In  point,  saa  TOL  0, 
Cent.  Dig.  Carriers.  S  1275^.1 

7.  Death  —  CoHPLAinT  —  Dbbcsipxiozt  or 
InjrntT — Sufficiency. 

Where  the  injuries  are  alleged  to  have 
caused  death,  and  damages  for  the  death  ~are 
'Claimed  by  the  personal  representative,  it  is 
not  necessary  to  descritie  the  ctiaracter  of  the  in- 
juries, but  It  Is  snfficient  to  show  the  causal 
connection  l)et:ween  the  wrong  and  the  result. 

[Ed.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Death,  H  80-62.] 

8.  Same— Complaint— Death  fboh  iHJmiES 

— AlXEQ  ATION  B— SOFFICIENCT. 

Aa  averment,  in  the  complaint  In  an  acti<»i 
against  a  railway  company  for  the  death  of  a 
passenger,  that  he  was  so  injured  by  being 
thrown  from  a  train  that  he  soon  died  on  ac- 
count of  it,  is  an  allegation  that  he  died  from 
the  injury  sustained,  and  is  sufficient. 

9.  Cabribbs— Injubt  to  PASSBHaBB— Plea  or 

CONTBIBUTOBT  NeOLIOENCB — SUFFICIENCY. 

A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  paasenera.  which  al- 
leges that  decedent  was  guilty  of  contributory 
negligence,  in  that  he  alighted  from  a  moving 
train  in  the  nighttime  without  requesting  the 
train  to  stop,  is  bad,  because  requiring  the  jury 
to  And  that  decedent  was  guil^  of  contributory 
negligence  in  alighting  while  the  train  was  in 
the  uightest  motion,  though  the  motion  waa 


sndi  as  to  Luvolve  the  risk  a  man  of  ordinary 

prudence  would  take  under  the  circumstances. 

10.  EVIDENCB — ^RE8  QEBTX — COMPLAINTS  BY 
PbBSON  IhJUBED— AnMISSIBILITT. 

Where,  in  an  action  against  a  railway  com- 
pany for  the  negligent  death  of  a  passenger, 
the  issue  was  whether  decedent  died  in  conse- 
quence of  the  Injoriea  rec^ved  while  a  pas- 
senger, or  from  an  independent  cause,  evidence 
of  complaints  <rf  hurts  attributable  to  the  cwn- 
pany'a  negligence  made  by  decedent,  was  admis- 
sible, if  confined  to  expressions  In  respect  to 
current  condltlona,  to  the  ezctufflon  of  narration 
of  paat  conditioiiB,  ai^  of  the  eanaattoi  at  tbm 
present  condittona  complained  of. 

U.  Death — Bviiheitob— Oaubb  or  Dkatk. 

In  an  action  by  an  administrator  for  the 
death  of  his  intestate,  where  the  issue  waa 
whether  decedent  died  from  Injuries  n^ligently 
inflicted  bT  defendant,  or  from  an  lndep«ident 
caoae,  evidence  that  the  intestate  was  never  able 
to  do  any  manual  labor  afta  the  Injuiy  was 
admissible. 

12.  Cabbiebs — IirjuBT  to  Pabbehctb— Peuih 
nros — Pboof — Vabianck. 

There  is  no  variance  between  a  complaint. 
In  an  action  against  a  railway  company  for  the 
negligent  deaxh  of  a  passenger,  which  alleges 
that  he  was  violently  thrown  from  a  train  and 
fatally  Injured,  and  the  proof  that  he  volun- 
tarily ateroed  from  a  moving  trabi  onto  a 
station  jdatform,  lost  hia  fOotlnr  and  MU  and 
received  the  fatal  Injury. 

18  Sahb-Oortbibutobt  NBauoBNOB— Qun- 

TIOK  FOB  JUBY. 

Wliether  a  person  familiar  with  a  depot  waa 
negligent  in  alighting  from  a  train  In  the  night- 
time, in  a  dark  place,  when  the  train  had  just 
started  from  the  depot  and  was  moving  at  the 
rate  of  one  or  two  miles  an  boor,  wb3  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  aee  toL  9, 
Cent  Dig.  Carrion,  ||  mi-iaOO,  1402.} 

14.  Saub. 

Whether  a  passenger  was  negligent  in  at- 
tempting to  alight  on  his  left  foot  from  a  train 
moving  to  his  left  at  a  rate  of  one  or  two  miles 
an  hour  was  for  the  jury. 

15.  Same— iNnBUonoNa. 

An  instructiOD,  In  an  actlOD  afainat  a  rail- 
way company  for  the  death  of  a  passenger  at- 
tempting to  alight  in  the  nighttime  aom  a 
slowly  moving  train  just  starting  after  stopping 
at  a  depot,  tliat  no  one  has  a  right  to  leap  from 
a  movinfc  train  In  the  nighttime  becanae  he  la 
carried  beyond  hIa  destination,  la  properly  re- 
fused, as  abstract  and  argumentative. 

16.  APPEAIf— Habmless  Ebbob. 

The  error  in  refusing  a  requested  charge  )■ 
cured  by  the  giviDg  of  one  aiibBtantially  Identical 
with  it 

17.  CABaiBBa  — DXATH  OT  PASBBKaBB  —  IH- 

BTBU0TI0N8. 

A  reqnested  Instruction,  in  an  action  against 
a  railway  company  for  the  death  of  a  passenger, 
that  if  In  att»nu>ting  to  alight  from  the  train 
he  failed  to  do  what  a  prudent  man  would  have 
done,  he  was  guilty  of  contributory  negligence 
barring  a  recovery,  Is  properly  refused  for  fail- 
ing to  hypothesize  tliat  hla  negligence  contrib- 
uted to  his  injury. 

IS.  SaMB— OOHTBIBUTOBYMBaLIGBKOB-^^UU- 
TION  FOB  JUBY. 

Whether  a  psssenger,  attempting  to  alight 
from  a  train  when  in  motion  after  he  has  been 
cautioned  against  making  the  attempt  was  neg- 
ligent, wasfor  the  jury. 

19.  Death — Disease   Resultino  fbom  In- 

JUBY — RlOHT  OF  RECOVEET. 

Where  a  person's  death  was  caused  by  dis- 
ease which  was  caused  by  an  infurr  through  an- 
other's negiigenceb  tlu  tatter  a  fialda  for  the 
death. 
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20.  TaiAI.  —  iKSXBUCnOHS  —  ASGtTMXirTA- 
TimXESB. 

Wliere,  In  an  action  as^liut  a  rallwaj  cmu- 
paxiT  tot  the  death  of  a  paiaenger,  the  iesne  was 
whether  decedent  died  froib  the  Injuries  re- 
ceived while  a  paasenser,  or  from  an  independ- 
ent cause,  an  instruction  that  the  argumeat  wai 
not  aonnd  which  sooght  to  trace  the  inunediate 
c&nse  of  death  tltroogh  the  prerions  stacea 
of  phjsical  suffering  and  medlw  treatment  to 
the  original  accident  was  properlj  refused,  aa 
argomentatlTe. 

Appeal  from  Clrcolt  Conrt,  Marion  County ; 
Ed.  B.  Almon.  Judge. 

Action  by  Florence  Matthews,  as  adminis- 
tratrix of  Walter  H.  Matthews,  deceased, 
against  the  Kansas  City,  Memphis  &  BIr- 
mlnsbam  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirm* 
ed. 

Btiwarlng  denied  February  14,  190S. 

The  aerenOi  count  of  the  oomplalnt  ls  set 
forth  at  loigth  In  the  opinion.  Dsfmdant 
donarred  to  that  count  of  the  complaint  up- 
on the  following  grounds:  (1)  For  that  the 
count  Is  TBgne,  uncertain,  and  Indeflnlte; 
(2)  for  that  the  count  doea  not  show  any 
causal  connection  between  the  intestate's 
death  and  the  alleged  negligence  of  the  de- 
fendant; (3)  for  that  It  Is  not  averred  or 
ahown  that  defendant's  agent  knew  that 
aald  Intestate  was  In  the  act  of  getting  off 
of  aald  train ;  (4)  for  that  It  does  not  ap- 
pear that  defendant  or  Its  employ&s  violated 
any  duty  which  defendant  owed  said  Intes- 
tate; (S)  for  that  It  Is  not  aveired  or  shown 
that  said  Intestate  died  as  a  proximate  re- 
sult of  the  negligence  of  ttie  defendant; 
(6)  for  that  the  Injuries  suBtalned  bf  said 
Intestate  are  not  shown ;  (7)  for  that  It  ap- 
pears that  said  Intestate  undertook  to  leave 
a  moving  train,  and  tiiat  he  was  thereby 
CuUty  of  negUgoice  which  proximately  con- 
tributed to  bis  death;  (S)  for  that  It  Is 
not  shown  wherein  defendant  or  Its  agent 
was  negligent  This  demurrer  was  over- 
ruled by  the  court 

The  flfth  plea  of  ttie  defendant  is  as  fol- 
lows: "For  forthor  answer  to  the  said 
complaint,  and  eadi  count  thweof.  separately 
and  severally,  the  defendant  says  that  the 
plalntUTs  Intestate  was  guilty  of  negligence 
which  proximately  contributed  to  the  Injuries 
received  by  him,  and  such  contributory  negU> 
gence  consisted  in  this:  The  plalntUTs  In- 
testate  alighted  from  a  moving  train  In  the 
nl^ttime^  at  a  dark  and  nnllghted  place, 
without  requesting  tiiat  flie  train  be  stopped 
for  him  to  alight" 

The  d^tendant  requested  tiie  conrt  to  give 
to  tbe  jury,  among  others,  the  following 
written  duiges,  which  the  conrt  refused  to 
tfve:  **(8)  The  court  diai^es  the  jury  that 
no  one  has  the  rl^t  to  leap  from  a  moving 
train  in  flie  nlf^ittlnie^  at  an  unlighted  places 
because  he  Is  being  carried  beyond  his  desti- 
nation, with  the  expectation  of  claiming  from 
the  railroad  damages  for  any  Injury  he  may 
sustain.  His  dn^  is  to  remain  aboard  and 
demand  redress  for  the  Injury  that  may  be 
8980^14 


done  him.  *  *  *  (S)  If  the  juzy  find  firom 
the  evidence  that  W.  H.  Matthews  alighted 
from  defendant's  train  at  Ouln  In  the 
nlj^ttlme,  at  a  dark  and  nnllghted  place, 
without  requesting  that  the  train  be  s&^ped 
tor  blm  to  alight,  tiien  the  verdict  of  the 
Jury  must  be  for  the  defendant  on  all  the 
counts  of  the  complaint  which  charge  simple 
negligence  only.  •  •  •  (7)  If  the  jury 
find  from  the  evidence  that  W.  H.  Matthews 
negligently  got  ofF,  or  negligently  attempted  to 
get  off,  defmdanfs  train  at  Guln,  while  said 
train  was  in  motion,  and  was  thereby  In- 
jured, the  verdict  of  the  jury  must  be  for  the 
defendant  on  each  count  of  the  complaint 
•  *  •  (8)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant's  train  was  stop- 
ped at  Gnin  a  sufficient  time  to  allow  W.  H. 
Matthews  In  the  regular  and  orderly  way 
to  alight  therefrom,  and  that  said  Matthews 
delayed  leaving  the  train  until  It  had  start- 
ed again,  and  that  as  he  was  about  to  alight 
from  the  train  he  was  cautioned  by  some 
passenger  or  other  person  that  the  train  was 
running  too  fast,  and  that  he  had  better  wait 
and  that  notwithstanding  such  caution.  If 
any.  he  yet  attempted  to  alight  from  the 
train  while  it  was  so  moving,  and  was  Injured 
by  falling  or  being  thrown  from  said  train, 
then  be  cannot  recover  on  any  count  to 
the  complaint  which  charges  simple  negli- 
gence. (10)  If,  In  attempting  to  alight  from 
defendant's  train  under  the  circumstances 
shown  by  the  evidence  In  this  case,  W.  H. 
Matthews  failed  or  omitted  to  do  what  a 
reasonably  prudent  man  would  have  done 
under  similar  circumstances,  then  he  was 
guilty  of  contributory  n^llgence  which  will 
bar  any  recovery  in  this  case.  (11)  The 
court  charges  the  jury  that  if  It  be  true  that 
Matthews  supposed  that  he  was  at  his  sta- 
tion, and  the  defendant  company  gave  him 
no  sufficient  opportunity  to  get  off  of  the 
train  at  his  destination,  and  he  had  been 
carried  beyond  It,  the  conductor  would  have 
been  bound  on  his  demand  to  stop  his  train, 
and  return  and  put  him  o£F  at  bis  station,  or, 
falling  tbw^n,  the  defendant  would  have 
been  liable  In  damages  for  having  carried 
him  beyond  his  destlnatloa  •  «  •  (14)  If 
the  jury  believe  from  tiie  evidoice  that  the 
death  ttt  the  platotUTs  intestate  was  caused 
directly  by  disease  occurring  after  April  l, 
1900,  then  they  must  find  for  the  defendant 
(15)  The  argument  Is  not  sound  which  seeks 
to  trace  the  immediate  cause  of  the  death  of 
W.  H.  Matthews  through  the  previous  stages 
of  physical  suffering  and  months  of  disease 
and  medical  treatment  to  tbe  original  ac- 
cident on  the  railroad." 

Hie  courts  at  the  request  of  the  defendant 
gave  to  the  jury,  among  others,  the  following 
written  charge :  "  (46)  If  the  jury  find  from 
the  evidence  that  W.  H.  Matthews  negligent- 
ly got  off,  or  negligently  attempted  to  get  off, 
defendant's  train  at  the  d^t  In  Ouln,  while 
said  train  was  in  motion,  and  the  Injuries 
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he  suCFered  were  tbereby  caused,  then  the 
verdict  of  the  jntjr  must  be  for  the  defi- 
ant" 

Walker,  Tillman,  Campbell  &  Walker, 
for  ai^lant  Daniel  Collier  and  Frank 
&  White  &  Bona,  for  appeUee, 

McCLELLAJ^.  C.  3.   The  only  caption  of 
the  complaint  was  that  under  which  the 
original  counts  were  written.   To  these  sev- 
exs.\  other  counts  were  added,  but  without 
further  statement  of  the  caption.   This  cap- 
tion Is  as  follows:  "Mrs.  Florence  Matthews, 
Administratrix  of  the  Estate  of  Walter  H. 
Matthews,  Deceased,  Tersns  The  Kansas  City, 
Memphis  and  Birmingham  Railroad  Com- 
pany, a  Corporation."   There  were  six  counts 
in  the  complaint  as  originally  filed.    In  the 
first,  fifth,  and  sixth  counts  the  capacity 
In  which  plaintiff  sues  Is  thus  stated :  "The 
plaintiff,  as  administratrix  of  the  estate  of 
Walter  Matthews,"  etc.   In  the  second,  third, 
and  fourth  counts  the  capacity  is  shown  by 
this  aTenuent:   "The  plaintiff,  as  aforesaid 
[L  e.,  as  such  administrator],  claims"  of  the 
defendant  etc.   Thus  the  complaint  stood 
undoubtedly  as  a  suit  by  Mrs.  Matthews  In 
her  capacity  as  administratrix  of  the  estate 
of  Walter  H.   Matthews,  deceased,  when 
she  as  such  plaintiff  asked  leave  to  amend 
the  complaint  by  adding  thereto  count  7. 
Upon  this  request  the  court's  order  Is  this: 
"Florence  Matthews,  as  Administratrix  of 
W.  H.  Matthews,  Deceased,  v.  Kansas  City, 
M.  ft  B.  R.  R.  Co.   February  5,  1001.  Dam- 
ages.  Leave  granted  plaintiff  to  file  addi- 
tional count  No.  7  submitted  on  demurrers, 
and  continued."   This  amendment  to  the 
complaint  Is  In  the   following   language : 
"Seventh  Count   The  plaintiff  claims  of  the 
defendant  the  further  sum  of  $30,000  dam- 
ages, for  that  whereas,  on,  to-wit  the  10th 
day  of  November,  1880,  hot  intestate,  the 
said  Walter  H.  Hatthewa,  was  a  passenger 
oa  the  railroad  of  flie  defendant  which  was 
A  railway  corporation  for  die  transportation 
of  freight  and  passengers,  on  one  of  the  pas- 
senger trains  of  defendant  from  Blnnlngham 
to  Guln,  Ala.,  the  plaintiff  alleges  that  on 
■aid  date  her  Intestate  aa  snch  passenger 
was,  throngh  and  by  the  carelessness  and 
negligence    of    the  defendant's  servants, 
agents,  or  employes,  violently  throwii  from 
the  train  at  or  near  said  Gain,  Ala.,  and  ao 
greatly  injured,  bruised,  bnrt  and  sluKked 
by  the  injury  thus  snatalned        he  xtever 
recovered  therefkDm,  but  soon  thereafter 
died  on  account  of  the  aaid  Injuries."  This 
count  7  thus  became  an  Integral  part  of  a 
complaint  which  in  its  other  six  counts 
a£Brmatlvely    and   directly    showed  that 
plaintiff  was  suing  In  her  representative 
capacity.   In  that  capacity  she  moved  for 
leave  to  add  this  coimt  and  to  her  In  that 
capacity  leave  was  granted.  This  count 
moreover,  by  its  own  terms,  shows  In  a 
way  that  the  plaintiff  is  therein  claiming 


damages  in  her  rqffeaentatlve  caj/mtAty. 
It  avws  that  "her  intestate"  was  a  passenger, 
etc.,  and  that  "hw  Inteetata,"  was  Ourown 
from  the  train,  etc.  So  long  as  other  counts 
remained  In  the  case,  it  waa  not  suggested 
by  defendant  that  this  count  waa  not  filed 
and  prosecuted  by  the  plaintiff  In  her  rqnre- 
sentatlve  capadty.  A  demurrer  was  Inter- 
posed to  it  but  ther^y  no  objection  was 
made  for  d^tartnre,  or  In  other  respect  upon 
any  theory  that  It  set  forth  a  claim  In  the 
plaintiff's  Individual  capacity.  No  motion  to 
strike  it  was  made.  But  on  the  trial,  after 
some  of  the  other  counts  had  been  eliminat- 
ed on  demurrer  sustained,  and  the  aflQrma- 
tlve  charge  with  hypothesis  had  been  given 
for  defendant  as  to  all  the  rest  except  this 
count  7,  the  affirmative  charge  was  requested 
against  it  also;  and  one  of  the  ai^uments 
here  made  In  support  of  the  exception  to  the 
court's  refusal  of  that  request  Is  that  the 
complaint,  viz.,  this  count  7,  claims  damages 
for  the  plaintiff  as  an  Indlvidtial,  while  the 
proof,  If  It  makes  any  case  for  recovery, 
shows  a  right  of  recovery  In  the  plaintiff  as 
administratrix  only.  The  position  is  not 
tenable.  Several  of  the  counts  which  stood 
the  attack  of  the  demurrers,  but  as  to  which 
the  general  charge  was  given  for  defendant 
averred  unequivocally  that  plaintiff  sued  as 
admlDlstratrlx.  Though  charged  against 
they  were  still  In  the  case  for  all  the  pur- 
poses of  showing  plaintiff's  capacity;  and 
upon  this,  with  the  other  considerations  to 
which  we  have  adverted,  we  hold  that  In 
this  count  7  the  plaintiff  sues  as  the  person- 
al representative  of  Walter  H.  Matthews, 
deceased.  Lucas  v.  Plttman,  04  Ala.  616,  10 
South.  603;  Louisville  &  Nashville  Railroad 
Company  v.  Trammell,  98  Ala.  800,  9  Bontb. 
870. 

This  count  ^  its  averment  that  the  in- 
testate was  a  passoiger  on  defendant's  train, 
shows  a  duty  resting  on  defendant  to  safely 
carry  him.  It  shows,  too.  that  the  defoidant 
did  not  safely  carry  him.  There  was  need  to 
show  but  one  thing  else  in  the  suffld^t  state- 
mait  of  a  cause  of  action.  That  thing  waa 
that  the  failure  to  carry  him  aafely  was  due 
to  the  negligenoe  of  d^endanf  a  awvanta,  It 
Is  Immaterial  who  the  negligent  servants  wen, 
or  what  them  partlcnlar  atatlons  or  duties 
In  the  wervice  were.  The  intestate  having 
been  Injured  1^  the  n^ligence  of  a  servant 
of  the  defendant  according  to  the  averment 
it  is  all  the  same,  aa  reepecta  the  rlghte  of 
Intestate's  eateto  and  the  liability  of  the  de- 
fendant wbetiier  the  negligent  servant  waa 
a  trainman,  or  a  trackman,  or  a  Btattonman, 
or  what  not  The  negligent  act  of  a  servant 
of  the  carrier,  wherein  a  passenga  is  ttirowo 
from  the  carrying  train  and  injured,  la  necea- 
sarily  an  act  in  and  about  and  having  a 
bearing  (very  decided  Indeed)  upon,  the  car- 
riage of  the  passenger ;  and,  as  the  act  can- 
not be  said  to  be  negligently  done  unless  the 
doing  of  It  involves  remission  of  duty  tm  the 
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part  of  Hie  Mcrant  owed  to  ttie  passenger, 
the  chai^  liere  is  essoitially  wme  otber  tlian 
tbat,  tbroni^  fbe  neglect  of  duty  dm  Uie  pas- 
senger  from  defendants  servaiit,  tbe  passen- 
ger was  violently  thrown  from  the  train,  eta 
The  carrier  assome*  to  the  passenger  the 
dnty  of  protecting  him  fftun  tbe  n^Iigent 
acts — pretermissions  ot  duty— of  all  its  on- 
pkqrte,  and  Is  liable  iqwn  any  breach  ot  tUB 
obllgatlnL  Hmce  our  ctmclosion  that  the 
count  states  a  cause  of  actloa.  ttKmgh  it  docs 
not  in  terms  am  that  the  injury  resulted 
from  the  defradanf  s  negllgmce*  nor  that  the 
Mrranta  from  whose  negUgoue  the  Injury 
Is  alleged  to  have  reeolted  were  in  <diarge  of 
the  train,  or  the  Uke;  and,  eyidence  having 
been  adduced  *«M'"g  to  show  causal  neg- 
ligence on  the  part  of  defendants  trainmen, 
the  d^Oidant  was  not  entitled  to  the  afflnna- 
tlve  charge  <m  the  contrary  theory.  K.  C,  M. 
A  B.  R  B.  CkK  T.  Banders,  96  Ala.  807,  806. 
18  Sooth.  G7. 

No  assignment  of  the  demurrer  to  this 
coout  Bpedfled  the  objection  to  this  count 
which  we  have  J  not  considered,  and  no  as- 
signment covered  this  point,  except,  perhaps, 
one  which  was  too  genial  for  consideration 
under  the  statute.  The  count  showing  the 
duty  of  carrlw  by  deffendant  to  the  intestate, 
and  that  be  was  Injured  by  negligence  on  the 
Iiart  of  the  carrier's  sorvants,  tor  which  the 
defendant  was  responsible.  It  was  not  neces- 
sary for  the  quo  modo  of  the  Infilctlmi  to  be 
averred,  certainly  not  with  any  more  particu- 
larity than  was  need,  viz.,  that  he  "was  vio- 
lently thrown  from  the  train."  Where,  as  in 
this  case,  the  injuries  are  alleged  to  have 
caused  the  death  of  the  passenger,  and  dama- 
ges are  claimed  by  the  personal  representa- 
tive tor  the  death,  it  la  not  necessary  to  de- 
scribe the  character  of  the  hurts,  as  It  is  to 
aome  extent  wh^e  death  does  not  ensue  and 
the  injured  party  himself  sues  for  the  dama- 
ges he  has  sustained.  The  damnl^ng  fact 
here  la  the  death,  and.  beyond  showing  the 
causal  connection  between  tbe  wrong  and 
that  result,  a  description  of  the  Injuries  is 
not  necessary,  since  the  damages  recover- 
able do  not  depend  upon  any  other  charac- 
terlstlc  or  consequence  of  the  Injury  than  Its 
fatality.  A  .very  usual  form  of  averment  In 
this  class  of  cases  is  that  "tbe  Intestate  was 
thereby  so  injured  that  he  died,"  and  the 
fact  that  death  did  ngt  ensue  Immediately  up- 
on the  Injury  being  Inflicted  can  have  no 
bearing  to  require  a  further  description  of 
It  The  averment  here  Is  in  effect  that  the 
intestate  was  so  greatly  Injured,  brulstid, 
hurt,  and  shocked  by  the  Injury  he  sustained 
from  being  violently  thrown  from  the  train 
that  he  never  recovered  from  such  injury, 
bat  soon  thereafter  died  on  account  of  It 
This  Is  an  averment  to  common  understand- 
ing that  he  died  from  the  Injuries  sustained  by 
being  thrown  from  the  train,  and  Is  sufficient 

It  is  not  necessarily  negligence  for  a  pas- 
''eutier  to  alight  from  a  running  train,  even 
In  the  nighttime  and  at  a  dark  and  unllfi^ted 
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place.  It  depends  upon  die  qjeed  wllli  which 
tbe  train  is  running.  It  may  be  mnnli^E  so 
slowly  as  to  be  as  safe  to  alight  as  If  it  wwe 
standing  sbxft  still ;  and,  even  if  it  were  go- 
ing faster  that  this,  say  two  or  three  miles  an 
hour,  so  that  it  would  not  be  as  safe  to  alight 
as  if  It  were  at  rest  it  cannot  still  be  said 
as  matter  of  law  to  be  negllg^ice  to  attempt 
to  alight  It  is  a  question  for  the  jury.  Plea 
6  was  therefore  bad.  With  that  plea  In  the 
case,  the  jury  would  have  been  bound  to  And 
that  intestate  was  guilty  of  n^llgoice  In- 
alighting  while  the  train  was  In  motion,  tbe 
slightest  motion,  though  they  might  have 
believed  that  there  was  no  danger  from  that 
motion  In  tbe  act  of  alighting;  or,  finding 
even  that  the  motion  was  sufficient  to  Involve 
some  risk,  they  might  have  found  that  it 
was  such  risk  as  a  man  of  ordinary  care 
and  prudence  would  take  under  the  circum- 
stances.  The  danger  from  the  motion,  what- 
ever it  was,  was  not  necessarily  greater  be- 
cause tbe  time  was  night  and  tbe  place  was 
dark  and  unllghted.  The  passenger  may 
have  known  the  place  as  well  under  those 
circumstances  as  any  other;  and,  to  say  the 
most,  those  were  also  considerations  for  the 
jury.  The  demurrer  to  this  plea  was  proper- 
ly sustained. 

More  than  eight  months  intervened  between  , 
the  date  of  the  infliction  of  the  injuries, 
which  plaintiff  claims  caused  the  death  of 
her  Intestate,  and  tbe  date  of  bis  death.  A 
pr^lnent  Issue  on  the  trial  arose  on  tbe 
traverse  of  this  claim.  For  the  plaintiff 
It  was  sought  to  show  tiiat  the  Injuries  were 
of  a  serious  and  permanent  nature,  contin- 
uing unhealed  and  uncured  to,  and  caused, 
bis  death.  For  the  defendant  U  was  sought 
to  show  that  the  injuries  were  trivial  In  char- 
acter and  extent,  that  be  had  recovered  from 
■them  long  before  his  death,  and  that  his 
death  resulted  from  other  and  Independent 
causes.  To  this  Issue,  manifestly,  the  nature 
and  extoit  of  tbe  Intestate's  Injuries,  and 
thdr  continued  effect  upon  him,  were  of 
the  same  pertinency  as  if  he  had  not  died, 
but,  living,  liad  lilmself  sued  for  damages  re- 
sulting fnnn  the  injuries.  The  character,  ez- 
tent,  and  continuance  of  the  Injuries  con- 
stitute a  chief  matter  of  Inquiry  In  the  for- 
mer case  as  well  as  In  ttie  lattw — In  the  lat- 
ter on  the  question  of  the  amount  of  damages 
sustained  by  him,  and  In  the  former  on  the 
question  whethor  the  Injuries  caused  his 
death — and  therein  entailed  damages  recov- 
erable by  his  personal  representative.  Being 
thus  the  thing  under  Inquiry  In  this  as  In  the 
case  supposed,  evidence  of  his  complaints  of 
hurts,  attributable  to  the  alleged  negligence 
of  the  defendant,  made  throughout  the  inter- 
vening time,  was  propwly  received,  confined, 
as  it  was,  by  the  court  to  expressions  In  re- 
spect of  current  conditions  to  the  exclusion 
of  narration  of  past  conditions  and  of  the 
causation  of  the  preset  conditions  complain- 
ed of.  FhUllps  T.  Kelly,  20  Ala.  628;  Wee- 
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tern  Union  Telegraph  Company  t.  Hender- 
son. 89  Ala.  510,  7  South.  419, 18  Am.  St  Rep. 
148;  Birmingham  Union  By.  Co.  t.  Hale,  90 
Ala.  8,  8  South.  142.  24  Am.  St  B^.  748; 
Rowland  v.  Walkw,  18  Ala.  749. 

The  drcnlt  court  did  not  err  In  oTerruUng 
defendanfa  motion  to  exclude  the  testimony 
of  Mrs.  Matthews  that  her  husband,  the  Injur- 
ed man,  was  never  able  to  do  any  manual  la- 
bor attee  he  was  hurt  South  &  North  Alaba- 
ma Railroad  Omnpany  t.  HcLendoa,  68  Ala. 
•266. 

The  exception  to  the  courts  refusal  to  glre 
the  afflrmatlTe  charge  against  count  7,  re- 
quested by  defendant  Is  sought  here  to  be 
sustained  on  several  grounds.  One  of  these, 
viz.,  that  the  suit  la  by  the  plaintiff  In  her  In- 
dividual capacity  and  the  proof  does  not  show 
any  cause  of  action  in  her  Individually,  we 
ban  already  adverted  to  and  held  untenable. 

Another  ground  Insisted  upon  is  that  there 
was  no  evidence  before  the  jury  toidlng  to 
show  ihat  Intestkte's  death  was  caused  by  his 
being  thrown  from  the  train,  to  which  the 
complaint  ascribes  his  death.  It  would  serve 
no  good  purpose  to  go  into  a  dlscoseion  of  the 
evidence  relating  to  this  matter.  It  must  sof- 
flce  fw  us  to  say  that  we  Und  that  there  was 
erldoice  adduced  before  the  Jury  tending  to 
^  show  that  the  fall  fh»n  the  train  warn  the 
caose,  or  a  proximately  contributory  cause,  of 
Intestate's  death. 

Another  Insistence  Is  that  tliere  was  a  fatal 
variance  betwem  the  averment  of  this  count 
and  ^  proof  In  respect  of  the  Infliction  of 
the  alleged  injuries  upon  Matthews,  the  in- 
testate, in  respect  of  the  quo  modo  of  their 
infliction  in  this,  fbat,  while  the  count  al- 
leges that  "he  was  violently  thrown  from  the 
train  and  so  greatly  Injured,"  eto.,  the  proof 
Is  that  he  voluntarily  stepped  from  the  mov- 
ing train  onto  the  station  platform,  lost  bis 
footlog.  and  fell,  receiving  the  allied  inju- 
ries. It  IB  to  be  conceded  that  there  la  not 
In  every  sense  precise  correspondence  between 
this  averment  and  the  proof.  Intestate  was 
not,  strictly  speaking  thrown  vlolratly  ttom 
tba  train.  He  steroed  from  the  train.  But 
when  he  stepped  fnHn  the  train,  Ite  motion 
had  Imparted  a  momentum  to  his  body,  which 
whea  he  set  his  foot  on  the  platform,  threw 
Um  violently  down,  so  that  an  accurate  state- 
ment of  Oie  occorrence  proved  would  be  this : 
That  Intestate,  throi^rh  the  negligence  ot  de- 
fendant's servants,  was  by  the  motion  of  the 
train,  as  he  attempted  to  alight,  thrown'  vio- 
lently to  tlw  ground,  uid  thereby  so  greatly 
Injured,  etc.,  that  he  died.  In  a  sense,  being 
violently  thrown  down  by  the  train  as  he 
was  in  the  act  of  leaving  it  was  being  thrown 
from  it  It  1b  iwobable  on  the  evidence.  In- 
deed, that  the  violence  to  his  person  which 
threw  him  down  bad  Ita  Initial  effect  upon 
hla  body  just  as  be  set  his  foremost  fOot  on 
the  platform — ^tfae  evldsice  shows  that  he  did 
not  Jump  with  both  feet,  but  that  he  stepped 
with  his  1^  footH-and  started  his  fall,  while 
the  other  foot  waa  yet  on  the  step  of  the  car. 


If  this  were  so.  it  Is  entirely  accurate  to  say 
that  he  was  tlirown  from  the  car.  We  think 
the  evidence  substantially  supports  the  aver- 
ment and  that  Is  sufflclent  S.  A.  &  A.  P. 
By.  Co.  V.  Gillnm  (Tex.  Civ.  App.)  80  S.  W. 
697;  T.  &  P.  By.  Co.  v.  Williams,  62  Fed. 
440;  10  a  C.  A.  463 ;  Hindman  v.  TImme,  8 
Ind.  App.  416. 36  N.  m  1046;  L.  8.  ft  M.  8.  Ry. 
Co.  V.  Hundt  140  IlL  625,  80  N.  EL  468;  TeL 
C&  v.I^ch.  95  Qa.  629;  20  8.il  500;  a  H.  & 
L  B.  B.  Ca  V.  Bevatoe^  17  Ind.  Aw.  667,  46 
N.  B.  362;  Moser  v.  8t  P.  ft  D.  B.  B.  Co.,  42 
Minn.  480.  44  N.  W.  580;  WllKm  T.  Bmitta. 
ixl  Ala.  170,  119,  ao  Booth.  184. 

it  Is  farther  Imriatea  lliat  the  allbmatlve 
charge  should  have  been  givm  for  dotendant, 
for  that  the  evidence  without  conflict  shows 
that  Matthews  was  guilty  of  negligoice  which 
proximately  cmtrlbated  to  hla  Injury  in  at- 
tempting to  get  off  the  train  when  and  as  he 
did.  We  do  not  find  tbSm  to  be  tiie  fttct  One 
phase  of  the  evidence  tends  to  show  that  his 
attempt  to  alight  vaa  made  what  ttie  train 
had  just  started  and  waa  moving  very  slowly, 
probably  not  bejond  tibe  rate  of  a  mile  at  two 
an  boor.  Tlunigfa  it  was  night  and  the  place 
was  not  lighted,  the  jury  migfat  have  found 
that  he  knew  precisely  the  nature  end  loca- 
tion of  the  platform,  u  be  lived  at  tiiat  sta- 
tion and  had  fMqQent  occasion  to  get  on  and 
off  trains  there;  and  there  la  no  tendency 
of  the  evidence  to  show  that  he  mlscalcnla^ 
ed  his  proposed  footing  on  the  platfwm.  It 
was  solely  tot  the  jury  to  say.  In  view  of  ttkla 
aspect  of  the  evidence,  whether  he  was  neg- 
ligent in  making  the  attempt  to  alight,  as 
has  been  often  decided.  Nor,  In  our  (H>Inlon, 
can  it  be  said  as  matt^  of  law  that  he  was 
negligent  in  the  manner  of  his  attempting 
to  alight ;  i.  e.,  on  hla  left  foot  the  train  mov- 
ing to  his  left  A  trato  may  be  moving  so 
slowly  as  to  admit  of  this  being  done  with- 
out danger,  and.  on  the  evidence  as  to  the 
speed  or  apparent  speed  of  the  train  when 
the  attempt  was  made.  It  was  for  the  jury  to 
say  whether  a  man  of  ordinary  prudence 
would  have  made  the  attempt 

Charge  3  refused  to  defendant  Is  an  apt 
illustration  of  the  fact  that  much  is  said, 
and  properly  said.  In  the  opinions  of  appel- 
late courts,  which  is  not  proper  to  be  given 
In  charge  to  juries.  This  excerpt  from  the 
opinion  in  East  Tenn..  Ta.  ft  Oa.  By.  Co.  v. 
Holmes.  97  Ala.  332,  12  South.  286,  is,  as 
applied  to  the  case  at  bar,  potently  abstract 
and  argumentative;  and  the  same  Is  true  of 
charge  11.  Charge  6  waa  properly  refused 
on  considerations  adverted  to  above,  having 
reference  to  the  issue  of  contributory  negli- 
gence vel  non. 

If  the  court  erred  in  refusing  the  seventh 
charge  requested  by  the  defendant,  the  error 
was  cured  by  the  giving  of  defendant's  forty- 
sixth  charge,  which  was  In  substance,  and 
ahnoat  literally,  idratlcal  with  charge  7. 

Charges  10  and  16  refused  to  defendant 
were  bad  for  falling  to  hypothesize  that  la- 
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testate's  negligence  therein  referred  to  In 
point  of  fact  contributed  to  hla  Injury. 

The  evidential  fact  bypotbeelxed  In  charge 
9,  ftB  to  Matthews  being  cautioned  against 
mnlrlng  the  attempt  to  alight,  did  not  demote 
strata  the  n^grace  of  such  attempt  The 
question  was  stlU  for  the  iurj. 

Judge  Bfatthews'  death  maj  have  been  dl< 
rectl7  caused  by  disease  occorring  months 
after  his  injury,  but  this  disease  may  have 
yet  been  caused  by  the  Injury,  and  defendant 
would  be  liable  for  the  death;  the  chain  of 
causation  starting  with  defendant's  neg- 
ligence and  ending  In  Matthews'  death. 
Armstrong  v.  Montgomery  St  Ky.  Co,  123 
Ala.  233,  26  South.  949.  Charge  14  was  there- 
fore bad. 

Charge  15  requested  by  defendant  Is  a 
pore  and  express  argument 

We  are  not  prepared  to  say  that  the  ver* 
diet  of  the  Jury  was  so  palpably  against  the 
evidence  as  to  Jnstl^  hb  in  the  conclusion 
that  the  court  below  erred  In  overruling  tlie 
motion  for  a  new  trial. 
Afllrmed. 

HARALSON,  TYSON,  and  DOWDBLU 
J  J.,  concur. 


ROlfANO  T.  BBOOKS. 
(8iq»renw  Gonrt  of  Alabama.  Nov.  29,  1901.) 
L  AonoNs— Joinder— ToBT  and  Ooimuor. 

An  action  for  deceit  ia  the  sale  of  goods  and 
an  action  for  breach  of  contract  in  the  sale 
thereof  cannot  be  joined. 

[Ed.  Note.— For  cases  In  point  see  voL  1, 
Cent  Dig.  Action.  {  479.] 

2.  Fbiucipai,  and  AoBira^BjmnMHTAiaows 
or  Aosht— AnHissiBiuTT. 

Where,  In  an  action  for  false  representa- 
tioDs  In  the  sale  of  goods,  the  evidence  showed 
that  i^aintifl  bought  them  from  a  third  person, 
and  that  defendant  shipped  them  to  plaintiff 
with  a  draft  for  the  agreed  price  attached  to  the 
bill  of  ladii^,  the  ezclnslou  of  evidence  of  the 
representations  made  by  the  third  person  as 
deimdanfg  agent  in  inducing  the  sale  was 
reversible  error. 

[Ed.  Note.— For  cases  hi  point  see  vol.  40, 
Cent  Dig.  Principal  and  Age^  H  838-&41.] 

Appeal  from  City  Court  of  BeBsemer ;  W. 
Frank  Porter,  Jadga 

Action  by  Mike  Romano  agaluBt  Georg* 
W.  BnKdcs.  From  a  Jndgmoit  for  defends 
ant  plalntur  appeals.  Reversed. 

Rehearing  denied  February  14, 1906. 

Trotter  &  Odell.  for  appellant  J.  A. 
EsteB  and  W.  K.  Smith,  tor  appellee; 

DOWDiaXk  J,  One  of  the  grounds  of  de- 
mnrrer  whldEi  the  trial  court  sustained  to  the 
oomplalnt  was  for  a  mlajolnder  of  causes  of 
aetttm.  The  flrst  connt;  wUcb  claimed  dam- 
ages for  deo^t  in  ttie  sale  of  a  car  load  of 
oats,  was  In  case,  while  the  third  count 
botb  am  originally  filed  and  as  amended* 
flounted  <m  a  breach  of  contract  In  the  sale. 

This  omstltnted  a  misjoinder  of  causes 
of  action  tiiat  made  the  complaint  subject 
to  tbit  demurrw  InterpoBed,  and  the  court 


so  proporly  ruled.  The  cauae  was  thok  tried, 
.  as  the  Judgment  ledtea,  cm  tha  flrat  and  sec- 
ond county  by  ttw  oonrt  without  a  Jury. 
The  first  count  as  abore  gtated,  was  for  de- 
celt  In  the  Bale  of  titw  oats.  Tbe  Becmd  oonnt 
was  fbr  teeadi  of  warranty  In  tbe  aalew  To 
tluse  counts  the  general  Issue  was  pleaded. 

Sam  Romano,  tbe  brother  <tf  the  plaintiff, 
testified  Utat  he,  acting  for  the  plalntto; 
purchased  the  car  load  of  oats  In  question 
frinn  one  Oulnn,  who,  plaintiff  claimed,  acted 
as  tbe  agent  of  tbe  dafendant  In  the  sale. 
The  plalntlfl  aongbt  to  show  by  this  wltneBS 
the  rq^resentatlon  made  1^  fbe  said  Gulnn 
in  the  sale,  to  which  the  defendant  objected 
until  the  agency  of  Oulnn  and  bis  authority 
as  such  agent  to  bind  the  idalntlfl  was  first 
shown.  AgaioBt  tids  obJectUm,  bat  with  tb» 
understanding,  however,  that,  unless  tbe 
plaintiff  should  show  tbe  agency  of  Oulnn. 
the  same  was  to  be  subsequently  ruled  out  the 
witness  was  permitted  to  testify  that  Oulnn 
represented  the  oats  to  be  Texas  standard 
rust-proof  oats  and  sound,  and,  further,  that 
the  oats  turned  out  not  to  be  standard  rust- 
proof oats,  and  were  unsound.  This  witness 
further  testified  that  Oulnn  was  the  agent 
of  the  defendant  but  on  bis  cross-exami- 
nation, it  was  shown  that  this  was  only  the 
conclusion  of  the  witness ;  for,  when  asked 
how  he  knew  that  Oulnn  was  the  agent  of 
Rrooks,  he  answered:  "Because  I  bon^t 
them  from  Oulnn,  and  they  were  shipped 
direct  from  Brooks."  It  was  not  prarmls- 
aible  for  the  witness  on  this  evidence  to 
state  as  a  fact  that  Oulnn  was  the  agent  of 
Brooks.  The  oats  were,  as  the  testimony 
of  this  witness  showed,  billed  and  shipped 
direct  to  the  plaintiff,  and  a  draft  drawn 
with  the  bill  of  lading  attached.  One  other 
witness.  Harden,  testified  to  having  pur- 
chased oats  the  same  year  from  the  de- 
fendant but  could  not  say  that  be  purchased 
through  an  ag«it  though  probably  he  may 
have  bought  through  Oulnn.  On  motion  of 
the  defendant  the  court  excluded  all  the  evi- 
dence of  the  agency  of  Onlnn.  and  all  evi- 
dence as  to  the  representations  made  by  him, 
and  rendered  Judgment  in  favor  of  tbe  de- 
fendant 

The  evidoice  being  that  the  plaintiff  bou^t 
tbe  oats  from  Gninn,  and  that  Brooks  shipped 
the  oats  to  plaintiff  with  draft  for  tbe  ageeeA 
purchase  price  attached  to  bill  of  lading,  it 
was  opm  to  the  Inf  oence  tliat  Oulnn  was  act- 
ing as  the  agent  of  Brooks  In  tbe  sale  of  tbe 
oato;  and,  this  b^ng  true,  It  was  error  to 
exclude  the  evidence  as  to  the  representations 
made  by  Oulnn.  With  this  evidence  in  as  to 
tbe  reiHresentatlims  made  by  Oulnn,  we  can- 
not affirm  that  the  trial  court  would  not  have 
rendered  a  Judgment  in  favor  of  the  plalntlffL 
Under  the  iffindple  laid  down  In  Firat  Na- 
tional Bank  V.  Cbaflln  et  aL.  118  Ala.  246, 
24. South.  80,  the  exclusion  of  the  evidence 
as  to  tbe  representations  made  by  Oulnn 
eouBUtntes  mror  for  which  tbe  Judgment  at 
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tbe  trial  court,  altbongh  the  can  waa  tried 
widumt  a  Svacy,  mast  be  rereraed. 
Rerersed  and  remanded. 

McGLELIiAN.  C.  X.  and  HARALSON  and 
TTBON,  JJ^t  concnr. 


8TATD  «c  teL  NORWOOD  t.  OLBM,  CSttk 

of  Olreult  Gonrt 

(Bnpreme  Court  of  Alabama.  Jane  1,  1005.) 

Appeal  —  Disuibsal  —  Revikw  Ikxiteot- 
UAL  —  Denial  of  Mandauus. 

Where,  pei:diD|r  an  aiv>eal  from  a  Judgment 
denying  a  petition  for  mandamus  to  compel  the 
clerk  of  the  circnit  ooart  to  issae  an  execution 
on  a  judgment,  the  time  fixed  by  Code  1886.  i 
1880,  tor  tlie  usQantM  of  an  execution  expirM, 
the  appeal  will  be  dtimiwed. 

Appeal  from  Circuit  Court,  Limestone 
County;  D.  W.  Speake,  Judge. 

"To  be  oflBdally  reported," 

Petition  for  mandamus  by  the  state,  on  the 
relation  of  Willie  Emma  Norwood,  against 
J.  E.  Clem,  to  compel  respondent,  as  clerk 
of  tbe  circuit  court,  to  issue  an  execution  on 
a  judgment  From  a  judgment  and  order 
denying  the  petition,  relator  apprala.  Ap- 
peal dismissed. 

Brie  Pettus  and  Martin  &  Martin  for  ap- 
pellant H.  a  Thacb  and  W.  R.  Walker, 
for  appellea 

DENSON,  J.  This  Is  a  proceeding  by  man- 
damus, commenced  by  the  relator  against 
the  respondent,  as  clerk  of  the  drcnit  court 
of  Limestone  county,  to  compel  the  issuance 
of  an  execution  on  a  judgment  alleged  to 
have  been  rendered  In  said  court  In  favor 
of  the  relator  on  the  20tfa  day  of  January, 
1901,  against  the  LousItIIIo  ft  NashTllle  Rail- 
road Company.  On  tbe  presentation  of  the 
petition  to  the  judge  of  the  Eighth  judicial 
circuit  on  tbe  10th  day  of  January,  1005,  he 
entered  on  the  petition  an  order  denying  the 
alternative  writ  It  is  from  that  order  the 
present  appeal  was  taken. 

Section  1880  of  the  Code  of  1896  provldea 
for  the  issuance  of  an  execution  on  a  judg- 
ment at  any  time  within  a  year  after  the 
rendition  of  the  Judgment  It  cannot  be  ques- 
tioned that  the  issuance  of  an  execution  by 
the  clerk  on  a  judgment  Is  a  ministerial  duty, 
which  may  be  compelled  by  mandamus;  and 
It  may  be  conceded  that  at  the  time  the  re- 
lator presented  her  application  to  the  circnit 
judge  for  the  writ  she  was  on  the  face  of 
the  application  entitled  to  have  the  alterna- 
tive writ  awarded.  But  It  clearly  appears 
from  the  petition  that  to  grant  the  alterna- 
tlve  writ  at  this  time  would  be  a  vain  and 
useless  thing  to  do,  as  it  affirmatively  appears 
that  the  time  within  which  an  execution 
could  have  issued  on  the  Judgment  has  ex- 
pired and  the  judgment  is  now  dormant  If 
this  court  should  reverse  the  order  made 
by  tbe  drcnlt  Judge,  and  order  tbe  LBsnance 
t>7  Ilia  oC  tbe  rule  nisi  to  the  clerk,  cm  the 


retom  of  the  clerk  that  the  time  wlthtn 
which  an  execution  could  issue  had  expired, 
the  court  would  have  no  authority  to  award 
a  peremptory  writ  compelling  him  to  Issue 
the  execution.  To  make  sach  an  order  would 
be  to  require  the  clerk  to'  violate  the  law. 
Code  1896.  |  1880.  It  Is  well  settled  on 
reason  and  authority  that  mandamus  will  not 
lie  to  compel  any  officer  to  do  an  act  whlcdi, 
without  Its  command.  It  would  not  be  lawful 
for  him  to  do.  Moees  on  Mandamus,  58,  89 : 
State  r.  Judge.  16  Ala  740.  If  tbe  court 
were  to  require  the  clerk  to  issue  the  execu- 
tion on  the  Judgment  and  tbe  clerk  staonld 
comply  with  the  order,  on  petition  by  the  de- 
fendant in  execution  to  the  drcolt  court  for  a 
supersedeas  of  the  execution,  oh  the  ground 
that  the  Judgment  was  dormant  at  the  time 
the  execution  was  Issued,  it  would  be  the 
clear  right  of  tbe  defendant  to  have  the  exe- 
cution superseded.  So  It  would  seem  to  fol- 
low that  the  question  Involved  In  the  proceed- 
ings has  become  ImmatwlaL 

Where  acts  soi^ht  to  be  compelled  by  man- 
damus have  become  Impossible,  or  In  any 
otbst  way  the  questions  Involved  in  the  pro- 
ceedlngs  have  become  immaterial,  the  appeal 
will  be  dismissed.  Bncy.  PI.  it  Pr.  vol.  18, 
p.  882.  note  2;  Comer  v.  Bankhead,  70  Ala. 
186,  on  page  145  (6th  headnoto) ;  County  of 
Montgomery  v.  Montgomery  Traction  Com- 
pany, 140  Ala.  468,  87  South.  208;  State  v. 
Martin  (Fla.)  86  South.  862;  Qalvin  v.  Da- 
vidson (Fla.)  87  South.  576;  State  v.  MarUn. 
44  Fla.  175,  32  South.  926;  Broward  v.  Bow- 
den,  89  Fla.  761.  2S  South.  489;  Stete  v.  Com- 
missioners, 27  Fla.  488,  8  South.  749;  Mills 
r.  Green.  160  U.  &  651,  16  Sup.  Ct  132. 
40  L.  Ed.  293.  We  are  of  the  opinion  that 
the  appeal  should  be  dismissed,  and  It  la 
so  ordered. 

As^Mal  dismiased. 

McGLBLLAN,  Q  J.,  and  DOWDBLL  and 
ANDERSON,  JJ.,  concur. 


8TATB  ex  reL  GASB  v.  LYONS,  Mayor. 

(Supreme  Court  of  Alabama.  June  15,  1906.) 

Apfeax^Dibmie»al— Rkvicw  InipraciuAL— 
Dettial  or  MANDAiras. 
Where,  pending  an  appeal  from  a  Judgment 
denying  a  petition  for  mandamus  to  compel  the 
restoration  of  relator  to  an  office  bora  which 
he  was  Illegally  removed,  be  was  legally  re- 
moved, the  appeal  will  be  diwinlmeil 

Appeal  from  Circuit  Ooart,  Mobile  County ; 
Samuel  B.  Browne,  Ju^e. 

"To  be  officially  reported." 

Petition  for  mandamus  by  tiie  state,  on  the 
relation  of  John  Case,  agaList  Pat  J.  Lyong, 
to  compel  respondent  as  mayor  of  the  city 
of  Mobile,  to  restore  relator  to  the  office 
of  chief  of  police.  From  a  Judgment  denying 
the  petition,  relator  appeals.  Appeal  dis- 
missed. 

Pitts  ft  Stoutz,  for  appellant  B.  B.  Boone 
and  Gregory  L.  &  H.  T.  Smitb,  for  appellee. 
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TT80N,  J.  The  appeal  In  this  cause  la 
from  a  Judgment  r^idered  by  the  trial  court 
opon  a  final  hearing  denying  appellant's  pe* 
tltion  for  a  writ  of  mandamus  to  compel  bis 
rest(M«tt(Ht  by  the  mayor  of  tlie  of  Mobile 
to  the  office  of  chief  of  police  of  that  dty,  of 
which  he  was  deprived  by  the  action  of  that 
officer  in  ordering  his  removal.  After  this 
judgment  was  rendered,  and  after  this  appeal 
was  taken,  it  is  made  to  appear  to  this  court 
that  appellant  was  legally  removed  from  or 
deposed  of  the  office  by  proper  proceedings 
bad  by  the  dty  coundl  of  Mobile ;  and  motion 
is  here  made  to  dismiss  tlie  appeal  upon  the 
ground  that  Ills  lawful  removal  t^mlnatea 
bia  right  to  the  office,  and  therefore  there 
la  no  longer  an  existing  actual  controversy 
between  the  parttes  involving  real  and  sub- 
stantial rights  to  be  determined. 

It  is  not  controv^ed  but  that  the  action 
of  the  dty  coundl  was  l^al  and  had  the 
effect  of  removing  the  appellant  from  the 
office  to  which  he  now  seeks  to  be  restored. 
Should  we  conclude  that  the  trial  court  erred 
In  refoBlng  the  writ,  and  therefore  reverse 
the  Judgmoit  and  order  it  to  be  Issued  com- 
manding the  mayor  to  restore  blm  to  the 
office,  It  is  clear  that  it  could  not  be  obeyed  by 
him.  "It  Is  a  fundamental  principle,"  says 
Mr.  High,  in  his  work  on  Extraordinary 
Ronedlee,  "that  the  writ  will  never  be  grant- 
ed In  cases  where.  If  Issued,  it  would  prove 
unavailing;  and  whenever  It  1>  apparrait  to 
tbe  court  that  Uie  object  sought  la  impossible 
of  attainment,  •  •  •  so  that  tiie  granting 
o£  the  writ  will  necessaxily  be  ftultleaa,  tbe 
court  will  refuse  to  Interfere."  Bx  parte 
Da  Boae,  H  Ala.  2SL  In  Ckuner  t.  Bankbead, 
70  Ala.  136,  tbe  antellant,  C(nner,  applied 
to  the  Iowa*  court  far  a  writ  of  mandamus  to 
compel  tiie  reqwrndent,  Bankliead,  as  warden 
of  the  state  peoitentlary,  to  deliver  to  him  the 
number  ot  convicts  to  which  he  was  entitled 
under  tala  contract  with  tbe  warden.  The 
trial  court  austalned  a  demurrer  to  the  peti- 
tion, dismissed  It,  and  refused  to  award  the 
writ  Pending  the  appeal  to  tiiia  court  fba 
contract  upon  which  Comer  predicated  bis 
right  to  the  convicts  expired.  This  court 
said:  "When  these  proceedings  were  insti- 
tuted— ^August,  1881 — ^tbe  relator  (Comer)  was 
entitled  to  the  relief  herein  above  Indicated. 
He  was  also  entitled  to  relief  when  the 
drcult  court  pronounced  Judgment  on  the  de- 
murrers, when  tbe  appeal  was  taken,  snd 
when  tbe  cause  was  argued  and  submitted  to 
this  court  for  decision.  The  time  has  now  ex- 
pired vrithln  which  the  warden  was  author- 
ized to  deliver  any  convicts  under  the  con- 
tract Tbe  consequence  is  that  no  writ  of 
mandamus  can  be  awarded." 

l^iis  prlndple  has  been  expressly  applied 
in  many  cases  where  a  public  officer  sought  by 
writ  of  mandamus  a  restoration  to  the  office 
and  pending  the  litigation  his  term  of  office 
expired.  In  all  of  them  tbe  courts  have 
unlfonnlr  bald  that  tbe  writ  would  not  be 


awarded,  becaiue  nothing  could  be  accom- 
plished by  its  issuance.  Woodbury  v. 
County  Commiaslon«^  40  Me.  304;  Colvard 
V.  Graham  County  Com.,  95  N.  G.  61S ;  Grlst- 
man  v.  Peck,  90  III.  150;  Potts  v.  Tuttle, 
79  Iowa,  253,  44  N.  W.  374;  Lacoste  v.  DuOfy, 
49  Tex.  767.  30  Am.  Rep.  122.  In  tbe  case 
last  cited  the  term  of  office  of  the  appellant 
NEpired  pending  tbe  appeal.  The  court  said : 
"It  has  not  been  customary  In  this  court  to 
dedde  questions  of  Importance  after  their 
decision  has  become  useless,  merely  to  ascer- 
tain who  Is  liable  for  the  cost.  The  amount 
of  business  of  practical  importance  would 
forbid  that  the  time  of  the  court  should  be  so 
occupied.  As  the  condition  of  the  case  Is 
now  such  that  the  court  could  not  render 
an  effective  judgment  upon  Its  reversal,  tbe 
cause  Is  dismissed."  In  tbe  recent  case  of 
County  of  Montgomery  v.  Montgomery  Trac- 
tion Company,  140  Ala.  458.  37  South.  208,  this 
court  dismissed  the  appeal.  We  there  said: 
"The  cause.  In  short  has  become  a  moot  case. 
There  is  no  occasion  or  necessity  for  a  judg- 
ment here,  and  no  &a.H  to  be  accomplished 
by  any  judgment  we  might  render,  and  we 
therefore  decline  to  considCT  the  cue  as 
now  presented  on  its  wiglnal  merits.  2  Gyc. 
533  et  seq."  Norwood  v.  Clem,  89  South. 
214.  Such  Is  tbe  practice  of  ttie  Supreme 
Court  of -the  United  States  whenever  it  Is 
made  to  appear  to  that  court  that  the  ques- 
tions presoited  for  dedslon  are  moot  or 
abstract  California  t.  8an  Pablo  ft  T.  IL  B., 
140  U.  S.  308,  13  Sup.  Ct  876,  87  L.  Bd.  747 ; 
Little  T.  Bowers,  134  V.  S.  647.  10  Sup.  Ot 
620,  38  L.  Ed.  1016;  Kimball  v.  Kimball, 
174  U.  8.  168,  19  avo.  Ot  689,  48  L.  Bd.  082. 
ikppeal  dismissed. 

McCLBLLAN,  0.  3^  and  DOWDBLU 
SIMPSON,  and  DBNSON,  JJ.,  concur. 


CHATTANOOGA  NAT.  BCILDING  ft  LOAN 
ASS'N  V.  VAUGHT. 

(Supreme  Court  of  Alabama.   May  9,  1905.) 

1.  Homestead  —  ConVETANCE  —  Aoknowl- 

EDGHIKT  BT  WlFE  —  VALIDITT. 

Where  there  was  no  examination  of  or 
acknowledgment  by  a  wife  joining  her  husband 
in  executing  a  mortgage  of  his  homestead,  the 
certificate  of  acknowledgment  is  void  for  want 
of  authority  to  make  it. 

[Bd.  Note.~For  cases  in  point  see  voL  25, 
Cent  Dig.  Homestead,  H  212,  213.] 

2.  ackhowleugubnt  ~  lufbachment  bt 
Paboi.  Bvidekce. 

Parol  evidence  Is  admissible  to  prove  the 
falsity  of  a  certificate  of  acknowledgment  of  a 
conveyance  of  land. 

[Ed.  Note.— For  cases  In  pohit,  see  vol.  1. 
Cent  Dig.  Acknowledgment  IS  20O-200,  345, 
846.] 

Appeal  from  Circuit  Court  JaAstm  Ooon- 
ty :  J.  A.  BUbro.  Judge. 
*^  be  <rfDclall7  rettortM.** 
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89  SOUTHERN  BJGPORTBB. 


(Ala. 


Actloa  by  tiie  Obattanooga  Batldlng  & 
Loan  Association  against  John  H.  Yaugfat 
From  a  Jnd^ent  tar  dtfendant,  plaintiff  ap* 
peals.  Affirmed. 

J.  O.  Brown  and  John  T.  Proctor,  for  ap- 
pellant  TlrgU  BonldlD,  for  anwllm* 

D0^>BLl4  J.  TUs  Is  a  statntory  action 
In  the  nature  of  «]ectin<mt  The  detoidantfs 
plea  was  not  gatlty.  The  plalntUTs  right  to 
recorer  was  based  on  a  mortgage  purport- 
ing to  have  beesi  execoted  hj  tbm  defendant 
and  his  wlf&  The  land  oouT^ed  In  the 
mortgage  constltated  the  homestead  of  the 
defendant  The  defendant  oOanA  evidence 
tending  to  show  that  the  certlflcate  of  the 
wife's  examination  and  acknowledgment  was 
false^  and  that  in  fact  no  eramlnatlon  of 
an  acknowledgmmt  by  the  wife,  as  certified 
tOt  was  ever  had.  The  plaintiff  offered  evi- 
dence In  rebuttal  of  this.  This  being  the 
only  defense,  the  plaintiff  reanwted  In  wrltr 
Ing  the  genmtl  afflrmatlve  cbargeh  whldi  the 
court  refused. 

If  In  fact  there  was  no  examination  of  the 
wife,-  and  no  a(^nowIedgniait  by  hw,  before 
the  officer  making  the  certificate  of  examina- 
tion and  ac^owledgment,  thai  snch  certificate 
Is  absolutely  Told  for  want  of  authority  In 
law  to  make  it;  in  otbet  words,  the  officer 
was  without  Jurisdiction  to  make  the  cer- 
tificate. And  this  differentiates  the  present 
case  from  that  line  of  cases  beginning 
Willi  Monroe  t.  Arthur,  126  Ala.  8C2,  2S 
South.  476,  86  Am.  St  Rep.  86,  where  the 
invalidity  of  the  Instmment  was  based  on 
a  disqualifying  interest  In  the  ofilcer  taking 
the  aduiowledgment  We  have  held  that 
the  act  of  an  offlcw  In  taking  snch  acknowl- 
edgment Is  in  its  nature  a  Judicial  act  The 
rule  Is  Qiat  a  Judgment  rendered  by  a 
court  having  Jurisdiction  of  the  person  and 
the  subject-matter  Is  not  c/pm  to  collateral 
attadE,  though  such  Judgment  may  for  ex- 
trinsic cause  or  reason  be  declared  void  on 
direct  proceedings;  but  the  rule  Is  different 
where  the  Judgment  is  void  for  want  of 
Jurisdiction,  whether  of  the  person  or  sub- 
ject-matter, in  the  court  rendering  It  and  In 
which  case  it  may  be  collatorally  assailed. 
Watts  V.  Frazer,  80  Ala.  186;  Mortgage  Oo. 
V.  Peebles,  102  Ala.  241.  14  South.  656; 
Mortgage  Oo.  v.  Payne.  107  Ala.  578. 18  South. 
164  ;  17  Am.  &  En^.  Bnc.  Law  (2d  Ed.)  p. 
1046.  In  Monroe  v.  Arthur,  supra,  the  officer 
taking  the  acknowledgment  had  JurisdictioQ 
of  the  general  subject  so  to  apeak,  and  of 
the  person  whose  acknowledgment  was  taken, 
and  the  certificate,  which  In  all  other  respects 
was  regular,  being  Invalid  for  extrinsic 
reasons,  like  a  Judgment  of  a  court  under 
the  same  conditions  and  circumstances,  was 
unassailable,  exc^t  on  direct  attack. 

It  was  competent  for  the  defendant  to  show 
by  parol  evidence  the  falsity  of  the  certifi- 
cate, as  was  done  in  this  case,  and  with  this 
evidence  in  the  court  very  pmperiy  refused 


the  afflrmatlTe  diarfe  reonestad  by  ttie  plain- 
tiff. 

The  Judgment  of  the  circuit  Lourt  is  af- 
firmed. 

McCLELLAN,  a  J.,  and  HARALSON  and 
£>ENSON,  JJ^  eoncor. 


ALABAMA  CONST.  GO.  v.  MEADOR. 
(Supreme  Court  <tf  Alshsms.  .^ril  19,.1900D 

SiooHDABT  BviDxnos— lioer   Doomuunr  — 
PsoDF  OF  Co NTBKT8— Foundation. 

Evidence  tbat  phUntlff  had  left  a  letter 
with  certain  attorneys,  that  he  had  made  dili- 
gent search  few  the  letter  mi  two  dlflCvent  oe- 
caalooB,  and  that  the  attorners  liad  searched  in 
the  place  where  they  kept  their  correspondence, 
etc.,  but  without  any  proof  by  the  attorneys 
with  reference  to  the  search  made  by  them 
among  their  documents,  or  that  the  attorneys* 
evidence  could  not  be  i««dncBd,  wss  Insnffl- 
cient  to  justify  the  Introduction  of  secondary 
evidence  as  to  its  Contents. 

[Ed.  Note. — For  cases  In  point,  see  rti.  20, 
Cent.  Dig.  Evidence^  H  606,  684J 

Appeal  from  Circuit  Court  Oalboun  Ooun^ 
ty;  John  Pelham,  Judge. 

"To  be  officially  reported." 

Action  by  D.  J.  Meador  against  the  Ala- 
bama Construction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

The  appellee  testifying  in  tils  own  behalf 
stated  tbat  In  October,  1901.  he  received  a 
letter  from  D.  B.  Lacy,  one  of  the  def^d- 
ants;  that  shortly  prior  to  the  bringing  of 
this  suit  he  had  delivered  the  letter  to  Can- 
terberry  ft  Glider,  his  attorneys  at  Linden, 
Ala.;  tbat  witness  went  to  their  office  to 
search  for  the  letter,  and  with  their  assist- 
ance searched  In  the  place  where  they  kept 
their  correspondence,  and  that  they  were  not 
able  to  find  the  letter;  that  on  two  different 
occasions  witness  and  Canterberry  ft  Ollder 
made  search  in  all  the  places  where  the  lat- 
ter kept  their  correspondence,  at  one  time 
spending  an  hour,  and  the  second  time  about 
two  hours,  and  that  the  letter  could  not  be 
found;  that  witness  did  not  have  the  letter, 
and  had  not  seen  it  since  It  was  delivered  to 
Canterberry  ft  Ollder ;  and  that  he  was  able 
to  state  the  contents  thereof  from  memory. 
Thereupon  the  plaintiff  asked  the  witness  to 
state  the  contents  of  the  letter,  to  which  the 
defendants  objected  on  the  ground  that  suffi- 
cient predicate  had  not  been  laid  for  the  intro- 
duction of  secondary  evidence  of  Its  contents. 

The  court  overruled  the  objection,  and  the 
defendants  excepted,  and  the  witness  then 
stated  the  contents  of  the  letter.  Under  the 
opinion  of  the  court  It  Is  not  necessary  to  set 
out  the  other  rulings  of  the  court  to  which  ex- 
ceptions were  reserved.  There  were  verdict 
and  Judgment  for  the  plaintiff,  and  the  de- 
fendants appeal. 

Blackwell  ft  Agee,  for  appellant  Ejiox, 
Acker  ft  Blackman,  for  appellee. 
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AMDBR80M,  J.  While  do  geneml  role  can 
be  laid  down  as  to  tbedegne  of  diUgencatobe 
naed  In  nuklnK  aeardi  for  the  original  doco* 
ment  in  ordor  to  lay  a  predicate  tot  the  In- 
trodactlon  of  secondary  erldence  of  the  con- 
tarta  thereof.  It  ilepraidlng  largely  npon  the 
drcnnwtancee  of  the  case  and  the  character 
of  the  docnment,  yet  fbe  Ices  ahonld  Invari- 
ably be  proven  by  the  coatodlan.  "The  toss 
most  be  proved.  If  possible,  by  the  person  In 
whose  custody  it  was  at  the  time  of  the  loss, 
if  such  person  la  living,  and.  If  dead,  appli- 
cation should  be  made  to  his  representative 
and  search  made  among  his  documents."  26 
Am.  &  Eng.  Enc  Law,  167,  and  cases  dted; 
O'Neal  V.  McKlnna,  116  Ala.  606,  22  South. 
90S.  In  this  case  the  letter  was  left  with 
Messrs.  Canterberry  &  GlldOT,  and  no  evi- 
dence was  offered  to  show  that  their  evi- 
dence could  not  have  been  procured.  The 
tkct  that  plaintlfl  made  searches  In  their 
office,  and  with  them,  and  did  not  find 
It,  does  not  establish  the  fact  that  It  Is 
lost  or  beyond  their  control,  and  a  sufficient 
predicate  was  not  laid  for  the  proof  of  the 
contents  of  the  letter  by  parol  evidence. 
As  the  trial  court  erred  In  admitting  the 
proof  as  to  the  contents  of  this  letter, 
npon  which  the  plaintiff  relies  to  fast^ 
the  liability  npon  the  defendants,  the  other 
qnestjons  assigned  are  hypothetical,  and  It  la 
unnecessary  for  us  to  decide  Ibeax  v^oa  thla 
appeal. 

Reversed  and  remanded. 

UcCLELIiAN,  a  J.,  and  TYSON  and 
BIHFSON,  JJ.,  concur. 


BUTT  «t  al.  V.  MASTIN. 
Supreme  Court  of  Alwhsmw    April  18,  1905.) 
1.  EviDEitoc— Bnr  AKD  Bbcohdabt— Oektx- 

FIZD  COFT. 
Under  Code  1896,  ft  1812,  provldfais  that  land 
patents  most  be  reonved  In  evidence  without 
further  proof,  and  section  iSlS,  providing  that 
a  transcript  of  any  document  pertaining  to  any 
land  office  in  the  state,  certified  by  the  register, 
must  be  received  as  prima  tecie  evidrace  of  th« 
facts  contained  therein,  the  original  patent  or  a 
certified  copy  thereof  U  the  evidence  of  a 
grant  from  the  government  in  ejectment,  and 
proof  that  none  of  the  conveyance  rdatlng  to 
title  to  land  In  controvert  are  in  posBsssion  of 
a  party  does  not  establish  a  predicate  for  tiie 
introduction  of  a  certified  copy  of  an  entry  in 
the  tract  booh  In  the  office  of  the  prcnate 
judge  of  a  connty. 

Z  Ejectuent— Pnoor  or  Soubok  or  Comfon 
T1TZ.K — Wbeh  Established. 

A  person  claiming  title  to  only  a  part  of 
a  fractional  section  of  land  througb  a  remote 
grantor  does  not  admit  that  the  grantor  had  a 
title  to  the  other  part  of  the  section,  though  he 
had  a  deed  purporting  to  convey  to  him  all  of 
It.  and  a  common  source  of  title  in  a  snlt  to  re- 
cover land  is  not  established  by  lowing  that 
def aidant  claims  title  to  a  part  of  a  section  of 
which  the  land  in  controversy  is  a  part,  btit 
distinct  from  the  latter  part,  though  the  grant- 
or set  np  as  the  cmmnon  source  of  title  acquired 
title  to  the  entire  tract  by  a  single  conveyanca. 


Appeal  from  Circuit  Oonrt,  Uoblle  Ooon^ ; 
Wm.  S.  Anderson,  Jndge. 

"To  be  official^  reported." 

Statutory  action  In  the  nature  of  ejectment 
by  Gary  W.  Butt  and  others  against  Claud 
M.  Mastin.  From  a  Judgment  for  defendant, 
plaintiffs  appeaL  Affljmed. 

On  the  trial  the  appdlants  <^ered  In  evl- 
aence  conv^ancee  constituting  a  dbaln  of 
title,  beginning  with  a  conveyance  from 
Jonathan  Hunt  to  Amos  Keller,  dated  Uarcb 
11,  1844,  and  finally  vesting  title  to  the  prop- 
erty sued  for  in  Mrs.  Ann  B.  Butt,  from  whom 
the  appellants  inherited;  the  title  having 
passed  as  follows :  .  Jonathan  Hunt  to  Oscar 
T.  Kelly;  Oscar  T.  Kelly  to  Alias  B.  Oreene; 
Alias  B.  Oreene  to  DaTld  Cnmmlngs ;  David 
Onmmlnga  to  John  Bloodgood;  power  of  at- 
tonwy  from  John  Bloodgood  to  WUiam  H. 
Bloodgood;  deed  from  J(An  Bloodgood,-  by 
his  attorn^,  William  H.  Bloodgood^  to  Ann 
B.  Butt  Carj  W.  Butt,  one  (tf  the  platotifb, 
testified  that  Ann  B.  Butt  who  was  tbelr 
motha-i  died  intestate  many  years  ago,  and 
hw  hnabsnd  was  alw  dead,  and  be  fnrther 
testlfled  that  none  of  the  conveyances  re- 
lating to  like  titles  of  tiw  land  to  oontro- 
vergy  were  to  ttie  possession  or  control  of  the 
pUitotlffs.  The  plalntiffe  ttxen  offered  to 
evitoKe  a  oertlfled  copy  of  the  ent^  to  the 
tract  boek  to  the  office  of  the  Jndge  of  pro- 
bate of  HobllA  county,  showing  that  a  cer- 
tlflcate  or  warrant  had  been  Issued  to  Jon- 
athan Hnnt  to  ftacOonRl  section  84,  town- 
ship 4  8.,  range  2  W.,  St  Stephen's  meiM- 
Ian,  stete  of  Alabama,  prim  to  bis  CQuveyance 
to  Amos  Kdl».  lite  defendant  objected 
to  the  Introdnctlffli  of  tbia  certifled  tran- 
script, the  court  sustained  lite  objection,  and 
the  platotlflli  wetted,  nils  roUng  con- 
stitutes the  first  assignmait  of  wror.  The 
platotifb  agato,  before  closing  tbe  evidence, 
offered  such,  certifled  copy  of  said  entry  to 
said  tract  book,  and  defendant  agato  ob- 
jected to  ito  totrodoctloa,  the  court  sustatoed 
the  objection,  and  the  plalntifls  enepted. 
This  mltog  constitutes  the  second  a»ign- 
mmt  of  enw.  FlalntUb  totroduced  the  ap- 
pellee as  a  witoess  to  their  behalf^  who 
testified  that  be  claimed  title  to  the  pnq>er- 
ty  by  purdiase  from  mie  Mechem,  as  agent 
of  Ghidester.  and  at  the  time  of  the  jmr- 
diase  he  was  furnished  with  an  abstract 
of  title,  and  ttiat  he  bought  upon  that  ab- 
stract and  his  attorney's  (H)tolon;  that  the 
deed  to  appellee  was  executed  by  Mechem. 
as  agent  for  Chldester.  Tbia  deed  was  pro* 
duced,  as  was  also  the  deed  from  one  Sage 
to  Chldester.  Appellants  totroduced  to  evi- 
dence deeds  last  referred  to  and  also  the  ab- 
stract of  title  referred  to  by  the  appellee. 
The  first  Item  of  the  abstiract  showed  a  con- 
v^rance  from  the  United  Stotes  to  J<Hiathan 
Hunt  of  fractional  section  8^  township  4 
S.,  range  2  W.  The  other  Items  on  the  ab- 
stract showed  a  line  of  conveyances  from 
Jonathan  Hnnt  to  tbe  defendant  After  tiie 
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plalntlflB  bad  closed  their  erWence  the 
defendant  moved  to  strike  out  all  the  plain- 
tiffs' evidence  on  the  ground  that  they  bad 
not  made  out  a  prima  fade  case.  The  court 
■natalned  the  motlrai  and  ruled  out  all  of 
the  plaintUn^  erldeiioe,  to  wblcb  tbe  plaln- 
tUb  excepted,  and  on  account  thereof  took  a 
oonanlt;  and  thia  ruling  constitutes  the  third 
aaslgnment  of  error. 

Gregory  L.  and  H.  T.  Smith,  for  appellanta. 
SnlllTan  &  Stallworth,  for  appellee. 

ANDERSON,  J.  The  trial  court  properly 
excluded  the  certificate  of  the  copy  from  the 
tract  bo<^  In  the  ofilce  pf  the  Judge  of  pro- 
bate of  Mobile  county.  As  has  been  hereto- 
fore held  by  this  court,  tbe  original  patent, 
or  a  certified  copy  of  same.  Is  the  high- 
est and  best  evidence  of  the  grant  from  the 
government  to  the  patentee.  Sections  1812, 
1818,  Code  1896;  Hammond  v.  Blue,  132  Ala. 
337,  31  South.  367.  We  do  not  think  tbe 
proof  of  plaintiffs  that  they  did  not  have 
the  original  established  tbe  predicate  for  ttie 
Introduction  of  the  certificate  In  question. 
It  was  not  such  a  certified  copy  as  would 
bring  it  within  the  provision  of  section  1818 
of  the  Code  of  1896.  It  was  in  no  sense  a 
certified  copy  of  the  original  patent  It  was 
simply  an  extract  from  tbe  tract  book  of 
Mobile  county. 

The  plaintiffs,  fallii^  to  trace  title  back  to 
the  government,  attempted  to  relieve  them- 
Bclves  from  doing  so  by  establishlDg  title 
through  a  common  source  with  the  defend- 
ant. "Where  the  parties  In  an  action  of 
ejectment  claim  title  from  a  common  source, 
tbe  plaintiff  In  the  first  Instance  Is  only  re- 
quired to  show  title  in  himself  from  the  com- 
mon source.  •  •  •  It  must  be  understood, 
however,  that  this  rule  applies  to  cases 
where  the  commoo  source  of  title  is  either 
admitted  by  the  defendant  or  established  by 
the  plaintiff's  proof,  not  in  casies  where  the 
defendant  doiles  that  he  derives  bis  title 
from  the  common  .source  with  the  plaintiff. 
If  the  plaintiff  relies  upon  a  chain  of  title 
starting  at  such  common  source,  the  burden 
Is  upon  him  to  show  the  title  in  tbe  alleged 
common  source."  Newell  on  Ejectment,  679. 
Tbe  plaintiffs  attempted  to  prove  that  tbe 
defendant  held  title  from  Hunt,  but  the  deeds 
Introduced  for  that  purpose  carried  only  a 
portion  of  fractional  section  84  to  Hunt,  and 
none  of  the  land  in  controversy  was  traced 
by  the  deeds  beyond  Henry  Stlckney — Item  4. 

We  think  the  rule  as  to  common  source  ap- 
plies to  tbe  land  Involved  in  this  suit,  and 
that  a  claim  from  a  common  source  is  not 
established  by  showing  that  defendant  claims 
title  to  a  part  of  a  subdivision,  of  which 
the  land  In  controv^sy  Is  a  part,  but  is  dis- 
tinct from  the  portion  claimed  by  the  de- 
fendant ;  and  It  makes  no  difference  that  the 
grantor  set  np,  as  tbe  common  source  ac- 
quired title  to  tbe  entire  subdivision,  of  which 
the  defendant's  parcel  Is  a  part,  by  a  single 
c(»iTeyanc&   In  other  words,  we  do  not  think 


that  a  party  wbo  daims  title  to  only  a  part 
<a  fractional  section  84  through  Hunt  admits 
by  so  doing  that  Hunt  bad  a  title  to  tbe  other 
part  of  fractional  sectlai  84,  al^ougb  Hunt 
bad  a  deed  ot  patent  purporting  to  oout^  to 
him  aU  of  it  It  mlgbt  be  tbat  the  defend- 
ant's grantn  purchased  tlie  part  to  which 
be  thought  Hunt  bad  a  good  tltle^  and  did  not 
purchase  the  balance  of  the  subdivision  for 
the  v&ry  reason  that  be  considered  Hunt's 
dalm  tboeto  defectlT&  Could  It  tberetore 
be  pretended  that.  In  purchasing  a  part  only, 
the  purdiaser  admitted  tlie  title  of  his  gran- 
tor to  the  part  of  tbe  subdivision  that  he 
did  not  purchase?  We  think  not 

Without  deciding  that  plaintiff  pursued 
the  proper  course  to  establish  a  common 
source  by  Introducing  the  abstract,  the  said 
abstract  did  not  take  the  land  inrolTod  In  the 
suit  back  to  Hunt  but  only  a  separate  and 
distinct  part  of  fractional  section  34,  which 
is  not  involved.  The  plaintiff  having  fail- 
ed to  make  out  a  prima  fade  case,  the  ac- 
tioa  of  the  trial  court  in  excluding  all  the 
evidence  was  prop». 

Affirmed. 

HcCIiBLLAN.  a  J„  and  TXSON  and 
SIMPSON,  JJ..  concur. 


CHOATE  T.  SOUTHERN  RT.  00. 
(Supreme  Court  of  Alabama.  April  19,  1905.) 

1.  CONOBUNATION— COLUXBSAI.  ATTACK. 

Irregularities  In  a  eondemnatlcm  proceeding 
are  not  available  <m  collateral  attack. 

[Ed.  Note^For  cases  In  point  sea  vol.  18, 
Cent  Dig.  Hhnlnent  Dunaln,!  628.] 

2.  Sake— Deed. 

Aa,  under  Code  1896,  I  1721,  a  decree  of 
condemnation  vests  title  to  me  land  on  payment 
of  tbe  money  awarded.  It  is  immaterial  that  a 
quitclaim  deed,  also  given,  ii  invalid. 
8.  Evidence— FABoi>-<iONDSMitATion  Awabd. 

In  an  action  to  recover  land  claimed  by  de- 
fendant railroad  under  condemnation  proceed- 
ings, plaintiff  may  not  show  by  i>arol  evidence 
that  the  award  in  such  proceedings  was  for  bis 
crop,  and  not  for  the  land;  tbe  petition  there- 
in deecribing  the  land,  and  it  after  verdict  of 
the  jury,  beng  adjudged  to  be  condemned  fw 
the  use  of  the  raliroao. 
4.  EsTOPPEI.— ACOEFTAnOK  OV  AWABD. 

After  crademnation  proceedings  treating 
lands  as  belonging  to  plaintiff,  his  acceptance 
of  the  award,  and  giving  of  a  quitclaim  deed,  he 
is  estopped  to  deny  that  he  had  the  legal  title 
at  tbe  time  of  the  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  1% 
Cent  Dig.  Estoppel,  fi  268.] 

Appeal  from  Circuit  Court,  Chwokee  Coun- 
ty; J.  A.  Bllbro,  Judge. 

Action  by  J.  A.  Choate  against  the  South' 
em  Railway  Ownpany.  Judgment  for  def endr 
ant   Plaintiff  aroeals.  Aflbmed. 

a  Daniel,  for  aro^Iant  Burnett,  Hood  ft 
Murphree,  for  appelleet. 

SIBfPSON,  J.  This  was  an  action  of  eject- 
moiU    brouj^t   by   appellant  (plalntlfl) 
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agatnvt  ^pellM  (defendant)  to  recover  the 
rlglit  of  wiy  occapled  by  deCendmiit  tbrooi^ 
tbe  lands  described.  At  the  flrat  trlalln  tba 
court  below  the  plaintiff  recoTered  tbe  land, 
and  on  appeal  thlB  oonrt  revised  tbe  Judg- 
ment t3it  the  court  below  (Southern  Ball  way 
Co.  T.  Ghoat«,  119  Ala.  S68,  24  South.  728). 
to  which  reference  Is  made  for  a  statement 
of  the  facta.  In  that  case  this  court  decided 
that  the  act  of  Congress  which  declared 
forfeited  the  former  grant  of  lands  to  the 
state  hj  tbe  tQ)eclal  proviso  thor^  1^  tbe 
right  of  way  of  defendant's  predecessor  un- 
disturbed, and  states  that  "It  was  certainly 
within  the  contemplation  of  Congress  that 
other  railroad  corporations,  •••  in- 
vested with  the  privilege  of  eminent  domain, 
might  acquire  easements  over  lands  which 
had  been  donated  In  trust  for  certain  spedfl- 
ed  roads."  And  the  opinion  also  states  that 
"it  would  (miy  he  just  to  protect  from  forfei- 
ture by  proceedings  In  the  state  court  corpo- 
rations which.  In  the  only  way  it  could  be 
done  had  acquired  the  right  of  way,  after  the 
grant  and  before  the  forfeiture,  acrMs  the 
lands  which  had  been  forfeited."  In  that 
case,  while  the  court  noted  the  fact  that  many 
gueetions  were  raised  as  to  the  deficiency  In 
the  condemnation  proceedings,  yet  it  stated 
that  those  matters  were  not  proporly  before 
the  court,  and  he  argues  various  omissions 
and  deflcienciea  In  the  proceedings  for  con- 
demnation. 

The  tratlmony,  u  recited  In  the  bill  of  ez- 
ceptlons,  shows  that  after  said  condemnation 
inoceedlngs  were  regularly  completed,  and  a 
decree  rendered  on  tbe  vwdlct  at  «.  Jury  as- 
seesiiv  flie  snwunt  which  was  to  be  paid  1^^ 
plaintiff,  said  plaintiff  received  the  amount 
so  awarded  to  him,  to  wit,  $2&,  and  executed 
a  qnltdalm  deed  for  tbe  defmdant  for  said 
right  of  way.  Said  qultelalm  deed  was  not 
■IgneA  hy  plaintiff's  wite;  and  on  that  oo- 
Gount  tbe  plaintiff  claims  It  Is  void,  as  the 
right  ot  way  ran  throui^  plaintiff's  bome- 
steod.  We  bold  tiiat,  whatever  might  have 
beoi  tbe  resolt  If  plaintiff  hod  dwsen  to  ap- 
peal frcno  the  decree  tbe  probate  court,  or 
otherwise  attack  the  some  by  direct  proceed- 
ings, the  irregularities  complained  of  cannot 
be  made  available  In  this  collateral  attack. 
Cautelou  v.  Whltiey,  86  Ala.  247,  4  South. 
610;  Whitlow  V.  Echols,  78  Ala.  206;  Bland 
V.  Bowie,  63  Ala.  162. 

While  it  is  true  that  as  a  conveyance  the 
quitclaim  deed  was  iuTalid,  yet  there  was 
no  necessity  of  any  conveyance,  as  under  the 
statute  the  decree  of  condansnation  vested 
the  titie  on  paymmt  of  the  money.  Code, 
1896,  I  1721.  And  the  quitclaim  showed 
tbe  fact  of  plaintiff's  receiving  the  money  In 
satisfaction  of  the  decree ;  also,  that  he  was 
fully  aware  of  the  decision  of  the  court,  and 
did  not  choose  to  appeal  fr<»u  tt 

Tbe  plaintiff  complains  of  tbs  rofusal  of 


tbe  oonrt  to  allow  bim  to  Introdace  testlm(»i7 
to  tbe  effect  that  the  $26  gsseoioa  by  the  jury 
was  only  for  the  value  of  his  crop,  and  not 
for  the  land,  and  he  claims  ttiat^  as  be  was 
thai  occupying  the  land  as  an  entryman  from 
the  United  States  government,  and  the  stat- 
ute requires  the  proceedings  to  be  against 
the  owner,  the  same  were  void  as  to  him. 
The  record  of  the  condonation  proceedings 
is  the  only  evidence  as  to  what  the  assess- 
ment was  Intended  to  cover,  and  that  cannot 
be  contradicted,  varied,  or  explained  by  pa- 
rol testimony  as  to  what  was  in  the  minds  of 
the  Jurors.  The  petition  describes  certain 
lands  which  petitioner  is  "informed  are  own- 
ed and  claimed  by  and  are  In  the  possession 
of  certain  parties.  Including  plaintiff,  and 
the  land  in  question,"  and  It  praya  that 
"said  lands  *  *  *  be  condemned,"  eta 
The  Jury  was  Impaneled,  rendered  their  ver- 
dict, and  tbe  lands  are  "adjudged  to  be  con- 
demned to  be  for  the  use  and  appropriation 
of  said"  railroad  company.  So  that  it  is 
clear  that  It  was  the  lands,  and  not  the  crops, 
which  were  the  subject  of  condemnation  and 
assessment;  and  the  attempted  quitclaim 
deed  furthOT  shows  tills,  and  amtradlcta  tbe 
contention  of  plaintiff,  for,  If  he  understood 
that  the  f26  was  only  tor  tbe  cnH>s,  why  did 
be  attonpt  to  oonvej  the  lands  to  tbe  rail- 
road company? 

As  to  the  contention  that  tbe  1^1  title  to 
the  lands  at  that  time  was  not  in  tbe  plaintiff, 
tbe  proceedings  and  his  own  acts  treated 
them  then  as  his  lands,  and  he  is  estopped 
now  from  draiylntf  fact  Even  if  tbe 
btnd  did  at  that  time  bel«ig  to  the  United 
States  goTKument,  the  acts  of  Omgress, 
Irrespective  of  the  spedol  act  befwe  refttred 
to,  give  to  eveiy  railroad  company  the  right 
to  build  its  road  tbrongb  tbe  public  lands, 
and  the  Siqinreme  Oonrt  of  tbe  United  States 
has  decided  that  tiie  eonstnictton  of  the  rail- 
road, without  any  of  the  preliminaries  re- 
quired tff  statute,  is  a  snfllclent  compliance. 
Jamestown  A  Northern  B.  Oo.  t.  Jones,  177 
U.  8.  125,  20  Snp.  CL  568,  44  Ii.  Dd.  698. 
While  tbe  Supreme  Court  of  Alabama  has 
decided  that  the  homestead  has  preference 
over  the  railroad,  unless  the  railroad  com- 
pany has  filed  Its  plat  of  location,  etc.,  be- 
fore the  entry  was  made  (Ala.  &  Fla.  B.  Co, 
V.  Bnrkett,  46  Ala.  569),  tbere  Is  no  proof 
in  this  case  as  to  when,  If  ever,  the  plat  of 
location  was  filed  by  the  defendant;  but, 
as  Indicated  above,  If  filed  before  the  entry 
under  which  plaintiff  claims,  then  the  de- 
fendant's claim  and  title  Is  prior  to  that  of 
plaintiff,  and,  if  afterward,  the  plaintiff  is 
bound  by  the  Judicial  proceedings. 

Tbere  Is  no  error  In  tbe  matters  pointed 
out,  and  the  judgment  of  the  court  la  affirmed. 

McCLBLLAN.  a  J.,  and  TXSON  and  AN- 
DBBSON,  JJ.,  concur. 
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OARWILD  r.  STATB. 
(Snpnms  Court  of  AlabamiL  April  18^  1006.) 

1.  iNDICncKNT— OBOUHDS    VOB  QUABEIXa— 
BKCOBD  —  DUTT  or  CUBK  —  OBaMIZATIOH 

OF  Gbahd  Just. 
Where  the  organization  of  the  grand  Jury 
was  recorded  before  the  court  adjoamed  for  the 
term,  an  Indictment  could  not  be  quaflhed  be- 
cause the  clerk  had  failed  to  record  it  when  the 
motion  to  quash  was  made,  though  be  had  bad 
ample  time  to  do  so,  and  though  Code  1896,  S 
par.  8,  makes  it  the  duty  of  the  clerk  to 
keep  a  book  in  which  to  enter  the  minutes  <rf 
each  day's  proceedings  of  the  court,  and  sec- 
tion 2641  requires  the  reading  of  the  minutes 
each  morning  in  open  court. 

2.  CBimifAi,  Law — Appbai.— PBsstncFTionft— 

COUFBTSAOY  OP  GbAND  JtmOBB— DeTEBHZ- 

NATION  OF  TbIAI.  COUBT. 
In  the  absence  of  proof  that  a  grand  juror 
was  a  resident  of  another  count;,  the  court  on 
appeal  may  prwume  that  the  trial  judge  ascer- 
tained before  the  organization  of  the  jury  that 
the  jurors  poasesbed  the  legal  qualifications. 
8.  JtraT— Nsw  ISDicncBNT— Dbawiho  Otheb 

JUB0B8. 

Jurors  for  the  trial  of  defendant  were 
drawn.  Subsequently  on  the  same  day  the  in- 
dictment was  quashed,  and  a  new  indictment 
was  preferred  for  the  same  ofPense.  Bold,  that 
the  court  did  not  err  in  drawing  other  jurors 
for  the  trial  on  the  second  indictment. 
^  OBiJiiHAi,  Law— TBZAir-CtaBvioB  or  OOPT 

or  VBitiBx  OR  Dbtendant— SuFnciKWOT  or 

Copt. 

The  service  on  one  on  trial  for  crime  of  a 
copy  of  a  venire  containing  the  name  of  a  per- 
son as  a  regular  juror  who  has  not  been  sum- 
moned Is  not  sufficient,  within  Code  1896,  | 
5273,  requiring  that  "a  copy  of  the  venire  to  try 
the  case   be  served  on  accused. 

5.  JuBT— Vbiubb— Objbctions— Obovndb  r<» 

QUABHIKO  lADIOrUENT. 

Neither  Code  1890,  S  4997,  providing  that 
no  objection  can  be  taken  to  any  venire  for  a 
petit  jury  except  for  fraud,  nor  section  5007,  de- 
daring  that  a  mistake  in  the  name  of  any  per- 
son summoned  as  a  juror,  dther  in  the  venire 
or  in  the  list  of  Jurors  delivered  to  defendant. 
Is  not  sufficient  cause  to  quash,  appUea  to  a  de- 
fect in  the  copy  of  the  venire  served  on  defend- 
ant aa  required  by  section  5273. 

6.  Cbikihai.  Law— Affbal— Habklisb  Bb- 

BOB. 

The  service  on  one  on  trial  for  crime  of  a 
copy  of  a  venire'  containing  the  name  of  a  person 
as  a  regular  juror,  who  has  not  been  summoned 
ia  not  an  error  without  injury,  within  Code  1896, 
I  4333,  providing  that  no  judgment  of  convic- 
aon  shall  be  reversed  because  of  error  from 
which  no  injury  resulted. 

7.  WirnEBSEB— ImFEACHUENT— EXFLANATIOTT. 

Where  an  eSort  was  made  on  cross-exami- 
nation of  a  witness  to  impeach  him  by  showing 
that  he  failed  to  divulge  facts  in  a  former  ex- 
amination that  he  vras  then  narrating,  *t  was 
proper  to  permit  the  witness  to  explain  why  the 
facta  were  not  disclosed  on  the  prior  examina- 
tion. 

8.  HouiciDB— Btideuck— Aduissibilitt. 

Where,  on  a  trial  for  murder,  the  theory 
was  that  defendant  killed  decedent  in  order  to 
get  certain  papers  he  held  against  him,  and 
which  were  in  a  bill  book  belonging  to  him, 
which  was  found  in  the  vicinity  of  the  homi- 
cide, it  was  proper  to  permit  a  witness  to  testi- 
fy that  decedent  usually  carried  the  book  In  his 
inside  breast  pocket. 

9.  Cbiminal  Law— Appeal — Questions  Rb- 
viEWABLB  — «  Witnesses  —  Cbobs-Bxaicima- 

TION. 

Where  a  statement  of  a  witness  was  mode  ; 
on  cross-examination,  and  the  record  does  not 


show  that  it  was  not  made  In  response  to  de- 
fendant's question,  defendant's  objection  to  the 
statement  Is  unavailable  on  apjteaJ. 

10.  HOUICIDE— ICVIDBKCB— ADinSSIBITJTT. 

Where,  on  a  trial  for  murder,  tbs  thwny 
of  the  state  was  that  defendant  klued  deoedcnt 
in  order  to  obtain  certain  papers,  and  It  was 
shown,  that  decedent  bad  a  mortgage  on  defend- 
ant's crop,  and  the  mortgage  was  jH-oduced 
by  defendant  at  the  coroner's  inquest  on  the 
body  of  deoedenL  with  the  explanation  that  de- 
fendant had  paid  It,  evidence  showing  that  de- 
fendant had  been  tr^ng  to  sell  the  crop  was  ad- 
missible. 

11.  Obixiimii  Law  —  BrnnnoB  —  IMhjlaka- 

TI0H8  BT  ACOUBBD. 
Where  defendant,  on  trial  for  homicide, 
while  in  the  custody  of  the  officer  arresting 
him,  voluntarily  told  his  brother  that  the  kill- 
ing was  an  accident^  evidence  of  his  statemoit 
was  admissible,  not  as  a  confeoslon,  but  ss  es- 
planatory. 

12.  Same— Ofikioitb. 

Evidence  of  a  witness,  on  trial  for  homi- 
cide, that  def«i'dant  followed  decedent's  boggy 
"in  a  gait  in  which  a  man  wonld  ordinarily 
follow  a  runaway  team,"  was  ohJwUonable  as 
being  the  opinon  of  the  witness. 

18.  BAIIB— INBTBUOTIONB. 

An  instruction  that  evidence  of  verbal 
admissions  of  the  accused  must  be  wdghed  by 
caution,  because  subject  to  mistake  arising  from 
the  accused's  failure  to  clearly  express  himself, 
and  the  witnoss  failing  to  undmtand,  and  his 
liability  to  alter  the  expressions  used,  Is  proper 
ly  refused  as  argumentative. 
14.  Samb. 

An  instmction  that  proof  of  good  disraeter 
may  create  a  reasonable  doubt  of  guilt  thouA 
no  such  doubt  would  exist  but  toe  sndi  pnx^  u 

properly  refused. 

IB.  HoinCIDB— iNBTBiraTIOIIB. 

An  instructiou,  on  a  trial  for  homicide,  that 
the  failure  of  the  state  to  prove  a  motive  on  de- 
fendant's part  calculated  to  prompt  him  to  take 
decedent's  life  is  a  drcumstence  in  d^ndant^s 
favor,  considered  In  the  light  of  the  evidence,  Is 
properly  refused  as  giving  nndne  prominence  to 
one  phase  of  the  case. 

16.  Same. 

An  Instruction,  on  a  trial  for  homldde, 
that,  while  evidence  of  a  motive  to  kill  decedent 
is  admissible,  it  Is  of  an  inconduslve  character, 
is  properly  refused  as  calculated  to  cause  the 
jui7  to  infer  that  the  court  beUsTsd  that  tb» 
evidence  was  Insuffident. 

17.  GBiuinAL  I4AW8— InsiBuoixom— ABGtr- 
MENTATIVKHK.88. 

An  instruction  that  defendant  bad  the  right 
to  carry  arms,  and,  if  the  evidoice  fails  to  show 
that  he  was  carrying  the  gun,  on  the  day  decedent 
was  killed,  for  an  offensive  pui^se,  he  did  do 
wrong  in  carrying  the  same,  la  properly  re- 
fused as  argumentative. 

18.  Sahb— Rbaborabu  Doubt. 

An  instruction  that  reasonable  doubt  is 
such  as  arises,  not  <«ily  from  evidence  offered 
tending  to  prove  defendant's  innocence,  but  may 
also  arise  from  the  absence  of  evidence  proring 
guilt,  is  properly  refused  as  calculated  to  lead 
the  Jury  to  the  conclusion  that  any  evidence 
tending  to  show  innocence  would  be  soffident 
to  create  a  reasonable  doubt 

19.  Saue. 

It  is  error  to  refuse  to  iDStmet  that  the  ab- 
sence of  sattsfring  evidenoa  may  olEer  ground 

for  reason^le  douDt 

20.  Same. 

Instructions  that  the  law  finds  as  full  vin- 
dication in  Che  acquittal  of  a  defendant  not 
proved  guilty  beyond  a  reasonable  doubt  as  it 
does  In  the  conviction  of  one  thus  shown  to  be 

Suilty,  and  that  the  duty  of  the  jury  is  as  fully 
ischaiged  where  th^  acquit  where  gaUt  It  not 
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pn>f«d  b«yond  a  reasonable  doubt  as  where  tbej 
oooTlet  wlwre  gnilt  is  so  jirovad,  an  ptoperlr 
Ttfosed  u  argomentatlTe. 

Appeal  from  Ctrcnit  Oonrt,  Manhall  Coun- 
ty: J.  A.  Bllbro,  Jndse. 

"To  be  offidalljr  reported." 

BL  Monroe  CarwUe  was  convicted  of  mur- 
dCT  In  the  lint  desre^  and  be  aiwealik  Be- 
nned. 

A  Ust  of  CO  persons  were  drawn  for  the 
defendant's  trial.  Subsequently  on  the  same 
day  the  Indictment  was  quashed,  and  a  new 
Indictment  preferred  for  the  same  offense. 
Over  the  objections  and  exceptions  of  the  de- 
fendant the  court  proceeded  to  draw  another 
and  different  tlst  of  different  persons  for  the 
trial  of  this  cause.  The  evidence  for  the 
state  tended  to  show  that  the  deceased  died 
on  Novembo:  18,  1908,  as  the  result  of  a  gun- 
Bhot  wound  inflicted  In  the  head ;  that  the  de- 
fendant was  seen  in  a  buggy  with  the  de- 
ceased a  few  minutes  before  the  wound  was 
inflicted,  and  that  defendant  owned  and  bad 
his  shotgan  with  him;  that  shortly  after- 
wards a  gnn  was  fired  from  the  direction  of 
the  bnay*  And  the  bn^y  in  which  defendant 
and  deceased  were  riding  came  rapidly  down 
the  road,  and  before  the  team  could  be  stop- 
ped Snow's  body  fell  out;  that  the  defend- 
ant came  up  Just  as  the  borses  were  stopped ; 
that  the  deceased  W(n«  an  overcoat  at  the 
time  of  his  death,  and  was  In  the  habit  of 
carrying  a  blllbook  In  his  Inside  breast  pock- 
et, and  the  billhook  was  found  about  30  feet 
from  the  road,  and  papers  were  scattered  on 
the  road  along  the  route  of  the  bu^y-  It 
was  also  shown  that  the  deceased  held  a 
mortgage  on  the  cxo^  sttxA,  and  other  per- 
sonal property  of  the  defendant,  and  that 
the  defoidant  had  endeavored  to  aell  earn 
covered  by  the  mortgage,  and  that  the  mort- 
gage bdd  1^  deceased  was  produced  by  de- 
fendant at  the  tnquest  held  hy  the  coroner 
over  the  body,  and  defendant  claimed  to 
liave  paid  It  to  Snow  on  the  morning  of  the 
killing  near  the  point  whete  the  shot  was 
fired  that  killed  Snow.  The  bat  of  deceased 
was  found  a  short  distance  from  the  road. 
One  Amoe  testlfled  for  the  state  that  he  ar- 
rested Oie  defendant  pursuant  to  Instniction 
given  him  by  'the  coroner,  and  while  in  his 
custody  a  Iwother  of  doCendant  engaged  in 
a  conversation  with  the  latter,  and  defendant 
told  him  of  the  killing,  claiming  It  to  have 
been  acddental,  and  mentioned  the  note 
which  be  had  produced  at  the  craronw's  in- 
quest; that  prior  to  the  conversation  no 
threats  or  Inducements  were  made  or  held 
out  to  the  defendant,  nor  did  the  witness  en- 
gage In  the  conversation  with  the  defendant 
and  bla  brother.  The  defendant  objected 
to  tbe  teatlmony  of  the  witness  Amos,  and 
moved  to  oclnde  the  same,  which  motion 
the  court  overruled,  and  the  defendant  ex- 
cq^ted.  The  evidence  for  the  defendant  tend- 
ed to  ihow  that  bis  character  for  peace  and 
quiet  waa  good;  and  defendant  offered  to 


prove  by  the  witness  Price  that  when  be  first 
•aw  the  defendant  be  wai  following  the  bug- 
gy after  Snow  was  shot  "in  a  gait  in  which 
a  man  wcndd  wdlnarily  fellow  a  mnawsy 
team."  Solicitor  Cor  the  state  objected  to 
this  testimony,  the  court  sustained  the  ob- 
jection, and  the  dOEsndant  ocepted.  The 
other  facts  of  the  case  necessary  to  an  under- 
standing of  the  dedalon  are  stated  In  the 
oplnloa 

Upon  the  oonclnslon  of  the  evidmce  the 
defendant  reooeeted  the  court  to  give  the 
following  wrltt«i  <^rge8  to  the  Jury,  whidi 
the  court  refused  to  give,  and  the  defoidant 
excited:  "(1)  The  court  charges  the  Jury 
that,  in  considering  the  evidence  of  state- 
ments made  by  the  defendant,  they  will  do  It 
In  the  light  of  the  facts  that  It  Is  the  repe- 
tition of  oral  Btatem«its,  that  such  testi- 
mony is  subject  to  much  infirmity  and  mis- 
take, that  men  often  fall  to  express  clearly 
what  the?  mean,  that  the  witness  often  falls 
to  understand  cwreetly  what  the  party  ac- 
tually did  say,  and  that  the  witness  often 
unintentionally  alters  some  of  the  expres- 
sions of  the  party.  (2)  The  court  charges 
the  Jury  that  evidence  of  verbal  admissions 
by  a  person  charged  with  a  crime  is  to  be  re- 
ceived and  weighed  by  the  Jury  with  great 
caution.  This  evidence,  consisting  of  rep- 
etition of  oral  etatonents.  Is  subject  to 
much  Imperfection  and  mistake.  The  party 
himself  may  have  been  misinformed,  or  may 
not  have  clearly  expressed  hla  own  meaning, 
or  the  witness  may  have  misunderstood  him. 
It  frequently  also  happens  that  the  witness, 
by  unintentionally  altering  a  few  expressions 
really  used,  gives  an  effect  to  the  statement 
completely  at  variance  with  what  the  party 
did  actually  say.  (3)  The  court  charges 
the  Jury  that;  if  the  defendant  bad  proved 
a  good  character  as  a  man  of  peace,  the  law 
says  that  such  good  character  may  be  suffl- 
dent  to  create  a  reasonable  doubt  of  his 
guUI^  although  no  mdi  doubt  would  have  ex- 
isted but  for  such  Character.  (4)  The  court 
cha^Ees  the  Jury  that;  if  Ihe  state  has  failed 
to  prove  a  motive  <m  the  part  of  the  defmd- 
ant  to  kill  Snow  reasonably  calculated  to 
prompt  him  to  take  Snow's  life,  thai  this  la 
a  circumstance  In  the  defmdantfa  faTW,  to 
be  considered  in  the  light  of  all  the  evldoice 
In  the  case.  (6)  The  court  charges  the 
Jury  that  evidence  of  a  motive  on  the  part 
of  a  defendant  to  take  the  life  of  the  deceased 
while  admissible  f6r  the  consideration  of  the 
Jury,  yet  It  Is  testimony  of  a  weak  and  incon- 
clusive character.  The  Jury  should  be  guard- 
ed as  to  the  importance  they  attach  to  such 
evidence.  (6)  The  court  charges  the  Jury 
that  under  the  laws  of  this  country  the  de> 
fendant  bad  the  right  to  carry  arms,  and.  If  the 
evidence  falls  to  show  that  he  was  carrying  it 
on  the  day  Snow  was  killed  fcnr  an  offensive 
purpose,  then  he  did  no  wrong  in  carrying  the 
gnn.  (7)  A  reasonable  doubt  Is  such  aa 
arises  not  only  from  evidence  offered  to  the 
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jury  whldi  tends  to  prore  the  defendBnf s  In- 
nocoice,  bat  may  also  arise  from  the  absence 
of  snflSdoitly  gtcoag  and  owTlnctng  erl- 
dence  before  tbe  Jnry  tending  to  prove  his 
gnllt  (8)  Tbe  abseaice  of  soffldently  sat- 
iafylng  evMence  before  tbe  Jury  may  offer 
ground  for  reasonable  doabt  of  tbe  defmd- 
anfs  gnUt  (0)  Tbe  conrt  charges  the  jnry 
that  the  law  finds  as  full  and  complete 
rlndlcatlon  In  tbe  acquittal  of  a  defeiklanl^ 
not  proved  beyond  a  reasonable  doubt  to  be 
guilty  as  It  does  In  tbe  conviction  of  one 
shown  to  be  guilty  b^ond  a  reasonable 
doubt  (10)  The  court  charges  tbe  Jury 
tiiat  their  duty  Is  as  fully  discharged  wbm 
tb^  ftoqult  a  man  whose  guilt  Is  not  ivoven 
be^md  a  reascmable  doubt  as  it  la  when  tiiey 
convict  a  man  whose  guilt  is  iffovoi  by  that 
measure  of  proof." 

Street  A  Isbell,  for  appellant  Hassey 
Wils<m,  Atty.  Oen.,  for  the  State. 

ANDERSON,  J.  Tbe  defendant  moved  to 
quash  tbe  iadlctment  because  tbe  record  did 
not  show  an  organization  of  the  grand  Jury. 
Court  had  been  in  session  seTeral  days,  and 
tbe  clwk  bad  ample  time  to  have  written  up 
the  organization  of  the  grand  Jury,  and  tbe 
Judge  ought  to  have  required  him  to  do  eo. 
Paragraph  8  of  Section  9S4  of  the  Code  of 
1896  says  It  Is  the  doty  of  the  clo-k  "to  keep  a 
book,  In  which  must  be  entered  tbe  minutes 
of  each  day's  proceedings  during  the  term  of 
the  court,  and  the  orders  and  Judgments,  in 
the  order  in  which  they  are  made  or  render- 
ed." Section  2641  says :  "Tbe  minutes  of  the 
court  must  be  read  each  morning  in  open 
court,  and,  on  the  adjournment  of  the  court, 
must  be  signed  by  the  Judge."  The  law  cer- 
tainly contemplates  that  the  clerk  shall  write 
up  the  proceedings  of  each  day  and  read  tbe 
minutes  the  next  morning  in  open  court,  In 
order  that  the  judge  can  determine  the  coe^ 
rectness  of  the  entries.  This  action  is  di- 
rected by  law,  and  a  compliance  therewith 
tends  to  keep  down  disorder  and  confusion, 
and  prevents  a  congestion  when  the  time  for 
adjournment  arrives.  It  is  no  hsrdbhip  on 
the  clerk,  as  the  minutes  mnst  be  written  up 
Id  the  end,  and  It  Is  Just  as  well  to  record  tbe 
proceedings  dally  as  tbe  law  directs.  There 
are  clerks  who  write  tbe  minutes  of  each  day 
and  read  the  same  in  open  court  tbe  next 
morning,  and  it  is  the  writer's  experience  that 
it  is  a  safeguard  against  errors  and  Irregu- 
larities. This  conrt  has  held,  however,  that 
section  2641  is  directory,  and  a  fallnre  to 
sign  the  minutes  does  not  affect  the  validity 
of  the  Judgment  or  decree.  Bartlett  v.  L^ng, 
2  Ala.  161 ;  Frazier  v.  Praytor,  86  A)a.  691. 
It  appears  from  the  record  in  tbe  case  at  bar, 
that  this  case  was  tried  at  the  term  tbe  In- 
dictment was  found,  and,  though  tbe  organ- 
ization of  the  grand  Jury  was  not  recorded  at 
the  time  the  motion  was  made,  that  it  was 
written  up  before  the  court  adjourned  for  the 
term.  It  Is  settled  law  that  the  Judgments  of 
the  court  are  under  tbe  full  powv  of  ttie  court 


during  tbe  tenn  of  the  renditloo.  Neale  v, 
Caldwell,  8  Stew.  184;  8  Hayfleld's  Dig.  p. 
U68,  I  em  It  follows  tbat  the  court  bad 
jndlcid  knowledge  or  In  fact  actual  knowl- 
edge, of  Iti  orders  and  JudgmoitB  rendered 
during  the  tenn^  and  it  was  suffldent  if  tbe 
entries  were  made  before  tbe  court  adjourn- 
ed. 18  Bncy.  PL  &  Pr.  205,  200  and  cases 
dted. 

Another  ground  of  the  motion  was  that  one 
of  0ie  grand  Jurors,  Hunt  was  a  resident  of 
another  ooun^.  There  was  no  proof  of  this 
avoment,  and  we  can  joesume  that  the  Judge 
ascertained  that  tbe  grand  Jurors  possessed 
tbe  legal  quallflcationB  to  serve  before  argut- 
Izatlon.  But  the  presumptifm  is  needless  in 
this  case,  as  the  bill  of  exceptions  recites  the 
fact 

After  the  first  Indictm^t  was  quashed,  and 
the  defendant  was  arraigned  under  the  new 
one,  the  actlim  of  the  Judge  was  eminently 
correct  in  drawing  another  venire.  We  do 
not  think  tbe  defoidant  can  complain  because 
tbe  trial  Judge  did  not  put  upon  blm  a  venire 
tbat  was  drawn  out  of  tbe  box  previous  to 
the  return  of  the  indictment  undi^  which  he 
was  tried. 

Tbe  defendant,  before  entering  upon  tbe 
trial,  moved  to  quash  tile  venire,  because  no 
copy  was  served  on  blm  or  bis  counsel  as 
required  by  lav,  and  because  tbe  co^  served 
OR  him  wks  not  a  copy  of  the  venire  to  try 
the  case,  because  It  contained  the  name  of 
one  D.  M.  Reeves  as  a  regular  Juror,  and  the 
said  Reeves  was  not  summoned.  It  was  ad- 
mitted tbat  said  Beeves  was  on  tbe  list  serv- 
ed on  the  defendant ;  that  he  was  drawn  as  a 
regular  juror  to  serve  the  week  this  case  was 
set  for  trial,  but  that  be  was  never  sum- 
moned. This  case  was  set  for  a  day  of  the 
succeeding  week  and  under  tbe  statute,  the 
venire  drawn  by  the  Judge  and  the  r^lar 
Jurors  drawn  and  summoned  constituted  the 
venire  to  try  tbe  case.  Section  5005,  Code 
1896.  Section  6278  requires  that  "a  copy  of 
the  venire  to  try  the  case"  be  served  on  the 
defendant  or  his  counsel,  etc  It  is  plain 
that  no  such  copy  was  served.  The  Juror 
'Reeves,  not  being  summoned,  should  not  have 
been  on  the  list  and  a  paper  containing  his 
name  was  in  no  sense  a  copy  of  the  venire  to 
try  tbe  case.  And  the  appearance  of  one  or 
many  names  that  do  not  belong  thereon,  or 
tbe  omission  of  names  tbat  do,  deprives  the 
paper  served  of  being  a  copy  as  required  by 
law.  Section  ^97  of  the  Code  of  1896,  which 
provides  that  "no  objection  can  be  taken  to 
any  venire  facias  for  a  petit  Jury  except  for 
fraud  In  drawing  or  summoning  the  Jurors," 
has  no  application  to  this  question.  Tbe 
objection  was  not  aimed  at  tbe  venire  facias, 
but  at  a  failure  to  serve  a  copy  of  the  venire 
as  required  by  law.  Nor  does  tbe  provision 
of  section  5007,  tbat  "a  mistake  In  the  name 
of  any  person  summoned  as  a  juror,  either  In 
tbe  venire  or  in  tbe  list  of  jurors  delivered  to 
tbe  defendant  Is  not  sufficient  cause  to 
quash,"  have  any  application  to  this  queatioa 
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The  motion  compJalni  of  no  mistake  In  the 
name  of  any  juror,  but  aaTB  a  name  was  aerr- 
ed  on  him  that  abotUd  not  have  bem  bo 
■erred.  We  cannot  aay  that  thla  was  error 
without  injury,  under  section  4888  of  tbe 
Code  of  1886.  As  the  defendant  should  not 
have  been  pnt  to  trial  until  a  oop7  of  the  to* 
nlre  was  served  on  blm,  tbe  trial  court  erred 
in  not  BnstainiDg  the  motion  to  quash  tbe  ve- 
nire. Byan  t.  State.  100  Ala.  106,  14  South. 
766;  Burton  T.  State.  107  Ala.  108,  18  South. 
284;  Tbomaa  t.  States  04  Ala.  74,  10  South. 
432. 

The  trial  court  did  not  err  in  overruling 
defendant's  objection  to  witness  Wright, 
"How  came  you  to  tell  me  about  this  conver- 
sation 7"  The  witness  had  been  ezamiued  by 
the  defendant  on  cross-examination,  and  an 
effort  was  made  to  contradict  or  Impeach 
him,  by  showing  that  he  failed  to  divulge 
facts  upon  another  examination  that  he  was 
then  narrating,  and  It  was  perfectly  Inti- 
mate for  blm  to  explain  why  the  facts  were 
not  disclosed  then,  and  why  divulged  on  the 
second  trial.  As  a  rule,  witnesses  cannot 
testify  to  their  intent,  reasons,  or  motives; 
but  there  is  an  exception  to  tbe  rule  to  the 
tSect  that  when  his  impeachment  Is  at- 
tempted by  contradictory  statements,  acts, 
and  conduct,  be  may  in  rebuttal  explain,  and 
may  be  asked  why  he  made  c^taln  state- 
ments. WilUams  v.  State,  128  Ata.  88,  26 
South.  621. 

Defendant  objected  to  the  evldmce  of 
UcClusker,  "Deceased  usnally  carried  his 
blUbook  in  his  InsMe  bnast  pocket"  This 
court  aeems  to  have  become  committed  to  Ibe 
preposition  that  a  wltneos  can  testify  to  the 
habit  or  custom  of  another.  Nani^ier  v.  State, 
lie  Ala.  468,  28  South.  28;  Wiley  T.  State. 
90  Ala.  146,  18  South.  424.  This  Is  true 
when  nidi  custom  or  habit  is  known  to  tiM 
witness  testifying.  Tbe  state's  theory  was 
that  the  defo^nt  killed  deceased  In  order  to 
get  certain  papera  be  held  against  him,  and 
which  were  In  the  blllbofA  referred  to,  and 
that  said  book  was  found  in  the  road,  and 
that  it  tnnst  have  been  extracted  from  the 
pocket  of  the  deceased,  and  was  ther^ore 
relevant  Tbe  defendant  also  objected  to 
testimonr  ot  witness  UcOlnakv,  "I  don't 
rememba  ever  seeing  Snow  carry  his  blUbook 
In  bis  ovocoat  pod^et"  Tbe  recwd  shows 
that  this  was  said  upon  cross-examination, 
and  so  far  as  we  know  may  have  been  In  re- 
sponse to  defendant's  question.  Tollvw  v. 
State,  04  Ala.  Ill,  10  South.  428. 

Tbe  court  did  UQt  err  In  overruling  the  de- 
fradant's  objection  to  evidence  of  witnesses 
Holiday  and  Washburn  as  to  buying  com 
from  defendant  The  evidence  showed  that 
tbe  deceased  bad  a  mortgage  on  his  crop, 
that  said  mortgage  was  in  the  blllbook,  and 
tbe  tact  that  defendant  had  been  selling  or 
trying  to  sell  tbe  com  was  a  clrcimistance  to 
Increase  his  motive  or  desire  to  get  tbe  mort- 
gage fn»n  ttw  deceaaed. 


There  was  no  error  In  admitting  the  bat  in 
evidence. 

The  evidence  of  the  witness  Amos  was 
prope*ly  admitted.  The  statnoent  was  made 
1^  tbe  defendant,  not  as  a  confesidoD,  but  aa 
an  explanatwy  statement  to  his  brother. 
The  witness  Amos  testified  It  was  voluntary, 
and  the  record  does  not  show  that  It  was 
made  In  response  to  any  question  propounded 
by  tbe  said  Amos.  On  the  other  band,  the 
defendant's  brother  was  with  them,  and  the 
defendant  had  been  taSsea  to  the  barber  ahap 
by  Amos  at  his  request,  In  order  that  he 
mli^t  talk  with  hla  brother.  Jones  v.  State, 
187  Ala.  12, 84  South.  681 ;  Gtartstlan  v.  State, 
138  Ala.  108,  83  South.  64 ;  White  T.  State, 
133  Ala.  122,  82  South.  138. 

Tbe  court  did  not  err  lit  excluding  evidowe 
of  witness  Price  that  defendant  was  follow- 
ing Snow's  buggy  **  In  a  gait  In  which  a  man 
would  ordinarily  follow  a  runaway  team." 
In  the  first  place  It  was  the  mere  opinion  of 
the  witness;  second,  it  was  permitting  tbe 
defendant  by  his  own  speed  of  locomotion  to 
make  evidence  tat  himself.  Pate  v.  Static  84 
Ala.  14,  10  South.  068. 

Charge  2  was  argumentative  and  was 
properly  refused,  aa  was  tSie  case  with  charge 
1.  Charge  8  liaa  often  been  condemned. 
BggleBton  v.  State,  129  Ala.  80, 80  South.  682. 
87  Am.  St  Bep.  17.  Charge  4  was  properly 
refused.  It  Angles  out  and  gives  undue 
promlnmce  to  one  phase  of  the  case.  Ghai^* 
S  was  bad.  It  was  misleading,  and  tbe  Jury 
might  infer  therefrom  that  tbe  court  was 
holding  that  the  evidence  was  weak  and  in- 
sufficient, and  it  was  not  Ibe  du^  of  the 
court  to  pass  upon  tbe  weight  and  sufficiency 
of  the  evidence.  Charge  6  was  argomenta- 
tlve  Charge  7  was  bad.  It  tends  to  mis- 
lead the  Jury  to  tbe  conclusion  that  any  evi- 
dence, tending  to  show  innocence,  would  be 
sufficient  to  create  a  reastmable  doubt  of 
guilt  Charge  8  was  good,  and  should  have 
been  given.  Charges  9  and  10  were  argu- 
mentative, and  were  properly  refuaed. 

Reversed  and  remanded. 

McCLGIiliAN,  a  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


JOHNSON  V.  SHEPHERD  et  al. 
(Snpreme  Court  of  Alabama.   April  13,  1905.) 

SiAVEBT — Right  of  InHEBirAncap. 

Slaves  cohcbited  and  bad  a  child  before  the 
war.  The  mother  also  died  before  the  war. 
Tlie  father  then  conunenced  a  ct^bitation  with 
another  slave,  which  was  continued  till  after 
the  close  of  the  war,  resulting  in  birth 
another  child.  Beld  that,  though  the  second 
child  was  legitimate,  he  could  not  inherit  from 
the  first  child,  who  was  illei^timate. 

[Ed.  Note.— For  cases  in  point,  see  vol  44, 
Cent  Dig.  SUves.  SS  60, 114, 116.] 

Appeal  from  Circuit  Court  Conecuh  Coun- 
ty; J.  C  Richardson,  Judge, 
rro  be  officially  reported." 
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(Ala. 


Action  by  Jeff  Johnson  against  Daniel 
Stieptawd  and  otbers.  Judgment  for  defend- 
antB.  Plain  tUE  i^HWftla.  Affirmed. 

The  plaintiff  baaed  hla  right  to  recorer 
the  lands  sued  for  upon  the  fact  that  be  was 
the  half-brother  of  Mose  Jc^ataoa,  who  own- 
ed said  lands  and  was  In  poBaesaion  of  them 
at  the  time  of  Us  death.  The  plaintiff  offer- 
ed to  introduce  In  evidence  the  deeds  by 
whlcb  Hose  Johnson  derived  title  to  the  prop- 
erty BOed  fw.  The  defMidants  separately 
objected  to  the  Introdnctbm  of  ea<di  of  these 
deeds.  The  court  stained  each  of  these 
several  objectlonsl  and  to  each  of  aald  rul- 
ings the  plaintiff  s^rately  excited.  Tbe 
.  coor^  at  tbe  request  of  defendants,  gave  the 
gemeni  affirmative  charge  in  tbelr  favOT,  to 
tbe  giving  of  whlcA  charge  the  plaintiff  duly 
excepted. 

Edwin  O.  Page,  tat  futpellant 

ANDERSON,  J.  The  plaintiff,  Jeff  John- 
son, bases  his  right  to  recover  the  land  in 
question  upon  the  theory  that  he  Is  the  broth- 
er and  heir  at  law  of  Mose  Johnson,  deceased, 
who  owned  and  was  In  possession  of  the  land 
at  the  time  of  his  death.  Tbe  undisputed 
evidence  was  that  Jeff  and  Mose  Johnson 
bad  the  same  father,  but  different  mothera; 
that  Mose  was  bom  before  the  war,  and 
tils  parents  were  slaves,  and  his  mother  died 
-before  the  war;  that  tbe  father  then,  during 
slavery,  took  up  with  the  mother  of  Jeff  John- 
son', and  continued  to  live  with  her  for  years 
after  the  war,  and  until  her  death,  about 
16  years  ago;  that  Jeff  Jotmson,  the  plain- 
tiff, was  38  years  old.  The  parents  of  Jeff 
Johnson  being  slaves  and  having  started  a 
<X)hab]tation  before  their  freedom,  such  a  co- 
habitation could  not  have  legitimatized  tbelr 
offspring,  upon  the  theory  of  a  common-law 
marriage;  but,  as  they  continued  to  live  to- 
gether as  man  and  wife  up  to  and  &tter  Sep- 
tember 29, 1866,  the  I^al  relation  of  man  and 
wife  attached,  with  all  of  its  duties,  obliga- 
tions, and  rights,  and  as  a  matter  of  course 
Jeff  Johnson  was  tbelr  legitimate  child  and 
capable  of  inheriting,  both  from  tbe  father 
and  mother.  Washington  v.  Washington,  68 
Ala.  281.  Mose  Johnson,  however,  was  born 
a  slave,  and  his  mother  died  before  the  war, 
and  be  cannot  In  legal  contemplation  be  con- 
sidered the  brother  of  Jeff,  although  they 
had  the  same  father.  Born  of  parents  who 
were  Incapable  of  contracting  a  onarrlag^ 
and  the  mother  having  died  before  the  war, 
subsequent  laws  and  events  did  not  give  Mose 
the  right  to  Inherit  ftom  the  father.  He  was 
in  tbe  eye  of  the  law  a  bastard.  Maltada 
T.  Gardner,  24  Ala.  718;  Smith  t.  State,  9 
Ala.  996. 

Suppose  tbe  father  had  owned  property 
at  tbe  time  ot  his  death;  can  thm  be  the 
sllghteBt  doubt  that  Jeff  would  have  inherit- 
ed It  all  to  the  fiflcdusion  of  M<«e?  Theu  it 
standi  to  reason  that,  if  Mose  could  not  in- 
tawit  from  the  father,  Jeff  cannot  inherit 


from  Mose.  Here  we  have  brothers  In  flesh 
and  blood,  bat  not  in  law.  A  sad  condition, 
largely  the  result  of  the  evolutionary  system. 
From  savage  to  slave,  and  from  slave  to  citi- 
zen, with  no  adequate  provision  of  law  for 
those  unfortunates,  born  In  slavery,  and 
whose  parents  did  not  aurvlve  emancipation. 
Sons  of  one  father — one  with  all  the  rights 
of  Inheritance  from  the  father,  the  other  with 
none.  A  condition  to  be  d^lored.  but  not 
sui  generis,  and  for  the  existence  of  which 
our  lawmakers  are  not  solely  at  fault  Our 
Creator  designed  rights  and  blessings  to  some 
that  were  not  to  be  enjoyed  by  obers,  even 
children  of  tbe  same  parent  or  parents. 
Cast  out  this  bondwoman  and  her  son ;  "for 
in  Isaac  shall  thy  seed  be  called.  And  Hagar 
and  her  son  Isbmael  were  sent  away  and 
wandered  In  the  wilderness  of  Beersbcfba. 
•  •  •  For,  tbe  children  b^ng  not  yet 
bom,"  it  was  said  to  her:  "The  rfder  shall 
serve  the  younger.  Jacob  have  I  loved,  but 
Esau  have  I  bated." 

The  deeds  offered  simply  purported  to  es- 
tablish title  in  Mose  Johnson,  and,  since  tbe 
plaintiff  was  not  entitled  to  the  land  as  bis 
heir,  there  was  no  error  in  sustaining  tbe 
objection  to  same.  Tbe  trial  court  pwpaly 
gave  tbe  afflrmatlTe  charge  for  tba  dtfend- 
ant 

McCLELLAN.  a  J.,  and  TTSON  and 

SIMPSON,  JJ.,  concur. 


STATE  ex  nl.  ATTORNEY  GENERAL  v. 

SPEAEB,  Judge. 
(Supreme  Court  of  Ahibama.  April  18.  1905.) 
Local  Laws — Nonas  or  Intention  to  Ap- 
ply lOB  PASSAOB  —  SUBSSQUXRT  AKSND- 

uxira. 

Act  Sept.  14. 1908  (Loc.  Acts  1906.  p.  289), 
is  void  as  having  been  passed  without  som- 
clent  compliance  with  Const.  I  106,  providing 
that  notice  of  intentlra  to  appv  for  passage  ot 
a  local  law,  stating  the  snhsteiiee  of  the  propos- 
ed law,  shall  be  pnbllslied  in  the  county  to  be 
affected;  the  bill  as  Introduced  having  for  Its 
purpose,  aaldfl  from  the  repeal  of  a  certain  act, 
the  transfer  of  all  misdemeanor  cases,  pendine 
In  the  county  conrt,  to  a  law  and  equity  court  of 
the  county,  whld)  was,  according  to  the  notice 
given,  to  be  created  by  the  Lecislatnre,  and  the 
transfer  provided  for  by  tbe  bill  as  amended 
and  parsed  being  to  the  existing  circuit  court 
of  the  county. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  S  6.] 

"To  be  ofBcIally  reported.** 

Original  proceedings,  on  the  relation  of  the 
Attorney  General,  for  mandamus  to  D.  W. 
Bpeake,  ]u<^e  of  ttie  Bif^Hi  judicial  drcoit. 
Writ  granted. 

Massey  Wilson,  Atty.  Gen.,  and  Ii.  B.  Troup, 

for  petitioner. 

DENSON,  J.  This  Is  a  petition  for  a 
mandamus  to  Issue  to  Hon.  D.  W.  Speake, 
as  Judge  of  the  Blgbth  Judicial  circuit,  to 
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require  him  to  enter  on  tbe  mlnates  of  the 
(4rcnlt  court  of  Morgan  county  sn  order 
requiring  the  clerk  of  said  court  to  deliver 
to  the  Judge  of  the  county  court  of  said  coun- 
ty all  indictments  presented  or  filed  In  the 
circuit  court  against  persona  charged  with 
mladaneuors  In  Morgan  coun^. 

The  relator  rests  the  right  to  hare  the 
mandamus  awarded  upon  an  act  of  tbe  Gen- 
eral Assembly  ^titled  "An  act  to  regulate 
tbe  trial  of  misdemeanors  In  Morgan  coun- 
ty." This  act  was  approved  Febmary  28, 
1880,  and  Is  found  In  Loc.  Acta  (Sess.  1598-96) 

1002.  TbB  act  provides  in  Its  first  section 
tbat  flu  oomty  oonrt  of  Moi^n  coimty 
aliall  have  concurrent  JurlMlctlon  with  the 
dradt  court  of  said  ,  county  *%»r"  the  trial 
of  all  misdemeanors  committed  In  said  coon- 
tj.  Section  2  (tf  the  act  provides  that  tiie 
dak  of  the  drcnit  court  shall  Immediately 
after  the  passage  of  ttie  act  entw,  on  a  hook 
or  docket  to  be  kept  for  that  purpose  In  the 
county  court  of  said  county,  all  cases  of  de- 
fendants charged  with  the  commission  of  mis- 
demeanors whidi  are  pending  in  the  circuit 
court  ot  said  comity,  and  said  county  court 
■ball  have  esclnsive  jurisdiction  of  said 
cases  so  transftated,  and  of  all  papers,  bonds, 
and  writa  of  every  description  in  any  wise 
connected  with  or  relating  to  said  cases. 
Section  8  of  the  act  provides  that  at  each 
and  evecy  encceedlng  term  of  the  drcult 
comt  hdd  after  tbe  passage  of  tta  act 
for  tbe  county  of  Morviix  tbe  presldtiv  Judge 
ttiereof  shall  Alter  <hi  tike  minutes  d  said 
ctrcoit  court  on  the  day  of  adJoummeDt  an 
order  requiring  the  clerk  of  the  drcult  court 
to  deliver  to  the  Judge  of  the  county  court 
of  said  county  all  Indictments  preeented  tx 
filed  in  tbe  drcnit  court  against  penMma 
charged  with  the  commission  of  mlsdemean- 
OTB,  and  after  the  making  of  such  order  the 
jurisdiction  to  try  such  causes  shall  vest  in 
the  county  court 

The  record  shows  that  L.  B.  Troup,  as  coun- 
ty solldtor  of  Morgan  coun^,  on  the  2d  day 
of  January,  1905,  during  the  regular  term 
•f  tbe  circuit  court  held  for  Morgan  county, 
made  a  motion  praying  Hon.  D.  W.  Speaker 
tiie  presiding  Judges  to  cause  to  be  ent^ed 
on  the  minutes  of  said  court  an  order  as 
required  by  section  8  of  the  act  above  set  out 
It  Is  further  shown  that  on  the  day  the  coturt 
finally  adjourned,  to  wit.  February  3.  1905, 
the  said  motlou  was  by  the  court  overruled 
and  dismissed.  Judge  Speake  has  appeared, 
waived  the  rule  nisi,  and  filed  bis  answer. 
He  predicates  his  refusal  to  make  tbe  order 
prayed  for  up<m  the  ground  that  the  act  of 
February  28,  1899,  was  repealed  by  an  act 
of  the  L^clalatnre  approved  S^tonbm  14, 
1908,  which  repealing  act  Is  found  at  page' 
239  of  the  Local  Acts  of  the  Legislature, 
session  of  1906.  The  rela^  diallengea  tbe 
ralldlly  of  tbe  act  of  September  14,  1808, 
and  Inslsta  that  It  offends  sections  4B,  61, 
lOe^  and  107  of  the  Oonstitutlon,  and  that 
89S0^1S 


therefore  the  legislative  effort  to  repeal  the 
act  of  February  28,  1899,  was  futile. 

The  act  of  September  14, 1908,  is  designat- 
ed In  the  Journals  of  the  L^slatnre  as 
■^onse  Bill  4tf and  as  It  a^tears  on  page 
288  of  tbe  Local  Acts  of  1808  la  entitled. 
"An  act  to  repeal  an  act  entitled  *An  act 
to  relate  tbe  trial  of  misdemeanors  in 
Moi^ran  county,'  approved  on  the  28d 
day  of  February,  1888,  and  to  provide  for 
ttie  transfor  to  the  dnmlt  eoiirt  of  Morgan 
county  of  all  causes  and  all  papers  and  boOks 
relating  thereto,  now  remaining  undetermin- 
ed on  the  docket  of  said  county  court  of 
Hoigan  county,  wher^  indtctmenta  have 
been  preferred  by  ttie  grand  Jury  of  aald 
county."  House  Bill  Na  448  waa  Introduced 
In  the  House  of  RepresentativeB  by  Mr.  Oal- 
lahan  on  the  9th  day  of  February,  1908  (see 
House  Journal,  p.  44S),  and  as  introduced  its 
title  was  ai  follows,  to  wit:  "H.  R  448.  To 
repeal  an  act  entitled  'An  act  to  regulate  the 
trial  of  miadoneanors  In  Morgan  county,' 
approved  on  tbe  28d  day  of  FAbruary,  1808, 
and  to  provide  fi>r  the  transfw  to*1be  law 
and  equity  court  of  Mo^n  county  of  all 
causes  and  all  papers  and  books  relating 
thereto,  now  remaining  undetermined  on  the 
docket  of  said  county  court  of  Morgan  county 
wherein  indictments  have  been  preferred 
by  tha  grand  Jury  of  said  county.**  H«e 
followB  tbe  notice  that  waa  givm  of  the  in- 
trodnctl<m  of  tbe  bill,  whldi  is  in  words 
and  figures  as  follows:  "Notice  is  hereby 
given  that  at  the  present  session  of  the  Leg- 
islature of  Alabama,  whidi  b^an  oa  the 
18th  day  of  January.  1908,  and  after  tUa 
notice  shall  have  beoi  publisbed  in  a  news- 
paper of  Morgan  comity  woe  a  week  for  four 
nmsecntlve  wedks,  a  bill  will  be  Introduosd 
in  said  Leglalatnrcb  to  be  enacted  Into  a  law, 
for  the  purpose  of  repealing  an  act  of  tbe  L^ 
islature  of  Alabama  providing  tm  the  trial 
of  misdemeanws  in  tbe  county  court  of  Mor- 
gan county,  by  Jurors.  Said  bill  will  provide 
substantially.  In  addition  to  ito  purpose  stated 
above,  that  all  of  the  causes  of  every  kind 
and  Ascription,  pending  In  said  court  at  the 
date  of  the  approval  of  said  act,  where  Jury 
has  been  demanded,  together  with  all  papera, 
reoffds,  processes,  and  everything  pertain* 
ing  to  Budi  causes  pending  In  said  court,  shall 
be  transfored  1^  tbe  clerk  of  the  county 
court  to  the  clwk  of  the  law  and  equity 
court  of  Morgan  county,  Alabama,  for  which 
court  a  bin  will  be  enacted  by  the  said  Leg- 
islature at  Ita  presmt  session."  In  ad- 
dition to  the  Information  given  by  tbe  state- 
ment contained  in  the  above  notice  that 
a  bill  to  establish  a  law  and  equity  court 
would  be  enacted  by  tbe  L^lslatur^  we 
Jndldally  know  tiiat  there  did  not  at  the 
time  the  notice  was  given  exist,  nor  does 
there  at  this  time  exist,  in  the  county  of 
Moi^an  a  court  daiomlnated  the  "law  and 
equity  court  of  Morgan  county."  Tbe  body 
ot  tbe  bill  as  Introduced  provided  substan- 
tially tbat  the  causes  and  papm  and  books 
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relatti^r  ttwreto  aboold  be  transferred  to  tbe 
law  and  equity  court  of  Morgan  county.  The 
bill  passed  tbe  House  on  the  12th  day  of 
F^nary,  1908  (House  Journal,  p.  ttl8),  and 
reached  the  Soiate  on  tbe  16th  day  of  Veb- 
ruaiy,  1908  (Senate  Joomal,  p.  420),  and  was 
referred  to  the  jndldary  oonunlttM  (Soiate 
Journal,  p.  On  the  Stb  day  of  Septem- 

ber. 1908,  House  Bill  449  was  called  on  the 
third  reading  In  tbe  Swats,  at  irtilch  time 
tbe  fbllowlng  metUm  witb  reference  to  it  Is 
Bbown  1^  the  wlginal  Senate  Journal :  "ISx. 
I^nne  oflteed  tbe  fcdlowli^  amendmoit: 
Amend  the  o^tlfm  of  s&l  bill  and  sectlMi  2 
and  3  <tf  the  same  by  striking  out  tbe  w<ards 
*law  and  equity'  where  tbey  occur  In  said 
captl<«i  and  sections,  and  Insnting  In  Ilea 
thereof  tbe  wcnrd  'circuit'  AmeaA  said  bill 
by  striking  out  section  S  ot  tbe  same.*'  The 
amendment  was  adopted  on  a  y^  and  nay 
vote.  Tbe  bill  as  amended  was  tben  passed. 
Senate  Journal,  p.  8^  On  tb»  Stb  day  of 
S^ember,  1903,  tbe  House  received  a  mes- 
sage from  the  Senate  to  tiie  tffect  that  the 
Smate  had  amended  HOnae  Bill  440  as  shown 
and  as  fiw*ft»^toii^  had  passed  it  House  Jour* 
nal,  Pl  1821.  Tbe  House  thereupon  concur- 
red in  the  amendment  made  by  the  Senate 
to  the  biU. 

That  tbe  act  Is  a  local  law  cannot  be  Ques> 
tioned;  and,  to  give  It  Talldlty  as  a  legis- 
lative ^actment,  It  must  be  made  to  a[^ar  | 
that  section  106  of  the  Otmstitution.  which 
relates  to  tbe  publication  of  notice  of  tbe 
Intention  to  apply  for  tbe  passage  of  a  local 
law  was  c(»nplled  with.  That  secticm  re- 
quires tbat  notice  of  the  in^tion  to  apply 
f6r  the  passage  of  tbe  law  shall  have  beat 
published  In  the  county  or  counties  where 
tbe  matter  or  thing  to  be  affected  may  be 
KltTinted.  which  notice  shall  state  tbe  sub- 
stance of  the  proposed  law,  and  be  published 
at  least  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  in  such 
county,  or,  If  there  is  no  newspaper  publish- 
ed therein,  tben  by  posting,  etc.  It  Is  mani- 
fest  that  the  bill  which  was  introduced  into 
and  passed  the  House  as  House  BUI  449  tiad 
for  its  purpose,  aside  from  the  repeal  of 
tbe  act  referred  to  In  it  the  transfer  of  all 
misdemeanor  cases  pending  in  tbe  county 
court  of  Morgan  county,  wherein  Indictments 
had  been  preferred,  to  a  law  and  equity  court 
of  Morgan  county,  which  was.  according  to 
the  notice  given,  to  be  created  by  the  L^is- 
lature.  Indeed,  tbe  court  to  which  the  causes 
were  to  be  transferred  was  as  important  and 
as  much  tbe  substance  of  the  law  as  was 
the  repeal  of  the  law  and  the  transfer  of  the 
causes. 

It  may  be  that  the  notice  published  con- 
tained the  substance  of  the  proposed  law, 
and  was  sufficient  to  advise  the  public  of  tbe 
intention  to  apply  for  tbe  passage  of  a  law 
which  would  provide  for  the  transfer  ot  all 
causes  pending  in  tbe  county  court,  wherein 


indictments  had  been  prefttrred.  to  tbe  court 
of  law  and  equity,  to  be  created.  And  It  is 
possibly  true  that  with  a  law  of  tills  descrip- 
tion Cbe  petals  would  have  been  satlslSed; 
but  we  submit  no  such  law  waa  macted.  Tbe 
amradment  to  tbe  bill  In  tbe  Senate  made  a 
radical  change  In  the  proposed  law.  The  no- 
tice published  was  nofcalculated  to  warn  the 
pec^le  of  Morgan  connf7  tbat  tbe  docket 
of  tbe  circuit  court  would  be,  perhaps,  bur- 
dened by  transfer  with  causes  that  were 
pradlng  in  a  coort  of  competent  Jurisdiction 
to  try  them.  Beaacms  may  have  existed 
which  would  have  made  such  a  law  as  was 
prepoeed  desirable^  but  which  would  have 
had  no  influence  with  respect  to  the  law 
that  was  enacted.  It  may  be  that  tbe 
thought  and  prospect  of  getting  an  additional 
court,  such  as  the  pe<vle  were  advised  by 
tbe  notice  would  be  created  by  tbe  L^s- 
lature,  and  to  which  it  was  contemplated 
the  causes  pending  in  the  county  court  were 
to  be  transferred,  bad  the  effect  of  lulling 
the  public  into  r^>ose  and  silence.  As  was 
said  in  the  case  of  Wallace  v.  Board  of  Rev- 
enue (Ala.)  87  South.  821:  "It  was  always 
supposed  that  the  people  to  be  immediately 
affected  by  local  legislation  otigbt  to  have 
notice  of  an  Intention  on  the  part  of  any 
om  desiring  to  apply  to  the  Legislature  for 
such  legislation.  Any  notice,  tb«efore^  which 
falls  short  of  adrising  tbe  public  of  the 
substance  of  such  legislation,  would  be  decep- 
tive and  misleading,  and  'deprive  those 
opptmeA  to  it  of  a  fair  opptntuni^  to  pro- 
test against  and  oppose  Its  enactmeuL"  The 
iwurt  to  which  tiie  cases  wore  to  be  trana- 
forred,  we  repeat,  waa  of  the  very  essence 
and  substance  <tf  tbe  prt^Maed  law.  The  law 
enacted  abould  conform  substantially  to  tbe 
one  advertised,  and  it  seems  to  us  that  in 
enforcing  sectitn  106  of  tbe  0<nistituU<Hi, 
if  we  should  approve  such  radical  (diangea 
in  tbe  law  advertised  and  the  one  eoacted 
aa  were  wrought  1^  tbe  leglshitive  proceed- 
ings with  respect  to  tbs  enactment  involved 
in  this  case^  we  would  make  tbat  sectlfm  of 
the  Gonstitnthm  a  delusimi  and  a  anare,  and 
destnv  its  usefulness. 

Tbe  conclusion  is  that  the  act  of  Septem- 
ber 14,  1908  (page  289  of  tbe  Local  Acta  of 
the  Legislature  of  1908),  was  passed  with- 
out sufficient  notice  as  required  1^  sectiMi 
106  of  the  Constitution,  and  that  It  is  there- 
fore without  fOToe  and  effect  Tbe  conclu- 
si<m  raiders  ccmalderation  of  the  other  ob- 
jections urged  to  the  act  unneceesary. 

It  follows  that  the  writ  of  mandamus  will 
be  awarded  as  prayed  for,  unless  the  reepond- 
mt  shall,  upon  notice  ot  this  decision,  grant 
the  order  of  transfer  asked  for  tbe  re- 
lator. 

McCLELLAN,  a  J.,  and  HAEALSON  and 
DOWDBLL,  J  J.,  concur. 


Digitized  by  Google 


AIlL) 


HUDSON  JACKSON. 


227 


HUDSON  et  aL  T.  JACKSON. 

(Supreme  Court  of  Alabama.  April  11,  190S.) 

1.  InjTTnCTION— -ILlBCTlCENTr-HOLDIB  Or  IiB* 
eAI,  TITI.B— POBBBsaiON. 

One  in  possession  of  real  estate,  holding 
under  a  formal  legal  title,  cannot  maintain  a 
salt  in  equity  against  another  who  asserts  legal 
title  to  toe  same  land,  and  who  is  proceeding 
to  Bobstantiate  his  claim  in  ejectment. 
2:  Sahb— Squitablk  Ihtebut. 

Complainant,  who  was  In  possession  of 
certain  real  estate  executed  a  mortgage  thereon, 
which  was  Qssigned  to  defendants  for  valae. 
Comi^ainant  averred  that  such  transfer  was  in- 
effectual to  transfer  the  legal  title  to  the  land 
mortgaged  from  the  mortgagee  to  the  assignee, 
and  that  complaiaaat  thereafter  executed  a  deed 
of  the  property  to  such  assignee,  which  she  al- 
leged was  TOid  for  fraud.  Hel4t  that  complain- 
ants Btatoa,  If  her  deed  was  invalid,  was  that  of 
a  mere  owner  of  the  equity  of  redemption  with 
an  eqoitable  defense  against  the  assignee's  eject- 
CQOTt  suit,  and  that  ohe  was  therefore  entitled 
to  maintain  a  hil)  in  chancery  to  make  such 
equitable  claim  available. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  S  87.] 

Appeal  from  Chanc«7  Court,  Jefforaon 
County ;  John  C.  Carmlchael,  Chancellor. 

**To  be  officially  r^>orted." 

Bill  by  Mitta  Jacksoo  againot  Eli  Hndscm 
and  othwB.  From  a  jndgment  OTerrnllng  a 
demurrer  to  the  bill  and  a  motion  to  dismiss 
for  want  of  equity,  defendants  appeal.  Af- 
flnned. 

W.  8.  Welch,  for  appellant 

DENSON.J.  On  the  8th  day  of  April,  1903, 
ifitta  Jackson,  the  complainant  In  this  case, 
borrowed  from  the  Citizens'  Bank  of  Besse- 
mer $108.70,  and  to  secure  the  payment  of  the 
loan  executed  to  the  bank  a  mortgage  on  a 
town  lot  located  In  the  town  of  Brighton, 
in  Jefferson  county.  The  mortgage  was 
payable  30  days  from  the  date  of  Its  execu- 
tion. Some  time  In  July,  190S — the  exact 
day  Is  not  shown — the  mortgage  was  trans- 
ferred to  Eli  Hudson  by  the  bank,  but  the 
transfer  did  not  convey  the  l^al  title  of  the 
mortgagee  In  the  lands.  On  the  7th  day  of 
July,  1903.  and  after  the  transfer  of  the 
mortgage  to  Hudson,  MItta  Jackson  executed 
to  Ell  Hudson  a  deed  to  the  lot  which  she  had 
mortgaged.  Subsequent  to  the  execution  of 
the  deed  to  Hudson  by  Mltta  Jackson,  Hnd- 
son  conveyed  the  lot  by  deed  to  W.  A.  Reed, 
and  Reed  conveyed  by  deed  to  one  Tom 
Gardner.  Mltta  Jackson  remained  In  possea* 
slon  of  the  lot,  and  is  still  in  possession.  On 
the  eth  day  of  November,  1903,  Tom  Gardner 
Instituted  a  statutory  ejectment  suit  In  the 
dty  court  of  Bessemer  against  Mltta  Jatikson 
to  recover  possesslcm  of  the  lot 

On  the  14th  of  November.  190^  Mitta  Jack- 
son brought  the  bill  In  this  case  In  the  chan- 
cery court  of  Jefferson  coun^  for  the  pur- 
pose of  having  the  deed  made  by  li«  to  BM 
Hudson  declared  void  for  fraud  alleged  to 
bare  bem  practiced  by  Hudson  upon  com- 
plainant In  procuring  the  ezecnttfm  ot  tbt 


deed,  to  have  the  said  deed  removed  as  a 
cloud  on  complainant's  title,  to  declare  the 
deed  from  Hudson  to  Reed  and  from  Reed 
to  Gardner  void,  and  to  enjoin  Tom  Gardner 
from  the  further  prosecution  of  the  eject- 
ment suit  The  bin  is  exhibited  against  EU 
Hudson,  the  Citizens'  Bank,  W.  A.  Reed,  and 
Tom  Gardner.  It  is  alleged  In  the  bill  that 
the  complainant  is  vrllllng,  and  she  offers  In 
the  bin,  to  pay  any  amount  which  the  court 
may  ascertain  to  be  due  from  her  to  any  of 
Hie  parties  dtfendant  The  complainant 
prays,  among  otiier  things,  that  a  reference 
should  be  held  by  the  register  to  ascertain 
the  amount  due  to  BU  Hudson  on  tha  mwt> 
gage  purchased  by  him  from  the  Cltbsens* 
Bank.  The  c3iancelIor  orermled  a  danurra 
to  the  bill  and  a  motion  to  dismiss  for  tbe 
want  of  equity.  The  danmrw  and  motion 
proceeded  upon  the  theory  that  the  complain- 
ant bad  a  plain  and  adequate  remedy  at  law. 

It  has  been  recently  held  by  this  court  that 
the  powers  of  the  chancery  court  cannot  be 
successfully  Invoked  by  ma  in  possession  of 
real  estate,  holding  under  a  legal  title  In 
form,  against  another  who  also  asserts  legal 
title  to  the  same  lands,  and  who  Is  asserting 
that  title  by  suit  in  ejectment  TfaU  ruling 
was  based  upon  the  principle  that  It  Is  the 
common  right  Of  all  men  to  have  their  legal 
rights  determined  before  law  forums,  and 
their  contested  legal  demands  tried  by  a 
Jury  of  their  country.  Wilson  v.  Miller,  39 
South.  178.  The  contention  between  the  par- 
ties In  tbe  case  dted  presented  the  naked 
question  of  the  trial  of  strength  between  two 
rival  legal  titles,  for  the  trial  of  which  an 
action  at  law  had  been  commenced  and  was 
being  prosecuted  by  the  claimant  out  of  pos- 
session against  the  claimant  In  possession. 
The  only  feature  pres^ted  by  the  pleadings 
In  the  case  at  bar  which  may  distinguish  it 
from  the  case  dted  supra,  exempt  It  from  tbe 
Influence  of  that  case,  and  give  the  chanco-y 
court  Jurisdiction,  la  tbe  mortgage  feature. 

The  bill  does  not  attack  the  validity  of 
the  mortgage  executed  by  the  complainant  to 
the  Citizen's  Bank.  It  shows  that  the  mort- 
gage was  transferred  to  Ell  Hudson  by  the 
bank  for  value,  but  it  avers  In  effect  how- 
ever, that  the  transfer  was  not  effectual  to 
divest  the  legal  title  to  the  lot  out  of  the 
bank  and  vest  It  in  Hudson.  Then,  accord- 
ing to  the  averments  of  the  bill,  tbe  bank  re- 
tained the  naked  legal  title  to  ^e  lot  while 
Hudson's  status  was  that  of  equitable  as- 
signee of  the  mortgage.  Mltta  Jackson's 
status,  if  the  deed  executed  by  her  to  Hud- 
son was  Invalid,  was  that  of  owner  of  the 
equity  «f  redouptlon,  and  the  equity  of  re- 
demption Is  purely  a  creature  of  courts 
of  eqoitjr.  Bo  It  would  seem  that  In 
any  view  of  &e  case,  the  only  claim  that 
tiie  complainant  has  in  the  lands  Is  a  purely 
equitable  one.  (me  ct^lsable  by  a  court  of 
equity  aitate.  If  Hudson's  deed  from  her 
should  be  set  aside*  for  fraud^  Its  execu- 
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turn,  still  she  woald  be  wlthoat  the  legal  ti- 
tle upon  which  to  maintain  or  resUt  eject- 
ment without  redemption  from  the  mortgage. 
With  the  deed  set  aside  and  redemption  per- 
fected, the  legal  title  to  the  lands  would  be 
restored  to  her,  and  she  would  be  in  position 
to  snccessfully  resist  an  ejectment  suit 
While  it  is  true  that  the  chancery  court  will 
not  oust  the  Jurisdiction  of  the  law  court 
where  the  contest  is  solely  between  rival 
legal  titles,  yet,  when  the  plaintUTs  claim 
or  the  defendant's  defense  la  equitable,  this 
gives  the  court  of  chancery  jurisdiction  to 
inquire  of  and  make  available  soch  equita- 
ble claim  of  defense. 

It  follows  that  the  decree  of  the  chancel- 
lor overruling  the  demurrer  and  the  motion 
to  dismiss  for  want  of  equity  must  be  affirm- 
ed. The  def^dants  will  be  allowed  80  days 
in  which  to  annrer  the  bill. 

Affirmed. 

McCLELLAN,  O.  J.,  and  HARALSON  and 
DOWDELL,  JJ^  concur. 


JBFFBRSON  COUNTT   SAVINGS  BANK 

et  al.  V.  JEFFSRS. 
{Saprrau  Ooart  of  Alabama.  April  11,  1906.) 

BquiTABU  AssiamcKHir— Faxtneb8hif^uit 
VOB  SnruaiEMT  or  Fish  Aoconiras— Pbop- 
n  pAxxus. 

Where  a  partn«,  without  the  consent  ot 
hifl  copartner,  made  advances  to  a  bank  from  the 
proceeds  of  the  firm  to  enable  him,  with  the 
knowledge  of  tbf  bank,  to  pay  bia  lodivldaal 
debts,  the  advances  were  an  equitable  asaign- 
ment  to  the  bauk  ot  the  partner's  interest  in 
the  proceeds,,  subject  to  the  interest  of  the  co- 
partner as  ascertained  on  a  settlement  of  the 
flnu  aocountL  and  hence  the  bank  was  a  propw 
party  In  a  suit  Iqr  the  copartntt  for  a  •sttfamant 
of  the  firm  accounts. 

Aitpeal  from  Oity  Oourt  ot  Birmln^uun; 
Clias.  A  Senn,  Judge. 

be  pfflcfally  reported." 

Suit  by  H.  I.  Jeffers  against  the  Jefferson 
County  Savings  Bank  and  others.  From  a 
decree  overruling  a  demmrrer  to  the  bill  in- 
terposed by  the  Jefferson  Onmty  Savlnga 
Bank,  it  appeals.  Afllrmed. 

Frank  S.  White  &  Sons,  fbr  appellant 

Robert  N.  Bell,  for  appellee. 

HcCLELLAN,  C.  J.  It  appears  from  the 
bill  In  this  c^se  that  complainant,  H.  I.  Jef- 
fers, and  cme  W.  F.  May  formed  a  partner- 
ship, in  the  name  of  W.  V.  May  &  Co., 
for  the  purpose  of  constructing  a  building 
for  a  brewing  company.  Thereafter  W.  F. 
May  transferred  in  the  name  of  the  firm  to 
the  respondent  the  J^erson  County  fiavlngs 
Bank  the  "proceeds"  coming  to  W.  F.  May 
&  Co.  under  the  contract,  tot  the  purpose  as 
expressed  in  the  transfer,  of  securing  the 
payment  of  advances  to  be  made  by  the  bank 
to  the  firm  for  the  completion  of  their  con- 
tract The  bill  avers  that  tUa  transfte  was 
without  complalnanlfa  knowledge  w  consent 


Zt  further  avers  that  on  or  about  flie  date  of 
the  transfer  May,  without  the  authority  of 
complainant  executed  a  note  of  the  firm  for 
the  sum  of  (1,500,  payable  to  the  bank,  and 
thereupon  the  bank  credited  the  firm  upon 
its  books  with  the  sum  of  (1,470,  being  $30 
less  than  the  amount  of  the  note,  which  dis- 
count the  bill  avers,  was  usurlona.  It  is 
further  averred  ttiat  W.  F.  Hay,  with  the 
knowledge  and  approval  of  the  bank,  used 
about  $1,200  of  the  credit  of  $1,470  for  the 
payment  of  his  individual  debts,  including  a 
debt  due  to  the  bank ;  that  the  note  was  exe- 
cuted for  the  purpose  of  paying  these  debts ; 
and  that  the  bank  was  advised  of  this  inten- 
tion. Before  the  completion  of  the  contract 
May  became  a  bankrupt  and  it  was  complet- 
ed by  complainant  It  appears  that  upon  the 
oranpletion  of  the  contract  the  brewing  com- 
pany owed  the  firm  the  sum  of  $4,022,  which 
was  claimed  by  the  bank  by  the  virtue  of 
•aid  transfw.  To  avoid  suits  by  material- 
men  and  workmen,  to  whom  the  firm  was  in- 
debted in  flM  sum  of  $2,90(^  complainant 
agreed  that  the  sum  due  ttom  the  brewing 
compai^  to  0ie  llrm  should  be  paid  to  the 
bank  wltiiont  prejudice  to  his  claim  thereto, 
upon  tiie  condltlCHi  the  bank  should,  ont 
of  tin  funds,  pay  ths  said  creditors  ot  0ie 
firm.  It  is  aterred  that  the  profits  of  tbe 
firm  after  payment  of  creditors  amounted  to 
$1,200 ;  that  under  the  ecmtract  of  purtner- 
ship  complainant  was  to  receive  $5  per  day 
and  an  equal  share  of  the  profits.  The  bill 
avers  that  May  had  received  a  sum  equal  to 
or  exceeding  his  share  of  the  profits,  and  It 
seeks  to  have  the  bank  pay  complainant  out 
of  the  fund  received  by  it  from  the  brewing 
company,  tbe  amount  found  due  complainant 
upon  a  partno^p  accounting,  which  was 
prayed  for  In  the  bllL  The  bank  and  the 
assignee  of  May  are  made  parties  defendant 
to  the  bill.  The  bank  demurred  to  the  bill, 
and  from  the  decree  of  the  court  overruling 
Ite  demurrers  this  appeal  Is  taken. 

The  equity  of  the  bill  as  for  a  settlement 
of  partnership  accounts  is  not  assailed.  The 
question  raised  by  the  demurrers  relates 
solely  to  the  propriety  of  the  bank  being  a 
party  defendant  thereto,  and  the  sufficiency 
of  ite  averments  to  authorize  any  relief 
against  it  It  is  not  denied  that  W.  F.  May 
was  authorized  as  a  member  of  the  firm  to 
transfer  to  the  bank  the  proceeds  coming  to 
W.  F.  May  &  Co.  under  the  contract  with  tbe 
brewing  company,  for  the  purpose  of  securing 
advances  to  be  obtained  from  tbe  bank  for 
the  completUHB  of  the  work.  Such  authority, 
however,  would  not  permit  tbe  pledging  of 
the  property  of  the  firm  to  obtain  money  for 
the  payment  of  May's  Individual  debts  with- 
out the  consent  of  the  complainant  which 
is  denied  in  the  bill.  To  the  extent  that  tbe 
mon^  was  advanced  by  the  bank  nominally 
to  W.  F.  May  &  Co.,  but  for  the  purpose  of 
enabling  Hay  to  pay  his  Individual  debts, 
or  applied  with  Its  ooncnrrokce  to  sudi  pui^ 


Digitized  by 


Ala^  UOBIUD  LAND 

pose,  the  transfer  was  Ineffectire  w  against 
complainant  As  to  snch  Indebtedness,  how- 
erer,  It  would  operate  as  an  equitable  trans- 
fa  of  the  Interest  of  Iifay  In  the  proceeds  of 
tbe  contract,  wblrb  would  be  his  Interest 
after  the  payment  of  the  partnership  debts 
and  the  settlAnent  of  the  equities  between 
the  partners.  This  Interest  of  May  In  the 
proceeds  of  the  contract,  the  security  of  the 
bank  for  the  payment  of  the  stuns  applied 
to  the  payment  of  May's  Individual  indebted- 
ness, can  only  be  ascertained  upon  a  settle- 
ment of  tbe  partnership  accounts.  Repre- 
senting May's  Interest,  the  bank  was  a  prop- 
er party  d^endant  to  the  bill.  Halstead  t. 
Shephard,  28  Ala.  55a  To  tbe  extent  that 
the  assets  of  the  firm  are  held  by  the  bank 
b)T  the  paym«it  of  the  money  so  applied  to 
May's  Indlrldnal  debts,  they  are  held  to  the 
Injury  and  wrong  of  complainant,  and  It  must 
be  considered  to  this  extent  as  holding  them 
subject  to  the  intwest  of  complainant,  as 
found  upon  a  aettlemeait  of  tbe  partnerahlp 
accounts. 

The  demurrers  to  the  bill  were  properly 
OTermled,  and  the  decree  of  the  court  be- 
low 1>  affirmed.  ' 

HARALSON,  DOWDBLU  and  D1EN80N. 
J3.,  concur. 


MOBILE  LAND  IMP.  OO.  y.  GASS  et  aL 
(Supreme  Court  of  Alabama,  April  D,  1904. 
On  Rehearing,  Jane  80,  1905.) 

1,  OOSFORATIOHB — DXBD  TO  DXBECTOB. 

A  deed  by  a  corporation  to  a  director,  on 
zesoludon  of  the  diiectom,  the  grantee  partici- 
pating in  the  direetor^i  uiontlnf  and  being  neces- 
sary to  make  a  quorum,  while  not  Toid,  Is  void- 
able, though  there  was  no  fraud. 

2.  Saub— BBroppCL. 

A  corporatim  Is  not  diarged  with  such  no- 
tice as  to  est(9  It  to  avoid  Its  deed  of  lots  to  a 
director.  In  coDBlderatlon  of  his  agreeing  to 
erect  houses  on  half  of  them,  so  far  as  con- 
cerns the  unimproved  lots,  because  the  houses 
were  erected  in  view  of  a  street  f  ma  which 
tiuj  could  be  seen  by  stme  <it  the  dlrsctws  and 
stockholders,  and  tiie  grantee  told  one  of  the 
directors  that  some  of  the  lots  had  been  coavey- 
ed  to  him,  and  the  deed  was  recorded  Id  the 
county  where  a  minority  of  tbe  stockholders 
resided. 

A  resolution  of  the  board  of  directors  of  a 
corporation,  that  they  repudiated  the  transao 
tUm  with  a  director  whereby  lota  of  tbe  corpora- 
ttm  were  improperly  conveyed  to  him,  except  as 
to  such  of  the  lots  an  had  been  sold  by  him  and 
one  which  he  had  improved,  and  iDatnicting  tbe 
attorney  of  ttie  corporation  to  commence  pro- 
ceedings for  recovery  of  tlie  propoly,  is  not  a 
parUal  ratification  of  the  transaction,  predod- 
iDg  the  corporation  fr<nn  rescinding  tbe  contract, 
but  is  a  repDdiatioD  of  the  whole  transaction, 
with  an  omission  to  seek  recovery  of  certain 
lots  for  equitable  reasons. 
4.  Skjmrr— Plxadiho— aaniRAi.  and  Bpkoiax 
Fbatebs. 

Though  a  bill  by  Its  averments  and  Its 
spedalpzayer  seeks  to  have  deeds  declared  void 
ab  initio,  whereas  they  are  only  voldaUe,  yet 
a  right  to  have  tium  canceled,  because  voldabK 
being  shown       the  aveminits  of  facts,  such 
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relief  may  be  had  under  the  prayer  for  general 

relief. 

S.  CoBPOBATiono— AtrraoEiTT  OF  Atto&net. 

The  prima  fade  anthorl^  of  the  attorney 
of  a  corporation  to  sue  for  all  lots  conveyed  by 
it  to  a  director  Is  overcome  by  the  resolution  iK 
the  directors  repudiating  the  transaction  whne- 
by  lots  of  the  corporatlMi  were  ocmveyed  to  the 
director,  except  as  to  such  of  the  lots  as  he  had 
sold  and  one  that  he  had  Improved,  and  instruct- 
ing tbe  attorney  to  commence  proceedings  for 
the  recovers  of  "said  real  estat^' ;  that  is,  the 
lots  other  ttian  those  excepted. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Suit  by  the  Mobile  Land  Improvemoit 
Company  against  H.  R.  Gass  and  others. 
Fnm  an  advttse  decree^  complainant 
peaila.  Bevened. 

This  action  was  commenced  by  the  Mobile 
Land  Improvement  Company  by  a  bill  In 
chancery  against  H.  R.  Gass,  and  was  subse- 
quently amended  so  as  to  make  several  par- 
ti ee  who  purchased  the  land  involved  in  this 
suit  bom  him  defendants.  The  bill  allied 
that  the  complainant  was  a  corporation  un- 
der the  laws  of  Alabama,  and  that  the  de- 
fendant Gass  was  tbe  secretary  and  treasur- 
er of  the  company  and  also  a  director  from 
the  16th  day  of  April,  1889,  to  the  80th  day  of 
April,  1900 ;  that  some  of  the  directors  of  the 
company  resided  in  Michigan,  and  some  in 
Mobile,  Ala.,  and  that  tbe  residences  of 
the  stockholders  were  similarly  distributed; 
that  on  the  18tb  day  of  November,  1896,  the 
board  of  directors  held  a  meeting  in  Flint, 
Mich.,  and  adopted  a  resolution  authorizing 
the  president  to  transfer  to  the  defendant 
Gass  three  parcels  of  land  belonging  to  the 
corporation,  each  having  a  front  of  60  feet 
on  Michigan  avenue,  upon  condition  that  he 
erect  upon  each  parcel  of  laud  a  two-story 
dwelling  house  to  cost  at  a  fair  value  not 
less  than  $2,000,  and  that  no  deed  should 
be  given'  him  until  he  had  begun  the  erec- 
tion of  a  house  on  the  land  covered  by  it 
It  alleges  that  the  resolution  as  spread  upon 
the  minutes,  however,  purported  to  grant 
five  parcels,  with  frontages  of  100  feet  each, 
instead  of  three  lots,  of  land.  The  bill  al- 
leges that  there  was  present  at  said  meeting 
F.  A.  Piatt  M.  P.  Cook,  I.  W.  Whitehead, 
and  the  defendant  H.  B.  Gass,  and  that,  ex- 
c^t  for  the  presence  of  said  Gass,  there 
would  not  have  been  a  quorum  of  the  direct- 
ors. It  alleges  that  defendant  took  posses- 
sion of  the  lands  described  In  the  resola- 
tlon  as  spread  opon  tbe  minutes,  and  pro- 
ceeded to  erect  hotkses  upon  them  with  his 
own  means ;  that  when  the  bill  of  complaint 
was  filed  he  had  erected  a  house  upon  each 
of  four  of  the  parcels  of  land,  but  that  each 
boose  only  occnpied  a  apace  of  00  feet  on 
Michigan  avenoe ;  that  all  of  tha  houses  bnt 
one  had  been  disposed  of  to  otlier  defendants 
for  a  valnable  consideratlcm  and  wlthont 
notice,  and  that  said  Gasa  had  never  ren- 
dered any  account  to  tlw  company  of  the 
profits  arising  from  tbe  sale  of  tlie  buildings 


Digitized  by 


330 


89  SOUTHBBN  RBPOBTBB. 


(Ala. 


or  lota  upm  which  ttuy  wen  erected;  that 
Oaes  tnm  time  to  time  obtained  deeds  ex- 
ecated  by_  the  companr  through  F.  A.  Piatt. 
Its  president,  and  himself,  as  secretary  of  the 
company.  The  bill  further  alleges  that  the 
company  bad  not  complied  with  the  proTl- 
8jk>ns  of  law  anttiorlslng  It  to  bold  directors* 
meetings  ontside  of  the  state,  and  that  In 
April.  1900,  the  stocbholdOB  had  repudiated 
the  transaction,  and  had  demanded  the  can- 
cellation and  surrender  of  the  conveyances 
made  to  Gass.  The  bill  prays  that  ttie  de- 
f«idant  H.  B.  Gass  be  required  to  snrrender 
the  deeds  nmde  to  him  Into  the  registry  of  the 
court  to  be  canceled,  but  that  by  its  decres  the 
court  protect  the  title  of  the  otb«  defend- 
ants, who  pnrchased  three  of  the  lots  In  con- 
troTenor,  and  for  general  relief.  The  bUI  at- 
tadies  copies  of  each  of  the  foor  conTeyances 
as  exhibits.  Each  of  these  conTeyances  re- 
cites that;  "Whereas,  the  board  of  directors 
of  the  Mobile  Land  Improvement  Company 
did,  at  a  meeting  in  the  dty  of  Mobile  on.  to 
wl^  the  16th  day  of  February,  1891,  adopt  the 
following  resolution,  viz:  *Be  It  resolved, 
that  the  lands  of  this  company  shall  be 
sold  as  opportunity  may  afford  at  prices  sat- 
isfactory to  the  president  or  vice  president 
and  secretary  of  the  company,  and  said 
officera  are  authorized  to  make  deed  to  pur- 
chasers in  such  form  and  with  such  con- 
ditions and  covenants,  respectively,  as  they 
may  deem  proper.' "  Bach  conveyance  is  ex- 
ecuted un^r  the  ctwporate  seal  of  the  com- 
pany. 

Decree  pro  confesso  was  rendered  against 
the  defendants  other  than  Oass,  but  the  de- 
fendant Oass  answered  the  bill,  admitting 
the  corporate  capacity  of  the  company,  and 
ttiat  it  had  powor  to  purchase,  own,  improve, 
rent,  or  sell  real  estate,  or  interest  In  real 
estate,  to  construct  buildings  upon  real  estate, 
and  many  other  powers.  He  admitted  that 
the  appellant  had  pnrchased  a  large  body 
of  real  estate,  and  had  adopted  a  system  of 
by-laws  for  the  relation  and  conduct  of  its 
affairs.  He  also  admits  the  election  of  him- 
self as  secretary  and  treasurer  and  director 
of  the  company,  and  that  he  retained  these 
offices  down  to  the  30th  day  of  April,  1900, 
and,  further,  that  some  of  the  directors  re- 
Bided  in  Michigan,  and  some  In  Mobile.  Ala. 
The  defendant,  by  way  of  pleas  in  his  answer, 
sets  up  in  detail  a  number  of  meetings  of  the 
board  of  directors  held  by  the  company  in 
Afichlgan  prior  to  the  meeting  of  November 
18,  1896,  and  the  facfr  that  .many  matters 
of  importance  to  the  company  were  author- 
ized at  such  meetings,  and  further  shows  that 
practically  all  of  the  important  business  of 
the  company  was  conducted  through  meetings 
of  the  boards  of  directors  held  in  Mlchlgau, 
and  that  tills  was  well  known  to  all  of  the 
stockholders  of  the  company  prior  to  No- 
vember 18,  1896.  He  further  attaches  a 
map  of  the  lands  of  the  appellant,  and 
shows  that  they  were  vacant  lands  without 
houses  on  them,  and  constituted  an  open,ui^ 


fenced,  uncultivated  plain,  without  streets  or 
avenues  of  any  kind,  and  that  complainant 
pnrchased  this  tract  for  the  purpose  of  laying 
it  off  into  city  lots  and  selling  them  as  residen- 
ces at  a  profit ;  that  It  had  the  lots  plotted  and 
advertised  extensively  for  saje ;  that  prior  to 
November  18,  1896,  the  company  had  this 
land  in  the  hands  of  eevei-al  agents,  and  had 
been  making  strenuous  efforts  to  sell  as  many 
of  these  lots  as  It  could,  but  had  failed  to 
make  any  sales;  that  all  of  the  stockholders 
thought  It  would  greatly  enhance  the  value 
of  the  property  and  facilitate  the  sale  of 
said  lots  to  get  some  one  to  build  upon  one 
or  more  of  them,  and  reside  there,  believing 
this  would  induce  others  to  purchase  lots  and 
build  residences  upon  them,  and  thereby 
greatly  enhance  the  value  of  the  entire 
property.  With  this  view  the  directors  at  a 
meeting  in  Flint,  Mich.,  in  April,  1901, 
authorized  tiielr  president  to  entw  into 
negotations  with  a  Mr.  King,  Mr.  Taylw, 
and  Mr.  Posey,  by  whicA  the  company  was 
to  give  them  one  lot  each  on  Michigan  avenue, 
and  to  build  a  plank  sidewalk  In  front  there- 
of, and  guaranty  the  extensiiHi  of  the  wat^ 
mains  to  the  lots  selected.  If  they  would, 
within  a  qiKcifled  time,  pot  buUdlnga  on 
these  lots  to  oott  not  less  than  $2500, 
and  pay  fSO  towards  laying  the  watw 
mains;  that  the  conqumy  attempted  to  Induce 
these  parties  to  accept  the  lands  upon  these 
terms,  bnt  failed;  that  at  a  meeting  held 
March  7,  1898,  a  committee  that  had  beea 
previously  appointed  reported  on  the  feasi- 
bility of  a  sale  of  400  lots  on  the  company's 
tract  on  Michigan  avenue  and  recimmiended 
that  three  houses  should  he  erected  fhereon 
at  a  cost  of  not  less  than  f 11,000;  that 
each  purchaser  was  to  obtain  a  lot  without 
location,  and  that  the  location  should  then 
be  determined  by  lot,  so  that  three  of  the 
purtdiasers  would  obtain  a  house  and  lot  by 
his  purchase ;  that  the  sale  was  had,  but  the 
company  did  not  succeed  in  selling  any  of 
the  lots.  On  account  of  the  long-continued 
Inability  of  the  company  to  dispose  of  any  of 
its  property  at  what  It  deemed  proper  prices, 
or  to  get  any  rraidences  constructed  thereon, 
the  matter  of  devising  some  method  to  facil- 
itate the  sale  of  lots  became  a  constant  sub- 
ject of  discussion  among  the  stockholders, 
and  acaae  time  in  1895  the  defendant  sug- 
gested to  some  of  the  directors  ttiat,  to  locate 
residences  upon  the  pr(^>erty,  he  would  build 
at  his  own  expense,  and  dispose  of  to  bona  fide 
residents,  five  residences  upon  the  property, 
if  the  company  would  give  him  ten  lots,  or 
their  equivalents.  In  the  tract;  he  to  sell  the 
bouses  without  profit  and  to  have  the  lots 
not  built  upon  as  compensation  tor  his  work 
and  risk.  This  su^estlon  was  considered 
by  all  of  the  directors  who  discussed  it  w 
the  most  feasible  plan  that  could  be  sug- 
gested to  Increase  the  value  of  the  company's 
property,  bnt  the  suggestion  was  not  carried 
out  until  1890,  at  which,  time  the  proposition 
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waa  occulted  and  a  reaolutlon  passed  giving 
him  10  lota  upon  the  terms  set  ont  In  the  Mil 
of  complaint ;  that  the  action  of  the  board  o£ 
directors  In  eutering  into  the  agreement  was 
known  to  nearly  all  of  the  directws  of  the 
company  and  to  many  of  the  stockholders ; 
and  that  the  defendant  ^ke  to  a  number 
of  them  lilmaelf  abont  the  matter.  In  the 
early  jMut  ctf  iS07  be  commenced  the  erection 
of  a  house  optm  one  of  these  lots,  and  wb&i 
.it  waa  completed  he  took  photographs  of  it, 
and  showed  it  to  Mvttal  xoesaben  of  the 
directory.  He  sent  deeds  to  the  president  of 
the  company  for  the  parcel  of  land^upon 
wbldi  this  bouse  was  erected,  consisting  of 
100  feet  front  on  Mlrtiignn  aTenm.  and 
uMt  the  deed  .was  obtained  be  made  effwts 
to  sell  this  iHToperty  at  the  actual  cost  to  him 
of  the  boUdlng  witbont  any  onnpensatloa 
tar  the  lot,  or  for  hla  time,  trouble,  and  risk 
In  bnlldlng  and  sriUng  the  pnqiarty.  He 
finally  sold  it  to  a  xvominoit  <dtlBat  of 
Mobile,  who  occQpied  it  as  his  realdsnce.  Am 
Roon  as  be  succeeded  in  diqKMlng  of  this 
building,  defendant  commenced  the  erection 
of  another  building  upon  another  of  the 
parcels  which  the  company  had  agreed  to 
oouTey  to  him,  and  obtained  a  deed  for  that 
parcel,  and  wboi  that  bnlldlng  was  com- 
pleted he  took  active  steps  to  dispose  of  It 
without  ivoflt  to  himself,  and  succeeded  In 
selling  It  to  a  prominent  dtizai,  who  made 
It  his  home,  and  as  soon  as  he  did  so  he  Im- 
mediately commenced  the  erection  of  atlU 
another  building  upon  anotfaw  of  said  parcels, 
and  obtained  a  deed  to  that,  and  when  It  was 
completed  took  active  steps  to  sell  that 
building  without  profit  to  himself,  and  suc- 
ceeded in  selling  it  to  a  prominent  citizen, 
who  made  a  residence  of  It,  and  he  then  com- 
menced the  erection  of  the  fourth  building 
upon  another  parcel,  and  obtained  a  convey- 
ance of  tliat,  but  before  be  completed  that 
bnlldlng  the  bill  of  complaint  In  this  case  was 
filed.  Each  of  said  buildings  was  so  situated 
that  they  could  be  seen  by  any  person  passing 
complainant's  land,  and  so  as  to  be  seen  by 
any  person  passing  up  and  down  the  principal 
residence  street  In  the  city  of  Mobile.  Each 
of  said  buildings  cost  the  defendant  between 
18,000  and  $4,000,  and  the  construction 
of  said  several  buildings  did  enhance  the 
value  of  the  entire  tract  of  land  nearly  100 
per  cent  over  what  it  would  have  been  worth, 
except  for  the  c(Histructiou  of  said  buildings 
and  the  occupation  tho^f  by  citizens  as  res- 
idencea.  The  answer  sets  up  that  sub- 
sequent to  that  several  meetings  of  the 
directors  and  ct  the  stockholders  were  had 
without  repudiating  said  transaction,  but 
that  finally  it  was  resolved  by  the  board  of 
dlrecbnrs :  "That  tiiey  n^nidlated  and  disaf- 
firmed the  tnusaction  hmtofore  made  with 
H.  B.  Gaas,  wberelv  certain  proparty  of  the 
company  tnu  improperly  conv^ed  to  said 
Gaas,  eacept  as  to  such  of  said  lots  that  have 
beeo  aold  by  said  Oass,  and  except  as  to  lot  18. 
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block  20.  The  attorney  of  the  company  is 
hereby  instructed  to  commence  proceedings 
for  the  recovery  of  said  real  property,  if  said 
Oass  refuse,  upon  the  written  demand  of  the 
company,  to  reconv^  said  prop^ty  to  the 
company."  The  defendant  claims  that  under 
the  facts  set  up  In  his  answer  the  company 
has  ratified  the  transaction  made  in  the 
first  Instance,  and  that  In  addition  thereto  It 
has  allowed  itself  to  become  estopped  from 
repudiating  the  same.  Several  portions  of 
the  answer  are  made  pleas  to  the  bill  of 
complaint 

Upon  the  submission  of  the  cause  for  a 
hearing  upon  the  snfllciency  of  the  pleas,  the 
court  rendered  a  decree  sustaining  said  pleas. 
Upon  the  final  snbmlsslon  of  the  cause  upcn 
the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  denying  the  relief  prayed  for 
and  ordering  the  bill  dismissed.  The  com- 
plainant appealed,  and  assigned  as  error  the 
lntwlocut(H7  decree  of  the  chancellor  holding 
the  pleas  sufficient  and  the  rendition  of  the 
final  decree  denying  the  relief  prayed  for 
and  dismissing  the  bill. 

Henry  Chamberlain  and  Mcintosh  &  Rich, 
for  appellant  Or^ory  L.  ft  H.  T.  Smith,  for 
appellees. 

ANDERSON,  J.  While  the  deeds  sought  to 
be  canceled  purport  to  have  been  authorized 
by  a  resolution  passed  at  a  meeting  In  Mobile 
in  the  year  1891,  It  la  an  undisputed  fact  that 
they  were  made  under  and  pursuant  to  a  res- 
olution of  a  bare  quorum  of  the  directors  at 
a  meeting  held  at  Flint  Mich.,  In  the  year 
1806.  The  evldtmoe  also  discloses  the  fact 
that  at  said  meeting  the  presence  of  and  the 
participation  therein  by  the  respondent  Gass 
was  necessary  to  constitute  a  quorum  and  to 
give  it  legal  vitality,  and  that  the  vote  of 
Oass  secured  the  passage  of  the  resolution. 
The  directors  of  a  corporation  are  the  trus- 
tees and  managing  partners,  and  the  stock- 
holders are  the  cestuls  que  trust  and  have  a 
joint  interest  In  all  of  the  proptrty  and  ef- 
fects of  the  corporation.  Boblnson  v.  Smith, 
8  Paige,  222,  232,  24  Am.  Dec.  212 ;  Cunning- 
ham V.  Pell.  6  Paige,  607;  Slee  v.  Bloom,  10 
Johns,  479.  10  Am.  Dec  278.  "If  this  Is  the 
relation,  then  the  rules  of  law  applicable  to 
purchases  by  agents  and  trustees  apply  to 
the  purchase  In  qinestlon.  There  Is  a  mani- 
fest Impropriety  in  allowing  the  same  person 
to  act  as  the  agent  of  the  seller  and  to  be- 
cwne  himself  tbe  buyer.  There  ma;  be,  In 
all  sufib  cases,  a  conflict  between  Uie  duty 
and  interest  Acting  for  himself,  Bueirs  In- 
taest  would  be  to  obtain  payment  Acting 
for  the  best  intoests  of  the  corporation,  his 
disinterested  and  unbiased  convictions  of 
duty  m^ht  be  to  advise  against  a  sale  of  the 
entire  propwty  to  one  creditor,  or  against 
any  sale  at  all.  It  Is  In  view  of  these  con- 
Bidorationa  that  the  wise  policy  of  the  law 
hath  put  the  stljig  of  a  disability  into  the 
tenuitatlon,  as  a  defeialve  weapon  against 
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the  strength  of  the  dangw  which  lies  In  the 
sltuatloiL*  Brai  these  prlndples  woidd  not, 
In  mj  judgment  apply  In  the  case,  If  then 
hftd  beui  a  aawam  without  BntiL  Now  the 
pundiase  of  prc^ierty  by  an  umt  or  tmsteeb 
or  by  any  person  acting  In  a  fidndary  capac- 
ity, Is  not  void  ab  orlglne  and  absolntely.  It 
18  Tfddable  only.  It  la  made  snbject  to  the 
rlfllit  of  the  inrlncipal  or  ben^dary.  In  a 
reasonable  time,  to  say  that  he  Is  not  satis- 
fled  with  It  It  Is  ralld  In  equity,  aa  well  as 
law,  unless  the  parties  Interested  repudiate 
It,  or  cmnplaln  et  It;  and  tliese  may  set  It 
aside  wlttiOTit  showing  elttier  trend  or  Injury. 
Bank  of  Old  Dominion  t.  Dubnqne  Railroad 
Co..  8  Iowa,  227,  74  Am.  Dee:  S02;  Davone 
V.  Faming,  2  Johns.  Oh.  262 ;  Bostwhft  t.  At- 
kins, 8  N.  T.  68,  60;  1  Parsons,  Oont  7S. 
76,  and  case  In  note;  1  Lead.  Oases  in  Bq. 
167;  MacGregor  t.  Gardner,  14  Iowa,  826, 
335.  As  the  principal  (ur  parties  Interested 
may  confirm  the  sale,  a  mere  stranger  can- 
not make  the  objection  that  the  trutee  waa 
the  pnrdiaser,  or  that  the  sale  was  irregular. 
The  remedy  belongs  odIj  to  persons  who 
had  an  Intwest  In  the  property  beftwe  the 
sale,  and  no  other  person  can  apply  to  set 
aside  the  sala' "  Cor^  t.  Wadsworth.  118 
Ala.  S07,  006,  25  Sonth.  608,  610,  44  L.  R.  A. 
766;  Hawley  v.  Cramw,  4  Cow.  717,  744; 
Edmondson  t.  Welsh,  27  Ala.  578;  Foster  t. 
Goree,  6  Ala.  428;  Hannah  t.  Garrin^on,  18 
Ark.  85;  Herbert  v.  Hanrick,  16  Ala.  581; 
Greenleaf  t.  Queen,  1  Pet  138.  7  L.  Ed.  85; 
HillegasBT.  Hlllegafls,  6  Pa.  97;  Wlghtmanr. 
Doe,  24  Misa.  675.  The  directors  of  a  cor- 
poration are  its  agents.  Their  position  im- 
plies that  confidence  Is  reposed  in  them. 
The  duties  which  a  director  aseumes  to  the 
corporatioD  and  the  stockholders  thereof  dis- 
qualify him  from  binding  the  corimraton 
in  a  transaction  In  which  he  la  already  In- 
terested. O'Conner  Minli^  ft  Mfg.  Co.  t. 
Cooaa  Furnace  Co.,  95  Ala.  614.  10  SoutlL 
290,  36  Am.  St  Rep.  261.  In  the  case  at 
bar  we  find  the  respondent  Gass,  not  only 
a  director,  but  the  salaried  secrietary  and 
treasurer,  of  the  company — ^not  only  inter- 
ested in  the  donation,  but  the  sole  done& 
Could  there  be  a  etroi^r  appeal  for  equi- 
table relief,  in  the  absence  of  actual  fraud, 
the  existence  or  nonexistence  of  which,  we 
deem  unnecessary  to  discuss  In  order  to  ad- 
judicate this  controvert? 

We  do  not  think  the  complainant  is  estop- 
ped from  SToiding  these  conreyances  so  far 
as  they  pertain  to  the  nndisposed-of  lots. 
The  fact  that  the  bouses  were  erected  in 
view  of  one  of  the  main  streets  of  Mobile, 
where  some  of  the  directors  and  stockholders 
may  hare  seen  them,  or  that  Gass  told 
Chaudron  (one  of  the  directors)  that  some 
of  the  lots  had  been  conreyed  to  him,  or  that 
the  deeds  were  recorded  in  a  county  where 
a  minority  of  the  stockholders,  including 
Gass,  resided,  was  not  sufficient  to  charge 
the  company  or  sto<&holders  with  such 
notice  as  would  bind  them  by  way  of  mbop- 


peL  We  ate  fhmiUar  with  vaU-eetab- 
llshed  rule  that  a  corporation  may  ratl^ 
directly  or  by  implication  unautliorlsed  acta 
of  the  directOTs  or  agrats,  and  that  there 
can  be  no  partial  ntttflcatlott.  The  accqit* 
ance  of  the  fruits  of  an  unautliorlsed  act 
compels  an  acceptance  of  the  hardships. 
But  the  evidence  does  not  establish  any  facts 
from  which  a  ratlflcatlon  can  be  Implied. 
On  the  other  hand,  we  find  Cook  (one  of 
the  directors)  repudiating  the  matter.  Just 
aa  soon  as  Piatt  informed  him  of  the  execu- 
tion of  the  fourth  deed,  Cook  and  White- 
head r^iwired  to  Mobile  wltliin  a  short  time 
aftw  the  execution  of  said  fourth  deed,  and 
at  once  instigated  InTestlgation,  re(H*ganis- 
ed  the  directory,  and  took  speeifly  ste^  to 
lns[)ect  the  records  and  hoaks  of  the  ccnn- 
pany,  which  had  been  under  the  excluslTe 
control  and  in  the  possession  of  Gass  since 
the  meeting  at  Flint  An  effort  was  made 
at  the  first  meeting  to  get  the  books.  At  the 
sec<md  meeting  an  attorney  was  appointed 
to  inreetigate  the  acts  of  the  said  Gass  and 
r^rt  to  the  company.  At  the  third  meet- 
*lng,  possibly  after  the  attorney  had  r^rted, 
we  find  the  directors  repudiating  and  dis- 
affirming the  conveyances  of  the  said  Gass, 
except  as  to  the  part  he  had  sold  to  InnocMit 
purchases,  and  lot  18,  upon  which  be  had 
made  valuable  Improvements,  snd  authorized 
the  attorney  to  institute  proceedings  at  once 
In  case  Oass  refused  upon  demand  to  recon- 
vey  the  lots.  The  fact  that  they  did  not  re- 
pudiate the  conreyances  as  to  some  of  liie 
loto  did  not  make  the  omission  of  said  lots 
a  partial  ratification  of  the  transactions,  so 
ss  to  preclude  the  company  from  rescind- 
ing the  ccHitract  The  resolution  clearly  re- 
pudiated the  transaction,  but  for  eqnlteble 
reasons  omitted  three  loto  sold  to  Innocent 
purchasers  and  one  upon  which  respond- 
ent Gass  had  erected  valuable  improvements. 
The  Chancellor  erred  in  holding  that  the 
pleas  were  sufficient  and  in  dismissing  the 
bill 

Reversed  and  remanded. 

McCLBLLAN,  a  J.,  and  TTBON  and 
SIMPSON,  JJ.,  concur. 

On  Rehearing. 

ANDERSON,  J.  Counsel  tor  respondent 
contends  that  the  opinion  in  this  case,  while 
sound  in  law.  is  based  upon  a  theory  foreign  to 
ttie  one  advanced  by  the  bill  of  complaint  It 
is  true  the  bill  by  ite  averments  and  in  the 
prayer  for  specific  relief  seeks  to  have  the  deeds 
declared  void  ab  Initio.  The  bill,  however,  sets 
out  facts  which  have  been  established  and 
which  are  sufficient  to  oiahle  the  complainant 
to  avoid  the  deeds  upon  Ito  timely  elec- 
tion. The  resolution  could  not  have  been 
passed  without  the  vote  of  and  partldpatlou 
of  the  defendant  In  the  meeting.  The  bill  also 
avtts  In  paragraph  6  that  tiia  re«pondent  *1n 
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vtter  Tlolatlon  of  hla  tnut  as  a  director  of 
said  company  and  as  secretary  and  treasurer 
thereof,  and  in  disregard  of  hla  fldndary 
relatlonsbli).  procnred  aald  conv^ances." 
THe  bill  by  Its  ftvcnuents  showi  tbat  tbe 
tranaactbm  was  Toldable,  and  tiw  r^lef 
can  be  had  under  the  genenl  prayer.  "Un- 
der a  prayer  for  general  relief,  a  party 
cannot  recorer  a  claim  distinct  from  tbat 
demanded  by  the  blU."  But  while  the  com* 
plalnant  may  not  be  entitled  to  the  relief 
apedfleally  prayed  tm,  he  may,  mider  a  gen- 
eral prayw,  obtain  any  other  epedflc  relief 
ctmslstent  with  the  case  made  by  the  bill. 
Beach  on  Uodem  Bqolty  Practice^  |  91.  "If 
the  facte  which  he  states  are  broad  enough 
to  glTe  him  relief.  It  matters  not  how  narrow 
Us  prayer  may  be^  U  hla  bill  contains  a 
I««yer  for  gaeral  rdlef."  Hill  t.  Beach, 
12  N.  J.  Bq.  81-85.  Bren  If  tbe  special 
prayers  were  anch  that  no  relief  could  be 
granted  under  them,  tbe  court  under  the 
general  prayer  may  grant  an  appropriate 
relief  consistent  with  tbe  case  made  by  the 
bUl.  T.  Annin,  24  N.  J.  Bq.  184. 

we  have  a  bill  seeking  to  cancel  deeds  upon 
tbe  primary  idea  tbat  tbey  are  void,  with 
the  aTcrments  of  fiicts  sufficient  to  raable 
tbe  complainant  to  cancel  them  because 
Toidable,  with  a  prayw  for  genval  reli^. 
The  cancellation  of  tbe  deeds,  because  Toid- 
able,  Instead  of  YOiA,  would  not  be  inconsistent 
with  tbe  case  made  by  the  bill,  or  distinct 
from  the  relief  demanded  by  the  bilL  Tbe 
bill,  however,  falls  to  ofTer  to  do  equity  as 
to  tot  18,  as  there  Is  no  offer  to  compensate 
respondent  for  the  Improranenta.  Besides, 
the  resolution  repudiating  tbe  transaction 
omitted  the  lots  sold  and  lot  18,  and  instruct- 
ed the  attorney  to  commence  proceedings  for 
the  recovery  of  said  real  estate  (meaning  all 
bat  tbat  excepted,  and  which  exception  con- 
tained lot  18).  As  a  rule  the  bringing  of  a 
suit  implies  prima  facie  tbe  authority  of  tb» 
attorney,  but  tMs  resolutitm  orercomes  the 
prima  fade  authority  of  the  attorney  to  sue 
for  this  lot  18,  and  in  the  absence  of  any 
other  proof  we  must  hold  tbat  the  bill  was 
not  authorised  as  to  lot  1& 

Tbe  rehearing  Is  denied,  bat  the  opinion 
Is  modified  to  the  extoit  of  holding  that  the 
complainant  Is  not  entitled  to  relltf  as  to 
said  lot  18;  and  Is  entitled  to  a  cancellation 
of  the  conveyances  aa  to  the  unimproved  lots, 
or  to  BO  much  thereof  as  was  not  conveyed 
to  a  bona  fide  purchaser  before  this  bill  waa 
lUed.  The  decree  of  the  duuKellor  la  re* 
vOTsed,  and  the  cause  is  remanded.  In  order 
tbaA  he  may  raider  a  decree  in  conformity 
with  this  o^nlon. 

Reversed  and  remanded,  and  rehearing 
denied. 


UeCLmSLAS,  a  J.,  and  TX80M  and 
SXlfPSON,  JJ.,  coDCor. 


AMEBIGAN    lOB    &    INDUSTRIBS  OO. 

et  al.  V.  CRANE. 
(Sttpzeoie  OoorC  of  Alsbsias,  FMh  10k  190(L> 
CoBPOBASionB— iBfftm  or  Bonos—Injuno- 

TION. 

Under  Const.  {  234,  and  Code  1896,  %  1270, 
providing  that  no  corporation  shall  Issue  stock 
or  bonds,  except  for  money,  labor  done,  or  prop- 
er^ actually  received,  where  tbe  directors  of  a 
corporation  havo  voted  to  issue  9100,000  of 
bonds,  and  it  appears,  as  alleged  by  the  bill  of 
a  stockholder,  that  the  debt  of  tbe  corporation  is 
only  $50,000.  and  that  it  is  making  a  profit  In 
excess  of  expenses,  and  it  U  admitted  as  allied 
tbat  it  waa  the  purpose  to  dietHbute  the  f6O,00O 
of  bonds  in  excess  of  the  debt  among  the  stock- 
holders, on  their  consent  being  obtained,  though 
It  is  stated  by  way  <tf  denial  ttiat  improvements 
not  vecified  were  coatonplated,  and  that  there 
was  no  present  pnrpose,  on  account  of  the  un- 
favorable condition  of  the  money  market,  to 
Issue  bonds,  it  is  not  error  to  enjoin  Ibboo  ef 
bonds  in  excess  of  $50,000. 

[Bd.  Note. — For  cases  In  pohit,  see  voL  12,, 
Cent  Dig.  CorporatI(ms.  98  18S3-1886.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  O,  Garmichael,  Oianeellor. 

Suit  by  S.  F.  Crane  against  the  American 
Ice  A  Industries  Company  and  others.  De- 
cree for  complainant  Defendants  appeal. 
Affirmed. 

The  defendants  demurred  to  tbe  bill  on  the 
following  grounds:  (1)  That  so  far  as  said 
bill  of  complaint  shows,  it  appears  that  tbe 
complainant  la  tiie  (mly  stodctaoUler  who 
complains  of  said  proposed  action  of  the  cor- 
poration, and  that  tbe  said  injury  to  the  com- 
plainant wta  be  slight  and  inconstdo-able,, 
and  will  affect  aU  stockholders  alike.  (2) 
That  said  bill  of  complaint  falla  to  ahow  any 
transaction  on  the  part  of  the  defendant  that 
is  wvongfnl  and  UlegaL  (8)  That  so  far  as 
said  bill  of  complaint  shows,  the  complain- 
ant would  have  foil  right  at  action  gainst 
any  or  all  of  said  directm  who  might  be 
guilty  of  misconduct  or  malfeasance  in  ofSce. 

That  if  fbe  court  should  grant  the  per* 
maneat  Injunction  prayed  tor  In  said  MU  of 
ccmiplaln^  the  saU.  corporation  would  be 
hopelessly  crippled  frtmi  using  at  least 
$50,000  of  possible  assets  aa  a  basts  foe  ac- 
quiring such  other  amounto  kn  will  be  used 
for  perfectly  legltlmato  purposes.  (5)  That 
said  bill  of  complaint  falla  to  show  that  said 
eontraiplated  action  on  tbe  part  of  said  di- 
rectors would  inflict  a  great  and  irr^ 
arable  injury  on  the  complainanf  a  Interest 
in  said  cozporatl<m.  (6)  That  said  bill  of 
complaint  la  without  equity. 

The  defaidant  also  moved  to  dismiss  the 
bill  for  want  of  equity,  and  also  moved  to 
dissolve  the  tonporary  injunction,  which  waa 
issued  upon  tbe  filing  of  the  bill,  upon  the 
ground  tbat  said  bill  was  Mthout  equity. 

Upon  the  submission  of  the  cause  upon  the 
motions  and  demurrer,  the  chancellor  render- 
ed a  decree  overruling  each  of  aald  motlcma 
and  overruling  the  danurrer. 
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Dill  &  Allen,  for  appallaiiti.  Leodbeater 
&  Jotmatonf  tn  app^lM. 

HAHALBON,  J.  Tbe  defendaiit  eonqmnyt 
an  Ifl  alleged  In  tbe  bill,  was  Incorporated 
with  a  capital  stock  of  9100.00aoo.  divided 
into  1,000  sharea  of'  flOaoo  each,  of  which 
the  complainant  was  t3ie  owner  of  flftjr 
shares. 

The  bill  charges  In  sabstance,  that  three  of 
the  dlrectora  of  said  corporation, — ^Drake, 
Eben  and  Wr^t, — proposed  to  complainant, 
on  tbe  9tb  day  of  April,  1904,  that  he  should 
consent  to  an  Issne  of  a  f 100,000.00  of  the 
bends  of  said  corporation, — to  be  secnred  by 
a  mortgage  on  its  property, — In  excess  of  the 
amount  of  its  outstanding  obligations  of 
$00,000.00,  such  excess  to  be  delivered  to  and 
used  by  the  stockholders  for  their  own  bene- 
fit, which  proposition  was  not  accepted  by 
complainant;  that  they  caused  notice  to  be 
given  of  a  meeting  of  the  stockholders  to  be 
beia  In  the  2lBt  day  of  May,  1904.  for  the 
purpose  of  electing  a  board  of  directors  and 
consldarlng  the  proposition  to  Issue  flOO,- 
000.00  of  six  per  cent  16  year  gold  coupon 
bonds,  to  be  secured  by  a  deed  of  trast  on  all 
tbe  property  of  said  company,  which  meeting 
complainant  states,  on  Information  and  be 
Uefi  was  not  called  as  provided  tv  the  l^' 
laws  of  said  corporation. 

It  Is  further  all^ped,  that  said  meeting  was 
held,  a  new  board  of  directors  was  elected, 
leaving  complainant  out  of  the  board,  which, 
it  Is  alleged  was  done  on  account  of  bis  op- 
posltkm  to  the  Issue  of  said  bonds,  and  reso* 
Intlons  were  adopted  In  said  meeting,  which 
complainant  opposed  as  being  Ul^l,  redtii^c 
that  the  company  was  Indebted  to  vartons 
persons  in  the  sum  of  $60,000.00;  that  it  was 
desired  to  provide  for  this  indditedneas  and 
toe  further  improvonenta  of  the  company's 
property,  "and  for  snch  other  purposes  as  the 
board  of  directors  may  de^  expedient,"  and 
residing  that  the  company  tw  aathoriced  to 
Issue  |l00i000.00  of  six  p»  cent  16  year  gold 
bonds,  Interest  psyable  seml-annnally,  and 
that  it  idHmId  t^e  steps  to  have  said  btnida 
prqiared  and  executed  at  once;  to  secure  tb» 
payment  of  which,  the  president  and  secre- 
tary were  directed  to  execute  to  a  trust  com- 
pany a  mortgage  conveying  all  the  real  and 
personal  property  of  the  said  company. 

It  Is  averred,  tbat  the  Indebtedness  of  Qie 
company  did  not  exceed  $50,000.00,  a  great 
part  of  which  was  not  due,  and  none  of  it 
pressing;  that  tbe  property  of  the  company 
was  worth  $100,000.00;  that  It  was  wholly 
unnecessary  to  borrow  money  to  carry  on  the 
business  of  the  company,  which  was  yielding 
a  handsome  proflt ;  that  no  further  Improve- 
ments were  necessary,  and  none  contemplated 
to  be  then  made,  and  complainant  was  iu- 
formed  that  tbe  remainder  of  said  bonda, 
after  reserving  the  number  to  secure  tbe  In- 
debtedness, was  to  be  given  to  the  stock- 
holders for  tiwlr  own  nae  and  benefit  It  was 


further  alleged,  that  said  directors  were 
about  to  Issue  $100,00a00  of  bonds  and  to 
give  a  mortgage  on  0w  companj'a  VRweirty 
to  secure  tbe  same. 

Tha  answer  admits  that  the  buaineai  of 
tbe  cwporatton  defrayed  Its  oxponsos  and 
yieldedapn^t  andby  wayof  agenwaldsnlal 
states,  that  further  improvements  on  the  plant 
were  otmtemitoted,  but  It  did  not  state  what 
such  improvements  wm.  It  dU  not  deny 
but  admitted,  that  it  was  stmted  by  directors, 
that  after  all  ^»T^iHng  indebtedness  had  been 
secured,  the  remainder  of  said  bonds  would 
be  given  to  the  stodcboldoa  for  their  Indi- 
vidual benefit  yet  tbwe  was  no  intention  on 
the  part  of  tbe  directors  to  do  so  without  the 
consmt  ot  each  stoc&holdw.  It  Is  also  denied 
that  tbore  was,  at  the  time  of  the  answer,  a 
IwesMit  purpose  to  Issue  any  amount  of 
bonds,  on  account  of  the  unfavorable  condi- 
tion of  the  money  market  They  also  deny 
that  complainant  was  turned  out  (tf  tbe  di- 
rectory because  of  his  opposition  to  the  Issu- 
ance of  said  bonds. 

An  injunction  was  granted  enjoining  de- 
fendants from  issuing,  as  prayed  in  the  bill, 
more  than  60  bonds  of  the  denomination  of 
$1,000.00  each,  and  from  executing  a  mortgage 
on  the  property  of  the  company  to  secure  a 
greater  indebtedness  than  said  sum,  eta 

The  defendant  demurred  to  tbe  bill  and 
moved  to  dismiss  It  for  want  of  equity.  Said 
motion  and  tbe  demurrer  were  overruled. 

The  Gonstitntion  provides  (section  284) 
that  "no  corporation  shall  issue  stodc  or 
bonds  except  tor  money,  labor  done,  or  prop- 
erty actually  received;  and  all  fictltloua  in- 
crease of  stock  or  indebtedness  shall  be  void." 
Section  1270  Of  the  Code  of  1886  contains 
the  same  provtsion  as  to  the  Issuance  of  stock 
and  bonds. 

In  this  case  it  is  not  denied  that  it  was  the 
purpose  of  the  directors,  as  admitted  by 
some  of  tbem,  to  issue  the  bonds  to  secure  the 
indebtedness,  and  to  distribute  those  remain- 
ing,—about  $60,000.00  worth,— to  the  stock- 
holders, conditioned  as  is  stated,  in  securing 
tbe  consent  of  the  atockholdws.  They  deny, 
however,  that  sudi  was  thdr  purpose  at  the 
time  of  making  tb^  answer.  The  fact  la  un> 
disputed,  that  the  indebtedness  of  the  com- 
pany was  about  $00,000.00,  and  none  of  it  was 
pressing,  and  that  the  company  was  making 
a  proflt  over  all  current  tttpenses.  It  la  also 
true,  that  cnnplalnant  was  turned  out  of  the 
directocy,  idiortly  after  be  opposed  the 
sdieme  of  issnlng  bonds  to  be  divided  among 
the  stockholders,  and  it  la  not  steted,  if  that 
were  important,  that  any  improvements  were 
in  hnmedlato  contemplatton  of  bOng  made. 
The  allegation  of  such  as  are  referred  to 
might  be  true,  and  yet  such  Improvemuta 
might  never  be  made.  Tor  this  $00;000.00  of 
bonds,  proposed  to  be  Issued,  above  the  In- 
debtedness of  the  company,  no  money  had 
bera  received  or  was  due.  If  issued,  the  act 
of  BO  doing;  would  haVe  been  'directly  against 
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Um  OonsUtntlon  and  statate,  proTldinr  that 
no  CMporatlon  shall  Isaae  bonds  except  for 
mon^  received,  and  making  tbiun  TOid  it  so 
Issued.  The  lamanee  of  stock  and  braids  ex- 
c^t  fat  money  are  alike  prohibited  in  the 
same  claose  of  the  Oonstltatirai  and  statute. 
Afl  to  Issnlns  wtoA  contrary  to  tiieee  prorl- 
sions,  this  court  uses  language  as  applicable 
as  If  qwken  concern  log  the  unlawful  issue  of 
braids:  "It  behooves  constituted  authority  to 
keep  well  alweast  with  the  maii^  invoitlonB 
which  modem  cupidity  has  wrought  out,  and 
which,  perhaps,  more  than  any  other  agency, 
have  called  Into  exercise  pernicious  prlnd- 
plee,  which  tiireatra  the  OTerthrow  of  organ- 
ized goremmeuL  In  this  highly  conaerva- 
tlve,  yet  restraining  spirit,  the  principle,  con- 
stitutional and  statutory,  on  which  this  case 
mainly  hinges,  had  its  origin  and  finds  its 
Justification.  Let  us  not,  by  timid  Interpre- 
tation, impair  the  strength  of  this  bulwark, 
erected  by  our  Constitntion-makers  against 
the  frauds  which  have  become  the  reproach 
of  the  age  we  live  in."  Fitzpatrick  t.  Dip- 
patch  Publishing  C!a,  88  Ala.  607,  2  South. 
72T. 

Again  it  is  said :  "The  constitutional  provi- 
sion in  question  operates  to  Invalidate  evi- 
dences of  indebtedness  when  there  is  in  fact 
no  debt ;  to  require  every  Issue  of  stocks  or 
bonds  of  private  corporations  to  represent 
substantial  values  received  by  the  corpora- 
tions ;  to  impose  upon  those  charged  with  the 
diq>ositlon  of  corporate  securities  the  duty  to 
procure  th«!^for  a  fair  and  re^onable  equiv- 
alent in  money,  labor  or  property,  actually 
contributed  to  the  corporattoa  •  *  *  The 
negotiation  of  bonds  must  be  a  real  transaction 
carried  through  to  promote  legitimate  corpo- 
rate purposes,  and  not  a  mere  trl<A  or  device 
to  evade  the  law  and  impose  greater  obliga- 
tions upcm  the  corporation  than  there  Is  any 
occasion  for  it  to  assume  in  atOsr  to  obtain 
the  consideration  received  therefor."  Nelson 
T.  Hubbard,  96  Ala.  250,  2Si,  11  South.  42% 
482;  17  li.  B.  A  876. 

It  would  seem  under  these  conditions,  con- 
sidering the  relative  decree  of  injury  or  bene- 
fit to- the  complainant  and  defendant,  whitA 
may  follow  from  the  continuanoe  of  the  in- 
junction on  the  one  hand,  or  its  dissolution 
on  the  other,  the  chancellor,  even  If  the  dis- 
solution or  continuance  of  the  injunction 
were  a  matter  of  doubtful  propriety,  might 
well  have  concluded  that  less  damage  or  in- 
justice would  result  from  Its  continuance 
than  from  Its  dissolution. 

The  decree  of  the  court  must  be  affirmed. 
Mabel  Mining  Oo.  v.  Pearson  Coal  A  Iron  Go, 
121  Ala.  687,  25  South.  764. 

Afflnoed. 

BicCLELIiAN,  a  J.,  and  DOWDBLL  and 
DEN80N,  JJ.,  craicnr. 


GHIIJ>]DBB  T.  SHBPHEBD.  Judge. 
(Supreme  Court  ot  Alsbama.  Jan.  18,  190S.) 

1.  Newbpapebs  —  Sfeoiai,   LA.we— Notzoi — 

P  DBUOATION— ArriDAVIT. 
An  affidavit  of  publication  of  notice  of  an 
application  for  the  passage  of  a  special  law, 
beaded  "State  of  Alabaina,  Walker  County," 
and  referring  to  the  name  of  the  pai>er  in  whicb 
the  notice  was  published,  as  the  "Mountain 
Eagle,  published  at  Jasper,  In  said  county  of 
Walker,^'  and  further  stating  that  tbe  notice 
was  published  for  four  (wnaecuUve  weeks  In 
such  newspaper  referred  to  in  the  affidavit,  was 
not  objectionable  on  the  ground  that  It  did  not 
state  the  name  of  the  newspaper  and  the  name 
of  the  county  In  which  the  paper  was  pnbli^ed. 

2.  STATUTBS— NOTICK  OF  PUBLIOATIOH— PBOOF. 

The  pasting  of  a  new^taper  clipping  of  a 
prqiMieed  special  act,  as  published  in  a  news- 
paper, as  required  by  Const,  fi  106,  on  the  l^s- 
lative  journal,  with  a  tn>ewrltten  copy  of  the 
affidavit  of  the  publlshw  of  the  papw  in  wbidi 
tbe  same  was  published,  ooustituted  a  sufficient 
spreading  (tf  tlie  notice  and  invof  on  the  Journal. 
8.  Same. 

Where  the  orixinal  Journal  ot  the  Senate 
of  the  last  day  of  uie  session,  at  the  end  of  all 
Its  prooeedings,  Inidudlng  a  nreading  Uiereon 
of  the  notices  and  proof  of  notfces  of  local  bills, 
including  the  bill  in  question,  showed  the  final 
adjournment  of  tbe  LegUlature,  certified  by  Its 
president  and  attested  by  Its  secretary,  It  afflrm- 
ativdy  aimared  that  tzie  Journal  was  compM* 
ed  before  nnal  adjournment  of  the  legislature. 
4.  Sahk— Joint  Eesolutiohb— Completion 
OF  Leoislativx  Joubnals. 

Where  a  joint  resolution  of  bpth  houses  of 
the  Legislature  was  adopted  on  the  last  day  of 
the  session,  vhich  authorised  the  spreading  on 
the  journal  of  each  boose  the  proof  by  affioAvit 
of  the  publication  of  all  local  bills  passed  by 
the  Legislature  at  that  session,  such  resolution 
was  sufficient  to  authorise  the  spreading  of 
proof  of  publication  of  such  notice  by  afiB davit 
etc.,  after  the  adjoummttot  oi  the  Le^slature. 

6.  iNTOXIOATINa  LIQITOBS— DIBPBII8ABT  ACI 

— CoNsrmmoNAL  Law— Sfeoiai.  Pbivi- 

UQES. 

Act  March  8.  1803  (Loc.  Acts  1903,  p.  187). 
authwising  all  Incorporated  towns  and  cities 
in  W.  county  to  establish  and  operate  a  die* 
pensary  or  dupersaries  therein  for  tbe  buying 
and  selling  of  liquors,  etc.,  Is  not  Invalid'  as 
granting  to  towns  and  cities  in  such  county  the 
exclusive  prlvil^  of  selling  intoxicating  liq- 
uors. In  violation  of  Const  f  22. 
6.  Saub— Lboisutivb  Powbbs— Exercise. 

Act  March  8, 1903  (toe.  Acts  1903,  p.  137), 
authorizes  cities  and  towns  of  W.  coun^  to 
ertabllsh  and  operate  dispensaries  therein ;  and 
section  11  (page  142)  provides  that  the  act  shall 
not  repeal  tne  dispensaiy  act  passed  at  the  same 
session  of  tbe  Legislature  for  precinct  6  of  W. 
county  until  January,  1904,  and  not  then  un- 
less the  act  in  the  meantime  has  been  ratified 
by  a  majority  of  the  qualified  voters  of  the 
county  voting  at  the  electiou  authorized  by  sec- 
tions 19  and  20  (pages  143,  144)  of  the  act. 
Held,  that  tbe  act  was  not  unconstitutional,  in 
that  section  11  authorized  the  people  of  the 
county  to  repeal  existing  laws  on  the  subject  of 
Intoxicating  liquors  in  confiict  with  the  act;  the 
Legislature  belDg  autborited  to  pass  an  act  to 
take  effect  on  the  ratificati<m  of  the  same  by 
the  people  of  a  coanty  or  district  thereof. 

[Ed.  Note. — For  cases  bi  point,  see  voL  10, 
Gent  Dig.  Constitutional  Law,  8}  116-122 ;  vol. 
29,  Cent  Dig.  Intoxicating  Liquors,  I  16;  vol. 
44,  Cent  Dig.  Statutes,  1  840.] 
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7.  Statuteb— Cobditionai:.oiiFutubeB!vent. 

The  LeglBlatnre  has  ptnm  to  pas  a  valid 
statute,  to  take  effect  tm  flw  baspeiibic  cC  a 

fature  event. 

Appeal  from  Clrcalt  Court,  Walker  Ooon- 
ty;  James  J.  Ray,  Judge. 

Petition  by  8.  J.  Ohllders  for  a  writ  ot 
maDdamns  against  James  W.  Shepherd,  as 
judge  of  probate  of  Walker  county,  to  com- 
pel him  to  Issue  to  petitioner  a  license  as  a 
retail  llqoor  dealer.  From  an  order  deny- 
ing the  writ,  petitioner  appeals.  Affirmed. 

It  was  averred  In  the  petition,  that  the  pe- 
titioner had  applied  to  the  said  James  W. 

Shepherd,  as  probate  Judge  of  said  county, 
for  a  Ucfflise  to  retail  spirituous,  vinous  and 
malt  liquors  in  the  corporate  limits  of  the 
town  of  Jasper;  that  he  had  compiled  with 
the  law  in  that  he  had  presented  at  the  same 
time  with  his  application,  a  recommendation 
in  writing,  signed  by  20  respectable  free* 
holders  and  householders,  residing  within 
the  corporate  limits  of  said  town,  who  cer- 
tifled  that  the  petitioner  was  a  man  of  good 
moral  character,  and  In  all  respects  a  proper 
person  to  be  licraised  as  a  retail  liquor  deal- 
er, and  that  he  had  tendered  to  the  jndge  of 
probate  the  amount  of  money  required  to  be 
paid  for  obtaining  a  license;  but  that  said 
James  W.  Shepherd,  as  such  Judge  of  probate, 
bad  refused  and  declined  to  Issue  to  him  such 
license.  The  respondent  waived  the  issuance 
of  the  rale  nisi  or  other  notice,  and  filed 
his  answer  admitting  the  allegations  of  the 
petition  as  to  application  for  llcsise  as  alli- 
ed, and  its  refusal.  Respondent  further  al- 
leged that  he  refused  to  issue  the  license  for 
the  reason  that  the  sale  of  spirituous,  vinous 
and  malt  liquors  as  proposed  by  the  petition- 
er, was  and  Is  prohibited  by  law;  that  on 
the  3d  of  March,  1903,  an  act  of  the  Legis- 
lature of  Aabama,  was  approved,  entitled 
"An  act  to  authorize  all  Incorporated  towns 
and  cities  In  Walker  county  to  establish  and 
operate  a  dispraisary  or  dispensaries  In  such 
incorporated  towns  or  cities  for  the  purpose 
of  buying  and  eelling  spirituous,  vinous  and 
malt  liquors,  and  to  provide  for  the  distribu- 
tion of  certain  profits  arising  therefrom,  and 
to  further  reflate  or  prohibit  the  sale  of 
such  liquors  In  said  County,  upon  the  casting 
of  a  majority  vote  In  favor  of  said  dispensa- 
ries, at  an  election  to  be  held  in  said  county 
on  Tuesday,  the  4th  day  of  August,  1003" 
(Loc.  Acts  1903,  p.  137),  and  which  act  was 
made  a  part  of  said  answer. 

The  petitioner  replied  to  the  answer  of 
the  rrapondait,  and  answered  that  the  said 
act  set  out  in  said  answer  was  nev^  law- 
fully adopted  by  the  Iieglslature  of  Alabama, 
and  that  the  said  act  is  unconstitutional,  null, 
and  void ;  that  no  lawful  or  authorized  elec- 
tion was  held  In  said  county  of  Walter  on 
Tuesday,  the  4th  day  of  August.  1903,  but 
that  any  election  held  In  said  county  under 
the  said  act  was  unauthorized,  unlawful,  un- 
constitutional, null  and  void. 


Emmett  (VNeal  and  Tbos.  B.  Houlhac,  for 
appellant.  W.  a  Davis  and  W.  L.  Harttn, 
for  aiqpeUee, 

HARALSON,  J.  It  Is  admitted  by  counsel 
for  petitioner  that  "the  sole  question  raised 
by  the  record  is  whether  the  act  wMcti  au- 
thorized dispensaries  in  Walker  county  upon 
Its  ratification  by  a  popular  vote  and  the  elec- 
tion held  under  its  provisions,  was  constlto- 
tional." 

So  far  as  what  occurred  in  the  House 
of  R^resentatlvcB  where  the  act  originated  Is 
concerned,  It  cannot  be  successfully  contended 
that  there  was  anything  done  or  omitted, 
which  subjected  it  to  constitutional  infirm- 
ity. The  bin  In  question  was  Introduced,  ac- 
companied by  notice  and  proof  of  notice, 
such  as  Is  required  by  section  106  of  the  Oon- 
Btltntion.  The  notice  given  consisted  of  the 
publication  In  full  of  the  bill  Itself,  together 
with  Its  title,  accompanied  by  the  following 
affidavit:  "The  State  of  Alabama,  Walker 
County.  Befwe  me,  Sheriff  Lacy,  register 
in  chancery  In  and  for  said  county,  this  day 
personally  came  J.  0.  Norwood,  known  to  me 
to  be  the  editor  and  manager  of  the  Mountain 
Eagle,  a  new^per  published  In  Jasper,  in 
said  county,  who  being  by  me  duly  sworn, 
d^ses  and  says,  that  the  attached  notice 
to  authorize  all  incorporated  towns  and  dt- 
iee  in  Walker  county  to  establish  and  oper- 
ate a  dispensary  or  dlqmisarles  in  such  inc(nr- 
porated  towns  or  dties,  was  published  once 
a  we^  for  four  consecotlve  wedu  In  said 
newspaper  b^twe  the  making  of  this  affida- 
vit" 

The  criticism  ot  connsel  that  this  affidavit 
does  not  state  the  name  of  the  newspaper, 
and  the  name  of  the  county  In  which  said 
papa:  was  published.  Is  without  merit  The 
affidavit  Is  headed,  "State  of  Alabama,  Walk- 
er county,"  and  refers  to  the  name  of  the 
paper  In  which  It  was  published  as  the  Moun- 
tain Eagle,  published  at  Jaspw  in  said 
county  of  Walker,  and  It  further  states,  that 
the  notice  was  published  for  four  consecutive 
weeks  in  said  newspaper,  referred  to  in  the 
affidavit, — the  Mountain  Eagle,  published  at 
Jasper  In  said  county.  It  thus  appears,  that 
the  notice  and  proof  of  notice  were  snfflctoit ; 
and,  the  bill,  with  such  notice  and  proof, 
was  duly  passed  by  the  House. 

After  the  passage  of  the  bill  in  the  House, 
that  body  caused  It  to  be  sent  to  the  Senate, 
with  the  message  that  "the  House  has  origi- 
nated and  passed  the  following  bills  and  order- 
ed the  same  sent  to  the  Senate  without  en- 
grossment" Among  the  number  was  the 
bill  in  question.  Its  transmission  being  ac- 
companied with  the  etatem«>t,  "Said  bill  is 
accompanied  by  l^al  notice  and  proof  and 
which  notice  and  proof  appears  in  thB  House 
Journal  as  required  by  law." 

The  original  Journal  plainly  shows  that 
after  proof  by  affidavit  of  the  notice  of  the 
proposed  law  was  exhibited  to  the  House, 
where  the  measure  originated.  It  was  also 
exhibited  to  the  Senate^  along  with  the  bill 
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wben  It  was  transmitted  wltbcrat  engross- 
ment to  the  latter  body.  The  bill,  as  origl- 
nally  Introduced  Into  the  House,  passed  the 
Seaate  aa  the  26th  of  February.  1903.  The 
Journal  also  shows  that  the  notice  and  proof 
thereof  were  spread  at  length  on  the  Joor- 
nml  of  the  Senate. 

It  Is  said  that  the  entries  of  this  notice 
and  proof  consisted  of  a  newspaper  cllppli^ 
of  the  bin  in  question,  pasted  on  the  Jour- 
nal together  with  a  typewritten  copj  of  the 
said  affidavit  ot  the  publisher  of  the  Moun- 
tain  Bagje,  also  pasted  thereon.  That  this 
was  such  a  spreading  of  the  notice  and  proof 
npon  the  journal,  as  complies  with  the  law, 
was  held  in  the  case  of  I>udley  t,  ntzpatrlck 
(at  the  present  term)  39  South.  88^ 

It  is  again  objected  that  this  entry  was 
made  after  the  adjournment  of  the  Legis- 
lature, by  virtue  of  a  g^ieral  resolution  of 
the  two  Houses  autborlzlnc  and  directing  it 
to  be  done. 

The  original  Journal  of  the  Senate  of  the 
alxtietta  and  last  day  of  the  session,  at  the 
end  of  all  Its  proceedings,  including  a  spread- 
ing thereon  of  the  notices  and  proofs  of  no- 
tices of  local  bills,  including  the  one  In  ques- 
tion, shows  a  final  adjournment  of  the  Leg- 
islature, certified  by  its  presidoit,  and  at- 
tested by  Its  secretary,  making  It  thus  afflnna- 
tlvely  appear,  that  the  Journal  was  completed 
before  final  adjournment  It  Is  said,  however, 
that  the  proof  shows,  that  this,  and  some  other 
vatSceB  and  proofs  of  notice  of  local  bills 
were.  In  fact,  spread  npon  the  Journal  after 
the  L^slature  adjourned.  If  it  were  com- 
petent to  consider  Buch  proofs,  which  we  do 
not  decide,  yet,  there  does  appear  on  the  jour- 
nal of  the  Senate,  a  joint  resolution  of  the 
two  Bouses,  adopted  October  3,  1903.  on  the 
last  day  of  the  session,  which  authorized 
the  spreading  upon  the  journal  of  each  House 
the  proof  by  affidavit  of  the  publication  of 
all  local  bills  passed  by  the  Le^slatnre  at 
Uiat  session,  whldi  was  sufficient  for  the 
purpose. 

The  proposition  that  the  act  Is  in  violation 
ct  section  22  of  the  C!onstltutlon  In  that  It 
(rants  to  towns  and  cities  of  Walker  county, 
the  exclusive  privilege  of  selling  Intoxicating 
liquors  is  wholly  wanting  in  merit  Shep- 
pard  V.  DowUng,  127  Ala.  1,  28  South.  791,  85 
Am.  St  Rep.  68;  Hubbard  v.  Lancaster.  127 
Ala.  1S7,  28  South.  796:  Ard.  v.  Ozark,  127 
Ala.  671,  28  South.  1009. 

It  la  again  insisted  that  this  act  Is  nncon- 
atltntloQal,  because  by  section  11  it  authorizes 
the  people  of  Walker  county  by  their  votes 
to  r^>eal  all  existing  laws  on  the  subject  of 
Intoxicating  liquors,  In  conflict  with  the  act 

Section  11,  referred  to,  provides  that  tills 
act  shall  not  repeal  the  dispensary  act  pass> 
ed  at  the  same  seesion  of  the  Lecislature 
fttr  precinct  Na  B  of  Walker  county,  until 
January,  1904,  and  not  then,  unless  this  act 
in  the  meanttme  has  been  ratified  by  a  ma- 
jority of  the  qualified  voters  of  said  county, 
Tottng  at  tb»  electl<m,  anthorlxed  by  sections 


19  and  20  of  the  act  I^ese  sectlCHis  provide 
for  an  election  by  the  qualified  voters,  to  de- 
termine if  said  dispensary  law  for  the  cer- 
tain county  should  be  ratified.  If  ratified* 
the  Legislature  simply  provides  tot  the  re- 
peal of  the  other  dispensary  law  for  Pre- 
cinct No.  5  of  the  county,  the  repeal  to 
go  into  effect  on  the  Ist  of  January,  1904. 
There  was  no  use  In  having  two  diiqiensary 
laws  In  the  coun^.  If  the  last  was  ratified, 
It  gave  Precinct  No.  6  all  that  was  conferred 
on  it  by  the  special  law  for  that  particular 
precinct  The  I^lslature  may  pass  a  valid 
statute,  to  take  effect  on  the  happening  of  a 
future  event  and  the  statute  will  not  on  that 
account  be  held  to  be  unconstitutional. 
Davis  V.  State,  37  South.  454;  Hand  v. 
Stepleton,  135  Ala.  162,  83  South.  689. 

A  local  law  may  be  passed  to  take  effect 
on  the  ratification  of  the  same  by  .the  people 
of  a  county  or  district  thereof,  Stanflll  r. 
Cburt  of  Revenue,  80  Ala.  287;  McQraw  v. 
County  Com'rs.  89  Ala.  407.  8  South. 
852 ;  Edmondson  v.  Ledbetter,  114  Ala.  479, 
21  SontiL  069. 

It  appears  that  the  Judgment  In  this  case 
was  rendered  by  a  court  presided  over  by  a 
de  facto  Judge,  at  a  time  what  the  court 
could  be  legally  held.  There  was  no  error  In 
denying  the  writ  of  mandamus. 

Affirmed. 

McCLELLAJ!7,  a  J„  and  DOWDBLL  and 
DBN80M,  JJ„  concur. 


BRADT  V.  BRADT. 
(Supreme  Court  of  Alabama.         16,  1900.) 

1.  Husband  and  Wm-^AUHOirr  Wirmnn 

DXVOBOE. 

Though  a  suit  may  be  maintained  for  ali- 
mony, unconnected  with  proceedings  for  di*. 
vorce,  allowance  of  It  is  not  a  matter  of  right 
but  of  sound  diBcredon. 

[Ed.  Note. — For  cases  In  point  see  vol.  2&, 
Cent.  Dig.  Husband  and  Wife,  SS  1074-1076.] 

2,  Refebbncb— AnUITTINQ  EviDEnoB. 

Under  Code  1896,  I  743,  aubd.  3,  providing 
that  on  a  reference  to  the  register,  he  has  au- 
thority to  examine  on  oath  viva  voce  all  wit- 
nesses produced  by  the  parties  before  him  and 
take  down  such  evidence  In  writing,  it  Is  error 
for  him  not  to  allow  respondent  to  introduce 
witnesses,  becaoae  notice  bad  not  been  given 
complainant  at  the  opening  of  the  reference. 
8.  Husband  and  Win— Aximont— Amount. 

In  a  suit  for  alimony,  the  allowance  should 
not  exceed  half  the  husband's  Income.  He  can- 
not be  compelled  to  labor  and  earn  an  income. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent.  IMg.  Husband  and  Wife,  i  10^.] 

4.  Saitb—Pbndektk  Lfte. 

Thongh  alimony  pendente  lite  m^  be  al- 
lowed in  an  action  for  alimony  without  di- 
vorce, this  Is  to  be  d<me  oidy  when  the  wife  la 
without  means. 

C.  ApFEAI/— FlHAI.  DECBEK. 

Where,  In  a  suit  for  alimony,  the  chan- 
cellor confirms  the  report  of  the  register,  to 
whom  reference  had  been  made,  recommending 
(25  for  attorney's  fees  and  $12.50  per  month  for 
complainant  and  orders  respondent  to  pay  flOO 
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to  the  register  to  paj  the  attorney's  fees  and  the 
monthly  payments  to  complainant  pending  the 
■nit,  and  in  default  thereof  orden  respondent 
to  jail,  there  is  no  inch  final  decree  aa  will  au- 
thorize an  appeal. 

6w  Mandamus— To  Vacate  Decbbe. 

Though  the  case  is  brought  to  the  Supreme 
Court  by  appeal  from  the  decree  of  the  chan- 
cellor, in  a  suit  fcH-  alimony  confirming  the  r» 
port  of  the  register  and  ordering  respondent  to 
pay  over  money  for  complainant  pending  the 
Buit,  and  to  jail  in  default  thereof,  which,  not 
being  a  final  decree,  is  not  appealable,  yet  an 
authentic  transcript  of  the  record  of  the  pro- 
ceeding being  before  the  Supreme  Court,  and 
respondeat  having  spread  a  motion  on  the 
docket,  before  the  case  vas  submitted,  asking 
tor  a  mandamu*,  rale  nisi  will  issue  to  the 
chancellor  to  ahow  eanse  why  writ  of  mandamus 
shall  not  bane  commanding  him  to  vacate  the 
decree. 

Appeal  tnm  Chancery  Oonrt,  EHmore  Conn- 
ty;  Richard  B.  E^ly,  Chancellw. 
■  Suit  by  li.  M.  Brady  against  James  K. 
Brady.  From -a  decree  for  complainant,  re- 
spcMident  appeals.  Ordered  that  role  nisi 
Issue  to  the  ctaanoellOT. 

It  was  averred  In  the  bill  that  complainant 
had  lived  with  the  respondent  as  his  wife  for 
several  years,  faithfully  and  affectioQately 
performing  all  of  her  marital  duties,  nntll  a 
short  time  before  the  filing  of  the  bill,  when 
the  respondent  sent  her  away  to  her  brothers ; 
that  the  respondent  had  often  threatened 
and  abused  her,  that  he  had  sent  her  away 
without  money  or  means  of  support,  and 
that  she  had  no  means  of  support  except 
that  which  was  given  her  by  her  brothers; 
that  she  had  no  property,  except  a  small  tract 
of  unimproved  land;  and  that  her  husband 
was  a  farmer,  owning  a  good  farm  of  over 
100  acres,  and  had  other  property.  The 
prayer  of  the  bill  was  for  alimony  pending 
the  suit  and  attorney's  fees,  and.  upon  the 
final  hearing,  that  the  complainant  be  decreed 
a  certain  amount  as  permanent  alimony  or 
allowance.  Upon  the  final  submission  of  the 
cause  up<m  the  pleadings  and  proof,  the 
chanceUw  decreed  tliat  the  complainant  was 
mtitled  to  tlie  relief  prayed  for. 

0.  O.  B.  Tlmmennan,  for  appellant 

AKDSIBSON,  J.  The  complainant  filed  hor 
bill  for  alimony  and  counsel  fees  against 
husband,  but  sought  no  dlTorce.  A  reference 
was  ordmd  and  bad,  and  the  r^rt  of  tbe  r^ 
later  recommended  $2ti  for  attorney's  fees 
and  f  12.50  per  mtmtb  tor  tbe  complainant. 
Whereupon  the  chancellor  ctmfirmed  said  re- 
pwt,  and  ordered  the  respondent  to  pay  over 
flOO  to  tbe  reglBter  to  pay  said  solictor's 
fees,  and  tbe  monthly  payments  to  the  com- 
plainant pending  this  suit,  and  ordered  re- 
spondent to  jail  In  defftult  of  tbe  payment  of 
said  flOO. 

"It  is  firmly  settled  by  the  decisions  of 
this  court,  In  consonance  with  the  dectelona 
of  the  courts  of  other  states,  although  it  may 
be  that  tbe  weight  of  authority  in  England 
and  this  country  Is  opi>osed  to  the  doctrine, 
that  ooorts  of  equl^  have  Jurisdiction  to 


grant  alimony  to  a  married  woman  In  the  na- 
ture of  maintenance,  unconnected  with  any 
proceedings  for  divorce.  Hinds  t.  Hinds,  80 
Ala  22S ;  Murray  t.  Hurray,  81  Ala.  868,  4 
South.  289 ;  Brlndley  v.  Brlndley,  116  Ala. 
474,  22  Sontb.  448.  In  this  state  we  have  no 
statute  providing  for  alimony  disconnected 
with  a  suit  for  divorce,  and  for  Independent 
proceedings  in  that  behalf  we  are  r^ltted  to 
the  general  principles  of  equity  courts  In  tbe 
adjudication  of  rights  between  the  parties. 
Bnt  in  divorce  suits  tbe  statute  does  provide 
that,  'pending  a  suit  for  divorce,  the  court 
must  make  an  allowance  for  tbe  support  (tf 
tbe  wife  ont  of  the  estate  of  tbe  husband, 
suitable  to  the  condition  of  his  estate  and 
the  condition  in  life  of  the  parties.*  Code 
1896,  {  1406  (2881).  Under  tbe  construc- 
tion placed  on  this  statute^  tin  allowance  of 
temporary  alimony,  or  alimony  or  support 
pending  the  suit,  Is  matter,  not  of  discretion, 
but  of  right  Edwards  v.  Edwards,  80  Ala. 
97.  Independent  of  statute  providing  oth^ 
wise,  It  Is  tbe  generally  conceded  rule,  that 
tbe  allowance  of  aUmony  pendente  lite  In 
suits  for  dlTOTce  Is  not  a  matter  of  absolato 
rigbt,  bnt  reste  In  the  sound  discretion  of  tbe 
court  2  Am.  &  Bng.  Ena  Law  (2d  Ed.)  101. 
In  a  stdt  prosecuted  by  tbe  wife  fftr  aUmony 
alone,  It  is  manifest  therefore,  that  a  court 
of  equity  in  tbls  state  is  not  bound  by  tbe 
section  of  tbe  Code  above  quoted  to  allow  it 
as  a  matter  of  right  Another  well-recognis- 
ed principle  in  divorce  suits,  uninfluenced  by 
statute  to  that  'although  alimony  pendente 
lite  should  be  allowed  without  an  exami- 
nation of  tbe  merita  of  tbe  case,  yet  a  prima 
facie  case  must  be  shown  In  behalf  of  tbe 
wife,  and,  where  she  la  tihe  libelant  or  Hie 
plaintiff,  It  should  appear  that  the  suit  la 
toought  in  good  faith,  and  not  merely  for  the 
purpose  of  obtaining  money  from  the  hus- 
band ;  for  If  It  appears  that  the  suit  Is  with- 
out just  or  reasonable  foundation,  or  is 
prompted  by  malice  or  oppression  towards 
her  hmbaud,  or  that  the  husband's  succeM  Is 
very  apparoit  no  allowance  sbould  be  made 
to  tbe  wife.*  2  Am.  A  Skig.  Ena  Law  (20 
Ed.)  101."  Brlndley  r.  Brlndley,  121  Ala. 
430,  431,  25  South.  TSL 

The  bill  doubtless  makes  ont  a  prima  fade 
case  tor  eqnlteble  relief,  but  we  question 
the  propriety  of  confirming  the  report  upon 
tbe  evidence  before  the  register  when  holding 
the  reference,  as  the  complainant  failed  to 
satisfactorily  establish  her  allegation,  but  tbe 
weight  of  tbe  evidence  was  that  she  left  her 
husband's  bed  and  board  of  her  own  volition, 
and  there  was  absolutely  nothing  to  negative 
bis  willingness  for  her  to  return.  The  com- 
plainant testified  to  facte  (if  true)  that  were 
calculated  to  make  her  position  In  respond- 
ent's home  unpleasant;  also  that  he  told 
her,  when  she  left,  that  he  hoped  to  not  see 
ber  again  until  "judgment  day."  Respondent 
denied  any  unkind  treatment  and  testified 
that  his  wife  was  not  driven  off  by  him,  but 
went  on  a  visit  to  her  peopla  Ooniplabiant 
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owTotMrated  the  restKmdent  on  ber  cross* 
examination  by  admitting  tbat  she  told  re- 
spondent's aoot  Milton,  tbe  day  she  left,  to 
tdl  hla  tatbac  to  send  for  ber  Sunday.  If  sbo 
was  driven  off  by  tbe  busbaod.  and  was  lear- 
ing  for  good,  it  does  not  stand  to  reason  that 
die  would  be  sending  him  a  message  tiie 
very  day  she  left,  to  come  or  send  for  ber  the 
fOllovlng  Biinday.  It  appears  fnun  tbe  te- 
cord  that,  when  the  eridmce  was  taken  be- 
£m  tbe  roister,  tbe  respondent  attempted 
to  Introduce  other  witnesses,  and  was  In- 
formed by  the  register  that  be  con  Id  not  do 
so,  "because  notice  bad  not  been  given  to  tbe 
ctmiplalnant  at  tbe  (^wning  of  tbe  reference." 
Paragrai>b  8  contained  in  section  743  of  tbb 
Code  of  1896,  relating  to  taking  evidence 
npon  reference  before  registers,  says:  "To 
examine  on  oath,  viva  voce,  all  witnesses 
produced  by  the  parties  before  him,  and 
take  down  such  evidence  In  writing."  This 
action  of  the  register  was  a  practical  denial 
to  the  respondent  of  his  constituUoQal  rights, 
and  the  report  should  not  have  been  con- 
firmed by  the  chancellor. 

Conceding,  however,  that  the  complainant 
was  entitled  under  the  proof  to  an  allowance, 
we  think  the  amount  allowed,  |12.D0  per 
month,  was  excessive,  and  tbat  under  no 
condition  should  the  allowance  to  the  wife 
exceed  one-half  of  the  husband's  net  Income, 
even  in  cases  where  he  has  no  others  depend- 
ent upon  him  for  a  snpport.  The  undisputed 
evidence  showed  that  respondent  had  a  small 
farm  of  113  acres  and  a  few  hundred  dollars 
In  personal  property,  and  that  the  place  was 
leased  for  $80  per  year.  The  complainant 
tried  to  show  colln^on  as  to  the  lease  be- 
tween respondent  and  his  eon,  but  her  own 
brother  and  witnesses  put  respondent's  in- 
come at  not  exceeding  $160  per  year,  making 
no  allowance  for  taxes  and  necessary  im- 
provements. Yet  we  find  a  monthly  allow- 
ance to  the  wife  that  will  by  the  year  equal 
tbe  husband's  ehtlre  Income,  after  paying  the 
tax  on  the  land  and  after  placing  the  rental 
value  at  the  maximum  price  fixed  by  complain- 
ant's witnesses.  The  only  duty  owed  from  tbe 
husband  to  the  wife  in  cases  of  this  character, 
which  we  have  power  to  enforce  or  aid  in 
entorting,  is  tbat  of  maintenance;  and  in 
acannpllabiiv  this  we  feel  authorized  to 
deal  only  with  the  income  of  tbe  husband. 
We  cannot  compel  bim  to  labor  and  earn  an 
bKome,  alttiough  some  authorities  assert  tbat 
doctrine.  MeUivinv.Methvin,60AnLl>ec;6S0, 
notft  ^nie  measure  of  the  du^  of  the  hus- 
band to  iirovlde  maintenance  for  tbe  wife, 
should  be  graded  by  his  means  and  position 
in  society.  Maintenance  not  beyond  the 
husband's  means  Is  all  that  tbe  law  can  tsi- 
force.  Murray  t.  Murray,  84  Ala.  368,  4 
8oath.2S». 

Alimony  pendente  lite,  strictly  speaking, 
ta  tbat  allowance  which  the  husband  may  be 
QHDpeUed  to  pay  bis  wife  to  prosecute  the 
tolt  tor  divorce  or  separation,  or  to  defend 


and  answer  where  the  proceedings  are  insti- 
tuted by  him.  But  an  allowance  asalimmy 
pendente  lite  may  also  be  made  In  an  acti(m 
Cor  alimony  without  divorce,  whwe  tbe  wife 
Is  without  means  and  tbe  husband  Is  able  to 
furnish  them.  8  Am.  &  Bug,  Dn^,  Law,  p.  8^ 
It  is  to  be  observed  tbat  this  right  is  caOy  to 
be  ex«xlsed  where  the  wife  Is  without  means. 
The  evidooce  in  this  case  itbows  tbat  tbe 
wife  owns  80  acres  of  land  and  some  personal 
property.  It  Is  true  the  land  is  bringing  In 
little  no  revenue,  but  she  certainly  lias 
enough  to  support  b«  for  soch  a  time  as 
would  be  reasonable  for  the  final  adjudication 
by  the  cbancdlor  of  her  right  to  eqvdtable 
relief  in  a  style  commensurate  with  bar 
station  In  life  and  former  surroundings. 

Tills  case  was  brought  here  by  appeal,  and 
this  court,  in  the  case  of  Brindley  v.  Brlndley, 
115  Ala.  474,  22  South.  448.  which  was  an 
appeal  from  a  similar  decree  of  the  chancel- 
lor, passed  on  the  question  Involved  upon  the 
assumptlmi  that  the  appeal  was  properly 
taken.  We  are  of  tbe  opinion,  however, 
upon  due  consideration,  that  tbe  decree  of  the 
chancellor  confirming  the  r^>ort  and  ordering 
the  respondent  to  pay  over  money,  and  to  Jail 
in  default  thereof,  is  not  such  a  one  as  Justi- 
fies an  appeal ;  and  the  Brlndley  Case,  supra. 
Is  explained  and  qualified  in  so  far  as  It 
assumes  that  the  appeal  was  properly  pros- 
ecuted. The  decree  rendered  by  the  chancel- 
lor, not  being  sucb  a  final  decree  as  will 
support  an  appeal,  or  of  the  class  from  which 
tb»  statute  gives  the  right  of  appeal,  manda- 
mus can  be  awarded  by  tbe  appellate  court 
to  vacate  said  decree.  Bridgeport  Ice  Ca 
V.  Bridgeport  Land  Oo..  104  Ala.  276,  16 
South.  98;  Bx  parte  Fechhetmer,  108  Ala. 
154,  15  South.  647.  The  authorities  seem  to 
hold,  however,  that,  though  it  be  a  decree  or 
order  from  which  no  appeal  can  be  had,  man- 
damus will  not  be  granted,  if  the  matter  com- 
plained of  can  be  remedied  by  a  final  decree. 
It  is  true  the  chancellor  can  set  aside  or  mod- 
ify this  decree  upon  a  final  hearing;  but,  if 
before  that  Is  done  this  res[K>ndent  Is  com- 
pelled to  pay  money  to  the  register,  who  pays 
It  over  to  the  complainant,  or  tbe  respondent 
is  sent  to  Jail  In  default  of  payment,  a  final 
decree,  subsequently  rendered,  setting  aside 
the  decree  of  oonflrmatUm  and  tbe  order  of 
imprisonment,  could  not  put  tbe  respcmdent 
in  statu  quo.  While  this  case  was  brought 
here  by  appeal,  uid  there  has  been  no  formal 
petition  for  mandamiu  stating  tbe  facts  npim 
which  relief  is  asked,  we  have  an  authentic 
transcript  of -the  record  of  the  proceedings, 
and  the  respondent  spread  a  motion  on  the 
dodiet,  before  the  case  was  submitted,  asking 
for  a  mandamus,  which  is  sufficient  to  author- 
ize us  to  ^tertaln  a  motion  tat  same.  Ex 
parte  F.  Mfg.  Co.,  103  Ala.  154, 16  South.  647. 

It  is  ordered  and  adjudged  that  a  rule 
nisi  issue  to  tbe  chancellor  of  the  North- 
eastern cbancei7  division,  requiring  him  to 
appear  on  Monday  tbe  lOtb  day  of  April, 
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1906,  and  show  cause  why  a  peremptwy 
numdainiu  rim  11  not  Iwnc  'y>*w«iflTifl^»g  Uni 
4d  vacate  said  decree  of  cmflrmation. 

McOLBLLAN,  U  and  TYSON  and 
SIMPSON,  JJ^  concur. 


STATE  ex  tel.  ATTOENHX  GENERAL  t. 
SAYRB,  Judge. 
(Supreme  Court  of  Alabama.  Dec  1,  1904.) 

1.  Statutbs— LocAi.  Laws— Cbeation  of  a 

JUDICUI.  CIBCUIT—CONBTITUTIONAL  PbO- 
TIBIOHS. 

Acts  p.  488,  creatinr  the  fifteenth 

judicial  drcait,  to  be  composed  of  designated 
counties  formerly  belonging  to  other  torcuita 
under  the  general  law,  u  a  local  law,  within 
Const  I  110,  defining  a  locaS  law  as  one  wbidi 
applies  to  any  political  aubdivlaion  or  sub- 
divisions  of  the  state  less  than  the  whole. 

[Ed.  Note.— For  cases  in  point,  see  yoL  44. 
Cent.  Dig.  Statutes,  S8  70,  79,  lio] 

2.  Bamb— Loc'AL  Laws— PuBucATion  or  No* 

TICK— MAIfDATOBT  PBOTISIORS  Or  C0H8n- 

Const.  {  106,  providing  that  no  local  law 
shall  be  passed  imless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published  in  the 
county  or  counties  affected,  is  mandatory,  and 
prohibits  the  L^slature  from  passing  a  law 
creating  a  judicial  circuit  to  be  composed  of 
designated  counties  witiiout  the  publication  of 
such  notice,  though  the  Constitution  commands 
the  L^lslature  to  divide  the  state  into  con* 
venlent  drcoits. 
Tyson,  Dowdtf ,  and  Deneon,  JJ.*  dissenting. 

Proceeding  in  tbe  nature  of  qno  warranto 
by  the  state,  on  the  relation  of  the  Attorney 
General,  against  T.  Scott  Sayre,  as  Judge 
of  the  Fifteenth  Jndldal  circuit  of  the  state, 
to  determine  defendant's  r^t  to  tb»  otBce 
of  judge.   Ouster  awarded. 

Rehearing  denied,  April  27,  190S. 

Maseey  Wilson,  Atty.  Gen.,  for  the  State. 
T.  Scott  Sayre,  pro  ae. 

HARALSON.  J.  The  purpose  of  the  pro- 
ceeding Is  to  test  tbe  omstltntKmallty  of 
the  act  of  the  Legislature,  "to  create  the 
Fifteenth  judicial  circuit  of  the  state  of 
Alabama,  to  be  composed  of  the  counties  of 
Autauga,  Chilton,  Elmore  and  Mtrntgomery,** 
eta   Acts  1903,  p.  488. 

Section  100  of  the  Constitution  provides, 
that  "no  special,  private  or  local  law  shall 
be  passed  on  any  sabject  not  enam«rated 
in  section  104  of  this  Constitution,  except 
In  reference  to  fixing  the  time  of  holding 
courts,  unless  notice  of  the  Intention  to 
apply  therefor  shall  have  been  published, 
without  cost  to  the  state,  In  the  county  or 
counties  where  the  matter  or  thing  to  be 
affected  may  be  sltnated,"-- a  time  and 
in  a  manner  specified. 

No  notice  of  an  Intention  to  apply  for  the 
passage  of  this  law  was  ever  published.  If 
the  law  is  local,  it  Is  void  for  want  of  snch 
notice,  unless  It  Is  excited  from  the  pro- 
visions  of  said  section  by  aonie  other  pro- 
vision of  ttM  C<Hutitation. 


Section  110  of  tlu  Oonstitatloii  deflnea 
a  general,  local  and  special  law  thus;  "A 
general  law  within  the  meaning  of  this 
article  is  a  law  wlildi  ai^Uea  to  the  whole 
state  (In  which  Bectl<m  106  is  Included) ;  a 
local  law  is  a  law  which  applies  to  any 
political  BubdiTlsIon  or  snbdlTlslona  of  tbe 
state  less  than  tbe  whole;  a  special  or  prl* 
Tate  law  within  the  meaning  of  this  article 
is  one  which  applies  to  an  Individual,  as- 
sociation or  corporation.** 

The  terms  "general  law,"  and  "special 
and  local  law,"  were  used  In  the  Conatltntton 
of  1876.  S8  28-2S,  CO,  and  this  court  bad 
occasion  before  this  preset  Constitution 
was  adopted  to  define  the  meaning  of  a  gen- 
eral law. 

The  term  in  tbe  two  Constitutions  Is 
identical  in  meaning.  The  court  said:  "In 
specifying  tbe  limitations  upon  the  powers 
of  the  legislative  d^artment  (article  4,  Sf 
Z3-2S,  60).  tbe  constitution  uses  the  term 
•general  laws.'  A  proper  construction  of 
these  constitutional  provisions  would  ex- 
clude the  definition  of  a  'public  statute'  aa 
dlBtlnguisbed  from  a  general  statute,  that 
Is  a  statute  operating  upon  tbe  public  with- 
in the  limits  of  a  locality,  less  than  tbe 
whole  state.  The  terms  'general  law*  and 
'public  law*  are  frequently  used  synonymous- 
ly, but  they  are  not  the  equivalent  of  each 
other.  Every  genial  law  Is  necessarily  a 
public  law,  but  every  public  law,  as  defined. 
Is  not  a  general  law.  A  'general  law,'  aa 
used  In  our  constitution.  Is  a  law  which 
operates  throughout  the  state,  alike  upon  all 
the  people  or  all  of  a  class.  •  •  *  Any  law 
affecting  the  public  within  tbe  limits  of  the 
county,  or  community,  would  be  a  public 
law,  though  not  a  general  law  within  tbe 
meaning  of  our  constitution.  The  effect  of  a 
statute,  more  than  Its  wording  or  phra- 
seology, must  determine  Its  character  as  a 
public,  general,  special  or  local  statute.** 
Holt  T.  Afayor  and  Aldermen  of  Birmingham. 
Ill  Ala.  872,  873,  19  South.  786,  736. 

It  has  been  said,  "the  term  'local'  as  ap- 
plied to  statutes  Is  of  modern  origin,  and  Is 
used  to  designate  an  act  which  operates 
only  within  a  single  dty,  county  or  other 
particular  division  or  place,  and  not  through- 
out the  entire  l^Ialatlve  jurisdiction.  In 
this  sense,  tbe  term  'local'  Is  the  antithesis 
of  'general*!**  26  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  632;  State  v.  Chambers.  98  N.  a 
600;  Kerrigan  t.  Forc^  68  N.  Y.  381. 

In  a  recent  decision,  after  much  dellbera- 
ticHi,  we  held  that  a  law  is  local,  within  the 
meaning  of  the  Cwstltutlon,  if  It  applies  to 
less  than  the  whole  state,  although  ite  pur- 
pose may  be  to  establish  a  court  which  may 
have  Indirect  bearing  up<»i  the  whole  state. 
Wallace  t.  JeffersMi  county,  87  South.  321. 
This  is  onlnently  true  of  tbe  dty  courts  es- 
tablished in  different  counties  of  this  state, 
constituting  as  tbey  do,  important  agencies 
in  the  admlnl6tratl<m  of  justice  In  the  state, 
applicable  to  all  the  people  in  the  states  wbo 
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come  within  tbelr  Jnrlsdlctloii,  and  yet,  no 
one  can  be  beard  to  say,  that  the  Beraral 
acta  by  which  they  were  created,  were  genw- 
al  or  other  than  local  laws. 

The  firamera  of  the  present  Constitution 
bad  much  to  do  with  local  laws,  and  speci- 
fied 31  Instances  In  whlcb  the  Leglslatare 
should  not  pass  a  special,  private  or  local 
law.  Section  104.  It  became  Important, 
therefore,  as  was  supposed,  to  define  a  gener- 
al, local,  special  or  private  law,  and  they  did 
It  In  section  110,  having  In  mind,  it  may  be 
presumed,  the  definition  of  such  laws,  as 
given  by  adjudications,  especially  by  our  own 
court  It  appears  to  be  b^ond  question, 
as  has  been  suggested,  tbat  when  the  Consti- 
tution defines  a  general  law  to  be  one  that 
applies  to  the  whole  state,  and  that  a  local 
law  is  one  wtilcfa  applies  to  any  particular 
subdivision  or  subdivisions  of  the  state  less 
than  the  whole.  It  has  referoice  to  statutes 
in  their  territorial  appllcatlcm,  and  not  in 
their  subject-matter.  If  the  framers  had 
designed  to  make  this  so  plain  that  It  could 
not  be  disputed,  it  is  difficult  to  see  how  tb^ 
oould  have  devised  language  more  apposite 
for  the  purpose  than  the  very  language  tb^ 
mployed.  No  obscurity  or  ambigultr  has 
been  or  can  be  suggested  In  the  language  of 
this  provlidon.  Such  being  the  case,  there  Is 
no  room  for  construction.  Possible  or  prob- 
able meanings,  the  courts  are  not  at  liberty  to 
search  for.  All  ar  gum  eats  drawn  from  incon- 
venience to  tiie  public,  or  from  a  supposed 
lack  of  wisdom  or  even  foolishness,  on  the 
part  of  the  framors  ot  the  Constitotlon  in  the 
framing  of  such  a  provision,  are  at  once 
sUenced.  "We  can  only  know  wbat  they  in- 
tended, from  what  tbey  have  said.  It  is 
theirs  to  command,  ours  to  obey.  When 
their  language  Is  plain,  no  discretion  Is  left 
to  na.  We  have  no  right  to  stray  Into  the 
mases  of  conjecture,  or  to  search  for  imag- 
inary purposes."  Lehman  v.  Robinson.  59 
Ala.  241 ;  State  v.  McOongh,  118  Ala.  166,  24 
South.  385  ;  6  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  921. 

The  fact  that  circuit  courts  are  of  consti- 
tutional creation,  and  that  the  law  in  question 
did  not  create  the  court,  In  the  Fifteenth 
circuit  since  the  court  already  existed  In 
the  several  counties,  without  the  aid  of  the 
statute^  seems  to  be  without  force  on  the 
question  at  issue.  The  statute  did  not  at- 
tempt to  create  the  court  The  contention  Is, 
not  that  the  court,  as  a  circuit  court  did  not 
exist,  but  In  the  effort  to  take  the  court  of 
these  counties  out  of  circuits  to  which  they 
properly  belonged  under  the  general  law, 
and  constitute  them  into  a  new  and  additloD- 
al  drcult  was  an  act  of  local  legislation, 
not  forbidden,  if  done  according  to  the  pro- 
visions of  the  Constitution,  to  make  local 
I^lslatlon  valid.  It  Is  a  mistake  to  argue, 
that  new  circuits  may  not  be  created  by  local 
I^islation  if  done  under  and  not  offensive  to 
the  notiee  provision.  If  the  statute  is  a  local 
wie,  as  we  hold  it  ISt  the  whole  of  the  defend* 
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ant's  difficulty  grows  out  of  the  fact,  that  the 
required  notlceof  an  intention  to  ai^Iy  for  the 
passage  of  the  law  was  not  given,  and  not 
from  the  fact  that  such  legislation  may  not 
be  had  when  the  requirements  of  the  Consti- 
tution therefore,  are  ccunplled  with.  Ac- 
cording to  reason  and  authority,  we  con- 
clude that  the  statute  was  a  local  one. 

Not  much  remains  to  be  said,  as  to  the 
want  of  notice  of  an  intention  to  apply  for 
the  passage  of  the  law.  The  terms  of  the 
Constitution  above  quoted  are  plain  and  man- 
datory, that  no  local  law  shall  be  passed  on 
any  subject  unless  the  prescribed  notice  Is 
given.  It  is  argued,  that  the  Legislature  Is 
commanded  by  the  Constitution  to  divide  the 
state  into  convenient  circuits,  and  that  this 
necessarily  means  the  exercise  of  l^slatlve 
discretion  in  the  premises,  and  that  when  a 
duty  la  laid  upon  the  L^slature  to  enact 
legislation  of  a  particular  character,  the 
notice  provision  Is  not  applicable.  But  this 
la  not  a  sound  construction  of  the  notice 
provision.  It  Is  too  broad.  It  Is  the  duty 
of  the  state  by  general  law  to  divide  the 
state  Into  convenient  and  proper  circuits  and 
to  adopt  local  legislation,  even,  to  that  end, 
whw  all  the  conditions  for  the  adoption  of 
such  measures  are  complied  with,  and  it 
seems  proper  that  it  should  be  done.  Dis- 
cretion may  exist  when  duty  la  imposed, 
however,  when  the  manner  of  Its  exercise 
is  not  forbidden  and  the  duty  Is  not  pre- 
scribed In  mandatory  terms.  While  It  was 
the  duty  of  the  Legislature  to  pass  the  law 
in  question.  If  It  appeared  to  be  the  wise 
thing  to  do,  yet  It  could  never  have  been  Its 
duty  to  adopt  the  measure  wlhout  a  com- 
pliance with  the  notice  provision.  The  ar- 
gument on  this  point  seems  to  proceed  on 
the  line,  that  It  was  the  Imperative  duty  of 
the  state  to  adopt  the  measure,  and  It  was 
not  limited  by  the  notice  provision.  Bat  no 
such  duty  as  that  is  required,  and  the  ar- 
gument breaks  down  at  this  point  The 
Legislature  might  well  have  refused  to  en- 
act the  measure,  on  the  supposed  idea  that 
It  was  better  for  the  counties  composing  the 
new  circuit  to  have  their  courts  held  under 
the  old  and  general  law,  dividing  the  state 
into  convenient  circuits.  The  fact  that  the 
state  could  not  be  required  to  give  the  no- 
tice, Is  of  no  importance.  If  the  state  could 
not  pass  the  law  without  the  notice,  then 
It  would  have  to  be  given  by  some  one  before 
the  state  could  properly  act  end  the  appre- 
hension need  never  be  Indulged  that  those 
concerned  for  such  l^slatlon  will  not  give 
the  necessary  notice.  If  it  be  said,  as  It 
has  been,  that  great  evils  may  overtake  the 
state,  if  notice  be  required  in  a  case  of  this 
kind,  the  reply  Is,  It  might  not  be  difficult  to 
show  that  greater  ones  may  arise,  If  It  is  not 
required. 

Decisions  of  other  courts  have  been  brought 
fcHTward,  tending  to  sustain  the  contenticMiB 
of  the  defendant  Whether  the  constitution- 
al and  statutory  proylslMis  of  those  states 
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bearing  on  tlie  qneetloD,  are  the  same  oa  ours, 
we  need  not  stop  to  cooBider.  It  1b  snflO- 
dent  to  Bay  of  our  Constlttitlon,  that  Its  terms 
are  bo  plain  and  mandatory,  we  feel  closed 
by  Its  provlslona,  and  can  discover  no  escape 
from  holding  the  law  to  be  nnconstltntlonal. 
A  proper  Judgment  of  oostw  of  defendant 
from  the  office  he  claims  to  hold,  will  be 
entered. 
Ouster  awarded. 

HcCLBLLAN.  a  J.,  and  BIHPSON  and 
ANDDBSON,  JJ.,  concur.  TTSON,  DOW- 
DBLL,  and  BENSON,  JJ.,  dissent 


WALKER  T.  STATD. 
(Saprsme  Court  of  Alabama.  Feb.  14,  1005.) 

1.  Db  Faoto  Judqb— Vauditt  or  Adjudica- 
tions. 

TbouEh  Acts  1903,  p.  88,  creating  the 
Fonrteentn  Jndidal  drcnlt,  composed  of  desig- 
nated countfeB  for  which  circuit  courts  existed 
under  Uie  general  law.  Is  unconstitutional,  the 
judge  appointed  aa  presiding  judge  for  such  cli^ 
cuit,  as  authorized  by  the  act  is  a  de  facto  judge, 
and  his  adjudications  are  not  void. 

[Ed.  Note — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Judges,  M  11, 12,  107 ;  voL  87,  Cent- 
Dig.  Officers,  H  173,  174.] 

2.  Statutbs— Titles— CoHBTiTunoNAL  Law. 

Act  Sept  28,  1903  (Loc.  Acts  1903,  p.  891). 
entitled  an  act  to  "fix  the  time  of  holding  courts 
In  the  Fourteenth  judicial  circuit  of"  the  state, 
which  fixes  the  terms  of  court  for  the  counties 
composing  the  circuit  created  by  unconstitution- 
al Act  K^rch  6,  1903  (Acts  1003,  p.  88),  is  in- 
valid, as  the  provisions  fixing  the  terms  of  court 
in  the  counues  are  not  ^pressed  in  the  titl^ 
within  Const.  {  45. 

[Bd.  Note. — For  cases  In  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §{  184-1§6.] 

S.  Cbi«inalLaw—Tbbms— Validity  or  Jtjdq- 

IfENT. 

Where  an  Indictment  was  found  and  de- 
fendant arraigned,  and  a  day  fixed  for  the  trial, 
at  a  term  different  from  that  fixed  by  law,  and 
a  trial  was  had  on  that  day,  a  judgment  of  con- 
viction was  void. 

4.  Sahi^Afvbal— Void  Judoment. 

An  appeal  frnu  a  void  Judgment  of  con- 
viction In  a  criminal  case  will  bs  dismissed. 

Appeal  from  Circuit  Court,  Walker  County ; 
James  J.  Ray,  Judge. 

Henry  Walker  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Dis- 
missed. 

L.  D.  Gray,  for  appellant  Hass^  Wil- 
son, Atty.  Oen.,  and  J.  H.  Bankhead,  Jr.,  for 
the  State. 

DOWDBLL,  J.  Upon  the  authority  of  the 
case  of  State  of  Alabama  ex  rel.  Attorney 
General  v.  T.  Scott  Sayre,  Judge,  etc.  (ren- 
dered at  this  term  of  the  court)  39  South.  240, 
the  act  of  the  Legislature  approved  March  6, 
1903  (Acts  1908,  p.  88),  creating  the  Four- 
teenth Judicial  circuit,  to  be  composed  of  the 
counties  of  Walker  and  Winston,  must  be 
declared  void,  as  being  violative  of  the  Con- 
stitution In  Its  enactment.  The  act  in  Ques- 
tion, however,  did  not  purport  to  create  a 
circuit  court  of  Walker  county,  for  such  a 


court  already  existed  under  the  law ;  but  an 
appolntttient  of  a  presiding  Judge  for  such 
court  was  provided  tor  In  section  2  of  said 
act,  and  jm6er  the  prorlaion  of  said  sectton 
Hon.  J.  J.  Ray  was  appc^ted  by  the  Got- 
wnor  to  that  office;  By  tibds  state  of  the  case 
It  will  be  seen  that  we  bam  a  legally  consti- 
tuted court,  presldlDg  over  by  one  not  a  de 
Jure  Ji^ge,  Thus  the  question  Is  presented 
as  to  the  validity  of  Judgm^te  and  proceed- 
ings of  a  court  when  presided  ovw  by  one 
who  has  no  legal  right  ot  title  to  the  office  of 
Judge.  Under  the  facte  of  the  case  there  cao 
be  no  doubt  but  that  Hon.  J.  J.  Ray,  when 
presiding  over  the  circuit  court,  was  a  judge 
de  facto. 

The  proposition  of  law  Is  well  settled  by 
adjudications,  not  only  of  this  court,  but 
courts  of  other  jurisdictions,  that  the  pro- 
ceedings and  Judgmente  of  a  court  presided 
over  by  a  de  facto  officer  are  not  void. 
Masterson  v.  Matthews,  60  Ala.  260 ;  Roberto 
V.  State,  126  Ala.  74,  28  South.  741.  30  South. 
554;  Norton  v.  Shelby  County.  118  U.  S.  425, 
6  Sup.  Ct.  1121,  30  L.  Ed.  178 ;  Gorman  v.  Peo- 
ple, 17  Colo.  B96.  81  Paa  835,  81  Am.  St  Rep. 
350.  And  see  authorities  collated  In  Roberts 
V.  State.  126  Ala.,  on  page  78,  28  South.,  on 
page  743.  It  appears  firom  the  record  in  this 
case  that  the  court  at  which  the  defendant  was 
Indicted  was  organized,  on  Monday,  the  4th 
day  of  January.  1904,  and  It  further  appears 
that  the  indictment  was  returned  Into  court  on 
the  10th  day  of  February,  1904,  and  on  that 
day  the  defendant  was  arraigned  and  a  future 
day  set  for  the  trial  of  his  cause,  and  on  the 
17th  day  of  February,  1904,  the  cause  was 
tried  and  a  Judgment  of  conviction  rendered. 
By  an  act  approved  September  28,  1903.  en- 
titled "An  act  to  Bx  the  time  of  holding 
conrta  In  the  Fourteenth  Judicial  circuit  of 
Alabama"  (page  891.  Loc.  Acts  Sese.  1903),  it 
was  provided  as  follows,  in  section  1  of  said 
act :  "In  the  county  of  Walker  the  court  shall 
be  held  as  follows :  The  first  tern  shall  be- 
gin the  first  Monday  in  January  and  may  con- 
tinue until  the  SOtti  day  of  June,  except  the 
two  weeks  beginning  the  third  Monday  in 
March.  The  second  term  of  the  drcnlt  court 
in  Walkra-  county,  shall  b^;in  the  first  Mon- 
day In  October  and  may  continue  until  the 
end  of  the  week  which  begins  with  the  second 
Monday  In  December."  It  is  manifest  that 
the  term  of  the  court  at  which  the  defendant 
was  indicted  and  tried  was  convened  under 
the  provisions  of  said  act 

The  BtrUtlng  down  of  the  act  approved 
March  6,  1908,  creating  the  Fourteenth  Jndl- 
dal  drcult,  Involves  the  validity  of  the  act 
of  the  28th  of  September,  1903.  Section  45 
of  the  Constitution  provides  that  "each  law 
shall  contain  but  one  subject  which  shall  be 
clearly  expressed  In  its  title,"  etc.  At  the 
time  of  the  passage  of  said  act  there  was  no 
Fourteenth  Judicial  circuit  of  Alabama,  and 
the  time  for  holding  the  circuit  court  iu 
Walk«  county  Is  not  expressed  In  the  title. 
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The  prorialon  In  the  body  of  the  act,  fixing 
the  time  for  bolcUng  the  drcoit  court  In 
Walker  county,  la  a  subject  not  expressed  In 
the  title  of  the  act  The  act,  ther^re,  In  so 
far  aa  It  relates  to  fixing  the  time  for  holdli^ 
the  drcnlt  court,  Is  vlolatiTe  of  said  section 
of  the  GonsUtntlrai,  and  It  necesBarlly  follows 
that  the  same  must  be  declared  Told. 

We  must  therefore  look  elsewhere  to  ascer> 
tatn  the  time  fixed  hj  law  toe  holding  the 
drcQlt  court  In  Walker  ceimtr,  and  the  only 
law  upon  the  sabject  Is  embraced  In  section 
906  <tf  the  Oode  of  1886,  which  fixes  the  time 
for  holding  the  drcnlt  court  In  the  Tenth  judi- 
cial circuit,  of  which  drcnlt  the  county  of 
Walker  is  a  part  From  an  Inspection  of 
tUs  section  of  the  Code  it  will  be  seoi  that 
the  Indlctmoit  In  this  case  was  found,  and  tbe 
defendant  was  arraigned,  and  a  day  set  for 
a  trial,  at  a  time  different  from  that  fixed  by 
law  for  the  holding  of  tbe  court,  and  there- 
fore at  a  time  not  authorized  by  law.  This 
being  the  case.  It  follows  that  the  indictment 
was  void,  as  well  as  tbe  arraignment  and  the 
order  setting  the  day  for  the  trial ;  and  this 
Is  80  whether  the  judge  presiding  be  an  officer 
de  jure  or  de  facto,  and  for  this  reason  the 
Judgmrat  of  conviction  was  erroneous,  which 
error  necessarily  works  a  reversal  of  the 
case.  The  judgment  is  therefore  reversed, 
and  the  cause  will  be  remanded,  to  the  end 
that  the  drcnlt  court  may  quash  the  Indict- 
ment and  hold  the  defendant  to  answer  a 
new  indictment  The  defendant  will  remain 
In  custody  until  discharged  accordli^  to  law. 

Reversed  and  remanded. 

Since  writing  the  foregoing  opinion,  our 
attention  has  been  called  to  an  act  approved 
Decnnber  13,  1900  (Sess.  Acts  1900-01,  p. 
646),  In  which  the  times  for  holding  the 
courts  in  the  Tenth  judicial  circuit  are 
changed  from  the  times  aa  fixed  by  section 
906  of  the  Code  of  1S96.  From  this  It  ap- 
pears that  the  trial  In  the  foregoing  case  was 
had  at  a  time  not  authorized  by  law  for  the 
holding  of  the  drcnlt  court  of  Walker  county, 
fnie  judgment  of  conviction  was  therefore 
void,  and  there  Is  nothing  to  suppwt  the  ap- 
peal. The  judgment  of  reversal  rendered  by 
this  court  at  a  former  day  of  this  term  must 
therefore  be  set  aside,  and  a  judgment  will 
be  now  roidered  dismissing  the  appeal. 

McCLELLAN,  a  J.,  and  HARALSON,  TT- 
SON,  SIMPSON,  ANDERSON,  and  DEN- 
SON,  JX,  concor. 


BROWN  et  at  V.  B.  TAN  WINKLE  OIN  & 
MACHINE  WORKS. 
(Supreme  Court  of  Alabama.  Dec.  20,  1904.) 

SnCinC  PeKVOBICANCB— ConTHAOT  TOB  MOBT- 
GAOE. 

A  contract  for  a  mortgage,  though  on  real 
estate,  will  not  be  evedficaUy  performed.  In  the 
abMDce  of  aUegatim  and  proof  of  Insolveni?  of 


the  debtor,  or  some  other  fact  diowlng  the  case 
to  be  of  equitable  cognizance,  or  that  the  remedy 
at  law  is  DoC  adequate. 

[Ed.  Not&— For  cases  In  point,  see  vol.  44» 
Omt.  Dig.  Bped&:  Performance,  ||  5^  212.] 

Appeal  fnnn  cnianeery  Oonrt  Gierke  Ooun- 

;  Thomas  H.  Smltli.  Chancellor. 

Suit  hj  the  E.  Van  Winkle  Oin  tt  Machine 
Works  a^Unst  E  N.  Brown  and  another. 
Decree  for  onnplalnant  Defendants  appeal. 
Reversed. 

Rehearing  denied  February  16,  190& 

The  bill  in  this  case  was  filed  by  the  E.  Tan 
Winkle  Gin  &  Machine  Works  against  tlie 
appellants,  E.  N.  Brown  and  N.  W.  L.  Brown,^ 
and  sought  the  specific  performance  of  a  con- 
tract The  contract  sought  to  be  specifically 
enforced  is  set  out  in  hffic  verba  in  the  opin- 
ion, and  the  prayer  of  the  bill  is  also  set  out 
In  the  opinion.  The  defendants  demurred 
to  the  bill,  among  others,  up<Hi  the  following 
grounds:  (1)  Because  the  bill  of  complaint 
fails  to  allege  that  respondents  are  insolvent. 
(2)  Because  the  bill  of  complaint  fails  to  al- 
lege that  complainant  has  no  adequate  rem- 
edy at  law  for  the  danand  sought  to  be  en- 
forced. (8)  Because  the  facts  alleged  In  tbe 
bill  show  that  complainant  has  an  ade- 
quate remedy  at  law  by  action  for  damages 
for  a  breach  of  the  alleged  contract  Defend- 
ants also  moved  to  dismiss  the  bill  for  want  of 
equity.  Each  of  the  grounds  of  demurrer  and 
the  motion  to  dismiss  the  bill  were  overruled. 
The  other  facts  In  the  case  necessary  to  an 
understanding  of  the  dedslon  upon  the 
present  appeal  are  sofflclently  stated  in  the 
opinion. 

On  the  final  submission  of  the  cause  upon 
tbe  pleadings  and  proof,  the  chancellor  de- 
creed that  complainant  was  entitled  to  the 
r^ef  prayed  tar,  and  that  it  was  the  duly 
of  def«idants  to  have  executed  the  first  mort- 
gage upon  the  machinery  purchased  from  the 
complainant  and  upon  the  four-acre  tract  of 
land  described,  upon  which  the  machln«y 
was  a%cted ;  and.  It  appearing  to  the  court 
that  the  defendants  had  failed  and  refused 
to  execute  such  mortgage,  and  the  law  day 
upon  which  said  mortgage  should  have  ma- 
tared  havliv  expired.  It  was  ordered,  ad- 
judged, and  decreed  tliat  oomplalnant  was  en- 
titled to,  and  also  decreed  to  have,  a  first  lien 
upon  said  machinery,  buildings,  and  lot  for 
the  payment  of  the  sum  remaining  doe  to  it 
from  the  defendants,  and  It  w^as  farther  or- 
dered that  if  the  amount  so  ascertained  to 
be  due  was  not  paid  within  30  days  from  the 
date  of  the  decree,  the  register  should  sell 
said  machinery,  buildings,  and  lot  etc.  The 
defendants  appealed,  and  made  many  as- 
signmoits  of  error.  The  first  second,  and 
third  assignments  of  error  were  based,  re- 
spectively, upon  tbe  court's  overruling  the 
first  second,  and  third  grounds  of  demurrer, 
respectively.  The  thirteenth  assignment  of 
error  is  based  n^on  tbe  chancellor's  overrul- 
ing the  motion  ta  onnplalnanta  blU 
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for  want  of  eqnlty.  The  fourteenth,  fifteenth, 
sixteenth,  and  aeTenteenth  assignments  of 
error,  respectively,  were  based  upon  the  final 
decree  In  granting  the  relief  prayed  for,  and 
in  the  chancellor's  decreeing  that  the  com- 
plainant waa  entitled  to  a  specific  p^orm- 
ance  of  the  contract,  and  was,  tberef(»re, 
entitled  to  have  had  the  defendants  execute  a 
note  and  mortgage  to  tiie  complainant. 

Lackland  A  WUson,  for  appellants.  Oreg- 
ory  Lk  &  H.  T.  Smith,  for  appellee. 

SIMPSON,  J.  The  original  bill  In  this  case 
was  filed  by  appellee  (complainant)  against 
appellants  (defendant)  upon  the  following 
contract;  "This  contract,  made  this  tbe 
'twelfth  day  of  June,  1899,  between  the  EL 
Van  Winkle  Gin  &  Machine  Works,  of  Atlan> 
ta,  Oa.,  of  tbe  first  part,  and  E.  N.  Brown  and 
N.  W.  L.  Brown,  of  Atlanta,  Ga.,  of  the  second 
part,  wltnessetb:  The  parties  of  the  first 
part  agree  to  build  and  deliver  f.  o.  b.  cars 
In  Atlanta,  Ga.,  certuln  machinery  for  the 
manufacture  of  cotton  seed  oil  and  meal,  ac- 
cording to  the  accompanying  specifications, 
which  form  a  part  of  this  contract  Tbe 
parties  of  the  first  part  also  agree  to  have 
this  machinery  loaded  on  cars  in  Atlanta,  Ga., 
not  later  than  the  5tb  day  of  October,  1889. 
The  parties  of  the  first  part  further  agree  to 
send  one  competent  workman  to  erect  said 
machinery  when  It  reaches  Its  destination, 
for  actual  (q>eratlon,  and  to  submit  plans  and 
Q>eclflcations  for  the  erection  of  tbe  necessary 
buildings  as  provided  for  in  tbe  speclficatlona 
of  this  contract,  and  do  guarantee  this  ma- 
dilnery  to  make  not  leas  than  forty  (40) 
gallons  of  oil  per  ton  of  good  sound  seed,  and 
to  work  not  less  than  thirty-five  (S5)  tons  of 
sound  cotton  seed  in  twenty-four  hours.  In 
consideration  of  the  above,  the  parties  of  tbe 
second  part  a^ee  to  pay  to  tbe  parties  of  tbe 
first  part  the  sum  of  ten  thousand  and  fire 
hundred  ($10,500.00)  dollars,  as  follows :  One- 
third  on  receipt  of  bills  of  lading,  one-third 
when  mill  is  started  In  operation,  one-third 
on  November  1st,  1900,  last  payment  to  be  a&- 
cured  by  first  mortgage  note  on  the  machin- 
ery, buildings,  and  four-acre  site  thereof, 
when  the  machinery  is  put  In  successful  opera- 
tion In  making  oil  and  meal,  at  which  time 
tb^  also  agree  to  pay  in  cash  the  board  And 
railroad  fare  of  workman  sent  for  erection 
of  machinery.  Note  for  deferred  payment 
is  to  bear  Interest  from  starting  of  mill  at 
eight  (8)  per  cent  per  annum,  right  being 
reserved  to  take  up  note  before  maturity,  and 
Interest  to  stop  when  note  Is  paid.  This 
contract  la  subject  to  fires,  labor  strikes,  rail- 
road delays,  inability  to  get  material,  and 
acts  of  Providence  over  which  we  have  no 
control.  The  parties  of  tbe  seomd  part  Anv 
tber  agree  to  Insure  the  plant  In  favor  of  the 
parties  of  the  first  part  aa  far  as  th^r  Inter- 
est may  appear.  The  parties  ot  the  sec- 
owl  part  also  agree  not  to  make  any 
contracts  ot  any  kind  l^i  favor  of  oth- 
er partlea  against  the  partie*  of  tbe  first  part. 


and  to  pay  no  bills  against  tbe  parties  of  the 
first  part  without  their  full  knowledge  and 
consent  in  writing.  The  parties  of  the  sec- 
ond part  also  agree  to  fumlBh  all  necessary 
buildings,  land,  motive  power,  and  all  foun- 
dations for  the  machinery  and  water  for  the 
successful  operation  of  the  machinery,  not 
later  than  the  5th  day  of  October,  1899,  and, 
when  the  machinery  la  ready  for  operation, 
to  furnish  all  oil,  press  cloth,  fuel,  and  labor 
to  operate  the  same,  and  further  agree  that 
the  machinery  Is  to  be  operated  by  men  se- 
lected by  the  parties  of  the  first  part  for  ten 
days  In  test  of  its  guarantee  as  to  capacity 
and  output  of  oil  and  meal  products.  Where- 
unto  we  have  this  day  set  our  hands  and 
seals.  B.  Van  Winkle  Gin  'A  Machine  Works, 
MeU  R.  Wilkinson,  Sec'y  &  Treas'r,  of  First 
Part  B.  N.  Brown  and  N.  W.  L.  Brown, 
per  N.  W.  L.  Brown,  of  Second  Part" 

Bald  bill  prayed  (1)  that  defendants  be  re- 
strained from  creating  any  mortgage  or  lien 
upon  said  bnildlngs,  machinery,  and  real 
estate ;  (2)  to  require  them  to  keep  said  plant 
insured  for  $3,500  for  the  benefit  of  com- 
plainant; (3)  to  require  appellants,  should 
tbe  hearing  of  this  cause  be  bad  earlier 
than  November  1,  1900,  to  execute  In  proper 
form  their  promissory  note  for  said  amount 
and  to  execute  the  mortgage  (mentioned  In 
the  contract) ;  (4)  or,  should  the  cause  not  be 
beard  prior  to  November  1, 1900,  to  cause  the 
Indebtedness  to  be  ascertained  and  tbeprop- 
wty  referred  to  be  sold  for  Its  payment :  (5) 
that  appellants  pay  tbe  balance  due  by  them 
on  account  of  50  feet  of  conveyor  subsequent- 
ly furnished  to  defendants  and  on  account  of 
services,  expenses,  board,  and  railroad  fare 
for  the  workman  sent  to  erect  said  machinery. 

Taking  up  tbe  assignments  of  error  In  tbe 
order  adopted  by  counsel  for  appellant  In  his 
brief :  Tbe  first  second,  third,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth assignments  raise  the  question  of  the 
equity  of  the  bill,  eiv>ecially  referring  to  the 
necessity  of  alleging  and  proving  that  de- 
fendant was  insolvent  or  some  other  circum- 
stance going  to  show  that  the  remedy  at  law 
was  not  adequate.  The  Jurisdiction  of  courts 
of  equity  to  enforce  specific  performance  of 
contracts  arose  from  the  fact  that  the  com- 
mon-law remedies  are  often  Inadequate,  and 
the  extraordinary  power  of  a  court  of  chan- 
cery was  exercised  only  where  there  waa  no 
remedy  at  common  law,  or  where  tbere  was  a 
remedy,  but  it  was  inadequate.  Fry  on 
Specific  Performance,  p.  12.  |  9;  Comer  v. 
Bankbead,  70  Ala.  ^6.  The  expression  la 
sometimes  found  in  the  books  that  qpedflc  pw- 
formance  will  be  granted  on  all  contracts  re- 
lating to  lands,  and  fliat  It  will  not  be  granted 
on  contracts  relating  to  pwsonal  pn^nrty; 
but  this  expression  Is  Inaocnrate.  An  oaml- 
natl<m  of  the  autborittes  wilt-  show  that  tbey 
all  rest  on  the  OT^glnal  fondamental  principle 
that  the  relief  will  be  granted  <»ly  wbere 
tbere  is  no  adequate  remedy  at  law.  The 
principle  was  early  reoogniaed  and  Is  now  gen- 
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crallj  ad<^tea  that  In  coutracta  for  the  Bale  of 
lands,  where  elthw  the  vendor  refasee  to  con- 
rey  or  the  vendee  refuses  to  consummate,  the 
remedr  b7  snlt  at  law  for  damages  Is  not  ade- 
qnate.  because  a  man  boys  a  piece  of  land  be- 
canae  he  wishes  that  parti cnlar  property,  and 
In  most  cases  it  has  a  special  ralne  to  blm, 
wtildi  cannot  be  eqwessed  In  dollars;  while  in 
regard  to  contracts  for  the  sale  of  personal 
proper^  the  general  principle  Is  Uiat  per- 
acmal  property  has  a  deflnlte  Tftlne  In  the 
market,  and  can  always  be  inmdiased  with 
the  money,  so  that  the  relief  will  not  be 
granted  as  to  personal  property,  unless  some 
special  eqoitable  grounds  be  shown,  as  that 
the  chattel  Is  unique,  or  has  a  "pretlum  af- 
fectionlB,"  etc:  2  Story's  Eq.  Jnr.  (ISth  EM.) 
H  718,  717,  717a,  746;  2  Beach,  Modern  Eq. 
Jut.  597-699 ;  Waterman  on  Spedflc  Perf  orm- 
ance,  9S  14,  16,  16,  18;  Fry  on  Spedflc  Per- 
formance, H  60,  67;  Moses  v.  Scott,  S4  Ala. 
008,  611,  4  South.  742. 

But,  when  we  come  to  apply  the  equitable 
remedy  of  speciflc  performance  to  a  contract 
by  which  one  party  has  agreed  to  eecure  a 
debt  shortly  to  become  due,  the  reason  which 
applies  to  sales  of  real  estate  wholly  falls. 
The  mortgage  is  but  a  means  of  securing  the 
debt,  and,  If  a  party  can  collect  his  money  by 
a  direct  suit  at  law,  his  remedy  at  law  Is 
complete:  He  has  recovered  Just  what  he 
would  have  recovered.  If  he  had  obtained 
his  mortgage  and  foreclosed  it  We  do  not 
mean  to  say  that  the  court  will  not,  in  any 
case,  decree  specific  performance  of  a  contract 
toseenreadebtby  amortgage,  but  only  that  it 
does  not  follow  as  a  matter  of  course,  as  In 
the  case  of  a  contract  tor  the  sale  of  real  es- 
tate. Hence,  In  order  to  obtain  this  relief,  the 
bill  must  allege  and  the  evidence  must  show 
the  facts  which  call  for  equitable  Interposi- 
tion in  the  particular  case,  as,  for  Instance, 
that  the  defendant  Is  insolvent,  or  that  the 
ylnortgage  was  contracted  for  as  an  Investment 
which  was  to  run  for  years,  so  that  to  pay 
the  complainant  his  money,  which  was  Just 
what  he  did  not  wish — as  in  Irvine  v.  Arm- 
strong. 31  Minn.  216.  17  N.  W.  343,  where  the 
party  had  released  a  mortgage  of  this  charac- 
ter in  order  to  allow  a  first  mortgage  to  be 
made,  with  the  agreement  that  his  12-year 
mortgage  was  to  be  reinstated ;  or  In  Shocfc- 
1^  V.  Davis,  17  Ga.  177,  where  a'man  In  "fall- 
ing circumstances"  Induced  another  to  be- 
come surety  for  him  In  a  matter  in  which  the 
liability  might  continue  for  an  Indefinite 
period ;  or  in  Triebert  v.  Burgess,  11  Hd.  452, 
where  the  court  say  that  there  was  no  rea- 
sonable ground  for  believing  that  be  could 
secure  payment  In  any  other  way ;  or  In  Og- 
den  T.  Ogden  et  al.  4  Ohio  St  182,  where  a 
fraud  was  attempted  the  defendant's 
clandestinely  obtaining  possession  of  the  deed, 
which  was  not  to  have  been  delivered  until 
the  mortgage  was  delivered ;  or  in  Lawrence 
T.  Lawrence,  42  N.  H.  109,  In  which  a  mort- 
gage was  rtinstated,  providing  for  the  main- 


tenance of  mortgagee  and  wife.  The  case 
of  Bidiardaon  &  May  v.  Hamlett  &  Wife  et 
al.,  88  Ark.  287,  merely  decides  that  the  party 
did  not  lose  bis  vendor's  lim  by  an  agrean«it 
to  make  the  mortgage  wbldi  be  did  not  make, 
and  that  the  law  considered  that  as  done 
which  should  have  been  dona  No  question 
waa  raised  in  that  case  as  to  wbat  all^tloni 
were  necessary.  There  are  a  number  of  cases 
where  the  matter  is  mentioned  incidentally, 
or  It  is  stated  in  geno'al  terms  that  the  court 
will  decree  speciflc  performance  of  an  agree- 
ment to  make  a  mortgage ;  bnt  In  those  cases 
no  point  was  made  as  to  what  aJl^atlons 
were  necessary  on  the  subject  of  the  Inad- 
equacy of  the  legal  remedy.  So  that  these 
cases,  some  of  which  are  cited  by  the  learn- 
ed counsel  for  the  appellee,  really  throw  uo 
light  on  the  question  as  to  what  allegations 
are  necessary  to  authorize  equitable  relief 
in  such  cases. 

We  have  shown  that  taking  into  considera- 
tion the  "ratio  l^s,"  there  is  no  possible 
reason  why  a  contract  to  secure  a  debt  by 
mortgage  should  occupy  any  higher  position 
equitably  than  a  contract  to  convey  personal 
property,  then  It  follows  necessarily  that 
such  a  contract  like  a  contract  to  convey  per- 
sonal property,  cannot  be  specifically  enfor- 
ced without  allegation  and  proof  of  some  fact 
showing  the  case  to  be  one  of  equitable  cog- 
nizance, or  that  the  remedy  at  law  Is  not 
adequate.  This  court  refused  to  grant  specif- 
ic performance  of  a  contract  to  transfer  a 
note  and  mortgage,  because  "the  bill  did  not 
allege  the  Insolvency  of  defendants,  nor  show 
any  Injtuy  which  cannot  be  fully  compensat- 
ed In  damages  in  a  suit  at  law."  Dilburn  v. 
Youngblood  &  Co.,  85  Ala.  449,  450,  461,  5 
South.  175,  176.  The  court  will  not  in  any 
case  decree  speciflc  performance  when  the 
complainant  has  an  adequate  remedy  at  law. 
Electric  Lighting  Ck>.  of  Mobile  v.  Mobile 
&  Sp.  Hill  Ry.,  109  Ala.  191,  195,  19  South. 
721,  65  Am.  St  Rep.  927 ;  Marton  Jones  &  Co. 
r.  Peebles.  133  Ala.  200,  299,  82  South.  60. 
In  this  case  the  remedy  at  law  was  complete ; 
for,  when  the  contract  to  give  the  security  was 
broken,  the  complainant  could  have  sued  at 
once  for  Its  breach,  and  the  measure  of  his 
damages  would  have  been  the  amount  of  the 
debt  which  was  to  have  been  secured  by  the 
mortgage.  Barron  v.  Mullen,  21  Minn.  374; 
Banna  v.  Mills,  34  Am.  Dec.  216;  Gamahan 
V.  Hughes.  108  Ind.  226,  9  N.  B.  79:  Hoover  v. 
Gary,  86  Iowa,  494,  63  N.  W.  416 ;  Crawford  v. 
Avery,  35  Miss.  206;  Stephenson  v.  Repp,  47 
Ohio  St  651,  25  N.  E.  803.  10  L.  R.  A.  620; 
Wbeeler  v.  Harrah,  14  Or.  325,  12  Pac.  600; 
Foster  V.  Adams  (Vt)  15  Atl.  169,  6  Am. 
St  Rep.  120;  Manton  v.  Gammon,  7  111.  App. 
201.  In  the  case  of  Futllngton  et  al.  v.  Kyle 
Lumber  Co.,  189  Ala.  242,  245,  35  South.  852, 
853,  this  court  granted  relief  only  because 
It  was  a  motion  to  dismiss  for  want  of  equity, 
under  which  all  amendable  defects  are  con- 
sidered as  amended,  and  the  bill  did  state 
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that  the  injury  could  not  be  adequately  com- 
pensated In  damages ;  the  court  atatUig  that, 
und»  the  presumption.  In  a  motion  to  dis- 
miss, It  was  not  necessary  to  allege  insolven- 
cy* since,  "though  he  be  solvent,  compenaa- 
twy  damages  could  not  be  recovered  of  him." 

It  Is  shown  by  the  bill  and  exhibit  that  the 
last  payment,  which  was  to  be  secured  by 
mortgage,  was  due  November  1, 1901^  and  the 
prayer  of  the  bill  la  for  qiKClflc  perfinmance 
If  the  hearing  shall  "be  had  earlier  than 
Novttuber  1,  1900,  and  If  it  should  not  be 
beard  prlw  to  that  time'*  then  that  the  prop- 
erty be  sold  to  satisfy  the  Indebtnesa  claim- 
ed. The  final  decree  In  the  case  was  on  De- 
cember 10,  1902,  so  that  It  is  a  bill  purely 
and  simply  to  collect  a  debt  Where  a  bill 
is  simply  to  collect  mooey,  the  court  will 
not  decree  specific  performance,  unless  some 
pounds  for  equitable  Intwposltion  are  al- 
leged and  prayed.  Eauffman'a  Appeal,  55 
Pa.  383;  Dech's  Appeal,  67  Pa.  467.  While 
a  few  cases  may  be  found  which  seem  to 
bave  lost  sight  of  the  reason  on  which  this 
equitable  remedy  is  based,  yet  the  distinction 
seems  to  be  so  clearly  laid  down  by  the  great 
weight  of  authority  and  by  the  best-consider- 
ed cases  that  we  feel  compelled  to  hold  that, 
under  the  allegations  of  the  bill  In  this  case, 
the  demurrers  and  motion  to  dismiss  above 
referred  to  were  well  taken,  and  the  court 
should  not  have  granted  the  prayer  of  the 
bill.  It  may  be  that  It  would  be  a  wise  pol- 
icy to  allow  courts  of  equity  to  decree  spe- 
cific performance  In  the  enforcement  of  all 
contracts,  without  regard  to  the  remedy  at 
law ;  but  that  is  a  matter  which  addresses  It- 
self to  the  l^slatlve  mind,  and  not  to  the 
judldazy,  which  must  be  governed  by  the 
principles  of  the  law  as  they  have  come  down 
to  lis. 

A  portion  of  the  property  whl<di  Is  sought 
to  be  made  subject  to  the  mortgage  Is  person- 
al property,  and  a  portion  real  estate ;  but  we 
have  not  deemed  It  necessary  to  treat  than 
separately,  as,  under  the  view  which  we  take, 
the  same  principle  applies  to  both.  But,  If 
the  court  should  decide  that  specific  perform- 
ance could  be  declared  as  to  the  real  estate, 
and  not  as  to  the  personal  propvty,  it  Is  dif- 
ficult to  iroint  out  Just  how  the  decree  could 
be  rendered ;  for  doubtless  some  parts  of  the 
machinery  would  be  so  fixed  to  the  realty  as 
to  become  a  part  of  the  real  estate,  while 
others  would  remain  personal  prop^ty,  and 
there  Is  nothing  In  the  evidence  by  which  the 
court  could  separate  them.  The  court  Is 
not  to  be  understood  as  expressing  an  opinion 
on  any  other  right  or  remedy  of  the  com- 
plainant, except  the  right  to  a  specific  p«^ 
(ormance  of  this  contract  It  results,  from 
the  view  we  take  of  the  points  under  dis- 
cussion, that  the  case  will  have  to  be  revers- 
ed. Hence  It  is  unnecessary  to  go  Into  tlie 
other  points  raised  by  the  asslgnmoita  of 
wmr. 


The  decree  of  the  court  Is  reversed,  and  a 
decree  will  be  hweentraed  dismissing  the  bill, 
wltbont  iwejudlce. 

McCLELLAM,  a  J.,  and  TTSON  and  AN- 
DBBSON,  JJ.,  omcur. 


STATE  ex  rel.  HEDIOAL  OOLLBOB  OF 
ALABAMA  v-  SOWBLL,  Auditor. 

(Supreme  Comrt  of  Alabama.  May  10,  IWS.) 

STATttTSS— AfFBOPBIATIOH  BQJ/— YOTHS  BE- 

QUIBSD. 

Under  Acts  1869-60,  p.  848,  Incorporating 
the  Medical  College  of  Alabama,  to  be  rovemed 
by  trustees  having  nower  to  acquire  and  dispose 
of  real  and  penjonal  property,  and  to  exclusive- 
ly hold  the  same  for  use  of  the  college,  etc., 
whidi  trustees  are  given  power  to  cause  to  be 
taught  such  sciences  connected  with  medicine  i 
they  deem  proper  and  to  till  such  chairs  as  they 
see  fit,  the  college  was  not  under  the  "absolute 
control"  of  the  state,  and  hence  an  appropria- 
tion act  for  Its  benefit  passed  by  less  than  two- 
thirds  of  all  the  memSets  of  the  Legistatore, 
was  invalid,  under  Const  {  73,  declaring  that 
DO  appropriation  shall  be  made  to  any  ednca- 
tional  institutioD  not  "nnder  the  absolute  con- 
trol of  the  state,"  eta,  except  by  vote  of  two- 
thirds  of  all  the  members  elected  to  each  house. 

[Ed.  Note. — For  cases  in  iwint  sm  vol.  10. 
Cent.  Dig.  Colleges  and  Universitiee,  t  1.] 

"To  be  ofilciaily  r^rted." 

Petition  tor  mandamus  by  the  state,  oa 
relation  of  the  Medical  Collie  of  Alabama, 
against  Thomas  L.  Sowell,  Auditor,  to  ccunpel 
him  to  issue  hia  warrant  on  the  State  Treasur- 
er for  moneys  appropriated  to  relator  by  the 
Legislature  of  I'SOS.  Writ  denied. 

It  was  averred  In  the  petition  tbat  the 
Medical  College  of  Alabama  was  Incorporated 
by  an  act  of  Uie  General  Assenbly  of  Alaba- 
ma creating  said  corporation,  establishing 
trustees  therefor,  providing  tor  the  manage* 
ment  and  discipline  of  the  same,  establishing 
the  same  as  a  d^mrtment  of  Univwsity 
of  Alabama,  and  appn^vlatlng  mxme^  tm 
the  purchase  of  the  necessary  lots  and  the 
erection  of  the  necessary  buildings ;  tbat  said 
corporation  has  since,  from  time  to  time,  been 
aided  and  sustained  by  approprlatltms  made 
by  the  General  Assembly  out  ctf  the  public 
moneys  of  the  state;  and  that  In  the  same 
there  Is  no  •  private  Interest  or  ownership 
whatever.  It  was  further  averred  In  the  peti- 
tion that  at  the  session  of  the  Legislature 
of  Alabama  in  the  year  1903  there  was  Intro- 
duced In  the  House  of  Representatives  a 
certoln  bill  to  appropriate  the  stun  of  ^,000 
to  aid  In  the  repairs,  extension,  and  im- 
provement of  the  buildings  and  equipment  of 
the  Medical  Ooll^  of  Alabama;  that  this 
bin  was  passed  by  the  House  of  Represen- 
tatives and  by  the  Senate  of  the  Legislature, 
and  was  duly  signed  by  the  Speaker  of  the 
House  and  the  President  of  the  Senate,  and 
was  then  presented  and  delivered  to  the  Gov- 
ernor of  Alabama,  on  Saturday,  the  26tb  day 
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of  September,  1003,  for  hla  approval;  tbat 
said  bill  waa  never  returned  by  the  Oovemor 
to  the  Legislature;  that  the  Legislature  did 
not  adjourn  sine  die  within  six  days,  Sundays 
excited,  after  the  said  bill  had  been  pre> 
sotted,  and  delivered  to  the  Ctovemor,  and 
that  the  L^islature  adjourned  on  the  Sd  day 
of  October.  1S03;  that  therefore  said  bill, 
by  its  passage  throng  the  said  two  Honaes  of 
the  L^lslatnre  and  Its  delivnr  to  the  Oov- 
emw  tor  alx  full  days,  Sondays  excepted, 
and  not  being  retnnied  the  Oovemor  with 
hla  veto^  became  a  law.  It  waa  then  further 
averred  In  the  petltloo  that  by  tbe  provlsloua 
of  the  aatd  Mil  an  aroroiwlation  of  $20,000 
waa  made  in  favor  of  the  MedioU  Oollege  of 
Alabama,  and  It  was  provided  that  said  sum 
should  be  drawn  ont  In  Installments  on  war- 
rants of  tbe  Auditor  upon  the  State  Treasur- 
er; that  upon  the  petitioner  mating  request 
of  the  Auditor  to  draw  bis  warrants  In  Its 
favw  upon  the  State  Treasurer,  In  compliance 
with  tbe  provisions  of  said  act,  the  Auditor 
declined  and  refused  to  do  so.  The  prayer  of 
the  petition  waa  that  a  writ  of  mandamus 
issue,  directed  to  Thomas  L.  Sowell,  Auditor, 
commanding  him  to  issue  his  warrants  upon 
the  State  Treasurer  for  the  moneys  appro- 
priated to  the  petitioner  under  the  provisions 
of  said  act  Tbe  reapondent  flled  the  fol- 
lowing answer  to  the  petition:  "(1)  The 
defendant,  for  answer  to  the  petition,  saith 
that  the  allegations  of  the  petition  are  untrue. 
(2)  The  defendant,  for  further  answer  to 
the  petition,  salth  that  the  Medical  College  of 
Alabama  Is  not  an  edacatiional  institution 
under  the  absolute  control  of  the  state,  and 
that  the  bill  exhibited  with  the  petition  did  not 
pass  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  House  of  the  Legislature 
of  Alabama.  (8)  The  defendant,  for  fur- 
ther answer  to  the  petition,  saltfa  that  the  bill, 
a  copy  of  which  Is  attached  as  an  exhibit  to 
petition,  waa  presented  to  the  Oovemor  on 
Saturday  September  26, 1903 ;  that  tbe  session 
of  the  Legislature  at  which  tbe  bill  passed  the 
two  Bouses  finally  adjourned  on  Saturday, 
October  8,  1903;  that  between  the  said 
dates  of  Septembor  26,  1903,  and  October  8, 
1908,  neither  House  of  tbe  L^lslature  was 
In  session  six  days,  Sundays  ^cepted,  and 
September  28th  and  October  8d  Included." 
To  this  answer  or  return  of  the  respondent, 
tbe  petitioner  demurred  upon  tbe  followii^ 
grounds :  **  ( 1 )  That  by  the  act  Incorporating 
the  petitioner  It  was  made  an  educational 
Instltntifm  under  tbe  absolute  control  of 
the  state,  and  therefore  a  two-thirds  vote 
each  Honae  of  Uie  Legldatnre  for  the  act  In 
Question  was  not  Decenary.  (2)  There  Is 
nothing  shown  In  tbe  answer  which  prevented 
the  Oovemor,  an  adjournment  of  the 
Legislature^  tram  communicating  with  the 
Hooee  In  which  said  bill  originated  any  ob- 
jection thereto,  and  retamlng  the  bill  to  it" 
nils  dunnrrer  was  overruled.  On  the  trial 
of  the  case  it  waa  abown  that  the  act  waa  not 


passed  by  a  two-thirds  vote  of  each  House. 
After  hearing  the  evidence,  the  court  ad- 
Judged  that  the  petitioner  was  not  entitled 
to  the  relief  prayed  for,  and  ordered  the 
petition  dismissed. 

Plllans.  Hanaw  &  Plllana,  for  appellant. 
Massey  Wilson,  Atty.  Gen.,  for  the  State; 

SIMPSON,  J.  The  record  presents  the  qaes- 
tlon  of  the  validity  of  the  act  of  1903,  making 
an  appropriation  of  "twenty  thousand  dollars 
to  aid  In  the  repairs,  extension,  and  Im- 
provement of  the  buildings  and  equipment 
of  the  Medical  Department  of  the  Vni- 
verslty  of  Alabama  at  Mobile,"  which  act 
was  signed  by  the  presiding  officers  of  the 
Senate  and  Honse  of  Representatives,  but 
retained  by  tbe  Governor,  without  bis  approv- 
al, until  after  the  adjournment  of  the  L^s- 
lature.  Section  73  of  the  Constitution  of 
Alabama  provides  that  "no  appropriation 
shall  made  to  any  charitable  or  educational 
Institution  not  under  tbe  absolute  control  of 
tbe  state,  other  than  normal  schools  estab- 
lished by  law  for  the  professional  training  of 
teadiers  for  the  public  schools  of  the  state, 
except  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  bouse."  And  the  ques- 
tion raised  by  the  demurrer  to  the  return  is 
whether  or  not  the  Medical  College  of  Alaba- 
ma is  an  Institution  under  the  absolute  con- 
trol of  the  state. 

While  we  recognize  tbe  value  of  this  lmp(n> 
tant  educational  institution,  and  realize  that 
it  Is  proper  that  such  an  institution  should 
be  sustained  as  a  part  of  the  State  Univer- 
sity, yet  this  question  must  be  decided  upm 
the  prlntdplea  of  amstmctiai  as  applied  to 
this  section  <st  our  Oonstttntira,  in  connectlcm 
with  the  act  IncorporatiiMr  said  Medical  Gol- 
1^^  Webster's  International  Dictionary  de- 
flnea  "absolute^  (from  "absolrere,"  to  loose, 
to  set  free)  as  "loosed  frran  any  llmitatlfm 
OF  condition ;  uncontrolled ;  unrestricted ;  un- 
con^tional."  And  the  Cent\:ry  Dictionary 
deflnea  it  as  "free  from  any  restrictions,''  etc. 
Tlie  act  Incorporating  tbe  Medical  College 
of  Alabama  creates  it  a  body  corporate^  nam- 
ing the  board  of  trustees,  in  the  first  Instance 
14  in  number,  and  autliorizes  tlie  board  of 
trustees  to  fill  Tacandes  and  to  have  aiv 
number  of  tiuatees  from  12  to  24.  It  confers 
on  tiion  the  usual  corporate  powers,  Including 
the  power  to  acquire  and  dispose  of  real  and 
perswal  estate,  and  all  audi  property  to  be 
Iield  exclusively  for  the  use  of  said  college; 
also  to  ^ect  professOTS,  and  organize  a  tecul- 
ty,  "proivUed,  howevo-,  the  capital  of  aaid 
corporatifm  shall  not  exceed  one  hundred 
ttaousaiid  dollars.**  It  leaves  it  to  said  cor- 
poratbm  to  have  taught  "such  sdences  con- 
nected with  medicine  as  it  may  deem  proper,'* 
and  to  constitute  and  fill  such  chairs  "as  It 
may  see  fit"  Fifty  thousand  dollars  Is  ap- 
propriated "in  aid  of'  said  college,  to  be  ap- 
plied to  the  purchase  of  a  snlteble  lot  or  lots 
'  and  erection  of  bnildlnga,  and  requires  the 
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presldttit  <rf  flw  board  <^  tmateea  to  execate 
"bonds  wltb  good  and  anffldent  secnritT  In 
tbe  penalty  at  |100;000,  payable  to  the 
state  of  Alabama,  and  conditioned  that  said 
mone^  shall  be  faithfully  applied  to  tbe  pnz^ 
poaes  cwtanplated  by  tibia  act'.'  It  thai  pro- 
Tides  tar  Ilie  Instruction  of  mm  indigoit 
student  from  each  county,  and  declares  the 
college  **BhaU  constitute  a  departmoit  of 
tb»  Uniwally  ■  of  Alabama,  and  upon  the 
dlssolntloii  of  said  corporatlcm  team  asaj 
cause  whatever  all  the  property  real  and  peiv 
Bonal  belonging  to  the  corporation  heroby 
created,  <s  held  In  trust  for  It;  shall  Inure 
to  tbe  benefit  of  and  vest  In  the  UnlTorslty. 
•  •  •  Provided,  tbat  nothing  In  this  act  c<m- 
talned  shall  be  so  construed,  as  to  anthorlxe 
the  aivllcatlon  of  any  portion  of  tbe  unlver- 
alty  fund  *  *  *  to  the  purpoaes  of  the 
oorporatitm  hereto  created.  It  thai  pro- 
vldea  that  "this  act  may  be  altered  or 
repealed  upon  the  application  of  not  less  than 
two-thirds  of  the  board  of  trustees,"  and 
makes  the  preeldent  of  the  board  ex  offldo  a 
member  of  the  board  of  tnurtees  of  Um  Unl- 
veraity.   Acta  1860-60;  p.  848. 

In  tbe  famous  Dartmouth  CoUe^  Case, 
because  tin  cwporation  was  organized  to 
provide  for  an  educational  aitarprlse  started 
by  Individual  means  and  placed  In  the  bands 
of  a  self-perpetuating  board,  who  had  com- 
plete control  of  It  the  Supreme  Court  of  the 
United  States  declared  that  It  was  a  private, 
and  not  a  public,  corporation,  and  that  Ita 
charter  constituted  a  contract  between  the 
government  and  the  incorporators,  the  obli- 
gation of  which  could  not  be  Impaired  by  any 
subsequent  act  of  tbe  Legislature.  Dart- 
mouth College  V.  Woodward,  4  Wheat  CIS, 
4  L.  Ed.  G30,  640.  Judge  Story  remarks  In 
this  case  that  "when  the  corporation  Is  said 
at  the  bar  to  be  public,  It  Is  not  merely  meant 
that  the  whole  people  may  be  the  proper  ob- 
jects of  the  bonnty,  but  that  the  government 
has  the  sole  right  as  trustee  of  the  public 
interests,  to  regulate,  control,  and  direct  the 
corporation  and  Its  ftmds  and  franchises, 
at  its  own  will  and  pleasure."  In  tbe  case 
of  the  Medical  College  in  Virginia,  the 
board  of  visitors  was  appointed  by  the  Gov- 
ernor, and  they  were  required  to  make  annual 
reports  to  the  Second  Auditor,  and  the  right 
to  alter,  modify,  or  repeal  the  charter  was  re- 
served, and  the  appropriation  was  made  only 
on  condition  that  tbe  college  authorities 
should  convey  all  of  their  property  to  the  lit- 
erary fund  of  the  state,  and  the  court  saye, 
quoting  Judge  Story :  "Strictly  speaking, 
public  corporations  are  such  only  as  are 
founded  by  the  government  for  public  pur- 
I)oses,  where  the  whole  interest  belong  also 
to  the  government"  That  corporation  came 
up  to  all  the  tests,  and  was  declared  public 
Lewis  V.  Whittle,  77  Va.  415,  419.  In  the 
Kansas  University  case,  the  university  was 
established,  maintained,  and  governed  by 
the  state  under  constitutional  require- 
ment!. State  ex  nL  Little  t.  Board  at  Be- 


genta  (Kan.)  40Paae68,20L.B.A.878k 
882.  The  aame  la  true  of  the  Flwlda  Agri* 
cultural  College  case.  State  ex  reL  AtUx- 
mey  Qoieral  t.  Knowles,  16  Fla.  S77.  And 
In  the  case  of  tbe  University  of  North  Caro- 
lina, the  decision  la  based  upon  the  fact  that 
tbe  imlversity  was  "founded  1^  the  state  on 
the  public  tonda  and  for  a  general  pnbllc 
charity,  and  that  the  trustees  wtte  elected 
and  controlled  by  tbe  Legislature,  Universi- 
ty of  North  Carolina  t.  BfaiUisby,  48  N.  C. 
2S7.  In  tbe  case  of  our  own  UnlversilT  and 
Insane  Hof^ltals,  the  corporations  are  clear- 
ly simply  the  agencies  of  the  state  to  admin- 
ister Its  funds  tot  cortaln  puriKnes.  They 
make  rqwrta  to  the  state,  and  are  entirely 
under  the  dlrectkm  and  <»ntrol  of  the  states 
Trustees  of  University  v.  Winston,  S  Stew.  & 
P.  17;  White  v.  Alabama  Insane  Hospital, 
138  Ala.  479,  85  South.  404. 

As  before  stated,  our  ccmstitutlonal  require- 
ment Is  not  satisfied  even  with  its  being  a 
public  corporation,  but  It  must  be  "under  the 
absolute  control  of  the  state."  In  other 
words,  according  to  the  definition,  under  the 
"tinreetricted,"  "unconditional,"  or  "uncon- 
trolled" control  of  tbe  state,  "free  from  any 
restrictions,"  The  ^tire  control  and  man- 
agement of  this  college  Is  committed  to  the 
self-prarpetuaUng  board  of  trustees.  While 
one  section  declares  it  to  be  a  part  of  the 
university,  yet  it  is  specially  excepted  from 
any  participation  in  the  university  fund,  and 
tbe  trustees  of  the  university  are  not  given  any 
control  of  it.  Its  trustees  might  conclude  to 
close  it  or  they  might  change  Its  curriculum, 
and  devote  it  to  teaching  tbe  healing  art  by 
osteopathy,  Ctirlstian  Science,  or  osteology, 
and  the  state  could  not  say  nay.  If  the  state 
were  to  undertake  to  order  the.property  sold, 
and  change  Its  location,  or  to  make  any  other 
alteration,  the  trustees,  or  those  who  own  the 
"capital,"  might  say :  "Our  money  is  inter- 
ested In  this  corporation.  Ton  only  aided 
us.  The  control  is  placed  In  our  hands.  You 
cannot  impair  the  obligation  of  our  contract 
Tou  cannot  alter  or  amend  our  charter,  un- 
less a  request  be  made  by  two-thirds  of  our 
tKfard."  It  cannot  come  under  the  control 
of  the  state,  unless  the  trustees  abandon  It 
and  then  its  assets  would  go  to  the  Univer- 
sity. The  state  has  no  authority  to  demand 
a  statement  of  its  receipts  and  disbursements. 
In  fact  in  place  of  having  absolute  control, 
the  state  has  no  control  of  it  The  mere  rec- 
itation, in  subsequent  acts  making  appro- 
priations, could  not  change  the  chartered 
rights  of  the  corporation  as  originally  or- 
ganized. In  order  to  bring  this  coll^  with- 
in the  provisions  of  our  Constitution,  so  as  to 
authorize  an  appropriation  to  it  by  less  than 
tbe  two-third  vote  required,  It  would  be  nec- 
essary to  have  its  charter  amended  and  place 
It  under  the  absolute  control  of  the  state. 

The  Judgment  of  the  court  Is  affirmed. 

McCLELLAN,  a  J.,  and  TYSON  and 
ANDEBSON,  JJ.,  concur; 
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PBRRBLT.  T.  CITT  OF  OPELIKA. 
(Suiweme  Court  of  Alabama.  April  11,  1905.) 

1.  AFTBAX.— ReCOBD— JUDQMICKT. 

Tbo  roling  and  judgment  on  motion  to 
itrfke  and  on  oemorrer  to  the  complaint  ihonld 
appear  in  the  record  propor. 

2.  Bake— Bntbt  ot  Ruunq. 

Entry  of  ruling  on  a  motion  to  itrlke  or 
quash  or  on  demurrer  to  a  complaint.  "Being 
ooosidered  by  the  court  is  by  the  court  over- 
ruled," is  but  a  memorandum  of  the  ruling,  and 
not  a  sufficient  judgment  to  anthorize  review, 
ft.  Same— AssiOKHENTs  of  Ebbos. 

Assignments  of  error:  "The  court  erred  in 
OTCrmling  defendant's  motion  to  gnash  the  pro- 
ceedings, and  in  OTermllng  each  separate  ground 
of  said  motitm ;  In  overruling  defendant  s  mo- 
tion to  strike  the  complaint,  and  in  over- 
ruling each  ground  of  said  motion;  In  overrul- 
ing Mdi  of  defendant's  demurrers  to  conQilaint" 
— are  too  general,  and  not  In  conformity  to 
Supreme  Court  Practice  Rule  1. 
4.  OBDinAncEs— Change  in  Cbakteb. 

An  ordinance  remains  in  force  after  adop- 
tion of  a  new  charter,  antborixinf  sach  an  ordi- 
nance and  providing  that  existing  ordinances 
not  conflicting  with  the  charter  shall  remain  In 
force  till  repealed. 

6.  SaUE— CUANOE  FBOU  DiBTBICT  TO  ClTY. 

The  mere  ctiange  of  a  district  to  a  city 
with  the  same  boundaries  does  not  repeal  an 
a»]itiance  tit  the  district. 

6.  Gauino— FUBLIO  Puou. 

Whether  a  dwelling  is  a  public  place  with- 
in the  gaming  laws  Is  a  question  for  the  jury; 
the  evidence  tccding  to  show  it  is  used  for  other 
than  private  purposes,  and  as  a  res<nt  fOr  those 
who  would  indnlge  in  gaming. 

[Ed.  Note. — For  cases  In  ptdnt,  see  voL  24, 
Cwit.  Dig.  Gaming,  |  800.] 

7.  Same— Instbuctions. 

The  word  "public"  in  the  concluding  clause 
of  a  requested  charge  on  a  prosecution  for  gam- 
ing :  *'For  other  and  prior  meeCinga  at  an  other- 
wise private  place  such  as  this  to  have  theefEect  ! 
of  oonvertiog  it  Into  a  public  place  in  respect  ! 
of  a  game  ■ubsequently  played  there,  such  other  j 
and  prior  meetings  must  have  been  of  sudi 
character,  and  so  repeated  and  continued  up  to 
near  the  time,  as  to  stamp  the  place  with  such  t 
attributes  of  publicity  as  involves  the  idea  that  [ 
people  of  the  vicinity  may  go  and  are  likely  to  I 
go  there  at  will,  and  may  and  are  likely  to  go  ' 
there  at  will ;  the  idea  of  a  public  meeting  place  | 
for  the  neighborhood" — la  calculated  to  mis-  ' 
lead  the  Jury,  and  so  authorizes  refusal  ot  < 
tJM  charga.  ! 

Appeal  from  drcnlt  Court,  Lee  County; 
A.  A.  Erans,  Judge. 
•To  be  ofHdally  r^mrt^"  I 
Edgar  Ferrell  waa  convicted  of  gaming  un- 
der an  OTdinance  of  the  dt;  of  Opelika,  and 
appeals.  Affirmed. 

The  appellant  In  this  case,  EMgar  Ferrell, 
was  tried  before  the  recorder  of  the  dty  of  | 
Opelika  upon  a  charge  for  gaming,  and  was 
convicted  and  fined  $40.  From  the  Judgment 
of  conviction,  be  appealed  to  the  circuit  court 
of  Lee  county.  In  the  circuit  court,  the  city 
of  Opelika  filed  against  the  defendant  the 
following  complaint:  "The  plaintiff  claims 
of  the  defendant  $50  for  the  violation  by  the 
defendant  of  an  ordinance  of  said  dty  of 
Opelika,  in  words  and  figures  as  follows,  to- 
wlt:  'Any  person  who  bets  or  hazards  any 
mumett  bank  notoi,  or  othv  tUng  of  valiUb 


at  any  game  of  cards,  dice,  or  any  device  or 
substitute  for  either,  contrary  to  the  laws  of 
the  state,  within  the  limits  of  the  district, 
shall,  upon  conviction  thereof,  be  fined  not 
less  than  $25  nor  more  than  $100;'  and 
plaintiff  avers  that  during  the  month  of 
August,  1001,  the  defendant,  contrary  to  the 
laws  of  the  state,  did  bet  or  bazard  money  at 
a  game  played  with  cards,  at  a  public  place 
within  the  limits  of  the  clly  of  Opelika,  con- 
trary to  the  ordinance  of  the  dty." 

There  were  motions  made  to  strike  the  com- 
plaint from  the  file,  and  also  demurrers  In- 
terposed to  the  complaint,  but  under  the  de- 
dslon  from  the  present  appeal  It  is  unneces- 
sary to  set  these  out  in  detail.  The  defend- 
ant pleaded  the  general  Issue  and  filed  sever- 
al special  pleas,  which  spedal  pleas  were  de- 
murred to,  but  under  the  present  dedsion  It 
Is  unnecessary  to  set  out  these  demorrera  at 
length. 

The  bin  of  exertions  contained  the  sevmil 
motions  to  strike  which  were  filed  by  the  de- 
fendant On  the  trial  of  the  case,  the  cl^ 
clerk  of  Opelika  testified  that  he  kept  the 
minute  book  of  the  proceedings  of  the  city 
council,  and  that  on  the  Ist  day  of  May, 
1SS9  there  was  passed  a  resolution  which 
provided  as  follows :  "The  old  city  ordinan- 
ces were  adopted  undl  new  ones  could  be 
passed."  The  plaintiff  then  offered  In  evi- 
dence one  of  said  ordinancesr  which  waa  in 
worda  and  figures  aa  foUowa:  "Any  parson 
who  beta  or  hazards  any  money,  bank  notes, 
or  other  thing  of  ralne,  at  any  game  of  cards, 
or  dic^  or  any  device  or  ai^tltute  for  titfaor, 
contrary  to  the  laws  of  the  stat^  within 
the  limits  of  the  dlatrict,  diall  upon  convic- 
tion thereof  be  fined  not  leaa  than  tweaty-flve 
nor  more  than  one  hundred  dollars." 

The  defendant  objected  to  the  introduction 
of  said  ordinance  In  evidence  upon'  the  follow- 
ing grounda:  (1)  It  had  not  been  promul- 
gated since  the  new  charter  was  adopted; 
(2)  Bald  dty  had  no  authority  to  pass  said 
ordinance ;  and  (8)  said  ordinance  attempted 
to  prohibit  gaming  within  the  limits  of  the 
district  of  Opelika.  but  did  not  prohibit  the 
offense  charged  within  the  dty  of  Opelika. 
This  motion  was  overruled,  and  the  defendant 
duly  excepted.  The  dty  derk  further  testi- 
fied that  said  ordinance  had  been  In  exist- 
ence for  a  number  of  years. 

The  plaintiff  then  Introduced  several  wit- 
nesses who  testified  that  a  short  time  before 
the  prosecution  In  this  case,  they  went  to  the 
house  of  one  Alex  McCoy  about  half  past  1 
o'clodc  at  night ;  that  the  house  was  a  private 
residence  within  the  city  of  Opelika ;  that 
they  looked  through  a  window  of  said  resi- 
dence, and  found  the  defendant  and  six  other 
persons  sitting  on  the  floor  playing  cards; 
that  they  did  not  see  any  money  or  other 
things  of  value  In  their  hands  or  on  the  floor ; 
that  said  witnesses  were  members  of  the  po- 
lice force  of  OpelUca.  and  after  they  hiul  ar- 
reatod  the  dafwidant  and  the  other  persons 
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th^  found  on  one  of  Hw  parties  25  coits  In 
mon^,  and  one  of  the  witnesses  saw  a  nickel 
lying  on  the  floor.  The  plaintiff  also  intro- 
duced other  witnesses  who  testified  that  on 
three  other  occaslona  they  liad  seen  the  de- 
fendant and  othor  parties  playing  cards  in 
this  same  house. 

The  defendant  Introduced  sereral  witnesses 
who  testified  that  at  the  tlnie  In  Qoestlon  tb^ 
were  playing  cards,  hut  there  was  no  betting. 

Upon  the  Introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  ^ve 
to  the  Jury  tbe  following  written  charge 
and  separately  excepted  to  the  court's  refusal 
to  give  the  same  as  asked:  "For  other  and 
prior  meetings  at  an  otherwise  snrivate  place 
such  as  this,  to  hare  the  effect  of  converting 
it  into  a  public  place,  in  respect  of  a  game 
subsequoitly  played  there,  such  other  and  prior 
meetings  must  have  been  ot  suCh  character, 
and  so  rQ)eated  and  continued  up  to  near  the 
tlm^  as  to  stamp  the  place  with  such  attri- 
butes of  publicity  as  Involves  the  idea  that 
people  of  the  vicinity  may  go  and  are  likely 
to  go  there  at  will,  and  may  and  are  likely  to 
go  there  at  will ;  the  idea  of  a  public  meeting 
place  for  the  nelghborbood." 

There  were  verdict  and  Judgment  in  favor 
of  the  plaintiff,  assessing  a  fine  of  $25.  From 
this  Judgment,  the  defendant  appealed.  The 
first  four  assignments  of  error  were  as  fol- 
lows: (1)  The  court  erred  In  overruling 
defendants  motion  to  quash  tbe  proceedings 
against  him,  and  also  erred  in  ovwruling 
each  separate  ground  of  said  motion.  (2) 
The  court  erred  in  overruling  ftefendant^s 
motion  to  strike  this  complaint  from  the 
file,  and  also  erred  in  overruling  each  ground 
of  said  motion  to  strike.  (8)  The  court 
erred  In  overruling  each  of  defendant's 
demurrers  to  complaint,  numbered  1.  2,  8,  4, 
5,  and  6,  respectively.  (4)  The  court  erred 
in  sustaining  each  of  plaintiff's  demurrers 
to  defendant's  pleas,  numb«ed  8,  4^  5,  6, 
and  7,  respectively. 

The  defendant  also  assigned  as  error  the 
rulings  of  the  trial  court  upon  the  evidence 
to  which  exceptions  were  reserved,  and  the 
refusal  of  the  court  to  give  the  charge  re- 
quested Mm. 

B.  T.  mullipB  and  Hoostcm  ft  Powa,  for 
appellant  Albort  Bl.  Bamett,  for  appellee. 

HARALSON,  J.  1.  The  ruling  and  Judg- 
ment of  the  court  on  tbe  motion  to  strike, 
and  on  demurrer  to  the  complaint,  should 
appear  In  the  Judgment  entry.  Tbe  bill  of 
exceptions  is  the  proprar  place  to  show  the  cir- 
cumstances, but  the  ruling  itself  Is  a  Judg- 
ment and  should  appear  In  the  record  proper. 
U.  S.  R.  S.  Oo.  V.  Weir,  96  Ala.  401,  11  South. 
4Se ;  8  Brick.  Dig.  p.  78,  6$  4,  7.  Tbe  second 
entry  of  the  ruling  on  the  motion  to  strike  Is, 
"which  motion  being  duly  considered  by  the 
court,  is  by  the  court  overruled,"  and  on  de- 
murrers to  the  complaint,  the  same  "being 
the  court  duly  considered  are     tbe  court 


overruled  and  held  for  naught"  The  same 
thing  la  true  In  reference  to  the  motion  to 
quash  the  complaint,  and  also  to  the  pleas, 
as  to  which  the  Jud^ent  entry  recited,  "De- 
murrers to  pleas  8,  4,  S,  6,  and  7,  as  shown 
by  the  record,  bdng  by  tbe  court  duly  ccmsldi- 
ered,  are  by  the  court  eustaiiwd." 

These  were  not  sufficient  or  valid  Judg- 
ments, but  merely  a  memorandum  the  rul- 
ing of  the  court  and  will  not  be  reviewed 
*m  Kppeel.  MWgan  v.  Planer,  105  Ala.  856, 
16  South.  716 ;  Hereford  v.  Combs,  126  Ala. 
868^  28  South.  582;  Gartlidge  Sloan,  124 
Ala.  596,  26  South.  918;  B.  ft  I.  Co.  v.  Dn 
bose,  125  Ala.  44%  28  South.  280;  Dantzler 
V.  S.  a  H.  Ga.  128  Ala.  410,  80  South.  674. 
Moreover,  the  assignments  of  error  as  to 
each  of  these  raiings  are  too  gmeral  to  be 
considered.  They  do  not  conform  to  role  1, 
(tf  Supreme  Court  Practice.  Williams  v. 
Coosa  Hfg.  Co.,  188  Ala.  678,  88  South.  1016. 

2.  On  the  12tli  of  December,  1882,  tbe  Leg- 
islature passed  an  act  to  repeal  the  charter  of 
the  dty  of  OpeUka.  Acts  1882-88,  p.  245.  On 
the  same  day,  It  passed  another  act  "to  estab- 
lish a  new  charter  tot  tiie  etty  of  Opellka." 
Id.  p.  245.  By  tiiat  act  It  was  provided  in 
section  19  (page  252).  **ttiat  the  said  dty 
council  shall  have  tbe  power  and  authority  to 
pass  all  by-laws  and  ordinances  that  may 
be  deemed  necessary  and  proper  for  the  gov- 
ernment ot  said  dty,  not  InconsiBtait  with  the 
taws  of  tbe  state,  and  the  same  to  alter  or  re- 
peal at  pleasnra"  In  tbe  same  section,  the 
coundl  was  given  authority  to  "take  Jurl»- 
dlction  of  assaults,  and  assaults  and  batter- 
ies, and  to  punish  each  (lender  by  fine  In  any 
sum  not  to  exceed  850,"  eta,  which  provision 
is  Immediately  followed  by  another,  "and 
generally  to  Impose  fines  for  vlolationB  of  d^ 
ordinances  and  collect,  the  same,"  etc.  This 
latter  provision,  and  the  one  first  quoted  above, 
referred  to  violations  of  city  ordinances  In 
genera),  and  not  to  the  special  power  confer- 
red to  try  and  fine  offenders  for  assaults  and 
assaults  and  butteries,  which  woe  criminal 
offenses  against  the  state. 

On  the  19th  of  February,  1888,  the  Legis- 
lature passed  another  act  "to  Incorporate 
the  district  of  Opellka  and  provide  for  the 
government  thereof."  Acts  1882-83,  p.  4S5. 
This  act  provided  that  It  should  go  into  effect 
from  and  after  its  passage,  and  that  all  laws 
and  parts  of  laws  In  conflict  with  Ito  provi- 
sions were  thereby  repealed.  This  act  con- 
tained the  same  provisions  as  did  the  charter 
of  the  dty  Just  referred  to  In  reference  to  as- 
saults and  assaults  and  batteries,  and  the 
power  to  pass  ordinances  generally  for  the 
good  of  the  district 

On  the  20th  of  February,  1899  (Acts  1898- 
99,  p.  1183),  the  Legislature  passed  another 
act  "to  establish  a  new  charter  for  the  dis- 
trict of  Opellka,"  which  contained  like  pro- 
visions as  to  assaulte  and  assaults  and  bat- 
teries, and  the  passage  of  laws  generally  for 
the  good  of  the  district  as  the  two  last  acts 
ahready  refarrod  toi, 
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Thereafter,  on  tbe  21st  of  Febmary,  1899 
(Acta  1888-99,  p.  932),  an  act  waa  passed  to 
diange*  tbe  COTporate  name  ot  the  district 
to  ttie  name  of  the  dtr  of  Ope  Ilka.  Said  act 
of  the  20tb  ci  Febmary  to  establltfi  a  new 
charter  for  the  district  of  Opelika,  contained 
tbe  proTlslon  that  "all  existing  laws  and  ord- 
inances said  city,  adopted  in  pursuance 
ot  said  law,  shall  remidn  In  force  until  re- 
pealed OT  modified  by  the  board,  as  far  as 
the  same  are  not  In  conflict  with  this  charter, 
and  all  powws  granted  by  this  act  most  be 
liberally  omstmed  in  favor  of  tbe  power 
of  tbe  ell7  to  pass  snCh  laws."  * 

The  change  of  the  dty  charter  does  not 
affect  existing  ordinances  In  barmoi^  with 
new  proTlslons.  Dillon  on  Hun.  Corp.  |i  86, 

Under  tiie  older  charters,  the  dty  or  district 
had  tlie  power  to  pass  the  tnrdlnance  set  out 
In  tbe  ctmiplaint,  and  it  was  continued  In 
force  and  dfect  by  the  charter  Itself.  The 
limits  of  Um  dty  unda  the  new  charter  and 
the  district  acts  were  identicaL 

The  injections  to  the  Introi^uctlon  of  the 
(vdlnance^  set  out  In  the  complaint,  were 
without  merit  and  propa-ly  oTerraled. 

"Any  place,  which  for  the  time  is  made 
public  by  the  ass^blage  of  people  Is  a  pub- 
lic place  within  tbe  meaning  of  the  act 
against  gaming."  Campbell  t.  State,  17  Ala. 
368.  "Any  house  to  which  all  who  wish  may 
go,  Ql|^t  or  day,  and  Indulge  In  gaming  Is  a 
public  place,  within  the  meaning  of  tbe  stat- 
nte."  Smith  T.  State,  S2  Ala.  884;  Jacob- 
B<m  T.  Sta^  65  Ala.  ISl. 

Prima  facie,  a  dwelling  Is  a  private  place, 
but  when  the  evidence  tends  to  show  that  It 
la  used  for  other  than  private  purposes,  and 
as  a  resort  by  those  who  would  indnlge  In 
gaming,  tbe  question  of  Its  being  also  a  "pub- 
lic place,"  under  the  statute,  is  properly  left 
to  the  jury.   1  Mayfleld's  Dig.  S72,  {  94. 

The  use  of  the  word  "public"  in  the  sen- 
tence — "the  idea  of  a  public  meeting  place 
for  the  neighborhood," — as  employed  In  the 
concluding  part  of  the  charge  requested  for 
defendant,  was  calculated  to  mislead  the 
Jury,  and  was  on  that  accoxmt;  if  tot  no 
other,  not  Imfffoperly  refused. 

Affirmed. 

HcCLELI/AN,  0.  J.,  and  DOWDBLL  and 
DEN80N,  JJ..  concur. 


PEEL  v.  STATB. 
^Supreme  Court  of  Alabama.  April  13, 1906.) 

].  COUBTS  —  OROAHIZATIOH  BT  SUPHtNUUEB- 

ABT  Judos  —  PBCStniPTioR. 
Where  a  court  waa  organized  by  the  super- 
numerary judge,  who  was  directed  qj  the  Gov- 
ernor to  hold  the  first  week  of  the  term,  it  will 
be  presumed  that  tbe  circuit  Judge  had  notified 
the  Oovnncv  that  be  could  not  attend  the  term 
dorfaig  the  0rst  week,  in  which  case  the  Gover* 
nor  was  aathorized  by  Act  Feb.  20,  1899  (Acts 
^S6»-99  p.  237)  i  3,  to  give  the  direction  that  be 
save  to  the  •apemnmerary  jadg«. 


2.  Same— MrNtrn:  Eutbtes. 

It  la  not  essentia)  to  tbe  regularity  of  the 
oi^anization  of  tbe  circuit  court  by  the  super- 
numerary Judge  tiiat  the  oilnute  entry  showing 
It  shooid  give  any  reason  why  tbs  circuit  Judge 
waa  not  imsant  to  organise  it 

8.  Saub  —  Adjoubhid  Tbbk  —  Special 

Under  Code  1896,  I  917,  rdatlve  to  ad- 
journed terms  of  the  circuit  court,  providing 
that  in  tbe  entry  of  such  adjournment  all  nec- 
essary orders  for  summoning  jurors  to  serve 
at  tbe  adjourned  term  may  be  made,  the  fact 
that  the  order  of  adjournment  of  the  court  till 
Thursday,  December  Stb,  made  no  provision  for 
jurors  to  serve  for  the  remainder  of  the  week 
commencing  on  said  Thursday,  but  only  provid- 
ed for  jurors  to  be  summoned  for  tbe  week  be- 

f inning  Monday,  December  12th,  does  not  af- 
ect  the  validity  of  the  venire  served  on  defend- 
ant ;  the  court  on  said  Thursday,  defendant  be- 
ing, presoit,  having  made  an  order  setting  said 
Monday  as  the  day  for  defendant's  trial,  so  that, 
if  jurors  had  tK,«n  ordered  aummonbd  for  the 
first  week  of  the  adjourned  term,  they  could 
have  formed  no  part  of  the  veolre  In  defend- 
ant's case. 

4.  JiTRORB  —  Motion  to  Quash  Vsnibs  — 
Statement  or  Gbounds. 

Tbe  ground  of  a  moti(m  to  quash  a  venire, 
that  it  was  not  drawn  and  summoned  accord- 
ing to  law,  is  inauffldent,  as  stating  a  mere  con- 
clusion. 

5.  Samb— Jtntoas  Sbbtxho  at  Baaxnus  aho 
Adjournsd  Teshs. 

It  is  no  ground  for  quashing  a  special  ve- 
nire, summoned  to  try  defendant  at  an  adjourn- 
ed term,  that  some  of  the  jurors  served  as  r^ 
ular  jurors  at  the  regular  term. 

6.  CsnilNAI,  Law  — EVIDBIIOS  — BXPLAIRINO 

Testimont— Demonstbation. 
There  is  no  error  in  allowing  a  witness,  who 
has  testified  as  to  the  position  of  tracks  In  the 
earth  relative  to  the  body  of  deceased  when 
found,  to  Illustrate  bis  testimony  by  placing 
his  feet  near  a  seam  itr  the  carpet  in  nont  of 
tbe  jury,  and  slating  that  tbe  position  of  his 
feet  relative  to  the  seam  indicated  the  position 
of  the  tracks  relative  to  deceased's  body;  this 
being  a  statement  of  a  fact,  and  not  an  opinion. 

[Ed.  Note. — I^or  cases  in  point,  aee  vol.  14, 
Gent  Dig.  Criminal  Law,  H  1050,  1051. 14Q7.] 

7.  Same— Evidence  as  to  Inquest. 

There  is  no  error  in  allowing  a  witness  in 
a  homicide  case  to  testify  that  he  was  a  Jus- 
tice of  tbe  peace  and  held  an  inquest  over  de- 
ceat^d's  body. 

8.  SAin— AJtaminiT  to  Jubt  —  BcLATina 

Joke. 

For  tbe  prosecuting  attorney  to  relate  a 
joke  in  illustration  of  his  argument,  it  not  being 
related  as  a  fact,  or  as  evidence  of  any  fact,  in 
the  case  Is  proper. 

9.  HoMiOiDB  —  Marslauohteb  —  Instbdo- 

TIOHS. 

A  requested  charge  that.  If  the  jury  be- 
lieved defendant  waa  prompted  to  shoot  deceas- 
ed entirely  becau&e  of  passion  suddenly  aroused, 
they  could  not  convict  him  of  murder,  is  bad, 
because  omitting  to  Inquire  as  to  the  nature  of 
the  provocation  and  of  the  passion ;  concurrence 
of  adequate  provocation  and  sudden  passion  be- 
ing necessary  to  reduce  a  homicide  to  man- 
slaughter. 

10.  Same— PaovoKiNO  Difficulty. 

A  requested  charge  that.  If  defendant  was 
prompted  to  shoot  deceased  entirely  because  of 
passion  suddenly  aroused,  he  could  not  be  con- 
victed of  murder,  having  left  out  of  considera- 
tion evidence  tending  to  show  Pendant  brought 
on  the  difficulty,  is  properly  refused. 

11.  Samd— Self- Defense— Inbtbuotions. 
Requested  charges  for  acquittal,  If  the  jury 

have  reasonable  doubt  whether  d^endant  did 
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not  set  In  selfHJefenae,  an  bad,  In  not  Mtdnf 

out  the  Infftedienta  of  feelf-defense. 

12.  Cbiuinal  Law— AienuRTATivB  In- 

8TRUCTIONS. 

Beqoested  aifumentAUTC  tbugm  nn  pn^ 
erly  reraaed. 

18.  SaUB— BlXIFTICAI.  CHASOU. 

That  a  regoested  diazgt  Is  elliptical  b 

gronnd  for  refusing  it. 

Appeal  from  Glrcnlt  Oourt,  HowtoD  Oom- 
ty ;  H.  A.  Pearce,  Judge. 

"To  be  officially  r^Knted.** 

Will  Peel  was  coDTlcted  of  mnrder  In  the 
noHid  degree,  and  ax^ealc  Affirmed. 

On  tbe  trial  of  the  case  the  defendant  moT- 
ed  to  qnash  the  Indlctmoit,  which  motion 
was  ovwruled  by  the  court  and  to  this  rul- 
ing tiie  defendant  duly  excepted.  The  grounds 
of  the  mo^on  and  the  eTldence  relating  there- 
to are  set  forth  In  the  opinion.  The  defend- 
ant also  mOTed  to  quash  the  special  venire 
•wred  upon  him.  Tbe  court  overruled  the 
motion,  and  to  this  ruling  the  defendant  duly 
excited.  Tbe  several  grounds  of  tbe  mo- 
tion are  set  forth  In  substance  in  tbe  opinion, 
except  the  second,  fourth,  and  flftb  grounds, 
which  are  as  follows:  "Second.  The  order 
of  this  court  directing  the  drawing  and  serv- 
ing of  the  venire  of  petit  Jurors  served  uiK>n 
this  defendant,  made  and  entered  on  Thurs- 
day, tbe  8th  day  of  December,  1904,  was  void 
and  without  warrant  or  authority  of  law,  be- 
cause on  said  day,  namely,  the  8th  day  of 
December,  1904,  this  court  was  not  legally  or- 
ganized as  a  court,  and  was  without  power 
and  authority  to  make  said  order  for  sum- 
m<ming  and  serving  said  venire  of  Jurors. 
•  •  •  Fourth.  The  regular  venire  of  Ju- 
rors drawn  and  summoned  for  the  week  of 
this  court  commencing  December  12,  1904, 
was  not  drawn  and  summoned  according  to 
law.  Fifth.  The  special  venire  of  petit  Ju- 
rors drawn  and  summoned  for  tbe  trial  of 
this  cause  was  not  drawn  and  summoned  ac- 
cording to  law." 

The  evidence  for  the  state  tended  to  show 
that  on  the  19th  day  of  September,  1904,  the 
defendant  shot  and  killed  Will  Canter;  that 
shortly  before  the  killing  the  deceased,  with 
others,  was  in  a  field  picking  cotton;  that 
the  par^  left  the  field  and  went  to  the  house 
of  deceased,  and  In  tbe  afternoon  started 
back  to  tbe  field,  deceased  carrying  a  pistol 
with  him ;  that  they  went  along  the  public 
road  towards  the  field  where  -they  had  been 
engaged,  and  when  within  a  short  distance  of 
defendant's  house,  wblcb  was  on  the  same 
road,  they  saw  defendant  and  his  wife  come 
out  of  the  house  and  go  towards  the  field, 
and  that  defendant  bad  bis  gun  across  his 
shoulder :  that  deceased  and  the  others  with 
him  overtook  defendant  and  bis  wife,  when 
defendant  engaged  deceased  in  a  conversation 
regarding  a  previous  dispute  between  them. 
In  tbe  conr«e  of  which  defendant  took  his  g\in 
oCF  his  shoulder,  cursing  deceased,  and  threw 
his  gun  up  to  shoot,  and  deceased  started  to 
draw  his  pistol,  and  as  he  did  this  def^dant 
shot  him.  The  evidence  for  th«  defendant 


tended  to  show  that  when  the  deceased  met 
blm  In  the  road,  he  cursed  him  and  ngaged 
defttidant  In  a  dispute,  In  the  course  of  which 
deceased  advanced  towards  him,  cursing 
again,  drew  his  pistol  from  his  breast  and 
preemted  it  towards  d^endant  when  the 
latter  raised  his  gun  and  fired ;  that  defend- 
ant endeavored  to  retreat  and  requested  de- 
ceased not  to  hare  any  difllculty  with  him. 

Upon  the  introduction  of  all  tbe  evldaice 
tbe  defendant  requested  the  oourt  to  give  to 
the  Jury  the  following  written  charges,  and 
excepted  to  the  courf  a  refusal  to  give  each  of 
them:  "(L)  Tbe  court  charges  the  Jury  that 
If  they  believe,  from  Qie  evidence,  Oiat  tbe 
defendant  was  prompted  to  aboot  Gantw,  tbe 
deceased,  entirely  because  of  passion  sudden- 
ly aroused,  then  the  Jury  cannot  find  the  de- 
fendant guilty  of  murder  in  either  degree. 
(2)  If  tbe  Jury  believe,  from  the  evidence, 
that  deceased.  Will  Cantor,  was  a  man  of  bad 
character,  and  that  bis  character  was  bad  as 
being  turbulent  violent  and  blood-thirsty, 
and  a  fighting  man.  and  as  being  a  dangerous 
man.  and  that  prior  to  the  killing  deceased 
had  made  threats  to  kill  defendant  and  that 
some  of  these  threats  had  been  communicated 
to  defendant  before  tbe  killing,  and  that  de- 
fendant was  free  from  fault  in  bringing  on 
tbe  difficulty,  and  that  at  the  time  of  firing 
the  fatal  shot  defendant  either  was,  or  rea- 
sonably appeared  to  be,  about  to  sustain  griev- 
ous bodily  harm  or  lose  his  life  at  tbe  hands 
of  deceased,  and  that  Just  prior  to  the  time 
defendant  shot  deceased,  deceased  had  drawn 
a  pistol  from  his  bosom  and  started  to  shoot 
defendant  defendant  had  the  right  to  con- 
strue these  acts  on  tbe  part  of  deceased  in 
the  light  of  his  character  as  a  man  and  in  the 
light  of  such  threats.  (3)  If  upon  all  the 
evidence  the  Jury  have  a  reasonable  doubt 
that  defendant  did  not  act  in  self-defense  in 
killing  deceased,  they  must  acquit  him.  (4) 
If  upon  all  the  evidence  tbe  Jury  have  a  rea- 
stmable  doubt  whether  or  not  defendant  acted 
in  self-defense  in  killing  deceased,  he  must 
be  accqultted.  (S)  If  the  deceased  la  shown 
to  be  a  man  of  turbulent  violent  and  blood- 
thirsty character,  and  to  have  made  threats 
to  kill  defendant,  some  of  which  had  been 
communicated  to  him  before  the  killing,  and 
if  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  If,  Just  prior  to  the  fir- 
ing of  the  fatal  shot  deceased  drew  a  pistol, 
and  raised  bts  hand  with  a  pistol  in  it  with- 
in carrying  distance  for  a  pistol,  then  the  de- 
fendant had  a  right  to  coustroe  his  conduct 
in  the  light  of  deceased's  bad  character  and 
the  threats  made.  And,  if  upon  all  tbe  ev- 
idence the  Jury  do  not  believe  beyond  a  rea- 
sonable doubt  that  defendant  is  guilty,  they 
must  acquit  blm.** 

Espy  &  Farmer,  for  appellant  Masaey 
Wilson,  Atty.  Gea^  for  tbe  State; 

DENSON,  J.  Tbe  fall  term.  1904,  of  the 
circuit  court  held  for  Houston  oonnty  waa 
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organized  on  the  Slat  day  of  October.  1901, 
the  day  flxed  by  law  upon  whicb  said  term 
of  said  court  should  be  coDTened.  The  court 
was  organized  and  presided  over  during  the 
first  weeh  of  the  term,  until  the  afternoon 
of  the  4th  of  November,  lOOl,  by  Hon.  A.  H. 
Alston,  supernumerary  judge  for  the  state. 
On  the  3d  day  of  November,  1901,  the  grand 
Jury  organized  by  the  court  (Judge  Alston 
presiding)  at  the  above-named  term  returned 
the  Indictment  in  this  case  against  the  de- 
fmdant.  Will  Peel,  charging  him  with  mur- 
der in  the  first  degree.  On  the  4th  of  Novem- 
ber, 1904,  Hon.  H.  A.  Pearce,  Judge  of  the 
Twelfth  judicial  circuit,  relieved  Judge  Als- 
ton and  presided  ovor  the  court  during  the 
remainder  of  the  term.  On  the  same  day, 
and  after  Judge  Pearce  had  relieved  Judge 
Alston,  and  was  discliarglng  Ills  duties  as 
presiding  Judge  of  said  court,  the  defend- 
ant filed  a  motion  to  qoasb  the  Indictment 
The  business  of  the  court  not  having  been 
disposed  of  at  the  regular  tenn,  an  order 
was  made  by  the  court  adjourning  the  court 
to  December  S,  1904;  the  adjourned  term 
to  continue  for  the  trial  and  disposition  of 
dvU  and  crlmfnai  cases  until  the  court 
should  t>e  finally  adjourned.  The  motion  to 
quash  the  Indictment  was  renewed  at  the 
adjourned  term,  and  on  the  hearing  was 
overruled.  The  averments  of  the  motion 
were  proved.  It  was  also  shown  that  the 
Bopernumerary  Judge  was  directed  and 
Instructed  by  the  Governor  to  hold  the  first 
week  of  the  fall  term,  1904,  of  the  circuit 
court  for  Houston  county.  Section  2  of  the 
act  of  February  20,  1899  (Acts  1898-99,  p. 
237),  which  created  this  office  of  supernum- 
erary judge,  provides  that  soch  judge  shall 
have  power  and  authority,  under  the  direc- 
tion of  the  Governor,  to  liold  any  regular 
term  of  the  circuit  or  chancery  court  In  this 
state,  and  to  exercise  all  the  powers  and 
prlTlieges  and  perform  all  the  duties  of  dr- 
cnlt  judges  and  chancellors  while  in  office. 
Section  3  of  said  act  provides  that  It  shall 
be  the  duty  of  every  circuit  judge  and  chan- 
cellor, when  from  sickness,  or  from  being 
engaged  in  holding  a  special  term  of  court,  I 
or  from  any  other  cause,  he  cannot  attend  a 
regular  term  of  his  court,  to  notify  the  Gov- 
ernor of  that  fact,  etc.  From  this  act  It 
seems  that  regardless  of  the  cause.  If  the 
circuit  Judge  cannot  hold  the  regular  term 
of  the  court,  the  supernumerary  judge,  when 
directed  by  the  Governor,  may  do  so.  The 
proof,  while  it  showed  that  the  drcnlt  judge 
was  In  Doth  an,  also  showed  that  he  did  not 
appear  and  bold  the  court  We  will  presume, 
in  the  absence  of  anything  to  the  contrary, 
that  the  circuit  Judge  had  notified  the  Gov- 
ernor that  he  could  not  attend  the  regular 
term  of  the  court  daring  the  first  week,  and 
that  It  was  vpon  such  notification  that  the 
Govomor  directed  the  supernumerary  judge 
to  hold  the  court  for  the  first  weel£.  Nor  was 
it  essential  to  the  regularity  of  the  organlza- 
tloa  of  tb*  court  that  the  minute  entry. 


showing  the  organization  of  the  court  by 
the  Bupemumerary  Judge,  shonld  have  set 
forth  any  reason  why  the  circuit  judge  was 
not  present  to  organize  the  court  The  mo- 
tion to  qaash  the  Indictment  was  properly 
overruled. 

The  defendant  on  the  12th  of  December, 
1904,  filed  a  motion  to  qnaidi  the  special  ve- 
nire served  upon  him,  which  motion  cmtaln- 
ed  many  grounds,  the  first  of  which  is.  In 
substance,  that  the  order  made  by  the  court 
at  the  regular  fall  term,  1904,  of  the  court 
adjourning  the  court  until  Thursday,  Decem- 
ber 8,  1904,  provided  for  jurors  to  be  sum- 
moned iar  the  week  of  said  adjourned  term, 
beginning  Monday,  December  12,  1904,  but 
made  no  provision  for  jurors  to  serve  any 
portion  of  the  week  inclnding  Thursday,  the 
8th  day  of  December,  1904.  We  cannot  ^ 
how  the  fact  that  no  jurors  were  ordered 
for  the  first  week  of  the  adjourned  term 
could  possibly  have  aCCected  any  right  of  the 
defendant  or  the  validity  of  the  venire.  On 
Thursday,  Oie  8tb  of  December,  the  defend- 
ant being  present  the  court  made  an  order 
setting  Monday,  Deconber  12,  1901,  as  the 
day  for  ttie  trial  of  this  case;  and,  of  conrae. 
If  jurors  bad  been  ordered  summnned  for  the 
first  week  of  the  adjourned  turn,  they  could 
not  have  fonned  a  part  of  fbe  voiire  In  the 
defaidanf  8  case,,  set  as  it  waa.  for  a  day  in 
the  next  week.  It  is  not  necessary  for  as 
to  Inquire  what  Inulness  the  court  trans- 
acted during  the  first  wed^  of  the  adjourned 
term,  othOT  ttian  that  whidi  appertained  to 
the  defendants  case.  It  did  not  concern 
the  defdidant  whether  the  court  was  engaged 
in  the  trial  of  cases  or  not  Bedion  917  of 
t3ie  Code  of  1890,  which  relates  to  adjounted 
terms  of  the  drctilt  court,  with  reference  to 
the  order  for  Jurors,  provides  as  follows: 
"In  the  entry  of  such  adjournment,  the  order 
In  which  the  unfinished  busine^  will  be 
transacted  may  be  prescribed,  and  all  neces- 
sary orders  made  for  summoning  jurors  to 
serve  at  the  adjourned  term."  W©  think, 
In  the  light  of  the  statute,  that  the  objection 
made  In  the  third  ground  of  the  motion  to 
that  part  of  the  order  of  the  court  which  re- 
lates to  summoning  jurors  for  the  adjourned 
term  Is  untenable.  The  order  in  this  respect 
was  all  that  was  necessary  under  the  statute. 

The  second,  fourth,  and  fifth  grounds  of 
the  motion  state  mere  conclusions.  No  facts 
are  set  out  showing  In  what  respect  the  ve- 
nires were  not  drawn  and  summoned  accord- 
ing to  law. 

The  sixth  ground  of  the  motion  shows 
that  2  of  the  50  special  jurors  drawn  on  the 
8th  of  December  In  this  case  served  as  reg- 
ular Jurors  at  the  regular  term  In  October, 
1904.  The  record  shows  that  after  the  court 
adjourned,  to  convene*  again  on  December 
8tb,  and  before  it  did  convene  on  that  day, 
the  Jury  commissioners,  at  the  time  provided 
by  law,  refilled  the  jury  box,  and  from  the 
box  BO  refilled  the  presiding  Judge  drew  the 
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nameB  of  tbe  50  gpedal  Jarors.  Among  tbe 
names  drawn  were  those  of  F.  M.  Paramore 
and  3.  D.  Norrell.  Under  the  facts  above 
stated,  Uie  fact  that  the  two  Jurors  named 
served  as  regular  Jurors  at  the  regular 
term  of  the  court  held  In  October  did  not 
aifect  the  TaUdit7  of  tbe  special  Y&iixe. 
ArpB*  Case,  97  Ala.  5,  12  South.  SOI,  19  Ii. 
R.  A.  357,  38  Am.  St  Rep.  137. 

The  witness  Reynolds  testified :  That 
he  saw  the  body  of  the  deceased  a  short  time 
after  he  was  killed  at  the  place  of  the  killing. 
That,  when  he  reached  the  body.  It  was  on 
the  back,  tbe  feet  towards  tbe  southland  tbe 
head  towards  the  north.  The  left  band  rest- 
ed on  tbe  body,  and  tbe  right  band  was  rais- 
ed and  resting  over  backwards  from  the  head. 
There  was  a  pistol  In  the  right  band,  also 
blood  in  tbe  right  band.  There  was  no  blood 
on  the  top  side  of  tbe  pistol,  but  tbe  bottom 
side  of  the  pistol,  where  It  lay  In  tbe  hand, 
was  bloody.  Witness  then  testified  that  he 
saw  two  tracks  Immediately  near  tbe  body. 
Tbe  right  foot  track  pointed  the  toe  towards 
the  body,  and  tbe  left  foot  track  pointed  the 
heel  towards  the  body,  and  was  on  tbe  oppo- 
site side  of  the  body  from  the  right  foot  track. 
Tbe  left  track  made  a  slanting  Impression, 
slightly  backwards.  He  testified  that  be  did 
not  see  the  person  make  the  tracks.  The  solic- 
itor then  asked  tbe  witness  to  stand  up  be- 
fore the  Jury  and  show  how  the  tracks  were. 
The  defendant  objected  to  tbe  witness  show- 
ing how  the  tracks  were  made,  but  tbe  court 
OTerroled  tbe  objection.  The  floor  In  temt 
of  the  Jury  was  carpeted,  and  there  was  a 
seam  In  the  carpeting  which  ran  east  and 
west  The  witness^  answwing  the  question,  , 
pointed  to  the  seam  In  the  carpet  and  said, 
"Let  this  seam  repr^nnt  the  body  of  tbe  de- 
cttsed,"  and,  placing  his  right  foot  near  the 
seam  on  the  South  side,  with  the  toe  of  tiie 
foot  painting  towards  the  seam,  and  his  left 
foot  on  the  opposite  ^de^  about  2  or  feet 
from  the  other  foot;  and  the  heel  of  the  shoe 
towards  the  seam,  while  standing  In  this 
position,  told  the  jury  that  the  position  of. 
his  feet  on  the  floor  with  reference  to  the 
seam  Indicated  the  position  of  the  trac^  with 
reforenee  to  the  dead  body  of  Gantv.  An- 
other witness  had  previously  testlfled  to  the 
position  of  the  trades  with  reference  to  flie 
body  substantially  as  did  tbe  witness  Rey- 
nolds, and  further  testlfled  that  tbe  trades 
were  larger  than  hia,  and  that  he  wore  a 
No.  9  shoe.  The  defendant  moved  to  exclude 
"the  attitude  and  position  of  the  witness 
while  placing  bis  feet  on  each  side  of  the 
seam."  The  only  attitude  and  position  of 
the  witness  presented  to  us  by  the  bill  of  ex- 
ceptions Is  that  the  witness  was  standing 
and  bis  feet  were  in, the  position  above  stat- 
ed. It  seems  to  us  that  the  position  which 
the  evidence  shows  the  witness  placed  bis 
feet  In,  with  ref«-ence  to  the  seam,  corre- 
sponded precisely  with  bis  evidence  as  to 
the  position  ot  tbe  tndca  with  refu^ 


ence  to  tbe  body.  The  position  of  witness* 
feet  with  reference  to  the  seam,  was  evidence 
similar  In  character  to  a  diagram  of  the 
scene  of  the  difficulty  showing  the  rela- 
tive-position of  the  body  of  the  deceased  and 
the  tracks.  Tbe  stat^ent  of  tbe  witness 
Uiat  the  position  of  his  feet  on  the  floor 
and  with  reference  to  the  seam  Indicated  tbe 
position  of  tbe  tracks  with  reference  to  the 
body  of  GantOT  was  a  statement  of  a  fact,  and 
not  opinion.  There  was  no  error  in  the  rul- 
ings of  the  court  overruling  the  objections 
to  tbe  question  and  tbe  motion  to  exclude 
tbe  evidence;  1  Mayfleld'a  Dig.  p.  820;  H 
155. 158L 

The  court,  against  the  objection  of  tbe  de- 
fendant, permitted  the  solicitor  to  ask  tbe 
wltne^  Reynolds  if  he  was  a  Justice  of  the 
peace.  The  witness  answered  that  be  was. 
Against  the  objection  and  exception  of  the 
defendant,  tbe  court  then  permitted  tbe  wit- 
ness to  testify  that  he  held  an  Inquest  over 
the  body  of  the  deceased.  We  see  that  the 
purpose  in  asking  the  witneas  whether  or  not 
be  was  a  Justice  of  tbe  peace  was  to  show  bis 
authority  for  holding  an  inquest  It  would 
have  been  entirely  competent  for  tbe  state 
to  have  proved  by  the  witness  that  ss  acting 
coroner  at  such  inquest  be  made  an  examina- 
tion of  tbe  body,  and  located  the  wounds,  and 
ascertained  the  nature  of  them.  As  tbe  proof 
went  no  further  than  to  show  the  Inquest  wa» 
held,  we  do  not  see  how  It  could  possibly  have 
Injured  the  defOidant  Section  4333,  Code 
1896. 

The  relating  by  the  eoUcitor  of  the  Joke- 
In  illustration  of  his  argum^t  was  within 
the  bounds  of  pnqwr  forensic  dlscuasion. 
He  did  not  relate  the  Joke  as  a  fact,  nor  as 
evidence  of  axty  fact  lu  the  case.  It  has  been 
beretof(H%  said  by  this  court:  "It  is  only 
whoi  tbe  statemoit  is  of  a  aubstantlve,  out- 
side fact  stated  as  fact,  and  which  mani- 
festly bears  on  a  material  inquiry  befwe  the 
Jury,  that  the  court  can  interface  and  arrest 
dlBcuSfllfHL"  Gross'  Case,  68  Ala.  476;  Cun- 
ningham's Gaae.  117  AIr.  B9,  28  South.  698 ; 
Brown's  Gase,  121  Ala.  9,  25  South.  744. 

This  brings  us  to  tbe  consideration  of  the 
charges  refused  to  tbe  defmdant  Ghaxge  t 
pretermits  any  Inquiry  as  to  the  nature  of 
the  provocation  of  the  passion.  There  must 
be  a  concurrence  of  adequate  provocation  and 
sudden  passion  to  reduce  a  homldde  to  man- 
slaughter. Mltobeira  Gase,  60  Ala.  26; 
Prior's  Case  77  Ala.  56;  Johnson's  Case,  133 
Ala.  38,  81  South.  951 ;  Gregory's  Gase  (Ala.> 
37  South.  259 ;  Clark's  Man.  Cr.  Law,  {{  419, 
421.  Furthermore,  tbe  charge  leaves  out  of 
consideration  tbe  evidence  tending  to  show 
that  the  defendant  brought  on  the  difficulty. 
Adam's  Case,  133  Ala.  166  (charge  8),  31 
South.  851. 

Charges  8  and  4  do  not  set  out  the  ingre- 
dients of  self-defense.  Such  charges  have 
been  frequently  condemned.  Roden's  Case, 
97  Ahi.  51,  12  Sontb.  419;  MiUerVi  Case^  107 
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Ala.  ^  19  Sonfh.  37;  McLeror'a  Gase^  120 
Ala.  274,  25  Sontb.  247;  Steworfs  Case,  188 
Ala.  106,  81  Sooth.  944. 

ClMrsea  2  and  5  are  argnmentatlTe,  and  for 
this  reaaim  were  properly  refased.  Charge 
5  ia  also  dllptlcaL  Oampbell's  Case,  133  Ala. 
81.  81  South.  802,  91  Am.  St  Rep.  17;  Stew- 
artfs  Case,  siq;ira. 

Th»e  la  no  <^ror  In  the  record,  and  the 
Judgment  of  conviction  la  afflrmed. 

Affirmed. 

HcCUULLAN.  a  J.,  and  HARALSON  and 
DOWDEU^  JJ.,  concur. 


ALABAMA  OHBMIGAL  00.  T.  OBISa 

(Supreme  Court  of  Alabama.   June  7,  1906.) 

1.  Sales— Bbkacil  of  Contbact— Measube  of 
Dauaoes. 

The  measnre  of  demaees  for  breach  of  con- 
tract to  sell  personalty  ib  the  dlffereoce  be- 
tween the  agreed  price  and  the  price  at  which 
similar  property  may  be  bought  in  the  open 
market  and  losseB  sustained  by  the  buyer  by 
reason  of  bis  failure  to  realise  profits  on  con- 
tracts entered  into  on  the  faith  of  obtaining 
the  property  are  too  remote. 

[Ed.  Note. — For  cases  in  point,  see  roL 
Cent  Dig.  Sales,  $§  1175,  im  1190.] 

2.  SaUE — FaILUBB  to  DeLIVEB — SUBSBQimrT 
AeSUBAKGES  TO  DELITD. 

Assurances  by  a  seller  that  he  will  deliver 
the  goods  sold  are  mere  repetitions  of  his  orig- 
inal promise  to  deliver,  and  do  not  diange  the 
measure  of  damages  for  failare  to  deliver. 

3.  Samb— Dauagbb. 

The  damnjnB  recoverable  for  failure  to  de- 
liver goods  sold  are  the  natural  and  necrasary 
conseouences  of  the  breach,  flowing  directly 
therenom,  and  each  as  are  within  the  con- 
tonplation  4^  the  parties. 

4.  Saio— S&u  or  LmcBBB— FAn.Trai  to  Ds- 
UVKB— Dakaoeb. 

A  buyer  of  lumber  for  the  erection  of  a 
maunfacturing  plant  cannot,  on  the  seller's  fall- 
are  to  perform,  recover  the  losses  sustained  by 
being  compelled  to  excuse  its  ctmtractor  from 
a  forfeiture  for  failure  to  complete  the  plant 
within  the  time  stipulated,  and  by  being  hinder- 
ed Id  his  business,  though  tbe  sdler  knew  that 
the  lumber  was  to  be  used  for  the  erection  of 
the  plant,  and  tbe  buyer  could  not  obtain  the 
lumber  in  the  city  where  the  plant  was  erected ; 
the  parties  only  having  In  mind  an  ordinary 
sale  of  lumber. 

6.  SAHE  —  InABIUTT  TO  BUT  IH  THI  (^XK 

Mabket. 

An  allegation  that  a  buyer  of  lumber  conld 
not,  on  the  seller's  failure  to  deliver,  obtain 
lumber  of  the  quality  and  dimensions  contracted 
for  in  the  dty  where  tbe  same  should  have  been 
delivered,  is  not  an  allegation  that  tbe  lumber 
could  not  have  been  procured  in  the  open  mar- 
ket, and  hence  it  does  not  affect  the  measure 
of  damages  for  tbe  breadL 

Appeal  Crom  011?  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

*rro  be  officially  r^rted." 

Action  by  Joseph  Oelss,  doing  business  as 
the  Alabama  Lumber  Company,  against  the 
Alabama  Chemical  Company  to  recover  for 
goods  sold.  From  a  Judgment  for  plalntUC, 
defendant  appeals;  Affirmed. 


Defendant  pleaded  a  special  plea  of  set- 
off, aa  follows:  That  at  tbe  time  of  the 
bringing  of  the  action  plaintiff  was  Indebted 
to  defendant  In  the  sum  of  |2,000.  for  that, 
after  defendant  entered  Into  a  contract  wltb 
plaintiff,  by  which  plalntlfl  was  to  deliver 
def«idant  certain  lumba  in  tbe  dtj  of 
Montgomery.  tx>  be  used  by  defendant  for  the 
erection  of  Its  fertlltear  plant,  defendant  on 
Hie  following  day  ctmtracted  with  other  per- 
sons for  the  erection  of  said  plant,  and  that 
it  was  known  to  plaintiff  at  the  time  tbe 
lunU)er  was  purchased  tliat  It  was  to  be  used 
fttr  the  erection  of  said  plant,  and  that  de- 
fendant contemplated  contracting  wltb  other 
Stersons  for  the  erection  thereof ;  that  plain- 
tiff agreed  to  deliver  tbe  lumber  at  tbe  rate 
of  12  cars  a  we^,  which  he  failed  to  do,  and 
that  upon  such  failure  be  was  notified  that 
the  defendant's  contractors  bad  quit  work 
on  account  of  not  bavli^  the  lumber,  and  that 
defttidant  would  go  Into  the  market  and  bay 
the  necessary  lumber,  and  charge  plaintiff 
with  the  difference  In  price,  and  that  plain- 
tiff requested  defendant  not  to  do  so,  stating 
that  be  would  speedily  deliver  the  liimber, 
and  that,  relying  upon  such  statement  and 
request,  defendant  did  not  ptirchase  the  lum- 
ber in  the  market;  that  It  was  impossible 
to  obtain  lumber  of  the  size  and  character 
contracted  for  In  tbe  city  of  Montgomery, 
and  that  It  would  have  taken  some  time  to 
have  obtained  It  from  a  distance;  that  by 
reason  of  tbe  delay  defendant  had  to  excuse 
its  contractor  from  a  forfeiture  of  |25  per 
diem  for  40  days  for  failure  to  complete  tbe 
plant  within  a  c^tain  time,  and  was  thereby 
prevented  from  manufacturing  fertilizer  for 
six  weeks,  and  was  greatiy  hindered  in  the 
prosecution  of  its  business  and  eamli^  In- 
terest on  amonnt,  f 100.000,  Invested  In  said 
business.  The  plalntlfl  demurred  to  tbe 
special  plea  on  the  ground  that  the  damages 
claimed  were  remote,  speculative,  and  con- 
tingent, and  not  within  the  contemplation  of 
the  parties.  The  court  sustained  the  dmnur- 
rer. 

Horace  Strlngfellow,  for  appellant  Bay 
Rusbton,  fbr  appelleew 

SIMPSON,  J.  Tbe  damages  set  forth  In 
tiie  plea  of  d^endant  In  this  case  are  specu- 
lative and  too  remote.  The  decisions  of 
this  court  have  settled  the  proposition  that 
for  tbe  breach  of  a  contract  to  sell  and  de- 
liver personal  property  the  measure  of  dama- 
ges is  tbe  difference  betwe^  the  agreed 
price  and  the  price  at  which  similar  property 
could  be  purchased  in  the  market,  and  that 
losses  sustained  by  tbe  purchaser  by  reason 
of  bis  failure  to  realize  profits  on  contracts 
which  he  entered  Into  on  tbe  faith  of  receiv- 
ing the  personal  property  bought  are  too  re- 
mote, conjectural,  and  speculative  to  be  re- 
covered. McFadden  &  Bro.  v.  Henderson, 
128  Ala.  223,  29  South.  640 ;  Watson  v.  Klr- 
by.  112  Ala.  48a,  20  South.  624;  Nichols  v 
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Baacb.  188  Ala.  372.  35  South.  409.  It  Is  true 
that  there  are  some  expressions  in  said  cases 
which  Indicate  that  under  certain  circum- 
stances a  more  liberal  rule  of  damages  may 
goTem.  In  the  case  of  Watson  r.  Kirby, 
112  Ala.  436,  44S,  20  South.  624,  627,  In  which 
recoupment  was  claimed  for  failure  to  de- 
liver logs  which  had  been  purchased,  the 
eourt,  holding  that  it  was  the  duty  of  the 
defendants  to  go  into  the  market  and  pur- 
chase other  logs,  and  claim  only  the  differ- 
ence "If  It  was  practicable,"  goes  on  to  state 
that.  If  the  mill  was  forced  to  remain  idle 
for  10  days,  the  general  profits  for  so  short  a 
time  are  too  specnlatlTe.  In  the  case  of  Mc- 
Fadden  V.  Henderson,  128  Ala.  23S,  29  South. 
440;  the  court  does  state,  as  counsel  for  ap> 

'pellant  notes,  that,  where  the  purchaser  can- 
not go  Into  tb»  market  and  purchase  the 
goods,  the  reason  of  the  rule  ceases;  but 
that  does  not  mean  that,  necessarlty,  ^een- 
latlTe  dami^aB  must  be  allowed,  but  cmly 
that  oOier  means  must  be  adopted  f^r  ascer- 
taining what  the  actual  damages  was  for  the 
nond^Tory  oC  the  goods.  And,  again.  In 
this  cas^  there  Is  no  allegation  that  tiie 
goods  could  not  be  cAtalned,  but  «kly  that 
the  plaintiff  continued  to  assure  the  dnEend- 
ant  that  be  m>uld  dellrer  the  lumber,  and 
deCHidant  relied  on  it  ^le  assurance  that 
he  would  ddiver  was  no  more  than  a  r^;>etl- 
tion  of  llie  original  promise  to  d^  w,  and 
dUI  not  change  the  contract  nor  autliorlse 
any  different  measure  of  damages. 

Appellant  claims  that  this  court,  in  ttas 
case  of  NlchoU  t.  Bascb,- 138  Ala.  876.  86 
South,  409,  Intimates  that  if  the  stopping 
of  the  mules,  men,  and  teams  In  that  case 
had  been  alleged  aa  the  basis  of  the  claim 
for  damages,  the  party  could  have  recovered, 
S  and  that  the  damages  claimed  by  appellant 

In  this  case  are  analogous.  Even  If  this 
court  were  bound  by  the  intimatitm  in  that 
decision,  which  it  is  not  It  may  be  remarked 
tbat  the  contract  in  that  case  was  one  In 

'  which  one  party  sold  a  boiler,  retaining  the 
title  until  paid  for.  the  other  party  agreed 
to  set  up  a  shingle  mill,  and  the  first  party 
was  to  furnish  the  timber  to  run  the  ma- 
cbine,  and  the  purchaser  of  the  shingle  mill 
was  to  furnish  so  many  shingles  to  the  first 
party,  so  that  each  stipulation  was  so  con- 
nected with  and  dependent  upon  the  other 
that  It  might  all  be  said  to  have  been  with- 
in the  contemplation  of  the  parties;  while 
In  the  case  now  before  the  court  It  was  a  sim- 
ple sale  of  an  ordinary  article  of  trade,  which 
the  defendant  expected  to  use  In  the  building 
of  a  bouse,  and  defendant  claims  that  because 
"It  was  known  to  the  plaintiff  at  the  time 
said  contract  was  entered  Into  tbat  said 
lumber  was  to  be  used  for  the  erection  of 
said  plant  also  that  defendant  contemplated 
contracting  with  said  other  persons  for  the 
erection  of  said  plant"  and  because  defend- 
ant had  to  release  his  contractors  from  a 
forfeiture  of  |2S  par  day  for  not  conqiletinK 


the  building,  and  because  said  contractors 
are  oow  claiming  $700  from  defendant  on 
account  of  delay  in  fomlBblng  lumber,  there- 
fore the  plaintiff  should  pay  these  damages, 
and  also  damage  resulting  from  defendant 
having  purchased  a  large  amount  of  mate- 
rial to  be  used  In  the  manufacture  of  ferti- 
lizers in  said  building,  on  the  price  of  which 
he  has  lost  Interest  altogether  amounting 
to  $100,000.  In  that  case,  also,  the  damages 
mentioned  were  for  the  use  of  the  mules  and 
other  property  while  standing  Idle;  while 
here  the  claim  Is,  in  part  at  least  to  reim- 
burse defendant  on  account  of  a  contract 
which  he  made  with  his  builders. 

On  this  subject  of  awarding  damages  on 
the  breach  of  a  contract  beyond  the  amount 
herein  first  stated,  it  is  true  that  the  deci- 
sions are  not  harmoniouB,  and  there  is  a 
great  lack  of  a  clear  statement  as  to  Joat 
what  damages  may  be  recovered,  and  as  to 
Just  what  is  **BpeculatlT&'*  It  Is  clear  that 
damages,  to  be  xeoorwable^  must  be  the  nat^ 
ural  and  necessary  consequence  of  the  breach, 
and  must  flow  directly  and  naturally  and  In 
the  due  course  of  tblnii^  from  the  breach; 
and  the  e^qvesslon  Is  oflm  used  that  tlier 
must  be  such  as  were  witUn  the  contem- 
plation of  the  parties.  Note  to  Orlffin  t. 
Golver,  68  Am.  Dec  71S;  1  Sutherland  on 
Damages  (3d  Bd.)  p.  184. 145;  page  148, 1 60; 
page  166,  S  62.  When  the  courts  have  goon 
b^ond  the  re^rnlar  mle^  and  altowed  other 
damages  wbUSi  are  the  direct  and  crataln 
result  of  the  breach,  it  has  beoi  because,  In 
those  cases,  It  has  been  snnrased  tbat  those 
consequoices  were  within  the  contemplation 
of  the  parties,  and  It  has  sometimes  been 
said  that  if  the  contracting  par^  knew  the 
purpose  for  which  the  article  was  beins  pur- 
chased, he  Is  liable  tor  the  conseauentlal 
injury  which  occurs  to  the  purchasw  on  a<^ 
count  of  the  failure  to  deliver  It;  but  we 
think  this  Is  too  broad  a  statement  of  the 
rule.  A  mere  seller  of  an  article  dora  not 
Incur  the  same  responsibility  as  one  who 
manufactures  an  article  for  a  particular 
purpose.  Booher  v.  Goldsborougb,  44  Ind. 
603.  Mayne  on  Damages  suggests  that  In 
place  of  the  third  rule  supposed  to  be  laid 
down  In  the  leading  case  of  Hadley  v.  Bax- 
endall,  9  E^x.  341,  it  should  be  stated  that 
"where  there  are  special  circumstances  con- 
nected with  a  contract  which  may  causcT 
special  damages  to  follow  If  it  is  broken, 
mere  notice  of  such  circumstances  given  to 
one  party  will  not  render  him  liable  for  the 
special  damages,  unless  it  can  be  Infored 
from  the  whole  transaction  that  he  consented 
to  become  liable  for  such  special  damage." 
See  note  1  Sutherland  on  Damages  (3d  Bd.) 
p.  163.  And  Mr,  Sutherland  says:  "Doubt- 
lesf  It  is  essential.  In  order  to  bring  within 
the  contemplation  of  the  parties  damages 
different  from  and  larger  in  amount  than 
those  which  usually  ensue,  tbat  the  special 
circumstances  oat  of  whldi  they  naturally 
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proceed  sball  haTe  been  known  to  the  party 
sought  to  be  made  liable  In  such  a  manner, 
at  the  time  of  contracting,  as  to  make  it 
manifest  to  him  that,  If  compouation  In 
case  of  a  breach  on  hia  part  la  accorded  tcx 
actual  loss,  it  miut  be  for  a  loss  remltlnf 
from  that  special  state  of  things  which 
those  drcnmstances  portended."  1  Bather- 
laud  on  Damages,  pp.  164, 166,  {  52. 

In  our  own  court  the  ntmost  limit  which 
has  been  touched  in  the  direction  of  holding 
the  party  to  a  contract  whldi  has  been  bro- 
ken liable  beTODd  the  actual  value  of  the  ar- 
ticle is  in  the  case  of  Bell  v.  Reynolds,  78 
Ala.  611,  66  Am.  Et^  62,  in  which  a  party 
selling  guano,  knowing  that  it  was  to  be 
used  In  raising  cotton,  was  held  liable  for 
the  dlffereice  whldi  the  gnano  wonld  have 
made  in  the  crop.  In  that  case  the  nature 
of  the  contract  was  such  that,  after  it  had 
become  known  that  the  fertilizer  was  not 
furnished.  It  was  too  late  to  purchase  other 
goods  in  the  market ;  and  the  court  lays  par- 
ticular BtresB  on  the  fact  that  as  the  party 
liad  worked,  side  by  side,  a  strip  of  land 
with  the  fertilizer  and  one  without  it,  it 
was  capable  of  exact  ascertainment  what 
the  result  of  using  the  fertilizer  would  have 
been.  In  the  case  now  under  consideration. 
It  was  simply  a  sale  of  lumbw,  whldi  Is  a 
common  article  of  trade ;  and,  while  the  plea 
alleges  that  lumber  of  the  same  quall^  and 
dimensions  could  not  be  got  in  Montgomery, 
yet  that  falls  very  far  short  of  alleging  that 
it  could  not  have  been  procured  in  the  mar- 
ket It  was  evidently  only  a  part  of  the  ma- 
terial which  was  being  furnished  to  complete 
the  manufacturing  establishment  There  was 
nothing  In  the  contract  or  the  surroundings 
to  Indicate  that  the  parUea  had  anything 
Id  mind  further  than  an  ordinary  purchase 
of  lumber. 

We  hold  that  the  allegattons  of  the  plea 
do  not  show  that  the  matters  stated  were 
"within  the  contemplation**  of  the  parties, 
and  that  the  damages  claimed  are  too  remote. 
It  follows  that  the  d«uurren  to  the  pleas 
were  inroperly  sustained.  The  Judgmoit  of 
the  court  is  aArmed. 

McCLBLLAN,  C  J.,  and  DOWDSLL  and 
DENSON,  JJ.,  concur. 


HcDONALD  t.  STATR 
(Supreme  Court  of  Alabama.  April  19,  1905.) 

1.  COUBTS  —  JUBISDICTION— SumiABT  JUDO- 

tntHTft— Btatctobt  PsoTisions. 
Oode  1S06,  a  S767,  3810.  provide  that  the 
motion  for  sumniarj  jud^ent  most  be  made  In 
the  fdrcuit  roarc  of  the  county  in  which  the 
penon  moved  against  resides.  Section  944  pro- 
vides that  the  atr  courts,  unless  otherwise  pro- 
vided, sh&ll  exen^  the  jurisdiction  and  powers 
ef  the  circoit  conrt.  Acts  1863,  pp.  m,  123, 
creating  a  city  court,  provides  that  It  sball 
have  concarreat  jnrlsdictioD  with  the  circuit 
courts,  and  that  all  laws  of  a  general  nature 
sball  aiq>lv  to  the  city  court.  Held,  that  the 
^tjF  court  nad  jurisdiction  of  summary  proceed- 
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higs  authoriasd  by  diapter  106,  Code  1896, 
authoriiing  the  entry  of  summary  judgments 
where  the  person  moved  acainst  Is  within  the 
territorial  jurisdiction  of  t£e  courL 

2.  Attobitst  Aifn  Czjskt— SmacAn  Judq- 

UZNT— NOUCE— SUTTICIBNOT. 

A  notice  for  summary  judsmeot,  authoris- 
ed by  Code  1^6^  e.  106,  serred  on  an  attorney 
at  law,  which  recited  that  a  motion  would  be 
made  at  a  term  of  court  for  summary  judg- 
ment against  him  for  a  specified  sum,  and  which 
stated  that  the  ground  of  the  motion  was  that 
the  attorney,  as  attorney  for  the  state  in  a  suit, 
had  received  a  designated  sum  in  satisfaction  of 
a  judgment  In  favor  of  the  state,  and  that  on 
demand  he  had  refused  to  pay  over  the  sum, 
gave  the  court  jurisdiction  of  the  subject-mat- 
ter. 

3.  Saio— TcBBTTOBXAL  JuBiSDicnon  or  Co<iraT 
— Afpeabanck  ard  Puadinqb— Effect. 

Where,  In  proceedings  in  a  dty  court  for 
summary  judgment  agamst  an  attorney  tor 
failure  to  iiay  over  money  received  by  him  as 
attorney  for  a  client,  the  attorney  api>eared  and 
moved  for  the  dismissal  of  the  proceedings  on 
the  ground  that  the  circuit  court  only  had  Juris- 
diction, and  filed  pleas  in  set-off,  etc.,  proof  that 
the  attorney  resided  within  the  territorial  juris- 
diction of  the  city  court  was  not  necessary  in 
order  to  confer  jurlsdlctloo  on  the  court,  and 
the  jurisdiction  was  shown  by  the  incorporatitm 
of  thfi  motion  for  judgment  into  its  records. 

4.  Same— Demand — ScmcisncT. 

The  proper  demand,  In  proceedings  against 
a  defaulting  attorney  for  a  summary  judgment 
under  Code  1^  18  3810,  8811,  authorizing 
summary  judgments  against  an  attorney  fail- 
ing to  psy  over  money  collected  by  him  **on 
demand  made  by  the  person  entitled  thereto 
•  •  •  for  the  amount  collected."  and  empow- 
ering the  court  to  require  the  party  claiming  the 
money  to  establish  his  ri^t  thereto,  is  for  the 
gross  sum  collected  by  and  in  the  hands  of  the 
attorney,  though  he  n  entitled  <m  a  settlement 
to  retain  a  part  as  CMupeusation. 

5.  Samk  —  Pbocedubb— Defbrssb— 8n-ovF  — 

COUPBNSATION. 

In  a  proceeding  against  a  defaulting  at- 
torney for  a  summary  judgment  under  Code 
1896,  H  3810.  8811,  authorizing  a  summary 
jndgioent  against  an  attorney  ndllng  to  pay 
over  money  collected  by  him  as  attorney  for  a 
client,  the  attorney  cannot  set  up  a  set-off  in 
defense ;  the  theory  of  the  statute  being  that  no 
claim  of  the  attorney  should  be  made  until  he 
has  discharged  his  duty  of  putting  the  fund  in 
the  control  of  the  cour^  ana  then  only  for  com- 
pen8ati<m  for  services  rendered  In  the  collection 
of  die  fund. 

6.  SAHB— nviDENCB— HABULESS  EBBOB. 

Where,  in  proceedings  tor  summary  Jndg> 

ment  against  an  attorney  falling  to  pay  over 
money  collected  by_  him  In  an  action  by  the 
state  against  a  third  person  for  taxes,  a  (de- 
mand on  the  attorney  by  the  Attorney  <ileneral 
of  the  state  was  shown,  the  error  In  admitting 
evidence  of  a  demand  by  the  tax  commissioner 
was  harmless. 

7.  Sahs— Dehakd— TncB  to  Uakx. 

Id  proceedinei  for  summary  judgment 
^inst  an  attorn^  for  failure  to  taro  over 
money  collected  by  him.  It  was  shown  that  the 
money  was  collected  In  the  latter  part  of  1902 
or  the  early  part  of  1903,  and  that  demands 
were  made  on  him  for  payment  in  April  and 
May,  1903.  Held,  as  a  matter  of  law,  that  a 
reasonable  time  had  elapsed  after  the  collection 
of  tbe  money  before  the  demands  were  made, 
authorizing  the  entry  of  summary  judgment 
against  him. 

8.  Appeal— Unpbejttdiciax.  Ebbob, 

Where,  in  proceedings  against  en  attorney 
for  summary  judgment  for  money  he  failed  to 
turn  over,  the  court  ottered  judgment  for  the 
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amoimt  ha  failed  to  pcy  orer  to  hli  eUai^  Itm 
compensatioii,  Insteaa  of  a  Judgment  for  the 
fall  amount  collected,  the  error  waa  me  of 
which  the  attorney  could  not  complain. 
Tjraon  and  Dowdell.  JJ^  dlaaentlng  In  part. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Bayre,  Judge. 

"To  be  officially  reported." 

Summary  proceedings  by  the  state  against 
Oordm  M<dDonaId  for  judgment  fw  monc^ 
collected  by  deftodant.  Fnmi  a  jnt^moit 
Cor  the  state,  defendant  ftm>ealB.  Afllrmed. 

The  proceedings  were  commenced  by  the 
states  through  the  solicitor  of  Montgomery 
county  and  the  Attoraey  General  serving  on 
defendant  notice  that  they  would,  during  the 
pending  term  of  the  city  court  of  Mont- 
gomery, make  a  motion  for  a  summary  Judg- 
ment against  him  for  the  sum  of  $7,750 ;  and 
In  this  notice  It  was  recited  ttiat  the  ground 
upon  which  they  would  move  for  snch  sum- 
mary Judgment  was  tiiat  the  said  McDonald, 
as  the  attorney  of  the  state.  In  a  suit  by  the 
state  against  Mrs.  Louisa  Kidd,  in  which  the 
state  recovered  a  Judgment,  received  In  satis- 
faction or  payment  of  said  Judgment  th&  sum 
of  $7,'ni0  as  attorney  for  the  state,  and,  upon 
the  demand  made  npon  him  by  the  state,  had 
refused  to  pay  over  said  amount.  After  the 
giving  of  this  notice,  a  motion  was  made  In 
favor  of  the  state  In  the  city  court  of  Mont- 
gomery, asking  for  a  summary  Judgment 
against  the  said  McDonald ;  the  grounds  of 
said  motion  being  the  same  aa  contained  In 
the  notice  served  upon  the  said  McDonald 
and  hereinabove  set  forth.  Upon  the  filing 
of  this  motion  In  the  city  court  of  Montgom- 
ery, the  said  McDonald,  by  his  attorneys, 
appeared  and  made  a  motion  to  dismiss  the 
proceedings  upon  the  grounds  that  the  city 
court  of  Montgomery  was  without  Jurisdic- 
tion, and  that  only  a  circuit  court  of  the  state 
had  Jurisdiction  to  try  said  cause.  This  mo- 
tion was  overruled.  Thereupon  the  defend- 
ant demurred  to  the  motion  filed  against  him 
upon  the  grounds  that  it  appeared  from  the 
said  motion  and  the  written  notice  served 
upon  him  that  the  plaintiff  demanded  of  the 
defendant  the  entire  amount  of  the  money 
collected  on  the  Judgment  obtained  by  him  as 
attorney  for  the  state,  when  as  a  matter  ot 
law  defendant  was  entitled  to  retain  out  of 
the  proceeds  of  said  Judgment  his  fee  for  pro- 
fessional services.  This  demnrrer  was  over- 
ruled. Thereupon  the  def^dant  filed  the 
plea  of  the  general  issue  and  several  special 
pleas.  By  the  first  special  plea  the  defend- 
ant set  up  an  indebtedness  of  the  state  to 
him  in  the  sum  of  $4,500  for  professional  serv- 
ices rendwed  In  obtaining  said  judgment, 
and  pleaded  said  indebtedness  as  a  set-olt 
against  plalntUTs  demand  to  the  extent  there- 
of. By  the  other  special  plea  the  defendant 
set  tip  that  he  was  regularly  employed  as 
an  attorney  for  the  state  of  Alabama  in  the 
suit  brought  against  Mrs.  Louisa  Kidd,  in- 
dividually and  as  executrix  of  the  estate  of 
one  Tnlan^  deceased;  that  in  accordance 


with  said  employmrat  he  had  pronnited  the 
itult  to  a  successful  termination,  had  recover- 
ed for  the  state  a  Judgment  upon  which  he 
had  collected  the  sum  of  $7,750,  and  that  un- 
der his  employment  he  waa  entitled  to  retain 
from  said  amount  the  smn  of  $4,260,  his  fee 
for  services  rendo'ed;  that  he  had  retained 
this  amount  and  had  paid  the  balance  to  the 
state.  To  the  plea  of  set-off  the  plalntUT  de- 
murred upon  the  ground  that  the  plea  of  set- 
off could  not  be  maintained  against  the  de- 
mand of  the  plalntlfl.  To  the  other  special 
pleas  of  the  defendant  the  plaintiff  demurred 
npon  the  grounds  that  it  was  not  shown  by 
the  avwments  of  said  pleas  that  there  was  a 
valid  contract  existing  between  the  defoid- 
ant  and  the  state  for  the  payment  to  the 
defendant  of  the  fee  claimed,  and  that  in 
this  proceeding  the  defendant  had  no  right 
to  retain  the  fee  before  paying  over  the  whole 
amount  collected  by  him.  These  demurrers 
were  sustained.  Upon  the  trial  of  the  case 
it  was  shown  that  the  defendant  had  been 
employed  by  the  state  of  Alabama  to  collect 
taxes  claimed  to  be  due  from  the  estate  of 
one  Tnlane,  deceased,  to  the  state ;  that  the 
collection  of  said  taxes  was  brought  about  at 
the  instance  of  the  back  tax  c<Hnmissioner ; 
that  the  defendant  prosecuted  the  suit  or 
suits  in  behalf  of  the  state,  and  recovered 
a  Judgment  in  behalf  of  the  state,  npon  which 
Judgment  the  sum  of  $7,TO0  had  been  paid 
to  the  defoidant  for  the  state.  The  state 
offered  to  Introduce  in  evidence  a  written 
demand  made  by  the  back  tax  commissioner 
upon  the  defendant  for  the  payment  of  the 
whole  amount  so  collected  upon  said  Judg- 
ment The  defendant  objected  to  the  Intro- 
duction of  this  written  demand  upon  the 
grotmds'that  the  back  tax  commissioner  had 
no  authority  to  make  the  same,  and  that  the- 
defendant  was  under  no  obligation  to  pay 
said  amount  to  the  back  tax  commissions. 
The  court  overruled  this  objection,  and  the 
defendant  duly  excepted.  The  state  also 
proved  that  the  Attorney  Qeneral  of  the  state 
had  made  a  written  donand  up<Hi  the  defend- 
ant for  the  payment  by  him  of  the  whole 
amoimt  collected  by  bhu  upon  said  Judgment, 
and  that  the  defendant  had  failed  to  pay 
said  amount  to  the  state.  It  was  shown  that 
the  money  Involved  was  collected  by  the  de- 
fendant in  the  latter  part  of  the  year  1002 
or  the  early  part  of  the  year  1903,  and  that 
demands  were  made  upon  the  defendant  fat 
the  payment  of  the  whole  amount  paid  over 
to  blm  In  April  and  May  of  the  year  1908. 

Oraham  &  Stdoer,  Hiel  &  Hiel,  and  Marks 
&  Sayre,  for  appellant 

McCLELLAN,  O.  J.  Motion  In  city  court  of 
Montgomery  by  the  state  of  Alabama  against 
McDonald  for  summary  Judgment,  under 
sections  8768-3767,  8810,  8811,  of  the  Code 
of  1886,  fOT  failing  to  pay  over  money  collected 
by  the  r^pondent  as  an  attorney  at  law  for 
the  Btata  Assuming  the  residence  of  Mc- 
Donald in  the  county  of  Montgomery,  the* 
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dtgr  court'  of  Montgomery  had  Jurisdiction 
to  raitertaln  and  render  jndgmoit  upon  said 
motion.  It  iB  true,  of  conroe,  tbat  the  pro- 
ceeding la,  in  limine  at  least,  purely  statu- 
tory, and  must  be  Instituted  In  accordance 
■with  s^tntory  proTlaiona,  and  It  Is  also  tnie 
that  section  8767  of  the  Code  provides  tliat 
**the  motion  must  be  made  In  the  drcolt 
court  of  ttie  county  In  which  the  person  mov- 
ed against  resldea,"  etc^  and  section  8810  la 
to  the  same  effect ;  but  tiiese  are  not  the  only 
statu  tee  obtaining  In  the  premises.  Section 
944  of  the  Code  of  1896  provides :  "Unless 
otherwise  provided  by  law,  the  city  courts 
and  the  Judges  thereof  have  and  exercise  all 
the  Jurisdiction  and  powers  of  the  circuit 
court  and  the  Jut^^es  thereof,"  etc.  Section 
4  of  the  act  eatabllablng  the  dty  court  of 
Montgomery  Is  as  follows :  "Tbat  said  court 
shall  have  concurrent  Jurisdiction  with  the 
drcnlt  courts  in  the  administration  of  crimi- 
nal law  la  said  county,  and  that  the  powers 
and  Jurisdiction  of  tbe  circuit  courts  of  this 
state  be,  and  are  her^y  conferred  on  the 
dty  court  of  Montgomery  (exc^t  in  actions 
to  try  titles  to  land),  and  in  ordtf  to  confer 
upon  said  court  Hub  same  poww  and  author- 
ity for  the  ccanplete  exercise  of  Its  Juris- 
diction, as  Is  or  may  be  conferred  upon  the 
circuit  courts,  In  the  exercise  of  like  Juris- 
diction, It  Is  declared  that  all  laws  conferring 
jurisdiction  In  all  cases  (except  tn  actions 
to  try  titles  to  land)  iqion  the  drcult  courts 
giving  them  the  power  to  hear  and  determine 
cases,  anoint  and  remove  their  officers,  pun- 
ish contempts,  regulate  their  practice,  and 
forms  of  process,  prescribing  tbe  duties  of 
tbelr  officers  and  of  shorlfl  and  coroner,  al- 
lowing established  fees  to  each  officer,  and 
ivoviding  for  tbe  collection  thereof  or  re- 
quiring of  such  officers  offldal  oaths  and 
bonds,  shall  be  held  to  «ztend  to  aald  court 
and  its  olBeen,  as  fully  as  tiiey  extend  to 
ttie  drcnlt  courts.  The  Judge  of  said  court 
herein  provided  for,  shall  be  a  conservator 
of  the  peace  In  Hontgonwry  county,  and  as 
such,  and  In  the  exercise  of  the  Jurisdiction 
herein  conferred,  shall,  in  the  recns  or  va- 
cation of  said  court,  have  the  same  power 
and  authority  as  Judges  of  the  drcult  courts." 
And  by  section  9  of  said  act  it  is  enacted 
miat  all  laws  of  a  genn-al  nature  (exc^  as 
to  actkma  to  try  titles  to  land)  that  may 
bereaftw  be  adopted  giving  Jurisdiction  to 
tbe  drcnlt  courte  of  this  state,  or  to  tbe  dr* 
cult  court  of  Mon^mery  county,  shall  be 
held  to  apply  and  extend  to  the  dl^  court  of 
Mcmtgomery  within  said  county,  althon^ 
said  dty  court  may  not  be  mentioned  in  said 
law."  Acta  1868,  pp.  122,  128.  We  will  not 
say  that  section  944  of  tlie  Code,  quoted 
abore^  confers  nptm  dty  courts  generally  tbe 
spedal  Jurisdiction  conferred  by  section  8767 
upon  drcnlt  courts.  That  Is  open  to  debate; 
but  It  caimot  be  doubted  that  the  provisions 
of  tbe  act  of  1868,  quoted  above,  do  contw 
upon  tJie  dty  court  of  Montgcanery  the  qie- 


dal  Jurisdiction  of  drcult  courts  of  the  sum- 
mary proceedings  authorized  by  chapter  106 
of  tbe  Code  of  1896. 

The  facts  set  forth  In  tbe  notice  served  on 
McDonald  and  in  the  motion  made  In  the 
dty  court  gave  that  court  Jurisdiction  of  the 
subject-matter  Involved  for  ttie  statutory 
purpose  of  a  summary  Judgment.  Tbe  ap- 
pearance of  the  respondent,  and  tbe  issues 
he  presented  on  those  alleges  facts,  obviated 
tbe  necessity  which  would  otherwise  have 
existed  for  proof  of  tbe  venue — tbat  tbe  re- 
Qiondent  was  a  resident  of  Montgomery 
county,  or,  having  no  permanent  residence, 
was  found  In  said  county — and  rendered  It 
unnecessary  for  the  record  of  the  dty  court 
to  affirmatively  show  tbe  Jurisdictional  facts, 
farther  than  such  facts  were  shown  by  the 
incorporation  of  tbe  motion  into  the  recwd 
of  the  court  Smithy  v.  Bank,  S  Ala.  26; 
King  V.  Armstrong,  14  Ala.  288;  Ruther- 
ford's Adm'r.  v.  Smith,  27  Ala.  417 ;  Sbouse 
V.  Lawrence,  61  Ala.  559;  Ex  parte  Wilson, 
54  Ala.  296;  BaUUt  v.  AUgood,  72  Ala.  119; 
Chandler  v.  Henry,  90  Ala.  271,  8  South.  96. 

Tbe  statutory  provisions  having  special 
reference  to  summary  proceedings  against 
defaulting  attorneys  at  law  are  embodied 
In  sectlona  8810  and  8811  of  tbe  Code  of  1896, 
as  follows : 

"Sec.  3810.  Judgment  may,  in  like  manner, 
be  summarily  rendered  against  an  attcnmey  at 
law  In  this  state  who  falls  to  pay  over  money 
collected  by  him,  or  deliver  personal  property 
recovered  by  him,  In  tbat  capacity  whether 
by  suit  or  otherwise,  on  demand  made  by  tbe 
person  entitled  thereto,  bis  agent  or  attorney, 
for  tbe  amount  collected  or  the  value  of  tbe 
property  recovered,  Intra^  thereon,  and 
damages  at  the  rate  of  Ave  per  coitum  a 
month,  after  such  demand,  on  tbe  aggregate 
amount.  In  tbe  circuit  court  of  Uie  county  in 
which  such  attorney  resides,  or  If  be  has  no 
known  place  of  residence  In  this  s^a^  in  the 
circuit  court  of  any  county,  on  ttiree  days' 
personal  notice;  but  such  attorney  may,  if  a 
doubt  exists  as  to  the  right  of  the  prawm 
mating  the  demand,  or  If  there  be  a  dispute 
as  to  the  compensation  due  the  attorney  for 
tbe  collection  or  recovwy  of  the  money  or 
property,  pay  tbe  mon^  Into  court,  or  turn 
the  pnver^  over  to  the  sberltf,  at  the  trlal- 
term  of  such  motion,  and  have  sudi  question 
there  dedded.  without  being  liable  for  Inter- 
est or  damages. 

'*8ec:  8811.  Tbe  court  may  require  the 
party  daimlng  the  money  or  property  to  es- 
tablish his  right  thereto,  and.  In  determining 
the  question  of  compouation,  may  examine 
both  parties.  The  court  may  award  coats, 
including  the  sheriff's  reasonable  expoises  for 
preservliv  tbe  proporty.  at  discretion." 

It  seems  clear  to  us  that  tlie  donand  pro- 
vided for  by  tills  statute  should,  or  at  least 
may.  In  all  cases  be  for  the  gross  nun  collect- 
ed by  tbe  attorney.  Mon^  collected  by  an 
attoniey  for  bis  dlmt  belongs,  of  course  to 
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tbe  client — not  a  part  of  It  merely,  but  all  of 
It ;  not  a  balance  after  deducting  the  fee  of 
the  attorney,  bnt  the  total  amn  collected.  The 
fund  may  be  charged  with  a  lien  in  favor  of 
the  attorney  to  the  extent  of  his  fee,  and  the 
attorney  may  have  a  right  to  retain  hia  com- 
pensation on  a  settlement  with  the  client; 
but  the  ownership  of  the  entire  sum  Is  none 
the  lees  In  the  client  In  line  with  this  con- 
sideration the  statute  expressly  provides  for 
a  demand  "for  the  sum  collected" — ^the 
whole  sum ;  and  the  recovery,  unless  reduced 
In  the  way  pointed  out  In  the  statute,  is  of 
tbe  groas  sum  collected,  "with  Interest  there- 
on, and  damages  *  *  *  on  the  aggre- 
gate amount"  If  any  consideration  beyond 
that  already  adverted  to,  taken  in  connection 
with  these  expressions  of  tbe  lawmakers,  is 
needed  to  support  the  conclusion  that  the  de- 
mand In  ail  cases  upon  a  collecting  attorney 
should  or  may  be  for  the  full  sum  collected. 
It  Is  found  In  the  further  provision  of  the 
statute  for  1^  reduction  of  the  recovery  be- 
low the  gross  sum  of  tbe  <dlaif  s  mon^  In 
tbe  hands  of  his  attomcvi  and  for  all  which 
demand  has  been  made^  by  the  amount  of 
the  attorney's  compensation  for  his  services, 
when  thKe  Is  a  dispute  as  to  such  compensa- 
tion. Hmce  our  opinion  tbat  the  danand  In 
this  case  for  tbe  gross  sum  collected  by  and 
In  the  bands  of  tiie  attorney  was  a  proper 
danond,  notwithstanding  he  may  have  hem 
euUtled  on  a  settlranent  to  retain  some  part 
of  the  fund  as  compensation  for  bis  services. 

Under  this  statute  there  Is  no  such  thing 
as  a  plea  of  set-off  in  defense  of  the  motion 
against  a  defaulting  attorney.  The  statute 
does  not  contemplate  that  an  attorney  shall, 
in  breach  of  duty  and  of  trust  apply  his 
client's  property  to  any  debt  he  may  have 
against  the  client  nor  that  he  may  with- 
hold the  client's  money  or  property  with  a 
view  of  pleading  a  set-oCC  to  a  proceeding 
which  his  breach  of  trust  forced  the  client 
to  institute  to  compel  him  to  perform  his 
plain  and  absolute  duty.  The  relation  be- 
tween the  attorney  who  has  collected  and 
withholds  tbe  client's  money  or  chattels  and 
the  client  Is  not  that  of  debtor  and  creditor 
primarily,  but  that  of  trustee  and  cestui 
que  trust;  and  it  is  the  duties  of  the  latter 
relation,  rather  than  the  obligations  of  the 
former,  that  this  statute  Is  intended  to  en- 
force. The  theory  of  the  statute  is  that  the 
attorney  has  the  client's  money  or  chattels 
rather  than  that  he  owes  the  client  a  debt 
and  the  remedy  is  rather  to  coerce  him  to 
deliver  tbe  client's  money  or  chattels  to  him 
than  to  coerce  the  payment  of  the  attorney's 
money  to  tbe  client  as  in  aatlsfactiou  of  a 
debt  Proceeding  cm  this  theory,  the  Legis- 
lature was  careful  to  require  the  client's 
money  to  be  paid  into  court  or  his  chattels 
to  be  delivered  to  the  sheriff  as  a  condition 
precedent  to  a  claim  even  of  compensation 
by  the  attorney.  The  clear  Intent  here  Is 
tbat  no  claim  of  the  attorney  to  the  fund,  or 


to  any  part  of  it,  should  be  maAe  In  this  pro- 
ceeding until  he  has  discharged  his  plain 
duty  of  putting  the  whole  fund  or  the  prt^ 
erty  in  the  potential  grasp  of  his  client,  and 
that  even  then  he  should  be  allowed  to  claim 
only  bis  compensation  for  services  r^dered 
In  collecting  the  money  or  getting  poasesston 
of  the  chattels  for  Ms  cll«it  Until  money 
collected  Is  so  paid  Into  court,  and  property 
received  is  so  delivered  to  the  sheriff,  the 
attorney  is  in  default  and  is  not  entitled  to 
be  heard  at  all ;  and,  when  he  has  so  paid 
the  money  and  delivered  the  property,  his 
sole  right  Is  to  claim  bis  compensation  for 
services  rendered  In  that  particular  matter. 
Of  coui^,  tbe  attorney  moved  against  may 
deny  that  he  has  collected  mon^  or  reduced 
to  his  possession  chattels  for  the  plaintiff  in 
motion;  but  that  Is  in  really  the  only  defense 
he  can  make  to  the  motion,  when  the  demand 
has  been  prop^ly  and  seasonably  made  and 
a  proper  notice  has  been  duly  served. 

In  the  ease  at  bar  there  is  no  question  aa 
to  the  snfBclem^  or  due  service  of  the  notices 
Nor  Is  fliere  any  denial — but;  to  tbe  contrary, 
both  proof  and  admission— that  the  reepond- 
mt,  fts  attorn^  fbr  the  state,  collected  the 
Bumey,  which  the  state  by  ttais  proceeding 
seeks  to  make  him  dJsgorg^  on  a  Judgmoit 
In  favor  of  the  stata.  He  would  be  estop- 
ped to  deny  the  state's  ownership  of  and 
right  to  donand  this  money,  even  If  In  point 
of  fact  It  did  not  belong  to  the  stete^  On 
the  trial  two  demands  for  tbe  money  on 
half  of  the  stete  were  proved ;  one  made  by 
the  tax  commissionier,  and  the  other  by  tito 
Attorney  OeneraL  Both  are  shown  by  on- 
controverted  evidence.  It  Is  not  ot  otsy  c<Ht- 
ceptlon  that  under  the  circumstances  shown 
the  demand  of  the  tax  commissioner  was 
Improper  and  insufficient;  but,  conceding  it 
to  have  been  so,  the  error  of  the  court  In 
receiving  evidence  of  it  was  of  no  conse- 
quence, since  the  subsequent  demand  made 
by  the  Attorney  Oeneral  for  the  stete  estab- 
lished  the  case  and  authorized  the  affirma- 
tive charge  for  the  plaintiff  so  far  as  this 
point  was  concerned.  Nor  can  there  be  any 
doubt  on  the  evidence  that  the  demand  was 
seasonably  made.  We  have  no  difficulty  In 
affirming  as  a  matter  of  law  that  a  reasona- 
ble time  had  elapsed  after  McDonald  col- 
lected the  money  for  him  to  have  paid  it  over 
to  the  state  before  either  of  tbe  d^ands 
shown  in  the  evidence  was  made. 

The  case  for  plaintiff  in  motion  was  proved 
without  conflict  in  the  evidence.  The  re- 
spondent did  not  pay  the  fund  into  court 
Not  baring  done  so,  he  was  not  entitled  even 
to  have  the  recovery  abated  by  tbe  amount 
of  his  compensation.  Therefore  the  plain- 
tiff in  motion  was  entitled  to  judgment  for 
the  fnll  amount  collected,  interest  thereon, 
and  5  per  cent  damages  on  the  aggregate. 
That  tbe  state  consented  to  an  allowance  for 
the  respondent's  conpensatlon  Is  not  a  matter 
of  which  he  can  complain;  and,  tbe  rulings 
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of  tbe  clt7  court  thronxbont  tbe  case  belns 
In  accord  with  this  opinion,  tiw  lodgment 
most  be  affirmed. 

HARALSON,  SIMPSON,  and  DBNBON, 
J  J.,  ooncnr. 

TTSON,  J.  Tbe  point  of  my  dlnent  goee 
to  tbat  part  of  tbe  oplnlim  striking  dawn 
tbe  right  of  an  attorn^  to  compeiiBatltni  ont 
of  tbe  money  collected  b;  blm  for  bis  client 
miless  he  pays  tbe  entire  amonnt  collected 
into  court  This,  In  my  optolon,  la  a  miscon- 
ception of  the  meaning  of  tbe  statute  and 
an  unwarranted  construction  of  It  Sum- 
mary proceedings  are  Bbort,  quick,  simple 
methods,  in  comparison  wltb  regular  or  for- 
mal proceedings,  provided  by  statutes  In  or- 
der that  tbe  party  aggrieved  may  have  an 
Immediate  and  q;>eedy  hearing  of  his  grievan- 
ces. Statutes  providing  for  such  procedure 
and  Imposing  penalties  are  universally  strict- 
ly Gonstmed.  They  are  In  derogaticHi  of  tbe 
common  law,  and  tbe  right  of  the  complain- 
ing party  will  not  be  enlarged,  nor  will  tbe 
rights  of  tbe  party  proceeded  against  be 
restricted,  unless  tbe  clear  Import  of  the 
statutory  language  necessarily  requires  it 

It  cannot  be  soiously  doubted,  in  a  com- 
mon-law action  brought  by  a  cUoit  against 
bis  attorney,  that  tbe  latter  has  the  right  to 
retain  bis  compensation  out  of  the  money  col- 
lected. In  short,  there  could  be  no  recovery 
against  blm  of  tbe  money  to  which  be  Is 
entitled  as  compensation  for  his  services. 
This  money  would  belong  to  him  as  abso- 
lutely as  If  it  bad  been  paid  to  blm  by  tbe 
client  on  a  settlement  betwe^  them.  Tbe 
attMmey  has  a  lien  upon  the  whole  fund 
for  its  payment  and,  being  in  bis  possession, 
tbe  l^^l  title  to  money  Justly  due  to  Mm  by 
the  client  as  compensation  out  of  It  is  In 
him  and  not  in  the  client  It  Is  true  that  he 
Is  a  trustee  of  tbe  remaining  portion  of  the 
fund  wblch  belongs  to  his  client,  but  not 
tbat  part  of  It  which  be  has  earned  by  tbe 
rendition  of  services.  Is  there  anything 
in  the  statutes  which  changes  this  relation 
of  tbe  parties  to  the  fond  ?  Does  Its  language 
necessarily  force  the  construction  that  tbe 
attorn^  must  pay  Into  court  the  money 
which  belongs  to  blm  before  be  Is  allowed 
to  claim  It  as  bis  own,  and,  falling,  the  client 
Is  entitled  to  Jud^ent  against  him  for  it? 
The  majority  opinion  answers  both  of  these 
questions  In  the  affirmative,  and  predicates 
that  conclusion  upon  tbe  provision  of  tbe 
statute  which  requires  a  demand  to  be  made 
upon  the  attorn^  before  instituting  the  pro- 
ceeding, and  authorises  It  to  be  "for  tbe 
amount  collected,"  and  a  recovery  had,  "with 
Interest  thereon  and  damages  at  tbe  rate  of 
five  per  centum  a  month,  after  such  demand, 
on  tbe  aggregate  amount"  and  tbe  further 
provision  tbat  "such  attorney  may,  If  a  doubt 
exists  as  to  the  right  of  the  person  making 
tbe  demand  or  if  Hi&e  be  a  dispute  as  to 
tbe  compensation  due  tbe  attorney  for  the 
ooUectton  •  •   •  pay   tbe   moo^  Isto 


court  •  •  •  at  the  trial  term  of  sucb 
motion  and  have  sucb  question  then  decided, 
without  being  liable  for  interest  or  damages." 

While  it  may  be  that  the  client  may  make 
bis  demand  for  tbe  whole  sum  collected,  and 
thereby  put  bis  attwney  In  default  as  to 
such  portion  of  tbe  fund  tbat  be  may  estab- 
lish <m  tbe  trial  that  belongs  to  blm,  yet  it 
does  not  follow  from  .this  that  it  was  in- 
tended tbat  be  should  recover  tbat  portion  of 
tbe  money  collected  which  belongs  to  the  at- 
torney as  compensation.  The  demand  pro- 
vided for  and  prescribed  by  the  statute  for 
the  purpose  of  putting  tbe  attorney  In  de- 
fault In  order  to  lay  a  predicate  for  insti- 
tuting tbe  proceedings  Is  one  thing,  and  a 
recovery  after  hearing  Is  quite  another  and 
different  thing.  In  the  we  the  statute  may 
contemplate  that  tbe  whole  sum  collected 
may  be  named  in  the  demand ;  but  when  we 
come  to  ascertain  the  amount  of  recovery, 
it  is  only  such  sum  as  belongs  to  tbe  party 
complaining,  and  not  tbat  portion  of  the  sum 
collected  which  belongs  to  tbe  attorney, 
wltb  damages  and  Interest  thereon,  which 
constitutes  the  recoverable  damages.  The 
words  "aggr^te  amount"  are  intended 
simply  to  Include  the  sum  found  to  belong 
to  the  client  wltb  Interest  and  damages 
added  thereto ;  and  the  last  provision  of  the 
statute  above  quoted,  authorizing  the  at- 
torney to  pay  the  money  Into  court  Is  solely 
for  his  benefit  which  be  may  avail  him- 
self of  for  tbe  purpose  of  relieving  himself 
of  liability  for  damages  and  interest  upon 
the  snnf  that  may  be  found  to  belong  to  his 
client  There  is  nothing  in  its  language, 
according  to  it  a  more  liberal  construction, 
which  justifies  tbe  conclusion  tbat  bis  pay- 
ment Into  court  of  tbe  entire  sum  collected, 
or,  for  tbat  matter,  any  sum.  Is  a  condition 
precedent  to  bis  right  to  establish  on  tbe 
trial  the  amount  of  bis  compensatlcm,  any 
more  tban  there  would  be  for  saying  tbat 
such  payment  is  a  condition  to  his  defeating 
a  recovery  by  sbowlng  that  tbe  complaining 
party  has  no  r^bt  to  make  the  demand 
because  the  money  sought  to  be  recovered 
does  not  belong  to  blm;  for  the  provMon 
undw  consideration  applies  by  Its  exfvesa 
lai^nage  as  well  to  the  latter  defense  as  it 
does  to  tbe  former.  And,  if  my  Brothers' 
holding  be  sound,  even  after  settlonent  be- 
tween the  parties,  and  months  and  years 
have  elapsed,  tbe  client  may  compel  his  at- 
ttamej  to  forfait  his  own  money  to  blm,  with 
Interest  and  5  pot  centum  dama^  pa  mon^ 
iheewa,  should  be  not  pay  It  Into  court  If 
It  be  conceded  that  Ibe  letter  of  tbe  statute 
reads  as  my  Brotbem  seem  to  think  It  does, 
it  Is  our  duty  not  to  adopt  It  If  not  In  con- 
sonance with  its  qdrlt  and  purpose,  espe- 
cially as  such  Int^nretatlon  Is  vtoIaUve  of 
tbe  rule  of  construction  reqolrtng  It  to  be 
strictly  constmed. 

DOWDELL,  concnn  with  ttaa  writer 
In  these  views. 
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SOUTHERN  BT.  OO.  t.  WBBB. 
WEBB  T.  80UTHEBN  BT.  CO. 
(Sapreme  Court  of  Alabama.  April  19,  190B.) 

1.  Cabbieu— Bpkoxal  Coirnu-OT — Bbkaob — 

PlUDINQ. 

Wber*.  in  an  action  againat  a  curler  for 
breach  of  a  contract  for  tbe  transportation  of 
hoga,  plaintiff's  first  count  in  his  complaint  was 
in  the  Code  form,  he  was  entitled  to  recover 
thereon,  thoush  the  evidenc*  showed  that  the 
■hipment  was  made  under  bills  of  lading  con- 
taining ^edal  stlpolatlMUk 

2.  Sajik— Deokkaskd  Weight. 

In  an  action  against  a  carrier  for  breach  of 
a  contract  for  the  shipment  of  certain  hogs, 
which  defendant  failed  to  deliver  according  to 
the  contract,  plaintiff  was  entitled  to  recover 
damages  rranlting  from  their  decreased  weight 
and  weir  decreased  market  value  during  their 
detention,  under  a  count  in  the  complaint  io  the 
Code  form,  in  the  abaenee  of  a  stipnlation  in 
the  contract  for  a  different  measure  of  damages. 
8.  Same  —  Bnx  of  Ladiho  —  Alteration  — 
Special  Aoeht— Actioh. 
Plalntifl  having  directed  defendant's  agent 
as  to  the  consignees  of  certain  hogs,  a  contract 
of  afl^ghtment  was  executed  naming  such 
persons  as  consignees.  Plaintiff  directed  bis 
servant  to  drive  tne  hogs  to  the  place  of  ship- 
ment and  put  them  into  the  car,  which  had 
been  previously  ordered,  and  such  servant,  with* 
out  any  authority,  directed  the  words  "Union 
Stockyards"  lo  be  written  on  the  waybill  in 
pencil  under  the  names  of  tbe  consignees,  where- 
upon the  hogs  were  delivered  to  the  stockyards 
company,  fleld,  that  defendant  was  not  au- 
thorised to  make  sudi  delivery,  and  that  the 
wne  constituted  a  conversion  of  the  bogs. 

4.  Same— C0KTBACIV-C0K8TBUCTIOH. 

.  Failure  of  a  shlKM'  to  aocMnpany  his 
hogs  and  unload  them  on  arrival  at  destination, 
as  provided  by  tbe  contract  at  sJEreightment, 
did  not  relieve  the  carrier  from  liability  for 
misdelivery. 

5.  Same — Detention— Lieh. 

Where  a  carrier  instead  of  delivering  cer- 
tain hogs  to  the  consignees,  delivered  tbem  to 
a  stockyards  company,  and  thereby  converted 
them,  it  was  Immaterial  to  the  carrier's  liabilitv 
that  it  was  entitled  to  retain  the  hogs  untfl 
the  freight  was  paid. 

6.  SAlfE>— MlSDELIVEBY — ClAIU — NOTICE. 

A  provision  in  a  contract  of  affreightmmt 
that  it  should  be  a  condition  precedent  to  the 
right  of  the  shipper  to  recover  damage  for  loss 
or  injury  to  the  live  stock  that  be  give  notice  in 
writing  of  his  claim  to  the  a<ent  of  the  carrier 
actually  delivering  the  stock  lo  him,  wheUier  at 
destination  or  at  any  intermediate  nolnt  where 
tbe  same  may  be  actually  delivered,  before  the 
stock  is  removed  from  the  place  of  destination 
and  before  the  stock  is  intermiogled  with  other 
stock,  has  no  aroHcatlon  to  a  claim  for  damages 
for  misdelivery. 

7.  Sajcz— Damaoxb. 

Where  defeudant  railroad  company  mis- 
delivered  certain  hogs  to  a  stockyards  company, 
instead  of  the  consignee,  plaintiff  was  entitled 
to  recover  a  sum  which  he  was  required  to  pay 
the  stockyards  company  for  feeding  the  hogs 
before  he  could  i^in  pawcaaloo  thereof. 

8.  Same. 

Plaintiff  was  not  entitled  to  reoonr  ex- 
pense incurred  by  him  on  a  trip  to  the  place 
of  destination  of  the  hors  in  M'der  to  recover 
them ;  such  expense  not  being  the  proximate  or 
natural  consequMtca  Di  the  carrier's  breadi  of 
contract. 

9.  Save. 

A  provUon  In  a  contract  for  shipment  of 
hogs  that,  should  damage  occur  for  which  the 
carrier  nu^  be  liable,  the  value  at  the  place 


and  date  of  shipment  should  gorem  tbe  setUe- 
ment,  in  which  the  amount  claimed  should  not 
exceed  K  for  each  hog.  had  no  applicaUon  to  a 
claim  for  damages  for  misdelivery,  and  did  not 
prevent  plainttff  fnun  recovering  damaxM. 
consiBtiiig  of  a  teU  In  tbe  marfcstprieeiRt  Um 
place  of  destlnatiQn. 

Appeal  from  Clrenlt  Court  Ja^am  Oohxh 
ty ;  X  A.  Bilbro,  Judge. 

Action  by  U  T.  Webb  asalnst  the  Sonth- 
em  Railway  Company  for  breach  of  a  con- 
tract for  the  transportatlfHi  of  hogs.  From 
a  Judgment  In  faTor  of  plaintiff  for  leas 
than  the  relief  ^temanded,  both  partlea  ap- 
peal BevCTsed. 

The  complaint  contained  two  counts.  The 
first  count  was  In  the  Code  form  against  a 
common  carrier  upon  a  bill  of  lading.  Tbe 
second  count  sought  to  recover  damages  for 
special  tweacbes  of  tbe  contract  of  affreight- 
ment t)j  reason  of  tbe  defendant  failing  to 
dellrer  Hie  car  load  of  hogs  shipped  to  the 
consignees.  The  damages  claimed  are  suffi- 
ciently Bhovni  in  the  opinion.  The  defendant 
pleaded  tbe  general  Issue  and  several  special 
pleas.  The  second  special  plea  was  in  words 
and  flgores  as  follows :  "It  did  not  contract 
with  plaintiff  In  the  manner  and  form  tts  al- 
leged." The  third,  fourth,  and  fifth  special 
pleas  set  up  the  fact  that  the  plaintiff  did  not 
keep  and  perform  the  stipulation  of  said 
contract  mentioned  in  count  2,  in  that  he  fail- 
ed to  unload  said  hogs  and  failed  to  ride  on 
tbe  same  freight  train,  and  that  he  did  not 
give  notice  In  writing  of  his  claim  as  required 
by  said  contract  'lite  sixth  special  plea  set 
up  that  on  the  day  of  the  shipment  plalntUTs 
ag^t,  one  Robinson,  modified  the  contract 
of  affreightment  by  directing  that  said  hogs 
should  be  shipped  to  Askew  &  Mixon.  care  of 
Union  Stockyards,  and  that  there  was  en- 
dorsed on  the  waybill  by  defendant's  agent 
the  fact  that  tfa^  were  so  shipped. 

Tbe  contract  of  affreightment,  which  was 
Introduced  In  evidence,  contained  the  follow- 
ing Btlpulati(Hi8 :  "And  It  is  further  agreed 
that  tbe  owner  and  shipper,  or  his  agent  or 
agents  in  chai^  of  stodc,  shall  ride  upon  the 
ft%lght  train  on  which  the  stock  la  traiuport- 
ed,  and  that  he  does  assnme  and  release  said 
railroad  companies  from  all  risk  of  personal 
Injury  while  npon  or  atrant  the  train  of  the 
companies.  And  it  Is  further  agreed  that, 
should  damages  occur  for  which  the  compa- 
nies may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  gorern  the  settle- 
ment, In  which  tbe  amount  claimed  shall  not 
exceed,  •  *  *  for  hogs,  $5.00  each.  And 
It  is  further  agreed  that,  as  a  condition  pre- 
cedent to  the  right  of  the  owner  and  shipper 
to  recover  any  damage  for  any  loss  or  Injury 
to  said  live  stodE,  he  will  give  notice  In  writ- 
ing of  his  claim  therefor  to  the  agoit  of  the 
railroad  company  actually  deUTcring  said 
stock  to  him,  whether  at  the  point  of  destina- 
tion or  at  any  intermediate  point  where  the 
same  may  tie  actually  delivered,  before  said 
stock  la  ranoved  from  the  place  ot  deatlna- 
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tion  abore  mentloDed,  and  before  uld  stock 
la  Intmnlngled  wltb  the  other  stock.'* 
Acaioat  the  objection  and  ezceptkm  of  the 
deftatdant  tbe  plalntlfl  Introdaced  erldenoe 
tending  to  diow  tha^  before  he  oonld  obtain 
posBesslon  of  the  car  load  of  hose,  which  had 
been  ddlraed  to  ttw  Brady  Union  BtocAyanls, 
be  was  required  to  pay  to  said  stockyards 
tbe  smn  of  f7S.62,  whldi  was  flw  feed  bill 
charged  by  said  stocbyards  Cor  feeding  the 
bogs  aftw  ttulr  delirery ;  tiiat  It  was  necee- 
sary  for  him  to  make  a  spedal  trip  to  At- 
lanta, the  expenses  of  which  were  shown; 
and  that  tliere  was  consldarable  loss  In  tbe 
weight  of  the  hogs  dnrlng  ttielr  detention. 
Tbe  other  facts  in  tbe  case  necessary  to  an 
understanding  tbB  decision  on  the  present 
appeal  are  snffldeotly  stated  In  the  opinion. 

Among  other  charges  requested  by  the  de- 
fendant, to  the  conrt's  refusal  to  give  each  of 
wbldb  the  defendant  separately  excepted,  was 
the  general  afflrmatlTe  charge  In  favor  of  the 
defendant  The  court,  In  Its  oral  charge  to 
the  Jury,  Instructed  them  In  effect  that  the 
plaintiff  was  entitled  to  recover  the  amount 
paid  to  the  Brady  Union  Stockyards  and  the 
expenses  of  bis  trip  to  Atlanta,  and  the 
amount  or  value  of  the  loss  in  weight  of  the 
hogs  between  the  time  they  should  have  been 
delivered  to  Askew  &  Mlxon  and  the  time 
they  were  received  by  the  plaintlEP,  based  on 
Paint  Rock  market  To  this  portion  of  the 
court's  oral  charge,  tbe  defendant  separately 
excepted.  Tbe  court  in  its  oral  charge  also 
Instructed  the  Jury  that  plaintiff  could 
not  recover  anything  on  account  of  the  fall 
In  price  of  hogs  in  Atlanta,  and  that  under 
tbe  contract  tbe  recovery  must  be  based  on 
the  price  of  hogs  at  Paint  Rock,  Ala.,  and  it 
aVpeared  from  the  evidence  that  there  bad 
been  no  depredation  In  the  market  value  of 
hogs  at  Faint  Rock.  To  this  portion  of  the 
court's  oral  charge  to  the  Jury  the  plaintiff 
s^arately  excepted. 

There  were  verdict  and  Judgment  in  favor 
of  the  plaintiff,  assessing  his  damages  at 
$120.26.  Tbe  defendant  made  a  motion  for  a 
new  trial  upon  the  grounds  that  tbe  verdict 
of  the  Jury  was  excessive  and  was  contrary 
to  tbe  evidence.  This  motion  was  overruled, 
and  tbe  defendant  duly  excepted.  Tbe  de- 
fendant appealed,  and  assigned  as  error  the 
several  mllngs  of  tbe  trial  court  to  which  It 
resured  exceptions.  The  plaintiff  prosepnted 
a  cross-appeal,  and  assigned  as  error  tbe  re- 
fusal of  tbe  court  to  admit  the  testimony  as 
to  tbe  d^reciatlon  to  market  value  of  hogs 
at  Atlanto  between  the  time  the  said  bogs 
woe  delivered  to  the  Brady  Union  Stodc- 
yards  and  tbe  time  that  they  were  received 
from  the  platotlff,  and  that  part  of  tbe  court's 
oral  charge  which  Instructed  tbe  Jury  that 
the  plaintiff  was  not  entitled  to  recover  the 
difference  in  the  market  value  of  the  bogs  b^ 
twera  said  times. 

Hnmes,  Sh^ey  &  Speake,  for  Sovthern 
By.  Gow  TlrgU  Booldln,  for  Webb, 


TYSON,  J.  This  action  Is  fW  the  recowy 
of  damages  Cor  the  breach  at  contract  oC 
affiD^htment  tar  a.  cxr  ot  hogs  rec^red  by 
d^eodant  at  Paint  Rock,  in  this  states  to  be 
transpinted  by  It  to  Atlanta,  Oa.  and  there 
delivered  by  it  to  Askew  &  Uixon,  to  whom 
it  Is  alleged  tbe  hogs  wwe  consigned  as  plato- 
tUTs  vents.  The  special  breach  alleged  in 
tbe  second  oonnt  of  tb»  complatot  Is  that  ttie 
defendant  failed  to  deliver  the  Iiogs  to  tbe 
consignees,  but  deliverad  them  to  another  and 
dUterent  person,  to  wit  Brady  Union  StodE- 
yards.  Tbe  damages  sought  to  be  recovered 
under  this  count  were  charges,  amountin^c  to 
f73.62,  exacted  by  the  Brady  Union  Stock- 
yards of  plaintiff  before  he  could  regain 
possession  of  bis  bogs,  the  loss  in  the  weight 
of  tbe  bogs,  and  the  decline  In  their  market 
price  during  their  detention,  expenses  to- 
curred  by  platotlff  to  making  a  trip  to  At- 
lanta to  regato  their  possession,  and  counsel 
fees  for  brtoging  this  action.  Tbe  trial 
court  It  appears,  allowed  a  recovery  of  all 
these  damages,  except  for  counsel  fees  and 
a  dedine  to  the  market  price  of  tbe  bogs. 

It  Is  first  insisted  by  tbe  railway  company 
that  under  tbe  contract  of  affreightment 
which  Is  to  writtog,  no  recovery  can  or  ought 
to  be  allowed,  and  therefore  tbe  affirmative 
diarge  requested  by  it  should  have  been 
given.  Preliminary  to  a  discussion  of  this 
Question,  It  may  be  well  to  say  that  the  evi- 
dence tends  to  support  each  claim  for  dam- 
ages which  the  platotlff  was  permitted  to  re- 
cover, and,  as  we  will  show  later  on,  a  breach 
of  tbe  c<mtract  The  case  of  N.  G.  &  St  L. 
Ry.  Co.  V.  ParkCT,  12S  Ala.  683,  27  South. 
Z23,  18  relied  upon  as  authority  in  support  of 
tbe  contention  that  no  recovery  can  be  had 
on  the  first  count  of  the  complatot  which  Is 
to  Ckkle  form,  because  the  evidence  shows  a 
special  contract  whereas  a  common-law  liabil- 
ity Is  counted  on.  This  case  was  overruled 
on  this  point  by  L.  &  N.  R.  R.  Co.  v.  Landers, 
185  Ala.  501,  33  South.  482.  Where  It  was  held 
that  the  Code  form  was  broad  enough  to 
cover  bills  of  lading  omtolning  qwclal  stlpn- 
latbms.  It  can  stazctiy  be  doubted  that  a 
recovery  may  be  had  on  this  count  for  at 
least  nominal  damages,  if  a  breach  of  the 
contract  was  shown,  and,  indeed,  there  is  no 
good  reason  why  the  damages  resulting  in 
tlM  decreased  w^bt  of  the  bogs  and  their 
market  value  during  their  detention  may  not 
be  recovered  under  it  unless  by  tbe  tnms  of 
the  contract  their  market  price  was  to  be  de- 
termined at  Patot  Rock,  Instead  of  Atlanto, 
which  will  be  discussed  when  we  consider 
the  plalDtUTs  assignment  of  ^ror. 

Was  tliere  a  breach  of  the  contract  shown? 
The  bill  of  lading  designated  Askew  &  Mixon 
as  the  conslgneea.  Tbe  hogs  were  admittedly 
not  delivered  by  defendant  to  them,  but  to 
the  Brady  Union  Stockyarda  Tbe  waybill 
showed  them  to  be  the  consignees,  and  also 
showed  the  words  "Union  Stockyards"  writ- 
ten to  pendl  below  the  names  and  address  of 
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the  consignees,  whlcb  appears  to  have  been 
construed  by  the  agents  of  defendant  as 
directing  their  dellTery  of  the  hogs  to  the 
Union  Stockyards  for  the  consignees.  After 
the  contract  of  afTrelghtment  was  executed, 
it  appears  that  one  Boblnaon,  who  signed  It 
for  plalntifF  and  to  whom  it  was  delivered 
for  plaintiff,  directed  the  words  "Union 
Stockyards"  to  be  written  on  the  waybill.  It 
Is  therefore  Insisted  that,  Robinson  being  the 
agent  of  the  plaintiff  to  deliver  the  hogs  for 
shipment,  he  was  authorized  to  change  the 
contract  of  affreightment  and  to  direct  their 
delivery  to  the  "Union  Stockyards."  Robin- 
son ia  shown  affirmatively  and  without  dis- 
pute not  to  have  any  such  authority.  Plain- 
tiff had.  In  a  letter  to  the  agent,  directed  to 
whom  they  were  to  be  consigned.  The  con- 
tract was  written,  signed,  and  delivered  in 
accordance  with  his  directlona  Robinson 
was  not  his  agent  to  make  any  contract  for 
their  shipment  at  all.  His  duties  were  sim- 
ply to  drive  the  hogs  to-  Paint  Bock  and  pnt 
them  Into  the  car,  which  he  had  previously 
ordered.  It  is  true  he  signed  the  plaintiff's 
name  to  the  contract,  but  this  was  without 
authority.  But  the  plaintiff,  having  received 
the  contract,  must  be  held  to  have  ratified 
his  act  In  this  respect,  but  not  to  have  ratified 
its  modiScatlon,  which  did  not  appear  upon 
It,  but  only  on  the  waybill,  which  the  plaintiff 
never  saw.  Nor  was  it  otherwise  shown 
that  plaintiff  knew  of  the  change  of  the  con- 
tract when  he  received  it  from  Robinson. 
At  best,  Robinson  under  the  evidence  was  a 
special  agent,  and  the  defendant  was  bound 
at  its  peril  to  ascertain  the  extent  of  his 
authority.   8  Brick.  Dig.  p.  22,  J  54. 

Boblnson  being  without  authority  to  change 
the  contract  of  affreightment  as  to  the  de- 
livery of  the  hogs,  a  breach  Is  shown;  Tor 
undoubtedly  the  defendant  was  under  as 
much  obligation  to  deliver  the  bogs  to  the 
right  person  as  It  was  to  deliver  them  In  a 
reasonable  time  and  at  the  proper  place,  and 
the  delivery  by  it  of  them  to  the  wrong  per- 
son was  a  conversion.  The  question  Is  not 
one  of  due  care;  for  the  carrier,  like  any 
other  bailee,  acts  at  his  peril  In  making  the 
delivery.  Angell  on  Carriers,  J  824;  Wood's 
Brown  on  C3arrIerB,  p.  819;  6  Cyc.  p.  472. 
"No  Circumstances  of  fraud,  Imposltton,  or 
mistake  will  excaae  the  common  carrier  from 
reflpoDslblUty  for  a  delivery  to  the  wrong 
person.  The  law  exacts  of  him  absolute 
certainty  that  the  person  to  whom  the  de- 
livery is  made  is  the  party  rightly  entitled  to 
the  goods,  and  puts  upon  him  the  entire  risk 
of  mistakes  in  this  respect,  no  matter  for  what 
cause  occasioned,  however  Justifiable  the  de- 
livery may  seem  to  bare  been,  or  however 
satlBfactory  the  circumstances  or  proof  of 
identity  may  have  been  to  bis  mind;  and  no 
excuse  has  ever  been  allowed  for  a  delivery 
to  a  persw  for  whom  the  goods  were  not 
directed  on  consignment."  HntchlUKm  oa 
Carriers,  S44.  In  the  case  of  North  Fenn. 
B.  B.  Oo^  T.  Gommardal  Bank,  128  U.  S. 


727,  8  Sup.  Ot  266,  31  L.  Ed.  287,  the  court; 
speaking  to  the  point  here  under  oonsldoa- 
tlon,  said:  "The  doty  of  a  common  carrier 
Is  not  merely  to  convey  safely  the  goods  in- 
trusted to  him,  but  also  to  dellvw  them  to 
the  party  designated  by  the  t^ms  of  the 
shipment,  or  to  his  ord^,  at  the  place  of  des- 
tination. There  are  no  conditions  which 
would  release  bim  from  this  duty,  except 
such  as  would  also  release  hin\  from  the  safe 
carriage  of  the  goods.  The  undertaking  of 
the  carrier  to  transport  goods  necessarily 
Includes  the  duty  of  delivering  them.  A 
railroad  company,  it  Is  true,  is  not  a  carrier 
of  live  stock  with  the  same  responsibilities 
which  attend  it  as  a  carrier  of  goods.  The 
nature  of  the  property,  the  Inherent  dlfflcul- 
tles  of  its  safe  transportation,  and  the  neces- 
Bi^  of  famishing  to  the  animals  food  and 
water,  light  and  air,  and  protecting  them  from 
Injury  to  each  other,  Impose  duties  in  many 
respects  widely  different  from  those  devolv- 
ing upon  a  mere  carrier  of  goods.  The  most 
scrupulous  care  In  the  performance  of  his 
duties  will  not  always  secure  the  carrier 
from  loss;  but,  notwithstanding  the  differ- 
ence in  duties  and  responsibilities,  the  rail- 
road company,  when  it  undertakes  generally 
to  carry  such  freight,  becomes  subject,  under 
similar  conditions,  to  the  same  obligations, 
so  far  as  the  deliv^  of  the  animals  which 
are  safely  transported  is  concerned,  as  In 
the  case  of  goods.  They  are  to  be  delivered 
at  the  place  of  destination  to  thh  party  desig- 
nated to  receive  them,  if  he  presents  himself 
or  can  with  reasonable  efforts  be  found,  or  to 
his  order.  No  obligation  of  the  carrier, 
whether  the  freight  consists  of  goods  or  live 
stock,  is  more  strictly  enforced.  •  •  •  if 
the  consignee  Is  absent  from  the  place  af 
destination,  or  cannot  after  reasonable  in- 
quiries be  found,  and  no  one  aj^ars  to  rep- 
resent him,  the  carrier  may  place  the  goods 
in  a  warehouse  or  store  with  a  responsible 
person,  to  be  kept  on  account  of  and  at  the 
expense  of  the  owner.  He  cannot  release 
himself  from  responsibility  by  abandoning 
the  goods  or  turning  them  over  to  one  not  en- 
titled to  receive  them.  •  •  •  Diligent  in- 
quiry for  the  consignee,  at  least,  was  a  duty, 
and  no  Inquiry  was  made.  Want  of  notice  IB 
reused  when  the  consignee  Is  unknown  or 
is  absent,  or  cannot  be  found  after  dlltgrat 
search.  And  If,  after  inquiry,  the  consignee 
•  *  "  cannot  be  found,  the  duty  of  the 
carrier  Is  to  retain  the  goods  until  they  are 
claimed,  or  to  store  them  prudently  for  and  on 
account  of  their  owner.  Ue  may  thus  relieve 
himself  from  the  carrier's  responsibility. 
He  has  no  rli^t  under  any  circumstanoes  to 
deliver  to  a  strai^r."- 

This  quotation  ao  satistactorliy  annooneea 
the  principle  of  law  at^llcable  to  facti  of 
the  case,  it  would  seem  to  be  nseless  to  pur* 
sue  this  phase  of  the  inquiry  fnrth^.  But 
It  is  said  that  by  the  terms  of  the  contract 
it  was  plaintiff's  duty  to  accompany  tbe  lioga 
and  unload  them  upon  tbeir  urival  at  At- 
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laota.  and,  had  lie  complied  with  bis  dotr  In 
this  r«spect,  then  would  hare  beoi  no  mis- 
delivery. This  provlston  of  the  contract  did 
not  put  upon  plaintiff  ft»  obllgati<m  of  we- 
lug  that  the  hogs  were  delivered  to  the  coo- 
Blcnee,  and  not  to  a  stranier.  The  obligation 
of  defendant  to  delirar  to  Aakew  A  Mixon 
wae  absolute,  and  not  conditioned  apon 
plaintiff  accompanying  the  car. 

It  is  also  urged  that  the  defendant  was  en- 
titled to  retain  the  hogs  until  the  freight  was 
paid  upon  them.  This  Is  undoubtedly  true, 
but  It  did  not  retain  them,  but  converted 
them.  A  mere  reading  of  the  clause  of  the 
contract  relating  to  the  plaintiff  giving  no- 
tice of  his  claim  before  bringing  suit  will  suf- 
fice to  show  that  It  was  not  Intended  to  ap- 
ply, and  does  not  apply,  to  the  claim  for 
damages  sought  to  be  enforced  here  The 
affirmatlTe  charge  requested  by  defendant 
was  properly  refused. 

The  next  contention  la  that  thelF78.tf2,  paid 
by  plaintiff  to  Brady  Union  Stockyards,  were 
not  recoverable  damages.  There  is  no  merit 
in  this  insistence.  They  are  claimed  In  the 
complaint  and  the  evidence  tends  to  show 
that  plaintiff  paid  the  sum.  and  that  Ita 
paym^t  was  necessary  to  regain  the  posses- 
sion of  his  property,  which  defendant  had 
tortionsly  delivered  to  that  concern.  That 
th^  were  proximate,  and  not  ronote,  is  prac- 
tically admitted.  Keofro's  Adm'x  v.  Uoghea, 
69  Ala.  581. 

We  are  of  opinion,  however,  that  the  ex- 
penses Incnrred  by  plaintiff  on  his  trip  to 
Atlanta  are  not  recoverable.  They  are  not 
the  proximate  or  natural  couuequence  of  the 
brea<^  of  the  contract  Jat^son  v.  Smith,  76 
Ala.  97 ;  Foster  v.  Napier,  74  Ala.  888.  The 
allowance  of  a  recovery  of  them  by  the  conrt 
as  damages  ts  error,  for  whlda  ths  jvdgmutt 
must  be  reversed. 

The  plaintiff  also  prosecuted  an  ign^I 
from  the  Judgment  and  Insists  that  error  was 
committed  in  not  permitting  him  to  show 
that  during  the  period  of  detention  of  the 
bogs  at  the  Brady  Union  Stockyards,  their 
market  price  In  Atlanta  had  declined  from 
one-half  to  three-fourths  of  a  cent  per  pound. 
This  evidence  shows  that  there  had  been  no 
change  to  the  market  price  of  hogs  at  Paint 
Bo<^  the  point  of  shipment  and  that  tlie 
bogs  were  shipped  by  plaintiff  to  hla  brok»B, 
Askew  ft  Uixon,  tat  sale  on  the  Atlanta 
maAet  The  breadi  of  the  contract  de- 
fendant as  we  have  tAtown,  occurred  in  At- 
lanta, and  hot  in  Faint  SoA.  The  contract 
of  al&elgbtment  contained  this  clause:  "And 
It  Is  further  agreed  that  should  damage 
occur  for  wbidi  the  cinnpany  may  be  liable, 
the  raloe  at  the  place  and  date  of  shipment 
■hall  govern  the  settlement  In  which  the 
smonnt  claimed  slull  not  e»»ed,  •  «  « 
for  hogs,  ^6Mi  each."  UoubUess  the  ruling 
of  the  court  was  based  upon  this  clause  of  the 
contract  which  was  construed  by  him  to 
change  the  common-law  rule  fixing  the  meas- 
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ure  of  damages  In  this  character  of  esses. 
ObUgations  of  this  kind  are  strictly  con- 
strued against  the  carrter,  and,  unless  the 
language  onployed  la  so  definite  and  eertsln 
as  to  leave  no  room  for  the  opwatiott  of  the 
common-law  rule,  that  construction  will  not 
be  adopted.  In  other  words,  It  must  clearly 
appear  that  It  was  the  intention  of  the 
parties  that  the  rule  of  the  conm»m  law  was 
not  to  govern  in  ascertaining  the  damages 
suffered  by  plaintiff,  bat  that  the  one  fixed 
by  the  contract  was  to  control  Whatew 
may  be  the  field  of  operation  of  this  daose 
of  the  contract  we  are  confident  that  it  has 
no  application  to  the  facts  of  this  case.  It 
would  seem  that  its  purpose  is  merely  to  fix 
the  maximum  value  of  the  live  stodc  named 
in  it  to  be  paid  by  the  carrier. In  the  event 
they  are  destn^ed  la  transportation  tbroogb 
its  n^ligencfc 

The  Judgment  must .  be  reversed  on  both 
appeals.   Reversed  and  remanded. 

McCLBLLAN,  O.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


SOUTHBIIN  EX.  CO.  t.  QILMBR  et  al. 
(Supreme  Court  of  Alabama.   May  16,  1005.^ 

Damages— IiiJVBT  to  Animals— Measuse. 

Where,  In  an  action  aaainst  a  railroad 
company  for  Injarlng  certam  mules,  it  ap- 
peared that  the  males  [>artially  recovered,  the 
measure  of  damages  was  the  difference  between 
the  reasonable  market  value  of  the  mules  on 
the  day  ot  and  before  the  Injury  and  what 
would  have  been  their  reasonable  market  value 
on  the  same  day  in  their  restored  condition 
after  treatment  together  with  the  reasonable 
cost  and  expense  incurred  In  effecting  a  cure 
and  reasonable  compensation  for  any  loss  of 
service  or  use  by  reason  of  the  Injuij  from  the 
time  thereof  until  the  cnre  was  euected,  not 
exceeding  in  all  their  original  value. 
^  [Ed.  Note.— For  cases  In  potot  sas  vol.  16, 
Cent  Dig.  Damages,  S  280.] 

Appeal  from  Circuit  Court  Dallas  Ckranty ; 
John  Moore.  Judge; 

"To  be  ofildally  reported." 

Action  by  W.  J.  and  B.  T.  Otlmor  against 
the  Southern  Railway  Company.  From  a 
judgment  in  favor  of  platntlfCs,  defendant  ap- 
peals. Reversed, 

The  complaint  contained  four  counts.  Two 
counted  <m  the  n^llgenoe  of  ^>peUant  in 
operating  Its  train  which  resnlted  In  the  kill- 
ing of  appellees'  two  mnles.  The  remaining 
connte  were  for  the  negligence  of  appellant  In 
the  <qperatlon  of  Ite  train,  resulting  in  the 
Injury  to  said  two  mules.  The  case  was  tried 
on  the  plea  of  the  general  Issue.  The  plain- 
tiffs' evidence  tended  to  show  that  the  mules 
were  injured  by  being  struck  by  defendant's 
^Ight  train  oa  or  about  the  Ist  of  January, 
1903,  near  Marion  Junction,  in  Dallas  county, 
Ala. ;  that  the  track  at  the  place  whwe  the 
mules  were  struck  was  straight  for  more 
than  a  mile  in  the  direction  fnan  which  the 
train  was  coming;  that  there  were  no  ab- 
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fitmctlona  to  prerent  those  In  charge  of  tb« 
train  from  seeing  said  mules  for  at  least  one 
mile  before  striking  them;  that  the  mules 
were  on  or  near  the  track  when  the  train  was 
abont  a  half  mile  from  tbem,  and  that  they 
ran  down  th«  track  In  front  of  the  train  for 
a  quarter  of  a  mile;  that  the  train  did  not 
check  Its  speed,  bat  rather  Increased  it,  onttl 
It  Btmck  and  Injured  said  mules,  which  were, 
at  the  time  that  they  were  strucdc,  on  the  side 
of  and  near  the  tracA  In  a  path;  that 
said  mules  were  the  property  of  the  plalntUts, 
and  were  worth  at  Marlon  Junction,  before 
they  were  injured,  from  f  185  to  $200  each. 
There  was  no  evidence  on  the  part  of  plaln- 
tUFs  to  show  that  they  had  ever  parted  with 
the  title  of  said  males,  or  that  th^  had  ex- 
pended ansrthlng  In  their  cure,  or  that  they 
were  damaged  by  the  loss  of  the  service  of 
said  mules  from  the  time  of  the  injury  to  the 
time  that  they  were  cured  and  put  back  to 
work.  The  defendant's  testimony  tended  to 
show  that  said  mules  were  worth,  before  thtfr 
injury,  not  exceeding  $140  each. 

During  the  examination  of  a  witness  for 
the  plaintiffs,  who  testified  that  be  lived  at 
Marion  Junction  in  the  month  of  January, 
1908,  and  had  had  experience  In  buying  and 
selling  mules  at  said  place,  and  knew  the  val- 
ue of  males  at  Marion  Junction  in  the  month 
of  January,  1908.  and  that  the  market  value 
of  plaintlfrs'  two  mules  before  they  were 
Injured  was  $185  each,  be  was  asked 
the  following  Questions:  "What  was  the 
reasMuible  Talue  of  those  males  at  Marlon 
Junction  immediately  after  they  were  Injur- 
•ed?"  The  defendant  objected  to  this  gues- 
tion  on  the  ground  that  it  called  for  irrele- 
vant. Incompetent,  and  Immaterial  evidence, 
and  that  it  was  not  shown  that  the  witness 
knew  the  market  value  of  tfie  mules  at  Ma- 
rlon Junction  on  that  day.  The  court  over- 
ruled the  objection,  and  the  defendant  duly 
excepted.  .Ai^alnst  the  objection  and  excep- 
tion of  the  defendant  the  plaintiff  was  per- 
mitted to  ask  and  have  answered  similar 
questions  as  to  tbe  market  value  of  the  mules 
before  and  after  the  Injury.  The  def aidant 
offered  to  Introduce  testimony  to  show  that 
the  males  recovered  from  their  injuries,  or 
were  cured  In  a  tern  we^,  and  were  In  good 
condition  and  pot  bade  to  work,  and  that 
aft^  having  been  so  cured,  and  before  suit 
waa  brought,  and  before  the  case  was  tried, 
was  each  worth  at  Marlrai  Junction  flOO. 
Tbe  plalnUfCa  objected  to  the  introdacti<Hi  of 
this  testimony  upon  the  ground  that  it  was 
Ul^al,  incompetoil;  irrelevant,  ai^  imma- 
terlaL  The  court  sustained  each  of  said  ob- 
Jections,  and  to  each  of  these  mllnga  tbe  de- 
fendant s^aratoly  excepted.  Thwe  were 
verdict  and  Judgmoit  for  tbe  plalntUta,  aaaeBs* 
Ing  their  damages  at  $400. 

PettuB  9e  Jeffries,  for  appellant  A.  0. 
Pitta  and  H.  V.  Reese,  for  appellees. 


DOWDBLL,  J.  This  Is  an  action  to  recover 
damages  for  the  Injury  of  two  mules  by  the 
defendant  railroad  company.  Tbe  <Hily  ques- 
tion preaaited  for  our  consideration,  and  that 
la  inalsted  on  in  argument,  relates  to  the 
measure  of  damages.  In  such  a  case,  like  the 
one  before  us.  where  tbe  property  Injured  la 
live  stodc  and  a  recovery,  In  a  sNise,  from  the 
Injury  inflicted,  has  been  ^ected  by  treat- 
ment, tbe  pnqiier  measure  of  recowrable  dam- 
ages la  tike  difference  In  tbe  reasonable  mar- 
ket value  of  tbe  two  mules  on  tlie  day  of  and 
before  the  Injury  and  what  would  have  been 
their  reasonable  market  value  on  the  same 
day  In  their  restored  condition  after  treat- 
men^  togetbv  with  tbe  reasonable  coat  and 
expense  incurred  in  Meeting  a  cure,  and  rea- 
sonable compensation  for  any  loss  In  service 
or  use  by  reason  of  snch  Injury  from  the  time 
of  the  Injury  until  the  cure  was  effected,  pro- 
vided tbe  whole  damages  do  not  exceed  the 
original  value  of  the  property.  In  Keyes  v. 
MinneapolU  &  St  L.  By.  Co.  (Minn.)  80  N.  W. 
888,  which  was  a  case  similar  to  the  one  be- 
fore us,  the  court  ruled  that  the  owner  was 
entitled  to  recover  tn  that  case  "for  the  di- 
minished market  value  of  the  animals  after 
cure,  so  far  as  a  cure  was  effected,  and,  in  ad- 
dition theret«^  such  expenses  as  he  incurred 
in  reascmabla  attempts  to  dfect  a  cure,  and  a 
reasonable  sum  as  compoisatlon  for  a  loss  of 
the  use  of  tba  horses  while  under  treatment, 
provided  the  whole  damages  do  not  exceed  the 
original  value  of  the  iwoperty.**  To  tbe  same 
effect  are  the  toUowVog  cases:  Olllett  t. 
WesfeCT  B.  B.  Oorpcnatfon,  8  Allen,  C60; 
Streett  t.  Lanmlw,  M  Mo.  Olesm  t. 
Brown,  41  Wla.  413.  We  understand  that  the 
"diminished  market  value  of  the  animals  aft- 
er cure,"  as  stated  In  the  above  case,  means 
the  difference  in  the  market  values  on  the 
day  of  the  injury,  with  conditions  as  we  have 
stated  the  rule.  It  will  not  do  to  fix  values 
as  of  different  days  so  widely  separated  as 
two  months,  for  tbe  reason  that  fluctuatloua 
In  market  values  might  In  such  case  work  In- 
justice to  one  or  the  other  of  the  parties.  In 
most  if  not  all,  of  the  cases,  cited  by  counsel 
for  appellee,  the  property  in  question  was  de- 
stroyed, and  not  merely  injured  as  here.  The 
measure  of  damages  In  such  cases,  where  the 
property  is  destroyed,  as  a  general  rule,  Is  the 
reasonable  market  value  of  the  pn^rty  at 
the  time,  and  Just  before  it  was  deetnnred. 

Some  of  the  rulings  of  tbe  trial  court  <»  1S» 
evidence  are  opposed  to  the  views  we  have 
expressed,  and  to  that  extent  tbgan  was  error, 
tor  which  the  Judgment  must  be  reversed  and 
the  cauae  remanded. 

Bevmed  and  remanded. 

McCLBLLAN.  a  J.,  and  TX80N  and  DBN- 
SON,  JJ.,  concur. 
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mOKBT  T.  STALLWOBTH. 
<Sapreme  Ccmrt  of  Alabama.  May  18,  1900.) 
1.  JuiMiMBins— Pbobati  Cousn— Golutsb- 

AL  ATTAOK. 

While  the  PK^wte  court  Is  a  court  of 
guunl  jorlsdicnon  with  reference  to  matters 
oommitted  to  It,  and  Jurisdictional  facts  are 
pneomed  to  have  existed  -in  the  absence  of 
proof  t»  the  contrarr,  j«t,  its  jurisdiction  being 
confined  to  particular  matters,  if  it  affirm- 
ativelj  appears  that  the  Jorlsdletioiutl  facts 
did  not  exist,  its  decre—  are  snhjeot  to  collater* 
al  attack  therefor. 

[Bd.  Note. — For  oaaea  in  point,  see  toL  80, 
Gent  Dlt.  JndgnMn^  |  «10.] 

%  Bxicirroiis  and  Adkinistutobs— Aduih- 
lanbiTOBB  Db  Boms  Non— appoikticisht. 
The  appointment  of  an  administrator  da 
bonis  non,  where  there  is  no  Tacancy,  is  abso- 
lutely void,  and  will  be  so  decreed,  even  In  a 
collateml  proceedlnf . 

[Ed.  Note— For.  cases  in  point,  see  Tid.  2% 
Cent  Dig.  BtncDtms  sad  Admlnlatratoc^  1 
207.] 

Z.  Sauk. 

Where  the  proceedings  In  the  settlement 
at  a  decedent's  estate  showed  thai  the  adminis- 
tratrix had  settled  her  final  account  and  been 
discharged,  the  probate  court  had  no  Jurisdic- 
tion to  subsequently  appoint  an  administrator 
de  bcmls  n<»i,  under  Code  1896,  S  HI.  authoris- 
ing (mch  an  appointment  only  where  the  pre- 
ceding  adnUniatimtor  has  died,  ndgned,  or  been 
moved. 

Appeal  from  Circuit  Court,  Ifoblle  Coiiiit7; 
Wm.  S.  Anderson,  Judg& 

Ejectment  by  B.  M.  Sands,  as  administra- 
tor de  bonis  non  of  the  estate  of  Thomas 
^retopntl,  deceased,  rerlved  aft^  the  death 
«f  Sands  In  the  name  of  N.  B.  Stallworth, 
ss  sncceedlng  administrator  de  bonis  non, 
against  Mary  Antonio  Hlck^.  From  Jndg- 
ment  In  favor  of  plalntlfl,  deCoidant  appeals. 
Reversed. 

On  the  trial  of  the  base  It  was  shown  that 
B.  M.  Sands  was  appointed  administrator 
de  bmilB  non  of  the  estate  of  Thomas  Qret- 
opnll,  deceased,  after  the  final  settlement 
of  said  estate  In  the  probate  court  by  Eliza 
Hickey,  who  was  formwly  the  wife  of  the  said 
Thomas  Gretopnll.  The  facts  in  reference  to 
the  settlonent  of  the  administrator  of  said 
estate  are  enffldently  stated  In  the  opinion. 

Or^jOTT  L.  ft  H.  T.  Smith,  for  appellant. 
Errln  A  UcAto»  and  John  B.  Lampklns,  for 
anptilesk 

SIMPSON,  J.  This  was  an  action  of  eject- 
ment by  appellee  against  appellant,  and  the 
^oeetlon  Is  raised  In  the  oateet  by  appellant 
that  the  an^tntmoit  of  appellee's  predeces* 
sor  and  himself  as  administrators  de  bonis 
non  of  the  estate  of  Thomas  OretopuU  was 
fold,  and  that  conseqtmtly  said  plalntlfl 
(appellee)  conld  not  matotaln  this  action.  It 
appears  from  the  testimony  set  out  In  the  bill 
of  nceptions  that  said  decedent  died  In  1872, 
and  In  May,  1878,  bis  widow,  Eliza  GretopuU, 
was  appointed  adminlstratriz  of  his  estate. 
She  married  one  Hickey,  and  in  December, 
1871^  tber  filed  a  petition,  accompanied  by 


an  account  for  final  settlement,  stating  that 

all  of  the  debts  of  the  estate  had  been  paid, 
and  ^«ylng  **that  there  may  be  a  final  settle- 
ment of  said  eetete,  that  the  accoimte  of  said 
adminletratl<Hi  be  andlted  and  allowed,  and 
that  they  may  be  relieved  and  discharged 
therefrom." 

The  matto-  proceeded  regularly,  and  on  the 
second  Monday  in  December  1875,  a  decree 
was  rutdtted  in  "the  matter  of  the  final  set- 
tlement of  said  estete,"  reciting  the  notices, 
etc,  ascertaining  the  amoonts  of  recelpte  and 
disbursements,  and  winding  up:  "It  Is 
further  ordered  that  said  Eliza  and  Thomas 
J.  Hickey  be,  and  they  are  bweby,  discharged 
from  further  accounting  In  this  court  In  the 
matters  of  said  admlnlnistratjon.** 

The  point  Is  made  that  section  111  of  the 
Oode  of  Alabama  of  1896  authorises  tha  ap- 
pointment of  an  administrator  de  bonis  non 
only  where  the  preceding  administrator  has 
died,  resigned,  or  been  ronoTed.  and  that, 
while  Eliza  Hickey  Is  now  dead,  yet  she  had 
previously  made  full  settlement  of  the  estete 
and  been  discharged.  This  potot  does  not  seem 
to  have  bera  before  this  court  when  this  case 
was  under  consideration  before,  nor  do  all  of 
the  proceedings  In  the  probate  court  seem  to 
have  been  before  it,  and  the  court,  while  stat- 
ing that  It  is  necessary  that  a  vacancy  should 
exist  before  an  administrate  de  bonis  non 
could  be  apiminted,  stetes  that  "the  aecond 
grant  can  be  held  invalid  only  when  tiiere  Is 
such  evidence  afilrmatlvely  showing  that  no 
such  vacancy  existed,"  and  goes  on  to  stete 
that,  "if  she  [Eliza  OretopuU]  continued  to 
be  administratrix  aftef  her  final  settlement 
In  1875,  and  up  to  the  time  of  her  death,  *  * 
*  hee  administration  terminated  at  her 
death."  Sands,  Adm'r  r.  Hickey  et  al,  ISS  Ala. 
332, 88  South.  827.  The  entire  proceedings  In 
the  probate  court;  wbicb  a[^>ear  In  the  recorf 
as  It  is  now  before  the  court,  thow  that  said 
administratrix  did  not  rerign  or  die  while 
she  was  administratrix,  nor  was  she  removed ; 
but  she  made  application  distinctly  to  wind 
up  the  estete  on  the  ground  that  it  had  been 
fully  administered,  and  prayed  to  be  dis- 
charged, and  the  court  passed  the  account  as 
a  final  setOement  and  decreed  llie  discharge 
<a  tbB  admlnlsttatriz.  Th^  cerHficate  of  the 
probate  Judge  shows  that  Una  exhibit  con- 
tains all  ttie  proceedings  In  relation  to  said 
estate,  and  she  does  not  ai^>ear  In  it  again, 
and,  to  fact,  after  beliv  disdiarged,  she 
conld  not  act  any  more.  So  that  the  question 
la  dearly  presented  whether  or  not,  afteor  an 
estete  has  been  finally  wound  up  and  the  ad- 
ministrator discharged,  the  probiato  court  can 
open  the  estate  again  by  appointlnf  an  ad- 
ministrator de  bonis  non. 

The  stete  of  Indiana  has  a  statute  sub- 
stantlally  like  ours,  the  words  to  It  being 
"die,  resign,  or  remove  from  the  state,"  and 
the  Supreme  Court  of  that  state  has  decided 
that,  "after  an  estate  has  been  adjudged 
finally  settled,  and  the  administrator  thereof 
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dlachai^ged,  letten  of  administration  de  bonla 
non  cannot  issue  vpon  the  same  estate,  while 
snch  flnal  settlement  remains  mireTOked  and 
In  force;  the  matter  being  res  adjudlcata." 
Fate  T.  Hoore.  79  Ind.  20;  Vestal  t.  Allot, 
M  Ind.  268;  Gioxton  t.  Bamor.  lOS  Ind. 228, 
2  N.  B.  601.  In  onr  own  state  this  partlcolar 
point  has  never  been  decided.  The  probate 
conit  Is  a  court  of  general  jnrlsdlctloD  In  tbe 
matters  committed  to  It,  and  in  tbe  absence 
of  proof  It  will  be  presomed  that  the  Juris- 
dictional facts  existed,  fvt  its  Jurisdiction  Is 
confined  to  the  matters  oommittsd  to  it  by 
statutes,  and,  if  it  afflrmatlTei^  appear  that 
the  Jurisdictional  facts  did  not  exist,  iti 
decrees  will  be  declared  void,  even  collater- 
ally. It  has  been  decidedly  this  court  that  tha 
fact  that  there  is  a  racancy  is  a  Jurisdictional 
fact,  and  that  the  apiralntment  of  an  adminls* 
trator  de  bonis  non  when  there  is  no  vacancy 
is  absolutely  void,  and  will  be  so  declared 
even  in  a  collateral  proceeding.  Allen  v. 
Kellam,  68  Ala.  442 ;  Matthews  v.  Dontbltt,  27 
Ala.  273»  62  Am.  Dec  766 ;  Qray's  Adm'ra  v. 
Orulse^  86  Ala.  569;  Morgan  v.  Oftaej,  73  Ala. 
222.  In  Uie  later  case  of  HoUey  t.  J<AuiBton, 
1S4  Ala.  646,  82  South.  1008,  92  Am.  8t 
Rep.  48,  the  appolntmoit  of  the  administrator 
de  bonis  n<m  Is  sustained  becaose  *1t  Is  not 
shown,  l9  tbB  averments  of  this  petition  or 
otbOTvlse,  whether  the  petitions  as  former 
administrator  had  been  discharged  by  an 
order  from  his  office  as  administrator,"  and. 
If  he  bad,  it  might  be  presumed  that  he  had 
resigned  and  then  made  the  settlemoit  Page 
660,  184  Ala.,  page  1010,  82  Bonth.  (82  Am. 
St.  Rep.  48). 

In  the  ease  now  before  the  court  no  such 
presumption  can  be  indnlged.  because  the  en- 
tire record  from  the  probate  court  Is  in  evi- 
dence duly  certified,  and  shows  clearly  that  it 
was  simply  a  flnal  winding  up  of  the  estate 
and  a  discharge  of  the  administratrix.  We 
follow  the  Indiana  cases,  because  they  seem 
to  be  based  on  sound  reasoning,  and  also 
consonant  with  the  policy  of  our  laws.  It 
is  the  evident  purpose  of  our  statutes  that 
there  shall  be  a  time  b^ond  which  the  af- 
fairs of  an  estate  must  be  considered  settled, 
and  the  property  rights  of  those  in  interest 
shall  be  at  rest  Claims  are  to  be  presented 
within  a  certain  time,  or  forever  barred. 
Parties  are  allowed  a  certain  time  within 
which  to  correct  any  errors  in  settlements 
in  the  probate  court,  after  which  they  cannot 
be  disturbed.  While  the  estate  is  In  process 
of  administration,  the  heirs  Iiold  the  lands  of 
tbe  estate  subject  to  the  right  of  the  admin- 
istrator to  subject  them  to  the  payment  of 
debts.  When  the  estate  Is  finally  settled 
and  the  administrator  discharged,  the  title 
Is  veated  absolutely  In  the  heir,  and  It  la  not 
to  be  presumed  that  it  is  the  Intention  of 
the  law,  especially  when  not  wltbln  Its  letter, 
that  these  titles  are  to  be  disturbed,  and  the 
property  made  liable  for  costs  by  successive 
adminlstratlonB,  when  the  debts  are  all  paid 


and  there  is  no  reason  why  it  Is  necessary  to 
administer.  If  any  peculiar  case  does  occur, 
not  provided  for  by  statute,  resort  should  be 
had  to  another  tribunal,  where  the  equities 
of  all  the  parties  can  be  preserved. 

It  follows  that  the  plalntlCE  was  not  en- 
titled to  recover  In  this  case.  The  Judgment 
of  the  court  is  reversed,  and  a  Judgment 
will  be  here  raidered  In  favor  of  tiu  appet 
lant 

Reversed  and  rendered. 

McOLELLAN,  a  J.,  and  TYSON  and 
ANDBB80N,  JJ.,  conciurinfr 


SOUTHBllN  BT.  CX).  T.  DOCOLASB. 
(Supreme  C!oart  of  Aiphama.  Fd).  9,  18(Xf.> 

1.  RAILSOAOB— IVJTTBT  TO  PeBSOK  Off  TEACK 

— CouPLAiirr— AxxBOATioira  of  Nbquouigb 

— SUFFICIENOT. 

A  complaint,  in  an  action  against  a  railway 
oompanj  for  iojariea  'received,  which  alleges 
that,  while  plaintiff  was  lawfully  attempting  to 
cross  the  track  within  the  limits  of  a  town,  tbe 
compBDv  through  its  serrants  "neKligentlv  and 
careleaslv  ran'*^  a  train  against  plaintiff,  In- 
juring htm,  la  good  as  against  a  demorrw. 

[Ed.  Note. — Fm-  cases  in  point,  ses  voL  41, 
Oent,  Dig.  Railroads,  U  HOT,  1110.] 

2.  SaUB— BVIDXnOB— AnHISSIBELITT. 

Where  tb»  oconplalnt,  in  an  action  against 
a  railway  company  for  injuries  received  at  a 
crossing  within  the  limits  of  a  town,  averred 
negligence  of  the  company  in  general  terms, 
plaintiff  was  not  oonnued  In  Us  evidence  to 
any  one  particular  act  of  nogUgviee. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  I  20ar^ 

8.  Same. 

Where,  In  an  action  against  a  railway 
company  for  injuries  received  at  a  croaaing 
within  a  town,  a  witness,  testifying  tliat  he 
did  not  hear  the  whistle  blow  or  the  bell  ring 
at  the  time  of  the  accident,  stated  on  oosa- 
ezamination  that  be  was  at  work  grading 
lumber  from  a  mill  in  operation,  It  was  not 
error  to  permit  tbe  witness  to  be  asked  on 
redirect  examination  if,  prior  to  the  accldoit, 
while  doing  similar  work  while  the  mill  was 
making  the  asms  ntris^  be  had  hesrd  the  bell 
ring. 

4.  Saue. 

Where,  In  an  action  against  a  railway 
company  tor  injorles  received  at  a  crossing, 
it  was  competent  to  show  the  locality  of  the 
accident,  the  conditions  making  the  crossiug 
dangerons,  and  a  knowledge  (tf  these  conditions 
on  the  part  of  the  company,  evidence  showing 
how  long  the  company  had  been  running  trains 
after  the  erection  of  a  mill  near  the  track  from 
the  platform  of  which  plaintiff  ran  across  the 
track  at  the  time  of  the  aoddent,  was  ad- 
missible, 

6.  Tbiai/~~Instbuotion8— Rbfubax,  to  Oivb— 
Errobs. 

Where  one  of  several  instructions  requested 
in  their  entirety  is  bad,  the  refusal  to  give 
them  all  Is  not  error.  • 
[Ed.  Note.— For  eases  In  pfOnt,  see  vid.  46, 
Gent.  Dig.  Trial,  S  660.] 

6.  Same— Invasion  of  Pbovincb  of  JtntT. 

Where,  in  an  action  against  a  railway 
company  for  injuries  received  at  a  crossing, 
there  was  evidence  that  the  accident  happeuM 
wltbln  the  limits  of  a  town,  an  Instruction 
that  the  evidence  failed  to  show  that  the 
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mcddent  occarred  within  the  town  waa  properly 
refused,  M  an  invasion  of  the  province  of  the 
jupj. 

7.  &AILB0AD8  —  InJUBT    AT    CBOBBIIIO  — IX- 

antuoxioHB. 
An  fautractton.  In  an  action  againat  a 
railway  company  for  Injuriea  received  at  a 
croasinv,  that,  if  the  whistle  was  not  blown  or 
the  beU  rung  while  the  train  passed  tbrougli 
the  town  in  which  the  accident  occurred,  and 
tbe  **InJnry  resulted  from  sadi  failure  to  Mow 
the  whutle  or  ring  the  bell,"  plaintiff  was  en- 
titled to  recover,  was  not  objectionable  for  fail- 
ing to  charge  that  the  negligence  complained 
of  most  have  proximately  caused  the  Injury, 
where  there  was  no  evidence  of  any  Intervening 
cause  between  the  Diligence  and  the  resulting 
injury. 
&  Sauk. 

Where,  in  an  action  against  a  railway 
company  for  Injuries  received  at  a  cnufdng^ 
tiiere  was  evideuce  affording  an  inference  that 
the  accident  occurred  in  a  certain  town,  an  In- 
■tmction  authorizing  a  recovery  if  the  accident 
occiured  In  the  town  waa  not  objecti<ntable,  as 
not  being  based  on  evidence. 

BAMB— BVIPEKCE— SuyWOIMWCY. 
Evidence  examined  in  an  action  against  a 
railway  company  for  injuries  received  by  being 
stmck  by  a  train  while  crossing  the  track,  ana 
Md  to  support  a  judgmeift  for  plaintiff. 

Appeal  from  City  Oonrt  of  Blnulivham; 
Ghai.  A.  Senn,  Jvags. 

Action  b7  Cedl  DonglaBB,  by  Us  next 
friend,  against  tbe  Sontbeni  Ballway  Ocnn- 
pany.  From  a  judsment  for  plaintiff,  dettad- 
ant  appeals.  AiSrmed. 

Behearlng  denied  June  80, 1005. 

Tbe  secMid  count  of  the  complaint,  as 
amended,  was  as  follows:  "The  plalutifT,  a 
minor  under  the  age  of  seven  years,  claims 
of  the  defendant  the  other  and  further  sum 
of  920,000  damages,  for  that  the  defendant 
operated  a  railroad  from  Anniston,  Ala.,  to 
Birmingham,  Ala.,  upon  and  over  which  the 
defaidant  ran  engines  and  trains  of  cars, 
propelled  by  steam,  for  the  transportation  of 
passengers  and  freight  for  hire;  and  on,  to 
wit,  the  Sth  day  of  January,  1901,  while 
plaintiff  was  lawfully  attempting  to  cross 
tbe  defendant's  railroad  trade  within  the 
limits  of  the  town  of  Riverside,  St  Clair 
county,  Ala.,  a  station  on  defendant's  said 
railroad,  the  defendant,  through  and  by  its 
agents  and  servants,  negligently  and  care- 
lessly ran  an  engine  and  train  of  cars  against 
plaintiff,  thereby  cutting  off  his  foot,  fractar> 
log  hta  skull,  and  braising  and  lacerating  his 
bead,  and  otherwise  bruising  and  injuring 
him,  by  reason  of  which  said  Injuries  and 
bruises  plaintiff  was  crippled  and  Injured  for 
life,  and  he  has  by  reason  thereof  suffwed 
much  bodily  pain  and  mental  anguish,  and 
will  so  continue  during  the  rest  of  his  life, 
and  has  thereby  been  rendered  leas  able  to 
work  and  earn  a  living,  all  to  his  great  dam- 
age. $20,000,  as  aforesaid." 

Cpon  tbe  trial  of  the  case  the  evidence 
showed  that  tbe  plaintiff,  a  boy  of  about  6^ 
years  of  age,  waa  struck  by  the  defendant's 
engine  at  or  near  the  village  of  Riverside, 
OD  the  main-line  track  of  tbe  defendant,  ou 
Jaunazr  S,  1901«  while  the  plaintifl  was  in 


tbe  act  of  rtmnlng  across  Hie  track,  and  tbat 
the  Tillage  of  Riverside  lay  on  the  north  side 
of  the  tracfe,  comdatlng  of  about  100  or  200 
people^  lacludliv  men,  women,  and  diildroi; 
the  oidy  stnictnre  shown  the  eridmce  to 
be  on  the  south  side  of  the  trad:  being  tbe 
planing  mill  and  sawmill  of  tbe  Lathrop- 
Hatton  Lnmber  Ckxnpany.  Next  to  Oie  plan- 
ing mill,  and  north  of  it,  were  seroral  rail- 
road tracks,  the  one  Immediately  next  to  the 
mill  being  a  side  track  of  the  defendant;  and 
four  or  five  toet  Oram  fliat  was  a  logging 
camp  of  tbe  Lathrop-Hatton  Lumber  Com- 
pany, and  about  tbe  same  distance  from  the 
last-named  track  was  the  main  line  of  tbe 
defendant,  and  next  to  that,  and  on  tbe  ex- 
treme  north  of  It,  there  was  another  side 
track.  At  the  time  of  the  accident  there  was 
a  logging  engine  and  some  cars  on  the  logging 
track,  which  obscured  the  view  of  the  en- 
gineer and  train  crew  of  the  defendant,  so 
that  their  oonld  not  see  and  did  not  discover 
tbe  plaintiff  before  he  was  struck.  The  plain- 
tiff had  come  with  his  brother,  older  than 
himself,  from  the  village  to  see  his  father, 
who  woi*ed  in  the  planing  mill,  and  the  two 
b<^s  wOTe  in  tbe  act  of  returning  from  the 
planing  mill  to  tbe  village  when  the  accld^t 
occurred ;  tbe  older  boy,  who  was  not  injured, 
going  ahead  of  the  plaintiff  and  passing  oyer 
the  main  line  Immediately  before  the  acci- 
dent occurred.  The  plaintiff  ran  from  the 
platform  of  the  planing  mill,  across  the 
tracks  that  Intervened  between  the  planing 
mill  and  the  main  line,  passed  immediately 
behind  tbe  logging  train,  and  just  as  he 
stepped  from  behind  this  train,  across  the 
place  between  the  two  tracks,  onto  the  main 
line,  he  was  struck.  The  train  was  going 
at  a  speed  variously  estimated  at  from  8  to 
16  miles  an  hour,  and  was  slowing  up  for  the 
stetion,  aoo  or  400  feet,  or  further,  west  of 
the  place  where  the  accident  occurred.  The 
engine  stopped  at  the  tank  just  beyond  the 
station  house,  before  It  was  ascertained  by 
tbe  train  crew  that  the  boy  had  been  struck 
by  the  train,  it  was  a  regularly  scheduled 
train,  passing  there  every  day  about  6  o'clock 
In  the  afternoon.  The  depot  or  stetion 
house  was  situated  also  on  the  north  or  vil- 
lage side  of  the  track.  A  street  of  the  vil- 
lage, known  as  Riverside  street,  came  up  to 
the  right  of  way  on  the  north  side,  as  shown 
by  the  map,  whli^  is  made  a  part  of  the 
record,  and  stopped  there.  It  was  not  c^en 
or  used  across  the  tracks;  but  there  was  a 
plank  walkway,  which  bad  been  built  by  the 
planing  mill  owners  across  the  track  some 
years  before  that  for  tbe  use  of  vehicles, 
which  plankway  was  used  in  going  to  and 
from  the  mill  by  tbe  employes,  and  per- 
haps others.  There  was  some  passing  across 
the  tracks  from  the  mill  to  tbe  village  side, 
and  vice  versa,  by  employ6s  of  tbe  mill.  The 
track  was  straight  from  the  bridge  over  the 
river  to  the  place  where  the  accident  oc- 
curred, a  distence  of  pwhape  400  or  600  feet, 
and  for  a  distance  bearond  tbat  In  the  di- 
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recttwa  team  which  the  train  came,  making 
a  dlfitance  of  a  quarter  of  a  mile  or  more  from 
BiTwslde  station.  Hie  engineer  was  at  his 
port  of  duty,  and  keeping  a  lookout  ahead; 
but  his  view  was  obetmcted  by  the  log- 
ging engine  and  train,  and  by  the  boiler 
and  machln«7  of  hli  engine.  The  flre- 
mao  was  baxk  on  the  tank  of  the  engine  at- 
tending to  some  necessary  dnty,  bnt  in  the 
fireman's  place  In  the  gangway  of  the 
engine  was  the  front  brakeman,  who  was 
keeping  a  lof^oot  ahead  and  did  not  see  the 
plaintiff  before  he  was  Injured.  The  boy 
came  onto  the  track  from  behind  the  logging 
train,  so  close  to  the  advancing  engine  that 
even  if  seen,  no  preventive  effort  at  that  time 
would  have  avoided  the  Injury.  The  above 
facta  are  undisputed. 

The  only  facts  In  dispute  were  whether 
or  not  the  whistle  was  blown  or  the  engine 
bell  rung  at  abort  intervals  while  passing 
from  the  river  bridge  to  the  station ;  wbetber 
or  not  the  point  where  the  acddoit  occurred 
could  have  been  said  to  be  within  the  limits 
of  the  Tillage,  the  defendant  contending 
that  the  village  waa  all  on  the  north  side 
of  the  track  where  the  accident  occurred, 
the  nearest  house  being  some  distance  from 
the  track;  also,  as  to  the  exact  rate  of  the 
speed  of  the  train.  There  was  evidence 
in  favor  of  the  plalntUf  tending  to  show 
that  the  accident  occurred  In  the  village  of 
Blverslde.  During  the  examination  of  George 
Qarrett,  a  witness  for  the  defendant,  he 
testlfled  that  he  was  the  engineer  in  charge 
of  the  engine  at  the  time  that  the  plaintiff 
was  hurt;  that  he  had  been  running  an  en- 
gine by  the  place  where  the  accident  oc- 
curred for  about  nine  years;  that  the  plan- 
ing mill  bad  be«i  there  ftUly  that  length  of 
time;  that  the  side  track  had  been  at  such 
place  for  many  years,  bnt  that  the  railroad 
track  had  been  there  only  a  year  or  so  before 
the  ac<ddent  On  the  cross  examination  of 
this  witness  the  plaintiff  asked  him  the  fol- 
lowing  qnestlon:  "in  passing  the  town  oi 
Riverside,  yon  frequently  saw  cars  and  an 
engine  on  the  railroad  track  and  side  track, 
did  yon  not?"  The  defendant  objected  to 
this  question  on  the  ground  that  it  called 
toe  incompetent  and  Immaterial  testimony. 
The  oonrt  overruled  the  objection,  and  the 
defendant  excepted.  The  witness  answered. 
"Yes." 

Among  the  written  charges  given  by  the 
court  at  the  request  of  the  plaintiff,  and  to 
the  giving  of  each  of  which  the  defendant 
separately  excepted,  was  the  following:  "If 
the  jury  believe  from  the  evidence  that  the 
defendant  Injured  the  plaintiff  in  the  town 
of  Riverside,  as  Is  alleged  in  the  complaint, 
and  that  the  whistle  was  not  blown  nor  the 
bell  rung  at  Intervals  or  coDtinuously  while 
the  defendant's  train  was  passing  through 
the  town  of  Riverside,  prior  to  the  time 
of  the  accident  where  the  Injury  occurred, 
and  that  the  injury  resnlted  from  socta  fall*  i 
nre  to  blow  the  whistle  at  ring  the  bell,  the 


plaintiff  Is  entltlea  to  ncoTsr."  Ttie  nlntb 
charge  requested  by  tiie  defendant  was  am 
follows:  '"Tbe  erldenoe  In  this  case;  if  70U 
believe  It;  fails  to  show  Out  the  saddoit 
happened  within  the  town  of  Riverside" 

James  Weatberly,  for  appelUut  BaSXb  & 
Smith,  for  ai^lee. 

DOWDBLL,  J.  The  plaintiff,  a  minor,  bx 
next  friend,  J.  B.  Douglass,  warn  the  SoaOi- 
em  Railway  Company  to  recover  damages 
for  injuries  received  on  account  of  n^Ugence 
of  defendant's  servants  or  agents  in  the  oper- 
ation of  one  ct  Its  trains.  The  complaint 
contained  two  connts,  both  of  which  -wen 
predicated  on  simple  negligence.  A  demurrer 
was  Interposed  by  the  defwdant  to  the  sec- 
ond oonnl;  as  amended,  which  w&b  oraniled 
by  the  conrt  The  action  of  ttie  court  in 
OTerrnllng  the  demmrrer  is  assigned  as  emr, 
but  this  assignment  is  not  insisted  on  in 
argument  Moreorw,  the  count  draiurred 
to  stoted  a  good  cause  of  action.  No  earn 
was  committed  In  orarrullng  the  demurrw. 

In  both  counts  of  the  complaint  the  nei^i- 
gence  of  defendants  sorvants  in  the  operation 
of  its  train,  causing  the  injury,  is  anrred 
In  genoral  tenns.  VnAec  the  stote  of  the 
pleading,  the  plaintiff  would  not  be  confined 
In  the  Introduction  of  his  evidence  to  any 
one  particular  n^llgent  act  The  Aillure 
to  ring  the  bell  at  the  time  of  the  acddent 
was  one  of  the  issues  Involved.  The  witness 
J.  C.  Wood,  oamlned  on  behalf  of  the  plain- 
tiff, testified  on  direct  examination  that  he 
was  on  the  front  part  of  the  planing  mill, 
and  about  40  feet  from  the  railroad  track, 
and  that  he  did  not  hear  the  whistle  blow  or 
the  bell  ring.  It  was  drawn  out  on  the 
cross-examination  of  this  witness  by  the  de- 
fendant that  the  witness  "was  busy  at  work 
grading  lumber,  inspecting  lumber  from  the 
machine  as  It  comes  out";  that  the  plain- 
ing mill  was  in  operation;  and  that  "there 
was  a  great  deal  of  noise  going  on  around" 
the  witness.  On  redirect  examination,  plain- 
tiff's counsel  asked  witness  the  following 
question:  'Prior  to  this  time,  while  the 
machinery  was  going,  making  the  same  noise 
it  was  on  the  day  of  the  accident  and  you 
were  doing  similar  work,  had  you  ever  heard 
the  bell  ringing?"  The  bill  of  exceptions 
recites:  *^o  this  question  the  defendant 
objected  as  Illegal  and  Incompetent"  The 
objection  was  overruled,  to  which  ruling  an 
exception  was  reserved,  and  the  witness  an- 
swered, "Yes,  sir;  I  heard  it"  The  theory 
of  the  cross-examination  was  to  show  that  on 
account  of  the  noise  of  the  planing  mill,  etc, 
the  bell  might  have  been  ringing  at  the  time, 
and  yet  the  witness  not  have  heard  it  The- 
evldence  sought  to  be  elicited  by  the  question 
objected  to  was  in  rebuttal  of  this  theory. 
The  objection  as  made,  whether  referred  to 
the  question  or  to  the  evidence  sought  to  be 
elicited,  was  general  Neither  the  queetion, 
nor  the  evidence  sought  by  It  was  patently 
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bad.  The  qoMtion  faypotbealzed  similar  oon- 
dlUona,  and*  If  in  Oils  n«pect  It  did  not  C11II7 
bypotbealBe  the  condition,  the  objecticoi  on 
titiat  acommt  ahonM  ban  tMsn  Bpedflc.  No 
objection  waa  made  to  tba  answer  of  the  wlt- 
neaa.  This  witnaaa  waa  tben  naked  by  the 
idalntUTa  ooanael:  "How  long  liaa  tbe 
Bontbnn  Road  been  mnninr  tralna  of  ears 
hj  Out  planing  mill  after  It  waa  wected  there 
and  In  (deration,  according  to  yonr  know- 
ledge?" Tbe  bill  of  exceptlona  recites  aa 
foUowa:  "Defuidant  objected  to  tbls  quee- 
tion  aa  immaterial,  which  objection  was  by 
tbe  court  orerruled,  and  the  defendant  ex- 
cepted.** The  witness  answered,  "Four  years 
that  I  know  ot**  Tbae  waa  no  objection 
made  to  the  answer,  m  motion  to  exclnde. 
At  the  stage  of  tbe  trial  at  wbldi  tbla  qoea- 
tlon  was  asked,  It  was  competoit  for  the 
plaintiff  to  show  the  locality  of  the  accident, 
the  then  exlatlzig  conditions  and  surronndings 
tending  to  make  the  crossing  of  tbe  trade  at 
that  place  by  footmen  more  than  ordinarily 
perilous  from  passing  trains,  and  a  knowledge 
of  these  conditions  on  tbe  part  of  the  defoi- 
dant's  servants.  To  thla  end,  the  evidence 
soi^ht  to  be  elicited  was  material  If  for 
any  reason,  either  In  the  failure  of  the  proof 
to  show  that  the  aurroondings  rendered  the 
crossing  more  than  ordinarily  perilous,  or  by 
subsequent  rulings  of  tbe  court,  the  evidence 
became  immaterial,  the  defendant  could  have 
asked  to  have  the  same  excluded,  and  tbls 
It  failed  to  do.  There  was  no  reversible 
error  committed  In  ov^uling  the  objection 
on  tbe  ground  as  stated.  For  like  reasons 
there  was  no  error  in  ovoruling  the  objection 
to  questions  asked  defendant's  witness  George 
Garrett  by  plaintiff  on  the  cross-examination 
of  said  witness. 

On  the  conduslon  ot  the  evidence,  and  after 
the  court  had  given  several  written  charges 
at  the  Instance  of  the  plaintiff,  the  bill  of 
exceptions  recites  as  follows:  "Thereupon 
the  defoidant  requested  tbe  court  to  give 
the  following  written  charges,  numbered  2, 
7,  9,  13,  16,  18,  17,  and  18  In  words  and  fig- 
ures as  follows  [setting  out  the  chargeaj"— 
and  at  the  conclusion  states :  "But  tne  court 
refused  to  give  each  of  said  written  charges, 
and  to  the  refusal  of  the  court  to  give  each 
of  said  written  charges,  the  defendant  then 
and  there  In  open  court  duly,  severally,  and 
separately  excepted."  Under  tbe  authority 
of  Verberg  v.  State,  187  Ala.  73,  34  South. 
848,  tbe  defendant's  request  of  the  court  to 
give  said  written  charges  "must  be  construed 
as  a  request  to  give  them  In  their  entirety." 
Yeats  V.  State  (at  the  present  term)  38 
South.  760.  So  construing  the  request,  if 
any  one  of  tbe  charges  was  bad,  there  waa 
□0  error  In  refusing  all  of  them.  Rarden  v. 
Cunningham.  186  Ala.  263,  34  South.  26. 
Among  these  charges  some  were  patently  bad, 
but  we  need  to  call  attention  only  to  cliarge 
numbered  9.  Ttiis  charge  was  clearly  an 
invasion  of  the  province  of  the  Jury,  as  there 
was  evldenoe  wblcta  tended  to  show  that  tbe 


accident  bappened  witbln  tin  town  ot  Rlver^ 
Bida 

Tbe  Mily  ciiarge  slrai  at  tbe  request  of 
tbe  plalntifl  that  la  iadsted  tm  In  argument 
by  aroellanfa  coanatA  aa  bdng  erroneona  ia 
cbarge  nnmbered  1.  Tlila  dia^e,  with  pro- 
per  taTpotiuBla,  la  predicated  npon  a  fallnra 
ot  tiie  defendant  servants  to  omply  vrlth 
the  statutory  requirement  aa  to  tbe  blowing 
of  the  whistle  or  ringing  the  bell  while  pas- 
sing through  tbe  town  of  Rlwslde,  and  con- 
cludes as  fbllows: 

"And  the  Injnry  resulted  from  such  failure 
to  blow  the  whistle  or  ring  the  bell,"  etc 
While  it  la  tme  tbat  tbe  negligence  com- 
plained of  most  proximately  cause  the  injury, 
still  the  diarge,  in  tlie  tmiission  of  the  word 
"proximately"  aftw  the  word  "injury"  Is  not 
thereby  rendered  Tidona.  There  la  no  pre- 
tense wbatevw  of  any  intervening  cause  be- 
tween the  aHeged  n^Ugence  and  the  result- 
ing Injury  which  in  tbe  remotest  degree  even 
contributed  to  the  Injury.  In  tbls  respect  the 
evidence  was  without  dispute.  It  was  open 
to  the  defendfant  to  ask  an  explanatory 
charge,  if  the  Instruction  given  called  for 
sucti. 

The  only  other  insistence  In  argument  of 
error  In  the  giving  of  this  charge  Is  based  on 
the  idea  that  there  waa  no  evidence  that  the 
Injury  was  Inflicted  within  tbe  town  of  River- 
side. There  was  sufficient  evidence  to  af- 
ford the  Inference  tliat  the  accident  occur- 
red in  the  town.  There  Is,  therefore,  no  mer- 
it In  this  contention. 

We  have  carefully  considered  the  evidence, 
and  under  the  rule  laid  down  in  the  leading 
case  of  Cobb  v.  Malone,  92  Ala.  680,  9  Sontb. 
738,  and  which  has  been  followed  in  other 
cases,  we  cannot  say  that  the  trial  court  com- 
mitted error  In  overruling  the  motion  for  a 
new  trial.  We  fall  to  find  any  reversible 
error  In  the  rec(Hrd.  and  the  Judgment  must  be 
affirmed. 

Affirmed. 

McCLELLAN,  O.  J.,  and  HABALSON  auA 
DBNSON,  JJ.,  - concur. 


TBADBBS'  INS.  GO.  T.  LETCHBB. 
rSnprone  Oonrt  of  Alabama.  Hay  11,  1905.)> 

1.  iKsuuNCB— Fiu  PoLiOT— SnFUUTiona 

AS  TO  AOCOUKTS-^PLUniHG  StIPDUTIOH— 

SurnoiBHCT. 

A  plea,  in  an  action  on  a  fire  policy  insor- 
ing  household  furniture,  alleffiag  tliat  tbe  policy 
provided  tbat  the  insured  should  produce  for 
examination  all  bills,  and  that  he  tailed  oa 
demand  to  produce  bills  showing  from  whom  be 
bought  the  property,  was  bad  tor  failing  to  aver 
that  the  Insured  was  bound  to  comi^  with  the- 
provirion. 

2.  Sams— SnpuuTioiiB— ApPLiOABiiirrT. 

A  stipulation,  In  a  policy  iDsuriog  house- 
hold goods,  that  the  insured  shall,  when  re- 
quired, produce  "all  books,  accounts,  bills,  in- 
voices," etc.,  does  not  Impose  any  obligation  co 
the  insured  with  respect  to  tiie  property  oovereA 
hy  the  policy. 
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3.  Sake— Waives. 

Where  a  fire  poUcj  stipnlates  that  procnx^ 
inc  additional  insnrance  ahall  render  the  policy 
void,  unleae  otherwise  provided  by  agreement 
indorsed  thereon,  the  failure  of  the  insurer  to 
claim  a  forfeiture  within  a  reasonable  time 
after  knowledge  of  the  procorement  of  addition- 
al inanrance  is  a  waiver  of  the  stipolatlon. 

[Bd.  Note. — For  eases  in  point,  sea  toL  28, 
Cent.  I>Ig.  Insurance,  H  M2, 1088.] 

4.  Bams. 

To  bind  an  Insnrer  by  a  waiver  of  the 
stipulation  in  a  &re  policy  rendering  It  void  on 
the  procurement  of  additional  ineoraoce,  it  Is 
necessary  to  wove  that  the  insorer  had  knowl- 
'«dg«  of  the  actional  Insurance,  and  that  suh- 
sequently  Its  conduct  was  snch  as  to  rea8(mably 
Imply  a  purpose  not  to  insist  on  a  forfeiture. 

[Bd.  Note.— For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Inanrance,  i  992.] 

5.  Saiw— Khowlbdob  or  AoEnx— Bmor  ab 
KnowLBDGB  or  Pbiwcxpal. 

Where  an  annt  of  a  company,  after  pro- 
cQrlfig  a  fire  policy  stipulated  that  it  should 
he  void  on  procuring  additional  Insurance 
procnted  additional  insurance  in  another  com- 
pany, ^ther  as  its  agent  or  as  tlie  agent  of 
the  insnred,  the  knowledge  of  the  additional 
insurance  acquired  by  the  agent  was  not  knowl- 
edge of  the  company  issuing  the  first  policy, 
since  it  was  not  acquired  by  him  while  traos- 
aeting  ita  bnainess  aa  its  agent. 

tBd.  Note.— For  cases  in  point,  see  vol.  28, 
Cent  Ois.  InMtranee,  H  989,  970,  972.] 

"0.  Saicb— Waitkb  or  Stifui.atxoiib— Px.bad- 

IHQ8— SornciKHCT. 

A  pleading,  in  an  action  on  a  fire  policy, 
wliich  alleges  that  a  third  person,  who  was  at 
the  time  of  the  issuanoe  of  the  policy  the  gen- 
eral agent  of  the  insurer,  with  authority  to 
waive  the  provision  In  the  policy  with  respect 
to  the  effect  of  procuring  additional  insurance, 
consmted  to  additional  insurance,  and  that  he 
was  at  the  time  of  the  Issuance  of  the  addition- 
al Insnrance  the  general  agent  of  the  insurer, 
or,  if  the  ageoCT  had  ceaaed,  the  insured  had 
DO  knowledge  thereof,  sufficieotiy  alleges  that 
the  third  pemon.  as  the  agent  of  the  insurer, 
agreed  ana  oonsented  to  additional  insuranoe, 
thereby  waiving  the  provision  as  to  addition- 
al insurance  as  against  a  demurrer  on  the 
ground  that  it  does  not  allege  that  the  third 
person  was  at  the  time  of  the  procurement  of 
the  additional  Insurance  the  ag«nt  of  the  in- 
surer, or  that  be  was  holding  nImseU  out  as 
its  agent 
7.  Saue. 

A  pleading,  in  an  action  on  a  fire  policy, 
whidi  alleges  uat  a  third  person  was,  at  the 
time  of  the  Issuanoe  of  the  policy  sued  on,  the 
agent  of  the  Insurer,  with  authority  to  waive 
tne  provision  In  the  policy  with  respect  to 
additi(Hial  insurance;  that  sutiseqnently  the 
agency  of  the  third  person  was  teimlnated 
without  notice  to  the  insured ;  that  the  Insured, 
without  knowledge  of  the  termination,  applied 
to  the  third  person  for  additional  insurance; 
and  that  he,  without  notifying  the  insured  of 
the  termination  of  his  agency,  procured  ad- 
ditional Insurance  from  another  Insurer — does 
not  show  a  waiver  ot  the  atipulation  as  to  ad- 
ditional insurance. 

Ai4>eal  from  Clt7  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  r^rted." 

Action  by  3.  G.  Letcher  against  the  Trad- 
ers' Insurance  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

The  defendant  pleaded  the  general  issue 
and  the  following  special  pleas:  "(2)  That 
In  the  policj  vt  insurance  lasned  bj  tiie  de> 


fendant  to  the  plaintiff  there  was  the  fol- 
lowing clanae,  to  wit:  Tbla  wtlre  policy, 
unless  otherwise  provided  by  agreement  In- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  In- 
snrance,  whether  ralld  or  not,  <m  property 
covered  In  whole  or  tn  part  by  this  policy.* 
And  defendant  saith  that  after  said  policy 
was  Issued,  and  on.  to  wit,  during  tiie  month 
of  November,  1902,  the  plaintiff  did  procure 
other  and  additional  insurance  on  the  v^op- 
erty  Insured  by  the  policy  sued  (m  In  this 
cause  in  the  Lond<Mi  Insurance  Company  to 
the  extent  of  fSOO,  and  that  no  agreement 
for  aald  additional  Insurance  was  ever  in- 
dorsed on  said  policy  or  added  thereto  by 
the  defeidant  (3)  That  there  was  a  dansa 
in  the  policy  which  was  the  basis  of  tills 
suit  in  the  followliu!  language,  to  wit:  The 
insured,  as  often  as  required,  *  •  •  shall 
produce  for  examination  all  books,  aecounts, 
bills,  InTt^ces,  and  other  vouchers,  w  cer- 
tified copies  tibraeof,  if  original  be  lost  at 
snch  reasonable  place  as  mi^  be  designated 
by  this  cmnpany  or  Its  representative,  and 
shall  permit  extracts  or  coptos  thereof  to 
be  made.'  And  defoidaiit  saltb  tbat  after 
the  alleged  loss  occurred  and  befiore  this  suit 
d^endant  did  require  of  the  plafntlfl  fbat 
■he  produce  the  bills  showing  from  whom 
she  purchased  the  goods  alleged  to  hare 
been  destroyed  by  fire,  either  at  the  room 
of  Its  general  agent  at  the  hotel  at  Mont- 
gomery, or  at  tiie  office  of  Ite  loan  agent 
at  MontgomMy,  or  at  the  <^ce  of  ite 
general  agent  at  Atianta;  and  defei^nt 
avers  that  plaintiff  did. not  produce  ai^  bill 
or  eapy  of  a  bill  for  any  of  the  articles  al- 
leged to  have  been  lost  nor  any  certlfled  coj^ 
les  of  the  same." 

The  plaintiff  dunurred  to  the  third  plea 
on  the  ground  "that  the  policy  of  Insurance 
sued  upon  covered  household  furniture  and 
effecte,  and  It  was  not  the  intention  of  the 
parties  to  said  contract  of  insurance,  nor 
within  their  contemi^tion  when  said  con- 
tract was  made,  tbat  the  plaintiff  aihould 
keep  books  of  account,  bills,  Invoices,  or  other 
vouchera  showing  the  value  of  the  property 
covered  by  the  policy."  This  demurrer  was 
Bustelned.  To  the  second  plea  the  plaintiff 
filed  the  following  eight  special  r^licatitms: 
"(1)  That  prior  to  the  loss  complained  of  In 
the  complaint  W.  A.  Saffold  was  the  general 
agent  for  the  defendant  in  the  vldnlty  where 
the  property  covered  by  the  policy  of  Inswv 
ance  declared  upon  was  located,  with  author- 
ity from  the  defradant  to  write  insurance 
collect  premiums,  and  act  generally  as  ito 
ageat  for  such  purpose^  and  fw  the  ptu'pose 
of  makiiUE  insurance  eontracte  for  the  de- 
fendant, with  anthorlty  to  waive  the  condi- 
tions set  out  in  defendant's  plea,  and  was  the 
agent  of  the  defendant  who  entered  Into  the 
contract  sued  upon  on  behalf  of  defendant; 
that  be  waa  supplied  with  blank  pollctes 
signed  by  the  prertdent  and  secretary  of 
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defendant,  to  be  binding  on  defoidant  when 
connterslgned  by  said  W.  A.  Saffold;  that 
the  policy  of  Initirance  mied  upon  was  one  of 
■aid  policies  so  Issued  to  pI^lotifF  by  tbe  de* 
fendant,  and  was  drawn  np  and  became  bind* 
lug  aa  defendant  on  Its  baTlng  been  connteiv 
signed  by  the  said  W.  A.  Saffold.  And  the 
plaintut  alleges-  that  prior  to  the  loss  com- 
plained of  said  SafCold,  being  such  agent  of 
defendant,  was  informed  of  the  matters  and 
things  contained  In  said  plea  of  defendant; 
but  the  defendant  although  It  bad  reason- 
able time  in  which  to  do  so,  made  no  ob- 
jection diereto  prior  to  said  loss.  (2)  Said 
additional  Insurance  was  effected  by  W.  A. 
Saffold,  the  agent  of  defendant,  who  had 
authority,  as  the  agent  of  defendant,  to 
waive  the  conditions  set  out  in  said  plea; 
and  the  defendant  did  not  exiwess  its  dis- 
an>n>TaI  as  to  such  additional  Insurance, 
and  made  no  objecti<m  thereto  prior  to  the 
loss  complained  of.  (S)  Before  each  loss  oc- 
corred,  notice  of  such  additional  insurance 
was  glTen  to  the  defendant,  and  no  obJec> 
tlon  was  made  thereto  said  defendant 
prior  to  such  loss;  and  the  defendant  had  a 
reasonable  time  after  such  notice  and  before 
loss  within  which  to  make  such  objection. 
(4)  Before  such  loss  notice  of  such  additional 
tnsnrance  was  given  to  defendant  by  the 
plaintiff,  and  the  said  defendant  made  no 
objection  or  dlssmt  thereto,  and  did  not  can- 
cel the  said  i>oli(7  and  did  not  return  the  un- 
earned premium  therefor;  and  the  defendant 
had  a  reasonable  time  in  which  to  make  snch 
objection  or  dissent,  to  cancel  said  policy, 
ai^  return  said  unearned  premlmn  after 
■nch  notice  was  given  and  before  such  loss 
occurred.  (S)  Before  such  loss  occurred,  the 
deCmdan^  with  notice  of  such  additional  in- 
■orancfi^  waived  the  gfonnds  set  up  In  Its 
■econd  plea  by  fUUng  to  make  objection 
witliln  a  reasonable  time  to  such  additional 
Insnrance ;  and  the  defendant  had  a  reasonable 
time  in  whldi  to  make  objectltm  after  buOi 
notice  and  before  snch  loss  occurred.  (6>  Be- 
fore  such  loss  occurred,  the  defendant  with 
notice  of  such  additional  Insurance,  waived 
tlie  groDDdB  set  1^  in  Its  second  plea  by  fall- 
ing to  make  objection  to,  or  to  dissent  from, 
sndi  addltknal  tawnranee,  and  by  fallli«  to 
cancel  said  policy  ssd  to  repay  to  idain- 
tiff  the  unearned  premium  thereon;  and  the 
defttidant  bad  reasonable  time  within  which 
to  make  sodi  objection  and  dissent,  cancel- 
lation, and  repaym«it  after  notice  had  and 
befbre  socb  loss  oocmrred.  (7,  ss  amraide^ 
That  W.  A.  Saflicdd,  who  was  at  the  time  of 
the  lasnsnoe  of  the  policy  sued  upon  the 
general  agent  of  the  defoidant  company  In 
tte  city  and  vicinity  of  Montgomery,  Ala., 
Vith  foil  power  and  authOTity  to  waive  the 
proTMon  In  the  policy  set  forth  in  said  plea, 
and  who  as  snch  agent  Issued  to  the  plaintiff 
the  policy  sued  upon,  had,  at  the  time  such 
additional  Insurance  was  procured,  notice  of, 
and  consented  to,  snch  additional  insurance 
mentioned  In  said  plea;  and  that  the  said 


Saffold  was,  at  the  time  the  said  additional 
insnrance  was  procured,  the  general  agent 
of  the  defendant  company,  as  aforesaid, 
or,  if  such  agency  bad  ceased  at  such  ttme, 
the  plaintiff  had  no  knowledge  or  notice  of 
the  termination  of  such  agency.  Whereupon 
plantiff  says  that  the  condition  of  the  p<Hlcy 
mentioned  In  said  plea  was  waived." 

The  defendant  filed  the  following  demurrer 
to  the  replications  numbered  1,  2,  8,  4,  5,  6, 
and  7,  separately  and  severally:  "(1)  Be- 
cause said  r^tication  fails  to  allege  that  Saf- 
fold was  acting  within  the  scope  of  his  au- 
thority and  employment  when  he  was  Inform- 
ed of  the  additional  Insurance  obtained  by 
plaintiff.  (2)  Because  said  replication  falls 
to  allege  that  Saffold,  the  alleged  agent  of  de- 
fendant, was  informed  of  the  additional  In- 
surance set  up  and  mentioned  in  defendant's 
plea  while  in  the  performance  of  service  to 
the  defendant  (3)  Because  said  replication 
tails  to  allege  that  Saffcdd  was  engaged  in  any 
business  for  defendant  or  was,  at  the  time 
he  received  know  lege  of  the  additional  in- 
surance, in  the  employment  of  defendant  or 
that  said  information  was  imparted  to  him 
as  the  agent  of  the  defendant  Because 
said  relocation  seeks  to  set  up  an  estoppel 
by  mere  silence.  (5)  Because  said  replication 
falls  to  set  np  any  facte  or  conduct  on  l^e 
part  of  the  defendant  or  Ite  agent  which 
wotild  amount  to  an  estoppel.  (6)  Because 
the  plea  of  defendant  sete  np  facts  showing 
that  the  additional  Insurance  avoided  the  pol- 
icy sued  <m,  and  no  facte  are  alleged  In  the  rep- 
llcation  showing  that  defendant  did  any- 
thing or  any  act  restoring  the  policy.  (T)  Be- 
cause said  replication  fails  to  aver  that  Saf- 
fold, or  any  authorized  agent  of  the  defend- 
ant consented  to  the  addlttonal  insurance 
mentioned  In  the  plea  by  an  indorsunait  In 
writing,  as  required  by  the  stipolatlonB  in  the 
policy  sved  uooa,  as  set  np  In  the  plea."  And 
the  defendant  demnrred  to  the  seventti  repli' 
cation,  as  amended,  on  tbB  following  addition- 
al grounds:  **(1)  It  assigns  the  several 
grounds  already  asrtgned  to  said  replication. 
(2)  Because  said  plea  does  not  state  with  cer- 
tainty whether  Saffold  was  the  agent  of  de- 
fendant at  the  ttme  he  received  notice  of  the 
additional  insnrance,  but  avras  In  the  altuna- 
tlve  that  he  was  tfther  su^  agent  w,  if  not 
plaintiff  did  not  know  It  or  had  no  knowledge 
of  the  tttminatlon  of  his  policy.  <S)  Because 
said  replication  sete  np  that  SafCold's  agmcy 
may  have  tominated  before  he  consented  to 
snch  additional  insurance.  (4^  Because  said 
plea  does  not  aver  with  certainty  that  Saf- 
ttAA  was  acting  as  the  agent  of  defendant  or 
holding  himself  out  as  the  ageat  ttf  the  de- 
fendant at  the  time  be  received  notice  of  the 
additional  Insmiance."  Itie  demurrers  to 
replications  1,  2,  Z,  4,  S,  and  6  were  orer^ 
mled.  The  dmnnrrer  to  the  seventh 
Ucatlon,  as  amended,  was  sustained.  , 

The  plaintiff  then  filed  Us  el^th  replica- 
tion: **(8)  That  W.  A.  Saffbld  was,  at  the 
time  of  the  iasnance  of        policy,  sosd 
Digitized  by  LjOOQIC 


274 


89  80UTHBBN  ROPOBTBB. 


(Ala. 


upon,  tbe  agent  of  tbe  defendant  company 
In  the  city  and  vldnitr  of  Montgomery* 
Ala^  wltti  fall  poww  and  antborltr  to  wairo 
the  provision  In  fba  policy  set  forth  In  Mid 
plea;  that  ttaereafteit  the  agency  of  Saffold 
as  aforesaid  was  terminated  without  any 
notice  to  the  plaintiff;  tiiat  thereafter  the 
plaintiff*  without  any  knowledge  or  notice  of 
the  fact  that  the  agmcy  of  Saflbld  had  been 
so  terminated  as  aforesaid,  applied  to  said 
Saffold  for  alUitlonal  Insnianoe  on  the  prop- 
erty covered  by  the  policy  of  insurance  sued 
upon,  and  said  Saffold,  without  notifying 
plaintiff  that  he  was  no  longw  the  agent  of 
defendant.  Issued  to  plaintiff  additional  In- 
surance on  said  property  In  another  Insur- 
ance company.  Wherefore  plaintiff  says 
the  defoidant  waived  tbe  condition  of  the 
policy  moitioned  In  said  plea." 

The  defendant  demurred  to  the  eighth  rep- 
lication on  the  following  grounds:  **(1)  De- 
fendant assigns  Bs  grounds  of  demurrer  to  said 
repllcatlim  the  several  grounds  heretofore  as- 
signed to  replications  from  1  to  7,  IncluslTe. 
(2)  Said  replication  falls  to  aver  that  Saf- 
fold was  acting  or  pretending  to  act  as  thea- 
gent  of  defendant  at  the  time  plaintiff  applied 
to  him  for  additional  Insurance.  (3)  Said  re- 
plication falls  to  aver  that  Saffold  did  any  act 
showing  or  tending  to  show,  or  that  would 
lead  plaintiff  to  bellevo,  that  he  was  acting 
as  defendant's  agent.  <4)  Said  r^11catl(m 
shows  on  Its  face  that  plaintiff  accepted  the 
additional  Insurance  from  Saffotd  as  the 
agent  of  another  Insurance  company.  (6) 
Said  replication  falls  to  aver  that  plaintiff 
applied  to  Saffold  as  the  aeeat  of  defendant 
for  the  additional  insurance.  (6)  Said  rep- 
lication shows  on  Its  face  that,  in  the  deal- 
ings with  Saffold  about  additional  insurance, 
tbe  said  Saffold  was  acting  as  the  &gmt  of 
another  Insorauce  company,  and  was  not 
acting  as  the  agent  of  the  defendant  com- 
pany. (7)  Said  replication  falls  to  aver 
any  facts  showing  or  tending  to  show  that 
Saffold  did  anything  that  misled  plaintiff  in- 
to believing  that  Saffold  was  still  tbe  agent 
of  defendant  at  the  time  plaintiff  obtained 
the  additional  Insurance  policy  from  him." 
Tbe  demurrer  to  the  eightti  r^licatlon  was 
overruled. 

The  defendant  filed  a  rejoinder  to  r^lica- 
tlons  1,  2,  3,  4,  6,  and  6,  and  assigned  the  fol- 
lowing groimds:  "(1)  The  general  Issue. 
(2)  That  one  of  tbe  stipnlatlons  in  said  policy 
sued  on  by  tbe  plaintiff  Is  as  follows:  *Thls 
policy  Is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  Indorsed  here- 
on or  added  hereto,  and  no  officer,  agmt,  or 
other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  tbe 
terms  of  this  policy  may  be  subject  of  agree- 
ment Indorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  offlcra, 
agent;  or  rcq^eBentatlTe  dull  have  powor 


or  be  deuned  to  have  held  w  hava  waived 
Budi  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  vrittoi  nptm  or  at* 
tached  thereto^  nor  Aall  any  prlvilc^  or  per^ 
mission  affecting  the  insurance  under  flila 
policy  exist  or  be  claimed  by  tbe  Insured, 
unless  80  written  or  attached.*  And  defend- 
ant alleges  that  the  waiver  set  up  by  the  said 
repllcattons  and  r^led  upon  by  plaintiff  aa 
a  T^y  to  plea  No.  1  was  not  in  writing,  and 
was  not  Indorsed  upw,  attached,  or  append- 
ed to  said  policy.  (3)  Defendant  further 
says,  by  way  of  rejoinder  to  said  rei^lca- 
tlons,  that  Saffold,  at  tbe  time  be  received 
notice  of  the  additional  insurance,  was  not 
tbe  agent  of  defendant,  and  did  not  bold 
himself  out  to  be  Bnch  agent,  and  was  not 
doing  any  act  pertaining  to  the  business  of 
defendant"  Tbe  defendant  also  flled  spe- 
cial rejoinders  to  the  eighth  replication,  which 
It  iB  unnecessaty  to  set  forth  her^  as  said 
replication  was  held  to  be  bad  In  the  ap- 
pellate court 

The  plaintiff  demurred  to  the  seoimd  re- 
joinder on  the  following  grounds:  **(1)  It 
was  competent  for  the  defendant  to  waive 
the  [Hrovlslon  in  the  policy  moitloned  in  said 
rejoinder  In  the  manner  set  out  In  said  repli- 
cation. (2)  Under  the  facts  alleged  in  said 
reJoIndN*,  the  defoidant  waived  the  stipula- 
tion in  the  policy  set  forth  in  said  rejolndw. 
<8)  By  the  act  and  cmduct  of  the  defendant, 
or  its  agent,  the  provision  In  the  poUcy  set 
forth  In  said  rejoinder  was  waived,  notwith- 
standing the  Btat^oit  or  stipulation  thereto 
that  such  waiver  should  be  In  writing  upon 
w  attached  to  said  policy.  (4)  Saldrej<^der 
Is  not  as  broad  as  it  professes  to  be.  (6) 
Said  rejoinder  neither  denies  the  allegations 
of  said  replications  nor  sets  up  any  matter 
In  avoidance  thCTOOf."  And  the  plaintiff 
also  demurred  to  the  third  rejotoder,  and  as- 
signed the  followliv  grounds:  "(1)  Said  re- 
Joinder  denies  that  Saffold  was  the  agent 
of  the  company  at  the  time  of  notice  of  the 
additional  Insurance;  hut  it  does  not  deny 
that  Saffold  was  such  agent  when  It  Issned 
tbe  policy  sued  upon,  and  it  does  not  all^e 
that  plaintiff  was  informed  or  had  any  no- 
tice of  tbe  termination  of  such  agency.  (2> 
It  does  not  appear  from  replications  1,  2, 
and  3,  severally,  that  tbe  said  Saffold  was 
the  agmt  of  the  d^endant  company  when 
the  policy  sued  upon  wat  issued,  having  the 
authority  to  waive  tbe  provisions  to  said 
policy  mentioned  In  said  rejoinder;  yet  said 
rejoinders  do  not  allege  that  the  tnmtoatlon 
of  the  authority  of  said  Saffold  as  such  agent 
was  known  to  the  platotiff,  or  that  she  had 
any  knowledge  or  information  thereof  prior 
to  tbe  loss  complained  of.  @)  The  seventh 
r^llcation  allies  that  said  Saffold  was, 
at  the  time  said  additional  Insurance  was 
procured,  either  the  ag^t  of  the  defendant 
company,  having  the  authority  therein  men- 
tioned, or,  if  such  ag^icy  had  terminated 
after  the  Issuance  ot  the  policy  sued  up(m, 
plaintiff  had  no  knowledge  or  notice  oC  8Dd> 
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^mlnation  or  want  of  antbority  In  said  Saf> 
fold,  and  said  replication  set  np  no  mich  mat- 
ter In  avoidance  of  laid  replication  No.  7. 
(4)  The  tlilrd  replication  alleges  tbat  the 
deCiSkdant  received  notice  of  said  additional 
Inaaranoe  before  the  loss  occurred,  and  no 
objection  thereto  was  made  bj  It  prior  to 
inch  loaa,  and  no  matter  In  avoidance  there- 
itf  la  set  Dp  In  said  rejoinder.  (6)  Said  re- 
joinder Is  not  as  broad  as  It  fwofesses  to  be. 
(6)  Said  rejoinder  neither  denies  the  al- 
legations contained  In  said  r^Ucatlon  nor 
Bets  ap  any  matter  In  avoidance  thereof." 
These  demurrers  were  sustained  by  the 
court. 

Bay  Bushtoo,  for  appellant  Stelner, 
Onm  &  Well,  for  appellee. 

TT80N,  J.  Actum  on  polli^  of  fire  Insnr- 
ance.  The  property  covered  by  the  policy, 
which  was  destroyed,  was  bonsehold  and 
kitchen  fomlture. 

The  third  plea  of  defendant,  whltdi 
sought  to  set  up  as  a  defense  a  certain  term 
of  the  policy,  failed  to  aver  that  plalntllf  was 
under  any  duty  to  comply  with  It,  and  for 
this  reason,  If  for  no  other,  was  subject  to 
the  demurrer  intraposed  to  It  But  aside 
from  this,  we  feel  no  hesitancy  In  holding 
tiiat  the  clause  of  the  policy  recited  In  this 
plea  was  not  intended  to  Impose,  and  did  not 
Impose,  any  obligation  upon  the  insured  with 
ivspect  to  the  pr<^rty  covered  by  the  policy. 
The  cases  relied  upon  by  i^pellant  as  sna- 
tainlng  the  reasonableness  and  validity  of 
the  clause  requiring  the  production  of  books 
of  account  etc.,  by  the  Insured,  Involved 
losses  under  policies  covering  stocks  of  mer- 
chandise k^t  by  the  Insured  for  sale,  and 
therefore  have  no  application  to  this  case. 

To  the  second  plea  the  plaintiff  filed  eight 
special  replications,  attempting  to  set  up  a 
waiver  by  defendant  of  the  stipulation  relied 
npw  In  the  plea  as  a  defense.  The  third, 
fourth,  fifth,  and  sixth  of  these  replications 
are  copies  of  those  held  Bufi3clent  In  Alabama 
State  M.  A.  Co.  V.  Long  O.  &  8.  Co.,  123  Ala. 
667,  26  South.  655.  There  was  no  error  In 
overruling  the  demurrer  to  each  of  them. 
Manifestly,  to  bind  defendant  by  a  waiver  of 
the  stipulation.  It  is  necessary  to  trace  knowl- 
edge to  It  of  the  fact  that  the  second  policy 
had  been  procured  by  plaintiff  and  that  after 
knowledge  of  that  fact  Its  conduct  has  been 
such  as  to  reasonably  imply  a  purpose  on  Its 
part  not  to  Insist  upon  a  forfeiture  (Alabama 
State  M.  A.  Co.  V.  Long  a  &  S.  Co,  supra). 
In  the  absence  of  an  agreemrat  to  that  effect 
(Continental  Fire  Ins,  Co.  v.  Brooks,  181  Ala. 
614,  80  BonttL  876). 

The  first  and  second  of  these  replications 
aeek  to  Invoke  the  principle  of  waiver,  not 
upon  an  agreonent  but  upon  the  one  first 
pointed  out  above^  It  is  not  averred  Ui 
eittier  of  them  that  Saffold  was  acting  for 
and  In  behaU  of  defendant  as  ite  t^geat  In 


procuring  the  additional  Insurance  for  plain- 
tiff. Non  constat  he  represented  the  plain- 
tiff In  procuring  the  second  policy,  or  the 
London  Insurance  Company,  that  Issued  It 
If  he  was  defendant's  agent  at  the  time  the 
second  policy  was  issued,  the  acquisition  of 
the  knowledge  of  its  Issuance  while  acting 
for  plaintiff  or  the  London  Company  would 
not  be  the  knowledge  of  the  defendant  com- 
pany, since  it  was  not  acquired  by  him  while 
transactii^  the  business  of  defendant  as  its 
agent  Central  of  Ga.  Ry.  v.  Joseph,  125 
Ala.  818.  819.  28  South.  86,  and  cases  there 
cited.  The  demnrrw  to  these  replications 
should  have  be^  sustained. 

It  is  undoubtedly  true  that  If  Saffold  was 
the  general  &geat  of  defendant,  with  author- 
ity to  waive  the  stipulation  In  the  policy  al- 
leged in  the  plea,  and  after  his  agency  had 
terminated  he  made  an  agreement  with 
plaintiff  by  which  tiwet^mlatiMi  was  waived, 
and  abe  had  no  notice  of  the  fact  of  the  ter- 
mination of  his  agncy.  the  def aidant  would 
be  bound  by  his  agreement  with  hw.  This 
was  the  principle  asserted  and  ai^lted  in 
the  case  of  OonttneDtal  Znsnrance  Oo. 
Brooks,  supra,  which  Is  founded  <m  the  fa- 
miliar doctrine^  dure  etpressed.  that  '*wha« 
third  parties  have  dealt  with  an  agent  clothed 
with  gweral  powers,  the  agency  continues 
as  to  them,  after  revocatloo,  until  tiiey  have 
notice  thereof."  In  aneh  case  the  party  deal- 
ing with  the  agent  is  not  bound  to  Inquire  in- 
to his  authority  to  bind  his  former  principal, 
and  In  the  absence  of  notice  of  his  right  to 
represent  his  former  principal  may  assume 
that  he  has  such  authority.  The  replication 
In  the  case  last  cited,  after  averring  that 
Pennington  was  the  g^eral  agmt  of  the  com- 
pany, with  authority  to  waive  the  stipulation 
set  up  in  the  pleas,  alleged  that,  being  such 
agent  he  was  Informed  of  the  matters  and 
things  contained  in  said  pleas  of  defendant 
and  agreed  and  ccmsented  thereto.  The  aev- 
eaOi  replication,  as  amended,  doubtless  was 
Intended  to  assert  this  defense;  While  It  Is 
perhaps  defective  in  falling  to  aver  with  dis- 
tinctness and  certainty  an  agreemoit  be- 
tween Saffold,  as  agent  and  plaintiff,  it  was 
not  subject  to  any  one  of  the  asslgnmentti  of 
the  demurrer  Interposed  to  It 

The  eighth  replication  is  clearly  bad.  It 
Is  wholly  insufficient  In  Its  averm«its  to 
show  a  waiver  by  defoulant  under  eltbo-  of 
the  principles  declared  abovft  :nie  second 
and  thl^  rejoinders  by  defoidant^  to  whU^ 
a  demuTTCT  was  sustained,  were  clearly  no 
answer  to  the  third,  fourth,  fifth,  and  sixth 
repllcatkms.  It  Is  unnecessary  to  consider 
the  special  rejoinders  to  tiie  eighth  replica- 
tion, since  that  rq;klleation  haa  beoi  held  to 
be  bad. 

Reversed  and  remanded. 

HcOIiBLLAM,  a  J.,  and  DOWDBLL  and 
DBN80N,  JJ.  concur. 
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8TATB  «x  nt  TAN  DBUSBN  r.  WtLLIAHS. 

Probate  Judge. 
(Supreme  Court  of  Alabama.  May  18,  1905.) 

1.  BTA-nrrB»— Spkoiaz.  Acts— Noticb— Fubu- 
CXTIOS— SnmciENCT. 

A  Bodoe  that  appllcatibo  mmld  be  made  to 
the  LegiBlfltare  to  pass  a  law  preveutioff  the 
sale  of  spirituous,  Tinous,  or  malt  liquors,  ex- 
cept In  incorporated  cities  or  towns  within  five 
miles  of  the  Insane  Hospitals  situated  at  T. 
and  H.,  suffidently  stated  tbe  substance  of  Act 
Sept.  26.  1903  (Lot*.  Acts  1903.  p.  852).  pro- 
hibiting the  sale  of  spirituous,  etc.,  liquors 
within  five  miles  of  the  Alabama  State  Hos- 
pitals situated  at  T.  and  M..  except  fn  cities 
now  Incorporated  or  hereafter  to  be  incorporated ' 
under  the  laws  of  the  state,  and  making  a  viola- 
tion of  the  act  a  misdemeanor  punishable  by 
a  fine  or  Imprisonment,  or  both,  within  ConsL 

tlO^  prohibiting  the  passage  of  local  laws  un- 
Bss  a  notice  should  be  published  In  the  locality 
affected  stating  the  "sulwtance"  of  the  pro- 
posed law. 

2,  IirtoKHuniro  Lujitobs— Lxokhseb. 

Th«  ganezal  atatntes  applicable  to  the  Issn- 
anoe  of  a  license  to  sell  intoxlcatiog  Uqam 
obtain  in  Mobile  county. 

8.  SaMK— MlNIBTERIiX  I>DTT — MA.NDAinTB. 

The  issuance  of  a  license  for  the  sale  of  In- 
toxicatipg  Ilguon  by  a  Jud^  of  probata  under 
the  general  statutes  Is  a  ministerial  duty,  which 
he  may  be  con^>elled  to  perform  by  mandamus. 

[Sd.  Note. — For  coses  in  point,  see  roL  29, 
Gent  Dig.  Intoxicating  Liquors,  {  7SJ 

McOlellan,  G.  J.,  and  Haralson  and  Densut, 
JJ.,  dissenting  In  part. 

Ameal  from  drcnit  Court.  Mobile  County ; 
Samuel  B.  Browne^  Judge. 

"To  be  offlcCaUy  nported." 

Mandainns  by  the  state,  on  tbie  relation  of 
John  M.  Tan  Detuen.  against  Price  Williams. 
Jr..  Judge  of' probate  of  Mobile  county.  Frcon 
a  Judgment  deoyli^  the  writ,  relator  appeals. 
Affirmed. 

McAlpine  &  Bobinaon.  for  appellant.  John 
B.  Thompklns,  for  appellee. 

DENSON,  J.  This  Is  a  proceeding  by 
mandamus  Instituted  by  John  M.  Van  Deusen 
against  the  Judge  of  probate  of  Mobile  county 
by  which  It  is  soi^ht  to  compel  the  issuance 
to  the  relator  of  a  license  to  retail  beer  and 
other  malt  liquors  at  Mt  Vernon,  In  Mt 
Vernon  prednct,  In  Mobile  county.  It  la 
conceded  that  the  relator  complied  with  the 
statutory  proTisIona  leading  up  to  the  grant- 
ing of  the  license,  bnt  the  Judge  of  probate 
refused  to  Issue  the  license  npon  the  ground 
that  by  an  act  of  the  Legislature  approved 
September  26,  1903,  the  sale  of  spirituous, 
vinous,  and  malt  liquors  at  Mt  Vernon  was 
prohibited. 

The  relator  alleges  that  the  act  of  Septem- 
ber 26,  1903  (Loc.  Acts  1903,  p.  352),  waa 
enacted  in  violation  of  section  106  of  the 
CkMistitutlon.  and  Is  therefore  void.  The 
title  of  the  act  Is  as  follows,  namely:  "An 
act  to  prevent  the  sale  of  spirituous,  vinous 
or  malt  liquors  within  five  miles  of  the  Ala- 
bama Insane  Hospitals  situated  at  Tusca- 
looaa  and  Mt  Vemon,  except  In  Incorporated 
cities  and  towns,  and  to  provide  punishment 


tor  violations  of  this  act**  Section  1  of  tti* 

net  prohibits  the  sale  of  spirituous,  vinous, 
or  malt  liquors  within  five  miles  of  the  Ala- 
bama Insane  Hospitals  situated  at  Tusca- 
loosa and  Mt  Vernon,  except  In  dtles  now 
Incorporated  or  hereafter  to  be  Incorporated 
under  the  laws  of  Alabama.  Section  2  makes 
the  violation  of  the  act  a  misdemeanor,  and 
fixes  tbe  punishment  at  a  fine  of  not  less 
than  $50  nor  more  than  $500,  or  bard  labor 
tor  the  county  for  not  more  than  six  months, 
one  or  both.  Section  8  provides  that  the  act 
shall  take  ^ect  from  and  afto*  tbe  let  day 
of  January,  1904.  The  notice  that  was  given 
of  the  Int^tlon  to  apply  for  the  enactment 
of  the  law,  as  found  in  the  House  and  Senate 
Journals,  Is  as  follows,  'to  wit :  "Notice  la 
hereby  given  tltat  appUcatlcni  will  be  made  to 
tiie  L^lslatnre  when  It  meets  In  S^tember 
to  pass  a  law  preventing  tbe  sale  of  spiritu- 
ous, vinous,  or  malt  liquors  except  In  incor- 
porated cities  and  towns  within  five  miles  of 
the  Insane  Hoq»ltals  sitoated  at  Toacaloosa 
and  Mt  TerDon."  See  Houm  Journal,  p. 
1279;  Sonate  Joomal,  p.  191&  The  notice 
waa  publlahed  in  Tnscalooaa  and  in  MobUeu 
Section  106  of  £be  Gonatltntloii  prohibits  tbe 
passage  the  L^slatnre  at  any  {Hrlvata  ox 
local  law  unless  notice  of  the  Intmtion  to 
apply  tiierefior  shall  have  been  published  in 
the  comity  or  countleB  where  the  matt«  m 
thing  to  be  affected  may  be  situated,  wbldi 
notice  shall  state  tbe  substance  of  the  pro- 
posed law,  and  be  publl^ed  at  least  onoe  a 
we^  for  four  consecutive  weeks  in  some 
newspaper  published  in  such  county  or  coun- 
ties, and  proof  by  affidavit  that  said  notice 
has  been  given  shall  be  exhibited  in  each 
house  of  the  Legislature,  and  said  proof 
spread  upon  tbe  Journal.  The  section  further 
provides  that  the  courts  shall  pronounce  void 
evary  special,  private,  or  local  law  which  the 
Journals  do  not  affirmatively  show  was  passed 
in  accordance  with  the  provisions  of  this 
section.  By  this  section  the  question  wbetbw 
dne  notice  was  given  is  made  a  matter  for 
Judicial  revision;  and  it  Is  the  imp^tlve 
duty  of  the  courts  to  pronounce  void  q>eclal 
or  local  laws  that  are  not  passed  In  accord- 
ance with  the  requirements  of  the  section. 

It  Is  urged  by  the  appellant  that  three  of 
the  provisions  of  tbe  act  under  consideration 
were  not  comprehended  in  the  published  no- 
tice, viz.  (1)  The  provision  which  Imposes 
punishment  for  the  violation  of  the  law;  (2) 
the  provision  that  the  law  should  not  apply 
to  cities  and  towns  incorporated  after  the 
passage  of  tbe  act;  and  (8)  the  provision 
Uiat  the  law  should  not  take  effect  until  Jan- 
uary 1,  1004.  Appellant's  coimsel  state  in 
their  brief  that  their  chief  contention  la  that 
the  notice  given  was  fatally  defective.  In  that 
it  utterly  failed  to  refer  to  the  character  of 
the  penalty  to  be  Imposed  for  violation  of  the 
prohibitory  statnte,  or.  Indeed,  to  state  that 
there  would  be  any  penal^  whatever  on- 
bodied  in  tbe  law.  In  tbe  case  of  WaUaoe  v. 
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Board  of  Berenoe  of  Jefferson  county,  140 
Ala^  on  pace  002,  87  South.,  on  page  828, 
the  court,  veaUng  through  Mr.  Justice  Har- 
alson, with  referoice  to  section  106  of  the 
OrantitnUon,  aald:  rcbe  word  *salwtaiiee'  as 
onployed  In  the  wctlon  cannot  be  said  to  be 
vrnonjmDas  with  'snhjeclf  or  mere  porpoee. 
It  means  tin  ooocntlal  or  material  part; 
tminui  abiMiact;  compendinm;  meaning. 
W<arcetCT*B  Diet"  Speaking  farther  apon 
tbe  mbject  tin  ooort,  after  quoting  from  the 
debate  had  in  the  oonTentton  on  the  subject, 
■aid:  "From  this  It  would  seem  that  It  was 
intended  that  the  essential  or  material  part, 
the  essence,  the  meaning,  or  an  attract  ae 
compendium  of  the  law,  was  to  be  given,  and 
not  its  mwe  purpose  or  subject"  Surely  the 
character  of  the  offense  which  a  person  would 
be  guilty  of  by  an  infraction  of  the  proTlslons 
of  the  act,  whether  a  misdemeanor  or  a  felo- 
ny, and  the  nature  and  quality  of  tbe  punish- 
ment to  be  Imposed,  whether  by  Imprison- 
ment in  the  penitentiary  or  at  hard  labor  for 
the  coun^,  or  whether  merely  by  fine,  are  im- 
portant matters.  Couid  there  be  provisions 
which  would  strike  closer  to  the  substance 
of  the  act?  Tbe  ivrohlblUon,  without  the 
penalty,  would  be  nugatory.  And,  as  sug- 
gested in  brief  of  counsel  for  appellant; 
**while  all  the  dtlsens  of  a  community  might 
by  petition,  or  by  personal  persuasion,  oppose 
the  enactment  of  a  prohibition  law  which 
contained  a  very  severe  punishment,  yet  they 
might  with  complacency  contemplate  tbe  pas- 
sage of  an  act  which  simply  Imposes  an  in- 
slgniflcant  fln&  So,  also,  they  might  rise  up 
in  arms  agalnut  legislation  declaring  the  sell- 
ing of  beer  a  felony,  while  th^  would  raise 
no  voice  against  a  similar  law  making  such 
•ffense  a  misdemeanor."  It  may  be  conceded 
that  the  notice  published  expressed  the  pur- 
pose and  subject  of  the  act  but  we  have  seen 
that  this  will  not  satisfy  the  constitutional 
requirement  The  essential  or  material  part 
the  essence,  the  meaning,  or  an  abstract  or 
compendium  of  the  law,  must  be  given  In  the 
notice,  and  not  its  mere  purpose  or  subject 
Wallace  t.  Board  of  Revenue,  supra. 

It  has  been  suggested  that  the  notice  pub- 
lished was  sufficient  to  put  the  people  on 
notice  that  a  prohibition  law  would  be  ap- 
plied for,  and  that  the  remainder  of  the  law. 
Including  the  nature  of  the  offense  and  pun- 
ishment  were  matters  of  detail  to  be  deter* 
mined  by  the  Legislature.  The  word  "detail" 
means  a  minute  portion;  one  of  the  small 
parts;  a  particular;  an  item.  The  word  Is 
used  chiefly  In  tbe  plural,  as  the  details  of  a 
scheme  or  a  transaction.  Wetwter'e  Inter- 
national Dictionary.  We  cannot  accede  to 
the  pnqpoaltion  tiiat  the  character  of  the  of' 
fense  which  a  statute  stamps  upon  the  viola* 
tlon  of  Its  provisions,  and  the  punishment 
imcrlbed  19^  its  terms,  are  minute  portions 
er  nnall  parts  of  tiie  Abatute ;  that  they  are 
mattws  of  detalL  On  the  cmtrary,  we  think 
thsgr  are  -rtrj  material  parts*  and  of  the  very 


ossonce  and  snbetonoe  of  tt  While  ttie  notice 
published  may  have  opreesed  tbe  purpose  of 
the  statute,  and  may  have  been  sufficient  to 
have  given  notice  In  a  general  way  as  to  the 
charactor  of  the  law,  yet  we  cannot  hold  that 
tbe  substance  of  tbe  aiactmoit  was  embraced 
In  the  notice.  The  positive  reqnirememt  of 
the  OonstltDtlon  la  that  the  notice  shall  state 
tbe  substance  of  the  proposed  law,  and,  the 
notice  in  this  case  failing  to  state  the  snb- 
stance  of  the  proposed  law,  under  tbe  manda- 
tory claxise  of  section  106  of  the  Constitution, 
tt  is  oar  duty  to  declare  the  act  unconstitu- 
tional and  void. 

The  foregoing  are  the  views  of  the  writer, 
in  which  the  CHIEF  JUSTICE  and  Justice 
HABALSON  concur.  But  Justices  TTSON. 
DOWDELL,  SIMPSON,  and  ANDERSON 
are  of  the  opinion  that  the  notice  given  was 
a  compliance  with  section  106  of  the  Ctmsti- 
tution,  and  they  hold  that  the  statute  was 
constitutionally  enacted. 

The  respondent  in  the  court  below  Insisted 
that  the  act  of  the  Judge  of  probate  in  refus- 
ing to  grant  tbe  application  of  the  relator 
was  a  Judicial  or  quasi  Judicial  act  BSiA  that 
it  cannot  be  raised  or  remedied  by  manda- 
mus. The  case  of  Dunbar  v.  Frazer.  78  Ala. 
538,  is  relied  upon  as  authority  tor  the  in- 
sistence. That  case  was  based  upon  an  act 
of  the  Oeneral  Assembly  approved  February 
17,  1885,  which  the  court  held  by  Its  provi- 
sions made  the  act  of  granting  license  quasi 
Judicial.  The  general  statutes  applicable  to 
the  Issuance  of  license  to  retail  liquors  ob- 
tain In  Mobile  county,  and  the  Issuance  of 
license  under  them  is  a  ministerial  duty  Im- 
posed upon  the  Judge  of  probate,  which  he 
may  be  compelled  to  perform  by  the  writ  of 
mandamus.  Harlan  Judge,  etc.  v.  State,  180 
Ala.  ISO,  38  South.  85&  It  follows.  In  ac- 
onrdance  with  the  views  of  the  majority  of 
the  court  that  there  is  no  wror  in  the  reond, 
and  the  judgment  of  the  drcnlt  coort  must 
be  affirmed. 

Affirmed. 

TYSON,  DOWDELL,  SIMPSON,  and  ANI> 
BBSON.  JJ.,  concur  In  affirming  the  Judg- 
ment McGLBLLAN,  a  J.,  and  HARAL- 
SON and  DENSON,  JJ.,  dissent  from  the 
conclusion  reached  by  the  majority. 


GALLAWAT  &  TBUITT  T.  GAT. 
(Supreme  Court  of  Alabama.  May  18,  1905.) 

1.  EVIDENCK  —  SfTATKMXST  OW  ACCOITNT  —  AD- 

ifissiBiLmr. 
In  assompslt  for  services  rendered,  it  was 
error  to  permit  plaintiff  to  Introduce  in  evldenoe 
a  statement  of  the  account  without  jfcoot  that 
it  was  correct 

[Ed.  Note. — For  cases  In  point  see  vol.  20, 
Cent.  Dig.  Evidence,  S  1647.] 

2.  AFPEAI^BtlX  OF  EXOKPTIOira— GoimNTB— 

BviDBnoB— Review  . 

Court  rule  88  (Code  1806,  p.  1201),  pro- 
vlding  (or  the  frsning  <tf  bills  of  exceptions, 
does  not  require  or  authwtae  the  setting  out 
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of  all  the  evidence  In  order  to  properly  present 
rulings  of  the  trial  court  on  the  admlnibilitr 
of  evidence  for  reyiew. 

[Bd.  Note. — For  cases  in  point,  see  toL  S, 
C^t.  Dig.  Appeal  and  Error,  fi  29ia] 

8.  Saks— Pbebuhftion  of  Pbejudiob. 

Where  rulings  <tf  the  court  on  evidence  are 
presoited  tar  rerlew,  and  error  is  shown,  the 
error  raises  a  presumption  of  prejudice,  whidi 
will  necessitate  a  reversal,  unless  the  record 
dearly  shows  that  no  injury  could  have  re- 
sulted. 

[Eld.  Note. — For  eaacB  in  point,  see  vol.  8« 
GuiL  DIf.  Appeal  and  Error,  H  4040-4042.] 

4.  TBIAIi— lN0tBnonOH8. 

Requests  to  charge,  requiring  that  the  jury 
"should  be  reasonably  satisSed  by  a  preponder- 
ance of  the  evidmce,"  were  misleading. 

6.  SASCB— DXFXJIKATIOBI  W  BlQinSIB— YftlT- 

TEN  InsiBuonoKS. 

Where  the  court,  at  defendant's  request, 
charged  that  the  burden  of  proof  was  on  plain- 
tiff to  satisfy  the  jury  by  the  preponderance  of 
the  testimony  that  defendant  agreed  to  pay 
plaintiff  a  salary  from  and  after  a  certain  date, 
and  if  plaintiff  had  failed  to  carry  such  burden, 
or  if  the  evidence  was  equally  balanced  on  sudi 
proposition,  they  should  find  for  defendant,  a 
statement  that  sudi  inatructton  simply  meant 
that  from  the  evidence  the  jury  most  m  reason- 
ably satisfied  that  there  was  a  contract  of 
salary  from  such  date,  etc.,  constituted  a  mere 
explanation  and  not  a  qualification  of  the 
charge,  and  was  therefore  not  in  violation  of 
Code  1890,  {  3328,  requiring  charges  moved  for 
bj  either  party  in  writing  to  be  r«nMd  or  given 
In  the  terms  tn  wfalch  they  are  written. 

Appeal  from  Circuit  Court,  Lee  County; 
A.  A.  Bvana,  Judge. 

'Tto  he  officially  reportedL" 

Actkm  by  J.  F.  Qay  agalnat  Callaway  & 
Tniitt  on  tbe  oommoa  counts  for  work,  la- 
bor, and  services.  From  a  Judgment  in  favw 
of  plalntltr,  defendants  appeal.  Reversed. 

The  court  at  the  request  of  the  defendants 
gave  to  the  Jury  seven  written  chargea.  In 
reference  to  these  charges,  the  bill  of  ex- 
ceptions contains  the  following  recitals:  "As 
soon  as  defendants*  attorney  had  finished 
reading  said  charges  to  tbe  Jury,  the  pre- 
luding Judge  asked  htm  to  hand  these  charges 
to  the  court,  whereupon  tbe  {K-esiding  Judge 
took  said  charges  and  read  tbe  charge  num- 
bered 1  to  the  Jury,  which  was  as  follows: 
The  burd^  of  proof  is  on  tbe  plaintiff  to 
satisfy  t^e  Jury  to  their  reasonable  satis- 
faction, by  a  preponderance  of  the  testimony, 
that  the  d^oidant  agreed  to  pay  him  a  sal- 
ary from  and  after  April,  1902;  and.  If  tbe 
plalntlfC  has  failed  to  carry  this  burden,  or 
if  the  evidence  Is  equally  balanced  on  this 
proposition,  they  must  find  for  tbe  defend- 
ant.* Tbe  court  then  said:  That  means 
nothing  more  nor  leas  than  the  court  has 
already  charged  you.  It  simply  means  this: 
That  troiD  tbe  evidence  in  this  case  you  must 
be  reasonably  satisfied  that  thare  was  a  con- 
tract of  salary  from  April,  1902.  That  is 
ell  that  it  means.  If  you  believe  that  from 
the  evidence  In  this  case,  you  must  find  for 
the  plaintiff;  if  you  do  not  believe  it,  you 
yon  must  find  for  the  defendant  •  •  • 
Now,  as  to  these  charges  which  say  that  the 
two  mlnda  must  oome  together:  Tbat  Is  tba 


law.  Th«y  must  hSTe  understood  It  lliat  Ae* 
f  endants  were  to  pay  plaintiff  a  salary, 
and  both  parties  must  bare  understood  it, 
and  also  that  defendants  were  to  pay  plain- 
tiff's traveling  expamem.  It  tliey  boOi  vniker- 
Btood  tbat,  and  tlie  amonntof It;  tbatwaa 
a  contract  Tbe  erldenee  tor  tbe  plaintiff  In 
this  case  tends  to  show  tbat  Mr.  Callaway 
and  Mr.  Gay  made  a  oontiact  by  wtaldi  de- 
fendants were  to  pay  plalntlfl  175  per  montb 
salary.  Well,  if  they  bad  an  understand- 
ing tbat  deftedanta  woe  to  pay  plaintiff 
^5  a  montb  and  bis  traTeUng  aq>enses,  and 
both  sldea  undmtood  1^  tfiat  was  snffldeut 
to  make  acontract;'"  etc.  To  tbe  action  of 
the  court  in  taking  said  charges  and  com- 
menting upon  tbem  to  the  Jury  tbe  defaid- 
ant  daly  excepted. 

Qeorge  P.  Harristm,  for  appellant  San- 
ford  &  Bridges,  for  aivellee. 

DBNSON,  J.  The  plaintiff,  while  testi- 
fying  as  a  witness  for  himself,  was  shown 
by  tils  attorn^  a  statemoit  of  an  account 
between  bimadf  and  the  dafaidantB,  whlcb 
statement  was  shown  to  have  been  made 
out  by  the  plaintiff.  After  tbe  plaintiff  bad 
examined  the  statement,  be  was  asked  by 
his  attorney  If  the  statement  of  the  account 
was  cmrect  The  question  was  objected  to. 
TbB  objecttoi  was  orerruled.  Tbe  bill  of 
excqttionfl  tbeu  redtes  tbat  **plalnturB  at- 
torn^, tbeai  calling  attoitian  to  tbe  balance 
shown  ttu  aaid  slatemoit  to  be  due  plain- 
tiff, to  wit,  $261.25,  offered  said  statement 
of  account  In  evldaica*'  Against  tbe  ob- 
jection of  the  defendants  the  court  allowed 
the  statement  of  tiie  account  to  go  to  the  Jury 
as  evidence.  It  will  be  noted  tbat  the  wit- 
ness did  not  answer  the  qoeatton  aa  to 
whetbw  or  not  statonent  <tf  tiie  ac- 
count was  correct,  nor  is  it  ^omi  by  the 
bill  of  excerptions  tbat  any  respmise  was 
made  by  tbe  witness  to  bis  attorney  wboi 
the  attention  was  called  to  the  amount  of 
balance  due  by  tbe  statunent  to  plaintiff. 
In  this  state  of  tbe  case  It  is  manifest  tbat 
the  court  erred  In  admitting  tbe  statement 
of  tbe  account  as  vrlOatce.  Rice  t.  Scblosa 
&  Khan,  90  Ala.  416,  7  South.  802;  L.  &  N. 
R.  R.  Co.  y.  Oasatbiy,  109  Ala.  697, 19  South. 
900;  I^ne  t.  May  &  OAomaa  Hardware  Co., 
121  AbL  296,  25  South.  809l 
'  But  tbe  appellee  InalstB  tbat  Inasmuch 
as  the  bill  of  uccjrtlons  doea  not  ctmtaln  all 
the  evldoice,  nor  purport  to  set  out  alt  tbe 
evidence,  this  court  vrlll,  on  appeal,  pre- 
sume  that  there  was  evidence  to  Justify  all 
tbe  rulings  of  the  trial  court  The  above 
is  a  true  statement  of  the  rule  wiUi  reqiect 
to  the  rulings  of  tbe  court  in  tbe  giving  or 
refusal  of  charges  or  findings  by  the  court 
Sanders  v.  Steen,  128  Ala.  633,  20  South. 
588,  and  authorities  there  dted.  But  rule 
33,  p.  1201,  Code  1806,  which  relates  to  the 
mode  of  framing  bills  of  exceptions,  does 
not  require  nor  autluwiie  tbe  setting  out  of 
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■all  tbe  evidence  In  orHiN  to  properly  present 
for  review  tbe  ruUncB  of  the  trial  court  on 
the  adml8Blbllll7  of  eTldeiio&  And  when 
mllnga  of  the  court  on  evidence  are  presented, 
and  error  la  shown,  the  error  raises  the  pre- 
snmptloD  of  Injury,  and  must  work  a  reversal, 
onlen  tbe  record  clearly  dunra  that  no  injury 
could  have  resulted.  Frteraon  v.  Frlerson,  21 
Ala.  649;  Boford  v.  Goold,  8S  Ala.  265;  Mo 
Cargo  &  Cordle  v.  Gmtchflr,  2T  Ala.  171 ; 
Thomas  v.  DeOrafflenrtf  d,  27  Ala.  661 ;  Law- 
eon  V.  O'Rear,  7  Ala.  784.  It  follows  that, 
unleaa  we  can  say  from  the  record  In  this 
case  that  no  Injury  could  have  molted 
from  the  admission  of  the  statement  of  the 
account  in  evidence,  the  error  of  the  court 
in  admitting  It  must  work  a  reversal.  From 
a  consideration  of  the  statemoi^  In  connec- 
tion with  the  recitals  of  tbe  bill  of  exceptions, 
It  seems  to  us  that  to  say  that  no  injury 
resnlted  In  allowing  the  jury  to  have 
the  Btstement  of  ttie  account  contain- 
ing tlie  various  items  wenld  be  merely  con- 
jectmral.  At  least  we  cannot  say  that  we 
see  clearly  that  no  injury  resulted  from  It 

At  the  request  of  the  defendants  in  writing, 
the  court  gave  several  charges  to  the  jury. 
After  the  charges  had  been  read  to  tbe  jury 
by  the  defendants'  counsel,  tbe  court  com- 
mented upon  some  of  them  before  the  jury. 
The  comments  made  1^  tbe  court  are  fully 
set  out  in  the  bill  of  exceptione.  It  is  now 
Insisted  by  the  appellants  that  tbe  comments 
made  by  the  court  operated  as  a  qualification 
of  tbe  charges,  and  were  in  violation  of  sec- 
tion 3328  of  the  Code  of  1896.  whleb  provides 
that  charges  moved  for  by  either  party  in 
writing  must  be  given  or  refused  In  the  terms 
In  which  they  are  written.  This  section 
has  been  many  times  construed  by  this  court, 
and  it  has  been  held  that,  "If  a  requested 
charge  is  free  from  involvement  or  tendencies 
to  mislead,  it  la  the  duty  of  the  court  to  give 
tbe  charge  In  the  precise  language  of  the 
request ;  but  If  there  should  be  apprehension 
In  tbe  mind  of  the  presiding  judge  that  tbe 
charge  at  the  reqnrat  of  either  party  bad 
placed  in  undue  prominence  before  tbe  jury 
any  particular  phase  of  the  case,  it  would 
be  his  privilege,  if  not  hie  du^.  to  give  an 
additional  explanatory  charge,  so  as  to  pre- 
sent before  the  minds  of  the  jury  a  fair  and 
Impartial  statement  of  the  various  questions 
on  which  they  are  called  to  pronounce." 
Explanations  are  not  prohibited;  qualifica- 
tions are.  Kiland's  case,  62  Ala.  822.  Of 
tbe  series  of  charges  given  for  the  defendants, 
tbose  numbered  1,  3,  S,  and  6  required 
that  the  jury  should  be  reasonably  satisfied 
by  a  preponderance  of  tbe  evidence.  Such 
charges  have  been  held  to  be  misleading,  and 
for  this  reason  the  court  might  have  properly 
refused  them.  E.  G.  M.  A  B.  R.  Co.  v. 
Henson,  132  Ala.  628,  31  South.  590;  D.  S. 
Fidelity  Ca  v.  Charles,  131  Ala.  658.  31 
South.  66&  67  L.  R.  A.  212;  Amdt  v.  City 
of  Cullman,  132  Ala.  540^  81  South.  478^  90 


Am.  St  Rep.  922 ;  Carter  v.  Fulgham,  184  Ala. 
238, 32  South.  684.  We  have  examined  aU  of 
the  written  charges  given  tot  the  defendants. 
In  connection  with  tbe  conrt^s  ctmunents  upon 
them,  and  construe  tbe  comments  as  being 
an  explanati<m,  and  not  a  qualification. 

In  the  case  of  Lyon  &  Co.  v.  Kent  &  Co.,  46 
Ala.  66%  which  Is  dted  and  relied  upon  by 
counsel  for  the  appellants,  several  Instruc- 
Uam  at  tbe  request  of  one  of  the  parties  were 
glTW)  by  the  court  with  the  remark 
that  they  were  gIvflD  In  cmnectlon  with 
the  main  charge  of  tbe  court  It  did  not 
appear  from  tbe  record  In  that  case  that  the 
Instructions  were  moved  for  In  writing ;  but 
the  court  sold,  if  the  charges  had  been  in 
writing  the  remark  of  the  court  would  have 
been  a  violatlflo  of  the  statntOi  Bev.  Code, 
1867,  I  2766.  Hie  statnttt  teiferred  to  Is 
section  3328  of  the  Code  of  1896.  Thecourtln 
that  case  said:  "The  language  of  the  learned 
judge  In  the  court  below  means  nothing,  w  it 
means  that  tbe  charges  moved  for  shall  be, 
to  some  extmt  controlled  by  the  main 
charge  already  given.  This  was  a  quali- 
fication of  the  charge  moved  tea.**  lAat  case 
Is  In  conflict  vrith  the  rulings  of  tills  court 
made  in  a  number  of  cases  subeequently  de- 
cided, and  it  must  be  overruled  upon  the 
point  under  consideration.  Baker's  Case,  49 
Ala.  860;  Barnard's  Case,  88  Ala.  Ill,  6 
South.  762;  William's  Case^  98  Ala.  22,  12 
South.  80& 

For  tbe  error  committed  1^  tlie  court  In 
admitting  the  statement  of  the  account  in 
evidence,  the  judgment  is  reversed  and  tbe 
cause  remanded.  Reversed  and  remanded. 

IfcOIJOLLAN.  a  J.,  and  HARALSON, 
TTSON.  DOWDBLL,  SIMPSON,  and  AN- 
DERSON JJ.,  concur. 


SANDLIN  et  ol.  v.  DOWDBLL. 
(Sapreme  Court  of  Alal)ama.   May  18,  1906.) 

1.  NoTAsna— AppoiNTianT— Teeu— HoLDino 
Ovn. 

Undar  Code  1886,  i  llOQ,  providing  that  a 

oampetent  nunit>er  of  notaries  shall  bs  appoint- 
ed for  each  county,  who  shall  hold  office  for 
three  years  and  until  their  saccessora  are  qoall- 
fled>  a  notary,  on  the  expiration  of  his  twin,  is 
only  entitled  to  continue  the  discharge  of  his 
dauQB  pending  reappointment  for  a  reasonable 
time. 

[Ed.  Note. — For  cases  in  point  see  v<d.  87, 
Gent  Dig.  Notaries,  S  8.] 

2.  Sauk— Db  Facto  Ovfickb. 

Where  a  notary's  term  had  expired  seven 
months  before  he  took  an  acknowledgment  to  a 
mortgage,  and  there  was  do  proof  that  he  had 
continued  to  perform  official  acta  as  a  notary 
as  occasion  required  during  anch  period  and  bad 
held  himself  out  as  a  duly  qnslifled  nototy.  his 
certificate  wss  not  effsctlve  as  the  act  <n  a  de 
facto  officer. 

3.  AcxnowLXDOHEirt  —  Mabbied    Womxk  — 
Sbfabatb  Acenowledouent— CnnriOATE. 

Wboe  the  certificate  of  a  notaiy  taking 
the  acknowledgment  ai  a  hoaband  and  wife  to 
a  mortgage  redted  that  the  oflksor  examined  the 
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wife  separate  and  apart  from  her  hoiband, 

toncbing  her  BigDatore  "to  the  within  mort- 
gaxe,"  and  that  she  acknowledgsd,  etc.,  such 
certificate,  sufficiently  certified  that  the  wife 
was  personally  before  the  officer. 

4.  Sake— Date  os  Bxaminatioh. 

Where  a  mortage  was  executed  on  March 
21,  1802,  and  the  aclmowledgment  of  the  grant- 
ors wife  thereto  purported  to  have  been  taken 
on  the  same  day,  as  shown  by  the  certificate, 
the  certificate  sufficiently  disclosed  that  the 
wife's  separata  examlnatjon  occurred  on  that 
date. 

6.  AFPUJ>-JoinT  AsBiomaira  or  Buosfr- 
Husbaud  and  Wht. 
Where  a  bill  was  filed  against  hnsband  and 
wife  to  foreclose  a  mcwtgage  on  their  houuBtead, 
and  was  defended  because  the  certificate  of  w> 
knowledRment  was  void,  the  husband  and  wife 
were  entitled  to  jointly  assign  a  decree  of  fore- 
closure rendered  against  them  as  error,  though 
the  wife's  interest  in  the  htMnestaad  during  the 
life  ot  her  haaband,  was  not  such  as  would 
Anthorlie  her  to  maintain  a  bill  in  equity  to 
set  aside  the  mortgage. 

Appeal  from  Chancery  Oonrt,  Tallapoosa 
Ooanty;  Rlcbard  B.  Kelly,  Ohancdlor. 

"To  be  offidally  reported." 

Bill  by  Bllen  O.  Shapard,  aa  administra- 
trix of  the  estate  of  W.  B.  Shtpard.  deceased, 
nvtrad  after  the  death  of  plalutiflt  In  the 
name  of  Lavinla  S.  Dowdell,  as  administra- 
trix de  bonia  non  wltti  the  will  annexed  of 
W.  B.  Bhapard,  against  R.  a  Sandlln  and 
otbers  to  reform  a  mortgi«e  and  foreclose 
tlie  samei  From  a  decree  In  ftiTor  of  com- 
l^ftliiaDt,  defendants  appeaL  Bereraed. 

The  bill  avers  the  execution  of  the  note 
and  mortgage,  the  transfer  thereof  by  the 
Bank  of  Opelika  to  W.  B.  Shapard,  the  death 
of  said  Shapard,  the  qualification  of  Ellen 
O.  Shapard  as  executrix,  and  that  as  such  ex- 
ecutrix she  htUd  said  bond  and  mortgage.  It 
admits  the  payment  by  Shapard  of  a  puv 
tlon  of  the  mortgage  debt,  whidi  sum  was 
applied  as  a  credit  thereto,  and  tivetB  that 
the  balance,  with  Interest,  was  unpaid.  It 
also  avers  a  mistake  In  the  description  of 
the  property.  The  note  and  mortgage  were 
made  exhibits  to  the  bUL  The  defendant 
R.  C.  Sandlln  and  bis  wife  In  their  answer 
admitted  the  execution  of  the  mortgage  and 
its  transfer,  but  dailed  that  said  mortgage 
was  a  valid  conveyance  of  the  property  tiiere* 
in  d^<Tlbed,  and  averred  that  at  the  ^me 
of  the  execution  of  said  conveyance  the  prop- 
erty conveyed  by  the  mortgage  was  the  home- 
stead of  the  said  R.  G.  Sandlln,  and  so  owned 
and  occupied  by  him  and  bis  wife^  and  that 
the  certificates  of  acknowledgment  made 
before  Marcus  Herzfeld  were  made  by  one 
who  was  not  at  the  time  a  notary  public  and 
was  without  authority  to  take  said  acknowl- 
edgments. The  facts  as  to  the  said  Marcus 
Herzfeld  being  a  notary  public  in  and  for 
Tallapoosa  county  are  set  forth  in  the  opinion. 
Upon  the  complainant  offering  to  Introduce 
the  mortgage  in  evidence,  the  respondents 
objected  to  the  Introduction  of  said  mortgage 
In  evidence^  upm  the  ground  that  it  was 


not  a  vatld  conveyance  of  the  homestead, 
because  the  certificates  of  admowledgment 
were  not  made  by  a  persoA  autbcKlaed  to 
make  the  same. 

George  A.  Sorrell,  for  api>ellanta  Albert 
B.  Barnett,  fbr  appelleai 

DHNSON,  1.  Tbe  appeal  In  this  caae 
was  taken  from  a  decree  of  the  chancery 
court  of  Tallapoosa  comity  fOrecloalng  a 
mortgage  <m  real  estate.  It  was  admitted 
that  the  real  estate  upon  whldi .  the  mort- 
gage was  given  and  foredoeed  was  at  tbe 
date  ot  the  execution  of  the  mortgage  owned 
and  occupied  by  the  mortgagor,  B.  0.  Sandlln, 
as  hlB  homestead,  and  tliat  bla  wife,  Nellie 
Sandlln,  resided  with  him.  Thn  <mly  ques- 
tions presoited  ftnr  conrideratlon  In  the  brief 
of  counsd  fbr  the  appellants  relate  to  the 
cratlflcate  of  at&nowledgment  attadwd  to  the 
mortgage. 

The  acknowledgmoit  pn^cvts  to  have  been 
takffli  by  Ifarcos  Herzfeld,  a  notary  public  In 
and  for  Tallapoosa  county,  on  the  2lBt  day 
of  March,  1882;  tiiat  being  the  day  on  vhldi 
the  mortgage  was  executed.  It  was  Insist- 
ed by  respondents  In  tiie  court  below  that 
Herzfdd  was  not  a  notary  inibllc  on  that 
date;  that  he  was  anointed  a  notary  <m 
the  10th  day  of  August,  18^  but  that  his 
term  of  ofBce  under  his  commission  expired 
on  the  10th  day  of  August,  1881;  and  that  he 
was  not  reappointed  uuai  April  23, 188S.  We 
Judicially  know  that  Marcus  Herzfeld  was 
appointed  a  notary  public  for  Tallapoosa 
county  on  tbe  10th  day  of  August,  18S8,  that 
bis  term  of  office  under  his  commission  was 
for  three  years,  and  that  he  was  not  reap- 
pointed to  that  office  until  April  23,  1883. 
Hence,  unless  the  act  of  Herzfeld  In  taking 
the  acknowledgment  can  be  upheld  as  the  act 
of  an  office  de  facto,  the  acknowledgment 
was  Invalid.  The  statute  under  which  Herz- 
feld was  appointed  a  notary  in  1888  Is  found 
In  the  Code  of  1886  as  Bectl<Hi  1102,  and  is  in 
the  following  language,  namely:  "A  com- 
petent number  of  notaries  public  for  each 
county  in  the  State  are  appointed  by  the  gov- 
ernor, who  hold  office  for  three  years  from 
the  date  of  their  commission,  and  until  their 
successors  are  qualified."  H^feld,  at  tbe 
expiration  of  his  term  of  office,  might  law- 
fully have  continued  in  the  discharge  of  tbe 
duties  of  the  office  for  a  reasonable  length  of 
time,  and  tbe  commission  would  have  lent 
color  to  his  acts.  Gary's  Case,  76  Ala.  78. 
But  tbe  hold-over  clause  In  the  statute  must 
not  be  construed  as  authorizing  unlimited 
(^cial  terms.  City  Council  of  Montgomery 
V.  Hughes,  65  Ala.  201.  "There  is  no  distinc- 
tion in  law  between  the  official  acts  of  an 
officer  de  Jure  and  those  of  an  officer  de  fac- 
to. So  far  as  the  public  and  third  parties 
are  concerned,  the  acts  of  the  one  have  pre- 
cisely the  same  force  and  effect  as  the  acts 
of  the  other.  The  only  dlflerance  between 
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the  two  Is  Oiat  the  latter  may  be  ousted 
from  his  office  by  a  direct  proceeding  a  (a  Inst 
him  in  the  nature  of  a  quo  warranto,  and 
the  former  cannot  Their  official  acts  are 
equally  valid.  The  rule  is  one  which  is  dic- 
tated alike  by  principles  of  Justice  and  pub- 
lic policy.  It  would  be  a  great  hardship  If 
innocent  persons  were  made  to  suffer  by  the 
unknown  negligence  of  officials  who,  under 
color  of  office,  were  dally  holding  themselves 
out  to  the  public  as  officers  de  Jure,"  Jowph 
T.  Cawthom,  74  Ala.  411. 

The  record  fails  to  show  that  Herzfeld  had, 
between  the  date  of  the  expiration  of  Ms 
commission  and  the  taking  of  the  acknowledg- 
ment to  the  mortgage  In  this  case,  done  any 
official  act  as  notary  public  Thus  we  have 
an  Interim  of  seven  months  from  the  expira- 
tion of  the  term  of  office  to  the  taking  of  the 
admowledgmait,  In  which,  so  far  as  the  rec- 
ord shows,  no  official  act  fras  attempted  to  be 
done.  If  the  record  had  shown  that,  notwith- 
standing the  expiration  of  the  official  commis- 
sion, Herzfeld  continued  to  bold  himself  out 
to  the  public  as  a  notary  public,  and  to  per- 
form official  acts  as  such  and  as  occasion 
required,  up  to  the  time  the  adcnowledgment 
was  taken,  then  we  think  his  act  In  taking 
the  acknowledgment  would  undoubtedly  have 
been  valid  as  the  act  of  an  officer  de  facto, 
as  the  official  act  of  one  in  rented  authority. 
It  bas  been  so  held  In  the  courts  of  other 
JurladlctloDS.  Brown  v.  Lont,  87  Me.  423; 
Preacott  v.  Hayes,  ^  N.  H,  B6 ;  1  Devlin  on 
Deeds,  I  471.  In  the  case  of  Hughes  v.  Long 
It  was  held  that,  where  a  mortgage  was  adi- 
nowleuged  before  a  person  who  acted  as  a 
notary  public,  it  appearing  that  such  person's 
commission  had  expired  nearly  two  years  be- 
fore, such  person  could  not  be  regarded  a 
notfliry  public  de  facto;  It  not  being  shown 
tiiat  he  attempted  to  act  as  a  notary  public 
after  his  commission  expired  until  the  ack- 
nowledgment of  such  mortgage.  Hughes  v. 
Long,  119  N.  C.  R2,  25  8.  E.  748.  In  the  case 
of  Bemler  t.  Becker,  10  months  after  the 
expiration  of  ■  notary  public's  commission 
be  took  an  acknowledgment  of  a  deed.  There 
was  no  evidence  of  his  having  assumed  to  act 
as  a  notary  pnbUc  after  bis  time  expired, 
except  in  taking  the  acknowledgment  In 
question;  nor  was  th^  any  evidence  that 
be  had  been  recognized  as  a  notary:  Held, 
that  the  acknowledgment  was  invalid.  Ber- 
nler  t.  Becker,  87  Ohio  St  72.  In  this  case, 
where  there  Is  an  entire  absence  of  evidence 
tending  to  show  that  any  official  act  was 
performed  or  attempted  to  be  performed  by 
Herzfeld  during  a  period  of  seven  months 
from  the  expiration  of  his  commission  to  the 
acknowledgment  of  the  mortgage,  and  an 
absence  of  evidence  tending  to  show  that 
daring  that  time  he  evor  held  himself  out 
as  a  notary  public;  or  that  he  was  recognized 
as  a  nota^  pubHc,  we  do  not  think  that  we 
woDld  be  authorized  to  hold  that  the  taking 
of  the  acknowledgment  was  valid  as  the  act 


of  an  officer  de  facto.  To  so  hold  would  be 
to  rest  the  validity  of  the  act  solely  upon  the 
hold-over  clause  In  the  statute  under  which 
H^feld  received  bis  appointment  In  1888, 
and  we  think  that  would  be  extending  the 
right  to  exercise  the  functions  of  the  office 
beyond  a  reasonable  time.  The  question  goes 
to  the  jurlsdlctl<m  of  the  person  assuming  to 
act  as  an  officer,  and  was  properly  raised  in 
tills  case.  It  Is  not  controlled  by  the  case  of 
Monroe  v.  Arthur.  126  Ala.  862,  28  South. 
470,  85  Am.  St  Bep.  36.  but  falls  within  the 
influence  of  the  case  of  Grlder  v.  American 
Freehold  Land  Mortgage  Oo.,  9ft  Ala.  281,  12 
South,  775,  42  Am.  St  58.   See,  also, 

Hughes  V.  Long,  supra. 

It  la  Insisted  by  appellants  that  the  cer- 
tificate as  to  the  separate  a<^nowIedgment 
of  the  wife  is  defective  in  sutmtance.  In  that 
it  falls  to  certify  that  the  wife  of  the  grantor 
was  personally  before  the  officer,  and  fails 
to  show  the  date  on  which  the  wife  was 
examined  separate  and  apart  from  the  bus- 
band.  Certainly  the  officer  could  not  have 
examined  the  wife  separate  and  apart  trom 
the  husband.  If  she  had  not  'bera  personally 
before  him.  In  the  oortificate  Indorsed  on  the 
mortgage  he  bas  coHfled  that  she  was  ex- 
amined by  bim  separate  and  apart  from  the 
husband  touching  her  signature  "to  the  within 
mortgage,"  and  that  she  acknowledged,  etc. 
This,  we  think,  in  effect  certlfles  that  the 
wife  wea  personally  before  the  officer.  The 
mortage  was  executed  on  the  2l8t  day  of 
Mardtt.  1892,  and  the  certificate  of  the  wife 
purports  to  have  been  taken  on  the  21st  day 
of  March.  1892,  as  shown  by  the  certificate. 
Bo  it  seems  to  be  <^rly  shown  by  the  date 
of  the  certlflcate  that  the  examination  of  the 
wife  occurred  on  tba  21st  day  of  Mardi.  1892. 
So  far  as  the  fbnn  ot  the  certificate  is  oon- 
cemed,  we  think  it  was  a  substantial  com- 
pliance with  the  form  laid  down  In  Code 
1886,  i  2606;  Gates  v.  Hester,  81  Ala.  807. 
1  Sooth.  848;  FrederldE  t.  Wilcox.  119  Ala. 
3SR,  24  South.  B82,  72  Am.  St  Bep.  92S. 

While  the  court  has  held  that  the  wife  has 
not  such  an  Interest  in  the  tKunestead  during 
the  life  of  tbe  hnsband  as  will  authorise  her 
to  maintain  a  bill  in  equity  to  set  aside  a 
conveyance  of  It  (m  the  ground  that  the  con- 
veyance was  void  for  want  of  the  proper 
certlflcate  of  admowledgment,  yet  we  think, 
whffli  a  bill  1m  filed  against  husband  and  wife 
to  foreclose  a  mortgage  on  the  homestead, 
and  It  Is  defttided  by  the  hudMUid  and  wife 
on  the  ground  that  the  certificate  of  acknowl- 
edgment is  void.  If  the  oonrt  decrees  a  fme- 
closore,'  on  anwal  the  huaAiand  and  wife  may 
Jointly  assign  the  decree  as  emv.  It  Is 
prejudicial  to  the  Interest  of  both.  The  wife 
has  in  the  property  an  inchoate  right  of 
dower  which  the  mortgai^  pnrptnted  to  con- 
vey, which,  she  b^ng  a  party  to  the  bill,  a 
foreclosure  decree  would  exclude  bar  from 
afterwards  asserting. 

For  the  error  in  admitting  the  mortgage 
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In  evidence,  the  decree  of  the  chancery  court 
muflt  be  rerersed,  and  tbe  cause  remanded. 
Reversed  and  remanded. 

McOLBLLAN,  a  J.,  and  TYSOM  and 
ANDBBSOM,  J  J.  ooncor. 


AT.AHAMA  ORBAT  SOUTHBIBN  R.  00.  t. 
PULTON. 

(Ba^eme  Oonrt  cIL  Alahmna.   Feb.  9,  1805.) 

1.  RAILBOADt-OPEaATIOn  0»  TBAXMS— DUTT 

TO  Look  roB  Thavelesb. 

Tbe  operatives  of  a  railroad  train  are  un- 
der no  obluiation  to  keep  a  lookout  for  penona 
tmreling  near  the  track  on  a  thoroughfare 
which  te  not  a  iniUte  higbwaj. 

2.  Saicb— Fbiohtsrino  Ajthcau— Ducotsb- 

KD  PkEIL. 

Where  plalntUf  was  drivlns  near  defttid- 
anf  ■  railroaa  npon  a  tborootiiure  wbldi  was 
not  a  public  blghwajr.  it  was  the  dnty  of  de- 
fendant's servantB  in  charce  of  a  train,  the 
movements  and  sounds  of  wnldi  liad  frightened 
plalntifiTs  mule,  to  use  every  means  at  hand 
which  a  man  of  ordinary  prudence  would  have 
used  to  allay  the  fright  ot  the  animal,  after 
becoming  aware  that  It  was  frightened. 

3.  Saue  —  Willful  Ihjubt— OamznG  Uii- 
usDAL  Noise, 

Where  the  oiwratives  of  a  train  have  knowl- 
edge that  a  person  driving  a  vehicle  is  near 
the  track,  they  are  guilty  of  negligence,  if  they 
cause  tbe  engine  to  make  unusual  nolsM  cal- 
culated to  frigbtai  an  animal  of  ordinary  gen- 
tleness. 

[Bid.  Note. — Vtx  eases  in  point,  see  vt^  41, 
Gent  Dig.  Railroads,  i|  miTim] 

4.  SaicB  —  AcTions  —  iRSTBUcnoNS  —  GOR- 

TBtBUTOBT  NBat,IOBI?CX. 

In  an  action  against  a  railroad  company 
(or  injuriee  sustained  by  plaintiff  while  at- 
tempting to  dismonnt  from  a  vehicle,  a  mole 
attached  to  which  had  been  frightened  by  de- 
fendant's train,  a  chane  that  if  plaintiff,  in 
attempting  to  cet  ouL  did  what  othen  similarly 
situated  would  have  done,  he  would  not  be  guil- 
ty of  contributory  negligence,  was  erroneous, 
inasmuch  as  the  propriety  of  plaintiffs  conduct 
was  to  be  Judged  by  what  men  of  ordinary  pru- 
dence would  have  done. 
^.  Sake— InFLUENCE  or  BzotnaaifT. 

A  charge  that,  if  plaintiff  was  In  a  perilous 
position  and  acted  under  fnSuence  of  fear  or 
exdt^ent  produced  by  the  negligenos  of  de- 
fendant,  his  acts  would  not  amount  to  contribu- 
tory negligence,  was  erroneooi  f6r  the  same  rea- 
son. 

Appeal  from  City  Court  of  Bessemer;  B. 
C.  Jones.  Judge. 

Action  by  James  A.  Fulton  against  the  Al- 
abama Great  Soutbem  Railroad  Company. 
Judcment  for  plalntlff.  Defendant  appeals. 
Bevened. 

Aa  amended  the  complaint  contained  10 
counts.  The  court  gave  tbe  general  afflrm- 
ative  charge  as  to  all  of  these  counts,  with 
tile  exception  of  tbe  fourth  and  tenth. 

The  fourth  count,  as  last  amended,  was  In 
words  and  flgnrea  as  follows:  "The  plalntlff 
claims  of  the  defendant  the  further  sum  of 
110,000  as  damages,  for  that  heretofore,  on, 
to  wit,  17th  day  of  October,  1801,  defendant 
was  nmnlng  or  operating  a  certain  locomo- 
tlTC  engine  and  a  train  of  cars  nansa  and 


along  a  line  of  railway  at  or  near  Bessemw, 
in  Jefferson  eoimty,  Ala.;  &at  aald  railway 
was  Intersected  at  a  point  near  the  said  Bes- 
semer by  a  public  blghway  or  a  thorough- 
fare much  used  by  pedestrians  and  vehicleB 
at  and  about  aald  point  ot  Intersection;  that 
on  said  date  piaiutifr  was  traveling  along 
and  npon  said  highway  or  thoroughfare  In  a 
vehicle  drawn  by  a  mule,  and  was  near 
said  point  of  Intmrectlon,  expecting  to  cross 
said  railway  at  said  point,  but  before  mak- 
ing the  attempt  plaintiff  stopped  said  vehicle 
to  ascertain  whether  there  was  danger  of 
colliding  with  any  locomotives  that  might  be 
passing  along  and  upon  said  railway,  and 
discovered  not  far  distant  from  said  p<^t  of 
intersection,  and  about  to  be  propelled  in 
that  direction,  defendant's  said  locomotiTe 
and  train  of  cars;  that  the  engineer  or  some 
one  in  charge  of  s^id  locomotive  caused  the 
same  to  be  pit^elled  along  and  npon  said 
railway  In  the  direction  of  said  crossing,  and 
at  short  intervals  caused  escapes  or  emis- 
sions of  lai^e  qoantltieB  of  steam  or  other 
snbstance  from  said  locomotive,  and  caused 
the  driving  wheels  thereon  to  be  violently 
whirled  or  revolved  around  or  upon  the  rails 
of  said  railway,  all  of  which  produced  or 
caused  to  be  made  great  noises,  at  which 
said  mule  became  much  frightened  and  agi- 
tated. And  plaintlfl  fnrthw  avers  that  tbe 
engineer  or  other  person  In  charge  of  said 
engine,  at  or  about  the  time  of  or  Just  b» 
fore  reaching  the  point  where  plaintiff  was, 
with  great  reAleesnees  and  n^ligence  un- 
necessarily caused  the  steam  to  escape  from 
tbe  said  engine,  or  tbe  whistle  thereof  to  ba 
sounded,  which  was  calculated  to  frighten  a 
mule  of  ordinary  gentleness,  the  sight  and 
n<rise  of  which  frightened  said  mule,  and 
caused  him  to  run  away  with  the  said 
cle,  and  the  plaintiff  was  thereby  thrown 
thertttrom,  in  an  effort  to  escape  from  tbe 
same,  was  violently  thrown  to  the  ground, 
and  severely  injured;  that  his  flesh  was 
torn,  bruised,  and  mangled,  and  he  was  oth- 
erwise injured.  In  consequence  thereof* 
plalntlff  was  made  sore  and  sick,  and  suf- 
fered great  mental  anguish  and  physlcai 
pain,  and  was  toic  a  long  time  rendered  irhxAr 
ly  unable  to  work,  and  was  permanmtiy  In- 
jured, and  was  put  to  great  expense  and 
trouble  in  and  about  iwocnring  medicinal 
medical  att^tion,  care,  and  nursing,  in  an 
effort  to  cure  and  heal  his  said  wounds  and 
injuries." 

The  tenth  count,  as  last  amended,  after 
containing  substantially  tbe  same  prefittmr 
arerments  as  did  the  fourUi  count,  abore  set 
out,  then  contains  the  following  averments: 
"That  at  or  just  about  the  time  said  v^de 
was  stopped  plaintiff  discovered  defendant's 
said  engine,  which  was  not  far  from  said 
crostfng  or  Intersection,  ai^d  whldi  was  at 
the  time  being  about  to  Iw  propelled  a]<Hig 
said  railway  toward  said  pMnt  of  Intersec- 
tion; that  about  the  time  said  engine  was 
opposite,  or  just  before  the  same  rsacbed  the 
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pi^Qt  opposite  Where  plaintiff  was,  the  said 
mule  became  frightened  at  the  said  uiglne, 
or  the  noises  made  thereby  or  emanating 
therefrom,  or  the  sight  thereof,  which  was 
known  to  the  defendant,  or  by  the  exercise 
■of  ordinary  care  coald  have  been  known,  yet 
after  Boch  knowledge  or  notice  the  defend- 
ant's engineer  or  other  employg  In  charge  of 
the  said  engine  negligently  caused  or  allow- 
ed large  qnantitieB  of  steam  or  other  snb- 
fltance  to  be  imnecessarlly  emitted  there- 
from, or  the  wldstle  thereof,  to  be  Bounded, 
or  negligently  caused  or  allowed  the  driring 
wheels  of  said  engine  to  be  violently  revolv- 
ed, thns  causing  or  producing  unnecessary  or 
unusual  noises,  which  was  calculated  to 
frighten  a  mule  of  ordinary  gentleness,  and 
as  a  proximate  consequence  thereof  said 
mule  did  mn  away,  and  the  plaintiff  was 
thrown  violently  to  the  ground  and  run  up- 
on by  a  wheel  of  said  vehicle,  and  dragged 
a  long  distance,  and  bis  flesh  was  bruised, 
mangled,  and  torD,  and  he  was  otherwise  in- 
jured; and  as  a  result  he  was  made  sore  and 
sick,  and  suffered  great  mental  and  pfayslca) 
pain,  and  was  for  a  long  time  rendered  whol- 
ly unable  to  work  and  earn  money,  and  was 
permanently  Injured,  and  was  put  to  great 
expense  and  trouble  in  and  about  procuring 
medicine,  medical  attention,  care,  and  nurs- 
ing, In  and  trying  to  heal  and  core  his  said 
wounds  and  Injuries,  all  to  his  damage  In 
the  sum  of  $10,000.  Wherefore  he  sues." 

To  the  fourth  count  of  the  complaint,  as 
amended,  the  defendant  demurred  upon  the 
following  grounds:  (1)  For  that  said  count 
shows  that  the  negligence  complained  of  did 
not  contribute  to  the  injury  and  damage  al- 
leged. (2)  For  tbat  said  count  does  not  aver 
or  show  that  any  wrong  or  negligence  of  the 
defendant  was  the  proximate  cause  of  the 
accident  and  Injury  complained  of.  (3)  For 
that  said  count  falls  to  allege  or  show  tbat 
the  acts  complained  of  were  calculated  to 
frighten  a  mule  of  ordinary  gentleness.  (4) 
For  that  said  count  shows  that  plaintiff  was 
a  licensee,  and  yet  claims  damages  for  sim- 
ple negligence.  <6)  For  tbat  said  count 
shows  that  plaintiff  was  a  bare  licensee  and 
yet  claims  damages  for  simple  negligence. 
<6)  For  tbat  said  count  shows  on  Its  face 
that  the  only  duty  defradant  owed  plaintiff 
was  not  to  wantonly  or  Intentionally  Injure 
him,  and  yet  it  claims  damages  for  slmirte 
negligence.  (7)  For  tbat  said  count  states 
no  cause  of  action  against  this  defendant,  in 
tbat  It  does  not  show  wherein  defendant  vi- 
olated any  duty  it  owed  the  plaintiff.  (8) 
For  tbat  said  count  states  no  cause  of  action 
In  this:  that  it  does  not  allege  or  show  that 
the  emissions  of  steam  or  the  blowing  of  the 
whistle  were  wantonly  done,  or  done  with 
intent  to  frighten  plaintUTs  mule.  (9)  For 
that  said  count  Is  Ind^nlte  and  uncertain, 
in  that  it  does  not  show  this  defendant 
whether  It  is  called  on  to  defend  an  action 
for  causing  steam  to  be  emitted,  or  wheth* 
«r  it  Is  flie  bknrliw  of  a  whlrtle  that  im  n- 


lied  on  by  plaintiff.  (10)  For  ttiat  negligence 
Is  alleged  In  the  disjunctive.  (11)  For  that 
said  count  shows  that  there  was  no  negli- 
gence or  breach  of  duty  on  the  part  of  the 
defendant  and  yet  denominates  the  same  as 
negligence.  (12)  For  that  In  said  count  neg- 
ligence is  averred  merely  as  a  condusKm  of 
the  pleader. 

The  demurrers  to  the  tenth  count  were  as 
follows;  (1)  Defendant  assigns  separately 
and  severally  as  grounds  of  demurrer  to  the 
tenth  count  of  the  complaint  all  those 
grounds  of  demurrer  hereinabove  assigned  to 
the  fourth  count  of  the  complaint  as  amend- 
ed, and  the  fc^owlng  grounds.  (2)  V(x  that 
said  count  does  not  allege  tbat  the  move- 
ment of  the  engine,  the  emission  of  steam  or 
other  substance,  the  blovring  of  the  whistle, 
or  the  revolving  of  the  driving  wheels,  were 
wantonly  done,  or  done  with  the  Intention  of 
frightening  plaintiff's  mule.  (3)  For  tbat 
said  count  does  not  Inform  this  defendant 
whether  It  is  brought  here  to  defend  an  ac- 
tion for  the  emission  of  steam  or  other  sub- 
stance, or  for  revolving  driving  wheels,  or 
for  blowing  the  whistle. 

These  demurrers  to  the  fourth  and  tenth 
counts  were  each  overruled,  and  thraeupon 
defendant  filed  a  plea  of  the  general  Issue, 
and  special  pleas  setting  up  the  contributory 
negligence  of  the  plaintiff:  "The  ondlsputed 
facts  In  the  case  were  as  follows;  That  on 
the  17th  day  of  October,  1901,  plaintiff  and 
Otton  Fasquale  were  coming  back  towards 
Bessemer,  from  a  farm  In  the  country,  along 
a  private  road,  Pasquale  driving,  with  a  mule 
hltehed  to  a  wagon.  The  mule  was  gentle. 
When  near  the  track  on  which  a  train  of 
defendant  was,  the  wagon  was  stopped,  be- 
cause It  was  seen  that  an  engine  of  defend- 
ant was  coming  towards  the  crossing.  This 
engine  was  pushing  some  cars,  and  was  go- 
ing in  an  easterly  direction.  The  cars  and 
engine  passed  the  crossing,  until  the  engine 
was  some  feet  beyond  It  The  engine  was 
then  reversed  and  started  back,  pulling  the 
cars  in  a  westerly  direction.  The  ground 
was  slightly  ni^rade  going  west  While  en- 
gine was  going  east,  there  was  no  unnsoal 
noise  of  any  kind,  and  the  mule  stood  per- 
fectly quiet  until  the  engine  had  passed  Iier. 
When  the  engine  was  reversed  and  came 
back  in  a  westerly  direction,  the  mule  took 
fright  at  the  noise  caused  by  the  engine, 
and  Pasquale  jumped  out  to  hold  the  mule. 
The  mule  sterted  to  turn  around,  and  cocked 
the  wagon  up  on  one  ^de  to  some  extent,  and 
Fulton,  being  somewhat  alarmed,  attempted 
to  get  out  of  the  wagon  and  was  severely  in- 
jured In  doing  so."  The  other  facts  are  aof- 
fldeutly  stated  In  the  opinion. 

At  the  request  of  the  plaintiff  the  court 
gave  to  the  jury  tbe  following  written  char- 
ges: (a)  "I  chai^  you,  gentiemen,  that  if 
you  believe  from  the  evidence  that  plaintiff 
In  attempting  to  get  out  of  the  wagon  did 
what  othOTS  slmilariy  situated  would  have 
6aa»,  then  that  would  not  be  contiUmtory 
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negllcsBm  <m  his  part.**  (b)  "If  70a  beUeve 
from  thct  evidence  that  plaintiff  was  placed 
iB  a  perlloos  position  by  the  negllK^ce  of 
defendant^  or  If  be  acted  imdw  Influence  of 
fear  or  exdtemeDt  produced  by  the  n^U- 
gence  of  derendant,  tben  Much  act  would  not 
be  contributory  negligence^  and  would  not 
bar  tals  right  to  recorer.'*  The  defendant 
separately  excepted  to  tbe  giving  of  each  of 
tbeae  (Aiarges,  and  also  aeparately  excepted 
to  the  court's  refusing  to  give  each  of  the 
following  written  charges  requested  by  It: 
(1)  "If  you  believe  the  evidence^  you  must 
find  tor  the  defendant"   (2)  "If  you  believe 
the  evidence,  yon  must  find  for  tbe  defend- 
ant on  the  fourth  count  of  the  complaint,  as 
amended."   (7)  "If  you  believe  tbe  evidence, 
you  must  find  for  tbe  defendant  on  the  tenth 
count  of  fbe  complaint,  as  am«ided."  (1^ 
"Tbe  court  charges  you  that,  before  plaintiff 
can  recover  In  this  case,  he  must  show  to 
your  reasonable  satisfaction  from  all  the 
evidence  In  the  case  that  the  engineer  or 
other  person  In  charge  of  the  engine  caused 
steam  to  escape  from  It  In  a  manner  wliich 
was  unnecessary  to  the  operation  of  the  en- 
gine at  the  time  and  place  of  the  accident" 
(22)  "Tbe  undisputed  evidence  In  this  case 
is  that  the  road  on  which  plaintiff  was  was 
a  private  road,  and  not  a  public  highway; 
and  I  charge  you  that  there  was  no  duty  on 
defendant's  engineer  to  keep  a  lookout  for 
parties  or  teams  standing  near  the  railroad 
track  at  that  place."    (28)  "I  charge  you 
that,  under  the  evidence  in  this  case,  it 
would  not  be  negligence  on  the  part  of  de- 
fendant's engineer,  for  which  plaintiff  can 
recover  fbr  the  defendant's  engineer  to 
operate  his  engine,  making  unusual  noises, 
or  causing  the  wheels  to  be  revolved  unneces> 
sarlly,  or  steam  to  eacape  nnnecees&rily,  one 
or  both,  unless  at  the  time  he  knew  of  plain- 
tiff's position  near  tbe  track."  <29)  "I  chaise 
you  that  under  tbe  evidence  in  this  case  it 
was  not  tbe  duty  of  tbe  engineer  to  be  on  the 
lookout  tor  any  one  standing  near  the  track 
at  tbe  place  where  plaintiff  was  In  the 
wagon,  and  that;  if  you  beUeve  from  all  the 
evidence  in  the  case  that  defendant's  en- 
gineer did  all  he  could  do  to  atop  the  Miglne 
of  defendant  as  soon  as  he  discovered  plaln- 
tUTs  peril,  then  you  will  find  for  the  defend- 
ant"  (82)  "Carelessness  or  misconduct  by 
the  engineer  on  defendant's  track,  or  unnec- 
essary actions  on  bis  part,  or  even  all  of 
those  acts  and  omissions  combined,  do  not 
constitute  what  Is  designated  as  simple 
negligence  as  to  any  one  remote  from  the 
track  or  crossing,  and  so  situated  that  In  the 
performance  of  his  OTdlnary  duties  on  de- 
fendant's  track,   the   engineer  ordinarily 
would  not  notice  such  persons."   <33)  "If 
you  believe  from  the  evidence  ttiat  defend- 
ant's engineer  caused  unusual  and  unneces- 
saT7  noises  to  be  made  by  the  engine,  and 
that  from  this  action  on  part  of  the  defend- 
ant's engineer  the  mule  took  fright  and  plain- 
tiff was  Injured,  yon  most  find  for  the  d»-  I 


fendant,  unless  yon  further  believe  from  the 
evidence  that  defendant's  engineer  knew  that 
plaintiff  was  near  the  track  at  the  time  those 
noises  were  made."  (S5)  "If  you  believe 
from  the  evidence  that  the  engineer  ot  de- 
fendant did  all  In  his  power  known  to  skillful 
engineers  to  stop  the  engine  as  soon  as  be 
realized  plaintiff's  i»erU,  you  must  find  for 
the  defendant" 

There  were  verdict  and  Judgmmt  In  favor 
of  the  plaintiff,  assessing  the  at 
$1,600. 

A.  O.  ft  B.  D.  Smitb,  for  appelant.  Wazd 
&  Drennen,  tor  respondent. 

HcGLELLAN,  C.  J.  The  plaintiff  of 
course,  had  a  right  to  be  where  he  was,  and 
as  he  was,  when  he  was  Injured  In  conse- 
quence of  Mb  mule  becoming  frightened  by 
defendant's  train.  But  the  road  along  which 
he  had  been  traveling,  and  upon  wbldi  It  was 
his  purpose  to  cross  the  railway  as  soon  as 
defendant's  train  or  engine  got  out  of  the 
way,  was  not  a  public  road.  Therefore  de- 
fendant's trainmen  were  under  no  dnty  to 
keep  a  lookout  for  him,  but  their  duties  In 
respect  of  him  arose  only  after  they  became 
aware  of  his  presence  and  periL  If,  after 
becoming  aware  that  his  mule  was  becom- 
ing frightened  by  the  engine,  or  the  noises 
being  made  by  the  operatlmi  of  the  engine, 
they  failed  to  use  every  means  at  hand, 
which  a  man  of  ordinary  care  and  prudence 
would  have  had  recourse  to,  to  allay  the  fnght 
of  the  animal,  such  as  abating  the  noises, 
stopplxrg  the  engine,  that  being  iwactlcable, 
etc..  and  hnjury  resulted  from  such  failure 
to  the  plaintiff,  the  defendant  would  be  Uabla 
in  damages  In  this  action.  Glass  v.  Memphis 
&  Charieston  B.  B.  Co.,  94  Ala.  681, 10  South. 
216;  Ala.  Great  Southern  B.  B.'0>.  v.  Linn, 
103  Ala.  139,  16  South.  508;  23  Am.  &  Bug. 
Bncy.  Law,  pp.  744,  745.  The  defendant 
would  also  be  liable^  If  the  trainmen,  know- 
ing of  tbe  proximity  of  the  plaintiff  with  his 
vehicle  and  mule  to  the  track,  unnecessarily 
caused  the  engine  to  make  unusual  ncdses 
calculated  to  frighten  a  mule  of  ordinary 
gentleness,  and  such  noises  did  frighten  this 
mule  and  thereby  caused  plaintiff  to  be  In- 
jured; and  this,  of  course,  though  the  animal 
gave  no  Indication  of  fright  prior  to  the 
noises.  Under  the  foregt^g  principles,  the 
fourth  count — the  case  being  tried  on  that 
and  the  tenth  count— eufflclently  states  a 
cause  of  action;  but  the  tenth  count  Is  bad, 
for  that  It  seeks  alternatively  a  recovery  for 
the  failure  of  defendant's  trainmen  to  know 
of  plaintiff's  presence  and  peril.  This  count 
is  not  supported  by  the  evidence  In  respect 
of  Its  averments  as  to  the  character  of  the 
road  which  plaintiff  was  traveling.  If  these 
averments  are  to  be  construed  as  describing 
a  public  road  In  the  recognised  meaning  of 
those  words,  the  sort  of  road  as  to  which 
the  statute  imposes  the  duty  of  keeping  a 
lookout  upon  trainmen. 
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There  vas  evidence  tending  to  ahow  that 
tba  trainmen  were  negligent  after  dlscorer- 
Ing  tbe  fright  of  the  mule,  and  fmn  which 
tbe  Jury  mUpxt  have  found  that  the  Injury 
reralted  from  nidi  negligence;  bat  there 
waa  also  evidence  to  the  contrary,  and  fliat 
tsrae  was  for  the  jnry.  'Hiere  wa*  also  erl- 
dence  tending  to  show  that  the  trainmen, 
after  becoming  aware  <tf  the  preaenee  of  the 
mnl^  wWi  plalntlfl  in  the  T^ele  to  which 
ft  was  hitched,  and  before  there  were  any 
Indlcatlfma  of  fright  in  the  rnnl^  caused  the 
CTtfliie  to  toilt  nnomal  and  unnecessary 
noises,  calcnlated  to  frighten  a  mule  of  ordi- 
nary gentleness,  and  which  did  frighten  this 
nmle  and  canse  the  Injury  complained  of. 
Upon  tUi  it  waa  open  to  the  Jury  to  find  f&r 
plalntlfl,  thongh  there  was  no  pretennlsslon 
of  duty  on  the  part  of  the  trainmen  after 
tin  mole  became  trlghtoied;  but  there  was 
•▼ktonce  to  the  contrary,  and  this,  too,  was 
an  Issue  for  the  Jury.  It  foilowa  that  the 
ooort  properly  refused  to  gtre  the  affirmatlTe 
charge  requested  by  the  defendant 

Bat  the  coortTs  raUngs  on  sereral  ot  the 
other  cfaa^iea  requested  by  defendant  and 
refused  were  at  Tarlance  with  the  law  as 
we  have  declared  It,  In  that  such  rulings 
proceeded  on  the  theory  that  the  trainmen 
owed  the  plaintiff  the  &aty  of  operating  the 
engine  with  reference  to  bis  presence  there, 
though  they  were  unaware  of  such  presence 
or  his  pern.  Charge  "a,"  glren  plaintiff, 
should  have  measured  his  ccmdnct  In  getting 
out  of  the  vehicle  by  comparison  with  what 
the  Jury  should  find  men  of  ordinary  pru- 
dence wonld  have  done  under  the  circum- 
stances. Charge  "b."  givrai  feu:  the  plaintlir, 
Is  also  subject  to  crtUdsm.  Here,  too,  the 
standard  Is  what  a  reasonably  careful  and 
prudent  man.  considering  the  particular  exl- 
gmdes  of  his  situation,  wonld  have  done. 
Holland  T.  Tenn.  Coal,  Iron  &  R.  R.  Co.,  91 
Ala.  444,  8  South.  524,  12  L.  R.  A.  232;  Ricb- 
mond  ft  Danville  R.  R.  Co.  v.  Farmer,  97 
Ala.  141,  12  South.  86;  Central  of  Georgia 
Ry.  Oo.  T.  Fosbee^  125  Ala.  199,  21B,  2i6»  27 
South.  1006. 

We  find  no  error  In  the  mllngs  of  the  conzt 
on  the  admissibility  of  testimony. 

Reversed  and  remanded. 

T780N,  SIMPSON,  and  AMDDBSON.  JJ.. 
concnr. 


HALL  &  FARLRY  et  al.  v.  ALABAMA  TBR- 
MINAL  ft  IMPROVEMENT  CO.  et  al. 

(Supreme  Gonrt  of  Alabama.    May  11,  190&) 

1.  PBAUOuuirr    ConvETAircBS— Obbditobb* 
Bitx— Chosss  in  AonOH. 

Under  Code  1896,  §  21S6,  declaring  that 
all  conveyances  of  personal  property  with  In- 
tent to  hinder,  delay,  or  defraud  creditora  are 
▼old,  etc.,  and  aection  818,  declaring  that  a 
creditor  wlthont  a  lien  oiay  file  a  bill  in  chan- 
cery to  discover  or  sobject  to  the  payment  of 
his  debt  any  property  which  has  been  franda- 
lentiy  tnuwferrsa  by  lha  debtor,  a  creditor  may 


proceed  In  equity  to  set  aside  a  fraodnloit 
transfer  of  choees  In  action  by  the  debtor. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  I  109.] 

2.  C0BPOBA.T10KS— PnsoHAsa  or  Stock. 

Tlie  purchase  by  a  corporation  of  shares 
of  its  own  capital  stock  is  a  frand  upon  Its 
creditors. 

[Ed.  Note. — For  cases  In  pointy  ses  voL  1% 
Cent.  Dig.  Oorporatioos,  |  UBO.] 

S.  Sahb— RsusDT  or  OsBDrroB. 

Money  paid  and  bonds  transferred  a 
debtor  corporation  for  shares  of  Its  own  stock 
Is  property  fraudulently  transferred,  which  may 
be  reached  and  subjected  by  a  creditor  ot  a 
corporation  on  a  bill  In  chancery. 

4.  Same— Notes  Civm  toi  Soook—WwokQ' 

TUX.  SUBKENDEB. 

Where  subecrtbers  to  the  capital  stock  of 
a  corporation  give  notes  In  payment  of  their 
subscriptions,  the  act  of  the  corporation  in  sur- 
rendering the  notes  as  paid,  when  this  has  not 
in  fact  been  done.  Is  a  fraud  upon  creditors  of 
the  corporation,  entitling  such  creditors  to  see 
In  equity  to  enforce  the  notes. 

5.  Sake— Release  or  SnnscaiBEBS. 

Where  a  debtor  corpcwation,  tor  the  pur- 
pose of  releasing  solvoit  subscrilwrs  to  stock, 
accepts  in  lieu  of  the  subscription  the  obligation 
of  a  known  insolvent,  the  transaction  is  fraud- 
ulent as  to  a  creditor  of  the  corporation,  and  he 
may  sue  In  equity  to  enforce  the  obligation  of 
the  original  subn^iber. 

6.  Subeehdeb  or  CoixunAi^TBAUD— Brac- 

KDT. 

Where  a  chose  in  action  has  been  assigned 
BB  collateral  security,  and  the  creditor  is  dis- 
possessed thereof  by  the  fraudulent  deceit  of 
the  debtor,  he  may  still  assert  his  lien,  or  may 
waive  the  lien  and,  treating  the  property  as 
that  of  the  debtor,  pursue  it  Into  the  hands  of 
a  frandulent  transDsree;  but,  if  the  creditor 
elects  to  rosard  It  as  his  pn^rty,  his  ronedy 
is  not  by  bfll  In  dian<xry  as  upon  a  fraudulent 
transfer  by  his  debtor,  but  by  an  action  at  law 
on  the  obligation  against  the  obligor. 

Appeal  from  Chancery  Court,  Mon^m- 
ery  County;  A.  D.  Sayre,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Hall  ft  Farley,  as  trustees,  and 
others,  against  the  Alabama  Terminal  ft 
Improvement  Company  and  others.  From  a 
decree  dismissing  the  bill.  plalntUfs  appeal. 
Reversed. 

Rehearing  doiled  June  80,  1906. 

ISie  object  of  the  bill  la  to  subject  to  the 
Jn^cmmt  htid  hy  complalnante  the  unpaid 
snbscriptlCHis  to  the  capital  stodc  of  the 
Alabama  Terminal  ft  Improvonent  Company 
given  by  defendants,  which  it  waa  alleged 
in  the  bill  had  been  transferred  or  asdgned 
with  the  intoot  to  hindn,  delay,  or  defraud 
the  creditors  of  said  terminal  company.  Aft 
er  setting  out  the  various  subscriptions  by 
the  several  defendants,  the  Ull  as  to  Wiley 
ft  Murphree  alleged  that  the  Bubscribers, 
with  Intent  to  defraud,  had  ttanafened  their 
subsCTlptlons  to  known  Insolvent  persons,  and 
by  false  reprseentation  that  they  had  been 
paid  prevailed  vpon  tiie  complalnante  to  sur- 
render tibe  notes  given  for  the  sabacrlptlon, 
whidi  had  been  prior  to  that  time  assigned 
to  them  as  collateral  security  tm  tiie  debt 
ot  said  terminal  company.  As  to  sinne  other 
of  said  subscribers  to  the  capttel  stock,  the 
bill  alleged  that  an  agreement  was  made  be- 
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tween  tbem  and  the  terminal  company,  for 
tbe  porpose  of  sbleldlng  the  Bubacrlben  and 
defrauding  tbe  credltorB  of  said  company, 
by  which  the  subscribers  paid  the  amomit 
of  their  subscription  in  cash,  and  thereupon 
the  c<Hnpa&y  Immediately  bought  of  them 
their  shares,  giving  therefor  certain  bonds 
owned  by  the  tvmlnal  company,  issued  by 
the  Alabama  Midland  Ballway,  at  a  valua- 
tton  of  86  cents  on  the  dollar.  As  to  others, 
the  allegation  was  that  tbe  terminal  com- 
pany had  purdiased  the  shares  from  the 
subscribers,  giving  Its  notes  therefor,  and 
dellTerlng  as  collateral  security  assets  of  the 
company,  and  that  such  notes  had  been  paid 
by  devoting  the  n^Iaterais  thereto.  As  to 
some,  the  allegation  was  that  the  notes  or 
obligations  given  for  the  eubscriptlonB  had 
been  fteudulently  satisfied  living  flctl- 
ttons  credits  to  tbe  subscribers. 

W.  A.  Gunter  and  Horace  Strlngfellow,  for  ap- 
pellants. K.  I*  Harmon,  O.  C.  Wiley,  Wiley  & 
Murphree,  and  W.  S.  Tborlngton,  for  appellees. 

McOLBLLAN,  a  J.  The  statute  of  IS 
Bllzabeth,  entitled  "An  act  against  fraudu- 
lent deeds,  gifts,  alienations,  etc.,"  was  In  a 
sense  the  progenltw  and  Is  the  prototype  of 
our  statute  on  tbe  same  subject,  which  Is 
now  embodied  In  section  21S6  of  Code  of 
189a  By  that  statute— St  18  EUx.— it  was 
"dedared,  ordained,  and  enacted  •  •  • 
that  all  and  every  feoffment  gift,  grant, 
allmatlon,  bargain  and  ccnv^ance  of  lands, 
tenements,  hereditaments,  goods^  and  chat* 
tela,  or  any  of  them,  or  of  any  lease,  rent, 
common  or  other  profit  or  charge  out  of  the 
same  lands,  tenmuents,  hereditaments,  goods, 
and  chattels,  or  any  of  tbem,  or  of  any  lease, 
rent,  cmnmon  ta  otho-  pn^t  or  durge  out 
of  the  same  lands,  tenements,  heredltamoitB, 
goods  and  chattds,  or  any  of  tttem,  by  writ- 
ing or  otherwise  and  all  and  every  bond, 
suit.  Judgment  and  execution  at  any  time 
had  or  made  sithence  the  beginning  of  the 
Queens  majesty's  redgn  that  now  Is,  or  at 
any  time  hereafter  to  be  bad  or  made,  to  or 
for  any  Intoit  or  purpose  to  binder,  delay 
or  defraud  creditors  and  others  of  their  Jnst 
and  lawful  actions,  suits,  debta,  accounts* 
damages,  poialtles,  forfeitures,  holots,  mor- 
tuaries and  reliefs,  shall  be  from  henceforth 
deemed  and  taken  (tmly  as  against  that  per- 
son  or  persons,  his  or  their  heirs,  successors, 
executors,  admliUstratorB  and  asslffu,  and 
every  of  them  whose  actions,  suits,  debts, 
accounts,  damages,  pemaltles,  forfeitures, 
h^ots,  mortuaries  and  reliefs,  1^  such  guile- 
ful, covinous  or  Craudulait  dsrices  and  prac- 
tices, as  is  aforesaid,  are,  shall  or  might 
be  in  any  ways  disturbed,  hindred,  delayed 
or  defrauded)  to  be  clearly  and  utterly  void, 
frustrate  and  of  none  effect;  any  pretence^ 
colour,  feigned  conslderatlrai,  expressing  of 
use,  or  any  other  matter  or  thing  to  the  con- 
trary notwithstanding." 

At  ttw  time  of  tbis  wactmott  (1670).  and 
tor  more  than  two  centuries  afterwards, 


choset  tn  action  were  not  leviable  by  ezecu- 
tl<m  or  other  process  under  English  law. 
Nor  was  that  vpecles  of  pn^erty  strictly 
within  the  letter  of  the  statute.  Upon  these 
considerations,  and  mainly  upon  the  first, 
the  act  being  Intended  to  aid  credltus  to 
the  subjection  only  of  fraudulently  ctrnv^ed 
or  transferred  property,  whi<A  could  have 
been  levied  iqKm  in  tbe  bands  of  the  debtw. 
It  was  unltonnly  held,  so  long  as  then  was 
no  right  or  ranedy  i^ven  the  creditor  against 
the  cboses  in  actton  ot  the  debtor,  tiiat  such 
property  was  not  within  this  statute,  and, 
of  conseQumee,  that  transfora  of  dioses  in 
action  woe  to  no  wise  afleeted  by  It  It  was 
while  this  state  of  law  obtained,  and  wit^ 
r^erence  to  Hits  immunity  ot  cinses  to  ac- 
tion from  process  for  the  payment  of  d^to 
that  Lord  Thnrlow*  declining  to  annul  as 
fraudulent  Uie  tranrter  of  a  ctiose  to  acUim, 
used  tiie  expxeuion  quoted  to  the  optolmi 
of  th»  chancellor  to  tbin  case;  **It  would  be 
preposterous  and  absurd  to  set  aside  an 
agreunent  wtalidi,  If  set  aside,  leaves  Om 
stock  (indebtedness)  to  the  name  of  the 
perscm  wbMe  yon  ooold  not  touch  it"  The 
Justness  ot  tiito  declaration  la  obvtous  to 
view  of  the  then  nonllabUfty  to  the  debt  of 
the  choees  to  action,  even  to  the  hands  end 
name  of  the  debtor.  That  was  the  consid- 
eration wblfA  ctmstratoed  tbe  Lord  Chan- 
cellor to  rtfuse  to  set  aside  the  transfa, 
and  to  dtrfng  so  be  acted  to  cMuonance  with 
toe  settled  doctrine  of  toe  Bnglish  oonrts  to 
the  pmnises. 

So  the  law  stood  to  England  till  the  reign 
of  Victoria.  But  by  ttie  'judgment  act"  of 
1  &  2  Victoria  choses  to  action  of  toe  debtnr 
were  made  liable  for  his  debts,  and  provision 
was  made  to  reach  and  subject  such  prop- 
erty by  a  mtedal  sort  of  levy  and  retnm, 
and  "a  (Aarglng  wdw"  the  court  tinereon. 
Since  tbis  enactment  it  has  with  like  uni- 
formity been  held  that  c^ioses  to  action  are 
to  be  considered  as  *^goods  and  chattels"  nn- 
dw  the  act  of  IS  BHiabeUi,  and  that  cov- 
inous transfers  of  them  are  "void,  frustrate 
and  of  none  efEect"  against  creditws  of  the 
transferror.  This  concluskm  was  reached, 
and  has  been  steadily  adhered  to,  Botwlto- 
standtog  such  property  is  nether  "goods'* 
nor  "cbatt^"  strictly  speaking,  upon  the 
ouuideratlOB  that  the  broad  purirase  ot  Uie 
act  (tf  18  Ellsabeto  was  ben^lcent  to  the 
suppreBslon  of  fraud,  and  the  conservation 
Of  the  righto  of  creditors  against  all  pn^erty 
subject  to  execution  to  tbe  banda  of  the 
debtor  by  i^vtog  toem  a  remedy  to  pursue 
and  subject  all  such  property  which  shall 
be  fraudulottly  conveyed  or  transferred  by 
the  debtmr,  and  that  to  toese  rads  toe  stotate 
should  be  liberally  ccmstrned  so  as  to  extend 
Ito  operation  to  any  species  of  property  not 
leviable  at  the  time  of  Ito  enactment,  but 
made  so  hr  subsequent  acto  of  Parilamwt 
Thus,  It  has  been  said  of  this  act— St.  13 
snix.— that  "ito  slmpllcItT  and  (If  toe  ezpres- 
siMk  may  be  allowed)  Ite  expanslveness  have 
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oiabled  tlM  judges  to  brlns  within  its  Bcoge 
ana  extend  Iti  opentton  to  almost  ereiy  kind 
of  transaction  resorted  to  by  debtors  to  tbe 
pr^ndAce  of  their  credltms,"  and  that  it 
**eannot  rec^Te  too  liberal  a  oonstmctton  w 
be  too  nmch  extended  In  soppresalon  of 
ftand."  So,  In  Twyntfs  Oase,  it  was  re- 
solved tha,%  "becanse  trand  and  deceit 
abound  In  these  days  nme  than  in  former 
times,  all  statotes  made  against  fraud 
should  be  Ubeially  and  beneficently  expound- 
ed to  sapless  firaod."  And  the  doctrine  of 
tbe  extension  of  the  statats  has  beoi  thus 
concrete  stated:  **TtDe  piincl^e  is  that  to 
oMiTey  awi^  any  property  against  which 
cxecntloo  can  issne  is  a  fraud  on  creditors, 
bat  not  a  conv^ance  of  that  wlilch  tfiey 
could  not  dbvt  for  tbe  conveyance)  have 
tou<died.  BO  that  1^  succesBive  statutes  giv- 
ing creditors  power  over  dUEerent  kinds  of 
proper^,  the  operatl<m  of  St  13  Slix.  c  5, 
has  be«i  gradually  extended."  Tbia  intan- 
gible pnpatr— eboset  In  actim— being  thus 
tnongbt  wlOilB  the  act  of  IS  BUaabeth 
ttumigta  the  lerlable  quality  attached  to  it 
by  the  act  (tf  1  <ft  2  Tletovia,  the  remedy  of 
the  Judgment  creditor  upon  the  fraudulent 
transfer  of  such  inoperty  was  and  Is,  tn  the 
law  of  Bngland,  tbe  same  remedy  that  he 
bad  and  bas  to  tbe  subjection  *^  tangible 
property — goods  and  chattels,  strictly  so  call- 
ed— ^fraudulently  transferred  by  the  debtor, 
namely,  by  bill  In  chancery,  upon  the  return 
of  an  execution  "no  property."  to  set  aside 
the  transfer  and  subject  such  cboees  in 
aetifm  to  the  satisfiictlon  at  the  Judgment 
Nor  was  It  ever  supposed,  but  the  ruling  has 
been  to  the  contrary,  that  the  existence  of 
a  remedy  by  vedal  statutory  proceeding  at 
law  for  the  subjeetkm  of  such  property  oj^ 
oated  to  fizelnde  the  rmedy  In  equity  for 
its  aniUcatlon  to  the  Judgment. 

It  la  also  the  MtOed  law  In  Dngland  that, 
under  the  statute  of  18  Miaabeth,  since  cboe- 
es In  action  w«ce  made  leviable  by  the  act 
of  1  ft  2  Tictoxla,  '*the  fWglTeneaa  1^  a  debt- 
or of  a  d«bt  due  to  him**— 4hat  is,  the  covin- 
ous cancellation  and  surrender  as  paid  of 
a  bond  or  note*  tor  example,  by  tiu  Judgment 
debtor  to  his  debtw-^volving  as  between 
them  the  discharge  of  the  latter  from  tbe 
obUgaUiHi,  Is  a  frandnloit  transfer,  which 
the  Jodgment  creditor  may  have  set  aside  In 
equity,  and  thcrecqKm  hold  his  debtor's  deb^ 
or  to  account  for  the  amount  ot  said  debt: 
nub  of  the  foregtrfng  pn^usltlons  Is  support 
ed  iff  the  text  and  citations  ot  Worthington 
on  Fnndulent  Gcmveyances  ft  Statutes  of 
Elisabeth,  pp.  1,  2,  4-6,  17,  18,  20-^  8S,  650. 
It  Is  of  no  Impintance  to  us  whefltw  the  stab 
ate  of  18  BUsabeth  was  the  ordination  ot 
original  law  or  maely  deelaiatiHT  of  ezlat 
log  common  law  In  Bn^and.  Whatever  may 
be  the  solution  ot  that  somewhat  mooted 
questicai,  tbat  tfiactment,  antedating  as  it  did 
tbe  first  BtagUsh  settlement  In  the  t»rltory 
now  constltutfaig  tbe  United  Statei^  and  **be- 
hig  aivUcaUa  to  our  altoatlon  and  not  in- 


consistent with  our  institutions  and  govern- 
ment," became  a  part  of  tbe  common  law 
of  this  country  and  of  the  Mississippi  Terri- 
tory, then  composed  in  part  of  tbe  territory 
BUbsequoitly  erected  into  Alabama  Territory 
and  now  embraced  In  the  state  of  Alabama. 
So  far  from  Its  ever  having  been  repealed, 
it  was  in  substance  and  almost  literally  re- 
enacted  by  the  Legislature  of  Mtaslsslppi 
Tcaritory  in  1808,  was  the  statute  law  of 
tbat  tMTltory  when  Alabama  Territory  was 
carved  out  of  it;  l>ecame  tberei^mn  the  stat- 
ute law  of  Alabama  Trarltory,  formed  a  part 
of  the  statute  law  of  the  state  of  Alabama 
on  its  admission  to  the  Union,  and  has  con- 
tinued BO  to  be,  being  now,  as  we  have  sem 
embodied  In  section  2156  of  the  Code  ot  1896. 
Being  a  re^nactment  of  an  Bngllsh  statute, 
which  was  a  part  of  the  common  law  of  this 
country.  It  has  Justly  bem  held  to  be. but 
declarat«7  of  existing  common  law.  An- 
derson V.  Hooks,  9  Ala.  704,  709. 

The  "Judgment  aetf  ot  1  ft  2  Victoria, 
whereby  choses  In  action  were  made  leviable, 
and  thereby  brought  within  the  act  ot  18 
Elisabeth,  not  being  the  law  of  Bngland  at 
the  time  of  the  first  Ebiglish  settlement  In 
this  country — 1820 — was  not  part  of  our 
common-law  heritage,  and  did  not  become 
the  law  of  this  state.  But  we  have,  and  for 
many  years  have  had,  a  stetnte  of  our  own, 
providing  for  the  subjection  of  choses  in 
actifHL  of  the  debtor  to  the  satisfaction  ot 
bis  debts,  by  process  ot  garnishment  All 
the  considerations  upon  which  the  Bngllsh 
courts  proceeded  in  holding  tbat  tbe  statute 
(tf  1  ft  2  Victoria,  1^  in«iriTig  choses  in  ac- 
tion leviable  in  a  special  way,  (q;>erated  to 
bring  them  within  the  act  of  U  BUsabeth 
against  fraudulent  transfers,  etc.,  are  equally 
potrat  to  the  ctmclnsfam  tba.%  since  flte  ai- 
actmoit  of  our  statute  making  choses  in  ac- 
tion leviable  in  a  spwiat  way,  that  spedes 
of  pn^erty  may  be  the  subject  of  fraudulent 
transfers  under  the  common  law  as  It  came 
to  us  fnnn  Bngland;  and  so,  of  course,  those 
considBratlaiB  drive  with  equal  force  and 
certainty  to  the  conclusion  tbat  choses  in 
action  are  within  our  statute  (Code  1896,  | 
21fi6)  against  fraudulut  conveyances  and 
transfers,  considered  in  connection  with  our 
Rtetutss  (ODde  tSM,  1 2171  et  seq.)  providing 
toe  the  subjection  of  audi  propmty  to  the 
payment  of  debts,  and  this,  whether  sectlim 
2166  of  tbe  Code  ot  1806  be  taken  aa  merely 
declaratory  ot  the  common  law  or  as  the 
original  (Hdlnatlon  at  law.  Tbis  concloticm. 
Indeed,  is  plainer  and  more  obvious  to  reqpect 
to  our  statutes  than  it  was  In  respect  ot  the 
statotes  of  18  Blizabeth  and  1  ft  2  Victoria, 
slnce^  in  order  to  extend  the  statute  ot  BUs- 
abeth to  choses  in  action  after  that  spedes 
of  imperiy  liad  been  made  llaUe  ftir  debte 
by  the  act  ot  Vlctorbi,  It  was  necessary  to 
do  some  ^iparent  violence  to  the  letter  of  the 
older  statate  by  holding  that  Ito  words  "goods 
and  chattels^  embraced  choses  to  actim, 
which,  to  strictness.  th«y  do  not,  while  not 
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eren  this  apparent  violence  la  neceraary  to 
bring  choBea  In  action  within  the  (Nnrespond- 
Ing  words  of  our  statate,  "personal  prop- 
arty,"  tor  they  are  personal  jnoperty  aa  ea- 
sentlally  as  goods  and  chattels  an  pranonal 
property  In  the  wdlnary  acceptation  of  the 
word. 

me  fioregtdng  considerations,  without 
more,  would  suffice  to  enfUoe  the  concliulon 
that  choses  In  action  sre  within  our  statute 
against  fraudulent  conveyances  and  trans- 
fers; hut  flwre  are  more;  Section  2  of  the 
Oode,  so  tar  as  pertinent  huc^  is  as  f(rilowe: 
"The  following  words  have  In  this  Oode  the 
signification  attached  to  them  In  this  section, 
unless  oUiwwise  apparent  from  ttie  context: 
(1)  The  word  'ptogerXj*  Includes  property, 
real  and  personaL  (2)  The  words  *per8onaI 
property*  Include  money,  goods,'  chatty 
things  In  action  and  evidences  of  debt,  deeds 
and  conv^ances."  Section  2156  ot  the  Oode 
of  1S06  ^Clares:  "All  conveyances  or  as- 
signments In  writing,  or  otherwise,  of  at^ 
estate  ot  Interest  In  real  or  pwsonal  prop- 
erty, and  every  charge  upon  the  same  made 
with  Intent  to  hinder,  delay  or  defraud  crnt 
Itors,  purchasers,  or  othw  perstms  of  thdr 
lawful  suits,  damages,  forfeitures,  debts  w 
demands;  and  every  bond,  or  other  evidence 
of  debt  glvCT,  suit  commenced,  decree  or 
Judgment  suffered,  with  like  intent,  against 
the  persons  who  are  or  nuty  be  so  hindered, 
delayed  or  defrauded,  their  btin,  i>ersonal 
representatlvea  and  assigns,  are  void."  And 
section  818  of  the  Code  of  1896,  relating  to 
the  creditor's  remedy  for  the  subjection  of 
fraudulently  conveyed  property,  employs  <HiIy 
the  words  "any  property"  to  cover  the  sub- 
ject-matters of  such  conveyances  and  trans- 
fers. Surely  there  Is  nothing  1q  the  context 
of  section  2156  to  exclude  choses  In  action 
from  the  words  "personal  property"  there 
employed,  nor  anything  In  the  context  of  sec- 
ti<m  818,  which,  of  course,  relates  to  the 
same  property  dealt  with  Iff  section  2156, 
to  exclude  personal  property,  or  choses  In 
action  as  a  species  of  personal  property, 
from  the  words  "any  properly"  employed 
In  that  section.  The  terms,  history,  aud  con- 
struction of  the  statute  of  13  Elizabeth,  tak- 
en in  connection  with  the  act  of  1  &  2  Vic- 
toria, to  all  of  wtilch  we  have  adverted, 
demonstrate  the  absence  of  all  reason  to  ex- 
clude choses  in  action  from  sections  818  and 
2156  of  the  Code.  The  makers  of  the  Code 
have  certainly  in  one  Instance,  and  possibly 
in  many,  outside  of  section  2,  given  a  very 
clear  indication  that  they  conceived  the 
words  "personal  property"  to  embrace  choses 
In  action,  for  they  deemed  It  necessary  to 
expressly  except  "things  in  action"  from 
those  words  where  they  declfired  that  ex- 
ecutions may  be  levied  "oif  personal  prt^ 
erty  of  the  defendant"   Code  1806,  1  1890. 

It  has  been  several  times  held  that  choses 
in  action  are  "personal  property"  under  the 
exemption  statutes  of  the  Code.  Kenn.  ^y  v. 
Smith.  90  Ala.  8^  U  South;  06S.  Axid  that 


they  are  personal  pr(H>erty  within  dor  statnta 
agalnat  fraudulent  conveyances  asd  trans- 
fers has  been'  affirmative  snd  rq>eatedly 
recognized,  if  not  decided,  from  the  case  of 
Simpson  &  0<»rd«i  v.  T^ln,  6  Stew.  A;  P. 
208,  down  to  the  recant  case  of  Hall  &  Far- 
ley V.  Henderson.  126  Ala.  44S,  28  South.  081. 
85  Am.  St  Bepw  68,  OIL.  B.  A.  621,  and  the 
more  recent  case  of  Ober,  Stms  &  Oo.  v.  Phil- 
lips  ButtorfC  Mfg.  Co.  (not  yet  officially  re- 
ported) 40  South.  — :  As  we  have  seen,  it 
Is  the  settled  ruling  ot  ^'"t""*'  CMirts, 
since  the  judgment  act  of  1  ft  S  Victoria 
brought  dwses  In  action  wlililn  the  atatate 
of  18  BSUiabeth,  that  the  credltw  may  come 
into  chancery  to  reach  and  subject  that  spe- 
cies of  property  when  It  has  beok  fraudu- 
lently assigned  by  the  debtor;  and  this, 
though  die  act  of  Victoria,  which  daelared 
the  liability  of  Choses  in  action  to  debts, 
provided  a  spedal  proceeding  for  thtfr  sub- 
jection quite  anali^us  to  our  garnishment 
proceeding.  The  BngUsfa  ruling  is  anthority 
for  the  same  emcluslon  undw  like  condltltMis 
here-^that  a  creditor,  notwithstanding  the 
gamlshmmt  statutes  provide  a  special  pro- 
cess to  reach  the  debt«w's  dioses  In  action, 
may  come  into  equity  to  that  eoA  whMi  such 
choses  have  been  fraudulently  transfnred  by 
the  debtor.  Our  own  decisions  are  to  the 
same  effect  l^e  doctrine  was  expressly  de- 
clared by  this  court  more  than  00  years  ago 
in  Sheppard  et  ai.  v.  Iverson,  12  Ala.  97,  and 
recognized  In  Henderson  v.  McVay,  82  Ala. 
471,  and  again  in  Hall  &  Farley  v.  Hend«> 
son,  supra. 

It  has  been  the  law  all  along  in  England 
and  In  this  state  that  tangible  personal  prop- 
erty— goods  and  chattels — could  be  levied  on 
at  law  In  the  liands  of  a  fraudulent  trans- 
feree, and  that  a  sale  thereof  under  the  exe- 
cution would  convey  a  perfect  title  to  the  pur- 
chaser. The  fact  of  the  debtor's  fraudulent 
sale  of  such  property,  tiierefor^  not  only 
does  not  stand  In  the  way  of  the  levy  of 
an  execution  upon  It  but  does  not  even 
cloud  the  creditor's  right  to  sell  It  under  exe- 
cution so  as  to  tend  to  {nevent  Its  bringing 
Its  full  value.  Moreover,  the  garnishment 
statute  Is  just  as  efficacious  to  reach  and  sub- 
ject a  chattel — a  horse,  for  Instance — which 
has  been  fraudulently  transferred  by  the 
debtor  as  It  Is  to  reach  a  chose  In  action. 
Oode  1896,  H  2171.  2192.  If  the  existence  of 
an  adequate  remedy  at  law  would  In  any 
case  operate  to  deny  the  creditor's  r^t  to 
come  into  chancery  under  section  2156,  it 
would  seem  that  it  should  have  that  eCTect 
In  respect  of  goods  and  chattels  which  have 
been  fraudulently  disposed  of  by  the  debtor; 
yet  throughout  the  years  relief  has  been 
granted  to  creditors  In  respect  of  such  prop- 
erty by  the  chancery  courts.  2  Mayfleld, 
Dig.  p.  9^,  S  126,  and  cases  there  cited.  So 
It  Is  laid  down  by  Mr.  Freeman  as  the  gen- 
eral doctrine  In  the  premises.  He  says: 
"The  property,  which  by  a  creditor's  bill,  or 
by  a  bill  In  aid  of  execution,  may  be  reaclied 
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and  forced'to  contribute  to  the  satisfaction 
of  a  Judgment,  no  doubt  embraces  every- 
thing whicb  can  be  the  subject  of  levy  and 
sale  at  law.  Oeneratly,  In  the  case  of  per- 
sonal property  fraudulently  trausferred,  the 
remedy  by  direct  levy  and  sale  Is  more  speedy 
and  efficient  than  by  credlbw's  suit;  but 
there  Is  no  doubt  that  such  a  suit  may  be 
maintained  to  reach  personal  property  as 
well  as  real."   3  Freem.  Bz'ns,  (  426. 

Even  under  our  iM-esent  garnishment  stat- 
utes, with  their  proTlslous  for  bringing  be- 
fore the  law  court  the  alleged  fraudulent 
assignee  of  a  chose  In  action,  It  cannot  be 
said  that  the  remedy  they  afford  for  the 
subjection  of  a  fraudulently  assigned  chose 
In  action  is  more  adequate  than  the  remedy 
by  levy  and  sale  under  execution  In  respect 
of  chattels.  Indeed,  since  It  cannot  be  af- 
firmed of  the  remedy  by  garnishment  to  sub- 
ject fraudulently  assigned  choses  in  action, 
as  It  Is  Justly  affirmed  of  the  remedy  by 
execution  to  subject  fraudulently  transferred 
chattels,  that  generally  It  is  "more  speedy 
and  efficient  than  by  credltot's  suit,"  It  may 
well  be  said  that  garalshment  as  to  the  cme 
idass  of  proper^  la  less  adequate  to  the  cred- 
itor's ends  than  execntlDn  as  to  the  other. 
And  In  addition  to  the  "generally  more 
Speedy  and  efficient"  remedy  at  law  by  levy 
and  sale,  the  creditor  has  also,  as  to  chattels, 
tb»  same  legal  remedy  by  garnishment, 
which  he  has  as  to  dieses  In  action.  Cer* 
tainiy,  to  say  the  least,  the  remedy  by  bill 
In  cbancery  cannot  be  allowed  as  to  tanglUe 
personalty  and  denied  as  to  Intangible  per* 
sonalty  with  any  show  of  reason,  or,  hideed, 
without  manifest  Inconsistency.  We  hare 
sbown  that  it  has  been  allowed  by  this  court 
In  many  Instances  as  to  chattels,  notwith- 
standing the  supposed  adequacy  ot  the  legal 
remedy.  We  are  now  to  diow  that  It  has 
also  been  allowed  by  this  court  as  to  choses 
In  action,  expresdy  against  the  objection 
Uiat  the  remedy  by  gamlshm^t  was  ade- 
quate and  preduded  resort  to  equity.  In 
the  case  to  which  we  refer  the  creditor  filed 
his  bin  to  set  aside  the  fraudulent  assign- 
ment of  a  chose  In  action  by  his  debtor  and 
to  anbject  the  debt  to  the  satisfaction  of  his 
Jndlgment.  JElellef  was  granted  by  the  chan- 
cery cour^  and  Its  decree  was  affirmed  In 
this  court  The  oidnion  on  the  point  was 
by  Justice  Ooldthwalte,  and  is  as  follows: 
"At  first,  we  were  Inclined  to  think  that  un- 
der the  case  made  by  the  bill  the  complainant 
had  an  adequate  remedy  at  law  by  garnishee 
VDcesB,  but  farther  reflection  has  convinced 
us  tha^  even  if  this  remedy  could  be  effec- 
tively  panned.  It  does  not  follow  he  may 
■not  also  proceed  in  equity  to  set  aside  the 
fmndnlent  assignment,  and  thus  reach  as- 
sets which  in  r^Hty  belong  to  his  debtor. 
Fraud  Is  me  of  the, original  grounds  upon 
which  courts  of  equity  have  always  consld- 
md  themselres  as  entitled  to  entmaln  Juris- 
diction. Danld,  C!h.  Prac.  611;  Story,  Eq. 
I  181.  We  conclude,  thereforCi  that  it  la  M 
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objection  to  this  bill  that  the  party  might 
have  redressed  himself  by  pursuing  bis  legal 
remedy."  Sheppard  v.  Iverson,  12  Ala.  99. 
This  case  has  never  been  overruled.  We  do 
not  understand  that  Its  Boundness  has  ever 
been  questioned.  It  was  cited  approvltigly 
by  Sommerville,  J.,  In  his  opinion  in  the 
much-mooted  case  of  Smith's  Ex'r  r,  Cock- 
rell,  66  Ala.  64.  In  which  he  maintained  that 
fraud  was  always  a  ground  of  equity  Juris- 
diction. That  broad  proposition  was  not 
established  In  that  case,  nor  has  It  since 
been  established  In  our  Jurisprudence.  Judge 
Stone  also  delivered  an  opinion  in  the  case 
to  the  general  eftect  that  fraud,  In  and  of 
itself,  could  not  be  the  basis  of  equitable 
jurisdiction;  but  he  expressly  recognized 
the  Jurisdiction  of  equity  to  set  aside  fraud- 
ulent conveyances  of  property,  saying  in  the 
course  of  his  opinion:  "It  Is  not  our  inten- 
tion. In  what  we  have  said,  to  bring  In  ques- 
tion the  large  remedial  powers  of  equity  In 
cases  of  fraud.  It  can  convert  a  perfect 
equity  Into  a  legal  title;  can  remove  legal 
Incumbrances  for  the  inreserratlon  of  a  para- 
mount equity;  can,  in  a  proper  case,  marshal 
and  adjust  conflicting  claims;  osn  subfect  to 
debta  propwty  ooftoeiwd  At  prauA  thereof" 
eta  (Italics  ours.)  Fraud  was  not  involved 
in  that  part  of  the  case  of  All^  v.  Montgom- 
ery Ralhroad  Co..  11  Ala.  4ST,  the  decision  of 
which  was  cited  on  the  form»  appeal  In  this 
case  to  the  proposition  "that  a  bill  seeing 
to  subject  (Mioses  In  action  which  could  be 
reached  by  garnishment  was  without  equity." 
By  the  aspect  of  the  bill  In  that  case,  the 
equity  of  which  was  dmled,  It  was  sought 
to  collect  from  the  subscrlbeni  their  subscrip- 
tions to  the  stock  of  the  corporation  debtor 
which  were  then  due  to  the  company.  There 
had  been  no  assignment  ot  these  claims  by 
the  debtor.  No  fraud  as  to  than  had  been 
committed  by  the  corporation  defendant  in 
Judgment  Had  they  been  fraudulently  as- 
signed, there  Is  no  room  to  doubt  that  the 
court  composed  of  the  some  Judges  who  sat 
In  Sheppard  v.  Ivowm,  supra,  and  spraklng 
by  the  rame  Justice  who  delivered  the  (pin- 
ion In  that  case,  would  have  held,  as  In  that 
case,  that  the  bill  to  subject  them  had  equity. 

There  is  another  con^eratlon — peculiar, 
perhaps,  in  its  underlying  facts  to  our  Juris- 
prudence, and  entirely  independent  of  any 
to  which  we  have  adverted — wtilch,  to  our 
minds,  takes  the  equity  of  bills  to  reach  and 
subject  choses  In  action  fraudulently  as- 
iflgned  by  Judgment  debton  out  of  the  field 
of  disputation.  Our  statote  of  garnishment 
was  enacted  in  the  year  1818.  From  thence 
on  credltora  had  the  legal  rli^t  to  subject 
the  choses  In  action  of  their  debton  to  the 
satisfaction  of  their  debts.  This  legal  right 
existed  as  well  In  respect  of  choses  in  action 
which  had  been  fraudulently  asdgned  as 
against  those  held  by  and  in  the  name  of  the 
debttwB.  But  there  was  at  first  no  remedy 
under  the  garnishment  statute  wfamby 
choses  In  actkA  which  bad  been  fraudulently 
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assigned  by  a  debtor  conld  be  reached  and 
applied  to  the  debt  Ttaat  statute  made  no 
provision  tot  a  suggestion  by  the  gamlsbee 
that  a  tblrd  party  claimed  the  debt  or  tbet 
the  defendant's  claim  against  Urn  had  been 
assigned  to  a  third  party,  nor  for  the  bring- 
ing before  the  court  of  sncb  assignee  tor  the 
purpose  of  a  trial  of  the  right  of  proper^ 
In  the  choses  In  action  as  between  the  de- 
fendant in  Judgment  and  his  assignee.  It 
Is  true  the  garnishee  might  answer  that  12ie 
defendant  bad  assigned  tbe  claim  against 
Um,  but  tbSB  was  not  with  the  view  to  bring- 
ing the  assignee  In,  and  nothing  of  that  s(nt 
ensued  npcm  such  answer;  and  upon  such 
answer,  or  vreak  suggestion  of  notice  of  as- 
signment, no  judgment  could  go  against  the 
garnishee.  It  is  true,  too,  tbat  In  some  cases 
the  plaintiff  was  allowed  to  contest  the  tec- 
tum of  the  assignment,  and  to  hare  Judg- 
ment against  the  garnishee  upcm  a  finding 
that  no  assignment  had  been  made;  but  It 
was  nerer  aHowed  tbat  the  bona  fides  of 
an  assignment  In  fact  made  could  be  Inquired 
into,  and  It  Is  bnposslble  to  conceive  that  the 
bare  fact  of  assignment  could  be  so  nega- 
tived in  such  a  trial  as  to  pretiude  the  sug- 
gested assignee  from  afterwards  establish- 
ing It  against  the  garnishee,  and  thus  sub- 
jecting him  to  donUe  recoveries,  the  assignee 
not  being  b^m  the  court  However  that 
may  be.  It  was  expressly  ruled  under  the 
original  garnishment  statute  that,  though  12ie 
creditor  had  a  l^al  right  to  subject  choses 
In  acHon  which  Us  debtor  had  fraudulently 
assigned,  he  had  no  legal  remedy  to  that  end 
by  process  of  gamlslunent  Tbe  case  was 
this:  Simpson  &  Gordon  sued  Dennis  Tip- 
pin,  and  summoned  Cautrell  in  ganilshment 
He  answered  that  he  bad  executed  a  note  to 
the  defendant  Dennis  Tippin,  which  was 
outstanding  and  unpaid,  but  this  note  bad 
been  assigned  by  said  Dennis  to  Philip  Tip* 
pin.  The  plalntlfflB  contested  his  answw, 
and  to  support  ot  their  contest  proposed  to 
prove  that  the  transfer  by  Dennis  to  PhUlp 
TlK>ln  was  fraudulently  nude,  to  elude  the 
just  demands  of  bis  creditors,  and  without 
any  consideration.  The  circuit  courfs  rejec- 
tion of  this  evidence  was  sustaiDed  by  this 
court,  on  grounds  stated  in  the  following  ex- 
cerpt from  the  opinion:  'It  cannot  be  con- 
troverted tbat  the  estaUishment  of  those 
facts  results  in  the  legal  consequence  that 
the  proceeds  of  this  bond  remain  liable,  not- 
withstanding such  pretended  assignment,  to 
the  satisfaction  of  tbe  debts  of  the  defend- 
ant The  only  question  is  whether,  through 
tbe  medium  of  tbe  legal  proceeding  here 
adopted,  it  la  competent  to  make  such  appro- 
priation of  tbe  bond.  As  between  the  two 
Tlpplns  and  Cautrell,  the  gamlsbee,  both  at 
law  and  in  equity,  tbe  debt  is  due  to  and  re- 
coverable by  the  assignee  from  Cautrell, 
thODgb  fraudulently  made,  as  alleged  and 
proposed  to  be  proven.  If  an  action  were 
brought  against  Cautrell  by  the  said  assignee, 
he  would  not  be  beard  to  impugn  the  assign^ 


ment  by  such  evidence.  Upon  the  prlnc^)!* 
of  tbe  decision  made  by  this  court  to  the  case 
of  Drake  v.  McCauslaud,  It  would  be  reject- 
ed, as  'res  Inter  alios  acta.'  The  evidence 
then,  which  was  r^ected  to  this  case,  was 
clearly  Irrevelant  to  the  only  Issue  at  bar, 
which  was  whether  the  garnishee  was  in- 
debted to  the  defendant  in  attachment  The 
remedy  by  attechment  and  summons,  which 
was  pursued  to  tills  case,  Is  not  so  extended 
and  guarded  by  necessary  provisions  as  to 
embrace  In  Ito  presHit  condition  IIiIb,  any 
more  than  many  other  of  the  various  de- 
vices of  fraudulent  debtors  whldi  It  Is  the 
peculiar  xaovlnce  and  power  of  a  court  of 
chancery  to  detect  and  conntervalL"  Slmp- 
Bcoi  ft  Gordmi  r.  Tlpiidn,  B  Stew,  ft  P.  20S, 
211 

The  soundness  of  this  dedslon  has  never 
been  doubted.  To  the  contrary,  its  doctrtae 
vras  e^ressly  a^itoved  in  Foster,  Nostmnd 
ft  Co.  V.  Walker,  2  Ala.  177,  and  the  case 
was  approving^  dted  In  Floumoy  &  Epplng 
V.  Owens,  74  Ala.  446,  and  In  Hodges  Bros.  t. 
Colenuin  &  Oarroll,  76  Ala.  IDS.  Thus  was 
It  directly  determined,  after  the  statute  of 
1818  gave  to  the  creditor  the  legal  right  to 
subject  (Aoaes  In  action  of  bis  debtor,  tbat 
his  remedy  to  the  ^lectaatlon  ot  that  right 
in  respect  of  choses  to  action  fraudulently 
assigned  by  tbe  d^ttor  was  exdudTdy  In 
equity.  More  than  20  years  after  tills  legal 
right  had  beoi  conferred  on  tbe  credits— 
that  is,  to  the  year  1840— the  Legislature 
amended  tilie  garnishment  statute  by  incov 
porating  therein  the  provision  now  found 
to  It  for  bringing  In  the  assignee  of  a  defend- 
ant's chose  In  action  disclosed  by  tbe  answer, 
and  for  a  trial  both  as  to  the  fact  and  the 
bona  fides  of  the  allured  assignment;  but 
It  is  thoroughly  wdl  settled  that  the  crea- 
tion by  stetute  of  a  legal  remedy  never  ousts 
pre-ttdstlng  equi^  Jurisdiction.  8  Mayfleld. 
Dig.  p.  196,  1  486. 

We  have  considered  the  right  of  a  creditor 
to  file  a  bill  in  equity  to  reach  and  subject 
fraudulently  assigned  choses  In  action  of 
his  debtor,  without  reference,  in  tbe  main, 
to  section  818  of  the  Code.  That  section  Is 
as  follows:  "A  creditor  without  a  Hen  may 
file  a  bill  to  chancwy  to  discover  or  to  sub- 
ject to  the  paymrat  of  bis  debt  any  property 
which  has  been  fraudulently  transferred  or 
conveyed,  or  attempted  to  be  fraudulently 
transferred  or  conveyed  by  his  debtor." 
This  section  has  been  held  to  put  all  cred- 
itors on  tbe  same  footing  In  respect  of  the 
right  to  tovoke  the  Jurisdiction  of  equity. 
Lehman  v,  Meyer,  67  Ala.  403.  As  it  gives 
this  remedy  to  tbe  creditor  without  a  lien 
as  to  "any  property"  fraudulently  transfer- 
red or  conveyed,  It  must  be  intended  either 
tbat  it  gives  the  remedy  also  to  the  creditor 
with  a  lien,  or  that  he  already  had  It  in  re- 
spect to  "any  property"  which  had  been 
fraudulently  transferred  or  conveyed.  We 
have  seen  tbat  choses  In  action  are  within 
the  stetute  of  18  Bllsabeth,  that  they  are 
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personal  property  wltiiln  secUcm  2156,  and 
wlHilii  the  words  innperty"  of  aectioa 
818  of  the  Code  of  1606,  and  therefore,  of 
conns,  be  the  snt^ert  of  fraudulent 
transfms  under  each  of  those  statutes.  In 
view  of  all  wUch  section  818  mast  be  taken 
as  an  express  leglslatlTe  xvorMon  that  a 
creditor  may  file  a  bill  in  chancery  to  sub- 
ject to  hla  debt  dioses  In  action  which  have 
been  frandnlently  transfrared  by  bis  debtor. 
The  vrhcie  conclusion  as  to  the  existence 
of  that  remedy  for  the  sabjectira  of  that 
species  of  property  might  well  be  rested 
upon  sectUm  818  alone.  Upon  the  several 
constderatlons  which  we  have  set  forth,  we 
have  no  hesitation  In  holding  that  a  creditor 
may  proceed  in  equity  to  set  aside  a  frand- 
olent  transfer  of  choses  In  action  by  bis 
debtor  and  to  subject  them  to  the  payment  of 
his  debt 

The  purchase  by  a  corporation  of  shares 
of  its  own  capital  stock  la  a  fraud  upon  its 
creditors.  Such  shares  neitber  import  nor 
represent  any  right  or  claim  In  or  to  or  to 
subject  to  their  payment  the  assets  of  the 
corporation  as  against  the  rights  of  credit- 
ors. Shares  purchased  by  the  corporation 
hsTe  no  value  as  assets  for  the  payment  of 
COTporate  debts.  Obviously,  therefore,  the 
transaction  involves,  on  the  one  hand,  the 
diversion  of  corporate  assets  to  persons — 
shareholders — who  have  no  debt  against  the 
company,  nor  the  shadow  of  claim  to  or 
against  Its  assets  so  far  as  creditors  are  eoa- 
cemed,  and,  on  the  other,  the  acqulBltlon  by 
the  company,  In  the  stead  of  assets  thus  di- 
verted, of  a  mere  right  to  reissue  certain 
shares,  or  shares  to  a  certain  amount  In  Its 
capital,  which  right  is  of  no  value  as  assets 
for  credltora.  Such  a  diveralon  of  corporate 
property  is,  In  respect  of  creditors,  essen- 
tially a  gift  to  the  shareholders  whose  shares 
are  purchased  by  the  company,  a  purely 
voluntary  transfer  of  corporate  assets  In 
fraud  of  corporate  creditors,  fraudulent  and 
void  as  to  credltora,  and  this,  regardless  of 
the  Intention  actuating  the  company  and 
the  selling  shareholdera.  2  Morawetz  on 
Corporations,  8§  789,  790,  7^  794  ;  2  Thomp- 
son on  Corporations,  {  2054  et  seq.;  Hall  & 
Fariey  Trustees  v.  Henderson,  126  Ala.  449, 
480-1S2,  28  South.  531,  85  Am.  St  Rep.  68, 
61  L.  R.  A.  621,  and  authorities  there  cited. 

Money  Is  leviable  property  (Bamett  v. 
Bass  et  al.,  10  Ala.  951;  1  Freem.  Bz'ns, 
I  111);  and  money  paid  by  a  debtor  corpora- 
tlwi  for  shares  of  Its  own  'fetock  Is  property 
fraudulently  transferred,  which  may  be 
reached  and  subjected  by  tbe  creditor  on 
bin  In  chancery.  Investment  bonds  of  one 
corporation  owned  by  a  debtor  corporation 
are  choses  In  action  leviable  by  process  of 
garnishment.  Their  transfer  in  payment  for 
shares  of  stock  of  its  own  capital  by  the 
debtor  corporation  is  a  fraud  on  creditors  of 
the  corporation,  and  a  creditor  may  proceed 
by  bUl  in  equity  to  set  ai^  such  transfer 


and  subject  them  to  bis  debt  Promissory 
notes  and  other  forms  of  obligation  of  the 
subscriber  to  tbe  ca^tal  stock  of  a  corpcoa- 
tlon  for  the  amount  of  his  subscription,  which 
must  be  also  for  the  foce  amount  of  the 
stock  subscribed  for  and  unpaid,  are  choses 
in  action,  which  under  the  garnishment  stet- 
utes  are  snbjecteble  to  the  debts  of  the  cor- 
poration. Tb6  forgiveness  of  them— that  Is, 
the  surrender  of  them  canceled  as  paid  to 
tiie  maker  when  th^  have  not  been  paid — 
Is,  a»  to  crediton^  a  fraudulent  transfer  of 
them,  upon  which  the  creditors  may  come 
into  equity  by  bill  against  the  maker  to 
coerce  their  payment  upon  the  conqplalnanf  s 
debts.  So,  too,  of  course,  wh«-e  the  obligor 
makes  only  colorable  payment,  as  by  the 
satbiftctlon  of  an  undoubtedly  Illegal  claim 
he  assumes  to  hold  against  the  company,  or 
of  a  claim  he  has  against  a  third  person  or 
another  corporation  for  which  tbe  obligee 
corporation  is  not  liable.  And  where  the 
solvent  maker  actually  pays  in  part  and  is 
forgiven  as  to  the  residue,  or  as  to  the  res- 
idue is  allowed  credit  by  the  satisfaction  of 
such  illegal  claim  or  claim  against  another 
corporation  or  peraon,  he  may  in  like  man- 
ner be  required  to  pay  such  residue  to  cred- 
itors of  the  corporation. 

An  arrangement  whereby  a  debtor  corpo- 
ration, for  the  purpose  of  releasing  and  ac- 
quitting a  solvent  subscriber  to  Ite  stock  from 
his  obllgaticm  to  pay  for  the  same,  accepts  in 
lieu  the  obligation  of  a  known  Insolvent  per- 
son to  whom  the  solvent  subscriber  transfers 
bis  stock,  and  thereupon  releases  the  solvent 
subscriber  from  his  obligation  and  surren- 
ders his  promise  In  writing  to  pay  tbe 
amount  of  his  subscription  as  paid  and  can- 
celed. Is  In  legal  ^ect  the  transfer  of  prop- 
erty by  the  corporation  to  the  solvent  sub- 
scriber without  consideration,  which  la  fraud- 
ulent and  void  as  to  the  creditor,  and  the  lat- 
ter may  come  Into  chancery  to  ^force  the 
original  obligation  resting  on  the  subscriber 
to  the  satisfaction  of  his  debt  The  general 
title  to  a  chose  In  action,  which  has  been  as- 
signed by  a  debtor  to  his  creditor  as  collat- 
eral security  to  the  debt  remains  in  the  as- 
signing debtor.  The  creditor  has  a  lien  on 
the  chose,  which  he  may,  upon  default  of  hla 
debtor,  effectuate  by  reducing  It  to  posses- 
sion; that  is,  collecting  the  money  due  on  It 
and  applying  it  to  his  debt  If  the  creditor 
be  dispoasessed  of  tbe  chose  in  action  by  the 
fraudulent  deceit  of  bis  debtor,  he  may  still 
assert  and, effectuate  his  Hen  upon  It;  but 
he  la  not  bound  to.  He  may,  of  course,  col- 
lect his  debt  from  his  debtor  without  refer- 
ence or  recourse  to  this  collateral  security; 
and  in  proceeding  to  collect  it  he  may  acqui- 
esce In  the  debtor's  fraudulent  act  of  dispos- 
session, waive  hla  lien  on  the  chose  under  Ita 
aaslgnment  to  him  as  collateral,  treat  It  as 
the  unincumbered  property  of  his  debtor,  and 
as  such  pursue  it  into  the  hands  of  a  fraud- 
nloit  transferee  or  assignee  of  his  debtor. 
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But  If  the  creditor,  after  he  hu  been  Indu- 
ced by  the  mlsrepreaentatlonB  of  the  debtor 
to  surrender  such  collateral,  elects  upon  com- 
ing to  a  knowledge  of  the  fraud  to  insist  up- 
on hie  rights  under  the  assignment  to  him, 
and  to  enforce  the  chose  in  action  as  his 
property  and  in  his  own  right  against  the 
maker  of  the  obligation,  his  remedy  Is  not 
by  bill  In  chancery  as  i^ion  a  frandnlent 
transfer  by  his  debtor,  but  by  an  action  at 
law  on  the  obligation  against  the  obligor. 
Such  a  case  is  not  within  section  2156  or  sec- 
tion 818  of  the  Code  of  1896.  The  fraud 
practiced  to  his  dlsposeeeslon  of  the  chose 
tn  action  Is  not  a  fraudulent  transfer  under 
those  statutes,  and  apart  from  them  it  is 
not  such  fraud  as  creates  any  impediment  to 
his  recovery  In  an  action  at  law. 

We  will  not  further  extend  this  regretta- 
bly long  opinion  by  making  the  application 
in  detail  of  the  foregoing  principles  to  the 
varying  status  of  fact  laid  against  the  sev- 
eral respondents  by  the  amended  bill.  Up- 
on those  principles  It  may  be  that  the  bill 
is  without  equl^  In  so  far  as  It  seeks  to  re- 
cover  on  the  written  promises  assigned  by 
the  Alabama  Terminal  Improvement  Compa- 
ny to  the  complainants  as  collateral  securi- 
ty counting  upon  such  assignments,  and  that 
it  should  be  dismissed  as  to  the  (^Ugors  in 
those  undertakings,  Wiley  and  Clarence  Mur- 
phree,  upon  their  proper  and  separate  mo- 
tion; but  It  has  equity  under  sections  2156 
and  818  of  the  Code  of  1896  against  each  of 
the  other  individual  and  copartnership  re- 
spondrats.  It  follows,  th^efore,  that  in  our 
opinion  the  chancellor  erred  In  sustaining  the 
motion  to  that  end  and  dismissing  the  bill. 
It  will  not  be  a  matter  of  practical  difficul- 
ty tor  the  chancery  court,  uiwn  proof  of  the 
bill,  to  measure  relief  against  each  of  the  re- 
spondents, so  as  that  each  shall  account  for 
the  assets  of  the  debtor  corporation  which  he 
has  received  in  fraud  of  the  complainants 
without  subjecting  any  of  tbem  to  double  re- 
covery or  payment 

The  complainant  H.  M.  Hall  has  an  Inter- 
est in  this  appeal,  and  in  the  reversal  of  the 
decree  dismissing  the  bill  for  want  of  equity 
as  the  legal  holder  of  the  Judgment  recover- 
ed by  him  against  the  Alabama  Terminal  Im- 
provement Company,  which  Is  the  basis  of 
this  suit,  and  it  by  no  means  stands  In  the 
way  of  a  reversal  that  errors  are  assigned 
jointly  by  all  the  complainants. 

One  of  the  counsel  for  appellants  seeks  to 
have  us  retract  the  ruling,  made  on  the  for- 
mer appeal,  that  the  chancery  court  In  the 
absence  of  a  fraudulent  transfer,  and  In  ttie 
absoice  of  such  other  fraud  aa  would  posi- 


tively impede  an  action  at  law  and  proceed- 
ing In  garnishment  has  no  jurisdiction  to 
subject  the  choees  In  action  of  the  debtor  to 
the  payment  of  his  debts.  We  decline  to  do 
it  We  were  thoroughly  aatlsfled  of  the  cor- 
rectness of  that  ruling,  and  that  upon  the 
fullest  Investigation  and  consideration,  when 
It  was  made  on  the  former  appeal  and  reaf- 
firmed on  the  application  for  rehearing. 
Nothing  against  it  is  now  suggested  that  was 
not  then  fully  considered.  On  the  other 
hand,  the  side  lights,  so  to  speak,  which  have 
been  tlirown  on  the  question  by  our  consid- 
eration and  investigation  of  the  statute  of  IS 
Elizabeth  and  its  Judicial  construction  and 
Interpretation,  snd  of  our  own  statute,  now 
constituting  section  2156  of  the  Code  of  1896, 
serve  of  themselves  to  demonstrate  the 
soundness  of  our  conclusion  and  leave  us,  as 
we  have  been  since  the  case  was  finally  dis- 
posed of  on  the  former  appeal,  without  any 
doubt  of  Its  soundness. 

Some  expressions  employed  In  the  opinion 
on  rehearing,  when  the  case  was  here  before, 
to  the  general  effect  that  chancery  would  not 
intervene  to  subject  chosee  In  action  of  the 
debtor  unless  fraud  or  other  circumstance 
presented  an  effectual  impediment  to  their 
subjection  by  process  of  gamlsbm^t  and 
which  seem  to  have  infinenced  the  chancel- 
lor on  the  last  hearing,  were  Indulged  in 
without  proper  reference  to  our  statutes  in 
relation  to  fraudulent  conveyances  and  trans- 
fers; and,  when  considered  with  reference 
to  those  statutes,  they  are  Inaccurate  and 
misleading.  It  Is  insisted  for  appellees  that 
the  decree  on  the  motion  to  suppress  dei>0Bl- 
tlons,  and  on  the  plea  of  Wiley  and  others, 
should  not  have  been  made  below,  inasmu(A 
as  the  bill  was  dismissed.  This  may  be  so. 
We  need  not  decide  that  nor,  indeed,  d^nl- 
tively  and  absolutely  whether  those  decrees 
were  correct  It  Is  likely,  however,  that  the 
decree  on  the  motion  to  suppress  was  right 
and  that  the  decree  on  the  sufficiency  of  said 
plea,  wherein  the  chancellor  followed  the 
opinion  of  this  court  on  the  former  appeal, 
which  seems  now  to  have  proceeded  on  the 
mistaken  notion  that  there  was  a  contest  of 
the  answers  In  gamlslunent  alleged  In  the 
plea,  was  erroneous. 

That  the  whole  case  may  stand  In  the 
chancery  co\irt  where  and  as  It  did  just  be- 
fore the  last  submission,  the  decree  will  be 
reversed  In  toto,  and  the  cause  will  be  re- 
manded. 

Reversed  and  remanded. 

TYSON,  DOWDBLI4  and  DBNSON,  JJ^ 
ooncor. 
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TAOBRT  T.  STATB. 
CBopmu  Court  of  Alabama.  June  8,  IMS.) 

1.  Incest— Affinitt — ^Hubbaud  and  Dauoh- 
TKK  OF  Deceased  Wife. 

Under  Or.  Code  188G.  I  4888,  which  defines 
tneest  as  the  Jntcrmftirlage  of  or  sexual  Inter* 
ooorae  between  powms  within  the  degrees  of 
oonsanguinity  or  relatioosbip  within  which 
marriages  are  declared  by  law  to  be  incestuous, 
and  void,  with  knowledge  of  snch  conBangoini* 
t7  or  retationshlp,  and  Civ.  Code  1896,  I28ST, 
which  provides  that  "no  man  shall  marry  the 
daogbter  of  his  wife,"  marriage  or  sexual  in- 
tercourse between  a  man  and  the  daughter  of 
his  deceased  wife  is  inceetnoas,  where  there  is 
living  issue  of  the  marriage  whldi  continues 
the  affinity  between  the  hnsband  and  the 
wife's  blood  relations. 

[Ed.  Note. — I'or  cases  in  point,  see  voL  27, 
Cent.  Dig.  Incest,  |  4.] 

2.  OftUIHAI.  Law— EVIDERCE. 

On  the  trial  of  a  man  charged  with  ineeat 
with  his  stepdaughter,  it  is  competent  for  a 
physician  to  whom  defendant  took  the  girl  to 
testify  that,  wben  told  that  she  was  pregnant, 
defendant  Hhowed  no  sign  of  anger  or  surprise. 

3.  Sahb— Tbiai^Ibeespohsivb  Answu. 

Where  a  part  of  the  answer  of  a  witnui 
is  not  responnve  to  the  question,  a  motion  to 
exclude  tbe  whole  of  his  answer  is  not  the  proi^ 
er  way  to  eliminate  the  objectionable  part. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  THg.  Criminal  Iaw,  |  1848;  vol  SO,  Cent. 
Dig.  Witnesses,  |  8G3.] 

4.  Saw— Secohdaby  Bvidkhcs. 

It  is  error  to  permit  a  witness  to  atate 
tbe  contents  of  a  letter,  which  he  testifies  was 
in  his  posaesssion,  on  his  mere  statement  that 
it  is  lost,  misplaced,  or  destroyed,  where  he 
further  testifies  th^t  <mly  the  day  before  he 
destroyed  a  number  of  letters  and  papers,  but 
has  made  no  special  search  for  the  one  in 
qoestkm. 

Appeal  from  Criminal  Conr^  J^^son 
County;  S.  L,  Weaver,  Judge. 

"To  be  officially  reported." 

Prosecntion  of  John  William  Tagert  tar 
Incest  From  a  Judgment  of  conrlctioii,  de- 
fendant appeals.  Beversed. 

The  evidence  on  the  trial  showed  that  the 
defendant,  Tagert,  married  the  mother  of 
tbe  woman,  Maud  Alice  Fredand,  wltbwhom 
he  la  alleged  to  have  committed  the  Incest, 
and  that  by  eald  marriage  be  had  one  child. 
Urine  at  the  time  of  tbe  death  of  his  wife 
and  at  the  time  the  <rftaiae  waa  alleged  to 
have  been  committed.  The  state  Introduced 
a  witness  Dlda  Baker,  who  testified  that 
she  was  a  practldng  physician  In  the  dty 
ct  Birmingham,  that  deCmdant  brought 
Maud  Alice  Freeland  to  her  for  treatment 
and  that  she  told  defendant  that  Maud  Alice 
Freeland  was  pregnant  The  Bolidtor  then 
asked  the  question:  "State  what  was  the 
manner  of  the  defendant  when  you  told  him 
of  the  girl's  condition — ^whether  he  showed 
surprise  or  anger."  Tbe  defendant  objected, 
tbe  court  overruled  tbe  objection,  and  tbe 
d^endant  duly  excepted.  The  witness  then 
answered:  "Mr.  Tagert  showed  no  signs  of 
anger  or  snrpriae,  but  was  the  coolest  man 
I  erw  saw  under  like  circumstances,  and  I 
have  seen  several  parents  under  like  drcum- 


atancea."  The  defendant  objected  to  tbe 
answer  and  moved  to  ezdude  It  Tbe  court 
orerruled  the  objection,  and  the  defendant 
duly  excepted.  The  state  Introduced  a  wit- 
ness, Willie  OrlfBn,  wbo  testifled  aa  toUmn: 
"I  am  a  prisoner  confined  In  tlie  Jefferson 
oonnty  jail,  and  was  audi  prlaoner  daring 
the  sunmuor  of  1904.  I  am  acquainted  with 
Mr.  Tagert  and  Miss  Maud  Alice  Freeland. 
I  rem^ber  on  cm  occasion  tbat  iSr.  Tagert 
tiirew  out  throni^  tbe  barn  of  tbe  Jail  to  oie 
In  the  Jallyard  below  a  sldrt  to  be  laundrled 
by  me,  and  aald  to  me  tbat  I  would  find  a 
note  In  the  pocket  of  tbe  ablrt  I  looked 
in  the  pocket  and  finind  a  note,  which  has 
since  be«i  lost,  misplaced,  or  destroyed, 
though  I  cannot  say  when  It  was  lost,  mis- 
placed, or  deatn^ed,  nor  Just  whwe  It  was 
kept  by  me.  I  had  a  whole  lot  of  letters  m 
notes  that  were  iqiwtairs  In  the  Jail  with  me, 
and  a  lot  of  them  were  thrown  out  and  de- 
stroyed ooly  yeaterday,  but  I  hare  not  ma^ 
any  special  search  for  this  note."  Tbe  solic- 
itor then  asked  the  question:  "What  did 
this  note  say?"  Tbe  defmdant  (Ejected  to 
!  the  question,  the  court  overruled  the  objec- 
tion, and  the  defendant  duly  excited.  The 
State's  witness,  Daisy  Hill,  testifled  that  she 
kept  house  for  defendant  about  10  daya  in 
April,  1904;  that  defendant  worked  at  night 
and  slept  in  tbe  daytime;  that  on  one  occa- 
sion, in  tbe  morning,  Maud  Alice  Freeland 
complained  of  a  headache  and  went  into  de- 
fendant's room,  the  room  being  darkened, 
and  remained  in  there  for  several  hours; 
that  witness  did  not  know  of  any  impn^ier 
acts  during  her  stay  In  the  room  with  de- 
fendant The  defendant  then  asked  the 
witness  the  following  question :  "Do  you 
not  know  that  persons  suffering  from  head- 
ache frequently  lie  down  In  darkened  rooms 
for  relief  from  headache?"  The  state  object- 
ed to  the  question,  which  objection  was  sus- 
tained by  the  court ;  the  defendant  reserving 
an  exception  to  tbe  court's  ruling.  There 
was  other  evidence  Introduced  by  tbe  state 
tending  to  show  sexual  commerce .  between 
the  defendant  and  Maud  Alice  Freeland. 
Wben  the  state  rested  its  case,  the  defend- 
ant did  not  offer  any  testimony,  but  made 
'  the  following  motions:  (1)  "The  defendant 
;  moves  the  court  to  exclude  all  evidence  of- 
fered by  the  state  upon  tbe  trial."  (  2  I  "The 
defendant  moves  the  court  to  discharge  tbe 
defendant  from  further  custody."  Both  of 
ttiese  motions  were  overruled  by  the  court, 
to  which  the  defendant  duly  excepted. 

Dill  &  Allen,  for  appellant  Maas^  Wi^ 
son,  At^.  Gen.,  for  the  State. 

TTSON,  J.  "Incest,"  says  Mr.  Bishop, 
"where  tbe  statutes  have  not  modified  Its 
meaning,  is  sexual  commerce,  either  habitual 
or  in  a  single  instance,  and  either  under  a 
form  of  marriage  or  without  it,  between 
perauns  too  nearly  related  in  consanguinity 
fa  affinity  to  be  entitled  to  intnrmany." 
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Bishop  oa  Statntory  Grimes,  S  727.  Section 
4S8»  of  the  Orlmlnal  Code  of  1S96  reads  as 
follows :  "If  any  man  or  woman,  being  with- 
in the  decrees  of  consangolnlty  or  relation- 
ship within  wbldi  marriages  are  declared  by 
law  to  be  Incestuous  and  ToJd,  and  knowing 
of  sudti  consanguinity  or  'relationship,  in- 
termarry, or  have  sexual  Interoonrse  to- 
gether,  or  live  together  in  adultery,  eacb  of 
them  must,  on  conviction,  be  imprisoned  In 
the  penltentlaty  for  not  less  than  one,  aox 
more  than  seven  years."  The  degrees  of 
consangolnlty  or  relationsliip  within  which 
marriages  are  declared  Incestaons  are  fixed 
by  section  2837  of  the  am  Code  of  18M. 
One  of  these  degrees  is,  as  known  ta  conmiou 
pariance,  Uiat  of  stepfiitber  and  st^tdaugh- 
tor.  The  languige  Is  that  *'no  man  shall 
marry  the  daughter  of  his  wife." 

It  cannot  be  serioosly  doubted  that  the 
relation  of  consangolnlty  or  affinity  betwera 
the  parties  must  eatist  at  tte  time  the  act  of 
intermarrying  or  sexual  Intercourse  occurs. 
If  the  relatl<Hishlp,  ivevlous  to  the  time 
when  the  act  of  marrying  or  sexual  com- 
merce takes  place,  has  ceased  to  exist,  then 
the  act  of  Intermarrybig  or  seznal  inter- 
course Is  not  incestaons,  howew  offensive 
It  may  appear  to  good  morals,  or  punishable 
as  a  crime  under  other  criminal  statutes. 
In  the  ivesent  case,  it  appears  that  at  the 
time  of  the  seznal  act  or  acts  betweoi  the 
defoidant  and  the  woman,  Uaud  Freeland, 
the  mother  of  Maud  was  dead ;  that  at  the 
date  of  her  deatii  Bbe  was  tb»  wife  of  de- 
fendant, and  left  sdrvlving  hot  a  child  or 
children.  Issue  of  th^  marriage,  who  are 
now  living.  The  point  Is  made  that  upon 
the  death  of  the  wife  and  mother  the  rela- 
tion of  affinity  between  defendant  and  Maud 
was  dissolved.  It  must  be  admitted  that 
the  case  of  Johnson  v.  State,  20  Tex.  App. 
609,  64  Am.  Rep.  535,  which  arose  under 
Btatates  very  similar  to  ours,  fully  sustains 
the  contention.  In  that  case,  as  here,  it 
appeared  that  Issue  of  the  marriage  sur- 
vived the  wife  and  were  living  at  the  time 
the  sexual  intercourse  was  had  between  the 
stepfather  and  fals  stepdaughter;  but  the 
court  either  overlooked  this  fact  or  regard- 
ed It  as  of  no  importance.  Since  the  de- 
cision of  Mounson  T.  West,  1  Leonard,  88,  by 
the  court  of  common  pleas  of  England  daring 
the  reign  of  Elizabeth,  it  has  been  regarded 


as  settled  by  some  of  the  ablest  courts  in 
tills  country  that  after  the  death  of  the  wife 
living  issue  of  the  marriage  contlnnee  the 
affinity  between  the  husband  and  her  blood 
relations.  Jaquea  r.  Gomnxmweeltb,  10  Orat. 
890;  I>earm<md  t.  Dearmond,  10  Ind.  191; 
Blgelow  T.  Bpragoe^  140  Mass.  42B,  S  N.  a 
144.  See,  also,  cases  collected  In  note  to 
Ohlnn  T.  States  11 L.  B.  A.  680.  This  princi- 
ple was  rect^laed  by  this  court  In  Fagoes 
T.  Baker,  iiO  Ala.  2S1,  254,  17  South.  948. 

It  must  be  now  regarded  as  finally  settled 
by  this  court  that  a  witness  may  testify  that 
the  accosed  appeared  to  be  angry  or  sur- 
prised. Hainsworth  v.  State,  136  Ala.  13, 
34  South.  208;  Thornton  v.  State,  113  Ala. 
43,  21  South.  856.  59  Am.  St  Rep.  97.  It 
Is  true  tills  Is  an  affirmative  statement  by 
the  witness  of  the  facial  expression  of  the 
accused  as  it  appeared  to  him,  but  there  is 
no  good  reason  why  the  negative  of  the  prop- 
osition may  not  be  testified  to,  wh^  the 
circumstances  are  such  as  would  naturally 
produce  anger  or  snrprlse,  and  no  sign  or  In- 
dication of  either  is  shown  by  the  accused. 
The  questlMi  propounded  to  Dr.  Baker,  under 
the  circumstances  shown  by  him,  was  com- 
petent So,  also,  was  that  portion  of  his 
answer  responsive  to  the  question  competent 
and  legal.  If  It  be  conceded  that  the  other 
part  of  his  answer,  which  was  not  respon- 
sive to  the  question,  was  Incompetent,  the 
motion  to  exclude  the  whole  of  his  answer 
was  not  the  proper  way  to  eliminate  it  Da- 
vis T.  State,  181  Ala.  10,  81  Sooth.  060. 

The  objection  to  the  question  pn^oonded 
to  witness  Griffin,  calling  for  tb»  oontento 
of  the  note,  on  groond  that  its.  loss  or 
absoice  had  not  been  sufficiently  proven  oe 
accounted  for  to  allow  secondary  evidence 
of  Its  contents,  shmild  have  been  sostained. 
Non  omstat,  tUs  papw  was  not  among  those 
that  had  been  destroyed  by  the  witness;  no 
search  being  made  for  It  among  those  not 
destroyed.  There  Is  no  merit  in  the  other 
objections  to  this  testimony. 

The  question  to  Mrs.  Hill,  to  which  objee* 
tlon  was  snstelned,  was  clearly  not  compe- 
tent 

Reversed  and  remanded. 

McCLELLAN.  C.  J.,  and  SIMPSON  and 
ANDBB80N,  J3^  concor. 
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JflJTH'JUUBON   GOUNTZ    BAT.   BANK  T. 
HBNDaiX. 

(Sapreme  Court  of  Alabfttna.  April  6,  190S.) 

L  Banks — Receipt  of  Checks  fob  Coti-io- 
TioiT — Reiatioit  BvrwEEN  Bmaat  and 
Baioc — Leabiutt  of  Baite. 

A  bank  which  receive*  a  check  tor  collec- 
tion, and  enters  the  ralae  of  it  as  a  deposit 
credit  to  the  owner*  Is  an  acent  for  collection, 
and  if  Uw  otdlection  !■  mue  the  relation  of 
banker  and  deporitor  Is  conrammated,  and  if  the 
bank  fails  to  collect  throoffh  its  own  fault  It  is 
liable  for  the  resulting  damages. 

[Ed.  Note. — For  cases  in  point,  see  toL  6^ 
Cent.  Dig.  Banks  and  Banking.  !  M7.] 

2.  Sauk — Actions  to  Entoeci  Liabilztt. 

The  liability  of  a  bank  negligentlr  failing 
to  collect  a  check  received  for  collection  is  en- 
forceable in  assnmpsit  for  breach  of  Its  implied 
undertaking  to  use  diligence  in  making  the  col- 
lection, or  in  case  for  damages  resulting  from 
negligence  In  the  performance  of  dnties  Im- 
posed bj  law. 

8.  SaHB— 'OznNT  OF  LlAWIMTT. 

The  amount  of  the  recoverr  in  an  action 
against  a  bank  for  its  n^ligent  failure  to  col- 
lect a  check  received  for  collection  is  not  neces- 
sarily the  amount  of  the  dieck,  for  the  owner 
may  wcore  all  or  a  part  of  the  debt  for  which 
the  dieek  was  given,  as  by  subsequmt  Tolnntary 
or  enforced  payment  by  the  dravrae  bank  when 
solvent,  or  by  dividends  when  insolvent. 

[Ed.  Note. — For  cases  In  point,  see  vol.  6k 
Cent  Dig.  Banks  and  Banking,  St  649-^.] 

4.  Samk — AonoN  fob  Fazlube  to  Coixncrr 
Check — Complaint. 

A  ccH&plaint  in  an  action  against  a  bank 
Diligently  failing  to  collect  a  check  received 
for  collection  which  sets  np  the  common  counts 
Is  finally  bad. 

5.  Saub. 

A  complaint  which  alleges  a  deposit  by  the 
owner  of  the  check  of  the  amoont  sued  for,  and 
tlut  he  demanded  of  the  bank  payment  of  the 
same,  is  bad  on  demorrer. 

9.  Bahb. 

A  complaint  which  alleges  tliat  plalntiS 
dei>osited  with  the  bank  a  check  for  collection, 
that  the  bank  agreed  to  use  good  faith  in  the 
selection  of  subagents  for  collection,  that  the 
bank  sent  the  cbe^  for  collection  to  the  drawee 
bank,  which  suspended  without  paying,  and 
that  defendant  bank  by  proper  agency  could 
have  collected  the  check.  Is  bad  on  demorrert 
for  failing  to  allege  that  plaintiff  snffered  dam- 
ages from  the  failnre  to  collect 

7.  Saice. 

A  complaint  which  alleges  a  deposit  of  the 
check  for  collection;  that  the  chet^  was  pre- 
sented 1^  the  bank,  but  was  dishonored,  of 
wbidi  dishonor  the  bank  foiled  to  give  plaintiff 
sny  notice  until  nine  days  later,  when  it  mail- 
ed him  a  notice  which  he  received  two  days 
later,  at  which  time  the  drawee  bank  bad  failed ; 
and  that  because  of  want  of  timely  notice  plsiit- 
tiff  was  deprived  of  an  opportunity  to  eolleet 
the  check — Is  bad  on  demurrer,  for  failing  to 
allege  that  plaintiff  snftered  damages  from  the 
failure  to  collect 

8.  Sahe— Reoeift  of  Ohbok  fob  Oolliotk>h 
— Negugcrck. 

It  Is  prima  fade  negUgenoe  in  a  bank  re- 
cdving  a  che<^  tor  collection  to  send  it  to  the 
drawee  bank  for  payment,  especially  when  the 
paper  Is  a  cashier's  diedc. 

S.  Baicb — Notice  of  Dishonob. 

It  is  the  duty  of  a  collecting  bank  to  give 
tlie  deporitor  notice  of  the  dishonor  of  a  check 
deposited  with  it  for  coUection. 


Appeal  from  Qtty  Court  ot  Bbmlngham; 
Gbaa.  A.  genu,  JvAge. 

Action  by  J.  C.  Hendrix  against  the  Jtiffleiv 
son  County  Savings  Bank.  Vrom  a  Judg- 
ment for  plalntlfl,  defendant  appeals.  Be- 
Tersed. 

The  complaint  consisted  of  eight  counts, 
the  first  four  being  the  common  counts.  The 
fifth  count  alleged  a  deposit  of  the  amount 
sued  for  by  plaintiff  with  the  defendant,  and 
that  "plaintiff  demanded  of  defraidant  the 
payment  of  said  sum,"  which  was  refused. 
The  sixth  count  alleged  that  plaintiff  deposit- 
ed a  check  with  the  defendant  fOr  collectloii, 
that  the  check  had  been  collected,  that 
"plaintiff  had  demanded  of  the  defendant 
the  payment  of  said  sum  of  money,"  and  that 
defendant  refused  to  pay  same.  The  seventh 
count  allied  a  deposit  by  plaintiff  with  the 
defendant  for  collection  of  a  cbedi  for  f  1,100, 
"drawn  by  Burgess  Little,  the  cashier  of  the 
Shelby  County  Bank  of  Montevallo,  Ala.,  up- 
on said  Shelby  County  Bank" ;  that  defendant 
agreed  to  use  "good  faith  and  due  care  In 
the  selection  of  subagents  or  snbagendes  for 
the  collection  of  said  cbec^" ;  that  defendant 
sent  said  che<^  for  collection  "direct  to  said 
Shelby  County  Bank,"  which  suspended  with- 
out paying  same ;  that  defendant  "by  the  pro- 
per agency  could  easily  have  collected  said 
check" ;  and  that  defendant  has  refused  to 
pay  plaintiff  the  amount  of  the  check,  al- 
though requested  to  do  so.  Defendant  de- 
murred to  this  count  on  the  following 
grounds:  (2)  For  that  the  count  did  &ot 
show  a  breach  of  defendant's  agreement; 
(8,  4,  and  S)  for  that  no  Injury  to  plaintiff 
because  of  defendant's  breach  was  shtnni ; 
(6)'  for  lliat  It  did  not  appear  that  defoidant 
was  guilty  of  any  negligence  In  the  perform- 
ance of  Its  agreement;  (7)  for  that  It  did  not 
appeu:  that  the  sum  claimed  was  payable  on 
request ;  (9  and  10)  tor  that  said  coont  was 
In  form  an  action  of  debt,  whereas  the  al- 
legations showed  a  right  in  assnmpslt  for  1h« 
recovery  of  damages.  Bald  demurrer  was 
oTerruled  by  the  court  The  dghth  count  al- 
leged a  deposit  of  a  check  for  collection  on 
Bfay  18,  1901,  In  substance  the  same  as  the 
seventh  count;  that  "said  check  was  pres- 
ented by  defendant  on  Hay  15, 1901,  but  was 
dlsbonwed,  ot  whldi  dishonor  defendant  fail- 
ed to  give  plaintiff  any  notice  until  May  24, 
1901,  by  that  day  malllnc  a  letter  to  him,  glr- 
Ing  him  notice  wUch  did  not  readi  blm  nntll 
Hay  26^  1901,  at  which  time  said  bank  had 
failed";  that  after  plaintiff  had  such  notice 
it  was  too  late  to  collect  said  check,  and  that 
by  want  of  timely  notice  idalntlff  was  depriv- 
ed of  an  OKK>rtnnlty  to  collect  the  check, 
which  he  could  have  done  if  such  notice  had 
been  given ;  and  that  defendant  subsequently 
refused  to  pay  the  snm  named  on  plaintiff's 
request  Defendant  demurred  to  the  eighth 
count  on  the  grounds:  (2)  niat  it  did  not 
show  that  defendant  had  broken  Its  agree- 
ment; (8,  4k,  and  6)  that  it  did  not  vppeax 
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tbat  plalntUt  was  Injured  by  defendant's 
breach ;  (6)  tbat  it  did  not  show  that  defend- 
ant was  guilty  of  any  n^llgence  fai  perform- 
ing Its  contract;  <7)  tbat  It  did  not  appear 
that  the  sum  claimed  was  payable  on  request ; 
(9  and  10)  that  the  form  of  action  was  In 
debt.  Instead  of  an  assumpsit;  (11)  tbat  It 
did  not  appear  that  defaidant  owed  plaintiff 
tbe  doty  to  give  notice  ot.  dishonor  other  than 
was  given;  (12)  that  it  did  not  appear  tliat 
any  damage  resulted  to  plalnttEF  from  de- 
fendant's fallnre.  Said  demnrrer  was  tsna- 
ruled  by  tbe  court 

Rudolph  &  Huddleston,   for  aj^lant 
Oabanlss  &  Weakley,  for  appellee. 

McCLKLLAN,  O.  J.  Neither  the  deposit 
of  a  check  with  a  bank  for  collection,  nor 
the  entry  on  Its  books  of  the  amount  of  the 
check  as  a  deposit  of  money  In  faror  of  the 
owner  of  tbe  check,  nor  yet  the  negligence 
of  aucb  bank  in  and  about  the  collection  of 
the  check  from  the  drawee  bank,  whereby 
there  Is  a  failure  to  collect  It,  nor  all  these 
■  facts  combined,  makes  such  check  the  proper- 
ty of  the  collecting  bank,  nor  the  owner  of  the 
check  a  depositor  of  the  money  entered  to 
his  credit,  in  such  sense  as  gives  him  a  right 
of  action  for  money  had  and  received,  or 
otherwise,  for  the  amount  of  the  face  of  the 
check  as  money  due  him  from  the  bank.  A 
bank  which  receives  a  check  for  collection, 
and  enters  the  face  value  of  it  as  a  deposit 
credit  to  its  ownra*,  becomes  the  agent  of  the 
ownw  to  collect  It  If  the  collection  Is  made, 
the  relation  of  depositor  and  banker  la  con- 
summated. If  the  collection  Is  not  made, 
the  bank's  right  to  charge  off  the  deposit 
arises.  If  the  bank  falls  to  collect  the  check 
through  fault  of  Its  own,  it  Is  liable  to  the 
holder  for  all  damages  snstalned  by  bim 
throngh  such  fallnre ;  and  this  liability  may 
be  enforced  by  an  action  of  assumpsit  sound- 
ing damages  for  a  breaidi  of  the  bank's  Im- 
plied undertaking  to  use  due  care  and  dili- 
gence to  collect  the  (died:,  or  by  an  action  in 
case  for  damages  reaoltlng  from  negligence 
of  the  duties  in  respect  of  collection  imposed 
upon  It  by  law  upon  the  fact  of  Its  reoelv- 
Ing  the  check  for  collection.  But  the  dam- 
ages recoverable  are  no  means  necessa- 
rily the  amount  of  the  dieck.  It  by  no  means 
follows  from  tbe  negligent  failure  of  tbe 
bank  to  collect  the  chedE,  or  its  negligent 
failure  to  give  the  owner  timely  notice  of 
the  dishonor  of  the  paper,  whereby  be  is 
denied  fmitful  opportunity  to  collect  It  him- 
self, that  the  owner  loses  tbe  demand  for 
which  the  check  was  given,  or  even  any  part 
of  It  To  the  contrary,  It  Is  frequently,  it 
not  generally,  true  that  the  owner  of  the 
paper  secures  some  part  or  all  of  the  debt  for 
which  It  was  given  In  some  other  way,  as 
by  subsequent  voluntary  payment  by  or  suit 
against  the  drawee  bank  when  it  Is  wcAy&ot, 
or  by  dlvidoidB  upon  Its  being  wound  up  as 
an  insolvent  coucern.  It  will,  therefore,  not 
suffice  for  the  owner  to  bale  the  collector 


bank  into  court  and  Implead  that  '^ou 
took  this  che<^  to  collect  It  Yon  did  not  do 
your  duty  In  that  regard,  and  of  consequence 
the  check  was  not  collected.  Therefore  the 
check  is  yours,  and  the  amount  of  It  In  mou- 
C9  Is  mine,  and  in  your  hands  for  me,  and 
you  most  pay  me  that  amount"  It  does  not 
follow  from  the  facts  the  owner  thus  puts 
forward  tbat  Uie  bank  Is  liable  to  the  ex- 
teot  he  seeks  to  hold  it  or  to  any  extent  In 
fact  The  men  fallnre  of  collection  of  the 
check  does  not  drancoistrate  ttie  loss  to  the 
owner  of  the  demand  for  which  it  was  given, 
or  any  part  of  such  d^and.  The  owner 
should  say  to  the  bank:  **Xou  tDok*tlils  check 
for  collection.  Certain  duties  were  Xherelay 
derolved  upon  you  In  respect  of  efforts  to 
collect,  or  In  respect  of  notice  to  me  of  Its  dis> 
honor.  You  failed  to  perform  those  duties. 
From  such  failure  resulted  the  nonpayment 
of  the  chedc.  Because  of  its  nonpayment,  I 
have  suffered  damages  in  the  sum  of  so  many 
dollars.  For  these  damages  you  are  liable 
to  me,  and  must  account  in  this  action."  In 
other  words,  a  complaint  In  the  common 
counts,  or  for  money  d^slted,  or  for  the 
amount  of  the  check,  averring  the  bank's 
unwarranted  failure  to  collect  It,  or  negligence 
operating  to  deprive  the  owner  of  opportunity 
to  collect  it — averments  which.  If  proved,  and 
this  theory  of  liability  were  sound,  would 
entitle  the  plaintiff  to  recover  the  full  face 
value  of  the  check,  though  his  demand  may 
have  been  satisfied  in  whole  or  in  part  from 
other  sources,  though  he  had  suffered  no  dam- 
ages or  only  nominal  damages  team  the  de- 
fendant's derelictions — would  either  not,  by 
Intendment  or  expressly,  present  the  facts 
of  this  case  (which  is  true  of  the  common 
counts  and  of  special  counts  5  and  6)  or  claim 
a  recovery  of  the  facts  of  this  case  upon  an  in* 
admissible  theory  and  in  an  amount  which 
those  facts  do  not  Justify  (which  Is  true  of 
counts  7  and  8).  Hence  It  is  that  we  deem 
It  unnecessary  to  discuss  rulings  below  bear- 
ing upon  the  first  six  counts  of  the  complaint 
None  of  them  Is  supported  by  tbe  evldenccL 
Hence  it  is,  also,  that  we  hold  that  the  de- 
murrers to  counts  7  and  8  should  have  been 
sustained.  These  counts  not  only  claim  a 
sum  ot  tasmeSi  to  wit  amount  of  the 
dieck,  which  tb«  plaintiff  by  thebr  avermoitB 
is  not  shown  to  be  entitled  to;  but  they  are 
so  wanting  In  avermoita  of  dama^  suffered 
by  plaintiff  as  to  state  no  cause  of  action. 
It  wlU  not  do  to  say  tbat  ttxeg  aver  facts 
which  warrant  a  recovery  (tf  damages,  and 
that  they  are  not  rendered  bad  by  the  form 
and  amount  of  the  claim  th^  make^  because, 
If  th^  are  held  good  against  tbe  demurrer, 
a  recovery  would  follow  proof  of  th^  aver- 
ments, though  no  proof  of  damages  should  be 
made,  Alnce  neither  of  them  contain  any  al- 
legations that  plaintiff  has  suffered  any 
damages  from  defendant's  failure  to  collect 
the  check ;  non  constat  but  tiiat  his  demand 
has  been  otherwise  paid,  as  above  suggested. 
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and  non  constat  but  thai;  tbone^  not 
paid,  the  demand  la  collectible  In  whole 
or  Id  part  oat  of  the  aeeets  of  tbe  drawee 
bank.  Bank  of  Mobile  t.  Hagglna,  S  Ala. 
206;  Morris  r.  Butanla  National  Bank,  106 
Ala.  383,  18  South.  11 ;  Sabllen  t.  Bank,  90 
Tenn.  227,  16  S.  W.  873;  Farmer's  Bank  ft 
Trust  Co.  T.  Newland,  9"  «y.  464,  SI  S.  W.  88 ; 
Zane  on  Banks  ft  Banking,  S  184. 

The  different  doctrine  which  prevails  where 
a  creditor  recelTee  the  check  of  his  debtor 
to  pay  the  debt  may  be  referable  to  the  dla- 
tlnctlTe  ccmalderatlon  that  In  such  case  the 
creditor,  being  the  payee  In  the  check  or  un- 
qualified Indorser,  Is  tbe  l^al  bolder  and 
owner  of  it  for  the  purpose  of  realizing  npon 
it  and  applying  its  proceeds  to  his  own  debt ; 
and  upon  this  theory  tbe  case  of  Watt  t.  Gans 
ft  Co..  114  Ala.  264,  21  South.  1011,  62  Am.  St. 
Rep.  99,  is  not  opixwed  to  the  vlewa  above 
expressed.  Abetractly.  and  prima  fade  at 
least,  it  is  n^Ilgence  in  a  collecting  bank  to 
send  the  check  to  be  collected  by  mall  or  other- 
wise directly  to  tbe  drawee  bank  for  pay- 
ment, especially  when  the  paper  is  a  cashier's 
check;  1.  e.,  drawn  officially  by  the  cashier 
of  the  drawee  bank.  Of  course,  it  Is  the  duty 
of  a  collecting  bank  to  give  the  depositor 
prompt  notice  of  the  dishonor  ol  a  check  de- 
posited for  collection. 

Beversed  and  remanded. 

HABAIiSON,  DOWDBLI4  and  DffiNSON, 
JJ.,  concur.  . 


GAHBILL.  License  Inspector,  t.  BRDRIOH 

BROS,  ft  MABX. 
OBniweme  Gom't  of  Aiaiwm*-  Hay  18^  190S.) 

1.  MmnOIPAI.  COBFOBATIOIfB— PaWEBB. 

A  mnuldpal  corporation  has  only  sach 
powers  as  are  expresBly  conferred  by  its  charter 
or  by  some  other  legislative  enactment,  or 
whldi  are  necessarily  implied  from  the  general 
objects  and  purposes  of  the  muiildpalitr. 

[Ed.  Note.— For  cues  In  point,  see  vol.  BCL 
Gent  Dig.  Municipal  Corporations,  H  148, 149.] 

2.  Same — ^Powis  to  Tax. 

Power  of  a  munidpallty  to  tax  iwver 

implied. 

[Ed.  Note. — Pot  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  8  2010.] 

&  LlOBMSB — EXTE3ffT. 

In  general,  when  a  license  to  conduct  a 
general  business  has  been  exacted  and  paid  to 
a  munidpallty,  another  license  cannot  be  re* 

Siired  and  collected  for  the  doing  of  a  par- 
cnlar  act  w  aeries  of  acts  oonstltntlng  n  in- 
tegral part  of  such  business. 

4.  iNTOXICATIHa  LiQUOSS— SALB— LiCKKBB— 

Municipal  Cbabteb — Constbuction. 
Birmii^ham  City  Charter  (Acts  1898-09, 
ni.  1407,  1418»  I  25,  par.  5,  and  sections  34, 
86,  grant  to  the  municipality  full  power  to 
license,  regulate,  or  restram  the  sale  of  spiritu- 
ous, vinous,  or  malt  liquors,  and  declares  that 
the  power  to  license,  bo  conferred,  may  be  used 
in  tbe  exercise  of  the  police  iwwers,  as  well 
as  toi  the  purpose  of  raising  revenue,  and  that 
any  person  dealing  in  two  op  more  of  the 
articles  so  to  be  regulated,  or  engaging  In  two 
or  more  of  the  biKinesses,  etc,  for  which  a 
license  may  be  required  for  each,  shall  take 


out  a  license  for  each  line  of  business.  Held, 
that  such  provision  authorised  tbe  titv  to  pass- 
an  ordinance  imposing  a  license  tax  of  (SOO  on 
persons  selling  beer  at  wholesale  apart  from 
other  Uqoffira,  and  a  separate  and  furtiier  tax  d 
|400  on  a  wholesale  duler  in  spirltuoos,  vinous, 
or  malt  liquors,  not  iDCluding  ueer. 
McOlellan.  O.  J.,  dissenting. 

Appeal  from  City  Court  of  Blrmti^baiii ; 
Gbas.  W.  Ferguson.  Judge. 

"To  be  officially  reported." 

Action  by  Erdrich  Bros,  ft  Marx  against 
A  A  Oambtll,  as  license  inspector  of  the 
city  of  Birmingham,  to  recover  a  license  tax 
which  they  had  been  forced  to  pay  nnder 
an  ordinance  of  the  city  for  the  sale  of 
lager  beer  at  wholesale.  A  Judgment  was 
rendered  In  favor  of  plaintiffs,  and  defend- 
ant appeals.  Reversed 

B.  D.  Smith,  for  appelkuit  Richard  H. 
JMee,  for  appellees. 

DOWDEIX^  J.  This  Is  a  suit  brought  by 
tbe  appellees  to  recover  back  a  license  tax 
which  they  were  forced  to  pay  under  an  or- 
dinance of  the  dty  of  Blrmlngliam  for  sell- 
ing lager  beer  at  wholesale.  The  trial  was 
bad  by  the  court  below  ou  an  agreed  state- 
ment of  foots,  and  a  Judgment  was  rendered 
in  favor  of  the  plaintiffs,  from  which  the 
preseut  appeal  is  prosecuted. 

Tbe  question  presented  in  this  case  is 
whether  or  not  the  munidpaltty  of  the  dty 
of  BlrmlDgham,  under  its  charter,  has  the 
power  and  authority  to  s^egate  lager  beer 
from  spirituous,  vinous,  or  malt  liquors,  in 
prescribing  and  fixing  license  "for  the  busi- 
nesses, occupations  and  professions  In  the 
dty  of  Birmingham,"  and  require  a  separate 
license  for  selling  beer  by  the  wholesale. 
In  tbe  statement  of  the  facts  on  which  the 
case  was  tried,  the  ordinance,  In  so  far  aa 
It  pertains  to  the  qneatlon.  Is  set  ont  aa 
follows : 

"Annual  License  Ordinance. 

"An  ordinance  to  prescribe  and  fix  Uoensft 
for  tbe  businesses,  occupations  and  pro- 
fessions in  tbe  dty  of  Blnningham,  Ala- 
bama, for  tbe  year  1903. 
"Section  1.  Be  It  ordained  by  the  mayor 
and  aldermen  of  Birmingham  that  the  follow- 
ing be  and  Is  hereby  declared  to  be  the  sched- 
nle  of  license  for  the  year  1903,  for  the  divers 
businesses,  occupations,  vocations,  and  pro- 
fessions engaged  in  or  carried  on  In  the  city 
of  Birmingham,  Alabama,  and  each  and 
every  person,  firm,  company  or  corporation 
engaging  In  any  of  the  businesses,  vocations, 
occupations  or  professions  herein  enumerat- 
ed, shall  pay  for  and  take  out  such  license- 
and  in  such  sums  as  are  herein  provided, 
to  wit:  •  •  •  (40)  Brewer.  Each  per- 
son, firm  or  corporation,  brewer,  brewery, 
or  agency  for  brewery,  selling  beer  by  wbole- 
sale  not  Including  liquors,  $300.00  •  «  * 
(230)  Uquors.  Each  wholesale  dealer  in 
spirituous,  vinous  or  malt,  any  or  all,  not  In- 
dndlng  beer,  $400.00l" 
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The  proTlslons  of  the  cbarter  of  the  dty 
of  Birmingham  {Acta  1898-99,  p.  1391).  in 
so  far  as  pertinent  here,  are  as  follows : 

"Sec.  25.  Be  It  further  enacted,  that  the 
said  board  of  mayor  and  aldermen  shall 
hare  full  power  and  authority:  *  •  * 
00  To  license,  tax,  regulate  aM  restrain 
*  *  *  tbe  selling  retalllns.  wbolesaUnft 
or  glTlng  away  of  Tlnous,  malt,  splrltnoos 
or  Intoxicating  liquors;  and  to  close  bouses 
and  places  for  the  sale  of  intoxicating  liquors 
when,  in  the  opinlra  of  tiie  board,  the  pabhc 
eafety  and  peace  may  require  it;  and  to 
authorise  the  mayw,  by  proclamation,  to 
cause  houses  and  places  for  the  sale  of  in- 
toxicating liquwi  to  be  closed  for  a  period 
ot  not  longer  than  tbe  next  regular  meeting 
4HF  tbe  board,  whenem.  In  bis  opinion,  the 
public  peace  and  safety  may  require  It,  and 
the  board  shall  bare  power  to  rer<^  and 
cancel  any  license  Issued  for  tbe  sale  of 
spirituous,  Tlnons  or  malt  liquors,  or  tbe 
license  of  any  bouse  or  place  of  public  oiter- 
talnment,  when.  In  the  opinion  of  the  board, 
the  poblle  safety,  peace,  good  order  or  de- 
cency may  require.  *  *  •  (84)  That  tte 
board  of  mayor  and  aldermen  shall  have 
tbe  power  to  licoise,  tax,  relate  or  stop 
snbh  exhibitions,  business,  vocations,  occupa- 
tlone  or  professions  as  are  now  licensed  by 
the  state,  as  well  as  other  exhibitions,  busi- 
ness, TOcatloQS,  occupations  or  professions 
which  are  now  or  which  may  hereafter  be 
engaged  In  or  carried  on  In  said  city,  in 
such  sums  as  the  board  may  fix,  and  to  pun- 
ish all  persons  who  do  business  In  said  dty 
without  having  taken  out  license  required 
by  laws  and  ordinances,  and  to  Impose  and 
collect  snch  licenses;  bat  said  city  shall  not 
license  any  business,  exhibitions,  professions, 
vocation  or  occupation,  the  engaging  or  carry- 
ing on  of  which  Is  forbidden  by  state  laws. 
The  power  to  Ucetue  in  tkis  charter  conferred 
may  be  used  in  the  ewercise  of  the  police 
powera,  a»  well  a*  for  tJie  purpose  of  ratting 
revenue,  one  or  both."   (Itollcs  are  ours.) 

"Sec.  86.  Be  It  further  enacted,  that  any 
person  dealing  In  two  or  more  of  tbe  articles 
or  engaging  in  two  o^  more  of  the  businesses, 
vocations,  callings  or  profeealona  for  which 
a  license  Is  or  may  be  required  for  each, 
such  person  shall  pay  for  and  take  out  a 
license  for  each  line  of  business,  vocation, 
calling  or  profession." 

In  the  discussion  of  the  question  presented 
it  may  be  well  here  to  state  that  It  Is  a  well- 
settled  role  of  law  that  a  munldpal  ocnpora- 
tlon  has  only  sudi  powoa  as  are  expressly 
conferred  by  its  charter  or  by  some  other  leg- 
islative enactment,  or  which  are  necessarily 
implied  from  the  general  objects  and  purposes 
of  the  mnnidpality,  or  Implied  from  some 
oflier  power  expressly  granted  by  tbe  Legis- 
lature. It  may  be,  also,  stated  Oat  tbe  pow- 
er to  tax  Is  never  implied  in  Ibis  states  and, 
furttaw,  that  as  a  general  rule^  when  a  li- 
cense to  do  a  general  business  has  been  ex- 


acted and  paid,  another  license  cannot  be 
required  and  collected  tor  the  doing  of  a 
particular  act  or  eeriea  of  acts  constituting 
an  Integral  part  of  such  general  business. 
So,  beer  being  a  nuUt  liquor,  a  Ucoise  to  sell 
malt  liquors  genially  would  give  the  right 
to  sell  beer,  as  well  as  ale,  porter,  and  the 
like.  The  solutloii  of  the  question  here, 
howevM,  ia  to  be  determined  by  the  power 
granted  In  the  charter  of  the  dty.  It  Is  to 
be  remembered  that  we  are  dealing  with  a 
subject-matter  that  Is  not  only  wJtbIn  the 
taxing  power  of  the  state  for  purposes  of 
rev^ue,  but  is  also  within  tbe  police  power 
of  the  state  to  license,  regulats^  or  pn^ilbit 
That  the  Legtslatnre  has  the  rl^t  to  li- 
cense, regulate,  restrain,  and  pn^Ut  the 
sale  of  vinous,  ^ritnous,  or  malt  Uqnns 
in  this  state  is  a  nov^KMAtlai  tO.  law  not  to 
be  doubted.  The  legislative  power  to  deal 
with  this  subject  Is  unlimited  and  unrestrict- 
ed. It  Is  mtirely  eonqietent  ft>r  tbe  Legis- 
lature to  require  a  se^iarate  license  fw  tbe 
sale  of  each  of  the  articles  of  vinous  liquors, 
spirituous  liquors,  and  malt  liquors,  to  li- 
cense one  or  more  and  prohibit  tbe  sale  of  the 
other,  or  to  lie«mse  one  kind  of  qiiritnous  liq- 
uor, as,  for  instancy  brandy,  and  pnblblt 
the  sale  of  another  ktod,  snch  as  whisky, 
or  to  Ucoise  one  kind  of  malt  liquors,  as,  for 
instance,  lager  beer,  and  prohibit  the  sale 
of  another  kind.  Because  of  the  evils  which 
attend  the  business  of  selling  spirituous, 
vinous,  or  malt  liquors,  and  the  well-recog- 
nlzed  danger  there  Is  in  the  carrying  on  of 
the  business  to  the  peace  and  good  order  of 
the  community,  the  exercise  of  tbe  police 
power  of  the  state  becomes  necessary.  The 
very  necessity  for  the  exercise  of  this  police 
power  in  connection  with  such  business,  for 
the  preservation  of  public  safety,  peace,  and 
good  order,  as  well  as  for  tbe  promotion  of 
public  morals,  distinguishes  this  particular 
business  from  that  of  8toreke^;>er  generally. 
For  this  reason,  tbe  business  of  selling  liq- 
uors Is  an  exception  under  the  general  rule, 
above  steted,  that,  when  a  license  to  do  a 
general  business  has  been  exacted  and  paid, 
another  license  cannot  be  required  and  col- 
lected tor  the  doing  of  a  particular  act  or 
series  of  acte  conatltuting  an  Integral  part 
of  such  genera]  business.  No  one  would  for 
a  moment  question  the  power  of  the  state 
to  revoke  at  pleasure  a  license  to  sell  liq- 
uor. So  we  repeat  what  we  have  said 
above  that  in  regulating  the  sale  of  qtlrlt- 
ttous,  vinous,  or  malt  liqmvs,  and  in  the  re- 
quirement of  a  liomise  in  tbe  doing  of  tbe 
business,  tbe  L^lslature  has  the  power  to 
segregate  and  require  a  separate  lloense  for 
each  article.  If  the  Legislature  has  this 
power,  tbe  right  to  cmifer  by  grant  in  the 
charter  on  a  municipality  cannot  be  doubted, 
even  though  tbe  general  statutes  of  the  state 
in  reference  to  Ucoises  and  the  raising  of  rev- 
enue do  not  do  so.  Bx  parte  Oowwt;  82  Ala. 
04, 101, 9  South.  22S. 
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Has  It  been  6om  bere?  !nie  diarter  grants 
to  tbe  mimlcipalitr  "fall  power  and  author- 
ity" to  ilcoia^  ngnlate,  or  restrain  Uie  sale 
of  apirltaotu,  Tinona,  or  malt  llqaora.  By 
tbls  tbe  munldpalltsr  is  ^ven  tbe  power  to 
pToblUt  tbe  sale  of  all  tbese  artteles;  and. 
If  all*  why  not  any  one?  Tbe  charter  fur- 
ther provides  tbat  *'Oie  power  to  Ucense  In 
thla  charter  conferred,  may  be  used  In  the 
exercise  of  the  police  powers,  aa  well  as  for 
tbe  porpose  ot  raising  rerenne,  one  or  both." 
Can  it  be  said  tbat  it  is  not  a  regulation  In 
tbe  tnfllc  wben  a  dUfSrent  and  s^tarato  11- 
cmae  Is  required  ftnr  tbe  sale  of  separate 
articles  In  a  business,  and  therefore  an  ex- 
ercise of  police  poww?  We  tblnk  not  And, 
if  an  exercise  ct  the  police  power,  It  Is  wltii- 
in  tbe  grant  of  tbe  charter,  and  it  Is  of  no 
consequence  tibat  It  also  opetatM  to  raise 
revenue.  TbB  dtuuter  farther  prorides  "tbat 
any  person  dealing  In  two  m  more  of  tbe 
articles  or  engaghig  In  two  <x  more  of  tbe 
businesses,  etc,  f  w  which  a  Ucense  is  m  may 
be  required  tx  eacb,  such  person  Shall  pay 
for  and  take  oat  a  llcNise  for  eacb  line  of 
bosbMBs,"  eta  That  a  Ilcraise  may  be  re- 
quired for  the  sale  ot  eadi  of  the  articles 
of  whisky,  wine,  and  beer,  as  said  before, 
we  tblnk  entirely  within  leglslatlTe  compe- 
teacy.  This  power  la  granted  in  the  above 
charter  proTlsi<m. 

Our  concIuBiOh  Is  that  the  ordinance  In 
question  comes  within  tbe  power  granted 
by  the  charter,  and  is  valid.  Our  attention 
has  not  been  directed  to  any  decision,  where 
the  same  powers  were  granted  In  the  charter 
as  in  the  present  case,  contrary  to  tbe  views 
we  have  expressed.  Tbe  cases  dted  In  brl^ 
of  counsel  apply  to  storekeepers,  or  businesses 
otiber  than  vendors  of  spirituous,  vinous,  or 
malt  liquors,  and  where  the  purpose  of  tbe 
tax  Is  for  revenue  only,  and  where  the  exer- 
cise of  the  police  power  Is  not  Involved. 
There  is  nothing  in  the  case  of  Mobile  v. 
Graft.  94  Ala.  156,  10  South.  634,  or  In  Mobile 
V.  Richards,  98  Ala.  594,  12  South.  793, 
opposed  to  the  principles  we  have  stated. 
In  the  case  of  City  of  Tuscaloosa  v.  Holes* 
stein.  134  Ala.  636,  32  South.  1007,  the  charter 
provisions  of  tbe  dty  of  Tuscaloosa  were 
different  from  those  of  the  charts  of  the 
dty  of  Birmingham,  and  the  exercise  of  the 
police  power  of  the  munldpallty  was  not  in 
question.  In  the  case  of  Ex  parte  Slmms 
(71a.)  25  South.  280,  which  Is  more  like  the 
present  case  than  any  other  tbat  is  dted, 
the  ordinance  assailed  was  sought  to  be  up- 
held under  the  general  statutes  of  tiie  state 
of  Florida.  Tbese  statntes  had  reference  to 
tax  for  the  purpose  of  revenue  only,  and 
were  unlike  the  provisions  of  the  charter 
bere,  In  the  powers  conferred  on  the  munld- 
pallty- From  our  view  of  the  case,  It  fol- 
lows tiiat  the  Judgment  of  the  dty  court 
most  be  reversed,  and  a  judgment  will  be 
here  rendered  In  favor  of  the  appellant^  de- 
fendant in  the  court  below. 

Keversed  and  rendered. 


HABALSON,  TYSON.  SIMPSON,  AN- 
DERSON, and  DENSON,  JJ.  ooncnr.  Mc- 
OLSSiLAN,  a  J.,  dissents. 


GRBDNHOOD  v.  GBEBNHOOD. 
(Supreme  Court  of  Alabama.   May  11,  1905-) 

1.  Equrrr— Advinibtbation  or  Estaii^Bb* 

HOVAI.. 

A  person  entitled  to  share  In  the  dls- 

tribation  of  an  estate  U  entitled  to  have  tha 
estate  administered  In  a  court  of  equity  and  to 
remove  such  administratitm  from  the  probats 
court  to  the  chancery  court  without  aasignlDg 
any  special  equity  tberefw. 

2.  Samb— FouioH  Assets. 

Where  the  executrix  appointed  in  the  state 
of  testator's  domidle  was  also  appointed  andl- 
lary  adminlatratrix  in  another  state,  and  re- 
moved the  assets  there  located  to  the  jurisdic- 
tion of  testator's  domicile  without  settling  an 
account  of  her  ancillary  administration  In  the 
fordgn  state,  sodi  fact  did  not  de^ve  Uie 
chanoeiy  court  of  Ow  state  <tf  testator's  dnni- 
cile  from  proceeding  with  the  further  adminis< 
tratlon  of  the  entire  assets. 
8.  Sahb— Bill  to  Bucove. 

The  equity  of  a  bill  to  remove  the  admlnls- 
tratl<m  of  an  estate  from  tbe  probate  court  to 
the  court  of  cliancery  and  to  compel  the  ex- 
ecutor to  give  boods  does  not  rest  on  the  peti- 
tioner's right  to  surcharge  or  fSMfy  a  partial 
settleount  by  such  executor. 

Appeal  from  Cbancor  Gout,  Mobile  Coun- 
ty; Tbos.  H.  Smith,  Chancellor. 

Bill  by  Esther  Oreenhood  against  Helena 
Oreenbood  and  others  for  the  removal  of  tbe 
farther  administration  of  the  estate  of  Mor- 
ris Greenhood,  deceased,  to  the  chancery 
court  of  Mobile  coonty,  and  to  require  tbe 
executrix  to  give  bond.  From  an  order  over- 
ruling a  demurrer  to  certain  portions  of  tbe 
bill,  tbe  above  named  defendant  appeala 
Afflrme^ 

Gregory  L.  &  EI.  T.  Smith,  for  appellant 
B.  H.  ft  N.  R.  Clarke,  for  appellee. 

DENSON.  J.  The  bill  In  this  case  was  filed 
by  Esther  Greenhood.  a  child  of  Morris 
Greenhood,  deceased,  as  one  of  the  legatees 
under  the  will  of  deceased  and  a  distributee 
of  his  aetata  It  was  exhibited  against  Hele- 
na Greenhood  as  an  Individual  and  as  ex- 
ecutrix of  the  last  will  and  testament  of  said 
deceased,  and  against  all  the  other  legatees 
and  devisees  under  said  will  and  distributees 
of  the  estate  of  said  deceased.  Tbe  purpose 
of  the  bin  was  to  have  tbe  further  adminis- 
tration of  the  estate  of  Moirls  Greenhood, 
deceased,  removed  Into  the  chancery  court 
of  Mobile  county,  and  to  require  the  executrix 
to  make  bond.  It  Is  the  law  of  this  state  that 
any  person  entitled  to  share  In  the  distribu- 
tion of  an  estate  has  the  right  to  have  the 
estete  administered  In  a  court  of  equity 
without  assigning  any  special  equity  for 
transferring  the  estate  to  such  court  Brom- 
berg  V.  Bates,  08  Ala.  621,  18  South.  557.  and 
authorities  there  cited;  Llgon  v.  Llgon.  105 
Ala.  464. 17  South.  88 ;  Baker  r.  Mitchell,  109 
Ala.  490,  20  South.  4a 
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The  bill  sbowB  tbat  Morris  Greenbood, 
on  tbe  9th  of  August,  1886,  was  a  resident 
citizen  of  Shubnta.  In  Qarke  county. 
Miss.;  tbat  he  owned  valuable  personal 
and  landed  estates  in  Mississippi  and  In 
the  clt7  of  Mobile,  Ala. ;  that  on  said  day  he 
made  his  laat  will  and  testament.  In  wblch  he 
named  Helena  Oreenbood  as  executrix,  with- 
out bond ;  that  after  the  making  of  said  will 
he  moved  to  and  became  an  inhabitant  of  the 
city  of  Mobile,  Ala. ;  that  he  died  in  the  city 
of  Mobile  March  1,  1891,  leaving  said  will 
In  full  force ;  that  on  the  26th  day  of  March, 
1891,  on  the  application  of  Helena  Oreenhood 
the  said  will  was  regularly  admitted  to  pro- 
bate In  tbe  probate  court  of  Mobile  connty. 
Ala.,  and  letters  testamentary  were  Issued 
thereon  to  H^ena  Greenbood,  without  bond. 
It  further  appears  that  before  the  let  day 
of  May.  1891,  on  the  application  of  the  said 
Helena  Oreokhood,  said  will  waa  duly  admltp 
ted  to  probate  In  the  diancery  court  of  Clarke 
county,  MIbSm  a  court  of  competent  Jurisdic- 
tion of  such  matters,  and  lettera  testamoitary 
were  Issued  thereon  by  said  coiurt  to  Helena 
Greenbood,  without  bond.  On  tbe  Ist  day  of 
Hay,  1892,  the  testatrix  had  converted  all 
of  the  property  of  the  estate  of  her  testator 
In  the  atate  of  HlaslssippI  Into  money  and 
transferred  It  to  Mobile  county,  Into  the  Juris- 
diction of  tbe  iKohate  court  of  that  county. 
It  la  averred  that  no  settlement  has  been  made' 
by  said  estate  In  the  courta  of  Ulssislppl.  It 
1b  further  averred  In  the  bill  that  the  said 
executrix,  In  violation  of  the  terms  of  the 
will  and  of  complalnanfa  rights  under  the 
will,  has  appropriated  and  Is  appropriating 
all  the  Mtate  of  her  testator  whidi  she  has 
lawfully  converted  into  money,  aa  well  as  all 
the  proceeds  of  property  which  sbe  has  un- 
lawfully sold,  to  her  own  use  and  to  that  of 
her  children,  Juliua  and  Bertiia. 

The  first  point  of  attack  made  by  the  de- 
murrer to  the  bUl  Is  tbat  the  chancery  court 
at  Mobile  has  no  Jurisdiction  over  the  settle- 
ment d  the  administration  of  ao  much  of  the 
estete  as  waa  located  In  tbe  atete  of  Misslss- 
IppL  Tbe  argument  Is  that  "all  of  the  prop- 
erty of  the  decedent,  though  altuate  In  sev* 
era!  states,  constitutes  but  one  estate,  but 
the  several  administrations  in  different  Juris- 
dictions are  separate  and  distinct,  and  the 
court  of  the  domicile  atate  has  no  Jurisdic- 
tion over  the  administration  of  tbe  assets 
situate  in  the  state  whore  an  ancillary  ad- 
ministration has  been  taken  out  until  a  final 
settlement  of  the  ancillary  administration  has 
been  had  in  the  state  having  Jurisdiction 
over  11"  The  appellanto  seon.  to  have  lost 
sight  of  the  tacts  that  tbe  executrix  of  tbe 
estate  In  Mississippi  and  in  Alabama  Is  one 
and  tbe  same  person,  that  she  was  appointed 
in  eacb  stete  without  bond,  and  that  the  bill 
shows  that  tbe  executrix  bad  converted  all  of 
tbe  assets  belonging  to  the  testator  situate 
In  the  state  of  Mississippi  Into  money,  and 
had  transferred  the  same  to  tbe  connty  of 
Mobile  In  the  atete  of  Alabama.  In  their 


brief  appellant's  counsel  have  dted  the  case 
of  Worthy  v.  Lyon,  18  Ala.  784,  In  support  of 
tbelT  contention.   In  the  case  of  Colbert  v. 
Daniel,  82  Ala.  814.  tbe  qoeation  raised  by 
this  demurrer  was  considered.  We  quote 
what  the  court  there  said:   "We  cannot  as- 
emt  to  the  proposition  that  a  le^tee  cannot 
sue  to  this  stete  an  executor  for  an  ftccount 
and  settiement  of  his  admtntetration  and  re- 
covery of  the  legacy,  when  the  executor  has 
removed  to  and  become  domiciled  in  this  stete 
without  having  made  a  settlement  in  the 
stete  In  which  tbe  administration  was  pend- 
tog.   We  admit  that  there  is  authority  which 
sustains  that  proposition.   See  Story's  Con- 
flict of  Iiaws,  I  61S,  514   The  question  did 
not  arise  to  tbe  case  of  Worthy  v.  Ityon,  18 
Ala.  784,  for  the  executors  to  tbat  case  did 
not  reside  to  the  atete  of  Alabama.  One  of 
them  resided  to  Georgia,  where  tbe  lettera  of 
adrntoistraUon  were  granted.   We  are  not 
sure  tbat  tbe  court  in  that  case  Intended  to 
go  beyond  the  question  arMng,  and  intimate 
by  a  dictum  tbat  the  chancery  court  would 
have  no  jurisdiction ;  but,  If  it  bad  dma  so, 
we  should  not  besltete  to  d^>art  from  smih  a 
doctrine.   We  think  that  to  hold  that  tbe 
court  has  no  Jurisdiction  to  thla  caae  might 
produce  a  totel  failure  of  Justice.  The  rep- 
resentative, being  resident  to  this  stete,  can- 
not be  reached  by  a  Judicial  ivoceedlng  to  tbe 
atete  from  which  he  came:   If  he  have 
sureties  In  the  atate  of  the  adminlatration.  it 
must  be  conceded  that  proceedings  might  be 
had  against  them;  but  then  then  may  be 
cases  where  there  are  no  sureties.  The  sure- 
ties may  be  Insolvait,  or  may  have  removed 
to  another  stete,  and  a  discovery  from  tbe 
repreaenteUve  of  the  estate  may  be  indls- 
penaable.   Bealdee,  no  adequate  reason  can 
be  perceived.  If  there  are  solvent  sureties 
who  could  be  reached  to  the  state  of  the  ad- 
mtolstration,  why  the  petaon  having  an  equi- 
teble  right  to  an  a<xount  agatost  an  executor 
or  administrator  ahould  be  compelled  to  fore- 
go It,  because  tbe  executor  or  admtolstrator 
had  changed  hie  domicile  to  another  side  of 
tbe  stete  line.   This  view  of  the  question  Is 
fully  sustatoed     the  tbllowlng  authorities : 
McNamara  v.  Dwyer,  7  Paige,  239, 32  Am.  Dec. 
627;  Tnnatell  v.  Pollard's  Adm'r,  11  Leigh,  l. 
This  question  Is  left  undecided  to  Oalhoun  v. 
King,  5  Ala.  fi28.   The  precise  potot  was  not 
decided  in  Julian  v.  Reynolds,  8  Ala.  680; 
but  we  think  the  effect  of  tbat  case  Is  to  buu- 
teto  the  prtodple  asserted  by  us.   See,  also. 
Williamson  v.  Branch  Bank,  7  Ala.  906,  42 
Am.  Dec  617."  The  other  cases  cited  by  ap- 
pellant's counsel  do  not  support  the  proposi- 
tion raised  by  the  demurrer.   The  facts  of 
tbe  case  to  band  clearly  differentiate  It  from 
those  cases.    It  seems  to  us  tbat  the  facte  al- 
leged In  the  bill  bring  the  caae  dlrectiy  within 
the  Influence  of  the  case  of  Colbert  v.  Daniel, 
supra,  and  the  ground  of  demurrer  under  con- 
sideration was  not  well  taken. 

The  bin  alleges  that  the  decedent  died  in- 
testete  as  to  hla  personal  property  situate  to 
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Mobile  county,  and  that  the  executrix  haa 
■old  and  disposed  of  such  personal  pr(^>er47 
without  any  order  of  court,  and  that  all  such 
sales  were  void;  that  much  of  the  property 
80  sold  has  been  put  beyond  the  reach  of  re- 
«orery  by  or  for  the  parties  Interrated  there- 
in, and  Is  wholly  lost  to  said  estate ;  and  that 
for  all  such  property  said  executrix  should 
be  held  to  account  as  for  an  unlawful  conver- 
sion thereof.  When  an  executor  converts 
property  belonging  to  his  trust  estate,  it  is 
unquestionably  true  that  the  cestui  que  trust 
may  elect  to  sue  for  the  property  and  recover 
it  or  ratify  the  illegal  disposition  of  the 
property  and  charge  the  executor  with  Its 
value;  but  It  would  seem  that  tills  doctrine 
of  elecdon  would  have  no  field  of  operation, 
if  'the  property  had  been  put  beyond  the  reach 
of  recovery.  In  such  a  case  the  only  remedy 
left  to  the  cestui  que  trust  would  be  to 
charge  the  trustee.  Furthermore,  an  execu- 
tor or  administrator  holds  the  legal  title  to 
personal  property  of  the  estate,  and  he  cannot 
avoid  an  Illegal  sale  made  of  It  by  himself. 
He  would  be  liable  for  the  proceeds,  or  for  a 
devastavit  Woods  v.  Legg,  91  Ala.  611,  8 
South.  342.  The  averments  of  the  bill  In  re- 
spect to  this  mattw,  exempt  It  from  the  ap- 
plication of  Uie  doctrine  Invoked  by  the  de- 
murrer. 

The  demurrer  to  that  part  of  the  bill  re- 
lating to  the  partial  settlement  made  by  the 
executrix  was  without  merit  The  equity  of 
the  bill  does  not  rest  upon  the  right  to  sur- 
charge or  falsify  the  partial  settlement  As 
was  said  In  Baker  v.  Mitchell,  109  Ala.  4d4, 
ao  Soutli.  43 :  "It  Is  of  no  avail  that  the  sev- 
eral mattera  referred  to  In  the  bill,  which  are 
to  b^  settled  In  the  course  of  administration, 
are  not  fully  enough  stated.  The  complain- 
ant being  a  distributee  of  the  estate,  need  not 
have  assigned  any  reason  for  seeking  tbe  aid 
of  the  equity  court  Once  in  chancery,  the 
proceedings  will  be  properly  adjudicated  to 
all  matters  appertaining  rightfully  to  the  ad- 
ministration, without  reference  to  any  alleged 
Inanfficlent  statements  of  the  bill  They  do 
not  constitute  ground  for  Just  complaint  by 
defendants,  since  they  serve  to  give  notice,  in 
part  at  least  of  what  is  required  to  be  settled 
in  the  administration." 

We  have  given  consideration  to  all  the  as- 
signments of  error,  and,  having  found  no  er- 
ror in  the  record,  the  decree  of  the  chancery 
court  overruling  the  demurrer  to  the  bill  Is 
affirmed. 

Affirmed. 

McCLELLAN,  a  X,  and  BABAL80N  and 
DOWDBSiL.  JX,  amcor. 

GEIS  t:  TENNESSEE  OOAIi,  IRON  ft  B. 
00. 

-(Supreme  Ootirt  of  Alabama.   April  19,  1905.) 

Masteb  aud  Sxrvahi^Unliobted  Pbeuises 
— Absuiiptiok  or  Risk  bt  Luvina  Lzoht- 
ZD  Wat. 

Where  an  employer  has  provided  a  safe 
aod  lighted  way  out  of  Its  premises  tot  the  oae 


of  its  employte  at  night,  an  employ^  who  vol- 
untarily leaves  such  way  assumes  the  risk  in* 
cideut  to  the  route  selected  by  bloit  and  the 
employer  Is  not  liable  for  his  injury  1^  faU- 
lug  into  an  unligbted  excavation. 

Appeal  trtm  City  Court  oi  Birmingham; 
Chas.  A.  Sean,  Judge. 

Action  by  Michael  A.  Gela  against  tbe  T«i- 
nessee  Goal,  Inn  &  Railroad  Company. 
Judgment  for  defOidanl;  and  plaintiff  ap- 
peals Affirmed. 

A.  O.  Lane  and  Hume  F,  Jones,  for  appel- 
lant Percy  ft  Orubb,  for  m^lee. 

TTSON,  J.  This  action  was  brought 
plaintiff  to  recoror  for  poaonal  injuries  suf- 
fered by  him,  occasioned  by  falling  into  what 
la  denominated  In  tbe  pleadings  as  a  "hole" 
on  the  premises  of  the  defendant  The  im- 
portant question  presented  for  decision  Is 
whether  defradant  under  the  facts  disclosed 
by  the  testimony,  owed  plaintiff  any  duty 
to  light  at  night  its  entire  premises.  If 
no  duty  rested  upon  It  to  do  so,  clearly  tbe 
plalntlfF  is  not  mtltled  to  recover,  and  the  af- 
firmative charge  given  at  defendant's  request 
was  proper. 

On  the  premises  of  defendant  which  was 
inclosed,  were  a  bar  mill,  two  iron  furnaces, 
a  warehouse,  a  tram  track,  a  railroad  track, 
upon  which  cars  were  loaded  for  the  trans- 
portation of  the  products  of  the  plant  plat- 
forms, tram  cars,  and  the  like.  From  tbe 
bar  mill  to  the  street  a  distance  of  about  250 
feet  was  a  path  along  a  platform,  12  or  15 
feet  in  width,  which  was  the  usual  route  of 
travel  for  the  employes  going  from  the  mill 
to  tbe  street  In  the  center  of  this  platform 
was  a  tram  track,  a  portion  of  the  way,  about 
2  feet  wide,  upon  wliich  the  tram  cars  were 
loaded  and  operated.  On  the  west  side  of 
tbe  platform  on  which  the  tram  tra<^  Is  laid 
is  what  Is  called  the  "hot  beds,"  or,  more  cor- 
rectly speaking,  the  molds  Into  which  is  de- 
posited the  molten  Iron  as  It  flows  out  of  the 
fumaee.  On  the  east  side  of  the  platform, 
near  its  center.  Is  a  "cut"  some  4  feet  deep, 
extending  in  an  easterly  direction,  in  which 
is  located  the  railroad  track.  Immediately 
north  of  tbe  "cut"  and  along  the  side  of  It, 
is  a  platform  from  which  the  cars  are  loaded 
by  shoving  the  iron  into  the  doors  of  the  cars, 
which  are  on  a  level  with  the  platform.  It 
was  into  this  "cut"  that  plaintiff  fell  and  re- 
ceived his  injuries.  The  plaintiff,  It  appears, 
started  about  10  o'clock  on  a  dark  night  from 
the  bar  mill,  where  he  had  been  at  work,  down 
the  path  to  the  street  This  path  was  suf- 
ficiently lighted  by  the  "hot  beds"  for  him 
to  see  how  to  travel  it  In  perfect  safety. 
After  he  had  gone  along  It  about  25  feet 
he  discovered  that  In  tbe  path  were  two 
tram  cara,  on  which  iron  was  being  load- 
ed, and  ^o  roils,  lying  across  the  track 
and  platform.  The  tram  cars  were  about 
8  feet  wide,  and  extended  6  inches  over  each 
side  of  the  track.  The  rolls  were  about  0 
inches  high,  and  extended  acroas  tlw  pla' 


Digitized  by 


802 


89  BOUTHBBN  RBPOBTBB. 


(Ala. 


form  on  each  side  of  the  track.  To  avoid 
these  supposed  obstructions  to  his  passage 
along  the  path  or  platform,  the  plaintiff 
Toluntarlly  and  consclonsly  turned  out  Into 
the  darkness  and  walked  a  distance  estimated 
by  him  from  7  to  15  feet,  when  he  fell  into 
the  railroad  cat 

It  Is  clear  from  the  plalntlfTs  testimony 
that  he  was  not  misled  by  the  absence  of 
light  Into  believing  that  he  was  still  pursu- 
ing the  path ;  and  It  is  equally  clear  from  bis 
testimony  that  hia  fall  was  not  caused  by  bis 
walking  In  the  dark  near  to  the  outer  edge 
of  the  path  and  not  seeing  the  cat  in  which 
the  railroad  track  was  located.  For  admit- 
tedly, If  plaintiff's  Injury  had  resulted  from 
falling  into  a  hole  in  the  path  Itself,  or  so 
near  to  It  that,  In  attempting  to  follow  the 
path  in  the  dark,  he  fell  Into  the  hole,  or  If, 
because  of  defendant's  failure  to  light  the 
path,  the  plaintiff  bad  strayed  from  It  while 
attempting  to  follow  it,  and  after  so  stray- 
ing from  it  fallen  into  the  hole,  the  defendant 
would  be  Uable.  But  the  evidence,  as  we 
have  said,  undlsputedly  shows  that  the  path 
was  safe,  and  that  It  was  lighted  sufficiently 
for  the  plaintiff  to  have  traveled  It  without 
risk.  He  could  easily  have  walked  around 
the  tram  cars  and  have  stepped  over  the  rolls. 
They  were  not  serious  or  dangerous  obstacles 
In  his  pathway.  The  plaintiff,  In  leaving  the 
path,  was  not  In  the  performance  or  dlscbai^ 
of  any  duty  for  the  defendant  He  was  leav- 
ing his  place  of  work  on  a  mission  of  his  own. 
The  defendant  had  furnished  for  blm  a  safe 
way  of  ingress  and  egress  to  and  from  its 
premises.  It  cannot  be  held  to  have  Invited 
or  to  have  expected  blm  to  go  to  other  parts 
of  its  premises,  where  he  had  no  business. 
As  to  those  parts  of  the  premises,  he  was  a 
mere  license^  and  assumed  the  risk  of  being 
injured  In  attempting  to  go  across  them  in 
the  dark.  For  confessedly,  if  the  defendant 
neither  Invited  nor  expected  him  to  travel  the 
route  that  he  undertook  to  do  after  leavli^ 
the  path  provided  for  him,  no  duty  was  Im- 
posed upon  It  to  provide  lights  for  his  safe 
passage.  In  other  words,  the  duty  of  defend- 
ant to  light  Its  prontBea  and  to  keep  them 
reasonably  safe  for  passage  applies  only  to 
such  parta  of  Its  premises  as  It  Intended  its 
employes  to  be  about  or  to  travel  over  at 
night 

In  Shearman  ft  Redfleld  on  Negligence,  | 


704,  speaking  of  liability  to  business  visitors 
on  the  premises  of  another,  it  Is  said :  "The 
occupant  of  land  is  bound  to  use  ordinary 
care  and  diligence  to  keep  the  premises  in  a 
safe  condition  for  the  access  of  i>erBonB  who 
come  thereon  by  bis  Invitation,  express  or 
implied,  for  the  transaction  of  business,  or 
for  any  other  purpose  beneficial  to  him;  or, 
if  his  premises  are  ta  any  respect  dangerous, 
he  must  give  such  visitors  sufficient  warning 
of  the  danger  to  enable  them  by  the  use  of 
ordinary  care  to  avoid  it  The  extent,  how- 
ever, of  hie  legal  obligation,  Is  to  use  ordinary 
care  and  prudence  to  keep  bla  premises  in 
such  condltiui  that  visitors  may  not  be  nn- 
necessarily  or  nnreaaonab^  exposed  to  dan< 
ger ;  and  the  mere  fact  that  one  la  injured 
while  on  the  premises  Is  not  evld«ice  of  n^- 
ligence  on  the  part  of  the  KH-oprletor.  •  *  « 
But  no  <me  is  exempt  from  tbe  obllgatian  of 
observing  where  be  la  gobtA  eapeclally  In 
parts  of  the  premises  not  intended  for  gen- 
eral use,  to  which  he  waa  not  Invited.  In 
entering  or  leaving  premises,  tbe  visitor  Is 
bound  to  use  the  ordinary  and  customary 
place  of  ingress  and  egress ;  and  If  he  adopts 
some  other  way  he  becomes  a  mere  licensee, 
and  cannot  recover  for  defects  outside  or 
not  substantially  adjacent  to  the  regular 
way."  The  last  clause  of  this  quotation  la 
applicable  to  the  facts  of  this  case,  and  Is  a 
succinct  statement  of  the  principle  of  law  by 
which  we  have  beea  guided  In  our  decision 
of  the  question  before  ns.  Our  conclusion, 
therefore,  is  that  defendant  discharged  its 
full  duty  to  plaintiff  when  It  provided  him  a 
safely  lighted  way  out  of  Its  premises,  and 
when  be  departed  from  that  way  be  assumed 
the  risk  incident  to  the  route  voluntarily 
selected  by  him. 

The  case  of  Ind.  Pipe  Line  ft  B,  Co.  v. 
Neusbaum  (Ind.  App.)  62  N.  E.  471,  relied 
upon  by  appellant,  Is  not  opposed  to  what 
we  have  said.  In  that  case  the  defradant 
had  provided  no  way  or  path  as  here  for  the 
plaintiff  to  travet  Besides,  the  condition  of 
the  premises  and  the  surroundings  ware  ea- 
tlrely  different  from  those  shown  by  the  evi- 
dence in  this  case. 

Affirmed. 

McCLELLAN,  U  J.,  and  8IUFS0N  and 
ANDERSON,  JJ..  concur. 
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WnjSON,  Atty.  G«iL,  t.  LAKBYIBW  LAND 
OO. 

(Supranw  Oomrt  itf  Ai.ti.m«    AprU  18,  1905.) 

1.  Dbdicatiom— Weat  COagHTUTM. 

To  constitate  a  dedleatioii,  either  expre« 
or  implied,  there  most  be  an  Intention  to  dedi- 
cate on  the  vwna'n  part  and  an  acceptance  bj 
the  public. 

[Bid.  Note.— For  cases  In  poinL  aee  vol.  16, 
Cent.  Dls.  Dedication.  IS  18,  64.] 

2.  EUhb— Faoor  w  InTsnnoH— Nbobssitt. 

A  dedleati<nb  bdns  a  volontan  d<mation, 
la  not  presnmed;  but  the  cleareet  intention  to 
make  a  dedication  moat  be  ahown  br  the  par^ 
aUeffins  it.  , 

ISd._Note.— For  cases  in  point,  see  voL  18, 
CenL  Dig.  Dedication,  S8  80-^  85.] 

3.  SaHK— NATmUt  OF  ITSKB  BT  PUBUO. 

The  user  of  the  public,  to  conatitnte  a 
dedication,  must  exclnde  the  owner'a  private 
rights ;  othorwise,  the  ose  hj  the  public  will  be 
r^arded  as  permissive  onl;. 
_  [Bd.  Note. — For  cases  in  point,  aee  vol.  15, 
Coit  Dig.  Dedication,  H  73,  74] 

4.  SaICE— ITTBHTIOH  10  DEDI0AT>— BtIDBNOK 
— SUmCIGNOT. 

On  the  issue  whetbra-  an  owner  had  dedi- 
cated his  land  as  a  public  park,  evidence  ex- 
amined, and  held  insufficient  to  show  an  in- 
tention on  his  part  to  make  a  dedication. 

Aroeal  from  Ohancery  Oonrt^  JeflEerson 
Oounty;  Jobn  a  OBrmicbael,  Chancellor. 

"To  be  offldally  reported." 

Bolt  Maaaey  Wilson,  as  Attorney  Gen- 
eral, against  tbe  Lakerlew  Land  Oompany. 
From  a  decree  dismissing  tbe  bill,  complain- 
ant appeals.  Affirmed. 

B.  D.  Smith  and  W.  K.  Terry,  for  appellant. 
Benners  ft  Benners  and  Alex  T.  London,  for 
appellee. 

TTSON,  J.  nils  biU  was  filed  to  enjoin 
the  respondent  from  obBtructlng  the  free 
use  by  tbe  public  of  a  certain  described 
tract  of  land,  designated  In  the  pleadings  as 
Lakeview  Park,  upon  the  ground  that  It 
bad  been  dedicated,  to  the  public  by  its 
former  owner,  tlie  Blyton  Lend  Company. 

Dedications  are  classified  Into  express  and 
Implied.  It  Is  admitted  by  appellant  that 
there  was  no  express  dedication  by  the  Ely- 
ton  Land  Company.  The  contention,  how- 
ever, is  that  an  Implied  one  has  been  estab- 
lished by  the  evidence.  To  constltnte  a  dedi- 
cation of  either  class,  confessedly  th^e 
moat  be  an  intention  to  dedicate,  animus 
dedicandi,  on  tbe  part  of  the  owner  of  tbe 
property,  and  an  acceptance  by  the  public, 
or  by  some  authorized  person  or  body  act* 
Ing  for  and  In  Its  behalf.  The  burden 
of  showing  a  dedication  Is,  of  course,  up- 
on tbe  party  alleging  It  Being  a  voluntary 
donation,  it  will  not  be  presumed;  but  tbe 
clearest  Intaition  to  do  so  must  be  shown. 
And  If  the  use  by  the  public  is  merely  per- 
missive, "as  existing  by  tbe  toleration  of 
the  owner,  and  In  subordination  to,  or 
reo^Qltlon  of,  an  implied  license  from  blm, 
tiie  right  will  not  mature  Into  a  title  by 
prescriptkm,  but  la  revocable  at  plMsniei*' 


Steele  t.  Sullivan,  70  Ala.  5S9.  And  so,  too, 
the  user  of  tbe  public  must  be  of  sucb 
character  as  to  exclude  the  private  rights  of 
tbe  owner.  He  must  be  abown  to  have 
abandoned  his  proprietary  rights  in  and 
to  the  land ;  otherwise,  tbe  use  of  it  by  the 
public,  not  Inconsistent  with  those  exer* 
cised  by  blm,  must  be  regarded  as  permls- 
slve  only,  and  not  adverse.  Irwin  v.  Dlxlon, 
9  How.  10,  ao,  IS  L.  Gd.  25 ;  Jones  v.  Bright, 
140  Ala.  268,  87  Sonth.  70. 

We  need  only  apply  these  principles  to 
the  facts  of  the  case  as  disclosed  by  the  evi- 
dence, which  to  our  minds  not  only  falls  to 
establish  by  that  measure  of  proof  requir- 
ed an  intention  on  the  part  of  the  Elyton 
Land  Company  to  dedicate  this  land  to 
public  uses,  but,  to  the  contrary,  affirma- 
tively negatives  any  such  Intention.  Sucb 
acts  as  are  shown  to  have  been  exercised 
by  a  certain  class  of  tbe  public  were  en- 
tirely compatible  with  tbe  rights  of  tbe 
company  as  owner.  The  original  map  or 
plat  of  the  lan4^  belonging  to  the  company, 
showing  a  space  In  which  this  particular 
piece  of  land  Is  situated,  which  was  after- 
wards converted  by  It  into  a  park  in  con- 
troversy, has  notiiing  on  it  tending  in  the 
remotest  degree  to  Indicate  an  intentl(m  to 
dedicate  It  to  the  ptibllc  as  a  park.  Os- 
wald V.  Grenet,  16  Tex.  118.  Some  stress  is 
laid  in  argument  upon  certain  representa- 
tions, claimed  to  have  been  made  by  the 
prei^dent  of  the  company  to  purchasers  of 
lots  from  it,  that  the  park  belonged  to  the 
public.  Of  the  numerous  witnesses  examin- 
ed, only  one  testifies  to  any  representa- 
tions made  by  ttiat  officer  with  respect  to 
this  park.  Assuming  that  officer,  without 
special  anthoril7,  bad  the  pow&  to  bind 
his  company  in  the  manner  claimed,  we  do 
not  find  that  he  made  the  stetem^t  that 
the  park  was  public.  The  testimony  of  the 
witness  on  this  point  Is  that  the  president 
stated  to  him  that  It  was  to  be  a  public 
park,  and  not  that  It  was  at  that  time  a 
public  park. 

But,  aride  from  tbla  consideration,  even 
if  It  be  true  that  tbe  representation  was 
made,  at  the  time  It  was  made  tbe  proprie- 
tary acts  exercised  by  the  company  over 
the  property,  openly  and  notoriously,  clearly 
showed  that  it  was  not  a  public  park.  The 
proprietary  acts  exercised  by  It  were  mani- 
fested by  erecting  on  tbe  land  a  large  hotel, 
dub  house  In  use  by  a  private  club,  two 
dwellings,  an  inclosed  pavilion,  containing 
a  theater,  dance  ball,  natatorlum,  and  r^- 
taurant,  an  orchard,  a  garden,  vineyard, 
and  greenhouses,  and  a  lal;e  upon  which 
boats  were  hired  to  visitors.  From  each  of 
these  Improvements  the  company  derived 
an  Income.  The  company  all  along  paid 
taxes  upon  the  land  and  ^eluded  negroes 
from  tbe  grounds.  Tbe  grotmds  were  also 
Inclosed  by  a  fence,  and  a  person  was  In 
charge  of  tbem.  Thus  we  see  the  manner  of 
the  company's  ^^""c  with  tbla  land  was 
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IncoDBlstott  with  an  IntentlOD  to  dedicate 
It 

Upon  a  nrlew  of  the  entire  evidence, 
we  think  It  Clear  that  the  porpow  of  the 
■company  In  laying  ont  this  park,  whkdk 
waa  autrarban,  waa  to  induce  a  portion  ct 
the  public;  white  people  only,  to  patronize 
Ita  car  lln&  Such  pmrtion  of  It  as  was  left 
open  was  Intended  morely  as  a  pleasure, 
gronnd  tor  those  persons  who  visited  It, 
■and  this  was  the  only  right  ever  accorded 
by  the  company  to  the  public— one  not  at 
all  inconsiBtent  with  ita  ownershln. 

Affirmed* 

McGLELIiAN,  O.  Jh  and  SIUFSOM  and 
ANDBBSON,  JJ^  ccmcur. 


SWINDELL  et  al.     FIELD  et  aL 

(Sopreme  Court  of  Florida.  Dirudcm  B.  Feb. 

3,  1903.) 

Error  to  Circuit  Court,  Franklin  County; 
John  W.  Malone,  Judge. 

Action  b;  John  W.  Field  and  another  a^inat 
"B.  Swindell  and  others.  Judgment  for  plain- 
tlfEs,  and  defendants  bring  error. 

W.  B.  Sheppard  and  Geo.  P.  _ 
plaintiffs  in  error.  Fred  T.  Uyers,  for 
ants  In  error. 

FEB  CDBIAM.   The  Judgment  is  affirmed. 


TAHFA  BIABINB  WATS  CO.  T.  HELTES- 
TON  et  al. 

(Supreme  Court  of  Florida,  Dlvialon  B.  Jan. 

27,  1903.) 

Error  to  Circuit  Court.  HUlsboroogh  County ; 

H.  G.  Gibbons.  Referee. 

Action  by  Furman  H.  Helveaton  and  another 
Mainst  the  Tampa  Marine  Ways  Company. 
Judgment  for  plaintiffa,  and  defendant  brings 
■^rror. 

P.  O.  KnighL  for  plaintiff  hi  error.  GL  GL 
Whitaker,  for  defendants  in  error. 

PBBOUBIAM.  The  iodgmcnt  is  aAnned. 


TRIMBLE  V.  ATWOOD. 
(Supreme  Court  of  Florida.  Division  B.  Feb. 
24.  1903.) 

Error  to  Ch^mit  Court,  llanatee  County; 
Barron  Phillips,  Judge. 

Action  by  Winifred  K.  fMmble  ualnst  Kim< 
ball  C  Atwood.  Judgment  for  d^indant,  and 
plaintiff  brings  error. 

F.  M.  Simonton  and  Macfarlane  &  Raney, 
for  plaintiff  in  error.  W.  A.  Carter,  for  de- 
fendant in  error. 

FEB  CURIAM.   The  judgment  is  affirmed. 


UEDEMANN  et  al.  v.  BATLE. 
(Supreme  Court  of  Florida,  Division  B.  March 
8.  1903.) 

Error  to  Circuit  Court,  Duval  GounO';  Rhy- 
don  M.  Call,  Judge. 

Action  by  George  A.  Bayle  against  Alexandu- 
Uedemaun  and  others.  Judgment  for  plaintiff, 
and  defendants  iH-ing  vror. 

John  L.  Doggett,  for  |daintiffs  in  wrw.  CL 
D.  Blnehart  and  James  F.  Olen,  for  defendant 
In  error. 

PER  CURIAM.   The  Judgment  Is  affirmed. 


WEST  at  aL  V.  AMBLSB. 
(Suprenu  Court  of  Florida,  Division  A.  March 

24,  1903.) 

Appeal  from  Circuit  Court,  Duval  Connty; 
Rhydon  M.  Call,  Judge. 

Bill  by  A.  H.  West  and  otbers  against  Daniel 
G.  Ambler.  Decree  for  defendant,  and  com- 
plainants appeal. 

Cooper  &  Cooper,  for  appdlanta    John  A. 

Henderson,  f<xe  appellee. 

FEB  OUBIAM.   The  decree  is  affirmed. 


GEOBOE  WIEDEMAN  BREWING  00.  T. 

CAMPBEMa 
(Supreme  Court  of  Florida,  Division  A.  April 

8,  1903.) 

Error  to  Circuit  Court,  Duval  County ;  Rhy- 
don M.  Call,  Judge. 

Action  by  Daniel  C.  Campbell  against  Geoi^ 
Wiedeman  Brewing  Company.  Judgment  for 
plaintiff,  and  defendant  briiigs  error. 

M.  C.  Jordan  and  John  E.  Hartridge,  fw 
plaintiff  In  error.  Frank  W.  Pope,  for  defend- 
ant in  error. 

PBB  OUBIAM.  The  judgment  it  affinned. 
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L0CI8TILLB  &  N.  R.  CO.  v.  PBRKINS. 
(Soprame  Gtmrt  ot  Alabama.  Jane  80,  1905.) 

1.  Cabbiebs  —  BncnoH  or  PuaROBU  — 
PLBADnro. 

A  complaint  in  an  action  against  a  carrior, 
cbarging  the  wrongful  ejection  of  plaintiff's  in- 
testate from  a  moving  train  and  BTerrinK  his 
eonaeqnent  injofj  and  deatb.  states  a  good  cause 
o(  action  for  tlie  wrougtul  ejectim  of  the  Intes- 
tate, and,  as  it  does  not  charge  the  defendant 
with  inflicting  the  Injnrr,  it  is  not  necessary  to 
aver  a  conscionsness  oi  the  nsult  of  tba  wnov- 
ful  ejectloiL 

[EM.  Note. — ^Por  cases  In  point,  see  Tol.  9, 
Cent.  Dig.  Carriers,  fi  14A4r-1467.] 

2.  8am»— Qtnanoir  k»  Jubt. 

In  an  action  against  a  carrier  fbr  wrongful 
ejection,  evidence  considered,  and  Md,  that  the 
court  properly  refused  to  ehazge  the  iary  to 
find  for  defendant. 

8.  TBIAL  ~  iHSISUOXIom  —  OlBDIBIUTr  OF 

Witnesses. 
An  Instruction  that,  if  the  jnrj  find  that 
certain  collateral  facts  testified  to  by  a  witness 
were  nntrae,  they  must  find  for  defendant,  was 
properly  refused. 

4.  Cabbibbs— fijEcnoM  or  PAsainoEBs— Ih- 

BTBUOTIONe. 

In  an  action  against  a  carrier  for  the  wrong- 
ful ejection  of  a  passuiger,  an  instruction  re- 
quiring the  Jury  to  find  for  defendant,  unless 
tbtt  conductor  threw  the  passenger  off  the  train, 
was  ^oper^  refused :  there  being  no  evidence 
that  tile  ejection  was  by  tiie  conductor  alone. 
6.  Saub. 

In  an  action  against  a  carrier  for  the  wrong- 
ful ejection  of  a  passenpr,  a  witness,  who  tes- 
tified to  hAving  seen  defendant**  employ^  eject 
the  passenger,  testified  that  he  paid  no  farther 
attention  as  to  whether  the  passenger  was  in- 
jured. Held,  that  the  court  properly  refused  to 
instruct  that,  witness  having  failed  to  render 
aid.  tbe  jury  were  auttaorisea  and  required  to 
reject  his  testimony  entirely. 

6.  TBiAi>-lKarBrcTioiis. 

An  Instmction  calling  on  the  court  to  single 
oat  the  testimony  of  the  particular  witness,  and 
confining  the  jury  to  a  consideration  ot  a  part 
^  the  tesdmony,  is  jwoperly  reused. 

On  Bebearing. 

7.  OAEBIEBE— BJECTIOW  ot  PABSEltQEB— BTI- 
DBHOE. 

In  an  action  against  a  carrier  for  the 
wrongful  ejection  of  a  passenger,  evidence  con- 
ridered.  and  held,  that  the  trial  judge  should 
have  granted  defendant's  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary  to 
the  great  weight  of  the  evidence^ 

Appeal  trom  GlrcDit  Court,  Butler  County ; 
J.  O.  Rlcbardaon,  Judge. 

Actlcm  by  W.  L.  Perkins,  as  administrator 
of  tbe  estate  of  Isaac  B.  Dykei^  deceased, 
against  the  LoolBTiUe  &  Nasbville  Ballroad 
Company.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Bernsed. 

This  action  was  bronght  by  tbe  ai^llee, 
W.  L.  Perkins,  as  the  administrator  of  tbe 
estate  of  Isaac  B.  Dykes,  deceased,  and  sought 
to  recover  from  the  defendant  damages  for 
personal  injuries  causing  the  death  of  plain- 
tllTs  Intestate.  The  complaint  contained 
several  counts ;  bnt,  as  tbe  opinion  takes  no- 
tice of  tbe  averments  of  tbe  sixth  count  only, 
It  is  unnecessary  to  set  out  any  other.  The 
sixth  count  of  the  complaint,  as  originally 
89  SO.— 20 


flled,  was  as  follows :  "TUm  plalntUt  clalnu 
of  the  defendant  the  fnrttier  som  of  fifty  thou* 
sand  dollars  damages,  In  this :  that  on,  to  wltv 
January  8,  1908,  defendant  was  mgaged  in 
operating  a  railroad  In  tbe  state  of  Alabama, 
and  running  passoiger  trains  thereon,  and 
that  plaintiff's  intestate  was  on  said  train 
traveling  from  Mobile,  Alabama,  to  Geneva, 
Alabama;  and  that  the  agents,  servants,  or 
onployte  of  defendant,  wbose  names  are  un- 
known to  plaintiff,  and  who  were  at  that  time 
acting  In  tbe  sc(^  ot  their  employmrat, 
wrongfully,  willfully,  wantcmly,  and  Int^ 
tionally  ejected  plalntlfTs  Intestate  from  the 
train  between  Qie  stations  of  Georglanna  and 
Gbapmiao,  Alabama,  ther^y  causing  plain- 
tiff's intestate  personal  injuries  from  which 
he  died."  Afterwards  tbe  plaintiff  amended 
said  sixth  count  as  follows :  By  adding. 
Immediately  after  tbe  word  "wrongfully," 
where  It  occurs  In  said  count,  tbe  following 
words :  "Willfully,  wantonly,  and  Int^tion- 
ally."— and  also  by  striking  out  tbe  word  "Oe- 
neva"  where  It  occurs  last  In  said  coimt,  and 
Inserting  In  lieu  thereof  tbe  word  "Oeorglan- 
na."  To  this  count  demurrers  were  Inter^ 
posed  and  overruled. 

On  the  trial  tbe  unccmtradlcted  evidence 
showed:  That  on  tbe  8d  day  of  January, 
1908,  tbe  plalntifTs  intesteCte,  Isaac  B.  Dykes, 
who  was  an  old  man,  more  than  70  years  of 
age,  was  a  passenger  on  tbe  train  operated  by 
tbe  defendant,  running  from  the  city  of  Mo- 
bile to  tbe  city  of  Montgomery,  Ala.  That 
he  had  a  r^lar  ticket,  issued  him  by  tbe  de- 
fendant, oititllng  him  to  ride  on  such  train 
from  Mobile  to  Geneva,  Ala.  That  to  take 
such  trip  It  was  necessary  for  said  Dykes  to 
leave  tbe  train  at  Georglanna,  and  there  take 
another  train,  operated  by  the  defendant, 
which  would  take  blm  to  Geneva.  Such  train 
made  its  regular  run,  without  accident,  and 
on  schedule  time.  It  stopped  at  Georglanna 
according  to  schedule,  and  proceeded  to  Chap- 
man.  a  station  about  three  miles  north  of 
Georglanna,  where  It  also  stopped  according 
to  schedule.  It  was  shown  that  on  the  morn- 
ing of  the  next  day,  between  6  and  7  o'clock, 
said  Dykes  was  found  near  tbe  railroad  track, 
about  a  half  or  three-quarters  of  a  mile  from 
Chapman,  lying  with  the  lower  part  of  his 
body  In  a  pool  of  water;  that  the  night  of 
the  Sd  was  cold  enough  for  frost,  if  not 
frosty ;  that  when  found  the  said  I>ykes  was 
unconscious,  or  In  a  semlconsdons  condition ; 
that  his  feet  and  ankles  were  frozen  or  frost- 
bitten. He  died  about  two  weeks  thereafter ; 
the  Immediate  cause  being  pneumonia.  When 
found  as  above  stated,  he  was  badly  bruised 
about  the  face  and  legs.  The  train  upon 
which  he  wae  a  passenger  passed  that  point 
about  half  past  4  or  5  o'clock  on  the  evening 
of  the  8d  day  of  January. 

Tbe  plaintiff  Introduced  the  evidence  of 
one  E.  M.  Williams  taken  on  a  former  trial 
of  this  case;  such  witness  being  out  of  tbe 
state  at  tbe  time  of  tbe  present  trial.  Such 
evidence  was  to  tbe  ^ect:  That  the  witness 
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wa«  a  workman  at  the  Smith  Lumber  Com* 
pany,  at  Chapman ;  bis  duties  being  to  run  a 
planing  mllL  That  at  8  o'clocl:  on  the  evening 
of  January  S,  1908,  he  left  the  company** 
shops  and  went  ont  to  take  a  walk—as  he 
expressed  11;  "for  a  pleasure  trip."  That 
about  half  past  4  or  6  o'clo<^  while  walking 
along  the  road  beside  the  railroad,  be  saw 
the  train  approaching  from  Oeoi^^lanna  to- 
wards Chapman.  That  when  the  train  passed 
he  saw  three  men  on  the  rear  platform,  two 
of  them  being  in  the  uniform  prescribed  by  the 
defendant  for  its  servants  or  agents,  and  the 
third  was  an  old  man  not  In  uniform.  That 
the  uniformed  parties  had  the  old  man  be- 
tween them,  and  expelled  him  from  the  car, 
which  at  that  time  had  slowed  up  and  was 
running  about  10  miles  an  hour.  The  witness 
said  that  be  did  not  look  to  see  whether  the 
old  man  fell  or  rolled  over  when  expelled, 
but  that  witness  paid  no  attentlcm.  and  c«i- 
tlnued  his  walk.  That  about  9  o'clock  the 
next  morning  he  saw  the  old  man  at  the  same 
place ;  oth^s  being  then  present  He  testi- 
fied to  Injuries  and  condition.  This  old  man 
was  identified  as  the  plalntllTs  Intestate. 
Witness  said  that  he  did  not  say  anything  to 
any  one  at  this  time  of  baring  eeea  the  old 
man  ejected  from  the  train,  although  he  talk- 
ed to  sereral  of  the  parties  present  and  as- 
sisted In  moving  him.  Hie  witness  also  teetl- 
fled  that,  when  he  left  the  lumber  mills  at  8 
o'clock,  he  engaged  one  Tom  GUIs  to  work  in 
his  stead  at  the  mills.  Two  otber  witnesses 
were  Introduced  by  the  plaintiff  to  corrobo- 
rate the  witness  Williams.  They  swore  to  his 
absence  from  the  mills  after  8  o'clodc  In 
the  evening  of  January  8d;  also  tltat  one 
George  Ellis  worked  in  bis  place  that  after- 
nooa  When  asked,  on  cross-examination, 
if  he  did  not  swear  that  Tom  Ellis  worked 
In  the  place  of  Williams  that  afternoon,  the 
witness  said  he  did,  but  that  Tom  and  Oe<H'ge 
Ellis  were  brothers,  and  that  witness  fre- 
quently called  one  brother  by  die  name  of 
the  other. 

The  defendant  introduced  as  witnesses 
each  servant  or  emplo}-e  who  was  on  the  train 
In  question,  and  each  swore  that  be  bad  not 
put  off  or  assisted  In  putting  off  any  one  at 
the  place  mentioned  by  Williams,  and  that, 
to  the  best  of  their  knowledge,  no  oue  was 
put  off  at  such  time  and  place ;  that  on  the 
evening  In  question  the  train  did  not  slow  up 
at  the  place  testified  to  by  WllUama  Tom 
Ellis,  being  Introduced,  said  that  he  had  oc- 
casionally worked  for  the  witness  Williams 
at  the  Smith  Lumber  Company,  but  that  he 
did  not  do  80  on  the  3d  of  January,  1903; 
that  on  that  day  he  was  at  work  in  the  town 
of  Brewton.  George  Ellis  swore  that  he  did 
not  work  for  WUiiama  on  such  day,  but  that 
be  saw  Williams  near  the  commissary  store 
of  the  lumber  company,  about  8  that  after- 
noon. The  pay  rolls  of  the  Smith  Lumber 
Company  for  said  date  were  given  in  evidence, 
and  showed  that  said  witness  Williams  was 
paid  for  a  full  day's  work  tsr  such  day. 


The  court  refused'  (duirgas  In  writing  by 
the  defendant,  numbered  and  as  follows: 
"(1)  The  court  charges  the  jury  that,  If  they 
believe  the  evidence,  they  will  find  for  the 
defendant  *  *  *  (4)  The  court  charges 
the  Jury  diat.  If  they  believe  from  the  evi- 
dence that  Tom  Ellis  did  not  work  In  the 
place  of  B.  M.  Williams  on  January  3,  1903. 
then  they  must  find  for  the  defendant  *  * 
*  (8)  The  court  charges  the  Jury  that,  un- 
less they  believe  from  the  evidence  that  plaln- 
tlfTs  Intestate  was  thrown  from  the  train 
by  Garglll,  the  conductor,  thai  their  verdict 
must  be  for  the  defendant  *  •  *  (16> 
The  court  charges  the  Jury  that  there  Is  no 
evidence  In  this  case  that  the  train  was 
slowed  up  near  Chapman  by  either  Conduct- 
or CatgiU  or  the  flagman,  Hawkins.  *  •  * 
(21)  The  court  chaises  the  Jury  that  It  be- 
ing a  matter  of  common  knowledge  that  It 
Is  a  natural  Instinct  to  render  aid  to  persons 
discovered  in  a  position  of  peril,  and  the 
witness  WUUams  having  testified  that  he 
failed  to  render  aid  to  plaintUTs  intestate, 
put  In  a  perilous  position,  which  happraed 
within  his  sight  authorises  and  requires  the 
Jury  to  reject  his  testimony  oitirely.  ♦  ♦  • 
(A)  The  court  charges  the  Jury  that  unless 
they  believe  the  testlmtmy  of  E.  H.  Williams, 
they  must  find  for  the  defendant  (6)  The 
court  charges  the  Jury  that  the  fact  that 
plaintiff's  intestate,  Dykes,  vras  found  near 
tfie  track  of  defendant,  1b  not  any  evidence 
of  his  willful,  wanton,  or  Intentional  Injury 
by  ^ployds  of  the  defendant  and,  unless 
the  Jury  also  believe  the  testimony  of  Wil- 
liams, then  they  must  find  for  the  defendant." 

There  were  verdict  and  Judgment  for  the 
plaintiff,  from  wUdi  the  defcodant  takes 
this  appeal. 

John  M.  Oblllon  and  Ohaa.  P.  Jonea,  for 
appellant.  Powell  &  Hamilton,  Klmbrougb 
&  Wilson,  and  McAlpln  ft  Bobtaison,  for  ap- 
pellee. 

ANDERSON,  J.  The  sixth  count  charges 
the  wrongful  ejection  of  plaintiff's  Intestate 
from  a  moving  train  while  upon  an  embank- 
ment, and  nvers  his  consequent  injiiry  and 
death,  and  is  a  good  count  for  the  wrongful 
ejection  which  Is  the  foundation  of  the  ac- 
tion; and,  as  the  count  does  not  chaise  the 
defendant  with  inflicting  the  Injury,  It  was 
not  necessary  to  aver  a  consciousness  of  the 
result  of  said  wrongful  ejection.  The  de- 
murrer proceeds  upon  the  theory  that  the 
count  avers  the  wanton  and  willful  iDfllctiw 
of  the  injury,  and  is  inapt  as  the  count  rellee 
on  the  wrongful  ejection  of  plalntUTs  in- 
testate. The  demurrer  was  property  over- 
ruled. Lampkin  v.  L.  &  N.  R.  R  Co.,  106 
Ala.  287,  17  South.  448. 

The  trial  court  did  not  err  in  refosing 
charge  1,  which  was  the  gen^l  affirmative 
charge  for  the  defendant  and  which  said 
charge  was  so  thoroughly  unwarranted  by 
the  evidence  that  commenta  are  onneceasary. 
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Charge  4  was  properly  refneed.  It  la  true 
the  Tritneaa  Williams  testified  tHat  Tom  BUla 
was  working  in  bla  place  the  afternoon  he 
was  off  and  when  he  dalmed  to  have  seen 
the  olA  man  ejected  from  the  train.  Bnt 
there  was  other  evldoice  that  WUUams  did 
not  woA  at  the  mill  that  afternoon,  and  that 
the  planw  was  ran  1^  Cteorge  Ellis,  a  broth- 
or,  instead  of  Tom.  The  witness  could  have 
been  mistaken  as  to  which  of  the  Bills  boys 
was  wMking  for  him,  and  the  Jnry  conld 
have  esdly  btitered  that  Williams  did  not 
woik  at  the  mlU  that  afternoon,  and  that 
G«o^  Instead  of  Tom,  took  bis  place. 

Charge  8  waa  v^op&lj  refused.  If  not 
otherwise  faulty,  it  required  the  Jnry  to  find 
tor  the  defendant  unleas  GarglU,  the  conduct- 
or, threw  tiie  intestate  off  the  train.  Tliere 
waa  nottilng  In  the  evidence  to  show  that  the 
ejection  was  hj  the  conductor  akma 

Charge  10  was  property  lefnsed. 

Charge  21  waa  properly  refused.  If  Canity 
for  no  other  noBO/Oy  the  tUlure  of  the  wit- 
ness to  render  aid  or  assistance  to  the  old 
man  did  not  authorise  and  require  the  Jnry 
to  reject  his  testimony  entirely. 

Charge  A  waa  properly  refused.  It  called 
upon  the  court  to  single  out  the  testimony  of 
Williams,  and  confined  the  Jury  to  a  conslder- 
atikm  of  a  part  of  the  testimony,  when  in 
making  np  a  verdict  they  ibould  consider  It 
all  together.  L.  &  N.  B.  Ca  t.  Bice,  101  Ala. 
676,  14  South.  688;  Ross  t.  Boss,  20  Ala. 
106;  Bolston  t.  Langdon,  26  Ala.  664;  11 
Ency.  PI:  &  Pr.  p.  141,  i  4;  Cook  Tbomton, 
100  AhL  S2S.  20  South.  14;  Miller  t.  State, 
110  Ala.  87,  20  South.  892;  Murphy  t.  State. 
108  Ala.  18.  18  South.  Off?;  Bhuhfleld  on  In- 
stmctlras  to  Juries,  p.  OBS.  This  diarge 
practically  required  the  Jury  to  believe  all 
of  the  eridenoe  ot  Williams  In  order  to  find 
tor  the  plaintiff,  when,  as  a  fact,  they  could 
have  dlsbeUered  some  parts  of  bis  testimony 
and  beliered  other  parts,  and  it  mis  not 
neqpssary  to  have  believed  all  of  his  evidence 
In  order  to  have  found  a  verdict  tar  the  plaln- 
'tlff.  The  cases  zeUed  upon  hy  oounsd 
for  appellant,  Bart  t.  Bray,  60  Ala.  446^  and 
Garrett  t.  Oairett,  27  Ala.  687,  are  sot  an* 
thoritles  tint  would  put  the  trial  court  in 
eiTor  for  rtfoslng  to  give  tbia  diarge.  They 
simply  hold  that  the  trial  court  will  not  be 
rereraed  fbr  glTbig  a  almilar  charge,  when 
the  evidence  of  the  witness  aimed  at  de- 
tomlnes  the  merits  of  the  case.  Th^  do 
not  hold  tliat  11^  would  be  reversihle  oror  to 
refuse  such  a  charge,  but  rather  excase  the 
Judge  for  giving  it 

Charge  B  was  also  properly  refused.  It  Is 
true  that  the  witness  Williams  was  contra- 
dicted by  the  trainmen,  the  parties  charged 
with  committing  the  deed,  and  the  act  of 
throwing  the  old  man  olt  the  train  seems 
so  Inhnman  and  cruel  as  to  be  unreasonable. 
Yet  unreasonable  things  are  often  done,  and 
crimes  frequently  committed.  The  courts 
ate  not  authorised  to  dlaturti  the  finding  of 
a  Jury  because  the  act  was  inhuman  and  be- 


cause the  defendant's  witnesses  outnumber- 
ed the  plalntUTs.  The  old  man  was  found 
disabled  near  the  track,  some  distance  be- 
yond bis  destination  an  that  line,  and  It  is 
Just  as  reasonable  to  believe  that  the  train 
was  slowed  up  and  he  was  put  off  when  the 
conductor,  In  going  through,  discovered  tiut 
he  had  beat  carried  b^ond  Georgianna,  aa 
it  Is  to  brieve  that  he  Jumped  or  fell  off  the 
train,  <»  that  he  wandered  up  the  trade 
after  getting  off  at  Georgianna  and  got  in 
the  water  of  his  own  accord,  especially  in 
view  of  the  fact  that  tbete  was  not  the 
slightest  evidence  to  show  that  be  got  off  or 
was  put  off  tiie  train  at  Georgianna,  notwith- 
standing the  train  arrived  there  in  l»road 
dayli^t.  The  record  discloses  the  fact  that 
this  evidence  waa  considnvd  twice  Iv  sep- 
arate Juries,  and  each  time  there  was  a  ver- 
dict for  the  plaintiff,  and  this  court  does  not 
feel  authorised  to  pnmounce  the  finding  so 
contrary  to  the  evltoice  as  to  rrader  the  ver- 
dict wrong  or  unjust 

There  was  no  error  committed  the  trial 
court  of  which  the  defendant  can  complain. 

Affirmed. 

McCLBLLAN,  C.  J.,  and  TZSON  and  SIMP- 
SON, J.  J.,  concur. 

On  Rehearing. 

ANDERSON.  J.  Upon  a  reconsideration 
of  the  evidence  the  court  Is  of  the  opinion 
that  the  trial  Judge  should  have  granted  the 
defendant's  ifkotion  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the 
great  weight  of  evidence,  and  for  this  reason 
the  rehearing  Is  granted,  the  Judgment  is  re- 
versed, and  the  cause  la  remanded. 

Rehearing  granted,  and  reversed  and  re- 
manded. 

McCLELLAN.  a  J.,  and  TYSON  and 
SIMPSON'.  J.  J.,  concur.  ' 


CAUDLE  V.  COURT  OF  COM'BS  OF 
TALLADEGA  COUNTY. 
(Sapreme  Court  of  Alabama.   June  80,  1906.) 

AmHAiiS — 9rocK  Laws — Distbicts — Couuts- 
noNEBS— EixcTions. 
Stock  Law  Act  (Acts  1908.  p.  432)  |  2,  au- 
thorizes the  holding  of  elections  for  the  estab- 
lishment of  stock  laws,  and  provides  a  "pre- 
cinct" as  the  mintmnm  territory  fw  which  an 
election  is  authorised  to  be  held  for  that  pur- 
pose. Act.  Sept.  28.  1908  (AcU  1908,  p.  4^  f 
16.  relatins  to  the  termination  of  an  existmg 
stock  law,  authorizes  a  petition  "to  secure  an 
order  for  on  election  to  ren>eal  existing  stock 
laws  signed  by  a  majority  of  the  landowners  of 
the  county  or  precinct  or  subdivision  whose  land 
lies  outside  of  any  iDcorporated  city  or  town." 
Held,  that  the  term  "nubdivision,"  as  used  in 
section  16,  should  l>e  construed  to  mean  a  "snb- 
divlsion"  already  existing  and  definitely  fixed 
by  some  law,  so  that  the  commiasloners*  court  of 
a  county  had  no  jurisdiction  to  order  an  election 
for  the  disestablishment  of  an  existing  stock  law 
in  a  precinct,  in  so  far  as  it  affected  a  portion 
only  of  such  precmct. 
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Appeal  from  OII;f  Ooort  of  Talladega ;  O. 

K.  Miller,  Judge. 

"To  be  officially  reported." 

Petition  for  mandamua  bj  B.  B.  Candle 
against  the  court  of  county  commlflsloneri  of 
Tallad^  county,  to  compel  tbe  calling  of  an 
election  for  the  repeal  of  the  stock  law  In  a 
part  of  a  precinct  From  an  order  dlBmlaglng 
tbe  petition,  petitioner  appeale.  Affirmed. 

W.  B.  Harrison,  for  appellant  Knoz»  EMx- 
on  &  Borr,  for  appellee. 

DOWDBLL,  X  Tbe  appeal  In  tbls  case  la 
prosecuted  from  the  judgment  of  the  dty 
ooort  of  Talladega,  sustaining  a  demnrrer 
to  the  petition  praying  for  a  writ  of  man- 
damua  and  dismissing  said  petition. 

On  February  17,  1889,  a  stock  law  was  ee- 
tabUshed  In  prednct  No.  11  of  Tallad^ 
county  by  an  act  of  tbe  L^lslatnre  approved 
on  that  day,  Acta  1898-89.  p.  91S.  OntheUtb 
day  of  November,  1901,  the  petitioner,  B.  B. 
Gaudl^  with  others,  printed  to  the  court  of 
county  commiBBloners  of  Tailed^  county  a 
'  petition,  seeing,  under  the  proTlslona  of  the 
act  approved  September  29,  1903  (Gol  Acta 
1908.  p.  4S1),  a  rq»eal  of  the  existing  ttods. 
law  established  under  the  said  act  of  Febru- 
ary 17.  1899,  not  as  to  the  whole  of  precinct 
11,  but  as  to  a  pwtlon  of  that  precinct  partic- 
ularly described  In  tbe  petltluL  This  peti- 
tion, it  appears,  was  on  motlrai  8trl(&^  from 
the  flies  by  the  court  of  county  commission- 
ers on  the  alleged  ground  that  said  court  had 
no  authority  under  the  law  to  order  an  elec- 
tion to  repeal  an  existing  stock  law  as  to  a 
portion  of  tbe  precinct,  where  such  ^sting 
stock  law  embraced  the  whole  precinct  The 
present  petition  Is  for  a  mandamus  to  compel 
said  court  of  county  commissioners  to  vacate 
and  annul  said  order  striking  said  petition 
and  to  proceed  to  a  hearing  and  detormAna- 
tlon  of  the  sam&  If  the  court  of  coun^  com- 
miaalfHim  bad  no  authority  xmAer  the  law  to 
order  an  election  on  the  petition  filed  before 
that  court  it  is  quite  clear  that  the  applica- 
tion for  a  mandamus  was  pr(q;>erly  denied. 
Tbe  determination  of  tiilB  qnestlmi  calls  for  a 
conatmctlon  (tf  the  act  of  Beptonber  29, 1903, 
above  menttimed.  Section  16  of  thia  act 
reads  as  follows:  "To  secure  an  order  for 
an  election  to  rep«tl  existing  sto^  law  or 
stock  laws  a  petition  signed  by  a  majority  of 
the  landowners  of  the  county  or  precinct  or 
subdivision  whose  land  lies  outside  of  any  in- 
CDXporated  dty  or  town  shall  be  necessary; 
said  petlticHier  to  be  verified  by  affidavit  of 
two  or  more,  showing  that  petitioners  [are] 
landowners  of  the  county,  district  or  precinct 
or  subdivision;  that  their  lands  do  not  lie 
within  an  Incwporated  dty  or  town.  The 
truth  of  tbe  allegation  of  sndi  petition  to  be 
detvmlned  by  ctnnpetent  evidence  as  in 
otbw  cases  in  courts  ct  law." 

Tbe  contentkm  ia  over  the  word  "subdivi- 
sion" empl<^ed  In  the  statute ;  the  insistence 
of  counsel  for  appdlant  being  that  the  term 
should  be  Interpreted  to  mean  any  portion 


less  than  the  whole,  or,  as  counsel  expresses 
tt  "it  must  mean  any  designated  portion  of  a 
Xvednct  which  the  petitioning  landowners 
deem  advisable  to  embrace  within  ^elr  pe- 
tition or  include  within  the  district  sought  to 
be  established."  The  legislative  intent  la  the 
thing  to  be  arrived  at  in  the  construction  of 
all  statutes,  and  with  this  aid  In  view,  when 
any  part  of  an  act  calls  for  construction,  the 
act  in  its  entirety  should  be  looked  to  and 
considered.  It  la  manifest  from  the  reading 
of  the  act  in  questicm.  which  is  a  genaal  law. 
In  making  provision  for  elections  to  be  held 
for  the  establishment  of  stock  taws  where 
none  exists,  and  in  making  provisi(Mi8  for 
elections  to  be  hdd  to  repeal  existing  stock 
laws,  that  the  law-making  power  recognized 
that  in  some  localities  in  tbe  state  stock  law 
existed,  while  In  oth««  it  did  not  And  it  is 
to  be  observed  that  In  section  2  of  the  act 
which  provides  for  the  holding  of  electloiui 
for  the  establishment  of  stock  laws,  the  mini- 
mum territory  for  which  an  election  is  au- 
thorized to  be  held  is  a  "jprednct"  which,  of 
course,  is  understood  to'  be  a  certain,  definite, 
particular  subdivision  of  the  county.  When 
we  come  to  section  16  of  the  act  which  deals 
with  the  other  phase  of  the  subject— 4Jiat  Is, 
the  disestablishment  of  an  listing  stodc  law 
—tbe  language  employed  Is :  "To  secure  an 
mder  for  an  election  to  r^>eal  existing  stock 
law  OT  wtodk  laws,  a  petition  signed  by  a  ma- 
jority of  the  landowners  of  tbe  county  or  pre- 
cinct or  subdivision  whose  land  lies  outside  of 
any  Incorporated  dty  or  town  shall  be  necea- 
sary;  said  petition  to  be  verified  by  affidavit 
of  two  or  more,  showing  that  petitioners 
[are]  landowners  of  the  county,  district  pre- 
cinct or  subdivision,"  eta  We  think  it  is 
evident  that  the  Legislature  recognized  the 
existence  of  stock-law  distrlcto  in  the  state, 
and,  furthermore,  tbat  In  some  instances  a 
stock  law  embraced  an  entire  county,  and  in 
othors  a  precinct  while  atlU  In  others  only 
a  mrt  or  "subdlTlsion"  of  a  prednct  In 
arriving  at  what  was  meant  and  Intended  by 
the  word  "subdivision"  In  section  16,  tbe  qnes^ 
tlon,  why  should  the  Legislature,  where  no 
Btodt  law  existed,  prescribe  a  minimum  ter- 
ritorial limit  a  precinct  as  in  section  2,  and 
then.  In  section  16,  wh«re  a  stock  law  existetl 
over  a  wbole  prednct  provide  for  an  indeter- 
minable number  of  electors?  Is  more  than  sug- 
gestive. It  is,  we  think,  evident  that  in  the 
employment  of  the  word  "subdivision"  In  tbe 
connection  In  wbldi  it  la  used,  and  in  connee- 
tkm  with  oUier  provisions  In  the  act  tbe 
Legislature  had  in  omtemplatton  already- 
existing  conditions.  A  county  la  an  establl^- 
ed  political  subdivision  of  the  state  A  pre- 
dnct is  an  establlfOied  political  subdivision 
of  tbe  coun^.  Both  are  subdivisions  created 
by  law.  Thte  being  so,  the  word  "snbdlvl- 
slon,"  as  «npl<ved  in  tbe  statute^  and  In  the 
connection  In  wlilch  it  is  used,  must  mean  a 
subdivision  already  existing,  and  which  baa 
been  definitely  fixed  by  some  law,  as,  tor  in- 
Btance,  where  a  stock  law  district  less  than  an 
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entire  prednct  has  been  wtabUabfld  by  a  spe- 
dal  local  set  This  Is  a  reawmable  oonatnic- 
tkm  of  the  statute,  and  preterrca  a  field  of 
operatkm  for  the  ironl  used.  A  dlffnent 
constroetloii,  sndi  as  that  omtended  f<w  by 
tbe  appellant,  U  not  attended  with  saemlnsir 
absurd  consequences,  would  at  least  be  nn- 
reasMiablfe 

It  Is  onr  conclnsltni  tiiat  the  court  <tf  coonr 
ty  oommlsBloners  under  the  law  had  no 
authority  to  order  an  electlfflB  on  the  petition 
presented  to  the  court ;  and,  this  being  true, 
the  dty  court  pn^ierly  denied  the  anillcatiOD 
for  a  pwemptory  writ  of  mandamus.  This 
ooDduslon  Is  decisive  of  this  case,  and  ren- 
ders It  mmeceasary  to  consider  any  otbor 
question  raised  In  the  record. 

Affirmed. 

McOLBLLAN,  a  J.,  and  TZ80N,  SIMP- 
SON, ANDERSON,  and  DBNBON,  JJ.,  con- 
cur* 


STATE  T.  TOWBBT  et  al. 

(Supreme  Court  of  Alabama.  May  10,  lOdS^ 

1.  Btatotks— OoDxnoinon— Btmor. 

The  Code  ia  not  a  mere  compilation  of  laws 
prsTiouslT  exlstinf,  but  is  a  body  of  laws  so 
enacted  that  lam  previoDsly  exUtlnc  and  omit- 
ted from  the  Code  cease  to  exist,  and  such  ad- 
ditions as  appear  therein  are  the  law  fimn  the 
anworal  of  toe  act  adoptinf  tlie  Code. 

3L  Habeas  Coarus— SusPKnsioN. 

The  sospenaion  of  the  writ  of  habeas  cor- 
pns,  prohibited  by  Bill  of  Rights,  8  18,  means 
the  denial  to  a  citisen  of  tbe  right  to  demand  an 
Investtgatioa  Into  tbe  cause  of  his  detention; 
but  snch  section  only  gives  him  the  right  to  de- 
mand that  his  case  be  inveBtlgated  aocoiding  to 
the  nsnal  mode  of  procedure  in  courts  of  josUce. 

8.  Saick— Appial  bt  Stats— CoKsnTUTioKAL 

IjAW. 

Code  1896.  f  4S14,  declaring  that,  when  any 
person  lield  in  custody  under  an  indictment 
charging  him  with  a  capital  offense  is  admitted 
to  ball,  the  prosecuting  officer  may  take  an  ap- 
peal on  behalf  of  the  state  to  the  Supreme 
Coart,  and  in  such  cases  the  judgment  must  be 
suspended  pending  appeal,  but,  except  in  capi- 
tal cases,  Uie  party  may  give  bail  to  abide  the 
judgment  rendered,  etc.,  is  not  Tiolatlve  of  Bill 
of  Bights,  6  18  (Const.  187C),  declaring  that  the 
privily  of  the  writ  of  habeas  corpus  shall  not 
be  suspended. 

4.  Same. 

Where  accused.  In  a  habeas  corpus  proceed- 
ing to  obtain  bail,  was  subjected  only  to  such 
delay  as  was  rendered  necessary  by  the  law 
Itaeu,  reason  of  an  appeal  by  the  state  au- 
Uiorized  by  Oode  1896,  {  4314,  bis  constitatlonal 
right  to  have  Justice  "administered,  without 
sue,  denial  or  delay,"  secured  by  Ctnut  |  14, 
was  not  Infringed. 

Appeal  from  Probate  Court,  Madison  Coun- 
ty; N.  S.  Lawler,  Judge. 

"To  be  officially  reported." 

Habeas  corpus  by  Pint  Towery  and  another 
for  admission  to  ball  after  Indictment  for 
murder  in  the  first  degree.  From  an  order 
admitting  petltlonera  to  ball  in  tbe  sum  of 
^S^fiOO  each,  the  state  appeala.  Affirmed. 


TOWBBT.  809 

Massey  WUsm,  Atty.  Qea.^  for  tbe  State. 
Xdudor  A  Pride  and  Cooper  A  Fostar,  for 

SIMPSON,  J.  It  Is  the  settled  law  of  this 
state  that  the  Code  of  Alabama,  adopted  aa 
was  the  present  Code  of  1886,  Is  not  a  mere 
cmniiUatlon  of  the  laws  prerlously  existing, 
but  Is  a  body  of  laws  duly  ^lacted.  so  that 
laws  which  prerloualy  existed  cease  to  be 
law  when  omitted  from  said  Code,  and  addi- 
tions which  appear  therein  become  tbe  law 
from  tile  approval  <tf  the  act  adopting  tbe 
Cod&  Dew  T.  Cnnnlnghwm,  28  Ala.  467,  60 
Am.  Dea  861;  Hoover  v.  State^  60  Ala.  S7: 
Balsa  V.  State,  6S  Ala.  80 ;  Bx  parte  Tlunnaa, 
118  Ala.  1,  21  South.  S6D;  Bnllden^  &  Pahit- 
ers*  SuEiply  Ca  t.  Lucas  ft  Co..  IIA  Ala.  m 
210,  24  Sooth.  416. 

Not  only  is  It  true  that  article  4.  i  46^  of 
the  ConstltDtKm  of  1875,  doea  not  prohibit 
the  Legislature  from  doing  more  than  Is 
therein  required  to  be  done  in  r^ard  to 
getting  out  a  new  Code,  yet  the  word  "W' 
vision,"  ther^  used,  suggests  that  such 
dianges  aa  are  admlaalble  are  within  the  pur- 
view of  the  section.  Definition  3  In  Web- 
star's  InteruatUmal  Dictionary  of  tbe  word 
"revlB^  la  "to  review,  alter,  or  amend ;  as  to 
revtse  statutes,"  While  It  Is  true,  aa  suggest- 
ed by  counsel  for  appellee,  ttaat  section  11 
of  the  a^  of  180S  (Acts  1894-85.  p.  1004), 
requires  tbe  commlsBioner  to  submit  to  tbe 
Governor  "sn<d)  btUs  as  he  may  deem  neces- 
aary,"  yet  that  provision  relatea  onlj^  to  those 
matters  "which  he  cannot  embrace  In  the 
Code  as  hereinbefore  provided."  And  section 
3  (page  1002)  required  him  to  anbmlt  a 
"statement  abowlng  all  the  changes  he  shall 
have  made  in  tbe  pbraaeology  of  all  tbe  acts 
and  laws  codified  by  him,  Including  additions 
thereto."  This  was  done;  the  whole  matter 
was  referred  to  a  committee,  which  carefully 
examined  the  proposed  Code,  comparing  sec- 
tion by  section  with  tbe  amendments  and 
additions  suggested,  and  reported  on  the 
same;  and  the  act  was  passed  according  to 
the  requirements  of  the  Constitution.  So  the 
section  In  question  (section  4S14  of  the  Code 
of  1886)  is  the  law  of  Alabama,  imless  sub- 
ject to  other  objections. 

It  is  next  insisted  that  this  section  la  viola- 
tive of  section  18  of  tbe  Bill  of  Bights  (Const 
1875).  that  "the  privilege  of  tbe  writ  of 
habeas  corpus  sball   not  be  suepended." 

The  history  of  tbls  Importont  provision  of 
our  Constitution  shows  that  the  writ  was 
granted  In  order  to  enable  the  citizen  wbo 
was  restrained  of  his  liberty  to  have  a  ^wedy 
Investigation  into  tbe  cause  of  bis  detention, 
and  to  secure  bis  release,  unless  be  was  law- 
fully detained.  The  "suspension"  of  the 
writ  which  Is  prohibited  means  tbe  denial 
to  the  citizen  of  the  right  to  demand  an 
investigation  into  tbe  cause  of  his  detention. 
When  this  right  Is  accorded  to  blm,  all  that 
he  has  a  right  to  demand  is  that  bis  case  be 
Investigated  according  to  tbe  usual  mode  of 
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procedure  In  eonrti  of  juatlce,  tnd  that 
"Juattoe  shall  be  administered,  wlthoat  aale, 
denial  or  delay."  Oonat  Ala.  |  14. 

In  tbe  absence  of  statutory  proTlslons,  a 
jndgmmt  on  babeas  corpus  proceedings,  el- 
tber  dtscbargliv  or  remanding  tbe  prisoner, 
cannot  be  reviewed  on  appeal.  Church  on 
Habeas  Corpns  (2d  Ed.)  p.  672,  |  886a.  It 
Is  also  true  that  according  to  statutory  pro- 
TisloDS  and  tbe  practice  generally,  both  In 
England  and  this  country,  tbe  defendant  baa 
either  tbe  right  to  apply  successively  to  dif- 
ferent courts  for  the  writ,  or  the  right  of  ap- 
peal, and  as  a  goieral  rule  no  right  of  appeal 
Is  tlrm  to  tbe  state.  It  has  been  decided  In 
England  that  the  government  cannot  appeal 
from  the  order  dtscbarglng  the  prisoner ;  but 
It  la  placed  strictly  on  the  failure  of  the 
statute  to  provide  for  it,  and  Lord  Brammell, 
in  the  House  of  Lords,  expressed  the  opinion 
that  such  a  law  "would  be  reasonable."  Cox 
V.  Hakes,  ISApp.  Cases,  606,  628.  It  Is 
true,  also,  that  some  courts  express  the 
opinion  that  "the  writ  would  be  shorn  of  Its 
advantages  *  *  *  if  a  party  can  be  coui- 
pelled  to  undergo  the  delay  necessarily  at- 
tendant upon  an  appeal  to  the  Supreme 
Court"  State  v.  Klrkpatrlck,  61  Iowa,  378, 
S76,  6  N.  W.  688 ;  McFarland  v.  Johnson,  27 
Tex.  106,  109.  But  these  cases  were  merely 
dlscnsslng  the  question  as  to  whether,  under 
the  general  statute  of  appeals,  ap  appeal 
could  have  been  taken  from  an  order  of 
habeas  corpus  proceedings  discharging  the 
prisoner.  On  tbe  other  hand,  it  has  been 
held  by  high  authority  that,  even  under  a 
general  law  providing  for  appeals  generally, 
the  officer  from  whose  custody  tbe  relator 
was  improperly  discharged  could  have  the 
matttt  reviewed  by  writ  of  certiorari  or  by 
appeal  to  tbe  Supreme  Court  Doyle  v.  Com- 
monwealth, 107  Pa.  20,  26;  State  v.  Buck- 
ham,  29  Minn.  462,  18  N.  W.  902;  State  v. 
Richardson.  S4  Minn.  116,  24  N.  W.  864 ;  State 
V.  Hayden,  36  Minn.  283,  28  N.  W.  660. 

In  a  case  involving  the  constltutlona] 
guaranty  of  administering  Justice  without 
delay,  the  Supreme  Court  of  Kentucky  says : 
"Delays  growing  out  of  the  established  mode 
of  proceeding,  which  has  been  so  established 
by  law,  equally  for  the  protection  of  the  ac- 
cused and  to  accomplish  the  design  of  the 
scheme  of  laws,  are  evils  necessarily  attend- 
ant upon  all  human  systems  of  Jurispru- 
dence. *  *  *  By  a  speedy  trial  is  Intend* 
ed  a  trial  conducted  according  to  fixed  rales, 
•  •  •  free  from  vexatious,  capricious,  and 
oppressive  delays."  Nixon  v.  State.  41  Am. 
Dec.  601,  602.  And  our  own  court  has  said 
that  "tbe  accused  is  not  entitled  to  discharge 
by  reason  of  any  delay  made  necessary  by  the 
law  Itself,"  and  "the  right  of  a  speedy  trial 
does  not  operate  to  deprive  tbe  state  of  a 
reasonable  opportuni^  of  prosecuting  crimi- 
nals." Ex  parte  State.  76  Ala.  482;  In  re 
Tate,  Id.  484. 

In  tbe  case  now  under  consideration  the 
Legislature  has  been  careful  to  provide  for 


an  appeal  by  the  itate  only  m  turn  where 
the  person  in  custody  under  a  diarge  or  con- 
viction for  crime  or  for  extradition  Is  dis- 
charged, or  where  be  Im  under  an  Indietment 
charging  btan  with  a  capital  (rfCenae  and  la 
admitted  to  bail,  and  gives  him  the  right  to 
ball  pending  appeal  In  all  bat  capital  cases. 
The  appeal  la  taken  to  tibds  court,  where  It 
becomes  a  preferred  case.  In  a  case  like 
this,  where  the  grand  Jury  baa  Investigated 
and  deliberately  charged  the  prisoner  with 
the  conunla8i<ai  ot  a  ctq>ltal  felony.  It  certain- 
ly Is  not  an  Infrlngemmt  of  bis  conBtltatl<Kk- 
al  Tif^tB  If  the  state  reserves  the  tUHA  to 
have  the  matter  examined  by  the  Supreme 
Court  before  giving  the  prisoner  bis  liberty. 

As  to  the  malts  of  the  case,  we  do  not 
desire  to  enter  into  a  dlscnsslon  ot  the  testi- 
mony, which  might  have  an  undue  Influence 
In  tbe  trial  of  the  case.  There  hi  cmlllct  In 
the  testimony,  and  the  Judge  who  tried  tbe 
case  bad  the  advantage  of  bearing  the  wal 
testimony,  and  this  court  has  In  a  number  ot 
cases  pursued  the  policy  of  not  reversing  the 
acttim  of  the  Judge  In  such  mattera,  unless 
It  appears  from  tlie  record  that  bis  action  was 
manifestly  and  clearly  erroneous.  We  can- 
not affirm  that  as  to  the  bail  allowed  In  this 
case,  and  the  action  of  tbe  Judge  Is  affirmed. 

McCLELLAN,  C.  J.,  and  TYSON  and  AN- 
DBB80N,  JJ.,  concur. 


TOWEBT  V.  STATE. 
(Bopreme  Court  of  Alabama.  May  11,  1006.) 

ElABEAB  COEPUB — PbOCEEDIITQS    REVIEW  ABIX. 

Under  Code  1806,  I  4887,  declaring  that  on 
the  return  to  a  writ  <^  habns  corpus  Uiera  Is 
□o  BothOTity  to  inquire  Into  the  legnlarlty  or 
Justice  of  any  order,  Jadgment,  decree,  or  proc- 
ess of  any  court  Judicially  constituted,  where 
tbe  ground  upon  which  the  right  to  be  dischar- 
ged from  custody  Involved  the  r^ularity  and 
proceedinn  had  and  order  made  In  the  circuit 
court  in  the  trial  of  the  petitioner  in  that  court 
on  an  Indictment,  the  implication  was  properly 
denied. 

Appeal  from  Order  of  Chancellor  of  North- 
ern Chancery  Dlvlrton ;  William  H.  Simpson, 
Cbancellor. 

"To  be  officially  reported." 

Application  by  Dalt<Hi  Tow  cry  against  the 
state  of  Alabama  for  discbarge  on  habeas 
corpus.  From  a  Judgment  denying  the  appli- 
cation, petitioner  appeals.  Affirmed. 

The  appellant  and  one  Flint  Towery  were 
Indicted  on  the  charge  of  murder  in  the  first 
degree.  They  applied  to  the  Judge  of  probate 
of  Madison  county  for  thtir  discharge  on  ba- 
beas corpus.  An  order  was  made  in  that  pro- 
ceeding granting  them  bail  In  the  sum  of 
$2,600  each.  The  state  appealed  from  that 
actltm  of  the  Judge  of  probate,  and  the  ap- 
peal Is  pending  before  this  court  Pending 
the  appeal  Dalton  Towery,  the  appellant  in 
this  case,  was  tried ;  a  sevmmce  having  been 
demanded.  Tbe  trial  was  begun  in  tbe  cir> 
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cnlt  court  of  MadlsoD  connty  on  Febrnary  28, 
1905,  and  the  trial  waa  completed  and  the 
Jtu7  retired  to  consider  their  verdict  about 
7  o'dodc  p.  m.  on  Wednesday,  March  lat 
The  jury  remained  tt^ther  on  Wednesday 
nlftat  considering  the  case  nntll  abont  10 
o'eio^  when  they  w«re  allowed  to  retire  to 
their  hotel  They  met  again  Thursday  mom- 
lug,  and  engaged  In  deliberation  during 
Thursday,  nntll  S  o'clock  Thnrsday  night, 
when  they  were  excused  for  the  nlgbt:  and 
OQ  Friday  morning  they  returned  and  dellb* 
erated  nntil  1  o'clock,  when  they  vren  «£• 
eased  for  dinner.  On  Wednesday  night,  Just 
before  the  Jniy  retired,  the  foreman  stated  to 
the  oonrt  that  he  did  not  think  It  was  pos- 
sible for  the  Jury  to  agree,  and  again  <m 
Thursday  nls^t  one  of  the  jurors  stated  to 
the  court  that  he  did  not  think  it  was  possi- 
ble for  the  jury  to  agree.  On  Friday  after- 
noim  they  were  called  before  the  court,  and 
me  ot  the  jurors  stated  that  the  jury  could 
not  agree  if  they  remained  there  nntll  Christ- 
mas, two  or  three  jurors  nodding  assent  to 
this  statemrat,  and  the  court  thereupon  dis- 
charged them.  The  term  of  the  court  at 
which  the  trial  was  bad  expired  on  Saturday, 
the  4th  day  of  March,  at  12  o^clock  p.  m. 
On  Saturday,  the  4th.  the  appellant  moved 
the  court  for  his  discharge,  setting  up  the 
facts  hereinabove  mentioned,  which  motion 
the  court  overruled  The  appellant  excited 
to  the  action  of  the  court,  and  tendered  bis 
bill  of  exeeptlcms  to  the  presiding  judge, 
which  was  aigned  on  March  8th ;  the  defend- 
ant having  taken  an  appeal  from  the  action 
of  the  court  In  denying  his  moticHi.  On 
March  8th  the  appellant  applied  to  the  chan- 
cellor of  the  Northern  chancery  division  for 
bis  discharge  <m  habeas  corpus,  which  was 
denied,  and  he  was  remanded  to  jail. 

Lanier  A  Pride  and  Cooper  ft  Foster,  for 
app^nt  Maas^  Wilson,  Atty.  Oen„  for 
the  State. 

DBNSON,  J.  The  writ  In  this  case  was 
sued  out  under  the  statute,  and  the  jurisdic- 
tion conferred  by  the  statute  on  the  chancel- 
lor to  mtertaln  and  hear 'the  petition  Is  to 
be,  and  was  in  this  case,  exercised  in  vaca- 
tion, and  the  proceeding  was  original,  and  by 
it  the  validity  of  the  process  under  which 
petltl(»ier  was  held  and  the  {woceedings  bad 
in  the  circuit  court,  were  drawn  in  question 
ooUaterally.  The  general  prtaiciple,  then,  pre- 
vails that,  when  a  record  rar  process  is  col- 
latovUy  assailed.  It  must  be  for  Illegality, 
not  for  error  or  Irregularity.  The  statute 
affirms  this  principle  in  declaring  that  on 
the  return  to  a  writ  of  habeas  corpus  there 
is  no  "authority  to  inquire  into  tlie  r^Iar- 
ity  or  justice  of  any  order,  Judgment  decree, 
or  process  (rf  any  court  l^ally  oonstltutod,'* 
etc.  Code  ISBfl;  |  48S7;  Kirby  v.  State,  «2 
Ala.  61. 

The  ground  nptm  which  was  rested  the  sup- 
posed right  of  Uie  appellant  to  be  dischaived 
tsom  custody  in  tills  oase^  as  shown  by  Ida 


petition  and  the  proceedings  had  before  the 
chancellor,  necessarily  involved  the  regular- 
ity of  the  proceedings  had  and  order  made 
in  the  drcnlt  court  in  a  trial  had  of  the  petl- 
tl(Hier  In  that  court  on  an  indictment  for 
murder,  and  this  was  a  good  reason  for  the 
chancellor's  refusal  to  discharge  the  petition- 
er, appellant,  from  custody.  It  is  also  doubt- 
ful whether  habeas  corpus  Is  defendant's 
remedy.  Ex  i>arte  Winston,  62  Ala.  419;  1 
Bishop's  Criminal  Practice,  I  587;  Wright's 
Case,  7  Ind.  824 ;  Ex  parte  Rutheven.  17  Mo. 
641 ;  OUlesple  v.  Bump  (Ind.  Sup.)  72  N.  E. 
138;  Ex  parte  Soiith  (Ariz.)  78  Pac.  1035. 
We  must  not  be  understood  as  intimating 
any  opinion  as  to  the  merits  of  appellant's 
InalMence  that  he  has  been  In  jeopardy. 

The  order  of  the  chanceUw  aiipealed  from 
Is  afBrmed. 

McCLELLAN,  a  J.,  and  TYSON  «nd 
DOWDELL,  J3.,  concur. 


WB8TBRN  ftT.  OF  ALABAMA  T.  RUS- 
SELL. 

(SupruM  Court  of  Alabama.  June  90, 19(Mt.) 

1.  Appeal— ASBioKMENTS  oi  Eaaoa— Baiu  or 
Apfxu^t. 
A  brief  of  sppellant,  which  asserts  that 
he  Inaists  on  tbe  assignments  of  error  that  the 
court  erred  in  overruling  demarrers  to  the  com- 
plaint, and  refers  the  court  to  the  aBSignments 
of  error  and  the  demurrers  as  set  forth  in  the 
record,  amounts  to  no  such  insistence  as  makes 
It  the  duty  of  the  court  to  review  the  assign- 
ments. 

8L  UAsm  urn  Sbbvuit— Duth  ot  Railway 

BlCPLOTi— ^jOHPLUHT — SUFSICIENOT. 

A  complaint.  In  an  action  against  a  rail- 
way company  for  tbe  death  of  an  engineer  doe 
to  a  defective  roadbed,  which  alleges  in  different 
counts  that  ths  ne^lgence  ot  the  company  con- 
sisted in  the  tallnre  to  maintain  the  tnck  In 
proper  condition,  and  that  a  culvert  was  de- 
fectively constmcteil  in  that  It  was  too  small 
to  carry  off  water  during  heavy  rains,  and  In 
tiiat  the  materials  of  which  It  wqa  cMistructed 
had  become  weakened  by  daoay.  sets  forth  a 
cause  of  action  in  each  count. 

8.  Appeai>-Habulesb  Bbbok. 

The  error  in  sostaining  a  demnrrer  to  a 
plea  is  harmless,  where  defendant  has  the  bene- 
fit of  the  facts  alleged  under  tbe  general  issue. 

4.  Mastsb  and  Sbbvakt— Death  or  BicFLorit 
— Answbb— SumciBNCT. 

Where  the  complainant  in  an  action  against 
a  railroad  company  for  the  negligent  death  of 
an  engineer,  dae  to  a  defective  roadbed,  alleges 
that  the  company  negligently  failed  to  warn  de- 
cedent of  the  conditions  of  the  roadbed,  a  plea 
that  decedent's  death  resulted  from  a  washout 
occasioned  by  a  rainfall  bo  heavy  as  to  amonat 
to  an  act  of  God  is  Insuffident 

5.  SAHS— RAILWATB— I>DTT  TO  WABN  TRAIN- 
MEN. 

It  is  the  duty  of  a  railway  company  to  give 
warning  to  trainmen  having  no  duties  to  per- 
form In  regard  to  the  proper  maintenance  of 
the  track  of  dangera  therein,  and  they  have  a 
right  to  assume  that  the  track  la  in  a  safe  con- 
dition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Blaster  and  Servant,  ||  647.  676.] 
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8.  SAUX— DKATSOT  BhFXATA— COHXBIBXrtOiBT 
Meqligencb— FiXA— SnFFIOIB»  CT. 

A  plea,  in  an  actioii  agalntt  a  railway  oomr 
pany  for  the  death  of  an  eodneer  occasioned  by 
a  defective  roadbed,  which  lulegea  that  decedent 
was  notified  that  there  had  been  heavy  raina 
aloag  the  line  of  railway,  and  was  cantioned  to 
look  out  for  high  water  at  waterways,  bnt 
which  fafla  to  all^  that  the  engineer  was  in- 
formed of  the  dangerous  conditions  eziBtinE  at 
the  place  of  the  accident,  or  that,  had  he  sept 
a  lookout,  he  coald  bare  discovered  the  danger 
in  time  to  avoid  the  aeddent;  CaUa  to  allege  cm- 
tribatory  negligenoih 
7.  Sake. 

An  averment  tliat  an  engineer  so  n^llgoit- 
ly  operated  bis  engine  and  train  as  to  ran  into 
a  wasboat,  which  coold  have  bem  aTOided  by 
the  nse  of  ordinary  care,  la  a  oondoskm  of  tiie 
pleader,  and  does  not  show  oontrlbatny  iM^i> 
^Kice^on  his  part,  preclnding  a  xecorery  for  nil 

&  Sjuob— DuTT  OF  Eailwat  XlTOZimB  TO 

BZAHINB  TUOK. 
A  railway  engineer,  who  received  notice 
tiiat  there  had  been  a  heavy  rainfall  alon^  the 
company's  line,  and  whq  was  caatlon^  to  look 
out  for  high  water  at  waterways,  was  not  re- 
qnired,  in  order  to  relieve  himself  from  the 
charge  of  contributory  negligence,  precluding  a 
recovery  for  hia  death  occasioned  by  his  run- 
ning into  a  washout,  to  do  more  in  the  examina- 
tion of  the  roadways  or  waterwaya  than  might 
be  done  consistently  with  the  performance  of  his 
datles  as  engineer. 

9.  Sams  — iNJtiBT  to  Railway  TInnTnm 

OONTBIBDTOET  NEGLIGENCE. 

A  railway  engineer,  who  knew  the  locality 
where  an  accident  occurred  resulting  in  hia 
death,  but  who  was  not  informed  of. any  con- 
ditions existing  at  that  place  at  the  time,  was 
not  guilty  of  contribntory  negligence  because  he 
fftiled  to  exercise  greater  care  at  that  place 
than  at  other  like  places. 
10  Baice— AssmcpTioN  or  Risk— Plea, 

A  plea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned 
by  a  defect  in  the  roadbed,  which  alleges  that 
the  injury  occurred  Immediatelv  after  an  ex- 
cessive rainfall  on  the  company's  line,  that  de- 
cedent "knew  this  fact  and  also  knew  the  con- 
dition or'  the  conv>any*8  roadbed  at  the  place  of 
the  accident,  and  that  with  such  knowledge  he 
voluntarily  undertook  to  operate  an  engine  and 
train,  does  not  show  that  be  assumed  the  risk 
of  injury  due  to  a  defective  culvert  In  the  road- 
bed, rendered  defective  by  the  rain,  because  it 
falls  to  allege  what  "condition"  decedent  knew, 
or  that  he  knew  of  any  conditions  rendering 
the  track  dangerous. 

11.  Saub— Risk  Assumed. 

Before  a  railway  engineer  operating  an 
enfrine  and  train  assumes  the  risk  of  injury  re- 
sulting from  a  defect  in  the  roadbed  occasioned 
by  a  heavy  rainfall,  it  must  appear  either  that 
he  was  warned  of  the  danger  or  that  It  was 
open. 

[EJd.  Note. — For  cases  Id  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  fS  674-600, 
610-624.] 

12.  Same — Ck>iTTBiBUTOBT  Nbolioencb — Plea. 
A  plea.  In  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasional 
by  a  defect  in  a  culvert  In  the  roadbed  caused 
by  an  excessive  rainfall,  which  alleges  that  de- 
cedent was  notified  by  the  company  before  he 
reached  the  place  of  the  accident  that  there 
bad  been  heavy  rains  at  that  place,  and  was 
cautioned  to  look  out  for  high  water  at  that 
place,  and  that  nevertheless  he,  with  full  i^nowl• 
edge  of  the  location,  negligently  failed  to  ap- 
proach the  place  with  caution,  but  negligently 
ran  bis  train  over  the  same  at  a  high  rate  of 
speed,  does  not  show  contributory  negligence  on 
his  part,  because  it  fails  to  allei*  that  he  faUed 


to  look  out  for  Ugh  water,  or  13uit,  If  ha  had 
dcme  so,  he  could  have  seen  the  daiuera,  and 
the  avOToent  tbat  he  had  fall  knowledge  of  the 
location  is  not  an  allegation  tliat  he  knew  tiiat 
the  culvert  was  defective. 
IS.  Sams— AascMPTiOH  or  Biik— Plea. 

A  idea,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned  by 
a  washout,  which  alleges  that  the  injury  oc- 
curred immediat^y  after  an  excearive  fall  of  rain 
on  the  line  of  railway,  that  decedent  was  notified 
thereof  and  was  cautiimed  to  look  out  for  high 
water  at  the  place  of  the  accident,  and  that  be 
with  such  knowledge  voluntarily  undertook  to 
nm  an  engine  and  train  over  the  ^aoe,  does  not 
show  that  he  assumed  the  risk;  then  being  no 
facts  showing  that  the  danger  was  obvious  or 
that  decedent  knew  the  defect. 

14.  Saub— Dekusbbb  to  Speoial  Plea. 

In  an  action  against  a  railway  company  for 
tlte  death  of  an  englnaer,  occasioned  by  a  defect 
In  the  roadbed,  the  con^any  pleaded  the  general 
Issue  to  the  complaint  charging  n^ligence.  It 
also  pleaded  that  the  Injury  complained  of  was 
the  result  of  mere  accident  Held,  that  a  d^ 
murrer  to  the  latter  plea  was  inoperly  sustain^ 
ed,  as  the  fact  stated  therdn  was  provable  an> 
der  the  general  issue. 

15.  DuTH  BT  WBORoroL  AoT— SxT-Orr— 
Statutobt  Pbotisionb^ 

Under  Code  1896,  |  27,  providing  that  in 
actions  for  death  by  wrongful  act  the  damages 
recoverable  are  not  subject  to  the  payment  ct 
the  liabilities  of  the  decedent,  a  railway  com- 
pany, when  sued  for  the  negligent  death  of  an 
engineer  occasioned  by  a  defect  In  the  roadbed, 
cannot  set  off  damages  to  its  can  by  reason  of 
decedent's  negligence. 

16.  Mastbb  and  Sebvart— Injubt  to  Bic- 
pLOTft— Complaint^ Anbweb. 

Where  the  complaint,  In  an  action  against 
a  railroad  company  for  the  death  of  an-  engineer 
occasioned  by  a  defect  in  the  roadbed,  aJleged 
the  negligent  failure  of  the  company  to  ^ve 
warning  to  decedent  of  the  dangerous  condition 
existing  where  the  injury  occurred,  a  i)Iea 
which  alleged  that  the  company's  servants  did 
not  know  of  the  conditions  in  time  to  give  warn- 
ing vras  bad  for  failing  to  ahow  that  the  com- 
pany bad  made  eiforta  to  Inform  itsdt. 

17.  Same. 

Where,  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  occasioned  by 
a  defect  in  the  roadbed,  the  complaint  alleged 
that  the  company  was  negligent  In  failing  to 
warn  decedent  of  the  dangers,  and  the  company 

S leaded  the  general  issue,  so  that  evidence  show* 
ig  that  it  was  not  negligent  was  admissible, 
the  question  of  the  snfilciency  of  a  plea  ailing 
that  the  company's  servants  did  not  know  of  the 
defect  in  time  to  give  warning  was  immaterial. 

18.  Bill  of  Exceptions— Siohino—Extin- 
BiOK  or  TocE— Validitt  or  Obdbb. 

An  order  extending  the  time  for  signing  the 
bill  of  exceptions,  made  by  tJie  conrt  and  not  by 
the  judge,  is  not  valid. 

Appeal  from  City  Oomt  of  IftmlsDmay ; 
A.  D.  Sayre,  Judge. 

Action  by  Annie  Rnssell,  as  administratrix 
of  Thomas  J.  Rnssell,  deceased,  against  the 
Western  Railway  of  Alabama.  From  a 
Judgment  for  plaintiff,  defendant  ivpeala. 
Affirmed. 

Qeorge  P.  Harrison,  f<H-  appellant  Onun 
ft  Well  and  J.  M.  Chilton,  fw  appellee; 

TYSON,  J.  This  action  ia  by  the  personal 
representative  of  Thomas  J.  Rnssell,  de> 
ceased,  to  recover  damages  for  alleged  iieg> 
Ugence  on  the  part  of  defaodaat  resnltlng 
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In  hSa  death.  Tb*  complaint  u  originally 
filed  comprised  six  counts,  and  nine  otbsn 
were  added  ^  amendment  Gounla  8  and 
10  were  withdrawn,  and  the  trial  wai  had 
on  the  rmainlng  counts.  To  each  count  a 
demnrrar  waa  Intupoeed,  which  waa  over- 
ruled  by  the  trial  court  These  wreral  ml- 
Inca  are  aaelgnedaa  error.  There  is,  however, 
DO  aoch  «tirt«*«nAA  In  brief  of  appellant i 
connael  on  these  aialgnmaiti  of  error  as 
derolTei  mKm  na  the  duty  of  pasalng  t^on 
them.  AU  that  la  said  Is  that  they  are  In- 
sisted on.  and  we  are  referred  to  the  assign^ 
meats  of  em»,  and  the  demnzrers  as  s^ 
forth  In  the  record.  This  amounts  to  no 
In8l0tenc&  WUllama  t.  S^jwIiis,  102  Ala. 
42i,  481.  IS  Bonth.  247;  Ward  t.  Hood,  124 
Ala.  OH  27  Sonth.  24fi.  82  Am.  St  Bep. 
a06;  Syllacanga  Land  Oo.  t.  Hendrlx,  108 
Ala.  2B4,  16  Sooth.  DM;  2  BCayfleld'a  Dig.  p. 
188,  f  77  et  aeo. 

We  have,  howcTer,  examined  each  count  of 
tbe  complaint  upon  which  the  case  was  tried, 
and  find  that  each  states  a  cause  of  action. 
In  some  of  the  connta  the  negligence  is  al- 
leged in  general  terms  to  have  consisted  In 
tbe  failure  to  maintain  the  track  in  proper 
condition  for  the  passage  of  trains ;  in  others, 
that  the  cu1t«^  was  defectiTely  construct- 
ed ;  In  others,  the  defect  In  the  construction 
of  the  culT^  Is  stated  more  spedflcally  to 
have  conalsted  In  the  fact  that  it  was  too 
small  to  carry  off  the  water  that  would  ac- 
cnmnlate  dnrii%  heavy  rains ;  and  in  others, 
that  the  materials  of  which  the  culvert  was 
constructed  had  become  weakened  by  decay. 
There  were  also  two  counts  (seventh  and 
eighth)  predicated  on  the  alleged  failure  of 
the  servants  of  defendant  to  give  warning  to 
plaintitTs  intestate  of  the  conditions  as  they 
existed  at  tbe  time  of  the  disaster. 

Tbe  defendant  filed  originally  12  pleas, 
and  a  like  number  were  added  by  amend- 
ment Of  these,  plea  1  was  the  general 
issue,  and  2,  8,  4,  6,  18,  14.  10,  and  16,  to 
which  demurrers  were  sustained,  set  up  in 
dllfer^t  forms  that  the  washing  away  of 
the  culvert  and  the  death  of  Russell  result- 
ed from  a  rainfall  so  severe  and  unexampled 
In  character  as  to  amount  to'  the  "act  of 
God."  Without  considering  the  various 
grounds  of  demurrer  interposed  to  each  of 
these  pleas,  suffice  It  to  say  that  if  they  pre- 
sented a  defense  to  the  action  and,  therefore, 
tbe  court  erred  in  sustaining  the  demurrer, 
the  defendant  could  have  had  the  benefit  of 
each  of  them  under  the  plea  of  tbe  general 
Issue  The  rultugs  must  therefore  be  re- 
garded as  Innocuous.  Louisville  ft  N.  R. 
Coi  V.  Hall,  181  Ala.  161,  82  South.  603. 
But  aside  from  this,  they  were  clearly  no 
answer  to  the  seventh  count 

Pleas  7,  8,  9,  11,  21,  22,  and  23  Invoke 
either  the  defense  of  contributory  negligence, 
or  that  plalntUTs  intestate  assumed  the  risk 
of  the  Injury  which  caused  his  death.  Plea 
7  Is  aa  follows:  "Hut  before  plalntUTs  In- 


tBstate  sustained  the  Injnty  complained  of 
as  all^^  in  said  complaint,  and  while  in 
charge  of  said  train,  he  was  notified  by  de- 
fendant that  there  had  been  heavy  rains 
along  the  line  of  defOndanfs  railway,  and 
was  cautioned  to  lo(»k  out  for  high  water  at 
aU  low  places  and  waterways ;  that  notwith- 
standing said  notification  and  caution,  and 
in  disregard  thereof,  the  said  intestate  so 
carelessly  and  negligently  operated  said  en- 
gine and  train  as  to  nm  into  a  waahont, 
which  could  have  been  avoided  by  the  use 
of  reasonable  care  and  diligence.  Where- 
fore deftttdant  avers  the  Injury  complained 
of  was  the  result  of  the  careless  and  negli- 
gent conduct  of  plaintiff's  intestate  In  disre- 
gard of  sncb  notice  and  caution  in  operating 
said  engine  and  train,  thoeby  contrlbutlnc 
to  hte  own  injury,  and  that  aadh  earless  and 
negligent  conduct  was  the  proximate  cause 
of  the  injury  complained  ol" 

Speaking  of  tbe  duties  railway  companies 
owe  their  employes  (H>eratlng  their  trains, 
we  said,  in  Northern  Ala.  Ry.  Co.  v.  Shea,  87 
South.  796:  "Trainmen  do  not  assume  the 
risk  of  defective  track  conditions.  They 
have  a  right  to  assume  that  the  track  is  safe. 
It  is  not  their  duty,  but  the  duty  of  their  em- 
ployers, to  keep  it  in  proper  condition.  Tbe 
acquaintance  which  trainmen  are  required  to 
have  with  the  premises,  and  to  acquire  which 
they  ore  carried  oyer  tbe  road  on  trains  before 
being  put  in  charge  of  trains.  Is  more  an 
acquaintance  with  the  line,  so  to  say;  than 
with  tbe  track.  They  must  know,  and  in  the 
way  indicated  they  are  taught  the  conditions 
of  tbe  line  In  respect  of  stations,  stopping 
places,  switches,  grades,  curves,  and  distan- 
ces. With  these  things  they  have  to  do ;  but 
not  with  the  track  Itself  in  respect  of  its 
condition  and  maintenance.  This  plaintiff, 
a  brakeman,  was  not  charged  with  knowledge 
of  the  defects  in  this  track,  but  on  the 
contrary,  had  a  right  to  assume  without 
investigation  that  tbe  track  was  In  good  and 
Bafe  condition."  The  same  principle  waa 
also  declared  in  L.  ft  N.  R.  R.  Go.  v.  Baker, 
106  Ala.  624,  17  South.  462 ;  Union  Pac.  Ry. 
Co.  V.  O'Brien,  161  V.  S.  457,  16  S^p.  Qt 
618,  40  L.  Ed.  766.  For  a  failure  to  dis- 
charge these  duties,  the  defendant  could  not 
relieve  Itself  by  any  such  general  notification 
or  caution  as  Is  alleged  in  the  plea.  In 
Dresser  on  Employer's  Liability  Act  S  99, 
it  is  said:  "The  master  does  not  discharge 
the  duty  cast  upon  him  by  giving  a  general 
warning  of  danger,  but  he  Is  bound  so  to 
point  out  and  Instruct  about  the  risk  that  the 
servant  may  appreciate  what  he  is  to  encoun- 
ter, and  know  bow  be  may  avoid  it  Mere 
Information  in  advance  that  the  service 
generally,  or  a  particular  thing  connected 
with  it  was  dangerous,  might  give  him  no 
adequate  notice  or  understanding  of  tbe 
kind  and  degree  of  danger  which  would 
necessarily  attend  tbe  actual  performance 
of  his  work."   It  is  true  the  statement 
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quoted  relates  to  the  6nts  imposed  upon  the 
mBsteae  to  give  warning  ot  latent  dancers  or 
to  Inexperienced  aemmts  In  respect  to  the 
appliances  with  which  the^  hare  to  do.  Bat 
certainly  the  duty  of  the  employer  would 
not  be  leas  In  respect  to  trainmen  who  had 
no  duties  to  perform  regarding  the  ptopec 
maintenance  of  the  trade.  It  Is  not  alleged 
that  the  engineer  was  informed  of  the  dan- 
gerons  conditions  exlBtlng  at  the  culyert,  or 
that,  had  he  a  lookout,  he  conld  have 
ascertained  those  condlttons  In  time  to  have 
averted  the  injury.  The  aTerment  that  he  so 
carelessly  and  negligently  operated  his  en- 
gine and  train  as  to  mn  Into  a  washout 
whldi  could  bftve  been  avoided  by  the  use  of 
ordlnaiy  care  and  diligence.  In  the  mere 
statouent  of  the  conclusion  of  the  pleader, 
and  Is  not  permissible  In  pleading  contribu- 
tory negligence,  where  the  facts  must  be 
averred.  S.  B.  Oo.  v.  Sh^ton,  186  Ala.  191, 
M  South.  IM;  Bailroad  Oo.  Hemdon.  100 
Ala.  4B1.  14  South.  287;  L.  &  N.  B.  B.  Go.  V. 
Markee,  108  Ala.  190.  IB  South.  611,  49  Am. 
3t  B^.  21.  The  court  did  not  en  In  sus- 
taining the  demurrer. 

Plea  8  was  substantially  the  same  as  T, 
with  the  added  averment  "that  notwith- 
standing said  notification  and  caution,  and 
in  dleregard  thereof,  the  said  Intestate  care- 
leesly  and  negligently  ran  hlg  said  train  at  a 
rapid  rate  of  speed,  without  ascertaining  the 
condition  of  the  road  ahead  of  him,  which 
he  could  have  done  by  the  use  of  proper 
care  and  diligence,"  etc  It  will  be  seen 
that  the  plea  is  open  to  the  same  criticism 
as  the  seventh.  It  was  not  the  duty  of  the  en- 
gineer, on  any  such  general  notice,  to  do  more 
in  the  way  of  examination  of  the  roadways 
or  wBtmrays  than  conld  be  done  consistent- 
ly with'  the  performance  of  his  own  duties 
as  engineer;  and  there  Is  no  averment  that, 
consistently  with  the  performance  of  his 
own  duties,  he  could  have  discovered  the 
situation  at  the  point  where  he  was  injured. 

Plea  9  was  the  same  as  7  and  8,  with  the 
added  averment  that  the  deceased,  "well 
knowing  the  location  at  the  place  where  it 
Is  alleged  he  was  Injured,  and  that  it  was  a 
waterway,  negligently  and  carelessly  failed, 
before  attempting  to  run  his  said  eDglne 
and  train  thereover,  to  ascertain  the  condl- 
tloa  of  the  track  or  roadway  over  said  water- 
way." The  added  averment  falls  far  short 
of  correcting  the  defects  pointed  out  In  the 
former  pleas.  The  only  fact  added,  as  Im- 
posing upon  the  ei^lneer  the  duty  of  examin- 
ing the  road  at  the  place  where  he  was 
injured.  Is  "that  he  well  knew  the  locality." 
There  is  no  averment  that  he  knew  or  was 
informed  of  any  conditions  Bytntfng  at  the 
place  at  the  time  that  reqolred  greats  care 
on  his  part  than  at  othor  waterways. 

Plw  11  invokes  as  a  defense  the  assump- 
Uon  of  risks.  It  la  alleged  "that  the  Injury 
complained  of  occurred  immediately  after  a 
voy  heavy  and  ouiesslve  fall  of  rain  on 


the  line  of  defendant's  railway,  the  plain- 
tiff's Intestate  knew  this  fact  and  also  knew 
th»  C(Hidltion  of  defendant's  roadway  at  said 
place,  and  with  such  knowledge  Tolnntarlly 
ondertook  to  operate  said  engine  and  train 
at  said  time  and  plac^  and  tbentj  assumed 
the  risk  of  the  Injury  whldi  resulted  in  his 
death."  Whether  deceased  knew  of  the  om- 
dltlon  of  defendant's  roadway  at  said  place, 
as  those  conditions  ezleted  at  the  time  he 
attempted  to  cross,  the  plea  does  not  aver. 
Construing  Its  avermflut  most  strongly 
against  the  pleader,  he  possessed  only  such 
knowledge  of  its  conditions  as  be  bad  pre- 
viously acquired.  It  does  not  appear  what 
"condition"  deceased  knew,  and  there  Is  an 
evldeot  failure  to  alldge  that  he  knew  of  any 
condltlottB  existing  at  the  ttme  that  made  It 
danaerona  to  cross  with  his  engine  and  train. 
Before  It  could  be  said  hs  assumed  the  risk, 
it  must  appear  either  that  be  was  piroperly 
warned  of  the  danger  or  that  It  was  open  and 
patent  I4  ft  N.  B.  B.  Oo.  v.  Stutts,  106  Ala. 
868*  17  South.  29;  68  Am.  St  Bep.  127;  L.  ft 
N.  B.  B.  Oo.  T.  Baker,  106  Ala.  824. 17  Soutta. 
452;  A.  0.  S.  B.  B.  Co.  v.  Brooks,  185  Ala. 
401,  88  South.  181.  and  authorities  these 
cited. 

Plea  21  alleges  that  ^^laintUTs  Intestate 
was  guilty  of  contributory  negligeuoe,  In 
that  befOTe  he  had  reached  the  place  where 
he  was  Injured  he  was  notified  by  the  dofend- 
ant  that  there  had  been  very  heavy  rains  at 
the  plaee  where  tbe  Injury  occurred,  and 
cautioned  to  took  out  fw  high  water  at  said 
place;  that  notwlttotandlnc  said  notlflca- 
tl<m  and  caution,  which  was  given  In  ample 
time  tm  said  intestate  to  have  acted 
thereon,  and  In  disregard  thereof,  be 
( plain tlfTs  intestate)  with  a  fall  knowl- 
edge of  the  location  where  said  Injnry  occur- 
red, negligently  failed'to  approach  said  place 
with  caution,  but  negligently  and  carelessly 
ran  his  engine  and  train  over  the  same  at 
a  high  rate  of  speed."  etc.  It  will  be  observ- 
ed it  Is  not  alleged  that  plaintlfTs  Intestate 
failed  "to  look  out  for  high  water  at  said 
plac^"  w  that,  If  be  bad  done  so,  he  could 
have  sem  the  cmiditions  that  made  It  obvi- 
ously dangeitous  to  attempt  to  cross.  The 
avermmt  that  be  had  "full  knowledge  of 
the  location"  Is  by  no  means  the  equivalent 
of  an  allegation  that  he  knew  the  culvert 
had  bean  washed  out,  or  the  dangerous  con- 
dition caused  by  the  st<vpage  of  the  water, 
or  that  be  could  have  discovered  the  danger 
by  ttM  exercise  of  due  care;  and  the  failure 
to  make  these  necessary  averments  is  not 
remedied  by  the  statemoit  that  deceased 
'^^Ilgently  and  recklessly  ran  his  engine 
and  train  ovw  the  same  at  a  high  rate  of 
speed"— a  mere  eomdnslon  of  the  pleads 
which,  as  we  have  said  above.  Is  an  insuffi- 
cient averment  In  pleas  of  this  character. 

The  twenty-second  plea  sets  up  contribu- 
tory negligence,  and  is  substantially  the 
same  as  the  seventh  and  eighth.  It  avon 
the  same  notification  that  heavy  rains  had 
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fallen  along  the  line  of  the  defendanfB  road, 
and  the  same  entloa  to  look  oat  for  blgh 
water  at  all  low  places  and  watwwaTi.  It 
la  alleged  that,  notwlthatandiiig  said  notifl- 
catlon  and  cantton,  *^ld  intestate  careleeely 
and  negligently  ran  bis  said  engine  and  train 
at  a  TBjfiA  rate  of  speed,  -wltbont  ascertala- 
Ing  tlie  oondltloa  of  ttie  road  ahead  of  blm, 
which  be  could  hare  dme  by  the  use  of  the 
proper  care  and  diligence^  and  whldi  it  was 
his  dnty  to  do  before  attempttng  to  pus 
over  the  place  wluare  the  Injury  occurred. 
Wherefore,"  etc  What  we  have  said  In  re- 
spect to  the  serenth  snd  elghtti  pleas  Is  ap- 
plicable to  this  <me.  Fnrtbermw^  It  is  not 
alleged  Oat  be  failed  to  keep  a  locAoiit,  or 
that  he  could  hare  maintained  sndi  a  loofc- 
OQt,  consistently  with  bis  other  and  primary 
dnttes,  as  woald  bsTs  mahled  hbn  to  amsee- 
tain  the  conditions  then  existing,  and,  final- 
ly, the  breach  of  &ity  Is  alleged  by  way  of 
conclusion  merely. 

nie  d^^BDse  of  the  aasomptlon  ot  the  riek 
was  iBTOked  by  the  twenty-third  plea,  which 
alleged  that  "the  injury  occurred  Immedi- 
ately after  a  very  heavy  and  excesslTe  fall 
of  rain  on  the  line  of  defendant's  railway, 
and  that  plalntUTs  Intestate  was  notified  In 
ample  time  by  defendant  of  this  fact,  and. 
further,  that  plaintiff's  Intestate  was  cau- 
tioned to  look  out  for  high  water  at  said 
place,  and  defendant  avers  that  it  was  the 
duty  of  plalntUTs  Intestate  after  receiving 
said  notice  not  to  have  crossed  said  place 
without  ascOTtalnlng  that  It  was  safe,  and 
notwithstanding  this  notice  and  dnty,  and 
with  such  knowledge  on  his  part,  volunta- 
rily undertook  to  run  said  engine  and  train 
of  cars  at  a  rapid  rate  of  speed  over  said 
place,  and  thereby  assumed  the  risk  of  in- 
jury which  resulted  in  bis  death."  This  plea. 
It  Is  evident,  Is  open  to  the  objections  urged 
to  all  the  others  of  the  same  character. 
There  are  no  facts  stated  showing  that  the 
danger  was  open  to  ordinary  observation  and 
known  to  deceased — necessary  allegations  be- 
fore deceased  could  be  said  to  hare  assumed 
the  risk  or  even  that  he  failed  to  keep  a 
lockout  As  a  plea  of  the  assumption  of  risk, 
it  is  nowhere  averred  that  the  danger  was 
obTions.  There  Is  no  distinct  averment  in 
either  of  the  pleas  tiut  plalntUTi  Intestate 
knew  of  the  dangerous  conditions  existing 
at  the  cnlrart  when  he  attempted  to  pass,  (x 
that  they  were  of  so  obvious  a  diameter 
that  he  conid,  consistently  with  tbe  pcarform- 
ancft  of  his  duties,  hare  ascertained  these 
coDditbms. 

Tba  dcsnnrrer  to  plea  10  was  prt^wly  sns- 
talned.  The  plea  all^^  that  the  Injury  com* 
plained  of  wai  the  result  of  a  mare  accident, 
Incident  to  the  woric  of  which  plaintUFi  In- 
testate was  oigaged.  It  is  snffldott  to  eay 
that,  if  the  facts  were  true  as  stated,  tbe 
defmdant  was  not  guilty  of  tbe  negligence 
diarged  in  tbe  complaint  and  dmled  the 
plea  ot  the  goieral  lflso&  Qoli^E  t.  Steel  * 


Wtoe  Go.  (Ala.)  87  SontlL  784;  UnUgan  r. 
FoIUrd.  112  Ala.  466,  20  South.  620. 

The  averments  of  plea  12  are  subsUmtially 
ttie  same  aa  in  pleas  7  and  8,  with  tbe  added 
statemoit  that  as  tbe  result  of  the  negligence 
of  plaintiff's  intestate  the  defendant  sustain- 
ed damage  to  Its  cars,  etc..  in  a  stun  stated, 
which  the  plaintiff  offov  to  set  off  against 
the  demands  sued  for.  As  we  have  ahreody 
shown,  tlie  avwments  of  the  plea  do  not  sns- 
taln  the  tibarge  at  ctmtrlbutory  n^ligence; 
but,  if  it  wwe  othwwise,  the  damages  all^ 
ed  to  have  been  sustained  could  not  be  set  off 
in  an  action  of  this  character,  where  It  is 
sought  to  recover  damages  for  injuries  alleged 
to  hare  resulted  from  defendant* i  negligence. 
Code,  1886,  I  27.  In  each  of  the  cases  cited, 
to  tbe  taeos^noo.  by  appellant;  the  aeUoa 
was  in  assumpsit 

Plea  "A"  was  interposed  to  the  seventh 
oomit  of  tb»  complaint,  which  all^EW  the 
negligent  failure  of  the  defendant  to  give 
warning  to  plalntUTs  intestate  of  the  dan- 
gerous conditions  ft^'rt1"g  at  the  place  where 
the  Injury  occurred.  Hie  plea  alleges  that 
defendant's  servants  did  not  know  of  those 
conditions  In  time  to  giro  such  warning. 
Whether  the  defendant  had  made  any  dforta 
to  inform  itself  (kws  not  appear,  and  this 
failure  te  all^  such  ^ort  was  one  of  tbe 
grounds  of  demmrer  inte^osed.  Robinson 
Mining  do.  T.  Tolbert;  182  Ala.  462.  81  South. 
510.  Moreover,  If  the  defendant  was  guilty 
of  no  negligence  In  fallii^  to  warn  idalntlff's 
intestate,  that  fact  could  have  bem  shown  on 
issue  joined  to  tbe  seventh  count  of  13ie  cran- 
plalnt,  which  alleged  such  negUgeot  fSllure. 
What  has  been  said  disposes  of  tbe  rulings 
upon  the  pleadlnga 

The  remaining  assignments  of  error  are 
predicated  upon  rulings  which  must  be  shown 
by  a  bill  of  exceptions.  The  paper  in  the 
record  purporting  to  be  a  bill  of  exceptions 
must  be  disregarded,  because  the  order  of 
April  29,  1903,  extoidlng  the  time  fOr  Ito 
signing,  was  made  by  the  court  and  not  by 
the  judge.  Western  By.  of  Ala.  v.  Amett 
(Ala.)  34  South.  097;  Scott  r.  State  (Ala.) 

87  South,  sea 

Affirmed. 

McCLELLAN,  G.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


HOBBA  V.  DAVIS. 

(Supreme  Gonrt  of  Alabama.   Dee.  20,  1904.) 

HoicESTEAD— Death  or  Homesctadeb  — Lia- 
bility FOB  Debt  op  Child. 

Under  Oode  1896,  {  2069,  providing  that 
the  homestead  of  one  dying,  leaving  a  widow 
and  minor  children,  shall  be  exempt  from  ad- 
ministration in  their  favor  during  the  life  of 
the  widow  and  the  mlcorlt;  of  the  children,  and 
during  Buch  time  the  rents  and  profits  shall 
innre  to  their  benefit,  and,  if  the  estate  is  inaol- 
vent,  the  homestead  shall  vest  Id  them  absolute- 
ly, and  section  2071,  providing  that,  when  the 
homestead  crastitutss  all  deceawt's  real  estate 
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Id  ths  state,  It  shall  vest  absolutely  in  them 
withoat  admlDiatratioDt  where  one  dies  havin? 
other  real  estate,  and  hia  estate  is  not  declared 
insolvent,  and  he  leaves  a  widow  and  two  minor 
children,  and  the  widow  and  one  of  the  children 
dies,  the  one  dying  has  no  interest  In  the  home- 
stead, which  can  be  sold  for  her  debts  during 
the  minority  of  the  other  child. 

Appeal  from  Probate  Court,  Otarke  Coun- 
ty; JofaD  M.  Wilson,  Jud^e. 

Proceeding  by  L.  J.  Davla,  administrator 
of  Irene  Davis,  deceased,  for  sale  of  lands  to 
pay  debts  of  estate.  Beulah  Davis,  now 
Beulah  Hosea,  contested  the  proceedings, 
and  ai^eals  from  an  adverse  judgment.  Re- 
versed. 

Rehearing  denied  Febraary  16,  1905. 

The  proceeding  in  this  case  was  had  by 
■  the  administrator  of  the  estate  of  Irene  Da- 
vis,  deceased,  filing  a  petition  asking  to  Jiave 
certain  lands,  specifically  described  thra^in, 
sold  for  the  payment  of  the  debts  of  his  In- 
testate; it  being  aT«>red  in  the  petition  that 
the  said  Irene  Davis  was  at  the  time  of  her 
death  the  owner  of  a  half  interest  In  and  to 
said  lands.  The  petition  was  contested  by 
the  appellant.  Beulah  Hosea,  who  was  for- 
merly Beulah  Davis,  and  was  a  sister  of  the 
said  Irene  Davis.  The  contestant  moved  the 
court  to  dismiss  the  petition  upon  the  ground 
that  the  estate  of  the  said  Irene  Davis  had 
no  interest  in  said  lands  described  in  the  pe- 
tition. This  motion  was  overruled.  Upon 
the  trial.  It  was  shown  that  3.  M.  Davis,  the 
father  of  Irene  Davis  and  the  contestant, 
died  on  the  20th  day  of  March,  1895,  and  left 
surviving  him  a  widow  and  children;  that 
BubsequCTtly  the  widow  died,  as  well  as  one 
surviving  child,  Irene  Davis  (the  intestate  of 
the  petitioner),  died,  leaving  Beulah  Hosea,  a 
surviving  minor  child;  that  at  the  time  of  the 
death  of  J.  M.  Davis  be  owned  other  lands 
than  bis  homestead;  that  the  homestead  had 
been  set  apart  to  Beulah  Davis  <now  Beulah 
Hosea)  as  a  homestead,  and  was  occupied  by 
her  as  such;  and  that  she  was  at  the  time 
of  the  filing  of  the  petition  a  minor.  Upon 
the  hearing  of  the  evidence,  the  court  grant- 
ed the  r^ef  prayed  for  and  oxdeted  the 
property  sold  In  accordance  with  the  prayer 
of  the  petition. 

Davis  &  Gonn  and  W.  D.  Dunn,  tor  appel- 
lant Lackland  &  WUflon,  for  appellee. 

McGLELLAN.  O.  J.  J.  H.  Davis  at  the 
time  of  his  deatb  owned  other  lands  in  this 
state  than  bis  homestead.  Hrace  section 
2071,  Code  1S96— or  rathw  the  act  of  De- 
cember 18,  1892— did  not  operate  to  vest  ti- 
tle to  his  homestead  In  his  widow  and  minor 
children.  His  estate  has  never  been  declared 
InaolToit  Hence  title  was  not  vested  In 
th^  nnder  section  2069.  They  took  no  title 
to  the  land,  but  only  the  rights  of  use,  occu- 
pancy, and  the  p^c^tlon  of  rents,  Incomes, 
and  profits  "during  the  Vte  of  the  widow  or 
the  minority  of  tiie  child  or  children,  which- 
ever might  laat  terminate."  The  widow  and 
one  of  the  miwa  children,  Irene  Davla,  hav- 


Ing  died,  these  r^hts  Inured  solely  to  the  sur- 
viving minor  child,  Beulah  Davis,  now  Mrs. 
Hosea,  and  were  confirmed  to  ber  by  the  set- 
ting apart  of  this  laud  as  homestead  exnnp- 
tlon  to  her  subsequent  to  the  deaths  of  her 
mother  and  sister.  She  Is  entitled  to  hold 
and  occupy  It  during  her  minority,  not  only 
free  from  the  debts  of  her  father's  estate, 
but  free  also  from  descent,  a  continuation  in 
a  sense  of  the  father's  homestead  title.  Mill- 
er V.  Marx,  S5  Ala.  822,  842,  343.  Irene  Da- 
vist  therefore,  bad  at  the  time  of  her  death 
no  title  to  this  land  as  a  homestead,  but  only 
the  right  to  use  and  occim>y  it  during  hw 
minority.  This  right,  of  course,  was  cat 
short  t7  hw  death.  She  had  no  right  or  tide 
as  an  heir  of  J.  M.  Davis,  deceased,  which 
could  be  sold  after  her  death  pending  the 
minority  of  Betilah  Davis,  Hence  there  was 
no  authority  In  the  probate  court  to  order 
the  sale  of  any  Interest  in  the  land  to  pay 
the  debts  of  her  estate,  while  it  was  held  by 
Mrs.  Hosea  as  a  homestead  exemption. 
What  the  legal  status  of  the  land  will  be  up- 
on the  termination  of  Mrs.  Hoeea's  aald 
homestead  by  ber  attaining  the  age  of  21 
years,  the  exigencies  of  this  case  do  not  re- 
quire us  to  discuss.  The  probate  court  erred 
in  decreeing  the  sale  of  an  undivided  half 
Interest  In  this  land  to  pay  the  allied  debta 
of  tbe  estate  of  Irene  Davis,  deceased.  That 
decree  will  be  reversed,  and  a  decree  will  be 
here  entered  denying  the  prayer  of  the  peti- 
tion and  dismissing  It  oat  of  court 
Beversed  and  rendered. 

TYSON,  SIMPSON,  and  ANDEBBOK,  JJ.. 

concur. 


CHAMBERS  v.  POLLAK. 
(Snpreme  Court  of  Alabama.  May  11,  IDOS.) 
BxEcrmoiT — REDEUFnoir  tbou  Sale  or  Laito 

— RiOHT  or  ASSIONKB  0¥  JVDOUKnT. 

The  right  to  redeem  from  an  execatton  sale 
of  land,  conferred  by  Code  1896,  |  8610,  upon 
"all  Judgment  creditors  of  the  debtor,  who,  with- 
out fraud  or  coUosion^  had  obtained  sach  judg- 
ment before  tbe  sale  of  the  land,"  is  personal 
to  those  named  In  the  statote,  and  does  not  pass 
by  an  assignment  of  a  Judgment 

^[Ed.  Note.— For  cases  in  point  see  voL  21, 
Cent  Dig.  Execution,  (  SSa] 

Appeal  from  Chancery  Court  J^twson 
County;  A.  H.  Benners,  Chancellw. 

"To  be  officially  reported." 

Suit  by  Laura  L.  Chambers  against  Robert 
R.  Pollak.  Frc«n  a  decree  dlarnisslng  tbe 
bill,  complainant  appeals.  Affirmed. 

Pow^l  ft  BluAbum.  fbr  appellant  Blcb^ 
ard  H.  Fries,  for  appellee. 

TYSON,  J.  In  December,  1902,  one  Wl- 
lak  recovered  a  Judgment  againat  WiUlam  Ii. 
Chambers,  upon  which  execution  was  Issued 
and  levied  vpon  certain  lands  bekmglng  to 
tiie  dtfmdant  Cbambou  Uadw  this  levy 
the  land  was  sold  by  the  sheriff  in  February. 
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1903,  snd  the  reapcKMlent  became  the  pnr^ 
chaser.  la  September,  18&4,  the  First  Na- 
tional Bank  of  Oecattir  recovered  a  Judgment 
against  Chambers,  and  on  the  26th  day  of 
September,  1890,  for  Talae.  transferred  the 
Jadgment  to  the  ccnnplalnant,  who  now  seeks 
lay  this  bill  to  exercise  the  statutory  right  of 
redemption  as  a  Judgment  creditor  of  Cham- 
bers. On  motion,  the  bill  was  dismissed  for 
want  of  equity.  The  question,  therefore, 
presented  for  our  determination,  is  whether 
the  complainant  is  a  Judgment  creditor  with- 
in the  meaning  of  section  S610  of  the  Oode 
of  189a  That  section  reads:  "All  Judg- 
ment creditors  of  the  debtor,  who,  without 
fraud  or  collusion,  had  obtained  snch  Judg- 
ment before  the  sate  of  the  land,  •  •  • 
may  in  like  manner  redeem  the  land  from 
such  purchaser  or  any  one  claiming  under 
him,"  etc 

Prevlona  to  the  amendment  of  sectloi 
8505,  which  now  confers  upon  a  vendee,  jun- 
ior mortgagee,  or  assignee  of  the  equity  of  re- 
douptlon,  all  of  whom  may  have  acquired 
their  rights  to  the  land  from  the  debtor  prl- 
or  to  the  sale,  they  were  not  permitted  to 
exercise  the  statutory  right,  because  not  nam- 
ed in  the  statute,  although  the  debtor  himself, 
hla  executor  or  administrator,  his  heirs  and 
devisees,  could  do  so  because  they  were  nam- 
ed. Powers  V.  Andrews,  84  Ala.  289,  4  South. 
263.  It  was  there  said  "that  the  privily 
la  neither  property  nor  right  of  property,  and 
can  only  be  exercised  by  the  persons  named 
In  the  statute."  See,  also,  Aiken  v.  Bridge- 
ford,  84  Ala.  29S,  4  South.  266;  Commercial 
B.  EL  &  B.  Association  v.  Parker,  84  Ala. 
296,  4  South.  268.  In  consonance  with  this 
principle  It  has  been  uniformly  held  that  the 
privilege,  being  pasonal  to  those  named  in 
the  statute.  Is  nonassignable.  Terry  v.  Al- 
len, 132  Ala.  667,  82  South.  664 ;  Commercial 
R.  E).  &  B.  Association  v.  Parker, .  supra. 
While  the  complainant  acquired  a  title  to 
the  Jndgmait  by  the  transfer  and  the  right 
to  enforce  It  against  the  defendant  therein,- 
she  did  not  by  its  transfer  acquire  the  per- 
sonal privilege  conferred  by  the  statute  upon 
ber  assignor,  who  obtained  the  Judgment 
In  other  words,  an  assignee  or  transferee  of  a 
Judgment  by  the  creditor  who  obtained  it  la 
not  named  In  the  statutes. 

AfBrmed. 

McCLELLAN,  a  3.,  and  DOWDULL  and 
OENSON.  JJ.,  concur. 


WILSON  V.  HBYBB  et  aL 
(Supreme  Court  of  Alabama.  June  6,  190S.) 

1.  iHJuncnon' — Thrutined  Tbebfass. 

A  salt  in  equity  will  not  Ife  to  enjoin  a 
mere  threatened  trespass,  without  elements  of 
damage  which  oonld  not  be  redressed  by  an  ac- 
tion at  law. 

2.  Sjluk. 

Where  a  bill  to  restrain  a  threatened  tres- 
pass allseed  that  the  same  would  result  in  de- 
lving awtvlAiuant  of  the  free  use  of  his  pcop- 
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erty,  and  wooM  prevent  the  manufacture  by 

him  of  certain  lime  In  Us  kUn  at  each  time 

when  the  kiln  could  be  operated  at  a  profit, 
thus  depriving  him  of  profits  not  recoverable 
in  an  action  at  law,  it  stated  sufficient  grouod 
for  equitable  relief. 

Appeal  from  Chancery  Oourt,  Shelby  Coun- 
ty; Richard  B.  Keely,  Chancellor. 

"To  be  officially  reported." 

Action  by  Alfred  F.  WUson  against  Ben 
Meyer  and  others  to  enjoin  the  threatened 
trespass  <m  land.  From  a  decree  dismissing 
the  bin,  complainant  appeals.  Reversed. 

It  appears  from  the  bill  that  complainant 
or  his  predecessors  in  title  recovered  the  land 
in  ejectment  from  the  r^pondents  or  those 
in  privity  with  them,  and  also  obtained  a  de- 
cree In  equity  quieting  the  tltla  Paragraph 

5  of  the  bin  alleged  that  respondents  had 
posted  up  notices  on  the  limekiln  oa  the  prop- 
erty In  controvrasy,  warning  complainant 
and  others  frmn  entwliv  upon  tbe  propMty ; 
that  they  had  purchased  matwlal  to  literate 
the  kiln,  and  were  making  arrangements  to 
take  possession  of  same,  and  would  do  so  un- 
less restrained.  Paragraph  6  of  the  bill  Is 
as  follows:  "That  complainant  has  largo 
quantities  of  Ume  nxft.  suitable  to  be  manu- 
factured Into  commercial  lime,  convenient  for 
manufacture  at  said  kiln ;  that  said  rock  is 
valuable,  and  cost  complainant  a  large  sum 
of  money,  and  be  is  dealrous  to  run  said  kiln 
for  the  manufacture  of  said  Hme;  that  to 
pr^are  the  quarry  to  mine  said  rode,  and  re- 
pair said  kiln,  etc.,  and  put  tiiem  In  order  to 
run.  would  reqidre.  Unge  outlay  of  mon^; 
tbat  complainant  dbee  luA  wish  to  go  to  the 
said  expense  and  run  the  risk  of  reepondents 
forcibly  tiUcing  possession,  if  be  la  compelled 
to  submit  to  tb6  delay  of  an  action  at  law  to 
recover  poseooolon,  and  the  inadequate  dam- 
ages he  would  be  entitled  to  recover  in  that 
evoBt ;  that  the  price  of  lime  floctoates,  and 
that,  while  It  may  be  profitably  manufactur- 
ed now,  it  may  at  any  time  in  the  future  de- 
cline BO  tbat  its  taianuf  actutura  would  not  be 
pTofltable."  The  answer  of  Ben  Meyer,  the 
principal  reqKmdent  in  Interest;  admite  near- 
ly ail  the  material  aUegatlona  of  the  bill. 
The  answer  of  Simon  Stein  and  H^er- 
Marx  &  Co.  disclaims  any  interest  In  the  sub- 
Ject-matter.  The  material  averments  of  the 
bill  were  proved  aa  alibied.  On  the  hearing 
the  chancdlor  decreed  that  the  complainant 
was  not  entitled  to  tlM  mOat  prayed  and  dis- 
missed the  bill. 

Ladcland  &  Wilson,  for  appellant  Keely 

6  Middleton,  fw  appellees. 

ANDERSON,  J.  While  It  Is  an  elemeQtary 
rule  that  in  order  for  a  complainant  to  In- 
voke the  aid  of  a  court  of  equity,  it  muat 
appear  that  he  has  no  plain  and  adequate 
remedy  at  law,  there  are  some  iuetancea 
where  the  remedy  at  law  cannot  give  ade- 
quate redress,  and  when  such  a  condition  ex- 
ists the  injured  or  threatened  party  can  seek 
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the  protection  In  a  court  oi  e^alty.  Gent 
Dig.  "Eqnlty,"  vol.  19,  ||  161. 104.  But  a  com- 
plaining party  cannot  use  a  court  of  equity 
for  tbe  sole^nrpose  of  avoiding  an  action  at 
law  which  would  afford  adequate  redress, 
simply  because  it  Is  more  expedient  or  con- 
venient tm  him  to  do  so.  Yellow  Pine  Ex- 
port Co.  V.  Sutherland-Innes  Co.  (Ala.)  87 
South.  922;  16  Am.  ft  Eng.  Ency  Law,  p. 
864.  If  the  wrong  charged  be  only  a  naked 
trespass,  containing  no  elements  of  damage, 
wblcb  cannot  be  redrrased  by  an  action  at 
law,  a  bill  would  be  wltiiont  equity  whldk 
seeks  to  enjoin  such  a  trespass.  Wadsworth 
T.  Ooree,  96  Ala.  227,  10  South.  848;  High 
on  Injunctions,  f|  713,  728;  Thomas  r. 
James,  32  Ala.  725 ;  Brooks  t.  Diaz,  8S  Ala. 
690;  Burnett  t.  Craig,  80  Ala.  186.  68  Am. 
Dec:  116.  "To  Justify  Injunction  In  such 
case,  there  must  be  something  special  in  the 
case  made,  wblcb  a  court  of  law  cannot  ade- 
quately redress."  Wadsworth  v.  Ooree,  su- 
pra ;  3  Pom.  Eg.  Jur.  i  1347 ;  High  on  Injunc- 
tltms,  if  678,  689,  718;  Lyon  t.  Hunt  11  Ala. 
286,  48  Am.  Dec  216.  "In  ordinary  tres- 
passes the  injured  party  is  left  to  his  remedy 
ot  damages,  bnt  the  circumstances  of  a  tree- 
pass  to  property,  eapedally  to  real  property, 
may  be  such  that  the  oompensatory  remedy 
is  inadequate,  and  a  court  of  eqully  will  pre- 
Yeat  the  wrong  by  injunction.''  8  Pun.  Bq^ 
Jur.  I  1347.  And  this  seems  to  be  the  rule, 
aside  from  consideration  of  Insolvency,  waste, 
or  apoliatl(Hi  of  the  realty. 

By  the  avermoit  of  the  bill  In  the  case  at 
bar,  the  damage  resulting  from  the  wrong 
complained  of  cannot  be  compensated  for  in 
an  action  at  law.  It  arera  an  interference  with 
the  bminess  of  the  complainant  which  would 
not  only  denvive  him  of  the  tree  ass  of  bis 
ivoperty,  but  would  prevent  tlie  mannfac- 
ture  by  him  of  lime  at  sudi  time  Out  the  kiln 
could  be  (voratod  at  a  profit;  thus  deriving 
him  of  said  pn^ts  not  recoverable  In  an  ac- 
tion at  law.  The  comptainanf  s  possession 
oi  the  limekiln  Is  qnestlimed  by  tiie  answrar 
and  proof,  but  the  evlden^  is  undisputed 
that  the  plaintiff  recovered  40  acres  of  land* 
less  a  strip  described  In  the  judgment,  and 
was  put  in  the  poeseralon  the  pranises  set 
out  in  the  writ  of  possession.  The  strip  ei- 
cepted  from  the  writ  of  possession  purports 
to  contain  therew  the  limekiln  in  question, 
but  the  sherUTs  return  recites  that  it  was  not 
<»i  the  strip,  and  the  weight  of  evidence  shows 
that  It  Is  situated  on  the  land  recovered  by 
the  complatnont,  and  was  Included  in  the  writ 
of  possession  in  his  favor.  While  the  judg- 
ment recites  that  the  kiln  was  situated  on 
this  strip,  yet  It  attempts  to  accurately  de- 
scribe the  strip,  and  under  the  former  rul- 
ings of  hla  court,  where  there  is  a  conflict  be- 
tween a  general  and  special  description  of 
land,  the  latter  most  prevail. 

There  was  no  proof  connecting  Meyer- 
Marks  ft  Go.  with  the  trespass  or  tbe  posting 
of  the  notices,  and  the  bill  was  prc^rly  dis- 
missed as  to  said  respondent  The  chan- 


cellor erred  in  denying  relief  to  flie  cmnplaln- 
ant  as  against  Bai  M^er  and  Simon  Stein, 
and  the  decree  In  that  respect  must  be  re- 
versed. 

Tbe  decree  of  the  chancery  court  Is  re- 
versedt  and  tbe  cause  remanded. 

McCLBLi;^,  a  J.,  and  DOWDOLIi  and 
DONSON,  33^  concur. 


BARBBB  V.  8TATB. 
(Sapreme  Oourt  (tf  Alabama.  May  9,  1905.) 
Appbaii— Void  JuDonHr— Ilucgallt  Con- 

STITUTKD  CotJST. 

.  A  judnnent  rendered  by  the  circuit  court 
of  St  Clair  county  sitting  at  Pell  City,  under 
the  supposed  anthorit?  of  tlie  void  Ordinance 
No.  380  adrated  by  the  constitutional  conven- 
tion of  190^  Is  absolutely  void  and  will  not 
support  an  aro«U. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; J.  A.  Bilbro,  Judge. 

Prosecution  of  Frank  Barber  for  murder. 
From  a  judgment  of  conviction,  defiendant 
appeals.   Appeal  dismissed. 

M.  M.  Smith  and  Inzer  ft  Mtmtgomwy,  for 
appellant   Massey  WUson,  Atty.  Qen.,  for 

the  State. 

McCLBLLAN,  a  3.  This  cause  was  tried 
by  the  circuit  court  of  St  Clair  couni?,  sitting 
at  Pell  City,  In  said  county,  under  tbe  suppos- 
ed authority  of  Ordinance  No.  380,  nominally 
adopted  by  the  constitutional  convention  of 
1901,  and  certain  acts  of  the  Legislature  in- 
tended to  carry  said  ordinance  into  effect 
That  ordinance  and  those  acts  were  held.  In 
Ex  parte  Birmii^ham  ft  Atlantic  Railroad 
Ca,  40  South.  — ,  to  be  void.  It  follows  that 
there  was  no  authority  of  law  for  holding 
said  court  at  Pell  City,  and  on  the  principles 
declared  in  Ex  parte  Branch,  63  Ala.  883, 
and  Jackson  et  at  v.  State,  102  Ala.  76,  15 
South.  351,  it  must  be  now  ruled  that  the 
judgment  rendered  at  Pell  aty  on  the  trial 
then  had  Is  void  and  will  not  support  an  ap- 
peal 

Appeal  dismissed. 


SNEDECOB  V.  POPS. 
(Supreme  Court  of  Alabama.  April  18;  1806.) 

1.  Appeal— Rbtxbsal— Motion  to  Sibieb— 
Denial. 

A  judfment  will  not  be  reveised  for  the 
trial  court  s  refusal  to  atrike  matter  frmn  the 
pleadiDgfl  which  might  be  remedied  objection 
to  testimony  and  requesting  proper  chargea. 

[Ed.  Note. — B^or  cases  in  polaL  see  vol.  8^ 
Cent.  Dig.  Appeal  and  Error,  ft  4112-1114.] 

2.  DAiCAOES—I'uuDiiiio—OozisxBuonoH— Mo- 
tion TO  Stbike. 

In  an  acUon  against  a  landlord  for  tres- 
pass durii^r  the  term,  a  count  alleging  Uiat  tbe 
premises  were  occupied  bj  plaintiff  and  her 
lamily,  and  that  they  suffered  great  physical 
pain  and  mental  aoguish,  and  were  made  sore 
and  idel^  and  were  exposed  to  Indonent  weatb- 
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cr  by  defondant^a  actt»  would  be  oonstroed  to 
cbarse  financial  damate  to  t^Qtiff,  as  well  as 
mental  anguish  which  she  had  suffered,  and 
hence  was  not  subject  to  a  modem  to  strike  as 
an  attempt  on  idaintilTa  part  to  reoover  for 
phytical  pain  and  Biwitil  angniih  anfltored 
UH  family. 

8.  Tbsspasb— Desosxftion  ov  Pbehisu. 

In  treroass,  a  complaint  describing  the 
premises  aa  ^812  South  19th  street,  In  the  city 
of  Birmingham,"  contained  a  aufficient  deaerip* 
tion  thereof. 

[Ed.  Not&~EVn>  caaea  In  pdnt,  aee  vi^.  40^ 
Cent  Dig.  TrespaM,  |  82.] 

4.  Sahx— Tna. 

A  complaint  In  treepaaa,  failing  to  all^e 
the  time  wnen  the  trespass  was  committed,  was 
demurrable. 

[Hd.  Note.— For  caaea  In  point,  aee'  vol.  46, 
Gent.  Dig.  Treepasa,  |  84.] 

5.  8A1CB— PUIA. 

In  trespass  by  a  tenant  against  her  land- 
lOTd  for  entering  and  tearing  down  a  portion 
of  the  house,  a  plea  alleging  that  defendant 
entered  upon  the  premises  descrlt>ed  by  and 
with  tlie  consent  and  license  of  tlM  plaintiff 
was  demurrable,  as  it  did  not  deny  the  grava- 
men of  the  charge  of  trespass,  which  was  the 
tearing  down  of  a  portion  of  tiie  house. 

[Ed.  Note.— For  cases  in  point,  aee  vol.  46, 
Cent.  Dig.  Trespass,  I  90.] 

6.  Bam— IMscuFTXon. 

Where,  In  trespass  to  premises  described 
in  the  complaint  as  "S12  South  19th  street" 
a  certain  city,  in  tearing  down  a  portion  of  the 
house  which  plaintiS  occupied  as  a  tenant,  a 
plea  which  alleged  that  defendant  entered  "up- 
on the  premises  described  in  the  complaint" 
under  a  license  from  the  plaiutilf  did  not  allege 
that  deteidant  had  permission  or  license  to 
anter  upon  the  "house"  rituatod  on  the  lot  In 
questicaL 

7.  SauB— Bhtbt  vrdex  Licensb— Abuse. 

Thoogh  defendant  entered  certain  premi- 
ses nnder  a  license,  he  became  a  trespasser  from 
the  time  he  exceeded  the  i^irpoBe  £w  which  he 
was  permitted  to  enter. 

[Ed.  Note.— For  cases  In  pjdnt,  aaa  vol.  46, 
Cent  Dig.  Trespass,  U  11,  6.] 

8.  FuaDiHo— PUA— SnvBBAL  Cmntra— Db- 

ICUBBBK. 

Where  a  plea  professed  to  answer  all  of 
the  counts  of  the  complaint,  but  was  not  good 
as  an  answer  to  all  of  them,  a  demurrer  thereto 
was  properly  sustained. 

8.  8iJ£B— Skttinq  Out  Waimn  Ikbtbuicxnt. 

Where,  In  an  actiw  by  a  tenant  against 
her  landlord  for  trespass,  plaintiff's  replications 
allied  tbe  existence  of  an  unexpired  lease 
nnder  which  plaintiff  waa  in  possession,  rei^i- 
catioDS  were  not  objectifmable  for  failure  to 
set  out  such  contract. 

10.  ApPEAZ.  — BBVIEW  — BUUHOS    oir  Evi- 
DBHCE. 

A  ruling  on  evidence  will  not  be  reviewed, 
whR«  the  record  does  not  disclose  the  pnrpoee 
of  the  question,  or  show  its  relevant  or  the 
grounds  of  objection. 

n.  WiTKBes— Obobb-Bxakxhation. 

Where,  In  trespass  by  a  tenant  against  her 
landlord,  d^endant  brought  out  by  cross-ex- 
amination facts  in  regard  to  plaintiff's  dinner 
on  the  day  "the  house  waa  moved,"  It  waa  not 
competent  to  ask  her  wheUier  aha  had  dinner 
on  Uia  day  "tbay  b^^  work  on  the  bouse." 

12.  APFBaZr-NOKBBBPOllBIVX  AHBWBB— PBBJ- 
UD1CX. 

Where  a  wmrasponslve  answer  to  an  Irrde- 
vant  qncBtkm  waa  ^van.  which  answer  might 


have  been  oelnded  en  motion,  tha  adveraa 
party  waa  not  prejudiced  by  the  question. 
IS.  TBBSpasB— EviDBnos-CoMPUiira  to  Po- 
lice. 

In  an  action  by  a  tenant  against  her  land- 
lord for  teespaas  in  removing  a  owtlon  of  the 
house  on  the  leased  premise^  wnether  or  not 
plaintiff  complained  of  aueh  removal  to  the 
police  authorities  of  the  dty  is  irrelevant 

14.  Same. 

In  an  action  by  a  taunt  against  her 
landlord  for  trespass,  a  question  as  to  how  long 
negotiations  between  defendant  and  his  grantor 
of  the  iffemises  hi  guestion  were  pending  before 
the  trade  was  closed  was  irrelevant 

15.  Pl^BADinO  — NOHOONTlllUIHQ  TBBBPABB— 

Elbotioh. 

Where,  in  trespass  by  a  tonant  against  her 
landlord,  ^iUntiff*s  complaint  was  confined  to 
a  trevass  committed  on  a  specified  date,  with- 
out any  continuance  thereof  being  alleged,  she 
was  confined  to  a  recovery  for  a  trespass  <» 
some  one  day,  and  might  therefore  be  required 
to  elect  a  day  on  which  the  acts  of  trtapam 
were  to  be  proved. 

16.  TbBBFABS— iKBTBUOnOBB. 

In  trespass  by  a  tonant  against  her  land- 
lord, an  Instruction  that  a  landlord  has  no 
more  right  against  the  consent  of  tbe  tenant 
to  make  alterations  in  the  rented  premises  than 
an  outsider  was  not  objectionable  on  the  ground 
that  tbe  measure  of  damages  in  such  cases  is 
not  the  same. 

17.  Savb— Dahaqib. 

Where,  In  trespass,  there  was  no  question 
before  the  jury  nor  evidence  introduced  In 
regard  to  any  damages,  except  those  suffered 
by  plaintiff,  an  instruction  tliat  U  defendant 
trespaased  on  plaintiff's  premises,  he  must  re- 
spond In  damages  "for  all  the  consequences  of 
Ma  act,"  was  not  objectionable  as  allowing  a 
recovery  of  damages  other  than  those  suffered 
by  plaintiff. 

18.  SAUE— BOBDEN  OF  FbOOF. 

A  peison  not  bdng  presumed  to  consent 
to  trespasses  on  her  property  without  proof, 
an  auction  that  trespasses  were  committed 
without  her  consent  did  not  shift  the  burden 
of  proof  as  to  consent  from  the  defendant  to  the 
plaintiff. 

10.  BAUS— InBTBUCTIONS. 

Where,  in  trespass  by  a  tonant  against  her 
landlord,  it  was  only  contended  that  the  land- 
lord moved  a  part  of  the  house,  it  was  error  to 
diarge  that,  u  tha  jniy  believed  the  evldenoSk 
they  would  find  that  the  defendant  did  move 
"the  housa**  which  wu  in  plaintiff's  possession, 
etc. 

20.  Same— Damages. 

In  an  action  by  a  tenant  against  her  land- 
lord for  removing  part  of  a  houae  on  the  leased 
premises,  it  was  not  eiror  to  charge  that,  if 
tbe  jory  found  for  plaintiff,  tbey  should  give 
her  such  damages  as  would  compensate  her  f<^ 
all  tbe  InconveDience,  physical  pain,  or  mental 
anguish  proximately  caused  by  defendant's 
wrongful  act  and  in  estimating  her  dam^ea 
they  should  consider  the  character  of  the 
weather,  the  condition  of  the  house  or  room  In 
which  she  stayed,  any  exposure  to  her  proxi- 
mately caused  thereby,  or  auffeiing  whldi  the 
evidence  showed  reaolted  to  her  uerefrom,  or 
for  any  disease  prozlnmtely  caused  thereby. 

21.  Same— Plbadino  and  Pboot. 

In  trespass  by  a  tenant  against  her  land- 
lord for  the  removal  of  a  portion  of  a  boose  on 
the  leased  premises,  the  all^ationa  of  the  com- 
plaint should  describe  the  acte  of  violence 
claimed;  and,  issue  being  taken  thereon,  the 
proof  should  correspond  with  such  allegations. 

[Ed.  Note.— For  cases  in  point  aaa  voL  40; 
Cent  Dig.  Tfeqpaaa,  i  8S.] 
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22.  DAiuavs— PuHiTtvs  Damaqib. 
PomitiTe   damages   are  ncorerable  only 

when  the  wrongful  act  was  done  wantonly 
or  maliciously,  or  with  circametances  ot  ag- 
graTati<m. 

[Gd.  Note. — For  eases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages.  I  187 ;  vol.  46,  Cent  Dig. 
Trespass,  §  144.] 

23.  Teespa,9&— HiGHmrt  Bntbt  —  Unnbots- 

SABT  FofiCB. 
While  a  landlord  Is  not  gnilty  of  trespass 
by  entering  on  the  premises  after  the  expiration 
of  the  term,  i»  is  uabte  in  trespass  for  the  ex- 
ercise of  unnecessary  force  or  acts  ot  violence 
against  hfs  tenant  after  such  entry. 

24.  SAlfI^— Damages. 

In  trespass  by  a  tenant  against  her  land- 
lord for  the  removal  of  a  portion  of  a  building 
on  the  leased  premises,  the  tenant's  measure  of 
damages  was  the  damage  to  the  leasehold  and 
such  damages  as  the  toiant  personally  sustain- 
ed, and  not  the  damage  to  the  freehold  of  the 
landlord. 

26.  Damaobs  —  DsBTBUOiioiT   or  Pebsonai. 
Pbopbbtt. 

Where  damages  were  claimed  for  the  de- 
struction or  Injury  of  personal  property,  either 
the  value  of  the  property  destroyed  or  the  ex- 
tent of  the  damage  or  injury  must  be  proved. 

26.  Landlobd  and  Tskaut— Demise. 

A  demise  does  not  necessarily  import  a 
sealed  instnunait,  but  may  properv  Intdude  a 
parol  lease. 

27.  TbIAZ— iNSTBUOnONB. 

A  party  is  not  entitled  as  a  matter  of 
right  to  an  instruction  that  the  Jury  must 
''weigh  the  evidence  fairly  and  impartially, 
without  partiality  or  passion." 

28.  Afpeajj— Pbebtthptions. 

Id  the  absence  of  a  full  statement  of  the 
oral  charge  of  the  court,  It  will  be  presumed  on 
appeal  that  the  jury  were  properly  Instructed 
as  to  their  duty  in  weighing  the  evidence. 

Appeal  from  City  Court  of  Blrmln^iam ; 
W.  W.  Wlikerson,  Judge. 

"To  be  officially  reported." 

Action  by  Kate  Pope  against  Frank  F. 
Snedecor.  From  a  judgment  in  favor  of 
plalntU^  defendant  appeals.  BevenKd. 

The  con^lalnt  conalBted  of  five  cotrnts, 
all  of  which  wen  amended  In  respects  that 
need  not  be  noticed  before  the  trial  was 
«ntered  npmi.  The  first  connt,  as  amended, 
was  the  same  as  Code  1886,  I  336%  form  26, 
except  that  the  proiierty  upon  which  the 
trespass  was  alleged  to  have  been  committed 
was  described  as  "812  Sooth  18th  Street, 
In  the  dty  of  Birmingham,  Ala.,"  and  it  was 
farther  alleged  that  plaintiff  was  the  head  of 
a  family,  and  was  occupying  the  premises, 
with  her  family,  as  a  residence  at  the  time 
of  the  trespass.  Defendant  demurred  to  this 
count,  on  the  ground  that  the  laud  upon 
wMch  the  trespass  was  alleged  to  have  been 
committed  was  not  described  with  sufficient 
certainty.  The  demurrer  was  overruled. 
The  second  count,  u  amended,  was  as  fol- 
lows :  "Plaintiff  claims  of  the  defendant  the 
sum  of  $6,000  damages  in  this:  that  on,  to- 
wlt,  the  28th  day  of  February,  1802,  the  plain- 
tiff was  In  the  possession  of  the  following 
premises,  known  as  312  South  19th  street,  in 
the  city  of  Birmingham,  Ala. ;  that  plaintiff 
was  the  head  ot  a  family,  and  with  her  fami- 
ly  was  occupying  said  premises  as  a  resi- 


dence, and  plalntur  avecs  Oat  tbe  defendant 
broke  Into  and  altered  the  dwelling  hoose  In 
the  pwsesslon  of  the  plaintiff  and  sittiated 
on  the  pronlseB  aforesaid,  and  did  the  fol- 
lowing trespasa,  towlt,  tore  oat  the  chlnm^ 
of  said  house,  tore  up  l^e  roof  and  floor, 
severed  the  hooae  In  two  part^  tore  out  one 
side  ot  the  dining  room,  and  roidered  said 
premises  uninhabitable.!*  Defendant  demur- 
red to  this  count,  among  other  gronnds,  be- 
cause the  premises  trespassed  upon  was  not 
described  with  sufficient  certainty  and  that 
the  time  of  the  treweBs  was  not  Bbown  witb 
sufficient  certainty.  Tba  demurrer  was  ovec- 
raled.  The  third  count  as  amended,  was 
practically  the  same  as  the  second  count,  ex- 
cept that  It  contained  the  avwmoit  that  the 
treapasB  was  committed  while  plaintiff  "was 
BO  In  posBesBfam,"  and  avws  that  the  trespass 
was  committed  nnlawfnlly  and  against  plaln- 
tUTs  amsent  Dtfendant  demmred  to  this 
count  on  the  ground  that  the  pronlses  tres- 
passed tv<m  was  not  described  wltb  sufficient 
certainty.  The  dmnrrer  was  overniled. 
The  fonrth  count  was  practically  the  same 
as  the  second,  except  that  It  was  averred 
that  the  treq)aBS  was  committed  "upon  her 
reslda»»,  situated  at  812  South  lOth  street; 
In  the  dly  of  Birmingham,  Ala.,"  on  F^ra- 
ary  28,  1802.  It  was  not  averred  that  the 
premises  was  fn  plaintiff's  possession,  nor 
that  she  was  the  owdbt  of  rame  at  On  time 
of  the  trespasa.  Defendant  demurred  to 
this  count  on  grounds  that  need  not  be  no- 
ticed, and  tbe  court  overmled  the  donurrer. 
The  fifth  count  adcqjrted  all  of  the  first  count, 
and  added  thereto  matters  In  aggravation  of 
damages.  The  defendant  demurred  to  this 
count,  and  the  court  overruled  the  demurrer. 
Eadi  count  of  the  ccnnplalnt  allied  In  sub- 
stance that  the  {wemlses  wss  occupied  by 
plaintiff  and  her  family,  and  that  plalntUF 
was  the  bead  of  a  family  at  the  time  thereof 
and  in  aggravation  of  damages  averred  that 
plaintiff  and  her  family  suffered  great  physic- 
al pain  and  mental  anguish  and  were  made 
sore  and  sick,  or  that  plaintiff  and  her  fam- 
ily were  exposed  to  the  inclement  weather 
and  were  made  sore  and  side,  or  that  plain- 
tiff and  her  little  sister  were  caused  to  suf- 
fer greatly,  as  variously  expressed  in  the 
different  counts  of  the  complaint.  Plaintiff 
moved  to  strike  out  the  reference  to  plain- 
tllTs  family,  and  to  the  sufferings  of  h^*  fam- 
ily and  her  chlldrra,  on  the  grounds  that  the 
same  were  surplusage,  that  the  sufferings  of 
plaintiff's  children  constituted  no  proper  ele- 
ment of  damage,  and  that  plaintiff  could  not 
recover  for  injuries  suffered  by  or  wrwigs 
done  to  faer  children.  The  court  overruled 
the  motion.  The  defendant  filed  five  special 
pleas  besides  the  graeral  issu&  The  second 
was  "that  defendant  entered  upon  the  prem- 
ises described  in  the  complaint  by  and  with 
the  consent  and  license  of  the  plaintiff." 
Plaintiff  demurred  to  tills  plea  on  the  grounds 
that  the  plea  did  not  doty  the  all^tlCHia  at 
the  complaint,  nor  ccmfess  and  avoid  them. 
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and  that  tt  did  not  show  that  defendant  had 
consent  and  license  of  plaintiff  to  commit  the 
trespasa  Thla  demurrer  was  overmled. 
The  other  pleas  were  as  follows:  "(3)  That 
defendant  was  the  owner  of  the  premises  np- 
on  which  said  trespass  la  alleged  to  have  been 
committed.  (4)  That  the  premises  upon 
which  Bald  trespass  Is  allured  to  have  heea 
committed  was  the  freehold  of  defendant  at 
the  time  thereof.  <6)  That  the  acts  com- 
plalned  of  were  done  by  plalntlCTs  leave. 
(6)  That  defendant's  entry  upon  said  premi- 
ses was  in  a  peaceful  manner  and  wltiiont 
force,  and  that  same  was  defendant's  free- 
hold."' Plalntifr  Joined  Issue  on  defendant's 
third,  fourth,  and  sixth  pleas,  and  replied 
specially  to  the  third,  fourth,  and  slztti  pleas 
that  at  the  time  of  the  trespass  plaintiff  was 
In  possession  noAer  a  lease  begbraing  Febm- 
ary  11,  1902,  and  ending  March  11,  IdOZ.  De- 
fendant demurred  to  this  special  replication 
on  the  ground  that  same  tendered  an  Im- 
material Issue  and  that  the  lease  under 
which  plaintiff  claimed  to  be  in  possession 
was  not  snffldently  described.  The  court 
OTMTuled  the  demurrer.  By  r^Ucatlon  4 
plaintiff,  answering  the  third  plea,  alleged 
that  at  the  time  of  the  trespass  plaintiff  was 
In  possession  of  the  premises  "nnder  a  de- 
mise from  the  defendant  for  a  term  which 
bad  not  then  expired."  Defendant  demurred 
to  this  T^lleatlon  on  the  ground  that  the 
lease  under  which  plaintiff  was  In  possession 
was  not  snffldently  described.  This  demur- 
rer was  overmled.  Defendant  joined  Issue  on 
plaintiff's  repUcatlMis,  and  rejoteed  specially 
that  the  acts  complained  of  wen  done  1^ 
plalnturs  leave. 

On  the  trial  the  evidence  for  the  plaintiff 
tended  to  show  that  for  more  than  a  year 
prior  to  F^mary,  1902,  plaintiff  had  oc- 
cupied a  building  No.  812  South  19th  street 
Birminf^am,  Ala.,  as  a  residence  for  herself 
and  her  four  children,  as  a  tenant  of  cme  Tay- 
lor; that  plaintiff  was  renting  the  house  for 
a  monthly  rental  of  $12.50 ;  that  she  did  not 
bare  the  house  rented  for  any  certain  length 
of  time,  it  being  the  agreement  with  her  land- 
lord, Taylor,  that  she  could  leave  the  house 
at  any  time,  and  that  he  could  take  posses- 
Bi<Hi  of  the  house  at  any  time;  that  on  Feb- 
ruary 12,  1902,  Taylor  notified  her  that  he 
had  sold  the  premises  to  defendant ;  that  she 
paid  her  rent  to  Taylor  up  to  February  11th ; 
that  on  February  27th  def^dant  notified 
plaintiff  that  he  bad  bought  the  property  and 
intended  to  make  Improvements  on  the  prem- 
ises, nothing  being  said  as  to  what  plaintiff 
would  do  while  the  Improvements  were  be- 
ing made ;  that  on  February  2Sth  defendant's 
workmoi  came  on  the  premises  and  made 
preparations  to  move  the  house;  on  March 
Ist  the  workmen  returned  and  took  down  one 
of  the  dilmneys;  that  on  March  3d  the 
workmen  returned  and  moved  the  two  front 
rooms  of  the  house;  that  the  weather  was 
bad  during  the  time  the  house  was  being 
S9S0.— 21 


moved;  that  plaintiff  was  the  head  of  her 
family,  and  objected  to  the  house  betog 
moved;  that  plaintiff  had  four  small  chil- 
dren, and  that  she  and  her  children  suffered 
Inconvenience  and  discomfort  by  reason  of 
the  changes  In  the  house;  that  plaintiff  left 
the  premises  March  14th.  The  evidence  for 
the  defendant  tended  to  show  that,  before 
beginning  to  make  the  alterations  In  the 
house,  he  had  obtained  plalntUfs  consent  to 
make  same,  and  had  agreed  to  reduce  her 
rent  on  account  of  the  inconvenience  to 
which  she  would  he  subjected;  that  plaintiff 
did  not  object  at  any  time,  and  was  Incon- 
venienced very  little  on  account  of  the  altera- 
tions, was  not  made  side  and  suffered  no 
pain,  neither  she  nor  her  family,  on  that  ac- 
count; that  the  trade  for  the  premises  be- 
tween defendant  and  Taylor  was  made  Feb- 
ruary 7, 1902,  and  on  the  same  day  defendant 
gave  plaintiff  notice  to  vacate  within  30  days 
from  that  date,  as  he  wished  to  make  Im- 
provements; that  upon  the  delivery  of  the 
notice  to  defendant  she  said  she  would  not 
require  notice,  but  would  vacate  In  a  day  or 
two,  and  that  subsequently,  before  beginning 
to  make  the  alterations,  defendant  made  the 
agreement  with  plaintiff,  giving  her  permis- 
sion to  stay  on  the  premises  while  same  were 
being  made ;  and  that  the  lease  held  by  plain- 
tiff was  a  verbal  one.  On  the  examination 
of  one  Pearl,  a  witness  for  plaintiff,  she 
testified  r^arding  her  relations  with  plain- 
tiff, and  that  she  had  frequently  visited  her, 
and  was  asked  the  following  questions  by 
defendant:  "How  do  you  happen  to  know 
where  plaintiff  lives?"  to  which  question  the 
plaintiff  objected,  the  court  sustained  the 
objection,  and  def^dant  excited.  One  Lucy 
Harris,  a  witness  for  plaintiff,  stated  on 
cross-examination  that  plaintiff  had  dinner 
with  ber  on  the  day  the  house  was  moved. 
Being  examined  as  a  witness  in  her  own  be- 
half, plaintiff  was  asked  the  following  ques- 
tion by  her  attorney:  "Did  you  have  any 
dinner  the  day  they  began  work  on  the 
Iiouse?"  to  which  question  the  defendant  ob- 
jected. The  court  overruled  the  objection, 
and  defendant  excepted,  and  the  witness 
answered:  "I  had  no  dinner  on  the  day 
tbey  began  to  move  the  house."  Defendant, 
being  examined  as  a  witness,  was  asked : 
"What  did  your  workman,  Henderaon,  tell 
you  about  getting  plalntlflTs  consent  In  writ- 
ing to  make  the  alterations  in  the  premises?" 
to  which  question  the  plaintiff  objected,  the 
court  sustained  the  objection,  and  the  defen- 
ant  excepted.  One  Henderson,  a  witness  for 
defendant,  was  asked:  "Whether  or  not  the 
city  police  headquarters  was  near  this  prem- 
ises?" to  which  question  plaintiff  objected, 
the  court  sustained  the  objection,  and  de- 
fendant excepted.  Defendant  having  testi- 
fied that  negotiations  with  Taylor,  the  prior 
owner,  for  the  purchase  of  the  propwty  had 
been  poidlng  for  several  months  before  the 
trade  was  dosed,  said  Taylor  was  examined 
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hj  plalntU^  and  aaked:  "How  long  did  ne- 
gotiations pend  before  tba  trade  tat  the 
premiaes  was  closed  7~  to  wbicb  qnestlui  tibe 
defendant  objected,  the  court  oTermled  the 
objection,  defendant  excepted,  and  the  wit- 
ness answered  that  negotiatl(ms  bad  beoi 
pending  for  two  or  three  wedca.  In  the 
course  of  the  trial  it  appeared  that  Ja(^ 
were  pot  under  the  house  on  February  28, 
ISOZ,  but  that  the  house  waa  not  disturbed 
until  March  Ist,  and  from  that  time  until 
March  14tb  the  alleged  acts  of  trespase  ccm- 
tlnued.  Defendant  objected  to  all  evidence 
of  trespasses  conunltted  on  any  day  other 
than  F^mary  28tb.  the  date  allied  in  the 
complaint  The  court  overruled  the  objec- 
tion, and  defendant  excepted.  Vpaa  the  con- 
clusion of  the  evidence  the  defmdant  moved 
the  court  to  require  the  plaintiff  to  elect 
which  of  the  several  trespaaees  shown  by 
the  evidence  she  would  rely  tm  for  a  recov- 
ory.  The  court  overmled  the  motloii,  and 
defendant  excepted. 

Upon  the  Introductirai  of  all  the  evidence 
the  court,  in  its  oral  charge  to  the  Jury, 
charged  them,  among  other  things,  as  follows : 
*'A  landl<ffd  has  no  more  right  against  the 
conaoit  of  the  tenant  to  make  alterations 
in  rented  premises  than  an  outside.  •  *  • 
If  defendant  had  trespaased  on  plalhtUTa 
premises,  he  must  respond  in  damages  for  all 
the  conseQuences  of  his  act  *  •  *  The 
burdoi  of  proof  Is  on  defendant  to  show  tMt 
plaintiff  consulted  to  the  making  of  the  alter- 
ations In  the  hou8&  •  •  *  The  law  im- 
poses punitve  damages  as  a  punishment" 
To  which  several  portions  of  the  oral  charge 
of  the  court  the  d^endant  excited.  The 
court  at  the  request  of  the  plaintiff,  gave 
the  following  written  charges  to  the  Jury,  to 
the  giving  of  which  the  defendant  excepted : 
(1)  The  court  charges  the  Jnry  that  If  th^ 
believe  the  evidence  in  this  case,  they  will 
find  that  the  plaintiff  was  In  the  rightful  pos- 
seeston  of  the  premises,  No.  812  South  10th 
street,  In  the  cll7  BlmlTigham,  when  the 
house  «i  said  premiaes  was  moved  1v  the 
defendant  (2)  The  court  charges  the  Jury 
tha^  If  they  brieve  Ha  evidence  in  this  caa^ 
they  win  find  that  the  defmdant  did  move 
tiie  house  whidi  was  in  possession  of  the 
plalntlfl;  vis.,  812  South  lOth  street  (8)  The 
court  charges  the  Jury,  If  they  find  for  the 
plalntlfl,  and  If  they  believe  frwn  Ihe  evld«ice 
that  the  defendant  wantmly  and  wHlfally 
moved  said  house,  then  the  Jury  may  give 
punitive  damages,  If  tiuy  see  At  (4)  The 
comrt  diarges  the  Jury,  If  they  find  for  the 
plalntlCC,  they  would  give  the  plalntlfl  sndi 
damages  as  will  compensate  her  for  all  of  the 
Inconvenience,  physical  pain  or  suffering,  or 
mental  anguish  proximately  caused  by  de- 
fendant's wrongful  act  (0)  fHie  court  charg- 
es the  Jury  that  If  th^  find  for  the  plaintiff. 
In  estimating  her  damages  they  may  take  Into 
consideration  the  character  of  the  weather. 


the  condition  of  the  house  or  room  In  which 
she  stayed,  any  exposure  to  her  proximately 
caused  thereby,  any  suffering  which  the  evi- 
dence showed  resulted  to  liar  ttierefnan,  or 
for  any  disease,  if  the  evidence  shows  that 
any  disease  was  proximately  caused  there- 
from." TtM  defendant  requested  28  apedai 
chargee,  which  the  court  refused,  and  he  ex- 
cited. It  is  only  necessary  to  set  oat  Nob. 
26  and  28,  which  were  as  follows:  **(26) 
A  verbal  lease  from  month  to  month,  or  tor 
less  than  a  year,  la  not  a  'demise,*  within  the 
meaning  of  plaintiff's  r^Ilcationa  numbered  4 
and  5,  and  I  charge  you  that  there  la  no  evl- 
dKice  that  defendant  made  a  demise  to  plain- 
tiff, or  that  plaintiff  was  In  possession  under 
a  demise  from  defendant  at  the  time  the 
alleged  Injury  was  committed  and  that 
yon  must  find  against  plaintiff  on  her 
aald  replications  4  and  6.  •  •  •  (28) 
In  considering  this  case,  you  must  not 
be  influenced  by  sympathy,  partiality,  or 
passion.  Tou  must  not  be  partisans  of 
either  party.  You  must  consider  the  case 
fahrly  and  impartially.  You  have  no  right 
to  take  from  one  or  to  give  to  another, 
but  It  is  your  whole  duty  to  render  a  true  ver- 
dict according  to  the  evidence." 

There  were  verdict  and  Judgment  for  plaln- 
tlfl, and  defendant  appeala  The  aeslgn- 
mente  of  error,  69  tn  number,  are  considered 
by  the  court  s»iatim,  and  are  aa  follows: 
(1,  2,  8)  The  court  erred  in  overruling  ap- 
pellant's motion  to  strike  out  Indicated  por- 
tions of  thd  third,  fourth,  and  fifth  counte  of 
the  cunplaint  (4  to  T)  The  court  erred  in 
overruling  ai^ltanf  a  donnrrer  to  the  first, 
second,  third,  and  fourth  counts  of  the  com- 
plaint (8)  The  court  erred  in  sustaining 
appdlee's  demnrror  to  appelant* s  sectmd 
plea.  (9,  10,  11)  The  oonrt  ored  in  over- 
ruling app^lanti^  donorrw  to  appellee's 
second,  fourth,  and  fifth  replications.  (12) 
The  court  wred  In  ■nstalning  - appellee's  ob- 
jection to  the  question  asked  the  witness 
Pearl.  (18)  The  conrt  flned  In  ovemillng 
appellant's  objection  to  the  question  propoun- 
ded to  plalntlfl  by  her  attorney.  (14)  The 
court  erred  in  sustaining  appellee's  objection 
to  the  qt^tion  propounded  by  appellant  to 
appellee.  (15)  The  court  erred  In  snstaining 
appellee's  objectlfm  to  .tiie  qnestlon  ivoponn- 
dfid  by  appellant  to  Henderson.  (16)  The 
court  wred  in  overruling  appellant's  objection 
to  the  question  iff<^unded  bj  a^ipellee  to  the 
wltoess  Taylor.  (17  to  28)  The  conrt  erred 
in  overruling  aivellanfa  obJectl<Hi  to  evidence 
of  trespasses  committed  on  dates  other  than 
February  28,  1902,  and  In  ovrarollng  appel- 
lant's motion  to  requh%  plalntlfl  to  elect 
which  of  the  several  trespasses  shown  1^  the 
evidoice  plaintiff  would  rely  on  fW  a  recov- 
ery. (24,  2S,  26,  27)  The  oonrt  erred  in  the 
several  portions  of  the  oral  diarge  to  which 
exertions  were  reserved.  (28  to  S3)  The 
court  vred  In  giving  appellee's  written  cbai^ 
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ges,  numbered  1, 2, 8, 4,  and  BL  (SS  to  60)  The 
conrt  erred  In  reftulng  appellant's  written 
charges,  numbered  ttom  1  to  28. 

Ge(»-Ke  Hnddlestni.  fx  appelant  Trank 
8.  White  &  Sons,  for  ^pMeai 

SIBfPSON,  J.  OlilB  was  an  action  by  ap* 
p^ee  (plaintiff)  against  appellant  (defend- 
ant) tat  damagea  tor  a  trespaas  claimed  to 
lum  ben  cmnmitted  bj  appellant  on  the 
ivamlaea  occnpted  by  appellee  as  tenant  of 
appellavt  Tbe  aaalgnments  of  error  are 
nnmeroas,  and  we  will  take  tbem  up  in  the 
order  in  whldi  they  are  noticed  In  tbe  brief 
of  appellant: 

1.  Tbe  aaalgnmenta  mnnbered  1  to  8;  In- 
-doslTe,  claim  ttiat  tbe  eoart  arred  In  refoslng 
to  strike  llioBe  parta  <tf  eonnti  8,  4,  and  6 
which  mentioned  the  snfferlnga  at  plalntUTa 
family.  Thla  court  will  not  ravmse  on  ac- 
count  of  the  refusal  to  strike,  as  the  matter 
may  be  remedied  by  objection  to  testimony 
and  reqneatlns  proper  etaargea.  In  addition, 
we  IkM  that  In  the  preaoit  case  the  auc- 
tions do  not  neceaaarlly  mean  that  plaintiff 
was  proposing  to  reovrer  for  physical  pain 
and  mental  angnlah  anfFered  by  tbe  family; 
bat  tbe  &ct8  Btated  Indicate  tbe  financial 
damage  to  tbe  plalntlfl;  as  w^  aa  the 
mental  angvlab  which  she  may  tasTe  anf- 
fa«d,  and  ahow  ttie  astent  of  tha  Injury 
Inflicted  by  defendant  Ala.  O.  B.  B.  Go.  t. 
Bellera.  93  Ala.  9.  0  South.  87S,  80  Am.  St 
Bep.  17. 

X  Tbe  assignments  from  4' to  7.  Incln- 
alT^  raise  tbe  point  that  the  description  of 
tbe  premises  "312  Sontb  19tb  street  In  the 
dty  of  Birmingham,"  Is  not  sufficient  The 
deecriptlon  was  sufficient  to  Inform  the  de- 
fendant SB  to  tbe  premises;  and  If,  as  sug- 
gested, there  might  hare  been  no  such  prem- 
ises. It  was  easy  for  defendant  to  bring 
that  up  by  proper  plea.  On  the  contrary, 
the  court  judicially  knows  that  this  is  the 
usual  way  of  designating  property  In  dtl^ 
from  which  any  person  of  ordinary  Intel- 
ligence could  readily  know  the  property 
refearred  to.  Bess^er  Land  AlminvTement 
Oo.  T.  Jenkins.  Ill  Ala.  185,  18  South. 
56S,  S6  Am.  St  Rep.  26. 

8.  The  donurrer  to  the  second  count  of 
the  complaint  should  have  been  sustained, 
as  sold  count  foils  to  allege  the  time  when 
said  trespass  was  committed.  21  Bncy.  PL 
&  Pr.  811;  Kendall  t.  Bay  St  Brick  Co- 
rn Mass.  682;  Ol^n  t.  Garrison,  17  N.  J. 
law.  1. 

4.  There  was  no  error  In  sustaining  the 
demurrer  to  the  second  plea  of  defendant 
Said  plea  did  not  deny  the  real  graTam^n 
of  tbe  charge  of  trespass,  which  was  tbe 
tearing  down  of  a  portion  of  the  house. 
Also  the  expression  **tbe  premises  described 
in  the  complaint"  is  of  doubtful  meaning. 
If  It  means  simply  "lot  S12,**  the  defendant 
might  hare  been  on  said  "lo^'  by  permis- 
sion or  Ucenae,  and  yet  not  have  a  llcoiae 


or  permission  to  enter  upon  the  bouse 
situated  on  said  lot  As  to  the  general 
question  Intended  to  be  raised  that  a  party 
who  enters  peaceably  under  permission  can- 
not afterwards  become  a  trespasser:  In  the 
Six  Carpenters'  Case  (8  Coke.  146a)  it  la 
said  that  It  was  resolved  by  tbe  court  that 
"when  an  entry,  authority,  or  license  Is 
given  to  any  one  by  the  law,  and  he  doth 
abuse  It  he  shall  be  a  trespasser  ab  Initio; 
but  where  on  entry,  authority,  or  license  Is 
given  by  the  party,  and  be  abuses  It  then 
be  must  be  punished  for  his  abnse^  but 
sball  not  be  a  trespasser  ab  Initio."  It  is 
singular  that  while  this  expression  to  this 
celebrated  case  has  been  made  the  text  of 
many  dedslons  stoce,  and  is  stUl  the  law, 
yet  It  was  merely  a  dictum,  as  the  defendant 
merely  refused  to  pay  for  a  quart  of  wine 
after  having  paid  for  a  previous  one,  and  the 
real  decision  of  tbe  case  was  simply  that 
the  nonfeasance  was  not  a  trespass.  1 
Smith's  Leading  Cases  (Hare  A  Wallace'a 
notes)  Ik  210.  While  some  authorltlea  seem 
to  have  misundmtood  tbe  second  clause 
of  this  stetement  of  the  law  to  the 
extent  of  Intimating  that  one  who  goes  In- 
to another's  premises  by  his  permission 
aannot  be  guUty  of  trespass  at  all,  we  hold 
that  the  emphaj^  Is  on  the  words  "ab  Ini- 
tio," and  that  although  sudi  a  perscm  Is  not 
a  treqwsser  "ab  Inltto."  yet  he  la  a  treQws»- 
er  from  the  time  wbn  he  goes  beyond 
the  pnipose  for  which  he  was  permitted 
to  ttiter.  Soffem  Townsend,  9  Johna. 
89;  6  Waltfa  Acttons  ft  Defenses,  Pl  87; 
Dnmont  Smith,  4  Denio,  818;  Stone  t. 
Knappt  29  Vt  001;  milard  on  Tort%  (4tb 
ed.)  p.  180^  I  80;  3  laggard  on  Torte,  pp^ 
680^  681.  Bald  plea  professed  to  answCT 
all  of  the  counts  of  the  complaint  and,  even 
If  It  could  be  held  to  be  an  answer  to  one, 
whldi  we  do  not  hold.  It  cotatoly  ooold  not 
bo  to  all  of  tliem ;  tiie  entry  not  eroi  being 
an  dement  of  some.  First  National  Bank 
of  Blrmlmiham  t.  First  National  Bank  of 
Newport  Ala.  880,  S85.  22  South.  976; 
Smith  T.  Dick.  96  Ala.  811,10  South.  846; 
Foster  T.  Napier,  78Als.D96;Oalbreath  t. 
Cole.  61  Ala.  189. 

5.  The  nlntb  and  eleventh  assignments  of 
error  are  not  sustained.  It  Is  not  neces- 
sary to  set  out  tbe  entire  lease  contract  to 
in  the  replication,  as  that  was  a  matter  of 
evidence,  to  which  prefer  objections  could 
be  ui^ed  when  it  was  offered  In  evidence. 
The  replications  allied  the  material  facta 
that  there  was  such  a  lease,  that  It  had 
not  expired,  and  that  plalntilt  was  in  pos- 
session under  said  lease;  and  this  applies, 
also,  to  the  fourth  and  fifth  replications. 
While  it  Is  true  that  It  Is  In  the  [ffovlnce  of 
the  court  to  construe  contracts  and  written 
instruments,  yet  It  does  not  follow  that  all 
contracts  and  written  Instruments  which  are 
to  be  Introduced  to  erldraice  ore  to  be  set  out 
to  full  to  the  pleadings. 
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6.  The  twelfth  anlgnment  of  error  1b  not 
sustained.  The  record  does  not  disclose 
what  tile  purpose  was  in  propounding  the 
question,  Dor  how  it  was  relevant,  nor 
does  it  disclose  what  the  grounds  of  ob- 
jection to  it  were.  The  presumption  is 
that  the  court  was  correct 

7.  Referring  to  the  thirteenth  assignment 
of  error:  The  defendant  had  brought  out 
by  cross-examination  facta  In  regard  to  the 
dinner  of  the  plaintiff  on  the  day  the  "house 
was  moved."  It  was  legitimate  to  question 
her  about  that  dinner,  but  the  question 
seems  to  have  been  about  whether  she  had 
dinner  on  the  day  "they  began  work  on  the 
house,"  which  was  irrelevant,  though  it  does 
not  seem  to  be  a  matter  which  oonld  have  any 
influence  on  the  case  one  way  or  the  other. 
However  that  may  be,  the  question  was  not 
answered  at  all,  and  the  answo-,  which 
was  not  responsive  to  the  question,  might 
have  been  excluded  on  motion,  if  not  proper. 
So  we  do  not  see  that  there  was  any  wor 
of  which  defendant  could  complain  In  this 
matter. 

8.  The  question  Involved  in  the  fimrteentb 
assignment  of  error  waa  clearly  hearsay,  and 
prc^riy  excluded. 

9.  It  was  entirely  Immaterial  to  the  ia- 
ftues  invfrtved  in  tbla  case  whether  or  dr 
plaintiff  complained  to  the  poUoe  authorl- 
ties;  CMuequoatly  the  fifteenth  assignment 
of  error  is  not  sustained. 

^  IOl  Tbe  sixteenth  assignment  of  error  Is 
sustained.  The  matter  inquired  about  was 
wholly  Immaterial  ta  the  issues  Involved 
in  the  case. 

11.  The  assignments  of  error  numbered 
from  17  to  23,  inclusive,  raise  the  question 
wheth»  cx  not,  "when  a  trespass  is  al- 
l^ed  to  have  occurred  on  a  day  certain,  no 
alIegati(Hi  of  continnando  or  trespass  <m 
divers  days  being  made,"  proof  la  admis- 
sible of  a  numbef  of  separate  trespasses, 
or  of  a  continuing  trespass  covering  sev- 
eral days  at  a  time  and  involving  a  number 
of  separate  entries;  also,  whetha  a  plain- 
tiff in  such  case  may  be  required  to 
elect  on  which  of  a  number  of  different 
trespasses  on  different  days  she  will  rest  her 
case.  We  hold  that  In  such  case,  while 
the  plaintiff  is  not  confined  to  the  exact 
day  mentioned,  yet,  having  hw  com- 
plaint claimed  only  for  a  trespass  committed 
on  a  certain  day.  without  a  continuando, 
she  is  confined  to  a  recovery  for  a  trespass 
on  some  one  day,  and  may  be  required  to 
elect  some  day  In  which  the  acts  of  tres- 
pass are  to  be  proven.  21  Ency.  Pi.  &  Pr. 
p.  814 ;  Kendall  v.  Bay  St.  Brick  Co.,  supra ; 
Pierce  v.  Pickens,  16  Mass.  470.  Consequent- 
ly the  court  erred  in  the  matters  referred  to 
in  said  assignments.  In  so  far  as  they  con- 
travened the  principle  Just  stated. 

12.  Assignment  24  Is  not  sustained.  The 
fact  that  the  measure  of  damages  may  be 
different  does  not  cliange  the  principle  that 
the  landlord  has  no  more  right  to  invade  the 


house  of  tiie  tmumt  fluu  an  onfaiUIer  would 
have. 

18.  Assignment  2S  Is  not  sustained,  as 
there  was  no  question  before  tlie  Jury,  and 
no  evidence  Introduced,  in  regard  to  any 
damages,  except  those  sustained  by  plain- 
tiff. The  expression  "all  the  consequences 
of  this  act"  refer  to  the  consequences  as  to 
the  plaintiff,  and.  If  the  defendant  thought 
that  the  Jury  might  misunderstand  it,  he 
could  have  asked  for  a  qualifying  charge. 

14.  A  person  is  not  presumed  to  consent 
to  trespasses  on  her  property  wlthoDt  proof, 
and  the  all^titm  that  tre^sses  were 
committed  without  her  consent  does  not 
shift  the  burden  of  proof  as  to  crasent 
^m  the  defendant  to  tbe  plaintiff.  Con- 
sequentiy  assignment  26  la  not  sustained. 

10.  Assignment  27:  The  criticism  of  this 
part  of  the  court's  charge  Is  hypercrlticaL 

18.  Assignments  28  and  29  are  sustained, 
as  there  is  no  evidence  that  defendant 
moved  "the  house,"  hut  only  a  part  of  it 

17.  There  was  no  error  in  the  giving  of 
charges  4  and  0  requested  by  the  plaintiff, 
knentloned  In  tlilrfy-first  and  thirty -eeeond 
asslgnmoits  ot  error,  for  the  reasons  stated 
supra  in  regard  to  assignment  26. 

What  has  been  said,  with  the  following 
additional  statemrats,  will  dispose  of  the  re- 
maining asirignments  of  error,  which  refer 
to  charges  requested  by  the  defendant  and 
refused,  to  wit: 

18.  The  allegatlonj  of  the  complaint  must 
describe  the  acts  of  violence,  so  that  Issue 
may  be  taken  thereon,  and  the  proof  must 
correspond  with  the  allegations. 

19.  Punitive  damages  are  recoveraUe  only 
when  the  wrongful  act  was  done  wantonly, 
or  matldoasly,  or  with  circumstances  of 
aggravation.  Oarrett  v.  Sewell,  106  Ala. 
521,  18  South.  787;  1  Addison  on  Torts, 
(Woods'  Ed.)  p.  469,  note  1.  After  the  ex- 
piration of  the  term  of  tenancy  the  land- 
lord is  not  guilty  of  trespass  by  entering 
on  the  premises,  but  he  may  make  himself 
liable  by  acts  of  violence  or  unnecessary 
farce  after  he  enters. 

20.  Tbe  damages  recoverable  bj  the  ten- 
ant are  only  those  which  be  sustains;  that 
Is,  the  value  of  the  damage  to  the  leas^ 
hold,  and  sudi  damages  as  the  tenant  may 
personally  sustain,  and  not  the  damage  to 
the  freehold  of  the  landlord.  2  Jaggard  on 
Torts,  p.  666. 

21.  Where  damage  Is  claimed  for  the  de- 
struction or  Injury  of  personal  property,  the 
value  of  the  jmperty  destroyed  or  the  ex- 
tent ot  the  damage  or  Injury  should  be 
proved,  in  order  to  enable  the  jury  to  ren- 
der an  intelligent  verdict 

22.  The  objection  to  the  use  of  the  word 
"demise"  is  too  technical.  A  demise  does  not 
necessarily  Import  a  sealed  instrument;  1 
Rapalje  &  Lawrence's  Law  Dictionary,  p. 
871;  Magee  v.  Fisher,  8  Ala.  820. 

23.  While  It  Is  propw  to  Instruct  the  jury 
that  they  must  "weigh  the  evidence  fairly 
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and  Impartfallr,  without  partlallt7  or  pas- 
aioD."  It  iB  not  to  be  presamed  that  they 
will  do  otherwise,  and  snch  an  Instruction 
iB  not  a  matter  of  right,  eapedally  aa,  In  the 
absence  of  a  fnll  statement  of  the  oral 
charge  of  the  comt,  It  will  be  preaiiined  that 
the  Jnry  were  pn^erlr  Inatmcted  In  that 
partlcnlar. 

The  Jadgment  of. the  court  la  rerwaed, 
and  the  cause  remanded. 

McGIiBLLAN,  C.  J.,  and  TT80N  and 
ANDCBSON,  13^  concor. 


HENRY  T.  BROWN, 
fflnpreme  Goort  of  Alabama.  Miv  11,  1906.) 

1.  Axmaax  Possesbioit — Gohtiauitx  of  Pob- 

8B8SION. 

It  is  an  Indispensable  element  of  adverse 

SOBseseioD  that  It  must  be  continuous,  aud  evi- 
snce  that  a  decedent  at  one  time  was  in  jms- 
sasslon  of  land  and  claimed  it  is  not  sufficient 
to  give  title  as  against  the  owner  of  the  l^ral 
title,  where  It  is  not  shown  that  deceased  ex- 
ercised any  act  of  ownership  over  the  land  for 
a  number  ot  years  before  his  death. 

[Ed.  Note. — ^Tor  cases  In  p<^t.  rirt.  1, 
Gent  Dig.  Adverse  Possession.  |  227.] 

2.  Saiu— Gou)B  or  Tnue. 

If  it  appears  from  an  instrument  that  it 
was  the  intention  of  the  ^ntors  to  transfer 
lands  described  to  the  grantees  in  division  of 
an  estate,  it  is  sufficient  to  coustitute  color  ot 
title  in  the  grantees  to  support  an  adverse  poa- 
sessioD,  altboufch  it  may  lack  apt  words  of  con- 
veyance, technicallr  speaking;  nor  is  it  neces- 
sary that  the  grantors  should  have  tuid  title. 
8.  SAlfS— Bhtet  ahd  Occdpatioh. 

Whm  a  vendor  conveys  two  separate  and 
distinct  tracts  of  land,  to  only  one  of  which  he 
has  title,  an  entry  npon  and  occupation  of  that 
tract  by  the  grantee  will  not,  without  more, 
operate  as  a  duseliln  of  the  owner  ot  the  other 
tract,  so  aa  to  constitute  an  adverse  possession 
by  such  (rraotee. 

4.  Sake— Claqc  ot  OwnniSHip— Bvidbncb. 

Claim  of  ownership  by  one  In  possession 
of  lands  Is  an  Ingredient  of  adverse  possession, 
and  may  be  shown  by  his  declarations  while 

In  possession. 

[Ed.  Note. — ^Tor  cases  In  point,  see  vol.  1, 
Gcat.  Dig.  Adverse  Possession,  8  65;  vol.  20, 
Cent.  Dig.  Evidence,  <f  1111.  1118.] 

6.  Trial — Objections  to  Bvi&ekck. 

▲  party  who  rests  his  objection  to  evidence 
on  a  specified  ground  must  be  fteld  to  have 
waived  all  others. 

Appeal  from  Circuit  Court,  Mobile  Ooanty ; 
Wm.  S.  Anderson,  Judge. 

Action  by  Mary  H&itj  against  Michael 
Brown.  Judgment  for  defendant*  and  plaln- 
tttf  appeals.  Reversed. 

The  appellee  claimed  title  by  adverae  pOB- 
Jeaalon  under  coltnr  of  title,  and  offered  tn 
evidence  an  the  trial  the  following  Inatm- 
ment  as  color  of  title,  and  also  to  show  the 
extent  ot  his  poaBesdon  under  claim  ot 
ownership :  "State  of  Alabama,  Mobile  Coun- 
ty. Know  all  men  tiieae  presentB,  that 
we,  the  nnderBlgned  heirs  of  ttie  estate  of 
Fnnklln  Brown,  deceased,  hereby  agree  that 
Michael  Morgan  Brown  and  Alexander  8. 


Brown  have  all  the  sonth  half  of  section  (14) 
T.  S  9.,  R.  4  W.,  and  that  Eliza  E.  Brown 
and  Hagar  Brown  have  the  N.  W.  %  of  the 
8.  W.  %  and  the  S.  B.  %  of  the  S.  W.  %  and 
W.  %  of  8.  E.  %  section  23,  T.  8  S.,  R.  4  W., 
as  tiielr  entire  Interest  In  the  real  estate  of 
said  estate,  and  that  no  other  dower  or  in- 
terest be  allowed  the  wife  or  the  above-named 
,  heirs  of  the  «tate  of  Franklin  Brown.  This 
being  in  accordance  with  the  last  will  and 
testament  of  said  Franklin  Brown,  we  here- 
by relinquish  all  interest  In  the  abore-de- 
her 

scribed  lands.   Rosa  X  L.  Howell.  Alice 
mark 

Howell.  Mary  A.  HowelL  Elizabeth  Allen. 
Isabella  Whatley.  8usan  A.  Brown."  The 
plaintiff  objected  to  the  Introduction  of  aald 
paper  in  evidence,  the  court  overruled  the 
objection,  and  the  plaintiff  excepted. 

Upon  the  Introduction  of  all  the  evidence, 
the  plaintiff  requested  the  court  to  give  the 
following  written  charges  to  the  jury,  which 
the  court  refused  to  give,  and  the  plaintiff 
excepted:  "(I)  The  court  charges  the  Jury, 
If  they  believe  the  evidence,  tbey  must  find 
for  the  plaintiff.  (3)  The  court  charges  the 
jury  that  In  this  case  the  defendant  must 
show  such  acta  of  possession  of  the  land  sued 
for  as  ousted  the  plaintiff  of  her  construc- 
tive possession,  and  If  be  has  not  shown  such 
acts  of  possession  tbey  must  find  for  the 
plaintiff."  The  court  gave  the  following 
written  charges  to  the  Jury  at  the  request  of 
the  defendant,  to  the  giving  of  which  the 
plaintiff  excepted:  "(1)  The  court  charges 
the  Jury  that  If  defendant  Michael  M.  Brown 
moved  on  a  part  of  the  land  described  In  the 
I  deed  offered  in  evidence  In  1880,  and  lived 
there  and  had  possession  openly,  and  claimed 
to  own  the  land  described  In  said  deed,  then 
you  should  find  for  the  defendant  (2)  The 
court  charges  the  jury  that  It  Is  only  neces- 
sary for  the  Jury  to  be  reasonably  satlsfled 
from  the  evidence  that  Brown  went  Into  pos- 
session under  a  color  of  title  and  had  posses- 
sion of  the  lands  for  ten  years  and  that  his 
possession  was  open  and  notorious  and  con- 
tinuous for  ten  years  to  find  for  the  defend- 
ant. (3)  The  court  charges  the  Jury  that  If 
they  believe  from  the  evidence  that  the  de- 
fendant entered  on  the  8.  W.  %,  section  14, 
T.  3  8.,  R.  4  W.,  under  a  deed  embracing  the 
8.  E.  ^  of  said  section,  and  If  the  defendant 
was  In  the  actual  possession  of  any  part  of 
the  land  described  In  said  deed,  clalnolng  to 
own  all  of  said  land,  then  defendant's  actual 
possession  extended  to  all  of  the  land  em- 
braced In  the  deed,  provided  said  possession 
was  exclusive,  open,  notorious,  adverse,  and 
under  claim  of  ownership." 

Brrln  and  McAJe«*,  for  appellant 

DBNSON,  J.  Statutory  ejectment  by  Mary 
Henry  against  Michael  Brown  .to  recorw  tiie 
&  B.  %  of  section  14,  In  township  S  B.  ot 
range  4  W.,  Bltnated  In  Mobile  county.  Plaln- 
tlfTs  title  conaisted  of  a  patent  f^nm  the 
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United  States  to  the  etate  of  Alabama, 
Issued  on  the  5tb  day  of  March,  1870,  embra- 
cing the  lands  in  amtroTersy  aa  swamp  and 
overflowed  lands ;  a  patent  from  the  state  of 
Alabama  to  Thomaa  Henry,  iBsned  on  the  2d 
day  of  January,  1872,  embradog  the  lands  In 
controversy ;  and  a  certified  copy  of  the  will 
of  Thomas  Henry,  deceased,  which  showed 
that  he  devised  all  of  hla  real  estate  to  the 
plaintiff,  and  that  the  will  was  admitted  to 
probate  on  the  27th  day  of  February,  1886. 
The  defense  was  adverse  poBsesBlw  under 
color  of  title  for  the  period  required  by  the 
statute  to  bar  the  action.  The  defendant 
was  shown  to  be  a  son  and  heir  of  Franklin 
Brown  deceased.  There  was  evidence  on  the 
trial  tending  to  show  that  W.  F.  Allen  and 
Nathan  Allen  had  each  been  in  possession  of 
a  part  of  the  locna  in  quo  prior  to  the  time 
that  It  was  claimed  that  Franklin  Brown 
held  the  possession,  but  the  evidence  undls- 
pntably  showed  that  Franklin  Brown  never 
claimed  in  succession  to  the  possession  held 
by  the  Aliens  and  that  there  was  no  privity 
of  estate  between  the  Aliens  and  Franklin 
Brown.  Hence  It  Is  unnecessary  to  discuss 
the  character  of  the  possessloD  held  by  the 
Aliens  of  the  lands  sued  for.  W.  P.  Allen 
entered  the  S.  W.  %  of  section  14  as  a  home- 
stead. This  quarter  section  entered  by  Allen 
adjoined  the  quarter  section  sued  for  on  the 
west.  W.  P.  Allen  sold  the  S.  W.  %  of  14 
to  his  brother,  Nathan  Allen.  There  were  12 
or  16  acres  of  cleared  land  under  fence  on  the 
west  half  of  the  quarter  section  In  contro- 
versy, a  dwelling  house  was  located  on  this 
cleared  land,  and  Nathan  Allen  lived  In  the 
house  and  cultivated  the  cleared  lands.  In 
1876  or  1876  Nathan  Allen  sold  to  Franklin 
Brown  the  S.  W.  %  of  section  14^  together 
witb  the  Improvemmts  on  the  quarter  aectlon 
in  Gcmtroversy,  and,  not  having  received  a 
deed  from  W.  P.  Allen  to  the  S.  W.  U. 
Nathan  Allen  had  W.  P.  to  make  the  deed, 
conveying  title  to  the  8.  %  direct  to 
lYanklln  Brown.  When  Uie  sale  was  mads 
by  Nathan  Allen  to  Brown,  Nathan  moved 
off  the  lands. 

Nathan  AlIeD  testUed.  as  a  witness  for  tbe 
defendant,  that  Franklin  Brown,  very  soon 
after  porcbaslng  the  in^nrovements,  moved 
the  bouse  off  the  land  sued  for;  that  Brown 
came  Into  possession  of  the  lands  sued  for 
"by  making  a  trade  somewhere,"  but  he 
could  not  say  "Itist  when"  Brown  took  pos- 
session of  the  lands;  that  Brown  cut  logs 
on  the  lands  in  controversy,  and  cultivated 
the  12  or  15  acres  that  witness  had  farmed 
on;  that  be  did  not  know  bow  long  Brown 
farmed  there,  but  he  finally  quit  and  used 
the  other  place.  This  witness'  evidence 
further  tended  to  show  that  Franklin 
Brown  continued  to  cut  the  timber  on  the 
lands  In  coutroveray  until  he  had  cut  all 
there  was  on  ihan,  but  the  witness  said  he 
could  not  tell  how  long  Brown  was  occupied 
in  cutting  the  timber,   Howard,  a  witness 


for  defendant,  testified  that  Nathan  Allen 
turned  the  land  In  controversy  ova:  to  him 
(witoeas) ;  that  he  bought  it  from  AUoi, 
"or  gave  him  something  tor  IV' ;  that  witness 
"dropped"  It,  and  had  nothing  more  to  do 
with  it  This  witness  further  testified  aa 
follows:  "I  think  Mr.  Brown  bought  it  after 
that  He  claimed  It  He  told  me  so.  He 
was  in  possession  of  it"  This  witoess*  evi- 
dence further  tended  to  show  that  24  years 
before  the  trial  he  (wltoess)  cut  a  few  logs 
and  hauled  them  off  of  the  land  for  Franklin 
Brown,  and  that  Franklin  Brown  claimed 
the  land  untl]  he  died.  The  witness  further 
testified  that  be  had  lived  within  a  half  mile 
of  the  land  since  1876;  that  he  knew  of  no 
other  acto  of  ownership  that  were  exerdsed- 
over  the  lands  by  Franklin  Brown,  except 
the  cutting  of  the  timber  on  It  and  hauling 
it  off;  and  that  he  could  not  say  aa  to  this, 
except  once,  and  that  was  about  nine  years 
before  Franklin  Brown's  death.  He  died  in 
June,  1888.  So  it  would  seem  that  the  only 
acts  of  ownership  that  were  exercised  over 
the  lands  In  controversy  by  Franklin  Brown 
were  the  cultivation  of  the  12  or  15  acres  that 
were  cleared  and  cutting  and  removing  the 
timber  from  It  Under  the  evid^ce,  the 
removal  of  the  improvements  from  the  land 
cannot  be  considered  as  the  assertion  of  an 
act  of  ownership  of  the  land.  With  the  ex- 
ception of  the  12  or  15  acres  that  were 
cleared,  the  lands  were  wild  lands,  and  the 
proof  showed  without  omfllct  that  Franklin 
Brown  abandoned  the  cnltlvBtlon  of  ttie  land- 
Franklin  Brown's  possession  must  be  gauged 
by  tbe  doctrine  of  actual  possession,  •'poa- 
sesslo  pedla^;  tor,  giving  to  tiie  evidence 
the  most  favorable  Intnpretatioo  that  can 
be  pnt  npoa  It  tat  ttie  defendant,  like  entry 
made  upon  the  land  by  Franklin  Brown  was 
under  a  naked  claim.  There  was  no  pre- 
tense that  he  held  under  a  conveyance  or 
color  of  titlft 

An  Indispensable  element  of  adverse  pos- 
session Is  that  the  possession  must  be  con- 
tiunons.  "Moreover,  the  ccmtlnoity  of  tbe 
adverse  poaaceolon  la  the  very  esswoe  of  tbe 
doctrine  and  policy  of  the  statates  of  limi- 
tation." The  doctrine  of  cmtlnnlty  rests 
upon  the  inrtoclple  that^  **wheneva'  a  party 
quits  the  possession  the  seisin  of  tbe  true 
owner  Is  restored,  and  a  subsequent  wrong- 
ful entry  constitutes  a  new  disseisin.  Farley 
V.  Smith,  89  Ala.  38.  So,  If  it  should  be 
granted  that  acts  of  ownership  were  exor- 
cised over  the  lands  by  Franklin  Brown,  and 
that  they  were  of  such  character  aa  to  con- 
stitute todlda  of  an  adverse  holding,  were 
they  continued  to  such  way  as  to  make 
Franklto  Brown  an  adverse  bolder  of  the 
land?  The  evidence,  as  we  have  seen, 
showed  that  the  cultivation  of  the  land,  12 
or  15  acres,  was  but  for  a  short  time  at 
most,  and  that  Franklto  Brown  abandoned 
the  cultivation.  The  testimony  showed  toat 
he  cut  the  tlmbw  aa  tba  land ;  but  it  showed 
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wltfaoat  conflict  tti&t  1b»  last  act  ot  cutttDg 
of  the  timber  was  nine  years  prior  to  his 
death,  which  erent  occurred  in  June,  1888. 
ThlB  would  maJw  the  date  of  the  last  cuttli^ 
of  ttmber  1879.  It  would  seem  that  Franklin 
Brown  at  the  time  of  his  death  was  not  an 
advene  holder  of  the  land,  and  the  defend* 
ant,  Michael  Brown,  mnat  d^>end  upon  his 
own  possession  of  the  land  to  defeat  the  suit 
The  defendant  claimed  to  be  an  adverse 
holder  under  color  of  title.  Under  the  evi- 
dence whatevCT  possession  of  the  lands  hit 
mother  held  Innred  to  his  bweflt  At  the 
date  of  his  death  Franklin  Brown,  as  was 
abown  bf  the  erldenee,  owned  a  part  of  sec- 
tion 28  in  the  same  township  and  range  In 
wbifdi  the  lands  raed  for  were  located,  and 
also  ttw  &  W.  %  of  section  14;  It  being  the 
quarter  sectikni  adjoining  flw  lands  sued  for 
<m  the  west  His  residence  was  on  the  tract 
be  owned  In  28,  and  he  died  there  in  June, 
188&  The  defendant  teatlfled  that  shortly 
after  his  fktber^  death  his  mother,  Us 
brothv  (Alennder  8.  Brown),  and  himself 
moved  on  the  a  %  of  section  14.  At  tliat 
time  defendant  waa  11  <v  13  years  old.  Af- 
ter  showing  that  the  parties  who  signed  it 
and  those  wtaose  names  wen  mentioned  In 
It  were  the  tuSn  of  Fraiddln  Brown,  de- 
ceased. Avoidant  offered  In  erldaiee^  fbr  the 
porpoae  (as  the  bill  (tf  exceptions  state*)  of 
showing  color  ot  title  and  the  eztoit  of  de- 
fendant's poesesston  nnder  claim  owner- 
ship, a  certain  paper  writing  which  Is  set 
oat  In  foil  In  the.  bill  of  exoepttons.  It  was 
admitted  against  the  objection  of  plaintiff. 
What  constitntes  color  of  title  has  been  a 
snbject  of  dlscnsdon  In  the  courts  ol  all  the 
states,  and  frequently  by  otur  own  court  In 
the  case  of  Saltmarsh  t.  Crommelln,  24  Ala., 
on  page  302,  this  court,  speaking  upon  the 
snbject,  said:  "It  Is  that  apparent  right  In 
the  tenant  which  he  hu  derlred  by  his  paper 
title  whldi  dlstlngnlshea  him  from  the  naked 
trespass^  or  Intruder.  He.  who  holds  under 
a  paper  title,  therefore,  which  apparently 
gives  him  a  right  to  the  land,  which  wonld 
lead  an  honest  mind  to  the  condnaton  that 
the  right  passed  by  the  deed,"  etc  In  Good-, 
son  T.  Brothrai;  111  Ala.,  w  page  596,  20 
South.  448,  the  court  said :  "A  claim  or  color 
of  title  may  be  shown  hy  any  papw  purporting 
to  convey  the  land  nr  tiie  right  to  its  pos- 
session into  the  party  asserting  advene  poe- 
Boaolon,  however,  and  for  whatever  reason, 
audi  paper  ml^  be  lacking  in  the  essentials 
of  a  muniment  of  title,  provided  the  party 
claims  under  it  In  good  falttL"  In  Bla<&  v. 
Temt  Goal  &  Ball  road  Company,  98  Ala.,  on 
pegs  118,  9  Bontb.  588,  the  court  said;  ''Color 
•of  title  is  that  whldi  In  appearance  Is  title, 
trat  wUdi  In  reality  Is  no  title.  What  out- 
Btitutes  color  of  title  Is  a  question  of  law  for 
the  oonrt,  while  occupancy  and  acts  of 
ownership  an  for  the  Jnry."  In  Cooper  v. 
Watstm,  78  Ala.  264.  the  court  said :  "However 
Insnfllcient  may  be  a  conveyance  to  pass  title, 
and  hbwever  Incomplete  may  be  the  power 


of  the  grantor  In  such  conveyances  to  pass 
the  true  and  real  title,  yet  an  entry  nnder  It, 
accompanied  with  contlnnous  possession  and 
claim  of  title,  renders  the  possession  ad- 
verse.** In  Colin  Cameron  v.  United  States, 
148  U.  S.  801,  13  Sup.  Ct  695.  87  Bd.  462, 
the  Supreme  Court  of  the  United  States  said : 
"Color  of  title  exists  wherever  there  Is  a 
reasonable  doubt  regarding  the  validity  of 
an  apparent  title,  whether  such  doubt  arises 
from  the  drcnmstances  nnder  which  the  land 
is  held,  the  identity  of  the  land  conveyed  or 
the  construction  of  the  Instrument  under 
which  the  party  In  possession  claims  his 
title."  In  the  case  of  McQueen  v.  Ivey,  88 
Ala.  808,  it  was  held  that,  when  a  vendee 
has  paid  the  purchase  money,  a  bond  for  title 
held  by  Mm  from  the  vendor  would  constitute 
color  of  tltl&  To  the  same  efTect  was  the 
ruling  In  the  case  of  Farley  v.  Smith,  88  Ala. 
88;  Beard  v.  Byan,  78  Ala.  87;  Woods  v, 
Montevallo  Co.,  84  Ala.  660,  8  South.  476, 
6  Am.  St  Rep.  893.  It  has  been  held  by  the 
Supreme  Court  of  Oeorgia  that  an  agreonent 
In  writing  between  tenants  In  common  for 
a  division  of  their  lands  would  oonstltnte 
color  of  tltl&   Shlels  v.  Lamar,  68  Qa.  690. 

From  an  inspection  of  the  Instrument 
atteni  in  evidence  In  tbls  caae,  we  think  it 
was  executed  manifestly  for  the.  purpose  of 
divesting  whatever  title  the  parties  who  sign- 
ed it  had  in  the  lands  described  therein  out 
of  than  and  vesting  It  In  the  grantees  of  ttie 
tostnunent  It  may  not  contain  apt  words 
of  conveyance,  technically  speaking;  but  apt 
words  of  conveyance  are  not  necessary  In  a 
deed.  Oodev  I  868,  If  it  appean  from  an 
instrument  that  it  was  tbe  intention  of  flie 
grantor  to  transfer  the  legal  title  to  the 
grantee,  the  Instnunoit  under  the  statute 
will  be  operative  Cor  that  purpose^  Ward  v. 
Ward.  108  Ala.  27S.  19  South.  864;  Sharps 
ft  Son  V.  Brantiey.  128  Ala.  100.  26  South. 
288.  We  an  of  the  oplnlm  that,  so  far  as 
the  form  of  the  instrument  offered  in  evi- 
dence la  concerned,  it  conid  be  used  as  color 
of  tltl& 

It  was  urged  as  an  objection  to  the  instru- 
ment that  the  parties  who  signed  It  never  had 
P08sessl<m  of  the  land  and  that  It  was  not 
shown  that  Franklin  Brown  ever  held  the 
possBSSlon.  In  order  that  a  deed  or  l»per 
writing  may  i^ve  color  of  tltle^  it  Is  not  nee* 
esssry  that  the  grantor  should  have  had  title, 
^tber  to  the  whole  of  the  land,  or  to  any  part 
of  It  embraced  In  the  Instrument  Byan  v. 
Kllpatrlck,  66  Ala.  332;  Biggs  v.  Fuller,  64 
Ala.  141;  Cooper  v.  Watson,  78  Ala.  254; 
t&M  V.  Dubroca,  61  Ala.  26;  Woods  v.  Mont> 
evallo  Co.,  supra;  1  Cy&  p.  1081  "j."  notes 

A  furthw  contention  of  the  plalntlfl  was 
that  Ibe  paper  could  only  operate  as  color  of 
title  to  the  S.  W.  The  proposition  in- 
volved in  this  contention  Is  that  whsn  a  par- 
ty or  vendor  conveys  two  s^tarate  and  dis- 
tinct tracts  of  land,  to  only  <me  of  which  he 
has  titl^  an  entry  1^>on  and  occnpatlon  of 
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that  tract  of  which  his  tltto  la  good  will  not, 
without  mtwe,  operate  as  a  dlaaeUrin  of  the 
owner  of  the  othw  tract,  to  which  the  vendtH* 
had  no  title;  The  proposition  finda  rapport 
In  the  case  of  Woods  t.  Montevallo  Coal  Oo., 
M  Ala.  500,  S  Sonth.  475,  6  Am.  St  Rep.  898; 
and  Judge  SommerrtU^  speaking  fbr  the 
court  In  that  case  with  respect  to  this  prop- 
osition, treated  It  ss  a  limitation  upon  the 
general  rule  that;  where  one  enters  under 
color  of  title  upon  a  tract  of  land,  his  oc- 
capaxicy  and  Improrementftf  a  portion  of  ItwlU 
be  extended  to  the  boundaries  described  In 
the  deed.  The  learned  Judge  said:  "A  suffi- 
cient reason  for  this,  pataaps.  Is  that  such 
actual  possession  ot  the  occupant  Is  perfOctly 
consistent  with  the  constructlTe  possession  of 
the  real  ownra-  of  the  other  tract  vhixb  the 
law  attaches  to  the  true  title,  and  does  not 
therefor^  per  se  disturb  it  Is  ISioe  any- 
thing In  one's  occupation  of  bis  own  land,  to 
which  he  has  title,  which  would  impute  no- 
tice to  another  that  he  claims  an  unreason- 
ably extended  possession  cons^ctlrely  as- 
serted under  a  paper  title,  whlcti  may  be 
either  unrecorded,  or.  If  recorded,  does  not 
necessarily  operate  as  notice  to  strangers." 
Bailey  v.  Carleton,  87  Am.  Dec  190 ;  Stewart 
T.  Harris,  9  Humph.  (Tenn.)  714;  Tomer  t. 
Stephenson,  72  Mich.  409,  40  N.  W.  735,  2 
L.  R.  A.  277;  White  T.  Burnley,  20  How. 
235,  15  L.  Kd.  88Q;lCyc.  p.  1130  "c,"  note 
63;  3  Wash,  on  Real  Property  (4th  Ed.) 
marg.  p.  498.  In  the  case  of  Turner  v.  Ste- 
phenson, supra,  the  land  in  controversy  was 
described  as  the  S.  of  the  N.  B.  \i  of  sec- 
tion 4,  T.  25  N.,  of  R.  11  W.  It  was  granted 
to  the  state  of  Michigan  in  1860  by  the  United 
States,  and  the  state  In  1872  Issued  a  patent 
under  which  by  mesne  conveyances  the  plain- 
tiff. Turner,  claimed  title.  The  defendant 
Stephenson,  subsequent  to  the  patent  to  the 
state,  under  the  homestead  law  located  160 
acres,  described  in  his  patent  as  the  N.  E.  % 
of  section  4,  same  township  and  range,  as 
the  state  patent  to  Turner.  Thus  the  160 
acres  located  by  Stephenson  as  a  homestead 
included  the  80  acres  claimed  by  Turner  and 
conveyed  to  his  grantors  by  the  state.  It 
was  conceded  that  Turner  had  the  title  of 
record  to  tlie  80  acres  in  controversy,  and 
that  ho  was  entitled  to  recover  unless  defend- 
ant sbowed  adverse  possession.  Defendant 
Stephenson,  entered  and  made  his  improve- 
ments on  tiie  northwest  40,  and  his  conten* 
tion  was  that  his  possesslo  pedis  of  that  40 
was  extended  by  his  patent  to  the  entire  160 
acres  by  construction.  The  court  said :  "The 
mere  occupancy  of  the  northwest  40  acres, 
with  no  dominion  exerted  over  the  south  SO, 
save  what  might  be  inferred  from  his  deed, 
would  not  be  sufficient  to  gain  possession  by 
adverse  possession.  In  such  case  there  would 
be  no  notice,  actual  or  constructive,  to  Turn- 
er, wlio  holds  the  l^al  title,  o(  any  claim  on 
the  part  of  the  defendant  to  the  unoccupied 
80.  Turner  might  well  suppose  that  Stephen- 
son was  only  claiming  title  to  the  land  acta- 


ally  occupied  by  him,  or  within  tiie  bounds 
of  the  smallest  goremmental  subdivision. 
There  would  exist  no  drcnmstance  or  reason 
why  Turner  would  be  put  on  Inqnlry  to  ascer- 
tain whether  his  neighbors,  .lirlng  on  and 
cultlTatlng  other  parcels  than  his  own,  were 
claiming  title  to  his  lands." 

We  are  of  the  opinion  that  the  defendant's 
case  falls  within  the  limitation  above  discuss- 
ed, and,  of  consequence,  that  entry  and  oc- 
cupancy of  ttie  S.  W.  %  would  not  extend  the 
defendant's  possession  under  color  of  title 
constructively  to  the  S.  B.  %  of  the  section ; 
but  to  aoramipHsh  tills  It  was  necessary  to 
show  that  acts  of  ownership  or  dominion 
were  properly  asserted  ot»  at  least  some 
part  of  the  S.  B.  ^4  of  the  section.  But  as 
was  said  in  the  case  of  Woods  r.  Montevallo 
Coal  Co.,  supra :  "It  Is  evident  that  less  noto- 
riety and  even  less  frequaicy  of  such  acts  of 
ownership  will  be  required  with  possession 
under  color  of  title  than  without  It"  We 
deem  it  unnecessary  to  prolong  this  opinion 
by  a  discussion  of  the  constituent  elements  of 
adverse  possession  under  color  of  title.  They 
have  been  frequently  declared  and  clearly  de- 
fined by  the  court  Woods  v.  Montevallo  Coal 
Co.,  supra ;  Smith  v.  Eeyser,  116  Ala.  455,  22 
South.  149 ;  Burks  v.  Mitchell,  78  Ala.  61 ; 
Ooodson  V.  Brotliers,  supra ;  Black  v.  Tenn. 
Coal  Co.,  93  Ala.  113.  9  South.  537 ;  Normant 
T.  Bureba  Co.,  98  Ala.  182,  12  South.  464,  88 
Am.  St  Rep.  46. 

Under  the  principles  we  have  announced, 
charge  3  refused  to  the  plaintiff  asserted  a 
correct  proposition  of  law,  and  should  have 
been  given.  Charges  1  and  3  given  for  the 
defendant  are  In  conflict  with  the  view  we 
have  taken  of  the  case,  and  should  have  been 
refused.  On  Its  face  charge  No.  2  given  for 
the  defendant  refers  to  the  lands  sued  for. 
If  it  is  subject  to  the  criticism  that  it  Is 
misleading,  this  would  not  render  the  giving 
of  It  by  the  court  reversible  error.  The  plain- 
tiff could  have  pvotected  herself  against  the 
misleading  tendency  by  requesting  an  ex- 
planatory charge.  As  the  case  must  be  re- 
versed on  account  of  the  errors  pointed  out 
and  we  cannot  know  what  the  evidence  may 
be  on  another  trial  of  the  case,  we  deem  It 
unnecessary  to  determine  whether  or  not  the 
refusal  of  the  cotu^  to  give  the  affirmative 
charge  re<raested  by  the  plaintiff  was  error. 

Claim  of  ownerslilp  of  one  In  possession  of 
lands  is  an  ingredient  of  adverse  possession, 
and  it  may  be  shown  by  the  declarations  of 
the  party  while  in  possession.  Eagle  & 
Phcenlx  Co.  v.  Gibson,  62  Ala.  S69;  Jones  t. 
Pelham,  84  Ala.  208,  4  South.  22;  Woods  v. 
Montevallo  Coal  Co.,  supra;  Dorlah  v.  West- 
ervitch  (Ala.)  37  South.  882.  The  question 
asked  the  witness  Nathan  Allen,  to  wit  "I>o 
you  know  whether  he  claimed  the  property 
openly  and  notoriously?"  called  for  a  con- 
clusion of  the  witness,  and  if  It  had  been  ob- 
jected to  on  this  ground,  doubtless,  the  court 
would  have  held  the  objection  good,  l^he  on 
ly  objection  off^ed  to  the  Question  was  that 
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adTerae  poasessloD  could  not  be  ■hown  by 
proTlDg  die  notorle^  of  13ie  dalm.  It  la 
true  nobwltttr  of  the  claim  of  Itself  would 
not  constltnte  adrerse  ponesilni ;  bat  dalm 
of  ownership,  openly  asserted  as  hostile  to 
tbe  true  owner,  la  an  indispensable  Ingredient 
of  adrerse  possession,  and  most  be  sbown. 
1  Brick.  Dig.  p.  40;  Potts  T.  Coleman,  67  Ala. 
22L  It  Is  also  the  law  that,  where  proof  of 
claim  of  ownership  has  been  made^  it  Is  com- 
petent to  prove  notoriety  of  the  claim,  almply 
as  one  means  of  proving  knowledge  of  Hie 
claim  by  the  true  owner.  Woods  T.  Monto- 
vallo  Coal  Ca,  supra ;  I^ice  t.  Bfasang^  81 
Ala.  TOl.  But  It  Is  never  competent  to  prove 
own^sblp  or  title  by  reputation  or  general 
undaratandlng.  Goodson  t.  Brothers,  supra, 
and  authorities  tiiere  dted.  The  plaintiff, 
having  rested  hie  objection  on  a  spedfled 
ground,  must  be  hdd  to  have  waived  all 
otben.  The  objection  made  was  Inapt  8 
Uayfleld's  Dig.  p.  BTM  2742)i ;  page  B76,  11 
2781.  « 

For  the  errors  committed  in  refusing 
diarge  8  requested  by  plaintiff,  and  In  giving 
Uie  charges  1  and  8  requested  by  the  d^md- 
KBt,  the  Judgment  of  the  drcult  court  must  be 
reversed,  and  the  cause  will  be  remanded. 

Revosed  and  remanded. 

McCLBLLAN,  a  J.,  and  HABALSON  and 
DOWDKLU  JJ.,  concur. 


SMITH  V.  STATE). 
(Snprone  Ooort  of  Alabama.   Feb.  1^  190B.) 

1.  OBnunu.  Li&w  —  Flkadihq  •-  DiuToar 
PucAa. 

After  tbe  defendant  has  pleaded  not  guilty 
to  the  indictment,  dilatory  ^eas  cannot,  as  a 
matter  of  right,  be  filed;  and,  if  filed  withont 
pnrnisBlon,  ute  court  on  motion  may  strike  tbem 
oat. 

[Bd.  Note.— For  cases  In  point,  see  vol.  14, 
Cent  D]g.  Crimiaal  Law,  9  643.] 

2.  Save— PsBMiBSiON  of  Coubt. 

Where,  after  tbe  filing  of  a  plea  of  not 
guilty,  the  court  ordered  a  plea  in  abatement 
to  be  filed,  and  a  demurrer  to  the  indlctmeot 
was  argued  and  overruled,  it  saffidently  ap- 
peared that  the  coort  in  the  exercise  of  its  dis- 
cretion p^mitted  dilatory  pleas. 

8.  SAii:t-AFFKAi>— Bnx  or  Bxceptioits. 

The  action  of  tbe  court  In  refusing  to  quash 
the  Indictment  cannot  be  reviewed,  where  the 
bill  of  exceptions  purports- to  set  out  all  the  evi- 
dence, but  contains  no  evid^ce  supporting  the 
motion, 

4.  Obakd  Jubt— Pbesengi  0?  Stinoobaphzb. 

Under  Acts  1900-01,  p.  S(»,  authorisinc  the 
employment  of  a  stenognph<er  to  attend  before 
the  grand  jury ;  tbe  presence  of  a  stenographer 
In  the  jury  room  wlule  the  jury  is  considering 
an  indictment  does  not  vitiate  the  indictment. 

[Bd.  Note.— For  cases  in  point,  sea  vol.  24, 
OenL  Dig.  Grand  Jury,  1 81.] 

0.  Saio— DxAirsus  or  Juaoa. 

Under  Code  1896,  |  0089,  providing  that 
the  concurrence  of  at  least  12  Jarors  is  neces- 
sary to  tbe  finding  of  an  indictment,  a  plea  in 
abatement  on  the  ground  that  one  of  the  jurors 
who  found  the  indictment  was  too  deaf  to  hear 


any  of  the  proceedings,  was  wltiumt  merit;  It 
appearing  tliat  the  grand  jury  was  composed  of 

17  persons. 

6.  HoHioiDB  —  InoioiHsnr  —  OnxAnmr  ov 

AXXEOATXOHB. 

An  indictment  alleging  that  defendant  un- 
lawfully and  with  malice  killed  a  certain  person 
by  hitting  or  striking  him  with  a  hatchet,  or 
with  some  blunt  instrument  to  the  grand  jury 
unknown,  etc.  was  not  objecfionaue,  on  the 
groimd  that  the  allwation  as  to  the  instrument, 
used  was  vague,  Indefiolte,  and  uncertain ;  nor 
on  the  ground  that  it  did  not  cleaily  appear 
whether  it  was  intended  to  charge  that  the 
death  was  caused  by  being  struck  with  stnne 
blunt  instrument,  or  by  the  use  of  said  Instru- 
ment In  some  other  manner. 

[Bd.  Note. — For  cases  In  point,  see  vd.  26, 
Cent.  Dig.  Homicide,  §|  216-222.] 

7.  HouiozDK— Evidence— Bblbvarot. 

In  a  prosecution  for  murder,  evidence  as  to 
whether  or  not  deceased  drank  a  good  deal  was 
not  admimlble,  in  the  absence  of  any  evidence 
as  to  the  question  of  self-defense,  or  any  other 
Issue  rendering  the  offered  evidence  admissible. 
S.  Saue— OoNDUOT  ov  Dbcbabbd. 

In  a  prosecntlon  for  murder,  in  whldi  a 
witness  ior  the  state  liad  testified  that  deceased 
was  drinking  heavily  on  the  day  of  Uie  homicide, 
defeidant  was  entitled  on  cross-examination  to 
inquire  what  deceased  bad  done  tending  to  show 
thai  he  was  drunk. 

9.  Sam. 

In  a  iH^osecuUon  for  murder  committed  In 
a  saloon  In  which  defendant  was  employed,  evl' 
dence  as  to  whether  deceased  was  in  the  saloon 
on  tiie  day  before  the  homicide  was  immaterial, 
in  the  shsence  of  any  predicate  to  show  its 
materiality. 

10.  Cbihinal  Law  —  Afpiai.  —  BzcLunBD 
QuranoH— NBCEseirr  or  Sbowinq  Answbb 

BXPKCTBD. 

Sustaining  an  objection  to  a  question  can- 
not be  regarded  as  error,  where  It  la  not  shown 
what  answer  was  expected. 

[Bd.  Note.— For  cases  In  point  see  ToL  VL 
Cent.  Dig.  Criminal  Law,  S 

11.  HoiaoiDE— Bviderck—Bklevanot. 

In  a  prosecution  for  murder,  evidence  as  to 
deceased's  conduct  toward  others  than  defend- 
ant just  before  the  dlfflenlty  which  resulted  In 
the  bomldde  was  Inadmissible. 

[Bd.  Note.— For  cases  in  pdnt^  sSe  vd.  26, 
Cent.  Dig.  Homicide,  I  848.] 

12.  Cbiuinal  Law  —  CoffRSSiONS  —  Pbsdi- 

CATK. 

In  a  prosecution  for  murder,  evidence  by 
the  officer  who  arrested  defendant  that  he  made 
no  threats  against  defendant,  and  did  not  make 
any  promises  or  offer  any  inducements  and  that 
no  one  else  did  so  in  his  presence,  was  a  suf- 
ficient predicate  for  the  introduction  of  evidence 
of  a  confession. 

[Ed.  Note. — For  cases  In  point,  see  voL  14^ 
Cent  Dig.  Grlmhial  Law,  1 1216.] 

13.  Same  —  Chabacteb  or  DraxnnAin  fob 

HONESTT. 

In  a  prosecution  for  murder,  the  defend- 
ant's chuacter  for  honesty  Is  not  in  Issue. 

[Bd.  Note. — ^For  eases  in  point,  see  vd.  26* 
Cent  Dig.  Homldde,  H  81%  tOl.^ 

14.  SaIEE— GHABACTKB  or  DEnffOANT'S  Pab- 
ENTB. 

In  a  prosecution  for  murder,  the  character 
of  defendant's  parenta  is  not  in  issue. 
16.  Saub  —  Ghabaotbb  or  DECBASEn  roa 
Peace  aru  Quiet. 
In  a  prosecution  for  nmrder,  tiu  allied 
fact  that  deceased  claimed  to  have  been  robbed 
would  have  had  no  tendency  to  prove  that  he 
was  not  a  parson  of  good  character  for  peace 
and  quiet. 
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IS.  EUuft—AWDimrr  or  Couitsel. 

In  a  proseentioii  toe  morder,  In  which  itate* 
menu  of  the  tMtlmony  which  would  be  given 
by  the  absent  witnesses  were  agreed  to  by  the 
state,  It  was  proper  for  the  aoUdtor  for  the 
state  to  tell  the  ixaj  fak  axgament  tiiat  tbt  state 
did  not  admit  uat  sach  testimony  was  true, 
bnt  merely  that  the  witnesses,  if  preeent,  wonld 
testify  to  those  facts. 

17.  SaMB— DKFtSITIOHft— SlNDIVa    TO  SVKX 

Booh. 

Under  Code  1890,  fi  1834.  proTidlns  that 
depositions  may  be  read  In  evidence  so  far  as 
pertinent  to  the  issne,  and  section  6292,  provid- 
Ing  that  depositions  tahen  in  criminal  cases  are 
governed  by  the  same  mles  that  are  applicable 
to  evidence  taken  In  civil  cases,  defendant  In  a 
criminal  case  Is  not  entitled  aa  a  matter  of  right 
to  have  depositions  which  contain  aonia  otqeo 
tlonable  matter  sent  to  the  Jary  room. 

[Ed.  Note.— For  cases  in  point,  see  ToL  14, 
Cent  Dig.  Criminal  Law,  {  2058.] 

18.  In  DioncBNT— Alton A.TITB  Avkbubnts. 
When  an  indictment  alleges  the  means  bj 

whidi  a  homldde  was  cmnmlttod  In  the  altemar 
tlTe^  each  alternative  ayenneot  most  be  ood- 
■tmed  as  a  separate  count 

10.  BAMB— StATUTX.  • 

Code  1896,  H  4006,  4011,  axpreasly  p^mlts 
the  framing  ni  Infflctmenta  wmi  altematlTraUv 

gationa. 

[Ed.  Note. — ^For  cases  In  point  see  vol.' 27, 
9eiit  Dig.  Indlctmoit  and  Information,  1 1S6.] 

20.  Homain  —  InDicnciirT  —  Pbooi>~Yabi- 

ANCS. 

Where  an  indictment  allies  that  the  killing 
was  done  with  an  Instrnment  unknown  to  the 
grand  jury,  and  the  proof  shows  that  the  means 
of  the  kliliDg  were  Known  to  the  grand  Jary, 
there  is  a  variance. 

[Bd.  Note. — ^For  cases  in  point,  see  vd.  26, 
Ocnt  Dig.  Homldde.  I  266.] 

21.  Sauk— iNBTBuonoNg. 

Where  an  Indictment  diarged  In  one  comit 
that  the  killing  was  done  with  an  Instrnment 
unknown  to  the  grand  Jury,  and  In  other  counts 
that  the  killing  was  done  with  a  hatchet  an  In* 
stmcUon  that  if  the  instrammt  osed  was  known 
to  the  grand  jury  the  defendant  shonld  he  ac- 
quitted oad  no  appllcatl<m,  ezoept  to  the  count 
containing  the  averment  ^t  the  means  of  the 
killing  were  unknown. 

22.  Cbikinai.  Law— ApraA]>— HABUtUB  Bb- 

BOB. 

Emn,  if  any.  In  refusing  to  charge  that  if 
the  Jury  believed  tlie  evidence  they  could  not 
find  defendant  guilty  of  murder  in  the  first  de- 
gree, 1b  not  cause  for  revwsal,  where  defoidant 
was  found  gnllty  of  murder  In  the  second  de- 
gree. 

[Ed.  Note. — For  cases  Injwint  see  vol.  16, 
Cent  Dig.  Criminal  Law,  |  K160;  vol.  26,  Gent 
Dig.  Homldde,  I  721.] 

28.  Sauk  —  iNSTBUcnoNB  Invading  Pbot- 

IHCB  OT  SVBY. 

In  a  prosecDtJou  for  murder.  Instructions 
that  if  the  jury  believed  the  evidence  they  would 
find  the  defendant  not  guilt?,  and  that  If  they 
believed  the  evidence  they  could  not  find  the  de- 
fendant guilty  of  murder  in  the  second  degree, 
Invaded  tne  province  of  the  Jury. 

[Ed.  Note. — For  cases  In  point  see  toL  1^ 
Cent  Dig.  Otmlnal  Law,  I  1734] 

24  SAin— Reasonable  Douirr. 

In  a  prooecution  for  murder,  an  Instruction 
that  a  reasonable  doubt  Is  a  doubt  for  which  a 
reason  can  be  given  Is  erroneous. 

[Ed.  Noto.— For  eases  In  point  see  voL  K 
Out  Dig.  Grimlnal  Law,  |  ftia] 


2B.  HOUCIDB— iHDXOniElfT— IfANSLAnOHTU. 

Under  an  Indictment  chanrlng  ttiat  ^fend- 
ant  unlawfully  and  with  mafloa  afbretiioaght 
killed  a  certain  person,  eta,  tho  defandant  may 
be  convicted  of  manslaughter. 

[Ed.  Note. — For  cases  In  point,  see  voL  27, 
Gait.  Dig.  Indictment  and  Information,  {  503.! 

26.  Baui — Siv-Dianafai  —  FBbdou  waou 

FAUIiT. 

In  al  proeecution  for  murder,  Instractlona 
relative  to  self-defense,  predicating  defendant's 
right  of  defense  upon  Els  being  ^'r«as<m^dy" 
Without  fault,  were  properly  rmwed. 

27.  Sahb— iNBTBDcnons. 

In  a  proeecution  for  murder,  an  Instruction 
that  If  the  Jury  believed  that  at  the  time  the  de- 
foidant  Inflicted  the  fatal  blow  he  was  not 
actuated  by  malice,  bat  acted  from  a  suddenly 
aroused,  adequate  inovocatlon,  or  that  be  actra 
in  self-defense,  he  most  be  acquitted,  was  proper- 
ly refused,  because  failing  to  Mt  llortli  tho 
constituents  of  self-defense. 

[Ed.  Note.— For  cases  in  point,  voL  26, 
Cent  Dig.  Homldde,  1  617.] 

Ai^eftl  from  Orlmliuil  Oonrt,  JtSUnoa 
Ooonty;  Daniel  A.  foecoe^  Jndgtt. 
*  Taylor  Smith  was  ocmTlctod  of  mnrdar,  and 
appeals.  Beroved. 

Tbe  appellant,  Taylor  SmlOi,  was  Indict- 
ed for  the  murder  of  Martin  J.  Connlff,  was 
tried  and  convicted  of  murder  in  the  second 
degree,  and  his  panlshment  fixed  at  80  yeara 
Imprisonment  in  the  penitentiary.  The  In- 
dictment was  in  the  following  tonn:  "The 
Criminal  Court  of  Jdterson  County.  The 
State  of  Alabama,  Jefferson  County.  The 
grand  Jury  of  said  county  diarge  that  before 
the  finding  of  tills  indictment  Taylor  Smith 
unlawfully  and  with  malice  aforethought 
killed  Martin  J.  Connlff,  by  hitting  him  or 
by  striking  him  with  a  hatchet,  or  with  some 
blunt  Instrument  to  the  grand  Jury  unknown, 
against  the  peace  and  dignity  of  tbe  state  of 
Alabama.   H.  P.  Hefiln,  SoUdtor." 

On  May  6,  1904,  the  defendant  filed  a  plea 
In  abatement  to  tbe  indictment,  containing 
four  grounds;  tbe  first  and  second  grounds 
being,  in  substance,  that  there  was  present 
during  the  examination  of  witnesses  before 
the  grand  Jury  that  returned  the  Indictment 
one  Jack  T.  Stalllnga  as  a  stenographer  for 
the  grand  jtur,  duly  awom,  who  was  not  a 
member  of  said  grand  Jury  nor  an  offlcw 
authorized  by  law  to  be  present  The  third 
and  fourth  grounds  were,  in  substance,  that 
all  of  the  grand  Jurors  who  voted  to  return 
the  Indictment  did  not  hear  the  evidence  in- 
troduced upon  wbidi  the  Indictment  was 
found.  In  that  one  of  the  Jurors  was  by  rea- 
son of  extr^e  deafness  incompetent  to  hear 
and  understand  the  evidence.  The  plea  was 
duly  sworn  to  by  the  defendant  The  court 
sustained  a  demurrer  to  the  plea  Intoposed 
by  tbe  solicitor.  Thereupon  the  defendant 
demurred  to  the  Indictment  on  sevml 
grounds,  in  substance  as  follows:  (1)  Tbe 
alt^native  averments  that  deceased  was 
killed  "with  some  blunt  Instrument  to  tlie 
grand  Jory  unknown"  Is  vagne,  Indefinite,  and 
nncertain.   (2)  It  doea  not  appear  whether 
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It  wu  Intended  to  durge  that  deceased  waa 
killed  by  being  hit  or  atrock  with  a  batdie^ 
or  some  blunt  Inttnunoit  to  the  grand  ivaj 
onkuown.  or  that  the  words  "by  hitting  him 
or  by  striking  him"  refer  to  the  averment 
charging  the  killing  to  hare  been  with  a 
hatchet  (8)  For  that  It  does  not  clearly 
appear  from  the  averments  of  the  Indictment 
whether  it  ia  intended  to  charge  that  the 
death  of  the  deceased  was  caused  by  being 
hit  or  struck  with  some  blunt  instrmnent, 
or  by  the  use  of  4fU4  blunt  instrument  la 
some  other  maniur.  Ttie  court  crermled  tiie 
demurrer. 

The  oTidence  for  the  state  tended  to  show 
that  the  deceased  wss  killed  by  the  defendant 
as  the- result  of  a  blow  on  the  head  with  a 
hatchet;  that  the  defendant  was  a  porter 
in  a  bar  in  the  city  of  Birmingham,  and  the 
deceased  came  in  and  sailed  for  defendant, 
who  was  In  a  batA  room  of  the  bar ;  that  de- 
fmdant  came  out,  but  deceased  did  not  speak 
to  him,  and  defendant  returned  to  the  room, 
followed  by  deceased,  and  resumed  his  duties, 
when  deceased  struck  him  with  a  small  piece 
of  wood,  and  the  two  engaged  In  a  scuffle/ 
during  which  defendant  Btrn<^  deceased  on 
the  head  with  a  hatchet,  causing  his  death. 
The  evidence  for  the  defendant  tended  to 
show  that  his  charactw  was  good  In  the 
neighborhood  where  he  had  formerly  lived. 
Hale  county,  Ala^  this  being  shown  by  d^ 
ositions  of  witnesses  residing  at  that  place; 
tha^  whea  deceased  came  In  the  room  where 
dri^ndant  was  working,  the  latter  was  cut- 
ting kindling  with  a  hatchet ;  that  deceased 
asked  him  his  name  and  what  he  was  doing, 
and  defendant  relied  to  the  question,  and 
deceased  then  struck  him  In  the  back  with  a 
piece  (tf  wood,  and  defendant  ran,  followed 
by  deceased,  and  the  latter  struck  him  again 
and  grabbed  him.  and  a  scuffle  followed  In 
wblcb  dsfbndaitt  Inflicted  the  fatal  blow. 
Tben  was  aOisx  evidence  tending  to  show 
that  the  character  of  deceased  for  peace  and 
qoletnde  waa  not  good,  and  that  he  was  a 
turbulent,  qoarrelaome^  and  dangerous  man. 
The  ezceptloDS  reserved  by  the  defendant 
to  the  admlBsibillty  of  evidence  axe  soffldent 
ly  shown  in  the  opinlcm. 

In  the  course  of  his  argument  to  the  jury 
the  aidlcitor  used  the  following  langusge: 
"Now,  aa  to  the  showings  of  these  witnesses 
who  were  absent,  but  whose  teaUmony  the 
state  admitted  for  the  purpose  of  going  to 
trial.  It  waa  not  meant  that  we  admitted  its 
truth,  but  that;  if  wltnessee  were  present 
they  would  swear  what  was  contained  in  the 
nbowings."  The  defendant  objected  to  this 
part  of  Oi»  argument  of  the  solicitor  and 
mored  to  exclude  tite  same  from  the  Jury,  the 
court  overruled  the  objqytion  and  motion,  and 
the  defendant  excepted. 

Dpon  the  Introduction  of  the  evidence  the 
d^endant  requested  the  court  to  give  the 
tolknrloc  written  charges  to  the  jury,  which 
the  court  refused  to  give,  and  he  excepted: 
**(!)  If  tile  Jury  believe  from  the  evidence 


that  the  grand  jury  which  found  the  indict- 
ment in  this  case  knew  from  the  evidence 
befcHre  them  the  means  or  tnstrum^t  used 
in  producing  the  death  of  tiie  deceased,  they 
cannot  find  the  defendant  guilty.  (2)  If 
the  jury  believe  from  the  evidence  that 
from  the  evidence  before  it  the  grand  jury 
that  returned  the  indictment  in  this  case 
knew  that  Martin  I.  Connlff,  the  deceased, 
was  killed  with  a  hatdiet,  theu  the  defend- 
ant could  not  be  convicted  under  the  present 
indictment  (S)  If  the  jury  believe  from 
the  evidence  that  the  grand  jury  which 
fonnd  the  indictment  in  this  case  knew,  or 
could  have  learned  by  the  waployment  of 
reasonable  diligence,  the  weapon  or  instru- 
ment used  by  the  defendant  In  causing  the 
death  of  Martin  J.  Ck>nnlff,  the  deceased,  the 
defendant  cannot  be  convicted  under  the  pres- 
ent Indictment  (4)  If  the  Jury  believe 
the  evidence,  they  will  find  the  defendant 
not  guilty.  <S)  If  the  jury  believe  the  evi- 
dence, they  cannot  find  the  defendant  guilty 
of  murder  in  the  first  degree.  (6)  If  the 
jury  believe  the  evidence,  they  cannot  find 
the  d^endant  guilty  of  murder  In  the  second 
degree.  *  *  *  ( 12 )  A  reasonable  doubt  Is 
a  doubt  for  which  a  reason  can  be  given.  * 
•  •  (17)  If  the  jury  beUeve  from  the  evi- 
dence  that  at  the  time  the  defendant  in- 
flicted the  fatal  blow  on  the  deceased,  he  was 
not  actuated  by  malice,  but  that  he  acted 
from  a  suddenly  aroused,  adequate  provoca- 
tion, or  that  he  acted  In  self-defense  they 
must  acquit  him.  •  •  •  (19)  If  the  jury 
believe  from  the  evidence  that  the  defendant 
was  reasonably  without  fault  in  bringing  on 
the  fatal  difiiculty,  and  that  at  the  time 
he  inflicted  the  fatal  wound  on  the  deceased 
th^e  existed  a  real  or  apparent  danger,  or 
a  present  Impending,  imperious  necessity 
to  strike  in  order  to  save  his  own  life  or  to 
save  himself  from  a  great  bodily  harm,  and 
that  there  was  no  reasonable  mode  of  escape 
by  retreating  or  by  avoiding  the  combat-  with 
safety,  they  must  find  the  defendant  not  gull* 
ty.  (20)  If  the  jury  beUeve  from  the  evi- 
dence that  the  defendant  was  reasonably 
without  fault  In  bringing  on  the  fatal  dlf- 
flculty,  and  that  at  the  time  he  inflicted  the 
fatal  wound  on  the  deceased  there  existed  a 
real  or  apparent  danger,  or  a  present  im- 
pending, imperious  necessity  to  strike  In  or- 
der to  save  himself  from  great  bodily  harm, 
the^  must  find  the  defendant  not  guiltr.** 

a  M.  Allen,  for  appellant  Massey  WU- 
son,  Atty.  OuL,  tor  the  State. 

DBNS029,  J.  The  indictment  In  tUa  case 
was  for  murder  In  the  first  degree,  and  was 
returned  into  the  court  on  ti»  23d  of  Janu- 
ary, 1901  On  the  20th  of  rebroary,  1901 
the  defendant  was  duly  and  legally  arraign- 
ed  i^ran  the  Indictment  and  pleaded  not 
guilty,  and  the  7th  day  of  March,  1904,  was 
set  as  the  day  for  the  trial,  and  on  that  day 
the  defendant  presented  fbr  the  first  time 
a  motion  in  writing  to  quash  the  indictment 
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This  motion  was  Orerrnled.  Ttae  defendant 
then  filed  a  plea  In  abatement  to  the  Indict- 
ment The  aTermenta  in  the  plea,  upon 
which  the  quashing  of  the  indictment  was 
prayed  for,  are  the  same  as  those  contained 
In  the  motion  to  qnash.  A  demnrrw  hj  the 
state  to  ttae  plea  was  sustained,  whereupon 
ttae  defendant  demurred  to  ttae  indictment; 
and  the  demurrers  were  OTamled.  ^e  mo 
tlon,  plea  In  abatement;  and  demurrer  to 
ttae  Indictment,  baTing  bera  filed  after  ttae 
defendant  had  pleaded  to  the  merits  of  the 
caae^  It  Is  insisted  here  by  ttae  appellee,  that 
tbey  were  filed  too  late,  and  that  ttae  court's 
ruling  upon  ttaem  staould  be  upheld  for  tliat 
reason.  It  la  undoubtedly  the  law  that  after 
the  defendant  has,  upon  arraignment  «n- 
tered  a  plea  ct  not  gullly  to  the  Indictment 
dilatory  pleaa  cannot,  aa  matter  ot  right,  be 
filed,  and.  If  filed  without  permission  of  the 
court,  the  court  on  motion  conid  properly 
strike  them.  JaCkson's  Oase,  74  Ala.  26; 
Horton'a  Oase.  47  Ala.  58;  Darls'  Case,  181 
Ala.  10,  81  8outb.  568:  Oakley's  Case,  180 
Ala.  16,  88  South.  28.  Bnt;  t^ie  court  may. 
In  ttae  ezendse  ot  its  discretion,  permit  ttae 
withdrawal  of  ttae  idea  to  ttae  merits  and 
aUow  ttae  filing  of  Buch  pleas  as  are  contain- 
ed In  ibiB  record ;  and,  while  ttae  minute  en- 
try In  ttaia  case  does  staow  In  e:q>re88 
terms  that  permtsslon  was  asked  by  and  glv> 
en  to  the  defendant  to  withdraw  the  plea  to 
ttae  merits  tm  the  purpose  of  filing  the  mo- 
tion, plea,  and  demurrer,  it  does  show  that 
ttaey  were  ordered  by  the  court  to  be  filed 
and  made  a  part  of  ttae  record,  that  the  mo- 
tion was  submitted  to  tiie  court  and  orer- 
ruled,  that  the  plea  was  demurred  to  by  tlie 
solicitor  and  the  demnrrer  was  sustained, 
and  that  Itae  demnrrer  to  ttae  indictment  was 
ai^ed  by  connsd  and  the  demnrrw  was 
overruled.  There  seems  to  ns  no  escape 
from  the  conclusion  tiiat  ttae  court  in  the  ex- 
ercise of  its  discretion  allowed  the  filing  of 
said  pleas,  and  certainly  that  ttae  court  and 
solicitor  treated  them  aa  baring  been  prop- 
erly filed.  Ttaorefore  tlie  Insistence  titat  the 
motion,  plea,  and  demurrer  cannot  be  con- 
sidered, because  filed  too  late.  Is  untenable. 
Williams'  Case,  8  Btew.  454;  Hnbbard'S  (^se^ 
72  Ala.  164;  Darls'  Oase.  ISl  Ala.  10,  81 
South.  569;  Thayer's  Case,  188  Ala.  89,  85 
South.  406. 

A  sufficient  answer  to  the  attack  made 
upon  the  action  of  the  court  in  OTerroIlng 
the  motitm  to  qnasb  the  indictment  is  that 
the  bill  of  exertions  purports  to  set  out  all 
the  oTldence,  and  there  Is  not  a  scintilla  of 
evidence  In  It  addressed  to  ttae  support  of 
the  averments  contained  la  ttae  motion. 

The  question  prraented  by  ttae  first  and 
sectmd  grounds  of  tiie  plea  In  abatement  has 
been  determined  adversely  to  ttae  defendant 
In  a  recent  decision  rendered  by  this  court; 
In  which  the  act  of  the  Legislature  (laws 
1900-01,  pb  808).  which  antborlzes  ttae  employ- 
ment of  a  stem^rraptaer  to  attoid  before  ttae 
grand  jury,  wtaen  required  by  the  solicitor. 


to  take  down  and  transcribe  tiie  testlm<niy 
of  witnesses  before  that  body,  was  constru- 
ed. On  the  authority  of  tiiat  dedalon  we 
hold  that  there  was  no  error  tn  sustaining 
the  demnrrer  to  ttae  first  and  second  grounda 
of  the  plea  In  abatement  Thayer's  Case, 
188  Ala.  89.  85  Souttu  406. 

Section  0039  of  the  Code  of  1880  provides 
that  ttae  concurroDce  of  at  least  12  grand 
Jurors  Is  necessary  to  find  an  indictment 
Ttae  record  In  this  case  shows  that  the  grand 
Jury  which  returned  ttae  Indictment  was  OHn- 
posed  of  17  penoDB.  For  au^t  that  appears 
In  ttae  plea,  16  of  ttae  grand  jurors  heard 
the  evidence,  and  voted  upon  It  to  find  the 
indictment  Therefore  the  demurer  to  the 
third  and  fourth  grounds  of  ttae  plea  was 
well  sustained.  It  would  also  ■  seem  ttaat 
the  plea  in  abatement,  in  so  for  as  the  third 
and  fourth  grounds  are  concerned,  fell  with- 
in the  exiH'ess  provisions  of  section  (068  of 
the  Code  of  1896,  and  for  that  reason  mlgbt 
properly  have  bem  8tri(&en  firom  ttae  file  mr 
demurred  to. 

Upon  an  examination  of  ttae  indictment  In 
^e  case  of  King  v.  State^  187  Ala.  47.  84 
South.  683,  we  find  that  It  is  strtkin^y  simi- 
lar in  Its  averments,  to  the  Indictment  In 
the  case  under  coniritteratlon.  Indeed,  It 
would  be  hard  to  differentiate  the  two.  In 
that  case  a  similar  demuxrer  to  tiie  one  In- 
t^osed  to  ttae  Indlctmoit  in  the  case  here 
was  Interposed  to  the  Indictment,  and  the 
Judgment  of  the  court  overmllng  tb»  de- 
murrer was  upheld.  We  are  satisfied  with 
the  reasoning  CTiployed  and  tiie  conclusion 
reached  In  King's  Case,  siqtra,  and  hold  tiiat 
there  was  no  error  In  ovOTuUng  the  de- 
murrer to  the  indictment 

Many  exertions  were  reserved  to  the 
Ings  of  the  court  on  the  admisslUllty  of  evi. 
dence.  On  cross-examination,  tiie  defend- 
ant's counsel  asked  Dr.  B.  P.  Lacey,  ttae  first 
witness  who  was  examined  In  behalf  of  the 
state,  tills  question:  **Waa  he  [ttae deceased] 
a  man  who  drank  a  good  deall"  The  coort 
sustained  an  objectlim  to  ttae  question.  A 
similar  question  was  asked  of  Dr.  Donald, 
and  objecticm  sustained  to  it  Nottiing  had 
been  developed  by  ttae  evidence  at  ttae  time 
the  questions  vrare  asked  whldi  even  hinted 
at  self-defens^  or  any  other  Issue  wtalcta 
might  have  rendered  the  evidence  sought 
to  be  elicited  by  the  questicms  relevant 
ThB  court  committed  no  error  in  eustalulng 
the  objections  made  to  the  questions  aaktA 
of  ttae  said  witness.  Gregory's  Oaae  (Ala.) 
87  Soutta.  269.  rurthermore^  ttae  question 
asked  of  Dr.  Lacey  implied  an  answa  which 
related  alone  to  the  deceased's  habits,  and 
not  to  tals  status  on  ttae  day  and  at  ttae  time 
tiiat  ttae  fatal  blow#waa  given.  And  ttae 
question  asked  Dr.  D<mald  related  to  ttae  con- 
dition of  ttae  deceased  on  the  day  before  the 
difficulty. 

The  witness  George  Roberts,  for  ttae  state, 
on  direct  examination  testified.  Inter  alia* 
ttaat  be  saw  ttae  deceased  in  Bttafs  aalotMo, 
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jDst  befm  b«  recetved  the  Injury  which 
resulted  in  bis  death,  asd  that  be  was 
"drlnkliig  heavily."  On  cross-examlnadon 
the  witness  was  asked:  "What  was  de- 
-ceased's  conduct  In  the  saloon,  tending  to 
show  that  he  was  drunk  or  sober?"  The 
cour^  on  objection  made  by  the  state,  de- 
clined to  allow  the  witness  to  assurer  tiie 
question.  It  appearing  from  the  bill  ot  re- 
ceptions that  the  statement  of  the  witness 
that  the  deceased  was  "drinking  heavily" 
was  given  by  the  witness  on  the  examina- 
tion in  chief  by  the  state;  It  was  the  right 
of  the  defendant  on  cross-examination  to 
have  the  witness  state  before  the  jary  the 
fiacts  vpoa  which  the  statement  that  the  de- 
ceased was  "drinking  beavlly"  won  predi- 
cated. It  follows  fbat  thB  court  erred  In 
sustaining  the  objection  to  the  question. 

Whether  or  not  Connlff  (the  deceased)  was 
lo  the  saloon  the  day  previous  to  the  day  on 
which  be  was  killed  was  manifestly  Immate- 
rial, and  Its  materiality  not  luvlng  been 
made  to  aiq>ear  by  anything  which  iffeceded 
the  asking  al  the  questlott  of.  witness  Btter, 
by  which  It  was  sought  to  bring  out  that 
fact,  the  court  dJA  not  eir  In  sustaining  the 
•olldtoi's  objection  to  the  question.  On 
cross-examination  of  vrltneas  Roberts,  the 
d^endanfs  counsel  asked  blm,  "Did  he 
tConnllf]  do  anything  unusual  just  before 
be  was  hurt  while  In  the  saloon?"  On  ob- 
jection of  tbe  solicitor  the  court  refused  to 
allow  the  witness  to  answer  the  question. 
Tbe  record  Is  silent  as  to  what  answer  from 
the  witness  was  expected,  so  that  this  court 
cannot  pass  Intelligently  on  the  ruling.  Fur> 
ttaennoro,  ^  question  was  so  general  that 
Irrelevant  evidence  would  have  been  respon- 
sive to  it  Boss'  Case.  139  Ala.  144,  86 
Sontb.  718;  Tolberfs  Oase^  87  Ala.  27,  6 
South.  284. 

Tbe  seventh,  eighth,  and  ninth  grounds  at 
the  assignment  of  errors  relate  to  the  oonrf  s 
action  In  sustaining  objections  to  questions 
asked  by  the  defendant  of  the  witness 
B^>ertB,  1^  which  he  sought  to  elldt  evi- 
dence of  tbe  deceased's  conduct  towards  the 
witness  and  others  tban  tbe  defendant  in 
tbe  saloon  just  before  deceased  went  back 
Into  the  wlneroom  where  he  received  the 
fifttal  blow.  There  was  nothing  in  the  evi- 
dence, at  the  time  the  questions  were  aaked 
and  objection  Bustalned  to  than,  wblcb  such 
ecmduct  on  the  part  of  the  deceased  would 
have  lllTWtrated  to  the  benefit  of  the  defend- 
ant The  evidence  sought  was  patently 
Irrelevant  and  immaterial,  and  tbe  court 
did  not  err  in  sustaining  the  objectlona  to 
the  questions. 

mtnesa  Leonard,  the  officer  Into  whose 
-custody  the  defoidtttat  was  delivered  by 
Btter  soon  after  the  deceased  received  the 
blow*  after  testifying  that  he  never  made 
any  threatt  against  defendant,  nw  made  him 
any  promises,  nor  ofCered  him  any  Indnce- 
menta  to  make  any  statement,  and  that  no 
one  else  did  In  his  pr»ence,  was  allowed, 


against  a  go^al  objectlcni  made  bj  tbe 
def  aidant  to  testify  that  "the  defendant 
said  that  he  [tbe  defendant]  stnx^  OonulCT 
because  ConnlfiT  was  beating  blm  with  one 
of  these  pieces  of  irtn<^iing,  and  that  be 
struck  deceased  with  a  hatchet"  If  it  be 
conceded  that  the  statement  made  by  the 
defoidant  was  a  ccnifession,  tested  by  the 
former  rulings  of  this  court  a  sufficient 
predicate  was  laid  for  the  admission  of  the 
confession.  Thayer's  Case,  supra;  Stevens' 
Case.  188  Ala.  71,  85  South.  122. 

The  eleventh,  twelfth,  tblrtemt^  four- 
teenth, fifteenth,  slxteentb,  twenty-fourth, 
and  twenty-fifth  grounds  In  the  asslgnmmt 
of  errors  relate  to  tbe  same  subject-matter, 
and  may  be  disposed  of  togetter.  If  It 
should  be  conceded  that  the  facta  which  the 
defendant,  by  the  qnestlons  propoimded  to 
witnesses  Leonard  and  Gray,  attempted  to 
bring  out  would  have  been  competent  if 
they  had  existed  prior  to  or  contempora- 
neously with  the  making  of  the  statement 
by  the  defmdant  such  prior  ae  contempora- 
neous existence  must  have  been  shown  In 
ordw  to  pot  the  court  In  error  in  sustain- 
ing the  objections  to  tlie  questions.  So  far 
as  the  record  shows,  the  statement  tesUfled 
to  was  made  before  any  of  tbe  matters  In- 
quired about  occurred.  Dodsw's  Case,  86 
Ala.  60.  B  South.  48S. 

The  d^endant's  character  for  honesty  was 
not  in  Issue,  and  the  court  properly  sustain- 
ed the  soUdtor's  objection  to  ttie  Intraroga- 
tca7  calling  fur  boxA  evidence.  Davenport^s 
Case,  86  Ala.  836,  0  South.  162;  Fundov 
berg's  Gase^  100  Ala.  86.  14  South.  877; 
Walker's  Case.  91  Ata.  76.  9  South.  87. 

The  character  at  tbe  defendant's  parenta 
was  not  in  any  respect  Involved  in  the 
Issues  in  this  cas^  and,  whether  good  or  bad. 
was  not  a  proper  subject  of  Inquiry.  Objec- 
tions to  the  Interrogatories  calling  tm  such 
evidence  were  properly  sustained  by  the  trial 
court  Kodi's  Case,  liS  Ala.  99,  22  South. 
471. 

The  only  phase  ct  tbe  deceased's  diaracter 
which  was  In  Issue  was  that  pertaining  to 
peace  and  quietude.  The  defendant  offered 
testimony  tending  to  show  that  tbe  deceas- 
ed's character  for  peace  and  quietude  was 
not  good,,  but  that  when  drinking,  he  was  a 
turbulent  quarrels(Hne,  and  dangerous  man. 
The  fact  if  it  was  a  fact  ttiat  deceased 
claimed  to  have  been  robbed,  would  have  liad 
no  taiden<7  to  prove  that  he  was  not  a  per- 
son who  maintained  a  good  diaracter  for 
peace  and  qnletuda  Henc^  questions  ask- 
ed state's  witnesses  Houston  and  Crowford 
by  defendant  were  Improper,  and  tbe  court 
correctly  sustained  the  objections  made  to 
them. 

There  is  no  merit  in  the  exertion  reserv- 
ed to  the  action  of  the  court  In  declining 
to  exclude  from  the  jury  the  statemmt  of 
the  BolMtor,  made  In  bis  argument  to  tbe 
Jury,  with  refer^ce  to  the  showings  made 
by  the  defendant  as  to  absent  witnesses, 
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which  ihowlnga  wen  offered  In  evidence. 

stateneDt  made  was  In  keeping  with  the 
legal  effect  of  such  showings.  Certain 
witnesses  for  defendant  were  absent  The 
defendant's  connset  wrote  oat  showings  of 
what  the  evidence  of  snch  witnesses  would 
be  If  they  were  present  The  solicitor  ad- 
mitted the  showings  with  objections  to  cer- 
tain parts  of  them.  The  parts  objected  to 
were  Indicated  by  brackets.  The  deposi- 
tions of  certain  witnesses  were  takoi  by  the 
defendant  and  to  certain  parts  of  the  dep- 
ositions the  solicitor  objected,  and  those 
parts  were  Indicated  by  brackets  being  mark- 
ed around  them.  The  court  sustained  the 
objections  made  to  the  showings  and  deposi- 
tions, and  the  parts  not  objected  to  were  read 
to  the  Jury  as  evidence.  The  defendant  in- 
sisted that  the  Jury  should  be  allowed  to 
carry  the  showings  and  the  depositions  with 
them,  and  have  them  during  their  consider- 
ation of  the  case.  Upon  objection  being 
made  by  the  solicitor,  the  court  declined  to 
allow  the  showings  and  depositions  to  be 
carried  oat  by  tlie  Jury.  The  bill  of  excep- 
tions shows  that  the  portions  of  the  showings 
and  deposltlone  which  were  not  ruled  oat 
were  read  to  the  Jnry  at  evidence.  By  this 
method  defendant  received  full  benefit  of 
such  evidence.  If  the  showings  and  deposi- 
tions had  been  carried  oat  by  the  Jury,  they 
would  not  only  have  had  the  legal  evidoice 
embraced  In  them,  but  alBo  that  which  the 
court  declared  was  Illegal  Section  1834  of  the 
Code  of  1896  provides  that  d^iosltlona  taken  In 
accordance  with  the  secUons  preceding  that 
section,  relating  to  the  taking  of  depositions 
of  witnesses,  may  be  read  In  evidence  bo  far 
as  the  same  are  pertinent  to  the  issue.  Sec- 
tion 1834  relates  to  depositions  taken  in 
civil  cases.  Section  6292  of  the  Code  of 
1896  provides  that  depositions  taken  In  crimi- 
nal cases  are  governed  by  the  same  rules 
that  are  applicable  to  depositions  taken  In 
civil  cases  at  law.  It  fnriher  provides  that 
no  deposition  can  be  read  In  evidence  on 
the  trial  If  It  appears  that  the  witness  is 
alive  and  able  to  attoid  court  and  within 
the  Jurisdiction  of  the  court  From  the 
language  of  the  two  statutes  it  would  seem 
that  it  was  not  contemplated  by  the  law- 
making body  that  depositions  are  to  be  taken 
by  the  Jury  to  their  room  and  nsed  by  them 
In  their  deliberationa,  but  that  they  are  to 
be  read,  and  the  evidence  of  witnesses  taken 
by  depositions  shall  thereby  be  put  upon  the 
same  footing  as  the  evidence  of  witnesses 
examined  ore  tonus,  no  higher  and  no  lower. 
We  cannot  construe  the  language  of  the 
statutes  so  as  to  make  it  a  matter  of  right 
on  the  part  of  the  defendant  to  have  the 
Jnry  take  the  written  depositions  with  them 
for  use  in  their  deliberations  upon  the  case, 
without  dcdng  violence  to  that  language.  It 
Is,  at  most  a  matter  of  discretion  with  the 
court  as  to  whether  the  depositions  should 
be  carried  oat  by  the  Jury.  "A  deposition 
which  turn  been  read  in  evld^pce  may  be 


given  to  the  Jury  when  they  retire  to  ^uike 
up  the  verdict  If  It  contains  no  Inadmiraible 
testimony,  or  If  the  Inadmissible  testimony 
Is  eliminated  therefrom."  6  Ency.  PL  & 
Praa  p.  586,  {  24.  In  New  Hampshire  it 
has  been  held  that  "where  a  deposition  Is 
In  part  Incompetent  it  cannot  be  passed  to 
the  Jury."  Smith  v.  Nashua,  eta,  R.  Co.,  27 
N.  H.  100,  69  Am.  Dec  864;  Shute  v.  Robin- 
son, 41  N.  H.  808.  There  was  no  error,  un- 
der 'the  facta  In  this  case.  In  ttw  rulings  of 
the  court  with  respect  to  the  showings  and 
depositions. 

When  an  Indictment  alleges  the  means  by 
which  a  homicide  was  committed  in  the  al- 
ternative, each  alternative  averment  mast 
be  construed  as  a  separate  count  Thomas' 
Case,  111  Ala.  51,  20  South.  617 ;  King's  Case, 
137  Ala.  47,  34  South.  683.  The  first  count 
in  the  Indictment  in  this  case,  then,  charges 
that  the  killing  was  effected  by  the  defendant 
hitting  the  deceased  with  a  hatchet  the  sec- 
ond by  striking  him  with  a  hatchet  while  the 
third  count  alleges  that  the  killing  was  done 
with  some  blu&t  instrument  to  the  grand  Jury 
unknown.  This  mode  of  pleading  is  express- 
ly allowed  by  statute.  Sections  4906,  4011, 
Code  1896;  James'  Case,  116  Ala.  83,  22 
South.  666;  King's  Case,  supra.  If  the  only 
averment  in  the  Indictment  as  to  the  means 
or  instrument  with  whlt^  the  killing  was 
done  had  been  that  It  was  unknown  to  the 
grand  Jury,  and  the  proof  had  shown  ttiat  the 
means  were  known  to  the  grand  Jury  from 
the  evidence  that  was  submitted  to  them, 
this  state  of  the  case  would  present  a  vari- 
ance between  averment  and  proof,  which 
would  have  warranted  the  court  In  giving 
chargee  like  those  numbered  1  and  2  asked 
by  defendant  and  which  were  refused,  but 
not  charge  numbered  8.  But  under  an  in- 
dictment like  the  one  here,  and  where  the 
proof  shows  the  killing  was  done  with  a 
hatchet  the  Instrument  alleged  in  two  of  the 
counts,  the  principle  Invoked  by  the  <diargee 
numbered  1  and  2,  respectively,  has  no  appli- 
cation, unless  limited  to  the  count  contain- 
ing the  averment  that  the  means  were  un- 
known. There  was  no  error  In  refusing  char- 
ges 1,  2,  and  8.  Dorsey's  Case,  134  Ala.  558, 
33  South.  850 ;  James'  Case,  supra ;  Duvall 
and  Pelham's  Case,  63  Ala.  18;  Terry's  Gaae^ 
118  Ala.  79,  23  South.  776. 

Consideration  of  charge  numbered  0  is 
made  unnecessary  by  the  verdict  of  the  Jury. 
Refused  charges  4  and  6  clearly  Invade  the 
province  of  the  Jury,  and  the  court  properly 
refused  them.  Bell's  Case  (Ala.)  8T  South. 
281. 

Charge  12  requested  by  the  defendant  has 
been  repeatedly  condemned  by  this  court 
Avery's  Case,  124  Ala.  20. 27  South.  606 ;  Caw- 
ley's  Case,  133  Ala.  128,  32  South.  227;  BeU'a 
Case  (Ala.)  37  South.  281. 

The  Indictment  Is  In  Code  form  and  em- 
braces all  of  the  degrees  of  homicide,  and 
the  defendant  undor  It  might  have  been  coO' 
victed  of  manslaivhtar  If  the  Jury  bad  oim- 
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eluded  that  tlM  erldeoce  warranted  a  convlo- 
thm  for  that  otteam.  Hence  tbe  court  was 
comet  In  rtfoilng  c^iarte  nwolwred  16.  8to- 
baU*s  Cue,  U6  Ala.  464,  28  Soalh.  182; 
TbonipMm*B  Ctm,  181  Ala.  18,  81  South. 
726;  Littleton's  Oaae^  128  Ala.  81«  29  South. 
880. 

One  oC  tbe  Indlqwnsable  elonenti  of  weSt- 
d^enee  la  freedom  tmn.  fault,  and  fiie  law 
admits  ot  no  quaUflcatlon  of  Uw  reqnirQment 
Charges  containing  the  expression  •'reoson- 
ablr  without  ftiult  in  bringing  on  the  dlffl- 
enlty"  are  wrweous,  and  are  jixcperlj  re- 
fosed.  Befused  charges  19  and  20  In  the 
series  of  diarges  asked  hf  ttu  defendant 
are  «t  fbe  c^iaractor  above  named,  and  the 
court  ocnnmitted  no  error  In  refudng  tti^n. 
McQueen's  Gaae^  108  Als.  1%  16  South.  824; 
Johnson's  Gaae^  102  Ala.  1,  18  South.  09; 
Howard's  Case,  110  Aia.  02;  20  South.  866; 
CrawCord's  Gase^  112  Ala.  1.  21  South.  214. 

Cbarge  17  requested  1v  ^  defendant 
failed  to  set  fortii  tbe  oonstttnaits  of  self* 
detatse,  and  for  this  reason,  if  for  no  other, 
was  pn^ly  refused.  Mlllw's  Cas^  107 
Ala.  4a  30  South.  87;  Mann's  Case,  184  Ala. 
1,  82  South.  704. 

For  the  error  pointed  out,  the  judgment  of 
oooTictlon  1b  reversed,  and  tbe  cause  Is  re- 
manded. 

Bevwsed  and  ronanded. 

McGLBI^LAN,  a  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


WOODSTOCK  IRON  WORKS  t.  STOCK- 
DALE. 

(Suprema  Gonrt  ot  Alabama.  May  80;  1006.) 

1.  Wateb  CouBssa— DivnaxoK—DAMAan- 
PBoxiuATK  Result. 

In  an  action  for  diversion  of  the  water  of 
a  strum,  plaintiff  was  not  entitled  to  recover 
damages  caused  bj  the  sickness  of  his  wife,  re- 
soltliig  from  tbe  use  of  certain  well  water  made 
necesMuy  by  such  alibied  diversion ;  sodi  sick- 
ness not  being  the  proximate  result  ot  defend- 
anf  a  act 

2.  Sau— MaifTAX.  StnnraBino. 

In  an  action  tor  damages  caused  by  the 
diversion  of  water  from  a  stream,  plaintiff  was 
not  entitled  to  recover  for  piental  aistrem  caaa- 
ed  by  sympathy  for  his  wife's  mffeilng  from 
a  afekneas  alleged  to  have  resulted  from  the 
ose  of  other  water,  made  necessary  bf  tbe  dl- 
venion  of  the  water  in  question. 

[Ed.  Note. — ^ffor  cases  in  point,  ses  vol.  UL 
Cent.  Dig.  Damages,  H  267, 

8.  PLBADina— ItenOTiTB  Covnr— Rnanr— 

DXUUBBKB. 

Where  a  part  of  a  count  was  defective,  but 
the  dtfective  matter  could  be  stricken  oat  and 
leave  a  good  cause  of  action,  defendant's  remedy 
was  by  motion  to  strike,  objectl<m  to  tbe  evf- 
dence^  or  by  request  tor  faistTuctions  to  the  jury, 
and  not  by  donurrer. 
C  mix — BviDEnoB— Objhttions. 

Where  one  of  the  counts  of  the  ctunplaint 
alleged  that  defmdanf  a  diversion  of  tiie  water 
In  question  afliKted  tbe  healthfulness  of  plain- 
tiff's premises,  a  general  objection  to  a  ques- 
tion asked  of  plslntiff  as  to  whether  bis  wife 
was  sick  during  the  period  in  question,  and.  If 


wo,  what  wss  bis  opinion  ss  a  phyddan  as  to 
the  cause  of  the  sickness,  and  wlwther  he  snf- 
fered  mental  anxiety  on  that  account,  was  prop- 
erly overruled ;  that  part  of  tbe  question  as  to 
the  cause  of  his  wife's  sickness  being  admissible. 
5.  Aj>peai.— PuEADino— Monon  to  Steik^ 
Review. 

The  refusal  of  the  trial  court  to  stistain  a 
motion  to  strike  an  allegation  of  nonrecoverable 
damage  from  the  complaint  will  not  be  reversed 
on  appeal.  - 

Appeal  from  City  Court  of  Talladega;  O. 
e:.  Miller,  jQdg& 

Actltai  by  J.  Stodcdale  against  the 
Woodstotft  Iron  WoAs  to  Recover  damages 
for  the  diversltHi  of  watw  from  a  stream 
running  through  plaintifTs  pronises.  From 
a  Judgment  In  favor  at  plaintiff,  defendant 
appeals..  AflBrmed. 

The  complaint  contained  several  counts, 
avwring  in  substance  the  own^shlp  of  cer- 
tain lands.  Iff  plalntter.  through  which  Dry 
credc  ran  fw  a  long  distance  and  the  dam- 
ming up  and  diver^on  ot  the  stream 
defendant,  causing  it  to  flow  out  of  its 
natural  channel  at  a  point  above  the  land 
thereby  injuring  plaintifTs  land  and  affect- 
ing tlie  bealthfnlnew  of  plaintUTs  premlsea. 
Count  1  omtalned  the  following  avermmit: 
Tlalntlfl  Buffered  great  inconvenience,  an- 
nofaaee,  and  damage  In  a  la^  sum,  to  wit, 
$1,000.  by  said  dlversbm  by  the  defendant 
tbe  satd  watos  <tt  said  stream.  In  tills:  ttiat 
plaintiff's  only  source  of  watw  ■iirol7>  other 
than  Dry  creek,  was  a  well,  which  only  af- 
forded  sufficient  water  for  drinking  purposes 
tot  plalntlirsown  fiunlly,  and  being  f(«ced 
to  use  saidwell  forall  purposes  thesame  be- 
came and  was  roidend  muddy,  impure^  and  dis- 
agreeable to  drink,  causing  sUtaiess  of  plain- 
tiff's wife  and  mental  sidtorliv  to  plalntU^ 
all  to  plalntUTs  Injury  and  damage;"  Tlw 
defendant  moved  to  strike  this  portion  of 
the  count  on  ttie  ground  that  the  damages 
sought  to  be  recovered  are  too  remote  and 
speculative  and  are  not  the  proximate  result 
of  tiie  wrongs  complained  of  as  done  by 
defendant  The  court  overruled  the  mo- 
tion and  d^endant  excepted.  Two  witnesses 
were  examined  In  behalf  of  the  pIalntif^ 
and  their  testimony  tended  to  prove  the 
averments  of  the  complaint  On  the  ex- 
amination of  the  plaintiff  as  a  witness  In 
his  own  behalf,  his  counsel  asked  him  the 
Allowing  question:  "Was  your  wife  Hck 
during  this  summer  or  fall ;  and,  If  so^  wha^ 
In  your  opinion  as  a  physician,  caused  this 
■l<toe8s;  and  ^d  you  suffer  any  mental 
anxletgr  on  this  account?"  To  this  qnestl<m 
the  deCttidant  objected  on  the  following 
grounds:  "(1)  Irrelevant,  Illegal,  and  im- 
material. (2)  PUiintiff  cannot  recover  dam- 
ages in  this  action  for  mental  sufferings  or 
t<a  his  wlfft's  Mckness.  dB)  Tbe  ftct  that 
his  wife  drank  muddy  water  and  became 
akk,  and  he  snCCered  mental  anguish  In  the 
mannor  testlfled  to,  does  not  show  any  li- 
ability tor  such  slt&ness  on  the  part  of  the 
defendant"  The  court  overruled  the  oh- 
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Jectlon,  and  flie  defendant  excepted.  Tbe 
defendant  Introduced  «l^t  witneneo,  wboae 
testlnuHiy  tended  to  abow  that  tbe  def aidant 
dammed  up  two  of  nine  prongs  of  Dry  cre^ ; 
tbat  the  ^ect  of  the  dam  waa  not  appreci- 
able^ and  did  not  cause  the  water  to  flow 
less  fre^  timmgh  plalntUTa  premises,  and 
did  not  Injure  blm.  The  ooorl^  sitting  as 
a  inxjt  rendered  judgment  In  favor  of  tiie 
plaintiff  for  $50,  to  whl<^  jndgm«it  the  de- 
fendant excepted. 

Knox,  Dixon,  &  Burr,  for  appellant  H. 
L.  McBlderry,  ftxr  appellee. 

ANDBBSON,  J.  "The  mle  la  general 
that  a  person  Is  not  to  be  held  responsible 
In  damages  for  tbe  remote  conaegpences  of 
his  act,  or,  Indeed,  for  any  but  those  which 
are  proximate  and  natural."  8  Am.  &  Eng. 
Ency.  Law,  561.  We  think  that  so  much 
of  the  complaint  as  claims  damages  for  the 
redaction  of  tbe  supply  of  well  water,  and 
the  results  therefrom,  Inclndlng  his  wife's 
sickness,  waa  due  to  the  plalntUTs  act  In 
using  the  wdl,  and  not  the  proximate  re- 
sult of  any  wrong  of  the  defradant,  and  the 
motion  to  strike  this  claim  from  tbe  com- 
plaint might  well  hare  been  sustained. 

Under  no  theory  could  the  plaintiff  re- 
cover for  the  mental  suffering  of  himself 
caused  by  tbe  slckneaa  and  suffering  of  his 
wife,  as  the  rl^t  to  recovar  for  mental  suf- 
fering resulting  from  bodily  injuries  is  re- 
stricted to  the  person  who  has  received  the 
bodily  hurt  Moital  dlatreaa,  cauaed  by  sym- 
pathy for  another'a  snfferli^  Is  not  a  re- 
coverable dement  of  damage.  A  parent  can- 
not recover  fOr  mental  dlatreaa  and  anxiety 
on  account  at  physical  injury  sustained  by  a 
child,  nw  can  a  parent  recovw  damages  for 
anxiety  for  the  aaf ety  of  his  or  her  child,  placed 
in  peril  by  negligence  of  another.  Shnllarly 
it  has  been  held  tbat  a  buaband'a  moitai  suf- 
fering, caused  by  bis  wife's  condition,  cannot 
be  shown  to  Increase  the  amount  of  damagee. 
8  Am.  it  Eng.  Ency.  Iiaw,  064;  ^att  v. 
Adams,  10  Mich.  ISO;  Wyman  t.  Leavltt, 
86  Am.  Rep.  808. 

Wbwe  the  avomenta  of  a  part  of  a  count 
are  defective,  but  which  could  be  strldcen 
out  and  atill  leave  a  good  cause  of  AcOoa, 
the  propor  way  ta  meet  the  defect  la  by  mo- 
tUm  to  atrlke,  objection  to  the  evidence,  or  i 
by  requesta  for  instructions  to  tbe  jury. ' 
TUlla  V.  Smith.  108  Ala.  284.  10  Soutii.  874; 
Cole  v.  Tuck.  108  Ala.  227,  19  South.  577; 
U  ft  N.  B.  B.  C9o.  V.  Hall,  91  Ala.  118,  8 
south.  871,  24  Am.  St  Bep.  883;  a  ft  W. 
B.  B.  Ca  T.  Bridgea.  SO  Ala.  448,  5  South. 
8C^  11  Am.  St  B^  68;  Chqwland  v.  Oon- 
nlngham,  68  Ala.  884^  Hence  thore  was  no 
error  on  the  part  of  tba  trial  court  in  over^ 
ruling  the  demurrer. 

The  objection  to  tbe  question  to  tbe  plain- 
tiff, "Was  your  wife  slc^  during  the  aummer 
or  fall ;  and,  if  so,  what  In  your  (vlnimi  aa 
a  physician,  caused  this  altdmeas;  and  did 


yon  anffier  any  mental  anxiely  on  tbla  ac- 
count?" was  properly  ovwruled.  One  of  the 
ameoded  counts  contained  an  averment  that 
the  diversion  ot  the  water  affected  tlie 
healttafulness  ot  plalntUTa  prranlses,  and 
it  was  competent  for  him  to  testis  aa  an 
apart  what  caused  his  wlfe%  slckneas,  bot 
not  tbat  he  Buffered  mraital  anxiety  on  this 
account  The  objection,  however,  was  to  the 
whole  question,  and  not  to  the  part  tbat 
waa  illegal;  and  tbla  court  baa  often  held 
fliat  aucb.  an  objection  should  be  ovmuled, 
unleas  all  of  the  qneetlcai  waa  111^^  The 
motion  to  exclude  the  answer  waa  also  di- 
rected to  all  of  it  not  the  Illegal  port  and 
was  properly  overruled. 

We  are  not  prepared  to  say  that  the  trial 
judge  erred  in  tbe  general  conclusion  reach- 
ed on  the  facts.  It  Is  true  a  majority  of  tbe 
witnesses  testified  that  as  much  water  dash- 
ed over  the  dam  while  the  pump  waa  in  ao 
tion  as  when  It  was  not  running.  This 
may  be  true;  yet  whatever  water  that  was 
pumped  out  was  diverted  from  tbe  natural 
course,  and  tbe  supply  tbat  would  flow  in 
tbe  direction  of  plaintiff's  land  waa  lessened 
to  tbat  ext^t 

We  now  come  to  a  consideration  of  the 
court's  refusal  to  sustain  tbe  motion  to  strike 
the  nonrecoverable  damage  from  the  com- 
plaint It  has  been  repeatedly  held  by  this 
conrt  that  the  refusal  of  the  court  to  sus- 
tain a  motion  to  strike  nonrecoverable  dam- 
age from  the  complaint  will  not  be  reversed 
on  appeal.  Marx  v.  Miller,  184  Ala.  347,  32 
South.  765;  Columbofi  &  Western  B.  B.  Oo. 
V.  Bridges,  86  Ala.  448,  S  South.  864,  11  Am. 
St  Bep.  68;  Goldsmith  v.  Plckard,  27  Ala. 
142. 

Affirmed. 

McOLBLLAN.  a  Jh  and  TYSON  and 
SIMPSON,  JJ.,  concur. 


ETOWAH  MIN.  CO.  et  al.  v.  WILLS  VAIi- 
LET  MIN.  &  MFO.  OO. 
(Supreme  Court  of  Alabama.  June  8,  180(L^ 

Minas  AND  MiNiNQ  — Leases  — BoTAun 
Liens— Enfobceubnt  in  Equitt. 
Where  a  mining  leasee  covenanted  to  psy  a 
royalty  to  complainant  on  all  ore  mined,  but  no 
lien  was  reserved  in  the  lease  to  secure  such 
royalty,  and  none  w&s  given  by  law,  complain- 
ant was  not  entitled  to  maintain  a  bill  in  equi^ 
to  declare  and  enforce  a  prior  lien  for  royutles 
unpaid  both  by  the  lessee,  and  Its  asngnee  for 
the  benefit  of  creditors  on  the  lessee's  proi>»ty 
in  the  hands  ot  such  assignee,  but  was  only 
entitled  to  recover  such  royalties  at  law. 

Appeal  from  City  Court  of  Qadadan ;  John 
H.  Disque,  Judgeu 

"To  be  officially  r^rted." 

Action  by  the  Wills  Vall^  Mining  ft  Mono. 
facturing  Oompaoy  against  tbe  Etowah  Min- 
ing Company  and  others.  From  a  decree  in 
favor  of  complainant  defendanto  appeaL  B» 
vwsed. 

Culll  ft  Martin,  for  aiq^etlanta. 
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SIMPSON,  J.  Id  this  case  It  appears  that 
the  appellee  (complainant)  leaeed  a  certain 
Iron  mine  to  the  appellant  (respondent)  Bt(>> 
wah  Mining  Company,  "under  which  lease 
Bald  Etowah  Company  had  the  r^ht  to  take 
from  Bald  mine  Iron  ore,  and  In  which  It  was 
agreed  that  royalty  should  be  paid  for  all  ore 
thus  taken";  that  subsequently,  and  during 
the  existence  of  said  lease,  said  Etowah  Com- 
pany made  a  general  assignment  for  the  bene- 
fit of  Its  creditors,  by  which  said  lease,  with 
other  property,  was  transferred  to  said  W. 
M.  Nixon  as  trustee,  who  was  authorized  to 
contlnne  the  operation  of  the  mines  and  pay 
the  royalty  as  provided  by  the  lease.  Said 
Nlzon,  as  trustee,  operated  said  mines  until 
March  14,  1894,  and  his  trust  terminated 
January  1,  1896.  It  is  claimed  that  the 
royalty  due  has  never  been  paid,  either  by 
Nlzon,  trustee,  or  the  Etowah  Company.  The 
prayer  of  the  bill  is  that  a'prlor  Uen  be  de- 
dared  In  favor  of  compli^nant  on  certain 
propor^  of  the  Etowah  Company,  which  is 
ft  domestic  corporation,  but  Its  officers  have 
been  ont  of  the  state  for  several  year^  The 
appeal  Is  from  the  decree  of  the  city  court 
sitting  In  equity,  ovwrnUng  the  demurrers  to 
the  bill  and  a  motion  to  dismiss  tm  vant  of 
equity. 

Referring  to  the  point,  made  by  the  learn- 
ed Judge  in  his  opinion,  regarding  the  right 
of  a  parly  to  proceed  against  the  trust  estate 
to  recover  for  snrvlces  rendered  to  or  debts 
Incurred  by  the  trustee,  the  case  of  Coop- 
wood  T.  Wallace,  12  Ala.  790,  decided  that 
^here  an  attorney  had  rendered  services  to 
an  estate  at  the  Instance  of  the  administrator, 
and  one  administrator  had  moved  from  the 
state  and  the  oth«r  become  Insolvoit,  neither 
having  made  any  charge  against  the  estate, 
the  attorney  could  proceed  at  once  against 
the  estate,  without  previously  suing  the  ad- 
ministrators. This  case  came  nnder  review 
at  a  sabseqnent  term  of  this  court,  and  In  an 
able  opinion,  going  back  to  the  leading  opin- 
ion delivered  by  Lord  Chancellor  Eldon,  and 
showing  that,  even  where  the  expenses  In 
queetlon  were  provided  for  In  the  deed  of 
trust,  the  great  wel^t  of  authority,  was 
against  the  principle  laid  down  In  fhat  case, 
the  court  distinctly  overruled  It,  saying: 
"To  hold  that  persons  employed  by  an  ad- 
mlnlstratOT  or  trustee  may.  If  such  trus- 
tee Is  Insolvent,  proceed  at  once  In  equity 
to  recover  their  fees  out  of  the  trust  fund 
or  estate,  although  such  fees  may  not  have 
been  allowed  the  trustee  In  the  settle- 
ment, would  be  most  ml^hlevons  In  Its  tend- 
mcy,  as  Involving  estates  In  much  embarrass- 
ment and  cost"  Jones  v.  Dawson,  19  Ala. 
072,  e7a  This  case  was  qnoted  with  ap- 
proval by  this  court  In  the  case  of  EIrkman, 
Abonathy  &  Hannah  v.  Benham,  28  Ala.  DOl, 
BOd.  And,  following  these,  this  court  decided 
that  one  who  has  rendered  services  to  an  es- 
tate at  the  Instance  of  the  administrator  can- 
not subject  the  estate  to  the  paym«it  of  his 
claim  afto*  the  administration  has  beoi  ckw- 
S9S0.— 22 


ed.  Lyon  v.  Hays,  30  Ala.  430.  The  court 
subsequently,  while  reaffirming  the  last  three 
cited  cases  and  holding  that  a  wife's  separate 
estate  cannot  be  subjected  In  equity  for  serv- 
ices rendered  to  him  under  contract  with  her 
husband,  goes  on  to  state  that  "a  majority  of 
the  court  doubt  the  correctness  of  Jones  v. 
Dawson,  so  far  as  it  overrules  or  conflicts 
with  any  point  actually  decided  In  Coopwood 
V.  Wallace.  •  •  *  Th^  Incline  to  the 
opinion  that  when  an  administrator,  who  is 
required  by  law  to  see  that  reasonable  dili- 
gence Is  used  for  the  collection  of  money  due 
the  estate,  in  the  proper  performance  of  that 
duly  selects  an  attorney  to  collect  it,  and  Is 
not  Indebted  to  the  estate  and  Is  Insolvent, 
and  has  not  charged  the  estate  with  the  fees 
or  compensation  due  the  attorney,  a  case  is 
presented  which,  perhaps,  may  be  distinguish- 
ed from  that  which  was  pres^ted  in  Jones 
V.  Dawson,  Klrkmen  v.  Benham,  Lyon  v. 
Hays,  or  here."  Mulhall  v.  Williams,  32 
Ala.  489.  In  a  subsequent  case,  where  the 
executrix  had  power  to  carry  on  and  manage 
a  farm,  which.  It  was  contended,  gave  her  the 
incidental  power  to  make  debts  against  It, 
the  court  held  that  one  rendering  services  to 
a  trust  estate  at  the  instance  of  the  trustee 
cannot,  after  suit  against  the  trustee,  follow- 
ed by  judgment  and  return  of  no  property 
found,  proceed  in  equity  against  the  trust 
estate.  Tb©  court  specially  r^ers  to  the  cases 
of  Coopwood  V.  Wallace,  and  Jones  v.  Daw- 
son, and  doubts  the  former  adheres  to  tbe 
latter.  Wade  v.  Pope,  44  Ala.  690,  684,  696. 
See,  also,  Steele  t.  Steele,  64  Ala.  488,  88  Am. 
Rep.  ID.' 

On  April  8,  187S,  the  Legislature  under- 
took to  r^ulate  this  matter  by  tbe  act  which 
appears  in  the  Code  of  1876  as  section  8747. 
And  Chief  Justice  Brickell  declares  that  pre- 
vious to  that  statute  "repeated  adjudications 
of  this  court  had  settled  beyond  further  con- 
troversy that  a  trustee,  In  the  absence  of  ex- 
press power  conferred  by  the  Instrument 
creating  the  trust,  could  not  by  his  contracte 
or  engagements  Impose  a  liability  on  the  trust 
estate" ;  and  he  treats  the  Coopwood  v.  Wal- 
lace case  as  an  exception  to  the  rule,  seem- 
ingly because  in  that  case  tbe  services  of  the 
attorney  had  brought  the  assets  Into  the  es- 
tate. Askew  V.  Myridc,  54  Ala.  30,  31.  Tb^t 
act  provided  for  a  suit  against  the  adminis- 
trator, but  "to  be  levied  and  satlsBed  out  of 
the  trust  property,"  or.  In  case  the  chancery 
court  bad  taken  Jurisdiction  of  the  estate, 
by  a  petition  In  that  court  Code  1876, 
S6  S747,  3748.  And  this  court  speaking 
through  Judge  Stone,  referred  to  this  act 
as  allowing  the  claim  ont  of  tbe  trust  estate 
"to  the  extent  such  trust  estate  was  indebted 
to"  the  trustee.  Munden  v.  Bailey,  70  Ala. 
66,  74.  And  In  a  subsequent  case  Chief  Jus- 
tice Brickell,  speakli^  for  the  court  decided 
that  If  a  trustee  "make  a  contract  which  Is 
beneficial  to  the  eatate,  tbe  creditor  *  * 
*  has  no  equity  to  diaige  tbe  estate,  unless 
he  is  insolvent,  vhlcta  must  be  shown  by  the 
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«xliau8tl<ni  of  legal  remedlM  against  him,  and 
the  estate  la  Indebted  to  him,"  In  whlidi  caae 
the  court  anteogatea  the  creditor  to  the  rl^t 
of  the  tmatea  Bladcahear  Bnrk^  74  Ala. 
289,  248.  The  Btatate  In  Ita  preaent  form 
anthwliea  the  proceeding  In  duncery  against 
the  trustee  or  his  successor  In  trust,  and  the 
allowance  Is  spedfled  as  "for  the  payment  ftv 
necessary  services  rendered  to  him,  or  for 
necessary  rQ)alrB  In  and  upon  the  estate^  w 
for  necessaries  famished  to  him.  If  he  be  w 
beocnne  lns(^Tent  without  making  payment, 
and  has  not  charged  the  estate  with,  and  ob- 
tained credit  for  such  awrices,  repairs,  or 
necessaries."  Oode  1896^  H  418S,  4181.  In 
the  latest  deliverance  of  this  court  on  thla 
subject  the  court  saya:  "There  can  be  no 
doubt  that  the  case  of  Ootqmood  v.  Wallace 
has  been  iwactlcally  repudiated  and  complete- 
ly overwhelmed  by  nuuty  snbsequttit  cases 
affirming  the  general  rule,  of  which  Steele 
v.  Steele  may  be  taken  aa  an  example,  and 
confirmed  by  statute  (Code  1896,  1  4188), 
providing  for  the  particular  cases  In  whldi, 
ai^  the  conditions  upon  which,  trust  estates 
may  be  liable^  •  •  •  whidi  muat  be  con- 
sldored  as  winding  all  other  caaea."  Tay- 
lor T.  Crook,  186  Ala.  8S4,  876,  84  South.  905, 
96  Am.  St  Bcv.  26. 

In  the  case  at  bar  the  charactw  of  tiie  dalm 
does  not  come  wltUn  those  provided  for  by 
the  statate,  nor* do  the  allegations  of  the  bill 
comply  with  statutory  requirements.  The 
trustee  could  not  fix  a  liability  on  the  trust 
estnte  for  the  amount  due  tot  taking  ore.  The 
authority  conferred  upon  him  by  the  deed  ot 
trust  was  "to  protect  the  leases  and  contracts 
firom  lapses  and  forfeitures  by  payment  or 
securing  the  minimum  royalty  required,"  and 
for  this  purpose  he  was  authorized  to  use 
funds  from  sales,  and  to  pledge  or  hypothe- 
cate the  property.  If  during  the  progress  of 
the  trusteeship  there  bad  been  a  danger  of 
forfeiture,  the  trustee  m^t  have  been  forced 
to  protect  the  proper^  from  forfeiture;  but 
this  Is  not  that  case.  This  provlaloa  seems  to 
have  been  to  provide  for  a  necessity  which 
might  have  arisen  If  the  mines  had  not  been 
worked  at  all.  According  to  the  lease  the 
Etowah  Company  was  under  obligation  to 
pay  royalty  to  the  complainant  on  all  ore 
mined.  While  said  company  might  transfer 
the  right  to  mine  the  ore  to  a  trustee,  yet  It 
could  not  relieve  itself  from  the  obligation 
to  pay  the  royalty  without  the  consent  of 
the  appellant  So  that  the  original  contract- 
or never  ceased  to  be  liable  to  the  complain- 
ant, and  said  complainant  could  have  ac- 
quiesced in  the  assignment  and  demanded  his 
money  at  the  trustee,  or  refused  to  have  look- 
ed to  the  trustee  and  drananded  hla  money  of 
the  original  contracting  party.  This  being 
the  case,  the  remedy  In  either  case  was  by 
a  simple  action  at  law.  No  Hen  was  reserv- 
ed in  the  lease  contract,  and  none  is  given  by 
law.  Hence  there  was  no  occasion  nor  ex- 
cuse for  a  resort  to  a  court  of  equity.  The 
Judgment  of  the  oourt  is  reversed,  and  a  de- 


cree will  be  here  entered,  fltipmiMifin  the  bill 
fw  want  of  equity. 
Bewaed  and  roidered. 

McCIiEIiLAN,  a  J.,  and  TZ80N  and  AN- 
DBBSON,  JJ.,  concur. 


BIBMINOHAH  BY.,  LIGHT  ft  POWER  OO. 
V.  RUTLEDOE. 
(Sapreme  Conrt  of  Alabama.  Dec.  21,  1904.) 

1.  Oabbibbs— GoLZJSioH— Injunv  to  Passkn- 

OER— EVIDBNCB. 

Under  a  complaint  ascribing  plaintilTa  in- 
juries to  the  wanton  negligence  of  defendant's 
employ^  In  charge  of  a  street  car  on  which 
plaintiff  was  a  passenger,  and  alleging  that  such 
negligence  conBiated  in  their  causing  a  car  to- 
cross  a  railroad  crosaing  without  stowing, 
knowing  that  a  train  was  approaching  and  that 
there  would  probably  be  a  collision,  etc.,  evi- 
dence that  the  street  car  was  at  the  time  crowd- 
ed with  paasengern,  and  "that  there  were  many 
I>eople  on  the  car."  was  admissible  aa  supporting 
the  alleged  probability  and  defendant's  ap- 
preciation that  passengers  would  be  Injured  by 
the  collision. 

2.  EVIDENCS— CoirPLA.INTS  Of  PAIH. 

In  an  action  for  injuries,  complaints  ot 
pain  and  suffering  on  the  part  of  tbe  person  ai* 
leeed  to  have  been  injured  are  adnusslble  as 
original  evidence  tending  to  prove  the  existence 
of  tbe  ctHidition  or  sensation  complained  ot. 

[Ed.  Note.— For  cases  in  point,  se«  vol  20. 
Cmt  Dig.  Evidence,  S  381.] 

8.  Saick— Demohbtbativb  Evxdbhob. 

In  an  action  for  Injuries  to  a  passenger,  It 
was  not  error  to  permit  plaintiff  to  wuk  as 
best  he  could  before  tbe  Jnry. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  i  683.1 

4.  WiTNXSSBS— Cbosb-Bxahihatior. 

Where,  In  an  actioo  tor  personal  iniaries, 
it  appeared  that  defendant's  attorney  had  sent 
witness  (a  physician)  to  examine  plaintiff,  wit- 
ness was  properly  asked  on  cross-examination 
what  defendant's  attorney  said  to  him,  at  the- 
time  he  sent  blm  to  see  plaintiff,  for  tbe  purpose 
of  showing  Mas  favoraUe  to  defendant. 
6.  EvnsNCB— OrniioNB — Speed  or  Gab. 

In  an  action  for  injuries  to  a  passenger  by 
a  collision  between  a  s^eet  car  and  a  railroad 
train,  an  answer  to  a  question  as  to  the  rate  of 
speed  at  which  the  car  approached  the  rail- 
road crossing  that  it  wonld  be  hard  for  the  wit- 
ness to  judge  because  tbe  car  had  just  started 
and  could  not  havc^  been  running  very  fast,  was 
properly  stri<Aen  for  vagaenesa  and  as  e  ood- 
clusioD  of  fact  from  another  fact 

6.  Tbial— DoBOTXon  or  Vbbdiot. 

Where,  In  an  action  toe  Injuries  to  a  pas- 
senger in  a  collision  between  a  street  car  on 
which  he  was  riding  and  a  railroad  train,  the 
jury  could  come  to  bat  one  conclusion  on  the 
evidence,  and  that  was  that  plaintiff  was  Injured 
through  the  negligence  of  defendant's  employte 
in  brmging  the  car  In  collision  with  a  nulroad 
engine,  the  conrt  properly  directed  the  jury  to 
find  a  verdict  for  plahitifl,  U  thsy  believed  the 
evidence. 

7.  Appeal— HABiiLBsa  Bbbob. 

Where,  In  an  action  for  iujnries  to  a  pas- 
senger, tbe  court  properly  gave  the  affirmative 
charge  on  the  case  generally  In  favor  of  plain- 
tiff, the  conrt's  refusal  to  charge  in  favor  of  de- 
fendant on  one  of  the  counts  of  the  complaint, 
averring  simple  negligence  of  the  conductor  of 
the  street  car  on  which  plaintiff  was  riding,  If 
error,  was  harmless. 
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8.  Daiuoes— Instbuctions. 

In  an  action  for  injuries,  an  InitnictloD 
that  the  inrj  were  the  aole  jndges  of  the  dam- 
acee  to  be  awarded  waa  pr<q>er;  it  being  as- 
sumed that  they  would  look  to  the  evidence  of 
the  injury  in  making  their  aBBesaments. 

[Ed.  Note. — ^Tor  cases  in  point,  see  T4d.  15, 
Cent  Dig.  Damages,  {  637.] 

9.  Same— Physician's  Sebticks. 

In  an  action  for  injuries  to  a  passenger,  the 
fact  that  some  items  which  made  up  the  total 
of  his  physician's  bill  were  not  recoverable  in  the 
action  farnishcd  no  justification  for  a  request  to 
charge  that  the  jury  were  not  entitled  to  taJM 
into  consideration  the  doctor's  bill  testified  to  in 
aaseflsing  plaintiff's  damages. 

Appeal  from  Git?  Court  of  Birmingham; 
W.  W.  wniierBon,  Judge. 

Actl<Hi  bj  John  E.  Butledge  against  the 
Birmingbam  Railway,  Ll^t  ft  Power  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeala.  Affirmed. 

Rehearing  denied  June  80,  1905. 

This  was  an  action  by  the  appellee  against 
the  appellant  for  damages  for  personal  In- 
juries received  while  a  passenger  on  the  de- 
fendant's street  railway  as  the  result  of  a 
collision  between  the  car  on  which  the  plain- 
tiff was  riding  and  a  Loularllle  ft  Nashrllle 
Railroad  train.  The  third  count  of  the  com- 
plaint Is  as  follows :  "The  plalntlflf  claims  of 
the  defendant  the  sum  of  $10,000  as  damages, 
for  that  on  and  prior  to  the  26th  day  of  July, 
1901,  the  defendant  was  a  body  corporate,  and 
was  operating  electric  cars  for  the'  carriage 
of  passengers  for  hire  in  said  county  and 
state,  and  on,  to  wit;  said  25th  day  of  July, 
1001,  plaintiff  was  a  passenger  on  one  of  de- 
fendant's street  cars  going  from  Woodlawn 
to  Birmingham,  there  being  several  passen- 
gers on  said  car ;  and  as  the  car  npon  which 
plaintiff  was  riding  approached  and  reached 
the  point  where  defendant's  railroad  crosses 
the  track  of  the  Ix}ul8ville  ft  Nashville  Rail- 
road Company,  at  or  near  East  Birmingham, 
the  same  was  not  brought  to  a  stop,  but  pro- 
ceeded across  said  Louisville  ft  Nashville 
Railroad,  when  a  freight  train  of  the  Louis- 
ville Railroad  Company,  moving  nwthward, 
collided  with  the  car  upon  which  the  plaintiff 
was  riding,  turning  the  defendant's  car  over, 
and  the  plaintiff  was  thrown  out  upon  the 
ground,  and  one  of  the  other  passengers  was 
thrown  with  great  force  against  or  upon  him, 
and  the  plaintiff  sustained  severe  injnrles 
in  his  stomach,  bacli,  and  testicles,  from  all 
of  which  he  suffered  great  physical  pain  and 
mental  torture,  and  was  disabled  from  work, 
and  was  put  to  large  expense  In  and  about  his 
cure  In  the  way  of  medicines,  nursing,  and 
medical  attention,  all  to  his  damage  f  10,000 
as  aforesaid ;  hence  this  suit  And  the  plain- 
tiff avers  that  bis  said  Injuries  were  caused 
by  the  wanton  and  reckless  negligence  of  the 
defendants  employ^  in  charge  of  said  car 
i^n  which  plaintiff  was  a  passenger.  In  caus- 
ing said  car  to  approach  and  cross  aald  Louis- 
ville ft  NashTille  Railroad  without  etopping, 
knowliig  that  a  LoulBTille  ft  Naataville  train 


was  approaching  the  defendant's  track,  and 
that  it  would  probably  cross  the  defendant's 
track  without  stopping,  and  knowing  that 
there  would  probably  be  a  collision  between 
eald  Louisville  &  Nashville  train  and  the  car 
upon  which  plaintiff  was  a  passenger,  and 
that  the  reasonaUe  and  probable  result  of 
the  collision  would  be  an  injury  to  the  pae- 
sengers  on  defendant's  said  car." 

The  evidence  ft>r  the  plaintiff  tended  to 
show  that  on  November  1.  1901,  the  plaintiff 
was  a  passenger  on  one  of  the  defendants 
cars  in  the  city  of  Birmingham ;  that  the  car. 
In  paaslng  through  Birmingham,  had  to  cross 
the  tracks  of  the  Louisville  ft  Nashville  Rail- 
road Company;  that  the  (»r  upon  which 
plalntiUf  was  riding  ran  into  or  collided  wIUl 
a  train  of  said  railroad  company;  that  the 
car  was  turned  over,  throwing  plaintiff  out, 
and  some  one  fell  on  blm*  striking  him  In  tito 
sbHnach,  and  he  received  serious  injuries 
to  his  hack,  spine,  1^  stomadi,  and  testicles, 
from  vhi(ih  he  had  never  recovoed,  and 
would  not  likely  recover;  that  for  a  space 
of  60  feet  before  readiing  the  LonlsTille  ft 
Nashville  traces  tiie  way  was  unobstructed, 
and  there  was  nothing  to  prevmt  the  motw- 
man  of  the  car  from  seeing  up  and  down  the 
railroad  track ;  and  that  the  motorman  pro- 
ceeded to  cross  the  track  without  stopping, 
although  a  freight  train  was  approadilng  at 
the  time,  which  collided  with  the  car.  The 
evidence  for  the  defendant  tended  to  show 
that  the  car  upon  which  plaintiff  was  riding 
approadied  within  16  feet  of  the  Louisville 
ft  Nashville  track,  and  stopped;  that  the 
motorman  did  not  see  the  approaching  Louis- 
ville ft  Nashville  train  until  after  he  had 
started  up  the  car.  and  It  was  then  too  late 
to  stop  It  before  being  struck  by  the  train; 
that  the  way  was  unobstructed  for  30  feet; 
that  plaintiff  was  but  slightly  injured.  On 
the  direct  ezaminatlMi  of  one  Sheets,  a  wit- 
ness for  plaintiff,  he  was  asked  the  following 
question:  "Were  there  other  people  on  the 
car"  at  the  time  of  the  collision?  To  this 
the  defendant  objected,  the  court  overruled 
the  objection,  and  defendant  excepted.  The 
witness  answered:  "Yes,  sir;  there  were  a 
good  many,"  On  the  direct  examination  of 
the  witnesses  Burt,  Reinhardt,  Rutledge, 
Hurt,  and  Wyman,  they  were  asked  by  plain- 
tiff whether  they  heard  him  complain  of  be- 
ing Injured  Immediately  after  the  collision, 
to  which  questions  the  defendant  objected, 
the  court  overruled  the  objection,  and  defend- 
ant excepted.  The  witnesses  answered  that 
he  complained  a  good  deal.  On  the  examina- 
tion of  the  plaintiff,  he  was  told  by  his  coun- 
sel "to  walk  the  best  he  could  before  the 
Jury."  The  defendant  objected,  the  court 
overruled  the  <^jectlon,  and  defendant  ex* 
cepted.  Plaintiff  then  walked  before  the  Jury. 
After  the  plaintiff  had  detolled  the  nature 
and  extent  of  his  Injuries,  he  was  asked  the 
following  question:  "What  about  your  sex- 
ual organs?"  and  the  witness  answered,  "I 
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do  not  tbluk  It  Is  ai^  good  to  me."  The  de- 
fei^nt  objected  to  this  statement,  the  court 
overruled  the  objection,  and  deCaadant  except^ 
ed.  Dr.  Jones,  a  witness  for  defendant  hav- 
ing tesUOed  that  he  was  directed  by  the  de- 
fendant to  examine  the  plaintiff  after  title  In- 
juries were  received,  testified  that  his  Injuries ' 
were  sl^l;  and  was  asked  on  cross-examina- 
tion to  "state  what  Mr.  Morrow  [the  defend- 
ant's attorney]  said  to  yon  at  the  time  he 
sent  you  to  lee  plaintiff."  to  which  the  defend- 
ant objected,  thecourt  overruled  the  objectl<Hi, 
and  defendant  excepted.  The  witness  an- 
swered. "He  told  me  to  go  there  and  see  hl« 
condition— hU  true  condition." 

Upon  the  Introduction  of  all  the  evidence, 
the  court  gave  the  following  written  charges 
to  the  jury  at  the  request  of  the  plaintiff,  to 
which  the  defendant  exc^>ted:  "(1)  The 
Jury  are  the  sole  judges  of  the  damages  to  be 
awarded  In  this  case.  (2)  The  court  charges 
the  jury  that.  If  th^  believe  all  the  evidence 
in  this  case,  they  will  find  a  verdict  for  the 
plamtlff.  (S)  It  Is  left  alone  to  the  jury  to 
aay  how  much  damages  th^  will  give  to  the 
plaintiff  in  this  case.  (4)  If  the  Jury  believe 
all  llie  evldoice,  they  will  find  tar  the  plain- 
tiff." The  d^endant  requested  the  court  to 
give  the  following  written  cfaai^ies  to  the 
Jury,  which  the  court  refused  to  give,  and  de- 
fendant excited:  "(1)  If  tbe  jnry  believe 
the  evidHtce,  th^  cannot  find  for  the  plaintiff 
under  the  fourth  count  of  the  complaint  (2) 
If  you  believe  the  evidence,  you  must  render 
your  verdict  In  favor  of  the  defendant  (8) 
If  you  beUeve  the  evidence,  you  cannot  find 
for  the  plaintiff  under  the  first  count  of  the 
complaint  (4)  If  you  believe  the  evidoice, 
you  cannot  find  for  the  plaintiff  undCT  the 
second  count  of  the  complaint  (S)  I  charge 
you  that  Dr.  Parke  and  Dr.  Rl^,  who  have 
testified  in  tills  case^  were  appointed  by  the 
court  as  a  board  of  medical  examiners  to  ex- 
amine the  plaintiff.  (0)  Ton  Cannot  take  Into 
consideration  the  doctor's  bill  testified  to  to 
this  case  to  assessing  plaintiff's  damages." 

The  Jnry  rendered  a  vordlct  to  favor  of 
the  platotlff,  assessing  his  damages  at  $4,000. 
The  defendant  afterwards  moved  tot  a  new 
trial  on  the  grounds  that  the  verdict  was  con- 
trary to  the  weight  of  the  evidence,  and  was 
excessive,  and  that  the  court  erred  In  refusing 
to  give  the  six  charges  requested  by  defend- 
ant. The  court  overruled  the  moticm,  and 
defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  court  to  which  excep- 
tions were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for 
appellant  John  T.  Shugart  Frank  S.  White, 
and  A.  O.  Lane,  for  appellee. 

McCLBLTiAX,  C.  J.  A  count  of  the  Com- 
plaint ascribes  plaintiff's  injuries  to  tiw 
"wanton  and  reckless  negligence"  of  defend- 
ant's  ^ployds  to  charge  of  the  car  on  which 
platatiff  was  a  passenger,  and  goes  on  to 
all^  tiiat  this  wanton  and  reckless  neg- 
lig«ice  consisted  to  their  causing  said  car  to 


approach  and  cross  the  l4>ulBvllle  ft  Nash- 
ville Railroad  without  stopping,  knowing 
that  a  Louisville  &  Nashville  trato  was 
approaching  defendant's  tra(^,  and  that  it 
would  probably  cross  defendant's  track 
without  stopping,  and  knowing  that  there 
would  probably  be  a  colllBlon  between  the 
Louisville  &  Nashville  trato  and  the  car  up- 
on which  plaintiff  was  a  passenger,  and  that 
the  reasonable  and  probable  result  of  the 
collision  would  be  injury  to  the  passengers  on 
defendant's  said  car.  Under  this  count  to 
our  optolcm,  evidence  that  said  street  car  of 
defendant  was  at  the  time  crowded  with 
passengers,  or  "that  there  were  many  people 
on  the  car,"  was  pertinent  as  supporting 
the  allied  probability,  and  the  employer's 
appreciation  of  it  that  passengers  would 
be  injured  by  the  collision.  Was  it  not  also 
cranpetent  as  tiding  to  color  more  darkly 
their  alleged  wantonness,  apart  from  the 
consideration  Just  adverted  to? 

This  court  is  committed  to  the  proposition, 
and  satisfied  of  Its  correctoess,  toat  to 
cases  of  tiiis  sort  complatots  of  pato  and 
Buflotog  <»i  the  part  of  the  alleged  Injured 
person  may  be  adduced  as  original  evidence, 
tending  to  prove  the  existence  of  the  condi- 
tion or  sensation  complained  ot  Tel^apb 
Co.  T.  Henderson,  89  Ala.  610,  521,  7  South. 
419,  IS  Am.  St  Rep.  148;  B.  U.  Ry.  Co.  r. 
Hale,  90  Ala.  8;  10;  11,  8  Bouth.  142,  24  Am. 
St  Rep.  748.  The  testimony  of  plaintiff's 
physldan:  **He  told  me  that  he  was  hurt- 
ing— hurt  toternally;  said  he-  was  hurting 
to  here  somewhere" — like  much  other  tssti- 
m«iy  cAJected  to  by  defendant  was  of  this 
character;  and  so,  too,  was  the  testtoumy 
ot  Dr.  Wyman  that  platotlff  told  him  he  had 
pains  to  bis  hips  and  was  nervous. 

ot  course,  cannot  know  precisely  what 
figure  the  platotlff  cut  when  told  by  bla 
counsel  and  allowed  by  the  court  against 
defendant's  objection  "to  walk  the  best  he 
could  betore  the  jury."  It  would  be  difficult 
if  not  Impossible,  to  reduce  the  result  of  that 
experiment  totelUgtoly  to  paper,  and  no 
^ort  to  that  end  was  made.  So  we  are 
not  advised  whether  he  did  "his  best"  to  tiia 
way  of  walktog,  or.  to  the  contrary,  did  his 
best  to  the  way  of  Imi^esstog  the  Jury  that 
Us  powers  of  locomotion  bad  been  greatly 
impaired.  Certatoly  there  was  temptoticm 
toward  the  latter  course;  and  It  would 
seem  impractioible  by  any  sort  ot  "croas- 
aerdse,"  so  to  say,  to  test  the  good  faith 
of  his  gait  Ethically  speaking,  there  la 
grave  doubt  whether  this  man's  physical 
orf^ism  should  have  been  exposed  to  tJils 
temptotion  and  to  the  strato  necessarily  In- 
cident to  yielding  to  it  U  he  did  yield.  But 
00  legal  principle  the  evidence  la  <m  the 
same  plane  as  that  afforded  the  Jury  by  a 
view  of  his  persm  to  repose,  or  by  having 
him  stood  before  than  to  show  that  one  leg 
is  longer  than  the  otfa»,  were  the  staOTteo- 
ing  or  elongati(m  of  a  leg  the  thing  complain- 
ed o^  w  by  exposing  an  arm  to  the  Juzj 
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opon  Invocation  to  do  his  beat  In  bending  It 
at  Uie  joints,  tba  claim  being  tbat  it  Is 
BtUfened,  and  tbertfore  incapable  of  nwmal 
naa^  and  tbe  like;  and  we  are  not  prepared 
to  Bay  ttaat  the  amrt  •erred  In  allowing  thla 
walkbig  illnstratlon  of  tlie  plainOfTa  alleg- 
ed Injnries. 

Abstractly  apMkDoA  the  eridenoe,  the 
admission  of  which  la  challenged  by  the 
seraiteenth  and  elgbteoilli  aBBtgnmenta  of 
error,  may  appear  to  be  (tf  an  uncertain 
significance;  tnit  the  delteacy  of  ttie  subject 
mider  inquliy  not  on^  rendered  pn^>er,  er&i 
conimendable,  the  apparent  indirection  and 
vagueness  of  both  the  question  and  the  an- 
swer, but  also  accounted  for  and  relieved 
such  Ti^eness  and  indirection  to  the  minds 
of  the  jurors.  Th^  knew  predoely  what  tbe 
point  of  inquiry  was,  and  doubtless  got  the 
precise  Impwt  of  the  answer.  It  is  not 
always  necessary  to  call  a  spade  a  spade; 

It  will  suffice  to  Bay  that  the  exceptions 
made  the  bases  of  the  ninetemtb  and  twen- 
tieth assignmoits  of  oror  were  emasculated 
— assmnlng,  which  we  do  not  deckle,  that 
they  bad  merit  when  reserved— by  the  sub- 
sequent tettrntmy  of  the  witness.  The 
questions  were  In  fact  afterwards  answered. 

The  testimony  ot  Dr.  Jtmes  as  to  what 
Mr.  Morrow  said  to  h&oi  when  he  sent  the 
witness  to  see  the  plaintiff  was  prt^orly 
admitted  on  the  cross-examination  of  that 
witness,  as  toidlng  to  show  a  bias  favorable 
to  the  def^daut 

The  witness  Howell,  b^ng  aAeA,  "At  what 
rate  of  qieed  did  the  electric  car  annroach 
the  crosrtng?"  rolled,  ''Well,  It  would  be 
hard  to  Judge  that,  because  It  just  had 
started,  and  It  could  not  have  been  running 
tagt**  This  answer  was  not  only  altogether 
vago^  but  it  was  patesitly  the  witnesn^ 
mere  conclusion  of  fact  from  anoOm  fact 
It  was  pKverly  eluded.  Tbe  court  had 
the  right  to  exclude  It,  and  that  upon  plain- 
tiffs motion,  even  tho^sh  it  had  been  respon^ 
Bive  to  the  qnestlon,  and  the  plalntUt  had 
lost  the  right  to  have  it  excluded  by  fall- 
ing to  friftject  to  the  question.  But  It  was 
not  really  responsive. 

We  are  not  of  opinion  that  the  repetition 
1^  the  court  of  a  sound  and  pertinent  legal 
jgrt^KwlUrai  In  diarging  the  jury  la  errw, 
and  It  is  not  of  consequence  that  the  rqpett- 
tlmi  is  ^Cected  Iqr  giving  two  identical  charges 
at  tbe  request  of  a  party. 

Thore  was  but  one  coocloslon  opm  to  the 
jury  m  the  evidence  In  this  case,  via.,  that 
the  plaintiff  was  injured  through  the  negU- 
gmoe  of  defendant's  employes  In  bringing 
the  car,  of  which  they  had  control  and  on 
which  plaintur  was-  a  passenger.  In  collision 
^th  an  engine  running  on  the  bisecting  trade 
of  the  LonlsvUIe  A  Nashville  Railroad  Cmn- 
pany ;  and  the  city  court  iwoperly  instruct- 
ed them  to  find  fer  the  plaintiff  If  they  believ- 
ed tbe  evidence. 

Tbe  afflnnatlve  charge  on  the  case  general- 
ly having  bem  im^terly  given  fw  the  plain- 


tifl,  the  refusal  of  thft  court  to  diarge  in 
favor  of  the  defendant  on  one  of  the  counts 
averring  simple  n^llgbnce — that  of  the 
conductor — If  error,  involved  no  Injury  to 
tbe  defendant 

Charges  given  must  be  taken  with  refer- 
ence to  the  evldrace.  It  was  fw  the  jury 
to  assess  the  damages  In  this  case  upon  tbe 
evidence.  The  eourl^s  charge,  "The  Jury 
are  the  sole  judges  of  the  damages  to  be 
awarded  in  this  case,**  was  a  correct  state- 
ment of  the  law.  It  was  to  be  assumed  that 
th^  would  look  to  the  evidence  of  injury  In 
miilring  their  Msessments.  If  the  defmdant 
apprehended  they  would  be  misled  by  the 
charge  to  go  outside  of  the  evidence,  that 
supposed  tendency  should  have  been  elimi- 
nated by  requesttaig  an  explanatory  chai^; 
or.  If  It  appeared  that  th^  had  gone  out- 
alde  of  or  beyond  the  evidtmoe  in  their  vct- 
dlct,  the  court  had  power  to  correct  their 
action.  That  power  was,  of  course^  not 
surrendered,  and  the  charge  given  had  no 
reference  to  it  Its  existence  was  not  in- 
ctmsistent  with  the  sole  duty  of  the  jury 
In  the  first  instance  to  assess  the  damages. 

The  fact  that  some  Itans  which  made  up 
the  total  of  Dr.  Hurf  s  bill  tor  serrlces,  ete., 
rradered  the  plaintiff  were  not  recoverable 
In  thla  action  furnished  no  Justlflcatlcm  tar 
defendants  sixth  request  for  imtructlon. 
On  the  whole  evidoiee  it  was  practicable 
for  tbe  Jury  to  leave  out  those  items  and 
Include  the  balance  of  tba  bill  Sn  tbelr 
assessment 

We  are  nnaUe  to  say  that  l^e  trial  court 
erred  to  overruling  defiendantfa  motion  for 
a  new  trial. 

Affirmed. 

TYBON,  SIMPSON,  and  ANDBB80N>  JJ., 
concur. 


WEAVBB  V.  BTATB. 
(Supreme  Court  of  Alabama.  Jan.  10,  IWfS.) 

1.  Seduotioh— BviDBNcs— GuaiNo  Bbbob. 

Error  in  overruling  an  objectioa  to  a  ques- 
tion, asked  of  prosecutrix  In  a  prosecation  for 
■eduction,  aa  to  whether  defendant  made  love 
to  her,  was  cured  by  ber  answer,  "He  told  me  he 
loved  me,"  which  was  competent 

2.  Saub — V«mnB — Evidence. 

While,  in  a  prosecution  for  seduction.  It  was 
immaterial  whether  prosecutriz's  baby  was  bom 
and  the  promise  to  marry  made  in  the  county 
where  the  trial  was  had,  defendant  was  not 
prejudiced  by  prosecutrix's  answer  that  tiiey 
were  made  In  that  coonty. 

8.  Saiob. 

In  a  prosecution  for  seduction,  evidence  of 
prosecntriz's  brother  that  he  heard  defendant 
tell  her  that  he  loved  her  was  admlaslble  to  cor- 
roborate her  testimony  to  the  same  effect,  and  as 
justifying  the  inference  that  defendant  was  lead- 
ing prosecQtriz  to  beiiere  that  he  was  going  to 
marry  her. 

[Ed.  Note.— For  cases  In  point  sse  vol.  43, 
Cent  Dig.  Seduction,  I  7&1 
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4.  Same. 

In  a  prosectttioii  for  aeduetioii.  a  qaectlon 
■a  to  wheCber  witness  had  seen  defendant  in  tha 
onnnranity  after  a  certain  date,  when  pnise- 
catrlz's  condition  became  apparent,  wea  admis- 
sible, as  tending  to  show  a  realizatloQ  b^  defend- 
ant of  his  dani^  after  learning  the  facts. 

6.  SaIOB— LSTTIBS. 

Where  prosecntriz  testified  that  she  knew 
defendant's  handwriting,  and  that  ahe  had  re- 
ceived certain  letters  »oin  him  through  nsnal 
diannels  and  knew  them  to  be  from  deFendant, 
and  the  contents  of  the  letters  tended  to  show 
the  relations  that  existed  between  prosecutrix 
and  defendant,  and  contained  acknowledgments 
on  his  part  that  he  had  ^me  wrong,  ana  alln- 
slons  to  his  p  rev  iocs  pr(»nise  to  marry  her,  they 
were  admisSble,  though  written  aflxr  the  act 
of  seduction. 

[Ed.  Note^For  cases  in  vint,  na  vol.  48, 
Cent.  Dig.  Seduction,  «  m] 

6.  Samb— Tbxal— Rbhakks  or  Attobitbt. 

Where,  in  a  prosecution  for  seduction,  de- 
fendant had  written  a  letter  to  prraecutiix, 
which  he  signed.  "Tour  beast  friend,**  It  was  not 
error  for  the  prosecuting  att<wney  In  his  argu- 
ment to  make  remarks  on  the  word  "beast,"  con- 
sisting mwely  of  expressions  of  opinion  as  to 
the  enormity  <tt  defeodanf a  ofEuoe. 

7.  Bavs— iHSTBUcnons. 

In  a  prosecution  for  seduction,  a  request  ta 
charge  that.  If  prosecutrix  aurrendered  her 
virtue  and  had  sexual  later coane  with  defend- 
ant a*  a  result  of  a  promise  of  marriage  made 
to  her,  but  that  such  pnxDise  was  made  by  de- 
fendant and  prosecutrix  surrendered  her  virtue 
in  1898,  the  jury  could  not  convict  defendant  of 
seduction  in  luOl,  was  propwiy  refused,  aa 
pnisecntrlx  might  have  yluded  to  defendant  in 
1901  only  on  promise  of  marriage,  and  atUl  been 
entitled  to  proteeti<Hi. 

8.  Sm— Pbiok  InTBBooimsB. 

Id  a  prosecution  for  seduction,  a  request 
to  charge  that.  If  prosecutrix  had  Intercourse 
with  defendant  prior  to  the  first  Tuesday  after 
Christmas  1001,  then  she  was  not  on  that  day  a 
chaste  woman,  was  properly  refused. 

[Bd.  Note.— For  cases  in  point,  see  toL  48, 
Oent.  Dig.  Sadnetton,  U  6B,  6ffM.] 

0.  Saiib— Ghabaotbk. 

A  request  to  charge  that  the  jury  could 
infer  that  the  prosecutrix  was  unchaste  from  the 
xtate's  failure  to  produce  testimony  aa  to  her 
character  was  properly  refused. 

CEd.  Kote.— For  cases  in  point,  see  ToL  48, 
Gait  Dig.  Seduction,  i  67.] 

10.  Saub— Oobbobobatioh, 

Where,  in  a  prosecution  for  seduction,  thu« 
waa  evidence  from  which  the  jury  might  have 
found  that  prosecutrix  waa  corroborated,  a  re- 
quest to  charge  that  the  evidence  did  not  show 
auch  a  corroboration  of  prosecutrix's  testimony 
as  would  authorise  a  verdict  agaiost  defendant 
was  properly  refused. 

11.  Same. 

In  a  prosecution  for  seduction,  a  request 
to  diarge  that  if  "defendant  Molly  Jerkins" 
were  engaged  to  be  married,  and  had  aexual 
intercourse,  this  waa  not  sumcient  to  oonvict 
defendant,  unlesa  prosecutrix  yielded  to  such 
sexual  intercourse  on  account  of  the  promise  of 
marriage,  and.  such  promise  was  corroborated 
by  another  witness  or  witnesses  in  the  case,  and 
was  tlie  proximate  cause  of  her  yielding  to  the 
sexual  Intereourse,  was  properly  refused,  be- 
cause of  the  omission  of  the  word  "and,"  and  as 
requiring  the  Jury  to  acquit  unless  prosecutrix 
was  corrobwated  by  other  testimony  "aa  to  the 
promise  of  marriage"  only. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  48l 
Cent  Dig.  Seduction,  tl  8&-S6,  OO] 


12.  Sake. 

In  a  proaacntion  for  seduction,  a  request 
to  diarge  that  if  proaecatriz  was  mm  or  as 
willing  as  d^ttidanc  to  have  aexual  interoonrae, 
and  they  did  have  sexual  intercourse  under  such 
circumstances,  defendant  was  entitled  to  acquit- 
tal, was  properly  refused,  since,  though  prose- 
cutrix waa  willing  to  conunlt  the  offense,  she 
might  still  hava  had  aufficieiit  control  to  enable 
her  to  resist  her  own  desires,  as  well  as  defend* 
ant's  importunities^  until  he  promised  to  marry 
her,  or  ove^ame  her  control  by  arts  or  flattery. 

18.  GBiiitffAi^  Law— Appeal— Review. 

Where  tlw  oral  charge  of  the  court  Is  not 
•et  out,  the  correctness  of  a  charge  giwa  at  the 
request  of  the  state  cannot  be  renewed. 

Appeal  from  Circuit  Court,  Offoecoh  Coun- 
ty;  J.  C.  Rlchardaon,  Judge. 

Colonel  Weaver  was  convicted  of  ndm- 
tlon,  and  he  appeals.  Affirmed. 

The  evidence  for  the  state  tended  to  ahow 
tbat  MoIUe  Jerkins,  a  young  woman,  waa  ai 
the  time  of  the  trial  the  mother  of  a  child 
bom  in  November,  1902,  of  which  the  defend- 
ant waa  the  father;  that  ahe  and  defendant 
became  acquainted  with  each  other  in  1899. 
and  from  that  time  until  Aogost,  1002,  were 
together  frequently ;  tbat  In  November,  1901/ 
she  made  Mm  a  promise  of  marriage,  and 
soon  afterwards  had  seroal  intercourse  with 
him  for  the  first  time,  and  continued  to  do 
so  until  August,  1002,  when  she  informed  de- 
fendant that  she  was  in  a  family  way  and 
requested  lilm  to  keep  his  promise  to  many 
ber,  which  be  declined  to  do,  and  left  the 
oommimlty,  and  did  not  return  until  be  was 
arrested  and  brought  bacb  under  the  present 
indictment  The  evidence  for  the  defendant 
tended  to  show  that  the  defendant  was  sick 
and  confined  to  bla  father's  bouse  with 
measles  from  February  1,  1902,  until  March 
16, 1902,  and  that  be  did  not  go  to  see  Mollie 
Jwklna  during  that  time.  And  the  defend- 
ant testified  In  substance  that  in  1898  he  and 
tbe  prosecutrix  became  oigaged  to  marry, 
but  tbls  engagement  waa  broken  In  Septem- 
ber oi  that  year,  and  notblng  afterwards  WM 
erer  said  betweoi  tbem  on  that  subject; 
that  afterwards,  and  until  Aognst,  1902,  he 
frequentiy  bad  Intercourse  with  bw,  except 
during  the  months  of  F^uozy  and  March, 
1002,  when  be  waa  sltik  with  measles;  that 
be  was  not  the  father  ot  the  child;  that  be 
left  the  community  in  August,  190S^  when 
Infwmed  that  she  was  In  a  famUy  way ;  that 
be  wrote  tbe  letters  offered  In  evidence  by 
the  state  to  the  prosecutrix.  On  the  examl- 
natkm  of  Mollie  JeAlns,  tbe  prosecutrix,  she 
was  asked  by  tbe  solicitor,  "Was  it  In  Cone- 
cuh county  that  tbe  baby  was  bom  and  tbe 
promise  to  marry  made  and  sexual  Inta- 
conne  hadf  to  which  the  defendant  object- 
ed, the  court  overruled  the  obJectlMi,  and 
defendant  excepted.  Tbe  witness  answered, 
"Yes;  it  all  happened  In  Conecuh  county."' 
John  ierUns,  a  brother  of  tbe  prosecutrix, 
testi^ing  for  tiie  state,  stated  tbat  he  beard 
defendant  'tell  bw  one  nl^t  In  1901  he 
loved  bcT"  to  which  tbe  defendant  objected, 
the  court  overruled  tbe  objection,  and  defend- 
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ant  excepted.  X  B.  J^kins,  fatber  of  tlie 
proeecatrix,  testlfylDg  for  ttie  state,  was 
asked  by  the  solicitor  whether  he  had  seen 
tbe  defendant  In  that  commnnltr  after 
Angnst,  1902,  to  which  the  defendant  ob- 
jected, the  court  oTermled  the  objection, 
and  deifendant  excepted.  The  witness  an- 
swered, "No;  not  nntll  be  was  brought  back." 
On  the  farther  examlnatlMi  of  the  prosecu- 
trix she  testified  that  after  the  defendant 
left  the  conununlty  she  received  letters  from 
him,  that  ahe  knew  his  handwriting  and  that 
the  letters  were  written  by  bbn,  and  that 
they  were  received,  some  by  mall  and  some 
from  members  of  defendant's  family.  The 
atate  offered  the  letters  In  evidence,  the  de- 
fendant objected,  the  court  overruled  the 
objection,  and  defendant  excepted.  The  let* 
ters  were  lengthy  and  contained  many  refer- 
ences to  the  relations  between  them,  and 
allusions  to  his  promises  to  marry  her.  One 
of  the  letters  admitted  was  signed  "Tour 
l>east  friend."  In  his  argument  to  the 
Jury  the  solicitor  stated  that  the  de- 
fendant characterized  the  sort  of  a  friend  he 
was  to  the  prosecutrix  when  he  signed  the 
letter  in  that  manner.  The  defendant  ob- 
jected to  the  argument  and  moved  to  exclude 
same  from  the  Jury,  the  court  overruled  the 
objection  and  motion,  and  defendant  ex- 
cepted. 

Upon  the  Introduction  of  all  tSua  evidence 
the  defendant  requested  the  following  char- 
ges, which  the  court  refused,  and  be  ezce^tod : 
"The  court  charges  the  jury  that  If  the  evi- 
dence satisfies  yon  beyond  a  reasonable 
donbt  that  MoUie  Jerkins  surrendered  her 
virtue  and  had  sexual  Intercourse  with  de- 
fendant as  a  result  of  a  promise  of  marrilage 
made  to  her  defendant,  but  that  said 
promise  was  n»de  by  defendant  and  said 
Mollis  JeAbu  surrendered  her  virtue  in 
1888,  then  your  vwdlct  must  be  for  defend- 
ant. The  court  ebai^B  the  Ju^  that  If  you 
believe  from  the  evidence  that  Uollle  Jer- 
klDs  had  illicit  intecoonrse  with  the  defend- 
ant in  tiUs  case  prior  to  the  first  ThuxMay 
attec  Cauristmas.  1901,  and  at  a  thne  prior  to 
date  she  swore  she  first  had  sexual  connec- 
tion with  defendant,  tihen  said  MolUe  Jer- 
kins was  not  oa  said  first  Thursday  after 
Otaxlstmas  a  diaste  voman,  and  your  verdict 
most  be  tm  defendant  *  *  *  (f)  The 
oonrt  dba^es  the  Jury  that;  when  tiie  de- 
fendant offered  evidence  tending  to  prove 
that  BColUe  Jerkins  was  an  unchaste  Woman 
at  the  time  of  the  alleged  offoise.  It  was 
pemUsriUe  tor  the  state  to  crff  er  evidence  as 
to  the  general  cbaracto  of  Mollie  Jerkins 
for  cfaastllT,  and  the  failure  of  the  state  to 
offer  such  evidence  is  a  circumstance  you 
can  look  to  in  determining  whether  or  not 
Mollle  Jerkins  was  a  chaste  woman  at  the 
time  of  the  alibied  seduction.  *  *  •  (h) 
The  court  charges  the  Jury  that  the  evidence 
in  this  case  does  not  show  such  acorrobora- 
IKa  of  the  teitflmony  of  SfoUle  Jerkins  as 


will  authorize  a  verdict  against  the  defend- 
ant The  court  charges  the  Jury  that 
though  you  may  believe  from  the  evidence 
that  the  defendant  Mollle  Jerklns  were  en- 
gaged to  be  married,  and  they  had  sexnal 
Intercourse,  this  is  not  suiSclent  to  convict 
the  defendant  unless  you  believe  from  the 
evidence  beyond  all  reasonable  doubt  that 
Mollle  Jerkins  yielded  to  the  sexual  Inter- 
course on  account  of  the  promise  of  marriage, 
and  this  fact  of  the  proddse  of  marriage  la 
corroborated  by  another  witness  or  witnesses 
In  the  case  and  was  the  proximate  cause  of 
her  yielding  to  the  sexual  Intercourse,  then 
you  must  find  the  defendant  not  guUtr*  *  * 
*  (S)  If  you  believe  from  the  evidence  In 
Uie  case  that  Mollie  Jerkins  was  as  willing 
or  as  modi  willing  as  the  defendant  to  the 
sexual  intercourse  as  the  defendant  or  yon 
have  a  reaaonalUe  doubt  on  this  subject  after 
IooUjv  at  aU  the  evidence  in  the  case,  or 
unless  the  state,  or  all  Hie  evtdmce  on  this 
subject,  after  cmstderlng  ttie  evidence  as  a 
whole,  so  convince  you  beyond  all 'reasonable 
doubt  Hut  MolUe  JraUns  did  not  yield  to 
the  sexnal  Intercourse  to  gratify  her  own 
passions  and  desires,  ttien  yon  must  find 
the  defendant  not  guilty.  (4)  If  you  believe 
from  the  evidence  In  the  case  that  Mollie 
Jerkins,  the  prosecutrix,  was  more  or  as 
wilting  as  the  defendant  to  have  sexual  Inter- 
course, and  they  did  have  sexual  intercourse 
under  these  clrcumstaQces,  then  your  verdict 
must  be  for  the  defendant  and  yon  must 
find  him  not  guilty.  (5)  The  presumption 
of  Innocence  Is  with  the  defendant  when  be 
enters  upon  bis  trial,  and  follows  him  all 
through  the  trial  until  his  guilt  Is  established 
as  charged  in  the  Indictment ;  and  until  this 
is  done  h^  the  defendant  not  say  any- 
thing. Mathematical  certelnty  is  required, 
because  all  questions  are  subject  to  some  de- 
gree of  doubt;  but  this  does  not  mean  that 
you  can  convict  the  defendant  unless  you 
believe  from  all  the  evidence  In  the  case  he  Is 
guilty,  and,  acting  on  grave  concerns  of  your 
own,  you  believe  he  Is  guilty  beyond 'all 
reasonable  doubt  and  If  you  do  not  so  believe 
you  must  find  him  not  guilty.**  The  court  at 
the  Instence  of  the  solicitor  gave  the  fol- 
lowing written  charge  to  the  Jury,  to  which 
action  the  defendant  excepted:  "The  court 
charges  the  Jury  that  the  written  charges 
read  to  the  Jury  in  this  case  by  the  coun- 
i  sel  for  the  defendant  are  not  In  conflict  with 
the  genwal  oral  charge  of  the  court  but  only 
a  different  manner  of  stating  the  law  In  this 
case." 

After  the  verdict  of  the  Jury  was  returned 
Into  court  the  defendant  moved  In  arrest 
of  Judgment  because  of  Irregularities  in  the 
drawing  and  summoning  of  the  Junws.  The 
court  overruled  the  motion. 

Stallworth  &  Burnett  and  Jas.  A.  Stall- 
worth,  for  appellant  Massey  Wilsoi^  Attj. 
Gen.,  for  the  State. 
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SIMPSON,  J.  The  defendant  was  con- 
victed of  the  crime  of  seduction,  and  appeals 
to  this  court 

The  first  exception  1b  to  the  action  of  the 
court  In  overruling  the  objection  to  the  ques- 
tion b7  the  state  to  the  witness  (prosecntsix), 
"Did  he  make  love  to  you?"  Whatever  doubt 
there  may  have  been  as  to  this  qnwtlon  on 
the  subject  of  opinion  evidence  waa  relieved 
by  the  answer,  to  wit,  "He  told  me  he  loved 
me,"  which  was  clbarly  competent. 

2.  While  It  was  immaterial  as  to  whether 
the  baby  was  bom  and  the  pnunlse  made  In 
Conecuh  county,  or  in  some  other,  we  cannot 
see  that  tin  defaidant  conld  be  prejudiced 
In  any  way  by  the  answer  to  that  q:aeation. 

8.  The  testimony  of  tho  brother  of  Qie 
prosecutrix  as  to  bearing  defaidant  tell 
[oosecntrlz  that  he  loved  her  was  properly 
admitted,  as  it  tended  to  cor^borate  ber  testi- 
mony fm  that  point,  and  was  a  circumstance 
whldi,  with  ottaera,  might  authorize  the  jury 
to  conclude  that  defendant  was  leading  the 
girl  to  believe  that  be  was  gobig  to  many  bar. 

4.  The  objection  to  ttie  question  as  to 
whether  the  witness  had  seen  the  defendant 
In  that  conunnnl^  after  Angiist,  IWZ,  was 
not  well  takm,  as,  while  it  was  not  comflnslve, 
'yet  it  was  a  drcomstance  properly  placed  be- 
fwe  tbe  jury  aa  tending  to  Bfaow  that  the 
defendant  realized  his  danger  after  learning 

J  the  condition  of  the  prosecutrix. 

5.  The  objection  to  the  Introduction  of 
the  letters  was  properly  overruled.  The  pros* 
ecntrlx  had  testtfled  that  she  knew  defend- 
ant's handwriting;  that  she  received  than 
tlwough  usual  channels,  and  knew  tbem  to 
be  from  defuidant  As  to  their  mattra,  al- 
tboui^  written  after  the  act  of  seductton, 
they  tended  to  show  tbe  relations  tiiat  had 
existed  between  them,  and  contained  acknowl- 
edgments on  his  part  that  he  had  done  wrong, 
and  evident  alloslais  to  hla  previous  prom- 
isee to  marry  her. 

6.  The  exception  to  the  remaAs  of  tbe 
solicitor  on  tbe  word  "beast"  (used  In  the  let- 
ter In  place  of  "best")  was  properly  over- 
nfled,  as  tbe  remarks  were  merely  ezpreesions 
of  opinion  as  to  the  emnrmtly  of  the  defend- 
ant's offense. 

7.  The  first  charge  requested  by  the  de- 
fiant was  properly  refused.  Although 
she  may  have  surrendered  bee  vlrtne  In  1898, 
yet  she  might  have  yielded  to  him  In  1901, 
only  on  pnnnlse  ot  marriage,  and  beea  atr 
titled  to  the  protection  of  the  statute.  Suth- 
er  V.  States  118  Ala.  88,  24  Soath.  48. 

a  The  charge  requested  by  doEendan^  to 
the  effect  that,  If  prosecutrix  had  inter- 
course with  defendant  prior  to  first  Thursday 
att&e  Christmas,  1901,  then  she  was  not  on 
that  day  a  chaste  woman,  was  prapetly  re- 
fused, because,  first,  she  may  have  been  mis* 
taken  In  the  exact  date ;  second,  even  though 
she  had  previously  fallen,  she  may  have  re* 
formed,  and,  if  she  yielded  to  him  then  only 
under  promise  of  marriage,  she  may  have  at 
that  time  "bad  the  virtue  of  chastity  •  •  • 


within  the  meaning  of  tbe  statute,  entitling 
her  to  Its  protectltm."  Snther  r.  State,  118 
Ala.  88,  24  South.  4& 

9.  The  cha^  marked  "f"  was  properly 
refused.  It  would  not  have  been  prefer  for 
the  court  to  charge  the  jury  that  tb^  could 
infer  the  unchastlfy  ot  the  prosecutrix,  be- 
cause tbe  atate  did  not  produce  testimony  aa 
to  her  character. 

10.  TlM  charge  marked  "h**  was  properly 
refused.  There  was  evidence  from  which 
the  Jury  might  have  found  that  tbe  prosecu- 
trix was  corroborated  within  the  require- 
ments of  the  statute. 

11.  WhUe  It  Is  tme  that  the  mere  fact 
that  the  parties  were  engaged  to  be  married 
and  Lad  sexual  intercourse  la  not  sufficient 
to  establish  the  fact  ttiat  proaecutrix  yielded 
on  account  of  the  promise  to  marry,  yet  the 
charge  requested  on  this  subject  was  defect- 
ive, first.  In  the  <Hnlsslon  of  the  word  "and" 
between  the  names  of  defendant  and  Mollle 
Jerkins;  and,  second,  in  that  It  mentioned 
the  promise  of  marriage  only  as  the  moving 
cause,  and  required  the  jury  to  acquit,  though 
they  might  have  found  that  she  yielded  aa 
the  result  of  "arts"  or  "flattery."  This  charge 
was  also  faulty,  in  that  It  required  the  jury 
to  acquit,  unless  the  prosecutrix  was  corrob- 
orated by  other  testimony  as  to  the  promise 
to  marry,  whereas  this  Is  only  one  of  the 
material  facts,  and  corroboration  as  to  either 
of  the  material  facts,  so  as  to  satisfy  the  jury 
that  prosecutrix  was  worthy  of  credit 
would  be  sufficient  Wilson  v.  State,  73  Ala. 
627;  Munkers  v.  State,  87  Ata.  04,  6  South. 
867 ;  Suther  v.  State,  118  Ala,  88, 24  South.  43. 

12.  The  charge  numbered  3,  by  reason  of 
mi^tekee  in  transcribing  or  otherwise.  Is  so 
contradictory  and  Involved  that  it  la  not  pw- 
sible  to  pass  on  It 

13.  Charge  numbered  4  was  properly  re- 
fused, because,  although  prosecutrix  may 
have  been  willing  to  commit  the  offense,  yet 
she  still  may  have  had  snfflclent  control  to 
have  enabled  her  to  resist  her  own  desires 
as  well  88  the  Importunities  of  defendant, 
until  she  bad  the  assurance  that  be- was  go- 
ing to  marry  ber,  and  her  willingness  may 
have  been  the  result  of  his  arts  or  flattery. 

14^  Charge  No.  6  Is  confusing  and  unin- 
telligible, possibly  owing  to  the  Incorrect 
transcription. 

15.  As  the  oral  charge  given  by  the  court 
is  not  set  out  It  Is  Impossible  for  this  court 
to  pass  upon  the  correctness  of  tbe  <diarge 
given  at  tbe  request  of  the  solicitor. 

16.  The  motion  in  arrest  of  judgment  was 
properly  overruled,  as  any  Irregularities  In 
the  formation  of  the  jury  were  waived. 
State  V.  Williams,  8  Stew.  464;  Thomas  t. 
State,  94  Ala.  76,  10  South.  432 ;  Howard  t. 
State,  106  Ala.  671. 18  South.  818. 

The  judgment  of  the  court  Is  affirmed. 

McCLELLAN,  a  J.,  and  TXSOK  and  AN- 
DERSON, JJ.,  concur. 
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BLACKBURN  v.  ALABAMA  GBBAT 
SOUTHERN  B.  CO. 
(Snpnme  Court  at  Alabama.  April  20,  1906.) 

1.  CAWnroa— FailuM!  to  Stop— DsariHATioiii 
— NoifiNAL  Dahaoks. 

Where,  In  an  action  acalnat  a  carrier  for 
failure  to  stop  at  a  paasencer's  destination,  be 
allet;ed  that  m  consequence  of  aach  breach  of 
dntj  he  suffered  great  ph^aical  and  mental  pain 
and  -was  put  to  great  trouble  and  exDense,  and. 
having  a  larve  amount  of  monej  on  nie  person, 
w«a  pot  Id  fttAt  fear,  etc,  Imt  the  evidence 
■bowed  that  after  leavmc  the  train  ha  walked 
directly  to  his  home  and  waa  only  compelled  to 
walk  about  a  mile  further  than  he  would  have 
walked  had  he  alighted  at  bla  destination,  and 
there  waa  no  evidence  that  he  suffered  mental  or 
physical  pain,  or  that  he  had  a  la^  amount  of 
money  an  allied,  or  was  compelled  to  go 
tiirough  a  lonely  country,  ]w  was,  at  most, 
entitled  to  recover  only  nominal  damagea. 

[SO.  Not&— For  caaee  in  point,  see  vol.  0, 
Gent  Dig.  Carriers,  »  1082-1C«4.1 

2,  Affux—BevbbsaX(— Nominal  Dahaosb. 

Under  Code  1^  {  1826,  providing  that  in 
all  actions  for  torts  plalntlli  shall  recover  no 
more  costs  than  damages^  where  the  damages 
do  not  exceed  $20,  etc.,  a  judgment  in  favor  of 
defmdant  in  an  action  for  tort  will  not  be  re- 
Tsrsed  on  appeal,  though  plaintUt  waa  entitled 
Co  BomJhal  damagea. 

Appeal  tntn  TokrIoom  OonntT-  Oourt; 
flenty  B.  Voeter,  Judge. 

Actlcai  SiA  W.  Bla(&bnni  against  the 
Alabama  Great  Bonthsm  Railroad  Com- 
pany. Fran  a  judgment  In  fhvor  of  de- 
fODdant,  plaintiff  appeals.  Affirmed. 

The  evidence  for  the  plalntlfl  tended  to 
ahow  that  on  August  20,  1003,  he  purcbased  a 
tid^et  at  Bessemer  for  Standiford,  a  station 
on  defoidanfs  railroad;  that  tbe  conductor 
took  up  his  tlcbet  before  reaching  Standi- 
ford,  and  that  the  train  did  not  stop  at  that 
place,  and  plaintiff  then  complained  to  the 
conductor,  and  tbe  latter  admitted  the  error 
and  ottenA  to  run  tbe  train  back,  bnt  this 
tw  afterwards  declined  to  do,  and  plaintiff 
left  tbe  train  at  the  next  station.  Green 
PtHid,  wtaich  was  2  miles  from  Standlford; 
that  he  walked  to  his  home  at  Reno  from 
this  [wlnt,  a  distance  of  about  2%  miles; 
that  the  distance  from  Btandlford  to  his 
borne  was  something  over  a  mile;  and  that 
he  was  put  to  no  expense  In  going  to  his 
borne.  The  evidence  for  tbe  defendant  tend- 
ed to  show  that  plaintiff  was  carried  be- 
yond bis  destination,  as  stated  by  him ;  that 
the  conductor  of  the  train  offered  to  pay 
plaintiff's  expenses,  but  the  latter  declined 
to  permit  him  to  do  so;  and  tbat  tbe  public 
road  from  Green  Pond  to  Reno  was  good. 

Bowman,  Herat  &  Beddow  and  Jones  ft 
Fttts,  for  appellant  A.  O.  ft  B.  D.  Smith, 
fbr  appellee. 

TT80N,  J.  Tba  complaint  contains  two 
counts,  and  are  both  in  case—ex  delicto. 
While  tlw  evidence  undtepntedlr  establishes 
tbe  breach  of  du^  allied  in  tbe  first  count; 
ft  does  not  tend  In  any  degree,  as  we  will 


ahow,  to  prove  the  aTerments  ef  that  count 
upon  whlcb  the  substantial  damages  sought 
to  be  recovered  are  predicated.  It  Is  there  al- 
leged tbat  plaintiff,  In  consequence  ot  the 
breach  of  Avty,  'buffered  great  physical  ano 
mental  pain  and  anxiety,  waa  put  to  great 
trouble  inconvenience,  and  expense  In  and 
about  going  bacft  to  his  destination,  and  hav- 
ing a  large  amount  of  money  on  his  person, 
and  being  compelled  to  go  through  a  lonely 
country  back  to  his  destination,  he  was  put 
in  great  fear,  and  was  made  sore  and  sick, 
and  lost  much  time  in  getting  to  his  said 
destination."  The  testimony  indisputably 
shows  that  plaintiff  did  not,  after  leaving 
the  train  at  Green  Pond  station,  go  back 
to  the  station,  Btandlford,  the  point  of  his 
destination,  as  alleged,  but  walked  from 
Green  Pond  directly  to  his  home.  It  also 
shows  that  he  would  have  had  to  walk  from 
Standiford  to  his  home,  bad  the  train  stop- 
ped there.  It  Is  true  It  does  show  be  was 
compelled  to  walk  about  one  mile  further 
than  he  would  have  had  to  have  done,  had 
he  been  put  off  at  Btandlford;  and  this  is 
tbe  only  inconvenience  shown  tbat  he  suf- 
fered. But  this  Inconvenience  is  not  tbe 
one  complained  of  In  the  count  There  was 
no  evidence  that  he  suffered  mental  and 
physical  pain,  or  that  be  had  a  large  amount 
of  money,  or  that  he  was  compelled  to  go 
through  a  lonely  country,  eto.,  as  alleged. 

But  It  is  insisted  tbat  plaintiff,  having 
shown  without  dispute  by  the  evidence  tbe 
breach  of  duty  as  alleged,  was  entitled  to 
recover  nominal  damages.  It  is  true  that 
"every  wrong  Imports  a  damage,  and  where 
none  other  Is  proven,  and  the  evidence  shows 
a  clear  breach  of  duty,  nominal  damages 
are  always  recoverable."  Adams  v.  RoWn- 
Bon,  65  Ala.  686  ;  8  Am.  &  Eng.  Eney.  law 
(2d  Bd.)  p.  651,  and  cases  cited  in  note  4. 
Bnt  It  does  not  follow  from  this  that  this 
court  will  reverse  the  Judgment  appealed 
from  for  the  purpose  of  allowing  plaintiff 
to  recover  nominal  damages,  in  the  absence 
of  a  right  of  Importance  to  be  vindicated 
by  the  assessment  of  them,  and  In  view  of 
the  fact  that  he  could  recover  under  the 
statute  (section  1826,  Code  1896)  no  more 
costs  than  damages.  Such  damages  are 
awarded,  not  as  compensation  for  the  in- 
I  Jury,  bnt  merely  In  recognition  of  plaintiff's 
Bight  and  Its  technical  Infraction  by  defend* 
ant  In  New  Orleans,  M.  &_T.  R.  R.  Co.  v. 
8.  ft  A.  T.  Co.,  63  Ala.  211,  which  was  an 
ad  qnod  damnum  proceeding,  tbe  Jury  by 
tiielr  Terdict  found  tbat  an>dlant  would 
not  sustain  any  damage  by  the  construction 
and  malntttumce  of  tbe  telegraph  Une  as 
ptopoaeA  tfr  the  petitioner,  and  a  decree 
was  rendered  by  tbe  court  to  accordance 
with  tbe  rerdict.  Tbe  point  was  made  in 
this  court  tbat  tbe  appellant  was  ottltled 
to  nominal  damages,  and  It  was  Indsted  ttiat 
the  decree  should  be  revised  for  tbe  fail- 
ure to  award  than.  Tbe  court  speaking 
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through  JnMice  Mannlngt  In  reference  to 
the  contention  said:  "It  woold  bare  been 
more  In  harmony  vltb  the  xtracUce  In  raita 
at  law,  If,  when  no  damage  waa  jwoTed, 
the  Jury  had  been  Instrncted  In  this  canse  to 
render  their  verdict  tor  a  small  spedfled 
8TUU  as  nominal  damagee.  This  practice 
was  adf^ted  In  common-law  courts  fbr  con< 
fonnl^  with  the  rule,  whldi  became  ea- 
tabllahed  aftw  the  stotnte  of  Olouceatcr 
<6  Edw.  Z),  that  the  party  who  failed  In  an 
action  at  law  iboold  be  mulcted  In  costSL 
There  are  many  caaea  In  whlA  a  party  may 
be  entitled  to  a  Judsmmt,  although  no  dam- 
age be  proved.  For  instance,  where  the  act 
done  la  of  ancta  a  cbaractw  that  Ita  nfie> 
titlon  or  cmtiunance  may  become  the  foun- 
dation of  an  adTorse  rl^t,  the  law,  in  the 
absence  of  any  special  injury,  gives  nomi- 
nal damages ;  a  suit  being  neceasary  to  pre- 
Bore  tltia  Stein  t.  Burden,  21  Ala.  14S, 
60  Am.  Dec.  463,  and  cases  dted.  Nominal 
dami^eB  are  allowed  In  audi  caaes  to  enti- 
tle the  party  to  costs.  Bu^  rince  tbe  statute 
In  thla  case  XHwrides  tiliat  the  petitioner  must 
pay  tbe  costn,  and  It  was  required  to  pay 
tiiam,  tbue  la  no  sensible  reasm  for  setting 
aside  a  decree  and  Twdlct  whidi  did  not  al- 
low merely  nominal  damages,  when  no  dam- 
age waa  in  fact  snatalned."  While  It  is  true 
this  caae  does  not  go  to  the  eztoit  we 
moat  go  to  afllrm  tbe  judgmmt  here  aiveal- 
ed  fkom,  it  does  unmistakably  recognize  and 
ai^rove  tbe  prlndple  that  nominal  damages 
are  not  compensatory,  and  the  refusal  to 
award  them  d^nrives  the  party  entitled  to 
tbem  of  no  property  right 

In  8  Am.  ft  Eng.  Bncy.  Law  (2d  EdJ 
p.  660,  tbe  rule  la  stated  in  thla  language: 
"It  has  been  said  tbat  the  failure  to  assess 
muninal  damages  was  not,  In  general,  an  er- 
rcff  which  affected  the  substantial  rights 
of  tbe  parties,  and  that  therefore  a  judg- 
ment would  not  be  reversed  for  failure  alone 
to  give  nominal  damages.  When,  howevw, 
nominal  damages  will  go  to  establlsb  some 
question  of  permanent  right,  there  will  be 
a  reversal  ttf  tbe  Judgment  or  a  new  trial 
awarded  for  an  erroneous  failure  to  give  nom- 
inal damages,  and  likewise  If  a  judgment  for 
nominal  damages  will  mtltle  a  plaintiff  to 
his  costs."  A  large  number  of  cases  from 
other  states  are  dted  by  the  authw,  which 
sustain  the  text.  In  a  number  of  them  the 
statutes  regulating  the  recovery  of  costs  are 
very  similar  to  ours,  and  the  courts,  in  con- 
sonance with  the  view  expressed  by  us,  re- 
fused to  reverse  the  Judgment  In  order  to 
allow  the  plaintiff  to  recover  one  cent  dam- 
ages and  one  cent  cost  See,  also,  S  Cyc. 
p.  446.  Mr.  Elliott,  in  his  work  on  Appel- 
late Procedure  (sectl<m  636),  states  tbe  rule 
to  t>e  this :  "The  doctrine  running  throughout 
the  adjudged  cases  Is  that  a  wrong  ruling 
is  not  available  as  error,  unless  It  does  harm 
in  a  material  degree  to  the  substantial  rights 
of  the  o(»nplalnlng  party.  It  la  not  «aoi^ 


• 

that  thwe  is  harm.  It  must  be  so  impor- 
tant as  to  merit  the  consideratl<m  of  the 
appellate  tribunal  and  take  something  of 
more  than  nc»nlnal  value  from  the  party  who 
alleges  error.  It  is  upon  this  principle  that 
it  Is  held  that  the  failure  to  assess  nominal 
damagea  may  be  placed  In  the  categwy  of 
harmless  errwa.  But  there  may  be  caaes 
where  a  right  of  Importance  is  to  be  Tlndl- 
cated  by  the  aaaesament  of  nominal  damagea ; 
and.  where  this  la  so,  the  failure  to  assess 
nominal  damages  may  be  prejudicial,  not 
indeed,  because  at  the  amount  Involved,  but 
because  of  the  right  which  requires  vindi- 
cation and  establishment"  This  statement 
of  the  rule  la  too  broad,  perhaps,  and  Is  not 
sanctioned  by  the  weight  of  authority.  Tbe 
correct  rule,  as  we  understand  it,  is  tiutt, 
where  there  Is  no  Important  ri^t  to  be  vin- 
dicated by  the  awarding  of  n<Mninal  dama- 
ges, the  failure  to  award  Hiem  Is  not  a  re- 
TO^ble  OTor,  unless  the  plaintiff  would  be 
entitled  to  recover  his  full  costs;  and  when, 
as  here,  to  award  nominal  damages  would 
only  entitle  plaintiff  to  recover  nominal  costs, 
this  court  will  not  reverse  the  judgment  for 
failure  to  do  so.  Tbe  breach  of  duty  al- 
lied in  tbe  second  count  of  tbe  complaint 
is  not  suppwted  1^  the  eTldenc& 
Affirmed. 

UcOLELLAN,  a  J.,  and  BIUPSON  and 
ANDDBSON,  3J^  omcnr. 


HOWARD  T.  DBODNS. 
(Suprone  Ooort  of  Alabama.   May  11.  lOOB.) 

1.  DariNua— LuNa— Advebse  Cuduitt. 

Code  1896, 1  4141.  with  reference  to  person- 
al property  levied  on,  provides  tbat  where  a 
stranger  claims  to  own  tbe  title,  legal  or  eQul- 
table,  or  a  lien  panmount  to  the  IntCTest  of  the 
defendant  In  the  writ  such  person  may  tfy  the 
right  to  Budi  property  before  sale  on  making 
affidavit  and  giving  bond ;  and  section  2634  de- 
clares, with  reference  to  detinae,  that  a  defend- 
ant not  ctolmlng  title  may  require  the  adverse 
claimant  to  defead  by  making  affidavit  etc 
Held  that  under  section  4141,  a  claimant  of 
property  levied  on,  who  claims  to  own  title  to 
the  property,  "lej^  or  equitable,"  or  a  para- 
mount lien  thereon,  waa  entitled  to  try  the  right 
of  property  before  sale,  but  tbat  an  eqnlttule 
title  or  paramount  lioi  to  the  title  of  the  defend- 
ant waa  not  available  In  a  proceeding  under 
section  2634. 

2.  Landlobd  aud  TnTAnr— IdBS— AoTlon  m 

ASSUUPSIT. 

Where  a  landlord,  though  entitled  to  a  lien 
for  rent  enforceable  by  attachment  as  an- 
thorised  by  Code  1806,  {  2717,  brought  suit  for 
rent  in  assumpsit  and  recovered  jadgmeut  on 
which  execntion  was  issned,  no  lien  attached  to 
property  before  the  issuance  and  levy  of  the  ex- 
ecution, and  no  tlUe  was  acquired  by  the  pur- 
chaser under  execution  until  after  sale. 

8.  Chattel  Mobtoages— Libh— Pbiobitt. 

The  lien  of  a  chattel  mortgage  duly  recorded 
Is  superior  to  that  of  a  pnrdiaMr  at  execution 
sale  against  the  mortgagor  under  an  neeution 
Issued  after  registration  of  the  mortgage. 

[Ed.  Note. — For  cases  in  point  see  voL  9; 
Cent  Dig.  Chattel  Mortgages,  H  240-249.] 
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4.  Sua-GoaRBuoriTi  Notxok. 

ResistratioD  of  a  chattel  mortgagfi  Is  con- 
strnctive  notica  to  a  mbaeoaent  purchaaer  of 
the  mcvtgaced  property  under  an  execution. 
_{Bd.  Nota.— SVw  caaea  in  point,  >ee  toL  9, 
GoDt  Dlf.  Caiattel  MortgagM,  H  246-249.] 

Bl  DniROB— Judquxht— Daicaois— yAi.us  or 
Fbofcstt. 

Where,  in  detinue,  the  only  evidence  as  to 
the  Tolue  of  the  property  related  to  its  raJne  as 
a  whole,  a  verdict  failing  to  assess  the  value  of 
the  separata  articles  was  not  erroneous. 

Appeal  from  Circuit  Oenrt,  CJovlngton 
County ;  John  P.  Hubbard,  Judge. 

Action  by  0.  J.  Howard  against  J.  I.  De^, 
substituted  defendant  Prom  a  judgment  in 
fftTor  of  the  former,  the  latter  appeals.  Af- 
firmed. 

J.  r.  Jonce«  f6r  appellant  R  H.  hemia» 
for  appellee. 

HABAL80N,  J.  Section  4141  of  the  Oode 
of  1888  relates  to  personal  pn^terty  lerted 
on,  which  mar  be  claimed  1^  a  stranger  ta 
tbe  writ  and  provides  that  when  so  levied 
on,  and  fhe  stranger  "dalms  to  own  the  titje, 
legal  or  eanltable^  or  a  iten  paramomit  to  tbe 
right  title  or  interest  In  the  property  of  the 
defendant  in  the  writ  Boch  person  may  try 
llie  right  to  such  pxopertr  before  a  sale 
thereof,  upo|i  making  affldavit  by  himself, 
his  agent  or  attorn^,  •  •  *  that  he 
hiddB  sndi  tltlo  to,  <v  such  Usn  upon  the 
property  claimed,  and  executing  a  bond  with 
two  good  and  anlllclent  snretles,"  ete. 

Section  2634,  very  different  from  the  fore- 
going section,  relates  to  a  case  of  detinue, 
^rtien  tba  defendant  not  r^fi^w^wg  title,  may 
require  an  adrerse  claimant  to  come  In  and 
d^nid,  1^  making  affidavit  that  a  person 
not  a  party  to  t£e  snlt,  without  collusion 
with  him,  claims  tbe  chattela,  and  pray  an 
order  that  sndi  person  be  required,  on  no- 
tice to  omne  In  and  defend,  etc. 

Under  aectkm  4141,  a  claimant  of  property 
lerled  on,  who  claims  to  own  the  title  to  the 
pn^ertyi  ''legal  w  eaoltable  or  a  Uen  para- 
mount to  the  Tlgh^  tltie  or  Interest  In  the 
pnpatT  (rf  the  deftndant  In  the  writ,  may 
try  the  right  to  tbe  property  before  a  sale 
thmeof.**  etc.  A  sqperiu  equitable  title  or  a 
lien  paramount  to  tiie  title  ot  defendant  is 
as  arallablo  to  the  claimant  nnder  this  sec- 
tion as  the  legal  tltl&  Ballard  t.  Ifayfleld, 
107  Ala.  896, 18  Sontfa.  »»;  P.  G.  Oo.  T.  Bal- 
lard, 107  Ala.  710^  19  Booth.  777,  64  Am.  St 
Bep^  181.  No  snch  provision  as  this  appears 
In  said  section  2^4,  and  It  Is  not  aroUoable 
to  cases  arlabig  thereunder. 

This  was  an  action  of  detinue  commenced 
In  the  court  below  on  tbe  26th  of  July,  1902, 
by  J.  I.  Deens,  flie  appellee,  against  T.  H. 
Tenj.  On  the  29tb  of  July,  tbe  appellant 
gaTe  the  statutory  replevy  bond. 

Afterwards,  on  the  19tb  of  November, 
1902,  tbe  defendant  filed  In  the  cause  In  the 
elrcoit  conrt  an  affidavit  In  conformity  to 
said  section  2684  of  the  Code  of  1896,  statlug 
that  G.  J.  Howard,  not  a  party  to  the  suit; 


claimed  said  property,  and  prayed  for  an  or^ 
6er  tbat  said  Howard  be  required  to  come  In 
and  defend  bis  title  to  said  pn^rty.  No- 
tice was  accordingly  Issued  to  said  Howard, 
and  he  came  and  made  bond  as  prescribed 
by  said  section  of  the  Code. 

On  the  trial  the  defendant  pleaded  the 
general  issue  of  non  detlnet 

Tbe  plaintiiC  proved  the  possession  of  the 
property  by  defendant  Tarry,  at  tbe  com- 
mencement of  the  suit,  and  Its  value.  He 
also  proved  and  introduced  in  evidence,  a 
mortgage  to  himself  on  the  property  sued  fw, 
executed  by  Merritt  &  Bay,  nnder  whom  de- 
fendant also  claimed,  dated  Uie  27th  of 
August,  1901,  which  mortgage  was  shown  to 
have  been  filed  for  record  In  tbe  probate 
office  of  tbe  county  and  duly  recorded  there- 
in on  tbe  29th  of  August  1901. 

It  wu  also  shown,  that  the  dalmaut,  O.  J. 
Howard,  Instltnted  snlt  In  the  Justice's  court; 
against  said  Merritt  &  Bay  cm  the  18tb  ot 
August  1901,  In  which  suit  a  Judgment  was 
recovered  against  them  In  said  court,  on  tbe 
24th  of  August  1801.  for  $66.62  besides  costs, 
on  which  Judgment  aftw  the  lapse  of  five 
days,  an  execution  was  Issued  and  placed  In 
the  CMutable's  bands;  that  on  tbe  20tb  day 
of  S^tember,  1001,  the  mnperty  was  sold 
by  tbe  constable  nnder  tbe  execution  In  s^d 
case ;  that  the  plaintiff  attended  tbe  sale  ot 
said  property  by  tbe  omstable  and  notified 
him  that  he  bad  a  mortgage  on  tbe  pn^erty, 
and  fortwde  the  sale.  The  evUence  sbowed, 
Ibat  plaintiff's  mortgage  waa  executed  and 
recorded  before  tbe  execution  offered  by  de- 
fendant was  levied  tm  the  property. 

The  defendant,  Howard,  proved  and  Intzo- 
duced  In  evidence  a  contxact,  by  wbidi  he 
rented  to  Herritt  &  Bay  his  sawmill,  on 
which  the  property  sued  for  was  placed,  for 
980.00  a  mmtfa,  from  tbe  11th  of  September, 
1000— for  how  long  a  time  Is  not  stated— tbe 
rent  to  be  payable  when  due  to  Uiattle  J. 
Howard,  tbe  wife  of  tbe  defendant,  O.  J. 
Howard. 

The  court  at  the  written  request  of  tbe 
plaintiff,  charged  the  Jury,  that  If  they  be- 
lieved the  evidence,  they  must  find  for  the 
plaintiff. 

Tbe  statute  gave  tbe  landlord  In  this  case, 
0.  J.  Howard,  a  Hen  for  rent  enforceable  by 
attachment  In  tbe  manner  prescribed  by  sec- 
tion 2717  of  the  Code  of  1896.  The  defend- 
ant did  not  seek  to  enforce  bis  landlord's 
Hen  by  attachment  as  prescribed  by  said 
last-named  section,  bnt  be  sought  his  com- 
mon-law remedy  to  sne  tn  assmnpsit;  recov- 
er Judgment  and  have  tbe  pn^wrty  sold  nn- 
der execntloa  In  such  ivocCedlng,  no  lien 
attached  to  the  iHtq^erty  before  tbe  Issuance 
and  levy  of  tbe  execution,  and  no  title  was 
acquired  by  tbe  purchaser  under  execution, 
until  after  sale  thereunder. 

It  is  wtil  held,  that  the  Hen  ot  a  mwtgage, 
duly  recorded,  Is  superiw  to  that  of  a  pur- 
chaser at  execution  sale  against  tbe  mort- 
gagor, nnder  an  execution  Issued  after  the 
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registration  of  the  mortgage.  Troy  v. 
Smith,  33  Ala.  469.  And  the  registration  of 
the  plaintiff's  mortgage  Is  constructive  no- 
tice to  a  subsequent  purchaser  at  executlcm 
sale.  Cbadwlck  t.  Rnssell,  117  Ala.  200.  23 
South.  524;  O'Neal  t.  Selxas,  8S  Ala.  S3,  4 
South.  745. 

The  plaintiff's  mortgage  was  older  than 
any  lien  the  defendant  acquired  by  the  levy 
of  his  execution,  of  which  mortgage  the 
defendant  had  notice  before  he  purchased 
the  property,  and  the  plaintiff's  rights  were 
superior  to  his.  There  was  no  error  In  the 
general  charge  given  for  the  plaintiff. 

The  bill  of  exceptions  sets  out  all  the  evl- 
deuce  adduced  on  the  trial.  In  respect  to 
the  value  of  the  property  sued  for,  tiie  testi- 
mony of  the  witnesses  is  stated  verbatim. 
The  evidence  on  this  point  consisted  of  the 
testimony  of  one  witness  on  the  part  of  the 
claimant,  who  testified  that  the  value  of  the 
whole  property  was  $100.00;  and  a  witness 
on  the  part  of  the  plaintiff  fixed  the  value  of 
the  whole  property  at  $150.00.  There  was 
no  evidence  before  the  Jury  as  to  the  values 
of  the  several  items  of  property.  On  this 
state  of  case,  It  affirmatively  appears,  that 
It  was  Impracticable  for  the  Jury  to  assess 
the  value  of  the  several  Items  of  property 
sued  for.  The  statute  requires  the  Jury  to 
assess  the  value  of  the  separate  articles  of 
property  only  when  practicable  for  them  to 
do  so.  The  court  did  not  err  In  rendering 
Judgment  on  the  verdict,  which  assessed  the 
gross  value  of  tiie  property  In  ttdB  ease. 

Affirmed. 

McGLELLAN,  C  J.,  and  DOWDELL  and 
DBNSON,  JJ^  concur. 


KANSAS  CITY,  M.  ft  B.  B.  GO.  T. 

FERGUSON. 
(Supreme  Court  of  Alabama.  May  18,  1905.) 

1.  JuET— Spkciai.  ob  Sthuok  Jubt— QuAun- 

OATIOMS— EXAlirNATIOK  BT  COUBT. 

Code  1806,  S  2656,  provides  that  in  all  ac- 
tions triable  by  Jury  either  party  may  demand  a 
struck  jury,  and  shall  thereupon  t>e  famished 
by  the  sheriff  with  a  list  of  24  jurors  in  attend- 
ance on  the  court,  from  which  a  Jury  must  be 
obtained  by  the  parties  or  their  attorneys  alter- 
nately striking  one  from  the  list  until  12  are 
stricken,  and  the  Jury  thus  obtained  must  not 
be  challenged  for  any  cause  except  bias  or  in- 
terest as  to  the  particular  case.  Held,  that 
where,  on  a  case  being  called,  the  conrt  called  a 
jury  known  as  "jury  No.  2"  Into  the  box  and 
inqnired  as  to  their  interest  and  relationship 
to  the  parties  or  their  counsel,  and  after  de- 
fendant demanded  struck  jury,  but  before  lists 
bad  been  served,  defendant's  counsel  requested 
the  court  to  Inquire  of  the.  jurors  composing  jury 
No.  1,  the  only  other  Jury  in  attendance  on  the 
court,  whether  they  were  Interested  or  related 
to  the  parties,  it  was  error  for  the  court  to  re- 
fuse such  request. 

2.  AppeaIi— HABUzne  BBHoft— Stbuck  Jubt. 

Error  of  the  conrt  in  refusing  to  inquire  of 
members  of  a  struck  Jury  as  to  tbeir  Interest 
and  relationship  to  the  parties  or  their  counsel 
is  not  harmless,  wliere  it  does  not  appear  from 


the  record  that  all  of  the  persons  comiiosing  the 
struck  Jury  were  exonpt  from  sudi  disqualifi- 
cations ;  and  such  fact  most  appear  to  overcome 
the  presuiiH>tion  of  injury. 
8.  RAiLBOAoa — Injubt  to  Pxbson  oir  Tkace 

— DiBKCTiKa  VEsniOT. 
In  an  action  to  recover  for  the  death  of 
plaiotiff's  decedent,  where  the  evidence  showed 
without  dispute  that  the  engineer  in  charge  of 
defendant's  locomotive  which  killed  him  failed 
after  discovering  the  peril  of  the  deceased  to 
reverse  the  lever,  and  there  was  other  evidence 
from  which  the  Jury  could  infer  tliat  sach  fail- 
ure was  a  negligent  omission  of  dntgr*  it  was  not 
error  to  refuse  to  direct  a  verdict. 

[Gd.  Note. — For  cases  In  point,  see  vol.  41« 
Gent  Dig.  Railroads,  »  1375,  137a] 

Appeal  from  Law  and  Equity  Oonr^  Walk- 
er County;  Peyton  Norvell,  Jndc& 

"To  be  officially  r^rted." 

Action  by  Sarah  Ann  Feiguson,  as  admini- 
stratrix at  the  estate  of  John  A.  Wilson,  de- 
ceased, against  the  Kanaaa  City,  Memphia  A 
BirmlDgbam  Batlroad  Company,  to  recover 
for  the  n^Iigent  fcllliDg  of  her  intestate. 
From  a  Judgment  in  favor  of  plaintiff  for 
$3,106,  defendant  appeals.  Reversed. 

Walker,  Tillman,  CamidtoU  &  Hturow,  for 
appellant 

.  DOWDBLIi.  J.  l^e  first  question  Insisted 
on  in  argument  by  connsel  for  appellant  la 
one  that  was  raised  in  the  coiirt  below  in 
selecting  the  Jnry  for  the  trial  of  the  case. 
This  question  cannot  be  better  stated  here 
than  by  copying  the  statement  as  contained 
tu  the  bill  of  exertions,  to  wit:  "Before  the 
trial  of  this  cause  b^an,  the  court  called 
Jnry  Na  2  Into  the  box.  and  ascertained  by 
inquiry  of  the  JurOTS  composing  said  Jary 
No.  2  that  none  of  them  were  Intm^sted  In 
the  defendant  or  related  to  the  plaintiff  or 
to  connsel  of  either  party  to  the  cause.  After 
this  was  done  the  defendant  demanded  a 
struck  Jury.  The  court  then  ordered  the 
sheriff  to  serve  upon  each  parl7  a  list  of  24 
Jurors  In  attendance  opon  the  court,  and 
while  these  lists  were  being  prepared  and  be- 
fore such  lists  had  been  served  upon  either 
party  the  defendant's  counsel  then  asked  the 
court  to  ascertain  by  Inquiry  of  the  Jurors  . 
c(»nposing  Jury  No.  1,  the  only  other  Jnry  in 
attendance  upon  the  court,  whether  any  of 
them  were  interested  In  the  defendant,  or 
related  to  the  plaintiff,  or  related  to  any  of 
the  counsel  of  either  party  to  the  cause;  The 
conrt  declined  to  make  sucfa  Inquiry,  and  the 
defendant  excepted  to  the  action  of  the  court 
In  declining  to  inquire  of  said  Jurors  com- 
posing said  Jury  No.  1  as  to  whether  any  of 
them  were  related  to  the  plaintiff,  or  to  any 
of  the  connsel  in  the  cause,  and  whether  any 
of  them  were  interested  in  the  defendant** 
section  2656  of  the  Code  of  1896,  which  pro- 
vides for  a  struck  Jury,  reads  as  follows: 
"In  all  actions  triable  by  Jury,  either  party 
may  donand  a  struck  Jury,  and  mnst  there- 
upon be  furnished  by  the  sheriff  with  a  list  of 
twenty-four  Jurors  In  attendance  upon  the 
court,  from  which  a  Jnry  must  be  obtained 
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toy  the  parUea  or  tbelr  attorn«yB  alternately 
Btriking  one  from  tlie  list  until  twelve  are 
■tridEOi  off,  tbe  par^  demandli^  ttw  Jnij 
commencing;  and  the  Jury  tbna  obtained 
must  not  be  dullraced  for  any  cause  except 
bias  or  Intmat  aa  to  tbe  particular  coseu" 
No  ob]ectl(m  was  made  to  tbe  defendant's 
demand  for  a  stmdc  Jury  by  the  plaintiff  cm 
the  ground  that  It  was  not  made  In  time,  or 
for  any  other  reastm.  The  Question  presentr 
ed  must  therefore  be  considered  wlOioiit  ref- 
erence to  the  timeliness  of  tbe  demand.  The 
simple  aoestlon,  thai,  is,  did  the  court  err  in 
its  refusal  to  make  the  inquiry  as  requested 
by  ttie  defendant?  The  inqniry  which  wa> 
requested  by  the  defendant  was  limited  to 
tbe  ascertainment  of  whether  any  member  of 
jmr  No.  1  was  interested  in  the  defendant, 
or  related  to  the  plalndCF,  or  related  to  any 
of  tbe  counsel  of  either  party  to  the  caus^ 
and  tbe  exlBtenre  of  either  cme  of  the  facts 
Bought  to  be  ascertained  tbe  request  made 
of  the  court  would  constitute  ground  of  cbal- 
lenge  of  a  jaror  for  cause  mider  tbe  statnteu 
The  request  was  made  befbre  the  list  (tf  24 
Jurors  waa  fnmtsbed  by  tbe  sheriff  to  flw 
parties  as  directed  by  the  court  If  the  re- 
quest, when  made^  Imposed  a  duly  upon  ttia 
court,  tbe  r^usal  of  which  involved  the  denial 
of  a  zl^t  to  tbe  defendant  then  thore  was 
tTTot.  Then  Is  no  statute  that  in  tema  re- 
quires tbe  court  to  ask  the  Jury  wbetiier  aoy 
t)t  them  are  disqualified  or  are  subject  to 
chflUenge  for  cause;  bat  such  a  duty  may 
exls^  lnd^)endent  at  any  express  statutory 
requirement  In  Davis  v.  Hunter,  7  Ala.  13S, 
wllere  a  struck  Jury  was  demanded.  It  was 
said:  "The  defendant  complains  that  tbe 
plaintiff  was  permitted  to  challenge  several 
Jurors  for  cause  previouB  to  commeDclng  the 
striking.  This,  we  think,  was  proper  enough ; 
tat  it  certainly  cannot  be  supposed  t^at  he  Is 
obliged  to  submit  his  case  to  a  prejudiced 
Jui7>  because  the  other  party  thought  proper 
to  demand  tbe  privilege  of  having  one  struck. 
The  list  of  Jurors  tram  which  the  striking 
Is  to  be  made  must  be  cranposed  of  individuals 
who  are  not  sut^ect  to  any  bt  the  ezcci>tl(ms 
mmtioned  in  the  previous  section."  The  ez- 
ceptl(»is  referred  to  In  the  "previous  sectton" 
were  sii^lar  to  those  now  contained  in  sec- 
tion 0018  ct  the  Code  of  1896,  ^vlng  grounds 
of  challenge  for  cause.  The  relationship  of 
tbe  Juror  to  eitbor  at  the  parties  to  the  suit 
may  be  ascertained  by  Interrogating  tbe  Juror. 
Section  0017,  Code  1896.  In  Dothard  v.  Den- 
son,  72  Ala.  048,  it  was  said:  "Tbe  right  of 
the  parties  to  a  Jnry  firee  from  bias  or  inter* 
est  is  not  lost  cw  subjected  to  chance  or  peril, 
because  <me  party,  In  tbe  exercise  of  a  legal 
rl^t— exercised,  it  is  presumed,  that  an  Im- 
partial Jury  may  be  secured— -demands  a 
struck  Jury.  •  •  •  Wboi  the  right  Is 
demanded,  neither  party,  wtaethen  It  Is  tbe 
party  making  the  demand  or  bis  adversary. 
Is  to  be  subjected  to  tbe  hazard  of  being  com- 
pelled to  eabmlt  the  issue  to  the  verdict  of 
Jarors  wbo  may  be  (tf  the  regular  panels  in 


dittsndanoe  upon  the  court,  and  yet  subject  to 
challenge  because  of  bias  or  Intereet  as  to 
the  particular  case." 

The  right  of  the  pai-tlee  to  have  a  list  of  24 
competent  Jnronr  from  which  to  obtain  the 
atrndc  Jury  carries  with  it  tbe  right  of  in- 
vestigation or  Inquiry  for  the  purpose  of  as- 
certaining their  competency.  How  is  this 
right  to  be  exercised?  The  statute  says  that, 
where  relationship  la  the  disqualifying  cause, 
it  may  be  shown  1^  Inquiring  of  the  Juror 
himself.  Who  is  to  make  tbe  Inquiry?  In 
Kansas  dty,  Munphls  &  Birmingham  B.  B. 
Co.  V.  Whitehead.  109  Ala.  496,  19  South.  70S, 
it  was  said  by  this  courts  speaking  through 
Brickell,  a  J.:  "Tbe  rule  prevailing  In  this 
Btnto  is  tbat  b^ore  challenge  neither  party 
has  a  right  to  Internwate  a  Juror  to  ascertain 
whether  he  Is  subject  to.  challenge.  Such  in- 
terrogation is  a  departure  fnnn  tbe  course 
of  procedure  the  law  appoints,  and  most  be 
generally  speculative  and  Inquisitorial.  Tlu 
presiding  Judge  will  at  all  times,  by  an  In- 
quiry of  oich  member  of  the  panel  or  of  each 
Juror  proposed  to  be  drawn,  ascertain  whether 
he  has  the  requisite  quallflcatlona,  cor  Is  avb- 
Jed  to  any  of  the  challenges  for  cause  pro- 
tecting the  parties  against  tbe  presence  of  In- 
competent Jnrors,  or  of  Jurors  who  by  ttieir 
relation  to  the  parties  or  tbe  particular 
cause  are  inconqpetent  or  disqualified.  This 
is  more  appropriate,  more  orderly,  and  more 
promotive  of  tbe  administration  at  Justice, 
which  would  soon  degenerate  into  a  mere  fish- 
ing procedure,  wearying  Jurors,  and  needless- 
ly consuming  the  public  time."  From  this  it 
is  to  be  observed  that  the  proper  practice  1b 
for  the  court  to  make  the  inquiry,  such  as 
was  requested  in  thbi  case^  and  not  the  party ; 
and  If  the  court  refuses  to  do  so  iqHm  request^ 
there  is  a  clear  denial  of  right  to  the  party 
to  protect  himself  against  the  hazard  of  sub- 
mitting his  cause  to  a  prejudiced  Jnry.  As 
suggested  by  counsel  in  a^ument,  It  must 
frequently  happen  that  one  at  the  other  of 
the  parties  and  their  attorneys  do  not  know 
tbe  Jurors,  and  do  not  know  wbeth»  any  of 
tbem  are  subject  to  challenge.  How  are  they 
to  ascertain  the  foct  if  the  court  refuses  to 
make  the  inquiry,  since  tb^  are  not  permitted 
to  tot^Togate  t2ie  Jurors?  It  has  beai,  we 
may  say,  tbe  nnlform  practice  In  Ibis  stete, 
in  the  circuit  and  dty  courts,  for  the  presld- 
ing  judge  to  propound  in  each  case  to  the 
jury,  before  the  cause  to  be  tried  is  submitted 
to  than,  the  questions  which  tbe  defendant's 
counsel  asked  the  court  to  propound  In  this 
case.  In  Its  refusal  to  make  tbe  Inquiry  as 
requested,  the  court  committed  an  error. 

It  IB  urged  by  counsel  for  aj^lee  that. 
Inasmuch  as  it  does  not  appear  from  the  rec- 
ord that  any  member  of  the  Btru<dc  Jury  which 
was  obtained  was  subject  to  challenge,  If 
there  was  error  in  the  court's  action.  It  was 
at  most  error  without  Injury.  The  rule,  how- 
ever, Is  that,  where  error  Is  shown.  Injury 
Is  presumed  to  exist,  unless  the  contrary 
clearly  appears  from  the  record.  It  doss  not 
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appear  from  tbe  record  that  all  of  tbe  persona 
composing  tbe  strnck  jury  were  ex^pt  from 
tbe  disqualifications  of  Interest  or  relation- 
ship, and  this  would  have  to  appear  to  over- 
come the  presumption  of  Injury. 

The  defendant  requested  in  writing  the 
general  afflrmatlTe  charge,  which  was  re- 
fused. The  evidence  showed  without  dispute 
that  the  engineer  in  chai^  of  the  defendant's 
locomotive  which  struck  and  killed  plaintiff's 
intestate  failed  after  discovering  the  peril 
of  tbe  deceased  to  reverse  tbe  lever,  and  there 
was  other  evidence  from  which  It  was  open 
to  the  jury  to  Infer  that  such  failure  was  a 
negligent  omission  of  duty.  There  was, 
therefore,  no  error  in  refusing  the  charge. 

The  only  other  question  insisted  on  in  argu- 
ment by  counsel  for  appellant  relates  to  the 
ruling  of  tbe  court  In  refusing  the  defendant's 
motion  for  a  new  trial.  As  the  judgment 
appealed  from  must  be  reversed  for  tbe  error 
pointed  out,  we  will  not  consider  the  question, 
or  the  motion  for  a  new  trlaL 

Bevorsed  and  remanded. 

McCLBLLAM,  a  and  TXSON  and  DBN- 
SON;  JJ^  owcur. 


PINCKARD   V.   AMERIOAN  FBBBHOLD 
LAND  MOBTOAOB  CO. 
(Supreme  Court  of  Alafaanu.  Juat  6,  180S.) 

1.  OOVENAJTTB — WaKRAKTT — BBKAOH. 

Where  a  deed  bj  mutual  mistake  deecribea 
a  tract  of  land  other  than  that  Intended  to  be 
conveyed,  tbe  oovenuita  of  warranty  In  the  deed 
are  not  thereby  bnAien. 

[Dd.  NotSL— For  cases  fai  p^t.  sea  vol.  14» 
Cent  Dig.  Covenants,  H  1S4,  182^ 

2.  Sauk. 

Where,  at  the  time  a  deed  la  executed,  the 
grantor  does  not  own  the  land  intended  to  be 
conveyed,  the  covenant  of  warranty  ia  broken 
when  made. 

8.  Saue— Bight  ov  Aotiok — Ewnor  or  Coh- 

VKTANCK. 

The  grantee  of  land  does  not  by  the  conv^- 
ance  become  the  owner  of  the  grantor's  right  of 
action  against  bis  v^dor  for  damages  for  an  ex- 
isting breach  of  a  covenant  of  warranty. 

[Bd.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Covenants,  U  78-&1.] 

Appeal  from  Ofty  Court  of  Montgomoy; 
A.  D.  Sayre,  Judge. 

Action  by  the  Amettean  Freehold  Land 
Mortgage  Company  against  James  S.  Plnck- 
ard and  others.  Judgment  for  complainant 
Defendant  Plnckard  appeals.  Affirmed. 

The  original  bill  In  this  case  was  filed  by 
the  appellee,  the  American  Freehold  Land 
Mortgage  Company,  against  the  appellant,  J. 
S-  Plnckard,  and  one  Leftwlch  and  his  wife. 
The  purposes  of  the  bill,  tbe  amendment 
thereof,  and  the  other  facts  of  the  case  neces- 
sary to  an  understanding  of  the  decision  on 
tbe  present  appeal  are  sufficiently  stated  tu 
tbe  (pinion.  Upon  the  final  submission  of 
tbe  cause  upon  the  pleadings  and  proof; 
the  chancellor  rendered  a  decree  dismissing  I 


the  cross-bill  and  granting  tbe  relief  prayed 
for  In  the  amended  bill,  ascertaining  the 
amount  due  on  the  mortgage  deed,  and  order- 
ing the  foreclosure  of  tbe  mortgage.  From 
this  decree  the  defendant  Plnckard  appealed, 
and  assigned  as. error  the  rendition  thereof. 

Steiner,  Crum  &  Weil,  toe  appellant 
Hugh  Nelson,  for  appellee. 

TTSON,  J.  Tbe  bill  in  this  cause  as  OElg-. 
inaUy  itemed  sought  to  correct  a  misde- 
scription of  the  land  described  in  a  certain 
deed  executed  complainant  to  one  Left- 
wlch, and  in  the  mortg^  executed  by 
Leftwlch  to  complainant  to  secure  the  pur- 
chase money  and  to  foreclose  the  mortgage. 
The  ^sdescrlption  sought  to  be  corrected 
was  as  to  a  certalii  piece  or  parcel  of  the 
land  which  was  Iqr  mistake  desodbed  in  each 
of  tliese  conv^ances.  The  cnnplalnant;  tt 
Is  averred,  did  not  own  this  partlcnlar  piece 
of  land  at  the  time  It  executed  the  deed, 
which  contained  covenants  of  warranty  to 
Leftwlch,  nor  at  the  time  of  the  filing  of  the 
bill.  Leftwlcb,  the  mor^gor  and  the  gran- 
tee In  tbe  deed  executed  by  complainant,  and 
Us  wlf^  as  well  as  Pincluud,  then  assignee 
of  tbe  equity  of  redemption  by  absolute  con- 
veyance were  each  made  parties  reapondeit 
to  the  bill.  The  bill  was  subsequentiy 
amended  by  striking  ont  Leftwlch  and  wife 
as  parties,  and  those  averments  of  the  bill 
and  Its  prayer  relating  to  a  mistake  In  tbe 
description  of  tbe  land,  leaving  the  bill  one 
of  foreclosure  of  the  mortgage  on  aU  the 
lands  described  in  it  • 

Objection  was  taken  by  Plnckard  to  the 
allowance  of  this  amendment  His  objection 
seems  to  proceed  upon  the  theory  that  the 
bUt  as  originally  framed  showed  an  equity 
In  his  favor,  which  would  have  required 
complainant  to  offer  to  abate  the  purchase 
price  to  the  extent  of  the  value  of  tbe 
parcel  of  land  conveyed  by  the  deed  of 
complainant  to  Leftwlch  and  1^  Leftwlcb  to 
blm,  which  It  did  not  own,  as  a  condition  to 
obtaining  r^et,  This  la  evidently  upon  ttie 
Idea  that  Its  averments  showed  a  breach  of 
the  covenants  of  warranty  by  complainant 
contained  In  Its  deed  to  Leftwlch.  The  an- 
swer to  this  is  that  If  the  parcel  of  land 
was  put  Into  the  deed  by  mutual  mistake  of 
tbe  parties,  the  covenants  were  never  bro- 
ken. But  aside  from  thls^  as  we  shall  show 
later  on,  the  damages  arising  from  the 
breach  of  covenants  did  not  pass  to  PInckara 
by  Leftwtch's  conveyance  to  him. 

The  answer  of  Plnckard  to  the  bill  as 
amended,  which  was  made  a  aroBS-b0I, 
sought  to  have  the  amount  of  tbe  mortgage 
debt  abated,  on  the  ground  that  tbe  covenant 
of  warranty  of  title  In  compIainantTs  deed  to 
Leftwlcb  had  been  broken.  The  avemients 
of  the  cross-bill  show,  as  does  the  evidence, 
that  at  the  time  the  deed  was  made  the  par- 
cel or  piece  of  land  to  which  Leftwlcb  fail- 
ed to  get  a  title  was  not  owned  by  tbe  jcom- 
I  plalnant  at  the  time  it  executed  tiie  "tleed. 
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eOTenant  was  tliereftm  broken  wben 
made.  A  coTenant  la  a  ccmtract,  and  damap 
gea  are  xecoreralUe  ftnr  Its  breacb.  The  rl^t 
of  JjettnUik  to  recover  of  conqtlalttant  tbe 
damacea  be  may  bare  nistalned  1^  a  breacb 
<tf  tbe  covenant  la  a  cboae  in  action,  and  tbat 
was  Ita  nature  and  cbaracter  -wben  be  exe- 
cuted tbe  deed  to  Plnekard  attempttng  to 
ctaxtey  tbe  piece  of  land  to  bbn.  Plnckard'a 
rlg^t  m  title  to  ttie  damages,  i^cb  bad  al- 
ready accroed  to  Leftwich,  is  predicated  sole- 
ly upon  bla  acaolBltloa  sC  Ijfiftwi<^*s  eqnlty 
of  redemption  In  the  land  tmder  the  deed  exe- 
cuted by  Leftwlcb  to  blm.  Did  Leftwlcb'a 
rlgbt  of  action  tm  a  Inreacb  of  comant 
pasa  by  tbat  conr^ance?  If  It  did  no^  tben 
PbuAard  was  not  entitled  to  any  relief  nnder 
bis  cross-bin,  and  It  vras  profierly  dismissed. 
This  point  waa  decided  In  Freatwood 
McOowln,  128  Ala.  287,  28  South.  886^  86 
Am.  8t  Rep.  188.  It  was  there  held,  and, 
m  tblnk,  correctly,  tbat  "covenants  may 
nm  with  Uke  land,  bnt  damages  arising 
from  bKAoi  covenants  do  not,  nor  do  they 
Innre  to  aobseqnent  grantees  of  tbe  tttle." 
In  addition  to  tbe  antborltles  tboe  dted, 
see  11  Oyc.  p.  1087,  and  cases  dted  In  note 
48. 
Affirmed. 

HcGLEtliAN,  a  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


WHST  POINT  MIN.  &  Mm  GO.  et  sL  T. 

ALLEN. 

(Snpreme  Goort  of  Alabama.  May  80,  190K.) 

FaAUDULurr  CoifVETAHci — Vaoatioit — Loca- 
tion OF  PbOPKBTT— JUBISDICnOR. 

Under  Code  1876.  f  8^  readopted  Into 
the  Code  o(  1896,  anthortting  a  creditor  without 
a  lien  to  file  a  bill  in  chancery  to  subject  to  the 
payment  of  hto  debts  anj  property  frandalently 
conreyed  b;  the  debtor,  a  creditor  cannot  soe  in 
Alabajna  to  >et  aside  an  allied  fraodalent  con- 
veyance of  avets  located  in  another  state. 

i^peal  from  Chancery  Court,  Landerdale 
County;  Wm.  H.  Simpson.  Chancellor. 

*rCo  be  officially  r^rted." 

Bill  by  Susan  B.  Allen  against  tbe  West 
Point  Mlnli^  ft  Bfannf acturing  Company  and 
another.  From  a  decree  ovwruUng  a  de- 
murrer to  the  1^1,  defendants  appeaL  Be- 
xersed. 

Simpson  ft  iTones,  for  appellants.  Bmmett 
B.  O'Neal  and  niomaa  B.  Boolbae,  for  ap- 
pellee. 

McCT.inTiTiAN,  a  J.  Tbe  Mil  In  this  cause 
iras  filed  br  a  jiuHEinent  creditor  of  tbe 
West  Point  Mining  ft  Manufacturing  Com- 
pany, a  cnporatlcni  under  tbe  laws  of  Ala- 
bama, to  amud  a  deed  of  trust  executed  1^  It 
In  this  state  to  the  Floratce  Loan  ft  Trust 
Company,  also  an  Alabama  corporation,  to 
aecnre  all  of  Its  ^editors,  tvon  tbe  ground 


that  the  conveyance  was  fraudulent  as  to 
creditors.  The  property  conveyed  by  tbe 
deed  of  trust,  consisting  of  real  estate  and 
personal  pn^ioty  appurtenant  thereto,  Is 
situated  In  the  state  of  Tennessee.  Tbe  deed 
of  tmst  was  foreclosed  by  tbe  trustees  In 
this  state  ondw  power  of  sole  thmln.  and 
tbe  property  was  nltlmatdy  conveyed  to  tbe 
United  States  Iron  Company,  a  corpOTatlon 
under  tbe  laws  of  tiie  state  of  New  Jersey, 
by  whom  It  4s  now  held.  The  United  States 
Iron  Conqiany  demurred  to  tbe  bUl  upon  the 
ground  tbat  tbe  property  conveyed  by  the 
deed  of  tmst  Is  situated  In  tbe  state  of  Ten- 
nenee;,  From  tbe  decree  overmllng  tbe  de- 
murrer, this  appeal  Is  taken. 

In  Bump  <m  Fraudulent  Ofmveyances,  ji. 
488k  It  Is  said:  'TThe  comts  of  one  stete 
have  no  jurlsdictltm  or  autb<nlty  to  set  adde 
a  fraudulent  conveyance  ot  tend  situate  In 
another  state."  In  the  case  of  Llde  v.  Par- 
ker's Bz'r.  00  Ala.  IBS,  construing  section 
8880  of  the  Code  of  1876,  autiiori^g  a  cred- 
ited without  a  Hen  to  file  a  bill  In  chancery 
to  subject  to  the  payment  of  bis  debt  any 
property  fraudulently  conveyed  by  the  debt- 
or. It  was  held  ttiat  tbe  pTOpertj  referred  to 
by  the  statnte  was  proporty  within  tbe  state 
of  Alabama.  Tbe  court  said :  "It  cannot  be 
presumed  tbat  tbe  Lej^sIatnTe  meant  to 
give  to  ite  enactment;  If  it  oould  do  so,  an 
extraterritorial  opaatlon,  or  to  authorise 
courtt  of  eqnlty  here,  through  their  power 
over  parties  within  their  Judlsdlctlon,  to 
appropriate  real  and  personal  prc^rty  situ- 
ated In  anottier  state  for  tbe  payment  of 
simple  contract  credltOTS,  In  Alabama  or 
elsewboe."  Section  8886  of  the  Code  of 
1876  vras  adopted  tote  the  Code  of  1886,  and 
readopted  Into  tbe  Code  of  1886.  As  baa 
been  repeatedly  held,  this  was  an  adoption 
of  the  prevloos  judicial  construction.  There 
Is  no  distinction  In  principle  between  a  bill 
to  set  aside  a  conv^rance  of  ivoperty  altnat-' 
ed  In  another  stated  fraudulently  transfnred, 
filed  by  a  judgment  creditor,  and  one  filed 
by  a  simple  contract  creditor.  Tbe  relief 
Is  the  same  In  both  cases.  To  bold  tbat  ft 
fraudulent  conv^ance  of  pn^erty  ^tnated 
In  another  state  may  be  avoided  In  tbe 
conrte  of  this  state  by  a  judgment  creditor, 
when  it  cannot  be  d«ie  by  a  simple  contract 
creditor,  would  effect  a  discrimination  In 
tavor  of  judgment  credlters  against  simple 
contract  creditors  In  tbe  mattw  of  such  re- 
lict This  would  be  opp<Med  to  the  intention 
of  tbe  LeglslatuTe,  repeatedly  declared  by 
this  court,  te  give  to  simple  contract  credit 
ors  sn  equal  right  with  judgment  credI^ 
ors  to  reach  property  sulOoct  to  the  pay- 
ment of  debto  which  has  beat  fraudulently 
transferred.  Lehman  v.  Meyw,  67  Ala.  886. 
"Property"  waa  need  In  the  same  sense  In 
both  statutes* 

It  Is  avorred  In  13ie  bill  tbat  the  execution 
ol  tbe  deed  of  trust  vras  never  xffiqpexly  au- 
fiboriaed  by  the  shareholders  of  tbe  West 
Point  Mlnli^;  ft  Manufacturing  Company. 
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The  formalities  averred  to  bave  been  dis- 
regarded were  for  tbe  benefit  of  the  share- 
holders of  tbe  company,  and.  If  they  ac- 
quiesce others  cannot  complain.  Nelson  t. 
Hubbard  et  aU  96  Ala.  238;  11  Booth.  428. 
17  L.  R.  A.  375. 

For  the  reasons  abore  ^ven,  the  decree  of 
the  chancellor  must  be  reversed,  and  a  de- 
cree here  rendered,  sustaining  the  demurrer 
to  the  bill  and  remandlbg  the  cause. 

Reversed,  rendered  In  part,  an^  remanded. 

TYSON,  DOWDELI^  ANDERSON,  and 
DBNSON.  JJ..  concur.  SIMPSON.  1^  not 
Utting. 


HAYNBS  et  aL  T.  SIMPSON. 
(Supreme  Court  of  Alabama.  June  1,  190S.) 
BXBCUTOBB  AND  ADinRIffTBATOBS— DeCEDBRT'B 

EsTATB— Saue  to  Pi.t  DsnTS— Pabtieb. 
The  failure  to  make  an  heir  a  party  to  pro- 
ceedings for  the  sale  of  land  for  the  payment  of 
the  debts  of  the  decedent,  beintr  a  mere  irregu- 
larity, does  not  affect  the  title  of  the  purchaser 
CO  a  collateral  attack;  and  the  heir  cannot 
maintain  njectment  against  one  holdint  under 
tbe  title  acquired  by  tbe  purchaser. 

Appeal  from  Olrcnit  Oonr^  Otobnnke 
Oonnty ;  John  Pelliam,  Judge, 
be  offldally  reporbsd." 

Btntatory  action  of  ^ectment  by  LIII7 
Blmpemi  afslnst  JIaxy  B.  Haynes  and 
otlierfl  to  reoorer  land  aold  bs  tbe  adminis- 
trate of  JiAa  A.  Simpson  and  claimed  by 
defendantii  under  title  from  tbe  pandiaeer 
at  the  adminUrtzatw'i  ul&   From  a  Judg- 


ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

James  Aiken,  for  appellants,  Idpsley  & 
Amoldt  tox  appellee. 

ANDEtRSON,  J.  The  sale  of  the  land  in 
question  In  the  year  1882  by  the  adminis- 
trator for  tbe  payment  of  the  Oebta  of  the 
intestate,  J.  A.  Thompson,  under  a  decree 
of  the  probate  conrt,  divested  tbe  title  out 
of  the  heirs.  Tbe  failure  to  make  this 
plalndff,  wbo  claims  to  be  an  heir  of  J.  A. 
Thontpson,  a  parly  to  the  proceedtag-  fOr  the 
sale  tbe  land,  cannot  vitiate  the  sale  or 
affect  the  title  of  ttie  poxchasw,  as  It  was 
but  an  Irregalarlty,  not  available  to  the  plaln- 
tifl  npcm  a  actual  attadi  of  the  sale. 
The  record  recites  a  compliance  with  sec- 
tion 187  of  the  Oode  of  1886  as  to  tbe  tak- 
ing of  the  testlnHmy  In  support  of  tbe  petl- 
t\an  tat  sale  and  other  Jnrlsdictiona]  facts. 
Goodwin  T.  Sinu,  80  Ala.  102,  6  South. 
587,  U  Am.  St  Rep.  21 ;  Field  v.  Goldsby, 
28  Ala.  218,  66  Am.  Dec  841;  Bland  v. 
Bowie.  68  Ala.  162;  Hassey  v.  Smith.  73 
Ala.  174;  Bmllh  r.  Brannon,  88  Ala.  445,  12 
South.  422.  As  the  defendants  bold  under 
Hie  title  acquired  by  the  purchaser  at  tJia 
administrator's  aale^  tbey  were  ottitled  to 
the  general  afflrmative  diarge,  which  was 
requested  br  and  refused  by  the  trial 
court  The  jndgmcot  of  tbe  drcnit  court  Is 
reversed,  and  tbe  cause  remanded. 

Berroved  and  remanded. 

McCLBLttAN.  a  J.,  and  TTSON  and 
SIMPSON,  JJ.»  concur. 
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GAMBIiB  T.  CITT  COUNCIL  OF  MONT- 
GOMERY. 

(Supreme  Court  of  Alabama.  June  30,  1005.) 

1,  LiCKHBEB— Occupation  Tax— Validity. 

Where  an  occuiwtioa  tax  imposed  bj  a  dtj 
ifl  not  oppressive  or  in  conflict  with  the  Consti- 
tution, the  courts  will  uphold  it,  unless  in  its 
operation  it  discriminates  against  one  and  in 
favor  of  another  of  the  same  class. 

[Ed.  Note.~For  caaea  in  pt^t,  see  toL  S2, 
Cent.  Dig.  LtceuMi,  H  6-&] 

2.  Sauk  —  VxBxmxwn  lasuiito  Tbadiho 
Stajcps. 

Ad  ordinance  Impodng  an  occapatioo  tax  of 
$400  on  merchants  issuing  trading  stamps  is 
not  shown  to  be  unreasonable  bj  proof  which 
does  not  show  bow  many  of  the  stamps  have 
been  redeemed,  and  which  shows  that  they  are 
only  redeemed  after  a  buyer  of  goods  haa  pre- 
aerred  the  atampa  to  tb«  amount  of  fOOO;  it  be- 
bag  presumed  uat  the  (wdinance  Is  reasonable 
until  the  contrary  appears  on  ita  face  or  la 
abowD  by  eridence. 

[Bd.  Note^For  caaea  in  p<rfnt^  sea  vol.  82, 
Cent  Dig.  Licenaas,  1  IS.] 

8.  Sau. 

Acta  18M-06,  p.  686»  I  10,  authorising 
dtiee  to  license  all  buslneaa  and  ocenpaticna  not 

prohibited  by  the  Constitution  aod  laws  of  the 
state,  authorizes  a  ci^  to  impose  a  license  tax 
of  $400  on  merchants  Issuing  trading  stamps, 
though  merchants  with  the  same  capital  not 
iaauing  stamps  are  required  to  pay  a  license  tax 
of  only  $24. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
CenL  Dig.  Licenses,  H  8,  10,  13.] 

Appeal  from  City  Court  of  Montgomery. 

"To  be  officially  reported." 

J.  O.  Oamble  was  couTicted  of  a  rlolatlon 
of  an  ordiziauce  of  the  city  of  Montgomery, 
and  be  appeala.  Affirmed. 

Hill,  Hill  ft  WliltlDg,  for  appellant  Bay 
Btvhton,  for  qipellea. 

ANDERSON,  J.  The  sole  question  IdtoIt- 
ed  in  this  appeal  la  the  validity  of  the  ordi- 
nance under  which  this  defendant  was  con- 
Tlcted  In  the  court  below.  Acts  1894r-95,  p. 
635,  S  10,  provides  "that  said  dty  council  shall 
have  the  power  to  license  all  business,  trades, 
occupations  and  professions  not  prohibited 
by  the  Constitution  and  lawa  of  the  state  of 
Alabama."  It  Is  settled  law  in  this  state 
that  the  L^lslature  can  confer  upon  cities 
and  towns  the  power  to  impose  a  license  tax 
upon  business  and  professions.  N.,  C.  &  St 
L.  Ry.  T.  Attalla,  118  Ala.  362,  24  South.  450; 
Elsberry  t.  State,  62  Ala.  8;  Bx  parte  City 
Council  of  Montgomery.  64  Ala.  463;  City 
Council  T.  Shoemaker,  51  Ala.  114;  Abel  t. 
State.  90  Ala.  631,  8  South.  760;  City  Council 
of  Montgomery  v.  Kelly  (Ala.)  38  South.  67. 
If  the  tax  Is  not  unreasonable,  oppressive,  or 
prohibitive,  It  will  be  upheld  by  the  courts 
and  Is  not  violative  of  the  Constitution,  un- 
less in  its  operation  It  discriminates  against 
one  and  in  favor  of  another  member  of  the 
same  class.  "We  may  concede  that,  when  a 
tax  is  imposed  on  avocations  or  privileges  on 
the  franchises  of  corporations,  it  must  be 
39  80.— 38 


equal  and  uniform.  The  equality  and  uni- 
formity consists  in  the  imposition  of  a  like 
tax  upon  all  who  engage  In  the  avocation,  or 
who  may  exercise  the  privilege."  Phcenlx 
Carpet  Co.  v.  State,  118  Ala.  151,  22  South. 
627,  72  Am.  St  Rep.  143.  "So  long  as  the 
burden  falls  with  equal  weight  upon  every 
member  of  a  given  class,  natural  and  artifi- 
cial alike.  It  Is  difficult  to  formulate  an  argu- 
ment that  such  levy  violates  any  provision 
of  our  own  or  of  the  federal  Gonatltntton." 
Qua'rtlebaum  v.  State,  79  Ala.  4. 

In  the  case  at  bar  we  have  no  evidence  that 
the  tax  Imposed  la  unreasonable  or  prohib- 
itive. So  far  as  we  know,  the  defendant 
could  well  afford  to  pay  the  tax  and  conduct 
a  lucrative  and  profitable  bualness.  The 
bill  of  aceptiona  sets  out  the  amount  of 
stock  carried,  and  total  amotmt  for  sale  of 
stamps,  but  does  not  mention  how  many  of 
said  stamps  have  been  redeemed.  It  may  be 
that  two-thirds  of  them  have  not  and  nevw 
will  be  presented.  Besides,  they  are  only  re- 
deemed after  a  purchaser  of  goods  has  pre- 
served all  of  his  checks  to  the  amount  of 
$500.  If  purchasers  do  not  preserve  checks 
to  the  amount  of  $500,  the  checks  avail  thun 
nothing,  ami  go  towards  making  up  the  prof- 
its of  the  defendant  The  rule  applies  here 
that  when  the  queatlon  as  to  the  reasonable- 
ness of  a  dty  ordinance  Is  raised,  and  it  has 
reference  to  a  subject-matter  within  the  cor- 
I>orate  Jurisdiction  of  the  city.  It  will  be  pre- 
sumed to  be  reasonable,  unless  the  contrary 
appears  upon  the  face  of  the  law  Itself  or  Is 
es^bllshed  by  proper  evidence.  Tan  Hook 
V.  City  of  Selma,  70  Ala.  861,  46  Am.  Rep.  85 ; 
Commonwealth  v.  Patch,  97  Mass.  221 ;  St 
Louis  V.  Weber,  44  Mo.  550 ;  Wiggins  Bridge 
Co.  V.  East  St  Louis,  107  IT.  8.  365,  2  Sup. 
Ct  257,  27  L.  IDd.  419;  alao  80  L.  B.  A.  48% 
notes  6.  6. 

The  dtfendant  contmde  that  the  tax  In 
questlm  la  not  uniform,  in  that  it  discrimin- 
ates against  him,  and  he  introduces  an  ordi- 
nance fixing  the  tax  on  merchanta  whose  cap* 
ital  in  busineaa  ia  ibe  eame  as  bis  at  $24,  In- 
stead of  $40a  And  ttie  Questlw  that  pre- 
sents itself  for  our  canalderatlon  and  which 
is  dedaive  of  this  case  Is,  does  tin  defendant 
belong  to  tba  daas  of  merchants  included  In 
the  laat-mentloDed  ordlnanceT  We  think  not 
and  think  that  the  busineaa  in  which  the  de- 
fendant was  engaged  is  of  andi  a  character 
as  to  not  prohibit  the  imposition  of  a  license 
tax  pvater  tiian  the  one  imposed  on  ordinary 
merchants.  These  tiews  are  not  in  conflict 
with  the  case  of  State  t.  Sbngart,  188  Ala. 
66.  8S  South.  28,  100  Am.  St  Rep.  17,  which 
simply  dedded  that  "issuing  tr«Ui«  stamps" 
was  not  TiolatiTe  of  fba  statute  against  lot- 
teries and  gift  enterprises. 

The  Judgment  of  the  dty  court  ts  affirmed. 

McCLELLAN.  G.  J.,  and  TTSON.  DOW- 
DELL,  SIMPSON,  and  DENSON,  JJ.,  eon- 
cur. 
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Bx  psrta  OOBNWBIXi. 
(Bnprane  Goart  of  Alabama.  June  80.  1906.) 

1.  Judges— DisquAuncATioN—BiAa. 

Any  interest,  tbe  probable  and  natural 
tendency  of  which  1b  to  create  a  bias  in  the  mind 
of  the  trial  judge  for  or  against  a  party  to  a 
suit  is  safficlent  to  disqualify  the  judge  from 
trying  the  suit,  although  soch  Interest  u  not  a 
pecuniary  one. 

[Ed.  Note. — For  cases  in  point,  ms  Tot  20, 
Cent.  Dig.  Judges,  H  187-188.] 

2.  Same. 

A  judge,  who  was  a  d^ositor  in  a  bank 
which  failed  as  a  result  of  an  allied  embezzle- 
ment of  the  bank's  funds  by  an  officer  thereof, 
had  such  an  interest  la  the  prosecution  of  tbe 
Officer  for  the  embezzlement  as  to  disqualify  him 
to  preside  at  the  trial. 

■  [Ed.  Note. — For  cases  In  point,  see  toI.  29, 
.Gent  Dig.  Judges,  fS  190,  196-201.] 

"To  be  officially  reported," 

Petition  by  Thomas  J.  Comwell  for  a  per- 
emptory writ  of  mandamus  to  compel  the 
judge  of  the  dty  court  of  Bessemer  to  cer- 
tify tils  incompetency  to  try  an  Indictment 
pendinc  against  petitioner.  Writ  awarded 
nlaL 

W.  K.  Smith.  JFrank  S.  White  &  Son,  for 
petitioner. 

DOWDELL,  J.  The  petitioner  waa  In- 
dicted by  the  grand  jury  of  the  city  court  of 
Bessemer  for  embezzlement  at  the  September 
term,  1903-01,  of  said  court  The  case  was 
pending  for  trial  In  that  court  Tbe  offense 
charged  was  for  embezzling  a  large  sum  of 
money,  which  was  In  tbe  possession  of  tbe 
Bessemer  Savings  Bank,  or  deposited  therein, 
while  the  petitioner  was  an  officer  of  said 
bank.  Tbe  respondent  In  the  petition  Is  the 
Judge  of  the  city  court  of  Bessemer.  Tbe 
petition  and  answer  show  that  at  the  time  of 
the  allied  ofTense  tbe  respondent  was  a  de- 
positor of  said  bank  to  the  amount  of  about 
$1,200;  "that  the  Bessemer  Savings  Bank, 
the  corporation  mentioned  and  set  out  in 
each  of  the  Indictments,  •  •  •  failed  on 
or  about  the  Stb  day  of  June,  1903,  and  a  re- 
ceiver was  appointed  by  the  city  court  of 
Birmingham  In  a  cause  pending  In  said  court, 
who  took  charge  of  the  entire  assets  of  the 
said  bank,  and  who  has  since  proceeded  to 
wind  up  the  afTalrs  of  said  bank  as  such  re- 
ceiver ;  that  the  said  bank  went  out  of  busi- 
ness at  tbe  time  of  Its  failure  aforesaid." 
The  petitioner  objected  to  being  tried  on  said 
indictments  by  the  respondent  as  Judge  of  the 
city  court,  on  the  ground  of  incompetency  by 
reason  of  Interest  of  said  judge  as  a  depositor 
in  said  bank,  and  requested  the  Judge  to  cer- 
tify his  Incompetency  under  the  statute,  In 
order  that  a  special  judge  might  be  selected 
to  try  petitioner  on  said  Indictments.  This 
the  respondent  declined  and  refused  to  do. 
The  present  petition  Is  for  a  peremptory  writ 
of  mandamus  to  compel  the  respondent  to 
certify  his  incompetency. 

It  Is  true  that  the  respond^t  has  no  direct 
peconlaty  interest  In  the  result  of  the  prose- 


cntloD  by  the  state  against  the  petitioner  on 
the  pradlng  indictments ;  and.  If  tbe  question 
of  disqualification  were  left  to  be  determined 
alone  by  the  terms  of  the  statute  (sectloD 
2637  of  the  Code  of  1896),  under  the  facts  In 
the  present  case  no  dlsqaallflealion  could  be 
said  to  exist  But,  undo:  tbe  o(Hnm<»i  law, 
there  are  other  grounds  than  those  m^tioneit 
in  the  statute  which  go  to  the  disqualification 
of  the  judge.  In  QUI  v.  State,  61  Ala.  172. 
it  was  said :  "According  to  the  stern  morall- 
tj  of  the  common  law.  a  Judge  Is  required  to- 
be  legally  indifferent  between  the  parties.** 
In  Freeman  on  Judgments,  I  145,  it  la  said  to 
be  "well  settled  by  the  common  law  that  no 
Judge  ought  to  act  whwe,  from  Interest  or 
any  other  cause,  be  la  supposed  to  be  partial 
to  one  of  the  suitOTS."  Any  interest,  the 
probable  and  natural  tendency  of  which  la 
to  create  a  bias  In  the  mind  ot  the  Jndge  for 
or  against  a  party  to  the  suit,  Is  safficlent  to 
disqualify.  The  judge  Is  hnman,  and  human 
nature  at  best  is  weak,  and  as  far  as  It  Is 
possible  a  perfect  equipoise  should  always  be 
preserved  in  the  administration  of  justice 
by  the  courts.  Pecuniary  interest  in  the  re- 
sult of  the  suit  is  not  the  only  dlsqnall^Ing 
interest  If  such  were  true,  there  would  ex- 
ist no  disqualification  in  the  Judge  to  try  a 
defendant  on  a  charge  of  arson  in  the  burn- 
ing of  the  house  of  the  Jndge.  And  yet  na 
one  would  for  a  moment  question  the  exist- 
ence of  such  an  Interest  in  tbe  result  of  the 
trial,  the  probable  and  natural  tendency  of 
which  would  be  to  create  a  bias,  that  would 
effect  the  competency  of  the  jndge.  In  Med- 
lln  V.  Taylor,  101  Ala.  239,  13  South.  810,  In 
a  contested  election  case,  where  the  Judge  be- 
fore whom  the  contest  was  Instituted  declined 
to  sit,  because  his  right  to  office  by  the  same 
general  election  was  being  contested,  bnt 
In  a  different  forum.  It  was  said  by  this 
court  speaking '  through  the  present  Chief 
Justice,  then  Justice:  "Judge  Taylor  not 
only  had  no  pecuniary  Interest  In  the  result 
of  this  contestation,  but  he  had  no  interest 
whatever  that  could  beaffected  by  any  possible 
termination  of  the  Issues  Involved" — citing 
authorities.  "It  Is  the  opinion  of  this  court 
however,  that  under  the  doctrine  of  the  com- 
mon law,  aside  from  our  constitutional  and 
statutory  provisions,  he  had  such  a  personal 
Interest  In  the  questions  Involved  In  the  con- 
teetatton  of  Medlln,  In  tbe  nature  of  things 
such  a  bias  in  favor  of  one  of  tbe  parties  to 
the  case,  as  disqualified  htm  to  hear  and 
determine  tbe  same,  and  justified  his  action 
in  declining  so  to  do."  Hwe,  as  a  result  of 
the  alleged  embezzlement  for  which  the  peti- 
tioner was  Indicted  and  to  be  tried,  the  bank 
wherein  the  judge  was  a  depositor  failed, 
and,  unable  to  pay  Its  depositors,  was  put  in- 
to the  hands  of  a  receiver  for  the  purpose  of 
winding  up  its  business.  By  the  allied 
malconduct  of  the  petitioner,  the  Juiige  Is 
made  to  suffer  a  loss  In  prc^rty-money  de- 
posited with  the  bank.  To  what  extent  does 
not  appear,  whether  the  total  of  his  deposit 
or  only  a  part ;  but  that  is  ImmateriaL  Tin- 
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der  the  facts  we  think  that  the  judge  had 
such  a  personal  Interest  in  the  subject-matter 
of  the  pending  prosecutions,  such  as  In  the 
nature  of  things  was  calculated  to  produce 
In  the  mind  a  bias  such  as  would  impair.  If 
not  prevent,  that  equipoise  which  the  stem 
morality  of  the  common  law  demands  in  the 
administration  of  justice: 

Our  conclusion,  therefore^  is  that  the  judge 
was,  bj  reason  of  Interest  in  the  result  of  the 
suit,  disqualified  to  try  the  petitioner;  and, 
unless  he  certifies  his  dlsqualtflcatlon  after 
being  du^  Informed  of  out  conclusion,  the 
writ  will  Ime  as  prayed  tax. 

McCLELLAN,  C.  J.,  anA  SIMPSON  and 
DENSON.  33.,  concur. 


McDANIBL  T.  SULLIVAN  ft  BRAULBTT. 
fSnprenw  Coort  of  Alabama.  June  90,  1906.) 

1.  Ohattel   MoBTOAoca  —  DEnmnD—Aorroif 

BT  HOBTOAOEI — DERRBEa— STATUTE. 

Under  Code  1806,  |  1478,  proTtdlng  that  a 
defendant  in  detlnne  b7  a  mortgagee  "may  plead 
any  matter  of  defense  that  be  might  have  plead- 
ed if  the  action  had  been  on  the  debt,  en^" 
etc..  a  defendant.  In  detlnne  by  a  mortgagee  in 
a  mortgage  to  secure  purchase-money  notes 
given  by  defendant  on  buying  personalty,  may 
set  up  breach  of  warranty  in  the  sale  or  false 
representations  made  by  the  mortgagee  which 
Induced  defendant  to  buy,  for  the  purpose  of 
defeating  the  acUon;  but  he  cannot  ask  for 
Judgment  against  the  mortgagee. 

2.  Bamb— Dbbt  SacfntKD^-CBEOiTS— Net  Pbo- 
CKEDS  or  Sali  of  Othkb  Pboptett. 

Where,  In  detlnne  by  a  mortgagee  In  a 
mortgage  providing  for  "holding,  recovery,  and 
selling**^  the  mortgaged  property,  as  well  as  for 
attorney's  fees,  It  was  shown  that  the  mortgaged 
property  not  saed  for  had  betm  sold  and  applied 
to  the  debt,  the  mortgagor  was  entitled  only  to 
be  credited  with  the  net  proceeds  of  the  sale  on 
his  suggestion,  as  expressly  provided  by  Cods 
1806.11477. 

8.  Samb— AacEBTAiNiraNT  OF  Debt  Dttb. 

In  detlnne  by  a  mortgagee,  the  court,  In 
ascertaining  the  amount  due,  can  only  consider 
the  amount  due  on  the  mortgage  on  which  the 
acdon  Is  based,  and  cannot  in^nde  a  debt  not 
due  on  a  separate  Instroment. 

Appeal  from  City  Coort  of  Gadsden;  Jno. 
H.  Disque.  Judge. 

"To  be  officially  reported.** 

Action  by  SuIllTan  ft  Bramlett  against  J. 
A.  McDanlel.  From  a  judgment  for  plaln- 
tlffii.  defendant  appeals.  Reversed. 

The  action  was  based  on  a  mortgage  em- 
bracing the  mnle  In  anlt  and  two  others. 
The  defendant  filed  seren  pleas:  the  two 
first  being  the  general  Issue,  the  third  a  de- 
nial of  title  In  the  plalntiflls,  and  the  fourth 
setting  np  tiiat  tiie  suit  was  based  on  the 
mortage,  wUiA  was  glT«i  to  secure  the  pnr- 
%hase  money  Cor  tiie  two  mules  other  than 
the  one  In  snSt,  and  tiiat  the  plaintiff  had 
warranted  tbe  two  mnles,  and  setting  up 
a  breaiih  of  the  wjirranty.  The  fifth  plea 
was  to  rimilar  effect,  setting  up  mlsrepres«i- 
tatiooB  of  plaintiff  made  to  Induce  tbe  defend- 


ant to  purchase  said  mules.  The  sixth  and 
seventh  pleas  followed  the  fifth  and  sixth,  but 
asking  judgment  against  the  plaintiff  for  the 
excwe  of  damages  over  the  debt  secured  by 
the  mor^ge.  Demurrers  were  sustained  to 
all  except  the  first  and  second  pleas.  Upon 
the  trial  the  plaintiffs  Introduced  the  mort- 
gage, the  basis  of  the  suit,  executed  by  tbe 
defendant  and  covering  three  mules ;  one  be- 
ing tbe  mule  described  In  the  complaint 
They  also  Introduced  In  evidence  the  note 
described  in  the  mortgage,  and  also  another 
note,  similar  In  all  respects,  except  that  It 
was  payable  six,  Instead  of  three,  months  af- 
ter date.  One  of  the  plaintiffs  testified  as  a 
witness  that  the  consideration  of  the  two 
Dotes  was  the  purchase  money  for  the  two 
mules  not  In  the  complaint ;  that  the  defend- 
ant owned  the  mule  sued  for,  and  put  him  In 
the  mortgage  as  additional  security  for  the 
debt ;  that  the  plaintiffs  had  taken  possession 
of  and  sold  the  mules  not  sued  for,  and  ap- 
plied the  proceeds  to  the  debt,  after  deduct- 
ing the  costs  of  keeping  them  until  he  found 
a  purchaser  and  an  attorney's  fee  fw  advice 
in  tiie  premises. 

DOTtch,  Martin  ft  Allen,  for  appellant 
Onlll  ft  Uartln.  tax  aiipeUeea. 

ANDBBSON,  J.  Section  1478  of  the  Code 
of  1806  Is  as  follows :  "The  def aidant  in 
any  action  under  the  provistons  of  this  diap- 
tec  brought  by  a  mwtgagee  or  bf  a  vendor 
In  a  contract  ot  conditional  sale,  m  by  their 
assignee^  In  addition  to  ai^  d^ense  appropri- 
ate to  the  action  of  detinue,  m^  plead  any 
matter  of  defmse  that  be  n^ht  have  plead- 
ed if  the  action  had  been  on  the  debt,  except 
the  Btatnte  of  UmitatlonB"— and  applies  to  all 
actions  of  detlnne.  The  instrument  intro- 
duced was  a  mortgage  and  ttie  defendant  had 
the  right  to  Introdnce  evldmee  In  referoue 
to  the  consldBratiDn  fliereof  r  Under  section 
1478,  the  defense  u  set  np  pleas  4,  6,  6, 
and  7  was  available  to  tbe  defendant,  but  not 
under  the  general  issue,  and  tbe  court  below 
erred  in  sustaining  drainrrers  to  pleas  4 
and  6. 

The  demuirers  to  pleas  6  and  7  were  prop- 
erly sustalnedt  as  they  sought  a  judgment 
for  the  excess.  While  section  1478  p«mlts 
the  matters  fliereln  set  up  to  be  used  to  de- 
feat tbe  action,  we  do  not  understand  It  to 
give  the  defendant  any  right  to  recovw  a 
judgment  for  an  excess.  Detinue  Is  an  ac- 
tion to  recover  property,  and  tbe  defOidant 
can  only  abow  facts  that  would  deatn^  title 
and  defeat  recovery,  but  lannot  recover  a 
judgment  against  the  plaintiff. 

The  Inetmment  provided  tor  "bedding,  re- 
covering, and  selling  said  preqitertT,"  as  well 
aa  tor  attorney's  fees,  and  the  defmdant  was 
only  entitled  to  be  credited  with  the  net  pro- 
ceeds of  tbe  sale,  under  the  statutory  sugges- 
tlcm  as  provided  by  section  1477  of  tbe  Code 
of  1806. 

The  court  wred  In  including  ae  second  in- 
strument in  ascotaining  the' aaoout  dw^  It 
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WBM  a  Rparate  and  distinct  Instrument,  not 
then  due,  and  was  In  no  way  connected  with 
the.  suit  The  statute  cle&rly  contemplates 
an  ascert&lmneait  of  the  amount  due  upon 
the  mor^ge  or  conditional  sale  upon  which 
the  action  is  based,  not  a  debt  not  due  upon  a 
separate  and  distinct  instrument  The  erl- 
dence  falls  to  disclose  what  were  the  pro- 
ceeds for  the  sale  of  the  two  h<H'8es,  but  It  Is 
evident  the  trial  Judge  Included  the  amount 
due  upon  the  second  Instrument;  and.  Judg- 
ing from  the  amount  found  to  be  due  by  the 
defmdant  as  disclosed  by  the  Judgmoit,  with 
the  amount  so  included  excluded,  the  first 
note  was  paid,  and,  if  such  was  the  case, 
there  should  have  been  a  Judgment  for  tba 
defendant 

The  Judgment  of  the  dtj  court  Is  wnauA . 
and  the  cause  remanded. 
Reversed  and  remanded. 

McCIiELLAN,  G.  J.,  aiMI  TXBON  and 
SIMPSON^  JJ^  concur. 


SBLLER8  T.  SMITH. 

(Supreme  Court  of  Alabama.  June  6,  1906.) 

L  Apfeaz<— Pabtibs— JoDQUEnr  oh  Appbu. 
Bond  nou  a  Justice  Court. 

One  aH>eallng  from  a  circnit  court  Jadg- 
m&it  rendered  against  bim  and  hli  sorety,  in  bis 
bond  on  an  appeal  from  a  judgmeDt  of  a  Justice 
tonrt  must  take  the  appeal  in  nis  own  name  and 
the  name  of  th«  surety ;  and  if  tbe  latter  is  un- 
Wiltittg  to  join  In  assigning  errors  he  may  be 
BDnunoned,  and  on  his  failure  to  then  join  tlie 
appeal  may  be  prosecated  by  the  party  alone. 
2.  JunoMBNT— Dk  Facto  Judge— Validity. 

A  Judgment  rendered  by  a  de  facto  circuit 
Judge  at  a  time  when  court  could  be  legally 

[Ed.  Mote.— For  cases  In  point,  see  vol.  29, 
Cnt  Dig.  Judges,  I  107.] 

Appeal  from.  Circuit  Cour^  Montgomery 
County;  T.  S.  S^re,  Judge. 

Action  by  W.  P.  Smith  against  O.  M.  Sel- 
Im.  From  a  Judgment  of  the  circuit  court, 
rendered  against  defendant  and  his  surety  <m 
appeal  from  a  Judgment  against  defendant 
In  a  Justice  court,  he  apiieals.  Dismissed. 

Qoodwyn  ft  Mclntyre,  for  apjiellant  Mar- 
tin ft  Martin,  for  appellee; 

TTSON,  J.  This  action  was  originally 
brought  In  a  Justice  court  Judgment  was 
there  rendered  against  the  defendant  from 
which  he  appealed  to  the  circuit  court,  exe- 
cuting a  bond,  with  Mclntyre  as  his  surety. 
In  the  circuit  conrt  the  defendant  was  again 
cast  in  the  suit,  and  Judgment  was  rendered 
agalDst  bim  and  Mclntyre  as  provided  by  the 
stetnte.    Section  493,  Code  1896. 

This  appeal  Is  prosecuted  by  Sellers  alone, 
and  not  for  and  on  behalf  of  himself  and 
Mclntyre.  On  this  ground  a  motion  to  dis- 
miss the  appeal  la  made.  This  precise  Ques- 
tion arose  in  Eastland  t.  Jones.  Minor,  275, 
which  was  brought  to  this  court      writ  ot 


error.  On  motion  the  writ  of  error  was 
quashed,  because  Wallace^  surety  upon  East- 
land's appeal  bond  from  Jnstlife  court,  against 
whom  Jndgmeoat  was  rendered  by  the  circuit 
court  In  oonfmrmltT  to  the  statute^  was  not 
a  party  to  tbe  writ  The  court  said:  "A 
motion  Is  now  made  to  quash  the  writ  of  er- 
ror on  the  ground  of  nonjoinder  of  Wallace. 
It  is  contended  for  the  plalntUf  in  error  that, 
as  Wallace  was  not  an  original  party  to  the 
suit  and  only  came  In  as  security,  the  writ 
was  properly  sued  out  in  the  name  of  East- 
land aloD&  We  consider  the  rule  as  wel! 
settled  that  all  tbe  parties  against  whom  the 
Judgment  was  rendered,  if  living,  should  Join 
In  the  writ  of  error.  Wallace  was  certainly 
a  party  to  the  Judgment  of  tbe  circuit  court 
Intended  to  be  reviewed  in  this  court,  and  be 
ought  to  have  Joined  In  the  writ  of  error." 
See,  also,  Vaughn  v.  Hlgglns.  68  Ala.'546,  and 
cases  cited  In  1  Brtckell's  Dig.  §  101,  p.  9a 
The  same  rule  obtains  wliere  tbe  case  Is 
brought  here  by  ai^teal.  1  BrldL.  Dig.  1 119, 
p.  91.  The  appellant  should  have  taken  the 
appeal  In  the  name  of  himself  and  Mclntyre, 
which  he  had  the  right  to  do  without  the 
latter's  consent;  and  If  Mclntyre  is  unwill- 
ing to  Join  in  assigning  errors  he  could  be 
summoned  after  the  case  comes  to  ttils  court, 
and  on  failure  to  Join  after  summons  an  or- 
der of  severance  could  be  obtained,  and  ap- 
pellant could  tbea  prosecute  his  appeal  sep- 
arately. 2  Mayfield's  Dig.  }  628.  The  ob- 
vious purpose  of  tbe  rule  la  to  prevent  sev- 
eral parties  to  a  Judgment  from  prosecuting 
B^arate  appoUs;  to  review  tbe  same  Judg- 
ment 

The  Judgment  appealed  from  was  rendered 
by  the  circuit  court  presided  over  by  Hon.  T. 
Scott  Sayre,  who  was  a  de  facto  Judge,  and  at 
a  time  when  the  court  could  be  legally  held. 
It  Is  therefgre  valid.  State  ex  rel.  Attorney 
General  v.  Judge,  88  South.  885.  The  motion 
to  dismiss  tbe  appeal  must  be  granted. 

Appeal  dismissed. 

McOLELLAN,  0.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.»  coDcnr. 


WITHBE8POON  T.  STATE, 
(Supreme  Conrt  of  Alabama.  June  7,  190S.) 

1,  CantiiTAi.  Law— ArriDAvrr  or  Complaiht 

Under  Acts  1901,  p.  1865,  S  24,  giving  the 
flity  court  of  Bessemer  authority  to  issue  war- 
rants, that  court  may  allow  the  amendment  of 
an  affidavit  of  ccnnplaint  made  before  a  Justice 
of  the  peace  and  returnable  to  the  city  conrt 

2.  Same  —  Appeal  —  Cohclusion  or  Tbial 

COUBT. 

Where  a  criminal  case  is  tried  to  the  cooit. 
and  the  facts  are  not  agreed  upon  nor  ady 
special  finding  made,  tbe  conclusion  of  the  judge 
stands  as  the  verdict  oi  a  jury,  and  cannot  be 
revised  on  anteal. 

[Ed.  Note. — For  cases'in  point,  see  voL  Vi, 
Cent  Dig.  Crindnal  Law,  I  mLl 
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8.  COXTBTS— APPXLUn    JUBISDIOnon  —  CiTT 

CouBT  or  BnmaB— Bivuw  of  Conclu* 
noiTs. 

Acts  1901,  p.  185^  ciTinff  the  BuprwiM 
Court  authority  to  review  the  ctmclnsion  of  the 
jndige  of  the  citj  ooart  of  Banemar,  mppliea  to 
dvil  and  not  criinbial  caMK 

Appeal  from  Olty  Oonrt  of  Bewwnw; 
Wmiam  Jai^Mm,  JxiOge. 

'fTo  be  ofllcUllr  reported." 

WUlUm  Wlttaerepoon  was  oooTlcted  of 
treepaMlng  after  warning,  and  appeals. 
Affirmed, 

The  prosecution  was  commenced  by  one 
E.  A.  Penn  making  an  affidavit  of  complaint 
before  a  Justice  of  the  pe&cs,  in  which  he 
stated  that  be  "has  probable  cause  for  be- 
lieving, and  does  believe,  within  six  months 
before  the  making  of  this  affidavit  In  said 
county,  that  William  Wltherspoon  did  tree- 
pass  on  the  property  of  the  Tennessee  Coal. 
Iron  &  Ballroad  Company,  after  warning 
not  to  do  so.  at  Smnpter,  Ala.,  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
The  warrant  and  affidavit  were  made  retom- 
able  to  the  city  conrt  of  Bessemer ;  and  In  the 
dty  conrt  of  Bessemer,  before  the  trial  was 
entered  apon,  the  affidavit  was  amended,  and 
as  BO  amended  the  said  Penn  "says  that 
William  Wltherspoon,  without  legal  cause 
or  good  excuse,  entered  upon  the  premises  of 
the  Tennessee  Coal,  Iron  &  Railroad  Com- 
pany, a  corporation,  at  or  near  Sumpter, 
prednct  8,  Jefferson  county,  Ala.,  after  hav- 
ing been  warned  within  six  months  preceding 
not  to  do  so,  against  the  peace  and  dignity 
of  the  state  of  Alabama."  The  defendant 
objected  to  the  allowance  of  this  amendment, 
and  the  conrt  overmled  bis  objection. 

Frank  8.  White  &  Sons,  for  appellant: 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  affidavit  was  made 
before  a  Justice  of  the  peace,  and  the  war- 
nAt  was  made  returnable  to  the  city  court  of 
Bessemer  (Acts  1901,  p.  18C6,  S  24) ;  and, 
as  said  city  court  had  authority  to  have  Is- 
sued the  warrant  originally.  It  was  certain- 
ly no  error  to  amend  the  original  affidavit 
The  cases  cited  pro  and  con  relate  to  amend- 
ments after  appeal.  In  the  case  at  tfar  the 
amendment  was  not  made  after  appeal,  but 
before  entering  upon  the  trial  In  the  court 
of  original  Jurisdiction.  This  case  was  tried 
1^  the  Judge  without  a  Jury.  And  this  ap- 
peal seeks  to  review  bis  finding  and  conclu- 
sion of  the  facts,  as  well  as  a  determination 
of  the  question  already  dlacussed.  The  facts 
were  not  agreed  upon,  nor  was  there  any 
special  finding  of  them,  nor  request  for  such 
finding.  On  this  state  of  the  case  the  c(m- 
eluslon  of  the  Judge  stands  as  a  verdict  of 
a  Jury,  and  cannot  be  revised  by  this  court 
Norllle  V.  State,  131  Ala.  S6.  81  South.  644. 
and  cases  there  dted.  Acts  1901,  p.  1854, 
establishing  the  Bessemer  court,  gives  this 
conrt  the  right  to  review  the  conclusion  of 
the  Judge  of  that  court  upon  a  finding  on  the 


facts,  when  properly  presented  by  bill  of 
exceptions,  applies  to  dvU  and  not  criminal 
cases. 

The  Judgment  of  the       court  Is  affirmed. 

McCLELLAN.  a  J.,  and  TTSOM  and 
SIMPSON,  JX,  ooncnr. 


NOBTBLL  T.  STATE  ex  rel.  BBOTHEBTON 
el  sL 

(Supreme  Ooort  of  Alabama.  June  1,  ISOCf.) 

1.  Statutes— liooAi,  Laws— Nonci— 8um- 
oii;Ncy. 

Under  Conirt:.  |  106,  reqialring  notice  of  In- 
tmtUm  to  apply  tor  local  laws,  a  notioe  merely 
stating  that  application  wfrald  be  made  for 
the  repeal  of  the  act  creatine  the  Walker  coanty 
law  and  equity  court  was  msafficient  to  cover 
the  provision  of  the  repealing  act  of  March  6, 
190ff  (Loa  Acts  1908,  p.  101),  that  all  dvU 
cases  pending  on  the  Jury  docket  of  the  court 
mentioned  shoald  be  put  on  the  Juiy  docket  of 
the  circuit  court  ana  all  cases  pending  on  the 
nonjury  docket  should  be  tried  by  the  Judge  of 
the  diCDit  court  without  a  Jury. 
2l  SAmE— Oi.d  CoNSTrrunoN— Pbesithftioii. 

As  to  local  laws  passed  under  the  old  Oon- 
stitution,  it  is  to  be  presumed  that  the  consti- 
tutional requirements  as  to  notice  were  com- 
plied with. 

[Bd.  Note.— For  cases  in  point  see  V4^  44. 
Cent  Dig.  Statntes,  i  S82L] 

8.  Samb— TmJi. 

The  provision  of  Act  Dee.  6,  1900  (Acts 
1900-01,  p.  107),  conferring  Jurisdiction  of  all 
cases  f6rmerly  triable  in  the  county  court  of 
Walker  coun^  upon  the  newly  created  Walker 
county  law  and  equity  court  was  germane  to  the 
title. 

4.  SaHK— UHOOKSTITtrriOHAXJTT  IN  PABT. 

If  that  part  of  Act  Dec.  5,  1900  (Acts 
1900-^1,  p.  I(r0,  which  abolishes  Walker  county 
court  should  Ik  regarded  as  not  included  in  the 
title,  "An  act  to  establish  the  Walker  county 
law  and  equity  court/*  that  portion  of  the  act 
which  created  the  walker  county  law  and 
equity  court  would  nevertheless  be  oonsdtDMoa- 
al  and  operative. 

Appeal  from  dreult  Court  Walkn  Gonn- 
ty ;  A.  A.  Coleman,  Judge. 

"To  be  (^dally  reported.** 

Quo  warranto  by  the  state  on  relatiim  of 
C  B.  Brotherton  and  otiwrs  against  Peyton 
Norvell.  From  a  Judgment  of  ouster,  re- 
spondent ai^pmls.  Reversed. 

This  proceeding  was  in  the  nature  of  quo 
warranto,  In  which  It  was  averred  that  the 
respondent  Peyton  Norvell,  was  usurping  and 
unlawfully  holding  and  exercising  the  office 
of  Judge  of  the  Walker  county  law  and  equl^ 
court;  that  said  court  was  established  by 
an  act  of  the  Legislature,  approved  on  the 
5th  day  of  December,  1000,  and  shortly  after 
the  passage  of  said  act  the  said  Peyton  Nor- 
vell was  appointed  Judge  of  said  court;  that 
subsequently  said  act  was  amended  by  an 
act  of  the  Legislature;  that  at  the  general 
election  of  1902  Peyton  Norvell  was  elected 
Judge  of  the  Walker  county  law  and  equity 
court,  and  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such  Judge,  and  coir 
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tinind  to  iterform  the  datlw  of  micb  jnAgo 
untU  Harcb  6,  1908 ;  tbat  on  March  6,  1903, 
the  Legislature  of  Alabama  passed  and  the 
GoTemor  ai^roved  an  act  to  r^eal  the  act 
establlBhlns  the  Walk»  county  law  ud 
equity  ooort ;  that  notice  of  the  Intentton  to 
apply  for  the  passage  of  aald  repeal  act  was 
given;  that  by  Tlrtoe  of  aaUl  act  repealing 
the  Walker  county  law  and  eqnlty  court 
ae  said  Peyton  Nnrell  was  at  the  time  of 
the  filing  of  the  Information,  usurping  and 
unlawfully  holding  and  exercising  the  ofllce 
of  Jtidge  of  said  court  The  prayw  of  said 
Information  was  that  Judgment  he  rendered 
ousting  and  removli^;  said  Norrell  bmn  said 
oBleB  as  judge  of  the  Walkw  county  law 
and  equity  oour^  and  that  It  be  decreed  that 
there  was  no  such  court  The  acts  of  the 
L^islatnre  roferred  to  In  the  information 
were  made  exhibits  thereto.  The  respond- 
ent demurred  to  the  Information  1^>on  many 
.grounds,  assigning,  In  vartous  ways,  that  it 
'appeared  fn>m  said  Information  that  the 
Walker  county  law  and  equity  court  was 
legally  established  and  was  existing  as  a 
cotirt ;  that  the  ^respondent  was  shown  by 
the  Information  to  be  a  lawfully  elected  and 
duly  qnallfied  Judge  thereof ;  and  that  the  act 
of  the  L^slature,  approved  March  6,  1903, 
purporting  to  repeal  the  Walker  county  law 
and  equity  court  was  unconstitutional  and 
void,  because  it  was  a  local  law  and  proper 
notice  of  the  Intention  to  apply  therefor  was 
not  given.  This  donnrrer  was  overruled; 
and,  the  respondent  falling  and  declining  to 
plead  or  answer  further,  there  was  rendered 
a  Judgment  of  ouster. 

W.  C.  DavlB.  Ernest  Flte,  and  Daniel 
Coelur,  for  appellant  Bankhead  &  Bank- 
bead  and  J.  J.  Bay,  for  appellees. 

DOWDELL,  J.  This  Is  a  proceeding  by 
Information  under  the  statute  in  tbe  nature 
of  a  quo  warranto.  The  respondent  In  the 
court  below  demmred  to  the  petition,  which 
demurrer,  upon  consideration  by  the  court 
was  overruled ;  and,  the  respondent  then  fall- 
ing and  refusing  to  further  plead,  the  court 
rendered  a  Judgment  of  ouster  In  accordance 
with  the  prayer  of  the  petition,  and  from  tills 
Judgment  the  present  appeal  is  taken. 

By  an  act  approved  December  5, 1900  (Acts 
1900-01,  p.  107),  the  Walker  county  law  and 
equity  court  was  created.  Sections  8,  9,  and 
26  of  this  act  were  amended  by  an  act  ap- 
proved February  15,  1901  (Acts  1900-01,  p. 
1112).  Prior  to  November,  1902,  the  appel- 
lant Peyton  Norvell,  was  under  said  act  ap- 
pointed Judge  of  said  court  and  was  subse- 
quently elected  Judge  for  a  term  of  six  years, 
commencing  November  8, 1902.  On  March  8, 
1908,  an  act  "to  repeal  an  act  entitled  'An  act 
to  establish  the  Walker  county  law  and  equi- 
ty court'  approved  Etea  IS,  1900,"  was  approv- 
ed Loc  Acts  1903,  p.  101.  The  contention 
of  the  appellant  is  tbat  this  latter  act  is  void 
on  constitutional  grounds,  In  that  It  being  a 
local  law,  DO  sufficient  notice  was  given  of  an 


Intention  to  qiply  for  Its  p«mg»  as  reqnbed 
by  section  106  of  the  Const!  tatlon.  The  no- 
tice which  was  gtvra  being  as  follows:  "No- 
tSoe  Is  hereby  gtma  tiiat  appllcatlao  will  be 
made  to  the  next  legislature  to  repeal  the  act 
creating  the  Walker  county  law  and  equity 
court"  The  act  which  was  passed  pursuant 
to  ttOm  notice  contolned  six  sections.  The 
first  section  to  terms  repealed  the  act  ot  De- 
conber  Stfa  which  created  the  Walker  county 
law  and  equity  court  By  section  2  all  dvil 
cases  pending  on  the  law  side  of  said  court 
are  transferred  to  the  circuit  court  of  Walker 
county,  and  all  dvil  cases  pending  on  the  eq- 
uity side  are  transferred  to  the  chancery 
court  ot  Walker  county.  By  section  3  it  Is 
provided  that  "all  dvil  cases  pending  on  the 
Jury  docket  of  said  court  shall  be  put  upon 
the  Jury  dodcet  of  the  circuit  court  for  trial, 
and  all  cases  pending  upon  the  nonjury  do<Aet 
shall  be  tried  by  the  Judge  of  the  circuit  court 
without  a  Jury."  Section  4  provides  for  the 
transfer  of  all  criminal  cases  pending  to  said 
court  on  todlctment  to  the  circuit  court  Sec- 
tion S  provides  for  the  transfer  of  all  crimi- 
nal cases  pending  on  warrant  to  the  county 
court  Section  6  provides  f<»:  the  signing  of 
bills  of  exception  to  cases  pending  to  the 
court  "after  the  passage  of  this  act"  The 
provision  contained  in  section  3  which  re- 
quires that  all  civil  cases  pending  on  the  non- 
Jury  docket  in  said  court  shall  be  tried  toy  the 
Judge  of  the  circuit  court  without  a  Jury  does 
more  than  to  merely  provide  for  a  transfer  of 
the  pendtog  bustoess  from  the  abolished  court 
to  another  court  of  competent  Jurisdiction. 
It  clearly  undwtakes  to  change  and  regulate 
the  practice  to  the  circuit  court  In  rtf erence 
to  the  class  of  cases  mentioned.  If  the  act  to 
Its  body,  after  abolishing  the  law  and  equity 
court  had  provided  for  the  transfer  of  the 
cases  pending  in  the  court  to  another  court  of 
competent  Jurisdiction,  we  are  not  prepared 
to  say  but  that  under  the  principles  stoted  in 
the  cases  of  Law  v.  State,  38  South.  798,  and 
Dudley  V.  Fltzpatrlck,  39  South.  381,  decided 
at  the  present  term,  such  provision  would  have 
reasonably  been  covered  by  the  notice  given 
of  an  intention  to  apply  tta  a  repeal  of  the 
particular  act  as  an  incident  to  the  repeal 
fairly  and  reasonably  to  be  Inf^ed  from  the 
notice,  and  therefore  within  the  spirit  of  the 
requirement  of  section  ICQ  of  the  Constitu- 
tion. But  a  determination  of  this  question 
Is  not  necessary  to  the  decision  of  this  case. 
The  provlsloa  to  section  3  of  the  repealing  act 
above  mentioned  brings  the  case  under  the  in- 
fluence of  the  case  of  Hooten  v.  Mellon  (de- 
cided at  the  present  term)  87  South.  937, 
whereto  a  majority  of  this  court  held,  the 
writer,  however,  of  this  opinion  dissenting 
from  the  view  of  the  majority,  tliat  a  similar 
provision  to  a  repealing  act  was  of  the  sub- 
stance of  the  law  as  nomtoally  enacted,  and. 
not  having  been  stoted  In  the  notice  of  the 
proposed  law,  was  violative  of  the  Constitu- 
tion. We  are  unable  to  draw  any  distinction 
I  In  principle  between  the  present  case  and  that 
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of  Hooton  T.  Bbllcm,  siqffai  and,  toUowlng 
tlw  dedsiOD  In  that  caM,  the  act  In  qnestlfm 
<tf  Ifardi  8, 1908,  must  be  declareA  Totd. 

It  la,  boweTw,  contended  by  the  relator  In 
the  Infwmatlon,  that  the  act  of  December  6, 
1900;  eetabUshlng  the  Walkw  coonty  law  and 
eqnltr  conrt,  la  onnnistltntlanal  and  TOld,  and 
that  the  Judgment  of  ouster  appealed  from 
BhODld  be  affirmed.  The  law  of  DecembM  S, 
1900,  was  enacted  before  the  ad<H>tion  of  the 
present  Oonatltntlon,  and  Its  passage  was 
governed  the  CSonatltntlon  of  iSftS.  The 
requirement  as  to  giving  notice  and  making 
proof,  etc.,  mider  the  new  Consfltotlon,  is  en- 
tirely different  from  what  it  waa  under  the 
old.  There  la  no  merit,  we  think.  In  the  con- 
tention In  argumoit  that  the  same  rule  of 
constroction  sbonld  be  made  under  the  old 
ConstltatlOD  as  under  the  new  In  the  matter 
of  giving  notice  of  the  proposed  law,  where 
B^tanUve  law  not  stated  In  the  notice  is 
contained  in  the  law  as  enacted.  It  has  beoi 
uniformly  ruled  under  the  old  Oonstltatifm, 
that  where  nothing  affirmatively  appeared  to 
file  contrary  <m  the  Journals  of  the  Lq^lsls^ 
ture  in  the  passage  of  the  local  law,  the  pre* 
■un^itlon  was  that  the  constltutloDal  require- 
ments as  to  notice  were  compiled  with. 
There  Is  nothing  here  to  show  what  the  notice 
was  In  tbe  oiactment  of  the  law  of  December 
6t  1900,  and  the  presumption  Is  ttiat  the  then 
oonstitntlonal  provlslMi  as  to  the  giving  of 
notice  was  In  the  oiaetmoit  <rf  tint  statute 
duly  observed. 

Counsel  for  appellee  In  argument  say  there 
la  another  prorlslon  In  the  wlglnal  act  (that 
Is.  the  act  of  December  5,  1900)  which  is 
clearly  unconstttntlonaL  Section  7  abolished 
the  connty  conrt  and  vested  original  Jurisdic- 
tion of  all  misdemeanors  in  the  law  and  equi- 
ty court  There  waa  no  Intimation  of  this 
leglalation.  Section  7  of  said  act  provides  as 
fOllowa:  "That  the  conrt  ber^  created 
shall  have  the  exclusive  Jurisdiction  of  all 
cases  now  triable  by  the  county  conrt  of 
Walker  county,  and  that  the  county  conrt  of 
Walker  county  as  now  oonstitated.  be  and  the 
same  Is  horeby  abolished,"  etc  There  can  be 
no  doubt,  it  seems  to  us,  that  the  conferring 
of  exclntive  Jurisdiction  on  the,  court  created 
the  act  ot  all  cases  theretofore  triable  In 
the  county  court  of  Walker  county  was  a  mat- 
ter germane  to  the  subject  expressed  In  the 
title  of  the  act,  "To  establish  the  Walker 
county  law  and  equity  court"  The  provision 
abolishing  the  county  court  was  nothing  more 
In  tiDTect  than  what  had  abvady  been  dme  br 
taUng  away  all  Jurisdiction  of  that  court  and 
ccmferrlng  the  same  <m  the  law  and  equl^ 
court  created  by  the  act  Moreover,  if  the  pcfh 
TlBion  aboUsbing  the  county  court  could  be 
said  to  be  a  matter  not  referable  to  or  on- 
braced  In  the  Bubject  expressed  In  the  title  of 
the  act,  and  for  that  reaswi  <^nslve  to  the 
Otmstltntlon,  still,  under  the  well-settled  rules 
of  constructitm,  the  objectionable  part  would 
be  tilmlnated,  and  the  rest  be  allowed  to 
atsnd,  when,  as  in  the  present  case,  the  re* 


malnlng  parts  would  constltate  a  compleU 
enactment  within  the  subject  expressed  in 
thetltl& 

We  do  not  understand  comisel  for  appellee 
as  denying  this  rule  of  constroction  as  here- 
tofore iq»pUed  unda?  the  Cottstltutl<»i,  but  the 
contention  Is  that  the  same  rule  as  now  ap- 
plied In  the  matter  of  giving  of  notice  should 
apply  to  the  provlBlons  of  the  Constitution, 
which  requires  that  each  law  shall  contain 
but  one  subject^  which  must  be  clearly  ex- 
pressed id  the  title.  This  ocmtentitHi  is  un- 
sound. The  two  provisions  are  different  and 
the  irarposea  of  the  two  are  different  It  fol- 
lows, from  the  views  we  have  expressed,  that 
the  Judgmnt  of  the  lower  court;  ovwrullng 
the  dotturrsr  to  the  petition  and  ousting  the 
respondoit,  be  reversed  and  annulled,  and  a 
Jndgmoit  will  be  here  rendered  snatalnlng 
the  said  donumr  and  dismissing  the  petltlcaL 

Reversed  and  rend«ed. 

McGLBLLAN,  a  J.,  and  HARALSON,  TZ- 
BON,  SIMPSON,  ANDIBRSON,  and  DBNSON, 
33^  concur. 


PHILLIP8-BUTT0RFF  BIFG.  CO.  v. 
WILD  BROS. 
(Saprane  Court  irf  Alabama.  June  80;  1005.) 

L  Appxal— RxcoBD— Bevibw. 

Wnere  no  demurrers  were  filed  to  the  pleas 
aa  amended,  and  the  record  did  not  show  what 
the  amendmenta  were,  the  suffldency  of  the 
pl^  before  amendment  to  withstand  the  de- 
murrers filed  could  not  be  reviewed. 

2.  SAUS— RBFBEaKKTA.IIOH   BT  AOSHT— EVI- 

DsncE— Pboov  or  AumoBm'. 
In  a  suit  by  a  buyer  oo  a  warranty  given 
by  an  agent  of  the  seller,  the  burden  is  on  the 
buyer  to  show  that  the  agent  had  authority  to 
make  the  warranty,  either  by  direct  proof  or  by 
proof  of  a  general  custom  to  that  effect;  bat 
where  the  agent  In  aelting  the  goods  makes  a 
warranty  of  quality,  and  suit  is  brought  by  the 
seller  for  the  price,  the  buyer  may  rely  on  the 
agenfs  ostensible  authority  to  make  such 
warranties,  the  seller  not  being  eotitleil  to  ratify 
the  sale  In  part  and  repudiate  it  in  part 

Appeal  from  Circuit  Court  Conecuh  Coun- 
ty; J.  C.  Richardson,  Judge. 

Action  by  the  Phllllps-Buttorff  Manu- 
facturing Company  against  Wild  Bros., 
commenced  before  a  Justice  of  the  peace,  to 
recover  the  price  of  certain  stoves  sold  by 
the  plaintiff  to  def^dant  A  Judgment  was 
rendered  in  favw  of  defendant  fr<un  which 
plaintiff  appealed  to  the  drcnit  court  In 
which  plaintiff  filed  a  complaint  on  a  veri- 
fied account  for  merchaDdise  sold,  and 
defendant  pleaded  the  genonl  Issue  and 
pleas  of  set-off.  The  oountarclalms  so  al- 
leged had  accrued  prior  to  the  oommaice> 
ment  of  the  account  on  which  the  present 
suit  was  founded,  and.  douurrera  to  the  pleas 
being  ov«ruled.  Judgment  waa  rendraed 
for  defendant  and  plaintiff  appeals.  Re- 
versed on  rehearing. 

W.  H.  Wild,  a  member  of  defendant  firm, 
b^ng  introduced  aa  a  witness  for  defend- 
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ants,  tefitlfled  that  the  defendants  had  por- 
chased  from  plaintiff  certain  articles  of 
merchandise,  under  a  guaranty  that  they 
would  not  break  and  would  give  satlBfactloD 
to  customers;  that  defendants  sold  said 
articles  under  a  like  guaranty,  and  had  to 
make  repairs  at  their  own  expense  and  to 
retake  others  entirely,  all  of  which  articles 
bad  been  paid  for  by  defendants,  and  the 
articles  so  retaken  by  defendants  were  then 
b^d  subject  to  plaintUTs  ord«:.  The  wit- 
ness was  asked  by  defendants'  counsel : 
"Was  there  any  ccmdltlon  or  agreement  made 
by  you  with  the  agent  or  salesman  of  the 
plaintiff  in  regard  to  these  stoves  at  the 
time  you  purchased  them?  Was  there  any 
guaranty  at  the  time  made  you  by  him?" 
The  plaintiff  objected  to  these  questions  on 
the  ground  that  the  agent  was  not  shown 
to  have  authority  to  make  any  guaranty  and 
that  the  guaran^  was  not  in  writing.  The 
objection  was  overruled,  and  plaintiff  except- 
ed. The  witness  answered  in  part:  "Yes, 
sir;  the  agent  from  whom  we  bought  them 
at  the  time  of  the  purchase  guarantied  that 
the  stoves  would  give  entire  satisfaction  to 
our  customers;  and.  In  case  they  did  not, 
we  were  to  take  them  back  and  charge 
same  to  plaintiff."  On  cross-examination 
witness  admitted  the  correctness  of  the  ac- 
count involved  In  the  present  suit  except 
the  Item  for  protect  fees,  and  that  with 
that  deduction  the  amount  shown  should 
be  subtracted  from  the  sum  due  defendant 
by  plaintiff  on  account  of  breach  of  guaran- 
ty. There  was  a  judgment  for  defendants, 
and  plaintiff  appealed  to  the  Supreme  Court, 
assigning  as  err<^  the  failure  of  tbe  court 
to  sustain  plalntifTs  demurrers  to  defend- 
ants' pleas,  and  also  tbe  overrollng  by  the 
court  of  plalntifTs  objection  to  the  question 
to  the  witness  Wild,  above  set  out,  with 
reference  to  the  guaranty  made  by  plalntifTs 
agent  at  the  time  of  tbe  sale  of  a  former 
bill  of  goods,  out  of  which  the  offsets  are 
said  to  have  arisoD. 

James  F.  Jones,  for  appellant 

BiafPBON,  J.  The  record  In  this  case 
shows  that  the  defendants  by  leave  of  the 
court  amended  tbelr  pleas,  and  Issue  was 
joined.  No  donurrers  were  filed  to  the  pleas 
as  amended,  and  the  recwd  does  not  show 
what  the  amendments  were.  Consequently 
tbls  court  cannot  say  what  pertinency  the 
demurrers  to  the  pleas  before  amendment 
had. 

For  the  same  reason  we  cannot  say  that 
•  the  court  erred  In  allowli^  the  wltncsa 
Wild  to  testify  about  the  "pieces  of  stoves 
which  defendants  claimed  were  brtdcen,** 
although  the  sixth  original  plea  did  make 
claim  for  such  pieces. 

As  to  the  other  ground  of  the  fifth  assign- 
ment the  witness  had  testlfled  that  Feather* 
stone  was  the  agent  of  plaintiff  who  sold 
bim  the  goods,  and  the  point  was  made  that 
it  was  improper  to  allow  proof  of  represran 


tations,' agreemoits  or  guaranties  made  by 
the  agent  of  plaintiff  In  the  sale  of  the  goods, 
without  first  proving  that  he  had  authority 
to  make  such  r^r^entations,  agreements, 
etc.  This  Is  a  point  in  regard  to  which  there 
Is  some  confusion  In  tbe  authorities,  and  we 
hold  that  while  it  la  true  that  when  the 
vendee  is  the  actor,  in  a  suit  against  the 
vendor  on  a  warrant  given  by  an  agent  of 
the  vendor  In  the  sale  of  chattels,  it  devolves 
upon  the  plaintiff  to  show  that  the  agent  had 
authority  to  make  the  warranty,  either  by 
direct  proof  or  by  proof  of  a  general  custom 
to  that  effect  Herring,  Ferrell  Se  Sherman 
V.  Skaggs,  62  Ala.  180,  34  Am.  R^.  4 ;  Her- 
ring, Ferrel  &  Sherman  v.  Ska^s,  73  Ala. 
446.  Tet  where  the  agent  in  selling  chattels 
for  the  vendor,  mates  r^resentations,  agree- 
ments, or  guaranties  as  a  part  of  the  contract 
of  sale,  and  suit  Is  brought  by  the  vendor 
against  tbe  vendee,  he  Is  bound  by  the 
agreement  of  tbe  agent  He  cannot  ratify 
the  contract  of  sale  In  part  and  repudiate 
it  in  part  It  is  his  duty  to  ascertain,  and 
not  the  duty  of  tbe  purchaser  to  inform  * 
him,  what  representations  have  been  made 
by  the  agent  Williamson  v.  Tyson,  105  Ala. 
644,  658,  17  South.  336;  Atwood's  Adm'r  v. 
Wright  29  Ala.  346,  351,  352;  Elwell  v. 
Chamberlln.  31  N.  Y.  611,  619,  620;  Rogers 
V.  Empkle  Co.,  24  Neb.  653,  39  N.  W.  844; 
Buiscb  V.  Wilcox,  82  Mich.  336,  47  N.  W.  328, 
21  Am.  St  Rep.  568;  Haskell  v.  Starblrd,  152 
Mass.  117,  25  N.  E.  14,  23  Am.  St  R^.  809. 

It  appears  from  the  evidence  that  the  off- 
set which  tbe  defendants  claim  on  account 
of  failure  in  the  guaranty  made  by  the  plaln- 
tifTs agent  was  on  Items  purchased  by  the 
defendants  previous  to  the  commencement  of 
tbe  account  sued  on  in  this  case.  Conse- 
quently It  was  Incumbent  on  the  defendants 
to  prove  tbe  authority  of  the  agent  to  make 
the  guaranty.  There  being  no  proof  of  such 
authority,  the  testimony  in  r^ard  to  these 
l^na,  showing  the  guaranty,  ahonld  have 
been  excluded. 

The  application  for  rehearing  Is  granted, 
tile  jvd^ent  of  tbe  court  la  reversed,  and 
the  cause  remanded. 

McCLELLAN,  a  X,   and  TYSON  snd 
ANDERSON.  JJ.,  concur. 


HATTHIS  T.  TRURMAN. 
(Supreme  Court  of  Alabama.  June  1,  190B.) 

1.  Bailments— r^AW  of  Pebsowalty — TnxE. 

Where  defendant  turned  personalty  owned 
by  bim  over  to  bis  soD-in-law.  who  retained 
possession  by  defendant's  consent,  the  transac- 
tioD  was  within  Code  1896,  f  1013.  vesting  the 
title  to  property  loaned  in  the  person  in  pos- 
session as  to  purchasers  and  creditors  of  sndi 
person  after  tiiree  years  from  the  oommanoe- 
ment  of  the  loan. 

2,  SAXB—Rioirrs  of  Cbbditobs. 

Under  Code  1896,  {  1013,  providing  that 
where  property  is  loaned  and  remains  In  the 
possession  of  the  bwrower  more  than  three 
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uv.  titie  to  the  property  afaall  vest  in  tha 
rrower  as  to  purchaaerB  and  creditors  after 
three  years  from  tbe  oommeneement  of  tbe  loan, 
creditors  who  became  such  anterior  to  tbe  loan, 
or  the  ezpiratlom  of  three  years  from  the  eom- 
mescement  thereof  can  claim  no  riots'  In  the 
property. 

8.  Saue — BuBDDr  of  Pboof. 

Under  Code  1696,  S  1019L  provldfaiff  that, 
where  property  la  loaned  and  remains  in  tbe 
posseealon  of  tbe  borrower  more  than  three 
years,  title  to  the  property  shall  vest  in  tbe 
borrower  as  to  purchasers  and  creditors  after 
three  years  from  tbe  commencement  of  the 
loan,  tiie  harden  la  on  a  creditor  claiminz 
the  property,  or  one  claiming  under  such  cred- 
itor, to  prove  that  the  credltw  became  sadi 
more  Uian  ihm  years  after  tbe  loan. 

Appeal  from  CUj  Court  of  TaUadega ;  O. 
K.  MUler,  Judge. 

Acdon  A.  J.  Thnrman  against  J.  D. 
Blattbla.  From  a  Jndgpient  tm  plalntift,  de- 
fotdant  appeals.  Beversed. 

The  evldeDce  for  the  plaintiff  on  the  trial 
showed  that  be  purchased  the  tools  luvolTed 
In  the  snlt  as  the  property  of  one  W.  A.  Bean, 
at  a  sale  under  an  execution  Issued  upon  a 
Judgment  rendered  In  favor  of  A.  J,  Thur- 
man  against  said  W.  A  Bean,  June  IS.  1902; 
that  after  platutlff  purchased  and  paid  for 
the  tools  they  were  turned  over  to  him,  and 
remained  In  his  poBsesslon  until  January, 
1901,  when  the  defendant,  In  his  absence 
and  without  his  consent,  went  into  plain- 
tUTs  shop  and  took  possession  of  the  tools. 
Tbe  evidence  for  the  defendant  showed  that 
he  purchased  the  tools  in  the  year  1893, 
while  living  In  Montgomery  conn^;  that 
soon  after  he  purchased  them  he  loaned 
them,  or  left  them  in  tbe  possession  of  bts 
■oa-lu-law,  W.  A.  Bean,  the  defendant  In 
Judgment,  from  whom  the  plaintUf  In  deti- 
nue suit  claimed  title  through  execution  and 
sale;  and  that  tbe  said  Bean  bad  been  in 
potseaaUm  by  consent  evw  alnc& 

D.  H.  BIddH  tote  appellant  Knox,  Dlzon 
A  Bnrr,  tor  appdlee. 

AMDBR80N,  J.  Tbe  nnoontradlcfced  evi- 
dence of  the  defendant  was  that  he  bought 
tUe  ivopertr  m  1803,  and  still  owns  It,  but 
that  be  tnmed  it  over  to  W.  A.  Bean,  bis 
Bon-ln-law,  the  defendant  to  the  Judgment 
nnder  which  plaintiff  claims  title  as  pnr- 
cbaser,  and  that  the  aaid  Bean  had  been  In 
possession  by  his  consent  ever  alnce.  While 
there  waa  no  tvoof  of  a  technical  loan,  the 
proof  brings  the  transaction  within  the  tema 
of  section  1018  of  the  Code  of  1896,  "vesting 
the  title  In  the  person  in  possession  undw 
snch  a  loan,  as  to  purchasers  and  creditors 
of  such  person,  after  three  years  from  tbe 
commencement  of  such  loan,"  eta  Carr  v. 
I«eBter.90Ala.849,88outh.8S;  MyersT.Peck, 
2  Ala.  648;  Oressett  v.  Agee,  14  Ala.  854. 

In  ord»,  however,  for- the  plaintiff  to  have 
a  title  superior  to  that  of  the  original  owner, 
be  must  hold  under  a  porcbaser  or  a  creditor 
who  purchased  the  property  or  gave  credit 
to  the  person  In  posseaaion  three  years  Attex 


the  conunmcement  of  the  loan,  as  said  section 
does  not  apply,  to  creditors  anterior  to  the 
loan  or  the  expiration  of  three  years  from  the 
commencement  thereof.  Carew  t.  Lore,  80 
Ala.  677 ;  Durden  t.  BAc^Ilams,  81  Ala.  206. 

The  burden  is  upon  the  party  seeidn^  the 
benefit  of  the  statute  to  bring  himself  within 
Its  protection.  While  the  Judgment  was  had 
subsequoit  to  the  loan,  there  Is  nothing  to 
Indicate  when  the  plaintiff  therein  became  a 
creditor.  It  may  have  been  before  the  loan 
or  prior  to  three  years  after  tbe  commence- 
ment thereof.  We  cannot  assume  when  tiie 
debt  was  contracted.  Bly  v.  Blades,  112 
Ala;  811,  20  South.  57a 

The  oQier  assigoments  of  error  are  without 
mwit 

Beversed  and  remandsiL 

McGLELLAN,  a  T.,  and  TTBOM  and 
SIMPSON,  JJ.,  concur. 


QBBBNWOOD  et  sL  v.  TBIOO.  DOBBS  ft 
00. 

(Supreme  Oonrt  of  Alabama.  Jane  8,  iOOS.) 

1.  JUDOUENTB— LlEI^ — CeBTIFICAIB. 

Wbere  a  certificate  of  a  judsment,  filed  in 
the  office  of  a  Judge  of  probate  February  1, 1898, 
failed  to  recite  tbe  name  of  tbe  owner  as  re- 
quired by  Code  1^  JM  1920-1822,  prior  to  tbe 
amendatory  act  of  February  23,  1890  (Acta 
1888^  p.  8il^,  the  Jndgmwt  did  not  oonstitttte 
a  lien. 

2.  Sijo-^ATUTES— PaospEorivE  Opebation. 

Act  Feb.  23,  1899  (Acts  1898-99,  p.  34), 
amending  Code  1886,  H  1920-1922,  with  refer- 
ence to  filing  of  judimenta  in  tbe  office  of  tbe 
Judge  of  probate,  and  declaring  that  the  owner 
of  any  judgment  or  decree  may  nle  in  such  office, 
etc.,  and  that  every  Judgment  and  decree^  when 
so  filed,  shall  he  a  lien,  was  prospective  in  its 
operation,  and  did  not  cnn  a  dafectiva  certifi- 
cate previously  filed. 

Appeal  from  Chancery  Court,  Marshall 
County ;  William  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

Bin  by  Trigg,  Dobbs  ft  CTo.,  as  Judgment 
creditors  of  B.  B.  Oreenwood,  against  H.  B. 
Greenwood  and  another  to  redeem  from  a 
mortgage  executed  by  Greenwood  to  his  co- 
defendant  From  a  decree  overruling  a  de- 
murrer to  the  bill,  d^endants  appeal.  Re- 
versed. 

Tbe  bill  avOTred  that  on  Octo^  8,  1887. 
complainants  recovered  a  Judgment  against 
Greenwood,  and  that  on  the  Ist  day  of  Feb- 
ruary, 1886,  a  certificate  of  such  Judgment 
was  filed  for  record  in  the  office  of  the  probate 
Judge  of  Marshall  county,  which  waa  in  all 
things  legal,  except  that  It  did  not  recite  who 
was  the  own«  of  the  Judgment;  that  Green- 
wood had  given  a  mortgage  to  Thomas  A. 
Cox,  from  which  complainant  prayed  the 
ri^t  to  redeem. 

Street  ft  Isbell,  tor  appellants  J.  A.  Lusk. 
for  app^lea 
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ANDBBSON.  J.  In  order  for  the  com- 
plainaDtB  to  obtain  tbe  relief  sought  by  their 
bin  of  complaint,  they  must  hare  a 
Their  Judgment  was  certified  February,  1888, 
and  before  sections  1920.  1921,  and  1922  of 
the  Code  of  1806  were  amended  by  the  act 
approved  February  23,  1899  (Acta  189&-99, 
p.  34).  The  certificate  failed  to  recite  the 
name  of  the  owner,  as  was  required  by  the 
statute  previous  to  the  amendatory  act  of 
1899,  and  was  void  as  a  lien.  Duncan  t. 
Asfacraft.  121  Ala.  662,  25  South.  785; 
Appling  T.  Stovall.  123  Ala.  388,  2S  South. 
212. 

While  the  certificate  In  question  was  not 
sufficient  to  create  a  lien  under  the  law  of 
force  at  the  time  of  the  filing,  it  would  be 
sufficient  under  the  amendatory  act  of  1889, 
if  filed  subsequent  thereto;  and  this  brings 
to  us  for  determination  whether  or  not  the 
act  related  only  to  certificates  subsequently 
filed,  or  was  Intended  to  cure  those  already 
filed.  "It  may  be  laid  down  as  a  fundamen- 
tal rule  for  tbe  constructioD  of  statutes  that 
th^  will  be  considered  to  have  a  prospective 
operation  only,  unless  a  legislative  Intrat 
to  the  contrary  is  expressed,  or  is  necessari- 
ly to  be  Implied  from  the  language  used 
or  the  particular  drcumstances,  especially 
where  to  construe  the  act  as  retrospective 
in  Its  operation  would  render  It  obnoxious 
to  some  constitutional  provision,  though  the 
fact  that  the  retrospective  operation  would 
not  be  unconstitutional  does  not  require  the 
act  to  be  construed  as  retro8pectlv&"  26  Am. 
&  Eng.  Ency.  Law,  693. 

We  cannot  necessarily  infer  tiiat  the  act 
in  question  applied  to  certificates  registered 
before  the  passage  thereof.  It  does  not  de- 
Clare  that  a  registered  Judgment  or  Aecree 
shall  be  a  lieu ;  but,  on  the  other  hand,  ex- 
pressly declares  that  the  owner  of  any  Judg- 
ment or  decree  "may  file  in  the  office  of  the 
judge  of  probate^  *  *  *  and  that  every 
Judgment  and  decree,  whoi  so  filed,  shall  be 
a  lien."  The  certificate  being  insufflctoit 
to  create  a  lien  under  the  law  at  the  tbne 
of  the  filing,  and  never  having  been  filed 
■ubsequoit  to  the  amendatory  act,  the  com- 
plainants have  no  Hen. 

The  diancellor  erred  In  overruling  the 
reqmndenfB  donnrrer  to  the  bill,  and  a 
decree  is  iure  rendered  sustaining  tbe  demur- 
r»  and  allowing  complainants  60  days  to 
amend.  If  so  desired. 

Berersed  and  midravd. 

McGTiELLAN.  a  J.,  and  TZSON  and 
SIMPSON,  JJ..  concur. 


ORBEN  V.  STATE. 
(Supreme  Court  of  Alabama,  March  18,  190S. 
On  Rehearing.  June  80,  1906.) 

1.  Statutes  — Local  Acts  —  Cbbatior  or 
OouNTT  Law  ard  Equitt  Court. 
Acts  1886-97,  p.  265,  S  6,  establishing  the 
Tuscaloosa  county  law  aod  equity  court  and 
IvovUling  that.  In  the  abaence  of  any  special 


]  Jury  law  for  the  county  of  Tuscaloosa,  the  Jury 
■ball  be  drawn  impaneled  and  sworn  In  the 
manner  provided  by  law  in  respect  to  grand  and 
I>etit  Juries  in  tbe  circuit  courts^  but  that,  in 
case  of  a  special  Jury  law  for  the  county  named, 
the  jurors  ebali  be  ^awn,  summoned,  impaneled 
and  selected  in  tbe  manner  provided  by  such 
special  law,  provided  that  the  judge  may  order 
jurors  to  be  drawn  at  any  time  and  for  any 
number  of  days,  whenever  In  tbe  discretion  oC 
the  judge  the  public  good  may  so  require,  la  a 
local  law. 

2.  Same— AuEiTDATOBT  Acx^Validitt. 

Loc.  Acts  1906,  p.  309,  amending  Acts  1896- 
87,  p.  265,  fi  0,  so  as  to  provide,  with  reject  to 
the  Tuscaloosa  county  law  and  equity  court, 
ttiat  for  the  trial  of  all  capital  cases  set  for  any 
one  week  tmly  ona  meeial  vvnlra  shall  be  ram- 
moned,  is  not  In  conflict  with  Const  8  105,  pro- 
hibiting the  enactment  of  any  local  law  by  the 
partial  repeal  vt  a  general  law. 
8.  Sahx — NoTici  OF  Application — Skparablk 
FaovisiONs. 
The  notice  of  Intention  to  apply  for  the 
enactment  of  Loc.  Acts  1903.  p.  809,  amending 
Acts  1880-87,  p.  265,  eatablia^ing  the  Tuscaloosa 
county  law  and  equity  court,  stated  that  notioe 
was  Uiereby  given  that  a  bill  would  be  intro- 
duced to  amend  an  act  to  establish  tbe  court 
named  by  amending  section  6  so  aa  to  provide 
ttiat  only  one  special  venire  shall  be  summoned 
in  one  week  for  the  trial  of  capital  cases,  by  re- 
pealing section  28  so  that  capital  cases  can  be 
tried  at  any  time  after  the  indictment,  and  by 
I  amending  section  30  so  as  to  limit  anistant 
I  solidtorr  fees  to  a  certain  sum  and  section  25 
,  so  as  to  provide  for  the  appointment  of  solicit- 
,  ors  by  tbe  governor,  etc.  Seld,  that  tbe  notice 
I  of  intention  wiUi  ren>ect  to  each  of  the  amend- 

■  ments  songht  was  Independent  of  all  the  others, 
1  so  that  any  alleged  insufficiency  in  the  notice 
!  with  respect  to  other  amendments  did  not  affect 

■  the  validity  of  tbe  amendment  providing  that  on- 
ly me  special  venire  sliall  be  Bummooed  in  one 
week  for  tbe  trial  of  capital  cases. 

4.  HoinctnE  —  ImrrEUCTionB— Delibebatioh 

AND  FBEUeniTATION. 

In  a  prosecution  for  murder.  Instructions 
that  if  a  slayer  has  any  time  to  think,  however 
short,  and  does  think,  and  then  strikes  the  blow 
I  aa  the  result  of  an  intention  to  kill  produced 
by  this  momentary  operation  of  the  mind,  this 
.  would  be  a  premeditated  killing,  and  that  if  a 
I  killing  is  done  with  wickedness  or  depravity  of 
I  hearty  and  determined  on  beforehand  and  after 
reflection,  for  however  short  a  Ume,  It  is  mnrdw 
In  the  first  degree,  are  correct. 
6.  Same  —  SBur-DBnnai  —  FUBOOic  noic 
Fault. 

In  order  to  entitle  defendant  In  a  prosecu- 
tion for  murder  to  set  up  self-defense,  he  is  re- 
quired to  be  wholly,  and  not  merely  reasonably, 
without  fault. 

6.  Same — Ivtbtbuctioits. 

In  a  prosecution  for  murder.  Instructions 
on  the  subject  of  self-defense  which  ignore  the 
question  of  defendant's  freedom  from  fault  In 
bringing  on  the  difficulty  are  properly  refused. 

7.  Crihihal  I^w— Trial— SENDisa  Instbuo- 
TiONs  TO  Just  Booit. 

la  a  prosecation  for  murder,  it  Is  not  error 
to  permit  the  jury  to  take  with  them,  on  return, 
the  written  charge  of  the  court,  which  was  re- 
quested by  defencunt  to  be  reduoed  to  wrltlag. 
&  HoHioiDB— BvinmOB— CBABAona  ov  De- 
ceased. 

In  a  prosecution  for  murder,  evidence  of 
the  turbulent  and  dangerous  ctiaracter  of  tbe 
deceased  Is  not  competent  upon  the  question  of 
the  degree  of  the  offense  or  the  character  of  the 

f)uniabment,  but  Is  only  admissible,  when  there 
a  evidence  of  self-defense,  to  enable  the  jury  to 
determine  the  meaning  of  the  ojat  act  or  dem- 
onstration of  dw  daceaaed. 
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ft.  Sua  —  SELF-Dmimi  —  Fbbbdoh  noK 

Fattx-t— BuxDsn  of  Pboof. 
In  a  praaecntion  for  murder,  an  Ixntmction 
that,  before  defendant  can  arai)  himself  of  the 
doctrine  of  self-defenee,  the  jur;  must  believe 
that  he  was  without  fault,  is  erroneooa.  Inas- 
much as  the  burden  t»  not  on  defendant  to  show 
freedom  from  fault,  but  onl?  to  show  a  necessitr 
or  apparent  necestd^  for  the  taking  of  life. 

McGlellan*  O.  J.,  and  Denson,  J.,  dinentiof 
In  part. 

Appeal  ftt>m  Ttiacaloosa  Oonntf  Ooort: 
Roblson  Brown,  Special  Jndg«k 

rro  be  offidally  reported." 

Jim  Oreoi  wai  convltAed  of  morder  Jn 
tbe  second  degree^  and  appeals.  BeTsrsed.  > 

On  request  of  covaatA,  tile  general  iSuaga 
■of  tiie  court  to  tiie  Jnrj  was  given  In  wilt- 
ing. Tbe  def«ulBiit  reserred  exceqptlons  to 
parts  of  sndi  charge,  shown  as  follows: 

(1)  To  a  part  charging  a  slsyer  has  any 
time  to  tblnk  b^bre  an  act,  howerer  sbort 
SDcb  time  taaj  be,  eroi  a  single  moment,  and 
4oea  think,  and  tboi  strikes  tbe  blow  as  a 
result  of  an  intention  to  kill  produced  by  this 
mmnentary  (^toratlon  of  tbe  mind,  and  death 
Munee,  this  would  be  a  deliberate  and  pre- 
meditated killing  within  the  meaning  of  our 
Btatotes  defining  mnrder  la  the  first  degree." 

(2)  To  a  part  as  follows:  "If  a  killing  Is 
done  with  a  wickedness  or  depravity  of  heart 
towards  deceased,  and  the  killing  Is  deter- 
mined on  befoi^and,  and  after  reflection 
for  howerer  short  a  time,  It  is  murder  In  the 
first  d^ree."  (3)  "Evidence  of  the  turbu- 
lent, bloodthirsty  and  dangerous  character 
of  the  deceased,  is  competent  and  proper 
to  enable  the  jury  to  determine  the  degree  of 
the  offense,  and  the  charactw  of  the  ponlab- 
mmt**  (4)  "Before  the  defendant  can  avail 
hlmstif  of  the  doctrine  of  self-defense,  tbe 
Jury  must  believe  from  the  evidence  that  the 
defoidant  waa  reasonably  without  fault  in 
bringing  on  the  difficulty;  that  there  must 
have  existed  at  the  time  either  really  or  so 
apparently  as  to  lead  a  reasonable  mind  to 
the  belief  that  It  actually  existed,  a  present, 
impending  and  imperious  necessity  to  shoot 
in  order  to  save  his  own  life,  or  to  save  him- 
self from  great  bodily  harm ;  and  there  must 
hare  been  no  other  reasonable  mode  of  ea- 
cape,  by  retreating  or  avoiding  the  combat, 
with  safety."  (S)  "Before  the  defendant 
can  avail  himself  of  the  doctrine  of  self-de- 
fense, tbe  jury  must  believe  from  the  evi- 
dence that  the  def«idant  was  reaaonahly 
without  fault  in  bringing  on  the  difficulty." 

On  written  request  of  the  state,  tbe  court 
gave  to  the  Jury  the  following  chains :  "(1) 
Gentlemen  of  the  Jury,  I  charge  you  that 
when  a  defendant  sets  up  self-defense  In 
justification  or  excuse  of  a  killing,  the  bur* 
den  of  proof  Is  on  him  to  show  to  the  jury 
by  the  evidence,  that  there  was  a  present 
impending  dango',  real  or  apparent,  to  life 
or  limb,  or  of  grievoua  bodily  harm,  from 
which  there  was  no  othw  poasible  means 
of  escape.**  "(2)  If  the  defendant,  In  this 
county,  and  before  the  finding  of  this  In- 
dlctmmt;  purposely  killed  Moach  WUllam- 


aon  by  shooting  him  with  a  pistol,  with  a 
wickedness  or  depravity  of  heart  against 
aaid  deceased,  and  the  killing  was  determin- 
ed on  beforehand  (for  however  short  a  time 
before  tbe  fatal  shot  was  fired,  is  immateri- 
al), he  is  guilty  of  murder  In  the  first  de- 
gree." "(3)  X  charge  you,  that  before  a 
Jury  can  acquit  the  defendant  on  the  ground 
of  self-defense,  three  essential  elemente  must 
occur:  1st,  tbe  defendant  must  be  reason- 
ably without  fault  In  bringing  on  the  difficul- 
ty, and  must  not  be  disregardful  of  the  con- 
sequences in  this  respect  of  any  vnwngful 
words  or  act;  2d,  there  must  have  existed 
at  the  timet  either  really  or  k>  apparently 
as  to  lead  a  reasonable  mind  to  the  belief 
that  It  actually  existed,  a  present.  Impending, 
imperious  necessity  to  shoot  In  order  to  save 
his  own  llf^  or  to  save  himself  from  great 
bodily  harm ;  and,  Sd,  there  must  have  been 
no  other  reasonable  mode  of  escape,  by  re- 
treating, or  by  avoiding  the  combat  with 
safety."  "(4)  When  It  comes  to  a  question 
whether  one  man  shall  flee  or  another  man 
live,  the  law  demands  that  Uie  former  shall 
flee  rather  than  the  l&tter  shall  die."  "(6) 
When  one  la  menaced  by  an  assault,  the  fol- 
lowing Inquiries  present  themselves:  Ist, 
Is  he  free  from  fault  In  brli^Ing  on  the  diffi- 
culty? 2d,  Is  ^en  r^uonable  room  and 
ground  for  escape  from  injury?  Sd.  Is  the 
threatened  assault  of  such  nature  that,  If 
perpetrated,  it  Is  likely  to  produce  death  or 
great  bodily  harm?  All  these  considerations 
enter  into  and  qualify  the  right  to  resist 
with  deadly  weapon."  "(6)  The  court 
charges  the  jury,  that  to  make  the  plea  of 
self-defeose  available,  tbe  defendant  must 
be  without  fault  If  he  was  himself  the  ag- 
gressor, he  cannot  invoke  the  doctrine  of 
self-defense,  even  If  the  deceased  struck 
him,  and  whether  the  necessity  to  take  the 
life  of  the  deceasd  was  real  or  only  apparent, 
if  brought  about  by  design,  connivance  or 
fault  of  the  defendant,  he  cannot  be  excused 
on  the  plea  of  self-defensa"  "(7)  Murder 
is  frequently  committed  in  sudden  encoun- 
ters, into  which  the  parties  enter  mutually, 
in  which  the  i>arty  slain  strikes  the  first 
blow.  Murderers  sometimes  prov6ke  an 
enemy  to  strike  them,  that  they  may  then 
kill  under  a  supposed  protection  that  the  law 
then  gives  the  slayer.  It  is  supposed  only, 
for  in  law  and  In  fact,  it  Is  most  atrocious 
murder." 

The  defendant  requested,  In  writing,  and 
the  court  refused  charges  numbered  and  as 
follows:  "(1)  It  is  not  necessary  that  a 
man  should  be  actually  and  really  In  danger 
of  great  bodily  harm,  or  that  retreat  would 
actually  and  really  Increase  his  dangw.  In 
order  for  him  to  be  Justified  in  taking  the 
life  of  his  assailant  He  has  the  right  to 
act,upon  the  reasonable  appearance  of  things. 
If  the  circumstances  are  such  as  to  justify 
a  reasonable  man  In  the  belief  that  he  is 
in  great  danger  of  bodily  barm,  and  that  be 
cannot  retreat  without  adding  to  hla  porll, 
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and  be  honestly  believes  that  such  Is  the 
case,  then  be  has  the  right  to  kill  his  as- 
sailant In  bis  own  defense,  althoagh  a».  a 
matter  of  fact,  he  was  In  no  actual  danger, 
and  retreat  would  not  hare  endangered  his 
personal  safety."  "(2)  To  justify  the  de- 
fmidant  in  killing  Moach  Williamson,  It  Is 
not  necessary  that  he  should  have  been  In 
actual  danger  of  bodily  barm ;  but  it  Is 
sufficlNit  If  the  defendant  believed,  and  the 
circumstances  were  such  as  to  Impress  the 
mind  of  a  reasonably  prudent  man  that  he 
was  In  Immediate  danger  of  great  bodily 
harm  from  Williamson,  and  th^'O  was  no 
way  open  for  him  to  retreat  without  ln< 
creasing  his  peril.  If  at  the  time  of  the 
killing,  the  defendant  was  In  danger  of  los- 
ing his  life,  or  of  sufferli^  great  bodily  In- 
jury at  the  hands  of  the  deceased  or  if  the 
(drctunBtances  surrounding  the  defendant 
at  the  time  of  the  killing  were  such  as  to 
create  in  the  mind  of  a  reasonable  man  the 
honest  belief,  and  the  defendant  bcmestly 
believed  that  he  was  thus  in  danger,  and 
if  the  def^dant  could  not  have  retreated 
from  the  deceased  without  IncreaalnK  his 
peril,  tbok  tbB  jury  miut  acquit  the  defend- 
ant" 

Upon  the  retirement,  the  presiding  Judge 
directed  tbat  the  Jury  take  with  them  the 
gKieral  written  charge  of  the  court 

Henry  l^tts  and  Henxy  R.  Jone^  for  ap- 
pellant MasB^  WllBoiit  Atty.  Gen.,  tor  the 
State. 

HARALSON,  J.  The  defendant  moved  to 
quash  the  venire,  because  the  court  ordered 
one  spedal  venire  of  SO  Jurors  for  the  trial 
of  several  distinct  and  s^arate  capital 
ftionles.  Including  the  (me  against  defend- 
ant; and  because  when  this  case  was  called 
and  put  upon  trial,  the  names  of  several  of 
the  special  venire  on  the  regular  panel  for 
the  wedE,  as  drawn  and  called,  were  engaged 
in  the  trial  of  another  cause  set  tor  trial  on 
that  day.  and  the  defoidant,  against  his 
objection  was  required  to  proceed  and  select 
a  Jury  from  the  remaining  Jurors  without 
reference  to  those  engaged  in  the  trial  of  the 
other  ca8& 

If  the  special  act  of  the  Legislature  for 
Tuscaloosa  county,  touching  the  drawing 
and  impaneling  of  Juries  in  capital  cases 
In  the  law  and  equity  court  of  that  county, 
is  not  unconstitutional,  as  It  Is  contended 
by  the  defendant  it  Is,  the  motions  were 
without  merit  and  properly  overruled,  since 
the  proceedings  had.  were  in  accordance  with 
that  statute.  Loc.  Acts  1903,  p.  309;  Rambo 
T.  State.  184  Ala.  71,  82  South.  650;  Dorsey 
V.  State,  107  Ala.  107. 18  South.  199. 

BectlOD  6  of  the  act  "to  establish  the 
Tuscaloosa  county  law  and  equi^  court" 
(Acts  1886-87.  p.  26S)  provides,  "That  In  tibe 
absence  of  any  special  Jury  law  tar  the 
county  of  Tuscaloosa,  the  grand  and  petit 
Juries  fOr  said  court  shall  be  drawn  and 
empanelled  and  sworn  in  the  same  manner 


as  is  or  may  be  hereafter  provided  by  law 
in  respect  to  grand  and  petit  Juries  In  the 
circuit  courts  of  the  state.  But  In  case  of 
a  special  Jtuy  law  for  Tuscaloosa  county, 
the  JmosB  for  said  court  shall  be  drawn, 
summoned  and  empanelled,  and  selected  In 
the  manner  provided  in  such  qwdal  law  for 
said  county,  provided,  faowevo*.  tbat  the 
Judge  of  said  court  may  order  Jurors  to  be 
drawn,  summoned,  ooapanelled  and  selected 
at  any  time  and  for  any  number  of  days 
whenever  in  the  discretion  of  such  Judge  the 
public  good  may  so  requlra"  This  was  cer- 
tainly a  local  law,  and  Juries  were  to  be 
drawn  and  impaneled  under  It  The  fact 
that  It  adopted  some  of  the  provisions  of 
the  general  law,  providing  that  such  pro- 
visions should  be  applicable  unless  and  until 
a  special  Jury  law  for  the  county  should  pro- 
vide otherwise,  did  not  (v>erate  to  make  It 
any  the  less  a  local  law.  It  was  local,  in- 
tended to  be  such  and  not  otherwise.  If  not^ 
there  was  no  necessl^  for  the  enactment. 
By  Act  Oct  1,  1908  (Loa  Acts  1903,  p;  SOffi, 
this  original  act  was  amaaded  in  sevoal 
distinct,  separate  provisbxH,  Imdndlng  said 
section  6  <tf  the  original  law,  whidi  was 
re^nacted  in  terms  as  It  orlgliuiUy  extoted. 
with  the  following  piovlso  added,  wbldk  cm- 
Btltnted  the  <mly  amendment  of  it,  "Provided, 
that  for  the  trial  of  all  coital  cases,  set 
for  any  one  week,  only  one  special  venire 
shall  be  aummongd,  for  the  trial  of  all  sndk 
capital  cases."  The  general  law  was  differ* 
ent  from  this,  requiring  a  special  venire  for 
each  caidtal  case.  The  nUs£  soni^t  by  l^ia 
amendment  could  not  be  obtained  nndir  any 
gttieral  law  then  exlstins,  the  local  law 
as  stated  would  have  hem  unnecessary.  It 
In  no  sense,  thwef we.  offends  that  provision 
of  the  Omatltittlon,  (secthm  106>*  wfaidi  iai>- 
blbits  the  L^cislature  from  enacting  any 
special  or  local  law  by  ttie  partial  repeal  ot 
a  genwal  law.  Tbe  statnte  la  a  local  on^ 
amendatory  of  a  local,  and  not  ot  a  general 
law. 

Tbe  notice  as  tainted  in  the  Senate  Jour- 
nal, p.  931,  la,  "Notice  Is  hereby  given,  tbat 
a  bill  wlU  be  Introduced  In  the  Leglslatutv 
of  Alabama,  when  It  cDnvaieB  In  SepLt  to 
amend  an  act  to  establish  the  Tuscaloosa 
county  law  and  equl^  court,  by  amending 
section  6,  so  that  imly  one  q>eeial  venire 
8hall.be  summoned  in  one  week  for  the  trial 
of  capital  cases,  by  r^>eallng  section  28  aa 
amended  by  act  approved  16tb  of  February, 
1899  (Loa  Acts  1888-89.  p.  878),  BO  that  capi- 
tal cases  can  be  tried  at  any  time  after  indict- 
ment ftrand;  by  amending  section  thirty  as 
amended  by  act  approved  Dec.  18,  1900  (Acts 
1900-01,  p.  621)  so  as  to  limit  assistant  so- 
licitor's fees  to  be  etpended  for  the  employ- 
moit  ct  amdstant  counsel  to  $1,000.00  per 
annum,  and  secthm  2B,  so  as  to  provide  for 
the  appointment  of  a  solicitor  for  said  court 
by  tbe  Governor ;  also  to  further  amend  said 
act  by  adding  section  86.  prt^lbltlng  Justices 
of  the  peace  from  issuing  warrants  return* 
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able  to  said  coTirt  unless  the  same  have  been 
approved  by  the  Judge  or  solicitor  of  said 
court.  Also  to  amend  sectloD  27  of  said  act 
so  as  to  fix  the  salary  of  the  judge  of  said 
court  at  12900.00  per  annum.  To  amend 
■ectlott  8  of  said  act  so  as  to  provide,  that 
the  clerk  of  said  court  shall  be  entitled  to 
same  commissions  for  collection  of  solicitor's 
fee*  In  said  court  as  clerks  of  circuit  courts 
in  the  state  are  now  entitled  to  receive." 

Each  of  these  enactmentB  to  the  various 
sections  of  the  original  act  are  separate  and 
distinct,  aa  Is  urged,  from  the  other, — no 
one  of  them  being  dependent.  In  any  manner, 
upon  that  which  precedes  or  follows.  Sec- 
tion 6  which  contains  the  alleged  obnoxious 
provision  In  respect  to  having  one  venire  tta 
several  capital  cases  set  for  the  tame  week, 
la  entirely  independrait  of  any  other  of  the 
six  amendments  that  follow.  If  the  notice 
of  the  other  amaidmeDts  Is  Invalid  so  as  to 
subject  them  to  CMistltotlonal  lnflroiityr--a 
question  we  deem  It  unnecessary,  however,  to 
coii8lder,--the  fulbiess  and  CMupleteneas  of 
the  notice  as  to  this  particular  amendmmt, 
imdar  the  constitutional  requirement,  (section 
lOff)  cannot  be  and  Is  not  questioned.  All 
other  amendments  may  be  rejected  and  we 
have  left,  the  one  we  consider  complete  with- 
In  itself  and  capable  of  enforcement.  The 
error  Instated  on  Is,  therefore,  not  available. 

Tbere  Is  no  orror  in  the  parts  of  the  oral 
<3iaDge  of  the  court,  designated  as  1  and  2. 
Lang  V.  State,  84  Ala.  1,  4  South.  108,  6  Am. 
8t  Rep.  824;  Cleveland  v.  State,  86  Ala.  8, 
S  South.  42&  Nor  was  there  error  In  that 
part  of  the  oral  charge  designated  as  8. 
Fields  V.  State,  47  Ala.  603, 11  Am.  Bep.  T71 ; 
De  Arman  v.  State,  71  Ala.  352. 

Tbe  fourth  part  of  the  charge  was  without 
fault  The  question  of  buraen  of  proof  was 
not  referred  to,  and  altogether  it  was  a 
charge  favorable  to  defendant  Naugher  v. 
State,  106  Ala.  28,  17  South  24;  Lewis  v. 
State,  120  Ala.  841,  26  South.  48;  Holmes 
V.  State,  100  Ala.  80,  14  South.  864. 

Tim  fifth  part  of  the  oral  charge  was  too 
fiSTorable  to  d^endant  In  order  to  set  up 
«elf-defense,  the  defendant  Is  reqidred  to  be 
wholly  and  not  vaeetity  reasonably  without 
fault  Crawford  t.  State,  112  Ala.  28,  21 
South.  214. 

We  have  emnlned  Hw  charges  given  for 
the  atate,  and  under  our  Conner  holdings, 
4nd  no  reversible  error  In  them. 

(Aarges  1  and  2,  refused  to  defendant, 
each.  Ignores  freedcnn  from  fault  in  bringing 
on  tlw  dUBcnlty. 

fnen  was  no  error  in  permitting  the  Jury 
to  take  with  than  on  retirement  the  written 
charge  of  tlie  court,  whkdi  was  requested  by 
defendant  to  be  reduced  to  writing. 

Afflrmed. 

TYSON.  DOWDBLL,  SIMPSON,  and  AN- 
DSBSON,  JJ.,  concur.  McCLELLAN,  a  T., 
and  DHNSON,  J.,  dissent  as  to  the  concln- 
ston  on  the  constitutional  question. 


On  Bahearlng. 

TYSON.  J.  Tbe  trial  Judge  In  Us  oral 
InstructionB  to  the  Jury  said  to  them,  among 
othor  IlilngB,  '*eTldence  of  the  turbulent 
bloodtiilisty,  and  dangerans  diaiactw  of  the 
deceased  la  competent  and  proper  to  enable 
the  Jury  to  detennlno  the  d^pree  of  tiie 
ofteoae  and  the  duuractor  of  the  punishmoit** 
While  confessedly  ttds  Is  a  matter  ct  which 
the  accused  cannot  complain,  yet,  it  is  im- 
portant to  the  administration  of  the  criminal 
law  that  It  be  coztected.  The  principle  as- 
serted aecma  to  be  fiiUy  sustained  the 
case  of  Fields  r.  State,  47  Ala.  608,  11  Am. 
Rep.  771.  But  this  case  has  been  practi- 
cally overruled,  tiiongh  not  eo  nomine, 
numerous  dedslons  of  this  court  rendered 
subsequently  and  is  directly  In  cmfllct  wltli 
othos  rmdered  prior  to  it  Frltchett  v. 
State,  22  Ala.  88,  58  Am.  Dec.  260;  Franklin 
V.  State,  28  Ala.  14;  Bhea  v.  State,  100  Ahu 
118,  14  South.  858.  and  caaes  there  dted; 
JadESon  v.  State,  80  Ala.  580,  8  South.  862; 
Winter  t.  State,  128  Ala.  1,  26  South.  048. 

The  principle  deduclble  fnnn  these  cases 
la  that  evidence  of  the  turbulent  blood- 
thirsty, and  dangerous  diaractw  of  the  de- 
ceased la  only  admissible  when  there  is 
testimony  tending  to  establish  that  the  ac- 
cused acted  In  self-defense,  where  some  overt 
act  on  the  part  of  deceased  is  shown,  cal- 
culated to  impress  his  slayer  with  the  rea- 
sonable belief  that  he  is  in  danger  of  suf- 
fering grievous  bodily  harm  or  death  and 
there  is  no  reasonable  mode  of  escape,  and 
this  for  the  purpose  of  determining  who  waa 
tbe  aggressor.  In  the  absence  of  such  an  act 
on  the  part  of  the  deceajsed,  bis  character 
for  turbulence  and  violence  is  wholly  irrele- 
vant. 

It  haa  never  been  the  law  In  this  Jurisdic- 
tion that  because  a  man  has  the  reputation 
of  being  turbulent  and  violent,  his-  life  may 
be  taken.  On  the  contrary,  it  has  been  uni- 
formly bold  that  whatever  may  be  a  man's 
character  for  desperation  and  redclessnesa, 
he  is  entitled  to  the  protection  of  the  law; 
and  It  is  as  much  a  crime  In  the  eye  of  the 
law  to  slay  him  as  it  Is  the  most  peaceable 
and  law-abiding  citizen  in  the  community. 

Evidence,  therefore,  of  the  character  of  the 
deceased  for  violence  and  the  like,  when 
properly  admitted.  Is  limited  in  its  consid- 
eration by  the  Jury  to  determining  solely 
the  meaning  of  his  overt  act  or  demon- 
s&atlon. 

The  fourth  and  fifth  part  of  the  oral 
diarg^  to  the  effect  that  befcm  defend- 
ant can  avail  himself  of  the  doctrine  of  aelf- 
deffense  the  Jury  must  believe  from  the  evi- 
dence that  he  was  without  fault,  waa  clearly 
emmeous.  Hla  right  to  avail  himself  of  this 
defense  la  not  dependent  upon  his  showing 
that  he  was  free  from  fault  Indeed,  tiiere 
Is  no  burden  on  him  to  show  that  he  was 
not  at  fault  It  was  only  incumbent  upon 
blm  to  show,  first  that  at  the  time  there 
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waa  a  necessity  to  take  life,  or  that  the  dr- 
cnmstanceB  were  Bach  as  to  create  In  his 
mind  a  reasonable  belief  that  it  was  neces- 
sary to  saTe  life  or  to  prevent  great  bodily 
barm ;  second,  there  was  no  reasonable  mode 
of  escape.  When  these  ingredients  have  been 
established,  the  burden  was  niwn  the  state 
to  show  that  he  was  not  free  from  fanlt 
Naugher  v.  State,  105  Ala.  26,  17  South.  24. 
Reversed  and  remanded. 

McCLELLAN,  G.  J.,  and  DOWDBLL. 
SIMPSON,  ANDBBSON,  and  DBNSON.  JX, 
concur. 


LBB  STATB. 
(Supreme  Court  of  Alabama.  June  80,  10D6.) 

1.  Statutes— TiTu  of  Aot-Justioes  or  the 
Peace— Cbiuihal  Jubisdictioh  —  Limita- 
tion. 

Acts  1894-85,  p.  488,  Is  entitled  "An  act 
to  limit  the  criminal  Jorisdiction  of  justices  of 
the  peace  and  notaries  public  within  certain 
precincts  in  J.  county  and  in  the  wards  of  a 
certain  city,"  and  provides  that  Justices  and 
notaries  in  such  territory  shall  not  have  jurisdic- 
tion over  any  criminal  case,  except  to  take 
affidavits  and  to  issue  warrants  thereon  return- 
able to  the  police  court  of  B.  in  all  cases  in 
which  that  coart  has  Jurisdiction,  and  to  take 
affidavits  and  issue  warrants  and  examine  per- 
sons charged  with  olfenses  of  which  such  court 
baa  not  jurisdiction.  Held,  that  the  word  "juris- 
diction," as  used  in  the  title,  was  synonymous 
with  "power"  or  "authority,"  as  distinguished 
from  "power  to  hear  and  determine,"  and  that 
the  act  was  therefore  not  objectionable  as  con- 
tainbic  matter  not  expressed  in  the  title  of  the 
act 

2.  OaiHnrAi.  Law— JusncBa  or  thb  Puob— 

CSIMINAI.  JUBISDICnON. 

Acts  1894-95,  p.  408,  Umits  the  criminal 
Jurisdiction  of  justices  and  notaries  in  certain 

Srecinets  of  J.  county  and  the  several  wards  of 
;.,  and  section  8  (page  499)  repeals  all  laws, 
general  or  special,  conferring  Jurisdiction  of 
criminal  matters  or  causes  on  Justices  of  the 
peace  or  notaries,  other  than  previously  except- 
ed, and  an  act  (Acts  1884-05,  p.  159)  «ititled 
*'An  act  to  alter  and  amend  the  law  relating  to 
the  territorial  Juriadicdon  and  pay  of  jus- 
tices of  the  peace"  in  the  same  precincts  and 
the  several  wards  of  the  city,  etc.  Held,  that 
such  act  did  not  affect  all  justices  of  the  peace, 
but  only  r^ealed  all  laws  with  reference  to 
justices  in  so  Car  as  they  affected  the  Juris- 
diction of  Justices  and  notaries  In  the  territoiy 
specified. 

S.  Saue— GoNffrrmTzoHAi.  Law  —  OmoiFBa— 

POWEBS. 

Justices  of  the  peace  and  notaries  public 
not  deriving  their  criminal  Jurisdiction  from  the 
Constitution,  Acta  1884-95,  p.  498,  limiting 
tiieir  criminal  jurisdiction  in  a  certain  city  and 
certain  precincts  of  J.  county,  was  not  ob- 
Jectionable  as  partial  and  discriminating,  and  as 
an  arbitrary  InterfSroice  with  the  authority  of 
Bucb  officers. 
4.  Saue. 

Acts  ]894-8^  p.  486,  limiting  the  Juris- 
diction of  Justices  In  the  nrioas  wards  of  B., 
and  requiring  all  warrants  in  criminal  matters 
to  be  made  returnable  to  a  i>oIlce  court  of  such 
city,  is  not  void  because  such  poKce  court  was 
not  in  existence  when  the  act  was  passed; 
It  having  been  established  by  an  act  passed  two 
days  after  the  approval  of  the  limitation  act, 
which  did  not  go  Into  effect  until  after  the  met 
establishing  such  police  court. 


6.  Same  —  Cibcuit  Coukts  —  Jubisdictiok  — 
Constitutioit. 
Acts  1884-96,  p.  498,  restricting  the  crim- 
inal jurisdiction  of  justices  of  the  peace  in  B.^ 
and  requiring  tluit  all  writs  and  crimioai  mat- 
ters before  justices  shall  be  returnable  to  tlie 
police  court  of  such  city,  is  not  in  contraven- 
tion of  Const.  1875,  art.  6,  {  6,  conferring  on 
the  circuit  courts  original  jurisdiction  In  all 
matters,  civil  and  criminal,  within  the  atate, 
not  otherwise  excepted  in  the  C<m8titntio|i,  as 
such  provision  did  not  confer  exclusive  Juris- 
diction on  the  circuit  courts  of  all  dvlf  and 
criminal  cases. 

6.  Same — Statctes — Repeai.. 

Acta  1894-85,  p.  498,  llmithig  the  criminal 
Jurisdiction  of  jusuces  In  certain  precincts  in 
J.  county  and  In  the  wards  of  the  city  of  B., 
was  not  repealed  by  Acts  1900-01,  p.  216,  f  8, 
declaring  that  the  criminal  court  of  J.  county 
should  nave  and  exercise  jurisdiction  "concur- 
rently with  other  courts"  now  having  the  same 
of  all  prosecutions  for  misdemeanors  commit- 
ted in  such  county. 

Appeal  frmn  Criminal  Oonrt,  JdHenoo 
County;  D.  A.  Oreene,  Judge. 

Robert  B.  Lee  was  charged,  by  a  warrant 
sworn  out  before  a  Justice  of  the  peace  of 
beat  87  ot  Jefferson  cotmtf,  with  the  offenae- 
of  nnlawfnlly  presenting  a  pistol  to  anothw^ 
The  warrant  was  made  returnable  befwe- 
the  criminal  court  of  Jefferson  coonty,  where 
defendant  objected  ttiat  the  warrant  waa 
impropttly  made  so  returnable  and  that 
the  court  waa  wittHrat  Jurisdiction.  A  de- 
murrer to  BwA  plea  was  sustained,  and. 
defendant  was  convicted,  and  iqqpeala. 
Reversed. 

B.  M.  Allen,  for  appellant  H.  P.  Heflln,. 
J.  T.  Glover,  and  A.  B.  Perdue,  for  the'  State. 

TTSON,  J.  The  ruling  of  the  lower  court 
in  sustaining  the  demurrer  to  the  defend- 
ant's plea  presents  for  review  the  oonstltu- 
tlonallty  of  the  act  entitled  "An  act  to  limit 
the  criminal  Jnrisdletion  of  Justices  of  the- 
peace  and  notaries  public  with  the  powers 
of  justices  of  the  peace  in  precincts  twenty- 
one  (21)  and  thirty-seven  (37)  in  JeflersoQ 
county,  and  In  all  the  wards  of  the  dty  of' 
Birmingham,"  approved  February  9,  1895^ 
Acts  189t-9.'i,  p.  40a  The  constitutional  ob- 
jection first  urged  to  the  act  is  that  it  violat- 
ed that  provision  of  the  Constitution  of  1875 
requiring  that  "each  law  shall  contain  but 
one  subject  which  shall  be  clearly  expressed 
in  its  title."  Const,  art  4,  S  2.  The  first 
section  of  the  act  provides  that  Jostlcea  of 
the  peace  and  notaries  public  with  powers 
of  Justices  of  the  peace  in  the  tmitory  ■ 
named  in  the  title  shall  not  faave  or  exer- 
cise Jurisdiction  of  or  over  any  criminal  case 
or  matter  whatever,  except  to  take  aJBda- 
vlts  and  to  Issue  warrants  thereon  return- 
able to  the  police  court  of  Birmingham  in- 
all  cases  In  which  that  court  has  Jurisdiction, 
and  to  take  affidavits  and  issue  warrants 
and  examine  all  persons  charged  with  offen- 
ses  of  which  the  police  court  has  not  Juris- 
diction. The  second  section  provides  a  pen- 
alty for  a  viola  tiou  of  the^rst  Tb»  third. 
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(page  489),  repeals  all  laws,  general  or  epe- 
Mal,  conferring  Jnrladiction  of  criminal  mat* 
tera  or  caiucs  on  jnstlcea  of  tbe  peace  or 
notaries  pnbllc  with  powora  of  jnstleeB  of 
tiie  peac^  otber  than  ber^b«fore  excepted, 
and  an  act  entitled  "An  act  to  alter  and 
amend  the  law  relating  to  the  territorial  jiii- 
rlBdlctlon  and  pay  of  Jostlces  of  the  peace 
In  precincts  21  and  87  In  Jefferaon  connty 
and  the  several  wards  of  the  city  of  Bir- 
mingham and  to  provide  a  pnnlshm^t  for 
the  Tlolatkm  thereof,"  approTed  Dec«nber 
13,  18M.   Acts  18M-fi5.  p.  ISS. 

The  flrat  c(mtentlon  Is  tbxt  the  title  of 
tite  act  Indicates  that  Its  body  wonld  deal 
with  and  treat  of  the  JurlfldlctloD  of  the 
justices  and  notaries  public,  while  In  fact 
£be  first  section  deals  with  die  authority  or 
power  of  those  officers.  It  is  argued  that 
the  word  ''Jurisdiction'*  has  a  well-defined 
1^1  meaiUng  when  applied  to  courts;  that 
its  meaning  is  *'tbe  power  to  bear  and  de> 
tertnina**  nils  is  undoubtedly  true,  but 
neither  the  title  nor  the  act  under  considera- 
tion imrports  or  In  fact  deals  with  courts, 
but  only  with  cwtaln  judicial  officers  and 
their  power  or  authority  as  such.  It  Is 
clear,  therefbre,  that  the  word  "jurlsdic* 
tlon,"  as  used  In  the  title  and  body  of  the 
act,  is  synonymous  witti  "power"  or  "auQior- 
Ity."  But,  aside  from  tUs  consideratlim, 
the  section  acoompllshed  Just  what  Is  In- 
dicated by  the  title  It  was  expected  to  be 
BcoompUshed.  It  limits  Oka  formw  Juris- 
dlctltm  possessed  1^  these  JuBtlces  uid  no- 
taries to  taking  afildaTits  and  the  teuance 
of  warrants  thereon.  It  Is  fortlier  urged 
tiiat  flie  third  section  ofTenda  this  provision 
of  the  Constitution.  Thin  might  be  conced- 
ed, and  yet  the  first  and  second  section  of 
the  act  would  stand.  But  the  third  section 
is  perfectly  valid.  It  does  not  afEect,  as  is 
supposed,  all  Justices  of  the  peac&  Mani- 
festly It  only  r^eals  all  laws  in  so  far  as 
th^  affect  the  Jurisdiction  of  Justices  and 
notaries  In  the  territory  named  In  tlds  act. 

The  next  contrition  Is  that  the  act  is 
not  unifbrm,  but  partial  and  discriminating, 
and  la  an  arbitrary  interfwence  ^th  the 
power  and  authority  of  these  officers ;  that 
the  act  cuts  down  the  authority  of  those 
officers  and  leaves  other  Juatlcee  and  nota- 
ries with  powers  of  Justices  throughout  the 
state  unaffected.  If  Justices  of  the  peace 
derived  their  Jurisdiction  In  criminal  mat- 
ters from  the  Constitution,  the  ocmtentlon, 
perhaps,  would  be  sound.  But  as  tiiey  do 
not,  and  their  Jurisdiction  is  conferred  by 
statutory  enactmraits.  It  is  mtlrely  within 
legislative  competency  to  limit  it,  or  deprive 
tbem  of  It  altogether :  and  this  the  Legisla- 
ture may  do  as  to  any  particular  ones  or 
all,  aa  It  may  dean  proper.  Is  otli»  words, 
the  extent  of  their  authority  or  Jurisdiction 
m  criminal  matters  is  mtlrely  and  absolute- 
ly dependent  upcm  the  legislative  wllL,  To 
see  that  tliey  do  not  derive  thtir  Jurisdiction 
tai  criminal  matters  from  the  Constitution, 


we  need  only  call  attention  to  section  8  of ' 
article  1  of  the  Constitution  of  1875.  and  the^ 
same  section  in  the  present  Constitution, 
and  the  case  of  Danzey  v.  State,  68  Ala. 
296.  The  decision  In  the  case  of  Bnrby  v. 
Howland,  49  N.  E.  77S,  41  L.  R.  A.  838,  by' 
the  New  York  Court  of  Appeals,  relied  upon, 
as  sustaining  the  contention,  was  by  a  dlvld' 
ed  court  The  dissenting  c^Inlon  by  Ur. 
Justice  O'Brien,  concurred  In  by  Chief  Jus- 
tice Parker  and  Justice  Halgbt,  la  In  har- 
mony  with  our  Gonstitntlon  and  the  ded- 
rtons  of  this  court  under  It 

The  next  point  made  is  that  when  tbia 
act  was  passed  by  the  Legislature  the  "police 
court  of  Birmingham"  was  not  In  eztatence; 
and  it  Is  Insisted,  thwefore,  that  it  Is  void. 
Two  days  after  the  approval  of  this  act  the 
act  establishing  the  police  court  was  ap- 
proved and  became  a  law,  while  this  act  did 
not  go  into  ^ect  until  80  da^  after  the  ad- 
journment of  the  Legislature^  This,  with- 
out  mor^  Is  a  sufficient  answer  to  the  con- 
tention. 

The  next  pn^sltion  contended  fbr  is 
that  the  act  la  riolattve  ct  section  B  ot  arti- 
cle 6  of  the  Oonstitntlo&  of  187S,  conferring 
upon  the  circuit  courts  "original  Jurlsdictiim 
in  all  matters  civil  aaA  criminal  within  the 
state  not  otherwtoe  exc^tted  in  this  Consti- 
tution.'' If  by  this  Insistence  it  is  meant 
that  the  L^lslature  cannot  confer  Juris- 
diction upon  Justices  of  tlie  peace  to  take 
affidavits  and  issue  warrants  in  misdemean- 
ors, and  that  circuit  courts  can  only  do  so^ 
the  argument  psoves  too  much.  For  clearly 
the  criminal  court  in  which  this  case  Is  pend- 
ing would  have  no  Jurlsdictiim  of  ai^  eriml- 
nal  case,  and  the  conviction  could  not  stand. 
But  this  prorislon  of  the  Ocmstitution  was 
not  meant  to  confor  exclusive  Jurisdiction 
upon  the  circuit  courts  ot  all  civil  and  crim- 
inal cases,  and  it  does  not  do  so.  If  It  did» 
the  authOTisatlcn  conferred  upon  the  Legl»- 
lature  that  Instnunent  to  tttabllsb  infe- 
rior courts  of  law  fw  tiie  trial  of  causes 
would  be  practically  valueless.  For  dearly, 
if  these  courts  should  be  established  and  the 
Legislature  was  powerless  to  confer  on  them 
Jurisdiction  to  try  any  causes,  they  would 
be  useless.  Tbne  Is  no  constitutional  In- 
hibition against  the  Irf^lature  iweBcribing 
the  court  to  which  warrants  issued  by 
Justices  of  the  peace  in  misdemeanor  cases 
shall  be  returnable  and  In  which  the  cases 
are  to  be  tried.  Under  our  system  they 
cannot  be  made  returnable  to  the  circuit 
court,  to  bfe  there  tried  on  the  affidavit 
That  court  has  only  Jurisdiction  to  try  crim- . 
inal  cases  after  Indlctmoit  foimd,  or  up<»k 
appeal  from  a  lower  court  after  conviction. 
Nor  is  the  act  establishing  the  police  court 
obnoxious  to  this  constitutional  provision. 
The  Leglslatnre  bad  the  right  to  establish 
it,  and  to  confw  upon  it  the  exclusive  Juris- 
diction to  try  criminal  cases  on  affidavit 
within  a  praorlbed  territory,  if  It  saw  prop- 
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Nor  l8  the  act  limiting  the  JnrlB^ctlQn  of 
Justices  repealed  by  that  proTialon  of  the 
act  of  December  7.  1900  (Acta  1900-01,  p. 
216.  S  8).  amendatory  of  the  act  establlshlns 
the  criminal  court  of  Jefferson  county,  which 
reads  as  follows:  "That  the  criminal  court 
of  J^erson  county  shall  have  and  exercise 
jurisdiction  concurrently  with  other  courts 
DOW  having  the  same,  of  all  prosecatioiui 
for  misdemeanors  commltted'ln  said  county.** 
Repeals  by  Implication  are  not  farored; 
and  If  by  a  fair  and  reasonable  construction 
of  a  later  and  former  statute  the  two  can 
be  reconciled  and  each  left  to  operate,  that  ' 
construction  will  be  adopted.  Indeed,  ^  re- 
peal will  not  be  decreed  unless  the  repug- 
nancy between  the  two  la  not  only  Irreconci- 
lable but  also  clear  and  conrlnclng.  "Where 
the  intention  of  the  Legislature  Is  not  ap- 
parent to  that  pnrpoee.  the  general  words 
of  another  and  later  statute  shall  not  re- 
peal the  particular  provisions  of  a  former 
one ;  the  maxim  of  the  law  being,  *generalla 
spedalibua  non  derogant* "  City  Council  of 
Montgomery  T.  National  Building  ft  Loan 
Association,  108  Ala.  843,  18  South.  810. 

The  demurrer  to  the  plea  sbonld  have  been 
orerruled. 

Reversed  and  remanded. 

HcCLELLAN,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


RICHARDSON  t.  KAUFMAN. 
(Saprana  Court  of  Alabama.  Feb.  9,  lOOB.) 

1.  Exemptions — Wages  of  Labobbb — Waiver. 

XTuder  Code  1890,  S  20S8,  as  amended  by 
Act  Feb.  23,  1899  (Acts  1898-99,  p.  S7),  de- 
claring that  wages  of  residoit  laborers  tor  per- 
sonal services  to  the  amount  of  $25  per  month 
■hall  be  exempt  from  garoisbment  for  the  col- 
lection of  debts,  laborers'  wages  to  tbe  amount 
specified  are  exempt  from  garnishment,  not- 
withstanding a  waiver  by  the  debtor  of  his 
exemptions. 

[Ed.  Not&— For  cases  In  point,  see  voL  23, 
Cent  Dig.  Exemptions,  S  112.1 

2.  Same— CoNSTiTDTioRAL  Law. 

Sudi  section  was  not  uncoostftntional  by 
leasoD  of  the  fact  tliat  the  Constitotion  allows 
a  debtor  to  waive  his  uemptions, 

8.  CONBTITUTIOnAL     liAW  —  OSUOATIOIf  OF 

CONTBACTS. 

Sncb  section  was  not  invalid  as  Impairing 
tbe  obligations  of  contracts  made  after  its  »- 
setment. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty ;  A.  n.  Alston,  Judge. 

Action  Instituted  before  a  Justice  of  the 
peace  by  L.  Kaufman  against  William  Rich- 
ardson. From  a  judgment  sustaining  a  gar- 
nishment in  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

It  appearing  before  tbe  Justice  of  the  peace 
that  the  only  Indebtedneas  of  the  garnishee 
to  the  defendant  was  t<a  wages,  less  than 
826,  and  under  employment  t<a  personal  nrv- 


lees  at  a  wage  of  less  than  said  aum,  the 
garnishment  was  dismissed,  and  Judgment 
for  costs  rendered  against  the  plaintiff. 
Plaintiff  appealed  to  tbe  drcnlt  oonrt  In 
tbe  circuit  court  the  garnishee  moved  that 
the  writ  of  garnishment  be  dismissed  and 
the  garnishee  discharged,  on  the  ground  that 
It  appeared  that  tbe  only  indebtedness  to  the 
defendant  was  for  wages  as  a  laborer  under 
a  contract  for  his  services  at  a  sum  less  than 
$26  per  month.  This  motion  was  overruled, 
and  Judgment  raidwed  against  tbe  gamlsbee. 

MCDaniel  &  Powell,  tor  appellant  Abra- 
hams A  Simon,  fbr  appellee. 

McOLELLAN,  a  J.  Section  2038  of  the 
Code  of  1896,  as  amended  by  the  act  of 
ruary  23,  1899,  is  as  follows:  "The  wages, 
salaries  or  other  compensation  of  laborers  or 
employes,  residents  of  this'  state,  for  personal 
services  to  the  amount  of  twenty-five  dollars 
per  month,  shall  also  be  exempt  from  levy 
under  writ  of  garnishment  or  other  process 
for  the  collection  of  such  debts,  and  when 
tbe  fact  of  such  Indebtedness  is  disclosed  by 
the  answer  of  the  garnishee  the  levy  shall 
be  void  and  the  same  shall  be  dismissed  by 
the  court  before  whom  filed  unless  the  plain- 
tlff  In  gamisliment  shall  contest  tbe  answer 
of  the  garnishee,  as  now  provided  by  the  law 
in  such  cases."  Acts  1898-99,  p.  87.  The 
language  of  this  statute  is  too  plain  to  re- 
quire or  to  admit  of  construction.  There  Is 
no  uncertainty  or  ambiguity  to  be  relieved 
or  removed  by  considerations  dehors  tbe 
words  the  Legislature  has  employed.  Tbe 
directly  expressed  and  obvious  purpose  was 
to  take  away  the  process  of  garnishment  as 
a  means  of  subjecting  to  tbe  payment  of 
debts  the  wages,  etc.,  of  laborers  and  em- 
ployds  to  the  extent  of  $25  per  month  in  all 
cases.  No  exception  is  made  in  respect  of 
debts  aa  to  which  tbe  debtw  has  waived  his 
exemptions.  There  is  no  bint  of  such  an  ex- 
ception. The  plain  words  of  the  act  would 
have  to  be  emasculated  of  their  universal 
meaning  to  engraft  such  an  exception.  No 
glint  of  it  is  found  In  the  last  clause  of  the 
enactment  providing  for  a  contest  of  the  an- 
swer. The  operaticHi  of  that  provision  ia 
merely  to  let  the  plaintiff  In  to  deny  the  truth 
of  tbe  answer,  in  respect  of  Its  disclosure 
that  the  sum  admitted  to  be  due  conatltutea 
the  wages,  salary,  or  other  compensation  not 
exceeding  $26  per  month  of  a  labors'  or  em- 
ploys, and  not  to  prevent  that  disclosure 
performing  Its  statutory  ofiice  by  bringing 
in  the  extraneous  fact,  in  no  degree  Impugn- 
ing the  truth  of  the  answer,  that  aa  to  tbe 
debt  sued  on  tbe  defendant  has  waived  bis 
exemptions.. 

Nor  Is  this  statute  unconstitutional.  The 
fact  that  the  Constitution  allowa  a  debtw  to 
waive  his  exemptions  no  man  binds  tbe 
Legislature  to  provide  a  remedy  by  gamisfa- 
ment  fw  tbe  collection  of  debbi  aa  to  which 
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exemptlona  are  waived  than  the  Legislature 
would  be  bound  In  the  absence  of  all  statu- 
tory and  eonstltational  exemptions,  and,  of 
course,  of  all  provisions  for  waiver,  to  pro- 
vide a  remedy  by  garnishment  for  the  col- 
lection of  debts.  No  more  in  the  former 
case  than  It  would  be  in  the  latter,  and  not 
at  all  In  any  case,  Is  the  plenary  power  of 
the  Legislature  In  respect  of  providing,  or 
withholding  or  withdrawing  once  provided, 
remedies  for  the  collection  of  debts  limited 
by  the  organic  law. 

To  be  sure  there  is  organic  provision 
against  legislative  Impairment  of  the  obliga- 
tions of  contracts  by  destroying  or  impairing 
the  remedy  for  tbelr  enforcement,  but  no 
question  as  to  the  application  of  that  pro- 
vision arises  in  this  case,  since  the  statute 
of  February  23,  1899,  taking  away  the  remedy 
by  garnishment  in  cases  of  this  character, 
was  enacted  before  the  contract  sued  on  was 
made. 

The  rulings  and  Judgment  of  the  circuit 
court  were  opposed  to  the  foregoing  views. 
Its  Judgment  must  be  reversed,  and  a  judg- 
ment will  be  here  entered  dismissing  the 
garnishment  proceeding. 

Reversed  and  rendered. 

HARALSON.  DOWDBLL,  and  DBNSON, 
JJ.,  concur. 


BALLS  7.  ALABAMA  STBBL  ft  WIRB  CO. 

et  al. 

(Supreme  Court  of  Alabama.   June  8,  190S.) 
GaBSISHMINT— EXBMPTIOM— DlBKISSAI^ 

Under  Acta  1898-99,  p.  87,  amending  Code 
1896,  S  2038,  so  as  to  provfde  that  If,  at  the  time 
a  garnishment  is  levied,  not  more  than  $25  o£ 
wages  for  the  preceding  month  is  due  the  prind- 
pal  debtor,  the  garnishment  aball  be  diBmissea, 
it  is  the  duty  of  the  court  to  dismiss  the  garnish- 
menC  where  the  answer  of  the  mmishee  dis- 
closes an  amount  not  exceeding  $25  to  be  due, 
although  more  than  that  amount  has  been 
earned  by  the  principal  defendant  during  the 
month,  and  althou^  the  garnishment  was 
issued  on  a  claim  in  which  the  right' of  exemp- 
tion bad  been  waived. 

Appeal  from  City  Court  of  Oadsden ;  John 
B.  Dlsque,  Judge. 

Action  by  A.  W.  Balls  against  Ben  Wof- 
ford,  in  which  the  Alabama  Steel  ft  Wire 
Company  was  served  as  gamisbee.  From  a 
Judgment  for  defendant  and  the  gamlahee, 
plaintiff  appeals.  Affirmed. 

This  was  a  garnishment  suit.  In  which  the 
defendant  filed  a  claim  of  exemptions  to  the 
amount  shown  to  be  due  him  by  the  garnishee 
in  its  answer.  The  garnishee  was  the  Ala- 
bama Steel  ft  Wire  Company.  Upon  the  Intro- 
duction of  all  the  evidence  the  court,  on  the 
motion  of  the  defendants,  dissolved  the  gar- 
nlsbment  and  ordered  the  same  dismissed,  and 
discharged  the  garnishee ;  and  from  this  rul- 
ing the  plalntift  duly  excepted.  There  were 
verdict  and  judgment  for  the  defendant.  The 
plaintiff  appealed,  and  assigned  as  error  the 
3980.— M 


ruling  of  the  court  dismissing  the  garnish- 
ment and  discharging  the  garnishee. 

Lee,  Lee  ft  Lee  and  Motley  ft  Douglass,  for 
appellant.   M.  O.  Slrley,  for  appellees. 

SIMPSON.  J.   This  was  an  .action  com- 
menced In  the  Justice  court,  being  an  action 
by  appellant  (plaintiff)  against  Ben  Wofford, 
defendant,  and  Alabama  Steel  ft  Wire  Com- 
pany, as  garnishee.   The  garnishee  answered 
that  it  was  indited  to  the  defendant  to  the 
amount  of  $13.80,  being  a  balance  due  out 
of  $39  which  defendant  bad  earned  in  Sep- 
tember. The  defendant  filed  in  the  Justice 
court  an  aflSdavlt  claiming  the  amount  due 
him  as  exempt,  and  Including  therein  a  full 
inventory  of  all  the  personal  proparly  owned 
by  him,  which  consisted  ol  the  amount  an- 
swered by  the  garnishee  and  a  few  plates, 
worth  only  25  cents.   Bnt  the  Judgment  on 
which  this  garnishment  was  issued  was  on 
a  claim  In  which  the  right  of  exemption  had 
been  waived.  This  court  lias  recently  decid- 
ed that  this  statute  Is  not  unconstitutional, 
and  that  "Its  obvious  purpose  was  to  take 
away  the  process  of  garnishment  as  a  means 
of  subjecting  to  the  payment  of  debts  the 
wages  *   *   *  to  the  amount  of  $25  per 
month  In  all  cases" ;  also^  that  "no  exception 
iB  made  in  reqiect  of  debts  as  to  which  the 
debtor  has  waived  his  exemptions."  Blch- 
ardson  v.  Kaufman.  39  South.  368.   So  tliat 
the  defense  in  this  case  rests  upon  the  con- 
struction of  the  statute. 
'   The  statute  la  peremptory  that  It  Is  the  duty 
of  the  court  to  dismiss  the  garnishment,  when 
the  answer  of  the  garnishee  shows  on  indebt- 
edness not  amounting  to  more  than  $25  per 
month.    Section  2038  of  the  Code  of  1896. 
before  the  amendment,  declared  that  wages 
to  the  amount  of  $25  per  month  was  exempt, 
and  It  was  decided  under  that  section  that, 
when  the  answer  of  the  garnishee  disclosed 
an  indebtedness  greater  than  that  amount, 
the  defendant  might  claim  the  $25  under 
that  statute  and  the  remainder  of  the  money 
as  a  part  of  the  $1,000  exempt  by  other  stat- 
utes.   Bnzor  V.  Hurt,  76  Ala.  595.    And  the 
court  has  declared  that  under  the  general 
exemption  law  the  policy  of  the  law  is  that  a 
man  shall  be  entitled  at  all  times  to  the 
amount  named  in  the  statute  as  exempt.  So 
that,  although  a  man  may  claim  at  one  time 
a  certain  fund  as  exempt,  yet  upon  another 
levy  or  garnishment,  if  he  has  used  up  that 
amount,  he  can  make  another  claim.  Wels 
V.  Levy,  69  Ala.  209.    So  the  policy  of  the 
law  evidently  is  that  the  matter  of  exemp- 
tions against  a  garnishment  shall  depend  on 
the  status  at  the  time  the  garnishment  is 
levied  or  at  the  time  the  claim  Is  made,  with- 
in the  time  allowed  by  law.   The  evident 
purpose  of  the  amendment  to  said  section  of 
the  Code  (Acts  1898-99,  p.  37)  was  to  dis- 
pense with  the  necessity  of  claiming  the 
exemption,  where  the  amount  Is  small  and 
due  for  wages,  and  to  make  the  amount  ab- 
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solutel7  exempt  from  aubjectton  ander  that 

process. 

Tbe  statute  does  not  state  that  the  defend- 
ant xhnll  be  earning  only  |26  per  month,  nor 
tbat,  If  be  h&a  received  $!25  during  tbe  montb, 
the  remainder  shall  be  subject,  but  simply 
tbat  wages  up  to  tbe  amount  sbaU  be  abso- 
lutely exempt,  ao  that,  when  the  answer  dis- 
closed, not  that  tbe  man  Is  not  earning  more 
than  $25,  but  that  "when  the  fact  of  such  In- 
debtedness Is  disclosed" — ^that  la,  an  Indebted- 
ness of  $25  or  less  as  the  proceeds  of  one 
month's  labor — tbe  case  Is  to  be  dismissed, 
without  any  claim  or  motion ;  ao  tbat  in  tbat 
case  the  status  Is  just  as  It  would  have  been 
before  the  amendment.  If  a  claim  of  $25 
wages  due  had  been  filed  and  the  claim  sus- 
tained. It  would  unreasonably  multiply  the 
Issnea  to  be  tried  to  hold  otherwise;  for,  aa 
shown  by  the  previous  decisions  of  this  conrt, 
he  Is  entitled  at  all  times,  when  tbe  strong 
arm  of  tbe  law  is  laid  upon  his  wages,  to 
have  $26  out  of  each  month's  wages  free  from 
interference.  It  may  be  tbat  the  remaining 
part  of  bis  wages  has  already  been  subjected 
by  other  garnishments  to  tbe  [wyment  of 
his  debts,  or  it  may  be  tbat,  knowing  that 
tbe  law  secures  tbat  much  to  him  for  tbe 
sustenance  of  himself  and  family,  be  has  al- 
ready appropriated  tbe  remainder  to  the 
payment  of  bis  debts.  The  court  cannot 
undertake  to  Inquire  into  these  matters,  and 
tbe  simplest  solution  Is  to  follow  the  wording 
of  tbe  statute  and  tbe  analogies  of  the  law 
of  exemptions,  and  bold  tbat,  when  the  an- 
swer of  tbe  garnishee  discloses  an  amount 
due  not  exceeding  $25  as  the  wages  of  one 
montb,  tbe  duty  of  the  court  Is  to  dismiss 
the  case. 

The  judgment  of  the  court  la  affirmed. 

McCLGLLAN,  a  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


WILSON  T.  PIKB  COUNTY. 
(Supreme  Court  of  Alabama.  June  80,  1900.) 

1.  CouNTiBB  —  Bonns  —  Spkgiai.  Bucrion  — 

Notice. 

The  provision  of  Acta  190S,  p.  91,  I  2, 
requiring  special  notice  of  an  election  for  the 
authorization  of  an  Issue  of  county  bonds  to  be 
given  by  the  probate  Judge,  is  directory  only. 

2.  Saue. 

Acts  1903,  p.  90,  anthorises  tbe  issuance 
of  certain  county  bonds,  and  sections  4,  5  (page 
92),  provide  for  the  appointment  of  managers 
to  conduct  ao  election  on  the  question,  to  be 
held  In  each  beat  or  polling  place  in  the  county. 
Held  that,  as  the  law  fixes  the  place  at  which 
tbe  election  shall  be  held,  the  voters  are  charge- 
able with  notice  thereof,  independent  of  tbe 
special  notice  required  to  be  givCT  by  section  2 
(page  91)  by  the  probate  Judge. 

Appeal  from  Chancery  Court,  Pike  Coun- 
ty; A.  C.  Edmonson,  Chancellor. 

*rCo  be  officially  reported." 

Bill  by  J.  B.  Wilson  against  Pike  county 
to  enjoin  t2ie  latter  from  selling  certain  coun- 
ty bonda  authorized  by  special  election  held 


under  Acta  1903,  p.  90.  From  a  decree  dis- 
missing the  bill  for  want  of  equity,  complain- 
ant appeals.  Affirmed. 

Foster,  Bamford  ft  Carroll,  for  appellant 
Brannen  A  Gardner,  for  appellee. 

ANDERSON,  J.  Tbe  sole  point  in  support 
of  the  contention  that  the  bill  contains  equity 
is  that  the  election  held  for  the  bond  issue 
was  not  In  accordance  wltb  the  law  on  the 
aubject.  In  that  tbe  nqtlce  given  by  the  pro- 
bate judge  did  not  comply  wltb  Acts  1903. 
p.  91,  8  2,  because  it  failed  to  state  tbe  place 
for  holding  the  election.  The  authorities 
seem  to  bold  that,  where  the  law  prescribes 
tbe  place  of  an  election,  tbe  people  take  notice 
of  It  as  tbey  do  of  any  other  law,  and,  If  a 
special  notice  Is  to  be  given  by  any  officer, 
tbe  provision  Is  deemed  directory  merely. 
County  of  Colbert  v.  Thurmond,  116  Ala.  209, 
22  South.  658;  10  Am.  &  Eng.  Ency.  Law, 
624,  and  notes;  Cooley  on  Con.  Llm.  p.  603. 
But  this  would  Dot  be  the  case  if  the  place 
was  not  fixed  by  law,  so  that  notice  became 
essential  for  tbat  purpose.  McCrary  on  E!ec- 
tlona,  143;  Throop  on  Public  Officers,  150; 
People  V.  Cowles,  18  N.  T.  SBO;  State 
Jones,  19  Ind.  356,  81  Am.  Dec.  403 ;  La  Fay- 
ette V.  State,  69  Ind.  218;  Berry  v.  UcGol- 
lougb,  94  Ky.  247,  22  S.  W.  78;  People 
Hertwell,  12  Mich.  508,  86  Am.  Dec.  70. 

Tbe  election  in  the  case  at  bar  was  to  be 
held  throughout  the  entire  county  and  sec- 
tions 4  and  5  of  said  act  required  tbe  appoint- 
ment of  managers  to  conduct  tbe  election  in 
each  beat  or  polling  place  in  the  county.  Tbe 
lew  therefore  fixed  tbe  place,  of  which  the 
voters  were  chargeable  with  notice.  Independ- 
ent of  any  special  notice  required  by  aectlra 
2  of  said  act 

Tbe  chancellor  properly  dismissed  tbe  bill 
tor  want  of  equity,  and  the  decree  Is  affirmed. 

Affirmed. 

DOWDBLL,  SIMPSON,  SBd  DBN80N,  JJ., 
concur. 


SANPORD  V.  STATE. 
(Supreme  Court  of  Alabama.  June  30,  1905.) 

1.  CaniiHAX  La.w— Pbeliminabt  Tbiai/~Re- 
nucTioN  or  EvioEnox  to  WamiVG. 

Where  the  evidence  of  a  witness  at  a  pre- 
liminary trial  for  crime  was  reduced  to  writing 
by  tbe  justice  before  whom  tbe  trial  was  had. 
the  writing,  in  tbe  absence  of  the  witness,  is 
tbe  best  evidence  on  the  trial. 

2.  HOHIOinE^EvinSNCE— ADlIIS8IBn.ITT. 

On  a  trial  for  htHuIcide,  it  was  not  error 
to  exclude  evidence  of  a  declaration  of  dece- 
dent with  reference  to  hla  assaulting  a  thinS 
person,  where  the  deelaratitm  was  not  a  part  of 

the  res  gestae.  * 

3.  Saue. 

On  a  trial  for  homicide,  evidence  tbat  de- 
cedent stated  to  a  third  person  that  the  latter 
knew  how  tbe  diooting  was  done  and  the  cause 
of  it,  that  it  was  uncalled  for,  and  that  the 
trouble  was  between  decedent  and  tho  third 
pernon  alone,  was  inadmissible  as  a  dying  deda- 
ration. 
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4.  WtnfUBn— BtxAinKATtoir— Bus  or  Wir- 

ITE88. 

A  witneM,  on  a  trial  for  crime,  mar  ba 
asked  on  croaa-examination  whether  he  and 
aceuaed  ara  not  unfriendly  on  account  of  a 
wbbkj  bin  the  vttneaa  owed  defendaot. 
6.  Same. 

A  wltneaa,  on  a  trial  for  crime,  may  not  be 
aaked  if  he  owes  accused  money  for  whiskj. 

6.  HOMICIDB— BVIDERCE— AdUIBSIBILITT. 

Where,  on  a  trial  for  homidde,  there  was 
evidence  ahowlng  that  decedent,  juat  prior  to  the 
kllliiVt  was  In  some  dlflBculty,  and  that  he 
threabeoed  to  kill  a  third  person,  and  the  ac- 
cused daimed  that  he  had  the  rijcht  to  kill  de- 
cadent to  prevent  him  from  ktlfing  the  third 
peraon,  evidence  showing  the  parUcalara  of  the 
difficoltT  with  the  third  i>erson  was  admisirible 
on  the  inae  whetbar  aoenaed  conld  justifr  on 
that  ground. 

7.  SAlfK. 

Where,  on  a  trial  for  homicide,  a  witness 
testified  that  she  became  uneopscioas  during  the 
difkiiltjr  resulting  in  the  homicide,  it  was  com- 
petent to  aak  her  as  to  her  condition  as  to 
coQscioasneas  at  a  subseguent  time  daring  the 
difficulty, 
a  Same. 

On  a  trial  tor  homidde,  a  qneatlon  asked 
a  witness,  "Did  yon  hear  the  man  say  that  he 
was  going  to  kill  anybody?"  was  properly  ex- 
cluded, because  not  stating  what  man  was  re- 
ferred to.  and  because  not  showing  that  it  bad 
any  reference  to  any  one  connected  with  the 
case. 

9.  Same. 

On  a  trial  for  homicide,  evidence  of  the 
particulars  of  a  prior  difficoltj  between  accused 
and  decedent  Is  fnadmlaribla^ 

10.  Saux. 

It  Is  competent  to  question  a  witness  on 
a  trial  for  homidde,  testtfylng  to  a  statement 
made  by  decedent,  as  to  his  smelling  whisky  on 
decedent,  for  the  purpose  of  showing  decedent's 
state  of  mind  when  making  the  statraient. 

11.  CmasAL  Law — Asovusirt  or  Counsel — 
Objections. 

It  is  proper  to  sustain  objections  to  re- 
marks of  counsel  with  reference  to  a  matter 
the  evidence  of  which  had  been  excluded. 

12.  Same— Instbuctions. 

On  a  trial  for  crime,  it  is  the  duty  of  the 
oonrt  to  charge  that  accused  cannot  be  convict- 
ed, nnlesB  the  crldeDce  is  Inomalstent  with  any 
reas(mable  theory  of  Innocence. 

13.  Save. 

On  a  trial  for  crime,  an  instraction  that 
U  the  jury  do  not  believe  the  evidence  they  most 
acquit  la  properly  refused. 

14.  SAlfE. 

On  a  trial  for  crime,  an  Instruction  that 
if  the  jury  cannot  reconcile  the  evidence,  and 
there  is  one  theory  of  guilt,  and  the  other  is  the 
innocence  of  defendant,  and  both  are  reason- 
able, defendant  cannot  be  convicted,  is  properly 
rinsed,  for  failing  to  state  tliat  the  theories 
are  based  on  evidence,  as  the  Jury  may  be  un- 
abl«  to  reconcile  the  evidence,  and  yet  deem 
that  which  supports  one  theory  credible,  and 
that  whldi  supports  the  other  tbaovj  incredible. 

15.  Sahc— Vebdiot— Tm  or  Rerdcbino. 
The  verdict  of  the  jury  in  a  homicide  ease 

was  brought  in  and  read  on  Sunday,  hi  the 
presence  of  the  associate  Judge,  the  sherif^  the 
jntTt  and  defendant  The  Jury  was  discharged, 
ana  on  the  following  day  the  vwdlct  was  en- 
tered by  the  court  in  the  presence  of  defendant. 
Held  proper,  for  defendant  nad  an  opportonltT 
to  poll  the  jury. 

16.  JmT— GHAzuRsn  ron  Oaubb. 

Whwe  a  Jnror  on  his  voir  dire  testified 
that  he  had  no  fixed  (pinion. against  capital  or 
pcnttentlary  punishment,  but  admitted  that  he 


had  on  the  previous  day  sworn  that  he  bad  a 
fixed  opinion  against  capital  punishment,  aild 
asserted  that  the  prior  statement  was  the  cor- 
rect one,  it  was  proper  for  tbe  court  to  sustain 
a  challenge  for  cause;  Code  1806,  S6  BOlO,  5018, 
making  it  the  duty  of  the  court  to  ascertain  the 
qnalifications  of  the  jurors. 

17.  Saue — Atjthobitt  to  Excuse  Sick  Sxraom. 
Code  1896.  U  5018,  S020,  authorising  the 

court  to  excuse  a  Juror  for  any  proper  cause, 
authorizes  the  court  to  excuse  a  juror  who  is 
I  sick,  and  when  a  Jnror  Is  so  excused  his  place 
may  be  supplied,  without  proceeding  anew  to 
impanel  another  jury. 

18.  Same— IicPANELiKo  Jubt. 

Under  the  express  provisions  uf  Loc.  Acts 
1000-01,  p.  2002,  S  10,  the  court,  on  the  trial 
ai  a  homfdde  case,  may,  on  the  jury  t>eing  in- 
complete and  the  venire  exhausted,  order  that 
a  person  drawn  (or  the  Jnry  who  reeides  more 
than  two  miles  from  the  courthouse  shall  not  he 
summoned. 

Apsenl  from  City  Court  of  Montgomery; 
William  H.  Tbomaa,  Judge. 

*^  be  oHdMy  reported." 

W.  G.  Baufbrd  was  oonvlcted  of  murder 
In  tbe  aeooDd  degree,  and  be  a.ppea.]M.  Re- 
versed. 

In  the  process  of  Impaneling  the  jur?  one 
H.  J.  Talley*8  name  was  called.  In  answer 
to  questions  of  the  court,  on  bis  examination 
as  to  his  guallflcatlons  for  a  Juror,  he  said 
that  he  had  no  fixed  opinion  against  capital 
punishment,  and  was  thereupon  declared  by 
tbe  court  to  be  a  competent  juror.  There- 
upon tbe  solicitor,  by  consent  of  the  court, 
asked  tbe  Juror  if  be  bad  not  sworn  on  tbe 
day  before,  when  be  was  called  to  act  as 
Juror  in  a  capital  case,  that  he  had  a  fixed 
opinion  against  capital  punishment.  He 
answered  that  he  did  so  swear.  Being  asked 
whether  bis  present  answer  or  the  one  he 
made  on  the  day  before  was  correct  he  an- 
swered that  his  statement  of  the  day  before 
was  correct  Thereupon  tbe  solicitor  chal- 
lenged tbe  Juror  for  cause,  which  was  allow- 
ed. Tbe  name  of  one  A.  L.  Bamett  was  call- 
ed as  a  jnror,  and  be  was  accepted  as  such 
by  both  the  state  and  tbe  defendant  but  be- 
fore the  panel  was  completed,  and  before  be 
was  sworn,  be  was  taken  side  and  was  ex- 
cused by  the  court  Thereupon  the  defendant 
moved  to  select  anew  the  entire  Jury.  This 
motion  was  overruled.  Tbe  venire  being  ex- 
hausted, and  the  jury  being  still  incomplete, 
the  Judge  ordered  tbe  jury  box  to  be  brought 
Into  court  and  proceeded  to  draw  therefrom 
names  to  complete  the  jury.  lu  this  process, 
the  name  of  one  John  Jones  was  called.  It 
was  shown  to  tbe  court  that  the  said  John 
Jonee  resided  more  than  two  miles  from  tbe 
courthonse,  whereupon  the  court  ordered 
that  be  should  not  t>e  summoned,  and  laid  his 
name  aside,  and  drew  from  the  box  a  name 
in  bis  stead. 

Tbe  jury  being  complete,  the  trial  was 
Atered  upon,  when  the  state  called  as  a  wit- 
ness Tim  Allbrlght  who  swore  that  he.  was 
a  brother  of  one  Jim  Allbright ;  that  the  last 
time  he  saw  bis  brother  was  about  two 
months  prior  to  tbe  trial,  when  be  sold  that 
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he  Intended  leaving  Birmingbam,  where  he 
then  wag,  and  go  to  Columbus,  Ga. ;  that  he 
did  not  know  whether  or  not  he  left,  or 
whether  he  was  In  this  state  or  not  There- 
upon, under  exceptions  of  defendant,  one  R. 
H.  JonM  was  examined  as  a  witness  for  tbe 
state.  This  witness  swore  that  he  was  a 
jnstlce  of  the  peace  for  Montgomery  county ; 
that  as  such  be  held  the  preliminary  trial 
of  the  defendant  on  the  charge  for  wbic'.i  be 
was  then  being  tried ;  that  on  such  prelimi- 
nary trial  the  said  Jim  Allbrlgbt  was  exam- 
ined ;  and  that  his  testimony  was  taken  down 
In  writing  by  the  witness.  The  witness  then 
swore  that  on  sucb  preliminary  examination 
Jim  Allbrlgbt  swore  that  be  saw  tbe  dUDcull7 
which  resulted  In  the  deatii  of  said  AxSwra; 
tbat  be  was  at  the  time  In  the  store  of  de- 
fendant; that  he  beard  a  noise  in  the  kltdien, 
whlcdi  adjoined  and  opened  into  tbe  ttore', 
tbat  at  tbe  time  defmdant  in  the  store,  was 
washing  tbe  floor  witb  a  hoae ;  tbat  Immedi- 
ately after  bearing  tbe  noise  Harry  Hammett, 
hla  Bister,  Maggie  Hammett,  and  tbe  de* 
ceased,  ran  out  of  tbe  kltdien  Into  tfae  store ; 
tbat  Harry  was  In  front,  his  sister  immedi- 
ately b^ind  blm,  and  tbe  deceased,  Acbors, 
immediately  behind  her;  that  Acbors  had 
hold  of  Maggie ;  that  defendant  got  a  pistol 
from  a  sbelf  and  pointed  It  at  Acbors  and 
wben  between  12  and  16  feet  apart  b^n 
firing,  and  decease  held  Maggie  before  blm, 
dodging  behind  her.  Defendant,  when  firing 
was  behind  the  counter.  Hla  third  ebot 
struck  Adiors  in  tbe  stomach,  who  thereupon 
picked  up  a  beer  glass,  stnxft  defendant,  and 
climbed  over  tbe  counter,  where  they  scuffled, 
and  another  ebot  was  fired.  The  stote  intro- 
duced evidence  of  dying  declarations  by 
Acbors  to  tbe  ^ect  tbat  Sanford  bad  killed 
blm  without  any  cause  whatever.  It  Is  un> 
necessary,  for  an  imderstandlng  of  tbe  opin- 
ion, to  set  out  the  testimony  of  various  wit- 
nesses as  to  the  circnmstances  of  the  UlUng. 
But,  as  bearing  on  the  opinion,  it  should  be 
titeted  tbat  one  Allen,  wbo  testified  to  a  dy- 
ing declaration  by  Acbors,  was  asked  the 
question:  "He  did  not  say  that  he  had  beat 
up  young  Hammett,  did  he?"  Objection  to 
that  question  was  sustained.  Another  Wit- 
ness, E.  W.  Grabam,  teatlQring  to  a  dying 
declaration,  in  answer  to  a  question  as  to 
what  the  deceased  said,  answered  tbat  he 
spoke  to  Maggie  Hammett,  and  said :  "Mag- 
gie, you  know  bow  this  shooting  was  dona 
Ton  know  tbe  cause  of  it  all,  and  how  it  hap- 
pened. It  was  all  uncalled  for,  for  tbe 
trouble  was  between  you  and  I,  and  not  any 
of  bis  trouble  at  all."  On  the  examination 
of  a  witness,  Maxey,  the  court  sustained 
objections  to  two  questions,  asked  the  de- 
fendant as  follows:  "Is  It  not  a  fact  that 
you  and  Sanford  are  unfriendly  on  account 
of  a  whisky  bill  you  owe  him?"  "la  It  i^t 
a  fact  that  you  owe  tbe  defendant  money  for 
wfalAy?"  The  defendant  Introduced  as  a 
witness  Maggie  Hammett,  and  offered  to 
prove  by  ber  tbat  immediately  before  the 


killing  she  was  In  the  kltdion,  adjoining  and 
opening  into  tbe  store  of  tbe  defendant,  wltb 
the  deceased  and  ber  brotlier,  Harry  Ham- 
mett; that  the  deceased  there  assaulted  and 
tried  to  kill  her,  and  also  attacked  ber  broth- 
er ;  and  that  tbey  ran  into  the  atore^  where 
defendant  was.  The  court  reused  to  allow 
any  testimony  as  to  what  occurred  In  tbe 
kitchen  between  the  deceased,  ttie  witness, 
and  Harry  Hammett  This  witness  testified 
that  when  the  abootbig  began,  abe  became 
unconscious.  Further  proceedings  on  tbe 
trial  sufficiently  appear  In  tbe  opinion. 

The  following  written  tSaxgea,  requested 
by  the  defendant  were  refused:  "(16)  Tbe 
defendant  cannot  be  convicted,  unless  the 
evldenoe  la  Inconsistent  with  any  reasoaiable 
theory  of  Innocenca'  •  •  •  (18)  If  the 
Jury  do  not  believe  tbe  evidaice,  tbey  must 
find  tbe  defendant  not  guilty.  *  •  •  (A) 
If  tbe  Jury  cannot  reconcile  the  evldmce, 
and  there  Is  one  theory  of  guilt;  and  tbe 
oth»  is  the  Innocence  of  defendant,  and  both 
are  reasonable,  ttien  the  Jury  cannot  convict 
tbe  defendant" 

Hill,  Hill  &  Whiting,  for  appellant  ».  H. 
Dent,  Jr.,  and  Mass^  Wilson,  Atty.  Gen., 
for  tbe  Stetb 

SIMPSON,  J.  The  defendant  (appellant) 
was  tried  under  an  indictment  for  murder, 
and  convicted  of  murder  in  the  second  de- 
gree. Taking  the  exceptions  In  the  order 
mentioned  In  appellant's  brief : 

Apart  from  the  consideration  as  to  whether 
a  sufficient  predicate  was  laid,  the  court 
erred  In  permitting  the  witness  R.  II.  Jones, 
who  was  the  Justice  of  tbe  peace  before  whom 
defendant  bad  been  tried  on  preliminary 
trial,  and  wbo  had  taken  the  testimony  of 
the  witness  Allbrlgbt  in  writing,  to  testify 
as  to  what  said  witness'  testimony  was.  The 
writing  was  the  best  evidence  of  what  he 
testified  to.  Matthews  v.  Stete,  96  Ala.  62. 
11  South.  20S ;  Harris  v.  State,  73  Ala.  496. 

There  was  no  error  In  sustaining  the  ob- 
jection by  the  state  to  the  question  to  tbe 
witness  Allen,  "He  didn't  say  that  he  had 
beat  up  young  Hammett,  did  he?"  There 
was  no  evidence  that  tbe  declaration  called 
for  was  a  part  of  tbe  res  gestie.  Sullivan  v. 
State,  102  Ala.  136,  141,  142,  16  South.  261, 
4S  Am.  St  Rep.  22. 

Tbe  remaA  of  deceased  to  Magglft  Ham* 
mett  was  not  sucb  dying  declaration  as  came 
within  the  case  above  referred  to,  and  ahonld 
have  been  excluded.   Sullivan's  Case,  supra. 

The  question  to  tbe  witness  Maxey,  "Is  It  not 
a  fact  tbat  you  and  Sanford  are  unfriendly 
on  account  of  a  whisky  bill  tbat  you  owe 
him?'  was  legitimate  on  cross-examination. 
In  order  to  riww  tbe  state  of  feeling  between 
tbe  witness  and  the  defendant  Oonsequfflit- 
ly  the  Court  «'red  in  aostalnlng  the  stete's  Ob- 
Jectlon  to  this  question.  The  objection  of 
tiie  state  to  the  next  question  to  said  witness, 
to  wl^  "Is  It  not  a  tact  that  yon  owe  tbe  de- 
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rendant  money  for  whisky?"  was  properly 
sustained. 

There  Is  testimony  tending  to  show  that 
tbe  deceased  was  in  some  difficulty  in  the 
kitchen  just  prior  to  the  billing;  that  he  came 
from  the  kitchen  Into  the  store,  pursuing  one 
Eammett,  and  firing  at  her,  and  saying:  "1 
-will  bill  the  whole  damned  shooting  match." 
One  of  the  matters  of  defense  set  up  Is  that 
deceased  was  in  the  act  of  attempting  to  kill 
Hammett,  and  that  defendant  bad  the  right 
to  kill  him  to  prevent  the  commlsdon  of 
said  crime.  As  to  whether  the  defendant  could 
Justify  on  this  ground  wonld  depend  on  the 
attitude  of  Hammett  to  the  original  difficulty, 
and  It  would  be  necessary  to  prove  the  cir- 
cumstances of  said  original  difficulty  In  order 
to  determine  that  matter.  Consequently  the 
court  was  in  error  In  refusing  to  allow  the 
defendant  to  prove  the  particulars  of  that 
difficulty.  Wood  T.  State,  128  Ala.  27,  29 
South.  057,  86  Am.  St.  Rep.  71;  Karr  t. 
State,  106  Ala.  1,  17  South.  328. 

The  numerous  questions  of  the  state  to  the 
witness  Maggie  Hammett  Inquired  about  Ir- 
relevant an^  immaterial  matter  which  should 
havp  been  excluded,  except  that  it  was  legiti- 
mate to  show  the  part  taken  by  deceased  and 
her  brother  In  the  flght  in  the  kitchen,  and 
that  It  was  a  continuous  fight  or  chase  until 
tlie  defendant  intervened.  If  such  were  the 
facts.  As  to  what  she  said  about  going  oEf 
from  defendant* e  store,  and  saying  that  every- 
thing In  the  store  was  hers,  and  opening  up 
a  store  of  h^  own,  saying  that  Achors  was 
shot  for  nothing,  what  was  safd  about  the 
deceased  "meddling  with  Sanford,"  about 
Achors  asking  ber  if  there  were  any  cart- 
ridges In  the  pistol,  were  Immaterial,  and 
rendered  particularly  so  hy  her  mdform 
answer,  '1  don't  remember." 

The  question  to  the  witness  M.  F.  McDon- 
ald as  to  what  Magpie  Hammett  said  to  him 
after  the  shooting,  and  the  answer  thereto, 
to  wit,  that  everything  In  the  store  was  hers, 
were  clearly  Irrelevant  as  the  record  stood. 
Carter  v.  State.  133  Ala.  160,  162,  32  South. 
231.  The  objections  by  defendant  to  .the 
same  should  hare  been  sustained. 

It  was  competent  for  the  state  to  ask  the 
witness  Maggie  Hammett,  "What  was  her 
condition  as  to  consciousness  then?"  as  she 
had  previously  testified  that  she  became  un- 
conscious, and  it  was  proper  to  know  whether 
she  bad  fully  regained  her  consciousness. 
The  objections  of  the  defendant  to  this  ques- 
tion were  properly  overruled. 

The  court  properly  sustained  the  objection 
of  the  state  to  the  question  to  the  witness 
Boyd,  "Did  you  hear  the  man  say  that  be  was 
going  to  kill  anybody?"  The  question  was 
too  general,  not  stating  which  man  was  re- 
ferred to,  nor  showing  that  it  had  any  refer- 
ence to  any  one  connected  with  this  case. 
Pitts  V.  State,  140  Ala.  70,  83,  37  South.  101. 

The  objections  of  the  state  to  the  questions 
to  the  defendant,  when  on  the  stand,  as  to 
the  partknUaiB  of  the  prior  difficulty  between 


defendant  and  deceased,  were  properly  sus- 
tained. Rutledge  v.  State,  88- ^la.  85,  7  South. 
335;  Jones  v.  State,  116  Ala.  409,  23  South. 
135;  Harkness  v.  State,  129  Ala.  71,  78,  30 
South.  73;  Longmlre  v.  State,  130  Ala.  66, 
68,  30  South.  413. 

The  objections  by  the  state  to  the  questions 
to  Dr.  Hill,  about  smelling  whisky  on  the  de- 
ceased, and  as  to  whether  be  had  any  whisky 
in  him,  should  have  been  overruled.  This 
evidence  was  competent  for  the  purpose  of 
showing  the  state  of  his  mind  when  he  made 
Che  statement  Campbell  v.  State,  23  Ala. 
44.  68;  John  Morris  T.  State  (Ala.)  39  Sontb. 

6oa 

The  remarks  of  counsel  for  defendant  in 
argument  were  In  regard  to  a  matter  the  evi- 
dence of  which  had  been  excluded  from  the 
Jury,  and  the  objection  to  the  remarks  was 
properly  sustained! 

Charge  16,  requested  by  the  defendant,  as- 
serts a  correct  principle  of  law,  and  should 
have  been  given.  Bowen  v.  State,  140  Ala. 
66  (charge  6),  70,  37  South.  233,  284 ;  Pickens 
V.  State,  115  Ala.  42,  50,  22  South.  651.  Charge 
18,  requested  by  the  defendant,  was  properly 
refused.  Hampton  v.  State,  133  Ala.  ISO,  32 
South.  230;  Koch  v.  State,  115  Ala.  100,  22 
South,  471.  Charge  A,  requested  by  defend- 
ant, was  properly  refused.  The  charge  does 
not  state  that  the  theories  are  based  on  evt 
dence,  and,  besides,  the  Jury  may  be  unable 
to  reconcile  the  evidence,  and  yet  may  deem 
that  which  supports  one  theory  credible  and 
that  which  supports  another  incredible. 

The  record  shows  that  the  verdict  of  the 
Jury  was  brought  in  and  read  on  Sunday  at 
12:15  o'clock  "In  the  presence  of  the  associate 
Judge  of  the  court,  the  sheriff,  the  Jury,  and 
the  defendant."  and  that. the  Jury  was  dis- 
charged, and  on  the  next  day  (Monday)  "the 
defendant  being  In  open  court,  and,  said  ver- 
dict being  read  in  open  court  and  entered  by 
the  court,"  etc.,  the  Judgment  of  the  court 
was  pronounced.  This  was  legal,  in  accord- 
ance with  the  previous  decisions  of  this  court, 
and  the  defendant  had  the  same  opportunity 
to  poll  the  Jury  as  be  would  have  had  if  the 
verdict  had  been  brought  In  on  a  Juridical 
day.  Simmons  v.  State,  129  Ala.  41.  47,  29 
South.  929;  Chamblee  v.  State.  78  Ala.  466. 
469 ;  Reld  v.  State,  68  Ala.  402,  406,  410^  25 
Am.  Rep.  627. 

There  was  no  error  in  sustaining  the  chal- 
lenge by  the  state  of  the  Juror  Talley  for 
cau^e.  Although  the  said  Juror  first  answered 
that  he  had  no  fixed  opinion  against  capital 
or  penitentiary  punishment,  yet,  when  he  was 
further  questioned  by  the  solicitor,  he  ac- 
knowledged that  he  had,  on  the  day  previous, 
sworn  that  he  did  have  a  fixed  oplnlou 
against  capital  punishment,  and,  when  asked 
which  statement  was  correct,  he  replied  "that 
the  statement  he  made  on  yesterday  was." 
This  was  equivalent  to  saying  that  he  had  a 
fixed  opinion  against  capital  punishment.  It 
was  made  the  duty  of  the  court  to  ascertain 
the  qnaliflcatlomi  of  tlie  Juror,  and  when  the 
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court  ascertaius  that  he  la  disqaallfled,  either 
by  his  own  cftitb  or  otherwise,  It  Is  Its  duty 
not  to  allow  blm  to  be  sworn  when  challenged. 
Code  1896,  88  5010,  5018. 

The  juror  Barnett  was  evidently  sick  and 
not  In  a  fit  condition  to  serve  on  the  Jury,  and 
was  properly  excused.  Code  1806,  68  5010, 
6020.  And  there  was  no  reason  why  bis 
place  should  not  be  supplied  without  proceed- 
ing anew  to  Impanel  another  Jury.  Tarbrougb 
V.  State,  105  Ala.  43,  16  South.  7S8. 

It  was  not  necessary  to  delay  the  business 
of  the  court  by  sending  for  Jurors  whose 
names  were  drawn  from  the  additional  slips 
placed  in  the  box,  and  who  resided  two  miles 
from  the  courthouse.  The  court  pnrsued  the 
propOT  coune.  Local  Acts  1900-01,  p.  2002, 
8  10. 

The  Judgment  of  tbe  court  la  revecaed*  and 

the  cause  remanded. 

TYSON.  DOWDELL,  ANDERSON,  aDd 
DBN80N,  33.,  concor. 


BIttMIMGHAM  RT.,  LIGHT  &  POWER  CO. 
V.  LIVINGSTON. 
(Supreme  Court  of  Alabama.   June  80,  1906.) 

1.  Stbbet  Razlboadb— Goixision  at  Caosa- 

IHQ— PnaORAI,  iNJinUBS— GOUPLAIITT— Al- 

uoATioN  or  Nkolioimcb— SumoiBncT. 
A  complaint.  In  an  action  against  a  street 
railway  company  for  injuries  sustained  by  a 
mall  clerk  on  a  railway  train  In  a  collision  with 
a  street  car  at  a  crossing,  which  alleges  that  de- 
fendant was  operating  a  street  ear  line  wbidi 
crossed  the  tracks  of  the  railway;  that  on  the 
day  of  the  acddent  the  train  collided  with  a 
street  car  at  the  crossing,  and  as  a  proximate 
consequence  thereof  [daintiff,  who  was  on  the 
train,  was  Injured ;  and  that  the  coUIsIod  oc- 
curred and  plaintiff  received  tbe  injury  by  rea- 
son of  defendant's  negligence — is  good,  as 
against  a  demurrer  averring  that  the  allegations 
are  indefinite  and  fall  to  show  any  negligence 
on  defendant's  part,  and  fail  to  show  any  duty 
owing  by  defendant  to  plaintiff. 

2.  TbUll  —  BTiDsnoa  —  Objkotions  —  Svwn- 

OIBNCT. 

Since  a  plaintiff,  lo  an  action  for  injuries 
received  in  a  collision  between  a  train  and  a 
street  car,  may  testify  to  what  be  did  at  the 
time  of  the  collision  as  a  part  of  the  res  gestre, 
a  motion  to  exclude  plaintiff's  evidence  relating 
to  what  he  did  at  the  time  of  the  accident,  to- 
gether with  his  uncommunicated  motives,  is 
properly  refused,  for  falling  to  single  out  the 
Inadmissibls  evidence  as  to  his  motives. 

[Bd.  Note.— For  cases  in  point,  aee  vol.  46, 
Cent.  Dig.  Trial,  8  24a] 

3.  Appeal — Erbob  in  Refusino  InsTBDcnoRa 
Cured  bi  Ikstboctions  Given. 

tVhere.  in  an  action  for  personal  injuries, 
the  only  element  of  damages  for  loss  of  time 
proved  was  what  plaintiff  was  earning,  and  the 
•evidence  showed  that  he  was  paid  his  wages 
while  be  was  not  working,  the  error  to  refusing 
to  <^rge  that  plaintiff  was  not  entitled  to  re- 
cover for  the  tfme  lost  wss  cured  by  a  diarge 
that  he  was  not  mtltled  to  recover  for  lost 
wages. 

4.  STUBTRAiuu>AM-NBQ£iaiMCB— QuxanoN 

rOB  JUBT. 

Where,  In  an  action  against  a  street  rail- 
road company  for  injuries  received  by  a  person 
«a  a  milwajr  train  by  a  eoUialon  with  a  street 


car,  the  evidence  showed  that  a  car  of  de- 
fendant was  sufBciently  near  to  the  crossing 
of  the  railroad  tracks  to  be  run  into  by  the 
train,  tbe  question  wbethor  the  car  was  placed 
there  through  the  negligence  of  defendant  was 
for  the  jury,  though  It  did  not  offer  any  evi- 
dence to  negative  the  inference  that  tbe  car 
was  placed  there  by  its  servants. 

Appeal  from  City  Court  of  Birmingham. 

"To  be  officially  reported." 

Action  by  John  R.  Livingston  against  tbe 
Birmingham  Railway,  Ugbt  ft  Power  Com- 
pany. From  a  Judgment  for  plaintUC,  de- 
fendant appeals.  Reversed. 

The  first  count  was  aa  followa:  **The 
plaintiff  claims  of  the  defendant  $2,600  as 
damages,  for  that  heretofore,  to  wit,  on  the 
20tb  day  of  July,  190S,  defendant  was  operat- 
ing a  railway,  and  bad  a  ea|  thereon,  which 
railway  crossed  tbe  track  of  another  rail- 
way on  grade.  In  Jefferson  county,  Ala.,  at 
or  near  Powderly.  On  sa^  day,  a  train 
cpenteA  by  aucb  other  railway  collided  with 
said  car  at  aald  croaalng,  and  aa  a  prozlmatft 
consequence  thereof  plalntilf,  who  was  on 
said  train,  was  shocked,  bruised,  cnt,  and 
otherwise  injured  In  bis  parson,  his  arm 
and  knee  men  badly  bmlaed,  cut,  mashed, 
and  otherwlae  Injured,  he  was  made  aore 
and  tAck,  anffored  great  mental  and  physical 
pain,  loat  much  time  from  work,  was  render- 
ed for  a  long  time  unable  to  work,  was 
rendered  permanently  lees  able  to  work  and 
earn  money,  and  was  put  to  great  trouble, 
inconvenience,  and  expense  for  medicine, 
medical  attention,  care,  nursing,  in  or  about 
healing  and  curing  his  said  wounds  and 
injuries.  Plaintiff  alleges  that  said  collision 
occurred,  and  the  plalntlll  suffered  said 
injuries  and  damage,  by  reason  and  as  a 
proximate  consequence  of  the  negligence  of 
the  defendant  or  Its  servants  x>t  agents  acting 
within  the  line  and  scope  of  their  authorlly 
aa  such  in  or  about  causing  or  allowing  sucli 
collision."  Tbe  defendant  demurred  to  the 
first  count  of  the  complaint,  alleging  aa 
grounds  thereof  that  the  said  count  was  too 
vague,  uncertain,  and  Indefinite;  that  It 
failed  to  show  any  negligence  on  part  of  de- 
fendant; and  tbat  it  did  not  show  any  dn^ 
owing  by  defendant  to  plaintiff.  Tbe  d^ur- 
rer  was  overruled.  On  the  written  request 
of  tbe  plaintiff  tbe  court  gave  the  genial 
affirmative  cbai^  in  bis  favor.  On  request, 
the  court  gave  for  the  defendant  tbe  follow- 
ing written  charges:  "If  the  Jury  believe 
the  evidence,  they  cannot  find  for  the  plain- 
tiff under  the  second  count  of  the  complaint" 
"The  plaintiff  Is  not  entitled  to  recover  any- 
thing for  lost  wages."  The  court  refused 
the  following  written  charges,  requested  by 
the  defendant:  "If  the  jury  believe  the 
evidence,  they  cannot  find  for  the  plalntilf 
under  the  first  count  of  the  complaint." 
"The  plaintiff  la  not  entitled  to  recover  any- 
thing fQr  the  time  lost  from  bis  employment" 

Tillman,  Orubb,  Bradl^  ft  Morrow,  for 
appellant  Bowman.  Harata  ft  Beddow,  tor 
appellee^ 
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ANDERSON,  J.  The  trial  court  properly 
orerruled  the  demurrer  to  the  amended 
complaint  L.  &  N.  B.  R.  Co.  T.  Marbnry, 
125  Ala.  237.  28  South.  436,  60  L.  B.  A.  620; 
C.  of  G.  Ry.  Co.  T.  Freeman,  134  Ala.  354, 
S2  South.  778;  Armstrong  t,  Montgomery 
Street  Ry.  Ca,  128  Ala.  244,  26  Sooth.  349: 
RnsseU  t.  Huntsrllle  Ry.,  L.  &  P.  Co.,  137  Ala. 
ess,  34  South.  866. 

The  trial  court  did  not  err  in  overruling 
motion  to  exclude  the  testimony  of  the  plain- 
tiff as  a  witness,  "I  ran  to  the  door  to  Jump 
out"  While  the  wltoesa  could  not  testify 
to  nncommunlcated  motlree,  yet  be  could 
bare  testified  what  be  did  at  the  time  of  the 
collision,  as  It  was  a  part  of  the  res  gestae; 
and,  as  a  part  of  the  evidence  was  admissible, 
the  motion  to  exclude  was  properly  overrul* 
ed,  aa  It  did  not  dngle  out  the  good  f^cmi  ttn 
bad. 

The  cause  will  not  be  reversed  for  refusal 
of  the  trial  court  to  give  charge:  "The 
plaintiff  is  not  entitled  to  recover  anything 
for  the  time  lost  from  his  employment" 
The  only  element  of  damages  proven  for 
loss  of  time  was  what  the  plaintiff  was 
earning,  and  the  evidence  showed  that  be 
was  paid  his  wages  during  the  time  he  was 
not  working,  and  the  court  charged  the 
jury,  at  the  request  of  defendant:  "The 
defendant  la  not  entitled  to  recover  anything 
for  lost  wages."  This  last  charge  certainly 
cured  all  Injury  that  could  have  arisen  for 
the  refusal  of  the  charge  as  to  lost  time. 

The  evidence  showed  that  a  car  of  the 
defendant  upon  Its  track,  obstructed  a  train 
that  plaintiff  was  on  by  being  on  the  crossing 
of  the  railroad  track  of  the  Alabama  Great 
Southern  Railroad,  or  suflBciently  near  there- 
to to  be  run  into  by  the  train.  It  was  de- 
fendant's car,  and  on  its  track,  and  the  Jury 
might  well  infer  that  it  was  taken  there  by 
the  agents  or  servants  of  the  defendant 
charged  with  handling  or  propelling  it  es- 
pecially when  the  defendant  offered  no 
evidence  to  negative  these  Inferences.  We 
cannot  hold,  however,  as  a  matter  of  law, 
that  the  only  Inference  Is  that  the  car  was 
put  there  or  left  there  through  the  negligence 
of  defendant's  agents  or  servants.  It  may 
have  been  left  at  a  safe  distance,  and  thien 
pushed  too  near  the  railroad  track  by  some 
outsider.  It  Is  true  the  Inference  would  be 
strong  that  It  was  placed  there  by  those 
charged  with  handling  It;  but  such  Is  not 
necessarily  the  only  conclusion  to  be  drawn 
frcHn  the  facts.  In  all  cases  where  different 
Inferences  may  be  dravn  by  men  equally 
sensible  and  Impartial,  the  qnestt<m  must  be 
submitted  to  the  Jury.  State  v.  Houston, 
8S  Ala.  361,  3  South.  695. 

The  trial  Judge  erred  In  giving  the  general 
afflrmatlTe  charge  for  the  plaintlfl,  and  the 
Judgment  of  tte  dty  court  is  rerersed.  and 
-ttie  cause  la  remanded. 

Reversed  and  remanded. 

IfcOIALLAN,  a  J.,  and  DOWDBLIi  and 
DBNSON,  JJ.,  concur. 


CHAMBERS  v.  MORRIS. 
(Supreme  Court  of  Alabama.   JoDt  80,  1905.) 

1.  Appku— Obdbb  Setting  Asidk  a.  Judg- 
urnm—REYitw. 

Appellant,  on  an  appeal  frmn  an  order 
granting  a  nwtlon  to  set  aside  a  Judgment  in 
his  favor,  can  complain  only  of  the  action  of 
the  court  with  respect  to  tbe  motloQ. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Gent  Dig.  Appeal  and  Error,  {  3562.] 

2.  Same— Bccoai>— SuFPioiiNCT. 

The  bill  of  exceptions  on  appeal,  after 
setting  ont  tiie  motion  that  was  made  to  set 
aside  the  verdict  redted  that  "at  a  later  date 
of  said  term  of  court  *  *  *  aald  motion, 
coming  on  to  be  heard,  was  submitted  without 
argument  *  *  *  and  on  said  date  the  fol- 
lowing mtn  was  made  *  *  *  on  the  docket : 
*  *  *  'Motion  granted;  verdict  set  aside.*" 
"nie  minute  entry  showed  that  the  above  was 
all  that  appeared  with  teepect  to  the  court's 
action  on  toe  motion.  Held,  that  the  bill  of  ex- 
ceptions and  minute  entry  showed  only  a  memo- 
randum by  the  judge,  and  affirmatively  showed 
that  the  court  made  do  order  setting  the  verdict 
aside,  and  hence  the  party  in  whose  favor  the 
verdict  was  rendered  coald  not  appeal  fnun  the 
court's  action  on  the  motion. 

S.  JUDOUBNT — SBTTING  ASIDE — OXDEB. 

Where  the  Judgment  rendered  in  favor  of 
the  prevailing  party  ia  formal  and  sufficient  the 
Judgment  is  not  set  aside,  unless  there  Is  an 
adjudication  by  the  court  to  that  effect 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty; A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  C.  V.  Morris  against  Lecy  Cham- 
bers. From  an  order  granting  a  motion  to 
set  aside  the  Judgment  for  defendant  be  ap- 
peals. Dismissed. 

P.  A.  MdDanlel,  Cor  appellant  WUUam 
O.  Oatn,  toe  appelleew 

DENSON,  J.  Morris  sued  Chambers  In 
an  action  of  statutory  ejectment  There  was 
a  verdict  and  Judgment  for  the  defendant 
This  appeal  Is  prosecuted  upon  the  theory  that 
the  court  granted  a  motion  setting  aside  the 
verdict  and  Judgment  There  is  nothing  of 
which  the  defendant  could  complain,  except 
the  action  of  the  court  with  respect  to  the 
motion.  Karter  t.  Peck  &  Bro.,  121  Ala.  636, 
25  South.  1012. 

The  bill  of  exceptions,  after  setting  out  the 
motion  that  was  made  to  set  aside  the  ver- 
dict recites  tbat  "at  a  later  date  of  said  term 
of  court,  to  wit  on  June  8, 1904,  said  motion, 
coming  m  to  be  beard,  was  submitted  with- 
out any  argument  or  the  stibmbulon  of  any 
evidence  oQier  than  that  submitted  on  the 
original  trial  of  said  cause.  And  oa  said 
date  the  following  entry  was  made  in  said 
motion  on  the  docket  of  said  courl^  to  wit: 
'June  8,  1904,  motion  granted,  and  verdict 
set  aside;  80  days  from  adjournment  allow- 
ed for  bill  of  exceptions.  A.  H.  Alston.'" 
The  minute  entry  shows  that  the  above  is  all 
that  appears  with  respect  to  the  court's  ac- 
tion In  regard  to  the  motlott  made  to  set  aside 
the  verdict  Thus,  by  the  recitals  of  the  bill 
of  exceptions  and  the  minute  en^.  It  afflrm- 
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atively  appears  that  there  was  no  order 
made  by  the  court,  Dor  Judgment  entered, 
showing  that  the  court  adjudicated  anything 
with  respect  of  the  motion  to  set  aside  the 
Terdlct  or  Judgment;  the  recitals  In  the  bill 
of  exertions  and  the  minute  entry  being 
nothing  more  than  a  memorandum  or  docket 
entry  made  by  the  presiding  judge. 

The  Judgment  rendered  in  favor  of  the  de- 
fendant was  formal  and  sufficient,  and  to 
accomplish  the  vacating  and  setting  aside  of 
the  verdict  and  Judgment  there  must  have 
been  an  adjudication  by  the  court  to  that 
effect;  otherwise,  the  Judgment  remained 
Intact  Where  the  Judgment  on  the  merits 
is  in  favor  of  the  party  appealing,  and  there 
is  no  formal  order  or  Judgment  setting  it 
aside,  It  is  obvious  that  there  Is  nothing  In 
the  record  prejudicial  to  the  appellant  or  up- 
on which  an  appeal  could  be  predicated  by 
him.  If  there  had  been  an  order  or  Judgment 
by  the  court  setting  aside  the  verdict  and 
Judgment,  that  would  have  supported  an  ap- 
peal, could  have  been  embraced  In  the  bill  of 
exceptions  under  the  provisions  of  section  434 
of  the  C}od6  of  1896,  and  here  assigned  as 
error. 

An  order  or  Judgment  Is  indispensable  to 
the  prosecution  of  an  appeal;  and,  as  we 
have  seen  In  this  case  that  the  record  affirm- 
atively shows  that  there  was  no  order 
made  nor  Judgment  rendered  setting  aside 
the  verdict,  granting  a  new  trial,  nor  vacat- 
ing the  Judgment,  it  follows  that  the  ajipeal 
must  be  dismissed. 

Appeal  dismissed. 

HcGI/ELLAN,  a  J.,  and  TT80N  and 
X>OWDELIi,  JJ.,  concur. 


SOUTHERN  RT.  CO.  v.  JOHNSON. 

(Supreme  Ck>urt  of  Alabama.   June  SO,  1905.) 

Gabriers  —  Injtthies  to  Pebson  BoABDino 
Tbai  n— Negligence— Ev  I  de  nce. 
Plaintiff,'  shortly  before  a  train  on  whldi 
be  intended  to  take  passage  was  due  to  leave 
a  station,  went  Into  a  saloon,  where  lie  met 
the  conductor,  who  asked  him  if  he  was  goiog 
on  ft  Plaintiff  replied  that  he  was,  and  the 
conductor  said,  "All  right  I"  and  left  the  place. 
Plaintllf  remained  until  the  train  was  pulling 
out  when  be  ran  and  tried  to  board  It  while 
it  was  running  at  the  rate  of  from  one  to  three 
miles  an  hour,  but  fell  and  was  injured.  He 
testified  that,  when  he  undertook  to  take  hold 
of  the  railing  of  the  car,  the  train  gave  a 
jerk  and  threw  him  Iiack ;  the  jerk  being  caused 
by  putting  on  more  steam.  Held  Insufficient  to 
prove  actionable  negligence  on  the  part  of  the 
railroad  company,  because  of  the  failure  to 
show  that  plaintllt  was  a  passenger,  or  to  prove 
that  tiie  jerk  was  anything  more  than  waa  nec- 
essary In  the  movonent  of  the  train. 

Appeal  from  Circuit  Court,  Shelby  County; 
A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  Reuben  Johnson  agabut  Uie 
Southern  Railway  Company.  From  a  Jndg 
ment  for  plaintiff,  d^endant  appeoli.  Re- 
versed. 


The  evidence  showed.  In  effect,  Uiat  the 
plaintiff  came  to  Calera  for  the  purpose  of 
there  taking  the  defendant's  train  for  his 
home;  that  shortly  before  the  train  was  due 
to  leave,  he  went  Into  a  saloon  on  the  opposite 
side  of  the  railroad  track  from  the  depot  of 
the  defendant ;  that  there  he  met  the  conduc- 
tor of  the  train,  who  asked  plaintiff  If  be  was 
going  on  it  nnd,  on  plaintiff  saying  he  was, 
the  conductor  said,  "All  right!"  and  In  a 
minute  or  two  left  the  saloon.  The  plaintiff 
remained  there  until  the  train  was  pulling 
out  when  he  ran  out  and  tried  to  board  the 
train  while  it  was  moving  at  the  rate  of 
from  one  to  three  miles  an  hour.  He  fell, 
and  was  InjTured. 

Henry  McDaniel  and  Pettiu  &  Jeffries, 
for  appellant. 

SIMPSON,  J.  In  this  case  the  evidence 
produced  by  the  plaintiff  himself  shows  that 
the  plaintiff  remained  in  a  saloon,  not  con- 
nected with  the  railroad  depot  or  waiting 
rooms,  until  the  train  bad  sorted  and  was 
running  from  one  to  three  miles  per  hour, 
according  to  the  statement  of  different  wit- 
nesses, and  then  ran,  took  hold  of  the  railing 
of  the  caboose,  but  fell.  The  only  evidence 
of  anything  In  regard  to  the  movement  of 
the  train,  which  might  have  caused  tlie  fall  of 
plaintiff,  was  his  statemmt  that  when  he 
undertook  to  take  bold  of  the  other  railing 
with  his  left  hand:  "It  gave  a  sudden  jerk 
and  threw  me  back.  They  were  putting  on 
more  steam  or  something  like  that  It  went 
faster,  when  It  gave  that  sudden  jerk,  and 
jerked  my  left  hand  looae.  It  swung  me 
around  behind  the  train  and  I  fell."  In  the 
first  place  there  was  no  proof  that  the  j«-k 
was  anything  more  than  what  was  proper 
and  necessary  in  the  movement  of  the  train; 
but,  on  the  contrary,  the  plaintiff  himself 
states  that  '*they  were  puttbig  on  more  steam 
or  something  like  that,"  which  was  evidently 
the  propfflT  tiling  to  do  In  moving  the  train. 
In  the  next  place  the  relation  of  passenger 
had  never  been  established,  and  the  defend- 
ant was  not  under  any  special  obligation  to 
the  plaintiff.  Even  If  the  casual  conversation 
In  the  saloon,  between  iriaintlff  and  the  con- 
ducts, could  have  been  understood  as  an 
agre^CTt  to  tecelve  plaintiff  as  a  passoiger, 
which  It  was  not,  it  could  only  mean  that  he 
would  be  received  when  he  boarded  the  train 
In  a  proper  manner,  and  could  not  authorize 
him  to  remain  in  the  saloon  until  after  the 
train  bad  started,  and  then  mn  and  attempt 
to  board  It  while  It  was  In  motion.  There  Is 
nothing  in  the  evidence  to  show  that  any  in- 
vitation was  ^tended  to  him  to  hoard  the 
train  at  this  time,  or  even  Oiat  any  one  In 
chaise  of  the  train  had  any  knowledge  of  the 
fact  that  he  was  attempting  to  board  It 
Bv^  If  it  wore  proved,  which  It  was  not 
that  It  was  customary  for  the  caboose  to  t>e 
pulled  up  to  tbe  platform  fW  passeogers  to 
get  on,  while  a  fallme  to  do  so  might;  onder 
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some  drcmostaiices,  glre  a  paseeager  who 
wag  left  a  right  of  action,  yet  It  could  not 
justify  tbe  action  of  tbe  plalatUI  In  thta  ase. 
Jones  T.  B.  A  M.  B.,  168  Mass.  240,  and  note, 
39  N.  EL  1019:  HerrlU  t.  Bastern  B..  139 
Mass.  238,  1  N.  B.  648,  B2  Am.  Bep.  705; 
Spanngle  t.  0.  &  A.  R.  R.  Co.,  81  Dl.  App. 
460;  Schepers  v.  Union  Depot  By.  Co.,  126 
Mo.  665,  672,  674,  29  S.  W.  712;  McMnrtry  T. 
U.  N.  O.  ft  T.  By..  67  Hiss.  601,  7  Soutta.  401 ; 
Welieter  t.  Pitchborg  K,  161  Mass.  298,  37 
N.  B.  165,  24  L.  B.  A.  621;  Browne  Ball- 
load.  108  N.  a  84,  43, 12  S.  B.  968;  McLaren 
T.  Ala.  Hid.  By.,  100  Ala.  606,  14  Sontb.  406; 
N.  Bbmlngbam  By.  Go.  t.  Uddlcoat,  90  Ala. 
646.  662,  13  Sontb.  18.  It  results  tbat  tbe 
court  erred  In  refusing  to  glre  tbe  g«ieral 
cbarge  in  fSTCR*  of  tbe  defendant,  on  vrltten 
request 

The  judgment  of  the  court  Is  reversed,  and 
tte  cause  remanded. 

HcCLBIiLAN,  0.  3.,  and  TTSON  and  AN- 
DBB80N,  JJ..  concur. 


SHELTON  T.  STATE. 
(Supreme  Court  of  Alabama.   June  80,  ]005.) 

1.  FoBGEBT— Indictment. 

Where  a  writing  all^d  to  have  been 
forged  is  complete  on  its  face  and  purports  to 
impose  a  liability,  the  indictment  need  not  al- 
lege extrinsic  facta  to  ahow  its  validity  or  that 
another  might  be  injured  by  it. 

[EM.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  g  78.] 

2.  Saub— SiONina  Note  ab  Witnbss. 

One  attesting  a  note  a»  a  witness,  knowing 
the  maker's  name  bad  been  forged  to  it,  to 
gire  it  validity  as  a  binding  obligation  or  with 
mtent  to  injure  or  defraud  the  maker,,  la  guilty 
of  forgery. 

8.  SaHI— UTOBIHa    FOBOin  iRBTBUinNT— 

Khowlbdgb. 
An  Indictmoit  for  uttering  a  forged  note 
must   allege   defendant's   knowledge  of  the 

forgery. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  i  64.] 
4.  CBiicinAi.  Law— Afpiai<— ysBDiCT^lNSUT- 

FioiEnT  CourtT. 
Though  the  count  of  an  indictment  for  ut- 
tering a  forged  note  is  insufficient,  the  count  for 
forgery  being  sufficient,  and  there  being  e^i- 
dence  tending  to  establish  such  offense,  the 
verdict  and  judgment  thereon  will  be  referred 
to  aach  count. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  2099.] 

6.  Sahe>— Requested  Instbuctions— Ighob- 
iNG  Insueticient  Count. 
Charges  requested  by  defendant  should  not 
be  refused,  because  ignoring  a  count  of  the  In- 
dictment insufficient  to  support  a  conviction. 

Q,  SAMB— INSTBUCTION  NOT  TO  CONVICT. 

A  count  of  the  indictment  being  insufficient 
to  support  a  conviction,  defendant  la  entitled 
to  a  charge  that  the  jury  cannot  convict  under 
such  count. 

Appeal  from  Circuit  Court.  Dallas  County; 
Daniel  Partridge,  Ju^^ce. 

Spower  SbeltoD  was  convicted  of  forgery, 
and  an>MUfl.  Reversed. 


The  appellant.  Spencer  Sbelton,  was  tried 
and  c(mrlcted  of  forgery  of  a  promissory 
note.  Tt»  Indictment  contained  two  counts ; 
tbe  first  ^argln^  tbe  fwgray  of  the  name 
of  one  Tbsd  Cbestnnt  to  the  note,  wblcb 
was  set  ont  verbatim  In  tbe  Indictment,  and 
showed  the  name  of  Chestnut  as  signed  at 
tbe  lower  right  band  of  the  paper,  and  the 
name  of  tbe  defendant  signed  at  tbe  lower 
left  hand  thereof.  The  second  count  also  set 
out  tbe  note,  and  charged  that  the  defendant 
"did.  with  Intent  to  Injure  or  defraud,  utter 
and  publish  as  true,  a  falsely  made  or  forgea 
Instrument  In  wrltli^  In  words  and  ^ures 
as  follows,"  etc:  Then  were  demurrers  to 
tbe  Indictment^  but  It  Is  not  necessan^  to 
set  out  the  gnnmds  tbveof.  Upon  tbe  trial, 
Tbad  Chestnut,  whose  name  was  alleged  to 
have  been  forged  to  tbe  note^  testified  for 
the  state  that  he  did  not  sign  tbe  note  and 
did  not  autiiorlie  ai^  one  to  sign  It  tta  blm. 
■  and  tbat  be  could  not  write  his  name  Hla 
testimony  was  corroborated  by  another  wit- 
ness. Clan  WhltCi  tbe  payee  in  tbe  paper, 
testified  that  Chestnut  owed  him  the  amount 
of  tbe  note,  and  that  be  and  defendant  saw 
him  about  It.  and  be  agreed  to  give  the  note : 
that  he  bad  anothtf  parfy  to  fill  It  out. 
and  be  (witness)  idgned  Chestnut's  name 
thereto,  as  Chestnut  could  not  write,  and 
Chestnut  having  bis  hand  on  the  pendl  as- 
wltnesB  wrote  tbe  name;  that  defaidant 
wrote  bis  name  as  a  witness  to  the  signa- 
ture, and  had  no  Interest  In  the  debt  or  pa- 
per. He  was  corroborated  by  the  defendant, 
as  a  witness  In  his  own  behalf.  The  court 
refused  to  give  tbe  following  charges,  re- 
quested In  writing  by  the  defendant:  "(2) 
The  court  charges  the  Jury  that,  If  they  be- 
lieve the  evidoice  tbat  this  defendant  simply 
signed  the  paper  as  a  witness,  they  must 
acquit  blm.  (8)  The  court  charges  the  jury 
that,  If  they  believe  the  evidence  in  this  case, 
they  cannot  convict  the  defendant  under 
tbe  second  count  In  the  indictment  (4)  Be- 
fore you  can  convict  the  defendant  of  for- 
gery, yon  moat  believe  beyond  a  reasonable 
doubt  that  said  note  was  forged,  and  at  tbe 
time  of  said  forgery  this  defendant  signed 
bis  name  to  said  note  with  the  Intent  to  In- 
jure or  defraud  Tbad  Chestnut" 

Mass^  Wilson.  Atty.  Oen.,  for  the  State. 

TYSON,  J.,  The  Inatrument  set  out  in 
both  counts  of  tbe  Indictment  Is  a  promis- 
sory note,  purporting  to  impose  a  liability 
upon  Chestnut  as  a  maker.  By  the  express 
language  of  the  statute  a  promissory  note 
is  made  the  subject  of  forgery.  Section 
4719,  Code  of  1896.  Where  the  writing  al- 
lied to  have  been  forged,  or  uttered  after 
being  foiled,  is  eoinplete  on  Its  face  and  pur- 
ports to  impose  a  liability.  It  Is  not  neces- 
sary to  aver  extrinsic  facts  in  the  indict- 
ment to  show  Its  validity  or  that  anotber 
might  be  injured  by  it  Nor  Is  It  of  con- 
sequence whether  the  defendant's  signature 
on  the  note  was  Intended  as  a  maker  or  as 
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a  wltuees,  If,  with  the  Intent  to  Injure  or 
deCrandt  he  participated  In  foiling  Chest- 
naf  B  name  to  It  as  maker,  or  participated 
In  Its  being  nttered  knowing  hie  name  to 
have  been  forged  to  It  In  other  words,  If 
he  attested  the  note  as  a  witness,  knowing 
that  Chestnut's  name  had  been  foiled  to 
it,  for  the  purpose  of  giving  validly  to  the 
note  as  a  binding  obligation  or  with  the  In- 
tent to  Injnre  or  defraud  Chestnut,  he  would 
be  guilty  of  forgery. 

Nether  of  the  counts  were  subject  to  the 
demurrer  Interposed.  However,  It  must  be 
conceded  that  the  second  Is  fatally  defective 
In  falling  to  allege  defendant's  knowledge 
of  the  foi^ry  of  the  note,  and  therefore 
charged  no  oCF^ise.  Section  4719  of  the 
Code  of  1896;  Anderson  v.  State,  180  Ala. 
126.  80  South.  375.  But  as  the  first  count 
was  BUfflclent,  and  there  was  testimony  tend- 
ing to  establish  the  offense  charged  Id  it, 
the  verdict  and  Judgment  thereon  must  be* 
referred  to  that  count  Handy  t.  State,  Vil 
Ala.  18,  15,  2S  South.  1023. 

But  it  does  not  follow  from  this  that 
chaifies  refused  to  defendant  which  assert- 
ed correct  principles  of  law  end  were  not 
abstract  were  correctly  refused,  because 
they  Ignored  tbe  second  count  As  it  char- 
ged no  offense,  the  defendant  In  bis  request 
for  instructions  had  tbe  right  to  ignore  It 
altogether,  since  it  would  not  support  a  Judg- 
ment of  conviction.  This  being  true,  he  bad 
the  right  to  have  tbe  court  instruct  the 
Jury  that  th^  could  not  convict  him  under 
that  count  The  third  written  charge  re- 
quested by  defendant  should  have  beoi  given. 

Beversed  and  remanded. 

DOWDBLL.  SIMPSON.  AMDBBSON»  and 
DBNSON,  JJ^  concur. 


OAIiHOUN  V.  STATB. 
(Supreme  Court  of  Alabama.  Feb.  2, 1906.) 

1.  GBUaHU.  LA.W— l^IAL  OH  HOUDAT. 

It  Is  no  nound  of  obdecUon  to  a  conTictlm 
that  the  trial  was  on  a  legal  holiday,  holidays 
as  such  not  being  nonjudicial  days. 

[Bd.  Note. — For  cases  In  point  see  vol.  25, 
Gent.  Dig.  Holidays,  S  4.] 

2.  JuBOBS— Ahekdino  Shbbiit'b  RsruBN. 

Tbe  sheriff  may  be  permitted  to  amend  his 
return  so  as  to  spei^  the  truth  with  respetA 
to  certain  veniremen.' 

[Bd.  Note. — Tor  cases  in  pohit,  see  r<A.  Sl« 
Cent  Dig.  Jury,  i  801.] 

8.  Saw— Gbovnd  tob  OHAiunoi-OiBoinC' 

BTAKTIAL  BVIDBNCB. 
Under  Code,  S  5018,  providing  that  on  trial 
for  a  capital  or  penitentiary  offense  it  is  good 
caose  of  challenge  by  the  state  that  a  person 
thinks  that  a  conviction  should  QOt  be  had  on 
circumstantial  evidence,  it  is  ground  for  chal- 
lenge that  a  venireman  so  thinks,  whether  or 
not  the  case  will  depend  on  circumstantial  evi- 
dence. 

[Bd.  Nots.— For  cases  In  point  see  toL  St, 
Cent  IMS.  Jory,  |  4S7.] 


Appeal  from  Cltj  Court  «f  Montgomery; 
William  H.  Thomas,  Judge. 
George  Calhoun  anwals  from  a  oaTlctioa 

Joseph  Callaway,  for  appellant  Massey 
Wilson,  Att7.  Geo.,  for  the  Stata 

TTSON,  J.  There  Is  no  merit  In  the  ob- 
jection that  defendant  was  tried  on  Good 
Friday,  a  1^1  holiday.  Holidays  with  us 
are  not,  on  that  account  nonjudicial  days. 
Bobbltt  V.  State.  87  Ala.  91,  6  SootlL  878, 
and  cases  cited. 

The  court's  action  In  permitting  tbe  Bh<.*riff 
to  amend  his  return  so  as  to  speak  the  truth 
in  respect  to  venlrem^  Steele  and  Mclnnis 
was  entirely  proper.  On  an  inspection  and 
examination  of  the  original  venire  and  the 
sheriCTs  return  thereon,  which  has  been  certi- 
fied to  us.  we  are  of  tbe  (pinion  that  tbe 
court's  finding  with  respect  to  tbe  names  of 
Johnson  and  Crosby  was  correct  The  mo- 
tion to  quash  tbe  venire  was,  therefor^  prop- 
erly overruled. 

One  of  the  venlr^en,  upon  his  voir  dire 
examination  touching  his  quallflcatlai  as  a 
Juror,  stated  that  he  would  not  convict  In  a 
capital  case  on  circumstantial  evidence.  An- 
other stated  that  he  would  not  "hang"  on 
circumstantial  evidence.  The  conrt  sustain- 
ed a  challenge  for  cause  to  eacb  of  them  by 
the  state.  To  these  rulings  the  defendant 
excepted.  Whereupon  the  defendant  offered 
to  Ahow  that  the  evidence  In  tba  case  would 
not  be  drcumstantlal,  but  direct  The  court 
on  objection  by  tbe  prosecntor,  rtfused  to 
allow  this  to  be  done.  In  neither  of  these 
rulings  was  there  error.  Section  6018  of  ttn 
Code  provides  that  "on  the  trial  for  any 
off«ise  which  may  be  punished  capitally,  or 
by  Impriscmmmt  in  tba  penitentiary.  It  la  a 
good  cause  of  challenge  by  the  state  that  a 
person  thinks  that  a  oonrletitm  should  not  be 
had  on  drcumstantla:!  evidence."  The  ground 
of  challnge  baee  glvai  Is  absolute,  and  does 
not  depend  upoa  whether  the  evidmce  in  the 
case  will  be  direct  <x  drcnmstantlal.  If  It 
were  permissible  to  enter  i^on  HulI  Inquiry, 
tbe  cause  would  have  to  be  tried  twice— ine- 
Umlnarlly  by  the  trial  Judge,  In  ord»  to  as- 
certain the  qualification  oi  persniB  summoned 
as  Jurors,  and  thai  again  by  tin  Jury.  The 
statute  does  not  admit  of  such  a  eonstmction. 
This  question  arose  and  was  deeded  by  tbe 
Supreme  Court  of  Mississippi  in  Coleman  t. 
State,  69  Miss.  4S9.  The  court  said:  **It 
was  not  error  to  exdude  from  the  Jury  those 
who  were  unwllUng  to  convict  of  murder,  to 
he  followed  by  death  to  tbe  convict,  upon 
circumstantial  evidence.  •  •  •  ^lat 
the  case  did  not  depmd  on  drcumstantlal 
erld«M»  made  no  dlflwencsk  It  would  be 
unsafe  to  tolerate  audi  a  distinction.  It 
cannot  be  known  in  advance  In  any  case  how 
far  It  may  depend  on  circumstantial  evidence. 
The  oonotetency  of  Jurors  Is  not  determinable 
by  tbe  character  of  evidence  expected  to  be 
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Introdooed,  but  Igr  tb»  fltneM  or  unfltneaa  of 
tbe  Juror  with  respect  to  the  Btasdard  erected 
by  the  law  for  every  cbamcter  of  case."  The 
answers  of  tbe  yenlremoi  showed  that  they 
ware  not  competent  Jurors.  GrifBn  t.  State, 
90  Ala.  696,  8  Sonth.  em 
AlBnned. 

UcGLELLAN,  C  7^  and  SIMPSON  and 
AMDSRSON*  JJ.,  concur. 


BOLEN  V.  HOVBN. 
CSapreme  Goart  of  Alabama,  Feb.  9,  1005. 
On  Rehearing  June  80,  1906.) 

1.  Pbobatb  GouBt  —  Sau  or  Dbosdbht's 

LaBTD— JUBISDIOnOH. 

The  probate  coait  has  no  Jnrisdletlon  to 
sell  decedent's  lands  for  coats  of  admlnlstratloD 
or  a  debt  contracted  by  tbe  administrator. 

2.  Same— Application  bt  Administbatob. 

It  being  provided  bv  Code  1896,  1 158,  that 
application  for  sale  of  decedent's  real  estate  for 
paymeoC  of  debts  of  the  estate  mast  be  made  by 
tbe  administrator,  the  probate  court  acQnlres 
no  jorisdiction  \ta  application  by  another. 
8.  AppeaIi— Glaiu  not  Made  Bblow. 

It  not  appearing  that  the  record  of  proceed- 
ings In  the  probate  conrt  were  offered  in  evi- 
deoce  other  than  aa  a  manlment  of  title,  it 
cannot  on  appeal  be  (daimed  tbat  It  was  c(Hn- 
peteot  as  color  of  title,  and  therefore  error  to 
exclude  it. 

4.  REMAINDEBS — lilMTTATIOITB  —  A0AIT7ST  BS- 
UAnVDEBUEN. 

LlmilAtlona  do  not  commence  to  run  il^alnst 
remaindermen  till  termination  of  the  life  estate. 

[ISd.  Note.— For  eaaes  in  point,  see  vol.  42, 
Cent  Dig.  Banalnders,  {  lfl.T 

.^ipeal  from  drcnlt  Court,  Gla  Ae  County ; 
Ji^  GL  Anderson,  Judge. 

Actkm  by  Zedorab  Hoven  against  John  A 
BolOL  Judgment  fior  plalntlfl.  Defendant 
appeals.  Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellee,  Zedorab  Hoven, 
against  the  appellant,  John  A  Bolen.  Both 
parties  claimed  title  from  a  common  source; 
that  is,  one  Odoela  Stringer.  On  the  trial 
the  plaintiff  proved  that  she  was  the  only 
child  and  heir  of  Odosla  Stringer,  who  died 
In  1868,  leaving,  surviving  her,  her  husband, 
T.  9L  Stringer,  and  the  plaintiff ;  that  T.  B. 
Strli^^er  died  In  the  year  1902.  The  defend- 
ant offered  In  evldrace:  First,  an  applica- 
tion by  one  S.  J.  Parker  for  letters  of  ad- 
ministration de  bonis  non  on  the  estate  of 
Odoaia  Strli^ar,  showing  that  a  former  ad- 
ministrator, EL  H.  Du  Boee,  had  died,  leaving 
unadmlnlstered  assets  of  tbe  estate.  Second, 
an  order  of  tbe  probate  court  In  which  the 
administration  was  pending,  ordering  the 
sale  of  the  lands  in  controversy  for  jrayment 
of  the  d^ts  of  the  estate  of  Odosla  Stringer, 
which  ordOT  stated  that  It  was  based  on  the 
petition  IliOTefor,  filed  by  A  P.  Du  Bose,  the 
administrator  of  the  ahove-mentiODed  B.  H. 
Du  Boae.  8.  J.  Parker,  the  admlnletratw 
de  bonla  mm.  Is  recited  to  have  appeared  and 
moved  that  the  order  of  sale  be  granted. 


Defendant  also  offered  In  evidence  the 
statement  filed  by  Parker  on  bis  final  set- 
tlement, which  showed  tbe  only  debts  paid 
by  blm  out  of  tbe  proceeds  of  such  sale 
were  taxes  on  the  property  since  his  appoln^ 
ment  and  the  costs  of  tbe  administration. 
Also  {I  deed  made  under  such  orAer  to  (me 
John  S.  Moore,  and  mesne  conveyances  from 
him  to  the  defendant  The  court  held  tbe 
probate  proceedings  and  deed  under  them  to 
be  void,  and  excluded  them.  Tbe  defend- 
ant offered  evidence  showing  adverse  pos- 
session by  him  and  predecessors  In  title 
since  the  above  deed  to  Moore.  There  were 
verdict  and  Judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Mallory  ft  Mailory,  John  I.  Graham,  and 
McLeod  &  Vaughan,  for  appellant  Maas^ 

Wilson,  for  appellee. 

DOWDBUU  J>  This  Is  a  statutory  action 
In  the  nature  of  ejectment  The  plaintiff 
and  defendant  both  claimed  title  to  the  land 
In  question  from  a  common  source.  The 
plaintiff,  appellee  here,  rested  her  claim  of 
title  upon  the  fact  tbat  she  was  sole  heir 
at  law  pf  the  party,  who  was  the  com- 
mon source.  The  defendant  appellant  here, 
sought  to  show  title  throngh  administration 
proceedings  bad  in  the  probate  court  of  tbe 
estate  of  plaintiff's  ancestor  and  mesne 
conveyances,  thereunder.  These  proceedings 
bad  in  tbe  probate  court  as  well  as  the 
mesne  conveyances,  were  excluded  from 
evidence  on  the  plalntifTs  objectI<ms,  and 
these  are  the  rulings  now  complained  of  as 
«Tor. 

It  Is  well  settled  that  the  probate  court 
has  no  Jurisdiction  to  sell  the  lands  of  an 
estate  for  the  costs  of  an  administration  or 
for  a  debt  contracted  by  the  administrator. 
Beadle  v.  Steele,  86  Ala.  418,  6  Sonth.  160, 
and  authorities  there  cited.  The  records  of 
the  probate  court  which  were  offered  in  evi- 
dence failed  to  show  that  said  court  had  ever 
acquired  Jurisdiction  of  the  sate  of  the  lands 
of  the  decedent's  estate,  and  all  proceedings, 
therefore,  had  thereunder  were  void.  As 
no  title  could  pass  by  such  void  proceedings, 
the  court  committed  no  error  in  excluding 
the  same  from  the  evidence  on  the  objection 
of  plaintiff. 

It  does  not  appear  from  the  record  that 
these  proceedings  had  in  tbe  probate  court 
as  well  as  the  several  conveyances  under 
them,  were  offered  in  evidence  otherwise  than 
as  muniments  of  title.  It  is  here  argued  that 
the  evidence  was  competent  and  admissible 
as  color  of  title,  but  it  does  not  appear  that 
it  was  offered  as  such. 

The  undisputed  facts  show  that  the  plaln- 
tifiTs  Interest  was  that  of  a  remainderman, 
and  that  she  instituted  her  suit  for  the 
recovery  of  tbe  possession  of  tbe  land  In  ques- 
tion within  a  few  months  after  the  death  of 
the  life  tenant  Until  the  tfirmlnatloD  of  the 
life  estate  the  remainderman  bad  no  right 
of  action  for  the  recovery  ot  the  p0Bsessi<» 
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of  tbe  land.  The  statute  of  limitations  can 
never  run  against  tlw  remainderman  dtiring 
the  existence  of  the  life  estate,  tor  the  reason 
that  no  cause  or  right  of  action  Is  in  the 
remainderman,  nor  can  there  be  any  adverse 
possession  as  to  him  for  like  reason.  Th«« 
can  be  no  ouster  of  a  remainderman,  who 
tias  neither  tbe  possession  nor  right  of 
XK>88e8sloD,  during  life  of  the  life  tenant. 
Pickett  V.  Pope,  74  Ala.  122;  Edwards  v. 
Bender,  121  Ala.  77.  25  South.  1010;  Wash- 
ington, Adm'r,  V.  Norwood.  128  Ala.  388,  30 
South.  40n,  aud  authorities  there  cited. 

Tbe  case  at  bar  is  distinguishable  from  the 
case  of  Woodstock  Iron  Co.  t.  Fullenwider, 
87  Ala.  584.  6  South.  197.  13  Am.  St  Rep.  73. 
relied  on  by  appellant  In  the  case  before 
□8  there  Is  nothing  upon  which  to  Invoke  the 
doctrine  of  equitable  estoppel,  and  no  appli- 
cation of  tbe  proceeds  of  sale  of  land  to  the 
payment  of  debts,  etc.,  as  was  the  case  in 
Woodstock  Iron  Co.  v.  Fullenwider.  We  are 
not  to  be  understood,  In  what  we  have  said 
In  differentiating  the  present  case  from  the 
Woodstock-FuUenwider  Case,  as  reaffirming 
or  recommitting  ourselves  to  the  doctrine 
there  laid  down.  , 

As  the  defendant  was  unable  to  trace  title 
back  to  the  common  sourcp  from  which  the 
bill  of  exceptions  states  that  both  plaintiff 
and  defendant  claimed  right  and  title,  no 
reversible  error  was  committed  In  excluding, 
on  plalntifTs  objection,  the  subsequent  mesne 
conveyances  offered  by  defendant  We  find 
no  error  In  the  record,  and  the  Judgment 
will  be  affirmed. 

Affirmed. 

McCLELLAN,  C.  J.,  and  HARALSON 
and  DENSON,  JJ.,  concur. 

On  Application  for  Rehearing. 

PER  CURIAM.  It  Is  Insisted  In  argument 
by  counsel  on  application  for  rehearing  In 
this  case  that  tbe  petition  filed  in  the  probate 
court  for  tbe  sale  of  the  land  In  question  con- 
tained all  of  the  necessary  averments  as  to 
Jurisdiction.  The  petition  in  fact  Is  not  set 
out  In  tbe  record,  but  is  only  referred  to  In  a 
subsequent  order  granting  a  motion  made  by 
an  administrator  de  bonis  non  to  sell  tbe  land 
under  the  petition  referred  to.  But  be  this 
as  It  may,  and  conceding  that  tbe  averments 
as  to  tbe  Jurisdictional  facts  of  Indebtedness 
and  Insufficiency  of  personal  property  to  pay 
debts  were  sufficient.  It  affirmatively  appears 
that  the  petition  was  not  filed  by  tbe  ad- 
ministrator of  the  estate  of  Odosla  Stringer, 
deceased,  but  by  one  A.  P.  Du  Bose,  adminis- 
trator of  the  estate  of  E.  H.  Du  Bose,  deceas- 
ed, who  was  In  bis  lifetime  administrator  of 
the  estate  of  Odosia  Stringer,  deceased.  To 
give  the  probate  court  Jurisdiction  to  sell 
land  of  the  deceased,  tbe  petition  must  be 
filed  by  the  administrator  of  the  estate  of  tbe 
deceased.  This  Is  tbe  first  and  essential 
step  In  the  order  of  Jurisdiction,  and  with- 
out this  Jurisdiction  no  valid  order  conld  be 


made  In  the  premises  by  the  court  It  la  a 
8elf-evid«it  proposition  that  no  valid  Judg- 
ment can  be  rendered  until  after  Jurisdiction 
has  been  acquired.  The  order  for  the  sale 
of  the  land  affirmatively  shows  that  the  court 
was  without  Jurisdiction  to  make  it  It 
carries  its  death  warrant  on  Its  face.  The 
statute  Is  mandatory.  It  says  the  applica- 
tion for  tbe  sale  of  lands  must  be  filed  by  tbe 
administrator.    Section  158,  Code  1806. 

The  application  for  rehearing  must  be 
denied. 


SADLEB  et  al.  v.  JEFTEBSON  et  at 
(Supreme  Ckmrt  of  Alabama.  Jane  SO^  1906.) 

1.  MOBTOAOBS  —  AOCOUKTINO  —  APPLICATION 
OF  PATMENTS. 

lo  a  suit  by  mortgagors  for  an  accounting, 
complainants  alleging  that  they  are  ready  and 
willing  to  pay  any  amount  which  may  be  found 
due  on  tbe  mortgage,  it  is  Immaterial  whether 
an  alleged  agreement,  after  a  settlement  as  to 
the  balance  doe  on  tbe  mortgage,  that  the  mort- 
gagors shoald  continue  to  occupy  and  cultivate 
the  lands  at  a  rental  of  a  certain  amount  per 
year,  said  rents,  less  Interest  on  the  balance 
and  the  taxes  paid  by  the  mortgagee,  to  be  ap- 
plied to  jwyment  of  tbe  mortgage  debt  had  a 
consideration  or  was  a  binding  agreement  as  It 
amounts  to  nothing  more  than  the  law  would  do. 

2.  Saice— Deed  bt  MoBTOAaia. 

A  deed  by  a  mortgagee,  though  he  is  not  in 
possession  of  the  premises,  operates  not  only  as 
a  conveyance  of  the  legal  title,  but  also  as  an 
assigtyneat  In  equity  of  the  mortgage  debt 

[Ed.  Note. — For  cases  in  point  see  vcL  86. 
Cent  Dig.  Mortgages,  SS  611-614,  110&] 

8.  Sauk— Sauk  atxve  Convitamci  bt  Mobt- 

OAQEE. 

Sale  under  a  mortgage  by  tbe  mortgagee 
after  be  has  conveyed  all  hu  interest  la  void. 
4.  Landlobo  and  Tenant— Denial  of  Land- 

loed's  Title. 
The  rule  that  a  tenant  may  not  deny  the 
landlord's  title  only  i^pUes  to  the  title  at  the 
IncepUon  of  the  tenancy. 

[Ed.  Note.— For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  If  163,  1G5, 
176.] 

6.  Same  — The  Relation — OoODPAHOir  bt 
Mobtqagobs. 
The  relation  of  landlord  and  tenant  does 
not  exist  where  it  is  agreed  that  the  mortgagors 
shall  occupy  and  cultivate  the  land,  paying  the 
mortgagee  $300  a  year,  all  of  it  over  the  Interest 
On  the  mortgage  debt  and  taxes  paid  by  the 
mortgagee  to  be  apidied  on  such  debt,  though 
the  I3W  is  called  '^nt" 
6.  MoBTOAQES — Accounting — Pabties. 

In  a  suit  by  a  mortgagor  for  an  accountiog, 
tbe  mortgagee,  to  whom  some  of  the  payments 
were  made,  as  well  as  the  person  to  whom  he 
assigned  tbe  mortgage  and  to  whom  snhsequent 
payments  were  madi^  is  a  proper  party  de- 
fendant. 

Appeal  ftom  Chancery  Court,  Uarengo 
County ;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  r^rted." 

Suit  by  James  Jefferson  and  another 
agalust  J.  M.  Sadler  and  otbOB.  Decree 
for  complainants.  Defendants  anneal  Af- 
firmed. 

The  bin  in  this  cauM,  for  an  accounting 
and  redemption  ot  -certain  landa  from  the 
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operatioii  of  a  mortgage,  was  filed  b7  the 
appellees,  James  Jefferson  ajid  John  Swaine, 
against  J.  M.  Sadler,  C.  B.  Bailey,  and  the 
British  &  Am^can  Mortgage  Company,  Lim- 
ited. The  allegations  were  to  the  effect 
that  the  complainants  bad  executed  a  mort- 
gage on  the  lands  described  In  the  bill  to  the 
defendant  J.  M,  Sadler;  that  after  the  law 
day  of  the  mwtgage  said  Sadler  demanded  a 
settlement,  when  a  balance  due  was  agreed 
iqmn  and  an  agreement  made  between  them 
that  the  oomplalnants  should  hare  time  to 
pay  the  balance  due,  and  should  continue  to 
occupy  and  cultivate  the  lands  at  the  stipu- 
lated rraital  of  ¥300  per  annum ;  that  the  said 
rents,  less  Interest  on  aaid  balance  and  taxes 
due  and  paid  by  Sadler  on  said  lands,  should 
be  applied  to  the  payment  of  said  balance 
due  on  said  mortgage  debt;  and  that,  when 
the  said  debt  was  thus  discharged,  the  aald 
mortgage  should  be  satisfied  and  orator's 
title  to  said  land  clear.  It  was  furOier  aver- 
red that  after  several  payments  of  such 
sums  named  in  the  agreement  to  Sadler,  he 
by  warranty  deed  in  wdinary  form  conveyed 
the  premteea  to  the  defendant  0.  B.  Bail^ ; 
that  after  such  deed  the  complainants  con- 
tinued to  make  such  payments  to  said  Ball^, 
and  he  also  tocSt  poasessltm  of  and  cultivated 
a  part  of  the  premises;  that  said  Bailey 
then  borrovred  a  sum  of  mon^  ftum  the 
British  ft  American  Mortgage  Company,  Lim- 
ited, and  to  secure  the  loan  executed  to  it 
a  mortgage  upon  the  premises  described  in 
the  bin.  It  was  averred  that  the  paymrats 
tM»  made  1^  the  complainants,  t<^ther  with 
a  reasonable  rental  value  for  the  lands  oc- 
cupied by  Ballot  were  more  than  suffidoit 
to  satis^  and  discharge  the  mortgage  debt 
It  was  also  awred  that  after  the  convey- 
ance by  Sadler  to  Bailey  there  was  an  atr 
tempted  fweclosure  of  the  mortga^,  where- 
in Sadler,  as  mortgagee,  made  advertisement 
of  sate,  and  also  a  sale  of  the  lands,  and,  as 
mortgagcee,  conveyed  the  same  to  the  defend- 
ant Bailey,  who  was  thp  purchase  at  said 
sale.  The  defendants  separately  moved  to 
dinnlss  the  bill  for  want  of  equity,  and  de- 
murred thereto.  The  motions  and  demurrers 
were  overruled,  and  therefKm  th^  take  tbla 
appeal. 

William  Cunnfnghame,  for  appellants.  Tay- 
lor, Woolf  &  Hearln,  for  appellees. 

SIMPSON,  J.  The  bill  shows  that  the 
appellees,  Jefferson  and  Swalne,  who  were 
complainants  below,  executed  a  mortgage  to 
the  appellant  Sadler,  who  was  one  of  the 
respondents  below;  that  a  settlement  was 
had  In  the  fall  of  1897,  which  showed  a  bal- 
ance due  by  said  complainants  of  $1,470. 
Complainants  admitted  this  settlement  to  be 
correct  *nd  ratify  it  in  the  bill,  bat  they 
aver  that  at  the  time  such  settlement  was 
made  it  was  sgreed  that  If  they  "accepted 
said  settlement  they  should  have  time  to  pay 
said  balance:  that  orators  should  contlnoe 
to  occupy  and  cultivate  the  said  lands  at 


the  stipulated  rental  of  $30^  per  annum ;  that 
the  said  rents,  less  Interest  on  said  balance 
and  taxes  due  and  paid  by  Sadler  on  said 
lands,  should  be  applied  to  the  payment  of 
said  balance  due  on  said  mortgage  debt ;  and 
that,  when  said  debt  was  thus  discharged, 
the  said  mortgages  should  be  satisfied,  and 
orators'  title  to  said  IknA  clear.** 

As  the  prayer  of  the  bill  Is  for  an  account- 
ing, and  the  complainants  allege  that  they 
are  ready  and  willing  to  pay  any  amount 
which  may  be  found  due  on  said  mortgage. 
It  la  immaterial  whether  there  was  any  con- 
sideration for  said  contract,  or  whether  it 
amounted  to  a  binding  obligation  at  all  or 
not;  for,  outside  of  the  Indefinite  agre^ent 
I  that  tbey  should  have  time  (without  spedfy- 
]  Ing  how  mudi  time),  the  remainder  of  the  so- 
i  called  agreement  was  nothing  more  than  the 
application  of  payments,  after  deducting  the 
interest  and  taxes,  to  the  payment  of  the 
mortgage  debt  which  would  be  the  regular 
course  without  any  agreement  The  deed 
from  Sadler  to  Bailey  of  October,  1900,  oper- 
ated, not  only  as  a  conveyance  of  the  leg^l 
title,  but  as  an  assignment  In  equity  of  the 
mortgage  debt  Hooper  &  Nolen  v.  Birch, 
138  Ala.  423,  35  South.  861;  Welsh  v.  Phll- 
I  Hps.  54  Ala.  309,  25  Am.  Bep.  679 ;  Taylor  v. 
I  A.  ft  M.  Association,  68  Ala.  229;  Cook  v. 
Parham,  63  Ala.  456.  This  question  was 
very  tboroughly  considered  in  the  Welsh 
Case,  supra,  which  has  been  followed  by  suc- 
ceeding cases  and  is  supported  by  other  au- 
thorities.    1  Jones  on  Mortgages,  t  808. 

The  appellants  insist  that  the  foregoing 
cases  do  not  apply,  because  in  them  the  mort- 
gagees who  conveyed  were  in  possession  of 
the  premises.   The  declBlona  are  not  based 
upon  any  peculiar  efficacy  of  the  possession 
of  the  land  in  transferring  In  equity  the  mort- 
gage debt    In  the  Welsh  Case,  Chief  Justice 
Brickell  says:    "If  the  mor^gor  Is  per- 
I  mitted  to  remain  In  possession,  he  is  the  mere 
j  tentant  at  will  of  the  mortgagee."   Page  314 
I  of  54  Ala.  (25  Am.  Rep.  679).    So  that  his 
possession  would  really  be  the  possession  of 
the  mortgagee.    In  the  Cook  Case,  supra, 
the  parties  who  made  the  conveyance  as 
mortgagees  were  not  In  possession.   Yet  Chief 
Justice   Brickell    says :   "The  conveyance 
by  the  heirs  or  devises  of  Scott   •   •  • 
would  In  a  court  of  equity  operate  an  assign- 
ment of  the  debt  secured  by  the  mortgage." 
Page  461  of  63  Ala.    It  results,  then,  that 
Sadler  having  conveyed  away  all  of  his  in- 
terest, the  advertisement  and  sale  of  the 
!  premises  under  the  mortgage  should  have 
been  by  bis  vendee.  Bailey,  and  not  by  him. 
j  Consequently,  the  advertisement  and  sale  by 
I  Sadler  were  void.   It  results,  then,  when 
I  Bailey  purchased  from  Sadler  with  notice, 
I  he  simply  held  the  land  as  mortgagee,  sub- 
;  Ject  to  the  equity  of  redemption  In  the  com- 
;  plalnants,  and,  when  the  British  ft  Amerl- 
j  can  Mortgage  Company  took  the  mortgage 
I  from  Bailey,  with  all  the  previous  mortgages 
1  and  deeds  on  record,  showing  Juat  what'  hla 
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title  was,  they  took  It  with  Dotlce  of  all  the 
equities  of  complainants. 

It  is  claimed  by  appellante  that  the  com- 
plainants In  the  bill  are  estopped  from  set- 
ting  up  the  claim,  becauae  they  were  tenants 
of  the  respondent  Bailey  and  could  not  deny 
the  title  of  their  landlord.  This  principle 
Is  undoubtedly  correct  with  reference  to  the 
title  of  the  landlord  at  the  inception  of  the 
tenancy;  but  It  does  not  apply,  where  the 
"landlord's  title  has  expired  or  been  extin- 
guished, either  by  operation  of  law  or  Ills 
own  act,  after  the  creation  of  the  tenancy," 
or  "when  there  Is  a  change  In  the  conditioa 
of  the  landlord's  title  for  the  worse  after  the 
tenant  enters  into  his  contract"  Davis  t. 
Williams,  130  Ala.  630,  534,  SO  South.  4SS, 
54  L.  B.  A.  749,  89  Am.  St  Rep.  56 ;  Farrls 
A  McCurdy  t.  Houston,  74  Ala.  162,  168.  So 
that  even  if  it  were  true  that  the  complain- 
ants were  the  tenants  of  the  respondents, 
yet  under  the  averments  of  the  bill,  all  In- 
terest of  said  respondents  was  to  cease  upon 
the  payment  of  the  sum  of  money  due  on  the 
lands,  which  the  bill  alleges  has  been  paid. 
The  above  case  of  Davis  v.  Williams  is  made 
the  subject  of  a  lengthy  and  able  note  in  88 
Am.  St  Rep.  64,  in  which  the  above  principle 
Is  Indorsed  (page  76),  and  it  is  also  further 
stated  that  the  tenant  of  course,  is  "not 
estopped  to  show  that  the  relation  does  not 
exist" ;  citing  People  v.  Hewlett  76  N.  Y.  674. 
Also,  "where  the  relation  does  not  in  fact 
exist,  the  gratuitous  payment  of  rent  will 
not  estop  one  in  possession  of  real  estate 
from  showing  the  true  character  In  which 
he  holds."  Page  65.  Also,  "the  tenant  may 
show  Just  what  his  relationship  to  the  land- 
lord originally  was,"  and  even,  where  he  has 
made  a  conveyance  of  the  land,  "may  show 
It  was  intended  to  operate  as  a  mortgage, 
•  •  •  and  where  a  grantor  of  land  agrees 
to  pay  rent  without  prejudice  to  Ills  rights, 
pending  the  hearing  of  a  suit  *  *  •  the 
continued  occupancy  and  payment  of  rent 
will  not  estop  him  from  asserting  title  In  him- 
self against  the  lessor"  (pages  109, 110) ;  cit- 
ing Sartwell  v.  Young,  126  Mich.  304,  86  N. 
W.  729.  See,  also,  Sbelton  v.  Carrol,  16  Ala. 
148,  and  Randolph  v.  Carlton,  8  Ala.  607.  In 
the  present  case,  whether  the  so-called  agree- 
ment at  the  time  of  the  settl^ent  was  or 
not  sufficiently  definite  and  supported  by  a 
sufficient  consideration  to  form  a  binding 
contract,  the  allegations  of  the  bill  show 
that  the  mortgage  was  never  canceled,  and 
that  the  agreement  or  understanding  between 
the  parties  was  not  a  lease  at  all.  but  merely 
a  method  of  adjustment,  by  which  the  mort- 
gage debt  was  to  be  paid.  The  mere  fact 
that  they  called  the  $300,  which  was  to  be 
paid  annually,  "rent"  did  not  create  the  re- 
lation of  landlord  and  tenant  in  the  face 
of  the  further  agreement  that  this  amount 
was  to  be  credited  on  the  amount  due  on  the 
mortgage.  This  is  clearly  shown  by  the  al- 
l^tlon  that  notwithstanding  Bailey  baa 


occupied  and  cultivated  a  part  of  the  land 
himself,  yet  the  complainants  have  contlnuud 
to  pay  the  same  amount  annually,  and  have 
told  lilm  every  time  to  credit  It  <m  Hie  mort- 
gage. 

Sadler  is  a  proper  party  defendant  as  one 
of  the  parties  who  held  the  property  In  suc- 
cession, and  from  whom  an  accounting  Is 
claimed  for  the  payments  which  he  rec^ved, 
and  which  it  is  claimed  should  be  credited 
on  the  mortgage.  The  bill  is  single,  and 
not  multifarious,  seeking  only  the  redemp- 
tion and  the  proper  application  of  credits 
on  the  mortgage. 

The  decree  of  the  court  is  affirmed. 

McGLELLAN,  C.  J.,  and  TYSON  and 
ANDERSON,  JJ.,  concor. 


MAXWELL  v.  STATE. 
(Supreme  Court  of  Alabama.  June  SO,  1906.) 

1.  Weapons— OuBTiNa  Ooncuud  Weapons 

— JOSTIPIOATIOR. 

Where  one  cbaiged  with  carrying  a  con- 
cealed weapon  had  good  groniid  to  appmend  an 
attack  at  the  time  and  place  of  carrying  it  the 
jury  may  consider  tbe  &ct  in  Justification  or  in 

mitigation. 

[Ed.  Note. — For  cases  in  point  sw  vol.  48, 
CenL  Dig.  Weapons,  S  17.] 

2.  Saub— Evidence— iNSTBncTions. 

Where,  on  a  trial  for  carrying  concealed 
weapons,  the  evidence  showed  tbtt  a  person  bad 
made  threats  against  accused,  and  that  accused 
was  a  mail  carrier  and  oblig^  to  pass  and  re- 
pass the  house  of  such  person,  who  lived  about 
10  miles  from  the  town  in  which  accused  waa 
charged  with  committing  the  offense,  Instmc- 
tions'  that  if  accused  bad  reasonable  gTOonds  to 
apprehend  an  attack  from  such  person  while  in 
the  performance  of  his  duties,  the  jury  should 
consider  the  same  In  Justification  or  in  mitiga- 
tion, though  be  was  not  In  danger  in  the  town 
in  which  the  offense  was  oomndtted,  were  prop- 
erl7  refused. 

8.  Save— PuHismcBNT— AuTHOBiTT  of  Jubt. 

Under  tbe  statute  punishing  the  offense  of 
carrying  a  concealed  weapon  by  a  mlninom  fin*, 
of  SSO^  and  providing  that  dehndant  may  give 
evlduice  that  he  had  good  reason  to  apprehend 
an  attack,  whicb  the  Jur^  may  consider  in  mit- 
igation, a  jury  may  consider  tiie  evidence  show- 
ing that  defendant  had  good  reason  to  appre- 
head  an  attadt,  and  Impose  a  line  less  than  the 
minimum  fixed  In  the  statnta. 

Appeal  from  ClTcnlt  Oonrt,  Jatikson  Goun- 
ty;  A  H.  Atoton,  Judge. 

Jcrtm  Maxwell  waa  ctmvteted  ct  carrying 
concealed  weapons,  and  he  appeals.  Af- 
firmed. 

On  the  trial  tbe  state  Introduced  evidence 
showing  the  carrying  by  defendant  of  a 
concealed  pistol  In  the  town  of  Stevenson, 
Jackson  county.  The  defendant  Introduced 
evidence  showing  that  one  J.  H.  Cameron, 
a  day  or  two  before  tbe  offense  charged, 
had  made  threate  against  the  life  of  the 
defendant  whicb  threats  bad  been  commoni- 
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vated  to  Um;  ttiat  defendant  was  a  mall 
carrier,  and  that  his  duties  as  bw±  made 
It  neceBsary  for  blm  to  dally  pass  and  re- 
pass the  house  of  said  Cameron,  who  lived 
nine  or  ten  miles  from  Stevenflon.  In  Its 
ceneral  charge  to  the  Jury  the  court  said: 
**If  the  defendant,  at  the  time  of  canrliiS 
the  pistol  concealed  tm  his  person,  had  sood 
reascm  to  apprehend  an  attadc  from  the  man 
Cameron,  then  yoa  may  consider  such  fact. 
If  shown  by  tbo  evidence,  ^tber  In  jnstlflca- 
tlon  of  the  offoise  or  In  mitigation  of  the 
punishment  as  yon  may  determine.  To  be 
good  dther  in  Justlflcation  or  mitigation.  It 
must  appear  that  the  deftaidant  had  good 
ground  to  apprdiend  an  atta^  at  the  time 
and  place  of  carrying  the  plBtol  so  conceal- 
ed." Tba  comrt  also  refused  to  gin  written 
cha^^es  requested  by  the  defendant  as  fol- 
lows: **(1)  If  the  defendant  had  good  rea- 
scm to  apiwehend  an  attadk  frmn  Cameron 
on  meeting  np  with  him,  that  the  defendant 
was  carrying  the  mail  from  his  home  to 
Stevenson,  a  distance  of  abont  ten  miles, 
and  In  going  and  returning  each  day  he  pass- 
ed the  home  of  Cameron,  and  he  was  found 
with  a  pistol  In  Stevenson  while  on  one  of 
his  dally  trips,  then  the  jmry  may  cooalder 
such  testtanony  in  Justlflcation  or  mitigation 
of  the  oflbnae.  (2)  If  the  defendant,  In  car- 
rying the  mall  from  Stevmson  bade  home, 
had  good  reason  to  apprehmd  an  attaA  en 
route,  and  he  was  about  to  return,  it  wouUl 
not  necessarily  follow  ttat  he  dwuld  be  In 
danger  while  In  Stevoison,  In  order  to  justi- 
fy or  mitigate  the  offense." 

Yirgll  Booldin,  for  appellant  Mass^ 
Wilson  and  John  F.  I^octor,  fbr  the  State. 

DOWDELL,  J.  The  portion  of  the  oral 
chai^  of  the  court  excepted  to  by  the  de- 
fendant was  free  from  error.  So,  too,  the 
refusal  of  the  court  to  give  written  charges 
1  and  2  requested  by  the  defendant  was  free 
from  error.  Eslava  v.  State,  4&  Ala.  S6S; 
Chatteaux  v.  State,  62  Ala.  88& 

The  minimiiTn  fine  for  the  offense  of  carry- 
ins  A  conoealed  pistol  is  fSO.  The  statute 
<section  4^,  Cr.  Code  1896),  however,  pro- 
Tides:  "But  the  defendant  may  give  evi- 
dence that,  at  the  time  of  carrying  the  weap- 
on concealed,  be  bad  good  reason  to  appre- 
hend an  attack,  which  the  jury  may  con- 
sider In  mltipition  of  the  punishment  ot 
Justification  of  the  alleaae.*'  The  Jury  by 
their  verdict  under  the  evidence,  fixed  the 
fine  in  the  present  case  at  $26.  This  was 
tevorable  to  tb»  defoidant  and  In  mitigation 
of  his  punishment  and  they  were  authorized 
to  do  so  under  the  above  provision  contained 
In  the  statute,  although  less  than  the  mini- 
mum fine  of  ISO.   Bass  v.  State,  6S  Ala.  106. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  will  be  aflBrmed. 

McCLELLAN,  a  J.,  and  ANDERSON  and 
DENSON,  JJ.,  concur. 


CROOK,  Probate  Judges  t.  GOMMISSION- 

EBS'  COUBT  OF  CALHOUN  COUNTY. 
(Sopreme  Court  of  AlshawB.  Jane  80^  190K.) 
1.  Couhths  —  ExpinsEs  -~  AixowAncBS  to 

PaOBATS  JUDOB— POSTAOX. 
The  word  "statfoDery,"  !□  Code  1806,  i 
8884,  Drovidlng  that  the  Judge  of  probate  must 
be  allowed  reasonable  e^wnm  for  "suitable 
books,  statioDery,  *  *  •  to  be  paid  for  by 
the  couDtr/'  does  not  Include  postage  used  by 
the  Judge  in  his  offldal  capacity. 

Appeal  frmn  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Judge. 

"To  be  ofllcially  r^rted." 

Petlthm  for  mandamus  by  E,  F.  Crook, 
Judge  of  probate^  against  the  commissioners* 
court  of  Calhoun  county  to  compel  respond- 
ent to  purchase  postage  for  dte  use  of  said 
Judge  of  probate  in  bis  official  correq;»ond- 
ence.  From  a  Judgment  denying  the  peti- 
tion, the  petitioner  appeala.  Affirmed. 

H.  D.  McCarty  and  H.  D.  Merrill,  for  ap- 
pellant Knox,  Acker  A  Blackmon,  for  ap- 
pellee. 

DENSON,  J,  Section  8884  of  the  Code 
of  1896  la  In  this  language:  "The  Judge  of 
probate  must  be  allowed  reasonable  expenses 
for  suitable  boiAs,  stationery,  and  a  seal 
of  office,  to  be  paid  by  the  county."  The 
question  Involved  in  this  controversy  is: 
Are  postage  stamps  Included  In  the  term 
"stationery"  as  it  Is  used  in  the  statute,  so 
that  they  must  be  fumlBbed  at  the  expense 
of  the  county  to  tbe  Judge  of  probate  for 
use  In  his  official  correepondence.  "As  a 
general  rule  the  words  of  the  statute  are 
to  be  taken  In  their  ordinary  and  popular 
sense,  nnlesa  it  plainly  appears,  from  ttae 
context  or  otherwise,  that  tiiey  were  used 
in  a  different  sense."  Lewis'  Sutherland, 
Statutory  Construction,  vol.  2  (2d  Ed.)  i 
S90 ;  Harrlsott'8  Case,  102  Ala.  170,  16  South. 
663;  Lehman,  Durr  &  Co.  r.  Robinson,  60 
Ala.  219.  The  word  "stationery"  Itself  IB 
indeterminste.  Webster  defines  stationery  to 
be  "such  articles  aa  are  usually  sold  by  sta- 
tioners, as  paper.  Ink,  quills,  pais,  blank 
books,  etc."  The  Standard  defines  It  to  be 
"writing  materials  In  general,  including 
paper,  envelopes,  blank  bocfts,  pens,  Ink,  etc. : 
a  term  of  somewhst  Indefinite  extent  some 
times  restricted  to  note  paper  and  envelopes : 
as,  'His  stationery  bears  a  crest*"  Stand- 
ard Dictionary.  "Under  tbe  name  of  'sta- 
tionery* are  embraced  all  writing  materials 
and  Implements,  together  with  tbe  numer- 
ous appliances  with  the  desk  and  of  mercan- 
tile and  commercial  offices.  In  addition  to 
Uie  use,  the  term  'fancy  stationery'  covers 
a  miscellaneous  assembly  of  leather  and 
other  goods,  such  as  pocketbooks.  bags,  card 
cases,  and  many  kindred  articles,  which  can- 
not be  classified.'*  Americanised  Encyclo- 
pedia Brltannlca,  vol.  0,  p.  6666.  f 

From  an  etymological  point  of  view,  It 
would  seem  the  word  has  no  connection  with 
postage,  and  a  stationer  today,  or  one  who 
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sells  Btatlonery,  la  not  supposed  to  carry 
postage  stamps  in  his  stock.  The  natural 
Import  of  words  Is  tbelr  literal  sense,  but 
this  may  be  varied  to  give  eflfect  to  the  funda- 
mental purpose  of  a  statute.  And  the  mere 
literal  construction  of  a  section  in  a  statute 
ought  not  to  prevail,  if  !t  is  opposed  to  the 
Intention  of  the  l^lslature  apparent  by  the 
«tatute.  2  Sutherland  on  Construction  of 
Statutes,  SS  374.  376.  It  has  been  held  that 
In  the  construction  of  statutes  a  word  which 
has  two  slgnlflcationa  should  ordinarily  re- 
ceive that  meaning  which  is  generally  given 
to  it  In  the  community.  Favers  v.  Glass, 
22  Ala.  621,  58  Am.  Dec  272.  In  the  case 
of  Commissioners'  Court  of  Pike  County 
Ooldthwalte,  this  court  doubted  if  blanks 
came  under  the  general  designation  "station- 
ery." The  doubt,  however,  was  rranoved  by 
the  fact  that  the  statute  Involved  in  the  case 
characterized  them  as  stationery.  Commis- 
sioners' Court  of  Pike  County  T.  Gold- 
thwaite,  8fi  Ala.  704. 

Section  296  of  the  Annotated  Code  of  Mis- 
sissippi of  1892  provides  that  "the  board  of 
supervisors  shall  provide  for  propM-ly  fur- 
nishing the  courthouse  and  for  supplying 
all  county  officers  with  necessary  record 
books,  stationery,  seals,  presses,  Iron  safes, 
tables,  chairs,  furniture,  and  all  other  neces- 
sary articles,"  etc.  Construing  the  statute, 
the  Supreme  Court  of  that  state  said:  "We 
think  the  terms  'stationery'  and  *all  other 
necessary  articles,*  In  section  296  of  the  Code, 
embrace  necessary  postage  used  in  the  pub- 
He  business."  It  would  seem  that  It  was 
ft  question  of  easy  solution  as  to  wbetbo: 
postage  was  embraced  under  the  words  "and 
all  other  necessary  articles,"  as  those  words 
were  used  In  the  statute.  But  the  court, 
further  discussing  the  questloo,  said:  "The 
word  'stationery'  Itself  is  Indeterminate,  and 
It  Is  to  be  interpreted  In  the  light  of  custom 
and  reason.  It  Is  hardly  concelTable  that 
the  lawmaking  power  designed  all  ofHcws, 
great  and  small,  to  pay  out  of  their  salaries 
the  postage  on  state  or  county  official  busi- 
ness. What  would  become  of  the  State  Sup- 
erintendent of  Education,  the  Gtoremor, 
Secretary  of  State,  Land  Commissioner,  Su- 
preme Olerk,  and  others?  Uniform  usage  In 
the  state,  tiding  ov»  all  the  leglslatlTe  ses- 
sions, furnishes  a  practical  amstructlon  of 
the  statute  which  cannot  be  OTerlooked.  Bo 
far  as  we  know,  corporations,  banks,  partner- 
ships, and  individual  business  enterprises 
Include  outlays  for  postage  under  the  head 
-of  'atatlmery/  But  that  word  Is  re-enforced 
In  the  statute  before  us  by  the  words,  'and 
all  other  necessary  articles,*  and  c^talnly 
postage  stamps  are  Indlspeqsably  necessary." 
Downing  T.  Hinds  County,  36  South.  73. 

We  have  quoted  freely  from  the  Mississippi 
Case  for  the  reason  that  it  Is  relied  upon  by 
the  appellant  In  support  of  bis  contention, 
and  It  to  tlw  only  precedent  of  the  kind  that 
we  have  b&n  furnished  wltb.  We  <annot 
regard  It  as  a'clear  antborlty  In  support  of 
the  Interpretation  of  the  statute  contended 


for  by  the  appellant  here,  as  our  statute  con- 
tains no  such  words  as  the  Mississippi  stat- 
ute contained,  and  which  the  court  said  re- 
enforced  the  word  "stationery."  Moreover, 
the  questions  contained  in  the  argument  of 
the  court  as  to  what  would  become  of  the 
state  officers  In  respect  of  postage,  if  applied 
to  Alabama,  are  answered  by  the  special  ap- 
propriations made  for  fiostage  for  the  execu- 
tive and  Judicial  departments  by  the  Legis- 
lature at  each  session.  And,  with  reference 
to  the  usage  which  has  prevailed  In  Alabama, 
by  statute  the  Secretary  of  State  Is  re- 
quired to  furnish  the  members  of  the  Legis- 
lature with  station^,  yet  it  is  a  matter  of 
general  knowledge  that  the  Secretary  of 
State  has  never  furnished  members  of  the 
Legislature  with  stamps.  It  Is  farther  a 
matter  of  general  knowledge  that  the  Legis- 
lature has  always  acquiesced  in  the  Inter- 
pretation of  the  statute,  and  has  never  made 
any  demand  for  postage,  but  has  left  the 
law  as  it  is,  while  at  the  same  time  provid- 
ing for  stationery  and  postage  for  the  execu- 
tive and  Judicial  departments.  This  should 
have  its  influence  in  determining  whether 
or  not  the  Legislature,  by  the  use  of  the  word 
"statiODery"  in  the  statute.  Intended  that 
postage  should  be  famished  the  judge  of 
probate. 

It  Is  u^;ed  by  appellant  that  the  broadest 
and  most  compr^enslve  meaning  possible 
should  be  given  the  word  "stationery,"  for 
the  reason  that  expoises  Incurred  for  the 
public  in  the  dischar^  of  official  duty  should. 
If  legally  possible,  be  paid  for.  That  the 
natural  Import  of  the  word  in  its  literal 
sense  does  not  Include  postage,  we  think, 
is  apparent.  Nor  do  we  think  the  word  in 
its  ordinary  and  popular  sense,  as  It  is  used 
now  In  common  parlance,  embraces  postage 
stamps.  Then,  unless  It  can  be  said  that 
it  was  the  Intention  of  the  Legislature,  In 
the  use  of  the  word  "stationery"  In  the  stat- 
ute, that  postage  should  be  Included,  we  must 
bold  that  it  was  not  included.  Referring 
again  to  the  fact  that,  when  the  Legislature 
would  give  to  the  different  state  departments 
allowance  for  postage,  it  has  done  so  eo  nom- 
ine, we  cannot  say  that  it  was  intended,  by 
the  use  of  the  word  "stationery"  in  the 
statute  under  consideration,  postage  stamps 
should  be  included. 

After  due  consideration,  we  are  of  the  opin- 
ion that  the  order  appealed  from  should  be 
affirmed. 

McCLELLAN.  C.  J.,  and  TISON  and 
ANDERSON,  33.,  concur. 


DUDLEY  T.  FITZPATRICK. 

(Supreme  Court  of  Alabama.  Jan.  18,  1905.) 

1.  Statutbs— LoC|AL  Laws— NoTio«  or  In- 
tention TO  Apply  fob  Enactment. 
Act  Sept  26,  1903  (Acts  1903,  p.  869),  pro- 
viding for  the  removal  of  causes  from  the  dty 
court  of  Bfwsemer.  Jefferson  county,  to  other 
courts  In  the  county,  Is  a  local  law*  within 
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Const  I  108,  rCQDiring  the  publication  of  notice 
of  intention  to  apply  for  tbe  enactment  of  local 
lawa. 

2.  Sams— SiOffATuu. 

The  pabllshed  notice  of  Intention  to  apply 
for  the  enactment  of  a  local  law,  reqalred  hj 
Coast.  I  106.  need  not  be  signed. 
&  Saicb— Fboof—Bntbt  in  Joubhai,. 

Under  Const.  {  106,  requiring  proof  by  affi- 
davit of  publication  of  notice  of  intention  to 
apply  for  tbe  enactment  of  a  local  law  to  be 
spread  on  the  journal  of  each  house.  It  is  imma- 
terial that  the  jurat  to  the  affidavit  does  not 
appear  in  Uie  printed  copy  of  tbe  journal,  where 
it  la  ahown  in  the  original  Joamal  kept  by  the 
house. 

4.  Sahs. 

Under  said  section,  the  required  proof  is 
^perly  "spread"  on  the  journal,  tboivh  It  Is 
not  transcribed,  bnt  la  pasted  on  the  pages  ot 
the  original  jonmal. 

pBd.  Not&— For  cases  In  point,  mo  vd.  44, 
Cent  IHg.  Statutes,  |  6.] 

5.  Samk— StTPnciBKCT  or  Noticx. 

Tbe  published  notice  of  intention  to  apply 
for  the  enactment  of  an  act  providing  for  the 
removal  of  causes  from  the  city  court  of  Besse- 
mer to  other  courts  in  Jefferson  county  is  not 
insufficient  because  it  fails  to  refer  to  the  details 
of  procedure  for  such  removal,  which  were  in- 
dnded  in  the  act  passed  (Acts  1903,  p.  369). 
&  Same. 

That  the  published  notice  of  intention  to 
apply  for  the  enactment  of  an  act  provldliv  for 
tbe  removal  of  causes  from  the  aty  court  of 
Bessemer  to  other  courts  in  Jefferson  county 
does  not  name  the  particular  courts  mentioned 
In  the  act  (Acts  1008,  p.  868)  to  which  the 
causes  may  be  rentoved,  does  not  affect  Its  valid- 
ity. 

Appeal  from  Clrcalt  Court,  JeflCenon  Oonn* 
ty;  A.  A.  Coleman,  Judge. 

Application  by  M.  H.  Fltzpatrlck  for  writ 
of  mandamtiB  to  EI.  A.  Dudley.  A  peremp- 
tory writ  was  issued,  and  reapondent  ap* 
peals.  Afflimed. 

Plnkney  Scott  and  W.  K.  Smith,  for  ap- 
pellant Gabanlss  k  Weakley  and  8.  8. 
Pains,  tor  appellee. 

DOWDELLv  J.  This  Is  a  proceedlnc  by 
mandamus  to  compel  the  removal  of  a  civil 
cause  pending  In  the  dty  court  of  Bessemer, 
Jefferson  county,  to  the  circuit  court  of  said 
county.  The  petition  is  filed  under  the  act 
approved  S^temher  20.  190S  (Acts  1808,  p. 
seO).  The  petition  was  demurred  to,  and, 
the  demurrer  being  overruled  by  the  court 
answer  was  filed,  and  upon  the  hearing  of 
tbe  petition  and  answer  a  peremptory  writ 
of  mandamus  was  awarded.  The  validity 
of  the  act  on  which  the  petition  for  a  man- 
damus is  based  is  brought  Into  question, 
both  by  tbe  demurrer  and  answer,  and  the 
grounds  stated  are  tbe  same  in  both. 

The  main  proposition,  and  that  which  la 
most  strenuously  Insisted  on  in  argument, 
is  whether  there  was  a  compliance  with  tbe 
reqnironents  of  section  106  of  tbe  Consti- 
tution as  to  notice  and  proof  of  notice  in 
tbe  enactment  of  the  statute.  Section  106 
of  the  Gonstltntlon  reads  as  follows:  "No 
special,  private  or  local  law  shall  be  passed 
on  any  subject  not  enumerated  In  section 
88  80.— 20 


104  of  this  Constitution,  exc^t  In  reference 
to  fixing  the  time  of  holding  courts,  tmless 
notice  of  the  intention  to  apply  therefor 
shall  have  been  published,  without  cost  to 
the  state,  la  the  county  or  counties  where 
tbe  matter  or  thing  to  be  affected  may  be 
situated,  which  notice  shall  state  the  sub- 
stance of  the  proposed  law  and  be  publish- 
ed at  least  once  a  week  for  four  consecutive 
weeks  in  some  newspaper  published  in  such 
connty  or  counties,  or  if  there  Is  no  news- 
paper pabllshed  therein,  then  by  posting  the 
said  notice  for  four  consecutive  weeks  at 
five  different  places  la  the  couaty  or  coun- 
ties prior  to  the  Introduction  of  the  bill ; 
and  proof  by  afBdavlt  that  snch  notice  has 
been  given  shall  be  exhibited  to  each  house 
of  the  Legislature,  and  such  proof  spread 
upon  the  Journal.  The  court  shall  pro- 
nounce void  every  special,  private  or  local 
law  whic^i  the  Journals  do  not  affirmatively 
show  was  passed  la  accordance  with  tbe 
provisions  of  this  section."  That  the  act 
In  question  comes  within  the  class  of  legis- 
lation denominated  "local  law,"  under  the 
Constitution,  cannot  be  doubted  under  the 
decision  of  Wallace  v.  Board  of  Eevenue  of 
Jefferson  County  et  al.  (Ala.)  87  South.  321. 
Conceding,  then,  that  the  act  Is  a  local  law, 
it  Is  insisted  In  the  first  place  that  tbe  pub- 
lished notice  given  was  Insufficient,  In  that 
it  failed  to  state  the  substance  of  the  pro- 
posed law;  and  this  is  the  principal  ques- 
tion In  the  case. 

Before  proceeding  with  the  discussion  of 
this  proposition,  other  contentions  of  appel- 
lant In  respect  to  what  the  Journals  of  the 
two  houses  show  as  to  proof  of  notice  may 
be  disposed  of  by  a  statement  of  what  Is 
shown  by  the  journals.  The  bill  In  ques- 
tion was  Senate  Bill  No.  832,  and  was  In- 
troduced In  the  Senate  September  1,  1903, 
under  the  head  of  "Introduction  of  Bills," 
Senate  Journal,  p.  71S;  and  the  following 
appears  on  page  735 ; 

"By  Mr.  Morrow,  with  notice  and  proof 
of  publication,  as  follows: 

"The  State  of  Alabama,  Jefferson  Coun- 
ty— Personally  appeared  before  me,  the  un- 
dersigned authority,  A.  O.  Jenkins,  who,  be- 
ing by  me  duly  sworn,  deposes  and  says, 
on  oath,  that  he  Is  the  manager  of  the  cir- 
culating department  of  tbe  Birmingham 
Ledger;  that  tbe  Birmingham  Ledger  Is  a 
newspaper  pohllsbed  In  the  city  of  Birm- 
ingham, Jefferson  county,  Alabama ;  and 
affiant  further  says  on  oath  that  the  follow- 
ing printed  notice  pasted  to  this  affidavit 
was  published  once  a  week  for  four  con- 
secutive weeks  lo  said  Birmingham  Ledger. 
"'[Signed]  A.  C.  Jenkins, 

"Manager  Circulation. 

"  'Subscribed  and  sworn  to  before  me, 
this  the  31st  day  of  Angnst,  1903. 

"  'Frank  W.  Smith,  Notary  Public, 

"  'Notice. — Pursuant  to  constitutional  re- 
quirement, notice  Is  hereby  given  that  a 
bill  will  be  Introduced  at  tlie  present  ses- 
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aloii  of  the  L^slatnre  of  Alabama,  for  the 
pnrpose  of  allowing  the  removal  of  all  civil 
salts  pending  in  the  city  court  of  Bessemer, 
at  the  option  of  ^ther  party,  and  of  allow- 
ing the  r^oval  of  all  civil  suits  hereafter 
brought  In  the  city  court  of  Bessemer,  at 
the  option  of  the  defendant  or  defendants, 
to  other  courts  of  competent  Jurisdiction 
in  Jefferson  County.' 

6.  832.— Authorizing  the  transfer  of 
any  civil  cause  pending  in  the  city  court 
of  Bessemer,  in  the  county  of  Jefferson,  in 
the  state  of  Alabama,  to  the  circuit  court 
of  Jefferson  county.  In  said  state,  or  to  any 
other  court  of  competent  Jurisdiction  sitting 
in  the  city  of  Birmingham." 

It  will  be  observed  that  the  notice  given 
Is  not  signed  by  any  person;  but  this  Is 
not  required  by  section  106  of  the  Consti- 
tution, and  is,  therefore,  not  essential  to 
the  sufficiency  of  the  notice.  The  point  la 
made  that  in  the  printed  copy  of  the  House 
Journal  there  is  no  Jurat  to  the  affidavit  in 
making  the  proof  of  notice.  This  objec- 
tion, if  important,  is  fully  met  by  the  fact 
that  the  Jurat  is  shown  in  the  original 
Journal  kept  by  the  House.  Another  ob- 
jection to  the  notice  and  proof  of  notice  Is 
that  the  same  is  not  transcribed  In  the  origi- 
nal Journal,  but,  instead  thereof,  the  same  Is 
pasted  upon  the  pages  of  the  Journal.  The 
I»nvIsion  of  the  Constitution  is  that  such 
notice,  and  proof  thereof,  shall  be  spread 
upon  the  Journals.  While  ordinarily  the 
language  employed  might  be  Interpreted  to 
mean  to  be  transcribed  upon  or  written  up- 
on, yet  it  is  snsceptible  of  a  more  extend- 
ed definition  or  meaning,  and  in  order  to 
uphold  the  constitutionality  of  tlie  act,  there 
being  no  express  prohibition,  nor  one  result- 
ing from  necessary  implication  against  the 
doing  of  the  thing  as  it  was  done,  that  con- 
struction will  be  adopted.  If  reasonable,  that 
will  save  the  statute.  The  pasting  of  the 
written  or  printed  copy  of  the  notice  and 
affidavit  of  notice  upon  the  page  of  the 
Journal  was,  in  a  sense,  spreading  the  same 
upon  the  Journal,  and  the  doing  of  the  tiling 
In  tbe  wtLS  if-  which  It  was  done  indicates 
a  legislative  constonctlon  of  that  provision 
In  the  Constltntion,  and  under  all-  the  clr- 
cumstancea  tills  legislative  conatnictlon  Is 
entitled  to  some  consideration. 

Recurring  to  the  qoesttoii  as  to  whether 
the  notice  contatned  the  snbstance  of  the 
proposed  law,  It  is  urged  in  ai^rument  by 
counsel  for  appellant  that  the  act  as  passed 
Is  made  ap  of  seven  aeetlons,  In  which  It 
set  out  the  duties  of  the  Judga  and  clerks 
with  reference  to  the  transferring  of  causes, 
and  that  ntme  of  tlielr  duties  are  mentioned 
In  the  notice;  citing  in  support  of  the  con- 
tention Wallace  v.  Board  of  Revenue  (Ala.) 
87  South.  821.  The  substance  of  tbe  pro- 
posed law,  as  stated  In  tbe  notice,  is  tbe 
removal  of  civil  suits  pending  in  the  city 
court  of  Bessemer  at  the  option  of  either 
party,  and  the  removal  of  civil  suits  there- 
after brought  in  the  city  court  of  Bessemer 


at  the  option  of  defendant  or  defendants, 
from  said  city  court  of  Bessemw  to  other 
courts  of  competent  Jurisdiction  In  Jeffer- 
son county.  The  duties  imposed  upon  the 
Judges  by  the  act  in  the  making  of  ap- 
propriate orders,  and  upon  the  clerks  in  for^ 
warding  the  original  papers  and  copies  of 
minute  entries  and  in  docketing  the  cases, 
etc.,  constitute  no  part  of  the  substance  of 
the  law,  but  are  mere  matter  of  detail,  prop- 
er in  themselves  In  directing  the  parties 
in  tbe  removal  of  tlie  cases,  but  without 
which  the  act  would  neyertfaeless  be  com- 
plete as  to  giving  the  absolute  right  of  re- 
moval of  the  causes  mentioned,  and  to  ef- 
fectuate which  it  would  have  been  within 
the  power  of  the  courts  to  adopt  mles. 
There  is  nothing  In  the  case  of  Wallace  v. 
Board  of  Revenue,  supra,  from  which  It 
Is  to  be  inferred  that  the  notice  provided 
for  in  section  106  of  the  Constitution  should 
embrace  such  matters  of  detail  of  the  pro- 
posed law. 

The  mention  in  particular  in  the  act  of 
the  criminal  court  of  Jefferson  and  the  city 
court  of  Birmingham  is  of  no  consequence. 
These  courts  are  necessarily  embraced  In 
the  notice,  "to  other  courts  of  competent 
Jurisdiction  in  Jefferson  county."  The  dty 
court  of  Bessemer  is  a  court  of  like  Juris- 
diction, both  equity  and  common  law,  to 
tbe  city  court  of  Birmingham,  and  of  like 
Jurisdiction  to  the  circuit  court  in  common- 
law  civil  cases.  There  can,  therefore,  be 
nothing  in  the  suggestion  that  the  notice 
did  not  specify  by  name  these  particular 
courts  mentioned  in  tbe  act. 

We  are  of  opinion,  and  It  is  our  conclu- 
sion, that  there  is  nothing  in  the  act  that 
Is  of  substance  which  is  not  contained  In 
the  notice.  The  demurrer  to  the  petition 
was  properly  overruled,  and  tbe  Judgment 
appealed  from  will  be  affirmed. 

Affirmed. 

HcCLELLAN,  a  J.,  and  HARALSON 
and  DBNSON,  JJ.,  concur. 


WB8TBBN  UNION  TBLBGBAPH  00.  T. 
HALET. 

(Supreme  Court  of  Alabama.  June  T,  lOOS.) 

1.  Appeal  —  RcviKW—DisoBETioir  or  Tbu]L 

Court. 

The  overmling  of  a  motion  to  strike  certain 
allegations  from  the  complaint  was  within  tbe 
dlscretioD  of  the  trial  court,  and  not  revlsable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3* 
Cent.  Dig.  Appeal  and  Error,  H  8833,  4112,. 
4113.] 

2.  Saue— Pbesentation  of  Gbounds  torn  Re- 
view—Requbbied  Instbtictioks. 

In  an  action  for  fiiilure  to  transmit  and 
deliver  a  telegram,  a  reqarated  instruction  not 
to  give  the  pTaintifF  any  greater  damages  than 
the  sum  paid  for  the  transmission  and  delivery 
of  the  telegram  properly  raised  the  qaestioD 
whether  he  was  entitled  to  recover  damages  for 
mental  suffering. 
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S.  TKLiouPH»-FAiz.nxE  TO  Dsuvn 

SAOX— DAMAQEft— MeHTAI.  SUVFSBtnO. 

A  brother  may  recover  damages  for  mental 
suffering-  caused  by  failure  to  driver  his  tele- 
gram sommonlng  tbe  family  plmdcian  to  the 
rick  bed  of  his  sutM,  by  reason  of  wbteb  fallnre 
the  physician  did  not  attend  her. 

[Ed.  Note. — For  cases  In  point,  see  Tol.  46, 
Cent.  Dig.  Tel^aphs  and  Telepbonea,  H  89< 
70.] 

4.  Saub— InsTBucTnoNa. 

In  an  action  for  failure  to  deliver  a  tele- 
gram summoning  a  family  phyBlclan  to  the  sick 
bed  of  plaintiff's  sister,  an  InBtmction  to  return 
a  verdict  for  plaintiff  for  the  actual  damages 
sustained  by  reason  of  tbe  failure  to  deliver  the 
telegram  was  Improper,  where  the  evidence 
would  have  Justified  tbe  jury  In  finding  that  the 
physician  could  not  have  reached  the  plaintiff's 
tSata  before  her  death,  evm  U  tbe  tdegiaffl  bad 
been  promptly  delivered. 

5.  Saiib. 

Where  a  telegram  was  never  delivered,  tbe 
sender  was  nititled  to  recover  at  least  nominal 
damages  for  the  breach  of  contract. 

[Ed.  Note. — ^For  cases  in  pc^nt,  see  voL  40^ 
C&iU  Dig.  Telegraphs  and  Ttiepbttus,  H  9Bt, 
72.] 

6.  Samc. 

There  could  be  no  recovery  for  mental 
suffering  caused  by  failure  to  deliver  a  telegram 
summoning  a  physician  to  attend  the  sender's 
eistw,  where  the  physician  oonld  not  have 
reached  her,  even  if  tbe  telqcram  bad  been 
promptly  delivered. 

Appeal  from  Circuit  Conrt,  Olebnme  Coun- 
ty ;  John  Pelham,  Judge. 

"To  be  officially  reported." 

Action  by  Will  Haley  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defraidant  ai^>ealB.  Be- 
versed. 

This  action  was  brought  to  recover  dam- 
ages fbr  the  fallnre  to  transmit  and  deliver 
a  tel^ram,  delivered  by  plaintiff  and  accept' 
ed  by  tbe  defmdant  for  transmission  and 
delivery  to  the  addreeeee.  Tbe  meesage  was 
addressed  to  the  family  physician  of  the 
plaintiff,  and  nottfled  him  of  tbe  dangerona 
lUnesB  of  the  atstw  of  the  plaintiff,  and  re- 
qoetted  the  ^lyslclan  to  come  to  see  her  at 
once-  This  message  was  glvoi  tbe  defend- 
ant tor  transmission  between  6  and  half- 
past  6  o'clock  on  the  afternoon  of  January 
24,  1906.  Tbe  slater  of  tbe  plaintiff  died 
between  9  and  10  o'clock  of  the  same  even- 
ing.  The  message  was  never  delivered  to 
the  physician,  and  the  erldence  showed  that 
tbe  plaintiff  paid  to  tiie  defoidant  Its  regu- 
lar charges  therefor,  and  also  made  neces- 
sary arrangements  to  meet  any  special 
charges  tiiat  ml^t  be  necessary  to  an  «z- 
pedltloas  deltvery  of  tbe  message.  On  tbe 
trial  tbe  defendant  urged  that,  even  If  the 
message  had  been  delivered  to  the  physician 
wltii  the  utmost  dispatch,  be  conid  not  have 
readied  the  bedside  of  plaintiff's  sister  be- 
fore her  death.  On  this  point  there  was 
a  conflict  in  the  testimony  of  the  varlons 
witnesses.  It  Is  not  deemed  necessary  to 
set  out  the  testimony  farther,  as  the  oplnl(m 
is  virtually  self-explaining 


On  tihe  written  request  of  the  plaintifC,  the 
court  gave  to  tbe  Jury  a  duurge,  No.  1,  whldi 
was  as  follows:  "Tbe  court  charges  the 
Jury  that,  If  you  believe  the  evidence,  yon 
should  return  a  wdlct  for  the  plaintiff  lor 
the  actoal  damages  sustained  by  reasm  of 
tbe  fallnre  to  tranamtt  and  dellvsr  the  tele- 
gram." The  court  refused  to  aire  the  fol- 
lowing written  charges  requested  by  the  de- 
fendant: "(1)  If  the  Jury  hellere^  from 

;  the  evidence,  that  Dr.  Harris  could  not  have 
reached  the  bedside  of  plaintiffs  sister  be- 
fore hae  death,  even  though  the  said  message 
had  beoi  delivered  to  him  promptly  after 
it  was  flled  at  Heflln  for  transmission  and 
delivery,  th^  must  render  their  verdict  In 
favor  of  tbe  def^dant    (2)  I  charge  you 

;  tbat  yon  are  not  authorlaed  tmder  tbe  erl- 
d^ce  In  this  case  to  assess  a  greata  sum  as 

,  damages  In  favor  of  tin  plaintiff  than  the 

I  sum  paid  by  him  for  the  tranamlsBlim  and 
dellvray  of  tbe  message^    (8)  I  diarge  yon 

I  that  the  burden  rests  upon  the  plaintiff  In 
this  case  to  prove  to  your  reasonable  satis- 
faction tiut  Dr.  Harris  could  have'  been 
present  at  tbe  side  bed  of  plalntUTs  sister 
before  her  deatii ;  and  nnless  you  are  reason- 
ably satisfied,  from  the  evidence,  that  he 
could  have  gotten  there  before  her  death 
after  the  message  was  eexit,  yon  mnst  render 
yonr  verdict  in  favor  of  the  defendant." 
Tbe  defendant  also  requested,  in  writing, 
that  the  court  give  several  other  charges, 
which  were  all  written  upon  one  piece  of 
paper;  and,  as  noted  In  the  opinion,  the 
court  refused  cliarges  as  a  whole,  writing  at 
tbe  bottom  of  such  page  the  word  "Befused." 

Campbell  &  Walker,  for  appellant  Ifc- 
Carty  A  Merrill,  for  appellee. 

TTBON,  J.  Written  charge  TXo.  2,  request 
ed  by  defendant,  which  was  refused,  proper- 
ly raised  the  question  of  the  r^ht  of  the 
plaintiff  to  recover  for  mental  suffering  on 
account  of  tbe  failure  of  the  addregsee'of 
tbe  message,  who  was  a  pbysldan,  to  readi 
.  plalntUTs  sister  In  time  to  admlnlater  to 
bar  condition  before  her  death.  Tills  ques- 
tion was  also  sought  to  be  ratsed  by  motliHi 
to  strike  from  tbe  several  counts  of  tbe 
complaint  certain  allegations,  which  was 
overruled.  If  these  damages  are  not  re- 
corer^le  as  matter  of  law,  then  the  allega- 
ttons  of  the  complaint  sought  to  be  stridcen 
are  Immatwlal,  -  and  therefore  surplusage, 
and  taking  Issue  upon  the  cranplalnt  and 
proof  of  these  allegations  would  not  entitle 
plaintiff  to  recover.  The  overruling  of  the 
motion  was  a  matter  within  the  dlscretlini 
of  the  trial  court  and  not  revlsable.  Ifarz 
V.  Miller,  184  Ala.  847.  82  South.  766. 

Tbe  charge,  howevw,  as  we  have  said, 
inroperly  raised  the  question  and  brings  for  re- 
view the  correctness  of  tbe  ruling  of  the  court 
as  to  whether  sucb  damages,  as  matter  of 
law  on  tbe  facts  av^red,  are  a  proximate 
result  of  the  breach  of  the  contract  to  trans- 
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mit  and  delirer  tbe  nMSMge.  On  tbls  phase 
of  fbe  case  the  ai^tellant's  contention  seemB 
to  be  that  the  relation  of  brother  and  slater 
are  not  snfflciently  clobe,  bo  aa  to  make  such 
daiinages  proximate,  bat  that  they  are  epecn- 
latlTe  and  remote.  In  HendWBon'e  Case, 
89  Ala.  610,  7  South.  419,  18  Am.  St  Bep. 
148  the  mesaage  waM  sent  by  the  hosband  to 
a  physician,  and  It  was  held  that  hla  mental 
anxiety  or  distress  caused  by  the  Dondellver; 
through  the  negligence  of  the  defendant 
were  recoverable  damages.  In  the  more  re- 
cent case  of  W.  U.  TeL  Co.  t.  Ayere,  131  Ala. 
391,  31  South.  78,  90  Am.  St  Bep.  92,  the 
relation  of  brother  and  sister  was  classed 
with  that  of  husband  and  wife  and  parent 
and  dhilA,  and,  we  thinly  properly  so.  If  a 
faUBband  or  father  is  permitted  to  recoTcr 
for  mraital  distress  on  account  of  a  breach 
of  the  contract,  there  la  no  good  reasrai 
fnr  denying  to  a  brother  a  right  of  reoorery 
bxc  a  like  breach.  If  tbe  damages  are  proxi- 
mate In  ttw  one  case,  tb^  are  In  the  other. 
Such  damages  are  held  to  be  proximate  on 
acooimt  of  the  relation  of  the  parties  and 
the  natural  affection  presumed  to  exist  be- 
tween them.  The  same  affectionate  relation 
ia  presumed  to  exist  between  brother  and 
sister  as  between  fansband  and  wife  or  par- 
ent and  child,  dlflOrlnft  it  may  be^  in  de- 
greew 

The  charge  was  properly  refused,  unless 

it  can  be  aflbmed  as  matter  of  law  on  the 
teatlmcmy  adduced  tliat  Dr.  Harris,  the  ad- 
dressee of  the  message,  conld  not  hare  reach- 
ed the  bedside  of  the  plaintiff's  sister  befwe 
hw  death,  had  it  been  promptly  transmitted 
and  delivered.  And  tlie  solution  (tf  this 
anestion  also  determines  tlie  correctness  of 
the  giving  of  the  first  written  tdiarge  at  the 
request  of  plaintiff.  We  fed  no  hesitancy 
in  saying  tiiat  under  .the  evidence  whether 
Dr.  Harris  eonld  or  conld  not  have  reached 
plaintiff's  sister's  bedside  before  her  death, 
h|d  the  message  been  promptly  transmitted 
and  delivered,  was  a  question  ftir  the  jury. 
If  he  could,  and  it  was  open  to  the  Jury  to 
so  find,  then  the  damages  for  mental  suffer- 
ing were  recoverable,  and  the  cha^  above 
referred  to,  requested  by  defendant,  was 
properly  refused.  On  the  other  hand,  It 
was  open  to  the  Jury  to  find  that  he  could 
not  have  done  ao.  This  being  troe,  the  glv- 
ing  of  charge  No.  1  requested  by  plaintiff 
was  error.  By  that  charge  the  Jnry  were 
instructed.  If  they  believed  the  evidence, 
they  should  return  a  verdict  fbr  plaintiff 
for  the  actual  damages  sustained  by  reason 
of  the  failare  to  transmit  and  deliver  the 
telegram.  That  damages  tor  mental  suffer- 
ing are  actual,  and  were  thoefore  included 
in  the  instftiction,  can  scarcely  be  doubted. 
Indeed,  it  is  because  they  are  actual  that 
they  are  recoverable.  They  are  compensa- 
tory for  the  injury  resulting  from  a  breach 
of  the  contract  or  duty  as  the  case  may  be. 
W.  U.  Tel.  Co.  V.  Adair,  115  Ala.  441,  22 
BouttL  78;  A.  a.  S.  B.  B.  Go.  V.  Davis,  119 


Ala.  672,  24  South.  882;  S  Suttierland  on 
Damages,  |  912.  The  chan^  clearly  invaded 
the  [urovince  of  the  Jnry. 

The  evidence  undlsputedly  showed  that 
the  message  was  never  delivered  at  all. 
This  entitled  the  plaintiff  to  recover  at  least 
nominal  damages  for  a  breach  of  tbe  con- 
tract Charges  1  and  8,  requested  by  de- 
fendant were  therefore  properly  refused. 
Had  these  charges  on  tbe  facts  hypothesized 
In  them  excluded  plaintiff's  right  to  recover 
damages  tor  mental  suffering,  instead  of 
directing  a  verdict  for  defraidant,  they 
would  have  asserted  a  correct  pn^KWitlon  of 
law. 

The  other  written  diarges  refused  to  de- 
fendant were  requested,  not  s^iarat^,  bnt 
as  a  whole.  If  any  one  of  them  was  correct- 
ly refused,  there  was  no  error  in  refusing 
all  of  them.  One  of  these  was  the  general 
afllrmative  charge,  which,  of  course^  could 
not  have  been  prc^rly  given. 

Reversed  and  remanded. 

McCLELLAN,  O.  X,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


WASHINGTON  v.  STATE. 
(Bopreme  Court  of  Alabama.  June  7,  190S.) 

1.  FfHioKBT— Bvinnnoa— MATKBULirr. 

On  a  trial  for  the  forgery  of  an  order  for 

merchandise,  evidence  as  to  whether  the  mer- 
chant on  whom  tbe  forged  order  was  drawn  had 
honored  orders  from  others  than  the  person 
whose  name  was  alleged  to  have  been  forged  to 
an  order,  and  as  to  whether  before  defendanfa 
arrest  the  merchant  had  asked  defendant  about 
an  order  brought  by  a  child,  and  as  to  whether, 
at  a  time  orders  came  In  more  rapidly  than  be- 
fore, a  person  had  come  with  two  orders  signed 
by  otben  for  tbe  purpose  of  having  th«n  cashed, 
was  properiy  excluded  as  irrelevant 

2.  Cbiminai,  Law— Bvzdkkoi  or  Huidwbit- 
llfO — Admisbimlitt. 

Where,  on  a  trial  for  the  forge^  of  the 
signature  of  a  firm  to  an  order  for  goods,  one  of 
the  partnwB  was  absent  from  the  state,  it  was 
competent  to  permit  a  copartner,  iriio  knew  the 
handwriting  of  the  absent  partner,  to  testify 
that  the  signature  to  tbe  order  was  not  In  the 
handwriting  of  the  absent  partner. 

[Ed.  Note. — For  cases  In  point  see  vol.  1^ 
Gent.  Dig.  Criminal  Law,  §  881.] 

8.  Same— OoHPAKiBOTT  of  HAirowsiTilva. 

On  a  trial  for  forgery.  It  Is  error  to  admit 
in  evidence,  for  the  purpose  of  comparison  only, 
a  writing  written  by  accused,  and  to  permit  an 
expert  to  compare  it  with  tbe  disputed  writing, 
to  enable  him  to  testify  that  the  two  writings 
were  written  by  the  same  hand. 

[Ed.  Note.-~For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  Sf  SSZ,  1080.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  Samuel  11.  Weaver,  Judge. 

Frank  Washington  was  convicted  of  the 
forgery  of  an  order  for  merchandise,  and  be 
appeals.  Reversed. 

Defendant  was  tried  toe  the  tmeerj  of  tlie 
name  of  the  Hunter  Bride  Company,  a  part- 
nership contposed  of  John  W.  Hunter,  Wil- 
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llam  H.  Uaritt,  and  James  H.  Hmiter.  to 
an  order  for  certain  merchaDcUse.  The  de- 
fendant first  pleaded  tonaex  Jeopardy,  set- 
tlnc  np  In  bts  plea  a  former  Indictment,  which 
differed  from  the  present  raw  in  that  there- 
in tbe  Hunter  BrkA  Company  was  alleged 
to  be  a  partnerslilp  cmnposed  of  J.  W.  Hunter 
and  W.  H.  Herritt  cmly.  The  plea  further 
set  np  an  order  of  court  reciting  that  as 
tbe  Tarlance  appeared  on  the  t3rlal,  and 
tbe  defendant  "refusing  to  allow  tfae  Indict- 
ment, the  prosecution  Is  dismissed  before  tbe 
jnry  retires,  and  tbe  defendant  Is  ordered 
held  to  await  another  indictment"  This  plea 
was  stricken  from  the  flies,  and  tbe  defoidant 
tried  upon  tbe  plea  of  not  guilty.  One  W. 
H.  Graham  testified  that  he  conducted  a  store 
in  East  Birmingham,  and  had  the  defendant 
employed  as  a  porter  in  tbe  store;  that  be 
had  an  arranganent  with  the  Hunter  Brick 
Company  by  whldi  be  filled  orders  given  on 
blm  by  them ;  that  one  ordw  to  glTe  one  Rob- 
ert Hardle  fs  in  merchandise  was  refnsed  by 
tbe  brick  company  on  the  ground  that  It  was 
a  toseeejr.  This  witness  said  that,  suspecting 
defendant,  be  tried  to  get  a  specimen  of  bis 
handwriting,  and  for  that  purpose  asked 
him  to  make  a  list  of  certain  goods;  that 
he  did  not  see  tbe  defendant  do  the  writing, 
but  when  he  returned  with  it  witness  asked 
to  see  the  writing,  and  defendant  said,  "You 
cannot  read  my  writing."  On  croB»«xamlna- 
tlon,  tills  witness  was  asked  the  following 
questions:  "(1)  State  whether  cr  not  yon 
took  and  honored  orders  of  like  kind  from 
other  oompanles  or  parties  in  that  communi- 
ty. (39  Is  It  not  a  fact  tiiat  at  (me  time,  be- 
fore the  arrest  of  the  defendant,  a  little  <^Ild 
brought  an  order  to  you,  and  you  could  not 
read  It  w  understand  it,  and  you  called  tbe 
defendant  and  asked  him  about  the  (ffder? 
(3)  Is  it  not  a  fact  that  at  the  time  tbe  or- 
ders were  coming  In  more  rapidly  tban  before 
that  a  party  came  in  with  two  orders  from 
other  parties  to  hare  cashed,  and  In  one  of  the 
orders  tbe  amount  was  left  btank?^  Tbe  court 
sustained  objections  to  each  of  said  questions.' 
J<^  W.  Hunter  testified,  against  objection 
of  the  defendant,  that  be  knew  the  hand- 
writing of  J.  H.  Hunter,  and  that  tbe  ordat 
alleged  to  bare  been  forged  was  not  In  tbe 
handwrittng  of  said  3.  H.  Hnntw,  wbo  waa 
then  absent  from  the  state.  It  was  shown 
that  tbe  order  In  question  was  presoited  by 
the  defendant  A  witness,  who  qualified 
as  an  expert  on  handwriting,  was  allowed 
to  examine  the  order  in  question,  and  the 
list  of  goods  alleged  to  have  been  made  by 
the  defendant;  and  testified  that  they  were 
written  by  the  same  person. 

Massey  WUson,  Atty.  Gen.,  for  tb«  State. 

SIMPSON,  J.  The  matter  of  former  Je<^ 
ardy  Is  not  properly  presented  tor  consldwa* 
ticm;  but  as  the  case  will  have  to  be  tried 
again,  we  call  attention  to  the  fact  that  tbe 
rolnvte  entry  of  the  court  which  Is  set  out 


in  the  plea  of  forma  Jeopardy  (which  was 
stricken  out)  does  not  show  that  tiie  defend- 
ant refused  to  allow  the  indictment  '*to  be 
amended."  If  the  record  hete  is  a  correct 
transcript  of  the  original  record,  the  order 
of  the  court  was  not  in  accordance  with  the 
statute. 

There  was  no  error  In  sustaining  the  objec- 
tions to  qnestions  1,  2,  and  S  by  defendant, 
as  the  matters  Inquired  of  were  entirely  ir- 
relevant  to  tiie  Issues  InTolved  in  this  case. 

There  was  no  merit  in  the  objection  to  the 
testimony  of  W.  H.  Merrltt  and  John  W.  Hun- 
ter as  to  whether  the  signature  to  the  paper 
was  In  the  handwriting  of  tbe  absent  partner, 
James  H.  Hunter.  The  testimony  of  the 
writer  himself  Is  not  of  higher  grade  than 
that  of  one  who  knows  his  signature,  and  in 
this  case  he  was  proven  to  be  out  of  the  state. 
McCaskle  t.  Amarhie,  12  Ala.  17;  10  Am.  St 
Eng.  Ency.  Law  (2d  Ed.)  p.  254;  Karr  t. 
State,  106  Ala.  1,  7,  17  South.  328. 

The  court  erred  In  admitting,  over  the  ob- 
jection of  defendant,  the  inventory  which 
was  sui^posed  to  have  been  wrlttai  by  the 
defendant,  for  tbe  purpose  of  comparison, 
and  In  permitting  the  witness  to  compare 
said  paper  with  tbe  forged  liiBtrument,  for 
the  purpose  of  testifying  as  to  the  similarity 
of  the  writing  on  tbat  paper  with  the  writing 
and  signature  of  tbe  forged  Instrument  The 
rule  of  law  Is  that  it  is  not  allowable  for 
either  witnesses  or  Juries  to  owipare  the 
handwriting  of  papers,  not  In  evidence  for 
other  purposes,  wltb  the  disputed  writing 
or  signature.  Klrkaey  v.  Klrkse^,  41  Ala. 
626.  686.  640;  Williams  T.  State,  61  Ala.  83, 
88. 

Tbo  Judgmoit  of  tfae  court  Is  revwsed, 
and  the  cause  remanded. 

McGIiELLAN,  C.  J.,  and  TYSON  and  AN- 
DE1B80N,  JJ.,  concur. 


au  ia.) 

No.  1S,142. 
HEBfiBT  V.  WEIL. 
(Snprente  Ooort  of  Louisiana.  ApiU  10,  1906.) 

1.  CoiTTBACrS— Botldino  Contbact. 

This  case  grew  out  of  a  controversy  be- 
tween the  owner  and  the  contractor. 

2.  8A.WE— Delay  in  Cohfletino  Building. 

The  contractor,  having  failed  to  deliver  at 
the  appointed  time  the  honsea  he  was  emplc^ed 
to  coDBtruct  is  liable  tor  bis  default 

[Ed.  Note. — For  oases  in  point  see  voL  11, 
Gent  Dig.  Contracts,  §f  1888,  1893.] 

3.  Saicb— Liquidated  Damages. 

His  contract  contained  the  stipulation  that 
he  would  pay  $16  for  each  day's  delay. 

4.  Sauk— Extent  o?  Delat. 

There  was  a  delay  of  58  days  after  the 
stipulated  time. 

6.  Dblats  Caused  bt  Owneb. 

The  owner  caused  some  delay  In  tiie  con* , 
Btmction.  Etach  day's  delay  caused  by  him  Is 
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dsdacted  from  the  56  daja,  and  Jndcment  !■ 

rendered  tor  the  remaloder  of  dayi. 

[Bd.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  {  1379-] 

6.  Substantia];.  Coufi.ianob. 

In  other  respects  the  contract  was  aobetan- 
tially  complied  with. 

7.  Plan  of  Abchitbot  Not  Plaim. 

There  was  deficiency  in  the  height  of  one 
of  the  buildings.  The  plan  was  not  entirelr  cor- 
rect Contractors  cannot  be  held  for  errors  In 
architect's  plan  not  patent  on  the  face  of  the 
idan,  or  for  errors  not  easily  detected.  The  ar- 
chitect's mistake,  the  architect  having  been  em- 
ployed by  the  owner,  should  not  be  charged  to 
the  contractor.  There  was  claim  for  "sundry 
incompleteness,"  which  Is  not  sustained. 

[Ed.  Note. — For  cases  in  point,  aee  toL  11* 
GenL  Dig.  Contracts,  S  1405.1 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Farlab 
of  Orleans;  Walter  Byers  Sommervllle,  Judge. 

Action  by  E.  A.  Hebert  against  Leopold 
Weil.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Original  opinion  withdrawn  on 
rehearing.  Affirmed. 

Sanndras  &  Oorley,  tat  appellant.  Charles 
Fwdlnand  Claiborne,  for  appellee. 

BRBAUZ,  C.  J.  ]nalntlff  seeks  to  reeoTer 
the  sam  of  98.800,  with  8  per  cent  interest 
from  JnUdal  demand,  last  Installment  claimed 
as  dne  under  a  building  contract 

The  plaintiff  la  a  contractor  and  builder. 
Tbe  defendant  la  the  owner,  tor  wbom  plain- 
tiff bound  hlmsidf  to  bnlld  houses  on  hts  lots 
In  thla  city.  The  wlglnal  amount  to  be  paid 
for  these  ImproTOnentB  was  |18,800,  In  six 
Installments.  The  last  installment  was  to  be 
paid  16  days  after  the  completed  and  accepted 

WOTk. 

The  defendant  dscUned  to  pay,  and  alleged 
for  reason  In  thus  declining  that  plaintiff  was 
hidebted  to  him  for  "demurrage"  tor  not 
having  completed  and  delivered  the  houses 
within  the  time  stipulated. 


For  this  "demnrMa'*  he  elainis  a 
credit  oL   fl,086  00 

In  the  second  place,  he  charged  that 
plaintiff  had  failed  to  bnild  one  of 
the  houses  to  the  height  required  by 
the  plan   600  00 

And,  further,  that  thwe  were  small 
defects  in  the  work  for  wliich  he 
charged   200  00 

Also  for  bills  and  orders  of  plaintiff 
paid  by  defendant  and  admitted  by 
defendant  at  the  trial   88  46 

Attorney's  fees.   SOO  00 


923I8  46 

In  our  decision  heretofore  handed  down  we 
affirmed  the  Judgment  of  the  district  court 
for  93,800,  with  legal  Interest  from  judicial 
demand,  subject  to  a  credit  of  91,069. 

(1)  This  credit  consists  of  a  snm 
which  the  defendant  bad  paid,  to 
which  he  was,  of  course,  entitled  as 

a  credit   9  971  54 

.  (SD  Bills  admitted  by  plaintiff  ^      97  46 


$1,068  00 


The  defendant  and  appellee  applied  for  a 
rehearing,  which  was  granted,  and  In  conae- 
Quence  tbe  case  is  before  or  on  rehearing. 

We  take  up  for  decision  the  Item  1,  for 
**contract  demurrage,"  91,036,  an  Itun  not 
heretofore  allowed,  and  now  In  part  allowed. 

Plaintiff,  In  argument,  throagh  counsM, 
admitted  that  there  was  a  delay  in  comidet- 
Ing  and  delivering  the  wortc  beyond  tbe  time 
fixed  lu  the  contract. 

The  stipulation  in  the  contract  waa  that 
plaintiff  should  complete  and  deliver  tbe 
houses  on  or  about  the  2Stti  day  ot  September, 
1902.  The  houses  were  delivered  in  the  No- 
vember ff^lowing.  It  becomes  necessary  to 
conrider  and  Interpret  the  clause  of  the  con- 
tract irtiereby  plaintiff  bound  himself  to  pay 
the  sum  of  916  Ilqnldated  damages  for  each 
day's  delay. 

Plaintiff  seeks  to  fasten  the  cause  of  delay 
on  tbe  dtfendant  or  his  agent,  and  In  this  con- 
nection his  further  contention  Is  that  he  owe» 
no  damagea,  "for  [Ua  contention  is]  an  owner 
wbo  Is  himself  the  cause  of  delay  cannot  re- 
cover." Rev.  Civ.  Code,  art  2120;  Haugh- 
ery  v.  Thlberge  et  al.,  24  La.  Ann.  442; 
Mahoney  &  Go.  v.  St  Paul's  Church,  47  La. 
Ann.  1064,  17  South.  484;  Ice  Machine  Co.  v. 
McDonald  et  aL,  48  La.  Ann.  446,  19  South. 
469. 

Manifestly,  If  It  be  true,  as  alleged  and  aa 
some  of  the  testimony  sets  forth,  that  defend- 
ant Is  the  one  at  fault  for  tbe  delay  of  which 
he  complains,  his  plea  must  fall  to  the  ex- 
tent at  least  that  he  (defendant)  Is  at  fault. 

This  brings  us  to  the  question:  Was  de- 
fendant at  fault?  We  find  an  answer  readi- 
ly enough  lu  the  fact  that  there  was  nncjuee- 
tionabty  delay  caused  by  the  owner,  althougb 
not  to  the  extent  that  plaintiff  alleges. 

In  this  connection  we  will  first  take  up  for 
decision  the  time  taken  by  defendant  to  pot 
In  wires  for  lighting  his  houses  by  electrldtj- 
The  defendant  owner  reserved  the  privilege. 
If  be  should  so  desire  while  the  bulldlnfc 
would  be  under  construction,  to  install  elec- 
tric wires  for  lights,  call  bells,  and  annunci- 
ators; also  to  put  in  faard>wood  mantels. 

We  understand  that  It  devolved  upon  tbe 
defendant  to  be  In  readiness  to  begin  this 
work  of  lighting;  and,  In  the  second  place. 
It  also  devolved  upon  him  not  to  delay  or  Im- 
pede plaintiff  In  his  work  of  constructing 
these  houses. 

Defendant  waa  timely  notified  to  put  In  the 
electric  wiring,  and  he,  It  Is  true,  began  Im- 
mediately. But  the  preponderance  of  the 
testimony  shows  that  subsequently  in  the 
work  of  electric  wiring  plaintiff  was  delayed. 
The  work  of  putting  In  laths  was  thereby 
stopped.  It  was  stated  In  defense  that  tbe 
carpenters  might  have  done  other  work  on 
the  building  during  the  time  that  lathers 
chose  to  stop  work. 

The  neglected  opportunity  to  do  other  work 
is  not  clearly  proven,  although  it  may  be  that 
If  tbe  workmoi  had  been  anxious  to  work, 
they  would  have  found  something  else  to  do 
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on  these  bnlldiuga.  Jost  the  work  they  could 
have  done  la  not  made  evident  by  the  testi- 
nwny.  The  poaltlTe  testimony  Is  that  there 
were  delays  cansed  by  this  electric  llfbtlng 
work.  There  was  no  counter  testimony  In- 
troduced  to  prove  that  the  workman  of  plain- 
tiff might  In  the  meanwhile  have  takrai  up 
other  work.  There  Is  abundance  of  testimony 
that  the  Immediate  work  of  plaintiff's  work- 
men was  stopped,  and  could  not  very  well  be 
resumed  before  the  lathers  had  completed 
their  work.  There  Is,  In  consequence,  no 
ground  for  damages  for  the  eight  days*  de- 
lay caused  by  defendant's  workmen— days 
taken  to  put  in  electric  lighting  wires. 

The  4  days'  delay  laid  at  the  door  of  de- 
fendant for  failure  to  timely  select  the  art 
glass  to  put  Id  the  building  is  also  sustained 
by  sufficient  proof,  and  are  deducted  from  the 
56  days  before  mentioned.  He  (defendant) 
was  called  upon  by  the  glazier,  who  was  sub- 
contractor of  plaintiff,  and  requested  to  make 
needful  selection  In  ordec  that  the  woricmen 
for  plaintiff  might  proceed  with  the  work. 
For  one  reason  or  another  defendant  dilly- 
dallied a  week  t>efore  making  up  his  mind. 
He  Is  not  entttJed  to  these  4  days  of  Indeci- 
sion or  indifference  in  selecting  his  art  glass. 

This  brings  us  to  the  consideration  of  one 
day's  delay  while  at  work  putting  up  a  front 
step.  That  asserted  delay  Is  not  sustained 
by  the  testimony.  The  witness  Polllon,  called 
by  plaintiff,  said  that  after  he  had  been  stop- 
ped he  was  not  delayed  in  the  work.  He  took 
up  other  work.  The  following  Is  part  of  his 
testimony: 

"Q.  Ton  wat  working  on  the  buildiDg? 
"A.  Oh!  yea,  sir. 

"Q.  Yoa  were  doing  something  else  while  yoa 
were  waiting  for  these  steps  to  be  strairiitened 

ont? 

"A.  Yes.  sir;  that's  alL" 

As  be  was  at  work  elsewhere  on  the  build- 
ing, it  cannot  well  be  charged  ths.t  the  gener- 
al work  of  the  building  was  delayed. 

The  plaintiff  asks  for  a  deduction  of  two 
days  In  the  delay,  for  time  lost,  as  be  says, 
in  matter  "of  details  of  arches."  Here, 
again,  the  contractor  is  not  sustained  by  his 
own  tefltlnMHiy,  for  be  testified : 

**Q.  Tb«  lather  could  not  work  on  thoee  two 
d^s  and  he  was  working  at  sometfaiog  else? 

"q!  How  long  did  it  take  the  lather  to  com- 
plete his  lathing  after  his  details  of  the  arches 
were  given? 

"A.  I  don't  remember  how  long  it  took.** 
(Italics  ours.) 

In  addition  to  the  foregoing,  which  calls 
for  nothing  very  certain,  we  have  examined 
other  testimony  on  the  subject,  and  conclud- 
ed that  these  two  days  do  not  make  up  any 
part  of  an  Item  which  should  be  deducted. 

With  reference  to  18  other  days,  for  which 
claim  18  made  on  the  ground  of  delay,  it  ap- 
pears that,  owing  to  the  fact  that  some  of 
Oie  work  did  not  meet  with  the  approval  of 
the  owner,  he  held  back  a  much  needed  in- 
stallment vt  amount  due  to  the  contractor. 
Ona  of  the  nbcontracton  would  not  con- 


tlnue  with  the  work  without  the  needful 
cash,  which  the  contractor  did  not  have  and 
could  not  have  before  collecting  the  install- 
ment to  which  he  was  entitled. 

This  was  for  paving.  Babst  was  the  sub- 
contractor. He  alone  testified.  It  appears 
that  the  paving  work  was  completed  by  him 
about  two  weeks  prior  to  the  time  fixed  to 
deliver  the  booses.  This  paving  work  was 
done  Independently  of  the  work  on  the 
houses.  It  did  not  Interfere  at  all  with  plain- 
tiff's work.  The  men  were  working  on  the 
houses  when  the  pavement  was  finished. 

We  Insert  the  teatlnun^'  hen  bearing  upon 
this  point: 

Babst: 

"Q.  Were  these  houses  completed,  or  were 
men  working  on  them,  when  yon  flnlAed  the 
pavement? 

"A.  Still  at  work  on  them.'* 

Poillon,  a  carpenter,  witneaa  for  plaintiff, 
testified  that  the  plnmbwa — ^not  the  paving 
men-^ere  the  last  on  the  work. 

PoUlon: 

"Q.  Ton  wwe  the  last  men  therel 

"A.  Yes,  sir. 

"Q.  There  were  no  painters? 

"A.  Yes,  sir;  there  were  painters. 

"Q.  And  plumbers? 

"A.  Yes,  sir ;  the  plumber  was  there.  Id  the 
bathroom  be  was.   I  had  to  do  the  repairing." 

The  proverbially  slow  plumber  was  the 
last  man  on  the  building,  and  defendant  has 
no  ground  to  urge  delay  occasioned  by  the 
paving  workman,  for  be  cansed  no  delay. 

This  was  the  only  testimony  to  prove  dam- 
ages on  the  score  last  mentioned. 

Moreover,  on  the  day  fixed  to  deliver  the 
houses,  defendant  called  on  plaintiff  for  de- 
livery. In  plaintiff's  written  reply  to  de- 
fendant's request,  he  enumerated  the  causes 
for  the  delay  and  said  nothing  about  these 
18  days,  and,  in  consequence,  the  delay  of 
18  days  has  very  much  the  appearance  of  an 
afterthought 

^'e  do  not  think  we  should  add  them  to 
the  days,  delay  caused,  as  plaintiff  pleads, 
by  defraidant. 

We  resume:  Time  for  delivery,  25th  of 
September,  1902.  Date  house  was  delivered, 
20th  November  of  same  year.  Number  of 
days  claimed  by  defendant,  69  times  |15 
each,  equals  f 1,035. 

Plaintiff  sets  np  counterclaim  tor  delays 
arising,  as  be  pleads,  on  account  of  defend- 
ant's delaying  acts. 

From  the  days  of  delay  we  have  deducted 
47  days,  which  leaves  9  days,  for  which  the 
plaintiff  Is  liable,  amounting  to  $135. 

In  argument  at  bar  the  question  arose  as 
to  whethOT  the  damages  could  be  recovered 
as  liquidated  damages  In  accordance  with 
the  terms  of  the  contract  The  stipulation 
as  to  amount  was  reasonable,  in  view  of  the 
rental  which  might  have  been  collected  on 
each  of  fbe  houses.  Such  a  stipulation  is 
Intended  for  the  protection  of  all  concerned ; 
the  own»  to  collect  an  amount  corresponding 
with  his  loss,  and,  on  the  other  hand,  the 
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cratractoni  are  not  to  be  made  to  paj  an  ez- 
caulTe  amount  Tbls.  we  take  lt»  1b  tbe  In- 
tuition oi  article  1934,  Ber.  GIt.  Code. 

A  dmllar  stipulation  waa  enforced  in 
Sncceaalon  ot  TbompBon  t.  AUiaon,  28  La. 
Ann.  TSS.  It  was  sustained  in  Ward  t.  Bolld- 
ing  Oo.,  126  M.  T.  280,  26  N.  E.  266.  It  is 
"Uqnldated  damaces."  Ullls  t.  Paul  (Tex. 
GIT.  App.)  80  S.  W.  66&  We  concur  with 
views  expressed  on  the  subject  In  cited  de- 
cisions. 

The  claims  for  Insuffldent  altltode  of  one 
of  the  houses,  for  sundry  Incompleteness, 
and  for  attorney's  fees  are  not  allowed.  We 
will  not  follow  all  the  details  connected  with 
these  claims.  They  have  been  each  discussed 
and  thoroughly  consIdOTed,  witii  the  result 
that  our  decree  shows. 

We  will,  hi  passing,  state— we  say,  In 
passing,  for  we  do  not  deem  It  necessary 
to  dwell  upon  the  subject  at  length^that 
one  of  the  items  claimed  by  defoodant  is  tor 
a  dumge  In  the  pitch  of  the  roof  of  one  of 
the  honses.  The  testimony  shows  that  the 
plan  of  the  house  as  to  tills  particular  pltdi 
was  misleading.  An  architect's  plan  should 
be  plain  enough  to  be  followed  without  very 
great  difficult. 

While  the  contractor  Is  expected  to  avoid 
patent  errors  of  the  plan  whltdi  Jump  to 
the  eye,  he  is  not  bound  for  errors  which  are 
not  patent  The  «Tor  was  not  plain;  be- 
sides, there  was  no  resulting  damagea  The 
roof  was  not  very  much  different  frmn  what 
It  would  have  been,  if  the  error  had  not  been 
in  the  plan. 

There  is  scmie  question  as  to  the  proof  of 
these  items.  A  person  idalmlng  must  sustain 
his  claim  1^  sufficient  proof.  This  has  not 
been  dme  to  a  d^ee  that  would,  as  we 
think,  Justi^  us  In  reversing  the  judgment 
88  to  these  claims. 

It  is  therefore  <ndered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  be 
amended  by  deducting  from  the  sum  her^- 
fore  allowed  plalntlft  on  his  demand  the 
furth^  sum  of  fl85;  that  Is,  d^endant  Is 
oititled  to  this  sum  as  an  additional  credit 
Becai^tnlation :  Amount  allowed  plaintiff, 
98,800,  with  interest  less  $1,069,  and  now 
9185,  aU  equal  to  ^J204. 

As  amended,  it  is  affirmed,  at  appellee's 
costs  (on  appeal). 


FLORIDA  LAND  ROC3K  PHOSPHATE  CO. 

T.  ANDERSON. 
(Supreme  Court  of  Florida,  Division  A,  July  8, 
1905.  On  Rehearing,  Oct  17,  1905.) 

1.  Appeal— Tbanscript— Duties  of  Clebk. 

A  cleric  of  the  circuit  court,  in  making  up  a 
transcript  of  the  record  for  the  Supreme  Court, 
should  comply  with  the  requirements  of  the 
special  rules  adopted  by  this  court  for  making 
up  such  transcripts. 

2.  Same—Duty  of  Appellant. 

It  is  the  duty  of  the  party  resorting  to  an 
appellats  court  to  see  that  bis  transcript  of  rec^ 


ord  Is  pn^ierly  prepared  In  compliaoce  with  the 
rules  of  court,  and  to  make  the  errors  earn- 
plained  of  clearly  to  appear. 
8.  Pasties— Equitable  Pboceedings. 

The  general  role  in  equity  is  that  all  per- 
Bons  materially  interested,  either  legally  or 
beneficially  in  the  subject-matter  of  a  suit  must 
be  made  parties  either  as  couiplainants  or  de- 
fendants, so  that  a  complete  ieaea  may  be 
made,  binding  upon  all  parties. 

4.  Same— Absence  or  Necbssabt  Pasties. 

The  court  cannot  properly  adjudicate  the 
matters  Involved  In  the  suit,  when  It  appears 
that  necessary  and  indispensable  parties  to  the 
proceeding  are  not  before  the  court 

5.  Appeal— Questions   Reviewable— Nio- 
ESBART  Pasties. 

Although  the  question  of  parties  was  not 
raised  In  the  court  below  either  by  demurrer, 
pl«L,  or  answer,  and  has  not  been  suggested  In 
this  court  if  it  plainly  appears  from  the  record, 
especially  from  the  bul  and  exhibits,  that  there 
is  a  lack  of  necessary  and  indispensable  parties, 
this  court  will  notice  the  fact  an  its  own  motion 
snd  reverse  and  remand  the  cause,  with  leave 
to  add  such  parties  and  for  such  other  proceed- 
ings as  may  be  conformable  to  law. 

6.  QuiBTiNo  Title  —  Fsauduleht  ConvKT- 

AHOEB— PaBTIES. 

In  a  proceeding  in  equity  to  remove  a  cloud 
from  tbe  title  and  to  have  a  ccmvejrance  canceled 
as  fraudulent,  the  parties  executing  such  con- 
veyance against  whom  fraud  Is  charged  are 
necessary  and  indispensable  parties  to  such  pro- 
ceeding, especially  so  if  such  conveyance  contain 
the  covenants  of  general  warranty. 

On  Rehearing. 

7.  Appeal  and  Ebbob— Reheasino. 

In  the  Supreme  Court  the  rehearing  of  a 
cause  is  only  authorised  by  a  rule  of  court,  and 
is  seldom  allowed. 

8.  CounTS—Rui.E&— Effect. 

The  appellate  court,  equally  with  saitws,  is 
bound  by  its  rules,  and  they  most  be  construed 
as  statutes  would  be  construed. 
0.  Appeal  and  Ebbob— Rbheabiho  —  Appli- 
cation. 

Upon  an  appticatitm  for  a  rehearing  of  a 
cause  decided  by  the  Suproae  Court  it  is  Trrwu- 
lar,  and  an  infraction  of  rule  26  South,  fx), 
adopted  Mardi  2,  1905,  to  accompany  the  peti- 
tion with  a  written  argument  and  the  citation  of 
authorities,  or  to  file  an  argumentative  petition, 
with  the  dtation  of  antborltles  therein,  or  to 
assume  any  new  ground  or  position  not  taken 
upon  the  argument,  or  in  the  points  made  upon 
which  the  cause  waa  submitted. 

10.  Saiod— Abouhentative  Petitioh. 

An  application  for  rdiearing  of  a  cause  in 
the  Supreme  Court  that  is  practically  a  joinder 
of  issue  with  the  court  as  to  tbe  correctness  of 
Its  conclusions  upon  points  in  its  decision  that 
were  expressly  considered  and  passed  upon,  and 
that  reargues  the  cause  in  advance  of  a  permit 
from  the  court  for  such  argument,  la  violative 
of  the  rule  governing  applications  tsx  tiie  r** 
hearing  of  causes. 

11.  Same — Time  fob  Petition. 

An  application  for  rehearing  of  a  cause 
in  tbe  Supreme  Court,  presrated  after  the  ex- 
piration of  SO  days  after  the  filing  ct  the  Jndg^ 
ment,  decree,  or  order  of  the  court,  unless 
further  time  therefor  is  expressly  allowed  by 
the  court.  Is  violative  of  the  rule  governing  ap- 
plications for  the  rehearing  of  causes. 

12.  Same— Ibbegulab  Petition. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court  which  is  violative  of  the 
rule  governing  applications  for  tbe  rehearing 
of  causes  will  be  denied  by  tbe  court  without 
further  consideration. 
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18.  Samk— Puncnon  of  Kehkabznq. 

A  petition  for  s  rehearins,  which  miggesta 
Dothing  that  has  not  been  fully  considered  by 
the  court  id  making  its  deciaion,  will  be  denied ; 
tbe  proper  function  of  a  petltioD  for  a  rehearitw 
bdng  to  present  to  the  court  wme  point  wlii(£ 
It  overlooked  or  failed  to  oonaider,  bj  xeaoon 
whereof  its  judgment  la  erroneous. 
(Sjllabns  bj  the  Court) 

Aiveal  from  Circuit  Court;  Levy  County ; 
Junes  T.  Wills,  JnOge. 

Action  by  Herbert  L.  AndiO'Son  against  the 
FtorJda  Land  Bode  Fboaphate  Company  and 
ottiers.  Vnm  a  Judgment  tor  plaintiff,  tbe 
defendant  named  alone  appeals.  Reversed. 

The  transcript  In  this  case  consists  of  876 
^pewritten  pages.  We  have  tried  to  set 
forth  In  tbe  following  statement  a  synopsis 
of  the  pleadings,  evidence,  orders,  decrees, 
and  proceedings  genially  which  will  be  snffl- 
dently  full  for  an  Intelligent  nnderataudlng 
of  the  opinion.  This  has  been  a  task  of 
some  difficulty,  and  the  statemoit  la  neces- 
sarily  qaite  condensed. 

On  the  23d  day  of  December,  1896,  appellee 
flled  his  original  blll*in  chancery  in  the  circnlt 
conrt  for  Levy  county  against  ap[>ellant,  John 
Cllne.  Joseph  T.  Jones,  O.  B.  Magmder,  Cen- 
tral Trust  Company,  a  corporation,  as  trustee, 
ThtHuas  A  Banning,  C.  C.  Linthlcnm,  Henry 
H.  Graham  and  Geoi^  C.  Stevens  as  copart- 
ners under  the  firm  name  of  Stevens,  Graham 
ft  Co.,  and  H.  H.  Graham,  alleging  therein, 
among  other  things ;  That  appellee,  as  trus- 
tee, was  the  owner  and  in  tbe  actual  posses- 
sion of  certain  lands  Id  tbe  counties  of  Levy 
and  Marlon,  which  are  fully  described  therein, 
appellee's  title  thereto  being  acquired  through 
three  conveyances,  copies  of  which  are  at- 
tached as  exhibits — the  first  being  a  tax  deed 
from  the  Governor  and  Secretary  of  State 
to  aiq;>ellee,  bearing  date  the  Ist  day  of  Au- 
gnst,  1896,  conveying  a  portion  of  the  lands 
and  reciting  that  they  had  been  certified  to 
tbe  comptroller  for  the  nonpayment  of  taxes 
nnder  the  provisions  of  chapter  4010,  p.  1, 
Tjaws  of  1891 ;  tbe  second  and  third  convey- 
ances being  executed  by  the  respective  sher- 
iffs of  Levy  and  Marlcm  counties  to  appellee 
on  the  1st  day  of  June  and  the  8d  day  of 
November,  1896,  respectively,  which  said 
sheriff's  deeds  are  based  npon  sales  under 
an  execution  issued  on  a  Judgment  recovered 
in  tbe  circuit  court  for  Marlon  comity  by 
Alexander  P.  Price,  as  plaintiff,  against 
George  C.  Stev^ia  and  H.  H.  Graham,  under 
the  firm  name  of  Stevens.  Graham  ft  Co,,  as 
defendants,  on  the  6th  day  of  December.  1803, 
for  the  sum  of  $23,500.  That  the  said  Price, 
on  or  about  the  1st  day  of  June,  1891,  pur- 
chased all  the  lands  in  question  from  tbe 
then  owners,  and  took  an  obligation  from 
such  owners  to  convey  tbe  same  to  said  Price 
or  to  any  one  named  by  him.  That  Price 
sold  tbe  land^  to  the  firm  of  Stevens,  Gra- 
ham ft  Co.,  and  from  time  to  time  caused  con- 
veyances thereof  to  be  executed  to  said  firm, 
until,  on  or  about  the  1st  day  of  May.  1893, 
all  of  tbe  lands  bad  been  conveyed  to  said 


firm ;  Frlce  takli^  no  conveyance  to  him- 
self tram  any  of  tbe  ownm,  but  for  the  pur- 
pose of  saving  expense  having  all  the  con- 
vinces made  to  said  firm.  "Tbe  agree- 
ment and  understanding  between  tbe  partlea 
at  the  time  of  said  conveyance  was  that  the 
Bald  Price  should  have  and  retain  a  voidor's 
lien  on  the  said  lands  for  the  pt^ment  of 
any  unpaid  balances  of  the  purchase  money ; 
and  that  the  said  Stevens,  Graham  ft  Co.. 
at  a  time  snbseqnent  to  the  said  conveyance, 
acknowledged  In  writing  that  tbe  said  Price 
held  a  vendor's  lien  npon  said  lands  for  the 
balance  of  the  unpaid  purchase  mon^." 
That  tbe  Jndgmoit  recovered  by  Price  for 
the  sum  of  928,000  against  Stevens,  Graham 
&  Co..  whl<±  has  already  been  described, 
"was  recovered,  held,  and  enforced  by  said 
Price  as  a  vendor's  lien  upon  said  lands."^ 
That  Stevens,  Graham  ft  Co.,  "at  the  time 
they  took  title  to  said  lands,  were  engaged 
in  the  business  of  buying  and  selling  phos- 
phate lands  in  the  state  of  Florida,  and,  to 
facilitate  the  sale  of  the  land  held  and  con- 
'trolled  by  them,  the  said  Graham,  Stevens 
ft  Co.  were  accustomed  to  oi^anlze  corpora- 
tions, to  which  lands  sought  to  be  sold  by 
them  were  conveyed,  and  by  the  sale  of  the 
capital  stock  of  said  corporations,  and  sale 
of  the  bonds  secured  by  Hens  upon  tbe  lands, 
the  said  Stevens,  Graham  &  Co.  realized 
moneys."  That,  in  pursuance  of  said  plan, 
said  firm  organized  the  corporation  known 
as  the  Florida  Land  Rock  Phosphate  Com- 
pany," and  conv^ed  said  lands  to  said  cor- 
poration, which  conveyance  was  of  a  prior  date, 
though  the  same  is  not  set  forth,  to  the  date 
of  the  "entry  of  the  Judgment  In  favor  of  tte 
said  Price."  That  "the  said  Stevens,  Gra- 
ham ft  Co.  subscribed  for,  and  took,  and  now 
hold  and  own,  all  of  tbe  capital  stock  of  the 
Florida  Land  Rock  Phosphate  Company,  and 
was  in  fact,  as  well  as  In  law,  the  corporation 
Itself,  and  the  said  Florida  Land  Rock  Phoe^ 
p&ate  Company  took  title  to  the  said  lands  with 
actual  knowledge  and  notice  of  tbe  vendor's 
lien  held  and  claimed  by  the  said  Price  upon 
all  said  lands  for  the  balance  of  the  unpaid 
purchase  money  thereof,  and  that  tbe  said  cor- 
poration took  and  held  no  better  title  than 
was  owned  and  held  by  tbe  said  Stevens, 
Graham  &  Co.,  whom  your  orator  shows  ex- 
ecuted a  paper  writing,  acknowledging  that 
the  said  Price  held  and  owned  a  vendor's 
lien  upon  said  lands."  That  the  corporation, 
and  all  persons  In  interest  as  holders  and 
ownors  of  its  stock  or  bonds,  bad  actual  no- 
tice of  the  vendor's  lien  claimed  by  tbe  said 
Price."  ■  That  on  the  Ist  day  of  July,  1893, 
the  Florida  Land  Rock  Phosphate  G<»npany 
executed  a  mortgage  upon  all  tbe  lands  to  the 
Central  Trust  Company,  as  trustee,  to  secure 
tbe  payment  of  cectaln  bonds  Issued  by  the 
said  phosphate  company,  which  mwtgage  was 
recorded  in  the  public  records  of  the  respec- 
tive counties  of  Levy  and  Marion.  That 
none  of  said  bonds  liad  ever  been  n^tiated, 
but,  through  frauduloit  rqweaoitationa  to 
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the  Ontral  Tnut  Cmnpany,  Henry  H.  Ora* 
bam,  one  of  the  firm  of  Sterau,  Graham  & 
Go,  had  obtained  poBseealon  of  all  of  said 
bonda,  "and  that  the  said  Graham  la  now  In 
the  actual  poooosslon  thereof,  claiming  own- 
erahlp  of  same  In  himself,  and  has  refused 
to  dellrer  the  same  up  for  cancellation,  and 
the  C(unplalnant  shows  that  the  mortgage 
to  secure  said  bonds  is  not  a  Hen  upon  the 
lands,  because  complainant  shows  that  the 
complainant  acquired  title  to  the  lands  from 
the  sales  under  the  Judgment  under  the  said 
Price,  and  that  the  said  Henry  H.  Graham 
was  and  Is  liable  for  the  payment  of  said 
Judgment,  and  is,  as  one  of  the  firm  of  Ste- 
Tens,  Graham  &  Co.,  one  of  the  Judgment 
debtors."  That  the  rarious  other  defend- 
ants, other  than  the  Florida  Land  Rock 
Phosphate  Company,  Stevens,  Graham  &  Co., 
and  Henry  H.  Graham,  claim  some  interest 
in  the  lands,  by  reason  of  bonds  for  title, 
tax  deeds,  conveyances  or  otherwise,  the  In- 
terests claimed  by  the  respective  defendants 
being  set  forth  In  the  bill ;  but  that  all  of  the 
Interests  so  claimed  are  subordinate  to  the 
interest  or  title  of  complainant,  though  their 
existence  and  record  cast  or  create  a  cloud 
upon  complainant's  title.  That  the  convey- 
ance by  Stevens,  Graham  ft  Co.  to  the  Florida 
Land  Rock  Phosphate  Company  was  "In 
fraud  of  complainant's  right,  in  that  com- 
plainant holds  title  by  virtue  of  an  execution 
sale  under  Price's  Judgment,  and  that  said 
Price  held  a  vendor's  Hen  upon  said  lands, 
and  the  said  Florida  Land  Rock  Phosphate 
Company  took  title  thereto  with  full  knowl- 
edge of  the  said  Price's  vendor's  Hen.** 
That  the  existence  and  record  of  said  convey- 
ance create  a  cloud  npon  complainant's  title." 
That  the  Florida  Land  Rock  Phosphate  Com- 
pany never  did  any  business,  except  to  take 
nominal  title  to  the  lands  above  described, 
and  to  authorize  the  execution  and  delivery 
of  the  mortgage  to  the  Central  Trust  Com- 
pany, one  of  the  defendants  herein,  and  that 
for  about  five  years  no  officers  of  said 
corporation  have  been  elected  and  no  busi- 
ness of  any  kind  has  been  done  by  said  cor- 
poration, and  after  diligent  Inquiry  complain- 
ant can  find  no  officer  of  said  corporation 
within  the  state  of  Florida,  and  charges  that 
said  corporation  has  an  existence  only  In 
name,  and  not  In  fact,  and  by  nonuser  of  Its 
corporate  franchise  has  forfeited  Its  right 
to  be  and  remain  a  body  corporate  within 
this  state." 

The  bill  prays  that  the  complainant's  title 
may  "be  decreed  to  be  superior  to  any  title  to 
any  part  of  said  lands  held  by  any  of  the  de- 
fendants," and  that  the  various  and  sundry 
Instruments  held  by  any  of  the  defendants 
affecting  complainant's  title  may  be  cancel- 
ed of  record  and  surrendered  to  the  clerk 
for  cancellation,  and  also  contains  the  i»rayer 
for  general  relief. 

Service  npon  all  of  the  defendants  was  had 
by  publication,  and  a  decree  pro  confesso 
was  eatered  by  the  clerk  against  John  Cllne, 


Joseph  T.  Jones,  O.  B.  Magruder,  and  the 
Central  Trust  Company,  on  the  1st  day  of 
March,  1897,  for  failure  to  plead,  answer, 
or  demur. 

On  the  22d  day  of  February,  1897,  the 
Florida  Land  Rock  Phosphate  Company, 
Thomas  A.  Banning,  C.  C.  Llnthlcum,  Henry 
H.  Graham  and  George  C.  Stevens  as  copart- 
ners under  firm  name  of  Stevens,  Graham  & 
Co.,  and  Henry  H.  Graham,  filed  their  Joint 
and  several  answer  to  the  bill,  in  which  they 
denied,  on  Information  and  belief,  that  the 
complainant  was  the  owner  of  or  In  the 
actual  possession  of  the  lands;  that  the 
complainant  "acquired  any  good  or  sufficient 
title  to  the  lands  set  out  and  described  In  the 
bill  of  complaint  herein  by  virtue  of  the 
three  conveyancee,"  copies  of  which  are 
attached  to  the  bill  as  exhibits;  that  the 
said  Price  purchased  the  lauds  as  alleged 
In  the  bin ;  that  any  such  transaction  took 
place  between  Price  and  Stevens,  Graham  & 
Co.  as  detailed  In  the  bill ;  that  there  was 
any  agreement  or  understanding  that  Price 
was  to  have  or  retain  a*  vendor's  hea  on  the 
lands  for  the  payment  of  any  unpaid  pur- 
chase money,  or  for  any  other  purpose  or 
consideration;  that  Stevens,  Graham  ft  Ca 
at  any  time  acknowledged.  In  writing  or 
otherwise,  that  Price  held  a  vendor's  Hen  on 
the  lands;  and  the  answer  calls  for  strict 
proof  of  these  all^ations.  The  answer  admits, 
on  Information  and  belief,  the  recovery  of  the 
Judgment  and  sale  of  the  lands  thereunder, 
as  alleged  In  the  bill,  but  charges  that  the 
entry  of  the  Judgment  was  frauddlent  and 
collusive,  for  reasons  which  are  detailed  at 
considerable  length,  and  that  complainant 
knew  of  such  fraud  and  collusion  and  par- 
ticipated therein.  Other  material  allegations 
In  the  bin  were  denied  In  the  answer,  but 
mostly  on  Information  and  belief,  and  the  an- 
swer also  contains  the  usual  g^eral  denial 
found  in  such  a  pleading.  The  oath  to  the 
answer  was  not  waived,  and  It  Is  sworn  to  by 
Henry  H,  Graham,  Thmnas  A.  Bannlnft  and 
C.  C.  Llnthlcum. 

On  the  15th  day  of  May,  1897,  the  ccmi- 
plalnant  filed  with  the  clerk  a  prseclpe  for 
dismissal  as  to  Thomas  A.  Banning,  C.  C. 
Llnthlcum,  Henry  H.  Graham  and  George 
C.  Stevens  as  copartners  doing  business  as 
Stevens,  Graham  ft  Co.,  and  H.  H.  Graham. 

On  the  5th  day  of  April,  1897,  complainant 
filed  a  prsdpe  for  a  decree  pro  confesso 
against  the  Florida  Land  Rock  Phosphate 
Company  for  want  of  an  answer,  reciting 
therein  that  the  paper  purporting  to  be  Its 
answer  was  not  the  answo:  of  any  ctopor- 
atlon;  but  the  clerk  refused  to  enter  the 
decree  pro  confesso. 

Also,  on  the  5th  day  of  April,  1897,  com- 
plainant filed  exceptions  to  said  answer  for 
insufficiency,  and  on  the  16th  day  of  April, 
1897,  complainant  filed  a  motion  to  strike 
the  answer,  so  far  as  the  same  purports  to  be 
the  answw  of  the  Florida  Land  Bock  Pbofr- 
phate  Company,  because  It  was  not  under  the 
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seal  ot  said  corpwatloD.  On  the  20tfa  day 
of  April,  1897.  the  court  made  an  order  grant- 
ing tbe  corporatloD  10  days  within  which  to 
afBx  Its  corporate  seal  to  tta  answer,  In  de- 
fault wbneof  tiie  answer  waa  ordered  atrltiken. 

On  the  14th  day  of  Bfay.  1887,  the  conrt 
rendered  a  final  decree  in  favor  of  the  com- 
plainant In  accordance  with  the  prayer  of 
tbe  bill,  reciting  therein  tbe  entry  ot  decrees 
pro  Gonftflso  apdnst  certain  named  defend- 
ants. Including  the  Flwlda  Land  Bock 
Phosphate  Company,  and  "that  an  order  of 
4ll8miBsaI  as  to  the  other  defendants  was  en- 
tered by  the  coniplainant'* 

On  tbe  19th  day  of  Jime.  1897.  the  court 
made  an  order  opting  and  setting  aside  the 
decree  pro  confesso  and  final  decree  on  the 
ground  that  at  the  time  of  granting  tbe  de- 
cree pro  confesso  and  final  decree  against  the 
Florida  Land  Bock  Phosphate  Onnpany  there 
was  on  file  craiplalnant's  ezcepUona  to  die 
answor  of  said  defendant,  which  bad  not 
been  disposed  of,  a  fact  not  known  to  tbe 
court.  Further  time  was  also  allowed  the 
defendant  in  which  to  affix  Oie  onporate 
seaL 

Taxlons  and  sundry  papers  were  filed,  and 
proceedings  bad  at  dlfferatt  titmes,  which  It 
Is  Dot  deemed  necessary  to  specify.  All  the 
files  In  tbe  case  seem  to  have  been  lost  toe  a 
Ifuig  time,  but  were  finally  fOnnd.  On  tbe 
4th  day  of  -  October.  1900,  ttie  conrt  made  an 
order  orexruling  the  exceptions  of  the  com- 
plainant  to  tbe  answor.  On  the  10th  dsy  of 
October.  1900.  a  replication  was  filed  to  tbe 
answer.  On  the  Slst  day  of  January,  1902, 
an  order  was  made  by  the  court  referring  the 
cause  to  a  mastw  In  chancery  to  take  tbe 
testimcmy  tha«ln  and  report  the  same  to  the 
court,  together  with  bis  findings  of  lav  and 
fact 

Quite  a  volume  of  testtanmiy  was  taken  be- 
fore the  master  by  the  complainant  and  the 
FIcH^da  Land  Bock  Phoq)bato  Company,  the 
only  d^endant  who  litigated  tbe  case;  a 
number  of  witnesses  being  examined  and 
mucta  documentary  evidence  filed. 

On  the  2d  day  of  March,  1908,  tbe  master 
filed  his  report,  including  his  findings  of  fact 
and  conclurions  of  law,  together  wltti  the  evi- 
dence taken  before  him.  We  deem  It  unnec- 
essary to  set  forth  these  findings  and  con- 
clusions. Suffice  It  to  say  that  the  mast^ 
found  that  the  complainant  had  made  out 
his  case  and  sustained  the  allegattomi  of  his 
bUL 

On  tbe  28tb  day  of  March,  190S,  the  Flori- 
da Land  Bo^  Phosphate  Company  filed  some 
^  exceptlcms  to  tbe  master's  r^rt,  and  on 
Qie  2lBt  day  of  April.  1903,  complainant  filed 
a  motion  to  confirm  the  master's  r^rt  and 
to  enter  a  final  decree,  Incorporating  in  his 
motion  many  objections  to  the  exertions 
taken  to  tiie  master's  report. 

On  the  2l8t  day  of  May,  1004,  a  final  de- 
cree  was  r«idered  by  the  court,  overruling 
all  the  exertions  to  the  master's  report,  con- 
firming tbe  report  In  all  things,  finding  all 
tbe  eqnltlai  to  be  with  the  complainant,  and 


decreeing  blm  practically  all  of  the  relief 
prayed  tor  in  his  bill.  We  see  nothing  to  be 
acG^mipllsbed  by  setting  forth  the  decree,  or 
referring  more  at  loigth  to  the  details  and 
provisitHis  ttiereof. 

From  tbis  decree  the  Florida  Land  Rock 
Phosphate  Company  has  entered  its  appeal 
to  this  conrt,  asilgning  33  errors. 

Such  otber  facta  as  may  be  necessary  will 
be  stated  In  the  opinloa 

John  O.  Beardon  and  W.  A.  Hamilton,  for 
appellant  Otis  T.  Green,  tot  appellee. 

SHACKLBFORD.  C.  J.  (after  stating  the 
facts).  The  pleadings  in  this  case  have  been 
inartlfldally  drafted,  and  tbe  entire  pro- 
ceedings have  been  loosely  conducted.  The 
record  is  In  sucb  a  confused  state  that  we 
have  serlonsly  considered  tbe  advisability 
of  following  the  precedent  established  by 
Judge  Randall  in  Mattair  v.  Payne,  16  Fla. 
682  (text  686),  wherein  he  said:  "There 
seems  to  be  no  better  way  to  pnt  these 
parties  In  their  proper  position  to  assert  their 
legal  and  equitable  remedies,  and  disentangle 
them  from  the  labyrinth, of  confusion  in 
which  they  appear  to  be  Involved,  than  to 
dismiss  the  whole  proceeding.  This  Is  sanc- 
tioned by  Story's  Eq.  Pleadings,  i  t71,  and 
cases  dted,  whether  tbe  bill  be  demurred 
to  or  not" 

To  still  further  complicate  matters,  and 
add  to  tbe  difficulty  of  our  task,  the  record 
Is  poorly  prepared;  but  little  attention  bar- 
ing been  paid  to  the  arrangement  of  the  pro- 
ceedings or  tbe  order  In  which  they  appear, 
A  compliance  with  the  requirements  of  spe- 
clal  rules  2  and  4  (18  South,  zli,  xv),  adopted 
September  16,  1805,  as  amended  February 
17,  1807,  which  were  in  force  at  the  time  this 
transcript  was  prepared,  would  have  simpli- 
fied matters  and  materially  lessened  our 
labors.  We  call  the  especial  attention  of  the 
clerks  of  the  circuit  conrt  to  these  rules, 
which  are  now  special  rules  2  and  4  (87  South. 
X,  xlv)  adopted  March  2,  1906.  and  Insist 
that  in  making  np  transcripts  for  this  court 
tbey  comply  with  their  requirements.  It 
is  also  the  duty  of  the  party  resorting  to  an 
appellate  court  as  well  as  of  bis  counsel,  to 
see  that  bis  transcript  of  record  is  properly 
prepared  In  compliance  with  the  rules  of 
court  and  to  make  the  errors  complained  of 
clearly  to  appear.  Merchants'  Nat  Bank  of 
Jacksonville  v.  Orunthal,  80  Fla.  386,  22 
Sontb.  685;  Jacksonville  St  R.  R.  Co.  v. 
Walton,  42  Fla.  64,  28  South.  SO;  Hoodie 
V.  Jernlgan  (Fla.)  SS  South.  656.  Also  see 
Ray  V.  Trice  (Fla.)  87  South.  582,  as  to 
Including  In  and  omitting  papers  from  tbe 
transcript.  In  the  instant  case  the  appellee, 
in  his  directions  to  the  clerk,  had  a  number 
of  papers  included  In  the  tramalpt  which 
could  serve  no  useful  purpose,  and  sought 
thereby  to  have  still  other  papers  copied 
therein,  Including  the  entire  record  of  an- 
other and  distinct  suit  pending  In  the  circuit 
court  tor  Marion  county,  which  would  have 
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■till  fnrtlier  Incnmbered  the  record  and 
entailed  additional  expense. 

As  we  have  said,  we  seriously  considered 
the  adTtoablUtr  of  dismissing  the  whole  pro* 
ceeding;  but  we  have  borne  In  mind,  as  was 
said  br  Jndge  Baldwin  In  Hoyt  t.  City  of 
Danborjr,  SB  Conn.  811.  text  348,  87  AtL  lOSl, 
whidi  langoage  we  have  qnoted  and  ap* 
proved  In  Florida  Omt  A  P.  B.  Co.  r.  Fox- 
worth  (Fla.)  81  Sontii.  270:  "Every  law- 
suit looks  to  two  resalts— -to  end  a  contro- 
versy, and  to  end  it  justly ;  and  the  first  Is 
almost  as  important  as  the  last"  This  suit 
was  instituted  on  the  23d  day  of  December, 
1896^  and  has  been  pending  (dnee  that  time ; 
at  Parent  stages  beli^  before  two  Judges 
of  the  fifth  Judicial  (drcnlt,  and  finally  before 
the  Jndge  of  the  Eighth  Ji^dal  circuit,  In 
which  Levy  county  was  placed  tj^  «Su.ptet 
5121,  p.  67,  Laws  190a  Additional  coimsti 
have  come  Into  the  case  for  both  the  ap- 
pelant and  appellee  since  the  Issues  were 
made  up.  Undoubtedly  there  have  been 
great  d^y,  laches,  and  Irregularitlea  upon 
the  part  of  both  appellant  and  appellee;  We 
bave^  given  the  record  a  most  careful  exam- 
ination and  oonslderatlon,  actuated  by  a  de- 
sire to  decide  the  questions  raised  and  ter- 
minate 4hls  long-protracted  litigation,  if  It 
were  possible  for  us  to  do  so.  However,  we 
find  ourselves  confronted  with  a  serlona 
situation — an  absence  of  necessary  parties. 
If  this  be  true,  then  we  cannot  adjudicate 
and  determine  the  controversy,  as  "It  la  an 
elemental  principle  that  a  court  cannot  ad- 
judicate directly  upon  the  rights  of  parties 
witbout  having  them  actually  or  construc- 
tively before  it"  Robinson,  Adm'r,  t.  Howe, 
Dibble  &  Bunce,  Bx'rs,  86  Fla.  73  <tezt 
82),  17  South.  868;  Mattalr  v.  Payne,  15 
Fla.  682 ;  Sloan  v.  Sloan,  21  Fla.  589 ;  Deans, 
Adm'r.  v.  Wllcoxon,  20  Fla.  8S0  (text  1051), 
7  South.  163;  Post  v.  Adams,  39  Fla.  207. 
22  South.  652;  Indian  River  Mfg.  Co.  v. 
Wooten  (Fla.)  37  South.  781.  Altbough  the 
question  of  parties  was  not  raised  In  the 
court  below  either  by  demurrer,  plea,  or 
answer,  and  has  not  been  suggested  here, 
under  the  authorities  cited,  if  It  plainly  ap- 
pears from  the  record,  especially  from  the 
bin  and  exhibits,  there  is  a  lack  of  necessary 
and  indispensable  parties,  this  court  will 
notice  the  fact  on  Its  own  motion,  and  re- 
verse and  remand  the  cause,  with  leave  to 
add  such  parties  and  for  such  othw  pro- 
ceedings as  may  be  conformable  to  law. 
Morgan  v.  Blatcbley,  83  W.  Va.  156,  10  S.  E. 
282 ;  Prentice  v.  Kimball,  19  III.  320 ;  Knopf 
V.  Chicago  Real  Estate  Board.  173  111.  196, 
60  N.  E.  658 ;  Gordon  v.  Johnson,  186  111.  18, 
57  N.  E.  790 ;  Hooey  v.  Wilson.  9  Wall.  501, 
19  L.  Ed.  762 ;  Minnesota  v.  Northern  Secu- 
rities Co.,  184  U.  S.  199,  22  Sup.  Ct  308,  46  U 
Ed.  409;  Dahney  v.  Preston,  25  Grat  (Va.) 
838  (text  842)  ;  16  Ency.  Of  PI.  &  Pr.  687. 689. 
Also  see  McLaughlin  t.  Tan  Knereu,  21  N. 
J.  Eq.  37a. 


4  REPOBTBB.  (Fla. 

In  the  Instant  case  H«ut  H.  Oraham  and 
George  C  Stevens,  aa  copartna^  doing 
bnsinesii  under  the  firm  name  of  Stevens, 
Oraham  &  Co.,  aa  well  aa  Henry  H.  Graham, 
bidivldnally,  were  made  defendants  to  the 
bill;  but,  nXtiK  tbey  had  united  wltb  the 
Florida  Land  Bock  Phosphate  Company  and 
dOuae  defendants  In  filing  a  Joint  and  sev- 
eral answer  to  the  bill,  the  complainant  filed 
In  the  dark's  oflloe  a  ptaadpe  for  dismissal 
as  to  flucA  defendants,  thereby  sediing  to 
have  the  bill  dismissed  as  to  them.  Aa  was 
deeded  la  Long  v.  Anderson  (Fla.)  87  South. 
216,  this  action  of  the  complainant,  wltliout 
an  order  ot  court,  could  not  operate  as  a 
dismissal  of  the  bill  as  to  auch  defendants. 
However,  the  final  decree  of  the  Mtii  day  of 
May,  1897,  which  was  afterwarda  opened  up, 
as  well  as  the  final  decree  of  the  21st  day 
of  May,  1904,  from  which  this  appeal  was 
taken,  refer  to  the  dismissal  of  the  bill  as 
to  sudb  defendants.  Thla  may  be  sufBcIent 
as  a  dismissal  Macfarlane  v.  Daney  (Fla.) 
88  South.  612.  At  any  rate,  the  bill  was 
treated  as  dismissed  as  to  such  defendants 
by  such  defendants  themselves,  the  appellee, 
the  appellant,  and  the  court  below.  They 
were  not  btfore  the  trial  court  when  the 
final  decree  was  rendered,  and  they  are  not 
befose  this  court  W»e  and  are  tbay  neces- 
sary and  Indispensable  parties?  fntat  th^ 
were  regarded  by  ttie  appellee  as  proper 
parties,  and  that,  as  a  matter  of  fact,  they 
were  proper  parties,  there  can  be  no  doubt 
Johnston  V.  Little  (Ala.)  87  South.  692;  Rob- 
inson V.  Davl^  11  N.  J.  Eq.  302,  69  Am.  Dec 
691 ;  Miller  v.  Jamison,  24  N.  J.  Eq.  41 ;  Ben- 
nett V.  McOuIre.  58  Barb.  (N.  Y.)  626.  How- 
evw,  this  Is  not  sufficient  They  must  be 
Indispensable  parties,  having  such  an  inter- 
est In  the  controversy  that  a  final  decree 
between  the  parties  before  the  court  cannot 
be  made  without  affecting  their  Interests,  or 
leaving  the  controversy  In  snch  a  situation 
timt  its  final  determination  may  be  incon- 
sistent with  equity  and  good  conscience. 
Donovan  v.  Campion,  86  Fed.  71.  29  C.  C.  A. 
30,  and  authorities  there  dted;  Shields  v. 
Barrow,  17  How.  (U.  S.)  130,  16  L.  Ed.  158; 
16  Cyc  189,  An  examination  of  the  bill  dis- 
closes that  these  absent  defendants  are  di- 
rectly charged  with  fraud  and  with  having 
made  a  fraudulent  conveyance  to  the  Florida 
Land  Rock  Phosphate  Company,  which  con- 
veyance the  bill  seeks  to  have  removed  as 
a  cloud  upon  complainant's  title.  This 
sufficiently  shows  that  such  defendants  are 
necessary  and  Indispensable  parties.  Han- 
nibal &  St  J.  Ry.  Co.  V.  Nortoni.  154  Ma  142. 
55  S.  W.  220;  Chadboum  v.  Coe  (C.  G.)  45 
Fed.  822,  affirmed  In  51  Fed.  479,  2  a  C.  A. 
327 ;  Hill  V.  Lewis,  45  Kan.  162,  25  Pac.  589 ; 
Murphy  v.  Jackson,  58  N.  C.  11 ;  Judson  v. 
Courier  Co.  (C.  C.)  15  Fed.  641;  Mackay  v. 
Gable  (C.  C.)  117  Fed.  873.  In  Brown  v.  Sol- 
ary,  37  Fla.  102  (text  115),  19  South.  161,  in 
discussing  tbe  question  at  neceasary  parties. 
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this  court  beld  certain  parties  not  to  be 
neceBsarr  wbo  bad  parted  wltb  all  th^  tfr 
ta«8t  In  the  land  in  qneatlon,  for  the  reason 
that  no  fraod  was  charged  against  them  and 
DO  relief  asked  asalnst  them,  implying  that, 
if  fraud  wore  charged  and  relief  asked  against 
than,  tb^  would  be  necessary  parties. 
Also  see  McDonald  v.  Bossell,  16  Fla.  200; 
Betton  T.  Williams*  4  Fla.  11.  However,  there 
Is  still  another  reason  why  snch  defendants 
are  necessary  and  indispensable  parties. 
The  recfwd  shows  that  they  had  conv^ed 
the  lands  In  question  to  the  Florida  Land 
Bo<±  Fbo^hate  Company  by  a  deed  contain- 
ing covoiantB  of  general  warranty.  See 
Indian  River  Hfg.  Co.  v.  Wooten,  supra,  and 
autborittes  therein  cited,  especially  Busby 
V.  tJttlefleld,  31  N.  H.  198;  18  IDncy.  PI.  & 
Ft.  TOO;  6  Cye.  819;  1  Foster's  Fed.  Pr. 
(8d  Ed.)  I  68. 

Having  found  that  Indispensable  parties 
are  not  before  the  court,  it  necessarily  fol- 
lows  under  the  authorities  cited  that  the 
decree  must  be  reversed.  We  might  well 
stop  here;  but,  In  view  of  the  length  of 
time  this  litigation  has  been  pending,  and 
reallxlng  that  It  is  to  the  Interest  of  all 
the  parties  to  have  it  terminated  as  early 
as  may  be,  we  again  call  attention  to  the 
character  and  state  of  the  pleadings.  It 
may  be  that  the  bill  as  teimed  Is  open  to 
attack  by  demurrer,  though  no  such  attack 
was  made  upon  it  It  may  be  that  the  an- 
swer as  flramed  Is  open  to  attack  by  ^per 
exceptionB.  It  might  be  advisable  for  all 
the  parties  to  look  to  their  pleadings  and 
see  that  they  are  in  proper  shape,  as  well 
as  that  all  tiie  necessary  parties  are  before 
the  court  We  express  no  opinion  upon  the 
merits,  as  it  is  neither  proper  nor  advisable 
tor  OS  to  do  so. 

The  deoee  Is  reversed,  and  the  cause 
remanded,  with  leave  to  the  appellee  to 
add  the  necessary  parties  defendant  to  bis 
bill,  and  with  leave  to  an  tbe  parties  litigant 
to  apply  to  tbe  court  for  permission  to  re- 
cast or  amend  their  pleading  as  they  may 
be  advised.  The  appellee  to  pay  the  costs 
of  this  appellate  proceeding. 

OOOKBELL  and  WHITFIELD,  JJ.,  con- 
car. 

TATLOR  and  PABKHILL,  33^  concur  In 
tbe  oitoion. 

HOOKER,  J.,  dlsqnallfled. 

On  Rehearing. 

8HAGKLBF0RD,  a  J.  As  is  usually  the 
case  when,  tor  lack  of  necessary  and  Indls- 
PMisable  parties,  no  dedslon  can  be  render- 
ed iipcm  the  merits,  both  the  appellant  and 
the  aivellee  aie  dtesatlsfied  with  tbe  om- 
clusion  which  we  reached  in  the  instant 
case,  and  each  has  llled  a  petition  for  a 
rehearing. 


In  tbe  case  of  Trustees  Internal  biprore- 
ment  Fond  t.  Bailey.  10  Fla.  2BS,  this  coort; 
In  discussing  the  question  whence  the  right 
of  a  rehearing  of  a  canse  in  this  court  Is 
derived,  said  (text  SS^t  "Bnt  In  the  8n- 
preme  Court;  which  is  a  court  of  appellate 
Jurisdiction  only,  the  court  cannot  be  com- 
pelled to  rehear.  The  rehearing  is  only  au- 
thortsed  I9'  role  of  'court  and  seldopi 
allowed." 

To  our  rules,  then,  and  the  construction 
put  upon  them  by  this  court,  we  most  go 
for  giddance,  r«nanbering  that  "the  appel- 
late court;  equally  with  suitors,  Is  bound  by 
its  rules,  and  tbey  must  be  construed  as 
statutes  vrould  be  construed.**  Merchants' 
Nat  Bank  oi  Jacksimville  v.  Orunthal,  30 
Fla.  888,  22  Booth.  68S;  Smith  v.  Oucken- 
helmer,  48  Fla.  1.  27  Soath.  900;  Hoodless 
V.  Jemlgan  (Fla.)  85  South.  65a 

The  rule  governing  applications  tor  re- 
hearing now  In  force  is  rule  No.  25  (37 
Sonlb.  of  rules  of  the  Snprane  Court, 
adopted  March  2d,  1906,  which  is  as  follows : 
"Re heatings  must  be  applied  for  by  peti- 
tion in  writiiv  within  thirty  days  after  the 
filing  of  the  Ji^gment  decree  m  order  of 
the  court;  and  the  attention  of  the  conn 
called  thereto^  unless  further  time  is  allow- 
ed by  the  court  The  petition  shall  not 
assume  any  new  ground  or  po8lti<m  not 
taken  upon  ttie  argument  or  in  the  points 
made  upon  which  tlie  cause  was  submitted, 
but  must  set  forth  oondaeiy  the  particular 
omission  w  cause  for  which  tbe  judgment  is 
aapposed  to  be  erroneous.  The  court  will 
consider  the  petition  without  argument  A 
petltl<m  for  a  rehearing  is  not  a  part  of 
the  record  unless  so  ordered  or  rehearing 
granted." 

This  rule  is  but  a  copy  of  rule  Na  27  (18 
South.  X),  adqpted  S^^tember  16,  1895,  and 
which  was  not  changed  in  any  way  by  the 
rules  adopted  FetHmary  17,  1897.  Rule  24, 
adopted  May  26,  1873,  and  published  in  14 
Fla.,  is  the  same^  with  tbe  exception  that  It 
requires  petitions  for  rehearing  to  be  filed 
during  tbe  term  at  which  the  Judgment  is 
enttfed,  unless  further  time  is  allowed  by 
tbe  court  Rule  24,  found  on  page  ix  of  1 
Fla.,  which  was  the  first  rule  adopted  by  this 
court  concerning  rehearlngs,  reads  as  fol- 
lows :  "Rehearlngs  must  be  applied  for  by 
petition  in  writing  within  fifteen  days  after 
the  Judgment  or  decree,  setting  forth  the 
cause  or  causes  tor  which  Judgment  or 
decree  Is  supposed  to  be  erroneous.  The 
court  will  consider  the  petition  without 
argummt  and  if  a  reheating  Is  granted, 
direct  it  as  to  one  or  more  points^  as  tbe 
case  may  require.*' 

The  changes  made  in  the  subsequent  rules 
adopted  upon  tbe  subject  are  obvious,  but 
we  call  eqjieidal  attention  to  tbe  fact  that 
every  such  rule  has  contained  the  words: 
'^e  court  will  consider  flie  petition  without 
argument"  This  provision  had  heea  uni- 
formly enforced  by  this  court  Smith  and 
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Armlstead  t.  Groom,  7  Fta.  180;  First  Nat 
Bank  of  Florida  t.  Asbmead,  23  Fla.  879, 
2  South.  657,  666  ;  0.  H.  Jones  &  Bro.  v.  Fox, 
2S  Fla.  462,  2  South.  853 ;  Sauls  t.  Freeman, 
24  Fla.  225,  4  South.  577;  Summerlln  v. 
Thompson,  31  Fla.  369  (text  391),  12  South. 
667 ;  Steele  t.  State,  33  Fla.  364, 14  South.  841. 

The  appellant  In  Instant  case  has  forward- 
ed, with  its  petition,  an  elaborate  typewrit- 
ten argument,  which  It  requests  to  be  filed 
and  considered  by  the  comrt,  and  the  petition 
filed  by  the  appellee  "is  practically  a  Joinder 
of  issue  with  the  conrt  as  to  the  correctness 
of  Its  findings  upon  points  involved  therein 
that  were  expressly  passed  upon  and  con- 
sidered— In  reality,  a  reargument  of  the 
cause  in  advance  of  any  conclusion  from  us 
upon  the  application  for  such  reargument; 
and  In  this  respect  It  Is  violative  of  the  well- 
established  rules  governing  applications  for 
the  rehearing  of  causes."  Steele  t.  State, 
33  Fla.  355,  14  South.  842. 

The  appellant,  after  the  expiration  of  the 
time  fixed  by  the  rule,  also  sends  another 
petition  for  filing  and  consideration  by  the 
court  We  must  respectfully  refuse  to  con- 
sider either  petition,  for  each  one  Is  violative 
of  the  rule.  G.  H.  Jonea  &  Bro.  v.  Fox, 
supra.  We  again  call  attention  to  the  fact 
that.  In  framing  a  petition  tor  a  rehearing, 
the  requirements  of  the  rule  must  be  com- 
plied wltli,  and  when  the  rule  Is  violated  this 
of  Itself  is  a  sufficient  reason  for  a  denial  of 
the  petition  without  further  consideration. 
In  addition  to  above  authorities,  see  18  Bncy. 
of  PI.  &  Pr.  67.  As  was  said  in  Jackson- 
ville, T.  &  K.  W.  By.  Go.  V.  Peninsular  Land. 
Transp.  ft  Manufacturing  Co.,  27  Fla.  157 
(text  159),  9  South.  661, 17  L.  E.  A.  33 :  "The 
proper  function  of  a  petition  for  a  rehearing 
is  to  present  to  ns  any  ranlssion  or  cause  for 
which  our  judgment  Is  supposed  to  be. er- 
roneous. No  new  ground  or  position,  not 
taken  in  the  argument  submitting  the  cause, 
can  be  assumed."  Also  see  Da  Costa  t. 
Dibble  (Fla.)  38  South.  466. 

Neither  petition  suggests  any  point  to  us 
that  was  not  fully  considered  by  us  in  mak- 
ing our  declslim.  but  each  seeks  to  have 
us  pass  opon  the  merits.  As  was  expressly 
decided  In  onr  former  opinion,  this  we  can- 
not do.  We  also  call  attention  to  the  fol- 
lowing additional  decisions  upon  the  ques- 
ti<Hi  of  partlM :  Megln  v.  Filor,  4  Fla.  203 ; 
Greeley  t.  Hendricks,  23  Fla.  866,  2  South. 
620;  Lyon  v.  Register,  86  Fla.  273,  18  South. 
689;  Nelson  v.  Halsley,  89  Fla.  145,  22  South. 
265 ;  Graver  v.  Spencer,  40  Fla.  135,  23  South. 
880;  Rawls  T.  Tallahassee  Hotel  Co.,  48  Fla. 
288,  31  South.  237;  Scott  v.  Jenkins  fFla.)  85 
South.  101 ;  Steere  v.  Tentlon  (Fla.)  35 
South.  106;  Mote  v.  Morton  (Fla.)  85  Sonth. 
666;  Rumell  v.  City  of  Tampa  (Fla.)  87 
Sonth.  663;  Camp  Phosphate  Company  v. 
Anderson  (Fla.)  87  South.  722. 

The  petitions  for  rehearing  are  denied. 

OOOKBBLL  and  WHITFIELD,  JJ.»  concnr. 


TATLOR  and  PABKHILU  JJ.,  omcnr  In 

the  opinion. 

HOOKSB,  J.,  dlsQualifled. 


STATQ  T.  PATTBBSOM. 
(Supreme  Court  of  Florida.  July  20,  19(XS.) 

1.  CoNSTrrunoNAL  Law  —  DuoBnciHAnoir 
Betwebu  RACKB-^ramr  Oab  Acoovicoda- 

TIONB. 

An  act  requiring  street  car  oompaniea  to- 
provide  separate  compartments  in  their  cars 
for  the  Caucaalan  and  African  races,  and  that 
under  penalties  prohibits  persons  of  either  of 
said  races  from  occupying  the  compartment  of 
a  car  set  apart  for  the  other  race,  but  with  the 
in-oviso  "that  the  provisiooB  of  this  act  aball 
not  apply  to  colored  nurses  having  the  care  of 
white  children  or  sick  white  persons,"  violates 
section  1  of  the  fourteoitb  amendment  to  the 
federal  C!oDStitntion,  and  is  void. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10^ 
Cent.  Dig.  Constitutional  Law,  ${  644,  715.] 

2.  Statutes— UncoNsiiTGTioKALiTT  in  Pakt 
— Bffsoi. 

The  settled  role  of  statntwy  construction  is 
that,  if  the  obnoxious  section  or  part  is  of 
such  import  that  the  other  sections  or  parts, 
without  it,  would  cause  results  not  coatemplat- 
ed  or  desired  by  the  Legislator^  tlien  the 
tlre  statute  most  be  held  inoiteratlvB. 

[Ed.  Note.— For  cases  in  point,  see  toL  44, 
Cent  Dig.  Statutes,  U  68-66.] 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Oourt,  Dnval 
County ;  Rhydon  M.  Call,  Judge. 

Petition  for  habeas  corpus  by  Andrew  Pat- 
terson against  the  state  of  Florida.  Peti- 
tioner was  discharged,  and  the  state  brings 
error.  Affirmed. 

The  Florida  Legielatore,  at  its  aesslDu  of 
1905,  enacted  the  following  statute: 

"(Chapter  6420.) 

"An  act  to  require  street  car  companies  in 
this  state  to  furnish  separate  cars  or  di- 
visions in  cars  or  other  provisions  for 
the  separation  of  white  and  colored  pas- 
sengers; to  require  said  companies  to 
keep  separate  white  and  colored  passen- 
gers; to  give  conductors  and  employes  of 
said  companies  police  powers,  and  to  pro- . 
vide  penalty  for  the  violation  of  this  act. 
"Be  it  enacted  by  the  Legislatore  of  the 
Btete  of  Florida: 

"Section  1.  That  all  street  car  companies, 
persons,  associations  of  prarscms,  firms  or 
corporations  operating  street  car  lines  in  this 
state  shall  furnish  separate  accommodations 
for  white  and  colored  passengers. 

"Sec.  2.  That  every  street  car  company 
or  person  operating  a  street  car  line  In  this 
state  ah{>ll  make  provision,  rules  and  reg- 
alati<«u  for  tite  separation  of  white  pas- 
sengers ftom  negro  passengers  by  separate 
cars,  or  fixed  divisions,  or  naovable  screens, 
or  other  method  of  division  In  the  cars  of 
sncb  lines.  A  ftillare  or  refasal  by  sucb 
company  or  person  to  make  auch  provision. 
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rules  and  regnlatloiui  ahall  be  a  misdemeanor, 
and  upon  coDTlctlon  thereof  it  or  he  shall 
be  punished  a  fine  not  to  exceed  fifty 
($50.00)  dollars  for  each  i^enie.  Each  day 
of  snch  failure  or  refusal  after  Jnly  Ist, 
1906,  shall  constltnte  a  separate  offense. 

"Sec  8.  That  when  any  street  car  Is  di- 
vided Into  dlTlalons,  the  divisions  set  apart 
or  provided  for  white  and  colored  praseoxers, 
respectively,  may  he  in  space  proportioned 
according  to  nsual  and  ordinary  volume  of 
travel  by  whitp  and  colored  passengers  on 
the  line  on  which  the  car  is  used. 

"Sec  4.  That  conductors  or  other  employes 
In  charge  of  such  cars  shall  assign  passen- 
gers to  their  respective  car  or  division,  pro- 
vided by  said  companies  imder  the  pro- 
Tislons  of  this  act,  and  snch  persons  in 
charge  of  snch  cars  are,  hereby  Invested  with 
police  powers  to  carry  the  provisions  of  this 
act  into  effect 

"Sec.  5.  That  any  passenger  wilfully  oc- 
cupying any  car  or  division  of  car  other 
than  that  to  which  he  has  been  assigned, 
shall  be  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  not  to  exceed  twenty- 
five  ($26.00)  dollars  or  by  imprisonment  not 
to  exceed  thirty  days.  Conductors  and  all 
other  employ^  in  charge  of  snch  cars  or 
divisions  of  cars  are  hereby  clothed  with 
the  power  to  eject  from  the  car  or  cars  any 
passenger  who  refuses  to  occupy  such  car 
or  division  to  which  he  may  be  assigned. 

"Sec,  6.  If  any  employ^  having  charge  of 
any  snch  car  shall  permit  white  and  colored 
passengers  to  occupy  the  same  car.  In  case 
separate  cars  be  provided  or  division  In  case 
separate  cars  be  not  provided  he  shall  be 
guilty  of  a  misdemeanor  and  punishable  by 
a  fine  of  not  exceeding  fifty  dollars  or  im- 
prisonment of  not  exceeding  thirty  days  or 
both  in  the  discretion  of  the  court 

"Sec.  7.  That  the  provisions  .of  this  act 
shall  not  apply  to  colored  nurses  having  the 
care  of  white  children  or  sick  white  persons. 

"Sec.  8.  That  nothing  In  this  act  shall  be 
construed  to  prevent  the  runnhig  of  extra, 
or  special  cars  for  the  exclusive  accommo- 
dati(Hi  of  either  white  or  colored  passen- 
gers, if  the  regular  cars  are  operated  as 
nsual,  as  required  by  this  act 

"Sec.  0.  That  all  laws  or  parts  of  laws 
In  confiict  with  this  act  are  hereby  repealed. 

"Sec  10.  That  this  act  shall  take  effect 
on  the  first  day  of  July,  1905. 

"Approved  May  19.  1905." 

Under  this  law  the  defendant  In  error 
was  arrested  by  the  sherlflT  of  Duval  county 
and  held  in  custody  on  a  warrant  and  charge 
of  refusing  to  ride  in  that  [>ortlon  of  a  street 
car  designated  and  assigned  to  colored  peo* 
pie,  and  In  attempting  to  ride  In  that  por- 
tion of  said  car  assigned  to  white  people. 
Upon  being  arrested  and  detained  In  custody 
the  defendant  filed  his  petition  In  the  circuit 
court  for  Dnval  county  for  a  writ  of  habeas 
corpus,  in  which  he  alleged  that  he  was 
unlawfully  deprived  of  his  liberty  and  un- 


lawfully held  In  custody  upon  said  charge 
of  violating  said  law ;  that  said  law  Is  un- 
constitutional and  void  for  the  following 
reasons: 

(1)  8ectl<m  2  of  said  act  Is  Tagoe  and 

uncertain. 

(2)  Said  act  is  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of 
the  United  States  of  America,  in  that  it 
denies  to  a  certain  class  of  colored  citisens 
an  eqnal  protection  of  the  law. 

(8)  Because  section  7  of  the  act  not  only 
gives  to  a  certain  portion  of  colored  people, 
to  wit  colored  nurses  having  the  care  of  white 
children  and  colored  servants  In  charge  of 
sl(A  white  people,  rights  and  immunities 
denied  to  other  colored  people,  contrary  to 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  of  America,  bat 
also  renders  said  law  e^tedal,  and  not  gen- 
eral, contrary  to  section  20,  art  3,  of  tba 
Constitution  of  the  state  of  Florida. 

(4)  Said  law  is  in  violation  of  section  1 
of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  of  America, 
which  denies  any  state  the  right  to  pass  any 
law  abridging  the  rights  and  privileges  of 
citizens  of  the  United  States  of  America. 

(5)  Sakd  law  is  a  denial  to  petitioner  due 
process  of  law  as  guarantied  the  four- 
teenth amendment  of  the  Oonstttiitlon  of  the 
United  States  of  America. 

(6)  Said  law  gives  to  one  class  of  citizens, 
to  wit  white  dtlzeiu,  certain  rights,  privi- 
leges, and  immnnitlei  not  granted  thereby 
to  colored  citizens. 

(7)  That  the  law  undertakes  to  create  of- 
ficers not  known  to  the  Constitution  of  the 
state  of  Florida,  and  empowers  street  rail- 
way companies  to  make  the  appointment  of 
same,  and  not  requiring  said  officers  to  take 
an  oath  for  the  faithful  performance  of  duty 
as  required  by  law. 

Writ  of  habeas  corpus  was  granted,  and 
the  sheriff  made  return  thereto  to  the  effect 
that  he  held  the  petitioner  under  and  by 
virtue  of  a  commitment  Issued  a  Justice 
of  the  peace  for  said  county. 

At  the  hearing  before  the  circuit  Judge  of 
the  habeas  corpus,  the  petitioner  was  dis- 
charged from  further  custody,  and  vrrlt  of 
error  to  this  court  was  granted,  and  the 
state  brings  such  Judgment  here  for  review 
by  vreit  of  error. 

W.  J.  Bryan,  Oo.  Sol.,  and  W.  H.  Bills, 
Atty.  Oen..  for  the  State.  Wetmore  &  Pur- 
cell,  for  defendant  in  error. 

TATEiOR,J.  (after  stating  the  facts).  The 
order  of  the  circuit  Judge  discharging  the 
petitioner  from  further  custody  is  the  only 
error  assigned. 

We  are  entirely  clear  that  section  7  of  the 
questioned  act  is  violative  of  section  1  of 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  In  that  it  dlscrlmlnately 
abridges  the  privileges  and  immunities  of 
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-one  ciBBB  of  dtlzens  ot  the  Unitecl  States 
bj  giving  to  another  clasB  of  such  citizens 
privileges  that  are  withheld  from  the  class 
discriminated  against  It  gives  to  the  Can- 
-caslan  mistress  the  right  to  have  her  child 
attended  In  the  Caucasian  department  ot  the 
car  by  Its  African  nurse,  and  withholds  from 
the  African  mistress  the  equal  right  to  hare 
her  child  attended  In  the  African  d^artment 
-of  the  car  by  Its  Oancaslan  nurae.  It  also 
discriminates  between  the  races.  In  that  It 
gives  to  the  invalid  adult  Caucasian,  man 
or  woman,  the  right  to  be  attended  In  his 
or  her  department  of  the  car  by  his  or  her 
colored  nurse,  and  withholds  from  the  Af- 
rican Invalid  the  corresponding  right  to  be 
attended  In  his  or  her  department  of  the 
<&t  by  bis  or  her  white  nurse.  It  also  gives 
to  the  African  nurse  the  right  to  space  in 
either  department  of  the  car,  and  withholds 
from  the  Caucasian  nurse  the  same  privilege, 
thereby  discriminating  between  the  races  in 
favor  of  the  African  nurse  as  against  the 
Caucasian  nurse  belonging  to  the  same  oc- 
cupational class  of  persons. 

Finding  that  the  seventh  section  of  the 
act  Is  unconstitutional  and  void,  the  question 
arises,  does  its  taint  necessarily  vitiate  the 
«ntire  act?  We  are  likewise  clear  that  It 
doe&  The  Legislature,  in  the  enactment  of 
the  said  section  7  of  the  act,  having  in  ex- 
press terms  recorded  its  intent  that  African 
nurses  In  chai^  of  Caucasian  children  or 
adult  Invalids  should  not  be  subject  to  the 
pains  and  penalties  of  the  other  provisions 
of  the  act  when  with  such  Caucasian  chil- 
dren at  invalids  they  invaded  the  Caucasian 
department  ot  a  car,  to  strike  said  section  7 
from  the  act  and  to  maintain  the  remaining 
provisions  thereof  would  Inevitably  subject 
to  the  pains  and  penalties  of  the  act  a  class 
of  persons,  to  wit  colored  nurses,  In  the  face 
■ot  the  expressed  Intention  of  the  Legislature 
that  tbey  should  not  be  so  subject  The 
settled  rule  is  that  If  the  obnoxious  section 
or  part  is  of  such  Import  that  the  other  sec- 
tions or  parts,  without  It,  would  cause  results 
not  contemplated  or  desired  by  the  legis- 
lature, then  the  entire  statute  must  be  held 
ln<^ratlve.  1  Lewis*  Sutherland,  Statutory 
-Oonstrnction  (2d  Bd.)  S  297 ;  Connol^  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct  431, 
46  L.  Ed.  679.  For  these  reasons  we  must  ad- 
judge the  whole  act  to  be  unconstitutional 
and  void. 

It  follows  that  the  judgment  of  the  circuit 
court  in  said  cause  must  be  affirmed,  and 
it  is  so  ordered,  at  the  cost  of  the  county 
of  Duval.  All  concur. 


RHODES  et  al.  v.  HICKS  et  al. 
(^Supreme  Court  of  Florida.    Mardi  26,  1903.) 

In  Banc.  Error  to  Circuit  Court  Elscambia 
-County;  L.  J.  Reeves,  Judge. 

Action  by  J.  W.  Rhodes  and  others  against 
Win  Hicks  and  another.  Judgment  for  defend- 
ants, and  plalntlflh  bring  error. 

Bloont  ft  Blount,  for  plaintiffs  in  erroK 


PER  CURIAM.  Writ  of  error  dtemisB«d,  on 
motion  of  counsel  for  plaintiff  In  treat. 


RICHARDSON  T.  DB  WITT  «t  aL 
(Supreme  Court  of  Florida,  iMvisioB  A.  March 

10.  1903.) 

Appeal  from  CIrcait  Court,  Duval  Ooanty; 
Rhydon  M.  Call,  Judge. 

Bill  by  Jennie  H.  Richardson  against  Lewis 
De  Witt  and  others.  Decree  for  defendanta* 
and  complainant  appeals. 

Qeo.  U.  Walker  and  D.  U.  Fteteher,  for  ap- 
pellant  A.  W.  Cockrell  ft  Son,  ior  a^UeesL 

PER  CURIAM.  The  decree  li  affirmed. 


ROBERTSON  et  ux.  v.  BEOEBR. 
(Soprraie  Court  <tf  Florida.   Jan.  14.  1903.) 

In  Banc.  from  Circuit  Court  Aladnia 

County :  William  S.  Bitillock,  Judge. 

Bill  by  Richard  A.  Becker  against  D.  A. 
Robertson  and  wife.  Decree  for  complainant, 
and  defendants  i^peal. 

0.  a  Thomas  and  J.  A.  Carlisle,  fw  appd- 

lants. 

PER  CURIAM.  Dismissed,  aa  ^ndpe  «C 
counsel  for  appellants. 


ROUNTRBB  et  aL  T.  8TANSELL. 
(Suiveme  Oonrt  of  Fl(»4da,  Divialtm  A.  Bfarcb 
24.  1903.) 

&ror  to  Circuit  Coort  Madison  Oonn^; 
John  F.  White,  Judge. 

Action  by  A.  J.  Rountree  and  another  against 
Richard  J.  Stansell.  Judgmrat  tat  defendant, 
and  plaintiffs  bring  error. 

W.  a  McCbU.  for  plaintiffs  in  artor.  H.  J. 
McCall,  for  defoidaut  in  error. 

PER  CURIAM.  Hie  Jndgmoit  la  affirmed. 


SGHREBNICK  v.  SINGER  et  at 
(Supreme  Court  of  Florida.    Feb.  17,  1903.) 

In  Banc.  Error  to  Circait  Coort,  Daval 
County;   Rhydon  M.  Call,  Judge. 

Action  by  Sara  Singer  and  husband  ffgaf""t 
Carl  Schrebnick.  Judgment  for  complainants, 
and  defendant  brings  error. 

M.  C.  Jordan,  for  plaintiff  in  error.  H.  B. 
Philips,  for  defendants  In  error. 

PER  CURIAM.  Dismissed,  on  motion  of 
connsel  for  defendant  in  error. 


SAULS  et  al.  v.  LAWS  et  al. 
(Supreme  Court  of  Florida,  Dlviidon  A.  Febw 
8,  1903.) 

Error  to  Circuit  Court,  Vfrinsla  Oounty ;  Mi- 
nor S.  Jones.  Judge. 
Action  by  William  Laws  and  another  against 

John  Sauls  and  others.  Judgment  for  plain- 
tiSa,  and  defendants  bring  error, 

Isaac  A.  Stewart  (Bgford  BIy,  on  the  brleO. 
tor  plaintiffs  In  error.  Thomas  E.  Wilwm.  for 
defendants  In  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 
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CROW  T.  FLORENCE  lOB  &  COAL  00. 

et  al. 

(Supreme  Court  of  Alabama.  May  18,  1905.) 

1.  COEPOBATIONS— BLECTIOK   OT  DIBICTOES— 

Review  in  Equity. 

Equity  takes  jurisdiction  to  determme  tna 
legality  of  an  elecUon  of  directors  of  a  corpora- 
tion only  where  tbe  question  arises  mcidentally 
and  collaterally  in  a  suit  of  which  the  court  has 
Jurisdiction. 

CBd.  Notfc— Pot  <««8  to  B2!"^«!?,  ^  ^ 
Out.  Dig.  OorpomtionB,  H  im  124B-] 
%  Samb-Camoeixatiok  of  Fictitious  Stock. 

Equity  haa  jurisdiction  to  declare  void  tbe 
issuance  of  fictitious  stock  in  a  corporation  and 
to  cancel  the  certificate  representing  the  stock. 

8.  Same— Cancellatiok  of  Stock— Removal 
or  DiBEcroaa— Bill— AiXEQATioHs— SuiTi- 

OlSNCT. 

A  bill  by  a  stockholder,  praying  for  the  can- 
cellation of  a  certificate  of  stock,  because  ficti- 
tious, and  for  the  removal  of  directors  in  pos- 
■esrion  of  the  corporation,  alleged  that  tbe  ficti- 
tioiia  stock  was  iseaed  In  January  uid  that  tbe 
•lection  of  directors  whose  title  to  office  was 
atucked  was  held  in  November  following. 
Beid,  that  the  validity  of  the  issuance  of  the 
stock  did  not  depend  on  the  legality  of  the 
election  of  directors,  and,  though  tbe  validi^ 
of  the  dection  might  arise  on  tbe  court  can- 
celing the  certificate  of  stock,  yet  that  was  not 
sufficient  to  give  the  court  jurisdiction  of  the 
question  of  toe  validity  of  the  election.  In  tbe 
absence  of  the  further  condition  that  the  rell^ 

S rayed  for  in  respect  to  the  stock  depended  on  a 
ecision  of  the  validity  of  the  election  of  the 
direetora. 

4.  SAKB— WBOnOS— RSDIBM  BT  Stdoeholo- 

ns— GoiTDiTions  FBMnpnir. 
A  stockholder  of  a  corporation  cannot  xte 
for  a  wrong  against  the  corporation  without 
first  applying  to  tbe  officers  thereof  for  redress, 
unless  it  would  be  unavailing  so  to  do. 

[Ed.  Note.— For  cases  in  point,  see  vol.  12, 
Gent  Dig.  Corpoiatioiis,  H  791-796.] 

&  Sau— BlZJ>— Afplioaxiok  10  DmOTOBB 
FOB  RBDBEB8. 

A  bill  by  a  stockholder  for  the  cancella- 
tion of  a  certificate  of  stock,  becaose  flctltious, 
alleged  that  after  the  entire  stock  bad  been 
taken  a  vedfied  number  of  shares  were  issued 
without  consideration  to  a  third  person,  who 
executed  to  another  a  power  of  attorney  au- 
thorising him  to  vote  the  stock ;  that,  though 
no  transfer  ot  Uie  stock  was  made  on  the  books 
of  the  corporation,  it  was  owned  by  a  director ; 
and  that  the  purpose  of  issuing  the  stock  was 
to  enable  tbe  directors  to  secure  control  of.  the 
corporation.  Betd  to  show  the  futility  of  ai»- 
plying  to  the  directors  in  possession  for  redress^ 
entitlmg  the  stockholder  to  sue  without  de- 
manding relief  from  them,  or  from  others  claim- 
ing to  be  directors,  but  who  were  not  acting  as 
snch. 

OL  Sake— Ficrmous  Stock— Bill— Allkoa- 

TI0R8. 

A  bill  in  a  suit  by  a  stockholder  for  tbe 
cancellation  of  a  certificate  of  stock,  because 
flctitioos,  which  alleges  that  tbe  stock  issued  to 
a  atof^holder  was  issued  without  any  consldera- 
tloo  paid  or  to  be  paid  by  him  in  money,  prop- 
erty, or  service,  and  was  fictitious,  and  that  the 
stock  was  Issaed  on  the  representation  that  the 
plant  of  tbe  corporation  had  been  purchased 
for  $18,000,  and  that  the  stock  was  paid  for  hf 
giving  tbe  stockholder  a  credit  on  the  purchase 
price  of  $4,000,  and  that  the  representations 
were  untrue,  the  plant  costing  only  $9,000,  suf- 
ficiently shows  uiat  tbe  stock  was  fictitious, 
within  Const  |  284,  prohibftiiy;  tbe  Issuance 
of  corporate  stock  except  for  money,  labor  done, 
or  prcqE>erty  actually  rec^ved,  and  declaring  that 
all  flctitloue  increaaea  stocik  kdiaU  be  vm± 
8»S0.— 20 


7.  EQUITT- PLEADINO— OxmBAL  DmUBBEB. 

Under  Code  1896,  S  700,  declaring  that  a 
demurrer  to  the  bill  must  set  forth  the  ground 
of  demurrer  specially,  and  otherwise  must  not 
he  heard,  a  general  ground  of  demurrer  to  a 
bill  will  not  be  considured. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent  Dig.  Bqnity,  I  BOO.] 
&  Appeal-Dekubbeb— SumoiiHCT  in  Pabt. 

Where  a  demurrer  was  properly  sustained 
on  some  of  the  grounds  assigned,  the  decree  sus- 
taining the  demurrer  will  be  affirmed,  though 
other  grounds  assigned  were  not  well  taken. 

Appeal  from  Chancery  Court,  Lavdwdale 
County;  W.  H.  Bimpaon,  Cbancellor. 

"To  be  officially  r^rted." 

Snlt  by  Thomas  W.  Crow  against  the  Flor- 
ence Ice  &  Coal  Company  and  ottaera.  From 
a  decree  sustaining  a  demurrer  to  the  bill, 
complainant  appeals.  Affirmed. 

Emmet  O'Neal,  tot  anwllant.  Pan!  Hodce* 
and  Jolm  T.  Aatacraft,  for  aroellees. 

DEN80N.  J.  The  bill  In  this  case  was 
ftled  by  Thomas  W.  Crow  in  bia  individual 
capa<dt7  aa  a  stocUiold^  In  the  Floroice  Ice 
&  Coal  CcHmpany,  a  cnponitlon,  against  the 
said  cOTporation,  Henry  J.  Uoore,  Walter  D. 
Hoore,  John  T.  Asbcraft,  F.  E.  Wright,  Em- 
met O^eal,  and  James  BL  Grov.  One  of  the 
purposes  of  tbe  bill  Is  to  have  the  conrt  de- 
clare tbe  issuance  of  40  shares  of  stocik  In 
said  corporation  to  F.  E.  Wright  on  the  9tb 
day  of  January,  1908,  flctlttouB  and  void,  and 
that  tbe  certificate  of  said  stock  be  snrroir 
dered  and  canceled.  Another  purpose  Is  to 
have  tbe  election  of  Henry  J.  Moore,  Walter 
D.  Bfoore,  and  Thomas  W.  Crow  (complain- 
ant) as  directors  of  said  corporation  at  a 
stodEholders'  meeting  presided  over  by  Wal- 
ter D.  Hoore  on  thB  night  of  tbe  4th  of 
Novembtf,  190^  declared  Illegal  and  void, 
and  to  tuive  tbe  election  of  Henry  J.  Hoore 
as  president  and  Walter  D.  Hoore  as  secre- 
tary and  treasurer  of  mid  corporation,  by 
Henry  J.  Hoore  and  Walter  D.  Hoore,  claim- 
ing to  be  directors,  declared  Illegal  and  void, 
and  to  have  the  court  decree  that  complain- 
ant, Emmet  O'Neal,  and  James  H.  Grow  are 
tbe  directors  of  said  corporation,  and  ttiat 
complainant  is  tbe  president  and  James  H 
Grow  Is  tbe  secretary  and  treasurer  of  said 
corporation.  All  tbe  respondents  except  Em- 
met O'Neal  and  James  H.  Grow  Joined  In  a 
demurrer  to  th<a  bill,  assigning  20  ground 
w  causee  of  demurrer.  The  cbancellor  sus- 
tained tbe  demurrer  upon  all  tbe  grounds 
exc^  the  fourteenth,  fifteenth,  seventeenth, 
eigbteraitii,  nlneteaoth,  and  twentieth.  Tbe 
appeal  was  taken  firam  the  decree  by  the  com- 
plalnanit  and  he  has  assigned  as  error  tbe 
decree  sostalnli^  tbe  grounds  of  demurrer 
as  ahore  Indicated. 

It  has  been  frequently  held  by  this  court 
that  "a  conrt  of  equity  will  not  primarily 
take  Jurisdiction  to  determine  the  legality 
of  an  electicm  of  directors  of  a  corporation, 
or  to  remove  a  director  who  Is  In  possession 
of  the  office.  The  court  will  inquire  Into  the 
teirularity  of  tbe  election,  w  tbe  right  of  the 
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person  to  the  office,  only  when  the  question 
arises  Incldently  and  collaterally  In  a  suit  of 
which  the  court  has  rightful  jurlsdlctioii  and 
the  grant  of  relief  depends  upon  Its  decision." 
Nathan  t.  Tompblns,  82  Ala.  437,  2  South.  747 ; 
Moses  V.  Thompklna.  84  Ala.  613, 4  South.  763 ; 
Perry  Tnskaloosa  Cotton  Oil  Mill  Co.,  93 
Ala.  364.  9  South.  217 ;  BlUott  T.  Sibley,  101 
Ala.  344. 18  South.  600.  In  the  last  case  dted, 
this  principle  was  based,  not  bo  much  upon 
the  doctrine  of  multifariousness,  as  upon  a 
want  of  equity  in  the  bill  in  this  respect 

Bquity  jurisdiction  to  declare  the  issuance 
of  flctltious  stock  in  a  corp<Mratlon  void,  and 
to  have  the  certificates  represoiting  such 
stock  canceled,  cannot  be  questioned.  The 
question  to  be  determined,  then.  Is  whether 
or  not  the  relief  prayed  for  with  respect  to 
baring  the  Issuance  of  the  8to<&  declared 
fictitious  and  void  depends  upon  a  decision 
of  the  regularity  vel  non  of  the  election  of 
the  directors  and  officers  of  the  corporation. 
It  Is  shown  by  the  averments  In  the  Ml)  that 
the  alleged  fictitious  stock  was  issued  and 
signed  by  the  legal  ofilcers  of  the  corporation 
on  the  9th  day  of  January,  1903,  and  that  the 
election  of  the  board  of  directors  whose  title 
to  the  office  la  attacked  was  held  on  the 
night  of  the  4th  of  November,  1903.  Under 
this  state  of  the  case  we  fail  to  discover  that 
the  validity  of  the  Issuance  of  the  stock  could 
in  any  wise  depend  upon  the  legality  or  regu- 
larity of  the  election  of  the  directors  and  of- 
ficers of  the  corporation  at  an  election  held 
nearly  nine  months  after  the  Issuance  of  the 
stodc.  It  may  be  that  a  decree  by  the  court 
declaring  that  the  Issuance  of  the  stock  was 
fictitious  and  void  would  affect  the  validity  of 
the  election  of  the  directors  In  such  way  as 
to  put  a  proper  person  in  position  to  Institute 
proper  proceedings  to  have  the  question  Judi- 
cially determined.  But  this,  even  If  it  could 
have  been  held  to  have  arisen  Incidentally, 
could  not  of  itself  Impart  to  the  chancery 
court  jurisdiction  to  determine  the  question, 
in  the  absence  of  the  further  condition  that 
the  relief  prayed  for  In  respect  to  having  the 
Issuance  of  the  atodk  declared  fictitious  and 
void  depended  upon  a  decision  of  the  validity 
vel  non  of  the  election  of  the  directors.  In 
this  view  of  the  case  the  bill  was  without 
equity,  and  the  seventh,  eighth,  eleventh,  and 
sixteenth  grounds  of  demurrer,  which  pre- 
sent the  question,  were  properly  sustained. 

An  Individual  stockholder  of  a  corporation, 
as  a  general  rule,  cannot  bring  a  suit  to  rem- 
edy an  allied  corporate  wrong  without  hav- 
ing first  applied  to  the  directors  of  the  cor- 
poration for  redress  of  his  grievances.  Bell 
V.  Montgomery  Light  Co.,  103  Ala.  275,  15 
South.  569;  L.  &  N.  R.  R.  Co.  v.  Neal,  128 
Ala.  1^,  29  South.  865.  But  there  Is  an  ex- 
ception to  the  rule.  The  exception  is  that 
the  stockholder  need  not  seek  redress  at  the 
hands  of  the  corporate  authorities  when  It 
would  be  wholly  unavailing  and  futile.  It 
Is  necessary,  however,  that  this  excuse  should 
be  disclosed  in  the  bill  by  averment  of  the 
facta  with  partlcularitr  and  deflnlteneaa. 


Authorities  sqpra;  Jasper  Land  Co.  t. 
Walils.  123  Ala.  662,  26  Sooth.  6S9;  Mont- 
gomery Traction  Co.  v.  Harmon  (Ala.)  87 
South.  373.  The  bill,  touching  this  matter, 
shows  that,  after  the  entire  capital  stock  of 
the  corpwation  had  beea  subscribed  for  and 
taken,  the  40  shares  were  lasned  to  F.  BL 
Wright  on  the  9tb  da7  of  January.  1903; 
that  on  that  day  Henry  J.  Moore,  the  pres- 
ident of  the  corporatl<ui.  and  J.  S.  Kllbom, 
Its  secretary,  at  the  Instance  and  request  of 
John  T.  Ashcraft,  Issued  the  40  shares  of 
stock  to  Wright;  that  Eilbvni.  as  secretary, 
signed  the  certificates  of  ntoA  upon  the 
resentatlons  of  the  said  Henry  J.  Mocnre  tjiA 
John  T.  Ashcraft  that  the  ice  plant  and  all 
macUnery  necessary  for  ttie  manufacture  of 
Ice,  "duly  Installed"  and  ready  for  operation, 
had  been  purchased  at  and  for  the  sum  of 
$13,000;  and  that  the  said  stock  so  Issued  to 
the  said  Wright  was  paid  for  by  giving  a 
credit  on  the  pnrdiase  price  of  the  said  ice 
plant  of  $4,000.  It  Is  alleged  that  the  rep- 
resentattons  were  relied  <hi  ^bum  when 
he  signed  tiie  cartlOcate  of  the  stock  issued 
to  Wright  It  is  also  averred  that  these 
representations  were  xmtrue,  and  that  the 
plant  onl7  cost  |9;000;  that  tbe  stock  was 
issued  to  Wright  without  any  consideration 
paid  or  to  be  paid  by  the  said  Wright  In 
money,  property,  or  services,  and  was  wholly 
fictittons.  It  further  appears  by  the  aver- 
ments of  the  bill  that  at  the  time  the  stock 
was  Issued  to  Wright  he  executed  to  John  T. 
Ashcraft  a  general  power  of  attorney,  author- 
izing him  to  vote  said  8to<^  at  all  meetings 
of  the  stockholders.  It  Is  averred  that  the 
stock  issued  to  Wright,  although  no  transfer 
has  been  made  of  It  on  the  books  of  the  cor- 
[Mratlon,  Is  held  and  owned  by  Henry  J. 
Moore  and  John  T.  Ashcraft.  and  that  tbe 
purpose  and  object  of  said  Moore  aod  Ash- 
craft In  having  said  stock  Issued  was  to 
secure  for  themselves  and  Walter  D.  ^oore 
control  and  management  of  tbe  affairs  of  the 
corporation.  Taking  the  averments  above 
set  out  as  true,  we  hardly  think  It  would  be 
reasonable  to  suppose  that  Henry  J.  Moore 
and  Walter  D.  Moore,  the  beneficiaries  of  tbe 
alleged  fictitious  stock,  would,  on  demand 
made  by  a  stockholder,  have  commenced  a 
suit  to  have  tbe  Issuance  of  the  stodc  can- 
celed. 

But  it  is  further  Insisted  that  a  demand  to 
bring  the  suit  should  have  been  made  upon 
the  board  of  directors,  alleged  to  be  composed 
of  the  complainant,  Eknmet  O'Neal,  and 
James  M.  Crow.  Tbe  bill  clearly  shows  that 
these  men,  while  they  claim  to  be  the  direct- 
ors of  the  corporation,  are  not  exercising  any 
of  the  duties  of  directors.  Th^  are  not  in 
possession,  control,  or  management  of  any 
of  the  property  of  the  corporation.  They 
have  none  of  the  corporation's  books,  papers, 
or  assets  In  possession.  It  Is  also  shown 
that  the  board  of  directors  presided  over  by 
Henry  J.  Moore  Is  the  governing  board  and 
engaged  In  carrying  on  the  business  of  the 
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COTpmtioii.  It  mut  be  held  tbat  the  avw- 
menti  of  the  bill  btonght  the  complainant 
within  the  exception  of  the  general  rnle,  and 
that  the  third,  fourth,  ninth,  and  tenOk 
grounds  of  the  demnrrer  were  not  well  aft- 
signed. 

SecUon  2U  of  the  Oonrtltatlon  prohlbita 
the  lamanoe  of  stock  In  corporatlonfl  except 
tor  nuuuT*  labor  done,  or  iffoperty  sctoally 
rec^TSd*  and  declares  that  all  flctltions  bip 
creases  of  stoA  or  Indebtedness  of  a  oorpo- 
ratlm  shaU  be  Told.  The  bill,  as  we  have 
seen,  avers  thst  tbe  40  shares  of  stock  issued 
to  Wrl^bt  were  Isioed  without  an7  consider- 
atlon  paid  or  to  be  paid  by  tbe  said  Wright 
In  money,  property,  or  servlcee,  and  were 
wholly  flctltions.  We  have  also  noticed  the 
aTerments  the  bill  as  to  the  r^n-esenta- 
ticms  whldi  wers  made  at  the  time  the  stodr 
was  iBBoed.  The  avomentB  are  sufficiently 
epedflc  to  mrfiold  the  bill  against  the  objec- 
tion pointed  ont  by  lite  twelfth  and  thir- 
teenth groonds  of  0ie  demnrrer.  The  first 
groond  of  the  demnrrer  was  general,  and 
sbonld  not  bare  been  considered.  Code 
1890. 1  70a  and  anthorltles  tiiere  cited. 

We  have,  in  what  has  been  said,  covered  all 
the  points  made  by  tbe  assignments  of  errw, 
and,  we  tmst,  have  famished  a  guide  by 
whidi  tbe  cranplalnant  may  amend  his  bill, 
if  he  sbonld  desbre  to  further  prosecute  the 
Boit;  and  to  this  end  the  oomplalnant  will 
be  granted  80  days  within  which  to  amend 
tbe  bUL  While  we  have  held  that  some  of 
the  grounds  of  dranurrer  to  the  bill  were  not 
well  taken,  yet,  the  demnrrer  having  been 
properly  sutalned  on  other  gronnds  assigned, 
tbe  decree  of  the  chancery  court  must  be 
affirmed. 

BfcCLBIiLAN,  a  J.,  and  TT80N  and 
ANDBBSON,  JJ.,  concur. 


COLB  T.  BIRUINOHAU  UNION  RT.  CO. 
et  aL 

(Snpreme  Court  of  Alabama.   May  11,  1906.) 

CoKPCOATioira — ^Aots  Ultsa  Vibes — Suit  n 
SrocKHOLons— LAfmsa. 
A  suit  by  a  stockholder  of  a  street  rail- 
way company  to  set  aside,  on  the  ground  of 
Dltra  vires,  its  sale  of  its  property  to  another 
snch  company  for  shares  of  its  stock,  Is  barred 
by  laches,  being  brought  ten  years  after  the 
transfer  and  two  years  after  he  admittedly 
knew  of  it;  the  property  having  in  the  mean- 
time been  sold  to  a  third  company,  and  having 
been  mortgaged  by  the  latter,  and  the  stock- 
holder having  lived  near  the  city,  though  out- 
side the  state,  everything  done  having  been 
open  to  the  pablic,  and  statutes  having  been 
passed  to  r^olate  aivtUng  done  In  the  way  of 
consolidation,  of  which  ft  la  difficult  to  con- 
ceive that  he  did  not  have  notice. 

Appeal  from  Chancery  Conrt,  Jefferson 
County;  John  O.  Garmlchael,  Chancellor. 

Suit  by  Charles  M.  Cole  against  the  Bir- 
mingham Union  Bailway  Company  and  otheri. 
From  a  decree  dismissing  tbe  bill,  complabk- 
ant  anneals.  Affirmed. 


Tbe  bill  in  tiUs  case  was  filed  appd- 
lant,  who  avers  hlmsdf  to  be  ttie  owner  of 
76  shares  of  the  capital  stock  of  the  Birming- 
ham Union  Ballwi^  Company,  and  seefts 
to  set  aside  a  tran^M-  of  tbe  asseti  of  ssid 
c«p(n!«tloii,  alleged  to  have  been  made  in 
1891,  to  the  Blrmlntfiam  Bailway  ft  Electric 
Oompany.  The  bill  farther  se^  to  set  aside 
another  transfer  of  the  assets  of  the  corpora- 
tion made  by  said  Birmingham  Bailway  & 
Blectrlc  G«iqwii7  In  Febrnary,  1866,  to  the 
Blrmin^iam  Railway,  lilght  ft  Power  Com- 
pany, an  Alabama  corporation.  It  Is  tfhown 
that  In  ea<A  sal^  the  assets  of  the  waOae 
corpwatlon  were  paid  for  by  Issuing  stoA 
of  the  THidee  corporation  to  tbe  owners  of 
wtoA  Of  the  vendw  cwporatton.  Tbe  oom- 
phUnant  alleles  that  he  did  not  assent  to 
eUtber  of  time  transactions;  tiiat  eadi  of 
the  sales  was  nltra  Tires;  and  as  to  htm 
wm  and  are  Tirid.  The  bill  further  alleges 
that  oomplalnant  bou^t  his  atoA  In  April, 
1890,  and  tbat  It  is  now  of  great  Tsloe,  and 
has  earned  large  ^vldends  since  said  sales. 
That  under  and  by  virtue  of  tbe  several  con- 
solidations tbat  were  effected  by  tbe  sales 
described  in  the  Mil,  tbe  several  COTporattoos, 
to  wit :  tbe  Birmingham  Rallwi^  ft  Blectrlc 
Company,  and  tite  Blrmln^iam  Railway, 
Light  ft  Fewer  Company,  have  executed 
Several  series  of  bonds  secured  by  mortgages 
on  all  the  propertlee  attempted  to  be  con- 
solidated by  them,  Inclndlng  tbe  property 
of-the  Birmingham  Union  Railway  Company ; 
and  that  the  property  of  the  Blrmli^bam 
Union  Railway  Cmnpany,  Included  In  said 
mmrtgf^  Is  the  most  valuable  portion  of  tbe 
proper^  attempted  to  be  mortgaged  by  the 
said  Birmingham  Railway  ft  Blectrlc  Oon- 
pany,  and  by  the  said  Birmingham  Bailway, 
liight  &  Powo:  Company.  Tbe  bill  further 
alleges  that  the  owners  and  purchasers  of  the 
said  bonds  took  the  same  with  full  knowl- 
edge of  tbe  Invalidity  of  tbe  said  securities 
as  far  as  tbe  property  of  the  Birmingham 
Union  Railway  Company  Is  concerned.  Tbe 
bill  further  avers  that  complainant  Is,  and  at 
all  times  has  been,  a  resident  of  the  state 
of  TenneBsee,  and  tbat  he  was  not  aware 
of  the  true  condition  of  matters  until  within 
the  last  few  months.  It  la  further  stated 
tbat  said  Birmingham  Union  Railway  Com- 
pany has  had  no  meeting  of  Its  stockholders 
since  189&  The  bill  allies  further  that 
the  facts  and  drcurastancee  connected  with 
the  consolldstion  of  said  several  companies 
are  wholly  within  the  knowledge  of  the 
parties  who  have  manipulated  tbe  same; 
that  complainant  has  made  dlUgrat  efforts 
to  ascertain  the  details  of  said  transactions, 
but  faas  been  unable  to  procure  the  books  of 
tbe  company  showing  the  same.  If  tbey  are 
shown  by  said  books,  or  to  elicit  any  informa- 
tion from  said  parties  having  knowle^e 
thereof.  A  copy  of  tbe  charter  of  tbe  Bir- 
mingham Union  Bailway  Company;  a  copy 
of  an  act  of  the  L^slatare  of  Alabama,  oi- 
tltled  "An  act  to  confirm,  amend  and  enlarge 
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tlie  diartw  of  the  Blnnlngfaam  Railway  ft 
Blectilc  Company,  and  to  ratify  and  conflrm 
tbA  consolidation  of  tbe  Beesemer  ft  Blrniln9> 
bam  Railroad  Company  with  other  corpwa- 
tlona  therein  named"  (Acts  1890-^,  p.  B84)  ; 
a  copy  of  an  act  of  tbe  L^alatnre  conferring 
additional  powers  on  the  Birmingham  Rail- 
way ft  Electric  Company  (Acts  1892-98.  p. 
794),  were  attached  at  exhibits  to  tbe  bUL 
The  Blrmin^am  Union  Ballway  Company, 
the  Birmingham  Ballway  ft  Electric  Com- 
pany, the  Birmingham  Ballway,  Ught  ft 
Power  Cmnpany,  and  the  trust  companies, 
acting  aa  tmsteea  under  said  sereral  men- 
tioned mortgages,  are  made  parties  defend- 
ant Tba  bill  pr^s  tot  tbe  appointment  of 
a  recelTer  to  take  chai^  of  all  the  assets  of 
tbe  Birmingham  Union  Ballway  Company,  and 
that  the  Blrmlni^iam  Bailwi^,  I4ght  ft  Power 
Company  be  ordered  to  snrrendor  and  trans- 
fer such  assets  to  Mid  rea^rer;  and  that 
the  mortgages  executed  since  said  alleged 
consolidation  be  set  aside  and  held  for  naught 
In  so  far  aa  ttiey  affect  the  r^hts  and  prt^- 
erty  of  the  Blrmhig^am  Unlcm  Ballway 
Company ;  and  for  an  accounting  by  the  serer- 
al defHidants  of  the  assets  of  the  Blrmli^ 
ham  Union  Ballway  Company  which  have 
ccmie  into  their  req>ectlTe  bands.  Tbie  de- 
fendants demurred  to  the  bUl  <m  tbe  ground 
of  the  laches  of  the  complainant 

John  F.  Martin  and  A,  Latady,  for  appel- 
lant Walker,  Tillman,  Campbell  ft  Walker, 
for  appellees. 

HABALSON,  J.  The  defense  relied  aa  Is, 
that  bavii^  delayed  for  nunre  than  ten  years 
In  seeing  relief,  allowing  conditions  to 
chai^  and  the  rights  of  third  parties  to 
Intervene,  defendant  Is  barred  by  his  laches, 
of  any  relief  prayed. 

The  question  of  ladies  as  applicable  to 
this  case,  has  been  so  often  considered  and 
approved  by  this  and  otber  courts  and  law 
writOTS,  as  to  leave  nothing  new  to  be  origi- 
nated on  the  question.  It  will  suit  our  pm> 
jKmes  as  well,  if  not  better,  therefore,  to 
refer  to  some  of  these  authorities  bearing 
directly  oo  the  case,  and  r^at  the  language 
^ployed  In  some  of  them  found  to  be  ap- 
pUcabl&  In  the  case  of  Babe  t.  Dunlap, 
61  N.  J.  Eq.  40,  2S  Atl.  959,  In  point  In  many 
of  its  phases.  It  la  said:  "But  stodcholders, 
to  be  entitled  to  the  summary  Interference 
of  the  court  in  cases  where  they  se^  protec- 
tion against  acts  which  are  merely  In  excess 
of  the  powers  of  the  corporation,  and  are 
not  prohibited  by  law,  must  be  diligent 
Tbey  must  apply  so  recently  after  the  doing 
of  the  act  of  which  they  complain  that  tbe 
court  may  stop  or  undo  the  wrong  to  them 
without  doing  equal  or  greater  wrong  to 
some  other  person.  The  principle  which 
must  control  the  action  of  a  court  of  equity 
in  cases  where  the  defense  Is  lathes,  was 
laid  down  by  Lord  Camden  many  years  ago 
In  these  words:  'Nothing  can  call  forth 
tbe  activity  of  a  court  of  equity  but  coo- 


science,  good  faith  and  reasonable  dlUgraiceL 
Where  these  are  wanting,  the  court  la  pas- 
sive, and  does  nothing.  Laches  and  neglect 
are  always  dlsconntuunced,  and,  therefore, 
from  the  beginning  of  ttds  jurisdiction,  there 
was  always  a  limitation  to  suits  In  equity.' 
Smith  V.  Clay,  reported  in  a  note  to  Del- 
vralne  v.  Brown,  8  Brown,  Cb.  839,  2  Amb. 
64B.  This  prlndple,  as  it  Is  applied  to  stocks 
holders  who  are  tardy  in  seeing  protection 
against  acts  ultra  vires  of  the  corporatbm, 
was  expressed  by  Sir  John  Bmnil^,  master 
of  tbe  rolls,  in  Gregory  v.  Patchett  88  Beav. 
090,  602,  in  this  form:  'Shsrdioldera  caxt- 
not  lie  by,  sanctioning  <n  by  their  silence 
at  least  acquiescing  In,  an  arrangemmt  which 
is  ultra  vires  of  the  cmnpany  to  wbidi  th^ 
belMtg,  watdilng  the  result— If  It  be  favop- 
able  and  iwofltable  to  timuselves,  to  abide 
by  It  and  insist  opon  its  validity;  but  If  it 
prove  unfavorable  and  disastroua,  then  to 
Institute  proceedings  to  set  it  aside.'  And 
Lord  Justice  Turner's  statement  of  the  rule 
is  equally  pntlnent  to  tbe  case  In  hand.  In 
Or«it  Weetern  By.  Co.  v.  Oxford,  W.  ft  W. 
By.  Ca,  8  De  Offi^,  M.  ft  O.  841,  899,  he  said; 
'Where  the  summary  Intorferaice  at  this 
Court  Is  invoked,  in  cases  of  this  nature,  it 
must  be  invoted  prenqptly.  Parties  who 
have  lain  by,  and  permitted  a  large  e]q>ettdl- 
tnre  to  be  made^  In  contravention  of  the  r^hts 
for  vhlch  tb^  contend,  cannot  call  upon 
the  court  for  Its  summary  Interference.  Tbe 
Jurisdiction  to  Interfere  is  purely  equitable* 
and  it  must  be  governed  by  equitable  prliH 
dples.  One  of  the  first  of  those  principles 
is  that  parties  coming  Into  equity  must  do 
equity,  and  this  prlndple  more  than  readies 
to  cases  of  this  description.  If  parties  can- 
not come  Into  equity  without  submitting  to 
do  equity,  a  fortiori,  th^  cannot  come  for 
tbe  summary  intwference  of  tbe  court  when 
thdr  conduct  before  coming  has  beea  such 
as  to  prevent  equity  being  done.'  The  cases 
In  which  this  principle,  as  it  is  applied  to 
sto(&holders,  baa  been  discussed  are  numer- 
ona  The  doctrine  they  establish  is,  that 
where  an  act  is  done  openly,  and  especial- 
ly on  notice,  and  wltbont  erll  intent  though 
clearly  In  excess  of  the  power  of  the  corpora- 
tion, a  nonassenting  stockholder  will  not 
be  allowed  to  pause  to  speculate  upon  the 
chances — to  wait  until  he  can  see  whether 
such  act  Is  likely  to  result  In  profit  or  los^— 
bnt  to  be  entitled  to  the  snmmary  interfer- 
ence of  the  court  he  must  eak  for  It  prompt- 
ly, and  befcn'e  the  act  of  which  he  complains 
has  become  the  foundations  of  rights  or 
equities  which  must  be  destroyed,  or  great- 
ly Impaired,  If  the  act  be  nullified  or  undone. 
Or,  stated  with  greater  brevity,  and  In  its 
simple  essence,  the  rule  Is  this :  If  he  wants 
protection  against  the  consequences  of  an 
ultra  vires  act  he  must  ask  for  it  with  suf- 
ficient promptness  to  enable  the  court  to  do 
justice  to  him  without  doing  injustice  to 
others." 

In  Hubbard  t.  Manhattan  Trust  COb*  87 
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Fed.  59,  30  0.  a  A.  S20,  It  was  said :  "It  to 
averred  In  the  most  general  terms  tbat  the 
hypothecation  was  frandalently  concealed 
from  the  complainants,  and  that  the^  did  not 
learn  of  the  wrongs  alleged  nntll  after  the  aalfl^ 
and  In  pother  part  of  the  bill,  nntU  long 
after  the  sale  of  the  bonds  and  stodc  •  *  • 
The  defense  of  etaleness  Is  not  the  defense 
that  a  lapse  of  time  has  taken  place  since 
the  cause  of  action  accmed,  which  has  ere* 
ated  a  bar  analogous  or  akin  to  the  bar  cre- 
ated by  the  statute  of  limitations.  'Laches  is 
not,  like  limitation,  a  mere  matter  of  time, 
but  prlndpaUy  a  question  of  the  inequity  of 
permitting  a  claim  to  be  enforced'  (Galllher  v, 
Caldwell,  14S  U.  S.  368,  12  Snp.  Ct  873,  86 
L.  Ed.  788) ;  and,  when  this  Inequity  exists,  a 
conrt  of  equity  will  refuse  relief,  although  the 
time  which  has  elapsed  since  the  alleged  In- 
jnry  Is  less  than  that  \rhlch  la  made  a  bar  by 
the  statute  of  limitations  (Alsop  t.  Rlker,  155 
U.  S.  448, 15  Snp.  Ct  162. 39  L.  Ed.  218).  This 
Inequity  often  arises  from  the  changed  value 
of  the  property  during  the  time  which  has 
elapsed  since  the  date  of  the  transactions 
which  are  the  subject  of  the  suit,  or  from  the 
changed  relation  of  the  parties  to  the  prop- 
erty, as  when  a  sale  has  taken  place,  and  new 
rights  have  arisen.  This  class  of  casee  fre- 
quently appears  In  the  latter  volumes  of  re- 
ports of  the  Supreme  Court,  some  of  which  are 
dted  In  Galllher  v.  Caldwell,  sapra.  This 
case  is  not  one  of  the  class  where'the  value  of 
the  property  has  risen  greatly  while  the 
complainant  slumbered,  or  where  new  rights 
have  arisen.  *  *  *  In  a  bill  to  obtain  re- 
lief from  an  atl^d,  but  concealed  and  recent- 
ly discovered,  fraud.  It  was  always  held  that 
there  must  be  distinct  averments  as  to  the 
time  of  the  discovery  of  the  foaud,  how  the 
knowledge  was  obtained,  why  It  was  not  ob- 
tained earlier,  and  as  to  the  diligence  pre- 
viously used  In  the  Investigation  of  the 
fraudulent  transaction,  so  tbat  a  court  would 
discover  from  the  bill  Itself  whether  the  com- 
plainant had  not  lost  his  rights  by  his  negli- 
gence. Steams  v.  Page,  7  How.  819.  12  L. 
Ed.  928.  It,  therefore,  naturally  resulted 
that  *a  defense  grounded  upon  the  staleness 
of  the  claim  asserted  may  be  made  by  demur- 
rer.' Lansdale  v.  Smith,  106  IT.  8.  891. 
1  Sup.  Ct  860,  27  L.  Bd.  219.- 

"Laches  alone  Is  sufficient  to  bar  equitable 
relief.  espedaDy  when  It  has  been  so  long  con- 
tinued as  to  render  the  relief  sought  doubt- 
ful, uncertain,  unfair  or  unjust"  Ohio  UIv- 
er  R.  Co.  V.  Johnson  (W.  Va.)  40  S.  E.  407. 

In  Patterson  v.  Hewitt  (N.  M.)  66  Pac. 
662,  56  L.  R.  A.  668,  one  of  the  most  elabo- 
rate and  well  considered  cases  to  be  found,  a 
great  array  of  authorities  are  cited  and  re- 
viewed. Many  cases  are  referred  to,  where 
the  doctrine  of  laches  was  applied,  regardless 
of  the  statute  of  limitations,  and  where  the 
period  of  time  was  comparatively  short 
"The  court  points  out  that  In  the  cases  of 
Harwood  v.  Railroad  Ca,  17  WalL  79,  21  L. 
Ed.  BBS,  and  In  Davison  r.  Davl%  126  a 


S.  90,  8  Sup.  Ct  625,  31  L.  Ed.  635,  a  delay  of 
Ave  years  was  held  to  be  inexcusable  laches." 

In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
687,  23  L.  Ed.  328,  and  Hayward  v.  Ellot  N. 
Bank,  96  U.  S.  611,  24  L.  Ed.  866,  four  years 
was  held  to  be  laches. 

In  Brown  v.  County  of  Buena  Vista;  96 
n.  S.  161,  24  L.  Ed.  422,  7  years  was  held  to 
be  laches,  although  the  Information  of  the 
complainants  was  secured  but  20  months  be- 
fore the  commencement  of  the  suit 

In  Holgate  v.  Eaton,  116  U.  S.  33,  6  Sup. 
Ct  224,  29  L.  Ed.  538,  and  In  Society  Ton- 
dere  v.  Mllliken,  135  U.  S.  304,  10  Sup.  Ct 
823,  34  L.  Ed.  206,  a  delay  of  10  years  in 
each  case  was  held  inexcusable  laches. 

In  Pollard  v.  Clayton,  1  Kay  &  J.  462,  s.  c. 
18  Morrison,  Mln.  Rep.  334,  a  suit  relating  to 
mining  property,  11  months  was  held  to  be 
fatal  delay,  etc.  The  doctrine  Is  then  stated, 
"When  a  case  Is  of  purely  equitable  cogni- 
zance, in  the  application  of  the  doctrine  of 
laches,  courts  of  equity  act  upon  their  own  In- 
haent  doctrines  of  dtecouraging  for  the  peace 
of  society,  antiquated  demands,  and  refuse  to 
interfere  when  there  has  been  gross  laches  in 
prosecuting  the  claim,  or  long  acquiescence 
in  the  assertion  of  adverse  rights." 

In  Noyes  on  Intercorporate  Relations,  { 
40,  it  Is  said  that  "Laches  In  bringing  suit 
will  preclude  a  dissenting  stockholder  from 
j  enjoining  a  coflsolldatlon.  •  •  •  Acqul- 
I  escence  for  an  extended  period,  during  which 
i  time  the  Interests  of  third  parties  have  In- 
tervened, may  Itself  constitute  laches  and 
prevent  a  stockholder  from  attacking  a  con- 
solidation even  on  the  ground  of  fraud." 

As  a  general  proposition,  a  party  without 
notice  or  knowledge,  cannot  be  charged  with 
laches.  Means  of  knowledge,  however,  are 
equivalent  to  knowledge.  As  has  been  well 
said:  "Means  of  knowledge,  plainly  within 
reach  of  stockholders  by  the  exerdse  of  the 
slightest  diligence  Is  in  legal  effect  equivalent 
to  knowledge."  Jesup  v.  111.  C.  R.  Co.  (C. 
C.)  48  Fed.  483.  "Whatever  Is  suffldent  U> 
excite  attention,  and  put  the  party  on  his 
guard,  and  call  for  Inquiry,  Is  notice  of  every- 
thing to  which  the  inquiry  would  lead. 
When  a  person  has  suffldent  Information  to 
lead  him  to  a  fact,  he  will  be  deemed  con- 
versant with  It  It  is  immaterial  whether 
the  court  declares  the  consolidation  void  or 
voidable."  2  Cook  on  Corp.  8  731,  and  note 
1;  AdIer  v.  Van  Kirk  Land  Oa,  114  Ala. 
551,  21  South.  490,  62  Am.  St  Rep.  133; 
James  v.  James,  56  Ala.  525. 

The  case  of  Leavenworth  Co.  v.  Chicago 
R.  R.  Co.  (C.  C.)  18  Fed.  209,  Is  in  many 
respects  Identical  with  the  one  we  consider 
on  the  question  of  notice.  In  the  opinion 
it  Is  said :  "  'But  while,  as  in  the  present 
case,  the  transaction  complained  of  la  the 
consolidation  of  two  quasi-public  corpora- 
tions, made  or  attempted  to  be  made  un- 
der and  by  virtue  of  authority  conferred 
by  a  public  statute,  by  proceedings  had  and 
altered  of  record  upon  the  at  Uw  n- 
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spective  corporatloiii,  *  *  *  It  ts  dif- 
ficult to  see  upon  what  ground  the  transac* 
tlon  can  be  r^rded  as  one  wbich  conceals  it* 
s^f.  On  tba  contrary,  the  court  wonld  be 
Inclined  to  hold  that  the  stockholders  of  the 
respective  corporations  are  charged  with  no- 
tice of  the  proceedings,  and  bound  to  proceed 
witti  reastmable  diligence  to  annul  them. 
And,  however  this  may  be,  they  cannot  stand 
for  a  sOTles  of  resrs,  mufcing  no  tiga  <tf 
discontent;  while  other  Innocoit  parties  In- 
Test  their  means  upon  the  faith  of  the  valid* 
Ity  of  the  consolidation.'  Again  the  learned 
judge  says :  'In  the  nature  of  the  case 
the  ccmsolldatlon  of  the  two  railroad  com* 
panles  In  question  must  have  been  a  tran» 
action  quite  public  and  nottwlous  In  Its  char- 
acter, and  well  known  to  the  public,  and  es- 
pecially to  the  stockholders  in  the  respectiTa 
corporations  and  others  pecuniarily  Intet^ 
ested.'  And  again:  'It  Is  said,  howevo', 
that  the  complainant  may  hare  had  notice  of 
the  fact  of  consolidation,  but  not  of  the 
tacts  rendolng  ctmsotidation  fraudulent 
No  doubt  the  question  In  all  sudi  cases  must 
be,  not  whether  complainant  had  knowtedge  of 
the  act  complained  of,  but  whether  be  knew, 
or  might,  by  proper  diligence,  have  known, 
of  the  foots  ccmstltnting  the  fraud.  But 
what  are  the  facts  constitntlng  the  alleged 
fraud  in  the  present  case?  The  principal  al- 
legation Is  that  the  consolidation  was  fraud- 
vloit  and  Told  because  the  constituent  cor- 
porations were  without  power  to  craisolldate. 
Can  tSte  defendant  be  heard  to  plead  Ite 
Ignorance  of  the  pow^s  of  the  corpora- 
tion of  whldi  It  was  a  member?  We  think 
it  was  bound  to  know  what  these  powers 
were;  and  If  It  were  not.  It  would  be  held 
bound.  In  soidi  a  case  as  this,  to  make  Inquiry 
within  a  reasonable  time  after  the  act  com- 
plained 0^  and  would  be  held  to  such  knowl- 
edge as  it  might  acquire  by  such  Inquiry. 
Whatever  la  sufficient  to  excite  attention,  and 
put  the  party  on  his  guard  and  call  for  in- 
quiry, la  notice  tit  everything  to  whldi  the 
inquiry  would  have  led.  When  a  pwscm  has 
snffident  Information  to  lead  him  to  a  fact, 
hft  ^all  be  deemed  cmversant  with  it  Mar- 
tin v.  Smith.  1  DiU.  06,  Fed.  Cas.  Na  0,164^ 
and  cues  cited.*  It  Is  further  said  in  the 
Dplnl<m  hi  that  case:  The  complainant 
knew,  or  should  have  known,  that  the  cor* 
poratl<m  in  which  it  was  a  stockholder  bad 
been  consolidated  with  the  Iowa  corporation. 
It  also  knew,  or  might  have  ascertained, 
the  terms  of  the  consolidation,  and  whether 
it  was  within  the  powers  of  the  con>oratlon 
to  enter  Into  it  Having  notice  of  these 
things,  and  being  advised  that  large  sums  of 
money  were  about  to  be  raised  by  the  con- 
solidated company  *  *  *  it  is  Impossible 
to  hold  that  it  was  not  guilty  of  laches  In 
waiting  thirteen  yean,  and  until  a  valuable 
property  had  been  built  up,  and  large  Inter- 
este  acquired  upon  the  faith  of  the  validity 
of  the  consolIdati(m,  before  instituting  these 
proceedings.' " 
In  the  case  at  bar.  It  wonld  seem  that  com- 


plainant, if  be  did  not  have  actual  notice  of 
the  cooBoIldatton  of  whlcb  be  complains,  did 
have  notice  of  facts  suffldent  to  put  biro  on 
notice.  More  than  ten  yeara  had  elapsed  af- 
ter  the  first  consoUdatloL  There  is  no  aver- 
ment that  then  was  any  concealment  in  any- 
thing that  was  done.  OOner  conaolldatlons 
grew  up,  upon  the  same  system,  new  proper- 
tlea  were  acquired,  new  liabilities  of  large 
amounts  were  Incoited,  Uie  dty  of  Birming- 
ham, meantime,  had  grown  with  wonderful 
and  taicreaaing  raiddlty.  Acta  of  the  Legisla- 
ture ware  enacted  to  r^olato  anything  that 
was  done  In  ttie  way  of  oonaolldatlon,  <tf 
which  it  Is  difficult  to  concave  that  onn- 
plalnant  was  not  awareu  He  lived  out  of 
the  state,  It  is  true,  but  wlUiin  a  compara- 
tively short  distance  of  Birmingham.  What- 
ever was  done,  appears  to  have  beoi  open  to 
the  public,  and  no  actual  fraud  la  alleged. 
It  appears  that  ccmiplalnant  by  bis  averments 
knew  of  this  consolidation  fbr  some  two  years 
or  more,  before  he  commenced  this  salt  and, 
for  more  than  ten  years,  be  sat  idly  and 
did  nothing  to  r^KUr  his  alleged  wrong. 
Ev«7  other  stodcholder  had  consented  to  the 
consolidation  ac^t  himself. 

The  court  below  was  of  the  <vInIon  and  be 
decreed  accordingly,  that  the  demurrer  to  the 
bill  for  laches  was  well  taken,  and  we  ap- 
prove his  decree. 

It  Is  unnecessary  to  consider  any  other 
question  discussed. 

Affirmed. 

McCLBLTvAN,  a  J.,  and  DOWDBLL, 
and  DENSON,  JJ.,  concur. 


NORDAN  V.  STATE. 
(Supreme  Court  of  Alabama.   April  18,  tSOS.) 

1.  HouiciDE — Indictment — Counts. 

Where  Mie  Is  charged  with  murder  by  ad- 
ministering or  causing  to  be  administered  poison 
to  decedent,  a  ooant  chargiog  bim  with  the 
murder  by  administering  a  deeignated  poison  to 
decedent  and  a  count  charging  him  with  the 
murder  by  causing  to  be  administered  a  des- 
ignated poison  to  decedent  are  sufficient  to  meet 
any  phase  of  the  evidence. 

2.  JuBT— Venibi  fm  Tbial  roB  Gbimss. 

Twenty-four  jurors  were  drawn  and  sum- 
moned for  a  term  of  court.  Three  failed  to  ap- 
pear. The  court  on  the  first  day  of  the  term 
impaneled  jory  No.  1  of  12  jurors,  and,  without 
completing  jury  No.  2,  proceeded  to  hear  a  case, 
and  fixed  the  day  for  the  trial  of  one  accused 
of  murder,  and  ordered  50  special  jurors  to  be 
drawn  according  to  law.  who,  together  with  the 
regular  jurors  for  the  week,  would  be  the  spe- 
cial vaiire  In  defendant's  case.  On  the  same 
day  jury  No.  2  was  organized,  and  the  deficien- 
cy supplied  as  provided  by  Code  1806,  $  5011. 
With  juries  Nob.  1  and  2  and  the  50  special 
jurors,  the  special  venire  was  made  up  and 
served  on  defendant  Held,  that  defendant  was 
not  deprived  of  any  right;  jury  No.  2  being 
properly  a  part  of  uie  venire  for  bis  trial.  * 

3.  Same — Quaufication— 'Residbncb. 

Since  Acts  1834-85,  p.  726.  creating  the 
several  divisions  of  the  circuit  court  of  a  coun- 
ty, does  not  fix  as  an  additional  qualification  of 
a  juror  that  he  shall  live  in  the  division  of 
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which  he  la  Bummooed  u  a  Juror,  a  Qualified 
juror  of  the  couoty  ia  a  competent  juror  in  aD7 
diTislon. 

4.  Saicb — Excuse  JuBcm— DiscamoN  or 

COOBT. 

The  Bufflcieii<7  of  the  excuse  of  a  Juror 
from  serving  is  hi  the  sooud  discretion  of  the 
trial  court 

[Ed.  Note.— For  cases  in  point,  see  voL  31, 
Cent.  Dig.  Jury,  |  885.] 

6.  Baue. 

The  trial  court  did  not  abnse  Its  discretion 
in  excusing  a  Juror  from  serving  in  order  to  en- 
able him  in  an  emergency  to  save  his  property 
from  destruction. 

ft.  iKDicTiunr— Objscxiors— Ataiublb  Bb- 


An  objection  to  an  indictment  because  of 
the  action  of  the  court  subsequent  to  the  regu- 
lar <^anisation  of  the  grand  Jury  in  supplying 
a  defidency  in  the  jury  is  not  an  objection  with- 
in Code  1896,  I  6260,  prescriMng  when  objec- 
tlms  to  an  indictment  for  defect  In  the  grand 
jury  shall  not  be  available. 
7.  Cbiminal  Lav — Pua  nr  Abateueht. 

Defendant,  after  the  court  had  overruled 
his  motions  to  strike  the  indictment  and  to 
quash  it,  filed  a  plea  in  abatement,  on  which 
issues  were  Joined  by  the  state  and  a  trial  bad 
by  a  Jury.  The  ground  of  the  motions  and  of 
the  plea  went  to  the  legality  of  the  grand  jury. 
Held,  that  the  plea  in  abatement  was  made 
material  by  the  state  taking  issue  thereon,  and 
defendant  was  entitled  to  Judgment  according 
to  the  evidence  submitted  on  tne  issue. 
&  Qbaud  Jubt— Iufanelino— Authobitt  oe 

COUBT. 

A  grand  Jury,  on  entering  on  the  hearing  of 
a  case,  found  that  2  of  the  Jurors  were  disqual- 
ified because  of  relationship  to  defendant. 
They  withdrew  from  the  jury  and  left  13  ju- 
rors, who  examined  several  witnesses,  when  an- 
other Juror  was  excused  to  attend  a  funeral, 
who  was  absent  a  day  and  a  half.  The  court 
ordered  that  8  other  persons  be  placed  on  the 
ijiry.  The  jury  as  thus  constitutea  continued  the 
investigation,  the  witnesses  who  had  testified 
being  recalled,  and  retnrned  an  indictment 
Held,  that  the  court,  without  discharging  the 
third  Juror,  had  no  authorl^  to  add  the  three 
persons  to  the  Jury,  and  the  indictment  was 
void. 

9.  Homicide — ^S^tidence — Adhisbibiutt. 

On  a  trial  for  homicide  by  administering 
poison  to  decedent,  It  was  competent  to  permit 
a  physidan,  who  attended  decedent  during  her 
last  illness,  to  describe  her  condition  and  the 
nature  and  character  of  her  suffering. 

[Bd.  Note. — ^For  cases  in  point,  see  toI.  26, 
Cent.  THg.  Homicide,  S  37S.] 

la  Sake. 

On  a  trial  for  homicide  by  administering 
poison  to  decedmt,  it  was  competent  to  permit 
a  physidan,  who  attended  decedent  during  her 
last  illness,  to  testify  that  an  autopsy  was  pei^ 
formed  and  that  a  portion  of  decedent's  stom- 
adi  waa  sealed  up  In  a  Jar  and  sent  to  a 
chemist 

IL  Same — Evidence  or  Motive. 

On  a  prosecution  of  a  husband  for  the  mur- 
der of  his  wife,  evidence  that  decedent  had  a 
dilld  four  weeks  old,  tliat  defendant  and  de- 
cedent had  been  married  only  two  weeks,  that 
bastardy  proceedings  had  been  instituted  by 
decedent  against  defendant  before  the  marriage, 
that  yroeeentlons  against  defendant  for  seduc- 
tion and  tor  attempt  to  commit  an  abortion  on 
her  were  itending,  and  proof  showing  the  cir- 
cumstances of  the  marriage  of  the  parties  and 
the  dedaratlons  vt  defendant  as  to*  how  long 
the  marriage  relation  might  eontinue^  were 
admissible  on  the  Issue  of  motive. 


12.  Cbiuiital  Law — EviDEifoi — ^Diolabatioh 

or  Decedent— Res  Gest^b. 

Where,  on  a  trial  for  murder  by  poison,  it 
waa  shown  that  defendant  gave  decedent  a 
headache  powder  and  left  aud  that  decedent 
was  found  to  be  in  pain  about  20  minutes  after 
the  taking  of  the  powder,  a  statement  by  de- 
cedent that  she  had  taken  the  medicine  defend- 
ant gave  her  and  that  it  was  killing  hw  was 
admissible  as  part  of  the  res  gests. 

tEd.  Note.— For  cases  In  point  see  TOL  14, 
Cent  Dig.  Criminal  Iaw,  H  »1, 

18.  Same— Expbbt  WrnressBB  —  Quautioa- 

TIONS. 

It  is  proper  to  permit  a  witness  offered  as 
an  expert  on  poisons  to  state  the  extent  of  his 
experience. 

[Ed.  Note.— For  cases  In  point,  see  tdL  14, 
Cent  Dig.  Criminal  Law,  i  1069.] 

14.  HouiotDi — Evidence — ADUissiBiijrr. 

Where,  on  a  trial  for  homicide  by  means  of 
poison  a  physician,  who  attended  decedent  dur- 
ing ber  last  Illness,  testified  that  a  portion  of 
decedent's  stomach  was  sealed  np  in  a  jar  and 
sent  to  a  chemist  for  analysis,  it  was  competent 
to  permit  the  chemist  to  give  evidence  as  to  re- 
ceiving the  jar  containing  the  stomach,  which 
he  analyzed,  for  the  purpose  of  Identifying  the 
jar  as  the  one  soit  bfta  by  the  physician. 

16.  Cbihinal  Law  —  Btidbncb  —  TEsrtHomr 
AT  FoBMEB  Trial. 

On  a  trial  of  a  husband  for  tbe  murder  of 
his  wife,  it  was  competent  to  show  that  in  a 
case  against  defendant  for  the  seduction  ot  de- 
cedent she  testified  as  a  witness  for  the  state 
that  c»tain  letters  which  were  produced  on  that 
trial  were  written  by  defendant,  and  to  permit 
tbe  introduction  of  tbe  letters  ki  evidence. 

16.  Saks — Houicidb — Evidence — Motive. 
Where,  on  a  trial  for  homicide,  It  was 

shown  that  decedent  had  instituted  basturdy 
proceedings  against  defendant  prior  to  their 
marriage,  and  that  defendant  had  been  charged 
with  tne  seduction  of  decedent  and  with  at- 
tempting to  procure  an  abortion  on  her.  letters 
written  by  defendant  showing  the  diaracter 
of  the  relations  between  him  and  decedent,  were 
admissible  as  Blowing  a  motive  on  defendant's 
part  for  wanting  to  get  rid  of  decedent  after 
having  entered  Into  an  nowilling  marriage  with 
her. 

17.  Saue — Defense — Bitxcids — EvnwNCB  — 
Admissibility. 

Where,  on  a  trial  for  homicide,  the  defoise 
was  that  decedent  committed  suicide^  It  was  per- 
missible for  defendant  to  show  any  acts  or  dec- 
larations on  decedent's  part  evidencing  a  pur- 
pose to  commit  suicide. 

18.  Same. 

A  defendant  on  trial  for  the  murder  of  his 
wif^  may  testify,  in  support  of  the  defense  ot 
suicide,  to  a  threat  made  by  the  wife  to  take  her 

own  life. 

19.  Cbiminai,  Law — iNSTBUcnowe. 

An  Instruction  in  a  criminal  case  that  there 
la  no  contradiction  where  two  testify  that  they 
were  present  and  heard  a  conversation,  and  one 
testified  that  be  did  not  hear  a  portion  of  the 
conversation  testified  to  by  the  other,  is  erron- 
eous ;  for  if  both  should  testify  that  they  heard 
all  the  conversation,  and  one  should  tesufy  to  a 
particular  irtatement  and  the  other  that  be  did 
not  hear  it  &  conflict  might  exist. 

20.  Same. 

An  instruction,  on  a  trial  for  crime,  that  a 
ivobability  of  defendant's  Innocence  exiets  oniy 
when  th6  testimony  showing  innocence  Is  strong- 
er tban  that  showing  his  guilt.  Is  erroneous ; 
for  a  probability  of  innocence  may  exist  when 
no  testimony  has  been  offered  by  defendant  and 
Uiere  is  a  Uu^  of  testimony  <m  the  part  of  the 
prosecution  ihowing  follt. 
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21.  HOJflCIDIJ— iNBTKUCTIONB—lNTEin:'. 

An  Instraction.  on  a  trial  for  mardw  bj 
administering  strychnine  to  decadent,  that  the 
administering  of  strychnine  Is  sadi  a  crime 
that  the  law  carries  with  it  all  the  elements  of 
murder  In  first  deeree,  if  given  intentionally 
with  Intent  to  kllL  is  not  erroneooB. 

22.  Cbimenai.  Law — Reasoitablx  Doubt. 

A  reasonable  doubt  of  a  person's  guilt 
may  exist,  though  there  may  not  oe  a  probabil- 
ity of  innocence. 

[Ed.  Note. — For  cases  in  pointy  see  toL  1^ 
Cent.  Dig.  Criminal  Law.  |  1910.] 

23.  Saue— iNSTBuoTiona. 

liiBtnictions  ^ving  nndne  prominence  to 
IMU^cnlar  parts  «  the  ertdence  in  a  criminal 
case,  or  which  are  abstract,  argnmentativei  or 
misleading,  or  duplicates  of  charges  giren,  an 
properly  refused. 

Appeal  from  Glrcnit  Conrt  Henry  Oovnly; 
Jobn  P.  Habbard,  Jndge. 

•To  be  officially  r^rted.** 

Walter  Ij.  Nordan  was  convicted  of  mur- 
der in  the  flrst  degree  "by  admlnlBterlng  or 
can^g  to  be  administered  to  decedent  poi- 
son, and  be  appeals.  Berersed. 

Espy  &  Farmer,  for  appellant  Massey 
Wilson.  Atty.  GoL,  and  Wm.  O.  Gates,  tor 
tbe  StateL 

DOWDBLL,  J.  The  defendant  was  Irled 
and  convicted  on  an  Indictment  charging 
him  with  murder.  Tbe  Indictment  as  re- 
turned Into  court  the  grand  Jury  contain- 
ed 11  counts.  A  nolle  prosequi  was  after* 
wards,  on  motion  of  4be  solicitor,  entered 
as  to  four  of  them— the  third,  fourth,  fifth 
and  seventb.  To  the  remaining  counts  de- 
murrers were  interposed  by  tbe  defendant 
which  demurrers  tbe  court  OTorruled.  Some 
of  these  counts  are  wanting  is  proper  aver^ 
mentis  while  others  contain  unnecessary 
aTcrments.  Tbe  first  and  second  fall  to  aver 
that  the  defendant  killed  ttie  deceased,  ex- 
cept, possibly,  la  an  Inferential  way.  There 
is,  to  say  the  least,  grave  doubt  of  their  suf- 
ficiency. As  the  Indictment  must  be  qnash> 
ed  for  reasons  t3iat  will  be  stated  later  on, 
and  another  Indlctmmt  will  hare  to  be  pre* 
ferred,  we  take  occasion  here  to  say  that  we 
can  see  no  necessity  for  multiplying  the 
counts  In  the  Indictment  when  two  would 
be  snfildent  to  meet  any  phase  of  the  evi- 
dence In  the  case.  For  Illustration:  With 
proper  commencement  and  conclusion  of  the 
Indictment  as  provided  In  section  4S2&  of 
the  Criminal  Code  of  1696,  a  count  charging 
that  the  defendant  Walter  L.  Nordan,  un- 
lawfnlly  and  with  malice  aforethought  killed 
Nola  Nordan  by  administering  to  her  poison, 
to  wit  strychnine ;  and  a  second  count  char^ 
glng  that  Walter  L.  Nordan  unlawfully  and 
with  malice  aforethought  killed  Nola  Nor- 
dan by  causing  to  be  administered  to  her 
poison,  to  wit,  strychnine. 

There  was  no  error  in  overruling  the  de- 
fendant's motion  to  quash  the  venire  from 
which  a  Jury  to  try  the  defendant  was  to 
be  selected.  Twenl^-foor  regular  Jurors 
bad  been  drawn  and  summoned.  Ibree 
failed  to  appear  or  were  excused,  ^e  court 


then  organized  and  impaneled  Jury  No.  1. 
of  12  Jurors,  but  did  not  Immediately 
complete  Jury  No.  2,  and  proceeded  wlth- 
tbe  business  of  the  court  hearing  and  trying 
one  case  with  Jury  No.  1,  and.  furthermore, 
made  an  ordM  setting  a  day  for  the  trial  of 
the  defendant  and  ordered  50  special  Jurors 
to  be  drawn  according  to  law,  who,  together 
with  the  regular  Jurors  organized  for  the 
week,  would  constitute  the  special  venire 
In  defendant's  case.  On  the  same  day,  be- 
ing the  first  day  of  the  term,  Jury  No.  2  was 
organised  and  the  deficiency  supplied,  as 
provided  by  section  5011  of  the  Code  of  1896. 
With  Jury  No.  1  and  Jury  No.  2  as  thus  or- 
ganized and  the  50  special  Jurors,  the  special 
venire  was  made  up  and  duly  served  on  the 
defendant  The  defendant  was  In  no  wise 
prejudiced,  nor  deprived  of  any  right  by  the 
action  of  the  court  Jury  No.  2  was  com- 
pleted as  required  by  tbe  stetute,  and.  as 
completed,  the  law  made  It  a  part  of  tbe 
venire  for  the  trial  of  the  defendant 

It  was  immaterial  whether  the  Juror  San- 
ders lived  in  tbe  Columbia  or  Abbeville  divi- 
sion of  the  circuit  court  of  Henry  county.  If 
otherwise  qualified,  and  he  was  a  reddent 
householder  or  freeholder  of  the  county,  he 
was  a  competent  Juror.  The  act  creating 
the  several  divisions  of  the  circuit  court  of 
Henry  county  does  not  fix  as  an  additional 
qualification  of  the  Juror  that  he  shall  live 
in  the  division  of  which  he  la  sumOHined  as 
a  Juror.  Acts  1884-85.  p.  726. 

'tbe  matter  of  the  sufficiency  and  reason- 
ableness of  the  excuse  of  a  Juror  for  not 
serving  as  such  is  largely  within  the  sound 
discretion  and  Judgment  of  the  trial  court, 
when  It  comes  to  excusing  one  by  the  court 
Cor  good  and  sufficient  cause  from  service 
who  has  been  drawn  to  serve  as  a  Joror. 
We  are  not  prepared  to  say  that  to  save 
one's  property  in  emeigency  from  destruc- 
tion Is  not  a  sufficient  reason  for  the  trial 
court  to  excuse  as  for  good  cause  shown. 
Nor  are  we  prepared  to  say  that  tbe  court 
in  the  instance  of  the  Juror  Trammel,  abused 
its  power  in  excusing  said  Juror  for  cause 
under  the  circumstances  stated. 

A  motion  was  msde  by  tbe  defendant  to 
strike  the  Indictment,  which  was  overruled 
by  the  court  and  then  fallowed  a  motion  to 
quash,  which  was  also  overruled.  The  de- 
fendant Uien  filed  pleas  In  abatement  to  tbe 
Indictment  upon  wblcb  Issue  was  Joined  by 
the  state,  and  a  trial  bad  by  a  Jury,  upon 
which  trial,  on  the  evidence  Introduced,  the 
court  at  tbe  request  of  the  solicitor  In  wilt- 
Ing  gave  the  general  affirmative  cliarge  In 
favor  of  the  stete.  No  question  was  raised 
as  to  the  timeliness  in  making  the  motions 
or  filing  the  pleas;  but  a  bearing  of  the  same 
was  entered  Into,  and  evidence  tn  support 
thereof  regularly  Introduced,  and  a  Judgment 
rendered  .on  the  merite.  The  main  grounds 
of  the  motion,  as  well  as  of  the  plea  In 
abatement  went  to  the  legality  of  the  ^rand 
Jury  that  found  and  returned  the  Indictment 


Digitized  by 


Ala.)  NOBDAN  T.8TATB.  409 


In  support  of  the  motions  and  pleaa  the  fol- 
lowing facts  were  shown:  At  the  r^lar 
fall  term,  1902,  of  the  circuit  court,  a  grand 
Jury  was  regularly  organized,  and,  as  organ- 
ised, conslBted  of  15  members,  the  min- 
imum number  for  a  duly  and  legally  consti- 
tuted grand  Jury,  When  they  entered  upon 
the  dlschai^e  of  their  duties,  the  defendant's 
case,  in  which  the  present  Indictment  was 
found,  came  before  them  for  Investigation, 
and  It  was  then  ascertained  that  2  of  the 
members  of  the  grand  jury,  H.  T.  Adams 
and  W.  J.  G.  Mouring,  were  disqualified  to 
act  by  reason  of  their  relationship  to  the  de- 
fendant, and  they  were  i>ermitted  to  with- 
draw, and  did  withdraw,  from  the  grand 
Jury  pending  the  investigation  and  consid- 
eration of  said  case.  The  withdrawal  of 
these  2  grand  Jurors  left  18,  a  competent 
number  under  the  statute  to  proceed  with 
the  investigation  and  to  act  upon  a  bill,  and 
these  18  ^d  proceed  with  the  Investigation 
and  had  examined  several  witnesses,  when 
another  one  of  the  grand  Jurors,  George  L. 
Wright,  was  temporarily  excused  by  the 
court  to  attend  the  funeral  and  burial  of  a 
kinsman,  and  was  absent  a  day  and  a  half. 
With  this  Juror  temporarily  absent  there 
were  left  only  12  grand  Jurors.  It  was  un- 
der this  condition  that  the  court  by  an  order 
had  3  other  persons,  E^eming,  Laney,  and 
Doswell,  summoned  and  sworn  and  placed 
on  the  grand  Jury,  thereby  completing  the 
number  up  to  16;  and  this  for  the  purpose 
of  InveBtigaUng,  considering,  and  acting  up- 
on the  charge  against  the  defendant  then 
pending  before  the  body.  As  thus  constitut- 
ed, and  with  the  said  three  persons  so  added 
to  the  grand  Jury  and  acting  with  It,  the  in- 
vestigation was  proceeded  with,  the  sever- 
al witnesses  who  had  been  previously  examin- 
ed being  recalled  and  examined,  as  well  as 
others,  and  upon  consideration  the  present 
Indictment  was  found  and  returned  Into  court 
After  this  action  the  8  Jurors,  Fleming,  Lan- 
ey, and  Doswell,  were  excused  from  further 
service  on  the  grand  Jnry,  and  the  two, 
Adams  and  Mouring,  who  because  of  their 
relationship  to  the  defendant  bad  with- 
drawn pending  the  said  investigation,  re- 
turned to  service  in  the  discharge  of  their 
duties  as  grand  Jurors,  and  the  juror,  Wright, 
who  had  been  temporarily  excused  from 
court  to  attend  the  funeral  of  his  kinsman, 
after  the  Indictment  had  been  acted  upon 
and  returned  Into  court,  also  returned 
and  entered  upon  bis  duties  as  a  grand  ju- 
ror, and  continued  to  act  as  such  until  the 
grand  Jury  had  completed  its  labors  for 
the  term  and  were  Qnally  discharged  by  the 
court  After  the  indictment  was  returned 
Into  conrt  further  than  the  formal  arraign- 
ment of  the  defendant,  no  action  was  taken 
Jn  the  case  at  'that  r^olar  term,  and  the 
court  tiiereupon  made  an  order  for  an  ad- 
journed term,  to  be  held  beginning  on  the 
first  Monday  in  December  following.  It 
was  at  this  adjourned  term  that  tha  motlona 


were  made  and  pleas  In  abatement  were 
filed.  As  a  part  of  the  record  there  is 
a  minute  entry  of  the  court  which  recites 
that  **the  grand  Jnry  at  this  term  came  Into 
conrt,  with  the  solldtor,  and  made  known 
to  the  court  that  they  had  under  consid- 
eration the  case,  to  wit  'The  State  v.  Wal- 
ter Nordan,*  charged  with  the  murder  of 
Nola  Nordan,  and  that  by  reason  of  the  re- 
lationship to  the  person  charged  the  number 
of  the  grand  Jnry  was  reduced  below  the 
number  of  18,  and  the  court  In  accordance 
with  the  statute  supplied  the  deficiency  by 
the  selection  according  to  law  from  the  qual- 
ified bystanders  of  W.  T.  Fleming,  Z.  W. 
Laney,  and  J.  M.  Doswell,  and  they  were 
legally  sworn  as  such  grand  Jurors  to  fill 
Bucfa  deficiency,  and  the  bill  of  indictment 
in  such  case  was  returned  into  court  by  the 
grand  Jury  so  constituted.  And  the  entiy  of 
record  as  to  said  matters  of  said  selection  of 
said  grand  Jurors  and  of  the  said  indictment 
against  said  Walter  Nordan  was  made  on  a 
day  of  the  adjourned  term  of  this  court" 
This  entry  bears  date  of  November  10,  IQOSi. 
Following  this  Is  the  minute  entry  of  the  or- 
ganization of  the  adjourned  term  on  the  1st 
day  of  December,  1802. 

It  win  thus  be  BWQ  that  the  grounds  of 
objection  In  the  motions  and  in  the  pleaa  in 
abatement  were  not  directed  to  a  want  of 
qualification  in  any  member  to  become  a 
Juror,  nor  to  the  manner  of  drawing  and 
smnmoning  the  Jurors  to  be  organized  as  a 
grand  Jury,  nor  to  the  original  formation  of 
the  grand  Jury,  but  to  the  illegal  action  of 
the  court  subsequent  to  the  regular  organ- 
ization of  the  Jury.  The  irr^larity  ob- 
jected to  is  not  such  as  is  contemplated  In 
section  5260  of  the  Code,  and  Is,  therefore, 
not  embraced  within  the  curative  provisions 
of  the  statute.  In  BllUngslea  v.  State,  68 
Ala.  486,  it  was  said :  "There  are  but  two 
classes  of  cases  in  which  objections  can  be 
sustained  to  an  Indictment  when  th^  are 
based  on  Irregularities  in  tl)e  organization  of 
a  grand  Jury:  First  when  such  Jurors  were 
not  drawn  In  the  presence  of  the  officers 
designated  by  law  [citing  Code  1876,  fi  4889, 
which  Is  the  same  as  section  6269  of  the 
present  Code,  and  Bonio  v.  State,  61  Ala.  18]; 
second,  where  there  Is  some  order  of  the  court 
below,  or  some  action  of  the  presiding  judg^ 
ap[>earing  of  record  in  the  cause,  and  re- 
lating to  the  organization  of  the  grand  jury, 
which  is  without  any  warrant  In  the  statute, 
or  Is  contrary  to  its  provisions.  This  em- 
braces some  Judicial  order,  or  act  of  the 
court  as  contradistinguished  from  any  act  of 
Its  officers  while  ministerially  executing  any 
such  order  when  lawfully  made  [citing  Gross 
T.  State,  63  Ala.  40;  Flnley  v.  State,  61  Ala. 
201;  Bales  v.  State.  63  Ala.  80;  Berry  t. 
State,  68  Ala.  126 ;  Yancy  v.  State,  63  Ala.  141 ; 
Scott  T.  State,  63  Ala.  59]."  In  the  case  be- 
fore us  the  objectioiw  to  the  Indictment  were 
based  on  a  Judicial  otAa  or  act  <tf  tiie  court; 
and  tot  ttie  parposes  of  the  prea^t  case  It  la 
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Immaterial  a«  to  tbe  proper  manner  or  prac- 
tice of  making  tbe  objecttona.  as  tbey  were 
made  both  motion  and  by  plea  In  abate- 
ment Bnt  In  ^arrenberger  t.  State,  S8  Ala. 
481,  20  Am.  Bep.  643,  It  waa  said  tbat  a  plea 
to  tba  iDdlctmuit  la  an  admlarion  of  Its  gen- 
olnenen,  and  It  was  there  ruled  tbat  If  Hie 
obJectl<mB  weait  to  tbe  annihilation  of  the  In- 
dictment, **to  the  denying  it  ever  bad  a 
legal  existence,"  the  proper  mode  of  aBsalllng 
it  was  by  motion  to  quash,  and  not  by  plea 
In  abatement  In  the  case  of  Thayer  t. 
State,  188  Ala.  89,  85  South.  406,  there  waa  a 
motion  to  qnaBh  the  indictment,  which  waa 
overruled  by  the  court,  and  thai  a  plea  In 
abatement  was  filed  setting  np  the  aame 
matter  as  contained  in  the  motion.  No  de- 
murrer was  interposed  to  the  plea,  nor  repli- 
cation made  thereto;  but  Issue  was  taken  on 
it,  just  as  In  the  case  before  us.  It  was 
there  said:  "The  state,  by  taking  issue  on 
the  plea,  made  it  material,  and  entitled  the 
defendant  to  Judgment  on  tbe  facts  it  al- 
leged, notwithstanding  the  fact  aliunde  as  to 
the  right  of  the  stenographer  to  be  before 
the  grand  Jury."  Initbat  ease  the  court  over- 
ruled the  plea,  Instead  of  allowing  the  Jury 
to  pass  on  the  facta  after  Issue  joined.  Here 
the  court  gave  the  general  afflrmative  charge 
in  favor  of  the  state  on  the  pleas,  notwitti- 
standlng  the  fact  that  there  was  evidence 
supporting  the  first  and  second  of  the  de- 
fendant's pleas.  The  pleas  having  been  made 
material  by  issue  being  taken  on  them,  under 
the  evidence  on  tbe  trial  of  this  issue,  the 
affirmative  charge  shonld  not  have  been 
given  for  the  state. 

The  temporary  absence  of  the  juror  Wright 
by  permission  of  the  court  did  not  In  law  op- 
erate to  reduce  the  number  of  grand  jurors, 
80  as  to  authorize  the  court  under  the  statute 
to  supply  a  deficiency.  Wright  continued  a 
member  of  the  body,  and  the  grand  jury  as 
constituted,  after  the  withdrawal  of  Adams 
and  Mourtng  because  of  their  relationship, 
was  still  composed  of  13  members.  Under 
the  authority  of  Peters  v.  State,  98  Ala.  38, 
18  South.  334,  without  an  order  having  been 
previously  made  by  tbe  court  discharging  the 
Juror  Wright  from  the  grand  jury,  and 
which  was  not  done,  and  thereby  diminish- 
ing the  membership  of  that  body  as  con- 
stituted below  the  number  required  by  law 
to  act  the  action  of  tbe  court  In  adding  to 
the  grand  Jury  the  three  persons,  as  was  done 
In  this  case,  was  without  warrant  and  au- 
thority of  law,  and  the  indictment  returned 
by  such  grand  jury  was  illegal,  and  should 
have  been  quashed  on  defendant's  motion. 

It  was  entirely  competent  for  the  wit- 
ness Dr.  Long,  who  was  examined  on  behalf 
of  the  state,  to  testify  to  his  being  called  to 
attend  the  deceased  at  the  time  she  was 
BuflFerIng,  and  to  describe  her  condition,  and 
tell  all  about  how  she  was  suffering  and  of 
the  convulsions,  etc.  Tbe  defendant  was 
charged  with  having  killed  the  deceased  by 
administering  poison  to  her,  and  the  nature 


and  charagter  of  bar  sutTering  and  the  man- 
ner of  her  death  was  material,  and  any  evi- 
dence abeddlng  light  upon  these  matters  waa 
relevant  So,  too,  waa  it  entirely  competent 
to  idiow  t>7  Oils  witness  tbat  an  antiqiwr  waa 
performed,  and  tbat  a  portloa  of  tiie  de- 
ceaaed'a  atomach  waa  takm  out  and  sealed 
up  In  a  jar  and  sent  to  tbe  state  dmnlat  at 
Anbnm.  There  waa  no  oror  In  overruling 
the  objettlona  to  the  teadmony  of  thla  wit- 
ness. 

It  was  also  competent  to  show  by  the  wit- 
ness Mrs.  Mouring,  the  mother  of  tbe  de- 
ceased, as  to  the  condition  in  which  she 
found  her  daughter  when  the  witness  got 
to  her,  and  what  she  said  to  the  defendant 
and  how  he  acted  on  that  occasion,  and  the 
further  facts  that  tbe  deceased  had  a  young 
baby  only  four  weeks  old  and  that  tbe  de- 
fendant and  deceased  had  been  married  only 
two  weeks.  This,  in  connection  with  other 
evidence  In  the  case  tending  to  show  motive, 
was  competent  and  relevant  along  that  line. 
It  was  competent,  along  the  line  of  motive, 
for  the  prosecution  to  show  that  bastxj'dy 
proceedings  had  been  liutltuted  by  the  de- 
ceased against  the  defendant  before  their 
marriage,  and  also  to  show  pending  pros- 
ecutions against  tbe  defendant  for  the 
seduction  of  the  deceased  and  for  attempt  to 
procure  an  abortion;  and  in  this  connection 
and  for  like  reasons  it  was  competent  to 
show  the  circumstances  under  which  tbe 
marriage  between  the  defendant  and  de- 
ceased took  place — the  antenuptial  contract 
enta>ed  Into  by  than,  and  tbe  declaratlona 
of  the  defendant  before  tbe  marriage,  aa  to 
how  long  the  marriage  relattona  would  m 
might  continue. 

There  waa  evidence  that  the  defendant 
gave  to  the  deceased  a  headache  powder,  and 
then  left  ber  and  went  to  lila  etxae,  and  in 
a  short  while  after  she  had  taken  the  powder, 
about  20  minutes,  ahe  was  found  to  bo  lu 
apparent  pain  and  suffering.  The  wltoesa 
Klnsey  was  permitted  to  testify,  against  the 
defendant/a  objection,  tbat  at  tills  time  the 
deceased  said:  "I  to(A  tiie  medicine  that 
Walter  Oneftnlng  Uie  defendant)  gave  me, 
and  It  la  killing  me.  Bnn  for  the  doctor!" 
This  evidence  was  not  admistible  as  a  dying 
declaration,  for  It  is  clearly  wanting  tn  tbe 
proper  predicate  for  the  admisidon  of  such 
evidence.  We  are  inclined  to  the  opinion 
that  the  taking  of  the  medicine,  the  im- 
mediate effects,  and  quick  resulte  con- 
stituted one  continuous  act  and  a  declara- 
tion or  statouent  anch  as  tbe  one  made,  and 
at  the  time  made,  waa  admissible  aa  res 
gestae. 

There  la  no  merit  In  the  objections  to  the 
testimony  of  Dr.  Ross.  It  was  competent 
for  him  to  stete  the  extent  of  bis  experience. 
He  was  offered  as  an  expert  witness  upon 
poisons.  His  evidence  as  to  receiving  the 
Jar  containing  the  attmiach,  which  he  an- 
alysed, was  to  the  identification  of  the  jar  as 
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the  one  sent  hizD  by  Dr.  Looff,  end  wu 
properly  admitted. 

Tbe  witness  P.  A.  McDaniel  was  permit- 
ted to  testify,  against  tbe  defendant's  objec- 
tloxi«  that  In  tbe  case  of  State  t.  Nordan — 
this  defendant — charged  with  seduction  of  the 
deceajud,  tbe  deceased  was  present  and  testi- 
fied as  a  witness  In  that  case  on  behalf  of 
the  state,  and  in  her  testimony  then  swore 
that  certain  letters,  which  she  produced  on 
that  trial  and  being  the  same  offered  In 
erldence  by  the  state  in  the  present  case, 
were  In  the  handwriting  of  tbe  defendant 
We  think  this  evidence  was  admissible. 
We  recognize  the  rule  that,  In  admitting  erl- 
dence  of  tbe  testimony  of  a  witness  on  a  fot^ 
mer  trial  who  baa  since  died,  it  must  be  shown 
that  the  testimony  of  tbe  deceased  witness 
was  given  tn  a  case  wh&re  tbe  parties  and 
issaes  were  the  same  as  In  the  case  In  which 
it  is  proposed  to  prove  the  testimoi^  of  such 
deceased  witness.  And  It  Is  true  that  the 
main  issue  In  the  seduction  case.  In  which 
tbe  deceased  witness  testified,  is  entirely 
different  trom  the  main  question  In  the  pres- 
ent case.  But  as  to  the  particular  evidence 
here  offered  the  Issue  in  the  two  cases  Is 
identical ;  that  Is,  tbe  genuineness  of  the 
letters.  Tbe  parties  were  the  same  in  both 
cases,  and  tbe  particular  Issue  upon  wblch 
tbe  evidence  was  offered  was  the  same,  and 
we  think  this  satisfies  tbe  rule,  and  dls- 
tlngulsbes  this  case  from  that  of  Davis  t. 
State,  17  Ala.  854,  and  is  not  in  conflict  with 
tbe  general  doctrine  tbere  stated.  See  Wig- 
more  on  Evidence,  vol.  2.  i  1S87.  Tbe  let- 
texB  shown  to  bave  been  written  by  the 
defendant  to  the  deceased  were  properly  ad- 
mitted. These  letters  showed  that  an  in- 
timacy had  existed  between  the  defendant 
and  the  deceased,  the  nature  and  character 
of  such  intimacy,  and  therefore  tended  to 
sbow  a  motive  on  the  part  of  the  defendant 
for  wanting  to  get  rid  of  deceased  after 
entering  Into  an  unwilling  marriage  with 
her.  Evidence  which  tends  to  sbow  motive, 
however  slight,  is  proper  to  be  considered 
by  the  jury.  Tbe  two  letters,  numbered  IS 
and  16.  written  by  tbe  defendant  to  the  wit- 
ness Mae  Orlce,  when  taken  In  connection 
with  other  evidence  In  the  case,  were  pr(^ 
erly  admitted  in  evidence. 

The  theory  of  the  defense  was  that  the 
deceased  took  her  own  life  without  agency 
on  tbe  part  at  defendant  In  support  of  this 
theory  any  evidence  tending  to  show  that 
the  deceased  came  to  her  death  by  her  own 
act  was  oompetmt;  and  along  this  line  we 
think  it  was  permissible  for  the  defense  to 
show  by  competrait  evidence  any  acts,  con- 
duct or  declarations  on  tbe  part  of  the  de- 
ceased evldendng  a  mind  and  purpose  of  de- 
stn^ing  her  own  life,  and  In  this  connection 
It  was  ccHnpetent  for  tbe  defendant  as  a 
witness  in  bis  own  bdialf,  to  testify  to  a 
threat  made  by  his  wlffe  to  take  ber  own  life 
when  he  told  heir  of  his  contemplated  trip  to 
Om  eonntry  wltb  hla  sister  and  Mae  Orlce^ 


There  were  other  objertlons  to  evidence,  but 
we  think  what  we  bare  already  said  above  * 
in  a  general  way  will  prove  suffldont  for  tbe 
pnrpoaes  of  another  trial,  without  dlaciuslng 
the  many  exertions  in  detail. 

That  portim  of  the  oral  charge  excepted 
to,  wherein  tbe  court  said  to  the  Jury,  "There 
Is  no  contradiction,  within  the  proper  mean- 
ing of  that  term,  wh»-e  two  testify  that  they 
were  present  and  heard  a  conversation,  and 
one  testifies  that  he  did  hear  a  certain  por- 
tion of  the  conversation,  and  the  other  testi- 
fies that  he  did  not  hear  that  portion  of  If* 
was  erroneous.  In  such  a  case  there  may 
or  may  not  be  a  contradiction.  If  both 
should  testify  that  they  beard  all  of  the  con- 
versation, and  one  should  testify  to  a  partic- 
ular statement  having  been  made  In  tbe 
conrersation,  and  the  other  testify  that  he 
did  not  hear  any  auch  statement  made,  then 
a  confilct  In  tbe  testimony  might  be  said 
to  exist  Tbe  charge  would  hare  been  prop- 
er, If  tbe  court  had  said  under  such  circum- 
stances a  confilct  did  not  necessarily  arise, 
and  leaving  the  question  of  a  conflict  to  the 
determination  of  the  jury. 

The  court  in  Its  oral  charge  erred  in  tbe 
statement  that  "a  probability  of  the  defend- 
ant's Innocence  exists  only  when  the  testi- 
mony showing  bis  innocence  is  stronger  than 
that  showing  bis  guilt"  A  probability  of 
Innocence  may  exist  when  uo  testimony  baa 
been  offered  by  the  defendant  and  there 
should  be  a  lack  of  testimony  on  the  part 
of  the  prosecution  showing  bis  guilt  That 
portion  of*  tbe  oral  charge  excepted  to,  in 
wblch  tbe  court  said  to  the  Jury,  '^The  ad- 
ministering of  such  a  drug  as  strychnine  is 
a  crime  of  such  belnous  quality  that  tbe  law 
carries  with  it  all  tbe  elements  of  murder 
in  the  first  degree  if  given  knowingly,  inten- 
tionally, and  with  intent  to  kill,"  when  re- 
ferred to  the  evidence  In  the  case,  and  taken 
In  connection  with  the  fact  of  tbe  death  of 
the  party  to  whom  It  was  charged  the  defend- 
ant did  administer  tbe  polsim,  was  free  flront 
error. 

Written  charge  No.  1,  given  at  the  instance 
of  the  state,  was  abstract  and  should  bave 
been  refused.  Tbere  was  no  evidence  of  any 
dying  declarations  by  tbe  deceased.  The 
statements  made  by  the  deceased,  as  we  bave 
before  said,  were  properly  admitted  In  evi- 
dence, not  as  dying  declarations,  but  as  be- 
ing of  tbe  res  geatte.  Charge  No.  2,  given  at 
the  request  of  the  state,  was  free  from 
error.  Charge  No.  3,  given  for  tbe  state, 
was  erroneous.  If  tbe  chai^  means  to 
state  that  a  probabUi^  of  innocence  and 
a  reasonable  doubt  Is  the  same  tmng — aod, 
as  we  construe  it  it  can  mean  nothing  else— 
that  is  not  a  fact  nor  is  It  the  law.  It 
bos  often  been  stated  that  a  reasonable 
doubt  may  exist  although  there  may  not  be 
8  probability  of  innocmce 

Tbe  defendant  requested  in  writing  a  large 
number  of  charges,  wbldi  were  refused. 
This  portion  of  the  tran8crlDt>,wbich  wts 
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oat  or  nndertakes  fo  Bet  out  the  diarge> 
reqnested  1^  the  defoidant  la  poorly  ar^ 
ranged,  and  la  not  free  from  confusion. 
In  tiie  state  of  the  record,  and  in  -vimr  €t 
the  fact  that  the  necessities  of  the  case  do 
not  require  a  Uscusslon  of  the  cbargea  in 
detail,  we  feel  Jnstlfied  hi  referrlnff  to  than 
in  a  general  wtty.  Chances  that  seek  to 
give  undue  prominence  to  parttcnlar  parts 
of  the  evidence  in  the  case,  and  sach  as 
are  abstract,  ai^umentatlTe,  or  misleading, 
and  charges  that  are  nothing  more  than 
duplicates  of  other  glTen  charges,  are  always 
properly  refused.  We  content  ourselveB  with 
saying  this  much,  and  no  more,  with  reference 
to  the  dia^es,  as  we  think  a  prolonged 
dlsensBion  wonld  serve  no  Important  end  or 
purpose. 

For  the  errors  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 
The  defendant  will  remain  In  custody  until 
discharged  according  to  law. 

Beversed  and  remanded. 

HcCLBLLAN.  G.  J.,  and  HARALSON  and 
DENBON,  JJ„  concor. 


WEST  V.  STATE. 
(Supreme  Gourt  ot  Florida,  Division  B.  July 
2a  1906.) 

1.  Statutes — Title. 

Where  the  title  of  an  act  restrictlvely  ex- 
presses lU  subject,  and  the  subject  dealt  with  in 
the  body  of  such  act  is  correspondingly  restrict- 
ed, such  title  Is  constitutionally  sufficient. 

[Ed.  Nptft— For  cases  in  point,  see  vol.  44, 
Gent.  D4.  Statutes,  U  136,  168.] 

2.  SAVB— GONTBNTS  OF  AOT— BVIDBNOB. 

An  entry  in  legislative  journals,  showing  the 
tabling  of  a  legislator's  motion  proposing  to 
strike  from  a  pending  bill  certain  given  words, 
is  no  evidence  to  the  courts,  on  a  question  ox 
the  constitutional  enactment  of  sudi  bill  into 
law,  that  the  words  proposed  to  be  stricken  by 
such  tabled  motion  were  or  were  not  in  fact 
contained  in  such  bill  at  or  before  its  enact- 
ment into  law. 

[Ed.  Note.— For  cases  in  point,  see  voL  44 
Gent.  Dig.  Statutes,  SI  3S4-m] 

8.  BAMK — ^AUEHDUKNTB    QV    BiLL  —  JOCBN AL 

ElTTBIItS. 

There  Is  nothing  in  the  Constitution  of 
Florida  that  mandatorily  requires  the  journals 
expressly  to  show  the  adoption  of  amendments 
to  bills.  The  silence  of  I^islatlve  journals  up- 
on any  step  in  the  enactment  of  a  law  Is  not 
affirmative  evidence  to  the  courts  that  such 
step  was  or  was  not  taken,  except  in  those 
particular  respects  wherein  the  Constitution 
mandatorily  requires  such  jooroals  expressly  to 
show  the  action  talEcn;  sucl),  for  example,  as 
the  entry  of  the  ayes  and  noes  upm  the  final 
passage  of  a  bill. 

4.  CoNSTrnmoKAi.    Law  —  Cohstitdtioiiai. 
Amendments — Entbt  on  Jouenals. 

In  changes  of  the  Constitution  the  jwp- 
alar  voice  is  the  paramount  act.  Where  a  pro- 
posed amendment  to  the  Constitution  receives 
the  affirmative  votes  of  the  required  three-Gftlis 
of  all  the  members  elected  to  each  house  of  the 
liegislature,  and  such  proposed  amendment  is 
published  and  submitted  to  the  vote  of  the 
people  as  required,  and  at  the  election  is  ap- 
proved and  adopted  by  a  m^ority  of  the  votes 
of  tiie  people  oast  thereon,  it  becomes  a  valid 


part  of  the  organic  law,  notwithstanding  the 
fact  that  the  Legislature  may  bave  failed  to  iiave 
such  proposed  amendment  entered  at  length  up- 
on the  journals  of  the  two  respective  houses, 
[Bd._Note.— For  cases  in  point,  see  vol.  % 
Gent  Dig.  Gonstitational  Law,  SS  2-7.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Petition  by  William  O.  West  for  a  writ 
of  habeas  corpus.  The  writ  issued,  and 
on  bearing  the  petitioner  was  remanded 
to  custody,  and  be  brings  error.  Affirmed. 

At  the  session  of  the  Siorlda  Leglslatare 
of  1906,  the  following  statute  vu  enacted : 
*'An  act  to  prohibit  certain  games  and 
sports  on  STrnday. 

"Be  it  enacted  hj  the  Leclalatore  of  tha 
state  of  Florida: 

"Section  1.  That  whoever  engages  on  Sun- 
day in  any  game  or  sport,  such  as  base* 
ball,  football,  or  howling  as  played  In  howl- 
ing alleys,  or  horse  racing,  whetliw  aa  play- 
er, manager,  director  or  otherwise,  shall 
be  deemed  guilty  of  a  misdemeanor  and 
sliail  be  pmdshed  by  a  fine  not  exceeding 
one  hundred  dollars,  or  by  imprisoument  in 
the  county  jail  not  exceeding  three  months, 
or  by  both  such  flue  and  imprisonment 

"Sec.  2.  That  all  laws  "and  parts  of  laws 
In  conflict  with  the  provlBions  of  this  act 
be  and  the  same  are  hereby  repealed. 

"Sec.  3.  That  this  act  shall  take  effect 
immediately  upon  its  passage  and  api«»T- 
al  by  the  Governor." 

According  to  the  Indorsements  on  the  of- 
fldal  act  on  file  in  the  Secretary  of  State's 
office,  It  passed  the  House  of  Representa- 
tives on  May  10,  1900,  and  the  Senate  on 
June  1,  1906,  and  was  approved  bf  the  Oor- 
emor  on  June  6,  1906. 

Under  this  statute  the  plaintiff  In  error 
was  prosecuted  in  the  criminal  court  of  rec- 
ord of  Dnval  county  upon  the  following  in- 
foimatioo,  filed  by  the  county  solicitor: 
"In  the  name  and  by  the  authority  of  the 
state  of  FlOTlda:  W.  J.  Bryan,  county 
solicitor  for  the  county  of  Duval,  prosecut- 
ing for  the  state  of  Florida,  in  aald  county, 
under  oath  Information  makra  that  William 
O.  West,  of  the  county  of  Duval  and  state 
of  Florida,  on  Sunday,  the  11th  day  of  June, 
In  the  year  of  otir  Lord  one  thousand  nine 
hundred  and  five.  In  the  county  and  state 
aforesaid,  did  unlawfully  engage  in  a  game 
of  baseball  as  manager  thereof,  contrary 
to  ttie  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Florida." 

Before  pleading  the  defendant  moved  to 
quash  the  information  upon  the  following 
grounds: 

"(1)  The  matters  and  things  diarged  in 
said  information  do  not  charge  any  Tlolstton 
of  any  law  of  Florida. 

"(2)  The  matters  and  things  charged  In 
said  Information  do  not  constltnte  any  vio- 
lation of  any  penal  law  q|  Florida. 
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**(3)  Tbe  act  nndar  whicb  ttie  Informa- 
tion iB  filed  is  null  and  void,  becanae  the 
act  as  approved  by  tbe  Goremor  la  not 
tbe  same  act  wblch  passed  tbe  two  booses 

of  tbe  LeglBlatnre. 

**{4)  The  said  act  as  ankroved  by  the 
GoTemor  differs  materially  from  the  act 
as  passed  hy  tbe  Legislature. 

"(5)  The  satd  act  as  passed  by  tbe  House 
of  Representatives  contained  the  words, 
This  bill  shall  not  go  into  effect  ontU  July 
1«  1906,*  and  said  words  are  not  In  the  bill 
as  approved  by  the  Governor. 

"(6)  The  said  act  as  approved  by  tbe  Gov- 
ernor differs  from  tbe  bill  as  passed  by  the 
House  of  Representatives  In  this;  that  the 
said  act  as  passed  by  the  House  of  Repre- 
sentatives contained  tbe  words  'bowllns  al- 
leys,' after  tbe  word  'football/  while  the 
act  as  approved  by  the  Governor  bas  the 
words  'or  bowling  as  played  In  bowling 
alleys.' 

"(7)  That  the  said  act  as  passed  by  tbe 
Senate  did  not  contain  tbe  words,  'This 
bill  shall  not  go  into  effect  until  July  1, 
1906,'  but  did  have  these  words  In  It  as  It 
passed  tbe  House  of  Representatives. 

"(8)  That  the  said  act  as  passed  by  the 
House  of  Representatives  bad  tbe  words 
'bowling  alleys'  Inserted  after  the  word 
'football,'  while  tbe  act  as  It  passed  the 
Senate  has,  Immediately  following  the  word 
*footban,'  tbe  words  'or  bowling  as  played 
in  bowling  alleys.' 

"(9)  That  said  act  violates  section  16  of 
article  8  of  the  Oonstltation  of  Florida." 

The  criminal  court  of  record  denied  this 
motion,  and  the  defendant  then  Interposed 
the  following  plea:  "Now  cornea  the  de- 
fendant in  the  above-stated  case,  in  p^son 
and  attended  by  bis  counsel,  and  confesses 
in  open  court  that  he  bas  committed  the 
acts  charged  In  the  information  filed  herein, 
and  Uiat,  if  said  acts  constitute  any  viola- 
tion of  tbe  penal  laws  of  Florida,  he  is 
guilty  as  charged  therein."  Wbereuiwn  the 
court  Imposed  a  fine  of  $25,  and,  In  default 
of  the  payment  thereof,  that  the  defendant 
be  confined  at  hard  labor  In  the  county 
jail  for  a  period  of  80  days. 

Tbereupon  the  defendant  filed  Ms  petition 
In  the  circuit  court  of  Duval  couoty  for  a 
writ  of  habeas  corpus,  in  which  he  recites 
and  exblblts  the  above-detailed  proceedings 
in  tbe  criminal  court  of  record  for  Duval 
county,  and  that  he  la  Illegally  restrained  of 
bis  liberty  In  the  connty  of  Duval  by  the 
sheriff  of  said  county,  who  claims  tbe  right 
to  imprison  him  by  virtue  of  tbe  said  Judg- 
ment of  said  criminal  court  of  record. 
Said  petition  alleges,  further,  that  the  said 
Judgment  is  null  and  void  for  the  reason 
that  the  matters  and  things  charged  in  said 
information  do  not  diarge  anything  whicb 
constitutes  a  violation  of  any  law  of  Florida. 

(2)  That  tbe  matters  and  things  diarged 
in  said  Information  do  not  constitute  anjr 
vlolatt<ai  ot  any  penal  law  ot  Florida. 


(8)  The  act  nndar  whl<^  tiie  Information 
la  filed  Is  null  and  void,  because  the  act 
as  approved  by  tbe  Governor  Is  not  tbe  same 
act  vrbisb  passed  the  two  booses  of  tbe 
Leglslaturft 

(4)  The  said  act  as  approved  by  the  Oov- 
wnor  differs  materially  firom  the  act  passed 
by  the  Leglalature. 

(5)  That  said  act  violates  section  16  of 
article  3  of  the  Cktnstltutloa  of  Florida. 

(6)  That  said  act  violates  sections  1  and 
6  of  the  Declaration  of  Rights  of  the  state 
of  Florida.  That,  "there  being  no  valid  law 
upon  which  to  base  the  said  information, 
the  said  court  had  no  jurisdiction  to  render 
the  said  Judgment  against  your  petitioner," 
etc. 

Writ  of  habeas  corpus  Issued  as  prayed. 
To  this  writ  the  sheriff  made  return  that 
be  held  tbe  defendant  under  and  by  virtue 
of  a  Judgment  of  the  criminal  court  of  rec- 
ord In  and  for  Duval  county,  rendered  at 
the  June  term  thereof. 

Upon  the  hearing  on  said  writ  of  habeas 
corpus  the  circuit  Judge  rendered  Judgment 
remandliMT  the  petitioner  to  tbe  custody  of 
the  sheriff  to  serve  the  sentence  imposed 
upon  him  by  tbe  said  criminal  court  of  rec- 
ord. From  this  judgment  tbe  defendant 
seeks  relief  here  by  writ  of  error. 

Wm.  B.  Young  and  Gibbons  &  Maxwell, 
for  plaintiff  in  error.  W.  J.  Bryan,  Oo.  Sol., 
and  W.  H.  Bills,  Atty.  Gen„  for  the  state. 

TAYLOR,  J.  (after  stating  the  facts). 
Tbe  only  error  assigned  is  that  the  court 
erred  in  making  bis  order  of  July  10,  1905, 
remanding  said  petitioner  to  tbe  custody  of 
the  sheriff  of  Duval  county,  Fla. 

It  is  contended  here  that  the  act  assailed 
is  unconstitutional,  because  It  violates  sec- 
tion 16  of  article  3  of  the  Constitution, 
which  Is  as  follows :  "Each  law  enacted  In 
the  Legislature  shall  embrace  but  one  sub- 
ject and  matter  properly  connected  there- 
with, which  subject  shall  he  briefly  express- 
ed in  the  title ;  and  no  law  shall  be  amended 
or  revised  by  reference  to  Its  title  only ; 
but  in  such  case  the  act  as  revised,  or  sec- 
tion as  amended,  shall  be  re-enacted  and 
published  at  length." 

The  contention  la  that  tbe  title  of  tbe  act 
la  restrictive  and  misleading;  that  Its  title, 
"An  act  to  prohibit  certain  games  and  sports 
on  Sunday,"  restricts  its  provisions  to  cer- 
tain games  and  sports,  while  the  body  of  tbe 
act  prohibits  any  game  or  sport  There  Is 
no  merit  in  this  contention.  The  title  oi  the 
act  la  restrictive  in  a  certain  sense,  but  tbe 
body  of  the  act  Is  correspondingly  restrictive. 
While  tbe  body  of  tbe  act  uses  the  broad, 
comprehensive  expression,  "any  game  or 
sport,"  yet  this  general  comprehensive  lan- 
guage Is  qualified,  particularized,  and  re- 
stricted by  the  further  language,  "sucn  as 
baseball,  football,  or  bowling  as  played  in 
bowlUv  aUaji,  or  bma  racbu^"  We  ap- 
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prebend  fbat  no  game  or  wport  1b  prohibited 
by  tbe  act  except  tboae  ezpreesl?  named 
therein,  and  possibly  games  or  aporft  of 
closely  kindred  cbaractw  to  tboae  expressly 
named. 

It  Is  next  conteaided  tbat  tbe  act  la  no* 
constttntlonal  and  rold  because  as  passed 
tbe  Leglalatnre  It  contained  tbe  words: 
'Tbla  bin  aball  not  to  Into  effect  until  July 
1,  1906,**  wbereas  tbe  Mil  aa  approved  by 
tbe  OovemOT  does  not  contain  these  words, 
but,  on  the  contrary,  contains  a  jHrorlslon 
tbat  tbe  act  shaU  take  effect  Immediately 
iq;>on  Its  passage  and  ^;)proTal  by  tbe  Gor- 
emOT.  Tbe  only  semblance  of  evidence  to 
sustain  ttie  asserted  fsict  tbat  tbe  bill  as 
passed  by  tbe  Legislature  contains  tbe  words 
last  above  quoted  are  the  following  entries 
in  the  printed  journals  of  tbe  House  of 
Representatives  ot  its  proceedings  when  tbB 
bill  was  on  its  third  reading:  "Mr.  Melt(ui, 
of  Duval,  offered  tbe  following  amendment 
to  House  Bill  Na  242:  Strike  out  the  words, 
This  bill  shall  not  go  into  effect  until  July 
1,  1906.'  Ur.  Melton  moved  tbe  adoption 
of  the  amendmoit  Mr.  Dorman  moved  to 
lay  the  amendment  on  the  table,  which  was 
agreed  to."  Then  follows  In  the  Journal  tbe 
offer  of  another  amendment  and  tbe  tabling 
thereof,  and  Immediately  following  this  Is 
the  entry  patting  the  bill  upon  Its  final 
passage  and  the  record  of  the  names  of 
those  voting  yea  and  nay.  If  the  presump- 
tion was  Indulged  that  all  of  tbe  members 
of  a  legislative  body  at  all  times  strictly 
observed  the  rales  of  parliamentary  accuracy, 
these  journal  entries  might  famish  some 
slight  Indirect  evidence  tbat  the  words  pro- 
posed to  be  stricken  by  Mr.  Melton's  proffered 
amendment  were  contained  In  tbe  bill;  but, 
unfortunately  for  tbe  presumption,  all  of 
the  members  of  a  legislative  body  are  not 
at  all  times  strictly  accurate  in  their  ob- 
servance of  parliamentary  rules  and  practice, 
and  in  their  effort  to  defeat  or  obstruct  tbe 
passage  of  a  measure  the  opponents  thereof 
frequently  offer  Inconsistent.  Irrelevant,  re- 
pugnant,  and  sometimes  ridiculous  amend- 
ments. A  short  way  of  getting  rid  of  such 
efforts,  though  not  perhaps  according  to 
strict  parliamentary  rules  -  Is  to  lay  such 
proffered  amendments  on  the  table,  as  was 
done  In  this  case;  and  the  very  reason  for 
the  prompt  success  of  the  motion  to  lay  Mr. 
Melton's  offer  of  amendment  on  Ihe  table 
may  have  been  the  fact  that  no  such  words 
as  those  proposed  by  his  amendment  to  be 
stricken  therefrom  were  contained  In  the  bill. 
But,  again,  there  Is  nothing  In  tbe  Constitu- 
tion that  mandatorily  requires  the  Journals 
expressly  to  show  the  adoption  of  amend- 
ments to  bills,  and  there  may  have  been  a 
reconsideration  and  subsequent  adoption  of 
Mr.  Melton's  proffered  amendment,  which 
did  not,  In  the  confusion  sometimes  attend- 
ant upon  legislative  procedure,  find  expres- 
sion upon  the  Journals.  We  have  practical- 
ly held  In  the  cue  of  State  ex  reL  Turner 


Hocker,  86  Fla.  8S8,  18  South.  767,  that  tbe 
silence  of  legislative  Journals  upon  any  step 
In  the  enactment  of  a  law  Is  not  affirmative 
evidence  to  tbe  courts  that  such  step  was  or 
was  not  taken,  ncept  In  those  particular 
respects  wherein  the  Constitution  mandatori- 
ly requires  such  Journals  expressly  to  show 
tbe  action  taken,  sa<^,  for  example,  as  tbe 
entry  of  tbe  ayes  and  noes  upon  the  flnal 
passage  of  a  bill.  The  failure  of  the  Jour- 
nals to  show  expressly  that  each  amendment 
as  the  one  oOereA  by  Mr.  Meltcm  was  adopt- 
ed Is  no  affirmative  evidence  to  0ie  eourts 
that  sach  an  amendment  was  not  in  fiict 
adopted,  and  tbe  ezpieos  showing  bf  the 
Journala  tbat  stidk  an  amokdment  was  at 
one  time  rejected  la  not  afflnnetlTe  evidence 
I  to  tbe  courts  that  sndi  unendment  was  not 
Bubseqnentiy  adi^ted  witbout  any  meutioD 
in  tbe  Journals  of  midi  enbsequent  ad<v>ti«i. 

Tbe  next  contention  Is  tbat  certain  other 
worda  in  resipect  to  bowling  aUeys  are  found 
in  tbe  bill  as  apfwoved  by  the  Qovemor  that 
were  not  in  the  bill  as  it  passed  the  Legls- 
latore,  and  partial  entries  In  tbe  Journals 
and  tbe  slloice  of  tbe  Jonmals  is  again 
r^ied  upon  to  eatabUsh  tin  facts  of  tbe 
contratkm.  What  is  said  above  In  refer- 
Okce  to  the  Melton  amendment  disposes  also 
of  this  contention. 

It  is  next  contended  tbat  the  act  Is  oncMi- 
stltntlaial  and  void  because  tbe  Journals 
show  affirmatively  that  tbe  bill  was  not  read 
by  secthHis  <m  three  several  days  In  each 
house,  as  Is  provided  for  In  aectlon  17  of  ar- 
ticle S  of  the  Ocmstitntlon  as  It  was  <nrlglnal- 
ly  adtvted  in  188B.  Tbrae  Is  no  claim  that 
the  bin  was  not  read  in  amqtUance  with  tlw 
amendment  to  said  sectkm  17  of  article  8 
of  tbe  Ocmstitatkm  proposed  by  tbe  Legto- 
latore  at  its  session  in  1885,  and  anbaequent- 
ly  at  tbe  gmwal  election  held  in  1886  duly 
api^roved  and  adopted  by  tbe  vote  of  a  ma- 
jOTlty  ot  tbe  electors  <a  the  state;  but  It  is 
contended  tbat  this  all^^ed  amendment  to 
said  sectlim  17  of  article  8  of  the  Oonstltn- 
tlon  is  Inoperative,  unconatitntlmial,  and  void, 
for  the  reason  tbat  tbe  Ii^:lslature  of  ]886, 
In  adopting  the  Joint  resolution  proposing 
such  amendment  to  tbe  Oonstltntlon,  did  not 
enter  tbe  iwopoeed  amendment  upon  tbe 
Jonmals  of  the  respective  houses,  with  the 
yeas  and  nays,  as  provided  by  section  1  of 
article  17  of  the  Constitution  of  1885. 

The  great  weight  of  authority  Is  opposed 
to  the  soundness  of  this  contention,  and  we 
agree  with  the  Kansas  and  other  courts  in 
tbe  doctrine  there  announced  that  In  con- 
stitutional changes  tbe  popular  voice  Is  the 
paramount  act;  tbat  where  a  proposed 
amendment  to  the  Constitution  receives  the 
affirmative  votes  of  three-fifths  of  all  the 
members  elected  to  each  house,  and  such  pro- 
posed amendment  Is  published  and  submitted 
to  the  vote  of  the  people  as  required,  and 
at  the  election  Is  approved  and  adopted  by 
a  majority  of  tbe  votes  of  the  people  cast 
thoreon,  then  it  becomes  a  valid  part  of  tbe 
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organic  law,  notwithstandlDK  the  fact  tbat 
tbe  Legislatiire  may  faaTc  failed  to  have  rach 
proposed  amendment  entered  at  length  upon 
the  jommals  of  the  two  respective  houaea. 
Constitutional  Prohibitory  Amendment  Cases, 
24  Kan.  700;  Worman  v.  Hagan.  78  Hd.  1S2, 
27  AtL  616,  21  L.  R.  A.  716;  Nesblt  t.  People, 
18  Colo.  441,  36  Pac.  221;  Oakland  Paving 
Co.  T.  Tompkins,  72  OaL  R,  12  Pac.  801,  1 
Am.  St  Rep.  17;  State  ex  rel.  Adams  v.  Ber- 
ried. 10  S.  D.  100,  72  N.  W.  93.  Some  of  the 
above  cases  bold  that  the  entry  of  the  pro- 
posed amendment  in  the  Jotu^Is,  as  con- 
templated by  the  Constitution,  is  fully  satis- 
fled  by  an  express  accurate  reference  in  the 
Journals  to  the  identifying  title  of  the  Joint 
resolution  proposing  the  amendment 

Finding  no  m'or  in  tbe  Judgment  of  the 
circuit  court  the  said  Judgment  la  hereby 
affirmed,  at  the  cost  of  the  plaintiff  In  error. 

HOCKBR  and  PARKHILU  33.,  concur, 

SHACKLEFORD,  a  J.,  and  GOOKRELL 
and  WHITFIBLD,  JJ,,  concar  In  the  opinicMi. 


HAMPTON  V.  WILLIAMS. 
(Supreme  Court  of  Florida.  Jan.  18,  190S.) 

Error  to  Circuit  Court,  HUlsbonragh  County ; 
Joseph  B.  WalL  Judge. 

Action  by  W.  A.  WiUIams  against  H.  J. 
Hampt«L  Judgmrat  txa  plaintU^  and  defend- 
ant briogfl  error. 

Macfarlane  &  Olea,  for  plaintlfl  In  error.  F. 

M.  Simontoo,  for  defendant  in  error. 

PER  CURIAM.  DiniUsBed  by  the  clerk,  on 
inveclpe  of  counsel  for  the  plaintiff  in  orror, 
under  aothotl^  of  rule  24  (iS  South,  fx). 


FOSTER  T.  COE. 
(Supreme  Court  of  Florida.  Feb.  10;  190EE.) 

Appeal  from  Circuit  Court,  Manatee  County ; 
Jos^h  B.  Wall.  Judge. 

Bill  by  Henry  L.  Coe  against  Abagall  F. 
Foster.  l)eczee  for  complamant,  and  defend- 
ant wpeala. 

HacfiKrIane  &  Glen,  for  appellant.  Sparkman 
&  Carter,  for  appellee. 

PER  CURIAM.  Appeal  dismissed,  oo  pnec- 
ipe  of  counsel  for  appellauc,  under  antnority 
of  rule  24  (18  South,  iz). 


ROBIMBON  et  al.  v.  TI8CHLER  et  aL 
(Sivreme  Court  of  Florida,  Dlvisidn  A.  July 
26,  1906.) 

Appeal  from  Circuit  Court  Duval  County; 
Rhvdon  M.  Call,  Judge. 

BUI  by  Freda  K.  Robioaon  and  others  against 
Philip  Tiscliler  and  others.  Decree  for  defmd- 
ants,  and  complainants  api>ealed. 

Rehearing  denied  October  17,  1905. 

Bryan  &  Bryan  and  M.  C  Jordan,  for  appel- 
lants. J.  n.  Hartridga  and  B.  P.  AxteU,  for 
Bppel1ee& 

PER  CURIAM.  Decree  affirmed. 


HUNTER  T.  STATE. 
(Supreme  Court  of  Florida.  Aug.  11,  10050 

Error  to  Circuit  Court,  Jackson  County ;  0. 
B.  Parkhill.  Judge. 

Proceeding  by  the  state  against  Sam  Hunter. 
From  tht  Judgment  defendant  brings  error. 

Price  &  Watson,  for  plaintiff  In  error. 

PER  CURIAM.  Writ  of  mor  dismlsacd.  cn 
praecipe  <rf  oonnsel  for  plsintlff  in  error. 


HUNNICUT  V.  TAMPA  BLEOTRIO  00. 
(Supreme  Court  of  Florida.  Aug.  19,  1005.) 

Error  to  Circuit  Court  Hillsborough  County ; 
Joseph  B.  Wall.  Judge. 

Action  by  Lilah  E.  Huanbmt  against  the 
Tampa  Electric  Company.  Jadgmuit  for  de- 
fendant, and  plaintiff  brings  error. 

H.  S.  Hampton  and  W.  W.  Hamptoo,  for 

plaintiff  in  error, 

PER  CURIAM.  Writ  of  error  dismissed,  on 
praecipe  of  countel*  tax  plaintiff  in  error. 


WARE  T.  SPRINGFIELD  00. 

(Supreme  Court  of  Florida,  Division  A.  Jan. 
17,  1905.) 

Appeal  from  Circuit  Court,  Duval  Couatv; 
Rbydon  M.  Call,  Judge. 

Bill  by  the  Springfield  Company  against  W. 
S.  Ware.  Decree  for  complainant  and  defend- 
ant appeals. 

A.  W.  Cockrell  &  Bon,  for  appellant  W.  B. 
xoung,  for  appellee. 

PER  CURIAM.  The  decree  la  affirmed. 


CITY  OP  JACKSONVILLE  t.  HOWARD. 

(Supreme  Court  of  Florida,  Division  B.  Feb. 
14,  1905.) 

Error  to  Circuit  Court  Duval  County;  Rby- 
don M.  Call,  Judge. 

Action  by  Frank  K.  Howard  against  the 
GI^  of  Jacksauville.  Judgment  for  plaintiff, 
and  defendant  brings  error. 

J.  M.  Barrs  and  P.  H.  Odom,  fw  plaintiff  in 
error. 

PER  CURIAM.  The  Judgment  la  affirmed. 


ALLEN  v.  LEWIS. 

(Siqireme  Court  of  Florida,  Division  B.  Feb. 
14,  3905.) 

Error  to  Circuit  Court  Leon  County;  John 
W.  Malone,  Judge. 

Action  w  George  W.  Allen  against  George 
Lewis.  Judgment  fbr  defendant  and  plainaff 
brings  error. 

Alex.  St.  CTlalr-Abrams,  Jefferson  B.  Browne, 
and  Fred  T.  Myers,  for  plaintiff  in  error. 
Blount  &  Blount  and  Geo.  P.  Ran^,  for  defend- 
ant in  ettor. 

PER  CURIAM.  Ibe  Judgment  is  affirmed. 
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ANDlSnSON  T.  8TATB. 

(Sapreme  Court  of  Florida.   Feb.  15,  1905.) 

Brror  to  Criminal  Court  oC  Bocord,  Duval 
County ;  John  W-  Dodge,  Judge. 

Proceeding  by  the  state  against  Bltjah  An- 
derson. From  the  judgment,  defttidant  brings 
error. 

John  B.  Hartridge»  for  plaintiff  is  error. 

FBB  OTTRIAM.  On  raggestiOD  of  the  deaUi 
of  the  pliUntlfC  in  error,  the  causa  la  abated, 
and  the  writ  ot  error  dismlBsed. 


BOBINSON  et  al.  v,  CAPEHABT  et  aL 
(Supreme  Court  of  Florida.   Feb.  15,  19(^) 

Appeal  from  Circuit  Court,  Jackson  County ; 
Charle»  B.  Parkhill.  Judge. 

Bill  by  John  Capehart  and  others  against 
Mallssa  Sobinson  and  others.  Decree  for  cran- 
plainantB,  and  defen^ntt  anieal. 

J.  M.  Calhoun,  for  aivellants.  D,  I*  Mc> 
Einnon,  fbr  appeliee*. 

PER  CURIAM.    Dismieaecl,  on  motion  of 

counsel  for  the  appellees. 


GBOBOB  WIBDBMANN  BRBWINO  00.  T. 
UNITBD  STATES  FIDELITY  ft 
GUARANTY  CO. 
(Supreme  Court  of  Florida,  Division  B.  Feb. 

21,  1905.) 

Error  to  Circuit  Court,  Duval  Coun^ ;  Bfay- 
don  M.  Gall,  Judge. 
Actlm  by  Uw  George  Wiedonann  Brewing 


BBPOBTEa.  (Fla. 


Ooiuumy  against  the  United  Statae  Fidelitr 
ft  Guaranty  Company,  Judgment  for  defend- 
ant, and  plaintiff  brings  error, 

Alex.  St  Clair-Abrams,  for  plaintiff  in  error. 
Fleming  &  Fleming,  for  defendant  In  enxw. 

PBB  OUBIAU.  The  Judgment  ia  affirmed. 


BOYEK  r.  SKINNBB. 
(Suprone  Oonrt  of  Florida.  Divlalon  B.  Vth. 

21,  1906.) 

Error  to  Circuit  Court,  Eocambia  Oonntr; 
Charles  B.  ParkhilL  Judge. 

Action  by  H.  H.  Boyer  against  E.  F.  Skinner. 
Judgment  for  defendant,  and  plaintiff  brings 
errwr. 

Avery  ft  Avery,  for  plaintiff  In  error.  R.  P. 

Reese,  for  defendant  In  eri-or. 

PBB  CURIAM.  The  Judgment  is  affirmed. 


ROPES  T.  ALLEN. 
Supreme  Ooart  of  Florida,  Division  A.  Hardi 

7,  1805.) 

Brror  to  Circuit  Oonrt,  Pntnam  Conn^; 

Jamea  T.  Wills,  Judge. 

Action  by  B.  B.  Ropes  against  J.  F.  Allen. 
Judgment  for  defendant,  and  plaintiff  brings 
error. 

E.  B.  Ropes,  in  pro.  per, 

PER  OUBIAH.  The  Judgment  la  afflrmad. 
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STAR  COMPRBSS  ft  WABBHOUSB  OO. 

T.  BfBBIDIAN  GOTTON  00. 
(  Snpreme  Court  of  MisalaBlppi.   Not.  20, 1906. ) 

1.  WABKHDURUEN RECEtFTB  —  T&A17BFKB. 

Where  a  warehouBeman  lasuea  a  receipt 
acknowledsinr  the-  receipt  of  certain  merchan- 
dise, and  binoi  himself  to  deliver  the  same  or 
pay  the  cash  market-price  thereof,  and  further 
■tlpnlatos  that  It  shall  be  negotiable  hj  indorse- 
ment, and  that  "no  debt,  demand,  or  set-off  will 
be  claimed  against  said"  mercliandise,  he  cannot 
be  pflrmittMTto  assert,  as  against  a  snbseqnent 
bona  flde  holdw  of  tba  reoeipt*  that  It  was  !*• 
■Md  tihrooffh  mistake^ 

2.  Saica — Noxica  of  Existikq  EQumxa. 

That  one  of  the  officers  of  a  bank  witnessed 
Uw  axecntion  of  a  paper  bj  which  a  company 
ondertook  to  indemnify  a  warebonseman,  snonld 
tt  snbeeqaeDtlj  develop  that  a  certain  receipt 
then  dellTered  to  the  company  for  certain 
merdiandise  was  Improperly  issued,  was  not 
■ndi  notice  as  to  put  the  bank  on  inqalry  be- 
fore acqnizing  from  the  company  another 
eelpt  for  a  dlSaent  quantity  of  merdumdisob 
S.  Saiu  —  AoTions  on  Rbobift  —  Isenn, 

FBOOF,  AUD  YABtANCE. 

In  an  action  on  a  warehouse  reodpt  for  the 
hm  of  the  holier  thereof,  testimony  seeking  to 
establish  the  delimr  of  property  mentioned  bi 
a  different  receipt,  and  to  show  that  such  hold- 
er had  received  tbe  proceed  thereof,  was  prop- 
erly excluded,  where  no  such  issue  was  made  by 
die  pleadings. 

Appeal  from  C^rcQlt  Court,  Lauderdale 
Oonntr;  R.  F.  Oocbram,  Jndce. 

Aetton  by  tbe  Meridian  Ootton  Company, 
fiv  tbe  we  of  tbe  Meridian  National  Bank, 
against  tte  Star  Comprees  &  Warehoose 
Oinnpany  to  recorer  on  a  warebonae  receipt 
From  a  Judgment  for  plalntlfl,  defmdant  ap- 
peals. Affirmed. 

Tbe  Meridian  Ootton  Company,  for  the  use 
of  tbe  Meridian  National  Bank,  aued  tbe 
Star  Compress  ft  Warehouse  Company  for 
the  Talne  of  20  bales  of  cotton  called  for 
1^  tbe  rectipt  of  tbe  comjHceas  company,  on 
whicb  receipt  tbe  salt  was  predicated,  which 
receipt  Is  as  follows:  "Tbe  Star  Compress 
ft  Warehouse  Company  has  received  from 
Meridian  Cotton  Company  twenty  bales  cot- 
ton, to  be  compressed,  marked  and  number- 
ed as  per  margin,  and  hereby  binds  Itself  to 
deliver  the  same,  or  pay  the  casta  market 
valoe  thweof,  to  tbe  legal  boldw  of  this  re- 
celpt,  acts  of  Providence,  Are,  and  damage 
excepted.  This  receipt  shall  be  negotiable 
and  transferable  by  Indorsement  No  debt 
demand,  or  set-off  wUl  be  claimed  against 
said  cotton,  except  sncb  as  may  be  due  by 
the  bolder  at  tbe  time  of  presentation.** 
Thla  reoeipt  was  In  favor  of  the  Meridian 
Cotton  Company,  and  bad  been  delivered  to 
tbe  Meridian  National  Bank,  which  as  bolder 
and  owner  of  said  reoeipt  claimed  tbe  right 
to  recover  the  valtw  of  tbe  number  of  bales 
of  cotton  spedlled  therein.  Tbe  defmdant 
offered  to  prove  that  the  cotton  called  for  by 
tbe  receipt  bad  been  delivered  to  the  cotton 
company,  and  that  this  receipt  has  been  is- 
sued ttarougb  mistake;  but  tbe  court  below 
held  that  no  such  defense  could  be  set  iv 
8980.-^ 


against  tbe  bank,  which  was  an  innocent 
purchaser  for  value,  Iq  the  absence  of  proof 
of  fraud,  and  gave  a  poraqptory  Instruction 
to  find  for  plaintiff. 

Bthrtdge  ft  McBeath  and  Fenrell  ft  Son. 
for  appellant  Miller  ft  BasUn  and  Amis 
ft  Dunn,  for  appellee. 

TRULY,  J.  As  to  the  warehouse  receipt 
representing  tbe  20  bales  of  cotton  involved 
In  this  controversy,  tbe  Meridian  National 
Bank  is  clearly  shown  to  be  a  bona  flde  bold* 
er.  The  receipt  was  acquired  by  tbe  Itank 
In  due  course  of  Its  dealing  with  a  regular 
customer,  for  fall  value,  and  without  notice 
of  any  understanding  or  secret  equities 
which  might  have  existed  between  the  Com- 
press ft  Warehouse  Company  and  the  Merid- 
ian Ootton  Company.  Under  such  state  of 
case  the  warehouseman  issuing  tbe  receipt 
for  cotton  deposited  tor  storage  or  compress- 
ing cannot  be  permitted  to  assert  as  against 
a  subsequent  bona  flde  bolder  of  such  receipt 
any  defense,  unless  i^edlcated  of  fraud,  ex- 
cept those  expressly  provided  for  In  the  face 
of  tbe  receipt  Tbe  repress  language  of  tbe 
receipt  here  under  consideration  precludes 
the  assertion  of  the  defense  by  which  tbe  ap- 
pellant seeks  to  defeat  recovery.  By  it  the 
Compress  ft  Warehouse  Company  acknowl- 
edges tbe  receipt  of  tbe  cotton  and  "binds 
Itself  to  deliver  tbe  same,  or  pay  tbe  cash 
market  value  thereof,  to  tbe  legal  boldw  of 
this  receipt  acts  of  Providence,  fire,  and 
damage  excepted.**  It  further  stipulates 
that  the  receipt  shall  be  negotiable  and 
transferable  by  Indorsement  and  then  pro- 
vides: "No  debt  demand,  or  set-olf  will  be 
claimed  against  said  cotton,  except  such  as 
may  be  due  by  tbe  holder  at  the  time  of 
presentation.'*  The  object  of  storing  cotton 
and  other  commodities,  and  accepting  in  Ueu 
thereof  receipts  Issued  by  warehousemen.  Is 
that  the  owners  of  the  goods  so  deposited 
may  have  some  evidence  of  ownership  easily 
and  readily  negotiable,  which  may  be  dealt 
with  without  requiring  repeated  handling  and 
actual  delivery  of  a  bulky  commodity.  The 
negotiability  of  such  receipts  and  their  com- 
mercial value  Is  lai^ely  enhanced  by  the  very 
fact  that  they  are  Incontestable,  and  are  dealt 
with  as  evidencing  by  thetr  transfer  the  ac* 
tual  delivery  of  the  commodity  represented 
by  the  receipt  Their  value  as  a  convenient 
and  safe  method  of  commercial  dealing  and 
their  ready  negotiability  would  be  diminished 
If  not  practically  destroyed,  should  tbe  ware- 
houseman issuing  the  receipt  be  permitted 
to  assert  as  against  subsequent  holders 
private  Bgreemente  with,  or  personal  claims 
against  the  original  bolder.  In  tralb,  the 
receipt  in  question  practically  embodied  on 
Its  face  the  provisions  now  found  In  our  stat- 
ute law  (see  page  125,  a  88,  Acte  1904).  by 
which  all  warehouse  receipts  are  made  "con- 
clusive evidence  In  tbe  hands  of  a  bona  flde 
bolder forvsliie"tbattbe  property  motioned 
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In  the  receipt  has  l>een  received,  and  entitles 
sQcb  holder  "to  a  d^very  of  the  property 
80  stored  or  deposited,  ot  to  the  value  there- 
of." 

In  view  of  the  fact,  thaefore,  that  there  Is 
no  well-founded  Inference  of  collusion  or 
fraud  on  the  part  of  the  bank,  the  trial  judge 
correctly  refused  to  go  Into  the  question  of 
whether  the  receipt  In  question  was  issued  to 
the  original  holder  by  mistake  or  through  care- 
lessness on  the  part  of  the  warehouseman. 
Even  had  the  proffered  evidence  been  admit- 
ted, and  the  fact  of  the  mistaken  issuance 
been  clearly  established  as  before  shown,  It 
would  not  have  availed  as  against  a  bona  fide 
holder.  There  Is  absolutely  no  proof  in  the 
record  that  the  bank  knew  or  had  any  rea- 
son to  suspect  that  the  receipt  sued  on  had 
been  Issued  In  lieu  of  the  receipt  for  26  bales 
of  cotton  In  question  between  the  warehouse 
company  and  the  cotton  company.  The  con- 
tention that,  because  one  of  the  officers  of 
the  bank  witnessed  the  execution  of  a  pa- 
per by  which  the  cotton  company  undertook 
and  agreed  to  Indemnify  the  warehouse  com- 
pany, should  It  subsequently  develop  that  a 
certain  receipt  then  delivered  the  cotton 
company,  for  26  bales  of  cotton,  was  Improp- 
erly Issued,  thereby  the  bank  received  such 
notice  as  should  have  put  It  on  strict  Inquiry 
before  accepting  any  other  receipts  from  the 
cotton  company,  Is  to  our  minds  untenable. 
It  might,  with  greater  force  and  more  plausi- 
bility, be  urged  that,  as  the  warehouse  com- 
pany delivered  such  receipt,  knowing  at  the 
time  that  It  was  to  be  negotiated  and  acquies- 
cing therein,  and  then  chose  to  accept  the 
guaranty  against  loss  of  the  cotton  company 
It  was  by  its  own  conduct  estopped  to  deny 
the  validity  of  the  receipt,  but  would  be 
remitted  to  the  security  of  Its  own  selec- 
tion, the  guaranty  and  Indemnity  which  It 
had  accepted  from  the  cotton  company.  It 
Is  an  elemental  principle  cf  law  that,  where 
one  of  two  Innocent  persons  must  suffer,  the 
loss  most  fail  on  blm  by  whose  fault  the  In- 
jury was  made  possible.  Admitting,  there- 
fore, that  the  receipt  was  Issued  through 
mistake,  the  superintendent  of  the  warehouse 
company  testified  that  It  was  through  his 
"own  carelessness";  hence,  as  between  the 
bank  and  the  warehouse  company,  the  Ion 
must  be  borne  by  the  warehouse  company, 
by  the  negligence  of  whose  repesentatlve  it 
was  made  possible. 

In  the  absence  of  proof  of  fraudulent 
knowledge  on  the  part  of  the  bank,  the  ooort 
also  properly  excluded  tiie  testimony  seeking 
to  establish  the  delivery  of  the  cotton  men- 
tloned  in  tike  26  bales  receipt,  and  that  by 
which  it  was  sought  to  be  ^ven  that  the 
bank  had  recetved  the  proceeds  thereof. 
Itelther  question  was  at  issue  in  the  case 
made  by  the  pleadings.  The  other  assign- 
ments of  error  we  think  not  well  taken. 

Affirmed. 


ADAMS,  Bevenne  Agent,  v.  LTJOB. 

(Supreme  Gonrt  of  lUadssippl.  Nov.  20^  1905.) 

Taxatiok— Baok-Absessukht  of  Pbofbstt. 

The  statute  authorizing  the  back-aspaan 
ment  of  property  that  has  escaped  taxation**^ 
applies  only  to  property  that  has  not  In  fact 
been  anaoMod,  and  mes  not  apply  Whwe  the  as- 
sessment roll  shows  on  its  fkoe  tiiat  there  has 
been  an  assessment  tiiongh  It  Is  idwidutely  void. 

[Ed.  Note.— For  cases  In  point,  see  voL  46, 
Cent.  Dig.  Taxation.  (  142.] 

Truly,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Will  T.  McDonald.  Judge. 

'*To  be  officially  reported." 

Proceeding  by  Wirt  Adams,  revenue  agent, 
against  Q.  M.  Lnce,  for  the  assessment  of 
certain  property  as  having  escaped  tax- 
ation. The  board  of  supervisors  approved 
the  assessment,  and  on  appeal  to  the  cir- 
cuit court  the  proceeding  was  dismissed. 
Plaintiff  appeals.  Affirmed. 

In  the  year  1900  there  was  a  general  as- 
sessment of  lands,  and  appellee  rendered  a 
statement  of  his  land  to  the  assessor,  val- 
uing the  same  at  $8JS0  per  acrow  Tb]a  val- 
uation was  recelred  and  entered  by  the 
assessor  on  his-  roIL  Tbia  assessor  did  not 
complete  his  assessmmt  roll  and  file  It 
with  the  cleA  of  the  board  of  supervisors 
by  the  first  Mwiday  in  July,  as  required  by 
section  8782  of  the  Code  of  1802,  and  tiie 
board  of  superrisors  at  tbelr  meeting  on  the 
flrst  Monday  In  July  extended  tiie  time  for 
the  completi(m  of  the  roll  to  the  flrst  Mon- 
day In  August,  and  at  their  meeting  on  the 
last-named  date,  finding  the  roll  still  un- 
completed, granted  a  further  extension  of 
time  to  August  20tti.  The  assessmoit  roil 
was  filed  on  Augnst  I8Q1,  and  at  the  meeting 
of  the  board  on  the  flrst  Monday  In  Septem- 
ber the  roll  was  accepted,  and  the  board.  In 
att«npting  to  equalize  the  taxes.  Increased 
the  valuation  of  the  lands  of  tiie  aroellee, 
without  notice  to  him.  from  98.90  to  $6  per 
acre,  and  In  addition  to  this  made  what 
was  afterwards  decided  by  die  diancery 
court  to  be  an  ncesslve  levy  of  tana,  which 
court  held  also  as  illegal  the  act  of  the  board 
In  granting  the  extension  of  time  and  in  In- 
creasing the  valuation  of  appellee's  land 
withont  notice,  and  held  also  the  «ntir» 
assessment  roll  to  be  null  and  vcdd,  and  en- 
joined the  collection  of  any  taxes  ttaere- 
nnder.  On  appeal  to  the  pi^reme  Oourt  tb» 
decision  of  the  diancellor  was  affirmed. 
While  the  litigation  was  pending  tiie  appel- 
lee by  agreement  with  the  tax  collector  vol- 
nntarlly  paid  texes  at  an  agreed  rate  leas 
than  that  levied  by  the  board  of  supervisors^ 
and  took  the  tax  collector's  rece^it  fOr  tta« 
same,  whldi  amount  was  paid  into  tiie  state 
and  county  treasuries  as  so  much  taxes  paid 
on  account  After  the  adverse  decision  by 
the  Supreme  Oour^  the  revenue  agent  lo- 
stttnted  this  suit,  attnnpting  to  treat  all  the 
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land  of  the  apirellee  sa  asseesed  as  baTimg 
escaped  taxation,  and  demanded  that  the 
•ane  be  assessed  for  taxation  at  the  true 
Taln^  to  wit,  $5  per  acre.  The  board  of 
superriBfrn  approved  the  back  aBaeiesment 
and  on  appeal  to  the  circuit  court  a  per- 
emptory instmctloii  was  given  In  favor  of 
the  appellee  iHamimfing  the  salt  The  rere* 
nne  i«ent  appeal!. 

J.  E.  Alderman,  for  aro^llant  Ford  ft 

White,  for  appellee. 

WHITFIELD,  O.  J.  We  are  clearly  of 
the  opinion  that  this  case  falls  withont  the 
power  of  the  revenue  agent.  The  words 
"escaped  taxation,"  under  the  constmctlon 
of  the  revenoQ  law,  should  receive  the  mean- 
ing usually  and  popularly  accorded  to  them. 
The  evil  to  be  remedied  demonstrates  this. 
The  object  of  the  law.  In  respect  to  the 
back-assesnuMit  of  property  by  the  revenue 
agent,  was  to  prevent  property  which  had 
not  be«i  actually  assessed  at  all  from  escap- 
ing Its  proper  portion  of  the  public  burden 
of  taxation.  PropCTty  may  escape  taxation 
in  vailed  ways,  as,  for  example,  (a)  by  be- 
ing willfully  withheld  from  assessment  by 
the  owner;  (b)  by  being  Inadvertently  or 
accidentally  omitted  by  the  owner  In  re- 
turning his  property  to  the  assessor.  In 
either  of  these  two  cases,  and  in  others  which 
may  be  conceived,  there  has  been  In  fact — 
there  has  been  actually— escape  of  such 
property  from  taxation.  It  has  never  been 
assessed  at  all  as  a  matter  of  fact,  and  It 
was  the  purpose  of  the  law,  In  cases  like 
these,  where  the  regularly  constituted  fis- 
cal officers  bad  failed  to  assess  all  property 
liable  to  taxation,  to  authorize  the  revenue 
agmt  to  bac^k-aseess  such  property  never  here- 
tofore in  fact  assessed  at  all,  and  which  was, 
thvefore,  described  as  pn^MT^  which  had  In 
fact  escaped  taxation.  But,  where  an  assess- 
ment has  in  fact  been  made,  where  the  assess- 
meat  roll  shows  on  Its  face  all  that  It  ought 
to  show — the  name  of  the  owner,  the  de- 
scription of  the  pK^rty,  the  valuation  of  the 
property,  the  tax,  ete.— but  that  asBessmait  Is 
In^rular  or  imperfect  or  defective,  or  even 
absolutely  and  utterly  void,  by  reamn  simply 
of  a  failure  to  comply  with  some  vital  and 
ftrndammtal  requirement  of  the  law,  snch 
proper^  cannot,  within  the  meaning  of  these 
words,  "escaped  taxation,"  be  said  to  be  prop- 
erty which  has  escaped  taxation  In  fact  In 
such  cases  manifestly  thwe  has  been  an  as- 
sessment, an  assessment  In  fact,  an  actual  as- 
sessment The  property  has  not  been  with- 
held frmn  the  assessment  roll.  It  has  not  been 
omitted  by  Inadvertence,  accident  or  for  any 
other  -reason.  It  is  there  on  the  assessment 
roll.  It  is  assessed  at  a  certain  rate.  It  Is 
all  assessed;  but  the  whole  roll  Is  void,  be- 
canse  of  such  failure  to  comply  with  such 
fundamental  requirement  of  the  law.  There 
is,  in  snch  latter  case,  no  assessment  In 
the  ^  of  the  law;  but         has  bsen  an 


actual  assessment  In  fact,  ttiongh  not  valid 
in  the  eye  of  the  law. 

We  think  It  far  safer  to  hold,  In  ^ew  of 
the  evil  to  be  remedied  by  the  stetnte  on  the 
subject  uid  in  view  of .  the  canon  of  con- 
struction that  words  not  technical,  as  ttiese 
words,  "escaped  taxation,"  ought  to  be  given 
thtir  usual,  ordinary,  popular  slgnlflcatlon, 
that  property  can  never  be  said  to  have 
escaped  taxatltm,  within  the  meaning  of  the 
revenue  law  on  that  subject,  save  only  In 
those  cases  where  there  never  has  been  any 
actual  assessment  at  all  of  sncb  prop«ty. 
The  original  thought  In  the  statute  author- 
izing the  revenue  agent  to  baA-asscss  proper- 
ty which  has  escaped  taxation  was  to  furnish 
machinery,  not  Initiating  assessment  primari- 
ly, but  to  BoppVy  the  defecte  In  an  assessment 
already  made.  It  will  not  do  to  say  tbai, 
because  an  assessment  Is  utterly  void  In  tha 
e^e  of  the  law,  thou^  once  actually  made, 
snch  property  has  escaped  taxation.  The 
very  term  "escape,"  ex  propito  vigore,  Im- 
plies that  It  had  never  been  found  m  known 
or  Usted  tor  taxation.  That  escapes  detec- 
tion which  never  has  been  seen  in  fact 
That  escapes  assessment  which  never  has 
in  fact  bean  assessed  In  any  way.  That 
which,  as  a  matter  of  fact  has  been  re- 
turned by  the  owner,  placed  npmt  the  as- 
seannent  roll  by  the  assessor,  dealt  with  by 
the  board  of  supervisors  and  Vy  the  tax 
collector,  cannot  be  said  In  any  pn^>er  sense 
of  the  words  "escaped  tazatton^**  within 
the  scope  of  the  evil  to  be  ranedled  by  the 
revenue  law*  to  have  escaped  taxation. 

If  it  should  be  objected  that,  -when  an 
assessmont  Is  utterly  void,  legally,  unless 
the  revenue  agent  may  assess,  the  owners 
will  get  off  without  paying  tbelr  taxes,  tbo 
answw  is  that  that  objection  la  one  arising 
ab  IncouvenlraitL  If  that  be  so,  It  does  not 
follow  that  the  power  of  the  revenue  agent 
to  badc-assesa  Is  to  be  created  out  of  the 
want  of  power  on  the  part  of  the  antborltles 
of  the  county  vho  have  so  blundered  ss  to 
get  up  that  sOTt  of  rituatlon  to  get  the 
proper  taxes  from  Its  dtlsens.  The  power 
of  the  revenue  agent  to  proceed  must  afilrm- 
Btlvely  appear  in  the  face  of  the  law  creat- 
ing his  office  and  ennmerating  his  powers, 
and  not  be  negatively  derived  1^  reason  of 
the  evils  of  a  situation  due  to  tiie  blunders 
of  a  board  of  aiqiervlBors  from  the  inablUty 
of  a  county  to  get  ite  taxes.  The  evils  of 
an  opposite  construction  are  apparent  to  ns 
upon  mature  deliberation,  and  would  lead  to 
endless  confusion. 

Affirmed* 

TRULT.  X  (dissenting).  I  dissent  I 
agree  with  the  majority  of  the  court  that  the 
land  assessment  roll  of  Greene  couuty  fcfr  the 
year  1900  and  the  levy  of  taxes  based  there- 
on was  "absolutely  and  utterly  void."  Be- 
ing void,  all  parties  were  left  In  the  same 
situation  as  If  neither  assessment  nor  levy 
had  bem  attempted.  Tb»  property  owner 
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wu  not  thereby  compelled  to  pay  any  taxes, 
becavae  his  property  bad  not  been  l^ally 
aaeeesed — no  taxea  legally  imposed.  Were 
the  state  and  connty  to  be  derived  of  all 
taxes  atmply  becanse  tbe  board  of  snper^ 
tIsotb  ndslntermeted  ttxe  Isw  and  committed 
a  blnnderf  I  do  not  so  read  tbe  plain  pn>- 
TMons  of  tte  law.  Id  my  opinion  a  Told 
assessment  and  levy  la,  In  tbe  eye  of  the  law, 
no  assesunent  and  no  levy.  No  legal  effect 
can  be  given  to  an  act  absolutely  Told.  This 
being  trae,  the  property  "escaped  taxation," 
and  tiie  board  of  auperrfsors,  under  sections 
8768,  8769.  Code  1892,  and  the  revenue  agent, 
undor  cOu^iter  34,  p.  29,  Acta  1894.  bad  the 
power  to  subsequently  have  assessed  all  prop- 
orty  dpon  wbteb  the  taxes  bad  not,  In  point  of 
fact,  been  paid  at  tbe  valuation  aivtoved 
by  the  board  of  snperrtaors.  If  this  be  not 
true,  we  haTO  this  anomaloos  condition  of 
affairs:  Tbe  board,  through  error,  makes 
a  void  asseaament  and  levy.  This  imposes 
no  bmden  on  the  taxpayer,  btit  leaves  him 
at  liberty  to  paj  all,  or  Ottle,  or  nothing 
as  he  may  dtooaa  He  may  at  his  vpthm 
pay  tbe  tax  attenqited  to  be  levied  at  the 
valuation  as  fixed  the  board,  and.  If 
be  doM  so,  Is  inrotected  against  further  taxa- 
tion, notwithstanding  error  In  assessment 
or  levy  (Adams  v.  Kuykendall,  88  Miss.  699, 
8S  South.  830),  or  he  may  refuse  to  pay 
and  BuecessfnUy  redst  the  oirilection  of  any 
tax  under  BQCh  levy. 

On  tbe  other  hand,  If  the  view  of  the 
majority  be  sound,  tbe  error  of  the  board 
of  supervisors  was,  as  regards  the  state  and 
county,  l>eyond  correction,  and  a  void  act 
prevents  any  fiscal  authority  from  subject- 
ing the  property  listed  in  tbe  void  assesa- 
ment  roll  from  any  taxation  for  that  year. 
Under  this  view  tbe  property  owner  may 
pay  what  he  pleases,  fix  his  own  valoation 
arbitrarily,  or  refuse  to  pay  anything  at 
all,  and  still  the  fiscal  authorities  are  power- 
less. In  other  words,  the  entire  property  of 
a  county  may  escape  all  taxation  through 
a  blunder  on  the  part  of  the  assessor  or 
board  of  supervisors.  I  cannot  assent  to 
this  conclusion.  In  my  opinion,  property 
merely  listed  on  a  void  assessment  roll 
hss  escaped  assessment.  Property  which, 
though  liable  thereto,  has  paid  no  taxes, 
has  "escaped  taxation." 


TUTT  V.  JACKSON. 

( 8ni»«me  Court  of  Miasisalppi.  Not.  20, 1905. ) 

IirauR^ci — ^RiOHT  to  Pbocxids  or  Poliot. 

Ttie  proceeds  of  the  policy  of  a  benevolent 
order,  payable  to  "the  widow  or  other  heir"  of 
the  member,  may  not  be  devised  by  him  to  one 
to  whom  he  was  in  form  married,  while  he  still 
had  a  legal  wife  from  whom  he  was  never 
dlToroed  and  who  survived  him;  this  not  being 
pwmltted  by  a  by-law  of  the  order  that  the 
mosey  should  go  to  the  "widow,  heirs,  or  other 
legal  represantativea"  of  the  memlwr,  another 
by-law  giving  the  form  of  the  poUoy  requiring 
paynuat  to  tbe  'Vidow  ot  bebs/' 


Appeal  from  Ohancwfy  Court  Lauderdale 
County;  J.  L.  McGaskill,  CSiancellor. 

BUI  In  diancery  by  Mollle  F.  Tntt  against 
Jane  JacAaon  and  the  Orand  Lodge  Knli^ta 
of  Fytiiias  of  Mt88t8SliqE»t>  to  c(»ttpel  the 
lodge  to  pay  to  oon^talnant  the  prooeeda  d 
an  Insurance  policy  claimed  1^^  Jane  Jaiftaon. 
From  a  decree  In  favor  of  Jano  JaAaoo,  cun- 
plainant  appeals.  AfDrmed. 

George  w.  Tutt  married  appellee  Jane,  and 
they  lived  tc^ther  several  years  and  then 
separated,  but  were  not  divorced.  Oeorge 
tbffli  married  appellant  Mollle,  and  Jane  mar- 
ried me  Jim  SvAaoat  botb  marriages  being 
according  to  form  of  law.  After  hln  mar- 
riage to  Uollle,  Gewge  joined  an  order  and 
took  a  policy  of  Insorance  pa^ble  to  tibe 
**widow,  heirs,  or  other  legal  representatives 
of  tbe  deceased  knight"  Oeorge  made  a  will. 
BO  it  Is  alleged  by  c(m4)lalnaDt  seeking  to 
bequesth  his  Insurance  to  her.  After 
George's  death,  Jane  Jackstm  asserted  her 
claim  to  tbe  liunranoe^  The  court  below  held 
that  Jane  was  entitled  to  the  proceeds  of  the 
policy,  less  the  amount  paid  by  MoUle  for 
duea,  and  the  coats  of  tb»  oonrt 

'  G.  Q.  Hall  and  Hall  &  Jacobson,  for  ap- 
pellant  Miller  ft  Baskln,  for  appellee. 

OALHOON.  J.  The  policy  of  the  benevo- 
lent ordw  was  payable  "to  the  widow  or 
other  heirs  <a  Brother  Knight  Geo.  W.  Tutt" 
Very  clearly  Mary  J.  Ja(&son  was  his  widow, 
and  not  Mollle  F.  Tntt  If  there  was  a 
genuine  will  of  Geo.  W.,  giving  tbe  proceeds 
to  Mollle  F.  and  designating  her  as  bis  wife, 
this  could  not  change  the  result  since,  under 
the  policy,  th^  had  to  go  "to  his  widow  or 
other  heirs."  This  is  not  changed  by  section 
1  of  the  radowment  laws  of  the  order,  that 
the  money  should  go  to  tbe  "widow,  heirs,  or 
other  legal  representatives."  The  same  laws 
^ve  the  form  of  the  policy,  requiring  pay- 
ment to  the  "widow  or  other  heirs"  of  tbe 
deceased.  The  words  "or  other  1^1  repre- 
sentatives" In  the  by-laws  do  not  ^able  the 
member  by  will  to  devise  tbe  policy,  as  he 
tried  to  do  in  this  case,  diverting  tbe  bene- 
faction from  the  class  intended  to  bla  oon- 
cuhine. 

Affirmed. 


ISAACS  T.  8ILVERBERG.  PARBY  ft  CO. 

(Supreme  Court  of  MiBsisslppi.  Nov.  20,  1905.) 

Gamiko  —  Oaubuno  CoNTBAon— Fuxubu— 
Recovcbt  or  Maboinb. 
Code  18^  I  2114,  declares  void  aU  eon- 
tracts  tbe  consideration  or  foundation  of  which 
is  money  won,  lost  or  bet  on  any  wager  what- 
ever. Section  2116  provides,  if  one  by  any 
wager  whatever  shall  lose  money  and  pay  It 
he  may  sue  for  and  recover  it.  Section  211T 
provides  that  a  contract  for  purchase  or  sale 
of  a  commodity  to  be  delivered  at  a  future  day, 
tbe  parties  not  iotending  the  commodity  shall 
be  actually  delivered  and  paid  for,  sliall  not  be 
onCoresd  by  any  court  Sections  1120,  1121« 
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make  boyinf  or  selling  "fatares"  a  mlademeonor. 
HeU.  that  one  bivins  fntnns  may  not  recover 
marina  p^A  thereon. 

Appeal  from  Circuit  Court  Warren  Oonn- 
tr;  Geo.  Anderson,  Judge. 

Action  by  Joseph  Isaacs  against  Sltrer- 
berg.  Parry  &  Co.  to  recoTer  $400  paid  to 
defendants  for  the  purchase  of  "cotton 
futures."  From  a  Judgment  sustaining  a 
demurrer  to  the  deUaratlon,  plaintiff  appeals. 
Affirmed. 

Bmnlnl  A  Hlrah,  for  appellant  Smith, 
Hlrah  ft  Landau,  few  appellee 

OAIiHOON,  J.  Ifr.  laaaca,  in  Us  declara- 
tion against  appellees,  avers  fliat  he  la  a 
dtlsen  of  the  atate  of  Louisiana  and  that 
they  are  citizens  of  the  state  of  MisslMrippl, 
and  that  he  contracted  with  them  to  buy  "for 
bim  cotton  for  future  deUra7.*'  and  that  be 
save  them  9400  "as  a  margin" ;  that  the  con- 
tract was  not  with  the  Intention  of  eitbctr 
party  of  any  actual  delivery  of  the  cotton  to 
either  of  the  parties,  bat  "was  in  fact  none 
other  than  a  gambling  one  in  cotton  futures, 
and  so  known  to  both  plaintiff  and  defend- 
ants; and  that  the  money  so  paid  over  has 
been  lost  under  said  gambling  contract** 
Appellees  demurred,  the  demurrer  was  sus- 
tained, and  the  appellant  declined  to  amend 
iff  plead  further,  and  appeals. 

Such  speculatlTe  contracts  with  brokws 
were  valid  at  common  law,  are  valid  now  in 
some  states,  would  be  valid  in  Mississippi 
but  for  statutes,  and  are,  perhaps,  valid  if 
made  In  Louisiana,  where  Mr.  Isaacs  resides. 
It  may  be  said  in  passing  that  the  declaration 
does  not  aver  where  the  contract  was  made, 
and  that  If  it  was  made  in  Louisiana  cor- 
respondence, Mr.  Isaacs,  from  his  view  of  the 
law,  may  be  in  a  very  comfortable  poxltlon 
indeed.  All  he  would  have  to  do  would  be  to 
select  a  solvent  broker  Id  MIsslSRlppi.  and  he 
could  Indulge  In  dealings  Id  futures  to  bts 
heart's  content,  safe  from  suit  with  the  cer- 
tainty of  never  remaining  loser.  He  could 
always  recover  from  his  broker  the  marKlns 
be  turned  over  to  him  for  Investment.  Tbis 
Is  an  argument  quite  persuanive  that  there 
was  no  l^slatlve  Intent  to  encourage  such  a 
state  of  affairs.  If  It  did  intend  such  results, 
the  statute  making  them  possible  should  be 
plniB.  Certain  it  Is  that  Mr.  Isaacs  was  in 
full  complicity  with  appellees,  and  the  court 
below  would  not  entertain  his  case,  any  more 
than  it  would  have  entertained  the  case 
of  appellees.  If  they  had  sued  him  for  unpaid 
margins.  Adler  v.  Searles  (Miss.)  38  South. 
200. 

Qls  learned  counsel,  however,  knowing 
the  necessity  of  producing  some  enactment 
to  give  him  a  standing  in  the  courts,  rely  on 
section  2116  of  the  Code  of  1892,  and  es- 
pecially on  the  words  In  that  section,  "or  by 
any  wager  whatever."  The  same  words,  "or 
on  any  wager  whatever,"  are  also  used  In 
section  2114,  which  declares  that  all  "cut- 


tracts,"  etc.,  based  on  the  foundation  of 
"money,  or  any  valuable  thing  won,  lost  or 
bet  at  any  game  or  games,  or  on  any  horse- 
race, cock-fight,  or  at  any  other  sport,  amuse- 
ment or  pastime,  or  on  any  wager  whatever, 
or  for  the  reimbursing  or  repaying  of  any 
money  lent  or  advanced  for  the  purpose  of 
such  gaming  or  gambling,  or  to  be  wagered 
on  any  game,  play,  horse-race,  cock-fight 
or  on  any  sport  amusement  pastime,  or 
wager,  shall  be  utterly  void."  Section  2116 
]B  this :  "If  any  person,  by  playing  at  any 
game  whatever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play  at  any  game,  or 
by  betting  on  any  horse-race  or  cock-fight 
or  at  any  other  sport  or  pastime,  or  by  any 
wager  whatever,  shall  lose  any  money,"  etc, 
"and  shall  pay  or  deliver  the  same,  the  per- 
son so  losing,"  ete.,  "may  sue  for  and  re- 
cover such  money,"  etc.,  "from  the  person 
knowingly  receiving  the  same,  with  costs." 
Whether  these  sections,  without  more,  would 
cover  the  present  case,  we  need  not  dectda 
But  the  very  next  section  (2117)  Is  as  fol- 
lows: "A  contract  for  the  purchase  or  sale 
of  a  commodity  of  any  kind,  to  be  delivered 
at  a  future  day,  the  parties  not  intending 
that  the  commodity  is  to  be  actually  deliver- 
ed in  kind  and  the  price  paid,  shall  not  be 
enforced  by  any  court;  nor  shall  any  con- 
tract of  the  kind  commonly  cailed  'futures' 
be  enforced,  nor  shall  a  contract  In  this  sec- 
tion mentioned  be  a  valid  consideration,  in 
whole  or  In  part,  for  any  promise  or  undw^ 
taking." 

On  the  doctrine  "nosdtur  a  soclls,"  applied 
to  construction,  we  are  of  opinion  that  opera- 
tions in  "futures"  were  not  designed  to  be 
included  among  the  sorts  of  wagering  re- 
ferred to  in  the  first  two  sections,  so  as  to 
authorize  recovery  of  money  paid  the  broker. 
If  the  reverse  was  the  purjwse.  and  If  such 
transactlonfi  were  deRi]?ned  to  be  in  the  rate- 
gory  of  waiters,  as  nientinned  In  the  preced- 
InR  sertlnns.  then  the  prov)ni"ns  of  (lerti'm 
2117  are  h«pIprr  vprhljiee.  uliice  there  would 
be  pre<-l8e1y  the  Mime  lark  of  r>ower  to  re- 
cover under  the  prw-edlnir  I'ei'tinn  (21  Kt). 
The  frffrlslHture  wn»  contfiit  with  apei-lficul- 
ly  refusing  the  enforcement  of  "future"  c-ou- 
traots  In  sertloo  2117,  and  In  fixing  penalties 
in  sections  1120,  1121.    14  Kncye.  64a 

Afflrmed. 


HAMPTON  et  al.  v.  STATB. 

(Supreme  Court  of  Florida,  Division  B.  July 
I  27,  1905.) 

1.  HoincinB-CaiHiHAi.  NEouaiircB  or  Piit- 

BICIAN. 

Where  the  death  of  a  person  results  from 
the  criminal  Degligence  of  a  medical  practitioner 
in  the  treatment  of  the  case,  the  latter  is 
guilty  of  manslaughter.  This  criminal  liability 
IS  not  dependent  on  whether  or  not  the  party 
undertaking  the  treatment  of  the  case  is  a  duly 
licensed  practitioner,  or  merely  assumes  to 
I  act  as  sncb,  acted  with  good  intmt  In  admin- 
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Isterlng  the  treatment,  and  did  bo  with  the 
expectation  that  the  result  would  prove  bene- 
ficial. The  real  questloti  upon  which  the  crim- 
inal liability  depends  in  such  cases  is  whether 
there  was  criminal  negligence.  Such  criminal 
negligence  is  largely  a  matter  of  degree,  in- 
capable of  precise  d^nltion,  and  whether  or 
not  it  exists  to  sncb  a  d^ree  as  to  involve 
.criminal  liability  is  to  be  determined  by  the 
jury.  Such  criminal  negligence  exists  where 
the  physician  or  surgeon,  or  person  assuming 
to  act  as  such,  exhUblts  groM  lack  o£  com- 
petency, or  gross  inattentiont  or  criminal  in- 
difference to  the  patient's  safety ;  and  this  may 
arise  from  his  gross  ignorance  of  the  science 
of  medicine  or  surgery  and  of  the  effect  of  the 
remedies  employed,  through  his  gross  negligence 
in  the  application  and  selection  of  remedies 
and  bis  lack  of  proper  ^ill  in  the  use  of  In- 
struments, or  through  bis  failure  to  give  proper 
instructions  to  the  patient  or  his  attendants 
as  to  the  use  of  the  medldnea.  But  where  the 
person  treating  the  case  does  nothing  that  a 
skillful  person  might  not  do,  and  death  results 
merely  from  an  error  of  judgment  on  his  part, 
or  an  inadvertent  mistake,  he  is  not  criminally 
liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  SS  &S,  100.] 

2.  Saics^Natusk  or  Offeitse— Manslauoh- 

TBB. 

The  cnminal  liability  of  a  physidan  for 
the  death  of  his  patient,  brought  about  by  his 
gross  negligence,  carelessness,  or  ignorance,  may 
be  establiahed  uiion  an  indictment  or  informa- 
tion predicated  ui>on  the  general  statute  de- 
fining manslaughter.  Rev.  St.  Fl^  1892,  I 
2384. 

8.  Sahi— ConsTBUcnoN  of  Statute. 

Section  2892,  Rev.  St.  1892,  providing  as 
follows :  "If  any  physlcUm,  while  In  a  state  of 
intoxication,  shall  without  a  design  to  effect 
death  administer  any  poison,  drug  or  medicine, 
or  do  any  other  act  to  another  person  wfilch 
shall  iHYuace  the  death  of  such  other,  he  shall 
be  deemed  guUty  of  manslaughter" — does  not 
fanUsh  tbe  mly  exclusive  case  where  a  phy- 
sidan can  be  held  criminally  liable  for  the 
nnintended  death  of  his  patient  brought  about 
by  his  gross  nullgence  or  ignorance.  Nor  does 
said  sectitm  2w2  render  the  iHrovtelons  of  the 

Kieral  manslaughter  statute  (section  2384, 
V.  St.  1892)  inapplicable  to  cases  of  death 
unintentionally  produced  by  physicians  through 
gross  negligence  or  Ipiorance,  where  tliere  is 
no  question  of  tbe  sobriety  or  intoxication  of 
snob  phvsician ;  but  the  provisions  of  said  sec- 
tion 2392  were  intended  as  an  addendum  to  the 

firovisions  of  tbe  general  manslaughter  statute. 
Q  cases  of  unintentional  death  at  the  hands  of 
physicians,  to  provide  for  cases  that  might  not 
be  covered  by  the  general  statute. 
4.  Indictment  and  Infobmation  —  Defects 
OF  FoBM— Waives. 
Where  a  defect  In  form,  and  not  of  sub- 
stance, exists  in  an  Information  or  indictment, 
and  no  assault  is  made  thereon  because  thereof, 
and  the  defradant,  without  noticing  such  de* 
feet,  pleads  to  the  merits  and  goes  to  trial, 
he  thereby  waives  such  defect,  and  cannot 
avail  himself  of  it  for  the  first  time  in  an  ^ 
pellate  court. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27, 
G^t.  Dig.  Indlctmoit  and  Information,  H  628, 
629.] 

0.  WirNBssEs— Gbobb-Exauination— Bias  ob 
Intebbst. 

Questions  tending  to  disclose  the  animus 
or  bias  of  a  witness  are  proper  on  cross-exami- 
nation, and  should  be  allowed. 

[Ed.  Note. — For  cases  in  point,  see  voL  fiO. 
Cent.  Dig.  WitnesM^  U  1192-im] 


0.  Cbimihal  Law— Exfebt  TEmmioirr— Tna 

<Hr  INFUOHHG  Wounds. 
Medical  experts  may  be  allowed  to  wgrew 
their  opinions  as  to  the  time  when  wounds  were 
infiicted  upon  a  rabject  lirlng  at  tbe  time  of 
such  wounds. 

[Ed.  Note. — For  cases  in  point,  ses  yoL  14^ 
Gent.  Dig.  Oriminal  Law,  t  1060.] 

7.  HOUIOIDB— Infobhation. 

Where  an  information  charges  a  physidan 
with  n^ligratiy  pulling  oat  the  "intestines"  of 
a  patient,  whereby  her  death  was  produced,  it 
la  competent  at  the  trial  to  prove  nnder  auch 
charge  that  the  larger  omentum,  the  mesentery, 
or  any  other  organ  having  its  place  in  the 
abdominal  cavity,  was  polled  ont  or  removed. 
The  word  **InteBtine8,"  when  used  In  an  in- 
formatlm  or  indictm^t,  must  be  ^ven  Its 
broadest  popular  and  most  comprehensive  sense, 
as  denoting  everything  on  the  Inside,  within, 
internal,  Inward  as  opposed  to  external, 'and, 
when  applied  to  tite  homan  anatomy,  Imdndea 
the  bowels,  entrails,  viscera,  enteron,  with  all 
of  their  annexes  and  appendages ;  Indeed,  every- 
thing  contained  in  the  abdommal  cavity. 

[Ed.  Note. — For  cases  in  poln^  see  voL  Si^ 
Cent.  Dig.  Homidde,  §  258.] 

8.  Cbiminal  Law— Evidbhob— Stbikiho  Out. 

Because  a  cross-examination  shskes  the 
credibility,  or  demaostrates  the  inaccuracy  and 
nnreliabili^,  of  the  evidence  deposed  by  a  wit- 
ness  on  his  direct  examination,  this  furnishes 
no  reason  for  striking  out  such  evidence  in 
toto ;  but,  if  It  is  otherwise  proper  evidence,  it, 
with  Its  expose  by  tiie  cross-examinatioB.  re* 
mains  for  oomdderatlon  by  tha  Jury  at  Itm 
worth. 

9.  WXTNESSBft— CBOSS-BXAiaHATION— SCOFE. 

A  party  has  no  right  to  cross-examine  a 
witness,  except  as  to  facts  and  circumatances 
connected  with  matters  testified  about  <m  his 
direct  examination.  If  he  derires  to  inquire 
into  othmr  nuitttfs,  he  mnst  wMka  the  wttneM  his 
own. 

[Ed.  Note. — For  cases  In  point,  see  toL 
Cent.  Dig.  Witnesses,  {  9^.] 

10.  Cbiuinai.  Law— INBTSUOII0R8— Defend- 
ant AS  WlTNBfiB. 

The  trial  judge  should  not,  in  his  charge 

to  the  juiy  or  o^erwise,  so  pointedly  aim  at 
the  credibility  of  the  defendant  as  a  witness 
for  himself  as  to  impress  the  jury  with  the 
idea  that  the  judge,  because  of  the  defendant's 
interest  In  the  case,  questioned  his  credibility. 

[Ed.  Note. — For  caaea  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §S  1787,  1895.] 

11.  Sake— Reasonabij:  Doubt— Definitiok. 
The  following  cha^:   "If  you  have  a 

simple  doubt,  you  are  not  to  acquit,  but  it  must 
become  a  reasonable  doubt;  that  is,  conform- 
able to  reason,  which  would  satisfy  a  reason- 
able man,  under  all  tbe  facts  and  drbumstances 
'  as  testified  to  in  this  ease"— :1s  ndileadlng,  con- 
fusing, and  eRoneons,  and  should  never  be 
given. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  U  1904-1922.] 

(Syllahos  by  the  Court) 

Error  to  Criminal  Oonrt  of  Record, 
Hillsborough  Connty;  Horace  0.  Oordan, 
Jndgo. 

Hiram  J.  Hampbm  and  another  were  con- 
victed of  manslaughter,  and  bring  error. 
Reversed. 

Macbirlaiw  ft  Glen,  for  plaintiffs  in  error. 
W.  H.  Bins,  Attgr.  Gen.,  for  the  Stata^ 
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TAYLOR,  J.  Hiram  J.  Hampton,  the 
plafntifF  In  error,  together  with  one  Charles 
S.  Stafford,  were  jointly  informed  against 
In  the  ^criminal  court  of  record  of  HIlls- 
borongb  connty  for  the  crime  of  manslangh- 
ter,  alleged  to  have  been  conmittted  on  May 
2d,  1904,  In  said  county.  On  the  joint  trial 
Charles  S.  Stafford  was  acquitted,  but 
Hampton  was  convicted  of  the  crime  char- 
ged, and  from  the  sentence  Imposed  seeks  re- 
lief here  by  writ  of  error.  The  Information 
npon  which  the  trial  was  had  is  as  follows : 

"In  the  Name  and  by  the  Authority  of  the 
State  of  Florida. 

"In  the  criminal  court  of  record  for  the 
county  of  Hillsborough,  state  of  Florida,  at 
tbe  adjourned  May  term,  In  the  year  of  our 
Lord  one  tbonaand  nine  hundred  and  four, 
to  wit: 

"Be  It  remembered,  that  Frank  M.  Simon- 
ton,  solicitor  for  the  county  of  Hillsborough, 
proaecnting  for  the  state  of  Florida,  being 
present  In  sold  court  on  the  eighth  day  of 
July,  In  the  year  of  our  Lord  one  thousand 
cine  hundred  and  four,  gives  the  court  to  be 
Informed  and  understood  that: 

"On  the  second  day  of  May,  in  tbe  year 
of  our  Lord  one  thousand  nine  hundred  and 
fonr,  at  and  In  the  county  of  Hillsborough 
aforesaid,  one  Luvenla  Eirans  was  then 
and  there  suffering  from  some  disease  and 
sickness,  a  further  and  more  particular  de- 
scription of  said  disease  and  sickness  being 
to  the  solicitor  unknown,  and  that  one  Hi- 
ram J.  Hampton  and  one  Charles  S.  Staf- 
ford, late  of  the  county  of  Hillsborough 
aforesaid,  as  physicians  and  surgeons  then 
and  there  took  and  bad  the  charge  and  care 
of  the  said  Lnvenla  Evans,  and  that  the 
said  Hiram  J.  Hampton,  late  of  the  county 
of  Hillsborough  aforesaid,  in  the  state  afore- 
said, did  then  and  there  on  the  second  day 
of  May,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  four,  with  force  and 
arms  at  and  In  the  county  of  Hillsborough 
aforesaid,  unlawfully,  feloniously,  willfully, 
and  by  unskillful  acts  and  procurement  and 
culpable  negligence,  and  the  exercise  of 
gross  Ignorance  and  la(^  of  ordinary  knowl- 
edge and  skill  In  surgery,  and  with  utter  dlB- 
regard  for  the  health,  safety,  and  life  of  the 
said  Lnvenia  Evans  in  the  p^formance  of 
a  certain  surgical  operation  upon  her,  the 
said  Lnvenla  Evans,  upon  the  second  day  of 
May,  in  the  year  of  our  ILord  one  thousand 
nine  hundred  and  four,  at  and  in  the  county 
aforesaid  and  state  aforesaid  and  In  the 
manner  aforesaid,  did  then  and  there  Insert, 
tlu*nst,  and  strike  a  certain  Instrument,  a 
further  description  of  which  la  to  the  solic- 
itor unknown,  which  said  Instrument  he,  the 
said  Hiram  J.  Hampton,  had  and  held  In 
his  bands,  up  and  Into  the  womb,  abdomen, 
and  body  of  the  said  Lnvenla  Evans,  and 
did  then  and  there  In  an  unskillful,  culpable, 
felonious,  and  negligent  manner  aforesaid 
plunge  and  force  an  entrance  through  tbe  I 


womb  of  the  said  Lnvenla  Evans  Into  the 
abdomen  of  the  said  Lnvenla  Evans,  then 
and  tl)^  In  tbe  manner  aforesaid  producing 
a  large  rent  in  and  through  the  womb  of 
the  said  Luvenia  Evans  and  membranes  In 
tbe  regions  of  the  womb  of  the  said  Luvenia 
Evans,  and  did  then  and  there  In  the  manner 
aforesaid  pull  out  the  Intestines  of  the  said 
Luvenia  Evans,  and  did  thereby  then  and 
there  unlawfully,  feloniously,  by  his  acts, 
procurement,  and  culpable  negligence,  in- 
flict upon  the  said  Luvenia  Evans  In  and 
about  her  womb,  abdomen,  and  other  inter- 
nal parts  certain  mortal  bruises,  wounds, 
and  lacerations,  and  created  in  the  said 
Luvenia  Evans  a  mortal  sickness  and  feeble- 
ness of  body,  of  which  mortal  brulees,  lacer- 
ations, sickness,  and  feebleness  of  body  she, 
the  said  Lnvenia  Evans,  on  and  from  tbe 
said  second  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fonr, 
in  the  county  aforesaid  and  state  aforesaid, 
did  languish,  and  languishing  did  live,  until 
the  third  day  of  May  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  four,  on 
which  said  third  day  of  May  In  the  year  of 
our  Lord  one  thousand  nine  hundred  and 
four,  In  the  county  aforesaid  and  state  afore- 
said, of  the  mortal  bruises,  wounds,  lacer- 
ations, ulckness,  and  feebleness  of  body  she, 
the  said  Luvenia  Evans,  did  then  and  there 
die,  and  that  the  said  Charles  S.  Stafford 
with  force  and  arms  was  then  and  there 
present  unlawfully,  feloniously,  and  by  his 
acts,  procurement,  and  culpable  negligence 
feloniously  aiding,  abetting,  procuring,  and 
counseling  him,  the  said  Hiram  J.  Hampton, 
{he  acts  and  doings  aforesaid  of  the  said 
Hiram  J.  Hampton  to  do  and  commit,  and 
so  the  said  Hiram  J,  Hampton  and  tbe  said 
Charles  8.  Stafford  did  then  and  there  in 
the  manner  and  form  aforesaid  unlawfully, 
feloniously,  by  and  through  tiielr  acts,  pro- 
curement, and  culpable  negligence,  kill  and 
slay  the  said  Lnvenla  Evans,  against  tbe 
form  of  the  statute  In  snch  cases  made  and 
provided,  and  to  fba  evil  example  of  all 
others  In  like  cases  offending,  and  against 
the  peace  and  dignity  of  tbe  state  of  Florida. 

"Wherefore,  the  said  Frank  M.  Simonton, 
county  soUcltor  as  aforesaid,  pr^secutli^  for 
ttie  state  of  Florida,  prays  the  advice  of 
tbe  court  in  tbe  praises,  and  that  a  caplaa 
may  be  issued  fbrtbwith  for  tbe  arrest  of 
the  said  Hiram  3.  Hamptcm  and  tbe  said 
Charles  B.  Stafford,  and  tbey  and  each  of 
them  be  held  for  trial  under  tbe  foregoing 
Information. 

"Frank  M.  Simonton, 
"Solicitor  tor  tbe  County  of  Hlllsborongb, 
Prosecuting  for  the  State  of  Florida. 

"State  of  Florida,  County  of  Hillsborough. 
.  "Personally  before  me  came  Frank  M. 
Simonton,  county  solicitor  for  HlUsborougb 
county,  who,  being  duly  sworn,  says  that 
the  allegations  set  forth  In  the  foregoing 
I  information  are  based  npon  facts  that  have 
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been  duly  Bworo  to  as  troe,  and  which.  If 
true,  would  ooiutitute  the  offense  above 
named.  • 

"Frank  M.  SlnKmton. 

"Sworn  to  and  aabacrUed  before  me  this 
the  eighth  day  of  July,  A.  D.  1904. 

"H.  F.  McKay,  Clerk. 
**[Beal  of  the  Criminal  Court  of  Beocnd  for 
HlllBboroagh  Oomt^,  Florida.]'* 

Before  pleading  to  the  lnformatl<Mi  the 
defeudante  moved  to  qaash  Bame  upon  the 
following  grounds: 

"(1)  Tliat  the  said  Information  Is  so 
Tagne,  Indefinite,  and  uncertain  In  Its  terms 
that  tiieae  defendants  are  not  thweby  ap* 
prised  of  Hw  offense  wttb  which  they  are 
chaii:ed. 

V(2)  That  the  said  Information  Is  contra- 
dictory and  repugnant  in  Its  averments. 

"(3)  That  the  said  Information  is  so  In- 
sensible In  ItB  terms  that  these  defendants 
are  unable  to  answer  to  the  charges  there- 
by made. 

"(4)  That  the  said  Information  Is  bad  for 
dopUdty,  In  that  It  charges,  or  attempts 
to  cbBxgB,  several  separate  and  distinct  of- 
fenses against  th^  In  one  count. 

**(5)  That  the  said  Information,  in  the 
manner  In  which  the  same  Is  drawn,  char- 
ges these  def ^dants  wltli  no  offense  against 
the  laws  of  the  state  of  Florida." 

The  denial  of  this  motlcm  conatltates  the 
first  assignment  of  error. 

Practically  the  only  contmtlon  made  bwe 
In  support  of  this  assignment  is  Uiat  the  in- 
formation Is  fatelly  defective  because  it  fftils 
to  allege  that  the  defendant  was  Intozlcatbd 
at  the  time  of  the  performance  of  the  acts 
which  resulted  in  the  deatii  of  his  patient 
In  support  of  this  proposition,  it  Is  contended 
that  section  2892  of  the  Revised  Statutes  of 
ISStZ  furnishes  exclusively  the  status  of  facts 
under  which  altme  a  physician  can  be  con- 
victed of  the  crime  of  manslaughter  conse- 
quent upon  acts  that  produced  the  unintended 
death  of  his  patient  This  section  is  as  fol- 
lows: "If  any  physician,  while  in  a  state  of 
Intoxication,  shall  without  a  design  to  effect 
death  administer  any  poison,  drug  or  medi- 
cine, or  do  any  other  act  to  another  person 
which  shall  produce  the  death  of  such  other, 
he  shall  be  deemed  guilty  of  manslaughter." 
Our  goieral  manslaughter  statute  under 
which  the  Information  herein  was  framed  Is 
as  follows:  "The  killing  of  a  human  being 
by  the  act  procurement  or  culpable  negli- 
gence of  another.  In  cases  where  such  killing 
shall  not  be  justifiable  or  excusable  homicide 
nor  murder,  according  to  the  provisions  of 
tills  article,  shall  be  deemed  manslanghter, 
and  shall  be  punished  by  ImprlsMiment  in  the 
State  prison  not  exceeding  twenty  years,  or 
imprisonment  in  the  county  Jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  five 
thousand  dollars."  Rev.  St.  1892,  S  2S84. 
The  contention  of  the  plaintiff  In  error 
Is  ttiat  this  lastquoted  statute  doea  not  apply 


to  cases  where  tte  unintended  death  of  his 
patient  Is  bronght  about  through  the  gross  Ig- 
norance or  gross  cardesaness  of  a  physician, 
whose  Intention  was  to  cure.  Instead  of  to 
kill,  and  that  In  such  a  case,  unless  the  physi- 
cian was  Intoxicated,  he  cannot  be  held  crim- 
inally liable;  tliat  the  provisions  of  the  above- 
quoted  section  2392  of  the  Revised  Statutes 
are  exclusive,  and  fumlah  the  only  case 
where  a  physician  can  be  held  criminally  lia- 
ble for  the  unintended  death  of  a  patlrat;  and 
that  under  this  last-mentioned  section  a  ma- 
terial and  necessary  averment  of  an  Informa- 
tion or  Indictment  charging  a  ptiysldan  with 
manslaughter  is  that  he  was  Intoxicated 
when  the  acts  were  performed  ttiat  resulted 
in  the  death  of  the  patient 

We  do  not  agree  with  this  contention  of  the 
able  counsel  for  the  defendant  The  law 
seems  to  be  fairly  well  settled,  both  in  Eng^ 
land  and  America,  that  where  the  death  of  a 
person  results  from  the  criminal  negligence 
of  the  medical  practitioner  In  the  treatment 
of  the  case  the  latter  Is  guilty  of  man- 
slaughter, and  that  this  criminal  liabUlty 
is  not  dependent  on  wtaettier  or  not  the  party 
undertaking  the  treatmat  of  the  case  Is  a 
duly  licensed  practitioner,  or  merely  assumes 
to  act  as  such,  acted  with  good  Intent  in  ad- 
ministering the  treatment,  and  did  so  with 
the  expectation  that  the  result  would  prove 
beneficial,  and  that  the  real  question  upon 
which  the  criminal  liability  depends  in  such 
cases  is  whether  there  was  criminal  negli- 
gence; that  criminal  negligence  la  largely  a 
matter  of  degree.  Incapable  of  precise  d^lnl- 
tlon,  and  whether  or  not  It  existe  to  such  a 
degree  as  to  Involve  criminal  UablUty  Is  to  be 
determined  by  the  Jury;  that  criminal  negli- 
gence exists  where  the  pbysldan  or  surgeon, 
or  person  assamlng  to  act  as  such,,  uchlblte 
gross  lack  of  competency,  or  gi!ow  inattention, 
or  criminal  indifference  to  the  patl«it*B  safety, 
and  tlut  this  may  arise  from  fala  groas  Igno- 
rance of  the  science  of  medldne  or  surgery 
and  of  the  effect  of  the  remedies  employed, 
through  his  gross  n^llgence  In  the  applica- 
tlon  and  selection  ot  remedies  and  his  lat^  of 
proper  skill  in  the  use  of  instruments,  or 
through  his  ftiUure  to  give  jiroper  inatmctlmu 
to  the  patioDt  as  to  the  use  (tf  tlie  medldnea; 
that  where  the  person  treating  the  case  does 
nothing  that  a  skillful  person  might  not  do, 
and  deatti  resnltt  merely  from  an  error  of 
Judgment  on  bis  part,  or  an  Inadvertent 
mistake,  he  is  not  criminally  liable.  22  Am. 
*  Eng.  Ency.  Law  (2d  Ed.)  pp.  810,  ftll,  and 
authorities  there  cited. 

We  do  not  think  that  in  tiie  enactment  of 
the  above-quoted  section  2892  of  tb»  Revised 
Statutes  of  1892  It  waa  the  design  of  the  L^- 
islature  that  such  provlalcffl  should  supersede 
and  abrogate  the  above-settled  prlndplea. 
Neither  do  we  think  that  there  la  any  such  in- 
consistency or  repugnancy  between  the  pro- 
visions of  said  section  2802  and  the  general 
statute  above  quoted  defining  manslaught^  as 
that  the  two  statutes  cannotconslstently  co-a- 
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let,  or  that  tbe  geuraral  manalan^tw  statute, 
that  embodies  cases  falling  within  the  general 
settled  principles  of  law  as  abore  announced, 
would  Inclxide  all  cases  of  manalanghter  that 
might  arise  under  the  provisions  of  said  sec- 
tion 2392  Rer.  St.  1892;  but,  without  tmder- 
taUng,  In  the  absence  of  a  case  In  band,  to 
construe  the  meaxdng  or  Intention  of  said  sec- 
tion 2392,  we  are  of  tbe  opinion  that  It  will 
embrace  cases  of  manslaughter  that  would 
not  fall  within  the  prorlsloas  of  the  general 
manslaughter  statute,  and  that  it  was  de- 
signed more  In  the  nature  of  an  addendum  to 
the  general  manslaughter  provisions,  rather 
than  to  supersede  them  In  cases  growing  out 
of  malpractice  by  physicians. 

In  the  briefs  of  counsel  for  the  plaintiff 
In  error  here  it  Is  also  claimed  that  the  In- 
ftwmatlon  was  bad,  and  should  have  been 
quashed,  because  of  an  Informal  or  dtfectlve 
verification  thereof  by  the  prosecuting  ofBcer. 
This  assault  Is  made  upon  the  Information 
here  for  the  first  time.  Without  noticing  or 
raising  any  question  as  to  the  sufficiency  of 
the  verification  of  the  information,  the  de- 
fendant pleaded  to  the  merits  and  went  to 
trial.  This  was  a  waiver  of  any  defect  In  the 
Teriflcatlon  of  the  Information,  if  any  existed, 
and  consequently  It  cannot  be  considered. 
Bryan  v.  State,  41  Fhi.  643,  26  South.  1022. 

The  second  error  assigned  Is  that  the  court 
erred  In  denying  the  motion  of  defendant  to 
strike  the  testimony  of  state's  witness  J.  W. 
Evans  to  tbe  effect  tbat.hla  wife  (tbe  de- 
ceased) would  have  eaten  breakfast  on  the 
morning  of  the  fatal  operation  upon  her,  had 
abe  not  been  prevented  by  one  of  tbe  defend* 
ants,  or  to  Instruct  the  Jury  not  to  consider 
It  bi  connection  with  the  defendant  Hamp- 
ton. Tbla  witness  had  already  testified  on 
his  direct  examination  that  on  the  morning  of 
tbe  operation  on  his  wife,  the  deceased,  just 
as  be  and  she  were  sitting  down  to  eat  break- 
fast. Dr.  Stafford  came  in  and  told  the  de- 
ceased that  she  must  not  eat  anything  yet, 
and  that  rtie  replied  that  she  hated  it  very 
bad,  as  she  was  hungry  that  morning.  To 
wblcb  the  doctor  replied:  "We  are  going  to 
administer  chloroform,  and  It  would  make 
you  sl(^"  The  d^^idant  Hampton  was  not 
present  at  tbla  conversation.  On  the  cross- 
examination  by  counsel  for  tbe  defendant 
Stafford  It  was  again  drawn  out  by  cross-in- 
terrogatories from  this  witness  that  tbe  de- 
ceased would  have  eaten  breakfast,  If  Ae 
bad  been  allowed  to.  At  tbia  point  the  mo- 
tion waa  made  by  the  defendant  Hampton  to 
strike  from  tbe  record  tbe  atatement  of  tbe 
witness  to  the  effect  that  deceased  would  have 
taken  breakfast,  and  for  an  Inatructlon  to  tiie 
Jury  to  disregard  tbe  same.  The  statement 
of  this  witness,  to  tbe  ^ect  that  the  deceased 
would  have  eaten  breakeast,  bad  she  not  been 
prevented,  was  nothing  more  than  an  ex- 
pression of  bia  opinion,  and  under  the  circum- 
stances should  not  bave  been  allowed  to  go 
to  tbe  Jury  as  evidence  against  the  defendant 
Hampton;  be  bdng  atnent  when  tbe  deceased. 


In  tbe  presence  of  the  defendant  Stafford  and 
the  witness,  expressed  a  desire  to  eat  break- 
fast; and  tbe  court  ahould  at  least  have  cau- 
tioned tbe  Jury  to  disregard  the  same,  bo  far 
as  the  defendant  Hampton  waa  concerned. 
On  cross-examination  of  this  same  witness 
the  following  question  propounded  by  coun- 
sel for  defendant:  "Have  you  testified  to  ma- 
terial facts  here  today  that  you  did  not  testi- 
fy to  before  the  coroner's  Jury?"  was  objected 
to  by  the  state  on  the  ground  that,  if  It  was 
Intended  to  Impeach  the  witness,  his  memory 
should  be  refreshed  by  a  statement  of  the  sub- 
stance of  the  testimony  and  of  the  questions 
by  which  It  was  elicited,  which  objection  was 
sustained,  and  this  constitutes  the  third  as- 
signment of  error.  There  was  no  error  here. 
The  question  as  framed  sought  to  mako.  the 
witness  the  Judge  of  the  materiality  of  his 
evidence,  and  was  unfair  to  the  witness,  Is 
that  it  did  not  call  to  bis  attention  the  ad- 
ditional facts  that  the  question  Intimated  that 
he  had  testified  to  on  tbe  trial  that  be  failed 
to  t«Bttfy  to  at  the  coroner's  Inquest.  To 
this  same  vrltness  the  defendants*  counsel 
propounded  the  further  cross-interrogatory: 
"Why  did  you  do  that?  Was  It  because  yon 
thought  my  frlmd  Slmonton  was  Incompe- 
tent?" An  objection  by  the  state,  on  tbe 
ground  that  It  was  immaterial,  Irrelevant, 
and  Improper,  was  snstalQed  by  the  court, 
and  this  ruling  constitutes  tbe  fourth  assign- 
ment of  error.  The  witness  bad  Just  an- 
swered, before  this  question  was  propounded, 
ttiat  he  had  employed  and  paid  private  coun- 
sel to  assist  Mr.  Slmonton,  the  prosecuting 
attorney,  in  prosecuting  the  case,  and  the 
question  sought  merely  to  elicit  his  reason  for 
so  doing.  We  think  the  question  should  bave 
been  allowed,  as  It  tended  to  show  the  prej- 
udice and  animus  of  the  witness. 

Dr.  Saxton,  a  physician  and  state  witness, 
while  testifying  as  to  the  Injuries  to  tbe 
womb  of  the  deceased,  was  asked  the  ques- 
tion by  tbe  state  attorney :  "About  how  re- 
cent would  you  say  to  this  Jury  that  wound 
had  been  made  In  that  womb?  Wltbln  what 
time?"  Tbla  question  waa  objected  to  by  tbe 
defendant  upon  various  grounds,  chiefly  on 
tbe  ground  that,  because  of  previous  answers 
of  the  witness  to  questions  touching  the  same 
subject  it  was  demonstrated  that  any  answer 
be  would  make  to  this  question  would  be 
mere  conjecture,  possibility,  or  probability, 
and  would  tend  to  prejudice  the  minds  of  the 
Jury  by  illegal  and  incompetent  evidence 
Tbe  objection  was  overruled,  and  such  ruling 
la  assigned  as  tbe  fifth  error.  There  was  no 
error  her&  It  waa  a  material  circumstance 
tor  tbe  state  to  show  tbe  time  when  the  de- 
ceased met  with  the  wounda.  Tbe  witness 
was  a  medical  expert,  and  was  competent  to 
give  his  professional  opinion,  from  the  ap- 
pearance <a  the  wounds,  as  to  bow  long  they 
had  existed.  Commonwealth  v.  Piper,  120 
Uass.  185,  text  180;  Llnsday  t.  People,  6S 
N.  T.  143.  To  this  same  witness  the  further 
questlfHi  was  pnq^oonded:         that  larger 
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omentnm  had  been  torn  out  through  the 
womb,  and  had  had  blood  on  It,  what  would 
have  been  Its  color?"  This  question  was  ob- 
jected to  on  the  gronud  that  It  was  groBsly 
leading  and  snggestlTe  of  the  answer  Intend- 
ed to  be  glTen,  and  upon  the  further  ground 
that,  If  it  Is  a  hypotbetical  question,  It  Is  not 
based  upon  any  evidence  thatha^  heretofore 
been  given  In  the  case.  These  obJectloDs  were 
OTerruled,  and  such  rating  Is  assigned  as  the 
sixth  error.  There  was  no  error  In  this 
niling.  The  fact  sought  to  be  elicited  was 
pertin^t  and  relevant  to  the  Issues,  and 
tended  to  corroborate  other  testimony  In  the 
case  tending  to  show  that  the  defendant 
forced  out  the  omentum  of  the  deceased 
through  the  rent  In  her  womb  and  through 
the  vagina.  It  was  not  subject  to  the  crltl- 
dam  of  tjelng  leading  or  suggeatiTe  of  the  an- 
""^mrer  sought  To  this  witness  was  propound- 
ed the  further  question:  "What  are  the 
fcnctions  of  this  larger  omentum?"  Upon 
the  pro^Ktimdtng  of  this  question  the  defend- 
ant Interposed  objections  jointly  with  a  mo- 
tion to  strike  all  of  the  witness'  evidence 
along  the  same  line,  on  the  grounds  that  It 
was  irrelevant  and  immaterial,  and  because 
the  state  is  bound  by  the  epecillc  allegations 
of  the  information,  and  this  evidence  would, 
be  a  variance  from  those  allegations,  and. 
tends  to  prejudice  the  jury  against  the  de- 
fCTdant  by  illegal  evidence.  These  obJectlonB 
and  motion  to  Atrike  were  overruled,  and  such 
ruling  constitutes  the  sevoitb  assignment  of 
error.  It  is  contended  here  in  support  of 
HilB  assignment  ttiat.  Inasmuch  as  the  Infor- 
mation cbargesthedefaidantonlywith  pulling 
out  the  intestines  of  the  deceased.  It  cannot 
be  shown  that  the  great  omentum  was  so  torn 
out,  since  the  latter  la  no  part  of  the  intea- 
tlnes. 

We  do  not  agree  with  this  contoitlon. 
While  all  of  tb»  numerous  Internal  organs 
of  the  human  anatomy,  having  their  place 
within  the  abdominal  cavity,  liave  eadi  of 
them  a  technical  name  by  which  they  are 
fcnom  to  tbe  professional  man,  yet  to  the 
layman  they  are  all  of  them  Included  within 
the  one  general  comprehensive  term  of  "In- 
testines." Webster,  in  the  last  edition  of  hla 
International  Dictionary,  defines  the  word 
"intestine"  as  meaning:  "On  the  Inside,  wltib- 
In;  internal;  inward,  opposed  to  external; 
depending  upon  the  Internal  oonatltution  of  a 
body  or  entity;  the  bowels;  entrails;  vis- 
cera." Thus  making  It  synonymous  with  the 
word  'Mscera,"  whiCh  Is  defined  as  being  ap* 
plied  to  the  organs  contained  In  the  abdomen. 

According  to  the  Century  Dictionary,  the 
term  "Intestines"  is  used  in  biology  in  a 
wider  sense  to  Include  the  whole  enteron,  and 
the  term  "«iteron"  is  there  defined  as  mean- 
ing, in  anatomy,  "the  intestine  alimentary 
canal,  Including  Ita  annexes  and  appendages." 
The  Information  used  the  word  "Intestines" 
In  this  Its  broadest,  nontechnical  sense,  and 
under  It  proof  showing  that  the  omentum, 
mesentery,  and  other  appendages  and  annexes 


of  the  bowels  were  pulled  out  was  pertinent 
and  permissible. 

A'btate  witness,  Mrs.  Gaflord,  who  testified 
that  she  was  present  when  the  defendant  op- 
erated on  the  deceased  and  saw  him  with  a 
surgical  Instrument  on  that  occasion  which 
she  described,  was  shown  a  package  of  sur- 
gical Instruments,  and  was  then  requested  to 
examine  such  package  and  to  see  and  say 
whether  or  not  there  was  an  instrument  there 
such  as  she  saw  the  defoidant  take  under 
the  cover  with  him  at  the  time  of  the  <^ra- 
tlon.  This  question  was  objected  to — It  Is 
not  clear  upon  what  ground — by  the  defend- 
ant, which  objection  was  overruled,  and  such 
ruling  constitutes  the  eighth  aaalgnment  of 
error.  There  was  no  error  here.  The  tes- 
timony tended  to  identify  the  Instrument 
supposed  to  hare  been  used  by  the  defendant, 
and  was  pn^rar.  Upon  this  wltaess  identify- 
ing an  Instrument  as  bring  like  tiie  coie  she 
saw  tike  defendant  have,  the  defendantTs  coun- 
sel moved  the  court  to  permit  him  to  erora- 
examine  the  witness  as  to  bee  description  of 
the  Instrument,  wbi<A  motion  was  d«iled. 
and  this  ruling  is  assigned  as  the  ninth  error. 
The  motion  was  made  in  the  midst  of  the 
direct  examination  by  the  prosecuting  attor- 
ns of  the  state  witness,  and  tiiere  was  no 
error  in  refusing,  at  that  stage  of  the  exam- 
ination, to  penult  cross-examination  of  tiie 
wltaess  on  that  isolated  phase  ta  her  evi- 
dence. The  defendant  was  permitted  after- 
wards to  crosB-examtae  the  witness  fully  up- 
on this  point,  as  well  as  nptm  all  the  tacto 
disclosed  by  her  direct  evidence,  and  there 
was  no  error  ta  refusing  to  have  tiie  di- 
rect examination  of  the  witness  flins  In- 
terrupted. Towards  the  close  of  the  de- 
fendant's cross-^amlnation  of  this  wit- 
ness, 190&  her  answering  that  the  Inatrumoit 
she  had  formerly  identified  on  her  direct  ez- 
amtnaUott,  and  designated  as  "Dxhlbit  A.," 
was  not  exactly  like  tiie  one  tiie  defendant 
had  at  the  time  of  the  <^peratIon,  the  defend- 
ant's counsel  moved  the  court  to  strike  out 
all  the  evidence  relating  to  such  instrument, 
designated  as  "Bxhibit  A,"  and  the  jury  in- 
structed not  to  consider  it,  because  the  wit- 
ness had  testified  that  it  was  not  like  the 
one  present  at  the  operation,  tbat  it  was  long- 
er, that  it  was  not  so  thick,  that  Ita  points 
were  not  corrugated,  as  wu  said  IDxhibIt  A, 
but  veee  smooth,  that  Ita  potats  were  sharp, 
and  not  dull  like  the  exhibited  one,  and  be- 
cause the  tastrumrait  had  not  been  sufficiently 
Identified  as  similar  to  the  one  the  witness 
saw  in  order  to  pomlt  the  jury  to  consider 
the  resemblance  to  tiie  one  the  witness  saw 
at  the  operation,  and  because  it  Is  Illegal  evi- 
dence, that  tends  to  prejudice  tile  jury 
against  the  defendant  This  motion  was  de- 
nied, and  ■Bucb  ruling  constitutes  the  tenth 
assignment  of  error.  There  was  no  error 
here.  Because  a  cross-examination  shakes 
tiie  credibility,  or  demonstrates  the  inaccu- 
racy and  unreliability,  of  the  evidence  deposed 
by  a  witness  on  his  direct  examlnatimi.  fur- 
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nlAee  no  Teaaon  tor  atziklttg  out  sncb  evi- 
'doice  In  toto ;  Ini^  If  It  Ig  otherwise  proper 
•eridaic^  it,  wltb  Its  eqK»d  1^  the  croee^* 
amlnatlfHi,  lemalni  toe  copalderatlon  by  tbe 
Jury  at  its  worth. 

State  wltneBS  J.  W.  Brans  waa  recalled 
the  state  and  the  following  qoestlon  was  pro- 
pounded to  him:  "Yon  have  teaUfled  hen 
and  have  described  the  Instrnmoit  that  jon 
aaw  Dr.  Hampton  hflwrtHifg  and  lying  on  the 
bed,  and  which  yon  say  fell  from  the  bed  Into 
«  vessel  that  waa  there.  Will  yon  jnat  losfe 
at  what  Inatmmenta  we  have  here,  and.  If 
yon  see  any  here  that  reaemblee  or  la  similar 
to  the  Instmment  which  he  had,  point  It  ont?" 
The  defendant  objected  to  the  qnestlon  be- 
eanae  there  la  no  evidence  before  the  juty 
IdenttCrlng  eltb»  of  these  Instnunents  as 
having  ever  been  in  the  possession  of  these 
defendants  or  either  of  them.  This  objection 
was  overruled,  and  sncb  ruling  is  asai^ed  as 
the  eleventh  error.  There  was  no  errw  here. 
The  theory  of  the  ivosecutlou  was  that  the 
wounds  in  tbe  womb  of  the  deceased  were 
made  with  an  Instrumoit  known  as  a  "uter- 
ine dilator,"  and  there  waa  evidence  tending 
to  eetablldi  sqcb  theory.  It  made  no  differ- 
ence whether  tbe  Identical  Instruments  ex- 
hibited to  the  witness  bad  ever  been  In  the 
poesesslfm  of  the  defendant  If  tbe  one  be 
used  waa  almllu'  to  any  ohlblted  to  the  wit- 
ness, it  was  pr(q>er  fw  blm  to  aay  ao,  aa  It 
tented  to  prove  what  manner  of  instrnment 
was  used  In  creating  the  wounds  charged, 
and  was  matralal  to  tbe  Isnies  in  the  case. 

At  tbe  close  of  tbe  cross-ezamlnathm  of 
this,  wltoeas  the  defendant's  counsel  moved 
the  court  to  strike  out  all  of  his  evidence  rel- 
ative to  an  Instmment  Identified  by  him,  and 
detfgnated  as  "Exhibit  X>,"  as  being  similar 
In  sppeaxaBce  to  the  instrument  present  In 
the  hands  at  the  defendant  at  the  time  of 
the  operation  on  deceased,  on  tbe  grounds 
that  said  BidilUt  D  had  not  beoi  sufficiently 
identlfled  as  being  similar  to  tbe  one  in  the 
poascBolMi  of  tbe  defendant  at  the  operation, 
and  because  it  Imd  not  been  identified  to  any 
particular  as  an  instrument  had  by  him 
at  that  time. 

We  think  that  the  wltoeas  had  sufficiently 
identlfled  the  instrument  aa  being  Mmllar  in 
appearand  to  the  oae  In  the  possession  of 
tiie  defendant  at  the  operation  to  make  bis 
evldaice  relatlTe  thereto  admissible,  and 
there  was  ctmsequently  no  oror  to  the  rul- 
ing complained  of. 

Dr.  AdamsoQ,  a  atote  wltoess,  was  permit- 
ted to  Identify  by  name  to  the  Jury  tbe  vari- 
ous Instrumento  introduced  to  evidence,  and 
to  explato  their  uses  and  the  manner  of  using 
them,  and  was  proceeding  to  explain  to  the 
Jury  why  he  was  of  tbe  optolon  that  the 
wounds  In  the  womb  of  the  deceased  were  made 
with  the  instrumoit  called  a  '^tertoe  dilat- 
or," and  how  such  wonnds  were  made  there- 
with, when  he  was  stopped  by  an  objection 
from  the  defendant's  counsel,  which  objec- 
tion was  auatolned  by  the  court ;  and  the  fol- 


lowing questi<ni  had  been  propounded  to  the 
witness:  "How  many  Inches  of  the  totea- 
ttnes  did  you  see?"  When  counsel  for  the 
defense  moved  to  strike  from  the  record  all 
of  tbe  evidence  ot  tiie  wltoess  to  relation 
to  the  Instrumento  deaignated  as  "A,"  "B," 
"a"  "A"  and  "B,"  and  that  the  Jury  be  to- 
Btmcted  not  to  consider  same,  upcm  the 
grounds  that  none  of  said  Instruments  had 
been  Identified  aa  ever  at  any  time  having 
been  to  the  poasession  of  elUier  of  the  d^end- 
anta,  and  because  all  such  evldmce  Is  Ir- 
relevant and  trntwafwiai,  and  because  It  tends 
to  prejudice  and  becloud  the  minds  of  the 
Jury,  and  because  tbe  only  proper  evidence 
relative  to  such  Instruments  would  be  con- 
oranlng  tbe  idoitlcal  instrument  actually 
used  by  tbe  dtf  endanta,  if  any,  to  pttf orm- 
Ing  the  operation  on  deceased.  For  the  rea- 
sons already  herein  above  stated,  there  was 
no  merit  to  tUa  motion,  and  no  error  to  ito 
dehtaL 

To  I^.  Adamam,  a  stoto  «pert  wltoess, 
the  following  Questiffli  was  propounded: 
"Upon  an  ezamtoation  of  a  patient,  If  you 
should  find  several  teet  of  het  smaller  to- 
testtoes  protrudlx^  tbroo^  the  vagtoa,  and 
should  find  rente  to  that  woman's  womb,  one 
of  whldi  was  large  enoq^  so  tbe  end  of  the 
finger  of  a  man  could  come  through,  and 
should  also  find  that  those  Intestines  came 
through  (me  of  those  rentB  in  that  womb, 
what,  to  your  opinion  as  a  physician,  caused 
that  state  d  factaf  This  question  was  ob- 
jected to  on  various  grounds  not  necessary 
to  be  mentioned  The  objection  waa  over- 
ruled, and  anCh  ruling  Is  assigned  as  the  foui> 
teentb  error.  There  was  no  error  here.  The 
facte  liypothealsed  to  the  Queation  had  been 
testlfled  to,  and  from  those  facte  It  was  with- 
in tbe  provtoce  of  a  professional  medical  ex- 
pert to  express  an  optolon  as  to  Iiow  such  a 
stetus  of  afFalra  was  accomplished 

Dr.  Helms,  a  stoto  wltoeas,  who  waa  present 
at  the  poet  morton  examtoation  of  the  body 
of  deceased,  aftw  describing  the  ccmdltlon  to 
which  tbe  internal  parte  of  tbe  deceaaed  were 
found  to  be,  and  the  wonnds  found  to  her 
womb  which  made  an  opening  betwem  the 
abdominal  cavity  and  tbe  toterlor  of  the 
womb,  was  asked  the  question:  "What  In 
your  optolon  aa  a  physician,  was  used  to 
make  those  two  rente  to  toe  womb  which 
you  have  deacribedr*  ^e  wltoess  answered : 
"I  think  some  mannw  or  kind  of  instru- 
ment waa  used  to  produce  those  rents." 
Then  the  question  was  asked:  "What  kind 
of  «n  instrument  to  your  opinion?"  This 
question  was  objected  to  by  the  d^endant 
upon  the  grounds  that  it  se^  expert  or 
opinion  evidence  upon  a  subject  where  sudi 
evidence  is  not  permissible,  and  because  there 
la  no  evldoice  Identifying  any  Instrument 
as  having  been  to  tbe  poaseaaiMi  of  the  6e- 
fendante,  or  as  having  been  used  by  either  of 
them  on  the  person  of  deceased  and  because 
there  is  no  evidence  that  either  of  the  def  end- 
i  ante  ever  used  any  tostrument  on  the  de- 
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ceased,  and  because  the  question  seeks  to 
elldt  mere  conjectore^  proluibiUtleB,  and  poe- 
■IblUtlea. 

Tbese  objections  were  orermled,  and  each 
ruling  la  assigned  as  the  fifteenth  error. 
There  was  no  errw  here.  The  facts  assumed 
In  the  objecttons.  and  npon  which  they  are 
Itredtcated.  are  not  borne  out  by  the  record, 
and  the  fact  sought  to  be  elicited  by  the  ques- 
tion was  one  that  the  witness  showed  him- 
self to  be  competent  to  testify  to  as  a  medi- 
cal expert  and  concerning  which  expert  or 
opinion  evidence  was  permissible. 

The  same  witness,  after  testifying  that 
sereral  feet  of  the  bowels  of  the  deceased 
were  found  to  be  denuded  of  their  mesen- 
tery, was  asked  the  question :  "What,  In 
your  opinion,  caused  those  Intestines  to  be- 
come detached  from  their  mesentery?"  To 
this  question  the  same  objections  were  Inter- 
posed by  the  defendants  as  last  above  stated. 
Such  objections  were  overruled,  and  such 
ruling  Is  assigned  as  the  sixteenth  error. 
For  the  same  reasons  last  above  announced 
there  was  no  error  here. 

Dr.  Lawrence,  a  state  wltnees,  who  was 
present  at  the  autopsy  over  the  deceased,  and 
who  had  described  the  wounds  and  Injuries  to 
her  internal  organs,  was  asked  the  question : 
"In  your  opinion  as  a  physician,  what  instru- 
ment was  used  to  make  those  injuries  in  the 
ureter  and  In  the  ovary  that  you  have  teati- 
fled  to?"  This  question  was  objected  to 
upon  the  various  grounds  already  passed 
npon  above,  the  objections  were  overruled, 
and  surb  ruling  Is  assigned  as  the  seven- 
teenth error.  For  the  reasons  already  stated, 
there  was  no  error  In  such  ruling. 

The  state  attorney  offered  in  evidence 
three  InRtruments  known  as  "uterine  dilat- 
ors." and  one  Instrument  Identified  as  a 
"vaginal  speculum."  relative  to  which  the 
witnespcfi  bad  ^ren  testimony,  that  were 
deRlfninted  as  Exhibits  A.  B.  C.  and  D.  To 
thpir  Introduction  In  evldenc-e  the  defendants 
objected  niHin  various  grounrts  already  re- 
capltiiliited  herein.  The  objections  were 
orernilprl.  and  siirh  nillng  Is  assigned  as  the 
eljrhteenth  prror.  There  was  no  error  in 
such  i'iiIIiib:.  The  wounds  to  the  deceased 
were  dew-rlbed  In  detail  hy  the  various  medic- 
al expertR.  nnd  were  exhibited  to  the  Jury 
In  the  dptnched  womb  of  the  deceased,  and 
such  witiipRACf)  had  d^MTlbed  the  u»e8  and 
manner  of  usInR  Riich  Inntruments,  and  had 
expressed  their  exr>ert  opinions  that  the 
woiukIm  were  prodin"ed  by  8urh  Instruments. 
It  was  proper  to  exhibit  to  the  Jury,  for 
their  more  full  understanding  of  the  facts 
deposed,  the  instruments  themselves  so  tes- 
tified about. 

Dr.  Richardson,  a  medical  expert  witness 
for  the  defense,  was  asked,  on  cross^xamln- 
atlon  by  the  state,  the  following  question : 
"You  told  couoHel  for  the  defendants  that 
a  man  of  ordinary  skill,  a  physician  of 
ordinary  skill  and  ability,  and  of  average 
practice,  would  not  be  blamable,  If  he  mis- 


took a  knuckle  of  the  bowel  protrndliis  into 
the  cervix  of  the  womb,  or  Into  the  vugina, 
for  a  bag  of  waters  of  an  unborn  cbild. 
Would  that  physician  ban  been  bUunabl^ 
If  he  had  drawn  ont  four  or  flre  feet  of  tb» 
bowels?"  This  question  wu  objected  to  1^ 
the  defendants,  because  It  Is  Immatnial  and 
Irrelerant,  and  becaoae  the  qneatlon  of  blame 
la  a  mattw  of  law,  and  !■  not  a  matter  of 
fact,  and  Is  not  to  be  dedded  by  the  witness 
in  question.  Tbls  objection  was  orermledL 
and  nich  mUng  Is  assigned  as  the  nineteoitb 
errmr.  There  was  no  error  beee.  The  pur- 
pose of  the  defense.  In  its  direct  examination 
of  tbla  its  witness,  was  to  show  ttiat  a  phy- 
alclan  of  ordinary  Alll  should  not  be  beld 
blamable  fbr  mistaking  a  knuAle  of  bowel 
protmdiiv  throu^  into  the  vagina  toe  a  bag 
of  waters  of  an  nnbom  fetus.  Hie  pnipose 
of  tbls  cross-question  was  to  break  ttie  force 
of  this  by  sbowing  that,  even  if  an  ordinarily 
skilled  physician  conld  without  blame  mis- 
take the  protruding  bowti  for  the  bag  of 
watos,  yet  be  could  not  blamelessly  go  fur- 
ther and  pnll  out  four  or  five  feet  of  the 
bowels,  mistaking  sncb  bowels  still  for  a  bag 
of  waters,  ^taleh  ww  a  Intimate  enm. 

Dr.  Rlchardstm,  the  defendant's  medlcsl 
expert  witness,  was  ariced,  on  the  cross-ex- 
amlnatlon,  lbs  following  qnesttons,  after 
having  examined  tbe  preserved  womb  of  the 
deceased  exhibited  In  court:  '*Attee  yon 
have  examined  those  wounds  in  that  womb, 
what  in  your  opinion  made  tiiose  woimds?" 
and  "Describe  a  uterine  sound  to  the  Jury." 
Both  of  tbese  questions  wen  objected  to  uih 
on  the  ground,  amoug  others,  that  they  wm 
not  In  pursuit  of  anything  brought  out  on 
the  direct  examination  of  the  witnesa  Tb9 
objections  to  both  questions  were  orermled, 
and  stKb  rulings  constitute  the  twentletti  and 
twenty-flrst  sasignments  itf  error.  These 
rulings  were  erroneous.  It  is  settled  here 
^at  a  party  has  no  right  to  cross-examine 
a  witness,  except  as  to  flicts  and  drcom- 
stances  connected  with  matters  stated  in  hli 
direct  examination,  and  If  be  wishes  to  ex- 
amine him  as  to  other  matters  be  must  make 
the  witness  his  own.  Savage  and  James  v. 
State,  18  Fla.  909;  Adams  v.  State,  28  Fla 
511,  10  South.  lOQ:  Tlschler  v.  Apple.  80 
Pla.  132,  11  South.  27S;  Williams,  sllss 
Lattlmore.  v.  State.  82  Fla.  81S,  18  South. 
8S4;  Thalhdm  t.  State.  88  Via.  160;  SO 
South.  9B8.  The  two  questions  objected  to 
relsted  to  mstters  sbout  wbidi  the  witness 
had  not  testifled  <m  his  examinstton  In  chle^ 
and  should  not  have  been  allowed. 

What  is  Here  said  as  to  the  twentieOi  and 
twenty-first  assignments  of  error  applies  as 
well  to  the  question  asked  on  the  croa»«xam- 
Ination  of  the  defendant  I^.  Stafford,  hi- 
troduced  as  a  witness  on  behalf  of  the  de- 
fendants, wherein  be  was  asked  on  crosa- 
examination  the  following  question:  "If 
those  rents  had  been  In  that  woman's  womb, 
and  her  bowels  hsd  been  denuded  of  their 
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zneflentery,  tm  yon  ascertained  they  were  on 
"Uw  Mcond  opCTaUon,  could  she  have  bem 
up  and  attendlns  to  her  dnneatlc  affalraf* 
the  overruling  of  objections  to  which  ques- 
tion Is  oasigDed  aa  the  twenty-aeoond  error. 

Tbe  tollowliig  diacse,  glTen  by  the  conrt 
to  tbe  Jury  and  excepted  to,  la  assigned  aa  the 
twoity-thlrd  error:  "Too  bare  beard  tbio  evi- 
dence In  thli  case,  and  under  the  law  yon  are 
the  sole  Judges  of  the  evidence,  the  weight  of 
the  evidence  and  tbe  eredlbUlty  of  ttie  wit- 
nesses  who  beve  testified  In  this  cause.  Aa 
Jurors  It  Is  your  duty  to  car^lly  weigh  and 
carefully  consider  all  of  tbe  evidence  In  the 
caae^  to  apply  the  law  as  given  you  by  tbe 
conrt  to  that  evidence  and  to  return  a  vw- 
dlct  In  accordance  with  the  law  and  tbe  evi- 
dence. When  evidence  Is  conflicting.  It  Is 
your  duty  to  reconcile  the  same,  if  possible ; 
but  you  have  the  rlgbt  to  discard  any  evi- 
dence which  you  disbelieve.  A  defendant 
has  tbe  rl^t  to  testis  In  his  own  behalf; 
but.  when  be  does  so  testify,  bis  testimony  Is 
to  be  considered  the  same  as  any  other  wlt- 
nesa,  bearing  In  ndnd  whatever  Interest  b$ 
has  In  the  case,  as  to  whether  bis  testimony 
Is  troft  It  Is  yonr  duty  to  consider  tbe  Inter- 
est of  any  witneaa  In  tbe  case,  as  to  whether 
his  teatlnumy  la  tru&"  Tbe  last  two  sen- 
tences of  this  charge  ahould  not  have  been 
given.  It  might  be  wdl  enough  for  a  trial 
court  to  Instmct  a  jury  in  graeral  tetma 
tbat,  in  weighing  all  of  tbe  testimony  In 
tbe  case,  they  might  take  Into  consideration 
the  Interest  that  any  witness  had  or  exhib- 
ited In  the  result;  but  it  was  erroneous  to 
single  out  the  defendant  from  among  all 
tbe  other  witnesses  In  the  case,  and  point- 
edly. In  connection  with  his  character  as 
a  witness,  say  to  the  jury  that  they  must  bear 
In  mind  whatever  Interest  he  has  In  the  case, 
as  to  whether  his  testimony  Is  true.  The  nat- 
ural resnlt  of  such  a  charge  would  be  to 
create  the  impression  on  the  minds  of  the 
Jury  that  the  Judge  himself  did  not  lend  any 
credence  to  the  evidence  given  by  tbe  defend- 
ant as  a  witness,  because  of  his  great  Interest 
In  the  case,  and  that  he  desired  to  Impress  up- 
on the  Jury  that  they  should  not  give  any 
credencor  to  it  for  the  same  reason.  Easter^ 
lln  V.  SUte.  48  Fla.  665,  81  South.  SCO;  Long 
V.  State,  42  Fla.  B9fi,  28  Soath.  856;  Lester  v. 
State,  37  Fla.  882.  20  Sooth.  232;  Hubbard  v. 
State.  37  Fla.  156,  20  South.  235. 

Tbe  court  gave  the  following  charge  to  the 
Jury,  which  was  excepted  to^  and  Is  assigned 
as  the  twenty-fourth  error:  "Tbe  court  char- 
ges you  tlut  a  reascmable  doubt  la  that  stoto 
of  tbe  case  which,  after  the  comparison  and 
consideration  of  all  the  evidence  In  the  case, 
leaves  the  minds  of  the  Jurors  In  that  condi- 
tion that  they  cannot  say  that  they  feel  an 
abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  change.  (If  you  have  a  simple 
doubt,  you  are  not,  to  acquit,  but  It  must  be- 
enne  a  reasonably  doubt;  that  la,  conform- 


able to  reason,  which  would  satisfy  a  reason- 
able man,  ondw  all  tiie  fbets'and  drcnm- 
Btances  as  tntlfled  to  In  this  case.)"  Tbe 
last  clause  of  tills  chaxge,  that  we  have  In- 
closed In  paraitbeses.  Is  erroneous  for  several 
reasons.  A  "simple"  doubt;  as  contradls- 
tlngulsbed  from  an  "IntrlcatB^  or  "complicat- 
ed" doubt;  may  be  each  a  reasonable  doubt 
aa  would  require  an  acquittal;  indeed,  every 
reasonable  doubt  may  be  accurately  said  to 
be  a  ^ple  donbt,  and  It  Is  error  to  Instruct  a 
Jury  that  It  must  not  acquit  If  It  has  a  simple 
doubt  The  chai^  Is  eaoneom,  also,  be- 
cause It  requires  the  reasimable  doubt  that 
Justlfles  acquittal  to  be  such  a  doubt  "aa 
would  satls^  a  reasonable  man  ondw  all  the 
tacts  and  drcnmstances  as  tostlfled  to  In  Qie 
case."  Satlafy  Oe  reasonable  man  of  vrhatT 
Of  the  tact  that  his  ndnd  was  In  a  state  at 
doubt,  or  satisfy  htan  of  tbe  guilt  or  Inno- 
cence of  the  accusedf  Tbe  duige  does  not 
at  all  tend  to  ehxddate  the  meaning  of  the 
phrase  "reasonable  doubt,"  but,  on  the  con- 
trary, confuses  and  bedonds  the  subject, 
and  leaves  the  minds  of  the  Jury  mystifled 
and  in  a  more  unsatisfied  state  than  tiiey 
would  be  In  If  laboring  under  half  a  dosen 
ressraiable  doubte.  Hall  ▼.  State^  81  Fla. 
176;  text  190;  12  Boutb.  440;  Wood  v.  State, 
81  Fla.  221.  12  South.  088. 

The  court  gave  in  charge  to  the  Jury  tbe 
general  statotfoy  definition  of  manalaufl^tor, 
and,  eladdaUve  of  1^  gave  the  statute 
d^lnltlott  of  murder  In  Its  several  degrees 
and  of  Justifiable  and  excusable  homldde. 
"nkese  charges  were  excepted  to,  and  are  as- 
signed as  the  twenty-flftb  error.  The  con- 
tention hne  In  sni^ort  of  tbln  assignment 
Is  the  same  as  tiiat  urged  In  support  of  the 
first  assignment  of  error,  vis.,  the  deidal  of 
the  defendant's  motion  to  quash  the  Indicts 
ment  Var  tbe  reasons  already  given  In 
disposing  of  ae  first  assignment  of  error, 
there  was  no  error  in  giving  these  instruc- 
tions. 

Tbe  twenty-sbcth,  twenfr-eeventb,  and 
twenty-eighth  assignments  of  «ror  complain 
of  the  resale  of  tbA  Judge  to  give  the 
three  following  InsthictlonB  requested  by 
the  defendant: 

"The  rule  of  law  governing  such  cases 
as  this  is  that  If  a  physlelan.  bona  flde  and 
honestly  exercising  his  best  skill  to  cure 
a  patient  performs  an  operation  which 
causes  the  patienf  a  death,  be  Is  not  gulllr, 
of  manslau^ter;  and  If  you  beHeve  from 
the  evidence  to  this  case  that  the  defendant 
In  doing  what  he  did,  did  tt  in  good  faith, 
and  honestly  exercised  his  best  skill  to  cure 
tbe  deceased,  yon  must  find  him  not  guilty. 

**It  Is  your  duly  to  acquit  the  defendant 
and  you  should  rendw  a  verdict  of  not 
guilty,  unless  you  as  Jurws,  afttf  carefully 
considering  all  the  evidence  can  feel  fully 
satisfied  in  your  minda  to  a  moral  certainty, 
beyond  all  reasonable  doub^  that  in  tbe 
operation  performed  on  ttw  deceased  be  was 
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not  bona  fide  and  honestly  exerdBlng  Idi 
best  BkUI  to  Sure  the  deceased. 

"If  yon  believe  from  the  evidence  In  this 
case  that  the  defendant,  In  doing  as  he 
did,  acted  In  good  faith,  with  an  honest  in- 
tention to  do  what  he  considered  best  for 
bla  patient,  and  without  any  evil  Intention 
toward  her.  yon  mnst  acqolt  the  defendant" 

There  was  no  error  In  the  refusal  to  give 
either  of  these  requested  Instractions.  All 
of  them  are  faulty  as  applied  to  the  facts 
of  this  case,  because  of  their  failure  to 
meet  the  Idea  that,  though  a  party  holding 
himself  out  to  the  public  as  being  a  phy- 
sician may  use  his  beet  skill  and  judgment 
In  an  honest  eftort  to  cnre,  instead  of  to 
kill,  bis  patient,  yet  that  he  may  be  so 
grossly  Ignorant  of  the  science  of  medicine 
and  surgery  as  to  render  himself  criminally 
responsible  for  the  results  of  such  Ignorance. 
Said  charges  are  also  faulty  in  Ignoring  the 
roJe  that  a  physician  in  the  treatment  of 
his  patient  must  not  only  ose  his  best  skill 
and  Judgment,  but  must  exercise  due  care 
In  such  treatment 

The  twenty-ninth  assignment  of  error  Is 
the  refusal  of  the  Judge  to  give  the  nlno> 
teenth  charge  requested  by  the  defendant 
There  was  no  error  in  such  refusal,  for  the 
reason  that  the  material  substance  of  sucb 
charge  had  already  been  given  under  dif- 
ferent forms  of  expression  in  other  charges 
requested  by  the  defendant  and  given  by 
the  court 

The  thlitleth  and  last  assignment  of  error 
Is  the  denial  of  the  defendant's  motion  for 
new  trial.  All  of  the  grounds  of  this  mo- 
tion have  already  been  considered  In  tbe 
discosBlon  of  the  preceding  asalgnments  of 
error,  except  the  loss  from  the  records  be- 
low of  two  charges  given  by  the  court  be- 
low at  the  request  of  the  state,  which  loss 
was  without  any  laches  of  defendant  and 
by  which  he  claims  here  that  he  Is  derived 
of  the  right  of  a  review  thereof  by  this 
court.  As  the  case  is  to  be  reversed  upon 
other  grounds,  such  loss  may  not  occur  on 
another  trial,  and  It  becomes  unnecessary 
to  considw  its  effect  here.  The  only  other 
ground  of  the  motion  for  new  trial  not  dis- 
posed of  is  that  the  verdict  was  not  sup- 
ported by  the  evidence.  As  the  Judgment 
below  must  be  reversed  for  other  errors 
found,  and  as  there  may  be  another  trial 
of  the  case,  it  would  be  improper  for  us 
to  express  any  opinion  at  this  time  upon 
the  suffldeney  of  tbe  evidence  tax  convic- 
tion. 

For  the  errors  found,  tbe  Judgment  of 
tbe  court  below  is  hereto  revo-sed,  and  a 
new  trial  awarded,  at  the  cost  of  tbe  county 

of  Hillsborough. 

HOCKER  and  PARKHILL,  JJ.,  concur. 

SHAGKI^rORD,  O.  J.,  and  GOGKRBLL 
and  WBITFIBU),  JJ.,  concur  in  the  o^nlon. 


BOBBBTSON  v.  HIN80N. 
(Sapreme  Ckmrt  of  Florida,  Divlsitm  A.  March 
7,  190B.) 

Biror  to  Circuit  Courts  Marlon  Ooontr ;  Wll- 
U&m  S.  Bullock.  Jodge. 

Action  by  John  D.  Robertson  agtUnst  J.  Al- 
bert Hinson,  Jr.  Judgment  for  duendant,  and 
plaintiff  brings  error. 

fnillam  Hooker,  for  plaintiff  In  wior. 
PBB  OUBIAM.  The  Judgment  is  affirmed. 


B0PB8  V.  8TBARNS. 
(Supreme  Goort  of  Florida,  IMvidon  A.  Mareti 
7,  1905.) 

Brror  to  Oltenit  Oonrt,  Pntnam  Coon^; 
James  T.  Wills,  Judge. 

Action  by  B.  ID.  Ropes  against  B.  H.  Stearosu 
Judgment  for  defendBut,  and  plaintiff  brings 

error. 

B.  B.  Ropes,  In  pro.  per. 

FBB  CURIAM.  The  Judgment  Is  affirmed. 

n 

THOMAS  V.  YBLLOW  BIVBR  B.  CO. 
(Supreme  Court  of  Florida,  Division  A.  March 
28,  1905.) 

Brror  to  Circuit  Court,  Santa  Rosa  County ; 
Charles  B.  Parkhill,  Judge. 

Action  by  Laura  Thomas  against  the  Yellow 
River  Railroad  Compan;.  Jadgment  for  de- 
fendant and  plaintiff  brings  error. 

D.  McKinnon,  for  plaintiff  in  error.  W. 
A.  Bloont,  for  defendant  in  error. 

PBB  CITRIAM.  Tht  Jadgment  to  affirmed. 


BAMSBT  et  nz.  V.  COOGLBB  st  al. 
(Svvreme  Court  of  Florida,  Division  B.  March 

28,  1905.) 

Error  to  Circuit  Court  Hernando  County ; 
William  S.  BuUock,  Judge. 

Action  by  Theodore  8.  Cooler,  Sr.,  and  an- 
other against  William  J.  Bamsey  and  wife. 
Judgmmt  for  idalntUEjf,  and  ddendants  bring 
error. 

J.  0.  Davant,  for  plalatiffii  in  ercor.  G.  G, 
Martin,  tor  defendants  fn  error. 

PBB  GOBIAM.  The  Judgment  Is  ajlrmsd. 


RAMSEY  et  al.  v.  PABSON8. 
(Sapreme  Court  of  Florida.  Blarch  28,  1906.} 

In  Banc.  Appeal  from  Circuit  Court,  Hernan- 
do County  :  William  S.  Bullocli,  Judge. 

Bill  by  Fred  D.  Parsons  against  William  J. 
Bamsey  and  others.  Deerse  for  complainant 
and  defendants  vpcaL 

O.  C  Martbi,  for  i^dlants./  J.  a  Davant, 

for  u>pellee.  / 

PER  CURIAM.  The  appeii  Is  dismissed,  be- 
cause It  does  not  appear,  firmn  the  transcript 
of  record  or  otherwu^  that  the  aktry  of  ap- 
peal was  ever  teewdea  In  'the  chanenr  order 
book,  nor  that  the  appellee  bad  vitored  a 
general  appearance  in  uUs  kwurt. 
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BUTEiAND  et  al.  T.  CRUM. 
tBnpnsm  Court  of  Florliia,  DItUod  B.  Feb. 

14,  IdOS.) 

Error  to  Olrcait  Court,  Sautter  Ootuntj; 
miliam  B.  Bollock.  Jadge. 

Action  hy  T.  L.  Cram  against  F.  Xj.  Batland 
and  anfxther.  Judgment  for  plaintiffa,  and  the 
defendant  takes  writ  of  error. 

WfiiUam  F.  Himea,  for  plaintifb  fat  mm.  B. 
L.  Anderson,  for  defendant  in  error. 

PBB  CURIAM.  The  Jndgmeiti:  to  affirmed. 


SICKLBS  T.  TIN8LEZ  at  aL 
(Bnprenw  Oonrt  of  Florida,  I^Thilon  B.  ICardi 
S,  1903.) 

Api>eal  from  Circuit  Court,  Alacbna  Oonnty; 
William  A.  Hocker,  Judge. 

Bill  by  G.  F.  Sickles  against  Jos^b  Tinaley 
and  another.  Decrees  (or  defendants,  and  com- 
plainant appeals. 

Evans  Haile  and  Horatio  Davis,  for  lo^pellant. 
FEB  CURIAM.  The  decrees  are  affirmed. 


SILVER  SPRINGS,  O.  &  G.  B.  GO.  t. 

VAN  NESS  et  al. 
(Supreme  Court  of  Florida.  Jan.  20,  ]903.) 

In  Banc.  Error  to  Circuit  Court,  Gitros 
County;  William  A.  Hocker,  Judge. 

Acmn  by  M.  V.  B.  Tan  Ness  and  another 
against  tiie  Silver  Springa,  Ocala  &  Gulf  Bail- 
road  Company.  Jntvment  -for  plaintiffs,  and 
defendant  orlngs  error. 

R.  A.  Bnrford  and  B.  K.  Foster,  for  plaintiff 
in  emv.  T.  P.  liajA,  tm  dritadants  In  arm. 

FEB  CUBIAM.  The  judgment  to  affirmed. 


SILVBB  SPRINGS  &  W.  RY.  GO.  v. 
SHEALT. 

(Supreme  Court  of  Florida,  Division  B.  Jan. 
27.  19035 

Error  to  Oircnit  Coort,  Marion  County ;  Wil- 
liam A.  Hocker,  Judge. 

Action  by  David  W.  Shealy  uainst  the  Silver 
Springe  A  Western  Railway  Company.  Jndg- 
mratlor  piiUntliE,  and  d^endant  brings  enor* 

H.  It.  AndersoiL  for  plaintiff  in  error.  N.  M. 
Allred,  for  defendant  In  error. 

PBB  CUBIAM.  The  judgment  to  affirmed. 


SOUTHERN  CONST.  CO.  r.  WBIGHT. 
(Snpma  Covrt  of  Florida,  DivtolM  A.  March 

10,  1903.) 

Error  to  Circuit  Court,  Escambia  Coonty; 
Evelyn  0.  Blaxwell^udge. 

Action  by  David  Wright  against  the  Sonthun 
ConstmcUon  Company.  Judgment  for  pli^n- 
tUf,  and  defendant  brings  error. 

John  C.  Avery,  for  i^alntiff  In  error.  Wil- 
Uam  Ftoher  and  B.  D.  Begga,  for  defendant  in 
error. 

FEB  CURIAM.  The  judgment  to  affirmtd. 


STATE  r.  BEAUCHAMP. 
(Supreme  Court  of  Florida.  Division  A.  MwA 

8. 1903.) 

Appeal  from  Circuit  Court,  Duval  Connty; 
Bhydon  M.  Call,  Judge. 

Bill  by  Amanda  Beauchamp  against  the 
state.  Judgment  and  decree  for  eomplainantr 
and  the  state  appeals. 

A.  G.  Hartridge,  D.  U.  Fletcher,  and  B.  J. 
L'Engle^or  the  State.  Alex.  St.  Clair-Abrams 
and  A.  w.  GockreU  &  Son,  for  appellee. 

PER  CUBIAM.  Judgment  and  decree  af- 
firmed. 


BTATlD  OE  leL  GBAHAM  v.  BULLOCK, 
Judge. 

(Supreme  Court  of  Florida.   April  23,  1903.) 

In  Banc.  Original  proceeding  by  James  M. 
Graham  for  writ  of  prohibition  aninst  W.  8. 
Bullock,  as  judge  of  the  Fifth  judicial  dteult 
of  Florida. 

Horatio  Davis,  Evans  Haile,  and  J.  B.  Whit- 
Beld,  for  petitioner, 

FEB  CUBIAM.  Proceedings  dlsmlased,  on 
motion  of  counsd  for  petlti<mer. 


STEELE  et  aL  V.  COVINGTON  et  at  (Na  1.) 
(Snpreme  Court  of  Florida,  Division  B.  June 
8.  1903.) 

Amwal  from  Circuit  Conr^  Marlon  County; 
William  A.  Hocker,  Judge. 

Bill  by  J.  W.  Covington  and  anotiier  against 
Thomas  J.  Steele  and  others.  Decreea  tor  com- 
plainants, and  defendants  anpoal. 

Anderstm  &  Ho<^n,  for  appdlanta.  W.  BL 
ZewadsU,  for  appellees. 

PER  CURIAM.  Tbe  decrees  are  affirmed. 


STEELE  et  al.  v.  COVINGTON  et  at.  (No.  3.) 
(Supreme  Court      Florida,  Division  B.  Juna 
8,  1808.) 

Appeal  from  Circuit  Court,  Marion  County ; 
William  A.  Hocker,  Judge. 

Bill  by  J.  W.  Covington  and  another  against 
Thomas  J.  Steele  and  others.  Decreea  for  com- 
plainants, and  dsfsndanta  appeaL 

Anderson  &  Hoekw,  for  ^ipellants.  W.  K. 
ZewadsU,  for  appellees. 

FEB  CUBIAM.  The  decrees  are  affirmed. 


STEELE  et  al.  v.  COVINGTON  et  al.  (No.  4.) 
(Supreme  Court  of  Florida,  Dlvtslon  B.  June  8, 
1903.) 

Appeal  from  Circuit  Court,  Marion  County; 
William  A.  Hocker.  Judge. 

Bill  by  J.  W.  Covii^ton  and  another  against 
Thomas  J.  Steele  and  others.  Decrees  for  c«b- 
plalnants,  and  defendants  appeaL 

Anderson  ft  Hocker,  for  appellants.  W.  K. 
ZewadskI,  fw  appeUeea. 

FEB  CUBIAM.  Tba  decrees  are  affirmed. 
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STRICKLAND  et  al.  T.  KIHGHT  at  aL, 
Connty  Com'ra. 

(Supreme  Court  of  Florida.  Jan.  81,  180a) 

In  Banc.  Appeal  from  Clrcait  Coart,  Hllls- 
boroiiKh  Ooon^ ;  Rhrdon  M.  Call,  Judge. 

Bill  bj  Thomas  M.  StrlcUui^  and  others 
againat  Andrew  J.  Knl^t  and  oUien.  conn^ 
onnmisslonera  of  HillsboronEh  eoontr.  De- 
cree for  defendants,  and  com^alnants  appeal. 

Donald  C  McMnllen,  for  appellants. 

PER  CURIAM.  Dismissed,  on  prsdpe  of 
connsd  Cor  impaUants. 


ALFOBD  T.  STAm 
(SnprsBM  Ooort  of  Florida.  Jnl7  18,  1906.) 

Blrror  to  Criminal  Conrt  of  Beoord.  Bscam- 
bla  Gonntr;  B-  D>  Begss,  Jndm. 

Proceedlnf  bj  the  state  cgainst  Oeorm  Al- 
fbrd.  From  toe  Judgment,  daCsndant  brings 
mat, 

O.  M.  Jonas  and  Ohas.  U.  Ooatoo,  for  plain- 
tiff Id  error. 

PER  CURIAM.   Writ  of  arror  dismissed 
the  cleric,  on  pnedpe  of  eoansel  for  the  plain- 
tiff In  error,  under  rule  24  (18  BeaXh. 


AMDBBSON  «t  al.  r.  HONTAGUBL 
{Sopreme  Court  of  Florida.  Dlvisfam  B.  Not. 

17.  1903.) 

Error  to  CIrcolt  Court,  Marion  Goantj ;  WUr 
iiam  A.  Hockar,  Judge. 

Action  bv  D.  P.  lIontagiM  ag^st  H.  L. 
Anderson  sod  others.  Judgment  for  plaintiff, 

and  defendants  bring  wnw. 

H.  L.  Anderson,  for  plaintiffs  In  error. 
H.  King,  for  defendant  in  error. 

PSa  OUBIAM.  The  indgment  is  aOnned. 


BBHiL  t.  FEBBI8  at  iL 
(Bnpreme  Ooort  of  Florida.  DiTisIon  A.  Oct 
27,  1908L) 

Error  to  Circuit  Court,  Escambia  Ooontr; 
Brelyn  O.  Maxwell,  Judge. 

Action  br  W.  B.  Ferris  and  anotlur  against 
W.  L.  Bell.  Judgment  tor  plaintiffs,  and  de- 
fendant brings  error. 

John  0.  Arm,  for  plaintiff  in  error.  Wil- 
liam Fisher  and  D.  D.  Beggs,  for  defwdants 
in  error. 

PSB  CURIAM.  Judgment  affirmed. 


BRONK  et  aL  t.  BRONK. 

(Snpreme  Court  of  Florida,  Dirialoo  A.  Dec 

16,  1908.) 

Appeal  from  Circuit  Oowt.  V^uda  Oountr; 
Minor  8.  Jones,  Judge. 

Bill  by  Ullian  P.  Bronk  against  John  P. 
Bronk  and  another.  Decrees  and  orders  for 
complainant,  and  defendants  appeal. 

James  W.  Perkins  and  Stewart  ft  Bly,  for 
appellants.  James  D.  B^ga,  F.  W.  Marab, 
and  Geo.  B.  Parkins,  for  appellee. 

PER  CURIAM.  Decrees  and  orders  affim^ 


BROWNBtili  et  sL  T.  HAGBRMAN  et  aL 
(Snprams  Court  of  Florida.  Dlriskm  A.  Not. 

4,  1908.) 

Error  to  Circuit  Court,  Hidmsi  Oonntj; 
EtsItu  O.  MaxweU,  Judge. 

Amon  l9  O.  \r.  HagermaB  and  othm 
againat  John  M.  Browneil  and  oOun.  Jva^ 
ment  for  defendants,  and  plaintiSi  bring  wror. 

Daniel  Campbell,  for   plaintiflli  in 
BenJ.  S.  Uddon,  tn  defenoants  In  emv. 

PER  OUBIAM.  The  judgment  is  affinned. 


J.  BUTTGBOtBACH  &  CO.  t.  FRAZISOt. 
(Supreme  Court  of  Slorida,  DivMon  Bl  Not. 
17.  1908.) 

Errw  to  Circuit  Court,  Citms  County ;  WH- 
Ilam  A.  Hotdter,  Judge. 

Action  bf  Minor  Frazier  against  J.  Buttgen- 
bacb  &  Co.  Judgment  for  plaintiff,  and  dstwdr 
ant  brings  error. 

R.  W.  Williams,  for  plaintiff  In  error. 
PBtB  ODBXAH.  The  Judgment  la  nfi^f"^ 


BUITBBWECK  et  aL  t.  FINLAYSON. 
(Supreme  Court  of  Florida,  Diridon  B.  Daa. 

16.  1908.) 

Error  to  the  Circuit  Court,  Bimando  Oountr; 
William  S.  Bullock,  Judge. 

Action  bj  Daniel  A.  FinlaTson  againat  Otto 
O.  Butterweck  and  another.  Judgment  for 
plaintiff,  and  defendanta  bring  «Tor. 

T.  S.  Coogier  &  Son,  tot  plalntiffi  In  «ror. 
T.  L.  Clarke,  for  defendant  in  error. 

PBR  CURIAM.  The  Judgmaut  la  affirmed. 


CAMP  et  al.  T.  LAURENT  et  aL 

(Supreme  Court  of  Florida.  Not.  17, 1908.) 

In  Bane.  Error  to  Clrcait  Court,  Marlon 
Oountr ;  William  A.  Hocker,  Judge. 

O.  T.  Green  and  ^derson  ft  Hodnr,  for 
plaintiffs  in  error.  John  G.  Reardon,  tm  de- 
fendants in  error. 

PBR  CURIAM.  Upon  rehearing;  a  differ- 
ence of  opinion  among  the  members  of  dlvl- 
Bion  B,  to  which  the  case  had  been  referred  for 
disposition,  necessitated  its  oon^eration  by 
the  whole  court  A  majority  of  the  court  are 
of  the  opinion  tiiat  the  flndlng  of  the  referee 
is  not  supported  by  the  eTldcno^  and  fOr  this 
reason  the  Judgment  is  rarersed,  and  a  n«ir 
trial  ordered. 

TATLOR,  a  J.,  and  SHACKLEFOBD; 
HOCKER,  and  MAXWELL,  JJ.,  concnr. 
CARTER  and  GOCERELL,  JJ.,  dissuit 


CAMP  PHOSPHATE  CO.  et  aL  r.  RICHARD- 
SON. 

(Supreme  Court  of  Florida,  Oct  21,  1008.) 

Appeal  from  Ghrcult  Court,  Alachua  Oonsty; 
William  A.  Hocker,  Judge. 

Bill  bj  B.  Jennie  H.  Richardson  against  tlM 
Camp  Phosphate  Company.  Decree  for  com- 
plalnant,  and  detendanta  appeaL 

O.  T.  Green,  few  ntpellantai 

PBR  CURIAM.  Appeal  dismtssad  bf  tiis 

clerk,  <Mi  priecipe  of  counsel  for  tltt  aw^Bnt% 
under  role  24  (18  South,  iz). 
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(115  La.) 
Nos.  14.650, 15.63a 
DEWBZ  V.  OBliBANS  R.  CO. 
(Supraioe  Court  of  Loublana.  Sec.  7, 1902. 
On  BehBarizig,  May  22.  1905.) 

1.  Apfbu>— BoHD— Tiu  OF  Filing. 

The  petition  for  the  appeal,  properly  pray- 
ing for  Station,  and  the  order  thereon,  were 
filed  within  tha  12  months  followlns  die  data 
of  the  jadnnait.  Tha  order  of  appeal  was 
muted,  and  tha  bond  filed  within  the  rear. 
This  suffices.  Bontte  t.  Boatte's  Bx'rs,  SO  La. 
Ann.  181. 

SL  Same— CxTA-non— Sebvioe. 

It  ia  not  necessary  that  the  citation  of  ap- 
peal be  aarve4  within  the  year.  If  the  appwl 
be  taken  and  bond  given  within  tlie  year,  al- 
thongh  the  citation  be  served  after  It  has 
elapsed,  bat  In  time  for  the  term  of  conrt,  it 
will  be  sufficient.  Barremore's  Syndic  v.  Brad- 
ford's Heirs.  10  La.  150. 
8.  Sau— Pbepabation  of  Papebs. 

If  the  reasons  of  the  clerk  be  taken  into 
cCTsideration  for  not  having  prepared  the  papers 
within  the  year,  they  are  not  Bastained  by  an- 
UwEfty  aa  valid. 

4.  Sams— Dklat— Injuit  to  AFPErxn. 

The  appellee  has  not  suffered  by  the  delay. 
Petit  V.  Drane,  8  Ia.  218. 

5.  Same— Obdeb  of  AppeaI/— Signing. 

The  record  shows  that  the  order  of  appeal 
mast  have  been  timely  signed,  although  the  fact 
does  not  appear  on  the  face  of  the  order.  The 
merest  oversight  is  not  sufficient  ground  to  dis- 
miss, In  view  of  the  date  of  filing  the  orden 

6.  Stbebt  Raileoads— OoixiaioH  wrra  "Vt- 

HICLE. 

Persona  emerging  from  streets  which  are 
Intersected  by  others  upon  which  electric  cars 
are  operated  are  bound,  in  common  caution,  to 
look  and  listen  for  the  approach  of  such  cars 
before  attempting  to  drive  across  the  tracks, 
and,  though  there  may  be  a  rule,  itnposed  upon 
Its  employes  by  the  railroad  company,  that  Ita 
cars  shall  keep  a  certain  distance  apart,  the 
precaution  mentioned  should  nevertheless  Be 
observed,  and  the  mere  fact  that  a  car  has 
paaaed  will  not  justify  the  driver  of  a  vehicle 
In  acting  upon  toe  assumption  that  no  other  is 
near,  when  the  contrary  would  become  known 
by  the  ordinary  use  of  his  eyes  or  ears. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  f  216.] 

7.  SAHS—ElTIDEnCE. 

Where  a  milk  cart  and  an  electric  car, 
moving  upon  lines  which  intersect  each  other 
almost  at  right  angles,  collide  in  such  a  way  as 
to  show  that  the  points  of  contact  were  the 
right  shaft  of  the  cart  and  the  left  front  um- 
brella post  of  the  ear,  It  cannot  be  said  that  the 
car  ran  into  the  cart,  any  more  than  that  the 
cart  ran  into  the  car. 

NichoUs,  J.,  dissenting. 

(Syllabus  by  the  Conrt.) 

Appeal  from  Civil  Dlatrlct  Court,  Pariah  of 
Orleana;  Tbomas  O.  W.  Bllla.  Judge. 

Actl(m  by  Bnieat  Dewez  against  the  Or- 
leans Ballroad  Company.  Judgment  ftnr  de- 
fendant, and  plaintiff  appeals.  Afflrmed. 

Behearlng  refused  November  6,  1005. 

Thomas  H.  GUI  and  George  W.  Kendall,  for 
an>ellaiit  Denegre,  BlaUr  ft  Deu^re  and 
Victor  Leovy,  for  appellee. 

On  Motion  to  Dtomiaa  the  Appeal. 

BBBADX,  J.   Defendants  and  appellees 
movfl  to  dlamisB  the  appeal  on  the  ground 
8980.— 28 


that  they  were  not  served  with  legal  cita- 
tion of  appeal,  nor  with  copy  of  order  and 
petition  of  appeal,  within  the  legal  delays, 
owing  to  appellant's  fault;  and  appellees 
moved  to  dismiss  on  the  further  ground 
that  the  transcript  filed  falls  to  show  that 
the  order  of  appeal  was  granted  within  the 
12  months  following  the  date  of  the  judg- 
ment The  facts  are,  relating  to  the  first 
ground  to  dismiss,  as  stated  by  the  dep- 
uty clerk  of  th«  district  court.  If  the  clerk's 
affidavit  can  be  considered  at  all,  after 
the  12  months  before  mentioned,  that  the 
delays  In  issuing  the  citation  of  appeal  and 
accompanying  papers  were  due  to  the  appel- 
lant's neglect  to  pay  particular  costs,  al- 
though  called  upon  to  pay. 

It  appears,  by  the  affidavit  only,  that  the  ap- 
pellant did  not  pay  costs  of  the  dtatifm  and 
c<^  of  ordw  <jt  appeal  before  November  6, 
1902,  some  time  after  the  12  months  bad 
elapsed. 

These  ff^pevB  were  thai  placed  in  the  bands 
of  the  sheriff  to  be  served. 

With  refwence  to  the  seccmd  ground  of  the 
motion  to  dismiss,  the  facts  are  that  the 
ord«r  of  appeal,  though  signed.  Is  not  dated ; 
but  It  remains  that  the  petltlim  of  !U>peal, 
on  which  the  order  of  appeal  was  written, 
was  filed  within  tbe  12  months,  and  tbe  ordv 
also.  Tb»  bond  of  appeal,  also,  was  filed  In 
due  time. 

Returning  to  the  first  gromid  of  the  motion 
to  dismiss,  we  can  only  say  that  whilst  It  Is 
true  that  citation  is  the  basis  npon  which 
rests  the  appeal,  and  that  it  should  be  served 
within  the  12  months  In  order  to  enable  an 
appellant  to  bring  op  fals  appeal,  yet  good 
reason  may  arise  for  not  dismissing  the  ap- 
peal, even  after  the  12  months  have  elapsed. 

We  think  that  in  this  case  It  Is  not  evident 
that  the  appellant  Is  Illegally  responsible  for 
the  delay.  We  understand  that  at  the  end 
of  the  12  months  from  date  of  Judgment  the 
clerk  called  on  appellant  for  costs  of  mak- 
ing papers  to  be  served  (If  we  sfaonld  consider 
at  all  the  affidavit  In  question). 

We  are  told  by  the  appellees  that  these 
costs,  the  failure  to  pay  which  caused  the  de- 
lay, were  trivial,  and  that  It  Is  impossible  that 
they  could  not  have  been  procured  in  time  to 
have  the  service  made.  The  amount  of  these 
particular  costs  and  the  ability  to  reasonably 
procure  them  are  not  grounds  to  dismiss  the 
appeal,  unless  the  clerk  points  out  the  law 
under  which  the  demand  was  made  and  which 
Justified  him  In  postponing  service  of  appeal 
as  before  mentioned. 

The  petition  for  the  appeal  prayed  for  serv- 
ice. It  only  remained  for  the  clerk  to  issue 
the  papers.  The  remedy  did  not  conslpt  in 
withholding  the  papers  until  the  costs  for  pre- 
paring them  bad  t>een  paid. 

Prior  to  filing  the  suit,  the  clerk  has  it 
in  his  power  to  require  security,  and  as  the 
suit  progresses  he  may  require  his  costs  to 
be  paid,  and  a  contli^encr  may  arise  when 
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be  would  be  Justified  In  declining  to  perform 
Borlces  for  a  delinquent  litigant  In  matter 
of  costs.  If  snch  was  tbe  case  bere,  It  is 
not  made  evident  In  the  record.  We  tmly 
bave  to  deal  with  the  naked  tect  tbat  tbe 
clerk  rinsed  to  perform  partlcnlar  serTlce 
In  matter  of  costs  of  suit  before  payment 
To  tbls  we  cannot  give  sanctitm.  The  SOTlce 
shoQld  have  been  made. 

We  do  not  conaida  tbe  second  ground  be- 
fore stated  as  fatal  to  tbe  appeal 

Tbe  presumption  Is  that  the  order  of  aiH 
peal  was  timely  illed,  and  tbat  when  It  was 
filed  it  had  been  signed. 

The  iH-esnmptlm  becoma  an  absolute  ce^ 
tainty  when  It  Is  considered  In  emmectlon 
with  tbe  fact  tbat  the  filing  of  the  clerk 
shows  that  tbe  petition  of  an>eal  and  the 
ordw  of  appeal  were  filed  In  due  time.  The 
bond  of  appeal  based  upon  tbls  order  also 
shows  that  the  order  must  have  bem  signed 
within  the  12  months. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 

Statement 

MONROE,  J.  This  is  an  action  for  the 
recovery  of  damages  for  p»>80Dal  injuries 
anstalned  by  the  plaintiff  and  his  wife,  and 
for  loss  otherwise  resulting  from  a  collision 
between  plaintiff's  milk  cart,  driven  him- 
self, and  one  of  the  defendant's  cars.  The 
answer  is  a  general  denial,  and  an  avermrat 
tbat  the  Injury  and  loss  complained  of,  if 
any  have  been  sustained,  were  caused  by  the 
negligence  of  tbe  plaintiff.  The  facts,  as  we 
find  them  frtwa  the  record,  are  as  follows: 
Upon  a  cold,  wet  morning  In  January,  1899, 
tbe  plaintiff,  making  his  usual  rounds,  deliv- 
ering milk  to  his  customers  from  a  two-wheel- 
ed cart  In  which  be  was  standing  whilst  bis 
wife  was  seated,  to  his  left,  drove  northward 
along  Galvez  street  and  attempted  to  cross 
the  railroad  track  on  Dumalne  street  which 
street  and  track  intersect  Galvez  street  at  a 
right  angle.  In  making  this  attempt  and 
in  view  of  the  fact  that  be  Intended  going 
westward,  up<m  the  north  side  of  Dumalne 
street  his  approach  to  tbe  track  was  slightly 
obliqued  in  the  direction  mentioned,  and  be 
and  his  wife  admit  that  neither  of  them,  at 
any  time,  locked  along  Dumalne  street  to  the 
eastward.  They  therefore  failed  to  see  tbe 
defendant's  car.  No.  25,  which  was  approach- 
ing from  tbat  direction;  and,  as  tbe  motor- 
man  failed  to  see  the  cart  In  time  to  enable 
him  to  stop  the  car,  the  rl|^t  abaft  of  the 
cart  and  the  left  fnmt  comer  of  tbe  front  plat- 
form of  the  car  came  into  collision,  with  the 
result  that  the  abaft  was  broken,  the  plain- 
tiff's  horse  was  tbrown  down,  therd)y  break- 
ing the  other  shaft  plaintiff  and  his  wife 
were  tbrown  out  and  sertously  injured,  and 
the  umbrella  post  supporting  tbe  left  front 
corner  of  the  roof  of  tbe  platfwm,  as  also  tbe 
gate  leading  to  tbe  platform,  of  the  car,  were 
more  or  less  bent  and  injured.  The  theory  of 
the  plaintiff  la  tbat  aa  be  approached  Dumalne 


street  be  heard  a  bell  announcing  the  appn^cb 
of  a  car,  and  that  having  stopped  hla  cart 
In  order  to  allow  ttie  car  to  pass;  he  assnmed 
that  no  oUier  was  coming,  and,  without  look- 
ing to  vwify  his  assumption,  attempted  to 
cross  the  traa,  Inmwdlateir  b^iind  tbe 
passing  car,  when  he  was  stmdE  by  a  second 
car,  of  tbe  approach  of  which  no  notice,  by 
bell  or  odurwlsflh  had  been  given.  The 
theory  of  the  defense  la  tbat  the  plaintiff 
drove  brUkly  along  Oalvei  into  Dumalne 
street  and  did  not  stop  or  look  until  the 
collision  occurred,  that  tbe  car  No.  25  was 
the  tmly  car  passing  at  tiie  time,  tiiat  the 
motorman  of  that  car  sounded  tiis  bell  and 
*^lowed  vj^  as  he  approached  Oalvea  street 
from  which  tbe  cart  emerged  so  suddenly 
that  ao  far  as  he  vras  concerned,  the  collision 
was  unavoidable.  There  Is  a  preponderance 
of  teatimony  (though,  in  view  of  the  charac- 
ter of  some  of  It  and  of  tbe  fact  it 
ccmfllcta  with  that  oiteeeA  on  behalf  of  tiie 
defense.  It  Is  not  altogether  omvlndn^  t» 
the  effect  that  there  were  two  cars,  and 
that  tbe  collision  occurred  with  tbe  second, 
which  followed  tiie  first  very  doaely.  For 
I  the  reason  above  i^vw.  the  teatlmmiy  (rflered 
I  on  behalf  of  the  plaintiff,  to  tbe  efftat  tbat  he 
1  actually  stoi^ted  his  cart  In  wdw  to  allow  the 
first  car  to  pass,  also  falls  to  carry  absolute 
conviction.  There  are  two  witnesses  who 
swear  positively  tbat  he  did  not  Btoif  it  and,, 
althou^  tbe  plaintiff  and  hla  wife  testify, 
in  general,  to  the  contrary,  we  obeerve  that 
the  latter  la  at  one  time  interrogated,  and 
answers  as  folkma: 

Both  be  and  the  boy  testified  that  yon 
came  down  in  a  tmh  and  drove  risht  into  the 
car?  A.  We  did  not  Mr.  Dewes  stopped,  we 
heard  the  bell  ringing,  and  he  stopped,  »lov),  and 
waited  until  the  car  passed,  and  not  a  soul  to 
be  seen  there."   (Italics  by  the  oonrL) 

But  whether  the  plaintiff  stopped  his  cart, 
at  a  distance  of  ten  or  fifteen  feet  from  the 
track,  at  a  point  from  which  he  could  not 
have  seen  a  car  approaclilng  from  the  east- 
ward, as  be  says  was  the  case,  or  whether 
he  merely  "slowed,"  or  whether  he  neither 
stopped  nor  slowed,  tbe  admitted  fact  re- 
mains tbat  he  attempted  to  drive  onto  the 
defendant's  track  without  once  looking  to  see 
whether  or  not  at  tbat  moment  a  car  was 
approaching ;  the  following  statement,  in  the 
brief  of  defendant's  counsel,  concerning  his 
testimony  on  tbat  subject  bting  sustained 
1^  tile  record,  to  wit: 

"He  was  asked  16  times  by  his  connsel  why 
he  did  not  see  the  car.  He  answered  •  *  • 
that  be  had  to  watch  ahead ;  *  *  *  that  he 
did  not  look ;  *  *  *  tbat  be  could  have  tam- 
ed around  and  seen;  •  •  •  that  he  did  not 
know  whether  he  looked  or  not ;  *  *  *  that 
there  was  no  carve  in  tbe  track ;  *  *  *  Uiat, 
on  account  of  the  shed,  he  could  not  see  the  car 
'far  back  ;*  •  •  •  that  then  leat  notMna  to 
prevent  Ma  teemff  the  ear;  •  •  •  that  he 
did  not  tee  the  oar  bscoKce  h9  Aid  not  look  for 
it;  •  •  *  that  he  did  not  look,  becanse  be 
had  to  go  ahead  and  serve  bis  customers  on 
Dumalne  street;  •  *  •  that  he  looked  for- 
ward; •  •  *  that  there  was  notUng  but 


Digitized  by 


DEWEZ  T.  OBLAANS  K.  Ca 


436 


the  drng  Btore  which  preveoted  hit  leelng,  and 
that  thu  waa  because  there  was  no  window  in 
the  side ;  *  *  *  that  it  waa  because  the  cu 
was  behind  him;  •  •  •  that,  in  aabstanca, 
this  was  the  only  reason:  'Becaose  I  did  not 
see  it  *  *  *  I  can't  tell  yon  the  reason 
why.'"   (Italics  by  the  counBel.) 

The  ahed  and  drag  store  referred  to  are 
situated  on  the  soatheast  comer  of  OalTes 
and  Dnmalne  streets,  thp  shed  eztendln^  over 
the  banquette  to  the  curbstone ;  bnt  from  a 
plan,  drawn  upon  a  scale,  which  Is  In  evi- 
dence. It  appears  that  from  a  point  16  feet 
from  the  track  the  plaintiff  could  have  seen, 
ontelde  of  the  shed,  for  a  distance  of  70  feet 
along  the  tradk  upon  which  the  car  was  ap- 
preaching,  and  from  a  point  10,  or  even  12. 
feet  from  the  track,  he  conld  have  seen  east- 
ward on  Dumaine  street  for  a  mile  or  more. 
The  shed  Itself,  it  may  be  remarked,  did  not 
obstmct  his  view,  since  the  proof  is  that  it 
Is  80  high  that  be  could  have  seen  under  It; 
but  there  appears  to  have  been  a  canvas  awn- 
ing suspended  from  the  roof,  which  we  as- 
sume constltnted  an  obstruction.  Even  so. 
however,  the  plaintiff,  as  we  have  stated, 
from  the  moment  that  he  reached  the  point 
at  which  be  says  that  be  stopped,  about  3  feet 
outride  of  the  Dnmalne  street  curb  line,  could 
have  seen  s  car  at  least  70  feet  distant  to 
the  eastward,  and  when  he  reached  the  curb 
line  which  Is  about  12  feet  distant  from  the 
track,  he  had  an  unobstructed  view  along 
Dumaine  street  to  the  river.  The  colliding 
car  conld  not  have  been  moving  ver7  rapidly 
at  the  moment  of  the  accident,  since,  accord- 
ing to  the  testimony  adduced  on  behalf  of 
the  plalntllf,  it  was  stopped  within  10  feet  of 
the  place  at  which  the  collision  occurred.  It 
1b  shown  that  Dumaine  street  measures  29 
feet  in  width  between  curbs,  and  58  or  64 
feet  In  width  between  property  lines,  and  that 
the  distance  from  the  rail  upon  either  side 
of  the  track  to  the  curb  on  the  same  side  Is 
12  feet  The  learned  Judge  a  quo  concludes 
Ida  oplnicm  by  saying : 

"Bfy  Judgment  is  that  plalntifTs  contributory 
negligenee  was  the  direct  cause  of  the  collision, 
and  that  he  cannot  Teeovor.  I  can  only  regret 
Ua  misfortune.  Judgment  for  defendant." 

And  from  the  judgment  so  rendered  the 
plaintiff  bat  appealed. 

Opinion. 

We  are  unable,  after  a  careful  consideration 
of  the  facts,  to  reach  the  conclusion  that  the 
motorman  of  car  No.  20  was  any  more  at 
fault  In  not  seeing  the  milk  cart  than  was 
the  plalntiit  In  not  seeing  the  car  in  time  to 
avoid  the  collision.  If  It  be  true  that  the  car 
was  not  visible  to  the  plaintiff  until  the  latter, 
emerging  from  Galvez  street,  reached  the  curb 
line  of  Dumaine  street,  it  la  equally  true  that, 
until  then,  the  milk  cart  was  not  visible  to 
the  motorman.  And  If,  from  that  moment  to 
the  mom^t  of  the  cotlleion,  the  motorman 
and  plaintiff  were  each  obllvlouB  of  the  ap- 
proach of  the  otho-,  It  cannot  be  said  that 
the  motorman  was  most  to  blame,  or  that  his 
negligence  rather  tlian  that  of  tiie  plaintut, 


was  the  proximate  cause  of  the  Injury,  since 
the  car  was,  at  least,  as  easily  seen  and  heard 
aa  the  milk  cart 

It  is  admitted  that  the  plaintiff  neitho- 
looked  nor  llst^ed,  and  neither  saw  nor 
heard  the  colliding  car  until  the  moment  of 
the  collision.  The  motorman,  upon  the  other 
hand,  says  that  In  approaching  Oalves  street 
he  sounded  his  gong  and  "slowed  up,"  and 
then,  seeing  the  way  clear,  again  started, 
"with  one  notch,"  when  a  milk  wagon  came 
at  a  fast  trot  and  dashed  into  Qie  front  part 
of  Ills  car.  It  appears,  howeva,  that  he  ap- 
plied his  brake  to  such  effect  that  the  car 
was  stopped  within  10,  be  says  5,  feet  of  the 
place  where  the  collision  occurred.  That  the 
car  must  have  been  very  near  when  the  plain- 
tiff attempted  to  drive  his  cart  upon  the  tra(^ 
is  evident  from  the  fact  that  the  points  of 
contact  were  the  right  shaft  of  the  wagon  and 
the  left  front  comer  of  the  front  platform  of 
the  car;  and  It  Is  equally  evident  that  the 
two  vehicles,  traveling  upon  lines  which  In- 
tersected each  other  almost  at  right  angles, 
must  have  rrached  the  place  at  which  they 
collided  at  the  same  Instant,  and  hence  that 
the  car  no  more  ran  into  the  cart  than  the 
cart  ran  Into  the  car;  and  this  would  be 
equally  true,  whether  bstb  vehicles  w^e  mov- 
ing at  the  same  rate  or  at  different  rates  of 
speed.  It  is  said  that,  aa  one  car  had  Just 
passed,  the  plaintiff  had  no  reason  to  expect 
another,  and  It  is  deduced  therefrom  that  he 
was  Justified  In  acting  upon  the  assumption 
that  no  other  waa  near,  although,  by  merely 
turning  his  head  or  his  eyes,  or  by  listening 
for  a  moment,  the  assumption  would  have 
been  annihilated  by  the  fact,  brought  to  his 
notice  through  his  senses.  The  premise  and 
deduction  stated  are  alike  based  on  the  al- 
leg^  fact,  which  for  tiie  sake  of  the  argument 
Is  concedeid,  that  one  car  had  Just  passed,  and, 
further,  upon  the  following  statement,  made 
by  the  defendant's  superintendent,  In  the 
course  of  bis  testimony,  to  wit:  "No.  sir; 
we  have  a  rule  enforcing  one  block  distance 
between  two  cars" — which  statement  was 
made  In  response  to  the  question,  by  counsel 
for  the  plaintiff,  "Yon  don't  know  what  the 
distance  was  between  the  car  that  had  Just 
passed  and  the  one  that  did  the  damage?" 
We  are  not  spedflcally  informed  as  to  the 
purpcHse  of  the  rule  referred  to,  and.  In  the 
absence  of  explanation  upon  the  subject,  con- 
clude that  it  concerns  rather  the  convenience 
than  the  safety  of  the  public,  and  that  Its 
enforcement  must  depend  upon  varying  con- 
ditions. Thus,  if  one  car  should  get  out  of 
order,  so  as  to  be  unable  to  move  with  its 
own  apparatus,  It  cannot  be  supposed  that 
another  would  not  be  allowed  to  push  or  trail 
It  to  its  destination ;  or.  If  one  car  should  be 
delayed  by  an  obstruction,  or  by  taking  or 
discharging  an  unusually  large  number  of 
passengers,  we  should  hardly  Imagine  that 
it  would  he  a  violation  of  the  spirit  of  the 
rule  that  another,  the  motorman  of  which  is 
instructed  to  make  schedule  time,  should 
close  Tsp,  momentarily,  within  the  proscribed 


Digitized  by 


436 


89  SOUTHERN  REPOBTBB. 


distance.  But,  however  that  may  be,  and  as- 
Buming  tbat  in  the  case  at  bar  the  colliding 
car  had  violated  the  spirit,  as  well  as  the 
letter,  of  the  rule,  we  are  unable  to  concede 
that  the  plaintiff  was  therefore  at  liberty  to 
close  his  eyes  and  ears,  and,  because  the  car 
was  where  It  ought  not  to  bare  been,  drive 
into  it,  or  into  a  irasltion  where  a  collision 
with  It  was  unavoidable. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

NIOHOLLB,  J.  (dissenting).  From  an  ex- 
amination of  the  record  It  appears  that  on 
the  morning  of  the  accident  two  cars  of  the 
defendant  company  passed  the  comer  of 
Oalvez  and  Dumaln  street,  one  Just  behind 
the  other,  going  In  the  same  direction  from 
the  river  to  the  swamp  track.  Under  tiie 
rules  of  the  company  they  Should  have  been 
kept  a  block  apart.  There  was  not  that  dis- 
tance between  the  cars  at  the  time  of  the 
accident  The  second  car  was,  then,  out  of 
Its  place.  It  may  have  been  going  slowly, 
but  It  had  no  right  to  be  there  at  all.  The 
plaintiff  was  not  driving  his  milk  cart  beyond 
the  comer  at  a  trot  at  the  time  of  the  acci- 
dent 

As  he  was  driving  down  Galvez  street  the 
motorman  of  the  first  car  going  from  the 
river  rang  his  bell  and  stopped  for  the  Gal- 
vez  crossing,  blocking  plaintitTa  way.  Plain- 
tiff therefore  stopped  Ills  cart,  with  his 
horse's  head  some  distance  short  of  the  up- 
per rail.  The  moment  the  first  car  moved, 
he  started  forward  and  obliquely  away  from 
the  river,  across  the  upper  side  of  Dumalne 
street  Intending  to  reach  the  lower  side  of 
that  street  and  to  go  to  the  rear  of  the  city. 
In  so  doing  he  was  not  facing  the  river,  and 
looking  along  the  defendant's  track  from 
Galvez  street  to  the  front  The  statement 
of  the  plaintiff  and  his  wife  that.  If  they  had 
looked  to  the  right  they  could  have  seen  the 
car  when  approaching,  refers,  we  think,  to 
the  time  when  the  milk  cart  was  crossing  the 
street,  or  after  it  was  stopped,  waiting  for 
the  first  car  to  move  on.  They  admit  that 
they  did  not  look  at  that  precise  time.  They 
did  not  admit  that,  had  they  looked  before 
the  cart  reached  that  position,  they  could  have 
seen  the  second  car.  On  the  contrary,  they 
Insist  they  could  not  have  done  so  by  reason 
of  a  shed  which  ran  across  the  sidewalk  at 
Dr.  Chretien's  drug  store,  with  an  awning 
attached  to  it,  and  by  reason  of  a  certain  sign 
which,  they  say,  prevented  their  seeing 
across. 

Be  that  as  it  may,  they  were  not  legally  call- 
ed upon  to  look  across  for  the  ringing  of  the 
bell  of  the  first  car,  and  its  presence  directly 
in  front  of  them  had  told  them  all  they  were 
required  then  to  find  out  Downing  v.  M.  L.  & 
T.  R.  R.  Co.,  104  La.  521, 29  South.  207.  They 
were  under  no  obligations  at  that  time  to  look, 
not  only  for  what  they  had  then  to  expect  at 
the  crossing,  but  also  to  look  and  see  whether 
tb^e  might  not  be  something  which  would 
occur  In  the  future.  They  were  not  called 


ui>on  to  foresee,  anticipate,  or  apprehend  that 
two  cars  of  the  same  line  would  move  Im- 
mediately behind  rach  other,  and  defoidantfa 
counsel  admit  in  their  \alef  that  they  were 
80  near  as  to  endanger  the  croasing.  On  the 
contrary,  they  had  the  right  to  assume  that 
the  distance  between  the  cars  whidi  would 
follow  each  other  would  be  preserved,  so  aa 
to  Insure  their  safety.  Tbe  company  Itself 
by  its  own  rules  fixed  a  block  as  the  distance 
to  be  kept  between  them.  Public  safety  re- 
quires that  this  rule  should  not  only  exist  on 
paper,  but  be  strictly  enforced.  Counsel  of 
def aidant  ai^s  tbat  It  would  have  been  a 
very  easy  and  simple  matter  fbr  plaintiff  to 
have  looked  to  the  right  and  front  So  it 
might  have  been.  But  we  are  not  dealing 
now  with  what  could  have  been  done,  but 
what  it  waa  ^alntUTs  legal  obllgatkm  to 
have  done.  Defendant  whose  car  waa  out 
of  place  and  In  dangsnma  pnolmi^  to  tbe 
car  ahead,  is  not  in  posltlcm  to  flod  fault  with 
what  the  plaintiff  might  have  donA.  The 
conductor  and  tbe  motorman  were  bound  to 
see  that  the  car  should  not  have  run  so  clooe- 
ly  b^ilnd  the  <Hie  In  fnmt  <it  It^  and,  after 
placing  ft  where  it  should  not  have  been,  take 
the  chances  of  parties  about  crossing  Du- 
malne street  hearing  tba  bell  and  by  reason 
of  It  b^ng  detrared  fnnn  giAag  across. 
Downing  T.M.Ii.ftT.  B.R.Oo.,104Zia.  S19, 
28  South.  207.  If  the  motorman  saw  tike  milk 
cart  beading  towards  the  track  and  waiting 
fcH-  the  first  car  to  move  on,  as  It  was  hla 
doty  to  have  seen,  he  doubtlea  thought  he 
had  tbe  rlg^t  to  enct  that  tbe  driver  should 
also  wait  for  his  own  car  to  pass  beyond  or 
cross  over  Oalves  street  at  hla  peril;  that  his 
car  had  the  right  of  way.  But  this  was  not 
the  case.  A  vehicle  might  have  to  wait  for 
the  passing  of  one  car,  but  not  for  the  passing 
of  several  cars,  one  Just  after  the  other.  The 
general  public  are  not  to  be  Interfered  with 
in  that  manner.  It  can  no  more  be  aaid  that 
plaintlfTs  cart  ran  Into  the  car  than  that  the 
car  ran  Into  the  cart  The  cart  was  moving 
obliquely  to  the  front  and  left  on  Dumalne 
street;  the  car  Itself  moving  directly  from  the 
river  to  the  left  and  towards  the  swamp. 
Under  such  circumstances  tbe  two  collided 
at  what  is  know  as  the  Umbrella  post  of  the 
car  at  Its  front  and  left;  tbe  cart  being  push- 
ed off  and  upset,  and  its  right  shaft  broken. 
There  was  no  very  great  force  needed  to 
accomplish  that  result  The  motorman  says 
that  he  had  "slowed  up"  at  tbe  corner  of 
Galvez  street;  but  seeing  tbe  passage  clear, 
he  "had  started  off  again"  with  "one  notch"; 
tbat  be  was  a  little  over  half  of  the  street 
when  the  collision  took  place;  that  be  did  not 
know  where  the  milk  cart  was  when  the  car 
started  across;  tbat  the  cart  waa  coming  at  a 
fast  trot;  that  the  driver  tried  to  st<^,  but 
could  not  Wo  do  not  think  that  the  driver 
was  In  fact  driving  at  a  trot;  but,  bad  be 
been  doing  so.  It  would  simply  show  that  he 
had  not  delayed  moving  acrosa  behind  the 
first  car. 
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I  am  of  the  opinion  the  jn^^ment  ap- 
pealed from  Is  erroneous,  and  It  should  be 
rerersed,  and  Judgment  raidwed  In  favor 
of  the  plaintiff. 


(lis  La.) 

No.  15,1S8. 

NEW  ORLEANS  TERMINAL  CO.  t.  FIRB- 

MBN'S  GHARITABLB  ASS'N. 
(Supreme  Coort  <tf  Lonisiana.  April  26,  lOOC) 

ExPBOPBiATiow — Appeal  bt  PiADnm  Cob- 
poaATion. 

The  fact  that  nnda-  Civ.  Code,  arts.  2686, 
2037,  a  defendant  in  an  expropriation  suit,  on 
filing  specially  either  of  the  defenses  contem- 
plated Dy  tbose  articles,  may  perhaps  appeal 
BuspensiTely  from  the  judgment  of  expropria- 
tion, and  that  Civ.  Code,  art.  2634,  may  be 
modified  to  that  extent,  does  not  jnatify  the 
inclusion  that  the  tatter  article  Is  repealed 
or  abrogated.  In  ao  far  as  It  allows  to  the  plain- 
tiff corporatkn  an  appeal  upon  the  question  of 
the  amount  of  the  oamagss  ansonacd,  notwith- 
standiuf  the  payment  or  deposit  of  such 
amount. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

E^roifflatlon  proceedings  by  the  New 
Orleans  Terminal  Company  against  the  Fhre- 
mcoi's  CSiaritable  Association.  Judgment  for 
defendant,  and  plaintiff  appeals.  On  mo- 
tl<Mi  to  dismiss.  Denied. 

Farrar,  Jtmas  ft  Krattschnitt,  for  ap- 
pellant John  Patrldc  Sullivan,  for  appellee. 

MONROE,  J.  The  plaintiff  sues  to  ex- 
propriate, for  railroad  purposes,  a  right 
of  way  through  certain  land  owned  by  de- 
fradant  The  answer  sets  up  that  the  land 
sought  to  be  expropriated  forms  part  of  a 
cemetery,  and  that  the  proposed  line  of  the 
railroad  can  be  diverted  without  great  pub- 
lic loss  or  inconvenience,  and  alleges  that, 
should  the  objection  to  the  expropriation 
not  be  maintained,  the  defendant  should 
be  paid  some  $24,000  as  compensatory  dam- 
ages. The  jury  brought  in  a  verdict  in 
general  terms  "In  favor  of  the  plaintiff," 
and  assessed  the  value  of  the  land  to  be 
taken  and  the  damages  at  $6,000.  The  plain- 
tiff, having  deposited  the  money  with  the 
sheriff  and  having  taken  possession  of  the 
land,  appealed,  and  the  defendant  now  moves 
to  dismiss  the  aroul  upon  the  ground  of 
acquiescence. 

The  case,  we  think,  falls  within  the  mean- 
ing of  Oiv.  Code,  art  2634.  which  reads: 

"An  appeal  to  the  Supreme  Court  from  the 
verdict  at  the  jury  and  jndgment  of  the  lower 
court,  made  by  either  party,  shall  not  suspend 
the  execution  of  such  juogment,  but  the  payment 
of  the  amount  of  the  verdict  hy  the  company 
to  the  owner,  or  the  deposit  thereof,  subject  to 
the  owner's  order,  in  the  hands  of  the  sherlft 
■hall  entitle  the  company  to  the  right,  title  and 
estate  of  the  owner  fn  and  to  the  laod  described 
in  the  petition  in  the  same  manner  as  a  volun- 
tary conveyance  would  do.  But  In  the  event 
of  any  chuige  being  made  by  the  final  decree 
In  the  deeUbon  of  the  cause,  the  corporation 


shall  be  bound  to  pay  the  additional  sum  as- 
sessed, or  be  entitled  to  recover  back  the  sor- 
plus  paid,  as  the  case  may  be." 

This  article  clearly  contemplates  that  a 
corporation,  plaintiff  In  an  expropriation 
case,  may  appeal  and  obtain  a  review  of 
the  judgment  of  the  trial  court  quoad  tha 
amount  awarded,  notwithstanding  that  it 
pays  or  deposits  such  amount  and  takes  pos- 
session of  the  ex[H*opriated  property.  It  Is 
true  that  article  2836  e^ressly  provides  that 
the  owner  may  set  up  a  special  plea  asserting 
that  the  quantity  of  land  sought  to  be  expro- 
priated exceeds  that  which  is  reasonably  nec- 
essary, and  that  the  conclaslon  reached  by  the 
jury  on  that  issue  Is  "always  subject  to  the 
decision  of  the  Supreme  Court  on  appeal,"  and 
that  article  2687  provides  that  graveyards,  the 
dwelling  house,  yard,  garden,  etc.,  shall  not 
be  expropriated  unless  the  jury  find  that  the 
line  of  the  proposed  improvonent  cannot  be 
diverted  wltiwut  great  loss  or  Inconvenience, 
and  It  may  well  be  that  the  defendants, 
in  such  cases,  would  be  entitied  to  suspen- 
sive appeals,  since,  as  the  counsel  for  the 
defaidant  now  before  the  court  justly  ob- 
serves, the  two  articles  last  mentioned  fol- 
low the  .other  and  deal  with  distinct  phases 
of  the  subject  This  view  of  the  matter, 
however,  though  possibly  modifying  article 
■2684  to  the  extent  of  providing  suspensive 
appeals  In  certain  cases,  does  not  r^ieal 
or  abn^ate  the  provisions  of  tiiat  article 
whereunder,  in  any  case,  the  plaintiff  cor- 
poration may  appeal  quoad  the  amount  of 
the  award,  even  though  it  pay  or  d^KMlt 
such  amount 

The  motion  to  dismiss  li  tiieref  ore  denied. 


ai6  La.) 
No.  16361. 

TALIATEBRO  et  ox.  v.  TIOKBBXmO.  S.  ft 

P.  BY.  00. 
(Supreme  Court  of  Louisiana.  VA.  37,  IMS.) 

1.  Mastis  Aim  ScBVAirr — Injitst  to  Skbvaitt 

— Pboxikats  Cause. 

The  nrvant's  want  of  care  was  not  the 
pnoiiaate  cause  of  death.  He  attempted  to  per- 
form tile  duty  In  the  mode  usnid  among  railroad 
onployte  in  runnJng  a  freight  train. 

2.  Same — ^Evidenck. 

The  rule  of  the  company  did  not  require  the 
flagman  to  remain  In  the  c^kknm  of  the  last 
car  while  tiie  train  was  sttqmed  at  a  station 
and  cars  were  cut  off  to  be  left  oa  a  swltdi  on 
the  way. 
a  Same. 

The  servant  was  near  the  conductor,  under 
whose  orders  he  was,  who  gave  the  signal  from 
the  ground,  where  he  was  standhag,  to  leave  the 

Btatfon. 

4.  Same. 

He  afterwards  boarded  the  train,  climbed 
to  the  top,  and  walked  on  the  moving  t^n  to=- 
ward  the  caboose,  and  In  the  opposite  direction 
of  the  telltale  warning  and  the  headway  bridge 
the  train  was  fast  approaching. 

5.  Saue. 

He  was  killed  under  the  bridge.  His  head 
struck  a  beam  of  the  lower  pert  at  the  roof  of 
the  bridge,  and  thereon  left  an  imprint  Fron 
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the  top  of  tibe  bridge  on  which  he  was  walking 
to  the  nnd^  side  of  the  bridge  above  him,  there 
wai  not  clearanoe  enongh.  and  henoe  the  blow 
he  received. 

6.  8A3fB— Enowledqb  of  I>ANau. 

Beyond  mere  iofravnce,  nothins  showfl  tliat 
he  had  knowledge  of  the  height  of  the  bridge. 

7.  Same— Low  Bbidoe— Telltau  Siohals. 

There  was  a  telltale  signal  at  the  required 
diatance  from  the  bridge  to  warn  employ^ 
walking  on  the  train  to  stoop  down.  The  pro- 
visions ot  Act  No.  39,  p.  61,  of  18S2,  roQiures 
that  telltale  signals  shall  hang  low  mough  to 
touch  persons  on  top  of  the  cndlnary  box  air, 
and  should  be  pat  ap  in  such  a  way  as  to  be 
ample  warning. 
&  Same — Bvidencx. 

The  testimony  does  not  lead  to  the  inference 
that  the  telltales  were  low  enough,  and  the 
ample  warning  intended  by  the  statute.  A 
measurement  of  the  height  of  the  average  car, 
considered  in  oonnection  with  the  Iwight  of  the 
deceased,  shows  that  he  conld  pass  inthont  re- 
ceiving the  intended  touch  &om  the  cords  of 
the  telltales.  The  telltale  si^ai  was  too  high 
and  the  bridge  too  low  for  him  to  pass  without 
casualty. 

9.  SaHB— CONTBIBtlTOBr  Neouoence. 

No  reasonable  inference  shows  that  he  was 
killed,  otberwise  than  by  the  collision  before 
stated.  The  contributory  negligence  charged 
was  not  shown. 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  WMwter;  Jobn  Thomas  WaO^ina, 
Judge. 

Action  by  Charles  Taliaferro  and  wife 
against  the  yicksborg,  Shreveport  ft  Pacific 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Modified. 

Rehearing  denied  November  20,  1905. 

Stubbs  A  Russell  (Roberts  &  Roberts,  of 
counsel),  for  appellant  I^nn  Kyle-Watklns, 
ft>r  appellees. 

BRBAUX,  C.  J.  Plaintiffs  sued  for  f25,- 
000  damages  on  account  of  the  death  of 
their  son,  which  occurred  whilst  at  work  for 
the  defendant  company. 

He  was  a  fiagman,  second  In  rank  to  the 
conductor  or  a  caboose  brakeman.  on  a 
freight  train  running  from  Vlcksburg  to 
Shreveport  He  was  Instantly  killed  at 
about  6  o'clock,  on  the  morning  of  July  12, 
1903,  at  Sibley,  the  name  of  one  of  the 
stations  of  this  road. 

The  train,  consisting  of  28  cars,  had  stop- 
ped at  this  station,  and  upon  Its  leaving  the 
place  the  young  man,  aged  about  25  years, 
met  his  death.  While  at  Sibley  6  of  the  cars 
were  cut  off  and  left  there.  Of  the  remain- 
ing 22  cars,  taking  them  In  reverse  order, 
there  was,  In  the  first  place,  the  caboose,  and 
Immediately  ahead  there  was  an  engine  with- 
out  steam,  "dead,"  carried  as  freight,  and 
the  remaining  were  box  cars,  refrigerator 
cars,  and  flat  cars  of  the  train  on  the  loco- 
motive In  front  These  cars  are  all  number- 
ed, and  at  their  destination  the  height  of  six 
of  the  Dumber  was  taken.  They  were  six 
cars  in  the  rear,  or  near  the  rear,  of  the  train. 

The  mmber  of  these  cars  which  passed 


over  the  deceased  is  fixed  by  one  of  the 
witnesses  at  10. 

Just  as  the  train  left  the  station  the  de- 
ceased was  seen  standing  on  the  ground 
at  the  switch  west  of  Sibley.  The  conductor 
was  a  short  distance  on  his  left  The  latter 
started  ba(±  toward  the  caboose.  The  de- 
ceased was  not  again  seen  by  any  of  the  crew 
of  the  train  nntll  the  conductor  saw  the  body, 
over  which  the  cars  had  Just  passed. 

The  hotel  keeper  at  Sibley  was  looking 
at  the  train  as  it  was  moving  out  on  the 
morning  in  question.  He  saw  the  dec^ised 
walldng  on  the  roof  of  one  of  the  cars,  toward 
the  caboose,  fadug  the  east  on  the  train 
going  west  He  was,  this  witness  thought, 
on  about  the  second  car  of  the  train— 1.  e. 
second  car  from  the  locomotive— and  had 
about  20  cars  to  walk  over  to  get  to  the  ca- 
boose. He  was,  at  this  time,  about  100  yards 
from  the  telltale  guard,  to  which  we  will 
specially  refer  in  a  moment  The  train  was 
under  full  headway  and  the  deceased  was 
walking  at  a  moderate  gait 

The  postmaster  at  the  station  also  saw 
blm  walking  on  top  of  the  train  facing  the 
east,  walking  toward  the  caboose,  and  he 
was  then  only  a  few  feet  from  bridge 
— some  20  or  80  feet 

-  The  mangled  body  was,  after  the  accident, 
found  on  the  ground  a  short  distance  be- 
yond and  west  of  the  bridge.  This  Is  an 
overhead  bridge  for  pedestrians  and  carts 
and  carriages,  over  a  cut  about  200  yards 
west  of  the  station. 

On  the  bridge,  east  of  It,  there  Is  what  Is 
known  as  a  telltale  signal  at  a  distance  of 
218  feet  from  the  outer  edge  of  the  bridge. 

The  height  of  the  bridge  from  the  ball  of  the 
rail  to  the  beam  of  the  bridge — In  other  words, 
the  (bearing  space— gives  rise  to  one  of  the 
issues;  also  the  height  of  the  telltale  above 
the  top  of  the  cars.  Plaintiff  says  that  the 
bridge  was  too  low  and  the  telltale  signal 
too  high.  This  is  In  part  controverted  by 
defendant  Plaintiffs  measurement  of  the 
telltales  Is,  from  the  ball  of  the  rail  to  the 
lowest  rope,  18  feet  and  1  Inch,  and  the  bridge 
17  feet  and  10  Inches,  while  defendants  do  not 
contest  plaintiffs'  measurement  Of  the  tell 
tale  measurement,  as  made  a  short  time  after 
the  accident,  th^  assert  however,  and  this 
is  borne  out  by  the  testimony,  that  some 
time  prior  to  the  measurement,  bnt  after  the 
accident,  some  grading  was  done  at  and 
near  the  place  and  the  track  lowrared,  leav- 
ing the  telltale  higher  from  the  rails  before 
plaintiffs  measured  than  it  was  at  the  date 
of  the  accident  The  difference  was  three- 
quarters  of  an  inch. 

With  reference  to  the  duties  of  the  rear 
brakeman,  defendant's  contention  is  that  the 
deceased  was  not  where  he  should  have 
been,  that  he  was  charged  with  the  duty  of 
protecting  the  rear  of  the  train,  and  that 
he  should  have  been  in  the  cupola  or  look.- 
oat  on  the  caboossw 
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It  is  proper  we  sbonld  state  that  the  de- 
ceased wa«  a  bright,  iDtelllgent  young  man, 
who  had  been  several  years  In  defendant's 
^lerrlce  and  had  full  knowledge  of  all  the 
dntlea  Incumbent  upon  him.  It  Is  said  that 
he  looked  forward  to  promotion  in  railroad 

MTTlce. 

Upon  these  Issues  the  case  went  to  trial 
and  resulted  In  a  rerdlct  for  the  plaintiff  in 
the  snm  of  $15,000. 

It  is  reasonable  to  Infer  that  the  deceased 
lort  his  life  by  the  blow  he  must  have  re- 
ceived Immediately  after  the  car  on  which  he 
was  walking  came  to  the  bridge.  His  death 
cannot  be  accounted  for  In  any  other  way. 
The  Imprint  fonnd  on  one  of  the  pieces  of 
timber  of  the  bridge  leads  to  that  Inference. 
Besides  tbe  blood  stains  on  some  of  the  cars 
and  his  torn  dothbif  strongly  sr^tport  that 
theory. 

Tb»  steps  Jnat  preceding  the  accident  re- 
quire special  attention.  He  was  standing 
west  of  the  conductor,  within  easy  speaking 
distance^  He  gave  the  order  to  start  Then 
It  waa  that  tbe  conductor  left,  walked  to 
the  train,  and  found  no  difficulty  in  boarding 
the  caboose- 

The  deceased,  a  younger  man,  active  and 
nimble,  walked  to  one  of  the  first  cars,  board- 
ed It,  climbed  to  the  roof,  and  stepped  toward 
the  caboose.  Had  the  fall  been  traced  directly 
to  a  misstep,  it  would  l>e  different.  Tbe  mere 
act  of  boarding  the  train,  as  he  did,  and 
walking  toward  tbe  rear  car,  In  the  eye  of 
a  railroad  employe,  is  not  considered  an  im- 
prudence. It  was  not  conduct  la  itself  con- 
sidered very  dangerous,  particularly  by  those 
upon  whom  It  devolves  to  direct  the  course 
of  long,  heavy  freight  trains. 

He  was  not  In  his  place  of  dnty  Is  char- 
ged by  the  employer.  He  should,  according  to 
defendant,  have  been  In  tbe  caboose,  or  near 
It  We  do  not  so  understand;  besides.  It 
must  be  difficult  for  a  young  man,  full  of  life 
on  a  bright  morning,  to  remain  In  his  caboose 
and  on  tbe  top  of  the  cars  dnrli^  the  time 
that  a  train  is  stopped  and  part  of  tbe  cars 
are  taken  out  from  tbe  train.  We  have  not 
fonnd  that  be  was  at  fault  in  stepping  down 
to  the  gronnd. 

The  conductor,  as  we  understand,  In  charge 
of  the  train  and  in  command  of  his  subordi- 
nates, did  not  seem  to  tblnk  at  the  time  that 
be  was  violating  any  rule  of  tbe  company. 
We  think  tbla  rule  applied  to  a  running  train, 
and  not  to  a  train  at  a  station  white  can 
are  being  cut  off  to  be  left  there.  The  dnty 
of  a  flagman  on  a  running  train  Is  in  tbe 
caboose.  But  where  the  train  la  not  in  mo- 
tion, and  it  Is  broken  to  take  cars  from  it, 
we  do  not  understand  that  necessarily  his 
place  Is  in  the  narrow  and  peculiarly  shaped 
CTpoIa  of  the  caboose. 

We  pass  to  tbe  quMtlon  of  knowledge  tha 
young  man  may  have  had  of  the  bridge  in 
question.  If  there  was  danger,  the  young 
man  should  have  been  on  his  guard  it  Is 
OTSed.  This  may  be  true  as  relates  to  the 


bridge.  We  are  not  Inclined  to  the  view  that 
the  question  must  be  considered  as  if  he  bad 
known  all  about  tbe  telltales  or  the  height  of 
the  bridge. 

The  lawmaking  power  exacts  tliese  bridge 
warnings.  They  should  be  so  low  as  to  ab- 
solutely touch  the  head  or  body  of  any  train 
hand  In  ample  time  to  notify  him  of  fals 
near  approacli  to  tbe  bridge,  and  enable 
him  to  take  the  necessary  precautionary 
means  to  avoid  the  possibility  of  injury. 

In  other  words.  It  Is  Intended  as  notice 
that  there  is  danger  ahead.  If  any  one  stand- 
ing on  the  top  of  the  train  does  not  lower 
his  head  and  body. 

This  law  is  impemtlTe  in  terms  and  should 
be  complied  with.  Tor  that  reason  it  pre- 
sents die  serious  issue  of  the  case. 

It  does  not  occur  to  ns  tiist  there  was 
no  necessity  of  a  bridge  warning.  The 
mere  fact  that  defendant  placed  a  telltale 
as  it  did  gives  rise  to  the  inference  that 
generally  the  bridge  could  not  be  passed 
without  danger  of  coming  in  contact  with 
its  lower  beam ;  that  stooping  was,  in  most 
instances,  absolutely  necessary. 

A  warning  having  been  erected,  it  should 
have  been  possible,  without  great  difficulty, 
to  prove  that  It  was  ample.  It  is  known 
titiat  cars  are  of  different  height  Cars  of 
dlffsrent  hal^t  we  believe,  if  anyttilng, 
teoA  to  Increase  the  danger.  They  range 
in  height  from  12  to  18  feet  The  height 
of  the  deceased  iras  5  feet  and  8  Inches. 

A  witness  for  defendant  testlfled,  as  re- 
lates to  measurement: 

"A.  17  feet  9%  inches  to  the  telltale,  and  17 
feet  10  inches  to  the  gnard  of  the  bridge." 

The  measurement  of  six  of  the  box  cars 
of  the  train,  those  box  cars  nearest  the 
caboose,  In  the  rear,  shows  that  they  were 
over  12  feet  In  height  except  one,  which 
was  Just  12  feet  and  a  man  standing  on 
either  of  five  of  these  cars  could  have  been 
touched  by  the  telltale  cords;  not,  however, 
a  man  standing  on  the  sixth  car,  measuring 
12  feet  In  height  There  were  a  number 
of  other  cars  not  measured.  Why  not  meas- 
ured is  not  stoted  In  tbe  testimony.  Tbe 
witness  by  whom  the  measurement  was 
made  said  that  the  average  height  was  12 
feet 

This  is  the  testimony  of  defendant  That 
of  plalntifts  shows  a  different  result  and 
that  a  larger  number  of  cars  than  shown 
by  plaintiffs  would  pass  under  the  strings 
of  the  telltale  with  a  man  standing  In 
height  0  feet  8  inches. 

Boarding  the  train  before  It  was  under 
full  headway,  at  any  car  to  which  the  flag- 
man comes,  seems  to  be  a  habit  vrlth  the 
employes  on  freight  trains.  It  would  be 
safer,  pertiaps,  to  be  more  deliberate,  and 
not  to  climb  up  on  the  side  of  the  car  to 
the  roof.  We  are  not  directly  dealing  with 
that  question.  Walking  on  the  roof  Is  per- 
not  the  safest  thing  to  do.    It  is 
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generally  done,  and  la  sanctioned  by  the 
requirement  of  the  aerrlce.  To  protect  these 
employSa  to  the  »tent  possible,  telltales 
have  been  devised.  If  they  are  Insufficient 
to  alEord  protection,  a  responsibility  may 
arise,  for  which  the  defendant  Is  liable,  un- 
less there  was  contributory  negligence  on 
the  part  of  the  workman  Injured  or  de- 
itroyed. 

Natarally,  from  the  vlewyolnt  of  the 
plaintiff,  It  appears  to  the  former  that  the 
deceased  was  near  the  front  of  the  train 
when  he  was  killed ;  on  the  other  hand, 
plalntlfTs  learned  counsel  argrne  that  he 
was  about  the  eighth  or  ninth  car  from  tbe 
rear  of  the  train.  There  la  testimony  sus- 
taining each  theory.  If  he  was  near  tbe 
front,  and  It  be  tme,  as  testified  by  one  of 
defendant's  witnesses,  that  the  average 
height  of  the  cars  is  12  feet,  then  It  la 
reasonably  probable  that  the  deceased  was 
not  touched  by  the  hanging  ropes  of  the 
telltale. 

If  he  was  walking  near  the  rear  end, 
the  chances  were  about  equal  to  one  that 
he  was  touched  by  the  cords  to  five  that  he 
was  not.  We  are  not  inclined  to  the  view 
that  he  was  near  the  caboose  In  the  rear. 

At  the  moment  that  the  signal  was  given 
to  move  on,  the  deceased  and  the  conductor, 
in  easy  talking  distance  of  each  other,  were 
near  the  switch  in  front;  at  any  rate,  no 
great  distance  from  the  front.  The  conductor 
repaired  to  the  rear.  He  did  not  afterward 
notice  the  deceased,  who  stepped  in  the 
direction  of  the  train,  and  In  all  probability 
boarded  It,  on  coming  up.  This  would  not 
place  him  much  of  a  distance  from  the 
front,  as  we  do  not  understand  that  juat 
then  the  cars  were  moving  at  a  rapid  rate 
of  speed,  and  In  all  probability  not  many 
cars  had  passed  him. 

The  accident,  as  It  occurred,  tends  to  give 
rise  to  the  thought  that  he  had  not  received 
warning. 


It  Is  not  at  all  probable  that,  bad  he  been 
touched  by  the  cords,  he  would  have  omitted 
to  stoop  on  arriving  at  the  bridge.  All 
agree  that  he  was  a  bright,  intelllgoit,  good 
railroad  man,  thoroughly  familiar  vritta  tbe 
details  of  hla  occupation.  It  is  not  to  be, 
for  an  instant,  presumed  that  h«  would  have 
neglected  to  heed  the  warning. 

Having  conaldered  tbe  telltale,  we  pass 
to  tbe  bridge. 

The  deceased  habitually  went  through 
this  bridge.  Does  it  follow  that  be  knew 
its  height  and  the  danger?  We  are  not 
aware  that  be  ever  passed  It  on  one  of  the 
cars,  tbe  top  of  wblch  would  have  broui^t 
him  In  contact  with  the  lower  root  beaoui 
of  this  bridge. 

Hla  place  was  In  tbe  lookout  while  tbe 
train  waa  running;  hla  duty  being  to  keq» 
hla  eyes  on  the  running  train.  It  did  not 
specially  devolve  npon  falm  to  notice  tbe 
height  of  tbe  bridges.  He  bad  tbe  right 
to  aasnme  that  they  were  above  the  danger 
line,  In  the  abaence  of  observation  1^  him- 
self or  notice  to  the  conb«ry.  The  notice 
was  not  i^ven,  so  far  as  the  record  dls> 
closes,  and  we  do  not  know  that  he  had 
ever  observed  the  height  ot  the  bridge. 

A  persisting  thought  arises:  If  the  tell- 
tale warning  had  been  lower,  or  the  bridge 
higher,  the  deceased  might  not  have  lost 
his  life. 

We  are  constrained,  we  think,  In  our 
view  of  tbe  evidence  and  the  law,  to  affirm 
the  Judgment,  except  as  relates  to  the 
amoimt  wfaldi,  In  view  of  amounts  hereto- 
fore allowed,  should  be  limited  to  $S|,000. 

It  is  tberefbre  ordered,  adjudged,  and 
decreed  that  the  Judgment  Is  amended  by 
reducing  the  amount  from  $15,000  to  16,000^ 
with  legal  Interest  on  ttls  amount  as  hwe- 
tofore  fixed  In  tbe  district  court 

Plalntur  to  pay  costs  of  appeaL 

FBOyORFT,  J.,  dissents. 
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aiSLa.) 
No.  18*721. 

MABTBL  rt  al.  t.  XDNNINOa-HBTWOOD 
OIL  SYNDICATE. 
In  re  MARTBL  et  al. 
(BnpniM  Oonrt  of  Loulafana.  June  80,  190B.) 
^QUESTBATIOir  —  Pbockbdinos  aiteb  Judg- 

HBHT. 

Relatonr  bronght  roit  to  recorer  one-fifth  of 
a  tract  of  land,  together  wltb  one-fifth  of  the 
(nl  piodnced  by  certain  wdla  thereon.  They 
accompanied  their  loit  by  a  aegnestration  of 
the  entire  output  of  oil.  Thereupon  the  parties 
agreed  that  the  net  proceeda  of  one-fifth  of  the 
ou  should  be  dejtosited  in  bonk  subject  to  the 
event  of  the  anit,  and  the  remainder  be  released 
from  the  sequestration.  The  court  decided  in 
favor  of  relators,  but  decided  that  the  seques- 
tered oil  should  not  be  delivered  to  relators 
until  they  had  reimbursed  the  expense  of  pro- 
ducing same.  The  judgment  having  become 
final,  the  relators  filed  a  [letltion  in  the  same 
suit,  asking  that  the  total  output  of  oil  be  se- 
questered. Seld,  the  snit  having  been  closed 
by  final  Jndgmwt.  no  further  proceedings  could 
be  had  Id  it,  excq>t  such  as  might  be  required 
for  the  execution  of  the  judgment;  that  the 
remedy  of  relators,  if  they  and  their  co-tfWnwrs 
conid  not  agree  as  to  the  disposition  of  the 

{property,  was  a  suit  tn  partition,  accompanied, 
f  need  were,  by  a  Beqnestnitfon  paidoite  Ute. 
(Syllabos  by  the  Oonrt) 

Application  by  3.  Sully  Hartel  and  others 
for  writs  of  certiorari  and  maDdamiu  against 
the  Jenninga-Herwood  Oil  Syndicate.  Wiita 
rcfiiSGd- 

See  38  South.  258.  612. 

D.  Cattery  &  Son  and  J.  BnUy  Martel,  for 
relator.  Baapondent  Jndf^  vn  ae. 

PROVOSTT,  J.  The  relators,  J.  Sully 
Martel  and  others,  brought  snlt  claiming  to 
be  the  ownen  of  and  to  be  entitled  to  the 
poaseeslon  of.  one-fifth,  undivided,  of  a  cer- 
tain tract  of  land,  and  of  all  the  oil  the  land 
had  thovtofwe  produced  or  would  thereafter 
produce  from  certain  wells  driven  on  it  by 
defendant,  and  they  prayed  that  a  certain 
lease  which  defendant  pretended  to  hold  to 
the  said  land  be  annulled  In  so  far  as  said 
one-flfth  was  concerned,  and  that  they  be  rec- 
ognized as  owners  of  and  be  placed  In  posses- 
sion of  said  one-fifth  of  said  lands  and  oil. 
They  prayed,  further,  that  one-flfth  of  the  oil 
theretofore  produced  by  said  land,  or  that 
might  thereafter  be  produced  by  It,  be  judi- 
cially sequestered. 

The  court  granted  an  order  of  sequestration 
accordingly,  and  thereupon  the  parties  en- 
tered Into  the  following  agreement : 

"J.  Snlly  Martel  et  al.  v.  Jennings-Heywood 
Oil  Syndicate  et  al.   No.  1,7^  18th  Dlst 
Court,  Acadia  Parish,  La. 
*'In  the  alMve  numbered  and  entitled  cause 
a  writ  of  judicial  segnestration  Issued,  where- 
under  the  raodnct  of  certain  oU  wells  has  been 
seized,  and  an  application  having  been  made 
by  the  defendant  to  dissolve  said  sequestration 
on  bond,  it  is  now  agreed,  to  obviate  bonding 
and  further  ewipllcanons  under  the  writ,  that 
one*fifth  of  the  net  proceeds  of  the  product  at 
the  said  oil  welts  shsill  be  deposited  In  the  Bank 
of  Acadia,  at  Crowley,  to  await  the  final  de- 
89  SO.— 28^ 


termination  of  this  cause ;  and  said  net  amount 
shall  be  arrived  at  by  deducting  one-fifth  of  the 
actual  and  necessary  operating  expenses  fraa 
onefifth  of  the  gross  proceeds  of  the  nrodnce 
of  said  wells. 

"It  is  further  agreed  that  all  parties  hereto 
may,  at  their  own  expenses,  appoint  represent- 
atives to  keep  check  and  account  of  the  oU  pro- 
duced as  aforesaid,  and  such  representatives 
shall  have  every  facility  extended  tbem  of  ex- 
amining Into  the  output  of  the  well  and  the 
sale  of  oil  thawtrom,  and  they  shall  have  ac- 
cess to  all  books,  diecks,  papers,  and  memoran- 
da bearing  upon  and  affecraig  said  production 
and  sales. 

"It  is  further  agreed  that  all  parties  hereto 
■hall  have  the.  right  of  providing  private  locks 
and  keys  for  all  gate  valves  on  all  pipe  lines, 
tanks,  etc,  and  that  when  any  oil  Is  to  be 
gauged  the  producer  shall  give  notice  to  the 
opiMslte  parties  herein  represented,  who  shall 
have  tie  i^ght  to  be  present  when  the. gauging 
Is  done,  each  party  to  be  furnished  with  gauge 
tickets,  showing  correct  and  accurate  gauges, 
same  to  be  duly  signed  by  the  representatives 
of  the  parties  nereto. 

These  provisions  regarding  gauging,  Inspec- 
tion, etc,  are  to  apply  to  plaintiffs  and  the 
several  defendants  solely,  and  are  not  intended 
to  include  the  defendant  inter  sese. 

"It  Is  further  agreed  that  the  failure  of  one 
of  the  parties  defendant  to  comply  with  his 
agreement  shall  not  operate  as  a  forfeiture  to 
tiie  others. 

"Done  and  stened  in  duplicate,  with  reserva- 
tfou  of  all  1ml  rtofats,  at  Crowley,  La.,  this 
2Sth  day  of  July.  I90a" 

The  trial  court  decided  the  case  against 
relators  and  dissolved  the  sequestration.  On 
appeal,  this  court  decided  In  favor  of  relators 
and  reinstated  the  sequestration.  But  the 
court  ordered  that  the  sequestered  oil  be  not 
delivered  to  relators  until  they  had  reim- 
bursed to  defendant  the  expenses  of  produ- 
cing it   38  South.  612. 

From  the  moment  this  Judgment  became 
final  the  situation  was  that  the  relators 
were  the  judicially  recognized  owners  of  the 
land  In  question,  and  of  the  oil  it  was  pro- 
ducing, In  IndlvisloD  with  the  defendant,  and 
entitled  to  bold  possession  of  it  Jointly  with 
defendant;  and  the  situation  was  that,  if 
the  co-owners  could  not  agree  for  the  man- 
agement of  the  property,  they  bed  but  one 
thing  to  do,  and  that  was  to  proceed  to  a 
partition,  and.  If  need  be,  have  the  property 
administered  by  the  court  pending  the  parti- 
tion proceedings. 

Instead  of  bringing  a  suit  for  partttion^ 
the  relators  applied  for  a  writ  of  possession, 
asking  the  court  to  place  them  In  iM>ss^ton 
of  the  land  and  of  the  oil  theretofore  seques- 
tered. The  trial  court  refused,  and  there- 
upon relators  applied  to  this  court  for  a  man- 
damus. This  court  refused  the  mandamus, 
saying  that  an  owner  In  Indlvlslon  must 
possess  Jointly  with  bis  co-owners,  and  can- 
not have  possession  of  any  q>eclflc  part  of 
the  property,  and  that  the  sequestered  oil 
could  not  be  delivered  to  relators  until  the 
ex[>en8es  of  producing  It  had  been  paid,  such 
having  been  the  decree  of  this  court  How- 
ever, as  the  quantity  of  the  sequestered  oil 
appeared  to  be  greatly  In  excess  of  any 
amount  that  might  be  needed  for  securing  the 
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relmbtirsement  of  the  expenses  Incurred  by 
defendants  In  producing  It,  this  court  added 
that,  InaBmach  as  the  sequestration  was  not 
one  of  right,  but  merely  of  discretion — n 
mere  judicial  sequestration — the  trial  court 
might,  if  it  so  desired,  reduce  the  amount 
thereof;  that  Is  to  say,  release  part  of  the 
sequestered  oil. 

Thereupon  the  relators  applied  for  the 
sequestration  of  the  entire  oil  that  was  be- 
ing produced  on  the  land.  This  application 
they  made,  not  as  a  new  suit,  but  as  an  in- 
cident to  the  suit  that  had  been  terminated 
by  final  Judgment  The  Judge  having  re- 
fused the  request,  relatora  now.  In  the  prea* 
ent  proceeding,  a^ln  i^ly  to  this  eonrt  for 
a  mandamus. 

They  argue  that,  Inasmuch  as  It  la  not 
possible  to  sequestw  one  undlrlded  fifth  of 
the  oil  Uie  whole  of  it  must  be  sequestered. 
The  answer  la,  In  the  first  place,  that  t£e 
reopening  of  the  terminated  and  closed  suit 
Is  not  tte  proper  proceeding  for  ttw  relief  of 
tlw  relators;  that  no  proceedings  can  be  had 
In  said  suit,  except  anch  as  may  be  neoea* 
aary  f ot  the  execution  of  tlw  Judgment ;  that 
the  relators,  being  co-owners  of  the  ivopoiy, 
are  co-owners  of  all  Hu  oil  it  is  producing, 
and  as  such  are  aa  much  oitltled  to  the 
actual  poaaesBlon  of  Qie  oil  aa  the  defendants 
are;  and  If  the  defendants  refuse  to  recog- 
nise such  rights,  aa  now  finally  recognized 
by  the  Judgment  of  Ola  court,  the  relatora 
have  their  remedy.  Hie  remedy  of  the  re- 
lators is  a  suit  in  partition,  and,  if  need  be.  a 
sequestration  of  the  property  as  an  Incident 
to  the  partition.  The  answer  is,  in  the  sec- 
ond place — as  the  learned  Judge  a  quo  very 
well  obswred — that  If  this  oil  was  not 
originally  so  divisible  by  nature  that  one- 
fifth  of  It  could  be  seized.  Just  as  one-fifth  of 
a  sum  of  money  may  be  seized,  that  the  re- 
lators made  it  so  by  their  agreement,  tran- 
scribed above,  whereby  they  expressly  con- 
sented that  It  be  so  divided. 

The  situation,  then,  is  that  all  the  oil 
sequestered  up  to  the  termination  of  the  suit 
remains  in  gremio  to  answer  for  the 

expenses  of  producing  It,  unless  the  Judges 
finding  the  quantity  too  great,  concludes  to 
direct  the  sheriff  to  deliver  part  of  It  to  the 
relators;  that  any  oil  that  has  been  seques- 
tered since  the  Judgment  of  this  court 
terminated  the  suit,  and  with  it  the  life  of 
the  writ  of  sequestration,  has  been  thus  se- 
questered under  a  defunct  suit,  and  must  be 
delivered  to  the  relators ;  and,  finally,  that 
the  relators'  right  to  the  property  and  to  the 
oil  It  iB  producing,  and  to  the  possession  of 
both,  is  of  the  same  dignity  as  that  of  the  de- 
fendant, and,  if  denied.  Is  subject  to  be  en- 
forced by  appropriate  remedies,  but  that  this 
must  be  by  some  new  suit,  and  not  by  an 
attempted  prolongation  of  the  terminated 
suit 

Writs  refused. 


No.  16,848. 
STATE  T.  ZUMMO. 
Ex  parte  ZUMMO. 
(Snprsm*  Court  of  Looisiana.  Oct  28,  1905.) 

1.  ECabbab  0(MiFu»--BsrnBAL  or  Baix^-HRb- 
vnw. 

The  Sapreme  Court  will  interfere  when  the 
criminal  court  has  refused  to  admit  a  defendant 
to  ball  wily  In  case  It  be  evident  tiiat  a  preju- 
dicial error  has  been  committed. 

2.  Same— Obounds  or  DarsMSB. 

Grounds  of  defense  are  confined  to  the 
trial.  They  are  not  ccmtrolUng  or  concloaive, 
one  way  or  the  other,  in  conriderlng  questions 
wliich  may  arise  prior  to  trlaL 
(Syliabufl  by  the  Court.) 

Application  of  Vlto  Znmmo  for  writ  of 
habeas  corpus.  Denied. 

Chandler  Clttnoit  Lusenberg,  for  appli- 
cant 

BBBAUX,  a  J.  The  defendant  aska  to  be 
-  raleaaed  on  ball.  He  la  charged  witli  taaring 
taken'  the  life  of  John  Bchanb  on  the  26th 
day  of  July,  190B. 

A  preliminary  aamtnaUon  was  held  baCore 
the  first  city  criminal  court  m  the  16th  day 
of  October,  190S)  and  defendant  waa  com- 
mltted  to  the  criminal  district  conrt  without 
the  benefit  of  baU. 

He  applied  to  the  criminal  district  court 
for  his  releaae  on  balL  The  court  rtfuaed  to 
grant  the  application. 

The  petitiim  for  the  writ  of  habeas  corpus 
la  grounded  upon  the  evidence  taken  before 
the  onnmlttlng  magistrate,  and  the  cooten- 
tlon  la  that  the  proof  of  the  crime  la  not 
evident  nor  the  i>resiinq»tion  great 

The  criminal  court  unquestionably  had 
Jurisdiction,  and  no  otha  oonit  ibould  hasten 
to  interfere. 

The  refusal  to  admit  the  defendant  to 
bail  is  prima  facie  correct,  and  should  re- 
main at  least  until  it  appears  that  it  was 
manifestly  erroneous.  The  onus  Is  with  de- 
fendant 

The  case  is  following  the  usual  course, 
and  no  unusual  delay  Is  urged. 

Those  authorized  to  weigh  this  evidence, 
and  upon  whom  the  responalbllllT  rests  to 
act  upon  the  accusation,  will  doubtless  act 
as  promptly  as  jmssible  and  Judiciously. 

We  have  considered  the  courts  refusal 
alone.  The  Judge  of  the  trial  court  is  In  a 
position  to  know  whether  an  Immediate  In- 
vestigation, or  one  within  reasonable  time, 
will  be  had.  The  question  to  be  then  con- 
sidered Is  separate  and  inde[>endent  of  the 
questions  which  arise  on  an  application  to 
bond.  The  defendant  will  have  ample  op- 
portunity to  present  all  questions  of  law 
which  may  enter  Into  the  nature  of  the 
crime  charged.  He  therefore  is  not  preju- 
diced In  that  respect  by  the  refusal  of  his 
application.  The  trend  of  the  decisions  be- 
ginning with  Stata  t.  McCoUcgr,  US  La.  — ^ 
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39  SonttL  81,  bas  tMen  not  to  Interim  after 
ttie  district  court  baa  acted,  nnleaa  It  clearly 
an>ears  that  tbe  dtf  endant  la  entitled  to 
balL 

We  think  we  abonld  adhere  to  these  de- 
dalona,  and  for  that  reason  the  refusal  of 
the  judge  of  the  criminal  district  court  Is 
maintained,  and  tba  defmdantfs  petition  la 
dlmmlsBcd. 


(115  La.) 

No.  16,68& 

8TATB  T.  VAIBBANE8. 

(Supteuie  Court  d  Lonlslaiia,  June  19,  1908. 
Ob  Rehearing,  Nov.  6^  1905^) 

On  Motion  to  DismiaiL 

1.  Gbiuuval  Law— Afpxal— Tiue  or  Takzho. 

Appeal  was  timely  taken  within  "contln- 
nons"  searion  of  the  conrt 

On  the  Merits. 

2.  Hoificn>n — ABeAvui  bt  "SHOonno  At.** 

The  defendant  was  prosecuted  under  sec- 
tion 792  of  the  Revised  Statutes,  which  de- 
nounced "ihootinjr  at." 

The  court  heretofore  decided  that  "sbootinv 
at"  ia  a  complete  crime  in  itself-  State  v. 
BnOy,  2  South.  SB6,  89  I«.  Ann.  68a  That 
decision  is  affirmed. 

3.  STATUTE8 — COWBTBUOTlOy — ^POWEB  Ot  IM- 
XaLaTUBB. 

Tlie  court  looks  into  the  propriety  of  a 
penal  statute  to  ascertain  whether  it  falls  with- 
in the  power  of  the  LeglBlature.  Amending 
Act  No.  69.  p.  98,  of  18W,  (alls  wlthfai  tbat 
power  and  is  not  void. 
(Byllabos  by  tbs  Court.) 

Appeal  from  BIghtb  Judicial  District 
Court,  Pariah  of  Catahonla;  David  Newton 
Thompson.  Judge. 

C  W.  Fairbanks  was  omvlcted  of  crlm^ 
and  appeals.  Aflbmed. 

See  88  South.  889. 

Dais  &  Dal^  for  appellant.  Walter 
Union,  Atty.  Qen.,  and  Riley  Joseph  Wilson. 
Dist.  Atty.  (Lewla  Onion,  of  counsel),  for 
the  State. 

On  Motion  to  Dlamlaa. 

PER  CURIAM.  Tbe  Attom«y  General, 
setting  forth  conectly  that  the  appeal  was 
taken  on  tbe  Sd  day  of  May,  1906.  wbilat  the 
court  was  not  in  session,  and  that  tbe  court 
bad  adjourned  alne  die  <»i  the  29Ui  of  the 
monfli  ivecedlng,  mores  to  dismiss  the  ap- 
peal. 

The  defendant  has  three  days  within 
wbidi  to  move  fSor  an  aK>eaL  Hb  was  not 
allowed  ttw  tbne  required.  He  properly 
an>lled  for  tbe  amieal  within  the  three  days. 
Tbe  comrt,  imd»  tbe  Oonstltutlim,  Is  ordered 
to  hold  omUnuous  sessions.  The  order  of 
appeal  could  be  altered  during  its  session 
wlttiin  tbe  time  mentioned. 

It  la  for  the  purpose  of  tbe  appeti,  and  in 
order  to  leasoi  tiie  time  within  which  be  may 
a^enl,  tokoi  during  <me  of  the  days  of  the 
continuous  session. 


The  writer  at  tiie  opinion  infra  entertains 
dlfFttent  rlews  as  rdates  to  this  motion, 
and  thinks  tbat  tbe  motion  idkoaUl  always 
be  made  b^ore  adjournment 

Motion  to  dlamlss  is  OTerruled. 

On  the  Merits. 

BEEU-UX,  a  J.  The  defendant  was  indict- 
ed for  willfully  and  feloniously  maliiDg  an 
assault  upon  T.  W.  Ferrins  by  willfully  and 
feloniously  shooting  at  him  (Perrins).  The 
verdict  of  the  Jury  found  him  guilty  as  char- 
ged. He  was  sentenced  by  the  trial  Judge  to 
be  confined  at  hard  labor  in  the  state  pealten- 
tiary  for  a  period  of  seven  years. 

The  defendant  has  raised  several  ques- 
tions In  bis  defoise  before  this  conrt 

In  tbe  district  conrt  be  urged  In  bis  mo- 
tion for  a  new  trial  that  tbe  verdict  is  con- 
trary to  tbe  law  and  the  evidence;  and  an- 
other, an  Issue  of  fact  was  also  raised  in 
the  district  conrt  The  motion  was  orer- 
ruled.  It  was  not  followed  by  a  bill  of  ex- 
ception. The  record  does  not  contain  a  bill 
of  exception.  It  does  not  appear  tbat  a 
motion  to  quash  had  be^  made,  nor  that  a 
motion  In  arrest  of  Judgment  was  made.  In 
other  words,  no  wror  waa  objected  to  below. 
Then  Is  an  asslgummt  of  errors  filed  on  ap- 
peal. 

Ordinarily  an  assignment  may  be  filed  to 
direct  attention  to  some  gross  emv  com- 
mitted has  been  held.  State  v.  Sheard  and 
Smith.  3S  La.  Ann.  543. 

We  none  tbe  lees  take  up  each  point  raised 
in  tike  assignment  of  errors  for  consideration 
and  decision. 

The  first  is  tbat  tbe  Indictment  does  not 
charge  the  defendant  with  any  crime,  unless 
it  be  the  crime  of  assault  with  a  dangerona 
weapon,  denounced  by  section  798  of  tbe 
Revised  Statutes,  which  defndant  avera  is 
only  a  misdemeanor.  Tbe  defendant  en- 
counters dlfilcnlty  In  attempting  to  sustain 
this  position,  from  tbe  fact  tiut  be  was  not 
Indicted  under  that  section,  but  under  section 
792.  It  appears,  further,  that  tbe  words  of 
tiie  indictment  diarglng  tin  crime  are  the 
words  of  tbe  section.  Tbe  crime  charged  is 
felony,  and  not  a  misdemeanor,  as  urged  by 
defendant,  and  the  sentence  of  defendant  for 
UAony  was  a  1^1  seutoice  in  our  view. 

The  next  ground  of  defendant's  conten- 
tion la  that  if  "assault  by  wlUfnlly  shooting 
at"  is  one  of  the  ofFenses  denounced  In  Act 
No.  S9,  p.  93,  of  Acte  1896,  tiira  the  penal^,  ex- 
ceeding tbe  penalty  permitted  by  Act  No.  44. 
p.  87,  of  Acta  1890;  la  void. 

In  tbe  latter  tiie  penalty  Imprisonment 
"with  or  without  hard  labor"  for  not  over 
three  years;  in  the  former,  at  "bard  labor  not 
ovw  twenty  years."  Wltta  r^erence  to  tbe 
former,  it  certainly  aeons  to  be  pret^  well 
settled  that  four  crimes  an  denounced;  tbe 
first  being  assault  by  '^rillfnlly  shooting  at" 

Tbe  view  tbat  it  in  itself  constituted  a 
crime  was  clearly  expressed  in  State  v,  Brady, 
89  la.  Ann.  688,  2  South.  556,  and  that  each 
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of  tbe  other  crimes  denounced  In  tbe  statute 
after  the  dlsjanctlve  "or"  is  a  distinct  offense. 
This  has  been  the  accepted  Interpretation. 

The  statutes  contain  no  expression  which 
would  warrant  this  court  in  holding  that  the 
penalty  Is  void  In  so  far  as  it  exceeds  the 
penalty  laid  down  in  Act  44  of  1890. 

The  crime  denounced  by  section  702,  Rev. 
St,  under  Act  No.  59,  p.  03,  of  1896,  remains 
as  prevIooBly  denounced,  with  the  addition 
tliat  it  is  classed  as  a  felony  punishable  as 
before  mentioned. 

That  act  was  declared  legal  in  State  t. 
Bazile,  50  La.  Ann.  21.  23  South.  S;  and  in 
State  T.  Young.  IM  La.  208,  28  South.  084,  the 
court  said: 

"It  haa  been  held  that  an  assault  by  will- 
folly  shooting  at  and  an  assault  with  intent 
to  commit  murder,  as  denounced  in  that  sec- 
tion of  the  Revised  Statutes,  were  two  distinct 
and  separate  offenses." 

We  think  we  should  adhere  to  the  view 
before  expressed  that  the  statute  as  original- 
ly enacted  and  as  since  amended  denounces 
four  distinct;  separate,  and  complete  offenses. 

True.  It  as  been  held,  in  construing  certain 
statutes,  that  the  word  "or"  may  be  read 
"and."  We  are  of  the  opinion  that  that  may 
sometimes  readily  be  done  when  a  question 
comes  up  as  an  original  question. 

Here  the  egression  has  been  interpreted, 
and  the  court  held  that  it  was  to  be  taken  as 
writt^  without  any  change,  and  tliat  each 
phrase  denounced  a  crime,  Brady  Case, 
cited  supra. 

Our  attentiou  is  invited  by  the  learned 
counsel  to  the  marginal  notes,  among  others 
to  the  marginal  note  of  section  782,  as  fol- 
lows: "Assault  with  Intent  to  commit  mur- 
der, rape,  or  robbery."  If  we  were  to  take 
this  note  as  denoting  the  meaning  of  the  sec- 
tion, it  would  leave  no  margin  to  hold,  as 
was  decided  In  the  first  dted  case,  for  it 
directly  connects  of  the  following  crimes,  mur- 
der, rape,  or  robbery  as  an  essential  of  the 
crime,  and  that  one  of  these  crimes  should 
form  part  of  the  crime  to  be  tiharged  In  an 
Indictment 

This  note  has  not  heretofore  been  taken  as 
authority;  In  fact  rery  little  reliance  has 
heretofore  been  placed  upon  marginal  notes, 
although,  as  stated  by  learned  counsel,  they 
were  copied  in  the  Revised  Statutes  of  1870 
as  headings.  It  remains  that  they  were  con- 
sidered only  as  headings  leading  to  the  sec- 
tions, and  not  as  forming  part  of  tbe  section. 
Under  repeated  decisions,  we  take  the  sec- 
tion aa  it  reads,  and  not  the  margin. 

We  have  considered  tbe  Interesting  deci- 
si<His  upon  the  subject  and  references  to 
marginal  notes  cited  and  Quoted  by  learned 
counsel  In  hia  brief.  Although  interesting, 
the  argument  baa  not  convinced  us  that  we 
should  change  a  prior  ruling  of  this  court 
followed  by  several  decisions  having  some 
bearing  favorable  to  that  ruling.  Besides, 
we  are  confident  that  these  headings  were 
nevor  Inteided  to  do  more  than  fadUtate 


reference  to  the  tert  of  whlcli  tbc^  form  part 
only  as  headings. 

True,  "when  the  literal  expressions  of  the 
law  lead-  to  absurd,  unjust  or  Inconvenient 
consequences,  such  a  construction  should  be 
giren  to  avoid  these  consequences.**  Poane 
T.  Farrow,  9  Mart  (O.  S.)  264. 

The  intent  of  the  lawmaking  power  was  to 
class  the  crime  denounced  as  a  felony.  It 
does  not  ^  our  view,  lead  to  the  conse- 
quences urged. 

The  decision  In  Knowlton  v.  Moore,  178 
U.  S.  6S,  20  Sup.  Gt  747, 44  L.  Ed.  009,  relating 
to  marginal  notes,  and  the  quotations  In  Am. 
&  Eng.  Bncy.  of  Law.  vol.  26,  p.  630,  find 
application  where  ambiguity  exists,  and  a 
literal  interpretation  will  work  out  wronc 
and  Injustice.  This  court  heretofore  did  not 
find  that  the  proper  Interpretation  lead  to 
wrong  and  Injustice. 

The  absurdity  chained  by  defendant  is  not 
as  manifest  after  a  moment's  thought  as  it 
may  be  at  first  blush.  The  question  of  "in- 
tent" mupt  be  considered.  In  that  view  the 
crime  of  "shooting  at"  Is  not  necessarily  the 
lesser  crime.  The  crime  of  "shooting"  la 
limited  to  tbe  "Intontlon  to  kllL"  Act  No. 
44  of  189a 

Provocation,  fear  of  great  bodily  harm, 
or  some  other  cause  takes  it  out  of  the  cate- 
gory of  shooting  with  the  intention  to  mur- 
der; while  "shooting  at"  la  not  limited  or 
qualified.  It  is  the  deliberate  shooting  at  a 
person  within  shooting  distance. 

A  deliberate  act  with  evil  intent 

"Willful,"  "designed."  Indicating  a  bad  pur- 
pose, with  "evil  Intent"  (Am.  &  Hag.)  Gjc 
vol.  12,  p.  161. 

The  unlawful,  criminal  act  of  "shooting  at" 
may  be  classed  as  a  felony  by  the  lawmaking 
power.  It  is  not  a  mere  "intent"  It  is  an 
act  which  su^ests  a  deliberate  purpose  to 
take  human  life.  The  lawmaking  authority 
has  the  Inherent  power  to  prohibit  any  act  as 
a  crime.  The  court  cannot  look  further  into 
the  propriety  of  penal  statutes  than  to  as- 
certain whether  It  falls  within  the  poww  of 
the  Legislature.   Cyc.  vol.  12.  p.  186. 

Tbe  Judgment  Is  affirmed. 

On  Application  for  a  Rehearing, 

BRBAUX,  a  J.  Tlie  degree  of  malice  and 
the  nature  of  the  intent  do  not  Miter  into  tbe 

issues  of  the  case. 

The  language  of  the  statute  under  which 
the  defendant  was  Indicted  was  interpreted 
years  ago  in  the  decision  cited  in  the  opinion. 

The  lawmaking  power,  after  this  Interpre- 
tation, chose  to  Insert  this  language  literally 
in  a  statute  of  a  date  subsequent  to  the  deci- 
sion. 

It  is  not  violative  of  any  proTlaiim  of  the 
Constitution. 

Of  course,  In  every  case  of  tbe  natnie  of 
the  one  here  there  most  be  criminal  Intent 
shown. 

The  earnestness  of  learned  counsel  and 
their  elaborate  brief  have  Influenced  va  to 
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re-examine  the  case  with  care  and  atten- 
tion. 

We  left  It  satlsfled  that  the  Terdlct  ooold 
not  be  annulled  on  the  gronndfl  urged. 
AppllcatioD  for  rehearing  refused. 


(115  La.) 
'  No.  15,556. 
PABESR  V.  CBOWBLL  &  SPBNCBR 
LUMBBR  CO.,  Lhnlted. 
<Sii^Mie  Oonrt  of  Loaisiaiia.  Jane  19,  190S.) 
1.  Mastib  and  SvavANT— Injubt  to  Sebt* 

ANT— NEOLIQENCE  OT  MaSTEB. 

It  is  actionable  negligence  for  a  master  not 
to  warn  an  inexperienced  servant  of  the  dan- 
gers of  the  employment  and  Instmct  him  how  to 
avoid  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  f  814.] 

Sl  Death— DAUAaEs—MEiTTAL  SurrEEina. 

Damages  ma;  be  allowed  for  the  mental 
snfferiDgs  of  a  parent  from  the  death  of  a  child. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Death.  1 11&] 

(Syliabns  by  the  Coort) 

Appeal  from  Thirteenth  Judicial  District 
Oonrt,  Parish  of  Rapides ;  Wilbur  Flslc  BIa(±- 
man.  Judge. 

Action  by  William  T.  Parker  against  the 
Crowell  &  Spencer  Lumber  Company,  Limit- 
ed. Judgment  for  plaintlCf.  and  defendant 
appeals.  AflQrmed. 

Rehearing  denied  Movember  6,  1905. 

Andran  &  Hakenyoa  and  White,  niom- 
ton  &  ^Iloman,  for  appellant.  Hnnter  ft 
Hunter,  for  api)ellee. 

PROVOSTT,  J.  The  defendant  is  a  saw- 
mill company,  operating  a  railroad  for  haul- 
ing logs.  The  plalntUTs  son,  a  youth  lad- 
ing Ave  days  of  his  aerenteenth  year,  was 
killed  by  b^ng  run  over  by  one  of  tba  can  of 
the  d^ndant  He  was  fireman  on  me  of 
the  locomotlTea  of  the  def aidant,  and  part 
of  his  duty  was  to  act  as  awltchman ;  and  It 
was  while  acting  In  the  latter  capacity  that 
he  met  his  death.  A  car  heavily  loaded  with 
steel  rails  had  to  be  tranafOxed  from  the 
main  line  to  a  switch  track.  A  locomotive 
stood  at  each  end  of  this  car,  within  ten  feet 
One  was  the  main-tra<^  oigine.  It  could 
have  conpled  to  the  car  and  pushed  it  on 
the  switch  track  witbout  the  sllghteat  risk 
to  any  one,  and  in  two  or  three  minutes* 
time.  It  stood  there  on  the  trade  dcdng  noth- 
ing. The  other  was  the  swltch-tratft  locomo- 
tive.  Unlike  the  first,  it  could  not  have 
switched  the  car  by  pualiing  it,  but  would 
have  had  to  pull  it,  or,  in  other  words,  to 
precede  it  on  the  switch  track,  and  thus  find 
its  return  to  the  main  traidc  Intercepted  by 
the  car.  This  was  undesirable,  as  It  was 
needed  on  the  main  track.  But  the  work  of 
Bwitdiing  tblfl  car  was  more  specially  its 
own  than  that  of  the  other  locomotive. 
Nevertheless,  In  view  of  the  situation.  It 
sent  word  to  the  other,  or  so-called  main- 


track,  locomotive  to  switch  the  car.  This 
most  reasonable  request  was  refused.  Then 
the  engineer  determined  to  switch  the  car  by 
the  chain-switch  method.  This  consists  in 
connecting  the  car  and  the  locomotive  by  a 
chain  20  to  SO  feet  long,  and  throwing  the 
switch  after  the  locomotive  has  passed,  but 
in  time  for  the  car.  The  young  man  was 
directed  by  the  engineer  to  attach  this  chain, 
and  he  did.  The  chain  broke  at  the  first 
trial,  and  the  young  man  was  directed  to  tie 
the  break  for  another  trial.  This  was  done, 
and  with  betto*  success.  The  locomotive 
backed  on  past  the  switch  and  stopped,  after 
having  moved  about  80  or  00  feet  from  the 
point  of  departure.  The  car  took  the  switch. 
The  switch  track  being  but  vwy  slightly 
divergent,  the  moment  the  locomotive  be- 
came stationary  the  car  b^an  to  approach 
It,  and,  as  a  consequence,  the  chain  began 
to  slacken.  When  the  head  of  the  car  passed 
the  head  of  the  locomotive  the  chain  tighten- 
ed again,  and  continued  to  tighten  with  in- 
creasing strain  as  the  car  went  on.  Plain- 
tUTs  sou  was  between  the  chain  and  the  car, 
near  the  head  of  the  car.  When  the  car  got 
about  abreast  of  the  locomotive  the  chain 
snapped  midway.  The  witnesses  are  unable 
to  say  whether  It  was  the  sudden  taking  up 
of  the  flla(&  or  the  rebound  of  the  ends  of  the 
broken  chain  that  struck  the  young  man ;  but 
one  or  the  othw  did,  and  threw  him  under 
the  front  truck  of  the  car.  The  engineer  had 
seen  his  danger  and  had  cried  to  hlm^  to  get 
out  of  the  way,  but  apparently  he  had  not 
heard,  owing,  probably,  to  the  noise  of  the 
car  and  of  the  escaping  steam.  He  was  run 
ovw,  and  so  sevoraly  injured  that  he  expired 
almost  instantly.  He  had  been  occupying 
the  same  position  of  fireman  and  switchman 
tor  one  month,  and  during  that  time  had 
wOTked  off  and  on— not  r^larly.  He  had 
taken  the  employment  without  the  Imowl- 
edge  of  his  father.  The  latter  point,  bow- 
ever.  Is  immatolal,  In  view  of  the  fact  that 
the  father  was  absent,  and  that  the  sister 
and  brothei^ln-law  at  the  youth,  who  stood 
towards  him  in  loco  parentis,  must  have 
known  of  his  belbg  engaged  in  the  work,  and 
do  not  seem  to  have  objected. 

The  grounds  on  which  tbe  damages  are 
claimed  are  set  forth  as  follows: 

"That  the  employment  of  this  boy  by  said 
company  in  such  capacity,  and  the  handlmg  of 
this  eogtaie  by  the  train  foreman  as  above  de- 
scribed, which  caused  the  death  of  petitioner's 
son,  fumiahca  an  instance  of  gross,  criminal, 
and  willful  negligence  and  disregard  for  human 
life  which  Juiaties  a  judgment  against  said 
defendant  company  In  a  la^  amount  as  dam- 

"He  shows  that  he  was  greatly  attached  to 
his  son,  and  that  the  anguish  and  mental 
suffering  caused  him  by  the  loss  of  bis  boy 
cannot  oe  compensated  by  the  amount  sued 
for  or  any  other  amount  in  money ;  but  he 
shows  that  said  defendant  company  eboald 
suffer  to  the  amount  claimed  for  their  reckless 
disregard  of  human  life  and  for  tbeir  criminal 
negligence,  which  resulted  In  the  death  of  bis 
■  boy." 
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Defendant  contends  tbat  Inasmactt  as 
punitory  damages  cannot  be  awarded  In  a 
case  of  this  kind,  where  no  malice,  or  reck- 
lessness equivalent  to  malice,  Is  charged,  and 
Inasmuch  as  plaintiff  arers  that  his  anguish 
and  mental  suffering  at  the  loss  of  bis  son 
cannot  be  compensated  In  money,  and  inas- 
much as  these  are  the  sole  grounds  upon 
which  plaintiff  claims  damages,  the  petition 
shows  no  cause  of  action.  We  do  not  con- 
cur In  that  view.  The  petition,  taken  as  a 
whole,  alleges  that  while  no  amount  of 
money  can  compensate  plaintiff  for  the  loss 
of  his  son,  yet  that  he  has  suffered  greatly, 
and  that  for  these  sufferings,  and  also  by 
way  of  punishment,  the  defendant  should  be 
made  to  pay  him  $10,000. 

When  a  chain  switch  is  made,  the  oppor- 
tunity of  the  slackening  of  the  chain  must 
be  taken  advantage  of  for  detaclilng  the  chain ; 
otherwise,  there  Is  the  possibility  of  the 
momentum  of  the  car  being  too  great  to  be 
checked  by  the  back  pull  of  the  chain,  or  by 
the  putting  of  chocks  under  the  wheels,  and 
then,  owing  to  the  divergence  of  the  tracks, 
one  of  two  things  must  happen — either  the 
chain  must  break,  or  the  car  or  the  locomo- 
tive must  be  pulled  off  the  track.  If  the 
chain  breaks,  its  ends  are  liable  to  strike 
any  one  within  reach,  as  happened  in  this 
case.  The  proper  way  to  detach  the  chain 
1b  for  the  switchman  to  stand  on  the  foot- 
board of  the  locomotive  on  the  off  side. 
After  the  chain  Is  thus  detached,  there  is 
danger  of  its  getting  under  the  wheels  of 
the  car  and  derailing  it  The  witnesses 
agree  in  saying  that  It  Is  an  operation  re- 
quiring great  nicety  of  execution,  and  fraught 
with  danger  all  around.  So  well  recog- 
nized is  this  that  the  rules  of  railroads  pro- 
hibit It,  except  in  cases  of  necessity.  It 
seems  that,  unless  the  brakeman  Is  fore- 
warned, the  situation  ia  such  that  he  Is  more 
likely  than  not  to  put  himself  in  between  the 
chain  and  the  car,  as  ttlaintiffs  son  did. 
An  old,  experienced  engineer  testifies: 

"A  man  that  don't  understand  what  be  Is 
doing  will  invariably  get  between  tbe  chain  and 
the  car." 

The  proper  person  to  have  instructed  this 
young  man  would  hare  been  tbe  engineer 
under  whose  orders  he  was  working.  But 
he  got  none  from  him,  except  the  general  ad- 
vice to  be  careful  and  keep  out  of  danger. 
Tbe  only  Instruction  he  received  was  from 
the  woods  foreman  that  be  must  keep  out  of 
the  reach  of  tbe  chain  until  the  car  has 
stopped;  that  Is  to  say,  an  instruction  al- 
together misleading.  No  one  seems  to  have 
told  him  of  the  proper  way  to  detach  the 
chain.  We  think  he  should  have  been  warn- 
ed specifically  of  the  danger  which  be  was 
called  upon  to  encounter  and  which  proved 
fatal. 


If  the  mnater  knows  that  the  employment  la 
dangerous,  or  ought  to  know  it,  and  also  knows 
that  the  servant  Is  Ignorant  and  inexperienced 
In  tbe  employment  and  haa  no  knowledge  of  the 
dangers  incidaLt  theieto,  it  is  his  duty  to  warn 
the  servant  as  to  the  danger  and  instruct  bhn 
to  avoid  It  This  Is  an  Imperative  duty,  and  If 
the  failnre  to  perform  It  resnlta  in  Injury  the 
master  Im  liable."  A.  &  O.  Bncv.  of  L.  vol.  20, 
p.  97 ;  Lettie  Thompson,  Tutrix,  for  the  use, 
etc.  V.  N.  O.  *  Oarrollton  S.  Co.,  106  La.  52, 
82  South.  177;  Prank  Daly  v-Christ  Kiel,  106 
La.  170,  80  South.  254;  Jos.  D.  Jamca,  for  Uae, 
etc,  V.  Rapides  Lumber  Co.,  Ltd.,  00  La.  Ann. 
717.  23  South.  460.  44  L.  B.  A.  83 ;  WUliam 
Myhan  and  Wife  v.  La.  Blectrlc  Light  &  Pow- 
er Co.,  41  La.  Ann.  068,  6  Soatb.  TTO,  7  L.  R.  A- 
172,  17  Ann.  St  Bm.  486;  Stewart  T.  ft 
P.  B.  Co.,  118  U.  S2S,  97  SoutlL  120. 

From  the  fact  that  this  young  man  thns 
deliberately  or  blindly  put  talmaelf  In  this 
death  trap— did  the  vwy  thing  be  ought  not 
to  have  done— detttidant  aigoes  that  he  was 
guilty  of  contributory  negligence,  preclnd- 
ing  recoTerr;  Dot  that  fact  appears  to  w 
to  condemn  defttidant  all  the  more  strongly, 
^m  tbe  Improbability  that  the  young  man 
would  have  doiM  such  a  thing  if  he  had  been 
prop^ly  warned.  He  was  a  aenafble,  intel- 
lignit  young  man,  disposed  to  do  well,  who 
would  hardly  have  done  the  very  fliing  he 
had  been  told  not  to  do. 

Plaintiff  asks  tts  to  Increase  -tlie  amount 
of  $6,000  allowed  the  Jury;  bvt  we  see 
no  reastm  for  distorbing  Oe  verdict  Ttxa 
allowance  Is  strictly  for  the  snfleringB  of 
plaintiff.  This  iB  not  a  case  for  punitory 
damages.  Hie  negligence  was  not  of  that 
gross  character  amounting  to  malice  or  reck- 
lessness, Bla^  V.  Ballroad  Col,  10  La.  Ann. 
88,  es  Am.  Dee.  BStl;  Hamilton  v.  Ballroad 
Co..  ^  La.  Ann.  824^  8  South.  B86; 
McFee  Ballroad  Oo.  42  La.  Ann.  790,  7 
Sonth.  720.  And  no  rli^t  of  action  la  set  vp 
as  having  been  inherited  from  the  deceased. 

The  question  of  the  allowance  of  damages 
to  a  parent  for  his  mental  miffering  tram 
the  death  of  a  child  was  very  fully  consider- 
ed 1^  this  court  In  the  caee  of  Smidmakcr  v. 
Tasoo  ft  M.  y.  B.  Co.,  106  La.  Ill,  80  Sonth. 
285,  on  application  for  rehearing,  tliough  tbe 
report  of  the  case  does  not  show  It;  and  an 
amount  of  14,000  was  allowed.  The  child 
there  was  an  Infant,  and  had  been  Instantly 
killed.  The  doeely  analogous  question  of  al- 
lowing damages  for  the  mntal  suffering  of 
a  mother  who  had  been  deprived  of  the  con- 
solation of  attending  the  dying  bedside  of 
bw  son  was  very  fully  considered  In  the 
case  of  Graham  v.  Westsni  Unl<m  Tel.  Co., 
100  La.  1068,  fM  South.  OL  In  both  of  thean 
cases  the  conclusion  was  deliberately  reached 
that  such  an  element  of  damage  must  be 
oonsidered  under  our  Code. 

Judgment  aflBrmed. 

BBBAUX,  3^  cmeors  in  the  decree. 
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(UBlA.) 
Mo.  16^ 
In  n  LAMBERT. 
(8iipnm«  OooTt  of  Loaisiana.  Jone  29, 1006.) 

InsAifE  PiBSOiTS  —  CuuTOU  —  Rkhovaz.  — 
Death  of  Interdict  Pending  Appeal. 
Where,  pending  an  airp«al  from  a  judgment 
icmoTiDg  the  cnrator  of  an  Interdict,  the  in- 
terdict dies,  tiw  rait  abates,  and  tiie  ai^Ml  must 
be  dismissed. 
(SjUabus      the  Court) 

Ajveal  from  drll  ZMstrlct  Ocmrt,  Parish  of 
Orleans;  Fred.  D.  King,  Judge. 

In  the  matter  of  Interdiction  of  Loniae 
Heiene  Lambert  From  a  Judgment  ronOTlng 
the  cnratOT  of  en  interdict  from  office,  be 
appeals.  Dlamlssed. 

See  88  Soatb.  80S. 

Gbarlei  Joseph  Thdard,  John  O.  Bobin,  and 
Omer  VlllerC,  for  appellant.  John  Akmco 
WoodvllK  for  appellees  Taylor.  Hughes 
J.  De  Ia  Vergne,  for  appellees  Schmidt, 
Roqnet,  Breauz,  Trahan,  and  Oarbonnier. 

MONROB,  J.  The  caratw  of  the  inter- 
dict appealed  from  a  Judgment  removing  him 
from  <^ce,  condmnlng  talm  to  par  costs, 
and  appointing  a  proTlslonal  curator.  Short- 
ly after  the  appeal  had  been  lodged  In  tbis 
court,  the  Interdict  died,  and  the  plaintiff 
(appellee)  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  litigation  Qiereby  ter- 
minated. The  case  had  been,  or  was  there- 
after, set  down  for  argument,  however,  and 
the  motion  to  dismiss  has  been  submitted 
with  the  merits.  Counsel  for  appellant  say 
in  their  brief  that  the  motion  should  be  de- 
nied (1)  because  the  Judgment  affects  the  good 
name  of  the  appellant  and  he  should  be 
afforded  an  opportunity  for  vindication;  (2) 
because  said  Judgment  condemns  the  appel- 
lant to  pay  costs,  and  should,  in  that  respect 
at  least,  be  reviewed;  (3)  because,  If  said 
Judgment  should  be  reversed,  the  appellant 
will  be  entitled  to  recover  his  attorney's  fees 
from  the  estate  of  the  Interdict  We  find  In 
the  record  an  affidavit  to  the  effect  that  the 
costs  and  attorney's  fees  thus  mentioned 
amount  to  more  than  $2,000,  but  we  are 
referred  to  no  law  or  precedent  upon  which 
to  predicate  an  exercise  of  the  Jurisdiction 
Invoked.  The  purpose  of  the  suit  In  which 
the  Judgment  appealed  from  was  rendered 
was  to  ascertain  whether  the  Interdict  was 
properly  provided  with  a  curator,  and,  If 
found  necessary,  to  make  provision  in  that 
respect,  and  the  suit,  whether  pending  In  the 
trial  court  or  on  appeal,  necessarily  abated 
with  the  death  of  the  interdict  The  question 
of  the  effect  of  the  Institution  of  the  suit  and 
of  the  Judgment  to  be  rendered  therein  upon 
the  personal  Interests  and  feelings  of  the  liti- 
gants, as  also  the  question  of  the  attorney's 
fees  for  which  the  litigants,  respectively^ 
mlgbt  or  mli^t  not  become  liable,  were  not 
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Issnes  In  the  case^  Thcty  involved  possible 
comequences  to  result  from  the  determiimtitm 
of  the  issues  that  were  In  the  case;  bat  Inas- 
much as,  by  reason  of  ttie  abatemoit  of  the 
suit  tlMse  issues  no  l<mger  ezis^  and  no 
Judgment  can  be  rendered  thereon,  and  as 
the  question  of  costs  cannot  be  considered 
on  the  appeal  s^iarately  from  the  judgment 
to  which  the  costs  are  incident,  It  follows 
that  the  appeal  as  it  now  stands  presents 
nothing  for  the  court  to  decide.  Whether, 
In  view  of  the  law  regulating  appeals  in 
cases  of  this  kind,  and  of  the  character  and 
effect  of  the  appeal  as  taken,  and  of  the  fact 
that  by  reason  of  the  abatement  of  the  suit 
the  appellant  loses  the  benefit  of  the  appeal, 
he  is  entitled  to  relief  In  any  other  form  of 
proceeding  with  respect  to  the  judgment 
which  condemns  him  to  pay  all  costs  of  the 
district  court.  Is  a  queetitm  which,  for  the 
reasons  stoted,  cannot  be  determined  in  this 
proceediAg.  Tutorship  of  Melinda  Wilds,  ft 
Rob.  81 ;  Begbie  v.  Begble,  128  Oal.  1S4,  60 
Pae  667,  49  L.  B.  A.  141 ;  Breanx  Dig.  p.  170. 
No.  81. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  appeal  herein  be  dismissed  at 
the  cost  of  the  appellant  without  prejudice, 
however,  to  any  right  that  the  appellant  may 
have  to  contest  in  some  other  form  of  pro- 
ceeding his  liability  for  the  costs  for  which 
he  iM  condemned  the  Judgmmt  appealed 
from. 


(lis  La.) 
Na  16.708. 
BARBIER  T.  NAQEL  et  oL 
In  re  PBESTON  et  aL 
(Supreme  Court  vi  Louisiana.  Jnly  27,  1006.) 

Action  by  Henry  Barbier  against  Dr.  T. 
Nsgel  and  otbuv.  ,Jiidgmatt  ftw  d^endants. 
Application     I.  T*  and  W.  Preston  for  writ 
of  prohibition.  Denied. 
Rehearing  denied  November  20, 1906. 

Dufour  ft  Dufour  and  Hairlques  ft  Du- 
champ,  for  relators.  Respondent  Judge,  pro 
se.  Or^on  W.  Long  and  Thomas  M.  Qlll,  tat 
respondait  Barbier, 

UJOX  J.  OonsideriQg  that  prohibition  Is 
not  a  writ  of  right  and  Oiat  relators  have  an 
adequate  remedy  by  appeal,  it  Is  ordered 
that  the  provisional  writs  herein  issued  be 
recalled,  and  that  relators'  appllcaticni  be 
denied.  State  ex  rel.  Beld  v.  Judge,  45  La. 
Ann.  917,  18  South.  18S ;  State  ex  reL  Weber 
V.  Skinner,  32  La.  Ann.  lOBSi  State' «c  rel. 
Pollet  V.  Rightor.  Id.  1182. 

MONROB  and  PROVOSTY,  JJ.,  dissent 
from  i^sal  to  grant  rehearing. 
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ai5  La.) 
No.  16,702.  . 
STATE  ex  rel.  WILDER  et  al.  t.  BOARD 

OF  LIQUIDATION  OF  CITY  DEBT. 
(Supreme  Court  of  Louisiana.  Jnne  5,  1905.) 

1.  Mandauus-^ohool  CSSTinOATIS — ISSUK 
OF  Bonds. 

Where  the  ConBtltntlon  directed  the  pay- 
ment  of  public  school  certificates  that  nucht 
thereafter  be  iuned  b;  the  city  council  out  of 
the  proceeds  of  the  sale  .of  constitutional  bonds 
of  a  certain  issue  previously  authorized  for  the 
liQuidation  of  the  city  debt,  and  where  all  the 
bonds  tiius  autborlKd  have  been  disposed  of  by 
the  board  of  liquidation,  held,  that  mandamus 
will  not  lie  to  compel  the  issuing  and  sale  of 
additional  bonds  to  pay  belated  certificates  Is- 
sued by  the  city  council  after  the  exhaustion 
of  the  bond  Issue. 

2.  MURICXPAI.  COBFOBATIOnS— BOHDB— Pat- 

UENT  OF  School  Cbbtifioates.  . 
The  payment  of  such  certificates  out  of  the 
bond  issue  was  subject  to  the  prior  vested  rights 
of  creditors  of  the  cit?.  ana  if  the  fund  has 
proved  insufficloit  to  pi^  both  the  remedy  of 
the  certificate  holders  is  legislative,  and  not 
Judicial. 

(Syllabus  by  the  Court) 

Appeal  from  CItII  District  Court  Farlsb 
of  Orleans;  Thomas  C.  W.  ElUs,  Judge. 

Application  by  the  state,  on  the  relation  of 
L.  B.  Wilder  and  others,  tox  writ  of  man- 
damns  to  the  board  of  liquidation  of  the 
city  debt  Judgment  for  relators,  and  de- 
fendants appeal.  Reversed. 

Rehearing  denied  November  20, 1905. 

Branch  Enox  Miller,  for  appellant  Board 
of  Liquidation.  Omer  Vlllere,  for  other  ap- 
pellants the  School  Board  of  the  Parish  of 
Orleans  and  the  Sewerage  and  Water  Board 
of  New  Orleans.  Arthur  McGulrk  and  Thom- 
as Horace  Thorpe,  for  appellera. 

LAND,  J.  The  SQbJect-matter  of  this  liti- 
gation was  considered  and  passed  upon  by 
this  court  in  the  case  of  State  ex  rel.  Wilder 
et  al.  T.  Board  of  Liquidation,  51  La.  Ann. 
1849  et  seq.,  26  South  679.  which  was  a  man- 
damus suit  to  compel  the  defendants  to  sell 
a  sufficient  number  of  constitutional  bonds 
of  the  city  of  New  Orleans  to  pay  certain 
certificates  Issued  by  the  cl^  council  for  un- 
paid salaries  of  public  school  teachers 
and  portresses  for  the  years  1882,  1883.  and 
1884.  pursuant  to  articles  315,  316,  and  317 
of  the  ConstltuUon  of  1898. 

The  present  suit  is  a  mandamus  proceed- 
ing to  compel  the  sale  of.  like  bonds  to  pay 
like  certificates  for  unpaid  salaries  of  school 
tencbers  and  portresses  tbr  the  years  1886, 
1S86,  and  188". 

In  the  former  suit  the  mandamus  was  made 
peremptory,  and  subsequently  bonds  were  Is- 
sued and  sold  to  pay  the  certificates  for  said 
years  1882,  18S3,  and  1884. 

In  1003  the  certificates  now  sued  on  were 
Issued  by  the  city  council  of  the  city  of  New 
Orleans.  The  claims  which  they  represent 
were  duly  presented  to  the  council  in  the 
year  1898,  as  required  by  article  316  of  the 
Constitution  of  that  year,  but  were  rejected 


without  prejudice.  The  merit  and  validity 
of  these  claims  and  certificates  are  admitted, 
and  the  only  question  In  the  case  li,  one  of 
law  as  to  the  mode  of  payment 

Article  816  of  the  Constitution  of  1898  pro- 
vided that  "all  such  certificates  shall  be  paid 
by  the  board  of  liquidation";  and  article  317 
of  the  same  Instrument  provided  as  follows: 

"The  funds  requisite  to  pay  said  claims 
shall  be  provided  by  said  board  of  liquidation, 
by  the  sale  ot  a  snmcient  number  of  tbe  consti- 
tutional bon^  of  tbe  city  of  New  Orleans  of 
the  issue  provided  for  by  Act  No.  110  of  the 
General  Assembly  for  the  year  1890,  and  by 
the  amendment  of  the  Gonsutotion  of  the  state 
submitted  to  the  peoide  by  said  act  and  adopted 
at  the  general  election  In  1892." 

Article  318  authorized  the  Legislature  to 
amend  Act  No.  110,  p.  144,  of  1890.  "so  far 
only  as  to  provide  that  In  the  further  Issue 
of  bonds  under  said  act  wlttiln  the  limit  of 
ten  million  dollars  provided  for  In  said  act 
the  dty  of  New  Orleans,  through  the  board 
of  liquidation,  shall  han  authority  to  Issue 
registered  bonds,"  etc. 

It  is  plain  on  tbe  face  of  the  articles  of  the 
Constitution  of  1898  that  the  school  certifi- 
cates referred  to  were  to  be  paid  by  the  sale 
of  bonds  of  the  Issue,  not  exceeding  $10,000,- 
000,  provided  by  Act  No.  110,  p.  144,  of  1890. 

When  the  former  mandamus  suit  was  filed 
In  1899,  a  large  amount  of  bonds  of  this  Issue 
were  on  hand,  and  there  was  no  Impediment 
to  their  sale  to  pay  the  certificates  sued  on  In 
that  case,  except  the  vested  contract  rights 
of  creditors  which  tbe  court  endeavored  to 
protect  by  Its  decree. 

But  In  the  case  at  bar  the  board  of  liquida- 
tion pleads  that  it  has  already  issued  the  full 
amount  of  bonds  authorized  by  Act  No.  110, 
p.  144,  of  1890.   This  fact  Is  not  disputed. 

However,  counsel  for  relators  contend  that 
articles  816,  816,  and  817  of  the  Constitution 
of  1898  do  not  mean,  that  the  certificates 
In  question  are  payable  out  of  the  sale  of  the 
$10,000,000  of  bonds  authorized  by  the  fund- 
ing act  of  1890,  but  out  of  the  aaie  of  bonds 
drawn  against  the  surplus  of  the  1  [>er  cent 
tax  levied  by  the  statute.  It  Is  argued  that 
this  contention  Is  supported  by  tbe  decision 
of  this  court  In  State  ex  rel.  Wilder,  supra. 

In  that  case  the  relators  sought  to  compel 
the  board  of  liquidation  to  sell  bonds  of  the 
Issue  provided  for  by  Act  No.  110,  p.  144, 
of  1800  (constitutional  amendment  of  1892), 
for  the  purpose  of  paying  their  certificates, 
and  the  district  court  so  decreed.  This  Judg- 
ment was  affirmed  on  appeal,  with  two 
amendments;  one  rejecting  relator's  claim  for 
Interest  and  the  other  recognizing  tbe  right 
of  the  drainage  commission  to  intervene. 

The  court  while  recognizing  the  power  of 
the  convention  to  order  the  sale  of  consoli- 
dated bonds  for  tbe  purpose  of  paying  school 
certificates,  expressed  tbe  opinion  that  such 
bonds  so  sold  would  be  subordinate  to  the 
vested  rights  of  creditors  of  the  city  and  of 
the  drainage  commlsBlon  under  the  funding 
act  of  1890,  because  such  rights  could  not  be 
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Impaired  wltbotrt  TMatlog  tb«  OcmstltTitloB 

of  the  United  8tat«s.  The  Gonstltatloii  <tf 
1896  did  not  aathorfM  tlie  tane  of  addltfonal 
conaolldated  bonds,  but  only  Ibe  sale  of  bondB 
already  antb«1ied  to  be  tamed.  The  Giniett- 
tntlon  of  1898  placed  the  echool  certlfleates 
on  the  same  footlnc  aa  other  debta  fundable 
under  tbe  act  of  1890.  The  bonds  authorised 
to  be  sold  were  of  the  same  Issue  aa  other 
consolidated  bonds  and  were  entitled  to  the 
same  prlrilegas.  The  mily  dlBtnrUng  factor 
was  the  vested  rights  of  other  creditors, 
-which  entitled  tfa^  to  preference  In  case  tbe 
fund  should  prore  Insufficient  to  pay  all  tbe 
claimants.  This  condition  has  never  happen- 
ed, and  Is  not  likely  to  tmppen,  as  the  fund  is 
constantly  Increasing. 

Relators  have  seized  upon  certain  Isolated 
ecpreealons  In  the  opliUfHi  of  tbe  court,  and 
deduce  therefrom  the  conclusion  that  the 
bonds  ordered  to  be  sold  were  not  consolidat- 
ed bonds  of  the  $10,000,000  Issue,  but  were 
additional  bonds  drawn  against  any  surplus 
remaining  after  tbe  payment  of  all  bonds  au- 
thorized under  tbe  act  of  1890,  and  all  bonds 
Issued  by  the  drainage  commission  prior  to 
the  adoption  of  the  Constitution  of  1888.  Aa 
has  already  been  stated,  the  decree  in  tbe 
case  ordered  tbe  sale  of  consolidated  bonds 
of  the  Issue  authorized  by  tbe  funding  act 
of  1890:  rnie  Court,  Inter  alia,  said: 

"The  omvmtioD,  while  orderins  the  payment 
of  the  certificates  held  by  the  relators  through 
sales  of  consolidated  bonds,  could  not  confer 
npon  tbs  holders  of  such  bonds  rights  which  in 
any  way  could  come  in  competition  with  the 
contract  rights  of  creditors  ensting  sgainst  the 
tarn  at  the  time  of  the  adbpfim  of  we  Gonut*- 
iution."    (Italics  oors.) 

Tbe  court  then  proceeded  to  consider  the 
possible  result  of  such  a  conflict,  and  said: 

"The  consolidated  bonds  which  relators  seek 
to  have  issued  npon  their  prayer  will  be  drawn 
against  (when  issued)  any  sarplos  that  will  re- 
main of  tbe  1  per  cent,  tax  after  the  payment 
of  all  bonds  issned  and  to  be  issued  by  the 
board  of  liqnldation,  under  Act  No.  110,  p.  144, 
of  1890,  and  the  constitutional  amendment  of 
1802,  in  order  to  fund  and  retire  and  pay  the 
bonds  and  debts  therein  specially  enumerated, 
and  also  tbe  bonds  Issued  and  to  be  issued  by 
the  draJnage  commission  under  the  provisions 
and  auth<^ty  of  Act  Na  114.  p.  162,  of  1^ 
to  pay  the  contracts  existing  at  the  date  of  the 
adoption  of  the  Constitution." 

There  Is  a  possible  Implication  that  may  be 
drawn  from  the  language  above  quoted  that 
the  Issue  and  sale  of  consolidated  bonds  to 
pay  school  certificates  was  additional  to  the 
issue  iffovlded  by  tbe  act  of  1800.  But  this 
question  was  not  before  tbe  court,  and  what 
was  said  arguendo  Is  not  authoritative.  The 
board  of  liquidation  bed  no  authority  undo: 
the  funding  act  of  1890  (constitutional  amend- 
ment of  1802)  to  issue  more  than  $10,000,000 
of  bonds.  Article  314  of  tbe  Constitution  of 
1898  "recognized"  said  act  and  amendment 
"as  of  full  force  and  effect,"  and  article  317 
directed  that  the  funds  requisite  to  pay  the 
school  certificate  should  be  provided  by  the 
board  of  liquidation  by  the  sale  of  a  suffi- 
cient number  of  constitutional  bonds  of  the 
89  SO.— 29 


dtr  of  Orleans  of  tkt  Isme  provided 
"t^  said  act  of  1880  and  constitutional  amend- 
ment of  1892.**  There  la  absolutely  no  pro- 
vislon  in  tbe  Constitution  of  1886  which  em- 
powered tbe  city  or  board  to  isane  additional 
bonds  against  any  part  of  the  proceeds  of  the 
1  per  cent  tax.  The  provisions  of  article 
817  were  ample  to  secure  tbe  paymoit  of  all 
the  school  certificates  to  be  thereafter  issued 
by  the  dty  coundL  But  unfwtanately  for 
relatws  their  clalma  wwe  rejected  by  the 
coundl  In  1888,  and  when  Ihey  wm  approved 
In  1903  the  constitutional  fund  provided  to 
meet  sudi  contingent  claims  had  been  ex- 
hausted by  the  issue  and  sale  of  tbe  full 
amount  of  bonds  authorized  by  law. 

That  the  framers  of  the  Constitution  of 
1888  intended  that  such  certificates  Aould  be 
paid  by  the  sale  ot  bonds  of  a  certain  Issue, 
and  In  no  other  manner.  Is  demcmstrated  l^^ 
tiie  fact  tbit  all  the  surplus  of  the  1  per  cent 
tax  over  and  above  what  was  necessary  to 
provide  for  the  bonds  was  expressly  dedi- 
cated, one  half  to  the  public  schools,  and  the 
other  half  to  the  drainage  commission.  Arti- 
cles 254.  813,  and  814. 

This  court  is  absolutely  without  power  and 
authority  to  order  the  cl^  and  board  of  liqui- 
dation to  Issue  and  sell  additional  bonds  to 
pay  relator's  chtim.  The  city  baa  assumed 
the  payment  of  these  claims,  and  should 
make  provision  tor  their  payment  If  that 
be  impossible,  tbe  remedy  la  lei^slative,  and 
not  Judicial. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  that  rehitor's 
suit  bo  dismissed,  with  costs  In  both  courts. 


BOnTHXBN  BT.  GO.  v.  LIDARD. 
(Snprme  Oo^rt  oC  Aiabsms.  Dec.  19,  190S.) 

1.  DisinssAi.  AHD  Nonsuii^LaoK  or  Pbosi- 
OUTION— Tiia  TO  Ahehd  attbs  Dbuubbbb 
SnsTAinBD. 

Where,  on  Bustaining  a  danorrsr  to  a  com- 
plaint, leave  was  granted  to  smend,  but  It  was 
not  amoided  at  that  time,  and  at  the  next 
term  the  cause  was  continued  without  objection 
on  the  part  of  defendant,  and  at  the  succeeding 
term  an  amendment  was  made  to  the  complaint, 
a  motion  to  diseontinne  the  cause  on  the 
ground  of  failure  to  amend  for  a  yeiar  was 
properly  overruled. 

[Eid.  Note. — ^For  eases  In  point  see  voL  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  U  100-102, 
168.] 

2.  Waxbbs  AHD  Watkb  Gousses— Obstsuc- 
TiOH  or  Stbeam— Floodihg  ot  Lands— Ac- 
tion—Plead  ihg. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  ailwa- 
tions  of  tbe  complaint  to  the  effect  that  plain- 
tiff owned  certain  described  lands,  whldi  were 
damaged  by  the  bridge,  sufficientiy  showed  the 
ownership  of  the  lands  in  plaintiff. 
8.  Same— Dkscbifteon  or  Lands. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 
struction of  a  stream  by  defendant's  bridge,  the 
complaint  having  described  the  lands  damaged  aa 
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that  part  of  plaintiff's  land  lylog  along  the 

banks  of  the  stream  and  adjacent  to  the  bridge, 
and  bavin|;  allied  that  the  bridce  was  located 
on  plaintiff's  laads  and  described  them  foy 
goTemment  BubdlTisions,  the  description  ot  the 
lands  damaged  waa  sufficient 

4.  Appkai.  —  HABicuas  Ekbob— BnuHQ  on 
Demubbbb. 

Error  In  sastalnlng  a  demurrer  to  a  plea 
ia  harmless,  where  the  defense  was  permissible 
under  the  plea  of  the  general  issae. 

6.  Watebs  and  Wateb  Ooubses— Obstbuo- 

TION  OF  StBEAU— FLOODIHQ  I^NDfr— ACIIOIt 

— PUIADIMG. 

Id  an  action  against  a  railroad  for  the 
flooding  of  plaindfTs  lani^  by  obstruction  of  a 
stream  by  defendant  railroad's  bridge,  the  de- 
Fendant  interposed  a  plea  that  plaintiff  con- 
tributed to  the  injury  by  placing  within  the 
stream  logs,  brush,  etc.,  which  in  high  water  were 
washed  down  the  stream,  causing  the  damages 
complained  of ;  and  demurrers  were  interp<wed 
on  the  ^ound  that  the  plea  did  not  deny  that 
the  negligence  complained  ot  was  not  the  proxi- 
mate cause  of  plaintiff's  injury,  that  it  was 
not  shown  that  the  plaintiff  owed  the  defendant 
any  duty,  that  it  waa  not  shown  that  the  negli- 
gence of  the  plaintiff  was  the  sole  cause  of  the 
injury,  that  if  plaintiff  was  guilty  of  the  negli- 
gence complained  of  the  plea  did  not  deny  that 
defendant's  negligence  was  not  the  sole  cause 
ot  the  injury,  and  that  the  plea  failed  to 
nefrative  negligence  on  the  part  of  defendant 
and  attempted  to  set  up  contributory  negligence 
without  averring  that  plaintiff s  negligence  was 
the  sole  cause  of  the  injury.  Held,  that  the  de- 
murrers were  properly  OTerrnled. 

6.  Evidence —  Bbst  Btidinck— TBAnaFXB  or 
Lease. 

On  an  issue  whether  a  lease  was  trans- 
ferred, the  written  transfer  was  the  best  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
C«nt,  Dig.  Evidence,  U  548-5r»].  564.1 

7.  Watebs  and  Water  Coueses  —  Obstbuo- 
Tion  OF  Stream— Floodino  Lands— Actioh 

— ^BVIDBNCB— ADHISSIBILITT. 

Where,  in  an  action  against  a  railroad 
for  the  flooding  of  plaintiff's  lands,  owing  to 
the  obstruction  of  a  stream  by  defendant's 
bridge,  the  husband  of  the  plaintiff  testified  that 
be  attended  to  the  lands  as  agent  for  his  wife, 
end  the  deed  in  evidence  placed  the  title  in  the 
wife,  it  was  proper  to  refuse  to  permit  the  hus- 
band to  answer  a  question  as  -  to  how  many 
times  his  wife  was  on  the  lands  during  the  year 
when  the  damage  was  done. 

8.  Same. 

It  was  proper  to  refuse  to  admit  evidence 
as  to  whether  the  husband  was  paid  any  wages 

by  the  wife. 

9.  Same. 

It  was  not  competent  to  show  that  the 
husband  of  plaintiff  listed  the  lands  for  taxes 
in  hiH  own  name,  especially  in  the  absence  of 
any  offer  to  show  that  it  was  done  w^ith  knowl- 
edge of  plaintiff. 

10.  EviDENOE— Best  Evidence— Tax  Assess- 
ments. 

On  an  Issue  as  to  the  price  at  which  lands 
were  assessed  In  certain  years,  the  tax  books 
were  the  best  evidence. 

11.  Waters  and  Wateb  Coobses— Obstbitc- 
TiON  OF  Stream— Flooding  of  Lands— Ac- 
tion—Evidence— Admissibility. 

In  an  action  aeainst  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 
struction of  a  strenm  bv  defendant's  bridge, 
evidence  as  to  whether  there  was  a  mortage 
on  the  lands  was  irrelevant. 

12.  Witnesses— CoMPETEKCT— Interest. 

In  an  action  agaitbit  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  ob- 


struction of  a  stream  by  defendant's  bridge, 
the  fact  ttiat  a  witness  held  a  mortgage  on 
the  lands  did  not  s1k>w  that  he  had  an  interest 
in  the  salt. 

[Bd.  Note.— For  cmmm  In  point,  see  voL  00^ 
Cent.  Dig.  WitneswK,  H  3S0,  36%  261.1 

13.  Tbiax— Obdeb  of  Proof— Evidence  De- 
pendent ON  X'BELIUINABY  PbOOF. 

At  the  time  a  witness  was  asked  to  state 
bow  a  certain  survey  made  by  another  com- 
pared with  his,  the  evidence  showed  that  wit- 
ness and  the  other  were  engineers,  bat  the  ex- 
tent of  their  experience  was  not  shown,  and 
witness  had  testified  that  he  made  his  profile 
on  a  certain  date,  and  that  the  other  engineer 
had  made  one  previously,  and  that  he  bad  the 
other's  snrvey  with  him  when  he  made  his. 
Neither  map  nor  profile  had  been  exhibited  to 
the  jury,  and  no  testimony  given  as  to  the 
contents  of  either,  or  that  they  were  correct. 
Held,  that  It  was  proper  to  sustain  an  objec- 
tion to  the  question  to  the  witness. 

14.  Watebs  and  Water  Cottbsbs— Railroad 
Bbidge— Obsibitction  of  Stbeam- Flow  - 
AGE  of  Land — Action— Evidence. 

Where,  in  an  action  against  a  railroad 
for  the  fiooding  of  plaintiff's  lands,  owing  to 
the  obstruction  of  a  stream  by  defendant's 
bridfce,  the  c<»nplaint  charged  negligence  in 
placing  double  bents  in  the  stream,  it  was  error 
to  exclude  the  testimony  of  an  expert  bridge- 
builder  that  there  would  be  more  obstruction 
with  ^ngle  bents  than  with  double  ones. 

15.  Appeal  —  Rbcobd— Scope— Necesbitt  or 
Bill  of  Exceptions  —  Review  ot  Adhzb- 
BiON  OF  Evidence. 

Where  a  map  offered  in  evidence  was  not 
set  oat  in  the  bill  of  exceptions,  nor  in  any 
way  made  a  part  of  the  bill,  though  there  was 
a  map  loose  in  the  record,  having  a  certificate 
attached  to  it  to  the  effect  that  it  was  the 
original  map,  an  asalgnmait  of  error  based  on 
the  admission  of  the  map  in  evidence  could 
not  be  considered. 

16.  Tbial— Objections  to  Evidence. 

There  was  no  error  in  overruling  a  motion ' 
to  exclude  testimony,  where  the  questions  put 
to  the  witness  were  not  objected  to. 

17.  Watebs  and  Wateb  Coubses— Obstbuo- 
TioH  or  Stbeah— FLOODino  or  Lands— Ac- 
tion—Instbdctions. 

In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands,  owing  to  the  oo- 
struction  of  a  stream  by  defendant's  bridge, 
there  being  evidence  that  the  bnsliand  Of  plain- 
tiff was  in  possession  and  control  of  the 
lands  during  the  year  when  the  damage  was 
done  as  the  agent  of  plaintiff,  a  requested  in- 
struction Uiat,  if  a  lease  of  the  lands  for  that 
year  was  transferred  to  plaintifTs  had>and, 
the  issues  must  be  found  tm  defendant,  was 
misleading. 

1&  Same. 

A  like  objection  was  good  against  a  re- 
quested instruction  that,  if  the  jury  were  satis- 
fied that  the  husband  of  plaintiff  was  in  posses- 
sion and  control  of  the  lands  involved  during  the 
year  when  the  damage  waa  done,  a  verdict  must 
be  found  for  defendant 

19.  Same. 

In  an  action  against  a  railroad  fOr  the 

flooding  of  plaintiff's  lands  by  the  obstruction 
of  a  stream  by  defendant's  bridge,  defendant  re- 
quested a  charge  that  in  the  construction  and 
maintenance  of  railroad  bridges  common  pru- 
dence requires  the  employment  of  at  least  ordi- 
nary engineering  skill  to  avoid  injury  to  prop- 
erty from  the  obstruction  of  natural  streams, 
but  that  those  engaged  in  sach  undertakings 
are  not  bound  to  provide  against  floods  when 
the  ground  on  cultivated  land  is  plowed  np  and 
crops  growing  thereon,  of  which  the  usual  course 
of  nature  affords  no  premonition,  yet  the?  are 
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bound  to  Qse  ordinary  care  to  build  so  as  not 
to  obstruct,  to  damaxe  of  otherst  rainfalls  such 
as  may  reaacmablT  be  expected,  whether  they 
are  likely  to  be  of  freaoMt  <w  rare  occurrence. 
Held,  that  the  instruction  was  properly  lefused. 
30.  Same— TuxB  ahd  Right  to  Sue. 

One  in  the  actual  peaceable  posHession  ox 
lands  under  claim  of  ownership  or  color  of  title 
may  recover  for  the  flooding  of  the  lands,  ow- 
ing to  the  obstruction  ct  a  stream  by  a  railroad 
bndgew 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Gent.  Dig.  Waters  and  Water  Courses,  |  240.] 

i^peal  from  Glrcolt  Coui%  Wilcox  Oountr; 
John  Moore,  Judge, 

"To  be  officially  reported." 

Action  by  Evelyn  Leard  against  tbe  South- 
ern Railway  Company.  From  a  Judgment  In 
favor  of  plaintiff,  def^dant  appeals.  Re- 
versed. 

This  was  an  action  of  damages  for  placing 
double  t>ent3  in  a  creek  and  diverting  the  mud 
and  water  from  the  said  creek  on  plaintiff's 
land.   It  Is  alleged  that  the  bents  were  con- 
structed by  the  railroad  company  to  support 
a  bridge  across  the  creek  over  which  the 
tracks  ran.   Demurrers  were  sustained  to  the 
original  complaint,  and  leave  granted  to 
amend.   The  complaint  was  not  amended  at 
that  time.   At  the  next  term  the  cause  was 
continued,  and  no  amended  complaint  was 
filed;  but  at  the  succeeding  term  an  amend- 
ment was  made  to  the  complaint  on  which 
this  issue  was  tried.   There  was  motion  made 
by  defendant  for  dtocontinuance  of  said  cause 
on  the  ground  of  the  failure  for  a  year  to 
amend  after  demurrers  were  sustained.  The 
court  overruled  the  motion.   Defendant  then 
filed  the  following  pleas:    (1)  The  general 
issue.    (2)  That  the  defendant,  In  construct- 
ing and  keeping  In  repair  the  bridge  complain- 
ed of,  exercised  such  care  and  diligence  as 
a  man  of  caution  and  prudence  would  exer- 
cise under  like  circumstances.    (8)  That  the 
bridge  now  over  Chllatchle  crcA,  complained 
of  In  said  complaint.  Is  constructed  according 
to  the  best  known  records  of  railroad  bridge 
building.    (4)  That  the  bridge  over  Chll- 
atchle cre^,  described  in  the  complaint,  Is 
conatmcted  according  to  the  best  known 
methods  of  railroad  bridge  building,  and  con- 
stitutes no  hindrance  to  the  flow  of  water 
down  the  channel  of  said  creek  more  than 
Is  unavoidable.    (5)  That  the  bridge  com- 
plained of  by  the  plaintiff  is  supported  by  two 
double  bents,  and  the  bridge  there  prior  to  the 
bridge  complained  of  was  supported  by  four 
single  bents,  and  the  space  for  the  water 
flow  under  the  former  bridge  Is  much  greater 
than  the  spaoe  under  the  latter  bridge.  (8) 
That  timber,  brush,  and  dfibrls  were  left  In 
the  path  of  Chllatchle  creek  above  said  bridge 
complained  of  by  tbe  plaintiff  In  her  com- 
plaint by  the  negligence  of  the  plaintiff,  to 
the  very  great  damage  of  the  defendant  In 
being  continuously  washed  down  against  said 
bridge,  In  the  sum  of  $1,000,  which  Is  claim- 
ed of  the  plaintiff  by  the  defendant  by 
counter-suit  in  recoupment  In  this  case.  (7) 


And  for  answer  to  the  complaint  flied  on  the 
7th  day  of  November,  1902  (amended  com- 
plaint), It  pleads  the  statute  of  limitations  of 
one  year.  The  eighth  plea  la  set  out  in  the 
opinion. 

To  the  eighth  plea  the  following  demur- 
rers were  filed :  (1)  Plea  does  not  deny  that 
the  negligence  complained  of  was  not  the 
proximate  cause  of  plaintiff's  injury.  (2) 
It  la  not  shown  that  the  plaintiff  owed  the 
defendant  any  duty  In  the  premises.  (3)  Be- 
cause It  Is  not  shown  that  the  n^llgence  of 
the  plaintiff  was  the  sole  and  conducive 
cause  of  the  Injury  complained  of.  (4)  If 
the  plaintiff  was  guilty  of  the  negligence  com- 
plained of,  the  plea  does  not  deny  that  the 
defendant's  negligence  was  not  the  sole  and 
only  cause  of  the  injury  complained  of.  (5) 
Because  said  plea  fails  to  negative  negligence 
on  part  of  the  defendant,  and  attempts  to  set 
up  contributory  negligence  on  part  of  the 
plaintiff,  without  averring  that  the  negligence 
on  the  part  of  the  plaintiff  was  the  sole  and 
conducive  cause  of  plaintiff's  injury. 

The  following  charges  were  requested  by 
defendant:  *'(C)  The  court  charges  the  Jury 
that  if  Charley  Valtz  had  a  lease  on  said 
lands  for  the  year  1901,  and  that  said  lease 
was  transferred  to  T.  8.  Leard,  the  husband 
of  plaintiff,  then  they  must  find  the  issue 
in  favor  of  the  defendant  (D)  The  court 
charges  the  Jury  that,  If  they  are  reasonably 
satisfied  from  the  evidence  that  T.  S.  Leard 
was  in  possession  and  control  of  the  land  in- 
volved In  this  suit  during  the  entire  year 
1901,  then  they  must  find  their  verdict  In 
favor  of  the  defendant  •  •  *  (G)  The 
court  charges  the  Jury  that  If  the  plaintiff  did 
not  show  legal  title  to  the  land  by  chain  of 
title  from  the  government  or  by  title  from 
some  one  who  was  In  actual  possession  of  the 
land,  they  must  find  issue  In  favor  of  the 
defendant.  ♦  •  •  (9)  The  court  charges 
the  Jury  that  In  the  construction  and  mainten- 
ance of  railroad  bridges  common  prudence  re- 
quires the  employment  of  at  least  ordinary 
engineering  knowledge  and  skill,  to  the  end  of 
avoiding  Injury  to  property  which  will  proba- 
bly come  from  the  obstruction  of  natural 
streams  or  waterways ;  but  those  engaged  in 
such  undertaking  are  not  bound  to  provide 
against  fioods  in  the  summer  season  or  other 
season,  when  the  ground  on  cultivated  land 
Is  plowed  up  and  crops  growing  thereon,  of 
which  the  usual  course  of  nature  affords  no 
premonition,  yet  they  are  bound  to  use  ordi- 
nary care  to  bnlld  so  as  not  to  obstruct,  to 
damage  of  others,  rainfalls  such  as  may  rea- 
sonably be  expected,  whether  they  are  Hkely 
to  be  of  frequent  or  rare  occurrence." 

Miller  ft  Miller  and  Pettus,  Jeffries  ft  Part- 
ridge, for  appellant  B.  E.  Taylor,  1. 1.  Oan- 
terbury,  and  Godbold  ft  Jones,  for  appellee. 


DBNSOX,  J.  After  demnrrer  was  sna- 
tained  to  the  complaint  and  lean  granted 
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the  pUIntUf  to  amend,  she  kUowM  an  ratire 
term  of  the  court  to  pan  wSthont  making 
an  amendment  or  offering  to  amend  the  com- 
plaint At  the  term  of  the  court  following 
that  at  which  the  demurrer  was  Bustained 
the  cause  was  continned  generally,  and  at 
the  next  tenn  the  complaint-  was  amended. 
The  pracUfis  Is  settiad  by  numerous  de- 
dslona  of  this  court  that,  If  there  be  not 
some  poaltlTe  Interrentlon  or  direction  on  the 
part  of  a  plaintiff,  the  neglect  of  the  clwk 
to  docket  a  cause  and  the  failure  to  take 
ordert  thereto  /or  aeveral  terma  will  not  op- 
erate a  diioontinuancet  unless  the  lapse  of 
time  Is  so  great  that  a  presumption  of  pay- 
ment or  eztinguiahment  would  arise."  (Ital- 
ics ours.)  Malone  it  Foote  t.  Marriott,  64 
Ala.  480,  and  cases  there  cited;  Bx  parte 
State,  71  Ala.  363.  Applying  the  rule  above 
enunciated  to  the  facts  of  this  case,  it  Is 
clear  that  the  Insistence  of  the  appellant 
that  the  cause  was  discontinued  Is  untenable. 
Moreover,  the  cause  nas  continued  at  the 
spring  term,  1902,  without  objection  on  the 
part  of  the  defendant.  The  advantage  of  a 
discontinuance  must  be  claimed  at  the  earli- 
est period.  Hayes  v.  Dunn,  136  Ala.  JS28.  34 
South.  944,  and  authorities  there  clteA 

The  action  la  case  by  the  plaintiff,  Evelyn 
Lieard,  against  the  defendant,  Southern  Rail- 
way Company,  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  on 
account  of  the  alleged  negligent  placing  of 
two  double  bents  of  a  bridge  of  tbe  defend- 
ant in  tbe  channel  of  Obllatchle  creek,  caus- 
ing the  creek  to  overflow  plaintiff's  lands. 
It  Is  averred  In  the  complaint  that  the  plain- 
tiff owned  a  large  tract  of  land  through 
which  the  Chilatchle  creek  flowed;  the  creek 
beli^  the  line  between  tbe  counties  of  Wil- 
cox and  Dallas,  and  plaintiff's  lands  being 
located  partly  in  Wilcox  and  partly  In  Dal- 
las county.  The  lands  are  particularly  de- 
scribed by  the  government  subdivision  of 
sections,  and  the  averments  In  tbe  complaint 
show  the  subdivisions  desorlbed  are  contigu- 
ous, and,  when  taken  together,  form  a  com- 
pact tract.  It  is  shown  by  the  averments 
of  the  complaint  that  tbe  defendant's  road 
rxins  through  said  tract  of  land  and  crosses 
Chilatchle  creek.  The  defendant,  for  its 
use  in  operating  Its  road,  erected  a  bridge 
over  said  creek.  After  averring  that  tbe  de- 
fendant operates  a  railroad  over  and  across 
tbe  said  Chilatchle  creek  and  over  and  across 
ttie  aforedescrlbed  lands  of  plaintiff,  the 
averment  of  tbe  complaint  with  respect  to 
the  place  where  the  bridge  was  erected  Is  In 
this  language:  "Which  said  brlhge  is  bullded 
across  said  creek  on  lands  formerly  owned 
by  plaintiff,  and  which  are  now  used  by  the 
defendant  as  a  roadbed  for  the  operation  of 
its  aforesaid  railroad."  Then  Immediately 
follows  this  averment: '  "Plaintiff  avers  that 
the  said  bridge  bullded  by  tbe  defendant  on 
her  said  lands,  and  over  the  snid  Chllatcble 
creek,  la  the  first  bridge  owned  by  the  de- 


t  fendant  north  of  Alberta,  Ala.,  and  Is  known 
as  'SSxteea  Bight*"  It  is  also  averred  In 
the  complaint  tiiat  the  plaintiff  Is  t&e  owner 
of  the  lands  "both  above  and  below  the 
bridge  bullded  by  the  defendant  as  aforesaid.** 
Construing  the  avermmta  of  the  complaint 
ttwether,  vre  thliA  the  ownership  of  the  lands 
In  the  plalntUt  and  the  location  of  the  bridge 
are  shown  wltb  suffldent  certainty.  It  was 
not  indispensable  that  the  cmuplaint  should 
have  pointed  out  the  particular  40  acres 
that  were  damaged.  The  complaint,  how- 
ever, la  certain  to  a  common  Intent  In  this 
respect  when  It  describes  the  land  damaged 
as  "all  that  part  of  plaintiff's  land  lying 
along  the  banks  of  said  credb  and  adjacoit 
to  the  said  bridge  at  defendant  'Sixteen 
Bight'  •» 

The  damages  recoverable  under  the  com- 
plaint as  last  amended  were  recoverable  un- 
der the  original  complaint,  and  the  cause 
of  the  Injury  averred  Is  the  same;  hence 
tbe  doctrine  of  departure,  Insisted  upon  by 
the  defendant  In  Its  motion  to  strike  and  In 
Its  demurrer,  has  no  application. 

The  averments  of  negligence  In  placing 
the  beuta  In  the  channel  of  the  stream  are 
Bufflcioit  under  our  liberal  systrai  of  plead- 
ing, 

Tbe  defendant  pleaded  tbe  general  Issue 
and  seven  special  pleas.  Demurrers  were 
sustained  to  all  of  the  special  pleas,  and  the 
cause  was  tried  on  issue  Joined  on  tbe  plea 
of  the  general  Issue.  It  Is  sufficient  to  say 
of  tbe  assignments  of  error  with  respect  of 
the  rulings  of  the  court  on  tbe  demurrer  to 
pleas  2,  4,  and  5  that  conceding  that  the 
matter  therein  pleaded  was  good  as  a  defense 
to  tbe  cause  of  action  and  that  the  pleas  were 
sufficient  in  form,  the  defense  could  have 
been  made  under  the  plea  of  the  general 
Issue.  Hence,  if  the  court  erred  In  sustaining 
the  demurrers,  It  was  error  without  injury 
to  the  defendant  Louisville  &  Nashville 
Railroad  Company  v.  Hall,  131  Ala.  161,  32 
South.  603;  Louisville  &  N.  R.  Co.  v.  Davis, 
91  Ala.  487,  8  South.  652.  Plea  6  was  sub- 
ject to  tbe  demurrer,  and  the  court  properly 
sustained  it 

The  demurrer  to  the  seventh  plea,  which 
presented  tbe  statute  of  limitations,  was 
properly  sustained.  The  plaintUTs  cause  of 
action,  as  shown  by  the  complaint  accru- 
ed -within  a  year  previous  to  the  date  of 
tbe  filing  of  tbe  complaint  and  tSien  Is 
no  averment  In  the  plea  that  it  accrued 
earlier.  S.  A.  &  M.  R.  R.  Co.  v.  Buford,  106 
Ala.  803,  17  South.  395.  The  plea,  as  Is 
shown  by  the  appellant's  brief,  was  filed  upon 
the  theory  that  the  complaint  filed  in  Novem- 
ber presented  a  new  cause  of  action  and  was 
not  amendatory  of  the  original  complaint 
The  complaint  filed  In  Novmber.  1902,  must 
be  treated  as  an  amendment  and  was  made 
obviously  for  the  purpose  of  meeting  the 
demurrer  with  respect  to  tbe  lack  of  any 
averment  of  negligence  in  the  original  com- 
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plaint  It  did  not  present  a  new  cause  of 
actum  and  wss  wltbln  tbe  lis  pendou.  Win- 
ston T.  Mitchell,  83  Ala.  654,  9  Bontb.  661 ; 
Chambers  t.  Talladega  Real  Estate  &  Loan 
Association.  126  Ala.  296. 28  South.  636 ;  May- 
field's  Dig.  p.  92,  subd.  25. 

The  eighth  plea  Is  In  this  language :  "And 
Cor  farther  answer  to  said  complaint  filed  on 
tbe  Tth  day  of  November,  1902.  the  plain- 
tiff «mtrlbuted  to  the  Injury  complained  of 
by  placing  within  the  path  of  said  Chllatcble 
creek,  above  Bald  bridge,  logfi,  brndi.  and 
saplings,  which  In  high  water  were  washed 
down  said  creek,  and  caused  the  damage 
complained  of  in  her  said  complaint"  We 
think  the  plea  was  not  subject  to  tbe  demur- 
rer made  to  it  on  any  of  the  grounds  assign- 
ed, and  the  demurrer  should  have  been  over- 
ruled. Lllley  T.  Fletcher.  81  Ala.  234,  1 
South.  273. 

The  evident-  purpose  of  the  attonpt  to 
show  that  the  lease  held  by  Valtz  of  the  lands 
was  transferred  to  T.  S.  Leard  was  that  T.  S. 
Leard  bad  the  possessory  interest  In  the 
lands  for  tbe  year  1901,  and  therefore  that 
the  title  to  the  crops  for  1901  was  In  him, 
and  not  In  the  plaintiff.  Thus  the  transfer 
of  tbe  lease  was  not  a  collateral  matter,  but 
had  direct  bearing  on  plaintiff's  title,  and 
the  written  transfer  was  the  best  ertdeDCe  of 
the  fact  Witness  Leard.  on  cross-examina- 
tion, without  objectitm.  had  once  answered 
that  the  Valtz  lease  included  the  land  for 
1901;  hence  there  was  no  Injury  to  the  de- 
fendant in  tbe  court  not  allowing  bim  to  an- 
swer tbe  question'  calling  for  that  auMwec 
again. 

WltDCBs  Leard.  husband  of  tbe  plaintiff, 
had  testified  that  be  attended  to  the  lands 
as  agent  of  his  wife,  and  that  be  took  charge 
In  January,  1901.  The  deed  In  evidence  pla- 
ced the  title  in  the  wife,  the  husband's  pos- 
session was  the  possession  of  the  wife,  and  It 
was  Immaterial  how  many  times  tbe  wife 
went  on  the  land  In  1901.  or  whether  she 
went  on  It  at  ail.  He  had  not  testified  that 
she  went  on  it  at  any  time.  The  court  did 
not  err  in  refusing  to  allow  tbe  witness  to 
answer  the  question :  "How  mai^  times  did 
your  wife  go  on  the  land  in  1901?"  It  was 
also  wholly  inmiaterlal  whether  Leard  was 
paid  wagra  by  his  wife  or  not 

It  was  not  competent  to  show  that  the 
husband  of  the  plainUff  listed  the  lands  for 
taxes  in  his  own  name,  especially  in  tbe  ab- 
sence of  any  offer  to  show  that  It  was  done 
with  knowledge  of  the  plaintiff,  and  the 
court  did  not  err  in  declining  to  allow  such 
evidence  to  he  made  by  the  defendant  But 
the  record  shows  that  subsequent  to  the  rul- 
ing of  the  court  declining  to  allow  tbe  defend- 
ant to  make  such  proof  by  tbe  witness  Leard, 
the  defendant  without  objection  offered  In 
evidence  the  tax  assessment  list  for  1901  and 
1902,  which  showed  that  the  lands  were  as- 
sessed In  tbe  name  of  the  husband,  T.  S. 
Leard.  at  $1,000.  So  the  defendant  received 
the  boieflt  It  sought 


If  It  was  competent  to  prove  the  price  at 
which  the  husband  of  plaintiff  assessed  the 
lands  in  tbe  year  1900  and  the  year  1901. 
the  tax  books  were  tbe  best  evidence  of  ths 
fact  and  tbe  court  properly  sustained  plain- 
tiff's objection  to  the  question  asked  witness 
Leard  calling  for  parol  evldoioe  of  the  fact. 
Doe  ex  don.,  eta,  v.  Edmondaon  (Ala.)  37 
South.  424. 

Whether  or  not  there  was  a  mortgage  on 
tbe  land  in  1901  was  patently  Irrelevant 
It  could  in  no  wise  have  affected  the  plain- 
tiff's right  to  recovery  against  the  defend- 
ant that  she  did  not  connect  or  offer  to  con- 
nect itself  with  the  mortgage.  Allenv.Kellam, 
69  Ala.  442,  and  authorities  there  cited.  The 
witness  Doak,  who  had  given  material  evi- 
dence for  the  plaintiff,  was  asked  on  cross- 
examination  the  question :  "Have  you  not  a 
mortgage  on  this  land  of  Mrs.  LeardT*  It 
is  insisted  by  the  appellant  that  if  the  wit- 
ness held  a  morgage  oa  the  land,  it  affect- 
ed his  Interest  in  the  suit  such  as  would 
have  tended  to  show  a  discrediting  bias.  It 
is  elementary  that  the  Interest  of  a  witness 
in  the  result  of  a  suit  may  be  shown ;  but 
the  fact  that  the  witness  held  a  mortgage  on 
tbe  land  did  not  prima  facie,  tend  to  show 
that  he  was  Interested  In  the  result  of  the 
suit  the  suit  not  being  to  recov^  the  land, 
but  tor  damages  to  it  As  mortgagee  he 
would  not  have  had  title  or  claim  to  the  re- 
covery, m/t  was  It  made  to  appear  that  his 
mortgage  security  would  have  been  affected 
by  the  success  or  failure  of  tbe  plaintiff  In 
tbe  suit  We  think  the  court  properly  sus- 
toined  tbe  objection  to  the  question. 

At  tbe  time  the  witness  Mosbelr  was  asked 
by  the  defendant  to  stoto  how  GorceUus*  sur- 
vey compared  with  bis  (If  we  take  tbe  evl- 
doice  In  the  order  In  which  it  appears  In 
tbe  bin  of  exceptions),  It  had  not  been  shown 
that  tbe  witness  and  GorceUus  were  dvU  &a- 
glneers  of  "large  experience,"  as  Is  argued 
In  appellant's  brief,  nor-  that  maps  or  blue 
prints  were  made  by  them,  nor  that  the  maps 
were  before  tiw  Jury  as  evidence.  At  the 
time  the  question  was  asked  tbe  evidence  had 
only  shown  that  Moshelr  and  Corcellus  wa« 
assistant  mglneers  of  tbe  d^endant  (dvil 
engines,  we  assume,  though  the  bill  of  ex- 
ceptions shows  It  only  Inferential  ly).  The  ex- 
tent of  their  experience  or  that  they  bad  any 
experience  had  not  been  shown.  Moshetr 
testified  that  he  made  his  profile  on  the  4th 
of  November,  1902,  and  that  Corcellus  made 
one  In  1901.  He  also  testified  that  he  had 
Corcellus'  survey  with  him  at  the  time  he 
made  his.  Neither  map  nor  profile  had  been 
exhibited  to  the  Jury ;  no  testimony  as  to  the 
contents  of  either,  or  that  they  were  correct 
had  been  given.  Under  these  conditions  it  is 
clear  that  the  court  did  not  err  in  sustaining 
plaintiff's  objection  to  the  question.  The 
witness  Moshelr  was  subsequently  shown  to 
be  an  expert  bridge  builder  of  several  years' 
experience,  and  was  ateo  shown  to  have  ac* 
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curate  knowledge  of  the  locality  where  the 
bridge  was  constructed.  In  view  of  the 
averments  of  the  complaint  with  respect  of 
the  change  made  In  the  channel  of  the  creek 
by  the  placing  of  the  double  bents  hi  the 
creek  from  what  It  was  while  the  single 
bents  were  there,  the  court  erred  In  excluding 
the  testimony  of  this  witness  "that  there 
would  be  more  obstruction  with  four  single 
bents  than  with  two  double  bents." 

The  bill  of  exceptions  shows  that  witness 
Davis,  after  testifying  that  he  was  with 
Corcelius  when  he  made  his  profile  of  the 
bridge  In  1001,  and  of  the  ground  and  creek, 
testified  that  Corcelius'  map,  shown  him  on 
the  witness  stand,  was  correct  Then  follows 
this  recital :  "Map  was  oCFered  and  admit- 
ted as  evidence."  Subsequently  the  plaintlfT 
moved  to  exclude  the  map.  The  court  overrul- 
ed the  motion,  but  limited  the  map  as  evidence 
to  distances  and  measurements.  Exception 
was  reserved  by  the  defendant  to  this  action  of 
the  court.  The  map  is  not  set  out  In  the  bill  of 
nceptions,  nor  Is  it  In  any  way  made  a  part 
of  the  bllL  True,  there  Is  a  blue  print  map 
loose  In  the  record  which  has  a  certificate 
of  the  clerk  attached  to  It  to  the  eftect  that 
It  is  the  original  blue  print  map  tbat  was 
offered  In  evidence  and  the  one  that  the  clerk 
was  ordered  to  send  np  to  the  Supreme  Court 
The  certlflcate  cannot  make  It  a  part  of  the 
bill  of  exceptions.  Bnlie  of  Practice  No.  27 
(Code,  p.  llftl)  doa  not  authorise  the  omis- 
8l(m  from  the  transcript  of  original  papers 
or  docnmentB  that  have  been  ordered  sent 
op  under  Its  provisions.  "They  should  be 
copied  thwe,  in  all  casee,  where  they  consti- 
tute material  testimony,  whether  the  origi- 
nals are  transmitted  to  the  appellate  court  or 
not"  We  cannot,  in  the  condition  we  find 
the  bill  of  exceptions  with  regard  to  the  mat- 
ter, consider  the  assignment  of  error  based 
upon  it  Pruitt  T.  McWhorter,  74  Ata.  315; 
Wright  V.  Dunklin,  83  Ala.  S17,  8  South.  Sm; 
Black  T.  Pate,  136  Ala.  601,  34  Sooth.  844. 
Furthermore,  we  deem  it  not  at  all  certain 
that  there  Is  shown  an  order  of  the  Judge 
such  as  Is  required  by  rule  27  of  practice. 
Frleder  v.  Ck)odman  Mfg.  Co.,  103  Ala.  242, 
13  South.  423;  Gardner  v.  State,  96  Ala.  12, 
U  South.  402. 

The  action  of  the  court  In  overruling  de- 
fendant's motion  to  exclude  a  portion  of  wit- 
ness Shin's  evidence  may  .be  Justified  upon 
the  proposition  that  the  motion  came  too 
late  BiUlngaley's  Case.  96  Ala.  328,  11 
South.  409;  McCalman's  Case,  96  Ala.  98,  11 
South.  408:  Payne  v.  Long,  121  Ala.  385.  25 
South.  780.  Furthermore  it  does  not  appear 
tbat  the  evidence  was  evoked  on  croas-exam-  , 


inatlon.  If  drawn  out  by  defendant,  It  had 
no  right  to  have  it  excluded. 

Charges  0  and  D,  refused  to  the  defendant 
were  misleading  in  their  tendencies  and  pos- 
sessed the  vice  of  pretermitting  considera- 
tion of  the  tendency  of  the  evidence  showing 
that  T.  S.  Leard  was  In  possession  and  con- 
trol of  the  land  during  the  year  1901  aa  the 
agent  of  his  wife. 

Charges  A  and  3  (general  afflnuatlve  char- 
ges), refused  to  defendant  It  Is  argued, 
should  have  been  given,  on  the  theory  that 
the  deed  offered  by  the  plaintiff  to  show  title 
in  ber  excepts  from  Its  operation  two  40'3 
of  the  land  therein  described  and  12  acres 
besides,  tbat  the  evidence  did  not  show  pre- 
cisely on  what  part  of  the  land  the  damage 
was  done,  and  that  It  might  have  been  on 
the  excepted  parts;  In  other  words,  that  the 
burden  of  proof  was  on  the  plaintiff  to 
show  tbat  the  damage  was  on  her  lands, 
and  there  was  no  evidence  from  which  the 
Jury  could  have  reasonably  Inferred  that 
any  damage  was  done  to  plalntlfTs  lands. 
It  is  true  that  the  land  excepted  In  the  deed 
is  embraced  In  the  coidplaint  T.  8.  Leard 
testified,  however,  that  40  or  50  acres  of  the 
plaiutifTs  land  were  overflowed  by  the  fresh- 
et and  that  it  was  damaged  to  the  extent 
of  $200  or  $250.  With  this  evidence  before 
the  Jury,  the  charges  were  properly  refused. 

Charge  9,  refused  to  the  dtfeudant  Is 
founded  upon  the  abstract  principle  stated 
in  the  opening  sentence  of  the  opinion  of  this 
court  In  the  case  of  Southern  By.  Co.  v. 
Plott,  181  Ala.  332.  31  South.  33.  The  charge 
falls  to  negative  negligence  on  the  part  of  the 
defendant  and,  besides.  It  assumed  that  the 
freshet  was  one  of  which  the  usual  course 
of  nature  afforded  no  premonition.  It  was 
properly  refused.  Gulf  Bed  Cedar  Co.  v. 
Walker,  132  Ala.  553,  81  South.  374;  Ford- 
ham  V.  Northern  Pacific  By.  Co.  (Mont)  70 
Pac.  1040,  66  L.  B.  A.  636,  104  Am.  St 
Bep.  729. 

Aside  from  the  fact  that  there  was  no  con- 
flict in  the  evidence  with  respect  of  the 
plaintiff's  title  to  the  land,  charge  O,  refused 
to  the  defeudant  asserted  an  unsound  prop- 
osition. If  the  plaintiff  was  In  actual  peace- 
able possession  under  claim  of  ownership  or 
color  of  title,  it  was  sufficient  so  far  as  ber 
right  of  recovery  against  the  defendant  In 
this  action  was  concerned. 

For  the  errors  pointed  out,  the  Judgment  of 
the  circuit  court  most  be  reversed,  and  the 
canse  remanded. 

Beversed  and  rananded. 

HARALSON,  TYSON,  DOWB&LL^  and 
SIMPSON.  JJ.,  concur. 
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WATTS  T.  3TATB. 
(Supreme  Court  of  Alabama.  June  80,  1905.) 

1.  CEiHinAi,  Law— Appeai.— Bboobd— Pbs- 

SDUPTIONS— AbBAIQNUENT. 

Where  a  judgment  of  couviction  recited 
that  Issue  was  Joined  on  defeudant'i  plea  of 
not  guilty.  Sled  in  the  cause,  it  will  be  presumed 
that  all  baa  been  regularly  done  which  does 
not  appear  by  the  record  to  have  been  other- 
wise  and  that  he  was  duly  arraigned. 

2.  ROBBEBT— InOICncENT  — DESCBIFTlOn  OF 
PBOPEBTT— CUMENCT. 

An  indictment  for  robbery,  describing  the 
Gurreo<»  alleged  to  have  been  stolen  as  "one 
two  bill,  Iambi  currency  of  the  United  States 
of  America,"  was  InsnSelent. 

Appeal  from  Circuit  Court,  Dallaa  Coantgr ; 

a  M.  Miller,  Judge. 

"Not  officially  reported." 

Jacob  Watts  was  convicted  of  robbery,  and 
he  appeals.  Reversed. 

Artbor  M.  Pitta  and  E.  W.  Pettus.  Jr., 
for  api>el]ant  Maawy  Wilwm,  Atty.  Qen., 
f<w  the  State. 

DOWDELIi,  J.  The  Indictment  on  which 
the  defendant  waa  tried  charged  the  ofTeuse 
of  robbery.  The  Judgment  recites  that  Issue 
was  joined  on  the  defendant's  plea  of  not 
^llty  filed  In  the  cause.  It  Is  Insisted  that 
the  record  does  not  affirmatively  show  that 
the  defendant  was  arraigned  on  said  Indict- 
ment before  being  put  to  bla  trial.  This 
question  was  decided,  and  adversely  to  appel- 
lant's contention,  in  Paris  t.  State,  86  Ala. 
232. 

The  Indictment  contained  but  one  count, 
and  It  was  demurred  to  on  the  ground  of 
Insufficient  description  of  the  currency  al- 
leged to  have  been  stolen.  The  description 
was  as  follows:  "  •  •  •  And  one  two  bill, 
lawful  currency  of  the  United  States  of 
America,"  etc.  Such  a  description  Is  patent- 
ly and  confessedly  bad,  and  rendered  the 
indictment  demurrable.  The  case  of  Reed  t. 
State,  88  Ala.  86,  6  South.  840,  relied  on  by 
the  Attorney  General  for  the  state,  Is  not 
an  authority  on  the  question  as  here  raised. 
In  that  case  the  question  was  raised  on  a 
motion  in  arrest  of  Judgment;  here  it  Is 
raised  by  demurrer.  It  Is  not  necessary  to 
consider  other  questions  raised  on  the  evi- 
dence and  charges,  as  they  relate  to  the  ques- 
tion of  description  above  considered. 

Reversed  and  remanded. 

HcGUSLLAN,  a  J.,  and  TTSON,  SIMP- 
SON, ANDSBSON,  and  DBNSON,  JJ.,  con- 
cur. 

035  La.) 

No.  15,639. 

STATE  V.  DUPEBIBR. 

(Supreme  Court  of  Louisiana.  June  80,  1905.) 

L  Cbiuiral  Law— Sebvice  of  Jvbt  Xjbs— 
OoNTiNUAMOE— New  Tbial. 
The  fact  that  on  the  list  of  Jurors  served 
upon  the  defendant  the  Christian  names  of  two 
of  the  jurors,  instead  of  being  given  In  full,  are 
fivan     initials  only,  and  the  xorthn  fact  that 


one  of  the  names  on  the  same  list  Is  that  of  a 
man  who  does  not  exist,  do  not  constitute  ir- 
regularities sufficiently  iieriona  to  justify  the 
postponement  of  the  trial,  and  still  less  to  set 
aside  the  verdict. 

2.  Same— iHgTBPoriONB— Retisiow. 

Where  a  requested  special  chai^  ts  so  Im- 
perfectly worded  that  It  would  be  nnlntelligible 
to  the  jury,  the  Judge  may  refuse  to  give  it  on 
that  ground,  ana  is  not  bound  to  revise  It  so 
as  to  make  It  intelligible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1861,  2018.] 

8.  Saks— Tbial— MiHUTES  of  Ci.ebk. 

It  ia  not  customary  for  the  clerk  to  note  in 
his  minutes  such  parts  o'f  the  trial  as  the  re- 
quest for  a  special  charge. 
(Syllabus  by  the  Court) 

Appeal  from  Nineteenth  Judldal  District 
Oomt,  Partah  of  St  Martin;  James  Simon, 
Judge. 

Joseph  Daperia  was  convicted  of  assaalt 
with  Intent  to  kill,  and  appeals.  Affirmed. 

Edward  Slinon,  for  appellant  WaltCT 
Gulon,  Atly.  Gen.,  and  Edwin  Sidney  Broua- 
sard,  DIst.  Atty.  (Lewis  Gulon,  of  counsel), 
for  the  State. 


PROVOSTT,  J.  Joseph  Duperler,  having 
been  indicted,  under  Rev.  St  1870,  {  701, 
for  cutting  with  an  ax  with  intent  to  commit 
murder,  and  having  beeu  found  guilty  and 
sentenced  to  Imprisonment  In  the  penitentiary 
for  seven  years,  takes  this  appeal. 

He  objected  to  the  list  of  Jurors  served  up- 
on him  on  two  grouuds:  (1)  that  the  Chris- 
tian names  of  two  of  the  Jurors  on  the  list 
were  given  by  Initials  instead  of  by  being 
written  In  full ;  (2)  that  one  of  the  names  on 
tbe  list  was  that  of  a  man  who  did  not  exist 
He  asked  that  the  exceptions  be  fixed  for  trial 
at  a  future  day.  The  court  fixed  them  for 
trial  Instanter,  and  overruled  them.  Both 
rulings  were  correct  Granting  that  the  list 
was  Irregular  In  the  respects  mentioned,  the 
Irregularity  was  not  sufficiently  serious  to 
postpone  the  trial,  and  It  Is  silU  less  bo  for 
setting  aside  the  verdict  State  v.  Rodrlgues, 
45  La.  Ann.  1043,  13  South.  802. 

One  of  the  bills  of  exception  reads: 

"During  the  charge  of  his  honor  tbe  presid- 
ing judue  to  the  petit  Jury  of  five,  trying  this 
above-entitled  cause  criminal,  and  immediately 
after  reading  of  satd  charge,  defendant,  through 
bis  counsel  requested  the  court  in  writing  to 
instruct  the  jury  further,  charging  therein  on 
the  law  of  homicide  and  what  is  a  homicide 
per  infortunium,  self-defense,  and  locus  in  quo 
and  parish,  specially  refusal  to  pass  on  the 
effect  of  sections  70l  and  703,  Rev.  St  which 
written  additional  charge  being  denied  by  the 
court  on  tbe  grounds  that  be  had  already 
charged  the  jury  on  the  subject-matters,  special- 
ly refusing  to  charge  on  the  effect  as  blending 
(Hf  section  791  of  tbe  Revised  Statutes  and  sec- 
tion 793  of  said  Revised  Statutes,  and  was  pled 
6n  the  28th  of  March,  1905,  and  Is  not  now 
annexed  to  these  presents  as  the  said  court  re* 
fuaed,  after  being  handed  to  the  court" 

This  court  does  not  know  what  were  the 
■pedal  charges  which  were  thus  refused,  and 
which  are  thus  "not  annexed  to  these  pres- 
ents."  If  the  charges  were  wwded  as  they 
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are  In  the  bill,  tlie  Jndge  correctly  refused 
them,  because,  as  thus  worded,  the  jury  could 
not  hare  understood  them,  and  thejndjgewaa 
not  bound  to  modify  them  In  their  verbiage. 
Where  a  special  charge  requested  to  be  given 
is  so  worded  as  to  require  modification  or 
qualification,  the  Judge  Is  not  bound  to  give  It 
State  T.  Rienlfl,  35  La.  Ann.  770;  State  T. 
Jackson,  S6  Ann.  769;  State  T.  West,  45  La. 
Ann.  17, 18  South.  17a 

Another  bill  la  to  the  refusal  of  the  Judge 
to  amend  the  minutes  so  as  to  show  that  de- 
fendant's counsel  requested  a  certain  special 
written  charge  to  be  given.  The  record 
shows  that  the  only  written  special  charge 
which  the  counsel  requested  to  the  court  to 
give  was  given;  hence  on  this  score  defendant 
has  no  ground  of  complaint  Nor  is  It  cus- 
tomary for  the  clerk  of  court  to  note  in  his 
minutes  such  parts  of  the  trial  as  the  requests 
for  special  charges. 

This  court  will  not  review  the  refosal  of  an 
aivllcatlon  for  new  trial  when  the  sole 
ground  la  that  the  vnrdlct  la  omtrary  to  law, 
etc 

Motion  In  arrest  of  Judgment  The  minutes 
show  that  the  defendant  was  present  in  court 
at  erety  Important  phase  of  tbe  trlaL  In  the 
abamce  of  special  request  the  diarge  of  the 
Judge  does  not  have  to  be  In  writing,  and  still 
leas  doM  It  have  to  be  ctqjtled  In  the  minutei. 

Jndgmeot  affirmed. 


HARYIN  T.  DBMTON. 
(Suprane  Court  of  Mississippi.  Nov.  27,  1905.) 
ABBiraATion— AwABD  bt  Past  of  Akbitra.- 

TOBB. 

Where  parties  submit  matters  to  arbitra- 
tion, by  agreement  that  each  shall  select  an 
arbitrator  and  the  two  so  selected  shall  select 
a  third,  and  the  arbitrators  bo  selected  shall  in- 
vestigate the  matters  and  make  an  amrd,  an 
award  la  Invalid  where  but  two  artltrators 
make  the  Investigation. 

[Ed.  Note. — For  cases  In  point  see  vol.  4, 
Cent  Dig.  Arbitration  and  Award,  H  188,  187. 

Appeal  from  Chancery  Court  Lauderdale 
County;  Stone  Deavors,  Chancellor. 

"To  be  officially  r^orted." 

Bin  In  chancery  A.  U.  Denton  i^iaiiut 
F.  O.  Harvin  to  aofcnrce  tbe  payment  of  an 
award.  From  a  decree  pro  coufesso  against 
the  defendant  he  appeals.  Beversed. 

Millar  ft  Baskln,  for  appellant  Bthridge 
ft  McBeatb,  tar  appellee. 


WHITFIELD,  O.  J.  The  decree  In  this 
case  rests  exclusively  upon  the  l^ality  of 
the  award  made  by  the  arbitrators.  The 
submission  to  arbitration  Is  made  in  the  fol- 
lowing words:  "It  is  hereby  agreed  and 
between  F.  C.  Harvin  and  A.  M.  Denton,  who 
are  and  have  been  doing  a  sal^  business  of 
horses,  mules,  eta,  in  the  dly  of  Meridian, 
Lauderdale  county,  state  of  Mississippi,  un- 
der the  firm  name  and  style  of  Denton  & 
Harvin,  and  differences  having  arisen  be- 
tween said  Denton  &  Harvin,  and  a  dlssolu- 
tlm  and  settlement  being  hereby  agreed  up- 
on, that  in  order  to  adjust  and  settle  all  mat- 
tes and  controversies  with  said  business  and 
said  firm,  each  agree  and  pledge  themselves 
to  an  arbitration  of  this  matter,  and  to  this 
end  each  will  immediately  select  an  arbitra- 
tor, who  shall  be  a  person  of  good  standing 
and  Int^rlty  and  a  resident  of  the  city  of 
Meridian,  said  county  and  state,  and  that 
when  each  party  shall  select  an  arbitrator 
that  two  arbitrators  shall  Immediately  meet 
and  select  a  third  arbitrator,  who  shall  al- 
so be  a  disinterested  good  dtlzen  of  known 
Integrity,  and  that  wh^  said  arbitrators  are 
80  selected  th^  shall  Immediately  proceed 
to  Investigate  the  books  and  all  matters  per- 
taining to  said  disputed  matters,  and  when 
they  shall  have  made  a  thorough  and  complete 
investigation  said  arbitrators  shall  render  a 
statement  of  their  conclusions  and  Judgment 
as  to  the  matters  or  differences  between  said 
parties,  and  shall  certify  and  sign  said  state- 
ment and  when  the  same  Is  so  done,  each  of 
the  parties — that  Is,  the  members  of  the 
firm  of  Denton  ft  Harvin— shall  be  handed 
a  copy  of  said  conclusions  so  reached  by  said 
arbitrators,  and  that  when  the  same  is  so  cer- 
tified and  handed  to  each  of  the  parties  It 
shall  be  conclusive  as  to  all  matters,  settle- 
ments, and  other  matters  pertaining  to  said 
partnership  business.  Witness  our  signa- 
tures this  the  3d  day  of  June,  1903.  [Signed] 
P.  C.  Harvin.   A.  M.  Denton." 

It  is  perfectly  manifest  from  the  reading 
of  this  Bubmission  that  all  three  of  the  arbi- 
trators were  required  to  investigate  fully 
together  the  matters  of  difference,  and  to 
make  together  an  award,  and  to  certify  and 
sign  together  said  award.  Only  two  signed 
It  and  only  two,  as  is  clearly  shown,  made 
an  investigation,  and  appellant  was  entitled 
to  the  Judgment  and  care  of  all  three  of  the 
arbitrators  throughout  the  whole  of  the  In- 
vestigation. See  2  A.  ft  Ei^  Dncy.  of  Law 
(2d  Ed.)  p.  611;  WlUls  T.  Higglnbotliam,  61 
Miss.  l&L 

The  decree  la  reversed  and  remanded. 
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STANTON  T.  HBLM  et  aL 

(Soprame  Court  of  Htnlaslppi.  Nor.  27. 1905.) 

L  WirmasES  —  CompetkJtct  —  Ciaxicb 
AOAIIfST  Degbdehts, 

Under  the  cxpren  prorfsloiu  of  Rer.  Code 
1882,  3  1740,  a  person  may  not  tertify  a*  a  wit- 
ness to  establiflh  his  own  claim  agalnet  the  es- 
tate of  a  deceased  person,  when  mdi  claim 
originatsd  darinf  the  lifetime  of  such  deceased 
person. 

[Ed.  Note. — For  cases  In  point,  see  toL  SO, 
CenTDic  Witnesses.  «  666.  6S£] 

2.  LiurrATioNB — Exfbbss  Tbusis- ComiHti- 
Ajxcz  or  Beutioit. 

In  case  of  an  express  truBt,  limitations  do 
Dot  mn  so  lone  as  the  tmst  relation  Is  ac- 
knowledxed  or  the  trust  agreement  sabsists. 
_  [Ed.  Note.— r<w  cases  fn  point,  see  toL  88, 
Cent.  Dig.  Limitation  of  Actions,  1  507.] 

S.  Same — ^Repcdiatioit  of  Tbubt. 

Under  Rev.  Code  1892,  |  2768,  providing 
tiiat  bills  for  relief  In  case  of  a  tmst  not  cog- 
DisaUe  by  the  courts  of  common  law  shall  be 
filed  within  10  rears  after  the  cause  of  action 
■nail  accrue,  a  cause  of  action  accrues  and  limi- 
tations begin  to  run,  in  case  of  a  trust,  either 
copress  or  Implied,  not  cognizable  by  the  courts 
of  common  law,  where  by  express  dedaration  or 
act  adverse  to  the  recognition  and  existence  of 
the  trust  relation  the  cestnls  que  trust  are  ac- 
tually advised  of  the  npudlaaon  of  the  tmst 
by  the  traatec 
4,  Saks. 

The  acts  of  a  trustee  In  selling  a  half  in- 
terest In  the  trust  estate  with  the  full  knowl- 
edge of  the  cestui  que  trust  and  his  subsequent 
ddiTcry  of  possesion  to  the  vendee  without 
protest  or  <Ajection,  and  In  destroying  a  letter 
containing  a  recognition  of  the  trust  In  the 
presence  of  the  cestui  que  trust  and  his  wife, 
were  sufficient  to  indicate  the  repudiation  of 
the  tmst  by  the  trustee  and  to  set  limitations 
In  motion  against  the  enforcement  of  the  trust 

Appeal  from  Chancery  Conrt.  Hinds  Coon- 
tj;  R.  B.  Mayes,  Chancellor. 

Bill  In  chancery  by  Fred  Stfmton  against 
Thomas  Helm  and  others,  praying  an  ac- 
oonnting.  From  a  decree  dismissing  the  Mil. 
complainant  appeals.  Affirmed. 

The  facts  discloeed  by  the  record  are  In 
sabstance  as  follows :  Appellant  owned  and 
managed  a  plantation  known  as  "La  Marque," 
Id  Ooncordla  parish,  La.  Hte  operations 
were  not  succesafnl,  the  property  yield- 
ed no  revenue,  and  a  mortgage  vas  ^ven 
to  Jurey  &  OiUla  of  New  Orleans,  La.,  for 
$4,600.  In  Norember.  1876,  In  aoeordance 
with  ao  agreement  between  appellant  and 
Thoe.  B.  Helm,  the  father  of  appellee  Thomas 
Helm,  the  mortg^  was  aaslCQed  to  Mrs. 
Bpicard,  the  slater  of  Thoa.  EL  Helm,  and 
aunt  of  Stanton ;  her  mtm^  being  advanced 
for  that  porpoae.  Foredoaure  proceediive 
whlcb  had  been  Inatltated  by  Jnrey  ft  OUlla 
resulted  In  a  sale  of  the  lands  tm  Aprtl  21. 
1877,  at  whlcb  sale  Thoa.  B.  H^  beeame 
the  purchaaer,  receiving  a  aberUfa  deed, 
which  was  promptly  recorded,  and  taking 
also  a  quitclaim  deed  from  Stanton  and  his 
coheirs,  which  was  also  placed  of  record. 
Helm  paid  In  addition  to  the  amotmt  Md  at 
tbe  aale,  all  taxes  doe,  Inclndtng  tboae  for 
the  two  yeara  prior  to  hla  purchase,  and 
certain  enrolled  Jndgmeuta  which  rested  aa 


a  lien  on  the  plaoe,  and  also  advanced  money 
to  ran  the  place  during  tbe  year  1877.  Stan- 
ton remained  on  the  place  during  the  year 
1877,  when  Helm  sold  under  warranty  deed 
to  T.  K.  and  B.  H.  Green  a  halt  Interest  In 
the  property,  T.  K.  Qreea  going  on  the  place 
as  manager ;  Stanton,  according  to  the  testi- 
mony offered  by  tbe  defendants,  being  present 
when  the  sale  occurred.  Snbsequently  T.  E. 
Qreen  acquainted  Stanton  and  his  wife  with 
the  fact  that  he  had  purchased  an  interest 
in  the  place.  Several  years  later  T.  K. 
Oreen  purchased  tbe  Interest  of  E.  H.  Ore€n, 
and  thus  became  the  owner  of  an  undivided 
half  interest  in  tbe  property.  Oreen  and 
Helm  treated  the  property  as  their  own,  Im- 
proved It,  purchased  and  added  to  it  other 
lands  adjoining,  and  conducted  the  farming 
operations  as  owners  of  the  proper^.  The 
accotmts  were  k^t  In  common  with  all  other 
accounts  of  Green  and  Helm;  no  separate 
account  being  kept  for  this  particular  planta- 
tion. About  1879  Helm  destroyed.  In  tbe 
presence  of  Stanton  and  his  wife,  a  letter 
written  In  1877  acknowledging  that  the  pm> 
chose  was  made  nnder  a  trust  agreement. 
Subsequently  Stanton  and  hla  lawyer  de- 
manded of  Oreen  and  Helm  an  accounting 
of  the  proceeds  of  the  crops  on  La  Marque. 
This  was  refused,  and  no  accounting  was 
ever  made,  and  Stantcm'a  right  thereto 
denied.  Stanton  spoke  to  counsel  to  bring 
salt  In  1882,  but  no  suit  was  brought  until 
the  present  proceeding  was  Instituted.  All 
these  matters  occurred  more  than  10  years 
before  the  InsUtntion  of  this  suit  Thos.  E. 
Helm  died  in  1893,  and  the  operations  con- 
tinued until  1902,  when  Thomas  Helm  and 
Erskine  Helm,  heirs  of  Thoa.  B.  Helm,  con- 
veyed to  EU^  H<  Green,  widow  of  T.  K. 
Green,  their  half  Interest  In  tbe  propertr; 
no  mention  being  made  in  the  record  of  any 
claim  by  Stanton.  From  1878  np  to  the  death 
of  the  elder  Helm.  Stanton  frequently  call- 
ed on  him  for  flnanclal  assistance,  and  re- 
ceived loans,  at  various  times.  Nowhere 
in  the  co'rrespondence  is  there  anything  to 
Indicate  that  Stanton  claimed  an  interest 
in  the  La  Marque  plantation.  After  the 
death  of  the  elder  Helm,  bis  son,  Thomas 
Helm,  made  further  loans  to  appellant,  and 
there  Is  no  Intimation  in  the  correspondence 
between  them  of  any  claim  by  appellant  to 
the  property.  In  February.  1903,  Stanton 
filed  a  bill  In  chancery,  alleging  that  the 
original  transaction  in  1876  was  a  loan,  and 
that  Thos.  E.  Helm,  for  some  reason  of  his 
own,  took  the  assignment  of  the  mortgage 
of  Jurey  &  GUlls  In  Mrs.  Spicard's  name; 
that  complainant  had  an  agreement  with 
Helm  whereby  the  land  was  to  be  purchased 
by  Helm  at  the  foreclosure  aale  and  held 
in  tmst  tor  the  benefit  of  complainant,  and 
reconveyed  to  him  when  the  debt  and  interest 
and  any  advances  made  should  be  aatisfled; 
that  this  agreement  was  reduced  to  writing, 
which  Helm  agreed  to  file  tor  record,  but 
which  was  never  daat,  and  the  agreement 
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had  been  lost  The  complainant  further  al- 
leged that  he  only  recently  learned  of  the 
sale  to  the  Greens,  and  asserted  his  claim 
as  the  equitable  owner  of  the  property*  and 
prayed  a  discovery  of  all  the  facta  connected 
with  transaction,  and  for  an  accounting. 
The  case  was  heard  on  pleadings  and  evt* 
dence,  and  the  court  entered  a  decree  dis- 
missing the  bill,  frun  which  complainant 
appeals. 

Frank  Johnston  and  Jno.  S.  Boatner,  for 
appellant  Brame  &  Brame,  for  appellees. 

TBULT,  J.  The  testimony  of  Btanton, 
the  appellant  falls  clearly  within  the  In- 
hibition of  the  rule  announced  by  section 
1740,  Rer.  Ck>de  1882.  This  is  a  suit  which 
he  has  Instituted  to  establish  and  enforce 
a  claim  against  the  estate  of  a  decedent 
which  originated  In  the  lifetime  of  the  de- 
ceased. Manifestly  it  Is  not  competent  to 
prore  such  claim  by  his  own  testimony. 
This  rule  Is  so  wdl  settied  that  any  citation 
of  authority  to  soataln  the  conclusion  is 
thought  unnecessary.  Nor  do  we  understand 
that  able  counsel  for  appellant  seriously  con- 
trovert the  correctness  of  this  proposition, 
but  they  rely  upon  other  testimony  In  the 
record  to  make  out  the  case.  With  the  dep- 
osition of  rred  Stanton  1^  out  of  con- 
sideration, the  cause  of  the  appellant  rests 
on  the  testimony  of  his  wife,  in  connection 
with  CMiialn  minor  drcumstances  of  slight 
probative  force  detailed  by  other  witnesses. 
Giving  to  the  testimony  of  Mrs.  Virginia 
Stanton  Implicit  credence,  the  following 
facts  may  be  considered  as  proven:  The 
purchase  of  the  land  In  controversy  by  Thos. 
B.  Helm  In  1877  was  in  pursuance  of  an 
agreement  between  him  and  Fred  Stanton. 
This  agreemrat  created  an  express  trust  on 
the  part  of  Helm  to  reconvey  to  Stanton 
and«r  certain  drcnmstances.  But  this  is 
all.  Here  the  competent  testimony  for  the 
appellant  ends.  In  view  of  the  entire  rec- 
ord, this  Is  not  enough  to  make  out  his  case. 
The  Irresistible  prepond^ance  of  the  evi- 
dence demonstrates  that  the  original  agree- 
ment whatever  its  exact  terms  may  have 
been,  was  either  annulled  by  subsequent  set- 
tlement or  openly  repudiated  by  Helm.  The 
conduct  of  all  parties  and  all  the  facts  In 
proof  are  more  readily  reconciled  on  the 
tbeory  that  at  the  close  of  the  year  1677 
a  complete  settlement  was  amicably  reached, 
all  differences  adjusted,  and  the  agreement 
to  reconvey  canceled.  This  conclusion  is 
more  In  harmony  with  tiie  relations  proven, 
by  correspondence  and  the  unbroken  course 
of  business  dealings,  to  have  existed  be- 
tween the  parties  for  more  than  a  quarter 
century,  than  to  assume  from  a  series  of 
trivial  and  disconnected  circumstances  that 
Thos.  B.  Helm  had  deliberate  dectfved* 
oppressed,  and  defrauded  an  unfortunate 


kinsman,  whom  tha  rec^  ibovs  he  had 
assisted  at  many  critical  Junctoro. 

However  tills  may  be,  certain  it  Is  ttiat 
the  alleged  tmst  agrement  was  after  the 
fall  of  1877  repeatedly  and  openly  repudiated 
by  Hehn,  by  many  acts  advene  to  any  dalm 
by  Stanton,  and  antagonistic  to  the  idea 
that  he  recognized  that  his  titie  to  tin  land 
In  question  was  clonded  by  any  oondltUHU. 
An  open  r^HMUatlon  nt  a  tmst  by  the  one 
attempted  to  be  diarged  therewith.  If  plainly 
brooffht  to  the  notice  and  knowledge  of  tha 
parties  in  Interests  Is  sufficient  to  place  in 
motion  the  statute  of  limitations,  whether 
the  tmst  be  aqnTesaed  or  implied.  Co<q;»OT 
V.  Coififa,  dl  Miss.  686.  In  the  case  of  an 
express  trnst,  no  statute  of  limitations  runs 
so  long  as  the  tmst  relation  is  acknowledged 
or  the  tmst  agreemttit  subsisting,  because, 
so  loDg  as  this  condition  exists,  no  cause 
of  scUon  has  accrued.  But  in  case  of  a 
tmst  "not  cognizable  by  the  courts  of  com- 
mon law,"  like  the  one  now  under  consid- 
eration, whether  the  same  be  express  or 
implied,  a  cause  of  action  does  accme,  and 
the  statute  of  limitations  begins  to  run 
Immediately,  when  by  express  declaration 
of  repudiation  to  than,  or  act  adverse  to 
the  recognition  and  existence  of  the  trust 
relation  brouj^t  to  their  knowledge,  the 
parties  in  Interest  are  actually  advised  that 
the  trust  has  beoa  repudiated.  From  the 
moment  the  parties  claiming  an  interest  by 
virtue  of  a  trust  even  though  express,  are 
actually  notlfled,  by  declaration  or  advec^ 
sary  act  that  the  trust  Is  denied,  from  that 
moment  the  holding  or  possession  becomes 
adverse  to  tiielr  claim.  Sectim  276S,  Berv. 
Code  1882;  Cooper  v.  Cooper,  supra. 

It  is  unnecessary  to  enumerate  the  many 
and  various  Incidents  of  open,  adverse  as- 
sertion of  sole  and  hostile  titie  by  Helm, 
all  of  which  were  with  the  personal  knowl- 
edge of  the  appellant  The  record  abounds 
with  such  acts  utterly  Inconsistent  with  the 
Idea  that  Helm  acknowledged  the  existence 
of  any  tmst  relation  between  himself  and 
Stanton.  The  sale  of  a  balf  interest  in  the 
trust  estate  In  1877  to  Green,  with  the  full 
knowledge  of  Stanton,  and  his  snbseQuent 
delivery  of  possession  without  protest  or  ob- 
jection, and  the  destmction  of  the  letim, 
which  it  Is  now  claimed  contained  a  recog- 
nition of  the  trust  in  the  presence  of  Stan- 
ton and  his  wife,  are  sufficient  without  a 
detailed  recitation  of  other  equally  potmt 
facts,  to  demonstrate  the  absolute  repudia- 
tion by  Helm  of  any  tmst  express  or  Im- 
plied. And,  as  these  acta  all  occurred  more 
than  10  years  before  the  instltoticHi  of  this 
proceeding,  it  follows  that  any  right  of  re- 
covery which  Stanton  ml^t  orfglttally  have 
had  was  barred. 

The  decree  is  afflrmed. 
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TAZOO  ft  M.  T.  R.  CO.  T.  LBFOLDT. 
<Saprema  Coart  of  MiaslsrippL  Not.  27,  1805.) 
XlicznEitT  DoKAiH— Ghargi  or  Stbeit  Oba.db 

BT  RaUSOAD  —  LlABIUTr  TO  ABUTTIHO 
OWRBB. 

A  railroad  whidi  ralws  a  street  grade, 
tbonsh  with  the  anthoritr  of  the  dty,  la  liable 
for  uijiiry  to  abattinf  property;  the  dty  not 
havinc  power  to  iojure  It  wUhoat  compensation. 

[Bd.  Note^Tor  caaea  In  p^nt,  see  voL  18; 
Gent  Dir.  Bmliwnt  Domain,  ff  ^  287,  m] 

Appeal  from  Olrcolt  Oonrt,  Womo  Oma^i 
O.  W.  Catchlngs,  Judge. 

Action  by  Jallaa  Lefoldt  against  the  Taioo 
A  Mississippi  Valley  Ballroad  Company. 
From  a  judgment  on  a  peremptory  lnBtm(> 
tlon  to  find  fW  thfl  plaintiff,  defendant  99' 
peals.  AiBrmed. 

Mayes  ft  Longstreet  and  C.  N.  Bnrch,  for 
appellant  Datawr  ft  MeCabe,  for  appellee. 

CAIiHOON,  J.  In  an  action  for  damages 
to  his  real  pmpBrtj,  caused  by  raising  the 
grade  of  the  street  In  front  of  It,  the  plaln- 
tUt  below,  appellee  bwe,  shows  In  OTidence 
that  the  defendant  company  did  raise  the 
street  Beveral  feet,  that  this  damaged  his 
pr<vert7  to  tbe  amomit  of  his  recorery,  that 
time  was  a  grade  of  tbe  street  established 
and  the  street  paved  with  toA  by  the  atf 
of  VlAsbnrg,  and  ttiat  this  was  raised  by 
defendant  by  the  deposit  of  gravel,  and  that 
it  was  not  necessary  to  raise  tbe  grade  in 
order  to  keep  tt  In  repair  with  gravel.  It  ap- 
pears In  tbe  progress  of  the  trial  that  (quot- 
ing from  tbe  recwd)  "the  defendant  here 
offered  to  prove  that  under  tbe  ordinance  by 
the  dty  of  Vicksbtirg  granting  the  L.,  N.  O.  ft 
T.  BaUroad,  vt  which  the  defendant  company 
la  the  sQccessor  by  virtue  of  consolidation; 
that  that  ordinance  required  the  railroad 
company  to  gravel  this  street  and  keep  It 
graveled,  and  that  it  further  required  the 
railroad  cranpany  to  keep  tbe  rails  of  its 
track  flush  on  a  level  with  the  street;  that 
from  time  to  time  tbe  board  of  mayor  and 
aldermen  would  notify  tbe  defendant  com- 
pany to  put  gravel  upon  this  street,  and  from 
time  to  time  In  pursuance  of  this  notice  the 
*  defendant  company  for  several  years  past 
has  each  year  spread  gravd  over  the  street; 
that  tbe  effect  of  this  has  been  to  raise  the 
street,  and  in  order  to  keep  tbe  track  level 
or  flash  wltii  the  street  that  they  raised 
their  tracks'  to  correspond  with  this  raised 
grade.  This  proof  was  objected  to.  the  ot>- 
Jectlon  was  sustained,  and  the  defendant 
excepted.** 

Disregarding  technical  ol^ections,  It  is  not 
easy  to  find  tn  this  an  authority  to  raise  the 
street  m  change  tbe  grade.  But  we  think 
the  result  should  be  tbe  same  If  it  did.  The 
city  most  have  tbe  power  before  It  can  trans- 
fer It  to  appellant,  and  It  did  not  have  the 
powor  to  so  damage  appellee  without  pre- 
vious compensation.  In  reaching  this  con- 
clusion we  have  examined,  pro  and  oon,  the 


followlttg:  Theobold  r.  Lh,  N.  0.  ft  T.  B.  B. 
Oa,  66  Hlsa.  279,  6  South.  2S0,  4  L.  B.  A. 
78S,  14  Am.  St  Bep.  664;  Stowers  v.  Postal 
Telegraph  Co.,  68  Mist.  B09,  »  South.  8B6,  12 
U  &  A.  864,  24  Am.  St  Bep.  280;  A.  ft  V.  B. 
B.  Co.  V.  Bloom.  71  Hiss.  247,  16  South.  72; 
Vk^bnrg  V.  Herman.  72  Misa  211, 16  South. 
401;  O'Brien  Fhlladeli^da.  80  Am.  St  Bi^ 
844.  note;  Comers  v.  T.  ft  H.  T.  B.  B.  Co. 
(Miss.)  88  South.  820 ;  Onlf,  etc.,  v.  Bowers,  80 
Miss.  670^  82  Sooth.  113, 27  Am.  ft  Eng.  Ency.  of 
Law,  122;  Files  v.  N.  T.  (N.  T.)  62  N.  B.  868; 
Const  Miss.  I  17;  Charter  of  City  of  Vldn- 
burg.  Acta  1884.  pp.  480,  441.  442.  c:  891.  | 
28,  arts.  16.  25^  26. 
AArmed. 


OWBINS  St    al.  V.  WADDBIH 

(SaprMm   Court   of    Misalsslpi^.  Nor.  2T. 

1905.) 

1.  AppEAif — Qussnoifs  Nor  Baised  Below- 

Where  a  demurrer  to  a  petition  was  based 
on  the  ground  that  the  court  was  without  juria- 
diction,  but  there  was  i^o  soxgestion  that  juris- 
diction waa  challenged  on  the  ground  that  the 
hearing  was  In  vacation,  and  oefoidanta  made 
no  objection  to  a  contlnnance  to  a  stoted  dato 
In  vacati(»i,  ud  took  part  in  the  taking  of  deiH 
osltions,  and  entered  mto  the  sdpnlations  wia 
opposing  counsel,  and  at  the  heartng  made  no 
appllcaaon  for  postponement,  but  Joined  Issue 
after  the  ovraTaiing  of  their  demurrer  and  pro- 
ceeded to  trial  up<»i  the  m^lts,  they  could  not 
<Ri  appeal  eoatend  that  they  were  entitled  to 
a  delay,  or  that  the  dianoellor  was  without 
power  to  entertain  the  proceeding  and  render 
a  decree  in  vacation. 

2.  GousTS— OHAiromr— ftaics  of  Oooxr. 

The  chancery  court  Is  clothed  with  oom- 

Elete  JurladlctloD  to  determine  all  matters  re* 
itlng  to  the  admin  istrati«i  of  estates,  and  is 
always  open  for  the  heating  of  petitions  by  any 
one  interested  asking  tor  the  oonstmctlon  <w 
the  last  will  of  a  decedent 
8.  Sahk— TiHB  to  Sxi>— Statdtobt  Pbovz- 

SIOHS. 

A  lentee,  who  Is  given  "a  comfortable 
support"  during  htx  life,  to  begin  immediately 
upon  testatoi's  decease,  may  file  a  petiti<u  In 
eijult;  for  the  construction  of  the  will  and  the 
determination  of  the  amount  to  be  paid  her  by 
the  executors,  without  regard  to  the  provisions 
of  Code  1892,  1  19^  probibitiiv  the  bringing 
of  an  action  against  an  executor  until  aiter 
the  expiration  of  six  months  from  the  date  of 
his  letters,  or  section  1961,  authorizing  a  dis- 
tributee or  legatee  to  petition  tor  his  share 
or  legacy  M  any  dme  after  the  expiration  of 
12  monuis  from  the  grant  of  letters. 

Appeal  from  Chancery  Court.  Holmes 
County;  J.  F.  McCool,  Chancellor. 

Bill  in  chancery  by  Mrs.  M.  W.  Waddell 
against  J.  K.  Ownee  and  others,  executors, 
to  compel  said  executors  to  set  aside  a  suita- 
ble allowance  for  the  support  of  petitioner 
under  the  terms  of  tbe  will.  From  a  decree 
in  favor  of  petitioner,  defendant  appeals. 
Affirmed. 

A.  O.  Ownes  died  on  March  7,  lOOB.  leaving 
neither  ddldira  nor  descendanto  of  children. 
He  had  Inherited  considerable  pRV>erty  from 
his  wife,  whose  death  occurred  some  time 
prior  to  bis  own.  His  will,  which  was  duly 
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probated,  named  appellanta  aa  executors  with- 
out bond,  and,  after  making  oth«  special 
beqnesta,  made  tliem  reeiduary  legatees.  Tbe 
will  farther  chained  said  legatees  to  "pro- 
vide comfortable  support"  for  Ms  motber*iii- 
law,  Mrs.  M.  W.  Waddell,  during  her  life, 
out  of  his  estate.  Tbe  evidence  showed  that 
Mrs.  Waddell  was  88  years  old,  In  feeble 
health,  partially  paralyzed,  and  in  constant 
need  of  medical  attention  and  nursing.  The 
win  was  probated  March  20,  1905,  and  con- 
firmed by  the  court  May  23d.  On  May  9tb, 
while  conflrmatlon  was  pending,  appellee 
filed  her  petition,  asUlng  the  court  to  con- 
strue the  will  and  fix  the  amount  which  the 
executors  were  to  pay  her  for  support,  setting 
forth  tbe  fact  that  only  $10  had  been  paid 
towards  her  support  since  tbe  death  of  the 
testatw.  At  the  May  term  this  action  came 
up  at  the  same  time  with  the  motion  to  con- 
firm the  action  of  the  clerk  In  vacation  In 
probating  the  will.  No  final  action  was 
taken,  however;  the  oourt  directing  tbe  execu- 
tors to  be  dted  to  appear  before  the  chancel- 
lor In  vacation  on  June  17tb.  Tbe  citatloa 
was  duly  served,  and*  tbe  attorn^  for  tbe 
execntora  were  present  at  the  taking  of  the 
testimony,  and  demurred  to  the  petition, 
setting  forth:  (1)  That  tbe  coort  was  with- 
out Jurisdiction  to  entertain  the  petlticm  or 
grant  tbe  relief  prayed  toe;  &)  that  tbe 
iwtltlon  and  actl<Hi  were  brought  less  than 
six  months  from  tbe  date  of  letters  testamen- 
tary, contrary  to  section  1922  of  the  Oode  of 
1892;  (S)  that  the  petition  seeks  to  set  forth 
a  claim  to  a  legacy  before  tbe  ^piratlon  of 
12  months  from  the  grant  of  letters  testa- 
mentary, contrary  to  section  1961  of  the 
Code  of  1892.  The  court  overruled  the  de- 
murrer, issue  was  Joined,  and  a  decree  was 
rendered,  fixing  the  amount  at  $60  per  month 
for  the  support  of  the  petitioner,  to  be  dis- 
burse by  the  cleA  and  accounted  for,  with 
proper  vouchers  to  be  sobmltted  to  the  court. 
No  ai^llcatlon  was  made  for  farther  time 
to  plead  or  to  take  dcvoattltma.  From  the 
action  of  the  court  this  appeal  Is  prosecuted. 

Hooker  &  McBee,  for  appellant  Noel, 
F^per  &  Elmore,  for  appellees. 

TBULT,  J.  We  see  no  reason  to  disturb 
the  decree  t  of  the  chancelhur.  The  point 
stressed  here^  with  much  torce^  that  the 
chancellor  was  wltboat  pow«r  to  entertain 
such  proceeding  and  rendra  a  decree  therein 
to  vacation,  was  not  presented  with  auflSdent 
clearness  by  the  demunrer  to  reiinlre  tiie 
chancellor  to  pos^Kme  the  hearing  to  a 
later  date.  In  the  absence  of  any  request  to 
that  ^ect  The  first  grotmd  of  the  de- 
murrer avers  want  of  Jurisdiction  In  the  court 
generally,  denying  the  power  of  tbe  court  to 
entertain  the  petition,  not  because  the  hear- 
ing was  In  vacatirai,  but  by  reason  of  a 
lack  of  power  to  grant  tbe  relief  prayed 
for.  There  Is  no  suggestion,  and  certainly 
no  qwdfic  averment,  that  tbe  Jurlsdictloa 
was  challenged  on  the  ground  that  the  hear- 


ing was  In  vacation.  In  fact  the  whoI» 
trend  of  tbe  record  inclines  us  to  believe 
that  such  could  not  have  been  the  prime 
object  of  this  ground  of  the  demurrer.  The 
petition  was  made  returnable  to  tbe  regular 
term  of  the  court  and  was  by  order  duly 
entered  on  the  minutes  in  term  time,  con- 
tinued for  hearing  and  determination  to  a 
stated  date  in  vacatitm.  No  objection  on  the 
part  of  tbe  executors  or  their  counsel  was 
made  to  this  order.  Subsequently  in  vacation 
they  took  part  in  the  taking  of  depositions 
and  entered  into  an  agreement  with  oppoaius 
counsel  that  certain  material  matters  of  evi- 
dence might  be  considered  on  the  hearing  be- 
fore tbe  chancellor.  At  the  hearing  they 
made  no  application  for  postponemmt  or  de- 
lay, but  their  demurrer  being  overruled* 
Joined  Issue,  the  record  recites,  upon  the 
merits  and  proceeded  to  a  final  determination 
of  the  questions  presented.  They  cannot  now^ 
having  participated  without  objection  in  the 
trial,  be  heard  to  say  that  they  were  entitled 
to  a  delay  or  to  additional  time  for  the  pr^ 
aration  of  their  case.  An  alleged  wror,  not 
vital  in  its  nature,  but  arising  mwely  on  » 
point  of  practice,  which  might  have  been 
waived,  and  to  which  the  att»tion  of  tbe 
trial  Judge  was  not  spedflcaliy  directed, 
cannot  In  falmeas  to  him,  be  considered  on 
appeaL  We  think  mme  of  the  grounds  of 
demurra  present  any  cause  why  the  petition 
should  have  been  denied. 

The  chancery  court  la  dotbed  wltb  tbe 
fullest  Jurisdiction  to  determine  all  matters 
relating  to  tbe  administration  of  estates,  and 
Is  always  opm  for  tbe  bearing  of  a  petition 
tqr  any  one  Interested,  asking  tbe  cmstmcK 
tlon  of  tbe  last  will  ot  a  ^decedent  Not  do 
we  think  the  particular  proceeding  here  pre- 
sented comes  within  the  purview  of  section 
1922  or  section  1961«  Oode  1892L  The  reason 
on  which  each  of  these  statutes  Is  based  does 
not  exist  in  this  case.  Tbe  estate  la  admit- 
tedly solvmt  and  no  rl^ta  of  creditors  are 
Involved  or  can  be  prejudiced.  This  is  not 
a  suit  within  the  meaning  of  the  atetut^  sncb 
as  may  not  be  Instituted  against  the  execntOTa 
of  a  last  will  and  testament  within  the  loe- 
scribed  period;  nor  Is  it  a  proceeding  Institut- 
ed by  a  l^tee  or  annuitant  to  compel  die- 
tributl(»i.  Appellee  does  not  stand  in  tiie 
attitude  of  either.  She  was  granted  by  tiie 
terms  of  the  will  '*a  comfortable  supports 
during  her  Uf e,  and  in  view  of  her  advanced 
age,  her  belplessnesa,  and  her  impoverished 
circumstances,  it  was  manifestly  the  Inten- 
tion of  tbe  testator  that  this  snnrart  should 
begin  immediately  upon  bis  decease  and  ctm- 
tinne  so  long  as  she  should  live.  In  view  of 
the  age  and  physical  cmdltion  of  vipellce,  as 
portrayed  by  this  record,  bow  idle  and  pertect- 
ly  futile  would  have  bem  this  provision  tor 
ber  support  if  the  contention  of  tiM  executors 
be  true  that  she  must  wait  nntU  the  eqplra- 
tfon  ot  tbe  statutwy  period  mentioned  in  tbe 
sections  dted,  and  then  only  recovw  at  the  cod 
of  a  Utl^tion  with  tbe  executors.  Such  a 
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coiine  wonld  Inevitably  tend  to.  and  might 
■absolute,  d^eat  tbe  purpose  of  titie  testator. 
A  purpose  80  worthy  and  so  commendable 
that  In  our  opinion,  nnder  the  peculiar  dr- 
•cnnutancea  of  this  case  the  wecntors  them* 
■elves,  if  tit  OxnOrt  as  to  their  power,  sboold 
have  Invoked  the  aid  of  tbe  court  to  enable 
tbem  to  carry  Into  effect  tbe  generous  Im- 
pulse of  the  testator,  the  common  benefactor 
«t  thttu  all.  For  In  all  bnman  probability, 
before  tbe  tedious  delays  thus  entailed  upon 
appellee  would  have  ended,  she  would  have 
been  removed  far  beyond  fbt  need  al  boman 
help  and  beyond  tbe  fear  of  human  niggard- 
liness. 

The  decree  of  the  chancellor  Is  manifestly 
correct  frcnn  a  le^  viewpoint,  and  Is  in  ac- 
«cadance  with  evoy  dictate  of  Justice  and 
bmnanl^. 

Affirmed. 


OOODB  V.  STATB. 

<Snprflme  Court  of  Florida,  Divlaion  A.  Oct. 
24,1905T 

1.  OOHSTITUTIONAL    LAW  —  EX    POBT  FaOTO 

Law. 

AnMMig  other  tlitngB,  the  term  "ex  poet  facto 
law"  hicludea  erery  law  that  alters  the  legal 
rules  of  evidence  and  receives  less  or  different 
testimony  than  the  law  required  at  the  time  of 
tlie  conmiission  of  the  oSense  in  order  to  ooovlct 
the  offender. 

[Ed.  Note. — For  cases  in  point,  see  toL  10, 
Cent.  Dig.  CoDStittitioQal  Law,  |  581.] 

3l  Statdteb— Oowbtbuctiqn. 

It  U  the  general  rule.  In  construing  stat- 
utes, tliat  construction  Is  favored  which  gives 
effect  to  every  clause  and  every  part  of  the  stat- 
ute, thai  producing  a  consistent  and  harmonl- 
ouB  whole,  and  a  construction  which  would 
leave  without  effect  any  part  of  the  language 
used  should  be  rejected,  if  an  Interpretation  can 
be  found  which  will  give  it  effect;  yet,  how- 
ever important  it  Is  to  give  signi&cance  and 
effect  to  every  vord,  clause  and  sentence  in  a 
statute,  less  regard  is  to  be  paid  to  the  words 
used  than  tbe  policy  which  dictates  tbe  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44. 
Cent  Dig.  Statutes,  f  283.] 

8.  InTOXIOATIKO  LIQUOHS  —  tLLMAZ.  SAU  — 

Evidence. 

Section  8.  p.  C8.  c.  4930,  of  the  Laws  of 
1901,  which  provides  that  "in  the  trial  of  viola- 
tions of  sections  1  and  2  of  this  act,  it  shall  not 
he  necessary  for  the  prosecution  to  prove  that 
the  defendant  had  any  interest  In  the  money 
received  by  a  defendant  for  whisky  or  liquor 
delivered  by  him,  but  proof  of  the  delivery  of 
liquor  by  a  defendant  and  the  receipt  of  money 
therefor  by  him  shall  be  sufficient  prima  facie 
evidence  of  the  ownership  of  said  liquor  by  a 
defendant,**  has  tbe  effect  of  modifying  the  rule 
of  evidence  enunciated  in  Anderson  v.  State.  32 
Fla.  242,  13  South.  4S5,  by  maUng  proof  of 
the  delivery  of  whisky  to  a  person  by  a  defend- 
ant, and  the  receipt  of  money  therefor  by  him. 
prima  facie  evidence  of  the  ownership  of  siUd 
whlsl^  by  the  defendant,  and  thereby  casting 
upon  htm  the  burden  of  rebnttiBg  tbe  legal  pre- 
sumption. 
4.  Sahb. 

In  a  prosecution  for  violation  of  the  local 
option  law,  the  crime  may  be  proved  by  show- 
ing a  systematic  course  of  trade  by  the  defend- 
ant, as  well  as  by  showing  a  single  act. 
fi.  Same— BviOBNCE  of  Cibcumstances. 

XMdence  of  drcunutances  tending  to  con- 


nect the  accused  with  the  conunisslcm  of  the  al- 
iMal  crime,  even  though  Inconclusive,  is  properly 
admitted ;  and  this  is  eroeclaUy  true  in  a  pros- 
ecution for  violation  of  the  local  option  law. 
when  such  evidence  tends  to  throw  light  upon 
the  real  transaction.  The  admission  of  such 
evidence  rests  largdy  within  the  Judicial  dis- 
cretion of  the  trial  Judge,  and  an  appellate 
court  should  not  disturb  his  ruling  thereon,  un- 
less an  abuse  of  the  judicial  discretion  is  clearly 
made  to  appear. 

6.  Same— Sum ciKNOT  or  BviDEifCE. 

Evidence  examined,  and  found  suffleioit  to 

BUi^ort  the  verdict 
(Syllabus  by  the  Court) 

Error  to  Olrcnlt  Court,  Walton  County; 
Charles  B.  Parkhlll.  Judge. 

Lowe  Goode  was  convicted  of  violation  of 
the  local  optl<»i  law,  and  brings  error.  Af- 
firmed. 

Danid  Campbell  &  Son,  tat  plaintiff  In  er- 
ror. W.  H.  Bills,  At^.  Oen.,  and  J.  W.  Ee- 
hoe,  Stete  Atty.,  for  the  Steto. 

SHACKLEFORD,  G.  J.  At  the  fall  term, 
1003,  of  tbe  circuit  court  lor  Walton  county, 
the  plaintiff  In  error,  Lowe  Goode  (herein- 
after referred  to  as  the  defendant),  was  In- 
dicted for  carrying  on  the  baalness  of  a 
liquor  dealer  in  violation  of  the  local  option 
law,  was  tried  and  convicted  at  tbe  fall 
term  of  said  court  for  the  year  1904,  and 
seeks  relief  here  by  writ  of  error  returnable 
to  the  present  term  of  this  court 

Three  errors  are  assigned;  the  first  and 
tlUrd  being  based  npon  the  admission  of  tbe 
testimony  of  C.  A.  Stanley,  a  witness  for 
the  state,  as  to  the  alleged  sales  of  liquor 
made  by  the  defendant  more  than  two  years 
prior  to  the  finding  of  the  indictment,  and  the 
second  being  based  upon  the  denial  of  tbe 
defendants  motion  for  a  new-  trial.  It 
seems  advisable  to  discuss  these  three  as- 
signments together. 

At  tbe  time  the  crime  is  alleged  to  have 
been  committed,  chapter  4930,  p.  68,  of  tbe 
Laws  of  1901,  was  in  full  force  and  effect 
and  the  Indictment  was  based  thereon.  Sec- 
tion 4  of  said  law  reads  as  follows : 

"Sec.  4.  In  the  trial  of  violations  of  sec- 
tions 1  and  2  of  this  act,  proof  of  a  sale  of  a 
single  quantity  of  liquor  by  a  defendant  I' 
proved  by  tbe  testimony  of  two  witnesses, 
shall  be  deemed  sufficient  to  convict  and 
tbe  Judge  presiding  at  the  trial  of  the  case 
shall  so  charge  the  Jury." 

This  section  was  expressly  repealed  by 
chapter  6187.  p.  131,  of  the  Laws  of  1908, 
which  became  a  law  prior  to  the  finding  of 
the  Indictment  against  the  defendant  and 
yet  section  4,  p.  59,  of  chapter  4930  of  the 
Laws  of  1901,  was  In  force  ^nd  effect 
so  far  as  the  defendant  was  concerned,  and 
he  was  entitled  to  whatever  benefit,  privi- 
lege, or  right  was  granted  thereby.  To  bold 
otherwise  would  make  chapter  5187,  p.  131, 
of  the  Laws  of  1903,  ex  post  facto,  and  there- 
fore violative  of  section  17  of  tbe  Declara- 
tion of  Rights  In  the  Constitution  of  1885. 
as  well  as     clause  8  of  sectloa  8  of  article 
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1  of  the  federal  ConstltntioiL  In  tbe  lead- 
ing ease  of  Calder  t.  Ball,  3  U.  S.  (3  Dall.) 
886,  1  L.  Ed.  648,  It  was  held,  among  other 
things,  that  the  term  "ex  post  facto  law"  In- 
cludes "every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  dlCFerent 
testlmoiiy  than  the  law  required  at  the  time 
of  the  commission  of  the  offense  in  order  to 
convict  the  offender."  Hopt  v.  People  of 
Utah,  110  C.  S.  674,  28  L.  Ed.  262,  4  Snp.  Ot 
202 ;  Hart  v.  State,  40  Ala.  82,  88  Am.  Dec. 
752  ;  8  Words  ft  Phrases  Jodlctally  Oonstm- 
ed,  2528,  where  numawia  aDthorlties  are 
cited. 

Turning  now  to  the  testimony,  as  the  same 
Is  set  forth  In  the  bill  of  exceptions,  we  find 
that  the  state  produced  three  witnesses,  N. 
D.  McLean.  O.  A.  Stanley,  and  WllUam  An- 
denKMi,  and  that  the  defendant  offered  no 
testimony. 

It  was  admitted  by  the  defendant  In  open 
court  that  the  county  of  Walton  was  a  local 
option  county,  and  that  the  local  option  pro- 
visions prohibiting  the  sale  of  liquor  therein  ' 
were  In  force  at  the  time  of  the  trial,  and 
had  continuoasly  been  so  for  a  period  of 
more  than  two  years  pxim  to  the  finding  of 
the  indictment 

N.  D.  McLean  testified  as  follows:  "My 
name  Is  Neal  D.  McLean.  I  reside  at  Free- 
port,  Fla.,  in  Walton  county.  I  am  acquaint- 
ed with  the  defendant,  Lowe  Goode.  That 
Is  him  (pointing  the  defendant  out  In  court). 
I  got  a  bottle  of  whisky  from  the  defendant, 
Lowe  Goode,  along  last  year  some  time.  I 
got  the  whisky  from  Goode  at  his  boat,  in 
Freeport,  Fla.,  Walton  county,  abont  a  year 
ago,  and  I  paid  him  half  a  dollar  for  It.  I 
went  to  Lowe  Goode,  and  told  him  I  wanted 
acHne  whisky.  He  said.  'AU  right'  He  went 
down  In  the  hold  of  his  boat,  and  brought  | 
up  a  bottle,  and  handed  It  to  me.  I  hand-  ! 
ed  blm  a  dollar.  He  took  the  money  and  I 
made  the  change,  laying  a  half  a  dollar  on  the 
rail  of  the  boat  I  took  the  whisky  and  the 
half  dollar  and  went  back  up  town.  Lowe 
Goode  took  the  dollar  and  kept  It  Mr. 
Crawford  had  said  to  me  that  be  would  like 
to  have  some  whisky.  I  told  him  if  he 
would  furnish  the  money  I  would  get  the 
whisky.  He  gave  me  the  dollar.  I  went 
down  there  to  Goode's  boat,  bought  and 
paid  for  the  whisky  as  stated,  and  went 
back  and  gave  Mr.  Crawford  the  half  dollar, 
and  he  and  I  drank  the  whisky.  I  have  got 
whisky  from  Goode  myself  at  other  times; 
but  I  always  gave  him  orders  for  It,  except 
the  time  before  stated.  I  would  give  him 
a  verbal  order  to  bring  me  whisky  whenever 
he  came.  Sometimes  I  gave  him  the  mon- 
ey when  I  gave  the  order,  and  sometimes  I 
gave  him  the  money  when  he  broogbt  the 
whisky  to  me,  and  sometimes  I  took  the 
whisky  and  paid  Goode  for  It  after  I  had  drank 
it  up.  I  would  send  these  vertMl  orders  to 
Pensacola,  would  not  tell  him  any  particu- 
lar person  to  get  the  whisky  from,  but  only 
told  him  to  bring  me  some  whisky  from 


Pensacola  when  he  came  back.  Goode  was 
running  a  taUboat  between  Freeport  and 
Pensacola,  and  usually  made  the  trip  every 

week." 
Cross-examination : 

"I  dont  know  whether  Mr.  C^wford  had 
ordered  any  whisky  from  Goode  or  not.  He 
didn't  tell  me  whether  he  had  ordered  it  or 
not.  bnt  simply  said  he  wonld  like  to  have 
some,  and  I  told  him  if  he  would  famish 
the  money  that  I  would  get  the  whisky.  He 
did  famish  the  money,  and  I  got  the  whisky 
from  Goode,  as  I  have  Just  stated." 

C  A.  Stanley  testified  as  follows:  '^y 
name  Is  C.  A.  Stanley.  I  reside  at  Freeport, 
Fla.,  Walton  county.  I  know  the  defend- 
ant, Lowe  Goode.  Some  time  ago,  some  two 
or  three  years  ago,  I  se'ht  for  a  bottle  of 
whisky  by  Goode,  and  he  brought  it  to  me 
from  Pensac<^.  CBnt  the  defendant  by  his 
attorney  then  and  there  objected  to  said 
testimony,  and  moved  to  strike  the  same, 
because  it  did  not  show  that  the  whisky  had 
been  brought  to  him  within  two  years  prior 
to  the  indictment;  bat  the  said  Judge  did 
then  and  there  deliver  his  opinion,  and  de- 
cide that  said  objection  shonid  be  overruled, 
and  directed  the  Jury  that  they  could  not 
find  the  defendant  guilty  under  the  present 
Indictment  upon  the  proof  of  selling  liquor, 
If  such  sale  was  not  shown  to  have  been 
made  within  two  years  before  the  finding  of 
the  Indictment  upon  which  the  defendant 
was  on  trial,  and  that  any  sale  more  than 
two  years  before  snch  date,  by  Goode,  coald 
only  be  considered  by  them  as  throwing 
light  upon  the  transaction,  and  not  as  a 
substantive  oflTense,  to  which  decision,  over^ 
mllng  the  objection  of  the  defendant,  the 
defendant  then  and  there  excepted.)  The 
whisky  the  said  Goode  brought  me  from 
Pensacola  I  had  ordered  for  sickness,  and  It 
was  not  as  good  whisky  as  I  had  ordered 
or  as  I  had  wished,  and  I  took  the  whisky 
back  to  Goode  and  told  him  that  I  did  not 
want  it  because  It  was  not  good  whisky. 
I  had  given  Goode  money  to  buy  the  whisky 
at  the  time  I  gave  him  the  order.  When 
I  carried  the  whisky  back  to  him  to  be  re- 
toraed,  he  stated  to  me  that  he  had  a  bot> 
tie  of  better  whisky  on  board  that  he  had 
bought  for  another  party,  bat  that  the  other 
party  was  not  tiiere  and  bad  not  called  for 
the  whisky,  and  tb».t  he  wonld  give  me  tb» 
other  bottle  of  whisky  in  exchange  for  tiie 
one  he  had  brought  me,  If  I  would  pay  the 
difference  In  price,  which  he  said  was  85 
cents.  I  told  him,  'All  right*  and  gave  him 
back  the  bottle  of  whisky  that  he  had 
bought  for  me,  and  took  the  bottie  of  bet- 
ter whisky,  and  paid  him  35  cents  In  cash, 
the  difference  between  tiie  two  botties,  and 
I  took  the  good  whisky  and  carried  it  home. 
This  was  in  Walton  county,  state  of  Florida, 
and  was  somewhere  abont  two  or  three 
years  ago.  I  can't  say  exactly  when.  At  oth- 
er times  I  had  had  Goode  to  bring  me  whis- 
ky from  Pensacola  upon  verbal  oxdeta  that 
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I  would  give  blm.  I  wonid  not  tell  falm 
wbere  to  get  It.  bnt  would  just  direct  blm 
to  bring  me  whisky  from  Pensacola.  Borne- 
timee  I  gaTe  him  the  money  when  I  gave 
the  order,  sometimes  I  gave  b!m  the  money 
when  he  delivered  the  whiaky,  and  somtimeB 
I  would  take  the  whisky  and  give  him  the 
money  afterwards.  T^ere  ts  no  barroom 
or  other  place  In  Freeport  wbere  whisky  is 
pnbUcly  Bold,-  and  we  generally  order  our 
whisky  from  Pensacola,  and  have  It  brought 
up  by  the  boats  by  freight" 

William  Anderson  testified  as  follows: 
"My  name  Is  Bill  Anderson,  or  William  An- 
dersoa  I  know  the  defendant,  Lowe  Goode. 
I  never  bought  any  whisky  outright  from 
Goode  in  Walton  county;  bnt  I  nsed  to  get 
whisky,  and  have  gotten  It  several  times 
within  the  last  two  years  from  him.  The 
way  I  got  it  was  this:  Goode  was  nmnlng 
a  boat  between  Freeport  and  Pensacola,  and 
he  banled  wood  and  other  things  for  me, 
and  sometimes  I  was  in  his  debt  and  some- 
times be  was  in  mine.  I  wotdd  tell  Goode  to 
bring  me  whisky  from  Pensacola.  and  he 
wonld  bring  it,  and  kept  an  account  of  what 
he  brought  for  me,  and  I  would  settle  with 
him  for  the  whisky  when  we  bad  our  settle- 
ments, which  would  be  usually  once  or  twice 
a  month.  He  would  charge  the  whisky  up 
to  me  In  the  settlement  we  would  have. 
Sometimes  I  would  be  in  debt  to  him  when 
be  would  bring  the  whisky,  and  sometimes 
be  would  be  in  my  debt;  but  In  settling  for 
the  wood  and  the  freight  we  would  settle 
for  the  whisky,  and  all  at  the  same  tlipe. 
Goode  bad  a  standing  verbal  order  from  me 
to  bring  me  whisky  from  Pensacola.  This  is 
all  that  I  know  about  Goode  selling  whisky 
in  Walton  county.  When  he  would  bring 
me  the  whisky  from  Pensacola,  he  would 
diarge  It  up  to  me  In  Walton  county,  and 
our  settlements  were  made  In  Walton  county, 
Fla.;  and  If  I  owed  falm  bere  and  if  be 
owed  me,  be  would  pay  me  here  In  Walton 
county," 

Section  8,  c.  4^0,  p.  58,  of  the  Laws  of 
1901,  which  was  not  amended  or  repealed  by 
chapter  5187.  p.  181,  of  the  Laws  of  1908,  Is 
as  follows: 

"Sec.  3.  In  the  trial  of  violations  of  sec- 
tions 1  and  2  of  this  act,  It  shall  not  be  nec- 
essary for  the  prosecution  to  prove  that  the 
def^idant  bad  any  interest  in  the  liquor  de- 
livered OT  sold  by  him,  or  any  interest  in 
the  money  received  by  a  defendant  for 
whisky  or  liquor  delivered  by  him,  but  proof 
of  the  delivery  of  liquor  by  a  defendant  and 
the  receipt  of  money  therefor  by  him  shall 
be  suffldoit  prima  fade  evidence  of  the 
ownership  of  said  liquor  by  a  defendant" 

This  section  is  rather  peculiarly  worded, 
and  it  is  a  little  dlfUcnlt  to  determine  the 
exact  meaning  thereof.  If  the  word  "sale" 
bad  been  wed.  Instead  of  the  word  "owners 
■blp,**  it  would  have  hem  perfectly  plain. 
However,  the  Legislature  evidently  meant 
Mmetbing  by  said  section,  and  it  !■  our  dut7 


to  ascertain  that  meaning  if  possible.  It  Is 
the  general  rule.  In  construing  statutes, 
"that  construction  Is  favored  which  gives 
effect  to  every  clause  and  every  part  of  the 
statute,  thus  producing  a  consistent  and 
harmonious  whole.  A  construction  which 
would  leave  without  effect  any  part  of  the 
language  used  should  be  rejected,  If  an  Int»- 
pretfttlon  can  be  found  which  will  give  It 
effect"  26  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
618;  Sams  v.  Sing,  18  Fla.  667;  Hall  v. 
State,  38  Fla.  637.  text  674,  28  South.  119. 
Also,  as  was  said  In  Conklln  St  Smith  v. 
Goldsmith,  S  Fla.  280,  text  281:  "However 
Important  it  Is  to  give  significance  and  effect 
to  every  word,  clause,  and  sentence  In  a 
statute,  yet  less  r^ard  is  to  be  paid  to  the 
words  used  than  the  policy  which  dictates 
the  act."  See  28  Amer.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  697. 

We  are  of  the  opinion  that  there  must 
have  bew  present  to  the  legislative  mind,  in 
enacting  this  statute,  the  decision  made  by 
this  court  in  And^-sw  v.  State,  82  Fla.  242, 
13  South.  435,  and  the  intention  In  the 
adoption  of  section  3  was  to  modify  the  rule 
of  evidence  enunciated  in  said  case  by  making 
proof  of  the  delivery  of  whisky  to  a  itenoa 
by  the  defendant  and  the  receipt  of  money 
.therefor  by  him  prima  fade  evidence  of  the 
ownership  of  said  whisky  by  the  defendant, 
and  thereby  casting  upon  him  the  burden  of 
rebutting  this  legal  presumption  by  proper 
proof.  If  he  could  do  so.  Undoubtedly  the 
Legislature  had  the  power  to  change  this 
rule  of  evidence,  if  it  saw  fit  so  to  do,  and 
the  construction  we  have  placed  upon  this 
section  in  no  wise  conflicts  with  the  rule 
laid  down  in  Ex  parte  E.  W.  Bailey,  39  Fla. 
734,  23  South.  652,  in  regard  to  the  con- 
struction of  penal  statutes.  It  seems  to  ns 
that  the  testimony  of  Stanley  established,  at 
least  prima  fade,  the  fact  of  a  sale  of  whisky 
to  him  by  the  defendant,  and  we  are  clear 
that  the  testimony  of  Anderson  made  out 
prima  fade  sales  of  whisky  to  him  by  the  de- 
fendant It  Is  true  that  the  date  of  sale 
made  by  the  defendant  to  Stanley  Is  not 
fixed  further  than  that  it  was  "somewheres 
about  two  or  three  years  ago."  The  indict- 
ment was  found  on  the  12th  day  of  October, 
1903,  while  the  trial,  which  resulted  in  the 
defendant's  conviction,  was  not  had  until  the 
&th  day  of  October,  1904,  and  it  may  well 
have  been  that  the  sale  testified  to  by  the 
witness  to(A:  place  within  two  years  before 
the  finding  of  the  indictment  However,  the 
date  was  not  established.  Tb^efore  the  tes- 
timony could  not  have  been  admitted  for  the 
purpose  of  proving  a  sale  to  witness  by  de- 
fendant within  the  statutory  period,  and  the 
court  80  Instructed  the  Jury.  Did  the  court 
commit  error  in  admitting  this  testimony,  to 
be  considered  by  the  Jury  "as  throwing  llgbt 
upon  the  transaction"  and  the  good  faith  of 
the  defendant?  We  recognize  the  difficulty 
of  laying  down  any  liard  and  fixed  rule  In 
admitting  testimony  upon  the  trial  of  a  de- 
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fendant  of  other  crimes  than  that  with  which 
be  stands  diargedi,  and  we  know  that  the 
anthorltles  are  In  irreconcilable  conflict  upon 
this  question.  See  Wharton's  Crlm.  Bv.  (Mh 
BdL)  }  48;  Abbott's  Trial  Brief,  Crlm.  Canses 
<2d  Ed.)  614,  520;  Underhin's  Crlm.  Br.  |  87 
«t  seq.  In  the  caae  of  People  v.  Mollneoz, 
168  N.  Y.  284,  61  N.  B.  286,  62  L.  B.  A.  198, 
after  statins  the  general  mle  concerning  the 
admiaslon  of  testimony  of  other  crimes  or 
offenses  than  that  charged  In  the  Indictment, 
It  is  said  that  the  exceptions  to  the  mle  can- 
not be  stated  with  cat^rlcal  precision,  bnt 
«nly  In  a  broad  and  general  way.  We  would 
also  refer  to  the  elaborate  note  to  said  case 
In  62  L,  R.  A.,  especially  to  pages  280,  290, 
and  326,  and  the  numerous  authorltlee  (dted 
tber^.  Am  to  the  admissibility  of  such  tes- 
tlmony  and  the  exceptions  to  the  rule  in 
liquor  and  local  option  cases,  the  aathorlties 
are  so  hopelessly  divided,  it  is  said  In  1 
Wlgmortf's  Brldence,  i  867  (on  page  444),  that 
"nothing  short  of  a  treatise  on  the  law  of 
Inttolcatliig  liquors  could  do  Justice  to  the 
finbject,"  and  be  declines  to  discuss  it  We 
are  of  the  opinion  that  no  error  was  com- 
mitted In  admitting  Uils  testimony,  especially 
under  the  cautionary  language  used  by  the 
trial  Judge  and  his  Instructtons  to  the  Jury 
for  what  purpose  they  could  consider  it 
Wallace  State,  41  Fla.  547.  text  S6%  568. 
26  South.  718.  Is  In  point  Also  see  Brass  t. 
State  (FUl)  84  South.  807,  which  was  a  local 
optton  caae^  holding  that  tile  crime  "may  be 
prored  1^  showtng  a  single  act  Imt  It  may 
also  be  itrored  by  showing  a  systoiuitlc 
«ourse  of  trade"  by  the  defendant 

The  only  ground  of  the  motion  for  a  new 
trial  whlcb  la  argued  here  Is  as  to  the  snf- 
fldency  of  Oe  evidence.  Therefcne  that  Is 
the  <mly  ground  we  are  called  upon  to  con> 
elder.  MciN'lsh  v.  State  (Fla.)  86  South.  176. 
The  Terdlct  as  found  by  the  Jury  was  con- 
cnrred  In  1^  the  trial  iu6^  who  refused  to 
disturb  It  Would  we  be  Jintifled  in  so  doing? 
We  think  not  In  view  of  all  the  testimony 
which  was  submitted  to  the  Jury,  It  seons  to 
OB  that  ttie  Jni7  ml^t  well  have  reached  the 
conclusion  which  th^r  did.  Tbe  Instructions 
-of  the  court  are  not  set  out  In  the  traiMcrlpt; 
fm^  as  no  exceptions  were  taken  thereto,  de- 
fttidant  must  hare  been  sattadled  that  the 
law  was  stated  correctly.  We  are  also 
mindful  of  tbe  fact  that  It  Is  frequently  dif- 
ficult to  secure  and  elldt  testimony  in  cases 
Uke  the  me  at  bar.  This  Is  a  matter  of 
common  knowledga  So  far  as  tbe  record  dis- 
closes to  us,  the  defendant  has  had  a  folr 
and  impartial  trial,  and  has  bad  the  benefit 
of  every  rlg^t  gnarantted  by  the  OrastitutliHi 
and  law. 

The  Judgment  m'ost  be  afilrmed.  and  It  Is 
so  ordered. 

GOOERICLL  and  WUlTFIBaJD,  JJ.,  concur. 

TATLOB  and  HOOKBB,  JJ.,  concur  in  the 
iVlnlon. 

PABKHim  J.,  disqualified. 


HOOAN  V.  STATSL 

(SnpreiBe  Oourt  of  Florida,  Division  A.  Oct 

24,  19(»!) 

1.  iNDioncBifT— Attempt  to  Cohuit  Cbihk. 

Indictments  for  attempts  to  commit  a  crime 
most  aver  the  Intent  and  the  overt  act  oonstl- 
tnting  tbe  attempt 

[Bd.  Note. — ^For  casss  in  point  see  vol.  27, 
Ooit  Dig.  Indlctmmt  and  Information,  |  808.] 

2.  SaKK— JOINDKB  or  OwWtXIBSB. 

An  attempt  to  commit  a  felony  shonld  not  be 
blended  in  one  count  with  an  attempt  to  commit 
a  misdemeanor. 

8.  Rapb— Attxicft  to  Coioiit— Indiodikitt. 

An  indictment  chargiof  that  the  accused 
**dld  hj  force  and  against  her  will  imlawfally 
attempt  to  ravish  and  carnally  know  the  person 
of  one  A.,  a  fonale  person,  by  then  and  there 
unlawfully,  by  force  and  against  her  will,  at- 
tempting to  have  sexual  intercourse  with  her, 
the  said  A.,"  is  fatally  defective  In  failing  to 
aver  an  overt  act  and  a  oonvictlm  thraeunder 
will  be  arrested. 
(Srllabofl  by  the  Court) 

Error  to  Olrcutt  Oourt,  Walton  Oonnty; 
Charles  B.  Parkbill,  Judge. 

Jacob  Hf«an  was  convicted  of  an  attempt 
to  commit  crime,  and  brings  error.  Ra- 
Tosed. 

D.  L.  UcKlnnon,  tar  plalntUF  In  wror. 

COOERBLL.  J.  Jacob  Hogan  was  indicted 
Octoba-  12,  1908.  tried  and  convicted  in  Octo- 
ber, 1904,  of  an  attoupt  to  commit  rape,  and 
to  the  sentence  pronounced  thereon  prose- 
cuted his  writ  of  error  returnable  to  this 
term  of  the  Supreme  Court  The  errors 
assigned  here  are  upon  the  doilal  of  the 
motions  In  arrest  and  for  a  new  trial,  re- 
spectively. 

It  Is  necessary  for  us  to  treat  only  the 
sufficiency  of  the  indictment;  but  we  cannot 
refrain  from  saying  that  tbe  evidence  Is  far 
from  satisfBCtory,  and  that  It  would  strain 
our  Ideas  of  Justice,  should  we  be  forced  to 
uphold  the  verdict 

Tbe  indictment  charges  that  Jacob  Hogan 
"did  then  and  there  by  force  and  against 
her  will  unlawfully  attempt  to  ravish  and 
carnally  know  the  person  of  one  Mary  Ander- 
son, a  female  person,  sixteen  years  of  age, 
by  then  and  there  unlawfully,  by  force  and 
against  the  will  of  her,  the  said  Mary  Ander- 
son, attempting  to  have  sexual  Intercourse 
with  her,  the  said  Mary  Anderson,  the  said 
Mary  Anderson  then  and  there  being  an  un- 
married female  under  the  age  of  eighteen 
years  old,  against  tbe  form,"  ete.  There  Is 
but  one  count  to  the  Indictment  "T^oever 
ravishes  and  carnally  knows  a  f«nale  of  the 
age  of  ten  years  or  more,  by  force  and  against 
her  will,  or  unlawfully  or  carnally  knows  and 
abuses  a  female  child  under  the  age  of  tea 
years,  shall  be  punished  by  death  or  by 
imprisonment  In  the  state  prison  for  lite,'* 
Rev.  St  1892.  S  2396. 

By  chapter  4965.  p.  111.  Laws  1901,  It  Is 
made  a  highly  penal  misdemeanor  to  '^ave 
camai  intercourse,  with  any  unmarried 
female^  who  Is,  at  the  time  <nC  sndi  lntea> 
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course,  under  the  age  of  elgbteen  years."  It 
would  ae&n,  therefore,  that  there  has  been 
an  Improper  blending  In  one  pount  of  a  felony 
and  a  misdemeanor,  and  an  embarrassing 
confusion  to  the  accused  as  to  exactly  what 
grade  of  crime  he  was  called  npon  to  meet; 
but  we  find  what  appears  to  us  a  more  serious 
— Indeed,  fatal — defect  In  the  Indictment 

We  have  no  spedflc  offense  of  an  attonpt 
to  rape,  and  tbe  Indictment  must  hare  been 
framed  under  tbe  gmeral  denunciation  of 
attempts  found  In  section  2594.  Rev.  St  1892, 
which  reads:  "Whoever  attempts  to  commit 
an  offense  prohibited  by  law .  and  In  such 
attempt  does  any  acts  towards  the  commission 
of  tmc-ti  an  offense,  but  falls  In  tbe  perpetra- 
tion, or  Is  Intercepted  or  prevented  In  the 
«xecatlon  of  the  same,  when  no  express  pro- 
vision Is  made  by  law  for  tbe  punishment  of 
such  an  attempt  shall  be  punished  as  fol- 
lows.**  Then  follows  tbe  various  i>enaltie8, 
graded  accwding  to  those  Imposed  on  tbe 
eonsonunated  offense,  with  a  proviso  that  it 
shall  not  exceed  one-half  the  maximum  Im- 
prlsonment  Imposed  tor  tbe  latter.  Accord- 
ing to  Mr.  Bishop  this  Is  but  the  terms  of  the 
common  taw,  and  seons  to  require  no  change 
from  tbe  nmunm-law  indictment;  but  as  the 
act  drae  must  be  sacb  as  the  law  recognizes 
as  adequate,  and  because  the  accused  is  al- 
ways entitled  to  have  tbe  partlcnlars  of  tbe 
accusation  stated  to  him,  such  act  must  be 
«I»eclficaU7  averred.  While  not  necessary  to 
allege  failure  In  tbe  attempt;  it  Is  necessary 
to  set  out  both  tbe  Intent  and  tbe  act  2 
Blsb.  New  Oim.  Proc. 

"In  indictments  for  attempts  the  laxity 
permitted  In  assavlte  will  not  be  maintained. 
*  *  *  But  'attcaDDpts*  is  a  term  pecallarly 
indefinite.  It  baa  no  prescribed  legal  mean- 
ing. It  relates  from  ite  nature  to  an  nncom- 
•ommated  cdfense.  It  cotwS  acte  some  of 
vblch  are  Indlcteble  and  some  of  which  are 
not  *  *  *  At  common  law  such  facts 
must  be  set  forth  as  sbow  ttiat  tbe  attempt  is 
criminal  In  itself.  *  *  *  In  an  indict- 
ment for  an  attempt  to  commit  a  crime,  it  is 
essential  to  avw  that  tbe  defendant  did  some 
act  which,  directed  by  a  parUcnlar  intent  to 
be  averred,  would  have  apparaitly  resulted. 
In  tbe  ordinary  and  likely  course  of  things,  in 
a  particular  crime."  1  Wbart  Or.  Law  (10th 
Xd.)190, 192. 

Indictmente  for  attempts  to  commit  crimes 
must  aver  tbe  Intent  and  tbe  overt  act  con- 
■tltnttog  the  attempt   8  Ency.  PI.  &  Pr.  98. 

No  overt  act  is  averred  in  tbe  Indictment 
before  na.  Boiled  down,  it  merely  alleges 
tfaat  the  accused  attempted  to  commit  rape 
attempting  to  commit  rape.  Such  an  In- 
dictment, evea  under  tbe  most  liberal  con- 
struction that  obtains  under  tbe  statute  of 
our  state,  cannot  be  upheld.  The  defect  Is 
not  one  of  form,  but  of  substance:  and  de- 
fendant was  not  sufficiently  advised  of  tbe 
accusation  against  him. 

Tbe  state's  attorney  who  drew  the  indict- 
ment has  not  filed  a  Inlaf  in  its  support,  but 
d9SO.— 


tbe  adjudged  cases  holding  It  bad  are  numer- 
ous. We  cite  State  v.  Praaler,  58  Kan.  87, 
86  Pac.  58,  42  Am.  St  Rep.  274;  State  v. 
Rossell,  84  Kan.  798,  68  Pac.  615;  Cunning- 
ham V.  Commonwealth.  88  Va.  37,  18  S.  E. 
S09;  Commonwealth  t.  Clark,  6  Grat  67S; 
Hicks  V.  Commonwealth,  86  Va.  223,  9  S.  B. 
1024,  19  Am.  St  Rep.  891;  Thompson  v. 
People,  96  III.  158 ;  Kiifnlngham  v.  State,  119 
Ind.  332,  21  N.  E.  911 ;  State  v.  Wilson,  30 
Conn.  500;  Randolph  v.  Commonwealth,  6 
Serg.  &  a  (Pa.)  398;  State  t.  Colvln,  90  N. 
a  717 ;  United  States  v.  Ulrid,  8  DUl.  582. 
Fed.  Gas.  No.  16.S94. 

The  case  Is  reversed,  with  directions  to 
arrest  the  Judgm^t 

SHACKLOFOBD.  a  J.,  and  WHITFIBLD. 
J<,  cmcur. 

TATLOB  and  HOOKBB,  JJ.,  concor  In  the 

opinion. 

PABKHILL,  J.,  disqualified. 


BOBINSON  V.  STATB. 

Supreme  Gonrt  of  Florida  IMvlslon  A.  Oct 

24.  190^ 

1.  WrniEss  — OouprrBnoT  — OoNvionoM  or 
GBnoE.  ' 

Under  aectlon  1096  of  the  Revised  Statutes 
of  1892,  those  who  bad  been  convicted  In  some 
court  in  this  state  of  one  of  tbe  crimes  enumer- 
ated therein  ven  rendered  incompetmit  as  wlt- 
neases ;  but  proof  of  such  fact  most  have  been 
adduced  to  render  the  proposed  wltaesses  In 
competent. 

2.  CnnaiiAi.  Law— InOTsucndifs. 

Where  the  snbstance  of  pnxMised  Instruc- 
tions, so  far  as  they  are  applicable  to  the  facto 
of  the  case,  Is  fully  covered  by  other  InBtme- 
tioDfl  already  given  by  court  thtte  Is  no  error  In 
refusing  those  proposed. 

[Bd  Note^FoT  caaea  in  ooint  see  vol.  14. 
Cent  Dig.  Criminal  Law,  1  2011.] 

8.  Sahi— Tbui^Iriboouotioh  or  Bvidbkce. 
After  a  criminal  case  has  been  closed  od 

both  Bldee.  and  tbe  argumeot  of  counsel  la  being 
made,  it  is  within  the  sound  judicial  discretion 
of  the  trial  court  to  permit  either  the  state  or 
tbe  defendant  to  introdnce  additional  evidence 
In  furtherance  of  Justice;  and.  unless  an  abuse 
of  this  Judicial  discretion  is  clearly  made  to 
appear,  an  appellate  court  will  not  disturb  the 
mline  of  the  trial  court  either  in  granting  or 
refusing  such  permission. 

[Ed.  Note^For  eases  in  point  lee  vol.  14, 
Gent  Dig.  Criminal  Law,  »  1621, 1622.} 

4.  Sahe  — New  Tbujl— Nkwi.t  Disoovxbed 

Evidence. 

It  ie  the  duty  of  tbe  defendant  to  bring  to 
the  attention  of  the  trial  court  at  the  earliest 
posriUe  moment  any  newly  discovered  evidence 
which  he  may  desire  to  Introduce;  and.  if  he 
fails  to  so  bring  it  to  the  attention  of  tbe  trial 
court  an  appellate  court  wlU  not  disturb  the 
ruling  in  refusing  a  moti<»  for  a  new  trial 
based  npon  the  graond  <rf  such  newly  dlsooveied 
evidence. 

[Ed.  Note. — For  esses  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  H  &S,  8060.] 

6.  HoncinB— EviDEKCB. 

Evidence  examined,  and  found  sofBciant  to 
support  the  verdict 

OByllabns  by  the  Courts 

Digitized  by  Google 


466 


30  SOUTHBBN  REPORTEB. 


(Fla. 


Error  to  drmlt  Court,  Jaekacm  County; 
Charles  B.  Farkhlll,  Judge. 

Fabe  Robinson  was  coDTlcted  of  man- 
slanghter,  and  brings  error.  Affirmed. 

Price  ft  Watson,  for  plaintiff  in  error.  W. 
H.  Bllla,  AttT.  Gen.,  and  J.  W.  Keboe.  StatCa 
Att7^  for  the  State. 

SHACELBFORD,  C.  J.  At  the  fall  term, 
1902,  of  the  clrcnlt  court  for  Jackson  county, 
the  plaintiff  in  error,  Fabe  Robinson  (here- 
inafter referred  to  as  the  defendant)  was 
indicted  for  murder  In  the  first  degree,  was 
tried  at  the  spring  term  of  said  court  for  the 
year  1901,  conrlcted  of  manslaughter,  and 
seeks  relief  here  by  writ  of  error  returnable 
to  the  present  term  of  this  court 

The  first  error  assigned  is  that  "the  court 
erred  In  permitting  Henry  Leslie,  a  witness 
tvr  the  state  of  Florida,  to  testis  on  behalf 
of  the  state  over  the  ohJectlonB  <a.  the  defend- 
ant" 

The  bill  of  exceptions  discloses  the  follow- 
ing state  of  facts,  upon  which  said  assign- 
ment was  predicated:  As  soon  as  Henry 
Leslie  was  sworn  as  a  witness  on  bebalf  of 
the  state,  the  defendant  asked  permission 
to  question  the  witness  as  to  his  qualifica- 
tions as  a  witness,  which  the  court  granted, 
whereupon,  in  response  to  qnestiwis  pro- 
pounded by  the  defendant,  the  witness  tes- 
tified as  follows:  "I  hare  been  convicted  of 
a  criminal  offense.  It  was  concerning  a  hog. 
I  was  <»nTlcted  for  stealing  a  hog.  It  has 
been  about  seven  years  since  my  conviction. 
I  have  never  been  pardoned  by  the  pardon- 
ing board."  The  defendant  then  objected  to 
the  witness  t^tifylng  upon  behalf  of  the 
state  upon  the  grounds  "(a)  that  said  wit- 
ness has  been  prior  to  the  Acts  of  1901  con- 
victed of  tbe  crime  of  larceny,  and  undw 
the  law  as  It  existed  prior  to  the  Acts  of 
1901  one  convicted  of  such  offense  was  there- 
by disqualified  to  testify  In  a  court  of  Jus- 
tice; (b)  that  from  the  statement  of  said 
witness  he  had  never  been  pardoned  by  the 
board  of  pardons  of  the  state  of  Florida; 
(c)  that  the  Acts  of  1901,  in  so  far  as  it 
attempted  to  remove  the  disqualifications  of 
a  person  convicted  of  crime,  convicted  prior 
to  the  HiBctment  of  said  statute,  from  testify- 
ing as  a  witness,  is  unconstitutlonBl,  for  the 
reason  that  said  statute,  in  so  far  as  It  at- 
tempted to  remove  such  disqualifications  as 
to  persons  theretofore  convicted,  was  In  the 
nature  of  a  pardon  and  partook  of  the 
powers  and  duties  of  said  board ;  that  under 
the  Constitution  such  power  is  vested  sole- 
ly in  tbe  pardoning  board,  and  not  In  the 
Legislature — which  said  objections  were  by 
the  court  overruled,  and  to  which  said  rul- 
ing the  defendant  did  then  and  there  except** 

The  court  In  ruling  upon  the  objection  of 
the  defendant  said :  "I  might  state  that  my 
ruling  upon  the  qualification  of  the  witness 
is  that  be  is  a  qualified  witness  nnder  the 
law;  but  the  fact  of  his  conviction  may  go 
to  the  Jury  toe  their  otmslderatlon.'*  • 


This  assignment  Is  forcibly  and  elaborate- 
ly argued  h^e  by  the  defendant;  but  In 
view  of  the  fact  that  the  question  as  ai^ed . 
here  Is  not  befoTB  us  for  consideration,  no 
extended  discussion  by  us  is  necessary.  Sec- 
tion 1090  of  the  Revised  Statutes  of  1892  is 
BM  follows:  "Persons  who  have  been  con- 
victed in  any  court  in  tbis  state  of  murder, 
perjury,  piracy,  forgery,  larceny,  robbery,  ar- 
son, sodomy  or  buggery,  shall  no  be  compe- 
tent witnesses.  [Even  a  pardon  of  a  person 
convicted  of  perjury  shall  not  render  him 
competrat.]  Such  conviction  may  be  proved 
by  questioning  tbe  proposed  witness,  or  If  h» 
deny  It,  by  producing  a  record  of  hla  con- 
viction.'' 

As  no  proof  was  adduced  ahowii^  the  con- 
viction of  the  witness  "in  any  court  In  this 
state"  of  any  crime  enumwated  In  said  stat- 
ute, we  do  not  see  whereiu  this  statute 
lias  any  applicability.  For  this  reason  It 
is  unnecessary  for  us  to  determine  what  ef- 
fect the  adoption  of  chapter  4966,  p.  111. 
of  the  Lews  of  1901,  had  as  to  the  removal 
of  diaqnaliflcations  of  witnesses  convicted 
prior  to  its  enactment  We  find  no  merit 
In  the  assignment  The  defendant,  under 
the  Instmctious  given  by  the  trial  judge  In 
overruling  the  objections  interposed,  had 
every  benefit  to  which  he  was  entitled,  If 
any,  under  the  statutes  regulating  the  dis- 
qualifications of  witnesses  convicted  of  cer- 
tain crimes. 

The  second  assignment  Is  that  the  court 
erred  in  refusing  to  give  special  charge  No. 
12  requested  by  the  defendant  which  la  as 
follows:  "If  yon  believe  from  the  evidence 
that  tbe  defendant  without  being  the  ag- 
gressor or  provoking  the  difficulty,  was  as- 
saulted by  Peterson  with  a  deadly  weapon, 
and  from  the  acts  of  Peterson  it  reasonably 
appeared  to  the  defendant  that  he  <1he  de- 
fendant) was  In  Imminent  present  danger 
of  death  or  of  great  tmdlly  harm  at  the  hands 
of  Peterson,  and  that  the  defendant  hcmest- 
ly  believed  himself  to  be  in  such  danger,  and 
BO  believing  and  und^  such  drenmstances 
tbe  defendant  shot  and  killed  Peterson,  Id 
order  to  save  his  own  life  or  to  prevrat 
serious  bodily  injury  to  himself  at  the  hands 
of  tbe  deceased,  then  in  such  event  the  de- 
fendant would  not  be  guilty  and  would  be 
justified  In  his  act  In  order  to  justify  the 
defendant  in  taking  the  life  of  the  deceased, 
it  is  not  essential  that  such  danger  be  real, 
it  is  sufficient  if  it  reasonably  appeared  to- 
the  defendant  as  an  ordinarily  cautious  and 
prudent  man  that  such  danger  was  real,  pres- 
ent, and  imminent  bo  bellenA  at 
the  time  the  fatal  shot  was  fired." 

We  find  that  the  trial  Judge,  of  his  own 
motion,  gave  full  and  elaborate  instructions 
uiKin  the  doctrine  of  self-defense,  and,  in 
addition  thereto,  gave  every  Instruction  re- 
quested by  the  defendant  16  in  nnmbtf ,  with 
the  exception  of  the  Instruction  upon  which 
this  error  Is  predicated.  Every  essential 
element  In  tbe  lequested  Instruction  had 
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beoi  fnll7  covered  by  the  othw  Instracttoiu. 
In  fact,  we  have  no  heaitanqr  In  saying  that 
the  Instrnctiona  given  were  far  more  favor- 
able  to  tlie  dtfendant  than  he  was  entitled 
tOf  and  he  haa  no  cause  for  complaint. 
Green  t.  Stats,  48  Fla.  056.  80  South.  666; 
Blchard  v.  SUte,  42  Fla.  528,  28  Sontb.  413; 
Hlgglnbotbam  t.  State,  42  Fla.  578.  29  South. 
41(^  88  Am.  St  Bep.  237;  Famell  t.  State 
(Fla.)  86  South.  166. 

The  third  asslgoment  la  that  "the  court 
«rred  In  overruling  defendant's  motion  for 
a  new  trial  upon  the  ground  of  newly  dls- 
corered  evidence  In  his  behalf,  as  set  forth 
and  contained  in  said  motion." 

We  find  that  the  ground  set  forth  in  the 
motion,  and  In  the  affidavits  of  H.  T.  Beleer, 
W.  H.  Prices  and  the  defOidant  attached 
thereto.  Is  that  S.  F.  McMillan,  a  witness 
on  behalf  of  the  defendant,  had  testified 
that  on  the  day  the  person  came  to  hla  death 
with  whom  murder  the  defendant  stood  in- 
dicted, but  prior  to  the  homldde.  the  de- 
fendant and  his  wife  came  to  affiant  as  a 
Justice  of  the  peace  to  have  him  issue  a  war- 
rant for  the  arrest  of  the  deceased  for  the 
crime  of  an  assault  with  intent  to  ounmit 
rape  uptm  the  person  of  defendant's  wife; 
that  Blt^lllan  had  requested  defendant  to 
come  bade  next  day,  as  he  was  too  busy  to 
Issue  the  warrant  that  day,  whereupcm  de- 
fendant had  said  he  would  go  home  and  get 
bis  gun  and  kill  the  deceased ;  that  d^end- 
ant  and  his  counsel  were  much  surprised 
at  the  testimony  of  this  wltoess  as  to  said 
statement  of  defendant  to  him,  and  while 
the  state's  attorney  was  making  the  closing 
argument  on  the  trial  of  defendant  H.  F. 
Belser  informed  defendant's  counsel  of  a 
conversation  with  McMillan  in  which  he  had 
told  him  (Belser)  that  be  (McMUlau)  had 
said  to  defendant,  when  applied  to  by  him 
for  a  warrant  for  the  arrest  of  the  defend- 
ant, that  "If  It  was  me,  I  would  go  home 

and  get  my  gun  and  kill  the  d   s  

of  a  b  h,"  and  that  McMillan  in  said 

conversation  so  bad  with  him  (Bdser)  had 
said  DOthlng  of  any  statement  made  to  him 
by  defendant  as  to  going  home,  getting  his 
gon,  and  killing  the  deceased;  that  defend- 
ant had  reason  to  believe  that  McMillan 
had  made  the  same  statement  to  other  per- 
sons in  the  nelgbborhood  that  he  had  made 
to  Belser  as  to  what  he  had  said  to  defendant 

We  are  of  the  opinion  that  no  error  was 
committed  here.  Upon  the  defendant's  own 
showing,  the  knowledge  of  the  existence  of 
this  testimony  came  to  him  before  the  trial 
was  closed,  and.  even  thongfa  the  closing 
argument  was  being  made,  npon  a  proper 
applicatioii  to  the  comrt  he  would  doubt- 
less have  been  permitted  to  Introduce  the 
testimony  of  Belser  and  of  any  other  wit- 
nesses he  may  have  had.  Barber  v.  State, 
6  FI§.  199;  Burroughs  v.  State.  17  Fla.  ©48; 
Jordan  v.  State.  22  Fla.  628;  Anthony  v. 
State,  44  Fla.  1.  S2  South.  818;  Davis  v. 
StatOb  44  Fla.  82,  82  South.  822;  FerraU  t. 


State  (Fla.)  84  South.  220;  12  Qy&  609. 

The  only  other  assignment  of  ^ror  is  the 
Courthf  vhlidi  Questlcnu  ths  >nfflcian<7  oC 
the  avldenceb  Aftor  a  careful  examination 
of  all  the  evidence,  we  are  of  the  opinion  ' 
that  it  was  amply  sufficient  to  warrant  the 
Jury  in  finding  the  defendant  guilty  of  maur 
slaughter,  if  of  not  even  a  hi^ier  crime. 
The  trial  Judge  prop«ly  retosed  to  disturb 
the  verdict  and  we  must  do  likewise.  Mc- 
Nish  V.  State  (Fla.)  86  South.  176,  and 
authorities  there  cited. 

The  Judgment  must  be  affirmed,  and  it  is 
so  ordered,  at  the  cost  of  the  county  of  Sexk- 
son:  an  affidavit  of  Insolvency  having  beoi 
filed. 

G0CKBB9LL  and  WHITFIMiD,  JJ.,  OKk- 
cur. 

TATLOR  and  HOOKER,  JJ^  concor  In 

the  opinion. 

PABKHILL,  J.,  disqualified. 


KINOHIBN  T.  STATS. 

(Supreme  Court  of  Florida,  DivUm  A.  Oct 
24.  19063 

1.  Abson— InDiomNT. 

An  indictment  charging  that  the  aeciiBed  In 
the  nighttime  did  unlawfully,  wlllfally.  and 
maliciously  set  fire  to  and  attempt  to  burn  a 
certain  building  owned  by  A.,  ana  occni^  by 
B.  as  a  dwelling  house,  even  though  It  alleges 
more  than  is  necessary,  sufficiently  sets  torth 
an  attempt  to  conmiit  arson. 
^  Jtjbt— SazjtoTxon  ano  DbaWing. 

Where  a  general  statate  as  to  aualificathus, 
sdection,  and  drawing  of  jarors,  with  provirions 
for  the  drawing  to  be  done  by  the  clerk  when 
the  Judge  falls  to  draw.  Is  amended  by  an  act 
restricted  hi  title  and  body  to  the  drawing  Iqr 
the  Judge,  the  amendment  makes  no  diange  A 
the  number  of  names  for  Jnnnrs  to  be  drawn 
by  the  clerk. 

8.  Abson— Bvidkncb—Thbeatb. 

Whoi  the  CDDtezt  of  a  witness"  testimony 
shows  he  was  present  at  a  quarrel  between  one 
accused  of  attempted  arson  and  the  occupant  of 
the  bouse  burned,  on  the  afternoon  of  the  night 
of  the  burning,  the  witness  may  testify  as  to 
such  quarrel,  accompanied  with  threats  to  bum. 

[Ed.  Note. — For  eases  in  point  see  voL  4. 
Cent  Dig.  Arson.  SS  62,  66.] 

4.  Sauk. 

The  evidence  sustains  the  verdict 
(Syllabns  by  the  OonrtO 

Brror  to  (Tlreult  Court.  Walton  County; 
(3harle8  B.  Parkhlll,  Judge. 

Mamie  ranchlen  was  ctmvicted  of  arson, 
and  brings  oror.  Affirmed. 

Daniel  Campbell  A  Son.  for  plaintiff  in  er- 
ror. W.  H.  Ellis,  Atty.  Gen.,  and  J.  Walter 
Kahoe^  State's  Atty.,  for  the  Stata 

COCKBELL,  J.  An  Indictment  consisting 
of  two  counts,  was  filed  in  the  circuit  court 
for  Walton  county  against  Mamie  Elncfalen. 
She  was  convicted  under  the  second  count 
and  to  the  sentenoa  imposed  j^osscnted  a 
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writ  of  error  returnable  to  the  current  term 
of  this  court 

An  attack  Is  made  on  both  counts;  but, 
as  the  effect  of  the  verdict  was  an  acqntttal 
as  to  the  drst,  we  are  concerned  only  with  the 
second.  That  count  charged  that  the  accused 
"did  then  and  there  Id  the  nighttime  of  said 
day  unlawfully,  willfully,  and  maliciously  set 
fire  to  and  attempt  to  bum  a  certain  build- 
ing there  situate,  to  wit,  did  then  and  there 
unlawfully,  willfully,  and  maliciously  set  fire 
and  attempt  to  burn  a  certain  building  owned 
hy  Eldgar  Johnson  and  Willie  Johnson,  which 
said  bnlldlng  was  then  and  there  occupied 
by  Will  Thomas  and  John  Baity  and  Harry 
Brown  as  a  dwelling  house,  against,"  etc. 
A  motion  to  quash  this  count  was  Interposed 
and  denied ;  the  grounds  of  the  motions  be- 
ing gmeral,  that  the  count  charged  no  of- 
Cenae,  and.  was  vagne,  Indefinite,  and  imcer- 
tain. 

The  statute  denounces  "whoever  willfully 
and  maliciously  bums  the  dwelling  house  or 
any  bnlldlng  adjoining  such  dwelling  bouse, 
or  willfully  and  maliciously  sets  Ore  to  any 
building,  by  the  burning  whereof  such  dwell- 
ing house  Is  burned"  {section  2426.  Rev.  St 
1892} ;  and  the  contention  of  the  plaintiff 
In  error  Is  that  the  pleader  confounded  the 
words  "set  Are  to"  and  "bum."  We  need 
not  pass  upon  this  distinction.  The  count 
does  not  charge  the  consummated  crime,  but 
the  attempt  to  c<Hnmlt  the  crime,  and  the 
overt  act  "of  setting  Are  to"  that  accom- 
panied the  attempt  to  "bum."  The  count  is 
needlessly  prolix,  and  assumed  a  greater  bur- 
den of  proof  than  might  have  been  prudent; 
bnt  It  fully  apprised  the  defendant  of  the  ac- 
cusation against  her,  and  the  denial  of  the 
motion  to  quash  will  not  be  held  error. 

The  indictment  was  also  attacked  by  plea 
in  abatement  to  the  effect  that  the  clerk  of 
the  court  drew  the  names  of  Jurors  for  the 
term,  owing  to  the  fact  that  the  Judge  had 
not  drawn  them  at  the  preceding  term,  and 
that  the  clerk  drew  cmly  30  names.  A  de- 
murrer to  this  plea  was  properly  sustained. 

The  duty  of  the  clerk  as  to  drawing  the 
names  of  Jurors  Is  found  in  section  2,  c 
4386,  p.  168,  Laws  of  1895,  amending  section 
Q,  c.  4122,  p.  CO,  Laws  of  1893.  Chapter  4122 
Is  a  general  act  prescribing  qualifications  of 
Jurors,  the  manner  of  selecting  and  drawing 
the  same,  and  fixing  the  number  which  shall 
constitute  a  grand  Jury.  The  fifth  section  of 
this  act,  providing  for  the  drawing  by  the 
Judge,  was  also  am^ded  in  1895,  by  section 
1  of  chapter  4386.  In  1903  an  act  was  passed, 
without  the  Oovemor's  approval,  which  both 
In  its  title  and  In  its  body  is  restricted  to  the 
amendment  of  section  5  of  chapter  4122, 
wherein  the  Judge  is  required  to  draw  the 
names  of  36  persons.  There  Is  no  reference 
whatever  to  the  duty  of  the  clerk  or  any  one 
else  In  case  of  the  failure  of  the  Judge  to 
draw.  Grant  that  this  leads  to  an  incon- 
gmlty,  and  that  it  is  difficult  to  see  why  86 
names  ifaonld  be  drawn  by  the  Judge  and  ooSj 


30  by  the  clerk ;  there  are  yet  no  contradic- 
tions or  Impossibilities  in  the  administrations 
of  either  statute  In  Its  proper  sph^e,  nor  la 
there  excuse  for  a  repeal  hy  construction. 

During  the  progress  of  the  trial  one  Bdtayo 
testified  as  follows :  '"Will  Thomas  was  stay- 
ing in  the  shanty  at  that  time;  the  same 
house  that  was  said  to  have  been  set  on  fire. 
On  Sunday  there  had  been  trouble,  or  a  dis- 
turbance, between  Will  Thomas  and  defend- 
ant Z  wasn't  present  right  at  the  time. 
I  was  present  when  there  was  a  fuas  be- 
tween the  defendant  and  Will  Thomu.  It 
was  after  12  o'clock.  I  heard  her  make 
threats  against  Will  Thomas.  It  was  right 
in  my  yard,  there  on  the  place.  She  said 
she  would  burn  him  up."  An  objection  was 
taken  to  the  testimony  as  to  a  disturbance 
between  the  defendant  and  Will  Thomas 
on  the  grounds  that  the  witness  was  not  pres- 
ent and  that  it  was  Irrelevant  It  is  evident 
that  the  absence  of  the  witness  had  reference 
to  the  time  of  the  fire,  not  to  the  time  of  the 
trouble  or  disturbance,  as  to  which  his  testi- 
mony immediately  following  was  full  and 
specific,  and  the  relevancy  of  the  toASmonj 
to  prove  malice  is  apparrait 

We  do  not  feel  disposed  to  tnterf ^  with 
the  verdict  upon  the  weight  of  the  evidence, 
and  It  follows  that  the  Judgment  must  be 
affirmed.  The  plaintiff  In  error  being  In- 
solvent, the  costs  will  be  taxed  against  Wal- 
ton county. 

SHAGKLBFOBD,  a  J.,  and  WHITFIBLI>» 
J.,  conoor. 

TATIiOR  and  HOOEBB,  3J^  ooncar  In  the 

opinion. 

PAAKHIIiU  J.,  dlsqaallfled. 


HOUSTON  V.  STATE. 

(SupxMue  Court  of  Florida,  DlvlsUm  6.  Oct. 
24.  1905.) 

1.  Cbihikai.  Law  — lBnioTMBHT— Appiai  — 

Rev  JEW 

The  ruling  of  a  trial  court  denying  a  ioo- 
tioD  to  qaa^  an  Indictment  mast  be  embnuratd 
in  the  record  proper,  In  order  that  this  oontt 
may  consider  an  assignment  of  error  baaed 

tliereon. 

2.  Houicxns— InnioncBiiT— IiratBinanTAUTr 

USCD 

When  a  grand  Jury  Is  Informed  of  the  In- 
strumentalities used  in  effecting  a  homicide  and 
of  the  manner  of  the  death,  these  sboald  be  set 
forth  in  the  Indictment;  bnt  when  the  grand 
jury  is  satisfied  that  an  anlawfal  homldde  oaM 
been  committed,  and  the  evidence  does  not 
satiafactorily  show  bow  it  was  accomplished, 
the  form  of  the  Indictment  osed  In-this  case  ia 
approved. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  26» 
Cent  Dig.  Homicide,  i  21&] 

3.  Same— Evidence. 

Where  circumstantial  evidence  points 
strongly  to  the  defendant  as  the  guilty  agent 
in  causing  the  death  of  a  party,  who  is  clearly 
shown  to  have  met  a  vloloit  death,  and  la  with- 
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out  material  conflict  Qiii  eoart  cannot  say  that 
the  Jury  were  not  warranted  In  conclading  that 
the  defendant  was  snllty  beyond  a  xcuonable 
doubt. 
(SyllafaM  by  the  Court.) 

Bnw  to  Circuit  Court;  HiUibonnisb 
Ooontr;  JoB^ta  B.  Wall,  Jiidg& 

R.  H.  Honstt^  was  ciniTletoa  ct  nmrdw. 
and  brings  error.  Affirmed. 

G.  B.  Well,  for  plalntlfl  In  «Tor.  W.  H. 
rnila,  Atty.  Oen.,  tor  the  State 

HOCKEB,  J.  On  tbe  16th  of  Dec«nber. 
1904,  tbe  grand  Jury  of  Elllsborongh  connty 
presented  an  Indictment  In  the  drcnlt  conrt 
nf;nlnst  R.  H.  fionston  In  the  following  words 
and  flgnrea: 

'Tbe  State  of  Florida  v.  B.  H.  Houaton.  In- 
dictment for  Murder. 

"In  the  name  and  bj  tbe  anlliorlty  of 
the  State  of  Florida: 

"In  the  drcnlt  conrt  of  tbe  Sixth  Jtidlcial 
drcnlt  of  tbe  state  of  Florida.  In  and  for  tbe 
county  of  Hlllsboroufl^  at  the  fall  term 
thereof,  In  the  year  <tf  our  Lord  one  thon- 
■and  nine  hundred  and  four,  HlllBboroagb 
county,  to  wit: 

*^he  grand  junnrs  of  tbe  state  of  Florida, 
inquiring  In  and  for  tbe  county  of  Hills- 
borough, uixm  tbeir  oaths  presoit  tlut  B. 
H.  Houston,  whose  Christian  name  is  to  tbe 
grand  Jiuors  unknown,  late  of  the  county  of 
Hlllsborou^  aforesaid,  in  the  circuit  and 
state  afbresald,  on  the  28th  daj  of  July,  In 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  four,  at  and  in  the  county  of  Hills- 
borough aforesaid,  did  unlawfully,  and  from 
a  premeditated  design  to  ^fOct  tbe  death 
of  one  Bobert  Story,  make  an  assault  on  the 
said  B(d>ert  Story,  and  In  some  way  and 
manner  and  by  some  means,  ingtrnments, 
and  weapons  to  the  jurors  unknown  be,  the 
said  B.  H.  Houston,  whose  Christian  name 
Is  to  tbe  Jurors  unknown,  did  then  and  there 
unlawfully,  and  from  a  premeditated  design 
to  effect  die  death  of  tiie  said  Bobert  Story, 
Inflict  on  and  create  in  tiie  said  Bobert  Story 
certain  mortal  injuries  and  a  mortal  shftness, 
a  further  description  whereof  Is  to  the  Jurors 
unknown,  of  which  mortol  injuries  aoid  sick- 
ness to  the  Jurors  unknown  the  said  Bobert 
Story  then  and  there  died.  And  so  the  said 
B.  H.  Housttm,  whose  Christian  name  Is  to 
the  Jurors  unknown,  did,  In  tbe  manner  and 
form  aft>resald,  unlawfully,  and  from  a 
premediteted  design  to  effect  the  deaUi  of 
tiie  said  Bobert  Story,  kill  and  murdw  tbe 
said  Bobert  Sto^f,  contrary  to  the  torm  of 
tbe  statute  in  such  cases  made  and  provided, 
and  against  tbe  peace  and  dignity  of  the  state 
of  Florida." 

Honston  was  tried  on  the  IStb  day  of 
January,  1005,  found  guilty  of  murder  in  the 
first  degree  with  recommendation  to  mercy, 
and  sentenced  to  imprisonment  in  tbe  peni- 
tentiary for  life  He  seeks  a  rerersal  here 
fm  writ  of  error, 

nere  Is  an  Mslgnment  of  error  based  cm 


action  of  the  trial  court  In  denying  a  motlcm 
to  qnash  tbe  indictment;  but,  as  the  motion 
to  quash  Is  not  contained  in  tbe  record 
proper,  we  cannot  consider  it  Beam  r. 
State.  43  Fla.  151,  29  South.  48S,  and  cases 
cited.  . 

There  was  a  motion  made  to  arrest  the 
Judgment  on  the  ground  that  the  Indictment 
Is  vagne  and  uncertain,  does  not  Inform  the 
defendant  of  the  nature  of  tbe  accusation, 
falls  to  allege  the  manner  of  the  death  of. 
Robert  9tory,  and  falls  .to  allege  the  Instru- 
ment or  agency  whereby  his  death  was  ac- 
complished. This  motion  was  denied,  and 
tbe  ruling  of  the  court  excepted  to.  A  mo- 
tion for  a  new  trial  was  made,  qneetloning 
In  various  forms  the  sufficiency  of  tbe  evi- 
dence to  support  the  verdict,  and  particularly 
that  the  evidence  does  not  show  the  guilt 
of  Honston  beyond  a  reasonable  doubt  This 
motion  was  overruled,  and  the  ruling  ex- 
cepted to.  The  asslgnmente  of  error  here  are 
based  on  the8»  rulings. 

It  is  true  that,  when  a  grand  jury  Is  In- 
formed of  tbe  Inatmmentalltles  used  In  ef- 
fecting a  homicide  and  of  tbe  manner  of  the 
death,  these  should  be  set  forth  In  an  In- 
dictment; but  wboi  a  grand  Jury  Is  satisfied 
that  an  unlawful  homicide  has  been  com- 
mitted, and  the  evidence  does  not  satls- 
fiK'torlly  show  bow  It  was  accomplished,  tbe 
form  of  Indictment  used  in  this  case  is  sup- 
ported by  abundant  authority  In  the  various 
states,  beginning  with  the  case  of  Common- 
wealth V.  Webster,  6  Cosh.  206.  Tbe  form 
here  used  Is  almost  Identical  with  the  one 
given  In  Bishop's  Directions  &  Forms  (2d  Ed.) 
I  520.  See  10  Bncy.  PI.  &  Fr.  127,  and  note 
2.  We  think  the  form  of  tbe  Indictment 
under  tbe  circumstances  of  this  case.  Is  not 
obnoxious  to  criticism. 

The  remaining  assignments  of  error  are 
based  on  the  insufficiency  of  tbe  evidence  to 
support  tbe  verdict  We  have  given  the  evi- 
dence careful  consideration.  It  is  all  cir- 
cumstantial, except  tbe  testimony  of  tlw 
physicians  who  examined  tbe  dead  body  of 
Story.  The  physicians  testified  that  Story's 
neck  was  broken;  that  he  bad  received  a 
severe  blow  in  the  face  and  head;  that  bis 
kidneys,  heart  and  other  organs  were  to  a 
healthy  condition;  and  that  he  had  died 
from  strangulation,  or  from  having  his  neck 
broken,  or  both.  Tbe  evidence,  we  think, 
shows  conclusively  that  Story  met  a  violent 
death,  and,  while  Houston's  connection  with 
tbe  death  Is  only  shown  by  circumstantial 
evidence,  that  evidence  Is  wlOiont  material 
conflict  and  points  so  strongly  to  Houston 
as  the  guilty  agent  we  are  unable  to  say 
that  the  Jury  were  not  warranted  to  con- 
cluding tbat  he  vras  guilty  beyond  a  rea- 
sonable doubt  DidEcns  v.  State  (Fla.)  88 
South.  900. 

The  Judgment  is  affirmed. 

TAYLOR  and  PARKHILL.  JJ.,  concur. 

SHACKLEFORD,  O.  J.,  and  COOKRBLL 
and  WHITFISUiD,  JJ^  otmcur  to  the  oi^nloib 
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C21SAR  T.  STATE. 

(SupruM  GoDrt  of  Florida,  DiTidon  B.  Oct 
24.  1905.) 

1.  Statdtbb — Tttuc  ot  Act  —  Iktoxioatiitq 

UQUOBS — IlXBGAI.  SaUI — iNDICTMKirr. 

The  decialoDB  of  thi*  coart,  ai  to  fba  oon- 
stltntfonalitr  of  the  title  of  chapter  4980,  p.  68. 
Laws  of  1801,  and  as  to  eection  8  of  said  chap- 
ter (page  60),  providing  a  form  of  indictment, 
made  In  Braae  t.  State  (Fla.)  34  South.  807, 
.and  Grahb  v.  State  (Fla.)  86  South.  169.  an 
followed  and  applied. 

2.  CRIMINAL  Law — Appslal — Clkbioax  Ebbob 

IN  iNDIOTHEnr. 

Applyiog  the  iH^Tisions  of  section  2893, 
Rev.  St.  1892,  where  the  omtssfon  of  the  word 
"did"  before  the  word  "engage"  in  an  indict- 
ment, fs  plainly  a  mere  clerical  miaprlsion,  and 
where  the  meaning  is  pafectl;  clear  from  the 
context,  and  it  appears  that  the  defendant  was 
not  muled  or  emnrraased  in  making  his  de- 
tma^  and  win  not  be  exposed  to  sobstantial 
danger  of  a  new  prosecation  for  the  same  of- 
fense, this  court  will  not  reverse  a  judgment 
of  ooaviction  becaase  of  such  omission. 

[Ed.  Note.— Ftv  cans  In  point,  ne  vol.  27. 
Oent  Dig.  Indictment  and  Inlormatlon,  |  204^] 

(Syllabos  by  the  Court.) 

Error  to  Olrcuit  Court,  Columbia  Coimly; 
B.  H.  Palmer,  Judge. 

Sam  OsBsar  was  conrlcted  of  iU^l  sale  of 
liquor,  and  brings  error.  Afflrmed. 

Scarbtvovsh  A  Scarborough,  for  plaintiir  in 
error. 

HOOKER,  J.  Sam  Cffisar  waa  Indicted  at 
the  spring  term  of  the  circnlt  court  of  Colum- 
bia county  for  ill^Uy  sellli^  liquor  In  that 
county.  The  Indictment  la  In  the  followli^ 
form,  omitting  the  caption:  "The  grand 
Jurors  of  the  state  of  Florida,  duly  chosen, 
impaneled,  and  sworn  diligently  to  inquire 
and  true  presentment  make  in  and  for  the 
body  of  the  county  of  Columbia,  upon  their 
oath  present  that  one  Sam  Ceesar,  on  or 
about  the  10th  day  of  January,  A.  D.  1904,  In 
the  county  and  state  aforesaid,  with  force 
and  arms,  unlawfully  engage  In  and  carry  on 
the  business  of  a  dealer  In  Intoxicating 
splrltnoua,  vinous,  and  malt  liquors,  which 
said  county  bad  voted  against  the  sale  of 
said  liquors,  contrary  to  the  statute  In  such 
case  made  and  provided.  L.  E.  Roberson. 
State's  Attorney." 

A  motion  was  made  to  quash  the  indict- 
ment on  the  grounds,  In  substance,  that  It  was 
vague  and  indefinite,  that  It  charged  no  crime 
under  the  laws  of  Florida,  that  it  does  not 
allege  that  Columbia  county  had  voted 
against  the  sale  of  liquors  within  two  years, 
that  the  act  charged  was  unlawful.  This 
motion  was  overruled.  The  defendant  was 
tried  and  convicted,  and  then  moved  in  arrest 
of  Judgment,  which  motion  was  overruled. 
After  sentence  he  sued  out  a  writ  of  error. 

The  assignments  of  error  are: 

(1)  That  the  court  erred  in  ruling  the 
motion  of  plaintiff  In  error  to  quash  the  In- 
dictment. 


(2)  The  court  onred  In  overmllnc  the 
motion  of  the  plalatlfl  in  error  for  an  arrest 
of  Judgment 

In  hla  brief  here  the  platattUT  In  error  first 
attadu  the  ocmstltntionaUtj  of  the  act  nnder 
which  the  indictment  was  drawn,  vis.,  chap- 
ter 4980,  p.  68,  lAWs  ot  1901.  on  two  grounds : 
First,  that  the  act  embraces  two  subjects: 
and.  second,  that  the  form  of  Indictment 
provided  In  eeetlott  8  of  the  act,  and  which  the 
Indletmoit  attempts  to  follow,  does  not  In- 
form the  accused  of  the  nature  oC  the  accusa- 
tion against  him. 

Both  of  these  jvopoeltlons  have  beoi  here- 
tofore decided  against  llie  contoition  of  the 
accused.  See  Brass  v.  State  (Fla.)  34  South, 
807 ;  Crabb  T.  SUte  (Fla.)  86  South.  169. 

Tb»  noct  and  only  other  point  made  In  the 
brief  is  that  In  attempting  to  follow  the  form 
of  Indictment  prescribed  by  section  8  of  the 
act  (cbap^  4^,  p.  60.  Laws  1901)  the 
pleadff  omitted  the  word  "did"  before  the 
word  "engaged,"  and  therefore  that  no 
criminal  act  is  charged  to  have  been  com- 
mitted.   We  are  referred  to  decisions  In 
several  states,  particularly  In  Texas  nnd 
Louisiana,  wh«-e  it  is  held  that  the  omission 
of  the  auxiliary  word  "did"  before  the  v&b 
expressing  the  action,  is  fatal  in  an  indict- 
ment   State  V.  Daugherty,  30  Tex.  860; 
State  r.  Oraham,  49  La.  Ann.  i:^  22  Soutli. 
807.   We  are,  however.  Inclined  to  the  view, 
applying  the  provisions  of  section  2893,  Rev. 
St  1892,  that  where  the  omission  of  a  word 
from  an  indictment  Is  plainly  a  mere  clerical 
misprision,  and  where  the  meaning  is  per- 
fectly clear  from  the  context  and  consequent- 
ly that  the  accused  was  not  misled  or  em- 
barrassed In  making  his  defense,  and  will  not 
be  exposed  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense.   The  court 
should  not  for  that  reason  reverse  a  Judg- 
ment.   This  position  Is  sustained  by  Dickens 
V.   State   (Fla.)   38  South.   909;  State  v. 
Whitney.  IB  Vt  298;  State  v.  Edwards,  19 
Mo.  674;  Abernathy  v.  State,  78  Ala.  411; 
People  V.  Duford,  06  Mich.  90.  83  N.  W.  28. 
In  the  last  cited  case  the  court  remarks  that 
the  omission  of  the  word  "did"  should  have 
been  brought  to  the  attention  of  the  trial  court 
In  a  motion  to  quash.   We  are  constrained 
to  say  that  In  the  case  at  bar  the  .  grounds 
of  the  motion  to  quash  are  very  general,  and 
It  does  not  appear  from  the  record  that  the 
precise  matter  was  called  to  the  attention  of 
the  trial  judge,  or  prosecuting  attorney.  If 
this  course  had  been  pursued,  doubtless  the 
omission  would  have  been  supplied  by  anoth- 
er Indictment  or  by  an  information. 
The  Judgment  of  convlctlai  Is  afflrmed. 

TATLOR  and  PARKHILU  JJ^  concur. 

SHACKLEFORD,  a  J.,  and  OOCKRBUi 
and  WHITFIELD,  JJ.,  cimcDr  In  the  opinion. 
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(Svi^eiiM  Oonrt  DItUoi  B.  Oct 

1.  Btaiuim  CowwBPonoH. 

The-  l^al  preoampticm  !■  that  the  IjOfl*- 
latare  did  not  mt«Dd  to  ke«p  reallj  contradict- 
ory enactments  in  U»  statute  book,  or  to  effect 
M  bnportant  a  measare  as  the  repeal  of  a  law 
wlthDut  enireMlnc  an  Intuition  to  do  so.  An 
Interpretation  leading  to  sach.  a  lemlt  shoold 
not  be  adopted,  onless  It  be  Inarltable. 

2.  RAPB— BVIDSHCI. 

While  it  is  necflBsary,  nndw  Netkn  2896, 
Rer.  St.  1892,  to  allege  and  prove  a  different 
state  of  facts  In  order  to  Jostlfy  a  conviction 
vbere  the  female  Involved  is  over  the  age  of  10 
years  than  where  each  female  Is  under  uiat  age, 
yet  In  either  case  the  crime  doionnced  Is  rape. 
8.  Saw)— foATUTosT  Raps. 

Section  2098,  Rev.  SL  1892,  as  amended 
by  chapter  ^65,  p.  Ill,  Laws  1001,  d^onnces 
and  pnnlshes  the  crime  of  sexual  intercourse 
with  en  onmairied  female  nnder  18  years,  nn- 
der  drcDmatances  that  do  not  make  the  act 
rape,  and  the  female  involved  here  means  the 
tuunarrled  female  between  10  jtm  and  18 
years. 

4.  Sahb— Repeal  of  Statute. 

Section  2896,  Rev.  St.  1892,  Is  not  repeal- 
«d  by  section  2BB6,  Bev.  St.  1882,  as  amended 
by  chapter  486S,  p.  Ill,  Laws  VOOL 

(Syllabw  by  the  Oonrt) 

Error  to  Olrcnlt  Oonrt,  Hillsborough  Ooud> 
ty;  Joseph  B.  Wan,  Judge. 

Patil  Wtlaon  was  conTlcted  of  crime,  and 
brings  error.  AfBrmed. 

Oralg  PlVUUpB,  for  i^alntlff  in  error.  W. 
H.  Bills,  Atty.  Gen.,  and  H.  a  FbUUpa, 
State  Atty.,  for  the  State. 

PARKHILL,  J.  In  this  case  the  plaln- 
tifC  In  error,  Paul  Wilson  (hereinafter  called 
the  defendant),  was  Indicted  for  rape  by  the 
grand  ]nry  of  Hillsborough  county  at  the 
fall  twm,  1906,  of  the  circuit  court  Xbef 
charging  part  of  the  Indictment  1>  as  fol- 
lows: "In  and  upon  one  Pocahnntas  Whit- 
field, a  female  child  under  the  age  of  tea. 
years,  an  assault  did  make,  and  her  the 
said  Pocahuntas  Whitfield  then  and  there 
did  unlawfully  and  carnally  know  and  abuse, 
contrary  to  the  statutes."  etc.  The  defendant 
demurred  to  the  Indictment  on  the  following 
gronnds: 

"(1)  Said  indictment  charges  no  crime 
against  the  laws  of  the  state  of  Florida. 

"(2)  Because  section  2396  of  the  Revised 
Statutes  of  Florida  of  1892  was  repealed  and 
made  void  and  Inoperative  by  section  2698 
of  the  Revised  Statutes  of  Florida  of  1892, 
as  amended  by  chapter  4966,  p.  Ill,  of  the 
Laws  of  Florida,  approved  May  Slat,  1901." 

This  demurrer  was  overruled  by  the  court 
to  which  ruling  tbe  defendant  excepted. 

The  defendant  pleaded  not  guilty  and  was 
tried  and  convicted  by  a  jury.  A  motion 
for  a  new  trial  was  overruled,  and  the  de- 
fendant was  sentenced  to  Imprlsonmant  tn 
the  state  prison  for  life. 

Only  one  assignment  of  error  la  argued 
and  located  upon,  namely,  **that  the  court 
acnd  In  OTermllng  tike  demurrer  of  tlw 


defendant  to  ttie  indictment  filed  In  tbb 
causei** 

BoUi  groonds  of  the  demnrr»,  as  well 
as  tbe  argument  made  hare,  present  the  sin- 
gle question  fbr  our  omsideratlon,  whether 
section  2396.  Her.  St  18S2,  nnder  which  the 
def  aidant  was  prosecuted  In  the  oonrt  be- 
low, was  P^iwaled  by  section  2S98,  Bev.  St 
1882,  as  amended  by  chapter  49^  p.  111. 
Laws  190L  Section  2886  la  as  follows: 
"Article  &  Bape  and  Fcffdble  Oamal  Knowl- 
edge. 8e&  2898.  Wboevw  lavishes  and  car- 
nally knows  a  feoiale  of  the  age  of  ten 
years  or  more  by  f«ce  and  against  hw  will, 
or  unlawfully  or  carnally  knows  and  abuses 
a  female  ehnd  under  the  age  of  ten  years 
dull  be  punished  by  death,  or  by  Imprison- 
ment In  tbe  state  prison  for  life." 

Section  2698  is  as  follows:  "Sec.  2888. 
Carnal  Intercourse  with  unmarried  female 
under  sixteen  years.  Whoever  has  carnal 
Intercourse  with  any  unmarried  female  who 
Is  under  the  age  of  sixteen  years  shall  be 
punished  by  imiirlsonment  not  exceeding 
twelve  months  or  by  fine  not  exceeding  five 
hundred  dollars." 

Chapter  4966,  p.  111.  Laws  1901,  Is  entitled 
"An  act  to  amend  section  2598  of  the  Re- 
vised Statutes  of  Florida,  the  same  being 
entitled  carnal  intercourse  with  unmarried 
female  under  the  age  of  sixteen  years."  Sec- 
tion 1  raises  the  age  of  the  female  referred 
to  from  16  years  to  18  years  and  increases 
the  degree  of  punishment  Section  2  re- 
peals, all  \awa  lnconsIst«it  with  this  act 

It  is  contended  that  section  2698,  Rev.  St 
1892.  as  amended,  repealed  section  2806. 
Rev.  St  1882,  by  Implication.  This  conten- 
tion would  lead-  to  the  conclusion  that  It 
was  the  Intention  of  the  Legislature  to  place 
In  juxtaposition  In  the  Revised  Statutes 
two  sections  on  the  same  subject,  one  of 
which  necessarily  destroys  the  other.  We 
cannot  see  It  that  way.  The  legal  pre- 
sumption is  that  the  Legislature  did  not 
intend  to  keep  really  contradictory  enact- 
ments In  tbe  statute  book,  or  effect  so  Im- 
portant a  measure  as  the  repeal  of  a  law 
without  expressing  an  Intent  to  do  so.  An 
interpretation  leading  to  such  a  result  should 
not  be  adopted  unless  It  be  inevitable. 
State  ex  rel.  Bills,  Attorney  General,  v. 
Olvens  (Fla.)  87  South.  308.  Our  proper 
course  Is  to  search  out  and  follow  the  true 
Intent  of  tbe  Legislature,  and  to  adopt  that 
sense  which  harmonizes  best  with  the  con- 
text and  promotes  the  apparent  policy  and 
objects  of  the  Legislature.  Lewis'  Suther- 
land Stat  Construction,  S  863. 

There  Is  no  repugnancy,  inconsistency,  or 
conflict  between  sections  2396  and  2688  as 
amended.  They  denounce  and  punish  sepa- 
rate and  distinct  crimes.  While  It  Is  neces- 
sary under  section  2396  to  allege  and  prove 
a  different  state  of  facts  In  order  to  justify 
a  conviction  where  the  female  Involved  Is 
over  tbe  age  of  10  yean  than  where  such 
female  la  nnder  Hut       yet  In  either  caae 
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the  crime  denounced  Is  rape,  punishable 
with  the  same  penalty  of  death  or  imprison- 
ment for  life.  Where  the  female  has 
reached  the  age  of  10  years,  this  statute  re- 
quires force  and  want  of  the  female's  con- 
sent to  be  shown  in  order  to  constitute  the 
crime  of  rape.  Where  the  female  la  under 
10  years.  It  is  only  necessary  to  show  the 
carnal  knowledge  and  abuse  of  the  child 
and  that  she  was  under  10  years  of  age  to 
constitute  rape,  because  In  such  a  case  the 
law  conduslTeiy  presumes  that  a  child  of 
such  Immature  age  is  Incapable  of  either  con- 
senting to  or  protesting  against  the  act 
Schang  ▼.  State^  4S*Fla.  S61,  31  South.  846. 

Section  2698,  and  acts  amendatory  tbne- 
of,  denounce  and  punish*  the  crime  of  senal 
Intercourse  with  an  unmarried  female  under 
18  yean  under  drcnmstancee  that  do  not 
make  the  act  rape,  and  the  female  tnTOlred 
here  must  mean  and  does  mean  the  nnmaiv 
zled  female  between  10  years  and  IS  years. 
After  the  female  has  arrived  at  the  age  of 
10  years,  the  law  no  longer  presumes  her 
Incapacl^  to  consent;  and  the  female  be- 
tween 10  years  and  18  years,  baTli^  arrtved 
at  an  when  the  law  recognises  her  abili- 
ty to  consent,  the  act  of  sexual  intercourse 
with  her,  when  had  with  her  consent,  is 
made  a  misdemeanor  and  punished  by  a 
fine  or  Imprisonment  in  the  county  Jail. 

Bven  If  the  phraseology  of  section  2508  as 
amended  were  compreheuaiTe  enough  to  In- 
clude all  unmarried  females  under  the  age 
of  18  years,  we  think  Ita  general  terms 
should  be  restricted  to  exclude  female  chil- 
dren under  the  age  of  10  years,  who  have 
been  classified  and  made  subject  to  the 
distinct  regulations  of  section  2396.  Lewis' 
Sutherland  Stat  Construction,  p.  849,  and 
note  70,  p.  851;  Koontz's  Adm'r  t.  Howaare, 
100  Pa.  506,  text  508.  By  thus  construing 
them  together  in  harmony  with  the  whole 
course  of  our  legislation  upon  this  subject 
we  can  And  for  these  two  sections  a  reason- 
able field  of  operation,  without  destroying 
their  evident  Intent  and  meaning,  preaerring 
the  force  of  both.  Endllch  on  Interpretation 
of  Statutes,  S  210;  State  ex  rel.  t.  Glvens 
(Fla.)  87  South.  30&  '  . 

The  learned  circuit  judge  made  no  error 
in  overruling  the  demurrer  to  the  indictment 
in  this  case,  and  the  Judgment  of  the  cir- 
cuit court  iB  affirmed. 

TATLOB  and  HOOKBB,  JJ.,  concur. 

SHACKLEFOBD,  C.  J.,  and  GOCSBBLL 
and  WHITFIBLD,  JJ.,  concur  In  the 
opinion. 


GABO  et  aL  V.  DAVIDSON  at  aL 

(Suprme  Oourt  of  Florida.  DivlaloB  A.  Not. 

17,  190«3 

Appeal  from  Circuit  Courts  TW^smWa  Gonn- 
ty ;  fihvdon  M.  CaU,  Judse. 

Bill  bv  W.  H.  Davidson  and  others  against 
J.  B.  Oaro  and  oth^s.  Decree  for  complain- 
ants, and  defendants  appeal. 

BenJ,  S.  Liddon,  for  appellants. 

PBB  GUBIAM.  The  decree  b  aiBrmad. 


CITT  OF  PBNSACOIiA  t.  FIB8T  NAT. 
BANK  of  PEN8AG0LA. 

( Sap^me  Oourt  of  Florida,  Division  A.  June 

SO,  lOoi!) 

Error  to  Circuit  Court.  Btaeambla  County; 
Evelyn  C.  Maxwell,  Judge. 

Action  by  the  First  National  Bank  of  Pensa- 
cola  against  the  cltv  of  Peasacola.  Judgment 
for  plaintiff,  and  defendant  brings  error. 

John  B.  Jones,  for  plaintiff  in  error.  John 
G.  Avery,  for  defendant  In  error. 

FEB  GUBIAM.    The  Judgment  Is  afSrmed. 


COLTTMBIA  OOUNTT  v.  GBAHAM  et  aL 

(Supreme  Ooort  of  Florida,  Division  A.  June 

80,  IMKO 

Error  to  Circuit  Court.  C(dunU>ia  Conner ! 
John  F.  White.  Judge. 

Action  by  Henry  F.  Graham  and  another 
against  Columbia  county-  Judgment  for  plain- 
tiffs, and  derendant  brings  error. 

B.  H,  Palmco:  for  plaintiff  In  error.  W.  M. 
Ives  and  A.  J.  Henry,  for  defendants  in  error. 

PEB  GUBIAM.  The  Judgment  Is  affirmed. 

COOHBS  et  aL  T.  LOUISYILI«B  ft  N.  B.  CO. 
(Supreme  Court  ctf  Florida.  Nov.  12,  1903.) 

Error  to  Circuit  Court,  Franklin  County; 
Lucius  J.  Reeves,  Judge. 

Action  by  the  Iioutsrille  A  Naahvllle  Bailroad 
Company  against  J.  N.  Coombs  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error. 

Geo.  P.  Baney,  for  plaintiffs  In  err<»-.  Bobert 
J,  Booncb  for  defendant  in  error. 

PEB  CURIAM.  Writ  of  error  dismissed 
by  the  clerk,  on  preedpe  of  counsel  for  die  plain- 
tiff in  error,  under  role  24  (18  South.  IjO* 


DEKLB  V.  O'SHAUGHNBSSET. 
(Supreme  Court  of  Florida.  Aag.  12,  1908.) 

Appeal  from  Circuit  Coort,  Washington 
County ;  Evelyn  C.  Maxwell,  Judge. 

Bill  by  J.  F.  O'Shanghnessey  a^nst  E.  N. 
Dekle.  Decree  for  complainant,  and  defendant 
appeals. 

Benjamhi  8.  Liddon,  for  appellant.  Blount 
ft  Blount  and  E.  D.  Beggs,  for  appellea 

PER  CURIAM.  Appeal  dlmlased  by  tfte 
clerk,  on  praecipe  of  counsel  tat  tiie.appdlaab 

under  rale  24  (18  South,  iz). 
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* 

GBNTOAL  OF  OEOROIA  RY.  00.  T. 
UNION  SPRINGS  ft  N.  RY.  CO. 

(SopraiM  Oonit  of  Alabama.  Nov.  22,  190B.) 

1.  OOBPOBATIONB  —  ATTACEINa   VAUDITT  OW 
iHCORPORATIOn— BinnSRT  DOICAIN. 

That  the  certificate  of  incorporation  of  a 
railroad,  issaed  by  the  Secretary  of  Stat^  does 
not  contain  the  names  of  the  incoiporatora. 
who  signed  the  declaration  of  intention  to  form 
a  corporation,  required  to  be  filed  by  Code  1896, 
{  1157,  cannot  be  urged  to  defeat  condemnation 
proceedings  Inatitnted  by  the  purported  cor- 
poration which  acts  under  the  certificate,  al- 
though Code  1896.  {  116S,  empowera  a  railroad 
corporation  to  umdemn  land  "whoi  dnlj  wt- 
sanized."  ' 

2.  BaIUOADB  ~  CORSTBUCnon— ESTABLIBH- 

UKNT  or  TnuaNus. 

The  incorporatioa  of  a  railroad  to  run 
from  one  place  "to"  another  place  does  not  re- 

auire  it  to  atop  at  the  corporate  Umita  of  the 
itter  place ;  bnt  it  may  fix  its  terminas  at  such 
location  in  that  place  as  shall  be  agreed  upon 
befmen  it  and  the  monicipal  authorities. 
8.  Saics. 

The  fact  that  a  railroad  bnilt  a  depot  at 
a  certain  pcdnt  In  Ita  terminal  dbr  and  used 
it  did  not  preclude  it  from  extending  Its  line 
to  another  point  in  such  city,  where  the  dty 
had  granted  it  a  right  of  way  to  the  pro- 
posed point  when  the  road  was  contemplated 
and  sncb  point  had  been  adopted  as  the  termi- 
noB  by  a  Teadation  al  the  railroad,  and  it  tiad 
Imilt  It*  line  in  that  directltm  fnnn  time  to 
time  aa  money  eonld  be  obtained. 
4.  Samb. 

Where  a  railroad  projects  an  extenaton 
aa  a  continuation  of  its  main  line  from  one 
point  in  Ita  terminal  dty  to  another  point  in 
that  city,  it  is  not  neceasaty  that  it  should  own 
property  at  the  latter  point*  in  order  for  It  to 
make  Its  termlnna  tSiere  and  condemn  land  in 
that  viciDlty. 

B.  E^RERT  DolCAIir—PXTBPOSE  07  COItDKU- 

MATion— Public  Benefit— Pbbbuhption. 
The  court  must  presume,  In  condemnation 
proceedings  by  a  railroad,  that  the  railroad,  in 
building  ita  line  to  a  point  originally  fixed  upon 
aa  a  terminus,  la  actinfi  for  the  porpoM  of  aerr- 
ing  the  public 

Appeal  from  Circuit  Court,  Bnllodt  Ooun- 
ly;  A.  A.  Evans,  Jo^. 

"To  be  oflSdally  r^pwted." 

Application  by  the  Union  Springs  ft  North- 
ern Railway  Company  to  condemn  certain 
land  belonging  to  tbe  Coitral  of  Georgia 
Rallw^  Gompany.  From  a  judgment  In 
favor  of  plaintiff,  defendant  iqppeala.  Af- 
firmed. 

Application  by  appellee  to  condemn 
tain  property  of  appellant  tot  rlgbt  of  way 
purposes.  Appellant,  among  other  things, 
filed  a  plea  of  nnl  tlel  corporation,  basing  It 
upon  the  following  facts :  Seven  persona 
filed  a  declaration  with  the  Secretary  of 
State,  setting  forth  the  allegations  required 
by  section  1157  of  the  Code  1896,  and  sign- 
ing same.  The  Secretary  Issued  to  three  of 
the  signers  a.  commission  constituting  them 
a  "body  of  corporators"  to  receive  subscrip- 
tions to  the  capital  stock  of  the  Union 
Springs  ft  Northern  Railway  Company,  the 
name  set  forth  In  the  declaration  aa  the  pro- 
88SO.— 


posed  coTimratlcai.  On  Uie  coming  In  of 
tbeir  report,  the  Secretary  of  State  issued  a 
certlflcate  to  ''the  anbscrlbwa  to  tbe  declara- 
tion of  Incorporation,  tb^  snccessorB  and 
assodates,"  without  naming  any  of  tbe  snb- 
SCTlbers. 

O.  U  Comer,  for  appellant  Ernest  Lb- 
Blne,  for  apiidlee. 

SIMPSON,  J.  This  is  a  proceeding  by  ap- 
pellee to  condemn  a  right  of  way  over  cer- 
tain lots  In  Union  Springs,  Ala.  The  first 
proposition  Insisted  upon  by  the  appellant 
Is  that  the  appellee  corporation  was  not 
duly  organized  according  to  our  statutes,  and 
consequently  had  no  right  to  condemn  the 
right  of  way.  He  claims  that  the  corpora- 
tion was  not  duly  organized  because  the 
certificate  of  its  organization  does  not  con- 
tain the  names  of  the  incorporators.  While 
It  Is  true  that  section  1163  of  the  Code  of  189& 
does  state  that  "when  duly  organized  a 
corporation  has  power,"  etc,  yet  to  give  that 
expression  the  strict  construction  contended' 
for  by  the  appellant  would  be  to  declare  that 
all  other  powers  of  the  corporation  are  de- 
pendent upon  a  literal  compliance  with  all 
the  requirements  of  tbe  statute,  and  to  ab- 
rc^te  the  doctrine  of  de  facto  corporations, 
and  to  admit  the  plea  of  nul  tlel  corporation 
In  all  suits  brought  by  tbem.  It  Is  true 
that  In  2  Cook  on  Corporations  (5tb  Ed.)  { 
637,  It  Is  stated  that,  "where  a  railroad  cor- 
poration attempts  to  acquire  a  right  of  way, 
the  person  whose  property  will  be  affected 
thereby  may  oppose  the  acqaleltloQ  of  the- 
right  of  way  by  abowii^  that  tbe  company 
Is  not  legally  Incorpwated" ;  bnt  a  refer- 
ence to  the  case  on  which  that  remark  Is 
based  shows  that  the  act  under  which  the 
corporation  professed  to  act  required  it  to 
b^ln  construction  and  expend  10  per  cent  of 
ita  capital  within  five  years,  and  spedaJIy 
declared  that  If  it  did  not  do  so  "its  cor- 
porate eilfltence  and  powers  should  cease." 
Nothing  bad  been  done  and  there  was  no 
pretense  of  a  de  facto  corporation.  Brook- 
lyn, w.  &  N.  Ky.  Co.  V.  Broadway  Ry.  Co., 
72  N.  T;  24&.  In  the  same  section  tbe 
learned  author  goes  on  to  state  that  "If 
there  Is  a  law  authorizing  Incorporation,  and 
a  company  has  attempted  to  organize  under 
It  and  has  acted  as  a  corporation.  It  is  a 
de  facto  corporation,  and  its  de  jure  exist- 
ence can  be  questioned  <»ily  by  tbe  state." 
This  iiropositlon  la  fully  b<«ne  out  by  the 
great  weight  of  authority,  notwithstanding 
the  remarks  contra  In  the  case  of  N.  Y. 
Cable  Co.  v.  Mayor,  104  N.  T.  43,  10  N.  B. 
882 ;  Independent  Order,  etc.,  v.  United  Order 
of  Foresters,  94  Wis.  234,  230.  240,  68  N. 
W.  1011;  Brown  v.  Calumet  River  Ry.,  125 
111.  600,  606,  18  N.  a  283;  Portland  & 
Greenwood  Turnpike  Co.  v.  Bobb,  88  Ky.  226, 
228,  10  S.  W.  794;  Wellington  ft  P.  R.  B.  v. 
Cashie.  etc..  Lumber  Co..  114  N.  C.  600,  10 
8.  HL  646.  This  court  has  declared  that 
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"a  corporatioii  de  facto  exists  when,  from 
irresnlarity  or  defect  In  the  organization  or 
constltation,  or  from  some  omlsalon  to  com- 
ply with  the  condltloni  precedent,  a  cor- 
poration de  jure  la  not  created,  but  there  has 
been  a  colorable  oompUance  with  the  re- 
qulr^oitB  of  some  law  under  which  an  as- 
sociation mU[ht  be  lawfully  Incorpwated  tm 
the  pnrpoaea  and  powers  aasumed,  and  the 
vaet  ot  the  rights  claimed  to  be  conferred 
by  0»  law,  when  ttiere  la  an  wganlsation 
with  color  of  law  and  the  ezerdae  of  ow- 
porate  firanchlsee*' ;  and  It  also  states  that 
such  de  fiacto  corporations  "are  under  the 
protection  of  the  same  law  and  goremed  by 
the  same  legal  principles  as  those  of  the 
formor,  so  Itmg  as  the  state  acquiesces  In 
their  eilstoice  and  the  exercise  of  corporate 
functions.  A  private  dtlaen,  whose  rights 
are  not  Invaded,  wtio  has  no  cause  of  com- 
plaint, has  no  right  to  Inquire  collaterally 
into  the  legality  of  Its  existence.  This  can 
only  t>e  done  by  a  direct  proceeding  on  the 
part  of  the  state,  from  whom  is  derived  the 
right  to  exist  as  a  corporation  and  whose 
authority  is  usurped."  Oweosboro  Wagon 
Co.  V.  Bliss.  132  Ala.  258.  256.  81  South.  81, 
90  Am.  St  Bep.  901.  See,  also.  Bibb  v. 
Hall,  101  Ala.  80.  96,  14  South.  98.  It  is 
not  necessary  to  decide  whether  or  not  the 
facts  show,  a  substantial  compliance  with 
the  statute. 

It  is  next  Insisted  that,  the  appellee  com- 
pany having  been  built  according  to  charter 
to  Union  Springs,  and  having  fixed  Its  ter- 
minus by  establlshlDg  its  depot,  it  cannot 
now  extend  Its  line  to  the  proposed  point 
near  the  waterworks.  It  is  true  that  the 
railroad  was  organized  to  run  from  Ft 
Davis  to  Union  Springs,  but  such  expresslim 
does  not  mean  that  it  shall  stop  at  the  cor- 
porate limits.  A  reasonable  interpretation, 
which  is  also  in  accordance  with  the  univer- 
sal custom  In  such  cases.  Is  that  the  rail- 
road shall  fix  ite  terminus  at  such  place  in 
said  ci^  as  shall  be  agreed  upon  between 
said  railroad  and  the  city  authorities.  Miles 
on  Eminent  Domain,  9  115;  Farmers*  Turn- 
pike Boad  Co.  V.  Coventry.  10  Johns.  389; 
Bio  Grande  B.  R.  v.  Brownville,  45  Tex.  88. 
There  Is  no  proof  that  the  railroad  com- 
pany ever  intended  to  make  its  terminus  at 
the  point  to  which  it  has  been  running,  ex- 
cept the  mere  fact  that  it  built  a  depot  tliere 
and  has  been  using  it  On  the  contrary,  the 
ordlaancee  of  the  city  of  Union  Springs, 
running  haxk  to  December,  1900,  when  this 
road  was  contemplated,  granted  the  right 
of  way  to  said  c(»npany  along  the  proposed 
line  to  a  point  on  Powell  street,  near  the 
waterworks,  showing  that  the  original  in- 
tention was  to  run  to  that  point  In  addi- 
tion, it  is  shown  by  the  evidence  that  that 
was  adopted  as  the  terminus  by  resolution 
of  the  corporation,  and  a  considerable  por- 
tion of  the  line  graded  in  1901,  and  that  it 
had  been  built  In  ttiat  direction  from  time 
to  time  as  ttw  money  ooold  be  obtained. 


These  being  tlie  facts,  we  hold  thht.  tliere 
la  no  merit  in  this  contention. 

It  Is  next  Insisted  that,  as  the  anwllee 
has  no  property  at  I3i»  point  to  wbldi  It  Is 
sought  to  nm  the  road,  and  as  the  rl^t  of 
way  soogbt  would  not  connect  In  any  way 
with,tli6  main  line  of  appellee,  this  ^mlnus 
Is  sought  not  for  prdilic  use,  but  for  private 
■braeflt  Ja  regard  to  the  first  proposition, 
the  line  of  tilie  road  as  shown  upm  the  map 
in  evidence  shows  Uiat  this  otenalon  Is  a 
0(mtlnuati<m  of  the  main  line.  It  is  not 
necessary  that  the  railroad  should  own  prop- 
at  a  certain  point  in  order  to  make  its 
t^ifflnus  there.  It  being  a  part  of  a  public 
raUroad,  for  public  purposes,  and  it  being 
the  terminus  originally  fixed,  as  before 
shown,  we  must  presume  that  the  boildlns 
of  it  to  such  point  Is  for  the  purpose  of 
serving  the  public. 

We  find  no  wror  in  the  record,  and  the 
judgment  ot  the  court  Is  afllrmed. 

AiBnned. 

HARALSON,  DOWDBLL^  and  DUNBON. 
J  J.,  concur. 


PBABSON  T.  DANOY  et  al. 
(Suprooe  Court  of  AlahBtna.  ifov.  23,  1906.) 

1.  -  ReFOBHATION  or  iNSTBtncZHTS— Actiorb— 
PI.EADINQ— AlXBOATIONS  OF  MiSTAEK. 

A  bill  for  relief  on  the  ground  of  mistake 
mUBt  state  with  precision  the  facta  conatitnt- 
ing  the  mistake,  and  which  show  that  it  oc- 
corred  without  negligence  on  the  part  of  com- 
plainant 

[Ed.  Note.— For  cases  in  point  see  v<a.  4% 
Coat  Dig.  BeformatlDn  of  Inatrumente,  H  141, 
144.] 

2.  MoBTOAaBS— TauisAonons  Oohstbdsd  as 

MOBTGAOBS— ABSOLUTE  COHVKTAnCBS. 
An  absolute  conveyance  of  property  In 
partial  satisfaction  of  a  debt,  accompanied  by  a 
parol  agreement  that  If  the  proper^  enhances 
In  value  within  a  certain  time  and  to  a  certain 
extent,  notes  given  In  satisfaction  of  the  re- 
mainder of  the  debt  shall  be  delivered  up  an^ 
canceled,  does  not  (xmstltute  an  equitable  mort- 
gage. 

8.  EviDENCB— Parol  Bvxdbncb  Rdls. 

An  absointe  conveyance  of  property  In 
partial  satiafaction  of  a  d^t  and  notes  nuide 
absolutely  due  and  payable  at  a  certain  time 
In  discharge  of  the  remainder  of  the  debt  can- 
not be  varied  by  evidence  of  a  parol  agreement 
that,  in  the  event  the  properly  conveyed  shall 
before  the  maturity  of  the  notes  Increase  In 
valae  In  a  snm  equal  to  their  amount  the  notes 
shall  be  delivered  up  and  canceled. 

Appeal  teem  Circuit  Ooort,  Jettmaa  Oonn- 
^ ;  A.  A.  Coleman,  Judge. 

**T0  be  officially  reported.** 

Bill  by  B.  H.  Pearson  against  Hary  Loo 
Dancy  and  others.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

A.  O.  Lane,  for  appellant  Weatbwly,  Un- 
derwood &  Thach,  for  appellees. 

SIMPSON,  J.  This  Is  an  appeal  from  a 
decree  of  the  tSaoacaj  conrt  sustalnlnf  a 

Digitized  by  Google 


PEABSON  r.  DANCT. 


476 


demurrer  to  the  bill  ot  complainant  (ap* 
pellaDt  here),  and  the  first  catiees  of  demurrer 
«re  to  the  BufBdenc;  of  the  allegations  of  the 
bin  EB  to  the  mlBtake  against  which  relief 
Is  songht 

The  complaint  alleges  that  a  note  was 
g\ven  for  an  amount  supiHwed  to  be  due  for 
interest  on  a  mortgage  debt,  bat  that  "the 
sum  was  a  mistake,  as  he  was  not  due  that 
■amount  of  Interest"  The  bill  does  not  show 
particularly  wherdn  tbd  m Intake  consisted, 
whether  he  had  knowledge  of  It  at  the  time, 
nor  any  facts  tending  to  show  whether  It 
was  Btjch  a  mistake,  or  made  under  such  cir- 
cumstances, as  would  justify  equitable  relief. 
Mr.  Pomeroy  says  that  "mistake,  within 
the  meaning  of  equity  and  as  the  occasion  of 
Jurisdiction,  iB  an  erroneous  mental  con- 
dition, conception,  or  conviction,  Induced  by 
Ignorance,  misapprehension,  or  misunder- 
standing of  the  truth,  but  without  n^llgence, 
and  resulting  In  some  act  or  omission  done 
or  suffered  erroneously  by  cme  or  both  the 
partlee  to  a  transaction,  but  without  its  er- 
roneous character  being  Intended  or  known 
at  the  time"  2  Pomeroy's  Bq.  Jur.  pp.  299. 
300,  i  839 ;  also  section  8S4.  It  follows,  then, 
that,  In  orda*  that  a  court  of  chancery  may 
know  whether  the  mistake  complained  of  Is 
such  as  calls  for  equitable  Interposition,  It  Is 
necessary  that  the  bill  should  ''state  with 
precision  the  facts  constituting"  the  mistake, 
and  going  to  show  whether  It  occurred  with- 
out negligence  on  the  part  of  the  party 
complaining.  8  Mayfleld's  Dig.  p.  281.  The 
further  statement  that  various  sums  were 
paid  at  different  times  does  not  make  the 
matter  any  clearer,  nor  show  why  the  com- 
plainant did  not  know  what  sums  he  had 
paid.  White  it  may  be  true  that  complainant 
conld  not  state  exactly  just  what  amounts 
had  been  collected  of  rents.  Income,  and  prof- 
its, whidi  had  not  been  accounted  for,  yet 
tie  certainly  could  state  what  amounts  had 
been  accounted  for,  and  could  give  some  facts 
tending  to  show  what  amounts  should  have 
been  received,  so  that  the  court  could  have 
-some  Information  upon  which  to  base  a  con- 
clusion as  to  whether  equitable  relief  Is 
Justified.  Nor  does  It  aver  that  any  demand 
was  ever  made  for  a  statement  of  account 
These  averments  are  entirely  too  general, 
and  the  first  and  second  causes  ctf  demurror 
were  properly  sustained. 

We  cmne  next  to  consider  the  effect  of  the 
agreement,  which  Is  allied  to  have  been 
made  in  May,  1807,  when  the  complainant 
conveyed  the  land  In  question  to  the  respond- 
ents. The  all^ations  of  the  bill  show  that 
said  land  bad  been,  on  July  7,  1800,  mort- 
gaged to  respondents,  for  a  debt  of  |22,000 ; 
that  In  May,  1807,  there  had  been  no  ac- 
counting between  the  parties,  but  respond- 
ents, by  their  agent,  claimed  that  the  com- 
plainant was  indebted  to  them  in  the  sum  of 
96,080  for  past-due  interest  In  addition  to 
the  original  principal  of  $22,000,  and  com- 
plainant executed  a  deed  conveying  to  tliem 


for  the  expressed  consideration  of  said  prin- 
cipal, 122,000,  and  at  the  same  time  execut- 
ed bis  two  notes,  each  for  (2,240,  and  one 
for  fl.616.29,  making  the  sum  of  |6,096.29. 
payable  three  years  from  date;  and  that  it 
was  agreed  at  said  time,  and  was  a  part  of  the 
consideration  of  the  conveyance  and  of  the 
notes,  that  all  of  complainant's  notes  should 
be  canceled  and  delivered  to  him,  together 
with  three  fl,000  bonds  which  were  left 
with  them  as  additional  security,  If  at  any 
time  before  the  maturity  of  said  notes,  to 
wit,  within  three  years,  wld  property  should 
so  Increase  In  value  as  to  make  the  defend- 
ants this  amount  of  money,  with  Interest 
crediting  the  complainant  with  all  payments 
of  T&itB.  It  Is  Insisted  on  the  part  of  the 
defendants,  by  demurrer,  that  this  Is  an 
effort  to  vary  by  parol  testimony  the  writ- 
ten obligation  of  the  complainant,  while  the 
complainant  replies  that  this  Is  but  the 
exercise  of  the  recognized  equity  Jurisdiction 
of  declaring  that  a  deed  uncondltlohal  In 
form  was  Intended  to  operate  as  a  mortgage. 
We  do  not  discover  any  of  the  elements  of  a 
mortgage  In  the  transaction  as  set  out  In  the 
bill.  It  is  not  alleged  that  the  property  con- 
veyed was  In  any  event  to  stand  as  a  security 
for  the  notes  given  for  Interest  On  the  con* 
trary,  it  was  conveyed  absolutely  In  pay- 
ment of  the  principal  of  the  debts,  and  the 
agreement  was,  not  that  the  property  should 
in  any  evmt  be  sold  and  the  proceeds  applied 
to  the  paymrat  of  the  said  debt  but  on  the 
contrary,  the  amount  of  principal  due  was 
paid  and  extinguished,  and  the  property  be- 
came the  property  of  the  defendants,  with- 
out any  condition  attached  to  the  titia 
The  only  agreement  was  that  if  the  prop- 
erty should  enhance  In  value  to  the  extent 
named  within  the  three  years,  the  said  notes 
were  to  be  canceled.  So  that  It  Is  simply  the 
case  of  a  man,  executing  his  note  for  a  cer- 
tain amount  payable  at  a  certain  time, 
se^ng  to  prove  by  parol  that  at  the  time 
of  the  execution  of  the  notes  there  was  a 
parol  agreement  to  the  effect  that  the  notes 
were  not  payable  absolutely  as  stated  there- 
in, but  if  a  certain  event  transpired  before 
their  maturity,  they  were  not  to  be  due  at 
all.  The  fact  that  the  agreement  was  con- 
temporaneous with  the  sale  of  the  land,  and 
even  a  part  of  the  same  transaction,  does  not 
change  the  fact  that  the  agreement  was  not 
about  how  the  land  should  be  held,  but 
simply  about  the  cancellation  of  the  notes. 
This  Is  clearly  within  the  prohibition  In 
regard  to  contradicting  written  contracts  by 
parol.  2  Pomeroy's  Eq.  Jur.  p.  824,  |  868; 
Couch  V.  Woodruff,  68  Ala.  406;  Green  v. 
Gas^,  70  Ala.  417. 

It  Is  allied  that  complainant  was  sued 
on  said  notes  and  paid  them  without  making 
any  defense  or  seeking  to  enjoin  their  col- 
.  lectloo.  We  cannot  see  upon  what  principle 
of  equity  the  court  of  chancery  can  now  fix 
a  mortgage  upon  the  lands  to  reimburse  the 
complainant  The  complainant  prays  for  the 
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spedflc  po^onnance  of  the  contract  (which 
contract  he  does  not  state).  If  It  refers  to 
the  mortage,  then  Is  no  all^tlon  showing 
a  mortgage;  If  to  the  agreement  regarding 
the  notes,  that  was  simply  to  deliver  them 
up,  canceled,  and  they  have  been  paid  and 
canceled.  As  a  bill  for  spedflc  performance 
the  bill  does  not  show  that  there  la  any 
contract  In  existence  which  can  be  apeclflc- 
ally  enforced.  There  are  no  allegations  In 
the  bill  showing  that  the  defendants  were 
made  trustees  as  to  the  rents  and  profits, 
or  that  the  property  was  In  any  event  to  be 
made  subject  to  the  claim  of  the  complain- 
ant, so  that  the  demiirrers  to  that  aspect 
of  the  bill  were  also  properly  sustained. 

In  the  view  we  take  of  the  case  It  Is  un- 
necessary further  to  consider  the  causes  of 
demurrer. 

The  decree  of  the  court  Is  affirmed. 

HARALSON*  DOWDELL.  and  DBN80N, 
JJ.,  concur. 


MBBGHANT8'  lAOLBDBl  MAT.  BANK  OF 
ST.  LOUIS.  MO.,  T.  TROY 
OROOSBY  CO. 
(Suprane  Court  of  Alabama.  Nor.  38,  1906.) 
1.  OoiTSTS— Decisions  or  Fedeeai,  Coubt»~ 

AUTHOalTT. 

A  state  coart  is  bound  by  the  coiurtrnction 
placed  by  the  federal  Supreme  Court  on  a 
federal  statute. 

[Ed.  Note.— For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Courts,  S  332.] 

SL  Banks  —  Matiorai.  Banks  —  Actions 

AOAINST— JUBISDICTION. 

Under  Rev.  St.  U.  S.  8  5242  [U.  S.  Oomp. 
St.  1901,  p.  3517],  providing  that  no  attachment 
shall  be  Issued  against  a  national  bank  or  its 
property  before  final  Judgment  in  any  suit  in 
any  state  court,  a  state  court  has  no  Jurisdic- 
tioD  of  an  attachniait  against  a  national  bank 
before  final  judgment,  even  by  consent  of  the 
parties  or  by  waiver  of  the  want  of  it 

[Ed.  Note. — ^For  cases  In  point,  see  voL  6. 
Cent.  Dig.  Banks  and  Banking.  $  106S.] 

Appeal  from  drcalt  Ooort,  Pike  County; 
H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  attachment  by  fbe  Troy  Orooery 
Company  against  the  Merchants'  Laclede  Na- 
tional Bank  of  St  Louis,  Mo.,  brought  before 
final  Judgment  From  a  Judgment  refusing 
to  dissolve  the  attacihment,  defendant  ap- 
peals. Reversed. 

L.  D.  Gardner  and  A.  0.  Worthy,  for  ap- 
pellant Foster,  Samford  *  Carrol,  for  ap- 
pellee. 

HARALSON.  J.  Section  5242.  Rev.  St  U. 
S.  [U.  S.  Comp.  St  1801,  p.  8517],  among 
other  things  provides:  "No  attachment  In- 
junction or  execution,  shall  be  Issued  against 
such  asfiodation  (national  banks)  or  Its 
property  before  final  Judgment  In  any  suit 
action  or  proceeding.  In  anjr  gtatt,  coniitgr 
or  munldpal  coart** 


Whatever  opinion  a  state  court  might  en- 
tertain as  to  a  correct  construction  of  this 
provision  of  the  statute  of  the  United  States, 
is  Immaterial,  since  these  courts  are  bound 
by  the  construction  placed  upon  the  act  by 
the  Supreme  Court  of  the  United  States. 
That  court,  In  the  case  of  Pacific  N.  Bank 
v.  Milter.  124  U.  S.  721,  8  Sup.  Gt  718. 
31  L.  Ed.  567,  has  plainly  and  pointed!}' 
construed  the  act  to  be  "a  prohibition  upon 
ail  attachments  against  national  banka  under 
the  authority  of  the  state  courts." 

Chief  Justice  Walte.  delivering  the  opinion 
for  the  court  says:  "It  stands  now,  as  It 
did  originally,  as  the  permanent  law  of  the 
land,  that  attachments  shall  not  Issue  from 
state  courts  against  national  banks,  and 
writes  Into  all  state  attachment  laws  an 
exception  In  favor  of  national  banks.  Since 
the  act  of  1873  all  the  attachment  laws  of 
the  state  must  be  read  as  If  tbey  ctmtaln  a 
provision  In  ezpreae  terms  that  they  were 
not  to  apply  to  suits  against  a  natfoual  bank. 
*  *  *  In  our  opinion  the  ect  of  tbe  act 
of  Coi^jeas  la  to  deny  the  state  remedy 
altogetha  so  far  as  suits  agalnat  national 
banks  are  concerned,  and  In  this  way  it 
operates  as  well  on  the  courts  of  the  United 
States  as  <m  those  of  the  states.  Altiioiigh 
the  provision  was  evidently  made  to  secure 
equality  among  the  general  creditors  In  tbe 
division  of  tbe  proceeds  of  tbe  property  of 
an  Inaolrent  bank.  Its  operation  la  by  no 
means  confined  to  cases  of  actual  or  contem- 
plated InsolToncy.  The  remedy  la  taken 
away  sitogieQat  and  cannot  be  used  under 
any  circumstances." 

So  It  la  beld,  that  the  state  oonrta  are 
without  Jurisdiction  to  mtertaln  such  a  case. 
Jurisdiction  cannot  be  confttred  eroi  by 
ccmssnt  of  Uie  parties,  and  tbe  want  of  it 
cannot  be  waived  by  any  adJudlcatloDK  In 
elttier  case  tbe  Jud^nent  of  the  court  would 
be  a  nullity  and  the  attachment  set  aside 
and  declared  Karthans  r.  N,  O.  A  St 

L.  By.  (Ala.)  87  South.  288;  Bosenhelm 
Beat  Estate  Go.  S.  N.  Bank  (Tenn.  Cb. 
Apg.)  46  S.  W.  1026;  Gamer  v.  S.  N.  Bank 
(O.  C.)  66  WeA.  869;  ff  Cyc.  600^  and  antborl- 
ties  there  cited. 

We  have  been  referred  to  the  case  of  Nor- 
tlfl  M.  N.  Bank,  SO  lit.  App.  54,  which  bolds 
that  this  prohibition  of  tbe  federal  statute 
against  the  Issuance  of  the  attecbment  in 
a  state  court  against  a  natlMial  bank  before 
final  Judgment  is  a  personal  privily  which 
may  be  waived  by  appearance  of  the  defend- 
ant. But  it  is  contrary  to  the  wel^t  of 
authority,  and  cannot  be  followed. 

The  court  erred  In  refusing  to  dissolve 
the  attachment  Tbe  grounds  stated  in  tbe 
motion  therefor  were  admitted  on  its  Mai 
to  be  true.  It  is  nnneceasary  to  consider 
any  other  question  raised  in  tbe  record. 

Reversed  and  remanded. 

DOWDELU  ANDBBSONp  and  DBN80N. 
jj^  concur. 
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BIBUINGHAM  BT..  LIGHT  ft  POWBB 

00.  T.  T.  H.  8PBN0EB  ft  CO. 
(SnpTeme  Gout  of  Alabama.  Nor.  2B.  1905.) 

COBPCAATIOna— TBZSPAB8— WlLl.FUI.NEB8. 

Ad  action  against  a  conmration  for  wan- 
tonly and  recUes^y  injnring  plaintitTs  proper^ 
can  be  snstained  only  by  evidence  of  a  willfiu 
or  wanton  act  of  the  corporation  Itwlf. 

[Ed.  Note. — For  caaea  in  point,  aea  to],  12, 
Cent.  Dig.  Corporations,  S  1901] 

Aiipeal  from  Ct^  Court  of  Blimlngbam; 
Charles  W.  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  T.  H.  Spencer  ft  Oo.  against 
the  Birmingham  Railway,  Light  ft  Power 
Company  for  killing  plaintiff's  mule  and 
injuring  Its  wagon.  Judgment  for  plain- 
tiff.   Defendant  appeals.  Beversed. 

Plaintiff  asked  following  charge:  "If  the 
Jury  belleTe  from  the  evidence  that  the  de- 
fendant was  guilty  of  wanton  or  Intentional 
iDjnry.  or  acted  with  such  disregard  of  the 
rights  of  the  plaintiff  as  to  amount  to  wan- 
ton or  intentional  Injury,  yon  will  find  for 
tbe  plaintiff."  This  charge  was  given. 

Defendants  requested  the  following  charge, 
which  was  refused:  "If  you  believe  the  evi- 
dence In  this  case,  the  plaintiff  cannot  recov- 
er under  the  second  connt  In  tbe  complaint.'* 

TUlmon,  Grubb,  Bradley  ft  Morrow,  for 
appellant  E.  N.  Hamil  and  Cunningham 

Hickman,  for  appellee. 

DOWDBLL,  J.  Tbe  motion  for  a  con- 
thmance  was  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  we  fall  to 
see  that  In  the  exercise  ot  this  discretion  In 
refusing  to  grant  the  motl<m  there  wu  any 
abnse  It  There  was  cortalnly  a  want 
of  diligence  shown  on  the  part  of  the  de- 
fendant In  not  having  bad  Its  witness  snth 
pamaed. 

The  second  connt  of  the  complaint  was  In 
trespass  against  tbe  defendant  ft>r  wantonly 
and  recklessly  Injuring  pliUntlfTs  mnle  and 
wagon.  There  was  no  evidence  whatever 
of  any  wlUfnl  <a  wantm  act  by  the  defend- 
ant corporation  against  the  idalntlff's  prop- 
erty, and  the  written  charge  given  at  the  re- 
quest of  the  plaintiff  should  have  been  re- 
fused, and  the  sixth  cha^  requested  by  the 
defendant  should  have  been  ^v»i,  on  the 
authority  of  the  following  cases;  Cltr  De- 
livery Go.  v.  Henry,  189  Ala.  161.  84  South. 
889;  Birmingham  Son.  I^.  Co.  t.  Gunn 
(Ala.)  37  South.  328;  Sou.  By.  Co.  t.  Tanc7 
(Ala.)  87  South.  841;  Central  B.  B.  Oi.  v. 
Freeman  (Ala.)  87  South.  387. 

The  question  of  whether  the  def«idant*8 
employs  was  guilty  of  negligence  that  proxl- 
matdy  caused  the  Injury,  on  the  evidence 
In  the  case,  was  one  properly  left  to  the  de- 
termination of  the  Jury. 

For  the  errors  pointed  oat,  the  Judgment 
must  be  rerersed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HABALSON,  SIMPSON,  and  DDN80N, 
JJ.,  Goncnr. 


(JCBPHSIY  ft  MUNDT  et  at  T.  TBRBBILL 
at  al. 

(Sn^eme  Court  ol  Mlaalaslppl.  Dec  4,  1906.) 

IltJVHCTXON  — BUJXI^-SOOPB— PuaOHS  LI- 
ABLE. 

Wbere  certain  labor  unioiu  ordered  a  strike 
against  complainants,  and  they  sued  for  an  in- 
junction preventing  Interference  with  tbeli 
boalness,  but  the  suit  was  Instituted  against 
defendants  as  individuBls,  and  all  the  memberg 
of  the  anfona  were  not  Joined,  and  It  was  no( 
allied  that  defendants  Jointly  conspired  or 
combined  to  commit  the  treapaasss  ana  Injaries 
complained  of.  It  was  proper  for  the  chanceliw 
to  deal  with  each  defenwmt  as  an  indivldnal 
and  decide  on  the  testimony  relating  directly 
to  faim. 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty;  W.  P.  S.  Ventress,  Chancellor. 

Suit  by  Cnrphey  ft  Mundy  and  others 
against  Alex  Terrell  and  others  for  an  in- 
JunctloD  restraining  defendants  from  int^ 
ferlng  with  the  labor  and  business  of  com- 
plainants. From  a  decree  dissolving  the  in- 
junction as  to  some  of  defendants,  plalntitFa 
aK>aaI.  Affirmed, 

McLanrln,  Annlstead  ft  Brien.  tor  Kjfpei- 
lanta.  Henry  ft  Scndder,  for  appellees. 

TBULT,  J.  Appellants,  complainants  be- 
low, are  contractors  and  builders.  Appellees 
are  carpenters  and  members  of  certain  labor 
nnions  which  had  wdered  a  strike  against 
appellants  because  of  their  refusal  to  employ 
only  union  labor.  AppeHants*  bill  of  conh 
plaint  averred  that  certain  named  posons, 
who  were  made  defendants,  had  interfered 
with  their  business,  trespassed  on  their  prop- 
erty, and  Intimidated  their  employfti,  » 
tiiat  It  was  impossible  for  them  to  ivocure 
labor  or  saUafactorlly,  without  undue  delay, 
prosecute  to  completion  their  building  con- 
tracts. An  Injunction  was  asked  to  prohibit 
and  prevent  all  interference  with  tiielr  prop- 
erty, labw,  or  busineBa.  But  the  suit  was  In- 
stituted against  the  nomeroua  defendante  as 
Individuals.  All  the  members  of  the  labw 
unions  wen  not  Joined  in  tbe  bill  ct  com- 
plaint, nor  wwe  the  persons  made  defendants 
proceeded  against  as  m«nbers  of  any  labor 
nnltm  or  other  organisation.  It  Is  not  aw- 
red  that  the  defendante  Jointly  conspired  or 
mutually  combined  to  commit  the  trespasses 
and  Injuries,  the  perpetration  or  repetition  oi 
which  was  enjoined  by  the  writ  issued  upon 
the  filing  of  the  bill.  The  labor  unions,  as  or- 
ganizations, were  not  made  parties  to  the 
proceeding,  nor  was  any  process  asked  or 
issued  against  them. 

Under  such  state  of  case,  in  the  absence  of 
a  spedflc  charge  of  conspiracy,  tbe  chancel- 
lor rightiy  dealt  with  each  of  tbe  parties  de- 
fendant as  an  Individual,  and  decided  upon 
the  merits  of  the  case  against  each  defendant 
upon  the  testimony  relating  dlrectiy  to  him. 
A  careful  inq>ection  of  Ibe  record  falls  to  sat- 
isfy us  of  the  Incorrectness  of  tbe  conclusion 
of  the  diancellor  in  dissolving  the  injunction 
against  certain  of  tbe  defendants.  The  in- 
Junction  was  retained  against  all  thoae 
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staowD  by,  the  record  to  have  actoalty  and 
Tlolently  committed  a  trespass  upon  the'prop- 
ertj  or  rights  of  the  appellants,  or  who  per- 
sonally attonpted  to  Intimidate  their  non- 
union employes.  This  Is  as  far  as  the  law 
warranted  the  chancellor  In  going.  Surely 
the  most  advanced  advocate  of  "government 
by  Injunction"  could  not  ask  that  a  private 
IndlTldnal  be  enjoined,  from  the  exerdae  of 
his  constitutional  privilege  of  freedom  of  ac- 
tion and  speech,  when  his  conduct  does  not 
amount  to  a  violation  of  the  law  or  an  In- 
vasion of  the  rights  of  others.  Had  the  bill 
of  complaint  sought  to  restrain  the  labor 
unions  of  Vlcksbiu'g  as  organizations,  or 
charged  a  conspiracy  among  all  the  associat- 
ed members  or  the  Individuals  made  defend- 
ant, and  this  averment  supported  by  proof, 
an  entirely  different  question  would  have 
been  presented.  Dealing  with  the  case  made 
by  the  pleadings  and  proof,  the  testimony  for 
the  appellants  does  not  overcome  the  pre- 
sumption of  correctness  which  attaches  to  the 
decision  of  tlie  chancellor. 
The  decree  la  affirmed. 


ROBERTSON   v.  STATE. 
(Supreme  Court  of  Mississippi.  Dec  4,  1905.) 
Bail  —  Fobteitubb  or  Bono  —  Judquent 

A0AIK8T  SUIUETIXB— Sons  FaOIAS. 
Code  180%  I  1B96,  provides  that.  If  defend- 
ant in  a  criminal  case  falls  to  comply  with  bis 
bond,  the  court  may  enter  judgment  nisi  on  the 
bond  against  the  obligor  and  bis  aaretiea,  and 
thereupon  a  scire  facias  may  iBsne  "returnable 
to  the  next  term  <rf  coart  as  In  other  cases," 
and  further  provides  Uiat  upon  return  of  serv- 
ice judgment  may  be  made  absolute,  unless 
there  is  sufficient  showing  to  the  contrary. 
Section  8417  requires  a  summons  in  actions  in 
the  drcuit  court  to  be  made  returnable  on  the 
first  day  of  the  term  and  to  be  executed  five 
days  before  the  return  day  thereof.  Held,  that 
where  a  scire  facias  on  a  forfeited  appearance 
l>ond  was  made  returnable  on  October  19th, 
tfaat  being  the  Srst  day  of  the  term  of  the  cir- 
cuit court,  and  was  not  served  on  the  sureties 
until  October  20th,  a  final  jud«aent  rendered 
against  the  snrstles  on  October  Z2d  was  errone- 
ous. 

Appeal  from  Olrcult  Oourt»  Carroll  County; 
W.  P.  Stevens,  Judge. 

Proceedings  on  an  appearance  bond  by  the 
state  against  John  Robertson,  surety.  From 
a  final  judgment  against  the  mrety,  he  ap- 
peals. Reversed. 

Suggestion  of  enor  overruled. 

McClnrg,  Gardner  &  Whltting^,  fbr  ap- 
pellant J.  N.  Flowers,  Asst  Atty.  Geo., 
for  the  State. 

TRULY,  J.  The  record  shows  that  Judg- 
ment nisi  was  entered  against  the  princi- 
pal and  sureties  In  the  forfeited  recogni- 
zance on  the  2lBt  day  of  April,  1903;  that 
scire  facias  was  In  due  time  issued  thereon 
returnable  on  October  19,  1903.  the  first  day 
of  the  next  term  of  the  drcutt  court;  that  the 
same  was  served  personally  on  the  sureties, 
the  principal  not  being  found,  and,  accord- 
ing to  the  sheriff's  return  Indorsed  thereon. 


was  executed  on  October  20,  1908,  the  seconA 
day  of  the  court  and  the  day  after  the  re- 
turn  day  stated  in  the  writ  Subsequently, 
on  the  22d  of  October,  1903,  Judgment  flnal 
waa  rendered  against  the  snretlea.  Tlie- 
granting  of  tiie  Judgment  final  was  manifest- 
ly erroneous,  the  process  not  having  been 
served  In  time  tor  the  cause  to  be  beard 
during  that  term.  Secttona  189^  3417,  Code 
1892. 

The  case  Is  reversed,  the  Judgment  flnat 
vacated,  and  the  writ  dlsmtosed. 


SOUTHERN  RT.  CO.  v.  MURRT. 

(Supreme  Court  of  Mississippi.   Nov.  20,  1005.)- 

Raiiaoads— KiLLjifa  Stock— NsouanNCT — 
Btidincb. 

Where,  In  an  action  against  a  railroad 
company  for  killing  certain  stock  on  the  track, 
plaintifrs  case  rested  solely  on  the  statutory 
presumption  of  negligence  arising  on  mere  proof 
of  the  accident^  and  the  testimony  of  delwd- 
ant's  engineer,  concludvely  showiug  that  the 
accident  was  unavoidable,  was  neither  disputed 
nor  unreasonable  in  itself,  defendant  was  en- 
titled to  a  peremptory  Instruction  in  its  favor. 

[Ed.  Note. — For  cases  Id  point,  see  vol.  41,. 
Cent  Dig.  Railroads,  H  1627,  1629.] 

Appeal  from  Circuit  Court,  lAud^rdale 
County ;  R.  F.  Cochran,  Judge. 

Action  by  R.  L.  Slurry  against  the  South- 
em  Railway  Company  for  killing  certain 
cattle.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed, 

Suggestion  of  error  overruled  December 
9. 1905. 

Fewtil,  Bozeman  it  Fewell,  for  aK>^l&nt. 
F.  v.  Brahan,  for  appellee. 

TRULY,  3.  As  disclosed  by  this  record,^ 
appellee's  case  rests  solely  upon  the  statutory 
presumption  of  negligence  which  arises  upon 
mere  proof  of  the  killing  of  stock  by  a  run- 
ning train.  One  witness,  it  Is  true,  stated 
that  he  was  an  ^ewitness  to  the  killing,  but 
the  circumstances  attendant  upon  the  ac- 
cident as  detailed  by  him  contained  no  state- 
ment of  fact  warranting  the  jury  In  finding 
that  any  of  the  operatives  in  ctiarge  of  the 
train  was  guilty  of  negllgenca  From  his 
statement  it  does  not  appear  how  far  the  en- 
gineer or  fireman  did  or  could  have  seen  the 
stock,  how  far  distant  the  train  was  when 
the  cows  which  were  killed  came  on  the- 
track,  or  that  it  was  possible  to  have  avoided 
the  killing  after  the  cattle  did  come  on  the 
tra(^.  In  this  state  of  case,  the  oiglneer 
in  ctiarge  testified  to  a  state  of  facts  wbtcb^ 
if.  true,  proved  conclusively  that  the  acci- 
dent was  unavoidable.  His  story  being  rea- 
sonable in  itself,  and  there  b^ng  nottiiog  In. 
the  testimony  of  the  other  witnesses  to  con- 
tradict or  discredit  it  appellant  was  entitled 
to  have  it  accepted  as  ^ue.  Hence,  under 
the  well-understood  and  firmly  established 
rule,  the  peremptory  charge  in  favor  of  the 
defendant  railway  company  should  bare  been 
given. 

Reversed  and  remanded. 
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GULF  ft  a  I.  R.  00.  T.  BLOCKMAN. 
(Supreme  Conrt  of  MiuiBS^pl.  Dec  4,  1905.) 

liAsrsB  AHO  Sebtuit— SravANT'i  Ivtma»~ 

Aoaamm. 
Const.  1890,  I  193,  xives  everr  employ6  of 
a  railroad  company  a  riglit  of  action  for  an  in- 
jur resaiting  from  the  negligence  of  an;  per- 
son having  tbe  right  to  control  the  injured 
party,  and  provides  that  knowledge  by  any  em- 
ploye of  the  unsafe  character  of  any  machinery 
or  appliances  shall  be  no  defense  to  an  action 
for  an  injury  caused  thereby.  A  locomotlTo 
broke  down  during  a  run,  and  the  engineer, 
in  order  to  repair  it,  directed  the  fireman,  who 
was  tmder  tne  engineer's  control,  to  hold  a 
lantern  while  the  engineer  drove  a  file  into  a 
valve  key  hole.  Splintera  flew  from  the  file 
vuik  time  the  engineer  strach  it,  and  one  of 
diem  entered  the  fireman's  eye.  Held;  that  the 
Injury  was  an  accidental  one,  and  the  railroad 
was  not  liable,  either  at  common  law  or  under 
the  Constitution. 

(Bd.  Notew— -For  cases  In  poinL  see  vol.  84, 
Cent  Dig.  Master  and  Serraut,  Si  168,  283.] 

Appeal  from  Circuit  Oomt,  Hinds  County ; 
D.  M.  MlUer.  Judge. 

Salt  Charles  Blockman  against  the 
Onlf  ft  Ship  Island  Railroad  Company. 
From  a  Jnd^ent  in  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

McWillie  ft  Thompson  and  Bowers  ft  Ne- 
ville for  ai^lant  Rickets  ft  Feyton  and 
Green  ft  Green,  fbr  appellee. 

CAIiHOON,  J.  Without  giving  any  consid- 
eration whatever  to  the  testimony  introduced 
on  behalf  of  defendant  In  the  court  below,  we 
find  that  presented  on  behalf  of  plaintiff,  at 
its  strongeet,  to  be  this:  Plaintiff  was  the 
fireman  of  a  locomotive  of  defendant,  which, 
on  a  run  at  night,  ceased  to  work,  stepped, 
and  would  go  no  further.  The  engineer  on 
examination  found  that  the  trouble  arose 
from  the  fact  that  a  valve  key  had  worked 
jut  and  was  lost  Thereupon  the  engineer, 
who  was  the  agent  or  officer  of  the  railway 
company  snp^or  to  plaintiff,  with  the  right 
to  control  and  direct  his  services,  had  him  to 
pnll  the  reverse  lever  back  so  as  to  disclose  the 
point  of  difficulty,  and  then  had  hlxn  to  get 
on  the  engine  and  bring  a  file,  which  he  pro- 
posed to  Butwtltnte  for  the  valve  key,  and 
then  to  hold  a  lantern  while  he  drove  the  file 
Into  the  hole  designed  for  the  valve  key. 
While  the  engineer  was  hitting  the  file  with 
bis  hammer  **pretty  hard  to  drive  It  in  there," 
the  file  being  very  brittle,  pieces  flew  from  it 
and  one  of  the  splinters  struck  plaintiff  in  the 
eye,  resulting  In  Its  becoming  blind,  as  will 
probably  be  the  case  with  the  other  eye 
through  sympathy.  Two  or  three  blows  were 
9tmdc  with  the  hammer  before  plaintiff  was 
hit  He  saw  splinters  fly  from  the  first,  and 
could  have  turned  his  head,  "if  I  knew  it  was 
going  to  hit  me."  He  says,  also,  in  answer 
to  a  question  whether  It  Is  not  the  fact  that 
be  did  not  think  there  was  danger  until  he  got 


bit,  "I  knew  the  file  would  tweak  when  yoo 
would  go  to  beating  on  It"  Blsewbere  he 
says,  "Every  lick  he  hit  It,  there  was  some- 
thing flew  trom  it,"  and  that  this  was  appa^ 
ent  to  the  engineer,  who  never  told  him  to 
get  ont  of  the  way.  Th»  file  served  as  a 
snbstltnte  for  the  valve  key,  and  the  train 
went  on  to  Its  destination. 

The  efftet  of  this  accident  on  the  appellee 
Is  very  d^lorable  indeed,  but  wheUier  ap- 
p<dlant  Is  liable  for  damages  1b  a  questlain  of 
law  and  not  of  aymimtliy.  AU  mm  are  snb- 
Ject  to  such  chances  of  hurt^  bnt  compensa- 
tion may  be  had  only  where  the  hurt  Is  be- 
cnse  of  some  breach  of  duty.  At  common 
law  there  could  be  no  recovery  In  this  case 
on  the  facta,  and  it  cannot  be  sustained  now 
unless  because  of  B<»ne  of  the  provisions  of 
section  198  of  the  Constitution  of  1890: 
By  no  fair  construction,  however  strained, 
can  we  refer  the  facts  here,  under  the  com- 
mon law  or  the  Constitution,  to  the  daes  of 
defOctive  or  unsafe  character  or  condition  of 
**machinery.  ways,  or  applianoes"  by  any 
rational  Intraidment  Neither  can  we  find 
that  n^llgence,  as  understood  In  the  law, 
or  ordinary  perception  of  facts  by  the  public, 
can  be  properly  Imputed  to  the  engineer  by 
this  record.  The  event  here  was  extremely 
Improbable,  not  to  be  foreseen  or  provided 
against  by  the  appellant,  however  prudent 
Liability  could  not  reasonably  be  held  to 
have  been  incurred  by  the  en^^eer  himself. 
The  engine  was  made  useless  by  the  casualty 
of  the  loss  of  the  valve  key.  Immediate  sub- 
stitute for  it  was  absolutely  demanded  by 
the  reqnlremente  of  travel  and  commerce. 
It  was  necessary  to  the  interest  of  defendant 
and  of  the  public  at  large  that  the  engine 
should  be  put  In  8ha[>e  to  go.  In  Uils  emer- 
gency the  engineer  did  what  any  sfflislble 
man  would  have  done.  He  got  the  best  sub- 
stitute he  could  have  gotten — ^the  flie — and 
drove  it  In.  He  himself  Incurred  whatever 
danger  there  was  In  it,  he  could  not  have 
foreseen  there  was  any  In  It,  the  danger 
Itself  was  not  apparent  and  belongs  to  the 
realm  of  mere  poeslblllty  or  conjecture,  and 
even  this  could  have  been  easily  avoided  by 
plaintiff  by  merely  turning  hie  head  when  he 
first  observed  the  splinters  fiy  from  the  file. 
This  case  belongs  in  the  category  of  accident 
pure  and  simple,  and  the  damage  might 
occur  at  any  time  to  anybody  In  making  a 
fire,  cutting  a  tree,  or  driving  a  nail  by  an- 
other. State  V.  Bedier  (Del.  O.  ft  T.)  88  Atl. 
178;  Alexander  v.  Bailey,  70  Tenn.  (?  Lea) 
636;  Aurora  v.  Grimes,  13  111.  685;  Osborne 
V.  Van  Dyke,  113  Iowa,  557,  85  N.  W.  784, 
64  L.  R.  A.  367 ;  Ralford  v.  Wilmington,  130 
N.  O.  597,  41  S.  HJ.  806;  Wendall  v.  Chicago 
(Mo.  App.)  76  S.  W.  689;  Words  ft  Phrases, 
vol.  1,  pp.  64,  66. 

The  peremptory  Instruction  should  have 
be«a  given. 

Reversed  and  remanded. 


Digitized  by  Google 


480 


89  80UTHBBN  RBPOBTEB. 


<Fla. 


TUCKER  et  al.  t.  BUTTBRWBGK  et  ol. 

(SiQireme  Court  of  Florida.  Nov.  7,  190S.) 
'Covenants— Wasbanty  of  Titlb— Considbe- 

ATION. 

Id  a  salt  brotight  bj  the  grantees  in  a  deed 
to  land  a^aliut  the  four  mntors  therein  for 
tireach  of  a  warranty  of  toe  title  therein  con- 
tained, two  of  such  srantora  and  co-warrantors 
pleaded  that  no  consideration  for  their  war- 
ranty had  moved  to  them  perribnally,  bat  that 
a  good  Gonddera.ti<m  bad  passed  to  one  of  their 
co-warrantora  for  such  warranty.  Beld,  that 
such  plea  was  inconsistent  and  repugnant,  and 
.  bad  OD  demurrer ;  that  the  consideration  ad- 
mitted bj  the  plea  to  have  moved  to  one  of  the 
co-warranton  In  the  deed  was  suffldoit  to  soiH 
port  the  warranty  of  all  the  other  co-war- 
rantors. 
(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Httiuui- 
■do  County;  W.  &  Bullock,  Judge. 

Action  by  Otto  C  Butterweck  and  Liule 
ButtCTweck  against  William  P.  Tntker  and 
-others.  Judgment  for  plalntlffa,  and  detendp 
ants  bring  error.  Affirmed. 

Geo.  C.  Martin,  for  piaintitTs  In  error. 
T.  S.  Coogler  ft  Son,  for  defendants  In  error. 

FEB  CURIAM.  This  was  an  action  In 
the  circuit  court  in  and  for  Hernando  coun- 
ty, by  Otto  C.  Butterweck  and  Lizzie  Butter* 
week  against  William  P.  Tocker,  Burton  B. 
Bailey,  E.  MacKenzIe.  and  Eliza  B.  Mac* 
Kenzie.  upon  a  covenant  of  warranty  con- 
tained in  a  deed  executed  by  the  defendants 
to  Otto  O.  Butterweck  for  certain  lands 
situated  in  Hernando  county.  The  deed  con- 
tained the  following  covenant  of  warranty: 
"And  the  said  parties  of  the  first  part  do 
hereby  bind  themselves  and  their  heirs,  exec- 
utors, and  administrators  to  warrant  and 
forever  defend  the  title  to  said  premises 
unto  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  against  the  said 
parties  of  the  first  part  and  their  heirs, 
«xecutors,  and  administrators,  and  against 
all  persons  whomsoever  lawfully  or  equl< 
tably  claiming  or  to  claim  the  same." 

The  consideration  expressed  In  the  deed 
was  $280. 

The  breach  alleged  was  that  plaintiffs 
went  into  possession  of  the  land  under  this 
deed,  and  that  one  Daniel  A.  Flnlayson  In- 
stituted an  action  of  ejectment  against  them 
In  the  circuit  court  in  and  for  Hernando 
county,  and  therein  recovered  said  lands 
from  them  on  an  older  and  better  title,  and 
that  the  Supreme  Court  on  an  appeal  taken 
In  said  cause  affirmed  the  Judgment  of  the 
lower  court,  thereby  ousting  the  plaintiffs 
out  of  possession  of  the  aforesaid  premises 
and  still  lawfully  holding  them  out  of  the 
same.  The  damages  were  laid  at  $1,000. 
The  trial  resulted  In  a  Judgment  for  the 
plaintiffs,  from  which  the  defendants  have 
sued  out  writ  of  error  here. 

On  the  11th  day  of  April,  1904,  by  leave 
of  the  court,  the  defendants  W.  P.  Tucker 
and  Edward  B.  MacEensle      their  attorn^ 


filed  an  amended  plea  to  the  declaration  as 
follows:  "That  the  alleged  deed  containing 
the  covenants  sued  on  was  executed  In  the 
adjustment  of  an  hidebtsdness  due  by  B.  B. 
Bailey  to  the  said  plaintiff  O.  C.  Butterweck 
as  attorney  In  a  case  wherein  James  O. 
Outhrie  was  plaintiff  and  the  same  B.  B. 
Ball^  and  W.  J.  Ballcy  wore  defendants: 
and  the  said  deed  was  «zecnted  at  the  re> 
quest  and  for  the  acconunodaHon  of  the  said 
Bntterwecka,  and  the  defendants  received 
no  compensation,  which  fact  was  known 
to  the  sold  plalntlffa  at  0ie  date  (tf  its  exe- 
cution." 

The  action  of  the  trial  conrt  in  snstaln- 
Ing  ft  demurrer  to  this  plea  is  assigned  as 
error.  The  avwments  of  this  plea  an  ia- 
c^mslstent  snd  repugnant  While  the  plea 
alleges  that  the  deed  was  executed  without 
any  consideration  to  the  defendants  Tucker 
and  MacK«iEle,  other  facts  are  alleged 
which  show  that  there  was  consideration. 
On  the  averments  of  the  plea  that  the  deed 
was  executed  In  the  adjustment  of  an  in- 
debtedness due  to  Butterweck  by  B.  B. 
Bailey,  one  of  tiie  grantors  In  the  deed,  s 
valuable  consideration  passed  to  the  defend- 
ants Tucker  and  MacKenzIe  fiir  the  war- 
ranty ot  ttumselres  and  Ballegr,  and  It  Is 
of  no  consequence  that  Twiker  and  Mac- 
Kensle  received  nothing  personally  In  that 
behalf.  Bamett  t.  Hughey,  54  Ark.  195, 
15  S.  W.  464;  Sterling  v.  Peet;  14  Conn. 
246;  Bloom  v.  Wolfe,  BO  Iowa,  286;  1  Page 
on  Contracts,  i  276. 

Tliere  b^ng  no  error  in  the  ruling  ot  the 
court  sustaining  ttie  draanrrer  to  tills  amend- 
ed plea,  the  judgment  is  affirmed,  at  the 
cost  of  the  plalntilfB  In  enw. 

TATLOB,  HOOSEB,  OOGEBBLL,  and 
WHITFIBIU),  JJ.,  concur. 

8HA0KLBFOBD,  a  J„  and  PABKBXZiU 
J.*  disqnallfled. 


LOUISVILLE  &  N.  R.  CO.  v.  BOARD  OP 
PUBLIC  INSTRUCTION  FOB  JACK- 
SON COUNTY, 

(Supreme  Court  of  Florida,  Division  A.  Oct. 
81,  1905.) 

1.  Taxatior  —  AssEssmiT  —  PsocnDxno  to 

Set  a  s  1  o  k 

A  proceeding  under  section  15^  Rev.  St 
1892,  to  have  an  assessment  declared  not  law- 
fully made,  will  not  reach  irr^folarities  in  pub- 
UshinE  notices  preliminary  to  aUling  an  ele(^on 
for  BUDdistrict  school  tax. 

2.  Same— DxnifiTion. 

The  summary  nature  of  the  proceeding  un- 
der seeti<n  154%  Rev.  St  18^  to  have  de- 
clared an  assessment  not  lawfully  mode,  re- 
Quires  a  narrow  definition  of  "ttssesamcnt.** 
The  word  defined. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jackson  County; 
O.  B.  Parkhlll.  Judge. 
Petition  by  the  LoulsrlUe  ft  NashTiUe  BoU- 
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road  CompanT  against  the  board  of  public 
instrnction  for  Jackson  conntr  to  set  atide 
an  assessment  A  demurrer  to  the  second 
amended  petition  was  sustained,  and  peti- 
tioner brings  error.  Affirmed. 

BenJ.  S.  Uddon  and  W.  B.  B.  Smith,  for 
plaintiff  in  error.  Wm.  R  Farl«7,  for  de- 
fendant In  error. 

COCKBELL,  J.  A  petition  was  filed  nnder 
section  1542,  Rev.  St.  1892,  to  have  declared 
not  lawfully  made  an  assessment  npon  a 
portion  of  the  petitioner's  railroad  in  a  des- 
ignated division  of  Jackson  county,  by  rea- 
son of  a  levy  of  a  three  mill  special  school 
tax  Imposed  by  the  State  UomptroUer.  The 
attack  npon  the  assessment  is  confined  whol- 
ly to  alleged  Irregularities  In  publishing  the 
notices  preliminary  to  the  calling  of  an  elec- 
tion to  decide  whether  the  district  would  im- 
pose the  tax,  and  to  select  trustcM,  should 
the  tax  be  carried.  A  demurrer  to  the  sec- 
ond amended  petition  Interposed  by  the  Jadc- 
wm  county  board  of  public  Instruction  was 
snstalned.  and,  the  petitioner  declining  to 
amend  further,  the  petition  was  dismissed. 

There  were  many  grounds,  te<dinlcal  and 
■nbatantial,  named  In  the  demurrer,  on  which 
the  action  of  the  court  In  snstalnlng  the  de- 
mnrx«r  might  well  be  placed ;  but  we  prefer 
planting  an  affirmance  squarely  npon  the  In- 
adequacy of  the  statutory  remec^  pursued 
to  reach  the  alleged  defect 

In  JacksonCounty  v.  Tbomton,  44  Fla.  SIO, 
8S  South.  291,  where  the  statute  la  set  ont 
in  full,  we  called  attention  to  the  summary 
nature  of  the  statute,  with  no  provision  for 
parties,  the  limited  power  conferred  upon  the 
circuit  Judge,  and  that  Its  scope  should  not 
be  broad.  "It  Is  a  remedy  allowed  by  tha 
state  In  favor  of  persons  and  bodies  cor- 
porate to  have  annulled  an  assessment  of 
inroperty  In  proceedings  to  collect  revenue  for 
goremmental  pnrposes  on  account  of  Illegal- 
ity In  matters  of  law  connected  with  the  as- 
sessment," and  does  not  embrace  the  sub- 
ject of  "valuationB."  That  case  followed. 
In  Its  limitations  upon  the  act,  the  early  con- 
struction placed  thereon  In  Shear  r.  Oounty 
Oommlasloners  of  Columbia  Ooonty,  14  Fla. 
140.  Keeping  In  mind,  then,  tiie  narrow 
scope  of  the  statnte,  we  are  called  npon  to 
define  the  word  "assessment"  therein  used. 
"Talnatton,"  as  an  incident  to  the  term,  has 
been  ellmbiated  by  onr  dedskms^  and  It 
seems  to  ns  there  is  nothing  left  but  the 
clerical  act  of  extending  in  the  anessment 
rolls  the  name  of  the  party  assessed,  the 
deaeriptlon  of  the  property,  the  value  as 
flxed  by  the  pn^er  tribunal,  the  mlllage  for 
TarioH  purposes,  and  the  total  amoont  of 
tile  tax.  Fw  mistakes  In  these  clerical  du- 
ties the  drenit  Judge  Is  made  a  reviewing 
officer,  wttfa  power  merely  to  "declare  the 
asseramoit  not  lawfally  made."  As  instance 
whore  the  atatote  may  operate,  we  may  dte 
the  mimnming  of  the  owner,  misdescription 
8980^-81 


of  the  land,  duplicate  listing  of  the  same 
land,  or  an  arithmetical  mistake  In  carry- 
ing out  the  totals. 

The  summary  remedy  provided,  without 
notice  to  any  one  and  withont  power  in  the 
circuit  Judge  to  suspend  action  pending  the 
proceeding  to  test  whether  the  "assessment" 
was  lawfully  made,  will  not  be  extended  to  a 
proceeding  with  a  scope  as  broad  or  broad- 
er than  a  formal  bill  In  equity  and  a  quo 
warranto  combined. 

Judgment  affirmed. 

SHACKI/EFORD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR  and  HOOKHB,       concur  In  the 

opinion. 

PABKHHiL^  dlsqoalifled. 


Bx  parte  ALVAREZ. 

(Supreme  Court  of  Florida,  Division  B.  Oct 

24,  1905i) 

1.  PaBDOR— GOHFLIAnOE  WITH  OOHDITIOnS. 

The  law  Is  settled  tiiat,  where  a  criminal 
accepts  a  pardon,  be  acc^ts  It  subject  to  all  its 
valid  conditions  and  limitations,  and  wQI  be  held 
bound  to  a  compliance  therewith. 

[Ed.  Note.— For  cases  in  point  sas  voL  87, 
Cent  Dig.  Pardon,  H  28^  29.1 

2.  Sau— FnunxunT  or  Comditxohs— Br- 

FECT. 

Where  a  conditional  pardon  baa  been  grant- 
ed and  accepted,  and  the  convict  has  fulfilled 
the  conditions  thereof,  the  effect  of  the  pa^ 
don  becomes  the  same  as  thouipi  it  were  by  its 
terms  full  and  abe<date. 
8.  Sahb— RBTooATion^-TnoE  or  llumfo. 

Before  delivery  and  acceptance  a  pardon 
may  be  revoked  by  the  officer  or  body  granting 
it;  bat.  If  the  pardon  is  not  void  in  its  incep- 
tion, it  cannot  be  revoked  for  any  cause  after 
its  delivery  and  accq>tance  are  eomj^ete,  tat 
then  it  has  passed  beytnd  the  control  of  the  at- 
fleer  or  body  who  granted  It  and  becomes  a 
valid  and  operative  act  of  the  benefits  of  wtiich 
its  recipient  can  be  deprived  only  in  some  ap- 
propriate legal  proceeding. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  37, 
Cent  Dig.  Pardon,  (  23.] 

4.  Sa»— TiozlATioN  or  OoKDmONS. 

Where  a  prisoner  has  accepted  a  condition- 
al pardon  and  has  been  released  from  imprison- 
ment by  virtae  therec^  but  has  violated  or 
i  failed  to  perform  the  cmditlons,  or  any  of 
I  than,  the  pardon  in  case  of  a  c(»idition  pre- 
I  cedent  does  not  take  effect  and  In  case  of  a 
I  condition  subsequent  becomes  void,  and  the 
'  criminal  may  thereupon  be  rearrested  and  com- 

Gilled  to  undergo  the  ponishment  imposed  by 
B  original  sentence,  or  as  much  thereof  as  aa 
had  not  suffered  at  the  time  of  his  release. 

[Bd.  Note. — For  cases  In  point,  see  vtd.  87, 
Cent  Dig.  Pardon.  H  80,  31.] 

6.  Saite— Stifuutions. 

StHnedmes  conditional  pardons  expressly 
provide  that  upon  violation  of  the  condition  the 
offender  sball  be  liable  to  summary  arrest  ana 
recommitment  for  the  unexpired  portion  of  his 
original  sentence.  Such  stvnlations,  npon  ac- 
e^tance  of  the  pardon,  become  binding  up<m 
the  convict  and  authorue  his  rearrest  and  re- 
commitment npon  the  terms  Imposed,  and  av- 
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thorize  sach  arrest  and  recommitment  in  the 
manner  and  by  or  throurii  the  official  anthoritjr 
aa  atliralated  in  tbt  para<m. 

6.  Saub— BiuoB  or  Oohditiorb— RiooiaaT- 

MKNT. 

Where  a  conrtct  has  been  released  under 
a  conditional  pardon,  his  reaireat  and  recommit- 
ment to  hia  OTigliul  aentenoa  cannot  be  had  np- 
on  the  mere  order  of  the  Qoremor  or  b<Mird  of 
pardons  alone,  anleas  each  coarse  Is  provided 
by  statute  or  by  the  express  terms  of  the 
pardon.  The  convict,  in  the  abamce  of  a  stat- 
nta  or  of  vxpxeaB  provisiona  In  the  pardon  to 
the  cMitrary.  la  entitled  to  a  bearlne  before 
some  conrt  of  general  criminal  jorisdiction  in 
order  that  he  may  show  that  he  has  performed 
the  condition  of  the  pardon,  or  that  he  has  a 
le^  excose  for  not  having  done  so,  or  that  he 
Is  not  the  same  person  who  waa  convicted ;  and 
<m  snch  a  hearing  the  coort  may.  In  its  dis- 
cretion, take  the  verdict  of  a  jary  as  to  the 
facts  Involved.  Bat  the  criminal  is  not  en- 
titled to  a  inry  trial  as  a  matter  of  right,  ex- 
cept upon  tibe  qnestion  whether  he  is  the  eame 
person  who  was  convicted,  fiuch  proceeding 
and  Inqoiry  ts  nreferably  to  be  bad  before  the 
<»>art  that  origioally  tried  and  convicted  the 
criminal,  bat  may  propnly  be  had  before  any 
conrt  of  the  state  of  general  criminal  Jarlsdlo- 
tion. 

[Bd.  Note. — For  cases  In  poln^  see  toL  87, 

Cent.  Dig.  Pardon,  |  81.] 

7.  SAMK— PBOCEDUSE  BT  iNDICTMEnT. 

In  the  absence  of  a  statute,  and  unless  tbe 
act  constltoting  the  violation  of  a  condition  In 
a  pardon  is  In  Itself  a  criminal  offense,  the 
violation  of  the  condition  is  not  ground  for  a 
prosecution  by  indictment. 

8.  SaUB— PBDCEDCmB. 

The  proceedlt^  to  test  tbe  question  wheth- 
er or  not  there  has  been  a  violation  of  or  non- 
compliance with  the  condition  or  conditions  of 
a  pardon  Is  purely  Informal.  The  established 
practice  at  the  common  law  and  In  the  Ameri- 
can  states.  In  the  absence  of  statutory  regn- 
lation  and  In  the  absfflice  from  the  pardon  it- 
self of  express  stipulations  for  that  purpose. 
Is  for  some  court  of  general  criminal  iurisdie- 
tlon,  upon  having  Its  attention  called,  by  af- 
fidavit or  otherwise,  to  the  fact  that  a  pardoned 
convict  has  violated  or  failed  to  comply  with 
the  conditions  of  his  pardon,  to  Issue  a  rule, 
reciting  the  original  judgment  of  conviction  and 
sentence,  the  pardon  and  its  conditions,  and  the 
allied  violation  of  or  noncompliance  with  the 
condition  or  conditions  thCTeot,  and  requiring 
the  sheriff  to  arrest  the  convict  and  bring  him 
before  tbe  coart,  to  show  cause.  If  any  he  can, 
why  the  original  sentence  Imposed  upon  him 
ehoald  not  be  executed.  A  copj  of  such  rule 
sboold-be  served  upon  tbe  convict  at  the  time 
of  his  arrest.  When  brought  before  the  court 
upon  such  rule,  If  the  prisoner  denies  that  he 
is  the  same  person  who  was  convicted,  sen- 
tenced, and  pardoned,  he  is  entitled  to  have  a 
jury  summarily  Impaneled  to  try  such  Issue ; 
bat,  if  his  identity  is  not  denied,  all  the  other 
facts  and  Issues  can  be  heard  and  tried  by  the 
judge  alone,  unless  the  judge,  solely  within  his 
discretion,  shall  see  proper,  for  his  own  satl^ 
faction,  to  submit  the  facts  to  a  Jair  for  de- 
termination. If  it  be  found  apon  sadi  investl- 
cation  that  there  has  not  been  a  violation  of  or 
noncompliance  with  the  condition  or  condldons 
of  tbe  pardon,  or  If  the  convict  shall  show  to 
the  satisfaction  of  the  court  some  valid  reason 
or  excuse  for  waA  violation  or  noncompliance, 
be  should  be  discharged  from  eastody;  bnt  If 
the  violation  of  or  noncompliance  with  the  con- 
dition or  conditions  of  the  pardon  he  estab- 
lished to  the  satisfaction  of  the  court,  withoQt 
any  legal  reason  or  excuse  therefor,  the  con- 
vict should  be  remanded  to  custody  and  order- 
ed to  have  the  original  sentence  imposed  apon 
him  dnly  executed,  or  so  mocb  thereof  as  has 
not  been  already  suffered  hj  bim.  Such  In- 


Siiry  and  proceedings  may  j^wperly  be  had  on 
e  trial  of  a  habeas  corpus  proceeding  In- 
Btitated  by  the  convict  Unisdf  to  teat  the  va- 
lidity of  his  arrest  and  detentioa  hr  the  iheriff 
for  an  allied  violation  of  the  oonoitiMU  of  bJa 
pardon. 

(Syllabas  by  tbe  Court) 

Error  to  Circuit  Court  Bradford  Oonnty; 
B.  M.  Call.  Judge. 

Application  by  Edward  Alvarez  for  writ  of 
habeas  corpus.  From  an  order  denying  a 
motion  to  quash  the  return  of  the  aherlff, 
plaintiff  brings  error.  BeTersed. 

The  plaintiff  In  error,  Edward  Alvares,  waa 
convicted  at  the  spring  term.  1890,  of  tbe 
drcult  court  for  Bradford  county  of  tbe 
crime  of  murd^  in  the  second  degree,  and 
sentenced  to  life  Imprisonment  in  the  peni- 
tentiary, and  upon  such  sentence  was  so  im- 
prisoned until  the  6th  day  of  April,  A.  D. 
1904,  when  he  was  released  from  custody 
vpoa  tbe  following,  conditional  pardon  grant* 
ed  htm  by  the  state  board  of  pard<Hu: 

**Whereas,  at  a  meeting  this  day  held  at  the 
Oaidtol  at  the  dtr  ot  TaHahaBsee,  at  whldi 
wwe  preaeot  Hla  Breellancy  W.  8.  Jcnnlnga, 
Qoremw  of  uld  itate,  A.  O.  Ooom,  Comp- 
troller, B.  B-  HcUn,  GouunlBBlonv  of  Agrl- 
cnltDre.  who  under  the  OmstltDtlaD  oi  said 
state  have  tall  iKnrar  to  remit  Hbm  and  for- 
ftftmes,  commute  punishments,  and  grant 
pardons  after  conviction.  It  was  detnmlned 
that  the  Edward  Alrares  who  was  convicted 
at  the  flpring  term  of  tbe  dicolt  oonrt  <tf 
Bradford  county,  Fla.,  A.  D.  1899;  of  the 
crime  of  murder  In  the  aeomd  degree,  and 
sentenced  ther^dr  to  the  state  prison  for  the 
period  of  bis  natural  llf^  should  now,  upon 
tbe  reccHnmendatlon  of  a  veiy  strong  petition, 
be  granted  a  condlthmal  pazdmi  upon  the 
condlUmu  that  he  hCTeaftqr  lead  a  sober, 
peaceaUe^  and  law-abiding  Ufa,  Calling  In 
which  the  shttlff  of  any  county  Is  to  rearrest 
him  and  retom  him  to  the  state  prison  to 
ccmqilete  the  sentence  so  imposed.  There- 
fM-e,  be  It  known,  that  tbe  said  Bdward 
Alvares  Is  her^  granted  a  condltlcHial  par- 
don upon  tbe  stipulated  conditions  mwtUned 
and  enumerated  herein. 

"In  testlm<»y  whereof  we  bava^  at  the 
Oiydtol  at  Tallahassee,  hereunto  set  our 
hands  this  sixth  day  of  Apra  A.  D.  1904. 
"[Signed]  W.  EL  Jennlnn  Govemw. 

A.  GL  Oroom,  ComptroUer. 

"[Sean 

"B.  B.  M^Lln,  CommteslQner 
ot  Agrlcalture^" 

He  remained  at  large  by  virtue  of  the  pro- 
visions of  said  conditional  pardon  until  on  or 
about  the  17th  day  of  June,  A.  D.  1905,  when 
be  was  arrested  by  the  sheriff  of  Bradford 
county  and  confined  in  the  jail  of  said  county 
under  and  by  virtue  of  tbe  followliv  wder  of 
the  state  board  of  pardons,  made  on  tbe  16tb 
day  of  June,  A,  D.  1906: 

"Whereas,  at  a  meeting  held  this  day  at  the 
Capitol  at  tbe  city  of  Tallahassee,  at  which 
were  present  Bis  Bxcelleacj  M.  B.  Broward, 

Digitized  by  GooQle 


Fla.) 


BX  PABTS 


AL7ABBZ. 


483 


Governor  of  Florida,  H.  Clay  Crawford,  Sec- 
retary of  State,  A.  0.  Groom,  Comptroller, 
B.  B.  McLln,  CommlBsioner  of  Agriculture, 
W.  H.  BUIb,  Attorney  General  of  Mid  state, 
having  foil  power  to  remit  flnea  and  for- 
feltaree,  eommnte  pnnlshmaitfl,  and  grant 
imrdona  after  conviction,  it  was  made  to 
appear  that  Bdward  Alvarez,  who  was  con- 
victed at  the  spring  term  of  the  drcnlt  court, 
A.  D.  1890,  held  in  and  for  Bradford  comity, 
Florida,  of  the  crime  of  murder  In  the  second 
d^ee,  and  sentraiced  tiierefor  to  the  state 
penitentiary  for  the  full  term  and  period  of 
bis  natural  life,  and  who  was  later,  to  wit,  on 
tbe  6th  day  of  April,  1904,  by  the  board  of 
pardons  of  the  state  of  Florida  granted  a 
conditional  pardon  from  said  seateoce  on  ac> 
count  of  good  behavior,  said  pard<m  being 
conditional  upon  the  said  Ddward  Alvares 
leading,  after  the  granting  of  the  same,  a 
sober,  peaceable  and  law-abiding  life,  falling 
In  which  any  iheriCF  was  authorized  and 
directed  to  rearrest  the  said  Edward  Alvarez 
and  retain  him  to  the  state  prison  to  com- 
plete  the  remainder  of  sold  sentence ;  and  it 
now  appearing  that  the  said  Edward  Alvares 
has  not  kept  and  observed  the  conditions  and 
obligations  of  the  said  conditional  pardon  as 
above  granted  him,  but  tliat  he  has  been 
charged  with  the  crime  of  continuous  drunk- 
enness, disorderly  conduct  a  menace  to 
society,  etc,  in  said  state:  It  Is  now,  thwe- 
fore,  ordered  that  the  conditional  pardon 
heretofore  granted  to  the  said  Edward 
Alvares  be^  and  tbe  same  Is  hereby,  revoked 
and  of  no  effect;  and  it  Is  further  ordered 
that  any  sheriff  of  any  county  of  the  stste  of 
Florida  be  and  the  same  is  hereby  ordered 
and  directed  forthwith  to  rearrest  the  said 
Edward  Alvarez  and  deliver  him  to  the  ageat 
of  the  state  prison,  to  complete  tlie  remainder 
of  said  sentence." 

The  plaintiff  in  error  upon  bis  arrest  ap- 
plied  by  petition  for  the  writ  of  habeas  corpus 
to  the  judge  of  the  circuit  court  In  and  for 
Bradford  county.  In  tbe  Eighth  Judicial 
dicnit;  but  tbB  Judge  of  that  circuit  upon  the 
presentation  of  the  petition  recused  himself, 
certifying  that  he  was  disqualified  to  bear 
and  determine  the  cause  by  reason  of  having 
been  of  counsel  for  the  petitioner  on  his 
defoue  for  the  crime  of  which  be  was  con- 
victed, whereupon  the  petition  for  the  writ 
was  presented  to  the  Judge  of  the  Fourth 
Judicial  circuit,  who  granted  the  writ  of 
habeas  corpus  as  prayed.  The  petition  for 
the  writ  of  habeas  corpus  set  up  tbe  forgoing 
facts  in  substance,  and  alleged,  further,  that 
the  last-quoted  order  made  by  the  board  of 
pardons,  revoking  tbe  formerly  granted  con- 
ditional pardon,  was  made  and  passed  with- 
out any  notice  to  the  petitioner,  and  wlttout 
allowing  him  to  be  heard,  either  in  poaoit^y 
counsel,  or  otherwise. 

The  sheriff  made  return  to  the  writ  of 
habeas  corpus  therein,  setting  up  the  convic- 
acta,  sentence,  conditional  pardon,  and  the 
snbse«uent  ordor  of  the  board  of  pardons  re- 


vising the  conditional  pardim  and  ordering 
the  arrest  of  the  said  Alvarez,  and  made  aald 
Judgment  and  sentence,  conditional  pardon, 
and  order  revoking  same  exhibits  to  his  re- 
turn, and  alleged  that  he  held  and  detained 
the  said  Alvarez  by  virtue  of  the  aald  Judg- 
ment and  ordm  aforesaid. 

The  petitioner  moved  to  quash  the  return 
of  the  sheriff  and  to  be  discharged  from 
custody  upon  the  following  grounds: 

**(!)  The  said  return  does  not  show  any 
lawful  reason  for  the  rearrest  of  this  peti- 
tioner, nor  does  It  set  up  any  lawful  reasons 
for  Imprisoning  petition^:,  nor  does  it  set 
out  any  lawfol  reasons  for  the  restraining 
this  peUtlonw  of  bis  liberty. 

"(^  The  pardMi  which  was  granted  this 
petitioner  Imposes  a  sidMoqurat  condition  to 
be  performed  by  this  petitioner,  and  whether 
or  not  this  petitioner  has  performed  or  vio- 
lated swdi  condition  Is  a  question  which  the 
board  of  pardxms  of  the  state  of  Florida  has 
no  Jurisdiction  to  determine. 

*^8)  The  said  return  does  not  show  that  pe- 
tltloaw  was  given  or  had  any  notice  of  the  time 
or  place  of  the  hearing  of  the  diarges  against 
him  as  set  out  In  the  order  of  the  board  of 
pardons  revising  petitioner's  conditional  par- 
dcm.  nor  dose  it  show  that  petitionar  was 
furnished  with  a  cc^  of  the  diarges  against 
him,  or  that  he  had  any  knowledge  of  the 
duurges  against  him  at  the  time  the  pardon 
was  revoked. 

"(^  The  said  return  does  not  show  any 
constitutional  or  lawful  right  or  autbOTity  In 
tibe  board  of  pardons  of  tbe  state  of  Florida 
for  revoking  the  pardon  granted  this  peti- 
tioner, nor  does  it  show  any  ctmstltutlonal  or 
lawful  right  or  auttiorify  In  the  said  board 
for  ordering  the  rearrest  of  tbls  petitioner, 
nor  tar  ordering  tbe  return  of  this  petitioner 
to  the  state  prison. 

**(S>  The  said  board  of  pardons  bad  no  con- 
stltnttwul  or  lawful  rl^t  or  authority  te 
vmakA  this  petitioner's  conditional  pardon, 
mnr  to  wder  the  rearrest  ot  this  petltimier, 
DOT  to  order  the  return  of  ttds  p^tloner  to 
tte  states  inlson." 

Upon  tbe  hearing  of  this  motion  tiie  Judge 
of  the  Fourth  Judicial  circuit  made  an  order 
denying  said  motion  and  remanding  tbe  petl- 
ttonor  to  the  custedy  of  the  shoiff  of  Brad- 
ford county. 

The  iwtitloner  was  thereupon  allowed  a 
writ  of  error,  and  tber^y  brings  the  case 
ben  for  review,  and  assigns  as  error  the 
order  denying  bis  motion  to  quash  the  return 
of  the  sheriff  and  remanding  him  to  custody. 

Long  &  Fielding,  for  plaintiff  in  error.  W. 
H.  Ellis.  Atty.  Oen.,  BenJ.  P.  Calhoun.  State 
Atty.,  and  D.  M.  Gomto.  for  the  State. 

TAYLOR,  J.  (after  stating  the  facts). 
This  cause  being  one  ot  first  Impression 
In  this  court,  snd  Involving  as  it  does  the  law 
governing  the  effect  of  a  conditional  pardon 
and  Ite  acc^tance  1^  tbe  convlcU  and  of  a 
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rlfldatlon  <a  !ta  conditions,  and  the  proper 
procedure  upon  a  violation  thereof,  we  have 
gim  it  exhauatlTe  comdderatton,  and  And 
the  law  on  the  anhject  ao  concisely  and  ac- 
corately  stated  at  page  59S  et  aeq^  yd.  2^ 
Am.  ft  Bng.  Ency.  of  Law  ^  Ed.),  that  we 
cannot  do  better  than  to  quote  what  ia  there 
said  as  beii^  the  law : 

"It  is  aettled  law  that,  where  a  criminal 
acc^ts  a  pardon,  he  accepts  it  subject  to  all 
Its  valid  conditlcHia  and  limitations,  and  will 
be  held  bonnd  to  a  compliance  tberewlttL" 

"Where  a  conditioDal  pardon  has  been 
granted  and  accepted,  and  the  convict  has 
fulfilled  the  conditions  thereof,  the  eOCect  ot 
the  pardon  becomes  the  same  as  though  It 
were  by  Its  terms  fall  and  absoluta'' 

"Before  delivery  and  accqttance  a  pardim 
may  be  revoked  by  the  officer  or  body  grant- 
ing it;  but,  if  the  pardon  is  not  void  in  lt> 
Inception,  It  cannot  be  revoked  for  any  cause 
after  its  delivery  and  acceptance  are  cnn- 
plete,  tcx  then  It  haa  passed  beyond  the  con- 
trol of  the  <^Geir  or  body  who  granted  it,  and 
becomes  a  valid  and  <q>»ative  act,  of  the 
besieflta  of  whidi  its  rec^ilent  can  be  de- 
prived only  In  some  ivpiOPitote  legal  pro- 
ceeding,** 

"Where  a  prisoner  has  accqited  a  con- 
ditional pardon,  and  haa  been  released  from 
imprisonment  hr  virtue  thwe<tf,  but  lias  vio- 
lated or  failed  to  perform  the  condition  (con- 
ditions, or  any  of  th«n),  the  pardon  in  case 
of  a  condition  precedent  does  not  take  effect, 
and  In  case  of  a  condition  subeequait  beamies 
void,  and  the  criminal  may  thereupon  be  re- 
arrested and  compelled  to  undergo  the  pun- 
ishment imposed  by  his  original  sentence^  or 
as  much  thereof  as  he  bad  not  aoffered  at  the 
time  of  his  releaae." 

"8<»iietinie0  emuUtional  pardons  expressly 
provide  that  upon  vlolati<m  of  the  condition 
the  off^der  ahall  be  liable  to  summary  ar- 
rest and  recommltmoit  for  the  unexpired 
portion  ct  his  original  soitenoe.  Such  stip- 
ulations, upon  acceptance  of  the  pardon,  be- 
come bindbig  upon  the  convict  and  authcav 
lae  his  rearrest  and  recommitment  upon  the 
terms  imposed,"  and,  we  will  add,  authorize 
such  arrest  and  recCHumltment  in  flie  manner 
and  by  or  through  tbe  official  authority  aa 
stipulated  in  the  pardon. 

"Where  a  convict  has  bera  released  under 
a  conditional  pardtm,  his  rearrest  and  re- 
commliment  to  his  original  sentence  cannot 
be  had  iqwn  the  mere  order  of  the  Governor 
(or  board  of  pardons)  alone,  unless  snCh  a 
course  is  provided  by  statute  ot  by  the  ex- 
press terms  ot  the  pardon." 

■^e  convict  (In  the  absoice  of  a  statute 
or  of  express  provisions  in  the  pardon  to  the 
cMitrary)  Is  ^titled  to  a  hearing  betwe  some 
court  of  general  criminal  ]nrl8dlctl<m,  in 
order  that  he  may  show  that  be  has  pmrform- 
ed  the  condition  of  the  pardon,  or  that  he  has 
a  legal  excuse  tor  not  having  done  so,  or  that 
he  is  not  the  same  person  who  was  convicted ; 
and  <m  such  a  hearing  the  court  may,  in  Ite 


discretion,  take  the  v^dlct  of  a  lury  as  to  the 
facts  Involved.  But  the  criminal  is  not  en- 
titled to  a  Jury  trial  as  a  matter  of  right,  ex- 
cept upon  the  Question  whether  he  Is  the 
same  person  who  was  convicted." 

Such  proceeding  and  Inquiry  is  preferably 
to  be  had  betore  the  court  that  originally 
tried  and  convicted  the  criminal,  but  may 
properly  be  had  before  any  court  the 
state  of  goieral  criminal  Jurisdiction. 

**tn  tiie  abaence  of  a  statute,  and  unless  the 
act  constituting  tbe  vlolatltm  of  a  condition 
In  a  pardon  is  in  itself  a  criminal  oCToise,  the 
vifdatl<m  (tf  tiie  cmdltlon  is  not  a  ground  for 
a  prosecutlim  by  indictment." 

The  proceeding  to  test  the  question  whether 
not  there  has  been  a  violation  at,  or  non- 
compliance wuib,  the  ocwditlon  w  condltltma 
of  a  pardmi,  is  purely  InformaL  me  eetab- 
liahed  ivactice  at  tbe  common  law  and  In  the 
American  statei.  In  tile  absuce  of  stetntory 
regulation  and  In  the  absence  from  the  par- 
don itself  of  egress  stipulations  for  tiiat 
purpose,  is  fw  some  court  of  genml  criminal 
Jurisdiction,  upon  having  Its  attention  called, 
by  afildavlt  or  ottwwlse,  to  the  fact  that  a 
pardoned  convict  has  violated  m  failed  to 
comply  with  the  condition  or  conditions  of 
his  pardon,  to  issue  a  rule  recitii«  the  origi- 
nal Judgment  of  conviction  and  smtence,  the 
pardon  and  Its  condltltmfl,  and  the  alleged 
violation  ^  or  noncompUaiice  with  tbe  con- 
dition or  condltlmis  thweof,  and  requiring 
the  sberUf  to  arrest  tbe  convict  and  bring 
him  before  the  Court,  to  show  cause,  if  any 
he  can,  why  the  original  eentKice  imposed 
iqmn  blm  should  not  be  executed.  A  copy  of 
mtb  rule  should  be  served  upon  tbe  convict 
at  the  time  of  bis  arrest  When  brought  be- 
fore the  court  upon  snCh  rule,  if  the  prlsuier 
denies  that  he  Is  the  same  perscm  who  was 
convict  sentenced,  and  pardoned,  be  la 
entitled  to  have  a  Jury  summarily  Impaneled 
to  try  such  issue ;  but,  if  tala  Identily  ia  not 
denied,  all  the  oth«  facte  and  Issues  can  be 
heard  and  tried  by  tbe  Judge  alone^  unless 
the  Judge,  solely  within  his  dlscretlao,  shall 
see  proper,  tox  Ms  own  satisfaction,  to  sub- 
mit the  facta  to  a  Jury  for  de^minatlott. 
If  it  be  found  upon  such  investigation  that 
there  has  not  beai  a  violation  of  or  noncom- 
pliance vrith  the  cfmditlon  or  condltiras  of 
the  pardon,  or  If  tbe  convict  ahall  ahow  to 
the  satisfaction  of  the  court  some  valid 
reason  or  excuse  for  suCh  vtolation  or  non- 
compliance, he  should  be  discharged  frun 
custody;  but  it  the  violation  of  or  aoocam- 
ptiance  with  the  conditku  or  ccmdltioBa  of 
the  pardon  be  shown  to  tiie  satlsfacUon  ot 
the  court,  without  any  legal  reason  or  excuse 
therefor,  the  convict  should  be  remanded  to 
<Bi8tody  and  ordered  to  have  tbe  wlgtnal 
sehteuce  Imposed  upm  him  duly  executed, 
or  so  much  thereof  as  has  not  been  already 
suffered  by  him. 

In  tbe  absmce  from  tibe  statutes  of  Flori- 
da of  any  provision  auUiorlcIng  tht  state 
board  of  paidona  tie  aaoortaln  and  d^mnlna 
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whether  or  not  there  has  been  a  violation  of 
or  noncompliance  with  the  condition  or  con- 
ditions of  a  pardon,  and  to  order  the  re- 
arrest of  the  coDTlct  and  the  execution  npon 
him  of  the  original  sentence,  and  In  the  ab- 
sence from  the  pardon  Itself  of  express  stlpn- 
latlons  so  authorizing  such  board,  It  has 
no  authority  to  inquire  Into  or  pass  upon  the 
question  of  a  violation  of  the  condition  or 
conditions  of  such  pardon,  or  to  order  the  re- 
arrest of  the  convict,  or  to  subject  him  to 
the  execution  of  the  original  sentence  im- 
posed, and  the  order  of  the  board  of  pardons 
made  In  this  case  under  the  circumstances 
here,  uudertaklug  to  adjudge  a  violation  of 
the  conditions  of  his  pardon  by  the  plaintiff 
In  error  and  revoking  such  pardon,  and  order- 
ing the  recommitment  of  the  plaintiff  In 
error  in  execution  of  his  original  sentence 
is  a  nullity.  The  return  of  the  slieriCf  to  the 
writ  of  habeas  corpus,  however,  sets  np  and 
exhibits  the  original  sentence  and  the  con- 
ditional pardon,  as  well  as  the  snbsequ^t 
order  of  the  board  of  pardon  revoking  same, 
and  all^^es  that  he,  the  sheriff,  detains  the 
plaintiff  In  error  in  custody  under  and  by 
virtue  of  the  Judgment  and  all  of  such  orders. 
The  conditional  pardon  granted  to  the  plain- 
tiff in  error  in  express  terms  authorizes  any 
sheriff  of  the  state  to  rearrest  him  upon  his 
violating  the  conditions  of  the  pardon.  It 
became  the  duty,  then,  of  the  sheriff  to  arrest 
the  plaintiff  In  error,  upon  its  being  made 
known  to  him  from  any  responsible  source 
that  be  had  violated  or  was  violating  the 
conditions  of  his  pardon,  and  to  detain  him 
in  custody  until  such  alleged  violation  could 
be  Inquired  into  and  determined  In  the  proper 
manner  by  the  proper  authority,  and  to 
bring  such  alleged  violation  promptly  to  the 
attention  of  some  court  of  general  criminal 
Jurisdiction  to  be  disposed  of.  It  having 
been  brought  to  the  attention  of  the  sheriff 
in  this  case  by  the  order  of  the  board  of 
pardons  that  the  plaintiff  In  error  had  violat- 
ed the  conditions  of  his  pardon,  the  sheriff 
acted  wlthlD  his  authority  In  arresting  and 
detaining  him  in  custody,  notwithstanding 
the  fact  that  the  order  of  the  board  of  par- 
dons expressly  ordering  such  arrest  was  of 
Itself  a  nullity,  because  the  terms  and  stipu- 
lations of  the  pardon  Itself,  by  which  the 
plaintiff  In  error  was  completely  bound,  ex- 
pressly authorized  such  arrest  and  detention. 

The  record  before  us  does  not  show  wheth- 
et  or  not  the  Judge  below  in  the  habeas 
corpus  proceedlug  Instituted  any  inquiry  In- 
to the  truth  of  the  alleged  violation  by  the 
plaintiff  in  ^or  of  the  conditions  of  his 
pardon.  Such  Inquiry  could  have  been  done 
and  should  have  been  done,  under  the  dr- 
comstancea  of  the  case,  in  the  habeas  cor- 
pus proceeding ;  and.  Inasmuch  as  the  plain- 
tiff in  error  has  the  right  to  have  such  In- 
quiry made  and  determined  by  the  proper 
autborltyt  the  Judgment  of  the  court  b^ow 
mnat  bo  nraned  and  runandsd.  In  ord« 


that  snch  Inquiry  may  be  properly  made 
and  passed  upon. 

Inasmuch  as  It  appears  from  the  record 
In  the  case  that  the  Juc^e  of  the  circuit 
court  for  Bradford  county, '  in  the  Eighth 
Judicial  circuit,  is  disqualified  to  hear  or 
determine  the  questions  Involved,  by  reason 
of  which  disqualiflcatloD  the  habeas  corpus 
proceedings  from  wliich  this  writ  of  error 
was  taken  were  heard  and  disposed  of  by 
the  Judge  of  the  Fourth  Judicial  circuit.  In 
and  for  Duval  county,  it  is  ordered  that  the 
Judgment  of  the  court  below  In  this  cause  be, 
and  the  same  is  hereby,  reversed,  and  the 
cause  Is  hereby  remanded  to  the  Judge  of 
the  circuit  court  of  the  Fourth  Judicial  dr- 
cait,  with  directions  that  in  such  habeas 
corpus  proceeding  he  shall  make  inquiry 
Into  the  truth  of  the  alleged  violation  by  the 
plaintiff  in  error  of  the  conditions  of  Bis 
pardon  in  the  manner  herein  pointed  out, 
and,  if  such  alleged  violation  of  the  condi- 
tions of  such  pardon  shall  be  therein  es- 
tablished to  his  satisfaction,  that  thai  the 
plaintiff  in  error  be  remanded  to  custody, 
and  that  the  original  sentence  imposed  upon 
him  shall  be  fully  executed ;  but  if  the  alleged 
violations  of  the  conditions  of  such  pardon 
shall  not  be  established,  or  If  there  be  shown 
any  satisfactory  legal  excuse  for  such  vio- 
lation, be  shall  be  discharged  from  further 
custody.  And  it  is  further  ordered  that  the 
plaintiff  In  error  shall  be  detained  In  cus- 
tody or  under  the  conditions  of  his  super- 
sedeas and  appearance  bond  until  such  in- 
quiry can  be  made  and  determined,  and  that 
the  state  attorney  for  the  Eighth  Judicial 
circuit  shall  be  notified  by  the  Judge  of  the 
Fourth  Judicial  circuit  of  the  time  and  place 
when  and  where  he  will  hear  and  determine 
the  matter,  and  that  he  be  given  an  oppor- 
tunity to  produce  witnesses  to  establish,  if 
he  can,  the  truth  of  the  alleged  violation  of 
the  conditions  of  the  pardon,  and  that  the 
plaintiff  in  error  be  accorded  the  like  privi- 
lege of  producing  witnesses  to  refute  mch. 
alleged  violation  if  he  can.  The  cost  of  this 
writ  of  error  proceeding  to  be  taxed  against 
the  county  of  Bradford.  See  the  authorities, 
both  English  and  American,  collated  in  the 
notes  to  volume  24,  Am,  ft  Eng.  Bncy.  Law 
(2d  Ed.)  on  page  095  et  seq. 

HOCEBR  and  PARKHILL.  JJ.,  concur. 

SHACKLEPORD.  O.  J.,  and  COCERELL 
and  WHITFIELD,  JJ.,  ooncnr  In  ttae  opinion. 


LOniSVILLB  ft  N.  B.  GO.  t.  JONES. 
(Supreme  Ooart  of  Florida,  Division  A.  Nov. 
7,  1905.) 

1.  MASTEB  and  SEBViJIT  —  InjTJBT  TO  SbBV- 

xht— BviDxncx. 
In  a  suit  against  a  rallreod  company  to 
recover  damagss  for  the  death  of  an  employ^ 
oansed  by  tbo  negHfsnt  operatloa  of  defend- 
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ant'i  tnUn,  when  tiie  negUgenca  te  tUegad  In 
gMienl  tenns,  and  not  confined  to  any  Bpedfie 
acts  of  negligent  operati(m, '  obJectionB  to  ques- 
tiona  asked  a  witnesB  as  to  a  road  crossing  the 
railroad  track  near  a  cat,  the  scene  of  the  ac- 
cident, and  as  to  whether  or  not  the  engineer 
blew  the  whistle  of  his  locomotlTe  before  he 
entered  the  cut,  are  proi>erl7  orermled. 

2.  BVIDENCB— OPiniOff  EVIDBNCT. 

A  witness  who  saw  a  train  numing  when 
an  aoddent  occurred,  and  who  prior  thereto 
had  seen  other  trains  running,  oould  prc^erly 
be  asked  as  to  the  speed  of  the  train  at  the  time 
of  the  accident. 

[Eld.  Note.— For  cases  in  point,  see  toL  20, 
Oant  Dig.  ETidenoe,  S  2202.f 

&  Dbath— RiGBT  or  AonoN. 

The  right  of  a  minor  sister,  In  tile  aboenoe 
of  a  widow  and  a  minor  child,  to  recover  for 

".egllgence  resulting  in  the  death  of  an  older 
brother,  who  was  also  a  minor,  rests  on  her 
dependence  in  fact  on  such  brother  for  aup- 
port  and  upon  a  reasmiable  expectant  of  the 
continuation  of  support  formerly  Twuntarily 
contributed  by  Uul 

4.  Sams  —  InsTBuoixoNg  —  Piouhxut  In- 

TXBE8T. 

In  a  suit  hj  an  administrator  to  recover 
for  n^llgence  resulting  in  death,  charges  that 
"if  you  believe  that  at  the  time  of  his  death  the 
deceased  bad  a  minor  sister  without  property 
means  whom  he  had  supported  and  that  her 
reasonable  expectancy  was  that  he  would  have 
GMtlnned  such  support,  tlien  she  would  have 
a  right  to  sue  for  the  support  which  she  lost 
by  reason  of  his  death,  sncn  right  of  hers  would 
deprive  this  i^ntitE,  as  administrator,  of  any 
ri^t  to  me.''^and  that  "If,  on  the  other  hand, 
yon  ahould  find  from  the  evidence  tJiat  the  de- 
oeased  had  a  minor  sister  without  property 
means,  and  that  the  deceased,  3.  3^  nad  not 
supported  her*  or,  if  he  had  supported  her,  that 
ehe  nad  no  reasonable  expectancy  that  he  would 
have  continued  such  support,  then  she  would 
not  have  a  right  to  sue,  and  this  plaintiff  woold 
have  a  right  to  bring  this  suit  as  administrator 
of  J.  J.,"  are  proper,  where  there  was  evidence 
that  the  deceased  was  a  minor  liviiw  with  his 
father  as  a  member  of  his  family,  and  had  con- 
tributed regularly  and  substantially  to  the  sup- 
port of  his  minor  sister  and  his  mother. 
B.  Mastkb  ahd  Sbbvxnt— Ihjctt  to  Sibt- 
Amp— PuamcFnoR  of  Nsauaxn cb. 

In  a  suit  to  recover  damagee  fnm  an  em- 
ployer for  the  death  of  an  employd  resulting 
mma  the  negligence  of  another  employe  in  the 
operation  of  a  train.  In  the  operation  of  whlcii 
the  deceased  was  participating,  where  It  is 
riiown  that  the  deceased  was  fiee  frmn  fanlt, 
the  presumption  of  negligence  Is  cast  upon  the 
^fendant  by  the  statute,  and  charges  uiat  "It 
is  not  essential  in  the  first  place  that  the  plain- 
tiff should  affirmatively  prove  that  such  n^ll- 
gence  did  exist,"  and  that  "in  the  absence  of 
evidence  the  presumption  is  that  the  railroad 
company  was  at  faolt,  In  the  absence  of  any 
explanation  as  to  how  the  accident  did  occur 
the  presnmpti<m  Is  that  the  railroad  company 
was  at  fault,  bnt,  If  tha«  Is  evidence  upon  that 

Soint,  then  you  will  determine  from  that  evi- 
ence  whether  or  not  that  presnmptlon  has 
bew  rebutted,"  when  considered  t<«euia-,  could 
not  have  been  harmful  to  the  defendant  under 
the  facts  of  the  case. 
«.  Appkai*— Rbvixw— IitBTBUcnoMa. 

An  assignment  of  error,  based  upon  the  re- 
fusal of  the  court  to  give  an  affirmative  charge 
for  the  d^endanU  <»nnot  be  considered  bete. 
In  the  absence  of  a  statemuit  of  the  testimony 
upm  which  such  requested  charge  Is  predicated. 

7.  ICaniKB  AHD  BBBVARI^InjUBT  TO  SSBV- 
ART. 

In  an  action  to  recover  damages  for  the 
negligent  operation  of  a  train,  resolting  In  the 


death  of  an  ra^loy^  where  there  Is  evidence 
tMding  to  show  n(«:ligence  on  the  part  of  the 
employte  of  defenduit  other  than  tlu  deceased, 
which  caused  the  accident  resulting  in  the  death 
of  the  decease^  no  error  can  be  predicated  upon 
the  refusal  of  the  court  to  give  charges  re- 
quested by  the  defmdant  which  were  framed 
upon  the  theory  that  the  accident  was  caused 
by  the  failure  of  a  third  party  to  keep  an 
-agreonenL  which  the  engineer  of  defendant 
knew,  ana  which  was  invoked  to  relieve  him 
foom  some  of  his  usual  duties. 
8.  Appkal—Rkthw— Evidence. 

Where  there  is  evidence  to  support  the 
verdict,  it  will  not  be  disturbed  by  this  court. 
(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Bscambla  County; 
Charles  B.  Parkhlll,  Judge. 

Action  by  Bdward  Jones  against  the  LoqIb- 
Tille  ft  NaahTllle  Railroad  Company.  Jodff- 
ment  for  plalntUE,  defendant  brings  emx. 
Afflnned. 

Blount  A  Blomit;  tot  plaintUf  in  arror. 
Jna  B.  Jonea,  for  defendant  In  error. 

WHIITIELD,  J.  Edward  Jones,  as  admin- 
istrate of  JMeph  J<aie8,  deceased,  broD^t 
salt  in  tlie  circuit  court  for  Escambia  coun- 
ty against  the  Loalavllle  ft  Nashville  Rail- 
road Company  to  recover  damages  for  the 
deatli  of  the  deceased,  who  received  fatal 
Injuries  while  engaged  as  a  brakeman  in  an 
acddoit  on  defendant's  train.  To  a  jodc- 
ment  In  favor  of  the  plalntUt  a  writ  of  error 
was  taken  from  this  court,  and  the  judg- 
ment was  reversed  because  <tf  mron  in  the 
charges  glren  by  the  court  below,  and  a  new 
trial  was  OTdwed.  See  Louisville  ft  Masb- 
vUle  B.  R.  Co.  V.  Jonea  <Pla.)  S4  SontlL 
246,  where  the  pleadings  are  fully  given. 

At  the  second  trial,  there  being  evidence 
that  the  fatal  accident  occurred  In  "a  cut," 
a  witness  was  asked  the  questlMi:  "Do 
you  know  whether  or  not  tb^  was  a  road 
crossing  the  trade  anywhere  near  that  cut?" 
The  question  was  objected  to,  "because  said 
question  was  impertinent  irrelevant,  and 
inadmissible,  and  no  sufildait  predicate  had 
been  laid,"  and  an  exception  was  taken  by 
the  defendant  to  the  order  of  tiie  court  orer- 
mllng  the  objection.  The  witness  answered, 
"Yea;  there  was."  The  witness  was  also 
asked:  "Do  you  know  whether  or  not  the 
engineer  blew  the  whistle  ot  his  loctunotlve 
before  he  entered  the  cut?"  An  objection  to 
the  question,  on  the  ground  that  it  was  Ir- 
relevant, immaterial,  and  not  Justified  by  tiie 
evidence,  was  overruled,  and  an  exception 
noted.  The  witness  answwed :  "No ;  he  did 
not  blow."  Errors  are  assigned  <hi  these 
questions. 

Tbis  court  on  the  formw  writ  of  error  in 
tUs  case  said :  "The  rule  established  in  tbls 
state  in  n^Ilgence  cases  Is  tliat  it  is  not 
necessary  for  tiie  declaration  to  set  otit  the 
facts  constituting  the  n^llgence ;  bnt  an  al- 
legation of  auffident  acts  causing  the  In- 
Jury,  coupled  with  am  KV&naeat  that  they 
were  negligently  and  carelessly  done,  will  be 
snflldent  And  whwe  tlie  negllg^ica  Is  al- 
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leged  Id  soieral  terms,  and  not  confined  to 
any  apedflc  acts  of  negligence,  any  acta  of 
negligence  contributory  to  the  tnjnrj  may  be 
shown  In  proof."  It  was  held  that  under 
the  allegation  In  the  secmid  count  of  the 
declaration  that  "the  train  was  so  negligent- 
ly ran  and  operated  at  a  fast  and  dangerous 
rate  of  speed,  etc.,  the  general  allegation  of 
negligent  operation  calls  for  further  explana- 
tion to  make  the  negligence  appear,  and  this 
further  explanation  can  be  supplied  in  the 
proofs."  LonisTllle  &  NashTllle  R,  R,  Oo. 
r.  Jones  (Fla.)  84  Sonth.  2M.  The  testimony 
sought  was  for  the  purpose  of  showing  negU- 
gemt  operation  and  the  objectlona  to  the  ques- 
tions were  properly  overruled. 

A  witness  was  asked :  "Do  yon  know  bow 
fast  this  train  was  going  at  the  time  tlils 
accident  took  place?"  The  answer  was :  "It 
was  going  pretty  fast,  about  40  miles  an  hour. 
I  conid  not  tell."  The  defendant  objected  to 
the  question  upon  the  ground  that  the  wit- 
ness had  not  shown  himself  competent  to 
testify  as  to  the  speed  of  the  train,  and 
after  the  question  was  answered  as  above 
the  defendant  moved  to  strike  the  answer. 
Exceptions  were  duly  taken  to  the  orders 
of  the  court  In  overruling  the  objection  to 
the  questloo  and  in  refusing  to  strike  the 
answer,  and  errors  are  assigned  thereon. 

The  witness  saw  the  train  immediately  be- 
fore the  accident,  and  prior  thereto  had 
seen  trains  run.  Therefore  he  ordinarily 
could  have  been  asked  as  to  Its  speed.  The 
question  as  asked,  however,  did  not  call  for 
an  answer  as  to  how  fast  the  train  was  run, 
but  only  whether  or  not  witness  knew  how 
fast  the  train  was  going  at  the  time  the  ac- 
cident took  place.  The  answer  makes  no 
positive  statement  as  to  speed,  except  that 
"it  was  going  pretty  fast."  The  other  part 
of  the  answer — "about  forty  miles  an  hour. 
I  could  not  teir — makes  no  positive  atate- 
maat  as  to  speed,  and  under  the  facts  of 
this  case  cannot  be  said  to  have  injured  the 
defendant,  even  If  It  did  not  appear  that  the 
witness  was  competent  to  testify  on  this 
point 

Error  is  assigned  on  the  giving  of  the  fol- 
lowing diarges :  "If  you  believe  that  at 
the  time  of  his  death  the  deceased  had  a 
minor  sister,  without  property  means,  whom 
be  had  supported,  and  that  her  reasonable 
expectancy  was  that  he  would  have  contin- 
ued such  support,  then  she  would  have  a 
ri^t  to  sue  for  the  support  which  she  lost 
by  reason  of  bis  death,  and  such  right  of 
hav  would  deprive  this  plaintiff,  as  ad- 
ministrator of  Joseph  Jones,  of  any  right 
to  sue."  "If,  on  the  other  hand,  you  should 
find  from  the  evidence  that  the  deceased  bad 
a  minor  sister,  without  property  means,  and 
that  the  deceased,  Joseph  Jones,  had  not 
supported  her,  or,  If  he  had  supported  her, 
that  she  had  no  reasonable  expectancy  that 
he  would  hsre  continued  such  support,  then 
shft  would  not  have  a  right  to  aue,  and  thU 


plaintiff  would  have  a  right  to  bring  this 
suit,  as  administrator  of  Joseph  Jones." 

These  charges  were  predicated  up(Hi  testi- 
mony tending  to  prove  the  following  facts: 
"That  the  plaintiff  was  the  father  of  Joseph 
Jones,  the  deceased,  top  whose  alleged  negli- 
gent killing  by  defendant  the  suit  was 
brought;  that  beside  the  said  deceased,  the 
plaintiff,  at  t^e  time  of  the  death  of  deceased, 
had  a  wife  and  a  girl  11  years  old;  that  the 
plaintiff  was  physically  Infirm,  and  had  been 
for  20  odd  years,  and  at  intervals  was  In- 
capable of  doing  any  work,  and  at  all  times 
unfit  for  hard  manual  labor;  that  plaintiff 
was  not  able  to  give  his  said  daughter  all 
she  needed,  and,  In  order  to  get  deceased  to 
help  bim  raise  the  girl,  plaintiff  bad  given 
ber  to  deceased,  when  she  was  Just  b^lnnlng 
to  walk;  that  ever  since  tiien  the  deceased 
had  contributed  r^ularly  and  substantial- 
ly to  the  support  of  the  child  and  his  mother 
(plaintiff's  wife),  and  sometimes,  when  plain- 
tiff was  sick,  deceased  was  the  sole  and  only 
support  of  the  plaintiff  and  his  said  family; 
that  deceased  earned  between  f  16  and  $40 
per  month ;  that  deceased,  besides  contrib- 
uting money  to  support  the  family  each 
month,  usually  bought  the  clothes  and 
shoes  for  the  said  girl  and  paid  her 
schooling;  that  whenever  deceased's  said  sis- 
ter wanted  anything  she  would  tell  ber 
mother,  who  would  get  them  from  deceased; 
that  deceased  was  unmarried  and  lived  in 
the  same  house  with  plalntUTi  family,  and 
had  done  so  all  his  life." 

In  the  opinion  on  the  f<^mer  writ  of  error 
(Louisville  A:  Nashville  R.  R.  Go.  v.  Jones 
[Fla.]  84  South.  246),  this  court  held  that  the 
right  of  tiie  minor  sister  to  sue  rests  on  her 
dependency  In  fact  upon  her  brother  for 
support  and  upon  a  reasonable  expectancy 
of  a  continuation  of  support  formerly  volun- 
tarily contributed.  That  decision  became  the 
law  of  this  case.  Anderson  r.  Northrop,  44 
Fla.  472.  83  South.  419.  The  charges  com- 
plained of  are  In  accordance  vrith  that  de- 
cision. The  testimony  on  which  the  charges 
were  hypothecated  does  not  state  that  the 
11  year  old  sister  was  dependent  on  the  de- 
ceased  minor  brother  for  support,  but  that 
he  "contributed  regularly  and  substantially 
to  the  support  of  the  child  and  bis  mother 
(plaintiff's  wife)  and  sometimes,  when  plain- 
tiff was  aick,  deceased  was  the  sole  and  only 
support  of  the  plaintiff  and  Ms  said  family," 
eto.  The  deceased  was  a  minor  living  with 
hlB  father  as  a  member  of  his  family,  and  It 
was  within  the  province  of  the  Jury  und^ 
the  pleadings  to  find  from  the  testimony  ad- 
duced whether  the  minor  eist^  was  or  was 
not  in  fact  dependent  on  the  deceased  minor 
brother  for  support,  and  also  whether  or 
not  she  had  a  reasonable  expectancy  of  a 
continuation  of  support  formerly  volunterlly 
contributed  by  him,  and  conseguentiy  the 
charges  cannot  be  said  to  be  erroneous.  What 
la  here  said  dlqpoeea  of  an  assignment  of 
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error  based  on  tbe  refusal  of  the  eomt  to 
give  a  requested  charge  which  waa  not  framed 
In  accwdance  with  the  above  mle. 

The  conrtgaTe  the  following  charges,  which 
were  excepted  to,  and  they  are  aeTerallr  as- 
signed as  errors:  'It  is  not  essential,  in  the 
first  place,  that  the  plalntlfF  sbonld  affirm- 
atlre^  prove  -that  such  negligence  did  exist** 
*1n  the  absence  of  evidence,  tlie  presumption 
Is  that  the  raib^iad.CMDpanr  was  at  fanlt 
In  the  absence  of  any  oplanatlon  as  to  how 
tiie  accident  did  occur,  the  presumption  is 
that  the  railroad  company  was  at  fanlt;  but, 
if  there  is  evidence  upon  that  poini;  then 
yon  will  determine  from  that  evidence  wheth- 
er or  not  that  presumption  has  been  rebut- 
ted." 

The  statute  under  which  this  action  was 
broui^t  provides  tiiat  In  certain  cases  which 
would  liave  "entitled  tiie  party  injured  there- 
by to  maintain  an  action  for  damages  in  re- 
Sfpect  thereof,  then  and  in  ev^  such  case  the 
parson  or  persons  wbo  or  cmporatlon  which 
would  have  been  liable  in  damages,  if  death 
had  not  ensued,  shall  be  liable  to  an  actimi 
for  damages,  notwithstanding  the  death  shall 
tiave  been  caused  under  circumstances  as 
would  make  It  In  law  amount  to  a  felony." 

In  the  case  of  Florida  Cent  &  P.  R.  Go.  v. 
Mooney,  40  Fla.  17,  24  South.  148,  this  court, 
in  construing  our  statute  npon  the  subject, 
approved  the  doctrine  that  "In  suite  by  an 
employd  to  recover  damages  from  his  em- 
ployer for  injuries  alleged  to  have  been  in- 
flicted by  the  negligence  of  another  employ^ 
In  performing  some  act  in  the  mastw's  serv- 
ice, in  the  performance  of  wbl<di  plaintiff 
as  a  co-employd  was  participating,  the  plain- 
tiff must  show  either  that  he  was  free  fiwn 
fanlt  himself,  or  that  there  waa  n^Ellgance 
on  the  part  of  his  oo-employ6;  and  npon  proof 
of  the  fact  that  plalnttfT  in  such  a  case  was 
tree  from  fault,  the  etatatorj  presumptkm 
arose  that  the  servante  of  the  company  were 
at  fault  and  it  thereupon  devolved  upon  the 
company  to  'make  It  appear*  to  the  contrary. 
It,  however,  the  act  by  which  the  employd 
waa  Injured  was  one  being  performed 
other  employes  in  the  master's  business,  but 
in  the  performance  of  which  plalntUI  was  not 
participating,  then  the  presumption  of  neg- 
ligence on  the  part  of  the  agents  of  the  com- 
pany, and  that  plaintiff  was  free  from  t&vlt, 
arose  under  the  stetute,  to  the  same  extent 
as  if  the  plaintiff  was  not  an  employe^ 
and  It  devolved  upon  the  company  to  relieve 
iteelf,  olther  by  showing  that  plaintiff  was 
at  faul^  or  that  its  servante  were  not  negli- 
gent" 


In  the  testimony  on  wUdi  the  diaxgea  as- 
signed as  erTOT  vrare  predicated,  it  was 
stated  by  defmdants  witnesses,  and  not  con- 
tradicted, that  the  deceased  gave  the  signals 
as  required  of  him  Just  before  tlie  acddent 
occurred;  and  there  was  testtrntmy  that  the 
rules  of  the  defudant  company  required  the 
engineer  to  tOow  the  whistle  at  all  road 
crossings  and  sharp  com  era  In  cntt,  that 
there  was  a  road  crossing  near  tiie  cut  that 
the  train  was  going  pretty  fast  when  the  ac- 
cident occurred  In  a  cut,  and  tliat  the  wlilstle 
was  not  blown  before  the  train  entered  the 
cut 

It  ajtpearlng  ttuA  tbe  plalntUt  ga.n  the  no> 
essary  signals,  and  so  was  f^  trmn  fiiult. 
the  statute  Imposed  tlie  iwesnmptlan  at  neg* 
Ugmce  on  the  deCmdant  Flmlda  Gmt  ft 
P.  B.  Ckt.  T.  Mooney,  40  Fla.  17, 24  South.  14& 
The  charges  of  the  court  should  be  considered 
together.  The  EHresnmption  of  negligence 
having  been  cast  upcm  tiie  defendant  1^  th« 
statute  when  the  deceased  was  shown  to 
have  been  free  firom  fault  the  second  para- 
graph of  the  diarges  above  quoted,  in  view 
of  the  facte  of  this  case,  could  not  have  bem 
harmful  to  the  defendant 

The  assignment  of  error  based  npon  tiu  re- 
fusal ot  the  court  to  give  the  cliarge,  "Too 
will  find  for  the  def«idant"  cannot  be  om- 
sldered  as  presented,  l)ecanse  a  statement  of 
the  testimony  vtpon  which  It  is  predicated 
does  not  follow  the  charge  as  it  appears  in 
the  bill  of  excepttcms.'  Atlantic  Ooast  Line 
By.  Oo.  V.  Calhoun  (Fla.)  36  South.  8^ 

As  there  was  evidence  tending  to  ahow  neg> 
llgence  on  the  part  of  tbe  employte  of  the 
defendant  other  than  the  deceased  which 
caused  the  accident  resulting  in  the  death  of 
the  deceased,  no  error  can  be  predicated  up- 
on the  refusal  of  the  court  to  give  diarges 
requested  by  the  defendant  which  were 
framed  upon  the  theory  that  the  acdd^t 
was  caused  by  tbe  failure  of  a  third  party 
to  keep  an  agreement  of  which  the  engineer 
of  defendant  knew,  and  whldi  was  invoked 
to  relieve  lilm  of  aome  of  his  usual  dntlea. 

There  Is  evidence  to  support  Uie  verdict, 
and  under  the  well-settled  rule  It  wtU  not  be 
disturbed  by  this  court 

The  judgment  la  afflrmed. 

SHAOELBUrOBD,  a  J„  and  COOKBBLU 

3^  concur. 

TAYLOR  and  HOCKBB,  JJ.,  concur  In  tbe 
opinion. 

PABKHILL,  J.,  disqualified. 
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TAZOO  &  H.  y.  B.  GO.  T.  WILLIAMS. 
(Supreme  Orart  of  MMasIppL  Dec.  11, 190S.) 

1.  Trial — Ihstbuctions — Cowbtbuction. 

The  court,  in  passing  on  an  objection  to  a 
single  Instruction,  will  cfve  the  words  employed 
therein  their  asual  andcastomarr  significance. 

[E^  Note. — For  cases  In  itolnt,  see  vol.  46. 
Cent  Dig.  Trial,  {  808.] 

2.  APPEAL — iNSTBUCTIOira — HABHIESB  EBBOB. 

Where  It  manifestly  appears  that  the  jury 
were  not  misleact  by  an  instruction,  the  verdict 
will  not  b«  diacnrbed.  though  particular  words 
In  thft  inBtruction  are  open  to  criticism. 

8.  TBIAL — iNSTBUCnONS — CONBTBUCTION, 

Instructions  for  plaintiff  and  defendant 
must  be  considered  together,  and  if,  on  the 
whole,  it  appears  that  the  law  was  fairly  un- 
bodied in  the  initructiona,  the  verdlet  will  be  np- 
held. 

[Ed.  Note.— For  cases  in  point,  see  ToL  46, 
Cent  Dig.  Trial,  H  704,  705-5 

4.  CAKBIi3B  —  IlTJUBTEB  TO  PaSSBNOEB  —  Ao- 
TIOH — I NBTBUCXIONB. 

An  inBtruction,  in  an  action  against  a  car- 
rier for  an  assault  by  its  conductor  on  a  pas- 
neiiger,  which  authortiea  a  verdict  for  the  pas- 
senger on  finding  that  he,  while  pursuing  his 
Journey,  "was  set  upon  by  the  conductor  and 
Insulted  and  violently  handled,  or  was  wrong- 
fully ejected  from  the  train  on  which  he  had  a 
right  to  he"  is  not  open  to  the  objection  that 
it  does  not  charge  that  the  action  of  the  con- 
ductor must  have  been  wrongful  or  unprovoked ; 
the  words  "set  upon"  necessarily  implying  an 
unwarranted  attacic,  and  the  word  "insult"  con- 
veying the  idea  of  affronts  by  profane  or  ob- 
scene words,  and  the  words  •*yIolently  bandied 
Indicating  the  result  of  the  physical  assault 
B.  Appbai^Ebtoppel  to  Aixboe  Bbbob. 

A  party  requesting  instructions  which  con- 
tain words  which  are  inaptly  chosen  cannot 
complain  of  other  Instructions  using  the  same 
words. 

[Ed.  Note.— For  cases  In  point,  we  toL  8, 
Cent  Dig.  Appeal  and  Error,  i  3(502.] 
6.  Damaqeb  —  Ptmrnvi  Dahaoss  —  Ihbtedo- 

TIOHS.  .  _^ 

An  Inatractlon,  in  an  action  against  a 
carrier  for  an  assault  by  its  conductor  on  a 
passenger,  which  authorized  the  jury,  on  finding 
that  the  passenger  was  entitled  to  recover  ac- 
tual damages,  and  on  finding  that  the  conduct 
of  the  conductor  was  malicious,  wanton,  or 
willful,  to  assess  punitive  damages  in  such  sum 
as  thei  might  "see  fit,"  was  not  erroneous,  be- 
cause leaTtog  the  amount  of  punitive  damweB 
solely  within  the  Jury's  discretion. 

Appeal  from  Circuit  Court,  Sharkey  Coun- 
ty; George  Anderaon,  Judge. 

Action  by  Peter  Williams  against  the  Ta- 
Boo  &  MlBslHsippi  Valley  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Mayes  ft  Longstreet,  for  appellant  Mc- 
lAQilii,  Armiatead  ft  Bilen»  for  appellee. 

TRULY,  J.  The  facta  of  thlB  case  as  pre- 
sented by  the  story  of  appellee  are  as  fol- 
lows: Appellee,  having  purchased  a  round- 
trip  ticket  over  appellant's  Une  from  Red- 
wood to  Ticksburg  and  return,  boarded  the 
train  at  the  flratnamed  place.  Shortly  af- 
ter the  train  started,  the  conductor  took  up 
the  going  portion  of  the  ticket,  returning  the 
other  part  to  appellee,  and  giving  him  a  con- 
ductor's slip,  indicating  the  p<dnt  at  which 
8080.-81% 


the  passenger  was  to  disembark.  Subse- 
quently, but  In  a  very  short  while,  the  ap- 
pellee, in  passing  from  one  portion  of  the 
train  into  another,  was  again  accosted 
the  conductor,  who  again  demanded  payment 
of  fare  or  delivery  of  a  ticket  A  protest 
by  the  appellee  that  he  had  already  surren- 
d««d  his  ticket  resulted  in  an  altercation,  in 
which  violent  and  insulting  language  was 
used  by  the  conductor,  and  which  resulted  in 
an  assault  being  committed  by  the  conductor 
upon  appellee,  in  the  course  of  which  ap- 
pellee was  knocked  down  on  the  platform 
between  two  coaches,  his  head  and  face  cut 
and  braised  by  the  metal  ticket  punch  in  the 
hands  of  the  conductor,  and  appellee's  band 
badly  lacerated  and  injured.  This  assault 
continued  until  by  the  interference  of  a 
white  passenger  the  condactor  was  persuad- 
ed to  desist  At  the  next  station  appellee 
was  ejected  by  the  conductor,  who  also 
alighted  from  the  train,  followed  appellee 
a  few  steps,  and  again  assaulted  him  with 
the  same  Implement  Appellee  from  that 
place  walked  to  Vlcksburg,  and  on  the  after- 
noon of  the  same  day  boarded  the  same  train 
on  its  return  trip,  but,  Instead  of  tendering 
the  return  portion  of  his  ticket,  which  he 
still  had  In  bis  possession,  paid  bis  fare  in 
money,  and  received  a  "cash  fare  slip"  from 
the  conductor.  While  on  the  train  on  this 
latter  occaBiou,  the  porter  of  the  colored 
coach  attempted  to  force  appellee  to  sur- 
render the  return  portion  .of  the  ticket,  and 
used  violent  and  Insulting  language  toward 
appellee,  who  was  at  that  time  also  a  passen- 
ger, having  paid  his  lawful  fare  to  his  des- 
tination. Appellee's  narrative  of  the  occur- 
rence was  upon  the  trial  corroborated  by  the 
testimony  of  several  other  witnesses,  and 
was  further  strengthened  by  the  production 
of  the  unused  portion  of  the  ticket,  and  the 
conductor's  slip  and  the  cash  fare  slip  which 
had  been  given  him  by  the  conductor  on  his 
return  trip,  and  his  story  was  accepted  by 
the  Jury  as  true  and  so  acted  on.  On  behalf 
of  tbe  railroad  company  the  only  Important 
testimony  was  that  of  the  conductor.  Ac- 
cording to  that  testimony  the  appellee  him- 
self provoked  the  diflBculty  by  the  wanton 
use  of  grossly  insulting  language,  and  the 
action  of  tbe  conductor  was  simply  to  resent 
the  Insult  and  to  defend  himself  from  threat- 
ened assault  But  many  of  tbe  vital  facts 
detailed  by  appellee  stand  absolutely  un- 
contradicted in  the  record.  There  is  no  dis- 
pute that  he  did  in  fact  deliver  his  ticket, 
and  that  the  conttoverfly  arose  when  the  con- 
ductor through  a  mlsappr^enslon  made  a 
second  demand  for  his  fare.  There  is  no 
denial  that  an  assault  was  committed  by  the 
conductor  ui>on  the  passenger,  and  there 
Is  no  contradiction  of  appellee's  testimony 
that  the  injuries  Inflicted  were  of  the  nature 
and  extent  described:  the  main.  If  not  tbe 
sole,  point  in  dispute  being  as  to  who  was 
the  aggressor  In  the  difficulty,  and  whether 
tbe  ctmdactor'a  coDdoot  was  jnstlflable  or 
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flxcnuble  under  tiie  dreninstaiicea.  On  thlB 
ttD&B  Iflsve  of  controrerted  fact  tbe  Jury 
BfiCQpted  the  8tor7  of  the  appellee,  and 
airarded  blm  damagM  in  the  warn  of  $5,000. 

In  oonaldeilng  this  record  on  appeal,  tbe 
teBtlmony  for  the  appellee  having  received 
the  approval  of  the  jury,  we  accept  their 
findings  ai  condntfve  upon  the  facts  and  as 
settling  i^alnst  anitellant  every  Issne  aris- 
ing from  craifllcQng  testimony.  Viewed  In 
the  llf^t  of  this  mle,  the  record  presents  a 
ease  of  ontrageoos  and  onwarranted  Inva- 
sion of  the  rights  of  a  passenger,  fully  Jus- 
tifying the  Infliction  of  punitory  damages. 
Bfin  a  passenger  conductor,  angered  by  his 
own  mistake  in  collecting  fares,  corses  an 
unoffending  passenger,  assaults  him,  strik- 
ing him  repeatedly  with  a  metal  implement, 
ejects  falm  from  the  train,  and  again  strikes 
the  unresisting  man  after  he  had  alighted 
from  the  train.  If  such  conduct  on  the 
part  1^  tbe  employes  of  common  carriers, 
who  ue  charged  with  the  doty  of  caring  for 
the  comfort,  providing  for  tbe  safety,  and 
watching  over  tbe  welfare  of  tbe  passengers 
Intrusted  to  their  care,  be  allowed  to  go  un* 
punished,  the  traveling  public  would  no  lon- 
ger be  safe;  and  In  such  a  flagrant  case  as 
Is  presented  by  this  record.  In  which  It  ap- 
pears to  US,  from  the  most  careful  inspec- 
tion, that  the  Jury  solved  tbe  disputed  Issue 
of  fact  in  accordance  with  the  great  weight 
of  evidence  we  wdl  not  disturb  the  finding 
OT  reverse  the  case,  unless  It  clearly  appears 
that  some  material  error  of  law  has  been 
committed  on  some  point  vital  to  the  real 
Justice  of  tbe  cause  on  its  merits. 

The  only  two  assignments  of  error  pre- 
sented by  appellant  arise  on  the  Instructions 
granted  tbe  appellee.  Tbe  instructlonB  com- 
plained of  are  the  second  and  third.  The 
third  Instruction  charges  the  Jury  that  if 
they  believe  that  while  the  appellee  was  a 
passenger  pursuing  his  joom^,  be  "was  set 
upon  by  the  conductor  and  Insulted  and  vio- 
lently handled,  or  was  wrongfully  ejected 
from  the  train  upon  which  he  bad  a  right 
to  l>e,"  then  he  was  entitled  to  a  verdict  In 
his  favor.  The  specific  objection  urged  to 
this  instruction  is  that  it  does  not  charge 
that  the  action  of  the  conductor  must  have 
been  wrongful  or  unprovoked.  The  argu- 
ment is  that,  even  if  It  were  true  that  appel- 
lee "was  set  npon  by  tbe  conductor  and  In- 
sulted and  violently  bandied,"  yet  neverthe- 
less these  facts  were  not  of  themselves  suf- 
ficient to  authorize  the  Jury  to  return  a  ver- 
dict against  the  railroad  company,  because, 
it  Is  said,  all  these  things  might  be  true 
and  Btlll  the  conductor  be  without  blame, 
tor  tbe  reason  that  If  the  appellee  was  the 
aggressor  in  the  difficulty,  or  If  he  by  his 
violent  conduct  provoked  the  controversy 
which  resulted  In  bis  Injuries,  then  the  con- 
ductor. In  common  with  every  other  man, 
had  the  right  to  protect  himself  from  per< 
sonal  harm  and  to  resent  unprovoked  insult 
In  passing  on  an  objection  of  this  character 


to  a  single  Instroctlon,  there  are  two  rules 
that  must  not  be  lost  sight  of.  One  Is  that 
the  words  employed  must  be  ^ven  their  us- 
ual and  customary  signification,  and.  If  It  ap- 
peara  manifestly  that  the  jury  were  not  mis- 
led, tbe  finding  will  not  on  that  ground  alone 
be  disturbed,  even  though  tbe  comi>ositioa  of 
the  charge,  or  the  particular  words  or  phras- 
es employed,  might  be  subject  to  criticism. 
If  the  meaning  be  clear,  hypercritical  crit- 
icism of  the  verbiage  employed  will  be  ig- 
nored. The  second  rule  is  that  the  Instruc- 
tions for  the  plaintiff  and  the  defendant 
must  be  considered  together,  and  it,  upon 
the  whole.  It  appears  that  the  law  of  the  case 
was  fully  and  fairly  embodied  In  the  In- 
structions thus  granted,  the  verdict  will  be 
upheld.  Ballroad  Go.  v.  West  66  Miss.  318. 
6  South.  a07. 

Considering  the  third  Instruction,  the  cor- 
rectness of  which  Is  here  challenged.  In  the 
light  of  the  first  mle  announced,  we  are  un- 
able to  see  that  the  Jury  could  have  been 
misled  to  the  prejudice  of  appellant  Tab* 
Ing  the  expressions  Joined  in  this  instruction, 
the  plain  Intimation  to  be  drawn  therefrom, 
and  beyond  doubt  the  true  meaning  and  In- 
tent of  the  char^,  is  to  advise  the  Jury 
that  If  the  conductor  wantonly  violated  his 
duty  to  tbe  passenger,  then  his  principal, 
the  railroad  company,  was  liable  In  damages. 
TO  "set  upon,"  'Insult"  and  "roughly  handle" 
are  utterly  antagonistic  to  the  Idea  that  the 
person  srullty  of  such  condnct  was  Justifi- 
able or  acting  In  self-defense.  The  argu- 
ment Is  at  war  with  the  usual  and  generally 
accepted  meaning  placed  upon  such  terms. 
"Set  upon,"  as  here  employed,  can  only 
mean  "assault"  and  inescapably  Implies  un- 
warranted attack;  and,  as  shown  by  tbe 
collocation  of  words,  "Insult"  conveys  sim- 
ply the  Idea  of  affront  by  the  use  of  profane 
or  obscene  words  used  towards,  or  oppro- 
brious epithets  applied  to,  the  person  in- 
sulted, without  regard  to  Its  primitive  or 
derlvstlve  meaning,  certain  it  Is  that  used 
colloquially,  as  here,  it  reflects  the  Idea 
merely  of  "scoffs  and  scorns  and  contume- 
lious taunts."  "To  insult,"  says  Webster, 
means  "to  treat  with  abuse,  insolence.  In- 
dignity, or  contempt  by  word,  or  action**; 
and  "violently  handled,"  when  construed  In 
connection  with  the  other  expressions,  sim- 
ply Indicates  the  result  of  the  physical  as- 
sault which,  coupled  with  the  Insult  had 
been  Inflicted  upon  appellee.  Taking  the  en- 
tire Instruction  as  It  stands,  we  do  not  be- 
lieve that  it  was  possible  for  anybody  to 
have  been  misled  as  to  Its  real  meaning,  es- 
pecially when  viewed  In  tbe  light  shed  upon 
It  by  the  detailed  statement  of  the  circum- 
stances surrounding  this  occurrence. 

If  any  doUbt  remained  as  to  whether  tills 
instruction  vras  capable  of  misleading  the 
Jury  to  the  prejudice  of  appellant  this  would 
be  removed  entirely  when,  turning  to  tbe 
second  rule  for  the  consideration  of  Instruc- 
tions, we  view  the  Instructinis  for  both  sides 
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as  ooe  entire  diarge.  Appellant  itself  recog- 
nised  tliat  the  word  "Inault"  was  to  be  given 
tbe  meaning  accorded  It  In  common  parlance, 
because  by  the  fouith  Instruction  requested 
and  granted  in  its  behalf  the  Jory  were 
charged  that,  If  they  believed  that  tbe  dlfflcul- 
tr  was  caused  "by  iflalntlff  grossly  Insnltlng 
the  conductor,"  then  the  defendant  was  en- 
titled to  a  verdict;  thereby  limiting  and  re* 
strlctlng  the  meaning  of  the  term  "Insnlt"  to 
verbal  affronts,  for  It  Is  not  contended,  even  by 
the  condnctor,  that  aK>ellee  did  more  than  to 
nse  Insulting  words  as  provocation.  Hence 
it  becomes  manifest  that  learned  connsel  who 
represented  appellant  In  the  court  below 
placed  npon  tbe  term  the  very  CMistmctlon 
"Which  Is  now  so  vigorously  attacked  by  the 
learned  connsel  who  represent  appellant  In 
this  court  Conceding  that  the  Inatmctlons 
are  inaccnrately  drawn  and  that  tbe  words 
employed  were  Inaptly  chosen,  still,  aa  the 
appellant  received  the  benefit  of  the  Identical 
legal  proposition  granted  appellee,  it  cannot 
now  be  heard  to  complain.  This  Is  settled  by 
previous  adjudications  of  this  court  Wilson 
V.  Zook,  69  Miss.  694, 18  South.  351;  Insurance 
Co.  V.  Van  Os,  68  Miss.  431.  56  Am.  Rep.  810. 
So  far.  then,  as  the  third  Instroetion  for  ap- 
pellee Is  concerned,  we  think  no  harm  was 
done,  and  we  decline  to  disturb  the  finding 
on  that  account 

Tbe  other  instruction,  the  granting  of  which 
for  the  appellee  is  assigned  as  error,  author- 
ized the  Jury,  If  they  found  that  the  plaintiff 
was  entitled  to  recover  actual  damages,  and 
In  addition  believed  from  tbe  evidence  that 
the  conduct  of  the  conductor  was  "malicious, 
wanton,  willful,  or  capridons,**  to  also  assess 
punitive  damages;  "tiiat  Is,  damages  by  way 
of  punishment  to  the  def^dant,  go  as  to  com- 
pel tt  to  have  a  due  and  pr<^er  regard  for 
the  rls^ts  of  the  public."  And,  In  the  event 
they  decided  to  award  punitive  damages, 
tbey  were  empowered  to  allow  therefor  such 
anm  as  they  might  "see  fit"  not  to  exceed  the 
ram  demanded.  The  point  of  attack  on  this 
instruction  is  directed  at  the  use  of  the  words 
"see  fit."  It  Is  not  denied  that,  if  the  facts 
stated  In  the  instruction  are  proven,  the  de- 
fendant was  liable  to  punitory  damages.  It 
Is  conceded  that  punitory  damages  was  Intend- 
ed by  way  of  punishment  to  tbe  defendant 
and  to  compel  It  to  have  a  due  and  proper 
r^ard  for  the  rights  of  the  public.  It  Is 
urged,  however,  that  the  sum  of  such  dam- 
ages should  not  be  such  an  amount  as  tbe 
jury  may  "see  fit"  to  award,  but  that  it 
should  be  such  sum  as  Is  warranted  by  the 
evidence.  It  Is  contended  that  the  rule  an- 
nounced by  this  court  as  applicable  to  actions 
for  compensatory  damages  in  Yazoo  &  M.  V. 
K.  Co.  V.  Smith,  82  Miss.  656,  35  South.  168, 
should  be  also  controlling  In  actions  for  exem- 
plary damages.  It  is  tbe  firmly  established 
doctrine  in  this  state  that  punitory  or  exem- 
plary damages  are  always  properly  allowed 
where  the  trespass  complained  of  or  the 
Iweach  ct  duty  committed  was  malicious, 
wanton,  willful,  or  capricious.  Tel^hone 


Co.  V.  Oaasedy,  78  Miss.  670.  29  South.  762. 
It  Is  also  well  settled  In  this  state  that 
punitory  damages  are  not  awarded  solely 
out  of  regard  for  the  individual  Injured, 
but  Chiefly  on  account  of  a  desire  to  protect 
the  public  and  deter  the  repetition  of  such 
actions.  Wagner  v.  Olbbs,  80  Miss.  63,  81 
Sooth.  484,  92  Am.  St  Rep.  608;  Ralfaroad 
Ca  V.  Mattlngly  (Miss.)  87  South.  710.  It  Is 
the  long  settled  and  uniformly  adhered  to  rule 
in  our  jurisprudence  that  the  amount  of  such 
punitory  or  exemplary  damages  is  solely 
within  the  discretion  of  tbe  Jury,  and,  no 
matter  what  the  sum  of  their  finding  might 
be,  interference  therewith,  unless  for  excep- 
tional causes,  la  discouraged  (New  Orleans, 
J.  ft  a.  N.  B.  Oo.  T.  Hunt,  86  SfiSS.  660.  74 
Am.  Dec.  785);  the  reason  being  ttiat,  as  the 
jury  are  tbe  sole  judges  of  tbe  amount  which 
ought  propaly  to  be  assesaed  In  order  to 
Inflict  adequate  punlsbmeit,  the  courts  should 
scmpnlOQsly  avoid  any  undue  interference 
with  their  prerogative.  This  Is  the  role  else- 
'  wba«,  uod  is  accepted  as  tbe  sound  prindple 
by  the  most  noted  text  writers.  See  Sedgwick 
on  Damages,  H  888,  1S16;  Sutherland  on 
Damages,  1 1092;  Thompson  on  Trials,  |  206B. 

The  reason  for  the  difference  In  the  rule 
obtaining  in  actScKU  for  compensatory  and 
actions  for  punitory  damages  Is  plain.  In  an 
acti<m  for  compensatory  damages,  the  jury 
are  restricted  to  tbe  facts  in  evidence,  be- 
cause there  most  be  an  admeasorement  of  the 
damages  actually  snstalned  as  shown  by  tbe 
proof;  and  the  cxls^ce  of  certain  well-on- 
derstood  elements  may  be  shown  in  proof  to 
assist  the  jury  in  arriving  at  tbe  sum  wbtdi 
will  make  the  party  injured  whole,  by  pay- 
ing the  damages  or  loss  be  has  suffered.  In 
this  class  of  cases,  tbe  theory  of  the  law  Is 
that  It  is  measuring  out  by  the  jury  of  such 
sum  as  will  balance  evenly  the  scales  of  Jus- 
tice and  afford  fair  recompense  for  the  Injury 
inflicted.  It  la  true  In  some  cases,  such  as 
actions  for  physical  pain  and  mental  suffering, 
the  rule  of  admeasurement  la  difficult,  and  the 
sum  must  be  largely  left  to  the  discretion  and 
sound  Judgment  of  the  Jury  under  the  proven 
circumstances  of  the  case.  But  the  difficulty 
of  the  application  cannot  vary  the  controlling 
legal  principle.  In  truth,  one  of  the  chief 
beauties  of  our  system  of  jurisprudence  Is 
that  the  sum  of  such  awards  Is  submitted  to 
the  discretion,  sound  Judgment,  and  combined 
wisdom  of  jurors  drawn  Indiscriminately 
from  every  walk  of  life.  The  wisdom  of  ages 
has  never  devised  a  better  method  to  insure 
jnat  results.  But  In  all  suits  for  actual  or 
compensatory  damages  the  Jury  are  confined 
to  a  consideration  of  the  facts  In  evidence, 
and  by  the  consensus  of  their  sound  and  sober 
judgment  affix  the  amount  which  the  peculiar 
circumstances  of  each  particular  case  war- 
rant But  the  reason  for  the  rule  and  the 
rule  Itself  are  different  in  actions  sounding 
In  punitory  damages.  There  Is  no  inflexible 
guide  by  which  the  Jury  can  be  conducted  to 
their  determination  of  the  amount  of  tbe 
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penalty  which  must  be  Inflicted  to  adequately 
panleh  the  culprit  and  protect  the  public. 
They  hear  the  testimony,  and,  If  the  case  be 
one  whlcb  legally  warrants  the  Infliction  of 
exemplary  damages,  they  in  the  exercise  of 
their  own  tmconstralned  discretion  decide 
whether  they  will  Impose  any  penalty.  They 
cannot  be  directed  or  required  to  award  any 
sum  In  punitory  damages,  no  matter  how 
flagrant  the  transgression  of  private  or  public 
right  may  be  In  the  mind  of  the  court. 
Neither,  in  cases  where  such  damages  are  per- 
mitted, can  th^  proTince  of  assessing  such 
ram  as  they  may  think  proper  be  Invaded. 
They  may  r^use  to  award  any  sum  In  puni- 
tory damages,  without  regard  to  the  evidence. 
They  cannot  do  this  in  actions  for  compen- 
satwy  damages;  for  In  that  class  of  cases, 
wbwe  Uie  damages  are  shown,  the  jury  may 
be  peremptorily  Instructed  to  find  for  the 
party  Injured  and  assess  actual  or  compensa* 
tory  damages.  So,  in  a  case  of  punitory 
damages,  where  they  decide  that  punishment 
shall  he  inflicted,  the  Jury  are  the  sole  jud- 
ges and  may  Inflict  such  damages  as  they 
"see  fit,"  raffldent  to  protect  the  public  and 
deter  the  wrongdoer. 

It  Is  suggested  In  argument  that  the  wealth 
of  the  wrongdoer  may  be  shown  In  evidence. 
In  ordOT  to  permit  the  Jury  to  consider  that 
wealth  In  determining  the  amount  of  punitory 
damages  to  be  awarded.  This  is  true,  but 
only  upoti  the  idea  already  advanced,  that  tlie 
jury  may  gauge  the  amount  of  the  punishment 
necessary  to  be  inflicted  In  order  to  deter  a 
repetition  of  the  offense;  but  It  Is  In  no  proper 
sense  Introduced  as  testimony  to  influence  the 
verdict  Evidence  of  the  wealth  of  the 
wrongdoer  ia  not  admitted  as  tending  even 
remotely  to  sustain  the  cause  of  the  plaintiff. 
It  becomes  admissible  only  after  proof  first 
made  that  the  trespass  or  Injury  complained 
of  was  committed  wantonly,  maliciously, 
willfully,  or  capriciously.  Poverty  or  wealth 
becomes  important,  not  as  alfecttng  liability, 
for  the  poor  man  may  be  as  guilty  of  wrong- 
doing as  the  millionaire,  but  as  assisting  the 
Jury  in  affixing  the  punishment;  for  what 
would  be  a  mere  bagatelle  to  the  latter  might 
Bwe^  away  the  entire  estate  of  the  tormer. 
So,  too,  the  wealth  of  the  defendant  becomes 
Important  upon  a  review  of  an  award  of 
pnultory  damages,  because  It  enables  the 
court,  looking  over  the  record  of  a  completed 
trial,  to  decide  whether  the  Jury,  In  Sxlng  the 
punishment,  went  beyend  their  duty  as  pro- 
tectors of  the  public  and  suffered  themselves 
to  be  swayed  by  passion  or  led  away  by  preju- 
dice. In  such  extreme  cases,  reluctant  aa 
are  the  conrts  to  disturb  any  finding  of  a  jury 
awarding  punitory  damages,  they  will  Intor- 
Tene  in  order  to  prevent  the  power  of  the  Jury 
being  converted  Into  an  Instrument  of  op- 
pression. Pullman  t.  Lawretice,  74  Miss.  810, 
22  South.  63;  Wagner  v.  GIbbs,  80  Miss.  63, 
81  South.  484,  92  Am.  Bt  Rep.  598;  Telephone 
Co.  T.  Cassedy,  supra. 

It  18  plain  to  onr  minds  that  tbe  Instruction, 


while  Inaptly  phrased,  does  still  In  lite  main 
announce  the  true  rule  defining  Ae  duty  and 
power  of  the  Jury  with  reference  to  punitory 
damages.  It  charges  them,  in  eflCect,  that  if 
they  decided  that  the  plaintiff  waa  entitled 
to  actual  damages  under  tbe  conditions  de- 
tailed In  a  previous  instruction,  and  if  they 
further  bdieved  "frmn  the  evidence*  that  the 
conduct  of  the  omdnctor  was  malldons,  wan- 
ton, willful,  or  capricious,  then  tliey  might,  In 
addition,  find  punitive  damsgea  In  such  sum 
as  they  should  "see  fit,"  not  to  exceed  the 
amount  sued  for.  The  Instmctitm  also  ad- 
vises the  jury  that  the  punitive  damages  were 
"damages  by  the  way  of  punlshmmt  to  the 
defendant,  so  as  to  compel  It  to  have  a  due 
and  propOT  regard  for  the  rights  of  tbe 
public."  It  is  the  exclutive  province  at  the 
jury  to  prf^)er  cases  to  award  sucb  punitory 
damages  as  they  "see  fit,"  rabject  to  the 
power  of  the  court  to  set  aside  or  reduce 
where  It  is  manifest  it  was  rmdered  tbrengb 
Improper  motives  or  is  grossly  eKessive. 
The  words  "see  fit,"  •'deem  pn^wr,"  "in  th^ 
discretion,"  and  phrases  of  like  Import,  hare 
hem  repeatedly  approved  In  similar  cases. 
Railroad  Co.  Scanlon,  68  Miss.  418;  Vlcke* 
burg  T.  MeLaln,  67  Miss.  4,  6  South.  774;  L.  A 
N.  R.  R.  Ca  T.  Maybln,  66  Miss.  88.  6  South. 
401;  Newman  t.  Dodson,  61  Tex.  01;  Russell  t. 
Bradley  (C.  C)  60  Fed.  615;  Cooper  v.  John- 
son, 81  Mo.  486;  Moseley  v.  Jamison,  68  MIki. 
337, 8  South.  744;  Helilgmaun  v.  Rose,  81  Tex. 
222,  16  &  W.  9S1,  IS  U  R.  A.  274,  26  Am. 
St  R^.  8M;  CanOeld  t.  C,  R.  L'  ft  P.  Ry.  Oo., 
69  Ma  App.  SKt;  Thompsm  on  Trials,  I  2073 
et  seq.,  and  numerous  cases  cited;  L.  ft  N.  R. 
R.  Co.  T.  BaUaid,  88  Ky.  168,  10  8.  W. 
2  L.  R.  A.  694;  Aldrlch  Palmer,  24  CaL  613. 
Affirmed. 


BONDS  V.  L.  GARVET  ft  CO.  et  aL 
(Supreme  Court  of  MisBlsslppL  Dee.  11. 1906.) 

ATrACHUEITT — Iv  CHANCEBT — DAUAfflES. 

Damages  by  way  of  attorney's  fees,  etc, 
may  not  be  allowed  in  attachments  In  chancery  ; 
the  statute  making  no  provision  therefor. 

Appeal  from  Chancery  Court,  Hinds  County; 
B.  B.  Mayes,  Chancellor. 

Suit  by  0.  A.  Bonds  against  L.  Garvey  & 
Co.  and  another.  From  a  decree  awarding 
damages  to  defendant^  oomplalnont  appeals. 
Reversed. 

Bill  in  chancery  against  certain  nonresi- 
dent defendants,  alleging  tbe  Indebtedness  of 
said  defendants  to  complainant  and  seeking 
to  attach  cwtaln  funds  belonging  to  said 
Garvey  &  Co.  to  the  hands  of  tbe  Merchants' 
Bank,  a  resldeut  defendant  Both  d^end- 
ants  were  brought  toto  court,  answer  filed  by 
Garv^  &  Co.,  evidence  takoi,  and  decree 
rendered,  in  which  the  conrt  found  that  tbe 
attachment  was  not  sustained  and -dismissed 
coifiplatoant^  bin  at  his  cost,  awarding  tbe 
defendants  Oarvey  ft  Co.  926  attomey^i  fee 
and  97.50  interest  on  the  funds  in  the  bands 
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of  tbe  Merchants*  Bank  pending  litigation. 
Complainant  appeals,  assigning  as  error  the 
action  of  the  conrt  in  awarding  damages  by 
way  of  attom^'B  fees  and  interest,  contend- 
ing that,  this  being  purely  a  statutory  pro- 
ceeding, the  court  was  not  empowered  to 
award  damages  without  a  special  statutory 
proTlslon,  unless  fraud,  malice,  or  oppres- 
sion in  brining  the  suit  be  proven. 

Watklna  ft  Watfclns,  for  appellant  WU- 
liamson, 'Wells  A  Peyton,  for  appellees. 

WHITFIELD,  a  J.  There  Is  no  provision 
in  tbe  statute  r^ulatlng  attachments  in  chan- 
cery requiring  the  plaintiff  to  give  bond  as  is 
required  ta  respect  to  plaintltT  in  attacb- 
m«it8  at  law;  nor  Is  there  any  provision  in 
the  statute  law  on  the  subject  authorizing  a 
chancery  conrt  to  allow  damages  by  way  of 
attorney's  fdes,  etc-,  in  attachments  in  chan- 
cery. The  whole  matter  of  damages  in  at- 
tachment proceedings  is  purely  statutory,  and 
la  the  absence  of  a  statute  providing  there- 
for we  do  not  ttiink  the  court  was  correct  in 
allowing  Hie  damages  in  this  case.  See 
Stauffer  v.  Garrison,  61  Miss.  67,  and  other 
authorities  <dted  by  counsel  for  appellant 

Tbe  action  of  the  chancellor  on  tbe  merits 
was  correct;  but  for  the  error  indicated  the 
decree  is  reversed,  and  a  decree  will  be  en- 
tered here  dismissing  the  bill  at  the  costs  of 
the  complainant   So  ordered. 


ILLINOIS  CKNT.  R.  CO.  et  al.  v.  JONES. 
(Supreme  Conrt  of  MisBlaaippi.  Dec.  11, 190S.) 

CABBIEBa — CONNKcriNG  LumS — LlABIIiITT  AB 
PAaTNEBS — EVIDENCB. 

Evidence  in  an  action  for  delay  in  delivery 
of  freight,  to  be  transported  from  G.  to  J.  over 
the  Z.  Railroad  and  from  J.  to  T.  over  the  I. 
Bailroad,  that  Uie  two  companies  had  the  same 
freight  agent  at  J.,  the  same  freight  dispatcher 
and  other  eaaploy^  and  that  tlie  entire  route 
from  CP.  to  T.  was  under  the  snpervision  of  a 
common  traveling  freight  agent,  is  sufficient  to 
authorize  a  finding  of  a  partnerehip  arrangement 
between  the  two  companies,  making  them  liable 
as  partners. 

Appeal  from  Circuit  Court  Hinds  Coun- 
ty; D.  M.  Miller,  Judge. 

Suit  by  Howard  Jones  against  the  IlUnola 
Central  Bailroad  Company  and  tl^e  Yazoo  & 
Mississippi  Valley  Railroad  Company  for 
damages  caused  by  delay  In  delivery  of 
freight  From  a  Judgment  In  favor  of  the 
plaintiff,  both  defendants  appeal.  Affirmed. 

Howard  Jones  arranged  to  feed  and  fat- 
ten for  market  a  number  of  cattle  at  Terry, 
Miss.,  a  station  south  of  Jackson,  Miss.,  on 
the  main  line  of  the  Illinois  Central  Ball- 
road  Company.  In  November,  1904,  he 
bought  of  the  Buckeye  Cotton  Oil  Company, 
of  Greenwood,  Miss.,  a  station  north  of 
Jackson,  Miss.,  on  the  Yazoo  &  Mississippi 
Valley  Railroad,  35  car  loads  of  cotton  seed 
hulls,  which  was  more  than  sufficient  to 
feed  his  cattle,  which  numbered  about  850 


head.  The  hulls  were  to  be  shipped  at 
the  rate  of  2  car  loads  each  week  over  tbe 
Yazoo  &  Mississippi  Valley  Bailroad  to  Jack- 
son, thence  over  the  Illinois  Central  to  Terry, 
a  distance  of  only  about  100  miles  in  all. 
The  two  ralhwds  have  the  same  freight 
agent  at  Jackson,  the  same  train  dispatcher 
and  other  employes,  and  tbe  entire  route 
over  which  tbe  hulls  were  to  be  shipped  to 
under  the  supervision  of  a  common  travel- 
ing freight  agent;  Greenwood,  Terry,  and 
Jackson  all  being  In  hia  territory.  During 
tbe  months  of  December  and  January  tbe 
railroad  made  delays  in  the  delivery  of  14 
car  loads  of  hulls,  though  the  plalntifC  on 
several  occasions  notified  the  agent  at  Terry 
and  the  traveling  freight  agent  of  these 
delays  as  tbey  occurred,  and  explained  the 
Importance  of  a  prompt  delivery  of  the 
hulls,  which  were  needed  for  feed  stuff. 
In  February  plaintiff  filed  his  suit  claiming 
actual  damages  caused  by  being  obliged  to 
in  emergency  buy  bulls  in  Jackson  at  a 
price  above  the  price  contracted  for  with 
the  Buckeye  Cotton  Oil  Company  and  con- 
sequential damages  caused  by  the  depreci- 
ation in  value  of  his  cattle,  due  to  lack  of 
feed  stuff  on  several  occasions  when  plaln- 
tUTs  supply  of  bulls  was  low  or  became 
exhausted. 

Mayes  ft  Longstreet  for  appellants. 
Harper  &  Potter,  for  appellee. 

WHITFIELD,  C.  J.  The  two  points  chief- 
ly relied  on  for  reversal  are:  First,  that 
the  evidence  is  Insufficient  to  show  any  part- 
nership arrangement  between  the  Illinois 
Central  Bailroad  and  the  Yazoo  &  Mississippi 
Valley  Bailroad  such  as  to  render  either 
liable;  second,  that  no  special  notice  was 
given  at  the  time  the  original  contract  was 
made  of  the  Important  character  of  the  ahlp' 
ment — that  is  to  say,  that  tbe  bulls  were 
to  be  used  for  fattening  cattle.  A  careful 
examination  of  the  testimony  satisfies  us 
that  within  the  rule  announced  in  Bailroad 
V.  Lamkin,  78  Miss.  502,  30  South.  47,  there 
was  sufficient  evidence  to  send  the  case  to 
the  Jury.  As  to  tbe  question  of  notice.  It 
very  clearly  appears,  the  partnership  ar- 
rangement being  established,  that  the  plaln- 
tifC did  give  special  notice  that  the  hulls  were 
wanted  for  tbe  purpose  of  feeding  cattle, 
prior  to  each  of  the  14  shipments,  delay  fn 
delivery  of  which  Is  complained  of  In  this 
case.  The  legal  proposition  is  thus  Batla- 
fied  by  tbe  testimony  i^  the  case. 

Affirmed. 


FOBD  T.  ALABAMA  ft  T.  BT.  CO.* 

(Supreme  Court  of  Mlsslnlppl.  Dec.  11. 1905.^ 
1.  Oabbiebs — iNJUBZEa  TO  Passengers — Coir- 

IVIBUTO&T  NbGLIOBNCI — QUBSTION  FOB  JUBY. 

Whether  a  lx>y  riding  on  a  freight  car,  la 
charge  of  mules  and  oth«  freight  was  guilty  of 
contributory  negligence  in  alighting  from  the 

*For  opinion  on  suggestion  of  err<».  Me  89  SoatiL 
890. 
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train  while  Id  motion  in  obedience  to  an  order 
of  the  condnctor,  held,  under  the  evidence,  a 
qnefltion  for  the  jorr. 

[Ed  Note. — For  cases  In  point,  tee  vol.  9. 
Cent.  Dig.  Carriers,  S  1861^.] 

2.  Trial — Fibkuftobt  Ihstbuctions. 

While  the  presidinff  judge  may  n-ant  new 
trials  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence,  yet  he  cannot,  be- 
cause a  new  trial  woatd  be  warranted  on  that 
ground,  give  a  peremptory  charge  for  one  of  the 
parties,  unless  the  evidwce,  conceding  it  to  be 
absolutely  true,  discloses  no  legal  right  in  the 
other  party  or  fails  to  maintain  the  lesne. 

[Bd.  Note. — For  cases  in  point,  see  vol  46, 
Cent  Dig.  Trial,  »  377,  879,  382,  383,  391.] 

Appeal  from  Circuit  Oowt,  Scott  Oonntr; 
J.  R.  BnochB,  Judge. 

Action  by  Lather  Fore,  by  his  next  friend, 
A.  O.  Fore,  against  the  Alabama  &  Vldcsburg 
Railway  Company,  for  damages  for  personal 
injuries.  From  a  judgment  on  a  peremptory 
Instmctlon  In  t&vor  of  the  defendant,  plalntUf 
appeals.  Beveraed  and  remanded. 

According  to  the  testimony  oCFered  by  tbe 
appellant,  on  June  27, 190%  Iiutber  Fore,  wbo 
wu  emplOTed  as  a  driver  for  Brown  Bros., 
wbo  had  a.  contrsct  to  do  smne  grading  for  tbe 
fiflf>iinm  ft  Tlt^Bburff  Bailway  Company, 
boarded  tiie  local  freight  train  ttf  tbe  appellee 
to  go  flram  Forest  to  Jackson,  Hiss.  By 
direction  of  tbe  foreman  of  the  gang  In  which 
Fore  worked,  b^  with  anoOier  member  of 
the  gang,  Oaston,  got  Into  the  car  In  which 
the  moles,  scrapers,  toola^  and  feed  staff  were 
being  transpoted.  Tb^  ware  discovered  in 
this  car  by  the  brakeman,  who  ordered 
them  to  get  out,  and  upon  their  r^usal  In- 
formed tbe  conductor,  wbo  came  to  the  car 
and  repeated  the  order.  Fore  testified  tiiat 
he  told  the  conductor  that  tbe  foreman  had 
bis  transportation  In  the  caboose^  to  which 
Hie  conductor  replied  that  he  could  not  lide 
in  that  car,  with  or  without  trani^rtatlon, 
and  to  get  oCC  and  catch  the  caboose,  at  the 
same  time  signaling  Qie  engineer  to  slow  up; 
that  the  train  slowed  bat  did  not  stop,  tbe 
conductor  ordering  him  to  get  off  then  as  the 
train  was  going  as  alow  as  It  would  evw  go ; 
that  he  and  bis  cmnpanlon  got  out  of  the  car 
onto  a  flat  car  and  swung  off  to  the  gronnd 
wbile  tbe  train  was  going  "a  little  faster  than 
a  man  could  walk" ;  that  he  was  only  18  years 
old,  a  country  boy,  and  bad  never  gottoi  on 
or  ofT  a  moving  train  before ;  that  In  getting 
off  be  fell  and  injured  his  foot  Oaston  testt- 
fled  that  be  did  not  see  Fore  fall  as  be  got 
off,  but  that  he  did  fall  as  he  tried  to  catcb 
tbe  caboose,  but  that  he  saw  him  get  up  and 
walk  down  tbe  tradE  after  the  train  had  pass- 
ed. The  defendant  pleaded  the  graieral  issue, 
alleging  that  plaintiff  was  guilty  of  contribu- 
tory negligence  In  getting  off  tbe  train  while 
In  motion  and  In  attempting  to  catch  the  ca* 
boose  as  It  passed  Mm.  According  to  the 
testlmtmy  of  the  conductor,  when  be  ordered 
appellant  and  bla  companion  out  of  tbe  car 
he  signaled  tbe  engineer  to  stop  that  appel- 
lant said.  **Y<m  need  not  stop;  we  can  get 
off that  tiie  train  did  stop,  however,  but  not 


until  after  both  boys  bad  gotten  cX;  tb&t  be 
did  not  tell  than  to  catcb  tbe  caboose  as  it 
passed,  but  <ml7  ordered  them  to  get  off  that 
car;  that  fbey  could  not  ride  ther^  with  m 
without  transportation ;  that  he  HA  not  see 
appellant  get  off ,  or  see  talm  fall,  but  that  he 
did  see  blm,  after  he  got  off,  standing  oa  the 
ground ;  that  he  did  not  aM>ear  to  t>e  injured. 
He  also  testifled  ttiat  he  afterwards  found  the 
foreman  and  Gasttm  in  the  caboose,  but  tiiat 
appellant  was  not  there ;  that  they  wwe  with- 
out proper  transportatlbn,  bi^  when  they  In- 
formed blm  that  they  were  in  duu-ge  of  the 
stock  he  permitted  than  to  go  as  far  as 
Uorton,  when  he  wired  tbe  siqwrlntendent 
for  Instructions  and  received  a  reply  ordering 
him  to  put  th^  off  unless  they  had  the 
proper  tranqMUtatlon,  which  he  did.  After 
all  the  evidence  was  in  tbe  court  gave  a 
peremptory  instractlon  to  find  for  the  de- 
fendant 

Green  &  Green  and  B.  L.  McLaurln,  for 
appellant  McWllUe  &  Thompson,  for  ap- 
pellee. 

CALHOON,  J.  The  evidmce  Is  conflicting, 
and,  without  an  elaborate  redtal  of  It,  we 
think  the  case  should  have  been  left  to  the 
jury.  They  are  the  forum  to  determine 
whether  the  Injury  occurred  In  getting  off  the 
train,  or  subsequently,  In  attenuating  to  board 
tbe  caboose  wblle  in  motion;  and  It  la  for 
them  to  decide  whether  or  not  there  was 
contributory  negligence  In  getting  off  the 
train.  In  view  of  plalntlfl's  age  and  tbe  at- 
tendant drcumstances,  and  whether  or  not 
the  dlsembariEation  was  made  reasonably  in- 
cumbent on  plaintiff,  under  the  facte  they 
may  believe  to  be  established,  considering  tbe 
age  of  plaintiff  and  the  acta  or  words  of  tha 
conductor  which  may  be  shown.  If  the  per- 
emptory instruction  was  glvw  the  learned 
judjge  below  on  the  Idea  that  be  would  set 
aside  a  verdict  for  recovery  on  tbe  whole 
case,  we  think  this  stretch  ee  the  doctrine  too 
far;  there  being  here  no  warrant  for  the 
position  that,  as  mattw  of  law,  conceding 
the  testimony  for  plaintiff  to  be  true,  no  case 
Is  shown. 

There  Is  a  distinction  In  flte  rules  appllcaUe 
to  tbe  action  of  courta  in  granting  new  trials 
and  in  giving  peremptory  Instructions.  Oc- 
casionally it  Is  the  duly  of  a  trial  court  to 
set  aside  a  verdict  and  grant  a  new  trial, 
wli»e  the  judge  ta  of  the  opinion  that  tbe 
flndlng  ot  the  jury  la  dearly  against  the 
great  preponderance  of  tbe  evidence.  But 
tbe  result  is  simply  a  rehearing  of  tbe  cause, 
and  the  plaintiff  Is  protected,  flnally,  by  Bev. 
Code  isast,  S  7S8,  against  more  tiian  two  new 
trials  on  tbe  facta,  and  no  appeal  Ilea  from 
allowing  a  new  trial ;  a  review  by  this  court 
being  to  be  had  only  after  tbe  final  termina- 
tion of  the  cause.  Action  by  jury  la  a  right 
where  the  litigant  presentt  testimony  which, 
if  tme,  "fairly  tends  to  prove  tbe  case." 
Brame  ft  Alexander'!  Dlgnt,  640,  and  the 
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caaea  then  digested  In  secUoiiB  61-68.  Per- 
emptozy  chuges  should  be  given  only  where 
the  erldeooe,  taken  as  absolutely  trne,  and 
ml^t  be  so  fomid  by  the  Jury,  establlabea  no 
legal  rli^t  or  falls  to  maintain  the  lasoft 
Id.  In  Uie  case  In  hand,  there  bad  been 
no  other  testimony  than  tiiat  for  the  plalntUf. 
It  would  hardly  hBTa  beoi  warranted  to  liH 
stmct  peremptorily  for  defoidant,  *  even 
though  the  trial  judge  might  have  not  be- 
lieved It.  On  careful  considerathm  ot  the 
facta  and  oplnlona  reported.  It  will  be  found 
that  ttie  following  cases  ate  not  out  of 
harmony  wlUi  our  views  aa  to  peremptory 
charges  or  the  wel^t  of  authority  In  this 
state,  vis.:  Hohnea  v.  Simon,  71  Miss.  246, 
16  South.  70;  Bembelm  v.  Dltobrell,  66  Miss. 
190,  6  South.  683;  Orawl^  v.  Railroad  Co., 
70  Miss.  843,  18  South.  74;  RaUroad  Oo.  v. 
Doyle,  60  Hiss.  077. 

It  Is  not  the  !aw  that,  because  the  presiding 
Judge  might  well  grant  a  new  trial  on  ac- 
count of  the  verdict  being  against  the  ovei^ 
whelming  preponderance  of  the  evidence,  the 
court  Is  therefore  warranted  in  giving  a 
peremptory  instruction.  It  may  grant  new 
trials  because  of  this,  not  exceeding  two,  but 
not  finally  oust  the  party  by  a  peremptory 
chaige,  unless  the  evidence,  upon  the  con- 
cession that  it  Is  absolutely  true,  discloses  no 
legal  right 

Reversed  and  remanded. 


INSURANCE  CO.  OF  NORTH  AMERICA 

«t  al.  V.  ERICKSON. 
CITIZENS'  INS.  CO.  OP  MISSOURI  v. 
SAME. 

(Supreme  Court  of  Florida,  Division  B.  Nov. 
7,  1905.) 

1.  IiieuBAiloB  —  Interest  or  Absubed  is 

FiffiPBBTr— Sou  OwnsBSHiP. 
The  following  provlsioa  In  a  policy  of  fire 
insorance  ia  material,  valid,  and  binding  on  the 
parties  to  the  contract :  "This  entire  policy, 
onleM  otherwise  provided  by  agreement  in- 
dwsed  hereon  or  added  hereto,  ahall  be  void 
*  *  *  if  the  interest  of  the  Innired  be  other 
than  unconditional  and  sole  ownendtip." 

[Ed.  Note. — For  cases  in  point,  see  voL  28^ 
Cent.  Dig.  Insurance,  {  602.] 

•2.  Saus— Bono  fob  Title— BrracT. 

Where  an  annred,  prior  to  taking  out  a 
policy  of  fire  insurance  on  property,  executes 
a^  delivers  to  a  third  iwrty  a  bond  for  title 
or  contract  for  the  sale  and  conveyance  of  the 
property,  whereby  he  unqualifiedly  obligates 
and  binds  himself,  his  heirs,  executors,  and 
administrators,  to  convey  said  pnmerty  in  fee 
to  such  third  party  by  good  ana  snmclent  deed, 
free  of  ail  incumbrances,  upon  the  payment  by 
such  vendee  of  definite!;  fixed  and  specified  sums 
of  money  at  definite!;  fixed  and  specified  dates, 
and  whereby  such  third  party  vendee  nnqual- 
ifiedly  binds  and  obligates  himself,  his  heir% 
executors,  administrators,  and  assigns,  to  i>ay 
such  definitely  fixed  and  agreed  sums  of  money 
at  the  dates  si>ec]fied,  such  contract  or  bond 
for  dtle  renders  the  vendor  no  longer  the  sole 
aJld  unconditional  owner  of  the  property,  but 
converts  him  Into  a  trustee  holding  the  legal 
title  in  trust  for  the  vendee  as  security  for  the 
payment  of  the  agreed  purchase  price,  and  un- 


less such  status  towards  the  property  be  pro- 
vided for  by  agreement  between  the  Insurer 
and  insured,  duly  indorsed  on  the  policy  of  In- 
surance or  added  thereto,  such  policy  of  In- 
surance will  be  null  and  void  if  it  contains  the 
provision  that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  Indorsed  hereon  or 
added  hereto,  shall  be  void  If  the  interest  of  the 
Insured  tw  Other  than  uncoidltional  and  sole 
ownership.** 

[Ed.  Note^ — ^For  cases  In  point,  see  voL  28^ 
Osnt  Dig.  Insnranoi^  |  617.] 

8.  SAUE— UKCONDITIOnAI,  OWnSBSHIP. 

The  Interest  of  a  purchaser  of  property, 
which  he  has  unqualifiedly  agreed  to  buy  and 
which  the  form»  owner  has  absolutely  contract- 
ed to  sell  to  him  upon  definite  tenns.  Is  the  sole 
and  unconditional  ownership,  within  the  true 
meaning  of  the  ordinary  clause  upon  that  sub- 
ject In  insurance  polldes,  because  the  vendor 
may  compel  the  vendee  to  pay  for  the  property 
and  to  snlFer  any  loss  that  occurs. 

[Ed.  Note.— For  cases  In  point  see  vol.  28, 
Cent  Dig.  Insurance.  H  618,  619l] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  County; 
Rbydon  M.  Call,  Judge. 

Actions  by  John  W.  Erickson  against  the 
Insurance  Company  of  North  America  and 
the  Fire  Association  of  Philadelphia  and 
against  the  Citizens*  Insurance  Company  of 
Missouri.  Judgments  for  plalntlft,  and  de- 
fendants bring  error.  Reversed. 

A.  W.  Oockrell  &  Son  and  King,  Spladlng 
A  Little^  for  plalntUts  In  error.  QexK  M. 
Bobbing  for  defendant  In  error. 

TATIiOR,  J.  The  pleadings  and  lesnea  In 
these  two  cauaea  are  anbatantlally  the  aame, 
and  they  -wen  submitted  here  together  on 
argument  and  what  la  said  and  decided 
herein  In  (me  of  such  cauaea  applies  aa  well 
to  the  other. 

John  W.  Erickson,  the  defendant  in  error, 
brought  two  suits  In  the  circuit  court  of 
Dade  connty  against  the  respective  plain- 
tiffs In  error  upon  two  poUdes  of  fire  Insur- 
ance, and  recovered  Judgment  In  each  case, 
and  the  said  insurance  companies  bring  the 
cases  hwe  for  review  by  writs  of  error. 

TarlouB  errors  are  assigned  uptm  rulings 
of  the  court  on  the  pleadings,  hot  as  what 
we  shall  say  as  to  one  of  these  issues  will 
effectually  dispose  of  the  two  causes  It  be- 
comes unnecessary  to  notice  any  of  the 
other  asslgnmoita  of  error. 

Both  of  the  policies  sued  upon  in  the  two 
respective  stilts  contained  the  following  pro- 
vision : 

■^Is  entire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorsed  hereon  or  add- 
ed hereto,  shall  be  void  «  «  •  If  the 
Interest  of  the  tnaured  be  oOier  than  uncon- 
ditional and  sole  ownership." 

On  the  81st  of  August,  1904,  by  leave  of 
the  court  the  defmdanta  in  both  cases  In- 
terposed the  following  plea: 

"That  the  alleged  contract  declared  on 
is  a  policy  of  fire  insurance,  made  a  part 
of  the  declaratlm^  and  the  same  as  set 
forth  provides  that  the  entire  poII<7,  unless 
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otherwise  provided  by  agreement  Indorsed 
thereon  or  added  thereto,  shall  be  void  If 
the  Interest  of  the  assured  be  other  than 
unconditional  and  sole  ownership. 

"And  defendant  further  says  that  the  said 
policy  became  and  was  and  Is  void.  In  that 
It  was  not  otherwise  provided,  by  agree- 
ment indorsed  thereon  or  added  to  said 
policy,  that  the  Interest  of  the  insured  In 
the  property  Insured  might  be  other  than 
unconditional  and  sole  ownership,  and  yet 
so  It  was  that  the  building  described  In 
said  policy  as  the  subject-matter  of  Insur- 
ance stood  upon,  and  was  In  law  a  part  of, 
the  parcel  of  land  hereinafter  described,  and 
that  at  the  time  of  the  making  of  said 
policy  of  insurance  the  interest  of  the  said 
plaintiff  In  said  building  was  otber  than 
unconditional  and  sole  ownership,  In  this: 
that  the  said  plaintill,  at  the  time  of  the 
issuing  of  said  policy  of  Insurance  and  prior 
to  the  making  of  said  policy,  had  contracted 
to  sell  the  said  property  under  and  In  pursu- 
ance of  hla  certain  written  contract  under 
seal,  in  the  words  and  figures  as  follows: 
'Articles  of  agreement,  made  this'  12th 
day  of  March  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  three,  between 
John  W.  ErIckBon,  of  Dade  county,  Florida, 
party  of  the  first  part,  and  W.  Ia  Burch,  of 
Warren  county,  Kentucky,  par^  of  tiie 
second  part, 

"  'Witnesseth,  that  if  the  said  party  of  the 
second  part  shall  first  make  the  payments 
and  perform  the  covenants  hereinafter  men- 
tioned on  his  part  to  be  made  and  performed, 
that  the  said  party  of  the  first  part  here- 
by covenants  and  agrees  to  conv^  and  as- 
sure to  the  said  party  of  the  second  part, 
In  fee  simple,  clear  of  all  incumbrances 
whatever,  by  a  good  and  sufficient  deed, 
the  lot,  piece,  or  parcel  of  ground  situated 
In  the  county  of  Dade,  state  of  Florida, 
known  and  described  as  follows,  to  wit: 
The  south  one  hundred  feet  of  lot  eleven 
(11),  block  one  hundred  and  five  (105),  of 
the  city  of  Miami,  according  to  a  map  on 
file  in  the  office  of  clerk  of  circuit  court  In 
and  for  said  county,  made  by  A.  Ll  Knowl- 
ton,  a  H. 

"  'And  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  to  said 
party  of  the  first  part  the  sum  of  seven 
thousand  dollars  In  the  manner  following: 
Four  hundred  dollars  cash  upon  the  signing 
of  this  contract,  six  hundred  dollars  on  the 
first  day  of  May,  1903,  and  six  thousand 
dollars  upon  the  delivery  of  the  deed  Octo- 
ber 1st,  1903.  The  said  party  of  the  first 
part  retaining  all  the  rents  until  the  said 
October  1st,  190S. 

"  'And  In  case  of  the  failure  of  the  said 
party  of  the  second  part  to  make  either 
of  the  payments  or  any  part  thereof,  or  to 
perform  any  of  the  covenants  on  his  part 
taa%by  made  and  entered  Into,  this  con- 
tract ihall,  ftt  the  option  of  the  purty  of  the 


first  part,  be  forfeited  and  terminated,  and 
the  party  of  the  second  part  shall  fortelt 
all  payments  made  by  blm  on  this  contract, 
and  such  payments  shall  be  retained  by 
the  said  party  of  the  first  part  In  full  satis- 
faction and  In  liquidation  of  all  damages 
by  him  sustained,  and  the  said  party  of  tbe 
^^t  part  shall  have  the  right  to  re-enter 
and  take  possession  of  the  premises  afore- 
said without  being  liable  to  any  action 
therefor. 

"  'It  is  mutually  agreed,  by  and  between 
the  parties  hereto,  that  the  time  of  payment 
shall  be  an  essential  part  of  this  contract 
and  that  all  covenants  and  agreements  here- 
in contained  shall  extend  to  and  be  obliga- 
tory upon  the  heirs,  executors,  admlnlstraton 
and  assigns  of  the  respective  parties. 

"  'In  witness  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"  'John  W.  Erickson.  {Seal.] 
•"W.  U  Burch.  [SeaLl 

**  'Signed,  sealed,  and  d^vered  In  the 
presence  of  Oharlee  Parry,  Joseph  W. 
Homer. 

"  'State  of  Florida,  County  of  Dade. 

"  'Before  me,  the  undersigned  authority* 
on  this  day  personally  appeared  John  W. 
Erickson,  to  me  well  known  to  be  the  person 
described  In  and  who  executed  the  within 
and  foregoing  contract,  and  acknowledged  to 
me  that  he  executed  the  same  for  the  uses, 
purposes,  and  consideration  therein  ex- 
pressed. 

"  *In  testimony  whereof,  witness  my  hand 
and  seal  In  the  city  of  Miami  on  this  the 

 day  of  March,  A.  D.  1903. 

*MItcheU  D.  Price, 

"Notary  Public,  State  of 
"  'Florida  at  Large.' 

"And  defendant  further  says  that  the 
provisions  of  said  sale  had  been  complied 
with  by  the  said  parties  thereto  up  to  and 
at  the  time  of  the  making  of  the  said  policy, 
and  continuously  up  to  and  at  the  time  of 
the  said  alleged  fire  so  alleged  to  have 
damaged  said  building,  including  tbe  pay- 
ment by  said  vendee,  W.  L.  Burch,  to  the 
plaintiff,  of  said  installments  of  purchase 
money,  to  wit,  the  aggregate  siun  ot  one 
thousand  ($1,000.00)  dollars. 

"That,  under  and  by  virtue  of  the  pro- 
visions of  said  written  contract  hereinbefore 
set  forth,  the  interest  of  said  insured  was 
not  that  of  unconditional  and  sole  owner- 
ship, but  his  interest  In  said  subject  of  in- 
surance was  conditioned  as  follows: 

"That  he  held  said  property  conditioned 
to  convey  the  same  In  fee  simple,  clear  of 
all  Incumbrances,  to  W,  L.  Burch,  of  Warren 
county,  Kentucky,  upon  the  payment  by  the 
said  Burch  of  tbe  sum  of  seven  thousand 
dollars  ($7,000.00),  as  prescribed  In  said  con- 
tract, and  the  said  Burcb  under  said  con- 
tract bad  the  right  to  compel  the  said  John 
W.  Brlckaon,  the  Insured,  to  comply  with 
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tbe  terms  and  conditions  of  said  contract, 
and  to  convey  to  him  the  satd  title  npon  tbe 
payment  of  the  porchase  price  named 
therein. 

"That  at  the  time  of  the  happening  of 
said  Are  tiie  said  W.  L.  Burcb  had  paid  to 
the  said  plaintiff  the  sum  of  one  thonsand 
(91,000.00)  dollars,  and  had  an  Interest  in  the 
Bald  property  under  his  said  contract  of  In- 
arurance,  to  wit,  tbe  Interest  of  a  pmrchaser 
ander  a  conditional  contract  of  purchase 
with  a  part  of  the  purchase  money,  to  wit, 
one  thousand  ($1,000.00)  dollars  paid. 

"That  after  the  making  of  said  contract 
hereinbefore  set  forth,  and  at  the  time  of 
the  happening  of  said  fire,  the  said  assured 
held  the  said  property  subject  in  all  respects 
to  tbe  terms  and  conditions  of  said  contract, 
and  bis  entire  Interest  therein  was  to  re- 
cdve  tbnefiom  the  said  sum  of  six  thonsand 
^000.00)  dollara  remaining  unpaid  on  said 
purchase  money,  and  but  through  the  con- 
sent or  voluntary  default  of  the  said  W.  h. 
Bnrcb  the  said  John  W.  Erlckam  bad  no 
other  Interest  or  ownership  In  said  property, 
except  to  receive  therefrom  the  sum  of  six 
tbouaand  ^000.00)  dollars;  and  held  hla 
said  interest  and  ownership  subject  to  the 
conditions  set  forth  In  said  contract  and  to 
the  Interest  of  the  aaid  W.  L.  Burch,  ac- 
qnlred  by  said  contract  and  by  tbe  payment 
of  one  thousand  ((1,000.00)  dollars  of  pur- 
chase money  thereunder."' 

The  i^intlff  demurred  to  this  plea  in  both 
cases  upon  the  grounds: 

"(1)  The  contract  of  sale  set  up  in  tbe 
plea  Is  a  personal  contract,  and  created  no 
eetate  or  Interest  in  land. 

"(2)  One  does  not  cease  to  be  the  un- 
condlttonal  and  sole  owner  of  land  by  agree- 
ing to  convey  It  at  a  future  date,  the  con- 
tra ctee  not  b^g  let  into  possession. 

TbB  Insurable  Interest  of  Erldtson  re- 
mained tbe  same  aa  before  the  contract,  be- 
cause tbe  loss  of  the  building  would  prevent 
delivery  of  tbe  property  contracted  to  be 
sold,  and  occasion  a  claim  by  the  contractee 
for  a  reduction  of  the  agreed  price  by  the 
amoont  of  the  loas." 

The  court  below  Bustalned  this  demurrer, 
and  this  mllng  Is  assigned  as  error. 

Tbe  court  below  ened  tn  tills  rallng.  That 
such  proTlsloDS  in  policies  of  fire  insurance 
are  material,  valid,  and  binding  npon  the 
parties  ia  settled  by  tbe  great  weight  of 
authority,  and  It  Is  so  recognised  here  in 
Scottish  Union  A  National  Insurance  0&  t. 
Petty,  21  Fla.  399. 

In  the  argument  here  it  vras  contended 
for  the  defendant  in  error  that  tbe  contract 
set  up  in  tills  plea  was  nothing  more  than 
an  option  to  tlie  contractee,  Bnrch,  giving 
him  the  right  to  become  tbe  purchaser  of  the 
propoty  covered  by  the  policies  at  a  future 
date,  and  that  tiie  execution  of  such  option 
by  Brlckson,  the  assured,  effected  no  changs 
89  SO.— 82 


in  his  interest  In  the  property  or  ownership 
thereof,  and  that  consequentiy  such  policies 
of  insurance,  issued  to  him  after  tbe  execu- 
tion of  such  contract  and  while  It  was  In 
full  force,  were  not  affected  thereby. 

Our  construction  of  the  contract  of  sale 
set  up  in  this  plea  Is  entirely  at  variance 
with  this  contention.  We  think  that  this 
contract  Is  a  skillfully  drawn  and  perfect 
bond  for  title,  whereby  Erickson  solemnly 
and  unqualifiedly  bound  himself,  his  heirs, 
executors,  administrators,  and  assigns,  to 
convey  and  assure  the  property  In  fee  by  a 
good  and  sufficient  deed,  clear  of  all  in- 
cumbrances, to  the  vendee,  Burcb,  upon  tbe 
1  payment  by  the  latter  of  definitely  fixed  and 
agreed  sums  of  money  at  definitely  fixed  and 
agreed  dates,  and  whereby  tbe  vendee, 
Burch,  solemnly  and  unqualifiedly  obligated 
himself,  bis  heirs,  executors,  administrators, 
and  assigns,  to  pay  such  definitely  fixed  and 
agreed  sums  at  the  dates  ^edfled.  The 
instrument  Is  under  the  seal  of  the  respective 
parties  and  formally  witnessed  by  two  sub- 
scribing witnesses.  It  imposes  upon  the 
I  respective  parties  to  It  an  entire  mutuality 
'  of  obligation;  tbe  vendee  to  pa^the  fixed 
sums  of  money  at  fixed  dates,  upon  compli- 
ance with  which  the  vendor  is  obligated  to 
convey  the  property  by  unincumbered  title 
The  only  optional  feature  contained  in  it  is 
that  the  vendor,  Erickson,  reserves  the  right, 
at  bis  option  or  discretion,  of  either  enfor- 
cing the  payment  by  the  vendee,  Burcb,  of 
the  agreed  price  of  the  land,  or  of  rescinding 
the  contract  and  retaining  as  damages  for 
its  breach  all  sums  already  paid,  in  the  event 
the  vendee,  Burch,  should  fall  to  make  tbe 
payments  at  the  dates  fixed.  We  think  it 
Is  clear  that  tiie  contract  set  up  In  this  plea 
is  one  that  could  be  mntoally  enforced  in 
equity  between  the  parties.  The  vendor 
could  enforce  tiie  payment  by  tbe  vendee 
of  the  price  of  the  land  therein  definitely 
agreed  to  be  paid,  and,  on  the  other  hand, 
tbe  vendee,  upon  paymrait  of  the  agreed 
purchase  ivice,  oonld  enforce  conv^ance  ct 
the  legal  title  to  himsdf.  This  optional 
feature  of  the  contract  gives  to  the  vendor, 
Erickson,  the  right  to  revoke  and  ^abandon 
the  contract  of  sale  upon  the  failure  of 
'  the  vendee  to  comply  with  his  obligations 
;  thereunder,  but  does  not  give  to  ths  vendee. 
I  Burdi,  the  same  (^tlon  or  right  ot  abandon- 
ment, but  unqualifiedly  lAIlgates  him  to 
buy  and  pay  the  agreed  purchase  pilcsw 

The  execution  and  delivery  of  tills  con- 
tract of  sale  and  conveyance  imdered  the 
Interest  of  the  vendor,  Brlckson,  In  the  land 
sold,  no  longv  that  of  sole  and  uncondition- 
al ownership,  within  the  meaning  of  tbe 
quoted  provision  of  the  policies  of  Insur- 
ance sued  npon;  but,  oa  the  contrary.  In 
the  case  of  Phoenix  Ins.  Co.  of  Brooklyn,  N. 
T.,  T.  Ken,  decided  by  the  Olrcnit  Court  of 
Appeals  of  the  BUghtii  Olrcnlt  (129  Fed. 
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723,MO.aA.2{a.  e6L.R.A.  068),  cited  In  i 
tbe  briefs  ol  coanael  for  the  defoidant  In 
erroFf  It  Ig  held  tbftt:  "Tbe  Inteiest  of  a 
purcbaser  of  jkropertr.  wbich  be  bas  unqnall- 
fledly  agreed  to  boy  and  wblcb  tbe  former 
owner  bas  absolntely  contracted  to  sell  to 
blm  upon  definite  terms.  Is  the  sole  and 
nncondltlonal  ownersblp  wltbln  the  troe 
meaning  of  tbe  ordinary  clanse  npon  that 
subject  In  Insorance  poUcies.  because  tbe 
vendOT  may  compel  the  vendee  to  pay  tcx 
tbe  property  and  to  sofler  any  Ion  that  oc- 
curs." 

Upon  Uie  execution  and  delivery  of  fhe 
contract  of  sale  set  up  In  tbe  defendant's 
plea  the  vendor,  Erlckson,  became  the  holder 
of  the  legal  title,  in  trust  for  his  vendee, 
Burch,  as  security  for  the  defmed  pur- 
chase price  due  from  the  latter  to  the  for- 
ma, and  the  vendee,  Burch,  held  the  pur* 
chase  price  as  trustee  for  bis  vendor.  2 
Story's  Bq.  Juris.  {13th  Ed.)  i  788.  We  do 
not  think  that  the  retention  of  possession 
of  the  land  by  the  vendor,  Erlckson,  makes 
any  material  difference  In  his  status  as  own- 
er so  as  to  effect  tbe  question  under  discus- 
sion. Hv  bed  tbe  right  to  stipulate,  as  be 
did  do,  for  the  retention  of  possession  until 
tbe  purchase  money  was  paid;  but  this 
did  not  render  the  transaction  any  the  less 
an  unquallfled  sale  of  the  property  on  bis 
part  and  purchase  thereof  by  his  vendee. 
This  contract  of  sale  and  purchase  having 
been  entered  into  prior  to  the  Issuance  of 
the  policies  of  Insurance  sued  upon,  and  be- 
ing In  full  force  and  effect  at  the  time  they 
were  issued,  rendered  the  said  policies  void 
according  to  their  express  terms,  and  they 
cannot  be  recovered  upon.  Oermond  v. 
Home  Ins.  Ca,  2  Hun.  640;  Savage  v,  How- 
ard Ins.  Co..  52  N.  T.  502.  11  Am.  Rep.  741; 
Phvenix  Ins.  Co.  v.  Public  Parks  Am.  Co., 
63  Ark.  187,  37  S.  W.  959;  Elliott  v.  Ash- 
land Mut  Fire  Ina  Co..  117  Pa.  548,  12  Atl. 
676,  2  Am.  St  Rep.  703;  Oibb  v.  Pbila. 
Fire  Ins.  Co.,  69  Minn.  267,  61  N.  W.  137, 
50  Am.  St  Rep.  405;  Blak  v.  Citizens' 
Ins.  Co.  of  Bvansville,  16  Ind.  App.  666,  46. 
N.  E.  804;  Wood  on  Fire  Insurance,  {  194; 
Matthews  V.  Capital  Fire  Ins.  Co.,  116 
Wis.  272,  91  N.  W.  675;  Loventhal  v.  Home 
Ins.  Co.,  112  Ala.  108,  20  South.  419,  33  L. 
B.  A.  268,  67  Am.  St  Rep.  17;  Dupreau  v. 
Hibemia  Ins.  Co.,  76  Mich.  616,  43  N.  W. 
585,  5  L.  R.  A.  671;  Penn.  Fire  Ins.  Co.  v. 
Hughes,  47  C.  C.  A.  459,  108  Fed.  497;  Ab- 
bott V.  Shawmut  Mut  Fire  Ins.  Co.,  3 
Allen,  213;  Davis  v.  Pioneer  Fum.  Co.,  102 
Wis.  394,  78  N.  W.  686;  The  MiUvIUe  Mut 
Fire  Ins.  Co.  v.  Wllgus.  88  Pa.  107;  Chand- 
ler V.  Commerce  Fire  Ins.  Co.  of  N.  T.,  88 
Pa.  223;  Lewis  v.  New  England  Fire  Ins. 
Co.  (C.  0.)  24  Blatchf.  181.  20  Fed.  496; 
Pelton  V.  Westchester  Fire  Ins.  Co.,  77  N. 
y.  605. 

Tbe  Judgment  of  the  court  below  In  both 
of  said  causea  Is  reversed,  with  dIrecflonB  to 


I  overrule  the  demurrers  therein  of  the  plain- 
tiff to  the  additional  pleas  of  the  defendants 
filed  August  81,  1904.  The  costs  of  these 
writs  of  error  to  be  taxed  against  the  de- 
fendant In  error  in  bofli  rases. 

HOOKEB  and  PABKHILI^  JJ^  ooncnr. 

BHACKLEFOBD,    C.   J.,   and  WHIT- 
FIBLD,  J.,  concur  In  the  opinion. 

OOCKBBLL,  J„  disqualified. 


IVBT  v.  DAWLET. 

(Supreme  Court  of  Florida,  Dlvbdon  B.  Nov. 
7, 1906.) 

Mobtgagbs—Recobd— Notice. 

Previons  to  Jtine  13,  1882,  wlien  tbe  Revis- 
ed Statutes  of  ISfQ  went  into  eflect,  there  was 
no  law  in  this  state  lequiiing  elete  of  the  dr- 
cult  court  to  ke^  spedal  books  In  which  to 
record  mortgages,  ana  when  a  mortgage  of  real 
estate  was  filed  in  a  clerk's  office  on  tbe  10th 
of  July,  1891,  and  recorded  on  that  day,  or  on 
the  18tti  day  (tf  said  monUi,  In  the  Hlscel- 
laneooa  Record  Book,  snch  record  Is  construct- 
ive notice  of  tbe  contents  of  said  mortgage  to 
subseqaent  mortgaffeea  of  bM  real  ssMt  and 
those  holding  under  them. 
(Syllabus  by  the  Court) 

Appeal  from  drcnlt  Oourt,  Marlon  Coun- 
ty; W.  &  Bullock,  Judge. 

Bill  by  Robert  A.  Iv^  against  A.  J.  Daw- 
ley.  Decree  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

Otis  T.  Green,  for  appellant  H.  H  Ander- 
son,  for  appellee. 

HOCKER,  J.  Robert  A.  Ivey  filed  a  bill  In 
the  circuit  court  of  Marion  county  on  tbe  Slst 
December,  1903.  to  foreclose  a  mortgage  on 
real  estate  situated  in  Marlon  county  against 
A.  J.  Dawl^.  It  is  alleged  that  the  instru- 
ment in  writing  sued  on  as  a  mortgage  was 
executed  on  the  5tfa  of  April,  1891,  by  0.  W. 
White  to  E.  B.  Oaulden  for  a  valuable  con- 
sideration, and  was  assigned  by  Oauldoi  to 
the  complainant,  Ivey,  on  December  11,  1881. 
It  Is  all^fed  that  the  said  writing  was  filed 
for  record  In  the  office  of  the  clerk  of  the 
circuit  court  of  Marlon  county  on  the  lOtb 
of  July,  1891,  and  was  duly  recorded  In  ac- 
cordance with  law,  as  appears  by  the  Instru- 
ment appended  to  the  bill  as  an  exhibit  and 
made  part  thereot  It  la  further  alleged 
that  the  assignment  to  Ivey  was  filed  for 
record  In  tbe  clerk's  office  of  Marlon  county 
on  March  11,  1882,  as  appears  by  said  ex- 
hibit It  is  further  alleged  that  Dawley  was 
a  purcbaser  of  tbe  mortgaged  property  under 
a  foreclosure  sale  made  under  junior  mort- 
gages executed  by  White  on  the  3d  of  Novem- 
ber, 1881,  recorded  in  the  clerk's  office  on  the 
4th  and  7th  of  November,  1881,  respectively, 
and  therefore  tbathisrlgbtswereeubordlnato' 
to  those  of  complainant  The  bill  contains 
the  usual  prayers.  A  demurrer  was  filed 
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and  OTerruled,  and  afterwards  a  plea  waa 
filed,  which  in  substance  set  up  that  the 
writing  Bued  on  as  a  mortgage  was  recorded 
in  HiscellaneotiB  Record  Book  0,  at  page  88, 
<m  the  13th  of  Jnly,  1891,  and  not  recorded  In 
the  mortgage  record  books  kept  by  the  clerk 
of  Marlon  county;  that  the  recording  in  the 
Miscellaneoua  Record  Book  was  not  a  rec- 
ord made  ttt  accordance  with  law,  and  that 
Dawley  had  no  constmctlTe  notice  of  the 
existence  of  the  allied  lien  of  the  writing 
sued  on  at  the  time  be  purchased  the  Junior 
mortgage  on  the  6th  of  July,  1802.  t<a  which 
he  paid  a  valuable  consideration,  and  which 
mortgage  was  dated  8d  of  November.  1881. 
and  properly  recorded  on  the  7th  of  Novem- 
ber, 1891;  that  Dawley  was  an  innocent  pur- 
chaser of  the  real  estate  described  in  the  bill, 
and  without  actual  or  conatructive  notice  of 
the  mortgage  lien,  and  wltiiout  actual  or 
constmctive  notice  that  complainant  or  his 
assignor  claimed  any  Interest  in  the  premises. 

Replication  waa  filed  and  the  testimony  of 
Dawley  taken  by  deposition.  The  testimony 
sustains  the  plea,  to  the  effect  that  he  paid 
a  valuable  consIderatioD  for  the  Jonlor  mort- 
gage and  had  no  actual  notice  of  the  mort- 
gage or  of  the  claim  of  the  complainant  or  bis 
assignor.  Upon  final  bearing  a  decree  was 
made  dismissing  the  bill,  and  from  this  de- 
cree an  appeal  was  taken  to  this  court  and 
the  following  assignment  of  error  made: 
"The  coQrt  erred  in  ratering  its  final  decree 
of  March  4. 1905,  in  which  It  decreed  that  the 
bill  of  complaint  should  be  dismissed." 

Tl^e'  principal  contention  of  appellant  Is 
that,  the  mortgage  sued  on  having  been  filed 
for  record  with  the  clerk  on  Jnly  10,  1891, 
th^  filing  alone  by  virtue  of  section  1977.  Rev. 
St.  1892,  was  conatructlve  notice  to  the  sub- 
sequent mortgagees  and  those  holding  under 
them.    But  the  pleadings  present  another 
tjuestion  which  we  cannot  overlook.  The 
>nortgage  was  not  only  filed  for  record  on 
ETuly  10,  1891,  but  was  recorded  In.Mlscella- 
/neous  Record  Book  O,  at  page  S9,  on  the  13th 
/  of  Jnly,  1891,  some  time  before  the  execution 
'  of  the  Junior  mortgage  under  which  Dawl^ 
holds  the  mortgaged  property.   Section  1391. 
Rev.  St  1892,  requiring  clerks  of  the  circuit 
court  to  keep  "a  record  of  deeds,"  "a  record 
of  mortgagee,"  and  the  other  spe^fic  records 
therein  mentioned,  does  not  seem  to  be  a 
reproduction  of  any  previous  statute  In  this 
state.   The  Revised  Statutes  went  into  effect 
on  June  13,  18^  and  we  have  not  been  able 
to  find  any  statute  of  a  previous  date  requir- 
ing the  clerk  to  record  mortgages  in  any 
specifically  designated  record  book  In  order 
to  give  constmctive  notice  of  their  existence. 
Section  4  of  the  act  of  November  15,  1828 
(section  6,  p.  216,  McClel.  Dig.),  required 
<^nveyancee,  transfers,  and  mortgagee  of  real 
rotate.  In  order  to  be  good  and  ^ectlve  in  law 
equity  against  creditors  and  subsequent 
tnrchagera  for  a  valuable  consideration  and 
without  notice,  to  be  "recorded  in  the  office 
'"'^Soed  by  law  for  that  purpose."  Undo- 


article  6,  S  19.  of  the  Constitution  of  1868. 
the  clerks  of  the  circuit  courts  are  the  re- 
corders of  the  counties.  The  same  authority 
Is  conferred  upon  clerks  of  the  circuit  courts 
by  section  16.  art  6,  of  the  Constitution  of 
1885.  This  was  the  state  of  the  law  when 
the  Instrument  sued  on  here  was  filed  for 
record  and  recorded  In  "Miscellaneous  Rec- 
ord Book  0." 

In.  Switzer  t,  Knapps,  10  Iowa,  72,  74  Am. 
Dec.  875,  It  was  held  that  the  "record  of  a 
quitclaim  deed  Is  sufficient  and  operates  as 
notice  when  such  deed  Is  recorded  in  the 
book  of  mortgages;  the  evidence  not  showing 
whether  that  book  was  used  for  recording 
mortgages  only,  or  whether  It  was  used  to 
record  both  abimtute  deeds  and  mortgages, 
and  the  statute  not  requiring  separate  books 
for  these  different  Instruments." 

In  Farabee  v.  McKerrihan,  172  Pa.  284.  83 
Atl.  583,  51  Am.  St  Rep.  731.  it  was  held 
that  "Instrumrats  in  writing  not  required  by 
law  to  be  recorded  in  a  particular  book  may 
be  recorded  In  any  book  kept  by  the  recorder." 

In  the  last-cited  case  a  mortgage  was  re-  ' 
corded  in  the  deed  book.  Bee,  also.  Smith's 
Ex'r  V.  Smith,  18  Ohio  St  632;  Mee  v.  Bene- 
dict, 98  Mich.  260,  text  269,  270,  57  N.  W.  176, 
22  L.  R.  A.  641.  39  Am.  St  Rep.  643;  24  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  106;  2  Devlin  on 
Deeds,  {  600.  and  notes. 

The  Instrument  sued  on  in  the  case  at  bar 
is  not  In  the  usual  form  of  a  mortgage,  and 
probably  the  clerk  bad  some  difficultr  In 
classifying  it;  bnt  Inasmuch  as  at  the  time 
it  was  filed  for  record  there  waa  no  statute 
In  force  In  this  state  requiring  mortgages  to 
be  recorded  In  any  specially  designated  book, 
we  are  constrained  to  hold  that  the  mortgage 
in  this  case  was  properly  recorded,  and  the 
record,  therefore,  was  constmctlTe  notloe  to 
Dawley. 

It  Is  unnecessary  to  pass  upon  the  effect  of 
section  1977  of  the  Revised  Statutes  of  1892. 
which  provides  that  "all  instruments,"  etc.. 
"shall  be  deemed  to  be  recorded  from  the  time 
the  same  are  filed  with  the  ofiScer,"  etc. 

The  decree  appealed  from  is  reversed,  and 
the  cause  remanded  for  such  otha  proceed- 
ings as  equity  may  require. 

TAYLOR,  P.  J,,  and  PABKHILL,  J.,  con- 
cur. 

SHACKLEFORD,  O.  J.,  and  OOOKRELL 
and  WHITFIELD,  JJ..  concur  in  the  opinion. 


ni5  La.) 
No.  16,804. 
ITZKOTITCH  T.  WHITAEBR. 
(Supreme  Court  of  Lonlslaiia.  Nov.  20;  1900.) 
1.  InjuNcnon  —  FBononon  ow  PnaosAX. 

RlOHTS. 

The  dvil  courts  have  jurisdiction  In  in- 
junction procsediDgs  institated  to  protect  a  per- 
sonal right 
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2.  Saue— PicruKS  iif  Boouxs'  Oaixkbt. 

A  rale  nisi  wu  Ismied  and  prellminair 
InJnnctioD  granted  on  the  allegations  of  the  pe- 
tition. The  court  upon  the  allegations  dedoed 
that,  If  facts  were  as  all^^  inJonctioD  shoQUi 
be  issued,  and  it  follows  that  In  that  case  It 
should  be  made  perpetual. 

8.  SAUB— BVIDENOB. 

The  case  may  be  heard  on  the  merits,  In 
order  ttiat  it  may  be  decided  after  having  heard 

testimony. 

(Syllabus  by  the  Court) 

Action  by  Jacob  Itskorltch  against  Bd- 
ward  Stanler  Wbltaker.  Bxceptlfms  to  a 
rule  nisi  were  orermled,  and  defendant  prays 
for  wilts  9t  pndilbltloii  and  oortlonrL  Da- 
llied. 

Samuel  Lools  Gllmore,  OUy  Atty.  (Benja- 
min Rice  Foreman,  of  coonael),  for  relators. 
Respondent  Judge,  pro  aa  Solomon  Wolff 
and  OastayeLemIe,forreBponaent  Itzkorltch. 

BKDAUX.  0.  J.  Plaintiff  complained  of 
the  Inspector  of  police,  who  had  his  (plaln- 
tlfTs)  photograph  taken,  and  who  was  about, 
he  said,  to  have  it  placed  in  the  rogues'  gal- 
iery.  He  prayed  to  enjoin  the  defoidant,  In- 
spector of  police,  and  he  ayorred  damages  In 
a  sum  over  f 2,000.  He  aTcrred  substantially 
that  he  la  an  old  resident  of  tiie  city,  has  a 
ftimlly,  iB  engaged  in  legitimate  business, 
pays  his  taxes,  and  leads  an  honest  life. 

The  Judge  of  the  district  court  Issued  a 
rule  nisi  and  directed  the  defendant  to  show 
cause  why  he  should  not  be  enjoined. 

An  exception  was  filed  to  the  rule  nisi,  In 
which  he  (defendant)  stated  that  he  had 
placed  the  picture  in  the  rogues'  gallery  be- 
fore plaintlfTs  petition  had  been  filed  and 
that  he  had  forwarded  copies  to  galleries  in 
other  states;  that  be  was  acting  In  the  dis- 
charge of  bis  duty  as  Inspector  of  police;  and 
that  the  dvll  district  court  had  no  Jurisdic- 
tion to  enjoin  him  while  he  was  enforcing 
the  criminal  laws. 

In  case  this  was  orerruled,  he  alleged.  In 
snbstaoce,  that  defendant  had  been  convicted 
of  felony  and  that  his  character  was  notori- 
ously bad. 

The  question  of  jurisdiction  vel  non  Is  the 
first  which  presents  itself  for  decision. 

The  exception  as  relates  to  jQrisdlcti<m  was 
properly  overruled. 

For  the  purpose  of  the  hearing  of  this  ex- 
ception, the  all^atlons  of  plaintlfTs  petition 
for  an  injunction  must  be  taken  as  true. 
They  were  not  traversed  In  the  original  ex- 
ception, and  we  conclude  that  the  Issues  ten- 
dered In  the  original  exception  are  those 
which  the  court  passed  upon  In  sustaining 
Its  Jnrisdlctioa 

The  plaintiff,  for  the  said  hearing,  must 
be  considered  an  honest  man.  We.  think  that 
the  publication  of  an  innocent  man's  photo- 
graph In  the  rogues'  gallery  gives  rise  to 
sufficient  grounds  to  sustain  an  Injunction. 

There  la  a  right  in  equity  to  protect  a 
person  fran  siicb  an  Inraslon  of  prirate 
rights. 


Brery  one  who  does  not  violate  the  law 
can  Insist  upon  being  let  al<me  (the  right  of 
privacy).  In  sncb  a  case  the  right  <tf  prK-v 
vacy  Is  absolute. 

It  must  be  said  that  there  Is  some  limit  to 
fliis  right,  which  It  is  not  necessair  to  dlscoas 
in  this  case.  A  person  may  be  arrested,  im- 
prisoned, and  acquitted,  withont  right  to 
damages.  All  of  this  is  tme,  bat  It  bears  no 
application  to  the  issue  in  hand. 

Where  a  person  Is  not  guilty,  Is  honest 
(and  that  Is  the  only  light  upon  which  to  con- 
sider this  case  with  the  issues  before  us),  he 
may  obtain  an  Injunction  to  prevent  bis  photo- 
graph from  being  sent  to  the  rogues*  gallery. 

He  has  the  personal  right  to  the  restrain- 
ing order,  at  least  for  the  time  being. 

The  theory  In  (^position  to  this  view  Is 
substantially  that  the  picture  should  be  ^ 
taken  and  exhibited  for  the  public  good.  ' 

There  can  be  no  public  good  subserved  by 
taking  the  photograph  of  an  honest  man  for 
the  purpose  before  mentioned. 

The  couri  had  Jurisdiction  to  issue  the 
preliminary  Injunction,  and  to  make  It  per- 
petual If  the  evidence  jnstifles  the  decree. 

The  difficulty  consists  in  the  fact  that  there 
is  no  evidence  before  the  court  None  was 
offered.  We  have  only  the  bare  allegations 
before  us,  and  not  a  scintilla  of  evidence  to 
sustain  them. 

It  follows  that  all  the  district  court  did 
"was  to  assume  that  the  all^atlons  were  tme 
and  that  they  set  forth  sufficient  to  warrant 
the  issuance  of  an  injunction. 

There  has  been  no  final  decision.   The  In- 
junction is  merely  provisional. 

It  having  been  finally  decided  that  the 
court  has  jurisdiction,  under  the  present 
state  of  the  case  it  will  be  tried  on  all  fbe 
issues  presented,  and  a  decision  arrived  nt 
that  will  permanently  decide  all  the  Issnee. 

This  cannot  be  done  at  this  tim& 

The  injunction  Is  not  strictly  mandatory. 
If  it  were,  under  the  Jurisprudence  of  tbi^ 
state  there  are  injunctions  that  hare  beed 
sustained   In   exceptional   cases,  although 
slightly  mandatory.  The  last  utterance  of 
this  court  was  in  State  ex  rel.  Yale  r.  Jndge, ', 
41  La.  Ann.  518,  6  South.  512,  in  which  the\ 
court  held  that  under  the  exceptional  clr-  \ 
cumstances  injunction  had  properly  gone 
forth  to  slightly  undo  that  which  had  been 
done.   We  Insert  a  list  of  decisions,  the 
weight  of  which  sustain  the  Injunction  in 
hand,  even  If  considered  in  the  light  of  being 
slightly  mandatory.   W^  do  not,  we  must  say, 
concede  that  the  injunction  here  Is  manda- 
tory.  McDonogh  T.  Galloway,  7  Rob.  442; 
Pierce  t.  City  of  New  Orleans,  18  La.  Ann. 
242;  Black  v.  Good  Intent  Towboat  Co.,  31 
La.  Ann.  497;  State  v.  Jndge  Sixth  Dlst 
Court,  32  La.  Ann.  12T6;  City  of  New  Or- 
leans V.  Great  Southern  Telephone  A  Tele- 
graph Co.,  37  La.  Ann.  571;  Beebe  t.  Guin» . 
ault,  29  La.  Ann.  706;  State  T.  Young,  88  Lua. 
Ann.  923;  State  v.  Judge  of  Eleventh  Dl«4^ 
Court;  40  La.  Ana  206^  8  South.  661. 
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AlthoQffh  "maadamiis  may  be  the  better 
practice  from  any  point  of  riew,  we  do  not 
think  tbat  we  sboald  set  aside  the  injunction 
on  the  ground  urged  on  this  particnlar  point. 

The  purpose  is  so  far  as  possible  to  re- 
store the  status  quo  ante  litem  (temporarily 
It  may  be). 

The  direction  has  gone  to  the  defendant  not 
to  permit  the  photograph  to  be  exhibited,  for 
the  time  being  at  least  It  must  not  be  con- 
sidered as  part  of  the  collectlOD.  The  gal- 
lery will  have  a  small  space  eorered  in  some 
way  In  order  to  screen  this  photograph  from 
view.  The  exhibition  will  be  suspended  and 
the  dlMrflmtlon  of  copies  stopped. 

The  provisional  injunction  is  not  an  In- 
terruption to  the  administration  of  the  crimi- 
nal law.  The  defendant  can  certainly  en- 
force all  laws  needfnl,  without  let  or  hin- 
drance: There  is  on  that  score  no  ground  for 
complaint 

There  are  decisions  of  recent  date  on  the 
subject  of  the  "law  of  privacy,"  especially 
Boberson  t.  Bocheeter  Folding  BfA  (N.  T.) 
64  y.  E.  442,  59  L.  R.  A.  478,  SB  Am;  Bt  Rep. 
628. 

Gentle  young  persona  of  Ute  opposite  sex 
have  objected  to  the  free  use  made  of  their 
pictures,  and,  objecting,  have  appealed-  to 
the  courts. 

The  dedans  to  which  ft  has  given  rtee 
are  lengthy  and  Interesting.  We  have  read 
them  only  to  arrive  at  the  conclusion  that 
they  are  not  germane  to  the  subject  to  which 
we  have  here  given  attention. 

The  rule  which  issued  in  this  case  la  re- 
called and  discharged. 

The  remedy  asked  for  at  this  time  la  no^ 
granted.  The  questions  go  to  the  hearing  of 
the  lamea  hpreafter. 


(115  lA.) 
No.  16.642. 

ZAMBBLU  T.  F.  JOHNSON  A  BON  OD., 
Limited. 

(Supreme  Court  of  Louisiana.  Nov.  20^  1006.) 

HiOHWATB— Use— Runaways— Pebsorax.  Ir- 
jrnxiBS. 

It  Is  DMlfgence  for  the  driver  of  a  team  of 
horses  to  abandon  bis  seat  upon  tbe  box  and 
bis  bold  upon  tbe  reina,  and  to  leave  his  team 
standing  in  a  frequented  place:  and,  where  it 
appears  probable  that  they  might  have  been 
controlled  If  he  had  been  In  the  proper  position 
to  control  tfaem,  his  «nployer  will  be  held  lia- 
ble In  damages  for  injury  indicted  by  them  iv>on 
a  third  person  lu  running  away. 

[E^.  Note. — For  casea  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  fi  468 j  voL  84^  Gent  Dig. 
Master  and  Servant  f  1227.] 

(Syllabas  by  the  Court.) 

Appeal  from  Civil  District  Ooort,  Pariah 
of  Orleans ;  John  St  Paul,  Judge. 

Action  by  William  Zambelll  against  F. 
Johnson  &  Son  Company.  Limited.  Judg- 
ment tor  plaintiff,  and  defiendant  appeals. 
Affirmed. 

UcCloskey  ft  Benedict,  for  appellant  Wal- 
ter Henry  Rogers  and  Wynne  Gray  Rogers, 
for  appellee. 


Statement 

UONBOD,  J.  Defendant  appeals  from  a 
judgment  awardlnc  the  plaintiff  fSOO  am 
damages  tor  jtttsonai  Injuries  sustained  by 
him  through  the  alleged  negligent  discharge 
t>y  one  of  defendant's  sarvants  of  the  duties 
for  which  he  was  employed.  The  plalntUE 
answers  the  appeal  and  prays  for  an  In- 
crease In  the  amount  of  the  Judgment 

It  appears  from  the  evidence  that  on  Jan- 
uary 12, 1904.  John  Domlnick,  William  Toale, 
and  the  plaintiff,  employes  of  tbe  Crescent 
City  Jockey  Club,  were  eng^:ed  in  the  die- 
charge  of  certain  functions  at  a  gate  sltn- 
ated  some  30  feet  from  the  end  of  the  grand 
stand  and  leading  Into  the  race  track ;  that 
still  nearer  the  end  of  the  stand  and  facing 
the  track  stood  a  two-horse  carriage,  owned 
by  the  defendant  of  wtilch  Martin  Motser 
was  the  driva,  and  that  alongside,  and  a 
little  way  to  the  rear,  of  the  carriage  was 
a  one-horse  vehicle,  also  owned  by  tbe 
defendant  of  which  August  Bell  had  charge. 
Neither  of  the  teams  was  hitched,  and  nei- 
ther of  the  drivers  was  occupying  tbe  box 
seat  of  his  vehicle,  and  whether  Menzer  was 
standing  near  hjs  horses  or  was  8  or  10  feet 
away  from  them,  is  a  question  about  which 
there  Is  aome  conflict  in  the  testimony.  It 
also  appears  tiiat  between  two  of  the  races, 
and  wMIst  the  gate  In  question  was  opened 
In  order  to  allow  tbe  horses  which  had  been 
and  were  to  be  engaged  therein  to  leave  and 
enter  upon  the  track,  a  horse  somewhere  In 
the  rear  of  the  two  vehicles  mentioned  be- 
came frightened,  and,  breaking  away,  dashed 
a  buggy  to  which  it  was  attached  against 
the  structure  constituting  the  entrance  to 
tbe  club  grounds,  and  the  noise  Is  said  to 
have  frightened  the  horses  attached  to  the 
defendant's  vehicles.  Bell  succeeded  in  catch- 
ing and  holding  his  horse,  and  Menzw  testi- 
fies that  he  "grabbed"  his  right-hand  or  off 
horse  by  the  head  with  his  left  hand,  and  at- 
tempted to  stop  his  team  In  that  way  but  tbat 
he  was  thrown  against  the  railing,  and,  losing 
his  hold,  fell  to  the  ground.  Be  tbat  as  it  may. 
the  fact  remains,  that  his  horses  ran  away, 
that  they  ran  through  the  gate,  that  Doml- 
nick and  Toale.  special  ofScer  at  tbe  gate  And 
gatekeeper,  respectively,  succeeded  in  escap- 
ing them  by  jumping  briskly  out  of  the  way. 
but  that  plaintiff,  who  happened  to  be  look- 
ing in  another  direction,  was  knocked  down 
and  Injured.  An  attempt  was  made,  through 
tbe  testimony  of  the  defendant's  two  drivers, 
to  show  that  plaintiff  tried  to  stop  the 
borBee;  but  the  testimony  of  these  wit- 
nesses Is  confused  and  unsatisfactory,  and 
1b  contradicted  by  that  of  the  plaintiff  and 
of  Toale.  the  wlbiess  last  named  testifying 
that  be  plaintiff)  did  not  have  time  to  make 
such  an  attempt,  as  he  was  "looking  toward 
tha  stretch,  on  tbe  other  side  of  the  gate,  and 
got  caught"  by  reason  of  the  horses  coming 
BO  quickly.  Tbe  plaintiff's  Injury  consisted 
of  a  fractiu-e  of  the  first  metatarsal  bone  of 
the  left  foot  as  a  consequence  of  which  be 
suffered  considerably,  was  cpnfliwd  to,  his 
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room  for  some  time,  was  obliged  to  keep  bis 
foot  In  plaster  and  bandages  for  nearly  seven 
weeks,  and  bad  to  use  cratcbes  and  a  stick 
antll  aome  time  In  Ainrll  fbllowlng  the  ac- 
ddoBt  The  Jockey  Glnb  paid  his  wages, 
bat  be  testlfles  that  be  was  subjected  to  ex- 
tra expenses,  including  snrglcal  and  other 
attention,  amonntlng  In  tbe  aggregate  to  $167. 

Opinion. 

The  brief  filed  by  the  learned  counsel  for 
the  defendant  contains,  as  Its  syllabus,  the 
following  syllabus  of  an  opinion  by  our  pred- 
ecessors In  tUs  court,  to  wit : 

"A  person  owning  a  horse  and  buggy  is  not 
responsible  to  another  for  tbe  damage  caused  by 
his  h<MrBe  running  away  with  the  buggy  and 
against  another  horse  and  bnggy.  If  the  running 
away  of  his  horse  was  not  caused  by  his  care- 
lessness or  negligence,  but  was  caused  by  some 
other  person  or  a«en<^  over  which  he  ooold 
exercise  no  control."  Shawhan  Case,  24  La. 
Ann.  890. 

Tbe  case  to  which  this  doctrine  Is  applied 
was  thus  stated  by  tbe  court : 

"The  evidence  shows  that  each  jiarty  had 
placed  his  horse  and  buggy  not  more  Uian  12  or 
16  feet  apart  In  the  place  allotted  for  such  pur- 
poses in  the  Fair  Grounds,  and  each  in  charge 
of  a  boy,  or  lad ;  the  defendant  having  his 
animal  also  tied  to  a  tree.  Not  long  afterwards, 
and  whilst  each  of  said  teams  was  standing  and 
quiet,  a  third  party,  drlTlng  a  horse  and  bnggy 
rapidly,  ran  against  the  buggy  of  the  defend- 
ant, injuring  it  and  the  liarn^s,  and  causing 
the  horse  to  break  bis  fastening,  and  in  the 
fright  run  suddenly  against  the  plaintiff's  horse, 
inmcting  a  wound  with  the  shaft  of  tbe  buggy 
which  resulted  fatally.  Under  this  state  of 
facts  the  defendant  was  not  guilty  of  negligence 
or  fault,  and  does  not,  therefore,  come  within 
the  ap^ication  of  hrticles  2315,  231 G,  Ilev. 
Olv.  C<we.  His  animal  was  not  vicious  or  un- 
ruly, was  not  running  at  large,  but  was  fasten- 
ed, with  at  least  ordinary  care.  In  the  usual 
place  and  where  the  plaintiff  and  others  had 
put  theirs."  * 

The  differences  between  the  case  cited 
and  the  case  at  bar  are  obvious.  It  may  be, 
and  doubtless  Is.  a  sufficient  precaution 
against  accident  to  tie  a  single  horse,  ordi- 
narily gentle,  to  a  tree,  at  a  place  provided 
for  that  purpose  upon  the  Fair  Grounds, 
an4  to  leave  a  lad  to  watch  him ;  but  It  does 
not  follow  that  like  precaution  would  be  suf- 
ficient with  respect  to  a  doable  team  simi- 
larly situated,  and  It  by  no  means  follows 
that  a  double  team  may  be  safely  left,  wholly 
unsecured  and  with  no  one  holding  tbe  reins, 
near  the  main  entrance  of  a  race  track,  whilst 
tbe  races  are  being  run:  There  Is  no  direct 
evidence  before  us  as  to  the  character  of  tbe 
horses  by  which  the  Injury  complained  of  was 
Indicted;  but,  from  the  fact  that  they  were 
soon  caught  and  brought  back,  without  bar- 
ing injured  themselves  or  the  carriage  to 
which  they  were  attached.  It  may  be  assumed 
that  they  were  not  dangerous  or  Intractable, 
and  it  Is  a  fair  presumption  that,  If  the 
driver  had  been  on  tbe  box,  with  tbe  reins 
In  his  bands.  Instead  of  being  In  a  position 
where  be  could,  at  best,  only  "grab"  one  of 
the  horses  by  the  head  with  his  left  hand. 


he  would  have  had  no  difficulty  In  prevntbig 
them  from  running  away.  No  doubt  a  case 
might  be  presented  where  even  the  pre- 
caution suggested  would  prove  nnarall- 
1^,  siiKe  there  ar^  no  doubt,  hones  Hiat  be- 
come uncontrollable  without  V)parent  roaon, 
and  anj  hnse  may  be  driven  to  a  frensy  of 
fear  or  pain  by  unusual  or  startling  nolsea  or 
appearances,  or  by  Injury  Inflicted  on  th«n. 

In  the  first  case,  the  owner,  knowing  the 
cfaaractOT  of  the  bane,  uses  him  In  fireqnented 
placea  at  his  own  risk,  since  It  Is  rank  dlsre* 
gard  of  the  safety  of  the  public  to  so  use  an 
animal  that  may  at  ai^  moment,  and,  so  far 
as  the  human  mind  can  determine,  without 
cause,  become  dangerous  to  human  life.  In 
the  second  case.  If  the  happening  which 
drives  the  horse  to  frenzy  could  not  reason- 
ably hare  been  anticipated,  the  owner  Is  not 
at  fault,  since  the  horse  la  a  domesticated  an- 
imal, and  such  risks  connected  with  bis  use. 
It  may  be  said,  are  assumed  by  tbe  public. 
In  the  Instant  case  the  horses  were  not  driven 
to  frenzy,  and,  as  we  think,  might  easily  have 
been  ccmtrolted  tf  th»e  had  been  any  tme  In 
the  proper  position  to  control  them.  The 
proximate  cause  of  the  accident  was,  there- 
fore, 1^  negligence  of  the  driver  In  abandon- 
ing his  seat  iqxm  the  box  and  hla  hold  npon 
the  reins,  and  In  allowing  tbe  horses  to  stand, 
and  practically  run,  at  large.  The  evidence 
falls  to  satisfy  us  that  tbere  was  any  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, or  that  there  should  be  any  change  In 
tbe  amount  of  damages  awarded. 

Tbe  Judgmoit  appealed  from  Is  accordingly 
affirmed. 


ai5  la.) 
Na  15,649. 

LHOTB  A  CO,  V.  CHURCH  EXTENSION 
SOC.  OF  MBTIIODIST  EPISCOPAL 
OHUBCH  et  al. 
(Buiraae  Conrt  of  Louisiana.  Nov.  20, 1905.) 

AFPXAIi — JxmiSOICTION — AMOUNT  IlTVOLVED. 

A  corporation  that  had  changed  its  name 
was  sued  Utrongh  error  under  its  old  name,  and 
judgment  was  rendered  against  It  under  its  old 
name,  and  execution  Issued  on  tiie  juc^ment, 
and  its  property  was  seized,  and  it  enjoined  the 
seizure.  In  such  a  case  the  issue  is  not  as  to 
tbe  ownovhip  of  tbe  property  seized,  but  as  to 
the  validity  of  the  jadgment  under  which  ^e 
execution  has  Issued,  and  the  appellate  Juris- 
diction must  be  tested  by  the  amount  of  the 
judgment,  and  not  by  that  of  the  value  of  the 
property  seized. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  John  St.  Paul,  Judge. 

Suit  by  tbe  Church  Exteusiou  Society  of 
the  Methodist  Episcopal  Church  and  others 
against  Lbote  &  Co.  Jn^ment  for  defend- 
ants, and  plalDtlffs  appeal.  Transferred  to 
the  Court  of  Appeal. 

Merrick  &  Lewis,  Philip  Gensler,  Jr.,  and 
Pierre  Crabitte,  for  appellant  Board  of 
Church  Extension.  D.  Howard  McCaleb,  for 
appelleea. 
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PROVOSTT,  J.  Plaintiff  In  Injunction 
changed  Its  name  from  Cburcb  Extension  So- 
ciety of  tbe  Metbodlst  Episcopal  Church  to 
Board  of  Chorch  Extension  of  tbe  Methodist 
Episcopal  Church,  and  defendant  In  Injunc- 
tlrai,  who  aimed  to  sue  plaintiff,  brought  suit 
and  obtained  Judgment  against  Church  Ex- 
tension Society  of  the  Methodist  Episcopal 
Cbnrch;  ttiat  is  to  say,  tlirough  error,  used 
the  old  Instead  of  tbe  new  name.  Execution 
Issued  on  the  Judgment,  and  plalntlfl  hag  en* 
joined  same.  Tbe  judgment  Is  for  ¥700,  and 
tbe  pn^>erty  is  worth  over  ¥2,000.  Defend- 
ant In  Injunction,  appellee  here,  suggests 
that  this  court  is  without  Jurisdiction  ratlone 
materia,  and  that  tbe  case  should  be  trans- 
ferred  to  the  Court  of  Appeal,  under  Act 
No.  66  of  1904. 

Hie  miggeetlon  Is  good.  Where  the  Judg- 
ment debtor  enjoins  an  execution,  the  issue 
la  aa  to  the  validity  of  the  Jud^ent,  and 
tbe  teat  of  the  Jurisdiction  ratlone  materls 
la  tbe  amount  of  the  Judgment,  because  that 
la  tbe  amount  InrolTed.  Tbe  case  is  different 
wb«re  a  third  per^n  enjoins  the  execution, 
for  then  tbe  Issue  is  as  to  tbe  ownership  of 
the  property  seized,  and  tbe  teat  of  the  Juris- 
diction is  tbe  valne  of  the  property,  becan^ 
tliat  la  tbe  amount  InToIved.  State  v.  Judge, 
18  Id.  Ann.  S98;  Heerscy  t.  Booth,  88  La. 
Ann.  800;  Stnblw  McOnlre,  88  La.  Ann. 
1089;  Monday  Lyona,  86  La.  Ann.  090; 
Francisco  T.  Gautbla,  86  La.  Ann.  3&S ;  Smith 
T.  Mntnal  Ins.  Go.,  88  La.  Ann.  1071 ;  Holland 
T.  I>acfaamp,  12  La.  Ann.  784 ;  Story  t.  Jones, 
14  La.  Ann.  78 ;  Cushli^  t.  8amb<da,  80  La. 
Ann.  427 ;  Gayarre  t.  Hays,  21  La.  Ann.  807 ; 
Michond  T.  Nolan,  24  La.  Ann.  117;  Poree 
T.  Tallsche,  16  La.  Ann.  2BSt;  Bntnean  t. 
Hang^ton,  16  La.  Ann.  47 ;  State  ex  reL  Wil- 
liamson T.  Judge,  80  La.  Ann.  814;  Sing» 
T.  McGnlre^  40  La.  Ann.  638,  4  Sontb.  678; 
State  ex  rel.  Adams  t.  Judge,  41  La.  Ann. 
6^  6  SoallL  627;  Denegre  t.  Moran,  86  La. 
Ann.847;  Id., 86  La.  Ann. 424;  Ogleebyr.l&lm, 
36  La.  Aim.  61 ;  Mullen  t.  ZaberUer  &  Behan, 
89  La.  Ann.  889,  2  South.  786;  Harabal  T. 
Holmes,  89  La.  Ann.  313.  1  Sontb.  610; 
Mackenzie  Case,  39  La.  Ann.  608,  2  South. 68. 

Admittedly  tbe  judgm^  ma  Intended  to 
be  obtained  against  tbe  plaintiff  In  Injunc- 
tion; bence  there  can  be  no  question  of  tbe 
■elaiiEe  b^ng  ot  tbe  propo^  of  a  third  per^ 
son.  and  the  sole  question  Is  as  to  the  validity 
of  tbe  judgment  Of  that  laane^  involving 
on^  $700,  this  court  baa  no  jurisdiction; 
and  tbe  caae^  tbwetbra^  most  be  sent  to  the 
Court  of  Api>eal,  as  suggested. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed fliat  tbia  case  be  transCerred  to  the 
Court  of  Appeal  of  tbe  pariah  of  Orleans^ 
to  be  there  proceeded  with  acctnrdlng  to  law, 
provided  tiiat  before  said  transfer  li  made 
tbe  ai^ellant  ta  Ita  attorney  of  record  maibs 
oatb  that  tbe  appeal  her^  was  not  taken 
tm  the  purpose  of  delay;  and  It  Is  further 
ordered  that  said  appellants  pay  the  costs  of 
this  ai^eal  incurred  in  this  court 


(115  La.) 
No.  16.628. 

HILL  V.  HILL. 

(Supreme  Court  of  Louisiana,  June  5,  1906. 
On  Behearbig,  Dea  4, 1006.) 

^-S,^""**??  "™  Wire— SBPAiATIOlT— Pabti- 

rinn  Obtained  Judgment  of  separa- 

h^J^^  5?"^  '^^  stibBequeotly  sued 
uTn  "^Lv"  °'  community  property  and 
TrSl?""^*  aooounta,  AeW,  that  6ur/en  of 
proof  was  on  the  husband  to  account  for  all 
property  shown  by  his  books  to  have 
been  In  his  poasession  a  few  months  prior  to  the 
dlBsolotloB  of  the  CMnmonity. 
2.  Sam— IWVEKTOBT— DiSCREPANCT. 

husband  was  a  jewelry  mer- 
ainn  nnn  l™*-""**  \  discrepaacy  of  more 
tban  ?100,000  between  the  inventoried  value  of 

A         °°         5*  0'  tbe  dissolution 

u  tj>«  amount  of  stock  which  the  defendant 
ehould  have  bad  according  to  his  own  books, 
held,  that  he  is  chargeable  with  such  difference, 
and-  the  burden  is  on  him  to  prove  that  the  re- 
sult is  due  to  depredatlflo  In  values,  and  not  to 
dispositions  of  stock  not  antered  on  the  booka. 
8.  BvmBNCB — Books  or  Acoonmr. 

Merchant's  booka  are  good  evldenae  anlnst 
them.  Civ.  Code,  art  2248. 
4.  HcSBAiro  Aim  Wifb  —  Pabthtoit  or  Coic- 
mnrrrr — ^AccorniTino  bt  Husbawd. 

Where  the  community  property  is  in  the 
possession  and  enjoyment  <a  the  hasband,  he 
should  account  for  revalues  or  be  charged  with 
interest  on  the  wife's  share  from  tbe  date  of 
such  possession  subsequent  to  filing  of  suit  for 
separation  from  bed  and  board. 
(Syllabus  1^  the  Court) 

Appeal  from  Civil  District  Court,  Parlab 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Lillian  HUl  against  A.  M.  HUL 
Judgment  for  plaintiff,  defendant  appeals. 
Amended. 

See  38  South.  77. 

Dinkelspiel  ft  Hart,  for  appellant  Wil- 
liam Stirling  Parkenon,  for  appdlee. 

LAND,  J.  PlalntUC  having  obtained  a 
Judgmrait  of  separation  from  bed  and  board 
against  tbe  defendant.  Instituted  the  present 
action  on  Hay  18,  1804,  for  the  purpose  of 
ascertaining  what  property  belonged  tha 
community  and  of  having  tbe  same  sold  to 
effect  a  partition  between  tbe  parties. 

Plaintiff  inayed  that  an  inventory  be  made 
of  aU  tbe  community  pn^erty,  that  ap- 
pralaerB  and  eaq^erts  be  appointed  to  value 
tbe  property  and  to  r^rt  whether  or  not 
it  could  be  divided  In  kind,  that  the  joint 
ownership  of  the  parties  be  recognised  in  all 
tbe  t»nq;>ertT  Inventoried,  for  Judgment  de- 
creeing a  partition  by  llcitatlon,  and  order* 
Ing  defendant  to  furnish  a  full  and  complete 
aocount  of  all  tiw  communltr  property,  es- 
pecially of  the  i^f^rty  Inventoried  at  tke 
Inceptlim  of  tbe  suit  for  a  separation,  and  of 
the  conduct  of  the  business  since  tbe  Is- 
Buance  of  tiie  Injunction  therein,  and  that 
the  parties  be  referred  to  a  certain  notary 
fOr  tbe  purpose  of  eonqiletlng  die  partition. 

The  court  appointed  a  notary  to  take  an  in- 
ventory and  two  wpralsera  and  ezperta  to 
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value  the  property  and  to  report  whether 
or  not  the  same  was  divisible  In  kind.  No 
loTentory,  however,  was  taken,  the  parties 
agreeing  to  acc^t  the  prevloas  inventory 
taken  between  October  27. 1902.  and  January 
7, 1903.  The  total  appraisement  of  property 
per  said  Inventory  was  (192,706.67. 

This  agreement  of  the  parties,  of  date 
May  19, 1904,  Is  of  such  Importance  that  we 
transcribe  It  In  full,  omitting  title  of  suit 
and  signatures,  as  follows,  to  wit: 

"It  Is  agreed  between  the  parties  to  tills  suit, 

SlaiQtiff  Being  repreBented  bj  her  ooimselt  W. 
.  Parkerson,  sua  defendant  in  his  own  proper 
person  and  hj  hia  comiBel,  Dlnkelapiel  &  Hart, 
uiat  for  tbe  settlement  of  the  coounanity  here- 
tofore existing  between  the  parties  to  this  suit 
Joe  Qarldel  is  hereby  appointed  as  expert, 
under  the  following  terms  and  conditions : 

"First  That  the  inventory  herein  taken  by 
W.  F.  Brewer,  notary  pnblfc,  shall  constitute 
the  active  mass  of  the  community  existing  be- 
tween plaintiff  and  the  defendant  (and  no  fur- 
ther Inventory  need  be  taken),  and  the  defend- 
ant shall  be  charged  with  the  roll  amount  there- 
of, subject  to  the  debts  and  charges  against  the 
community  and  the  separate  estate  of  the  de- 
fendant. If  any,  the  fees  of  the  notary  and  the 
appraisers  and  of  said  expert,  and  the  cost  of 
the  court,  commencing  with  the  petition  for 
partition  filed  May  18,  1904. 

"Second.  And  said  expert  shall  add  to  said 
active  mass  any  property  belonging  to  said 
community  that  may  have  been  ooutted  from 
said  inventory,  and  the  defendant  shall  account 
for  same. 

"Third.  And  the  said  expert.  In  order  to 
make  up  the  passive  mass,  shall  ascertain,  from 
the  books  of  the  defendant  or  otherwise,  the 
debts  of  the  community  as  they  existed  on 
October  24,  19GQ,  and  are  yet  unpaid ;  the  debts 
of  the  community  that  eusted  on  October  24, 
1902,  and  which  have  since  been  paid  by  the 
defendant;  and  the  separate  estate  of  the  de- 
fendant, tf  any,  which  existed  on  August  17, 
1881,  and  which  was  disposed  of  during  the  ex- 
istence of  tbe  cranmunity,  less  the  debts  of  the 
defendant  that  existed  on  thst  date. 

'*Tb«  fees  <tf  tlw  notary,  appraisers,  and  ex- 
perts, if  not  agreed  upon  between  the  parties, 
shall  be  fixed  by  the  court,  and  the  final  report 
of  said  expert  shall  be  filed  in  court,  for  such 
further  proceedings  as  the  court  msy  direct." 

The  court  appointed  tbe  expert  named. 
In  accordance  with  the  agreem^t  of  the 
parties,  and  he  was  duly  sworn. 

The  defendant  abortlr  afterwards  an- 
swered as  follows: 

"And  for  answer  to  the  petition  of  plaintiff 
for  the  partition  and  settlement  <rf  the  com- 
munity nlsting  between  defenduit  and  plain- 
tiff avers  that  he  Is  ready  and  willing  at  all 
times  to  make  complete  settlement  of  said  com- 
munity and  to  pay  to  plaintiff  whatever  she 
may  be  entitled  to  by  virtoe  thereof  and  as  may 
be  decreed  1^  final  Judgment  herein." 

On  Joly  18. 1904,  flie  expert  filed  hli  reporU 
stating  that  he  had  examined  all  documents, 
books,  and  papers  submitted  to  him,  and 
presented  the  result  of  his  Investigatlona, 
establishing,  in  bis  opinion,  the  interest 
of  eadi  of  the  parties  in  the  communil7 
which  was  dissolved  on  October  24,  1902. 

It  an)eaT8  from  said  report,  based  on  a 
thorough  examination  of  defendant's  mer- 
cantile books,  that  the  net  balance  of  mer- 
chandiee,  tools,  and  fixtures  on  band  <m 


October  24,  1902,  Should  baTe  been  9294,420;- 

95,  with  bills  receivable,  cash,  and  open 
accounts,  $208,029.26.  Tbe  total  of  Inven* 
tory  October  24.  1902,  was  9192,756.67.  Dif- 
ference 9105,272.58. 

Tbe  exp^  found  from  the  same  booke 
of  defendant  that  the  community  owed 
$107,673.40,  Including  960^21.06  due  sepa- 
rate estate  of  defendant  of  date  Angmt  17, 
1881.  The  conclusion  of  tbe  expert  was  that 
on  October  24,  1902,  there  was  a  net  balance 
in  favor  of  tbe  community  amounting  to 
9100,355.85;  the  Interest  of  each  party  being 
960.177.02. 

Tbe  expert  r^orted.  also,  what  amounts 
each  party  had  drawn  from  tbe  community 
since  October  24,  1902. 

The  defendant  opposed  the  report  of  tbe 
expert  on  a  number  of  grounds;  the  prin- 
cipal one  being,  In  substance,  that  the  e^ 
pert  Ignored  the  agreement  of  tbe  parties 
to  take  the  Breww  Inrentory  as  the  basia 
of  settlement,  and  substituted  another  and 
different  Inventory,  which  gave  a  dlffwent 
valuation  to  the  assets. 

Defendant  opposed  the  repnt  In  four 
minor  xtartlcnlars,  but  did  not  otherwise 
assail  or  question  its  accuracy  as  a  matter 
of  bookkeeping  or  accounting. 

The  Judgment  of  the  court  amended  tbe 
r^Ktrt,  80  as  to  raiee  the  net  value  of  the 
community  to  the  amount  of  9106,051.89,  and 
condemned  defendant  to  pay  unto  plalntlll 
953,420.69,  with  legal  Interest  from  date  of 
Judgment,  and  ordered  the  costs  of  the 
partition  proceedings  to  be  equally  divided. 

It  may  be  noted  In  this  connection  that 
tbe  community  assets  In  the  possession  of  the 
defendant  had  been  sequtotered  pendento 
lite,  and  bad  been  releued  to  defendant 
on  bond  fur  9200,000. 

Defendant  appealed  from  said  Judgment; 
and  plaintiff,  answering,  has  prayed  that  the 
same  be  amended  by  allowing  interest  from 
October  24.  1902,  the  date  of  the  Institution 
of  the  suit  for  a  separation  from  bed  and 
board. 

The  main  contention  of  defendant  Is  that 
the  agreement  of  the  parties  was  Ignored 
by  tbe  expert  and  tbe  Judgment  of  the  court 
a  qua.  It  Is  argued  that  the  expert  should 
have  charged  defendant  vrltb  the  full  amount 
of  the  Brewer  Inventory,  as  per  first  para- 
graph of  the  agreement,  and  then  should 
have  added  to  said  active  mass  any  prop- 
erty belonging  to  the  community  that  m^ 
bare  been  omitted  from  aald  Inventory,  as 
per  second  paragraph,  and  then,  from  the 
bo<dcs  of  tbe  defendant  or  otherwise,  should 
have  ascertained  the  debts  of  the  community 
as  they  existed  on  October  24,  1902,  etc,  as 
per  tbe  third  paragraph. 

It  is  contended  that  undw  the  second 
pari^raph  the  functions  of  tbe  expert  were 
confined  to  the  Identification  and  valuation 
of  parttcolarly  described  fffoperty  wMch  miaj 
have  been  omitted  from  the  Breww  Invtntory. 
Tlw  agreesMBt  reads  *aii7  prajpsTty.**  and 
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prorUtev  iSiat  'tbm  dtfendant  ihal]  secomit 

forttaeBame.**- 

Tbe  uweti  of  the  commanlty  consisted 
mainly  of  a  large  stock  of  jewelir  In  tha 
poaaeaslon  of  defendant,  who,  2  montha  and 
24  days  before  the  commencement  of  tbe 
taking  of  the  Brewer  inventory,-  bad  caused 
an  Inrentory  of  BtxxA  to  be  taken.  Defendant 
was  present  and  represented  when  the  Brewer 
Inventory  was  taken,  and  famished  tbe  cost 
prices,  wbldi  were  made  tb«  basis  of  -ralna- 
tlon. 

Tbe  first  biTentwy  and  bocdcs  of  account 
are  **good  erldesnce"  and  'proofs"  against  tiie 
defendant  Gfv.  C3oda,  arts.  2248,  22^  Tbe 
parties  accepted  th«m  as  showing  the  debts 
against  ^e  community ;  but,  strange  to  say, 
counsel  for  defendant  contend  that  said  books 
*Vere  not  considered  or  unbraced  In  said 
agreement,  and  hare  no  place  In  the  case.** 
See  brief,  p.  11.  It  was  agreed  that  Ibe 
expert  should  "ascertain,  from  tbe  books  of 
the  defendant  or  otherwise,"  the  debts  of  the 
community,  and  It  would  be  a  slngnlar  per- 
version of  common  sense  and  justice  to  hold 
that  the  books  could  not  be  used  for  the 
purpose  of  ascertaining  the  assets  of  the  com- 
munity. The  second  paragraph  provides  that 
the  expert  "shall  add  to  said  active  mass," 
represented  by  the  second  inventory,  "any 
property  belonging  to  said  community  that 
may  have  been  omitted  from  said  Inventwy, 
and  the  defendant  shall  account  for  the 
same."  The  agreement  did  not  limit  the 
sources  of  information,  nor  did  It  confine  tbe 
addition  to  articles  which  could  be  specific- 
ally described  and  Identified  as  missing  from 
the  stock  of  merchandise.  The  term  "any 
property"  Is  broad  enough  to  cover  any  debt 
or  obligation  shown  with  sufficient  1^1  cer- 
tainty to  be  due  by  the  defendant  to  the 
commnnlty. 

Hence,  the  first  Invratory  being  "proof 
against  defendant  that  he  had  in  his  posses- 
sion on  July  14,  1902,  assets  of  a  certain  ag- 
gregate cash  value,  and  the  second  iDrentory 
on  October  24,  1902,  having  been  accepted  by 
defendant  as  a  true  statement  of  the  cash 
value  of  all  the  property  on  hand  at  the 
latter  date.  It  follows  that  the  large  dis- 
crepancy between  the  two  inventories,  not 
accounted  for  by  the  books  of  defendant,  must 
r^resent  missing  assets  belonging  to  the  com- 
mnnlty. To  put  the  case  in  a  concrete  shape: 
Supposing  that  on  October  24,  1902,  defend- 
ant had  a  large  amount  of  Insurance  on  his 
stock  and  fixtures,  and  the  same  were  on  that 
day  totally  destroyed  by  Are;  It  Is  evident 
that  In  such  a  case  the  defendant  conld  have 
claimed  that  his  books  showed  an  actual  loss 
amounting  to  $204,420.9S,  and  that  no  Insur- 
ance adjuster  would  have  bad  the  hardihood 
to  dispute  tbe  figures. 

We  think  it  too  clear  for  argument  that 
the  burden  of  proof  waa  on  defendant  to  ac- 
count for  the  enormous  discrepancy  between 
tbe  stock  he  had  and  the  atock  he  should  have 
had  on  October  24,  1902,  as  shown  by  bis 


own  hoolkM.  Wo  tlao  tUnk  ft  equally  clear 
that  such 'difference  has  not  been  accounted 
for,  and  that  it  slunild  be  added  to  the  assets 
as  shown  the  second  Inventory.  Tbe  ob- 
JectlOD  that  defendant  la  abstdred,  because 
plaintiff  failed  to  Identic  the  particular 
diamonds,  rubles,  and  ath&e  gems  missing 
from  the  stock  la  unworthy  of  soious  con- 
sideration. We  cannot  construe  the  agree- 
ment of  the  parties  as  working  any  such  es- 
toppel, but  must  assume  that  It  was 
their  conmum  Intent  that  all  Ibe  propeitr 
and  assets  of  the  community  should  be  In- 
cluded In  tbe  partitlcm.  In  bis  answer,  de- 
fendant avers  tbat  he  Is  ready  and  willing 
to  make  a  "complete  settlement"  of  tbe  com- 
munity, ai^  nothing  less  will  satisfy  the 
equali^  required  by  law  In  evwy  partition. 

We,  tiierefore,  are  of  <9lnlon  that  the  Judg- 
ment below  ptopetly  fixed  the  total  merchan- 
dise on  October  24.  1902.  at  $294,420.05.  and 
total  assets  at  $808,724.78.  It  may  be  noted 
In  this  connection  that  the  October  trial 
balance  furnished  by  defendant's  bot^eeper 
diows: 

Merchandise  |299,857  99 

Total  assets   815.541  79 

Excess  over  expert's  finding  $  11,817  00 

Defendant's  counsel  argues  that  tbe  mer- 
chandise in  tbe  first  Inventory  was  over- 
valued, but  does  not  point  to  any  evidence 
in  support  of  that  conclusion.  In  tbat  inven- 
tory the  articles  were  appraised,  a  targe 
amount  at  their  net  value,  another  large 
amount  10  per  cent  below  cost  and  a  very 
small  amount  at  a  greater  discount  In  the 
second  inventory,  the  appraisements  were 
made  on  the  general  plan  or  basis.  A.  larger 
number  of  articles  were  appraised  at  more 
than  10  per  cent,  reduction,  but  tbe  differ^ 
ence  of  percentage  would  not  materially 
change  the  general  result  If  defendant  con- 
sidered the  differences  in  valuation  material, 
it  was  incumbent  on  him  to  have  had  the  in- 
ventories ref^ed  to  an  auditor  for  exami- 
nation, comparison,  and  report  But  as  the 
Judgment  Is  based  on  the  valuffl  fixed  In 
first  Inventory,  defendant  is  not  prejudiced 
by  tbe  alleged  undervaluation  In  the  second ; 
no  depreciation  In  valnes  being  shown. 

2.  The  defendant  assigns  as  error  that  the 
court  added  to  the  report  of  the  expert  the 
sum  of  $6,487.60,  value  of  fixtures. 

According  to  defendant's  Inventory  of  July 
14,  1902,  his  tools  and  fixtures,  leas  20  per 
cent,  amounted  to  $6,4fi7.60.  His  October 
trial  balance  shows  same  item,  $8,109.50. 

There  Is  no  evidence  before  the  court  to 
show  what  articles  entered  into  this  total 
amount  It  is  ccmtended  by  defendant  that 
the  second  inventory  shows  tools  and  fixtures 
to  the  amount  of  $1,788.43,  made  up  of  trays 
for  Jewelry,  boxes,  scales,  cases,  rotary  fan, 
paintings,  pictures,  turning  lathes,  shears, 
vises,  presses,  benches,  ladders,  electric  motor, 
rollers,  etc.,  and  that  this  amount  should  be 
deducted  from  the  debit  item  of  $a487.  It  Is 
evident  that  all  tools  and  flxtnres  were  In- 
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eluded  In  tlda  Itaa,  and  that  there  has  not 
been  a  doable  charge. 

3.  The  court  did  not  err  in  allowing  In- 
terest on  the  Judgment  All  the  assete  of  the 
onnmnnlty  were  in  possession  of  the  defend* 
ant  and  had  been  at  his  free  disposal  since 
May  20,  1904,  the  date  of  the  dissolution  of 
tbe  Injtmctlon  by  consent  of  parties.  There- 
after defendant  bad  tbe  free  use  of  said 
assets,  and  plalutUf  Is  entitled  to  Interest 
on  her  share  therein ;  otherwise,  the  defend- 
ant Joint  owner  would  reap  all  the  rents, 
revennea,  and  profits  accming  from  the  com- 
mon property.  The  Judgment,  however, 
should  be  amended  by  allowing  legal  In- 
terest from  May  20,  1904.  Instead  of  from 
date  of  judgment 

4.  As  the  Judgment  purports  to  be  a  final 
settlement  between  the  parties,  without  any 
reservation,  it  is  clear  that  plalntifT  should 
be  charged  with  $3,150  received  by  her  for 
alimony  as  i>er  report  of  expert,  and  all  other 
sums  since  received  by  her  on  the  same  ac- 
cotmt 

D.  Gonnsel  for  defendant  In  snpplemental 
brief  has  raised  objection  for  tbe  first  time 
to  tbe  report  of  the  expert  as  to  amount  of 
sales  of  merchandise,  and  has  also  instituted 
a  comparison  between  the  relative  valuations 
In  the  two  inventories,  without,  however,  in- 
forming the  court  as  to  the  practical  result 
of  such  comparison. 

These  are  entirely  new  objectlona,  raised 
for  the  first  time  by  supplemental  brief. 

The  report  of  the  expert  was  not  objected 
to  on  this  ground,  nor  was  the  objection  made 
In  the  motion  for  a  new  trial.  It  cannot  be 
reasonably  expected  that  this  court  will  un- 
d»!take  to  reaudlt  the  books  or  remand  the 
case  for  that  purpose,  on  the  belated  ob- 
jections of  defendant  made  for  tbe  first  time 
In  supplemental  brief.  The  question  of  rela- 
tive valuation  has  already  been  considered. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
amended  by  deducting  therefrom  the  sum  of 
$3,130,  paid  as  alimony,  as  per  the  expert's 
report,  and  by  allowing  legal  Interest  from 
May  20,  1904^  and  that  as  thus  amended,  said 
Judgment  be  affirmed;  plaintiff  and  appellee 
to  pay  the  costs  of  appeal.  It  Is  further  or- 
dered and  decreed  that  the  right  of  defend- 
ant be  reserved  to  compensate  pro  tanto  the 
Judgment  herein  rendered  by  any  other  ad- 
ditional sum  or  sums  he  may  have  paid  to  her 
on  account  of  alimony. 

On  Application  for  a  Rehearing. 

MONROB,  J.  We  find  that  there  Is  no  al* 
legation  by  the  plaintiff  that  Interest  la  due, 
and  no  prayer  ttiat  It  be  allowed. 

It  Is  therefore  ordered  and  adjudged  that 
the  rehearing  applied  for  be  refused,  that 
the  decree  heretofore  handed  down  be  amend- 
ed with  respect  to  interest  allowed,  and  that 
the  Judgment  appealed  from,  allowing  In- 
terest from  the  date  of  said  Judgment,  aa 
thus  amended,  and  as  otherwise  amended  by 
the  decree  handed  down«  be  affirmed. 


FITT8  T.  GRADDOOE  et  aL 
(Supreme  Court  of  Alabama.  Nov.  29,  19(^.) 

Pabtition— Lm  Estate  and  Beuaindeb. 

Partition,  or,  the  property  not  being  capa- 
ble of  eqnitable  dlvisi<m,  sale  for  partition, 
binding  on  the  remaindermen,  may  be  had  by 
one  having  an  undivided  half  inCereat  in  prop- 
erty and  a  life  estate  in  the  other  tadt  Interest 
[Ed.  Note. — ^For  cases  in  point,  see  vcd.  88, 
Gent  Dig.  Partition,  H  47,  48.] 

Appeal  from  Tuscaloosa  Gonntr  Court; 
Henry  B.  Foster,  Judge. 

*^  be  offl<^aIly  reported." 

Bill  by  William  F.  Fitts  against  Lucy 
W.  Craddock  and'  others  fOr  sale  of  real 
estete  for  partltlmL  Bill  dismissed,  and 
complainant  appeals.  Berersed. 

Henry  Fitts,  for  appellant  Mayfleld  & 
Vemer  and  A.  S.  Van  Degraaf,  for  appellees. 

TYSON,  J.  f  he  real  estate  sought  to  be 
sold  for  partition,  prior  to  the  acquisition 
by  complainant  of  any  Interest  therein,  was 
owned  jointly  by  Berry  and  Craddodc,  each 
owning  an  undivided  one-half  Interest  Com- 
plainant acquired  Berry's  Interest  Crad- 
dock died  leaving  a  wiil,  by  which  he  devised 
to  bis  wife  a  life  estete  in  tbe  property  and 
a  remainder  to  a  certain  named  person  or 
persons,  who  are  made  parties  respondent 
to  the  bili.  Complainant  acquired  this  life 
estate.  It  Is  shown  that  the  property  could 
not  be  equLtebly  divided.  On  motion,  the 
bill  was  dismissed  for  want  of  equity. 

At  one  time  It  was  doubted  whether  parti- 
tion could  be  declared  in  favor  of  a  tenant 
for  life,  so  as  to  affect  the  estate  of  a  remain- 
derman. Under  the  older  authorities  tbe  im- 
pression obtained  that  partition  had  at  the 
suit  of  a  life  tenant  was  and  could  t>e  bind- 
ing only  during  the  continuance  of  tbe  par- 
ticular estate,  and  that  when  the  life  estete 
falls  in  there  will  be  a  relapse  to  the  status 
of  occupancy  In  common,  unless  other  parti- 
tion proceedings  be  resorted  to.  But  this 
idea  has  long  since  been  departed  brom,  and 
the  rule  estehllshed  permitting  all  interest 
in  the  estete  to  be  brought  before  the  court 
and  represented,  so  that  a  decree  may  be  ren- 
dered binding  them  and  concluding  the  claims 
of  all  remaindermen,  as  well  as  that  of  a 
life  tenant.  "If  a  complete  partition  he  de- 
sired, all  parties  in  interest  may  be  brought 
before  the  court  and  all  estates,  whether  in 
possession  or  expectency,  including  those  of 
Infante  and  all  persons  not  in  esse,  may  be 
bound  by  the  decree."  Oayle  v.  Johnston, 
80  Ala.  39S,  396,  and  authorities  there 
cited.  In  McQueen  v.  Turner,  01  Ala.  273, 
8  South.  863,  It  Is  said :  "Partition  Is  a  mat- 
ter of  right  and  Is  authorized  by  the  stet- 
nte  among  Joint  owners  or  tenante  In  com- 
mon holding  the  lands,  without  reference 
to  the  duration'  of  the  estete.  It  may  be 
compelled  as  well  against  a  life  touint  as 
obteined  at  his  suit.  The  statute  confers 
on  the  chancery  court  concurrent  jurisdiction 
with  the  probate  court  to  divide  or  partition, 
or  to  sell  for  division  or  tttrtltion,  aw  prop- 
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ert^i  real,  penonal,  or  mixed,  held  by  Joint 
owDers  or  tenants  In  common.  *  *  *  By 
■nttMrlty  of  tbe  statute,  tiie  chancery  court 
may,  In  all  cases  In  which  the  party  asking 
for  partition  Is  entitled,  decree  a  sale  and 
divide  the  procMds  when  ttie  ivoperty  canv 
not  be  equitably  dlTlded."  It  Is  also  held  In 
that  case  that  a  remainderman's  Interest 
In  the  property  may  be  bound  by  tha  decree, 
and  may  be  preserved  to  blm  by  securing  bis 
share  of  the  proceeds  at  the  termination  of 
tbe  particular  estate^  requlrlnc  bond  and 
aecnrlty  before  turning  It  over  to  the  life 
tenant  The  remedy  In  eqiUty  by  partition, 
says  Mr.  Pomeroy,  "Is  not  confined  to  the 
tenants  In  possession,  but  extends  to  all  per- 
sons Interested,  wbetbw  presently  or  In  ex- 
pectancy, and  remaindermen,  reverslonere.  In- 
fants, and  persons  not  in  esse  may  be  bound 
by  tbe  decree."  4  Pom.  Eq.  (Sd  Ed.)  |  1S87, 
and  cases  cited  In  note  1. 

Under  Uiese  principles  tbe  bill  clearly  has 
equity,  and  tbe  decree  dismissing  It  must  be 
reversed.  The  req>ectlve  rlgtatt  of  the  re- 
spondents, as  remaindermen,  under  the  will 
of  Craddock,  In  the  property  sought  to  be 
sold,  as  between  themselves,  are  not  Involved 
on  this  appeal.  Therefore  a  construction 
of  the  will,  to  the  end  of  ascertaining  which 
of  tbem  are  remaindermen  and  the  character 
of  tbe  estate  devised  In  remainder,  Is  wholly 
unnecessary.  Suffice  It  to  say  that  tbe  aver- 
ments of  the  bill  clearly  show  that  complain- 
ant has  an  Interest  in  the  property,  and  the 
extent  of  that  Interest,  and  that  a  remainder 
interest  belongs  to  some  one  of  the  respond- 
ents. A  decree  will  be  here  entered,  revers- 
ing the  decree  appealed  from  and  overruling 
tbe  motion  to  dismiss  the  bill. 

Reversed  and  rendered. 

SIMPSON,  ANDERSON,  and  DENSON, 
J  J.,  concnr. 


UONTOOMBBT  v.  HBNBX. 
(Snpreme  Court  of  at«Imii«<^.  Nov.  21, 190S.) 

1.  Elections— Con BTBucTi  ON  or  Statdtes. 

Statutes  tending  to  limit  tbe  citizen  la  tbe 
exercise  of  the  right  to  vote  and  of  baring  the 
vote  counted  should  be  liberal^  construed  in 
his  favor. 

2.  Same— Die ccTOBT  Pbovisiqns. 

Those  proviaioas  of  tbe  election  law  which 
are  not  essential  to  a  fair  election  will  be  con- 
strued bj  the  courts  to  be  fwmal  snd  directory 
merely,  unless  the  statute  Itsdf  declares  tlwm 
to  be  essential. 

8.  Sauk— Gbihjnal  Statutes. 

Provisions  i^  election  statotes  are  not  ren- 
dered siandatofy  as  to  the  electors  by  the  fact 
that  oflicers  of  election  are  subject  to  criminal 
llabilitr  for  their  violation. 
4.  Same— NuuBKBiRQ  or  Ballots. 

Const  i  190.  authorizes  tbe  Legislatore  to 
provide  b7  law  for  tbe  manner  of  holdiag  elec- 
tions and  of  ascertaining  the  result  of  the  same, 
etc.  Oen.  Acts  1903,  p.  453,  9  34^.  provides 
cliat  each  ballot  shall  be  numbered  by  one  of  the 
inspectom  to  correspond  to  the  number  of  the 
voter  voting  the  same  In  tbe  poll  list.  Section 
78  (page  470)  reqnlrss  the  Inspector  to  deposit 


tbB  ballot  in  tiie  proper  box  after  It  la  nnmbered 
to  correspond  with  the  poll  list  Section  60 
ipAga  45^  makes  it  a  misdemeanor  punishable 
br  fine  for  any  officer  to  neglect  or  refuse  to 
perform  any  official  duty  required  by  the  act. 
Section  87  ^age  473;  provides  that.  If  It  la  im- 
possible to  determine  the  elector's  choice  for 
any  office,  his  ballot  shall  not  be  counted  for 
such  office ;  nor  shall  any  ballot  be  rejected  for 
any  technical  error  which  does  not  make  it 
impossible  to  determine  his  choice.  Held,  that 
the  provisions  of  the  act  requiring  tbe  ballot 
to  be  numbered  are  not  mandatory,  and  ballots 
which,  through  tbe  inadvertence  of  the  in- 
spectors, are  left  unnumbered,  should  never- 
theless be  counted,  ^here  there  la  no  complaint 
of  fraud  or  evil  practice^ 

Appeal  from  Probate  Court;  8t  Glair  Coun- 
ty; W.  S.  Fweman,  Judge. 

"To  be  officially  reported.** 
Election  contest  by  O.  G.  Mimtgomery  against 
William  E.  Henry.   Prom  a  Judgmrat  for 
contestee,  cmit^ant  ap[>eal8.  Affirmed, 

Inzer  ft  Montgomery.  Smith  Jk  Herring, 
and  Jaa.  T.  Greene,  for  appellant  Ooodhue 
ft  Bla<Anrood,  for  appellee. 

DENSON,  J.  At  the  general  electlop  held 
in  November,  1904,  0.  C.  Montgomery  and 
William  E.  Henry  were  opposing  candidates 
for  the  ofllce  of  tax  c(dlector  in  St.  Clair  coun- 
ty. Whm  the  returns  tcom  the  various  pre- 
dnto  in  the  county  were  canvassed  by  tbe 
board  of  supervisors,  It  was  ascertelned  that 
Montgomery  bad  received  968  votes  and 
Henry  970  votes,  and  Henry  was  declared 
duly  elected  to  said  office.  Montgomery  then 
instituted  a  contest  against  Henry  before  the 
judge  <tf  tbe  probate  court  in  said  county. 
The  cause  was  tried  by  the  judge  on  an  agreed 
statement  of  fticte,  Judgment  was  rendered  in 
favor  of  tbe  contestee,  and  from  that  Judg- 
ment Montgomery  jtrosecuted  this  appeal.. 

By  the  agreed  stetement  of  facte  It  Is 
sbown  that  tlie  election  was  In  all  respectt 
teirly  beld  and  the  result  In  each  precinct 
was  correctly  ascertelned  and  properly  re- 
turned by  tbe  inspectors.  There  Is  no  Impu- 
tation of  fraud  at  evil  practice  against  an; 
candidate,  voter,  or  Section  officer.  But  In 
four  of  the  inredncte  the  inspectors  neglected 
to  number  the  ballote,  and  as  shown  by  the 
agreed  stetement  of  facte  tbls  Irregnlailty 
on  tbe  part  of  the  Inapectrars  in  telling  to 
number  tbe  ballote  constltates  the  basia  for 
the  contest;  or,  as  steted  In  the  agreed  stete- 
ment of  facte:  "It  Is  agreed  that,  if  the 
court  .should  bold  tbat  the  nnuumbered  bal- 
lote i^uld  not  bare  been  counted,  then  the 
contestent  Is  entitled  to  judgmrat**  Thus 
by  tbe  agreed  stetement  of  facte  all  questions 
except  tbe  rightfulness  of  tbe  connting  of 
tbe  unnnmbned  ballote  were  eliminated.  And 
so  the  record  stands  before  us.  The  case  In- 
volves a  construction  of  sections  84%  and  78 
of  tbe  act  of  tbe  Legislature  approved  Octo- 
ber 0,  1908,  entitled  *'An  act  to  further  regu- 
late elections  In  the  steto  of  Alabanm."  Gen. 
Acte  1903,  p.  438.  Those  sections  ot  the  act 
are  In  the  following  language: 

'*8ec.  34H>  Bach  ballot  shall  be  numbered 
*bi  one  of  tbe  Inspectors  to  oarnqmnd  to  the 
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number  of  the  Toter  voting  the  same  on  the 
poll  Ilat  A  Toter  may  write  his  name  on  bis 
ballot  The  number  corresponding  with  the 
Toter's  name  on  the  poll  list  must  be  plainly 
entered  In  Ink  on  the  ba(^  of  the  ballot  of  the 
voter.  Any  person  who  compares  the  number 
on  the  ballot  with  the  poll  Hat  ehall  be  guilt; 
of  a  misdemeanor,  and  on  the  conviction  shall 
be  fined  not  less  than  one  hundred  dollars; 
provided,  this  shall  not  apply  on  the  trial  of 
any  contested  election  case." 

"Sec  7a  The  Inspector  receiving  the  ballot 
shall  detach  tne  stub  and  pass  the  ballot  to 
each  of  the  other  Inspectors,  and  It  must  then 
Trlthout  being  opened  or  examined  be  de- 
posited In  the  proper  ballot  box,  aftw  being 
nnmb^^  to  corresr  ^nd  with  poll  list" 

The  acute  question  is,  are  the  requirements 
of  the  secttona  mandatory  or  directory?  We 
deem  the  exigencies  of  the  case  do  not  call 
for  a  discussion  of  the  origin  and  purpose  uf 
the  enactment.  Any  one  who  may  desire  to 
inroaecnta  that  inquiry  may  be  greatly  aided 
by  ocHUuIting  the  cases  cited  in  the  briefs  of 
counsel,  wherein  similar  statutes  were  dl8- 
cussed  «nd  construed,  and  some  of  which  will 
be  hereinafter  cited.  In  the  discussion  we 
■ball  endeavor  to  be  as  brief  as  we  posaibly 
may  be,  considering  the  Importance  of  the 
question.  As  has  already  been  disclosed, 
the  case  does  not  Involve  the  act  of  any  can- 
didate or  votw,  but  tbe  acts  of  the  Inspectors 
of  the  election  in  the  four  precincts  mentioned 
In  the  agreed  statements  of  facta  and  tbe  acts 
of  the  Inspectors  assailed  are  untainted  with 
fraud  or  dlaluniesty.  Section  180  ot  the  Ctm- 
stituti<Hi  authorised  tbe  L^:l8latoie  to  enact 
laws  not  Inconsistent  with  that  Insteument 
to  r^ulate  and  govern  elections.  And  the 
Legislature  shall  provide  by  law  for  the  man- 
na of  holding  elections  and  of  ascertaining 
the  result  of  the  same,  and  of  retgistratlon, 
etc.  "Such  laws  will  necessarily  sometimes 
have  the  effect  of  preventing  the  elector  from 
voting  or  of  having  his  vote  counted.  For  in- 
stance, a  law  for  the  registration  of  voters, 
to  be  effectual,  must  provide  that  one  not 
registered  shall  not  vote,  and  may  require  of 
tbe  elector  other  conditions.  But  in  all  these 
matters  the  voter  had  the  privilege  of  voting 
by  a  cwnpllance  with  the  law,  and  bis  failure 
to  do  80  la  somewhat  owing  to  his  n^Ilgence 
or  misfortune.  *  *  *  The  rigbt  to  vote 
and  have  tbe  vote  counted  should  not  be  taken 
away  by  any  doubtful  construction  of  a  stat- 
ute, and  before  tbe  voter  should  be  shtfm  of 
the  privilege  It  must  be  clear  that  under  tbe 
circumstances  then  ezlsUng  the  Legislature 
Intended  such  to  be  tbe  case." 

We  deem  the  doctrine  well  settled  that  stat- 
utes tending  to  limit  the  citizen  In  the  exer- 
cise of  tbe  light  to  vote  and  of  having  tne 
vote  counted  should  be  liberally  construed  In 
bis  fiivor.  This  doctrine,  we  think,  should 
be  applied  in  construing  the  statute  before  us. 
Buckner  v.  I^mip  (Xev.)  41  Pac.  762,  80  L.  B. 
A.  804;  Owens  v.  State,  64  Tex.  500;  State  v. 
Saxon  (Fla.)  12  South.  218,  IS  L.  B.  A.  721, 


82  Am.  St  Rep.  46.  Tbe  courts.  In  order  to 
give  effect  to  the  will  of  the  majority  and  to 
prevent  the  disfranchisement  of  legal  voters, 
have  uniformly  held  those  provisiona  to  be 
formal  and  directory  merely  which  are  not 
essential  to  a  fair  election,  unless  such  pro- 
visions are  declared  to  be  essential  by  tbe 
statute  itself.  In  McCrary  on  Elections,  I 
100,  the  rule  Is  steted  as  follows:  "If  the 
statute  expressly  declares  any  particular  act 
to  be  essential  to  the  validity  of  the  election* 
or  that  its  omission  shall  render  the  election 
void,  all  courts  whose  duty  It  la  to  enforce 
such  stetutes  must  bo  hold,  whether  the  par- 
ticular act  In  question  goes  to  tbe  merits,  or 
affecte  the  resalt  of  the  election,  or  not  Such 
a  stetote  is  Imperative,  and  considerations 
touching  its  policy  or  Impolicy  must  be  ad- 
dressed to  the  Legislature.  But  if,  as  in 
most  cases,  the  statute  simply  provides  that 
certain  acts  or  things  shall  be  done  in 
a  particular  manner,  and  does  not  declare 
that  their  performance  is  essential  to  the 
validity  of  the  election,  then  they  will  be  re- 
garded as  mandatory  If  they  do,  and  direct- 
ory If  they  do  not,  affect  the  actual  merlto 
of  the  election."  Section  22S,  and  dtetlons  In 
note  2.  Paine,  In  his  work  on  BlecUona  (sec- 
tion 498),  expresses  the  same  view  In  tbe  fol- 
lowing  language:  "In  genial,  those  steto- 
tory  provisions  which  fix  the  day  and  the 
place  of  tbe  election  and  tbe  qualifications  of 
the  voters  are  substantial  and  mandatory, 
while  those  which  relate  to  the  mode  of  the 
procedure  in  tbe  election,  and  to  the  record 
and  the  return  of  the  results,  are  formal  and 
direcbny.  Statutory  provislous  relating  to 
elections  are  not  rendered  mandatory,  as  to 
the  i>eople,  by  the  circumstances  that  the 
officers  of  the  election  are  subjected  to  crimi- 
nal liability  for  their  violation.  Tbe  rules  pre- 
scribed by  the  law  for  conducting  an  election 
are  designed  chiefly  to  afford  an  opportunity 
for  tbe  free  and  fair  exercise  ot  the  elective 
franchise,  to  prevent  111^1  votes,  and  to 
ascertain  with  certainty  the  result  General- 
ly such  rules  are  directory,  not  mandatory, 
and  a  departure  from  the  mode  prescribed 
will  not  vitiate  an  election,  if  the  irregular- 
ities do  not  deprive  any  l^al  voter  of  bis 
vote,  OT  admit  an  Illegal  vote,  ot  cast  un- 
certain^ on  tbe  result,  and  have  not  been 
occasioned  by  tbe  agency  of  a  party  seeking 
to  derive  a  ben^t  from  tbem."  Judge  Post 
speaktog  for  the  Supreme  Court  of  Nebraska 
in  tbe  case  of  Waggoner  v.  Russell,  SI  N.  W. 
466.  15  L.  B.  A.  740,  3S  Am.  St  Rep.  620,  said: 
"Tbe  view  expressed  by  these  authors  has 
the  support  of  the  great  majority  of  cases  In 
this  country  and  England.  In  fact,  we  are 
not  aware  that  there  Is  to  be  found  in  tne 
reports  any  diversity  of  opinion  on  the  sub- 
ject. Tbe  following  are  a  few  of  the  many 
cases  in  point:  Gass  v.  State.  34  Ind.  426; 
Piatt  V.  People,  29  III.  64;  Barnes  v.  Pike  Oa 
Sup'rs,  61  Miss.  305;  Fry  v.  Booth.  19  Ohio 
St  25;  Tarbox  v.  Sughrue,  S6  Kan.  225,  12 
Pac  936;  State  T.  Nicbolson,  102  M.  a  464, 
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0  S.  S.  640.  U  Am.  flt  Bep.  767;  Farrln  t. 
Wimb^  and.  8np.)  80  N.  B.  790, 15  L.  &  A. 
776,  30  Am.  St  Rep.  254;  Stackpole  v.  Halla- 
han  (Mont)  40  Pac.  80.  28  L.  R.  A.  602." 

As  to  whether  language  should  be  con- 
strued as  mandatory  or  directory,  the  doc- 
trine Is  thus  stated  In  Wheeler  t.  CSblcago, 
24  IIL  105,  76  Am.  Dec.  736:  "The  word 
"may'  Is  constmed  to  mean  'shaH'  whencrer 
the  right  of  the  pnbllc  or  third  persons  de- 
pends upon  the  exercise  of  the  power  or  per- 
formance of  the  doty  to  which  It  refwa. 
And  BO.  on  the  other  hand,  the  word  'shall' 
may  be  held  to  be  merely  directory  when  no 
advantage  is  lost  when  no  right  is  destroyed, 
when  no  braeflt  Is  sacrificed,  either  to  the 
public  or  the  indlrldnal,  by  giving  it  that 
coDstmctlon.  But  If  ftny  right  to  any  one 
depends  upon  giving  the  word  an  impera- 
tive construction,  the  presumption  la  that 
the  word  was  used  in  reference  to  such 
right  or  benefit  Bnt  where  no  right  or  bene- 
fit to  any  one  depends  upon  the  ImperatlTe 
use  of  the  word,  it  may  be  held  to  be  direc- 
tory merely."  ISndllcb  on  the  Interpretatiou 
of  Statutes  (188S)  Sf  43S,  4S6,  437.  Mr.  Wig- 
more,  in  an  appendix  to  the  second  edition  of 
his  Treatise  on  the  Australian  Ballot  System 
(page  103),  after  examining  all  of  the  re- 
ported cases  upon  the  subject  concludes  in 
the  following  language:  "Wherever  our  stat- 
utes do  not  expressly  declare  that  par- 
ticular Informalities  avoid  the  ballot  It 
would  seem  best  to  consider  their  require- 
ments OS  directory  only.  The  whole  purpose 
of  the  ballot  as  an  institution  Is  to  obtain  a 
correct  expression  of  intention,  and  If,  In  a 
given  case,  the  Intention  is  clear,  it  Is  an 
entire  misconception  of  the  purpose  of  the 
requirements  to  treat  them  as  essentials; 
tbat  is,  as  objects  in  themselves,  and  not 
merely  as  means."  State  ex  rel.  Waggoner 
V.  Russell  (Neb.)  51  N.  W.  465, 15  L.  a  A.  740, 
33  Am.  St  Rep.  626.  The  rule  of  construc- 
tion was  thus  stated  by  the  Supreme  Court 
of  Kansas  in  the  case  of  Jones  v.  State,  1 
Kan.  278,  and  approved  in  GiUeland  v. 
Schuyler,  9  Kan.  660:  "Unless  a  fair  con- 
sideration of  the  statute  shows  that  the 
Legislature  intended  compliance  with  the  pro- 
visions In  relation  to  the  manner  and  pro- 
cedure to  be  essential  to  the  validity  of  the 
proceedings,  it  is  to  be  regarded  as  direct- 
ory merely.**  In  the  case  of  Lee  v.  State,  49 
Ala.  54,  65,  wtilch  was  a  case  that  involved 
Irregularities  on  the  part  of  a  manager  of 
an  election,  thte  court  said:  "Did  the  Ir- 
r^larltles  In  the  conduct  of  the  election, 
as  stated  In  the  record,  render  the  election 
Invalid,  In  the  absence  of  any  fraud,  or  in- 
tended fraud,  on  the  part  of  persons  who 
actually  performed  the  duties  of  inspectors 
of  election  in  conducting  it;  it  not  appearing 
that  there  was  any  misconduct  on  their  part 
calculated  to  prevent  a  free,  fair,  and  full 
exercise  of  the  elective  franchise?  We 
think  this  question  ought  to  be  answered  in 
the  negative  Statutes  directing  the  mode 


of  proceeding  by  public  officers  are  direct- 
ory, and  a  strict  compliance  with  their  pro- 
visions is  not  essential  to  the  validly  of 
their  proceedings,  unless  it  is  so  declared 
by  the  statute;  and  the  courts  say  this  rule 
should  have  a  liberal  application  in  respect 
to  the  duties  of  Inspectors  of  elections,  when 
we  consider  the  character  of  the  duties  and 
of  the  men  who  are  necessarily  selected  to 
fill  these  offices."  Lee  v.  State,  40  Ala.  43; 
People  V.  James  M.  Cook,  14  Barb.  259,  and 
the  same  case  on  error  7  X.  T.  67,  59  Am. 
Dec.  451.  In  those  jurisdictions  where  the 
law  requires  the  Inspectors  to  number  the 
ballots,  but  does  not  provide  that  unnumber- 
ed ballots  shall  be  rejected  or  not  counted, 
the  courts  have  held  that  the  law  is  direct- 
ory. 10  Am,  &  Eng.  Ency.  Law,  716;  Qodge 
T.  Idnu,  100  111.  397;  Blankinshlp  v.  Israel, 
182  III.  614,  24  N.  E.  615;  Waggoner  v.  Rus- 
sell (Neb.)  51  N.  W.  465,  15  L.  R.  A.  740,  33 
Am.  St  Rep.  625.  But  In  other  Jurlsdlc- 
UoDS,  where  the  statute  required  that  the 
ballots  should  be  numbered  and  that>an  un- 
numbered ballot  should  not  be  counted,  it 
has  been  held  that  the  requirement  is  man- 
datory. 10  Am.  &  Eng.  Ency.  Law,  716; 
West  V.  Ross,  63  Mo.  350;  Ledbetter  v.  Hall, 
62  Mo.  422;  Hugher's  Election  (Pa.)  8  Lack. 
Jur.  313;  State  v.  Connor,  86  Tex.  133,  23  S. 
W.  1103. 

The  law  of  Nevada  directs  that  the  num- 
ber of.  each  ballot  shall  be  the  same  as  that 
of  the  corresponding  stub,  and  that  the  num- 
ber of  the  ballot  shall  be  written  upon  the 
registry  list  opposite  the  name  of  the  voter 
receiving  It  After  preparing  the  ballot  it 
must  be  delivered  to  the  inspector,  who  shall 
separate  the  strip  bearing  the  number  from 
the  ballot  and  deposit  the  ballot  In  the 
ballot  box.  At  one  of  the  precincts  the  In- 
spector, through  Ignorance  of  the  law  and 
not  willfully,  neglected  to  separate  the  strip 
bearing  the  number  from  the  ballot  The 
entire  vote  of  the  precinct  was  cast  in  this 
way.  The  law  further  provided  that  no 
ballot  should  be  deposited  in  the  ballot  box 
unless  the  slip  containing  the  number  of 
the  ballot  had  been  removed  therefrom  by 
the  inspector.  It  was  held  by  the  Supreme 
Court  of  that  state  In  the  case  of  Buckner  v. 
Lynip,  41  Pac.  762,  80  I*  R.  A.  854,  that  the 
ballots  should  not  be  rejected.  The  court 
among  other  things,  remarked  that  "It  was 
to  be  observed  that  the  voters  of  the  pre- 
cinct were  themselves  In  no  wise  In  fault. 
Th^  possessed  every  quallflcatlon  for  voting, 
and  bad  complied  with  every  requirement  of 
the  law  as  to  r^stratlon,  marking  their 
ballots,"  eta  The  law  of  Missouri  requires 
the  ballots  to  be  numbered  and  provides  that 
any  ballot  not  numbered  shall  not  be 
counted.  "The  Judge  of  election  through  In- 
advertence n^lected  to  number  any  of  the 
ballots;  but  the  court  held  that  the  statute 
was  mandatory,  and  all  of  the  ballots  were 
rejected."  West  v.  Boss.  63  Mo.  850.  Rev. 
Code  Miss.  1880,  |  137,  provided  that  all 
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ballots  Shall  hare  **a  apace  of  sot  less  than 
one-flftta  of  an  Inch  between  each  name,"  and 
that  a  ticket  different  from  that  described 
BhooM  not  be  recelTed  or  conntod.  The  Su- 
preme Conrt,  constmlng  the  statute  In  the 
case  of  Keller  t.  Toulme,  said:  "Under  sec- 
tion 187  a  ballot  other  than  that  prescribed 
Is  not  to  be  received  or  counted  by  the  elec- 
tion oCQcers.  The  standard  prescribed  is 
arbitrary,  and  by  the  unequirocal  provision 
of  this  section  Its  prorisions  are  made  mail- 
datory,  and  not  directory."  Keller  t.  Tonlme 
(Miss.)  7  South.  fi06.  The  precedents  referred 
to  seem  to  support  the  correctness  at  the 
rule  heretofore  referred  to  as  stated  by  the 
Supreme  Court  of  Kansas. 

In  the  case  In  hand  no  fault  whaterw 
has  been  ascribed  to  the  voters  nor  to  the  can- 
didates, but  the  trouble  arose  from  what 
must  have  been  Ignorance  of  the  law  or  In- 
attratlon  to  It  on  the  part  of  the  Inspectors. 
The  ballots  were  voted  by  the  voters  with- 
out any  challenge,  and  were  counted  by  the 
Inspectors  as  they  were  cast,  without  a  pro- 
test frbm  any  source.  No  one  questions  that 
tbiB  votes  were  the  egression  of  the  wUl  ot 
tba  voten,  and  that,  when  given  to  tiie  con- 
testee,  entitled  him  to  be  declared  the  snc- 
cesoFuI  candidate.  The  court  below  held 
that  the  votes  were  properly  counted  for  the 
contestee,  and  we  are  by  this  appeal  a^ed 
to  hold  that  the  requirement  of  the  statute 
wltii  referaice  to  the  numbnlng  of  the  bal- 
lots Is  mandatory,  and  that  the  unnumbered 
ballots  should  not  be  counted.  Section  84^ 
(page  463),  while  It  provides  that  the  ballots 
shall  be  numbered  mie  of  the  Inspectors, 
does  not  direct  that  the  ballots  shall  not  be 
counted  if  not  numbered.  Neither  does  sec- 
tion 78  (page  470)  contain  any  prohlMtlcm 
against  counting  an  unnumbered  ballot  Sec- 
tion 87  (page  47^  ts  the  only  section  in  the 
act  that  has  a  requirement  with  ref«%nce  to 
the  rejection  of  votes,  it  Is  in  this  langu^: 

"Sec  87.  In  counting,  the  returning  officer 
or  one  of  the  Inspectors,,  must  take  the  ImU- 
lots,  one  by  one,  fnun  the  box  In  which  th^ 
have  been  deposited  at  the  same  time  read* 
Ing  aloud  the  names  of  the  persons  voted 
Cor,  and  tile  oBSce  for  which  such  person  Is 
voted  for;  they  must  separately  keep  a  cal- 
culation of  the  number  of  the  votes  each 
person  receives  and  for  what  <^ce  he  re- 
ceives tbem;  if  the  elector  has  mariced  more 
names  Qian  ttiere  are  persons  to  be  elected 
to  an  office  or  if  for  any  reason,  it  is  im- 
possible to  determine  the  elector's  choice  for 
any  office  to  be  filled,  his  ballot  shall  not  be 
counted  for  sudi  office,  but  tUs  shall  not 
vitiate  the  ballot  so  far  as  innperly  marked, 
nor  shall  any  ballot  be  rejected  for  any 
technlral  error  which  does  not  make  It  Im- 
possible to  determine  the  elector's  choice  and 
nothing  In  the  election  law  shall  be  con- 
strued so  as  to  prevent  any  elector  from 
voting  for  any  qualified  person  other  than 


those  whose  names  are  printed  on  the  bal- 
lot." 

It  Is  true  that  section  50  of  the  act  Owgi 
456)  makes  it  a  misdemeanor  punishable  bj 
fine  for  any  officer  without  lawful  excuse  to 
neglect,  fall,  or  refuse  to  perform  an] 
.official  duty  required  by  the  act  But  we 
have  seen  that  provisions  in  statutes  re- 
lating to  elections  are  not  rendered  manda- 
tory, as  to  the  people,  by  the  circumstances 
that  the  oScerB  of  the  election  are  subject 
to  criminal  liability  for  their  violation. 
Paine  on  Elections,  8  498;  lindstrom  v.  Board 
of  Canvassers  (Mich.)  54  N.  W.  280,  19  L. 
B.  A.  171.  In  the  case  of  Lindstnmi  v.  Board 
of  Canvassers,  supra,  It  was  said  by  the 
Supreme  Oonrt  of  Michigan,  that  "It  may  be 
stated  as  a  general  rule  that  the  provisions 
of  law  relating  to  the  manner  of  conducting 
elections  will  not  be  held  so  far  mandatory 
as  tbat  a  d^artnre  from  the  rule  will  re- 
sult In  the  disfranchisement  of  a  district  or 
a  class  of  voters,  or  the  defeat  of  a  candi- 
date, himself  free  from  fraud,  except  In  cases 
where  the  legislative  Intent  that  such  de- 
parture from  the  prescribed  rule  shall  have 
such  effect  Is  clearly  and  unequivocally  ex- 
pressed." To  the  same  effect  is  the  ruling 
by  the  Supreme  Court  of  Kansas  In  the  case 
of  Boyd  T.  Mills,  37  Paa  16,  2B  L.  R.  A.  486, 
42  Am.  St  Rep.  806. 

The  Legislature  section  87  of  the  act 
under  consideration  safe^cuards  th»  elector 
against  tibe  loss  of  his  vote  on  account  of 
technical  errors  committed  by  himself  which 
do  not  make  it  imporalble  to  determine  his 
choice.  But  In  the  case  at  bar,  we  repeat, 
no  complaint  Is  made  with  reference  to  the 
conduct  of  any  elector;  but  It  Is  on  account 
of  the  inadvertence  of  the  inspectors  that 
the  contestant  would  have  votes  of  four  pre- 
cincts in  the  county  rejected  and  the  will  of 
the  majority  of  the  county  (conceded  to  have 
been  fairly  and  hmiestly  expressed)  thwarted. 
While  It  Is  well  enough  to  Insist  <m  a  proper 
and  strict  performance  of  dn^  hy  officers 
conducting  elections,  and  to  have  been  regular 
the  offlcera  should  have  followed  the  letter  of 
the  law  in  this  instance,  yet,  the  Legislature 
not  having  declared  irregularities  lUce  the 
one  complained  of  In  this  case  fatal,  we  con- 
clude that  the  provision  of  the  law  with  ref- 
erence to  numbering  the  ballots,  pertaining, 
as  it  does,  to  the  mode  of  procedure  in  the 
election,  is  directory,  and  not  mandatory,  and, 
of  consequence,  tbat  the  Judge  properly  ren- 
dered Judgment  against  the  contestant  Paine 
on  Elections,  |  408;  McCrary  on  HlecUons, 
}  225;  Bowers  v.  Smith  (Mo.  Sup.)  20  S.  W. 
101,  10  L.  B.  A.  764.  88  Am.  St  Bep.  481; 
Lee  V.  State,  49  Ala.  43. 

The  judgment  appealed  from  will  be  af- 
firmed. 

HABAI^N,  IXyWDELL,  and  ANDER- 
SON, JJ.,  concur. 
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MILAM  T.  GOLET. 
(SnpreoM  Court  of  Alabama.   Nov.  22,  1006.) 

1.  EjKCTUKnT  —  EqUITABU;    E38TOFPM.  —  Ap- 

PLICABILITT. 

Id  an  action  to  recover  the  possession  of 
land,  the  rights  of  the  partiea  are  to  be  deter- 
mined  on  the  question  of  the  legal  title,  and  the 
doctrine  of  equitable  estoppel  bait  no  application. 

(Ed.  Note.— For  cases  in  point;  see  vol.  17. 
Gemt.  Dig.  Bjectment,  f  1141] 

2L  HlTSBARD  AHD  WiFE  —  CONVETANCE  FBOM 

HtiSBAND  TO  Wife— Title  Acquired. 
Under  Act  Feb.  28,  1887  (Acts  1886-87, 
p.  80 :  Coda  1896^  |  ^0),  providing  that  all 
property  to  which  a  wife  may  become  entitled 
after  her  marriage  is  ber  separate  property,  a 
voluntary  conveyance  executed  by  a  husband  to 
hia  wife^  prior  to  the  adoption  the  act.  vests 
the  1^  title  In  the  wife  as  between  her  and 
her  bn^nd. 

3.  JuDGMEin^RES  Judicata  —  Pabties  Af- 
fected. 

A  vendw  gave  the  purchaser  a  bond  for 
tltls  and  placed  Urn  in  possession.  The  poz^ 
chaser  executed  a  mortgage.  The  vendor,  on 
the  purchaser's  default  conveyed  the  land  to  a 
third  person,  who  paid  the  price,  and  who, 
while  in  poeeession,  made  a  voluntary  convey- 
ance thereof  to  his  wife.  Held,  that  a  decree  in 
a  subsequent  suit  to  foreclose  the  mortgage, 
brought  against  the  purchaser  and  the  third 
person,  which  subjected  the  land  to  sale,  did 
not  affect  the  rights  of  the  wife  of  the  third 
person,  in  whom  the  legal  title  vested  under 
the  deed  from  her  husband  and  by  operation  of 
Act  Feb.  28.  1887  (Acts  1886-87,  p.  80;  Code 
1890,  I  2520).  providing  that  property  to  which 
a  wife  may  become  entitled  shall  tw  lier  sep- 
arate pn^erty,  though  she  did  not  record  her 
deed  until  after  the  decree  in  foi>eclosure. 

Appeal  from  Circuit  Conrt.  Tallapoosa 
County ;  A.  H.  Alston,  Judge. 

"To  be  offlclally  reported." 

Action  by  A.  J.  Col^,  administrator  of  A. 
J.  Gol^,  Sr.,  against  S.  O.  Milam.  From  a 
judgment  for  plalntitr,  defendant  appeals. 
Berersed. 

D.  B.  Blddl€^  for  appelant.  W.  M.  Lackey 
and  Geo.  A.  Sorrell,  for  appellee. 

DOWDELL,  J.  In  an  action  like  the 
present,  where  the  rif^ts  of  parties  to  the 
possesslott  of  the  land  are  to  be  determined 
on  the  qnestion  of  the  1^^  title,  the  doctrine 
of  eqttltable  estoppel  has  no  ai^llcation.  It 
appears  from  the  record  that  In  1877  Nolen 
sold  the  land  in  qnestlou  to  Barks,  giving 
him  bond  for  title  and  placing  him  in  poS' 
session.  Barks,  while  in  possession  under 
NoIen*&  bond  for  title,  mortgi^ed  the  land  to 
A.  J.  Ooler,  Sr.,  plalntlfTs  intestate,  to  se- 
cure the  payment  at  $250,  dne  December  25, 
1878L  Burks  having  failed  to  pay  any  part 
of  the  purchase  money  to  Noleii,  the  latter, 
with  Burks'  consent,  sold  the  land  to  D.  M. 
Milam  (the  husband  of  the  appellant)  and 
placed  him  in  possession.  The  said  Milam 
having  paid  all  the  purchase  money  to  Nolen, 
the  latter  executed  to  him  a  deed  of  convey- 
ance therefor,  dated  October  16,  1881.  On 
tbe  12tb  day  of  April,  1880,  D.  M.  Milam 
being  then  in  the  posaession  of  the  land  under 
taiji  deed  from  aald  Nol^  convered  the  land 


to  his  wife.  Uie  appellant  boe.  for  love  and 
affection.  In  1804  tbe  appellee  here,  as  ad- 
ministrator of  A.  J.  Coley,  debased  (Burks' 
mortgagee),  filed  bis  bUI  In  equity  for  a  fore- 
closure of  the  Burks  mortage,  making  Bm-ks 
and  D.  M.  Milam  pwtles  defendant,  and 
tbereaftw  <A)tained  a  decree  subjecting  tbe 
land  to  sale  by  tbe  register.  Tbe  appellant 
here,  Mrs.  MUam,  in  whom  tbe  legal  tiUe  to 
tbe  land  resided  at  tbe  tiime  of  tiie  filing  of 
tbe  bill,  was  not  made  a  party  to  the  bill. 
At  the  register's  sale,  A.  J.  Coley,  the  appel- 
lee, as  administrator  of  A.  J.  Coley,  Sr.,  de- 
ceased, became  Ibe  purchaser  and  rec^red 
tbe  register's  deed,  dated  December  18.  1897. 
On  the  6tb  day  of  January,  1903,  tbe  appellee 
brought  tbe  present  action  against  tbe  aiK>el- 
lant,  Mrs.  Milam,  fbr  the  recuvery  of  tbe 
land.  Tbe  defendant  pleaded  not  guilty. 

While  tbe  deed  from  D.  M.  Milam  to  bis 
wife,  of  April  12,  1880,  under  tbe  married 
woman's  law  as  It  tbm  existed  in  this  state, 
operated  to  convey  to  ber  an  equitable  title 
only,  tbe  legal  title  remalnii^  In  tbe  husband, 
still  under  the  tqwratfon  and  Infiuence  of  tbe 
act  of  February  28,  1887  (Acts  1886-87.  p. 
80;  Code  1886,  I  21^),  tbe  legal  title  be- 
came vested  in  tbe  wife,  as  betweoi  tbe  hus- 
band and  tbe  wiffc  Gunn  t.  Hardy,  107  Ala. 
609, 18  SouttL  284 ;  Connolly  t.  Mahon^,  103 
Ala.  568,  15  South.  908;  Maxwell  r.  Orace^ 
86  Ala.  577.  6  South.  810;  Bamage  t.  Towles, 
85  Ala.  588.  6  South.  842;  Booney  t.  Michael, 
84  Ala.  586.  4  Soutb.  421 ;  Bruce  t.  Bmoe,  96 
Ala.  668,  11  South.  197;  Turner  t.  Bern- 
belmer,  96  Ala.  241.  10  South.  760.  86  Am. 
St  Rep.  207;  Scbarf  r.  Mone.  102  Ala.  468, 
14  Sonlb.  879.  By  tbe  decree  of  tbe  chancery 
court  the  appellee  was  Invested  with  what- 
ever titJe  or  interest  Burks  or  D.  M.  Milam 
may  have  bad  in  tl»  land ;  but,  as  Mrs.  Milam 
was  not  a  party  to  tbe  chancery  suit,  the  de- 
cree could  in  no  soise  affect  her  rl^ts.  At 
tbe  time  ot  the  filing  of  the  bill  In  chancery, 
tbe  legal  tttie  of  tiie  land  resided  In  ber, 
under  the  deed  from  het  husband  and  by 
operation  of  the  act  of  February  28, 1887,  and 
it  has  never  been  divested.  Nunnel^  t. 
Barnes,  189  Ala.  667.  86  South.  768;  Owen  v. 
Bankhead,  76  Ala.  148. 

Nor  Is  it  of  any  consequence  that  the  deed 
from  D.  M.  Mllam  to  hia  wife,  appellant  here, 
was  not  recorded  until  after  tbe  rendition 
of  the  chancery  decree.  Tbe  possession  will 
be  referred  to  the  titie,  and,  when  so  referred, 
tbe  possession  was  in  the  appellant  Haw- 
kins T.  Ross,  100  Ala.  450,  14  South.  278: 
Allen  T.  Hamilton,  100  Ala.  634,  19  South. 
903;  Butler  t.  Tbweatt,  119  Ala.  325.  24 
South.  645. 

Tbe  question  of  the  invalidity  of  an  un* 
recorded  deed  as  to  subsequent  purchasers 
and  Judgment  creditors  without  notice  la 
not  involved  in  the  case  at  bar.  So  far  as 
the  plaintiff,  Coley,  Is  concerned,  be  was  nei- 
ther a  purchaser  from,  nor  a  judgment  cred- 
itor of,  the  appellant's  grantor,  D.  M.  Mllam. 

Tbe  court  below  eaeA.  in  ^vlng  tbe  gen- 
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«ral  affirmative  charge  for  the  plaintiff,  and 
In  refusing  a  like  charge  to  the  defendant 
The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DBNSON, 
JJ.,  concor. 


ANDREWS  T.  FRIERSON  et  aL 
<8Qi>reme  Court  of  Alabama.  Nov.  16,  1905.) 

1.  Appeal — Equttt  Suit — ^Fnromos  of  Chan- 
ccuoa — Effect. 

Under  Code,  f  8826,  providing  that  the 
Supreme  Court  shall  give  no  weight  to  the  de- 
«Iiion  of  the  chancellor  on  the  facts,  where  the 
finding  of  a  register,  fixing  the  value  of  an 
auctioneer's  Bervlcea  rendered  to  an  admlnistra' 
tor.  was  increased  hj  the  chancellor,  snch  find- 
ing was  reviewable  de  novo  by  the  Bapreme 
Court  on  appeal. 

2.  Evidence — Vax.ub  of  Sebtioeb  —  Exfcbt 
OpnnoN — WneHT. 

In  a  proceeding  to  determine  the  value  of 
an  auctioneer's  s^vices,  the  register  was  not 
bound  to  give  credit  to  unim peached  expert 
opinion  evideuce  of  the  valne  of  snch  services, 
bnt  was  entitled  on  the  whole  case,  as  developed 
before  him,  to  determine  for  himself  what  would 
be  a  reasonable  compensation  for  the  services. 

3.  Auctions  akd  AuoixoinEBB    Sbvwbs  — 
Valdb. 

Where  an  auctioneer  was  employed  by  an 
administrator  to  sell  property  belonging  to  the 
estate,  and  made  sales  to  the  amount  of 
$75,981.08,  a  regiatw's  finding  that  the  reason- 
able value  of  h\a  service*  was  1^  per  cent,  or 
|l,139.71,  was  improperly  modified  by  the  chan- 
cellor, so  aa  to  increase  the  same  to  8  per  cent 
of  the  gross  sales  and  interest 

4.  TeNDEB— WaIVEB— IWTBBMT. 

An  administrator,  after  having  employed 
an  auctioneer  to  sell  property  Iwlonging  to  the 
estate,  contended  that  the  contract  was  nra«d- 
ulent,  and  sent  his  attomev  to  make  a  setO^ 
ment  The  attorney  notified  the  auctioneer  that 
the  administrator  would  not  abide  by  the  con- 
tract, but  was  willing  to  pay  what  the  services 
were  reasonably  worth,  whereupon  the  auction- 
eer stated  that  "he  would  have  to  sue  on  the 
contract  In  the  United  States  court  or  some- 
thing to  that  effect"  Held,  -ftat  «ch  tocta 
iJere  not  equivalent  to  the  auctioneer's  refussl 
to  accept  a  sum  tendered  as  the  value  of  his 
■er^c^,  and  therefore  did  not  constitute  a 
wLvS^of  a  tendw,  in.  order  to  r^ve  die  ad- 
ministrator from  liability  for  Interest 

Appeal  from  Chancery  Court,  Chambere 
County;  Richard  B.  Kelly.  Chancellor. 

"To  be  officially  reported." 

Bill  b7  Walter  Andrews  against  T.  A. 
Frierson  and  another.  From  a  decree  modi- 
fying a  mas^s  rmort  in  favor  of  plaintiff, 
he  appeals.  Reversed. 

Oliver  &  Thlgpen,  for  appellant  J.  J. 
Robinson  and  T.  D.  Samford,  tot  appellees. 

DENSON,  3.  Walter  Andrews  ts  tiie  com- 
plainant In  tblB  bUI  against  T.  A.  Frierson 
and  B.  M.  Oann.  Andrews  was  the  admin- 
istrator of  the  estate  of  J.  E.  Andrews,  de- 
ceased. The  estate  consisted  of  a  large 
gnantil7  ot  real  and  personal  proper^  lo* 
cated  In  Chambers,  Lee.  and  Tallapoosa  conn- 
amounting  In  valae  to  something  near 


$76,000.  Id  the  month  of  October,  1900,  An- 
drews obtained  from  the  probate  court  of 
Cliambers  county  an  order  to  sell  all  the 
property  of  the  estate  of  his  .said  intestate. 
The  sale  and  description  of  the  property  was 
extensively  advertised,  and  was  to  begin  on 
Saturday,  November  17,  1900,  at  Lafayette, 
Ala.,  to  contlnne  through  the  following  weel: 
at  the  various  places  In  the  counties  where 
the  property  was  located  and  to  be  concluded 
on  Monday,  November  26,  1900,  at  Opelika. 
Andrews  went  to  Atlanta  and  there  entered 
Into  a  written  contract  wltii  T.  A.  Frierson, 
an  auctioneer,  whereby  be  secured  the  serv- 
ices of  Frierson  as  auctioneer  to  sell  the  prop- 
er^ at  tbe  times  and  places  advertised  for 
a  compensati<m  of  6  per  cent  on  the  gross 
amount  ot  the  sales  made.  Frierson  perform- 
ed the  services  under  the  contract  and  the 
gross  amount  of  the  sales  was  $75,981.08. 
The  bill  was  filed  on  the  5th  day  of  January, 
1901,  and  alleges,  among  other  things,  that 
Andrews  was  induced  to  make  the  contract 
through  frand  practiced  by  Frierson  and 
Gann;  that  t>efore  the  contract  was  eiecat- 
ed  there  existed  between  Frierson  and  Gann 
a  secret  agreement  by  which  Gann.  under 
cover  of  his  confldentla]  relations  with  An- 
drews, was  to  lead  him  to  make  tlie  con- 
tract and  they  were  to  share  what  they  coold 
make  out  of  him ;  and  that  the  price  they 
induced  him  to  agree  on,  0  per  cent  of  the 
amount  of  sales,  was  extortionate  and  ex- 
cessive. The  bill  alleges  that  the  fraud  was 
not  discovered  1^  Andrews  until  after  tiie 
sale  was  made,  and  when  he  dlscorered  it  he 
refused  to  pay  the  amount  named  in  the  con- 
tract hut  <^ered  to  pay  a  reasonable  amount 
Oann  broi^t  snit  at  law  against  Andrews 
for  one-half  the  amount  named  in  the  con- 
tract, and  also  sued  Frierson  for  one-half  the 
amount  and  garnished  Andrews.  The  prayer 
of  the  bill  is  for  a  rescls^tm  and  cancellation 
of  the  contract  witii  Frierson,  for  Injunction 
against  the  suit  at  law,  for  an  ascertainment 
of  the  amount  that  ought  to  be  paid  Frierson 
for  his  services,  for  direction  as  to  whom  It 
should  be  paid,  and  for  general  relief.  From 
a  decree  dismissing  the  bill  for  the  want  of 
equity  and  dissolving  the  injunction,  the  com- 
plainant prosecuted  a  former  appeal  to  this 
court  On  that  appeal  ttie  bill  was  held  to 
contain  equity  and  the  decree  of  the  chancery 
court  was  reversed.  Andrews  t.  Frierson, 
184  Ala.  626,  88  South.  &  We  here  refer  to 
the  case  as  reported  for  a  more  extended 
statement  of  the  facts  alleged  In  the  bill  and 
a  better  understanding  of  its  pariMsea. 

After  the  case  was  remanded,  the  respond- 
ents answered,  the  testimony  was  taken,  and 
on  submlsirion  of  the  cause  on  the  pleadings 
and  proof  a  decree  was  rendered  by  the  chan- 
cellor, May  27, 1904^  adjudging  the  complain- 
ant entitled  to  the  relief  sought  and  order- 
ing a  reference  to  the  reglsta  to  "ascertain 
what  would  be  a  reasonable  cunpensatlon  to 
pay  to  the  respondent  S^-terson  tm  tbe  sw- 
Ices  rendered  by  respondents  under  the  con- 
tract which  the  bill  seeks  to  bave  canceled. 
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and  report  Us  action,  togetho-  wltb  the 
eTldence  offered,  to  the  next  term  of  aald 
court"  The  reference  was  held,  and  the  only 
evidence  snbmltted  was  the  written  evideuce 
upon  which  the  cause  was  prerloualy  sub- 
mitted to  the  court  for  final  decree.  The 
register  filed  his  report  on  July  11,  1904,  In 
which  he  found  and  reported  that  IH  per 
cent  of  the  gross  amount  of  sales  ($1,139.71) 
would  be  a  reasonable  compensation.  No  in- 
terest was  allowed  or  calculated  by  the  rests- 
ter  on  the  amount  The  respondents  excepted 
to  the  report  of  the  register  and  on  snbmls- 
Blon  to  the  chancellor  he,  on  October  21, 1904, 
rendered  a  final  decree,  in  which,  without  set- 
ting aside  the  report  he  corrected  it  and 
fixed  the  rate  of  compensation  at  3  per  cent 
of  the  gross  amount  of  sales  (f2,279.48),  and 
allowed  interest  on  this  amount  from  Novem- 
ber 26.  1900,  making  the  total  amount  of 
compensation,  Inclusive  of  interest,  $2,987.07. 
From  this  decree  of  the  chancellor  the  com- 
plalnant  Andrews,  prosecuted  this  appeal. 

The  assignments  of  error  are:  "The  court 
erred  in  not  confirming  the  register's  report 
<2>  The  court  erred  in  correcting  the  regis- 
ter's report  so  as  to  fix  the  rate  of  compensa- 
tion to  which  the  respondent  Frlerson  la  en- 
titled at  8  per  cent  on  the  gross  amount  of 
said  sales.  (3)  The  court  erred  In  allowing 
iDtereat  on  the  amount  decreed  to  be  paid." 

The  established  rule  is  that  when  questions 
of  the  sort  we  have  in  band  are  referred 
to  a  register,  "and  he  la  directed  to  draw  a 
conclusion  from  erldeoce  to  be  produced  be- 
fore him,  every  reasonable  presumption  Is 
.to  be  made  in  favor  of  his  decision,  and  it 
will  not  be  interfered  with  unless  it  Is  plain- 
ly wrong."  Klnsey  v.  Klnsey,  37  Ala.  397. 
Or,  to  state  It  in  the  language  of  Walker, 
G.  J.:  "The  rule  Is  to  indulge  all  reasonable 
presumptions  In  favor  of  the  register's  deci- 
sion upon  questions  of  fact,  such  as  those 
now  tmder  consideration,  and  not  to  reverse 
it  unless  clearly  satisfied  that  It  is  wrong." 
Judge  Story  goes  so  far  as  to  say  "that  the 
court  must  be  clearly  satisfied  that  there 
has  been  an  unquestionable  error."  Mabone 
T.  Williams,  89  Ala.  202;  Jones  v.  White. 
112  Ala.  449,  20  South,  027.  Or,  as  was  said 
by  the  present  Chief  Justice,  In  respect  of 
the  rule.  In  Speakman  t.  Burleson,  128  Ala. 
878,  27  South.  822.  a  case  In  which  all  the 
evidence  submitted  to  the  reglstv  and  from 
which  he  drew  his  conclusion  was  in  writing: 
**We  hare  carefully  read  and  considered  all 
file  evldoice  In  the  record,  all  of  which  and 
no  other  was  before  the  register  at  reference. 
From  It  we  can  by  no  means  afilrm  that  the 
condnslon  and  report  of  the  register  is  plain- 
ly and  lulinbly  incorrect  and  erroneous ;  and 
only  soch  conclusion  would  justly  us  In  re- 
versing title  decree  conflrmli^  the  rqwrt" 
Speakman  t.  Burleson,  128  Ala.  978,  27  South. 
822.  See  the  authorities  cited  there.  Aa 
was  said  hy  tit^e  court  in  Pollard  t.  American 
Freehold  Land  Mortgage  Company.  139  Ala. 
188,  85  South.  767:  "Formerly  the  condn- 
■ion  of  the  ehancellor  on  all  matters  of  fact 
8980.-«8 


brought  with  it  to  this  ooort  on  ^^wal  a 

prima  fade  preerunption  of  correctness, 
which  for  the  purpose  of  review  here  dis- 
placed the  presumption  of  correctness  which 
attfflided  the  r^lster's  finding  before  the 
chancellor,  so  that  this  court  would  affirm 
the  decree  sustaining  exertions  to  such  find- 
ing, unless,  after  Indulging  the  presumption. 
Just  referred  to,  of  the  correctness,  it  still 
appeared  here  to  be  erroneous.  The  stat- 
ute now,  however,  provides  that  this  court 
shall  give  no  weight  to  the  dedsion  of  the 
chancellor  upon  the  facts  (Code,  S  3826) ;  and 
from  this  it  would  seem  to  follow  tliat  such 
finding  of  the  roister,  although  it  has  been 
disallowed  or  modified  by  the  chancellor, 
comes  before  us  on  appeal  for  original  re- 
view, attended  by  the  same  presumption  of 
correctness  that  waited  on  It  before  the  chan- 
cellor, and  that  it  should  not  be  disturbed 
here  unless,  that  presumption  to  the  contrary 
notwithstanding,  it  appears  to  us  to  be  dear- 
ly erroneous." 

In  this  case  we  are  considering,  the  dut7 
Imposed  upon  the  register  was  to  ascertain 
what  would  be  a  reasonable  compensation 
to  be  paid  Frlerson  for  his  services  as  an 
auctioneer  in  making  the  sale.  This  was  to 
be  done,  too,  without  any  regard  to  the  con- 
tract that  had  existed.  The  contract  was 
annulled  by  the  decree  of  the  court.  It  was 
no  longer  of  any  efficacy.  It  will  be  observ- 
ed, too,  that  the  fact  to  be  ascertained  was 
dependent  for  establishment  upon  opinion 
evidence — opinion  as  to  the  value  of  serv- 
ices rendered.  And,  witiiont  intending  any 
reflection  on  any  witness  whose  evidence 
was  taken  in  the  case,  we  remark  that  it 
is  always  an  easy  matter  to  obtain  evidence 
on  either  side  of  such  a  proposition  when 
friendly  experts  are  called  to  give  opinions, 
as  this  case  clearly  demonstrates.  Again, 
we  note  the  great  rarlation  In  the  opinions 
of  the  experts  who  were  called  to  egress 
an  opinion.  The  oplnlona  as  to  value  range 
from  one-half  of  1  per  cent  to  5  per  cent. 
This  of  itself  illustrates  the  sensibleness  of 
the  rule  laid  down  by  the  Supreme  Court 
of  the  United  States  with  respect  of  the 
mantier  in  which  the  Jury  might  deal  with 
the  opinions  of  witnesses  in  regard  to  value. 
The  Oonqneror,  166  U.  S.  110,  17  Sup.  Ct 
610,  41  U  Ed.  087.  There  it  was  said  by 
the  court,  siwaklng  tiirongh  Hr.  Justice 
Brown,  TTlUi  regard  to  <vb)lon  evidence  on 
the  questlim  of  value:  "While  there  are 
doubtiesa  authorltlea  holding  that  a  Jury 
(and  In  this  class  of  cases  the  court  acts  as 
a  jury)  has  no  right  arbitrarily  to  Ignore  or 
discredit .  the  testimony  of  nnlmpeached 
witnesses  so  far  as  tliey  testify  to  facts, 
and  that  a  wlllfnl  disregard  of  such  testi- 
mony will  be  ground  for  a  new  trial,  no  such 
obligation  attadies  to  witnesses  who  testi- 
fy merdy  to  their  opinion;  and  the  Jury 
may  deal  with  It  as  they  please,  giving  It 
credence  or  not  as  tiielr  own  experience  or 
general  knowledge  of  the  subject  may  dlc- 

Digitized  by  Google 


514 


80  SOUTHBRN  BEPORTBB. 


tat&**  And,  ftlthongb  snCh  testlmoDy  may 
be  nncoDtroTerted,  the  leglster  may  exer- 
cise Ills  independent  Judgment  Forsyth  v. 
Dooimie,  120  n.  8.  78,  7  Snp.  Ot  408,  80  L. 
Ed.  586;  Head  y.  Hai^Tave.  106  U.  S.  45. 
26  L.  Ed.  1028.  In  the  case  of  Pollard  r. 
A.  F.  L.  M.  Co.,  supra,  one  of  the  questions 
referred  to  the  register  to  be  determined 
vas  the  value  of  services  rendered  by  the 
attorneys.  The  only  witness  who  testified 
as  to  the  value  of  the  services  placed  that 
value  at  98,000.  and  the  register  found  and 
reported  it  to  be  only  ^000.  The  report 
was  confirmed  In  this  r^pect,  over  tlie  ez- 
ceptl<ms  filed  to  It  Chief  Justice  McClellan. 
for  the  coort,  said:  "But  tills  testimony 
was  the  mere  estlmatei^  opinion  of  the  wit- 
nesses. Their  Judgment  cannot  be  substi* 
tuted  for  that  of  the  raster.  He  was  not 
bonnd  to  find  In  accordance  wltti  their  es- 
timates." The  court  held  that  it  was  the 
power  and  duty  of  the  register  upon  the 
whole  case  as  developed  before  him  to  de- 
termine for  himself  what  would  be  reason- 
able compensation  to  be  allowed;  citing  U. 
S.  r.  UcOlne,  1  Ourt  1,  0,  Fed.  Cas.  No.  16.- 
679;  Forsyth  t.  DooUttle,  120  U.  S.  78,  77. 
7  Sup.  Ct  408,  80  L.  Ed.  686 ;  Rogers,  Expert 
Testimony,  1 207:  T.  ft  C.  R.  Go.  v.  Danfortb, 
112  Ala.  80,  88.  94.  20  South.  502.  See.  also. 
A.  O.  8.  R.  Co.  V.  HUl,  08  Ala.  514,  9  South. 
•m,  80  Am.  St  Rep.  66;  17  Gyc.  p.  ISl  (V), 
notes  79  and  80 ;  J.  E.  Co.  v.  Kranham,  146 
Ind.  S14,  41  N.  B.  448.  83  L.  R.  A.  805;  Hull 
T.  St  Louis,  138  Mo.  618,  40  S.  W.  80.  42  L. 
R.  A.  768.  The  ease  last  cited  was  an  action 
for  compensation  tor  personal  services  rm- 
dered  by  plaintiff  for  the  defendant  In  and 
about  tiie  appraisement  of  certain  property 
which  it  held  in  trust  The  amount  sued  for 
was  $8,250.  The  amount  for  which  plain- 
tiff recovered  a  verdict  was  91.188.  The 
plaintiff  moved  for  a  new  trial  and  appeal- 
ed from  a  judgment  overmllng  it  PhUntiff 
at  the  time  of  his  employment  was  a  real 
estate  agent  In  St.  Louis.  The  time  con- 
sumed in  making  the  appraisement  was  228 
days.  The  plaintiff  and  11  otiwr  witnesses 
testified  In  his  behalf,  and  estimated  the 
value  of  his  services  at  $3,250,  while  6  wit- 
nesses testified  In  behalf  of  defendant  and 
estimated  them  at  $1,000  to  $l,20a  The 
Judgment  of  the  court  overruling  the  mo- 
tion for  a  new  trial  was  affirmed.  The 
court  held  that  "the  evidence  of  the  expert 
witnesses  as  to  the  value  of  the  services 
sued  for  was  merely  advisory,  the  weight 
of  it  b^ng  for  the  determination  of  the  Jury. 

The  rule^  then,  to  be  deduced  from  the 
authorities,  would  seem  to  be  that,  where 
the  facts  and  circumstances  attending  the 
rendition  of  services  and  the  nature  of  the 
services  are  developed  by  the  evidence, 
opinions  of  wltneraes  as  to  value  are  not 
conclusive,  but  may  be  considered  as  ad- 
visory, and  the  register  miut  use  his  own 
Judgment,  guided  by  the  evidence  and  as- 
sisted by  auch  opinions.   Moore  v.  Ellis, 


89  Wis.  108,  61  N.  W.  291:  Stevens  t.  Mlnne- 
apolls.  42  Minn.  186,  43  N.  W.  842;  Lafiln 
V.  Chicago.  W.  ft  N.  R.  GO.  (Q  a)  33  Fed. 
416;  Pollard  v.  A.  F.  L.  M.  Oo.,  snpra.  The 
nature  of  the  services  rendered,  tiie  circum- 
stances under  which  they  wwe  rendered, 
and  the  time  consumed,  were  all  developed 
by  evidence  submitted  to  the  roister  In 
this  case.  The  testimony  of  the  expert 
witnesses  as  to  the  value  of  the  services 
of  the  defendant  Frierson  is  conflicting. 
Sir  witnesses  testified  in  bdialf  of  tiie  com- 
plainant One  ot  them  estimated  the  value 
of  the  servIcM  at  2^  per  cent,  one  from  a 
half  to  1  per  cent,  two  of  them  at  1  ptf 
cent,  and  two  at  1^  per  cent  Eleven  irit- 
nesses.  Including  the  reiQMmdents,  testified  In 
behalf  of  the  respondents.  All  of  them 
placed  the  value  of  the  services  at  6  per 
cent  One  of  tbem,  Henry  L.  WUson,  placed 
It  at  5  per  cent  on  the  first  $2,000  and 
2%  on  the  balance.  At  a  previous  time, 
when  be  was  examined  with  respect  to 
the  value  of  the  services  rradered  by  Frier- 
son,  be  placed  the  value  at  1%  pw  cent  on 
the  gross  amount  of  sales.  Thus  we  have, 
from  the  variant  evidence  of  the  17  witness- 
es examined  In  this  case  with  respect  to 
value,  an  Illustration  ot  tiie  soundness  of 
the  rule,  heretofore  stated,  that  where  the 
facts  and  drcumstancea  attaidlng  the  ren- 
dition of  services  are  developed  by  tiie  evi- 
dence, opinions  of  witnesses  as  to  raloe 
are  not  conclusive,  but  may  be  regarded  by 
the  renter  as  advisory— as  aids  to  be  em- 
ployed by  bim  in  his  endeavor  to  reach  a 
correct  conclusion.  We  have  carefully  read 
and  re-read  all  the  legal  evidence  that  was 
submitted  to  the  register,  and,  without  going 
Into  further  details  of  it  we  think  It  hardly 
probable  that  any  two  minds  would  ever 
draw  the  same  conclusion  from  it  As  the 
result  of  our  examination  of  the  evidence  we 
feel  no  full  conviction  that  the  re^ster^s 
conclusion  as  to  the  value  of  the  services 
Is  wrong.  His  concludon  is  not  unreason- 
able, and  we  are  constrained  to  hold  that 
the  chancellor's  decree  correcting  the  report 
with  respect  of  the  value  of  the  services 
and  increasing  the  value  to  8  per  cent  of 
the  sales  Is  erroneous. 

The  register  In  his  report  makes  no  men- 
tion of  interest  on  the  amount  he  ascertained 
and  reprarted  as  reasonable  compensation, 
although  this  matter  was  called  to  his  at- 
tention. The  respondents  excepted  to  tiie 
report  on  this,  among  other  grounds,  and 
the  chancdior  decreed  that  respondents  were 
entitied  to  interest  from  November  26,  1900, 
the  day  on  which  tiie  sales  were  concluded. 
It  is  not  claimed  by  the  complainant  that 
tender  was  ever  made  to  Frierson  of  any 
amount ;  but  complainant's  Insistence  Is 
that  under  the  evidence  he  was  excused 
from  actual  tender.  We  cannot  give  our 
assent  that  tiie  Insistence  Is  well  tounded. 
The  case  of  Root  v.  Johnson.  99  Ala.  00, 
10  South.  203,  cited  by  complalnantfs  conn- 
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Ml  bolds  that  "when,  before  tender  made.  ] 
the  parly  to  whom  money  1b  dae  declares 
he  will  not  receive  it,  or  makes  any  declara- 
tion or  demand  whidi  la  eqtdvalent  to  a 
lefosal  to  accept  the  monej  it  tendered, 
then   actual  tettOer  Is  dlepensed  with." 
There  can  he  no  dispute  about  the  correct- 
ness of  tills  ruling,  but  the  evidence  in  the 
case  In  hand  does  not  bring  It  within  the 
Influence  of  the  rule,  eren  If  It  should  be 
conceded  that  the  avermente  In  the  bill  are 
sufficient  on  the  question  c£  tender  to  re- 
Uere  plalntifl  from  the  payment  of  Interest 
Tb»  only  erldence  relied  upon  by  com- 
plahiant  with  reference  to  the  question  Is 
the  testimony  of  B.  &  Thlgpen.  The  sub- 
stance of  Thlgpen's  testimony  was  that  be 
was  employed  by  Andrews  as  one  of  his 
attorneys  to  go  to  Atlanta  at  the  thne  and 
And  out  all  he  could  about  the  contract  be- 
tween Andrews  and  Frierson.  Andrews 
told  him  to  do  whatever  he  thought  beat 
□nder  the  circumstances.  After  a  conversa- 
tion by  Thlgpen  and  Frierson  about  the  con- 
tract between  Frierson  and  Gann  with  re- 
gard to  the  division  of  Frieraon'a  conunls- 
slons,  Thlgpen  told  Frierson  that  the  con- 
tract between  him  and  Andrews  was  void 
by  reason  of  fraud,  and  tiiat  as  attorney 
for  Mr.  Andrews  he  would  notify  hlm-that 
Andrews  refused  to  abide  by  said  contract, 
but  was  willing  to  pay  him  what  his  serv- 
ices were  reasonably  worth,  '^lerson  said 
Oiat  he  would  have  to  sue  on  the  contract 
In  the  United  States  court,  or  something  to 
that  effect."  From  this  It  would  aeem  that 
FrlersQn*s  reply  or  declaration,  relied  upon 
to  give  Immunity  to  complainant  from  actual 
tender,  Is  1^  In  doubt  and  uncertainty  by 
the  evidence.  We  do  not  think  that  by  fair 
construction  the  evidence  can  be  held  to 
mean  that  Thlgpen  was,  as  Andrews'  agent, 
ready  and  willing  to  pay  a  reasonable  sum, 
even  priming  that  such  a  sum  could  have 
been  agreed  upon,  or  ttaat'he  was  about  to 
produce  such  a  sum  and  was  prevented  from 
doing  BO  by  the  creditor  declaring  he  wou'^d 
not  rective.  or  that  the  declaration  of  Frier- 
son was  equivalent  to  a  refusal  to  accept, 
the  money  If  tendered,  or  that  Thlgpen 
offered  to  pay  any  sum  of  money  what- 
ever.  In  this  unsatisfactory  state  of  the 
proof  we  cannot  hold  that  the  complainant 
brought  himself  within  the  rule  of  exemp- 
tion from  tender,  so  as  to  abate  payment  of 
Interest.   Rudulph  v.  Wagner,  86  Ala.  698: 
Ashwortb  v.  State,  63  Ala.  120;  Park  V. 
Wiley,  67  Ala.  310;  Root  v.  Johnson,  supra. 

The  decree  of  the  chancellor  with  respect 
to  the  amount  of  compensation  fixed  must 
be  reversed,  and  a  decree  will  be  here  ren- 
dered confirming  the  raster's  report  fix- 
ing the  compensation  at  $1,139.70.  This 
amount  should  bear  Interest  at  the  rate  of 
8  per  cent,  per  annum  from  November  26, 
1900;  and  It  will  be  so  adjudged.  The 
amount  of  compensation,  including  Interest, 
being  easy  of  calculation.  Is  ascertained  to 


be  |l,595.5a  A  decree  will  therefore  be 
rendered  that  the  respondents  In  the  blU 
(appellees  here),  T.  A.  Frierson  and  K.  M. 
Gann,  each  have  and  recover  of  the  com- 
plainant (appellant  here)  $797.79.  But  the 
respondents  (appellees)  must  pay  the  coste 
In  the  chancery  court  and  of  this  appeal. 
It  will  also  be  adjudged  that^  unless  the 
complainant  pays  the  amount  of  this  Judg- 
ment with  interest  to  time  of  payment 
to  the  register,  within  90  days  from 
this  day,  then  In  that  event  at  the  next 
term  of  the  chancery  court  held  thereaft«r, 
on  motion  of  the  respondents,  the  bill  shall 
be  dismissed,  and  the  Injunction  dissolved. 
Reversed  and  rendered. 

HARALSON,  DOWDELL,  and  SIMPSON, 
JJ.,  concur. 


COOLHT  et  al.  v.  UNITED  STATES  SAV- 
INGS &  LOAN  CO. 
(Supreme  Court  of  Alabama.  Nov.  14,  1906.) 

1.  FoBCiBLB  Entry  and  Detainee— Pleamnq 
— Special  Fleas. 

Where,  In  forcible  entry  and  aetainer.  there 
is  no  disclaimer  of  possession,  the  only  ap- 
propriate plea  is  "not  guilty."  and  hence  special 
pleas  setting  up  matter  available  under  the  gen- 
eral issue  may  be  properly  stricken  from  the 
files  on  the  court's  own  motion. 

2.  PlEADINO  —  REPLICATIOlff  —  DEKUBBEB  — 
AHENUMBIfT. 

Where,  after  a  demurrer  to  a  replication 
was  overraled.  the  replication  was  changed  by 
amendment  defendants  were  not  entitled  to  the 
benefit  of  the  demurrer  against  the  replication 
as  amended  without  refiling  the  same. 

3.  Exceptions  Bill  op— Signing— Timi. 

Where  a  trial  ended  on  November  13,  1903, 
and  the  bill  of  exceptions  was  presented  to  the 
presiding  judge  on  January  11,  19()4,  when  he 
made  an  order  extending  the  time  to  sign  the 
same  for  30  days,  but  failed  to  enter  such  exten- 
sion of  record  until  January  13,  1004,  and 
signed  the  bill  on  January  30, 1904,  the  bill  was 
not  signed  within  60  days  after  the  trial  of  the 
issues  to  which  it  related,  as  reanired  by  Act 
Feb.  28,  1889,  6  10  (Laws  1889,  p.  801),  and 
was  therefore  ineffective. 

4.  Appeal — Record — Bill  or  Exceptions. 

The  Supreme  Court  has  no  power  to  treat 
a  paper  purporting  to  be  a  bill  of  exceptions 
as  such,  until  it  has  been  established  as  a  bill 
of  exceptions  In  the  manner  provided  by  law. 
B.  Exceptions,  Bill  op — Motion  to  Stbikb — 
Statements  by  Trial  Judge. 

A  statement  by  the  trial  Judge  that  a  bill 
of  exceptions  was  presented  to  him  for  sign- 
ing within  the  time  required;  and  that  owing  to 
press  of  work,  It  was  not  signed,  but  the  judge 
granted  an  order  extending  the  time  for  30  days, 
which  was  not  entered  upon  the  record  until 
after  the  time  provided  by  statute  for  signing 
the  bill  had  expired,  was  insoffident  to  prevent 
the  application  of  the  rule  that  a  biU  of  excep- 
tions not  signed  to  time  will  be  stricken  on 
motion. 

Appeal  from  arcult  Court,  JefTerson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  the  United  States  Savings  &  Loan 
Company  against  John  L.  Cooley  and  others. 
From  a  judgment  of  the  circuit  court,  after 
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the  caM  bad  been  remored  from  a  Justice 
of  the  peace.  In  {aror  of  tbe  plalntlfl,  defend- 
ants an;>eaL  Affirmed. 

This  waa  an  action  of  forcible  entry  and 
detainer,  commenced  In  tbe  Justice  court,  and 
removed  on  application  of  the  defendants  to 
the  circuit  court  under  sections  2147  and  214S, 
Code  1898,  and  there  tried.  This  issue  of 
fact  was  decided  by  tbe  Jury,  and  Judgment 
rendered  thereon,  on  November  13, 1903.  The 
bill  of  exceptions  was  presented  to  tbe  trial 
Judge  on  the  lltb  day  of  January,  1904,  with 
tbe  request  that  It  be  signed  at  once.  Owing 
to  press  of  work,  It  was  not  signed,  but  tbe 
Judge  granted  an  extentlon  of  time  for  30 
days  in  which  to  have  tbe  bill  signed.  This 
order  was  not  entered  on  the  record  and 
minute  entry  made  of  it  until  January  13, 
1904.  The  blU  was  signed  on  January  30, 
1904.  These  facts,  explanatory  of  tbe  Judge's 
failure  to  sign  the  bill  when  presented  and 
his  subsequent  action,  appear  In  the  bill  of 
exceptions  signed  by  him.  There  was  motion 
by  the  appellee  to  strike  the  bill  of  exceptions 
from  the  record  because  it  was  not  signed  In 
time.  The  case  was  submitted  on  motion  to 
strike  and  on  the  m^ts. 

B.  M.  All^  and  J.  W.  Crews,  for  appel- 
lants.  A-  C.  and  H.  B.  Howse,  for  appellee. 

DHNSON,  J.  TblB  was  an  action  of  forci- 
ble entry  and  detainer,  commenced  before 
a  Justice  of  the  peace.  The  defendants  hav- 
ing compiled  witb  sections  2147  and  2148  of 
the  Code  of  1896,  which  provides  for  the  re- 
moval of  such  actions  from  tbe  Justice  of 
the  peace  to  tbe  circuit  court,  the  action  was 
removed  for  trial  to  the  circuit  court  From 
a  Judgment  rendered  against  tbe  defendants 
In  the  circuit  court  tbe  defendants  appealed 
to  this  court. 

Section  2149  of  tbe  Oode  of  1896  provides 
that  on  the  trial  of  all  cases  removed  under 
tbe  provisions  of  sections  2147  and  2148  of 
tbe  Code  to  tbe  circuit  court,  the  plaintiff 
must  recover  on  tbe  strength  of  bis  own  title, 
as  In  a  statutory  action  of  ejectment,  etc. 
The  complaint  was  amended  In  the  circuit 
court  witb  respect  to  tbe  description  of  tbe 
property  sued  for.  In  an  action  of  ejectment 
where  there  Is  no  disclaimer  of  possession, 
the  only  appropriate  plea  is  tbe  plea  of  not 
guilty.  So  in  this  case  the  matters  alleged  In 
the  special  plea^,  If  available  to  the  defend- 
ants, were  available  to  them  under  the  plea 
of  the  general  issue,  and  there  was  no  neces- 
sity for,  nor  appropriateness  in,  the  special 
pleas.  The  court  might  properly  have  strldi- 
en  tbem  from  the  file  ex  mero  motu.  Bynum 
V.  Gold,  106  Ala.  427,  17  South.  667;  Lomb 
V.  Pioneer  Savings  &  Loan  Co.,  106  Ala.  691, 
17  South.  670;  Etowah  Mining  Co.  v.  Doe 
ex  dem.  Carlisle,  127  Ala.  G63,  29  South.  7; 
Smith  V.  Cox,  115  Ala.  503.  22  South.  78; 
Richardson  v.  Stei^^  114  Ala.  288.  21 
South.  948.  However,  no  motion  was  made 
to  strike  special  pleas  1  and  2,  and  they  were 
not  stridten;  but  a  replication  to  tbon  waa 


filed  by  the  plaintiff.  Tbn  ■overmlliig  of  a 
demurrer  to  the  replication  Is  tbe  only  as- 
signment of  errw  wllli  respect  of  the  rulings 
of  the  court  on  th»  pleadings.  The  recwd 
shows  that,  after  the  demurrer  was  over- 
ruled, by  leave  of  tbe  court  the  replication 
was  amended.  It  la  further  shown  1^  tbe 
recwd  that  the  demurrOT  to  tiie  replication, 
as  amended,  was  overruled.  The  record  falls 
to  show  tile  demurrer  that  was  Interposed 
to  the  replication  as  amended,  and  we  can- 
not 'femnr  what  It  was,  and  cannot  pass  upoa 
the  ruling  of  tbe  court  overruling  It  After 
tbe  amendment  was  made  the  replication  was 
not  the  same  tiiat  It  was  when  the  court  orer- 
mled  the  danorrer  to  It,  and  If  the  defend- 
ants desired  tbe  ben^t  of  tiiie  demurrer, 
which  was  filed  previous  to  the  amendment, 
against  tbe  r^llcation  as  amended,  they 
should  bave  refiled  8am&  L.  ft  N.  S.  R.  Go. 
v.  Woods,  106  Ala.  061.  17  Soatb.  41;  8.  A. 
&  M.  By.  T.  Buford,  106  Ala.  808,  17  South. 
895;  West  Union  TeL  Co.  t.  Crawferd,  UO 
Ala.  460;  20  SoutiL  111. 

TbB  motixm  made  to  strike  the  bill  of  ex- 
ertions must  prerall.  Section  10  of  Ute 
act  regulating  the  practice  In  dTll  cases  tried 
in  tbe  drcnlt  court  of  Jefferson  county,  ap- 
proved February  28,  1889  (Laws  1888,  p. 
801^,  provides  that  bills  of  «cceptlonB  most 
be  signed  wltbln  60  days  after  the  day  on 
which  the  issue  or  issues  of  fact  to  wbicb  the 
bill  of  exceptions  relates  Is  trted,  nntess  ttaa 
time  for  signing  the  bill  la  extoided  by 
agreement  of  parties  or  b7  order  of  tbe  pre- 
siding Judge  as  now  proTided  by  law.  Tbe 
trial  ended  on  tbe  ISth  d^  of  Novemb«, 
1003.  The  bill  waa  presented  to  the  presid- 
ing Judge  on  the  lltb  of  January,  1904^  He 
made  an  order  extending  tbe  time  In  whldi 
the  bill  might  be  signed  80  days,  and  on  tbe 
80th  day  of  Jantiary,  1004,  tbe  bill  was  sign- 
ed. Excluding  the  day  on  which  tbe  issues 
of  fact  were  tried,  to  wit  the  13th  day  of 
November,  1903,  and  Including  the*  13th  day 
of  January,  1904,  the  day  on  which  the  ordee 
of  extension  was  made,  gives  61  days.  Hence 
the  conclusion  that  the  bill  was  not  signed 
within  the  time  when  It  might  le^ly  have 
been  signed,  and  the  motion  to  strike  the 
bin  of  exceptions  must  be  granted.  The 
case  of  Loo 886  v.  Vogel,  80  Ala.  808,  dted  by 
appellee,  seems  to  be  conclusive  of  tbe  cor- 
rectness  of  tbe  conclusion  reached.  Rlchter 
V.  Koopman  &  Oerdes,  181  Ala.  399,  81  South. 
32;  Allen  v.  Elliott  67  Ala.  432;  Bosson's 
Case,  92  Ala.  76.  9  South.  867. 

Counsel  for  appellant  realizing  that  tbe 
bill  of  exceptions  was  signed  out  of  time, 
have  In  their  brief  asked  the  question,  why 
cannot  the  court,  under  tbe  statement  of  the 
presiding  Judge,  near  the  close  of  the  bill 
of  exceptions,  of  tbe  facts  explanatory  of 
his  failure  to  enter  the  order  of  extension  in 
time,  take  the  bill  of  exceptions  and  treat  It 
as  an  established  bill  of  exceptions,  if  not 
an  original  one?  Tbe  answer  to  tbe  question 
is  that  this  court  has  no  power  or  authority 
to  take  any  paper  writing  purporting  to  be  a 
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bin  of  ejxeptions  and  treat  it  ai  a  bill  of  ex- 
ceptions establiBhed  until  it  has  been  estab- 
lished as  a  bill  of  exceptions  In  the  manner 
provided  by  law.  Nothing  In  the  statement 
of  the  presiding  Judge  embraced  in  the  bill 
of  exceptions  can  suspend  the  operation  of 
the  established  role  that  a  bill  of  exceptions 
not  signed  wltbln  the  proper  time  will  be 
■tricken  from  the  record  on  motion  of  the 
appellee. 

With  the  bill  of  exceptions  strK^cen  from 
the  record,  there  Is  no  error  prejndidal  to 
the  appellants,  and  the  Judgment  of  the  dr- 
cnlt  court  will  be  affirmed. 

Afllrmed. 

HARALSON,  DOWDELLk  and  ANDEB^ 
SON,  JJ.,  concur. 


UTTIJD  at  aL  T.  ICABX. 

(Sapreme  Conit  of  Alabama.  Not.  19.  1000.) 

1.  EXKCnTOBS  AND   ADUIRXSTRATOBB  —  SALES 

or  Land — ^APFucATions — SnmciENcr  or 

Debcbiption. 
Under  Code  1886^  f  158,  requiring  an  ap- 
plication tor  the  sale  of  lands  to  pay  a  dece- 
dent's debts  to  accnratelr  describe  the  land  to 
be  sold,  an  application  dcBcribing  certain  lands 
by  metes  and  hounds  and  seeking  to  sell  all  such 
lands,  "except  ISO  acres  thereof  deeded  by  A 
to  B.**  m  a  certain  dat&  bnt  which  does  not 
describe  or  Identify  the  land  so  deeded,  is  In- 
Boffldent. 

2.  Pleadi  NO— Special  Deicubbkbs— Sfboifi- 
OATiON  or  Gbodnds. 

Where  a  petltton  Is  good  as  against  gnmnda 
of  demurrer  assigned,  it  Is  not  error  to  over- 
role  the  demurrer,  aluongh  the  petition  Is  sub- 
ject to  demurrer  on  other  groan  as, 

5.  BXBCUTOSS    AND     ADUINIBTBATOBB AP- 

PLioATioH  TO  Sell  Land— Pubadihos. 
In  a  proceeding  under  Code  1886,  8  168. 
to  sell  lands  for  the  payment  of  a  decedent's 
debts,  formal  pleadings  are  not  contemplated, 
and  the  answer  of  the  heir  or  devisee  is  suffi- 
cient if  it  in  terms  denies  the  existence  at  the 
debts  for  the  payment  ct  whidi  a  sale  of  the 
land  is  sought. 

4.  Appeal  —  Habmt.mh  Bbbob  —  Stbikiho 
Special  Pleas. 
Brm  In  sustaining  a  demurrer  or  motion 
to  strike  defmses  set  op  in  special  pleas  is 
harmless,  where  such  defenses  are  available 
under  the  general  issue. 

0.  BXICUTOBB  AND  ADHIHISTBATOBS  —  SALES 

or  Land— Patuxrt  or  Dkbis  Dim  ADHin- 

ISSEATOB. 

It  is  error  to  grant  an  application  of  an 
administrator  to  sell  the  decedent's  lands  to 
pay  debts  due  the  administrator,  where  the 
administrator  does  not  establish  a  oomplianca 
^th  Code  1896,  i  120,  providing  that  a  chUm 
held  by  the  personal  representative  which  ac- 
crued prior  to  the  grant  of  letters  must  be 
presented  within  12  months  of  the  grant  of  let- 
ters, by  filiiv  the  same,  verified  by  affidavit.  In 
the  office  of  the  probate  Judge,  as  provided  by 
Code.  8  133. 

6.  Saue— iNsnmciENCT  or  Pebbonal  Pbof- 

EaiT--NECES8ITT  Or  PBOOT. 

Code  1886,  f  164,  providing  that  an  ap- 

Slication  for  the  sale  of  lands  to  pay  a  dece- 
ent's  debts  must  show  that  the  personal  proj)- 
erty  of  the  estate  Is  Insufficient  for  the  payment 
of  debts,  and  such  proof  must  be  made  by  the 
depositions  of  disinterested  persons  and  filed 
and  recorded,  the  Insufficiency  of  the  personal 
property  to  pay  debts  must  oe  proved  as  re- 
quired by  the  statute  In  order  to  authorise  the 
sale. 


7.  Witnesses— CoicmsNOT—TBAffBJkCiiONB 
WITH  Dbobdbnts. 
Qne  not  a  party  to  proceedings  to  seH  land 
to  pay  a  decedent's  debts,  and  not  interested 
in  the  claim  to  pay  which  the  land  is  sold,  is 
not  an  incompetent  witness  under  Code  1896, 
S  1794,  prohibiting  a  person  having  a  pecuniary 
intereet  in  a  proceeding  to  testify  against  the 
party  to  whom  his  interest  ia  exposed  as  to  any 
transaction  with  or  statement  by  a  deceased 
person  whose  estate  Is  Interested  In  the  pro- 
ceeding. 

Appeal  firom  Probate  Court,  Maroig* 
Coant7;  A.  L.  Hasty,  Jvdns. 

rro  be  oflkdaUy  reported." 

Application  for  the  sale  of  a  decodent's 
lands  to  par  d^ts  by  J.  Ifarz,  administrator, 
against  Ike  LltUe  and  others.  From  a  Judg- 
ment granting  the  aivillcatlon,  defendants 
appeal.  Reversed. 

Canterbury  &  Gilder,  for  appellants. 
Abrabam  ft  Simon,  for  appellee. 

ANDHRSON,  J,  Section  158  of  the  Code 
of  1896  provides  that  the  application  for  the 
sale  of  lands,  among  other  things,  must 
describe  the  land  accurately.  The  applica- 
tion In  the  case  at  bar  describes  certain  lands 
by  metes  and  bounds,  all  of  wblcb  it  seeks  to 
sell,  "except  150  acres  thereof  deeded  by 
Aaron  Little  to  Ann  Little  on  February 
20,  1^3,"  but  makes  no  pretense  of  describ- 
ing or  Identlfsing  the  land  so  deeded.  The 
purpose  of  the  statute  Is  to  require  such 
a  description  of  the  land  In  the  application 
,  that  a  decree  can  be  rendered  thereon  that 
will  be  so  exact  and  accurate  that  a  put- 
chaser  at  a  sale  thereunder  will  know  from 
the  proceedings  Just  what  land  he  bougbt. 
The  decree  In  this  case  describes  the  land 
as  does  the  application.  The  result  would 
be  that  a  purchaser  at  a  sale  thereof  would 
have  to  ascertain  what  land  "Aaron"  deeded 
to  "Ann,"  In  order  to  know  what  be  had 
bought.  It  might  be  that  Ann  never,  re- 
corded her  deed.  Then  he  would  have  to 
locate  the  deed  to  ascertain  what  was  sold 
under  a  Judldal  decree.  Again,  the  deed 
may  be  lost  and  it  would  therefore  be  a 
question  of  parol  speculation  as  to  what 
land  was  really  sold.  Code  1890.  i  168; 
Eomegay  t.  Mayer.  185  Ala.  141,  S3  South. 
86. 

Ooonsel  for  appellants  inidst  upon  a  rul- 
ing on  this  question  In  their  brief,  and, 
while  we  think  the  description  insufflcient, 
no  one  of  the  eight  grounds  of  demuri^ 
Interposed  presents  the  question,  and  we 
cannot,  therefore,  bold  that  the  trial  Judge 
is  In  error,  as  the  petition  was  not  subject  to 
the  grounds  of  demurrer  assigned.  Cotton 
T.  Holloway,  96  Ala.  544,  12  South.  172.  In 
s  proceeding  of  this  character  the  formal 
pleadings  pertaining  to  courts  of  law  and 
equity  are  not  contemplated,  nor  are  they 
usual  or  practiced.  "The  answer  of  the  hdr 
or  devisee  is  sufficient,  it  In  terms  It  denies 
the  existence  of  debts,  for  the  payment  of 
which  a  sale  of  the  land  Is  sought"  Gayle 
T.  Johnston,  72  Ala.  254,  47  Am.  Ben.  406, 
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and  cases  there  cited.  If  defenses  set  up  In 
special  pleas  are  available  under  the  general 
Issae,  If  there  be  error  In  sustaiaing  i  de- 
murrer or  motion  to  strike,  It  would  be  error 
without  lnjur7.  Beall  t.  Folmar,  122  Ala. 
414.  28  South.  1. 

Section  129  of  the  Code  of  1896  provides 
that  a  claim  held  hy  the  personal  representa- 
tlve  or  In  which  he  Is  Interested  and  which 
accrued  prior  to  the  grant  of  letters  must 
be  presented  within  12  months  of  the  grant 
of  letters,  by  filing  the  same,  verified  bj 
affidavit,  in  the  office  of  the  probate  Judge, 
as  is  provided  by  section  133  of  the  Code. 
"The  existence  of  a  necessity  for  aobjectlng 
lands  to  debts  Is  the  essence  of  the  applica- 
tion, the  burden  of  proving  which  la  on  the 
administrator.  Any  (acts  which  will  show 
the  nonexistence  or  extinguishment  of  debts 
Is  available  to  the  heirs  as  a  defense." 
Kornegay  v.  Mayer,  135  Ala.  141,  8S  South. 
36;  Warren  v.  Hearne,  82  Ala.  ES54,  2  South. 
481:  Trimble  v.  Farias,  78  Ala.  269;  Steele 
T.  Steele.  64  Ala.  438,  38  Am.  Bep.  15.  The 
court,  therefore,  erred  In  grantbig  tbe  relief 
In  so  much  that  the  administrator  did  not 
establish  a  compliance  with  the  foregoing 
statutes  as  to  preseDtlng  and  filing  the 
claims. 

Section  164  of  the  Code  of  1896  provides 
that  "*  *  *  the  applicant  must  show  to 
the  court  that  the  personal  property  of  tiie 
estate  is  Insnffldent  for  the  payment  of 
debts;  and  such  proof  must  be  made  by 
t^je  deposition  of  disinterested  witnesses  and 
filed  and  recorded."  This  court,  In  conatro- 
log  this  statute,  has  held  that  depositions 
"mast  not  necessarily  be  used  to  prove 
debte."  Poole  v.  DaughdrUl,  129  Ala.  208, 
30  South.  fi79;  Alford  v.  Alford.  96  Ala. 
385,  11  South.  316.  It  has  never  been  held, 
however,  that  the  ln8ufficlen<7  of  the  person-  ! 
al  propwty  to  pay  debts  can  be  proved  ex- 
cept as  Is  required  by  the  statute.  On  the 
other  band,  as  stated  In  the  Alford  Case, 
aupra,  "the  one  fact  required  to  be  proved  by 
such  testimony  (that  Is,  by  deposition  of  dis- 
interested witnesses)  Is  the  Insufficiency  of 
the  personal  property  of  the  estate  for  the 
payment  of  debts.  The  only  efTort  to  prove 
this  fact  was  by  the  deposition  of  J.  L. 
Marx  alone,  which  was  not  suCBclent.  and 
the  Judge  of  the  probate  court  erred  In  ren- 
dering  a  decree  of  sale  on  this  testimony. 

There  are  no  facts  disclosed  by  the  record 
that  would  Indicate  that  the  witness  J.  L. 
Marx  was  Incompetent  under  section  1794 
of  the  Code  of  1896,  as  he  Is  in  no  way  a 
party  to  the  proceedings  or  Interested  In  the 
claim  of  J.  Marx  &  Co. 

The  Judgment  of  the  probate  court  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  DO.WDKLL,  and  DENSON, 
J  J.,  concur. 


MONTGOMERY  COUNTY  et  at  v,  MONT- 
GOMBBY  TRACTION  CO. 

(Supreme  Oonrt  of  Alabama.  Nov.  2S,  1906.) 

L  Appkazi — PaocBBDnTOS  iw  Lowkb  Count  — 
CoupuAiroi  WITH  DscsBioir. 

Where  the  Sapreme  Court  dismisses  an 
appeal  on  the  ground  that  the  cause  has  be- 
come a  moot  one,  the  trial  court  must  dismiss 
the  cause  on  the  same  ground. 
2.  Sam — Deobxks — Appealabiutt. 

Whore  tEe  trial  court,  after  the  Supreme 
Court  had  diBmlased  an  appeal  because  the 
cause  had  become  a  moot  one,  overraled  a  mo- 
tion to  dismiss  the  cause  and  entered  a  final 
decree,  the  aggrieved  party  was  entitled  to  ap- 
peal to  determine  the  oorrectness  of  the  rnling. 

Appeal  from  Chancery  Court,  Montgomery 
County;    W.  L.  P&rks,  Chancellor. 

"Not  to  be  officially  reported." 

Suit  by  the  Montgomery  Traction  Company 
against  the  county  of  Montgomery  and  others. 
From  a  decree  for  complainant,  defendants 
appeal.  Reversed. 

Fred.  S.  Ball,  for  api>eUants.  Graham  ft 
Stelnn,  for  appellea 

DENSON,  J.  This  Is  the  second  appeal  by 
the  appellants  In  this  %ause.  On  the  former 
appeal  we  held  that  the  cause  bad  become  a 
moot  one,  declined  to  consider  it  on  Its 
merits,  and  dismissed  the  appeaL  The  re- 
port of  the  case -shows  its  nature  and  the 
facts  upon  which  our  conclusion  was  rested. 
County  of  Montgomery  v.  Montgomery  Trac- 
tion Co.,  140  Ala.  458, 37  South.  208.  We  now 
cite,  in  further  supiwrt  of  the  conclusion  reach- 
ed on  the  former  appeal,  3  Cyc.  188  (4).  and 
the  citations  in  note  82.  On  the  dismissal  of 
the  appeal  the  cause  stood  in  the  chancery 
court  as  If  no  appeal  bad  ever  been  teken.  3 
Cyc.  200  (3),  and  authorities  dted  In  note  42. 
Tn  the  court  below,  after  the  appeal  was  dis- 
missed, the  respondents  moved  the  court  to 
dismiss  the  cause  and  the  bill  on  the  ground 
that  the  case  had  become  a  moot  one.  The 
motion  was  based  precisely  upon  the  same 
facts  upon  which  we  grounded  the  dismissal 
of  the  former  appeal.  The  chancellor  over- 
ruled the  motion  in  a  decree  rendered  on  the 
12th  day  of  October,  1904,  and  the  same  day  he 
rendered  a  final  decree  In  the  cause,  perpet- 
uating the  Injunction  and  decreeing  the  coste 
against  the  respondente  (appellants  here). 
This  was  undoubtedly  a  decree  grantlug  re- 
lief to  the  complainant  From  this  decree 
the  appeal  was  prosecuted,  and  It  and  the 
decree  overruling  the  motion  to  dismiss  the 
case  are  assigned  as  error.  Upon  principle 
and  reason,  the  moot-case  doctrine  is  as 
applicable  in  the  chancery  court  as  it  Is  in 
this  court,  and  for  this  reason  It  would  seem 
to  follow  that  when  the  case  was  sounded  in 
the  chancery  court,  after  the  appeal  was  dis- 
missed here,  the  propw  order  for  that  court 
to  have  made  was  one  dismissing  the  cause 
upon  the  ground  that  the  case  bad  become  a 
moot  case  by  act  of  law,  to  wit,  the  act  of  the 


Digitized  by  Google 


AIM 


WBXS8  ▼.  TATIiOB. 


519 


L^islatnre  approred  Febrnary  23,  1903  (Acts 
1903.  p.  68),  referred  to  In  tbe  oplnltm  of  this 
court  on  tbo  fbrm^  appeal. 

It  ii  now  Insisted  by  the  appellants  that 
this  conrt  gbonid  entertain  this  appeal  for 
the  purpose  of  dismissing  the  cause,  render- 
ing the  Jadgment  which  the  chancery  court 
should  have  rendered,  upon  tbe  theory  and 
fact  that  the  case  was  a  moot  one  there, 
without  any  adjudication  on  tbe  merits  of 
the  case.  The  following  authorities  seem  to 
support  the  insistence :   2  Cyc.  637,  G ;  Heam 

Cuthbertti,  10  Tex.  210 ;  Royston's  Appeal, 
63  Wis.  012,  11  N.  W.  80.  It  must  be  noted 
that  tbB  event  by  which  the  case  was  made 
a  moot  case  occurred  while  the  cause  was 
pending  in  this  court  on  the  former  appeal, 
so  It  could  not  hare  been  raised  in  the  court 
below  prior  to  that  appeal.  There  was  no 
lack  of  jurisdiction  In  the  chancery  court 
at  the  time  the  bill  was  filed.  If  a  bill 
should  filed  in  the  chancery  court,  over 
the  sub]ect>matter  of  which  that  conrt  has 
no  jurisdiction,  and  a  plea  to  the  jurisdic- 
tion of  the  court  should  be  orermled,  on  ap- 
peal to  this  court  we  would  consider  tbe  ap- 
peal for  the  purpose,  not  of  determining  the 
merits  of  the  case,  but  of  directing  the  judg- 
ment the  court  should  have  rendered  on  tbe 
plea.  3  Cyc.  p.  189  (5).  and  authorities  in 
note  85 ;  2  Cyc.  537.  We  think  the  case  on 
the  present  appeal  may  be  likened  in  princi- 
ple to  the  case  as  above  hypothesised.  More- 
over, tbe  chancery  court  bad  jurisdiction  to 
hear  and  determine  the  motion  to  dismiss 
the  cause.  We  hold  that  the  appeal  may  be 
entertained  for  tbe  purpose  of  determining 
the  correctness  vel  non  of  tbe  chancellor's 
decree  upon  the  motion  presenting  tbe  ques- 
tion that  tbe  case  had  become  a  moot  one. 

Adhering  to  the  opinion  delivered  on  the 
former  appeal,  we  hold  that  the  case  was  a 
moot  one  at  the  time  the  plea  and  motion 
were  filed.  It  follows  that  the  chancellor 
erred  In  overruling  the  motion  to  dismiss  tbe 
cause,  and  a  judgment  will  be  here  rendered 
reversing  the  decree  of  the  chancery  court 
and  dismissing  tbe  case  out  of  the  chancery 
court,  on  the  ground  that  it  has,  since  the 
filing  of  the  bill,  become  a  moot  case. 

Reversed  and  rendered. 

HARALSON.  DOWDELI^  and  SIBfPSON. 
JJ»  concur. 


WEISS  et  al.  v.  TAYLOR  et  al. 
(Supreme  Court  of  Alabama.  Nov.  23,  1005.) 

1.  NuiSAirox  —  PuBuo   Ndibaitce  —  iRjtnr o- 
now. 

The  court  of  chancery  faaa  Jnrtsdictlon  to 
tnjoln  a  public  noisanee. 

[Ed.  Note. — Fot  eases  In  point,  sse  voL  87, 
Gent  Dig.  Nuisance,  |  189.] 

2.  UmviciPAX.  CoKPOBA-nona — OBBTBucnoir  ot 
SnDT. 

The  permanent  obstmetion  of  a  public 
street  is  a  public  naisaoce. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  30. 
Cent.  Dig.  Municipal  Gorpontiona,  f  1493.] 


8.  Sauk— Rights  or  ImnmuAL— Szxoxai.  Ih- 

TEBBST. 

The  heirs  at  law  of  the  owner  of  a  burying 
lot  in  a  cemetery  adjointnz  a  public  thorough- 
fare therein,  members  of  tbe  family  being 
borled  in  the  lot,  had  such  a  special  interest  as 
to  entitle  them  to  maintain  a  bill  to  remove  ob- 
structions in  the  thorougtifare  adjoining  the 
lot 

4.  Dedication — Acra  CoKSTrrUTmo. 

Where  land  was  dedicated  to  a  city  fop  us<» 
as  a  cemetery,  and  tbe  city  made  a  map  and 
plat  of  the  land  and  sold  lots  according  to  the 

Elat,  the  lands  being  shown  by  the  map  to  be 
Lid  off  with  alleys  and  roadways,  there  was  a 
dedication  of  such  thoroughfaree  to  the  public. 

(Ed.  Note.— For  eases  in  point,  see  vol.  15, 
Cent  Dig.  Dedication.  81  34-17.]  . 
6.  Ndisawcb— Ljicitation  of  AOTI01fe-*-LlMI- 
TATIONS  A0A1N8T  PUBLIO  NUISAITCK. 

Limitations  is  no  defense  to  a  bill  n  abate 
a  public  nuisance. 

[Ed.  Note.— For  cases  in  point  see  TOL  87, 
Cent  Dig.  Nalsance,  1 139.] 

Appeal  from  City  Court  of  MontgomOTi 
A.  D.  Sayre,  Judge. 

•'To  be  officially  reported." 

Suit  by  George  W.  Taylor  and  others 
against  Julius  A.  Weiss,  as  administrator. 
From  a  decree  in  favor  of  complainants,  de- 
fendant appeals.  Affirmed. 

This  was  a  bill  to  open  an  alleyway  between 
lots  In  a  cemetery  and  to  remove  obstructions 
therein,  and  for  injunction  against  maintain- 
li^  obstructions  therein.  It  was  submitted 
on  an  agreed  statement  of  facts  as  follows: 
The  parties  to  this  cause  agree  that  the  fol- 
lowing are  the  facts  thereof,  and  that  the 
same  be  submitted  for  final  decree  on  the 
original  bill  and  the  answer  of  the  defend- 
ants filed  on  the  19th  day  of  June,  1900; 
that  the  complainants  are  the  children  and 
grandchildren  and  only  heirs  at  law  of  the 
late  Edward  F.  Taylor ;  that  said  Edward  F. 
Taylor  d^^tarted  tbls  life  Intestate  on  tbe 
4th  day  of  November,  1S62 ;  that  on  the  10th 
day  of  January,  1848.  the  late  A.  V.  Scott 
and  Gbas.  T.  Pollard  conveyed  and  dedicated 
as  a  public  cemetery  the  lands  known  as  the 
"pakwood  Cemetery"  in  the  city  of  Montgom- 
ery, described  In  said  deed  as  "four  acres 
Immediately  east  and  In  the  rear  of  the 
present  burying  grounds  In  the  city  of  Mont- 
gomerr,  to  have  and  to  bold  to  tbe  aforesaid 
dty  council  of  Mon^omery  and  their  suc- 
cessors. In  perpetual  use  for  a  public  burying 
ground  the  aforegranted  premises" ;  that 
within  a  few  months  after  such  dedication  and 
conveyance  the  dty  council  of  Montgomery 
caused  to  be  made  a  map  and  plat  of  said 
land  80  dedicated,  and  sold  lots  according  to 
Bald  plat;  that,  by  said  map  the  land  so 
dedicated  was  laid  ofC  with  alleys  and  road- 
ways, for  the  passage  of  the  public  on  foot 
and  in  conveyances ;  that  all  of  said  lots  were 
Bold  or  given  away  by  said  city  council  ac- 
cording to  the  plat  or  map  to  divers  persons 
that  in  the  year  1858  the  said  Edward  F. 
Taylor  purchased  a  burying  lot  in  the  lands 
so  conveyed  and  dedicated,  the  same  being 
known  and  described  as  "lot  No.  2  In  square 
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No.  8  In  said  map" ;  that  according  to  Bald  plat 
or  map,  and  aa  a  matter  of  fact,  tbere  was, 
at  tbe  time  of  purchase  by  said  Taylor  and 
for  many  years  thereafter,  an  alleyway  six 
feet  wide,  laid  off  and  dedicated  as  a  public 
way,  between  lots  1  and  2  In  square  9;  that 
said  lots  were  each  15  feet  wide  by  20  feet 
long,  and  separated  from  each  other  by  an 
alleyway  six  feet  wide;  that  said  lot  No.  1 
was  bought  by  the  late  Stephen  P.  Schueseler, 
the  ancestor  of  all  tbe  defendants,  except  tbe 
defendant  Weiss,  who  was  appointed  admin- 
istrator of  Schuessler;  liiat  In  1855,  in  Feb- 
ruary, Thomas  Taylor,  a  son  of  said  Edward 
F.  Taylor,  died  and  was  buried  by  said 
Bdwai^  F.  Taylor  In  said  lot  No.  2;  in 
January,  1856,  Anne  F.  Taylor,  wife  of  said 
Edward  F.  Taylor,  died  and  was  interred  by 
saM  Edward  F.  Taylor  In  said  lot  No.  2; 
in  October,  1860,  E.  F.  Taylor,  Jr.,  a  child  of 
Edward  F.  Taylor,  died  and  was  burled  In 
said  lot;  in  April,  1881,  Anne,  a  daughter 
of  said  Edward  F.  Taylor,  was  bnrled  In 
said  lot ;  In  1862  the  said  Edward  F.  Taylor 
died  and  was  burled  in  said  lot;  that  after 
the  death  of  the  father  the  rest  of  the 
family,  consisting  of  four  chlldrm,  left  the 
city  of  Montgomery  and  never  returned  to 
realde  there,  but  two  of  them  have  resided 
In  Alabama  ever  since  1869,  but  not  in  tbe 
city  of  Montgomery;  that  the  said  Stephen 
P.  Schuessler,  after  his  purchase  of  lot  No. 
1,  burled  several  members  of  his  family  on 
said  lot;  that  in  the  year  1870  the  said 
Stephen  P.  Schuessler,  who  was  then  a 
member  of  the  city  council  of  Montgomery, 
applied  to  the  city  council  of  Montgomery 
tor  permission  to  close  up  the  alleyway  be- 
tween lots  No.  1,  his  own  lot,  and  lot  No.  2, 
tbe  lot  belonging  to  complainants,  as  belra  of 
their  father  and  grandfather,  respectively, 
and  to  inclose  and  include  said  alleyway  as 
a  part  of  lot  No.  1 ;  that  such  permission  was 
granted  by  said  dty  council,  but  without 
notice  to  any  of  these  complalnanta  or  those 
through  whom  they  claim;  that  after  such 
permission  was  given,  and  more  than  20  years 
before  the  filing  of  this  bill,  the  said 
Schuessler  did  take  In  and  inclose,  along  with 
lot  1  as  formerly  purchased  by  him,  the  said 
alleyway  between  said  lots  1  and  2,  so  that 
the  dividing  line  between  said  lots  1  and  2 
Is  tbe  bride  wall  of  lot  No.  2,  as  repaired 
and  reconstructed  by  said  Schuessler,  and 
so  that  lot  No.  1  includes  all  of  said  alleyway 
and  iB/io  feet  ofT  of  the  western  side  of  lot 
No.  2,  belonging  to  complainants  and  em- 
braced In  said  wall.  A  correct  plat  of  said 
lots,  their  Immediate  surroundings,  and 
original  widths  of  said  lots  and  all^ways, 
and  their  present  condition  in  reference  to 
each  other,  is  sbown  In  the  plat  marked 
"Exhibit  A,"  and  attached  to  the  original  bill. 
After  tbe  said  alleyway  was  so  Inclosed  by 
said  Schuessler,  two  children  of  tbe  defend- 
ant Weiss,  who  were  grandchildren  of  the 
wife  of  said  Stephen  P.  Schuessler,  were 
bnrled  In  said  alleyway,  and  their  bodies 


still  rest  there.  It  Is  farther  admitted  that 
complainant  George  W.  Taylw,  who  has  con- 
tinuously resided  in  Alabama  since  1869,  In 
hlB  own  behalf  and  in  behalf  of  the  other 
complainants,  has  within  the  last  few  years 
made  several  demands  on  the  defendants  to 
reopen  said  alleyway,  but  defendants  have 
refused  to  do  so  entirely,  but  have  propwed 
In  good  faith  to  withdraw  the  western  wall 
of  said  lot  1,  as  now  constructed,  18  Inches 
west,  but  complainants  refused  to  accept  such 
proposition  and  Insisted  on  the  restoration  of 
the  said  alleyway,  as  formerly  laid  oft  and 
platted  as  aforesaid ;  that  a  short  time  before 
the  bringing  of  this  suit  complainants  applied 
to  the  city  council  of  Montgomery  to  remove 
the  wall  from  said  alleyway  and  to  restore 
the  same  to  Its  original  condition  between 
said  lots  1  and  2,  but  the  said  dty  council 
refused  to  grant  snch  request;  that  the  en- 
trance to  tbe  Taylor  lot,  No.  1,  is  on  the 
alley  line  betweoi  said  lots  and  what  is 
known  as  the  "Clanton  lot,"  being  lot  No.  3. 
as  shown  by  the  plat  attached  to  the  original 
bill  and  marked  "Exhibit  B"  to  said  bill ; 
but  that  tbe  closing  of  said  alleyway  does 
not  obstruct  a  free  and  easy  approach  to  said 
lot  No.  2  <m  tbe  other  side  thweof. 

A.  A.  WUey  and  J.  M.  Ohllton,  for  ap- 
pellants. Gordon  McDonald  and  Tony  Bl^- 
ardson,  for  appellees. 

DOWDELL,  J.  The  appeal  in  this  case  la 
taken  from  a  final  decree  of  the  city  court 
The  cause  was  submitted  for  final  decree 
upon  the  pleadings  and  agreed  statement  of 
facts.  We  think  there  can  be  no  doubt  that 
the  complainants  have  such  special  Interest 
In  tbe  subject-matter  as  would  authorize  them 
to  maintain  the  bill.  Unquestionably  the 
court  of  chancery  has  jurisdiction  to  enjoin 
a  public  nuisance  and  the  permanent  ob- 
struction of  a  public  street  Is  a  public 
nuisanca  Reed  v.  Birmingham,  92  Ala.  839. 
9  South.  161;  DemopoUs  v.  Webb,  87  Ala. 
659,  6  South.  408 ;  High  on  Injonctiona,  |  S16 ; 
S  Pomeroy,  Eq.  Jur.  S  1349. 

When  lots  are  sold  with  reference  to  a 
recorded  plat,  a  dedication  of  the  streets  and 
alleys,  as  laid  out  in  such  plat.  Is  perfected, 
and  on  the  undisputed  facts  in  this  case 
there  can  be  no  doubt  as  to  a  dedication  of 
the  alley  In  question.  Seed  v.  Birmingham, 
supra;  Demopolls  v.  Webb,  supra;  B  Am.  ft 
Eng.  Ency.  Law,  400. 

The  statute  of  limitations  Is  no  defense  to 
a  bill  filed  for  tbe  abatement  of  a  public 
nuisance.  Wright  v.  Moore,  38  Ala.  593; 
Olive  V.  State,  86  Ala.  88,  5  South.  663,  4 
L.  R.  A.  33;  Reed  v.  Birmingham,  supra; 
Dillon  on  Munlc.  Corp.  vol.  2,  |  676;  Elliot 
on  Roads  and  Streets,  p.  490. 

There  is  no  error  in  the  decree  appealed 
from,  and  the  same  will  be  affirmed. 

HARALSON,  ANDSBSON,  and  DBNSON. 
JJ.,  concur. 
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OBRMAN-AMERIOAN  PROVISION  00.  r. 

JONES  BROS.  &  OO. 
(Snprane  Court  of  MlsdssippL  Dee.  18^  1905.) 

1.  8AI.B8— BBSAOH  or  WAIIBA,nTX— Etidenoi. 

In  an  action  for  the  pries  of  brd,  evidenca 
Jb«M  to  show  tliat  the  buyer  received  compound 
laid.  Instead  of  pure  leaf  lard,  as  warranted 
hy  the  aeller. 

2.  FuROiFAL  AHD  Aawm  ~-  AvXHOBUT  or 
AoEin. 

An  agent  of  a  seller  of  lard  warranted  to 
be  pure  leaf  lard,  when  sent  to  the  buyer  Co 
arrange  and  compromise  a  dispute  as  to  the 
quality  ot  the  lard,  bad  power  to  authorln  the 
buyer  to  sell  it  as  compound  lard. 
8.  Saus— REscisaion  bt  Sei£b>— Rcnnm  or 

CONBIDBBATION. 

A  seller  of  lard,  on  a  dispute  with  the 
buyer  as  to  its  qoalit?,  bad  no  right  to  require 
the  return  of  the  lard  without  retumiog  the 
part  of  the  price  paid  therefor. 

tBd.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Bales,  S  2T1.] 

4.  8au»— AcnoH  fob  Pbice— Evidenck. 

In  an  action  for  the  price  of  lard,  where 
the  defense  was  that  the  lard  received  was  com- 
pound lard,  instead  of  pure  leaf  lard,  as  war- 
ranted by  the  seller,  the  books  of  the  buyer 
were  not  admissible  in  evidence  to  show  the  loss 
or  gain  of  the  buyer  on  the  lard. 

Appeal  from  Circuit  Court,  Hindi  County ; 
D.  M.  Miller,  Judge. 

Action  for  debt  by  the  G^man-American 
Provision  Company  against  Jouea  Bros.  &  Co. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.  Affirmed. 

Alexend^  &  Alexander  and  Geo.  B.  Power, 
for  appellant  Wllllaauon,  Wells  &  Peyttm, 
for  appellees. 

CALHOON,  J.  Appellant's  action  agalnat 
appellees  Is  to  recover  some  $2,600,  lees  some 
$2,000  paid  by  appellees  on  account  for  "lard" 
sold.  The  defense  Is  that  the  purchase  was 
of  warranted  "pure  leaf  lard,"  and  the  abip: 
ment  was  of  "compound  lard,"  the  market 
Talue  of  which  was  folly  coTered  by  the 
payment 

The  appellant  made  proof  that  it  kept  for 
sale  only  two  kinds  of  lard,  one  "pure  leaf 
and  the  other  "compound."  It  follovra  that 
If  what  was  delivered  was  not  "pure  leaf,"  it 
must  have  been  "compound."  The  evidence  is 
overwhelming  that  it  was  not  "pure  leaf," 
and  that  It  was,  in  fact,  an  Inferior  quality 
of  "compoond."  This  is  shown  by  the  wit- 
nesses Jones,  Bnford,  Berry,  Hardy,  Murray, 
and  Davis,  and  by  Wertbelmer,  who  was  the 
rcffolar  sales  agent  of  appellant  at  the  time 
of  the  sale^  though  he  did  not  officiate  In  that 
particular  sale,  that  it  was  not  pure  leaf 
lard.  There  is  no  evidence  to  the  contrary 
of  this  as  to  the  lard  received  by  appellees. 
But  one  witnese,  the  shipping  clerk  of  ap- 
pellant, testifies  that  he  shipped  to  appellees 
"pure  leaf  lard."  Jones  testifies,  without 
objection,  that  Wertbelmer,  the  agent  of  ap- 
pellant, Inspected  it  and  told  him  to  sell  it 
for  "compoond"  lard,  which  he  did;  wtiile 
Wertheimer's  deposition,  nowhere  contradict- 
ed, shows  that  he  was  sent  by  the  presidait  of 
8980^-88)6 


appellant  to  appellees  to  "Investigate  and  ex- 
amine the  lard  and  settle  the  matter  and 
report  to  him  in  person,  when  I  foond  the 
lard  did  not  look  to  be  flrst-class  pore  lard." 
No  one  dlspotes  Jones  In  saying  that  he  did 
agree  with  the  agent  on  the  basis  of  "com- 
pound" lard,  as  per  the  instruction  to  do  so. 
The  witness  Wertbelmer  says,  also:  "I  was 
aeat  to  Jackson,  Miss.,  by  the  president  of  the 
German-American  Provision  Company  for 
the  purpose  of  arranglog  or  compromising 
this  dispote.  On  arrival  Mr.  Jones  showed 
me  some  of  the  lard,  which  I  found  did  not 
look  like  first-class  lard,  and  I  informed  the 
German-American  Provision  Company  accord- 
ingly and  advised  them  to  compromise  the 
best  way  they  could."  If  he  was  sent  for  the 
purpose  of  "arranging  or  compromising,"  he 
had  the  rl^t  to  do  so,  as  Jones  says  he  did. 

Of  course,  appellant  had  no  right  to  require 
the  return  of  the  lard,  even  If  that  were 
possible  In  this  case,  without  returning  the 
mon^  It  had  It  neither  returned  it,  nor 
offered  to  do  so.  Before  rescission  the  statos 
quo  most  be  restored  or  offered  to  be  re- 
stored. Much  of  the  lard  was  sold  as  "pore 
leaf,"  before  discovery  of  its  nonconformance 
to  warranty,  and  reclamation  made. 

TbetB  was  no  error  in  refusing  appellantfs 
ofter  of  the  books  of  appellees  "for  the  por- 
poee  of  showing  the  actual  loss  or  gain  of 
Jones  Bros,  on  the  car  load  of  lard  here  In 
controversy."  If  they  got  compound  lard,  or 
were  authorized  to  sell  it  as  each,  <m  com- 
promise adjustment,  It  Is  Immatoial  what 
they  got  for  it 

Affirmed. 


STATE  T.  RAT  et  aL 

(Suprenw  Court  of  Mississippi.  Dee.  18.  1906.) 

IUiz.BOAns  —  OnvNSEs  in  Opeuxiov  or 
Tbains. 

A  person  who  throws  a  missile  into  a  coach 
in  a  moving  train,  while  standing  on  a  plat- 
form of  the  coach,  violates  Laws  1900,  p.  141, 
c.  103,  making  it  punishable  for  a  person  to 
hurl  any  mtBslle  Into  a  moving  train. 

Appeal  from  Circuit  Court  Pearl  River 
County ;  W.  T.  McDonald,  Judge. 

Csesar  Ray  and  another  were  Indicted  for 
throwing  a  missile  into  a  moving  train. 
There  was  a  peremptory  instruction  to  ac- 
quit, and  the  state  appeals.   Law  declared. 

J.  N.  Flowers,  Asst  Attj.  Gen.,  for  the 
State. 

CALHOON,  J.  There  was  a  peremptory 
instruction  to  find  the  defendants  not  guilty, 
which  the  verdict  of  course,  did.  The  state 
appeals,  under  Code  1892,  S  39.  Under  clause 
2  of  that  section  we  neither  reverse  nor  af- 
firm, but  simply  pronounce  the  law. 

One  of  these  appellants  was  on  the  plat- 
form of  a  moving  passenger  train.  The  other 
was  on  the  steps  of  the  same  coach,  below 
him.  The  one  below  handed  to  the  othw  a 
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halt  <a  a  bTldk,  wblch  the  one  on  the  plat- 
torm  threw  hito  the  coach,  where  many  pas- 
sengen  were,  through  the  glass  door.  The 
statute  (Laws  1900,  p.  141,  c  108)  la  thte: 
"Be  it  oiacted  by  the  Legislature  of  fin 
state  of  Mississippi :  That  If  any  person 
shall  wlllfally  shoot  any  firearms  or  hurl  any 
missile  at,  or  Into,  any  moving  train  with- 
in the  state  of  Mississippi,  such  person  shall 
jxptm  conviction,  be  punished,"  etc.  Must  one 
throw  the  missile  while  be  is  on  the  outside 
of  the  train  In  order  to  be  guilty?  We  think 
not  He  can  throw  into  a  moving  train 
from  a  platform  of  it  as  well  as  from  the 
ground  outside.  If  be  throws  Into  a  car 
moving  with  and  as  part  of  a  moving  train, 
he  tlirows  Into  the  train.  This  view  com- 
ports vrltb  the  purpose  to  correct  a  great  evil, 
dangerous  to  passengers  and  destructive  of 
property. 


DAVIS  T.  STATE. 
(Supreme  Court  of  Mlsslsrippl.  Dec.  18,  IWS.) 

WiTNBSSaa  —  lUFSACEOCBHT  —  ATTAOEINa 

Chabaotkb— Pabtiodub  Acts. 
To  permit  the  state,  on  a  trial  for  murder, 
to  show  on  the  croBS-ezamlnation  of  an  im- 
portant witness  for  the  defense  that  she  is  the 
mother  of  a  bastard,  is  reversible  error. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50, 
Cait  Dig.  Witnesses,  f  1180.] 

Appeal  from  Circuit  Court  Tazoo  County ; 
D.  M.  Miller,  Judge. 

John  Davia  was  convicted  of  manslaughter, 
and  he  appeals.  Reversed. 

Harris  &  Powell,  for  appellant  J.  B. 
Flowers^  Asst  Atty.  Qol,  fbr  the  State. 

TRULT,  J.  Upon  cross-examination  of 
Mary  Simmons,  the  sister-in-law  of  defend- 
ant whose  testimony  was  of  vital  import- 
ance to  his  defoise,  the  district  attorn^, 
over  repeated  protwts  ot  defendant  was 
atlowed  to  show  that  the  witness  was  the 
mother  nf  a  bastard  ^Ild  only  a  few  weeks 
old.  This  was  manifestly  Impropv.  Such 
testimony  was  utterly  Irrelevant  to  the  Issue 
before  the  jury,  which  was  the  guilt  or 
Innocmoe  of  the  appellant  of  the  crime  of 
murder.  The  witness  was  not  on  trial,  and 
it  was  inconiQMtait  to  attempt  to  impeach 
her  vo-ad^  by  general  proof  of  her  un- 
chastlty.  Says  this  court  In  Mackmasters' 
Case,  81  BUss.  876,  83  South.  2:  "The  wife 
of  defendant  was  an  important  witness  for 
him,  and  we  tUnk  It  was  error  to  permit 
the  district  attorney  to  develop  to  the  Jury, 
in  cross-examining  her,  that  she  was  the 
mother  of  two  tdiUdren  not  bom  in  wedlock. 
This  had  no  relevancy  to  the  Issue,  and  was 
too  heavy  a  load  to  put  on  the  defendant 
before  an  ava>age  jury  In  so  grave  a  trial** 
This  utterance.  If  called  to  the  attention 
of  the  learned  trial  judge,  should  have  fur- 
nished the  rule  for  his  guidance. 

Reversed  and  remanded. 


SINCLAffi  T.  STATE. 
(Snpiems  Court  of  Mlsalsslpid.  Dee.  18,  1905.) 

1.  HouioiDB  — Unooumuhioatid  Tbbkats— 

Admission. 
In  a  prosecution  for  manalaoghter,  where 
there  is  doubt  as  to  who  was  the  anreeaor,  or 
to  ttirow  light  on  the  signlflcance  of  deceased's 
acts,  and  what  from  them  would  be  reasonable 
apprehension  on  the  part  of  accused,  uncom- 
mnnicated  threats  by  deceased  against  defend- 
ant are  admissible. 

[Ed.  Note. — For  eases  In  point,  see  voL  26, 
Cent  Dig.  Homldde,  SI  406-1001 

2.  WiTNBSSttS  —  COUFETBHOT  —  KiTOWLEDQB 
— CiTABACTEB  OF  ACOUBBD— EVIDEHCB, 

Where  a  witnesB  testified  that  he  knew 
accused's  general  r^utatlon  in  the  community 
for  peace  or  violence,  and  that  It  was  good,  and 
on  cross-examination  he  stated  that  lie  never 
heard  It  discussed  at  all,  it  was  error  to  ex- 
clude the  testimony. 

[Ed.  Note^For  cases  hi  point,  see  voL 
Cent  Dig.  Witnaases,  §84.] 

Appeal  ft-om  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

M.  W.  Sinclair  was  convicted  of  man- 
slangbter,  and  he  appeals.  Reversed. 

Mlxon  &  Butler  and  J.  W.  Cassedy,  for  ap- 
pellant J.  N.  Flowers,  Asst  Atty.  Gen.. 
J.  H.  Price,  J.  B.  Holden,  'and  J.  J.  Cassedy, 

for  the  State. 

CALHOON,  J.  Appellant  was  indicted  for 
manslaughter  and  convicted.  He  was  a 
peace  officer  of  McComb  City,  and  the  boml* 
cide  occurred  while  he  was  In  the  effort  to 
arrest  Johnson,  the  man  killed,  for  a  misde- 
meanor being  committed  In  his  presence, 
which  arrest  was,  as  it  is  said,  being  resisted 
by  the  deceased.  The  offense  being  commit- 
ted  was  profane  swearing  In  ttie  presence 
of  others,  some  of  them  ladles,  on  a  public 
sidewalk  of  the  city.  In  the  effort  to  arrest 
and  the  ratatance  of  It,  there  was,  at  some 
period  of  it  a  grappling  of  the  two,  and 
at  some  period  of  the  altercation  eacb  drew 
a  pistol.  As  to  which  was  tbe  aggressor 
In  the  grapidlng,  or  which  first  drew,  or  be- 
gan to  draw,  his  pistol,  the  testimony  con- 
flicts. Certain  it  seems  to  be,  however,  that 
the  accused  "got  the  drop"  on  deceased,  and 
made  blm  throw  down  bis  pistol,  and  that 
accused,  still  holding  hte  own  weapon  on 
deceased,  sto<^>ed  and  picked  up  the  pistol 
and  put  It  in  his  pocket  There  was  another 
grappling  after  this,  and,  according  to  some 
of  tbe  testimony  for  tbe  prosecution,  the 
fatal  shot  was  flred  after  this,  while  tbe  two 
were  apart  and  deceased  was  making  no 
hostile  demonstration;  but,  accwdlng  to 
evidence  for  tbA  defense,  the  firing  of  tbe 
fatal  shot  was  while  they  were  dlncbed, 
tbe  deceased  being  the  aggressw.  There 
was  evidence,  also,  that  tbls  shot  was  flred 
while  deceased  was  trying  to  get  hold  of  the 
pistol  on  tbe  person  of  tbe  accused,  and  the 
accused  himself  teetifles  that  he  bad  no  de- 
sign to  shoot,  hut  that  his  weapon  flred  ac- 
cidentally in  the  tus8l&  This  is  a  general 
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view  of  the  prominent  festnres  of  the  evi- 
dence In  this  record.  From  tble  and  the  de- 
taUs.  all  ot  whUHx  we  have  examined  with 
car^  It  appears  that  appellant  was  entitled, 
If  be  conld,  In  order  to  establish  his  right  to 
an  acquittal,  to  awaken  a  reasonable  donbt 
in  the  minds  of  the  ivrj  tiiat  the  killing  was 
<1)  in  self-defense,  or  (2)  purely  acddental, 
in  attempting  arrest,  anS  without  culpable 
negligence  on  his  part 

In  die  matter  ot  self-defense,  as  to  the 
danger,  real  or  reasonably  an>arent,  in  the 
Uffht  itf  testimony  of  Jcdmson's  acts  and 
probable  purpose,  the  defendant  bad  the 
right,  not  (mly  to  show  the  bad  character  of 
Johnson  for  peace,  which  was  properly  al- 
lowed by  the  learned  judge  below,  but  also 
to  show  threats  by  him  against  defendant, 
which  was  refused.  It  Is  rare  Indeed.  If  it 
Is  erar  the  cas^  where  evidence  of  the  bad 
chara^sr  of  deceased  Is  admissible  and  that 
of  tlireats  Is  not.  In  cases  of  doubt  as  to 
who  was  the  aggressor,  or  to  throw  light  <ai 
the  significance  of  the  acta  of  deceased,  and 
what  from  Ihem  would  be  reaB<Huible  ap- 
piehenalon  on  the  part  of  accused,  we  think 
uncomrannicatad  threats  admlssUjle.  B.  is 
A.'B  Dig.  p.  821  et  Beq„  |  288  et  seq.  See, 
particularly,  Morlarty  v.  State,  62  Ulas.  661; 
Foster  T.  State,  70  Miss.  7BB,  12  South.  S22; 
Prtne  v.  State,  73  Miss.  888^  18  Soutii.  711; 
Holly  V.  State,  6S  Miss.  424.  The  threat 
was  that  be  Intended  to  take  Sinclair's  pistol 
away  fn»n  him  and  beat  him  to  death  with 
It. 

In  the  progress  ot  tiie  trial  the  accused  of- 
fered  the  testimony  to  his  own  good  character 
for  peace  of  a  former  dty  marshal,  of  the 
sherUC,  and  of  a  piominrait  physician,  and 
It  was  pnq>erly  allowed.  He  then  offered 
the  testimony  of  a  Justice  of  the  peace  of  the 
city  where  Uie  deatb  occurred,  Mr.  Harrell. 
He  said  he  knew  Adair's  general  reputa- 
tion In  that  communis  for  peace  or  vlolmce. 
and  that  it  was  good.  On  cross-examination 
It  was  ellcted  that  he  had  '*never  heard  It 
discussed  at  all,"  and  the  court  thereupon, 
on  the  state's  motion,  excluded  the  testbnony. 
This  was  fatal  wror.  Good  diaracter  of 
citizens  is  the  ess^itia]  base  upon  urtilch 
alone  can  rest  any  solid  social  superstructure. 
Without  it  law  Is  a  mere  empty  phrase,  be- 
cBuse  it  cannot  be  put  in  force,  In  a  govern- 
moit  by  the  people,  over  a  corrupt  popula- 
tion. In  criminal  trials  It  is  sometimes  the 
only  safe  refuge  of  Innocence,  and  often  It 
can  be  established  only  by  proof,  from  those 
who  ought  to  know,  tbat  tlic^  bad  never 
beard  It  questlnied  or  discussed.  There  are 
two  bishops  In  Hlssissiiftl,  both  eminent  for 
erndltlon,  wisdom,  and  piety.  All  know 
their  general  repntetUm  fdr  peace  and  quiet; 
all  would,  we  sunMse,  so  testify;  and  yet 
none  conld  ssy  that  It  had  ever  been  discuss- 
ed. The  character  of  good  men  is  rarely. 
If  ever,  discussed  tm  peace  or  violence  or 
Int^ri^.  Are  th^  to  be  denied,  for  this 
reason,  any  resort  to  their  reputation  in 


the  face  of  a  criminal  charge?  Is  a  woman 
to  be  denied  it  In  defense  of  her  chastity? 
The  questions  expose  the  absurdity  and  In- 
jostlce  of  such  denial.  When  a  witness 
says  he  knows  the  general  reputation  of  an 
accused  tov  peace  or  violence  It  must  go  to 
the  jury,  weakened  with  them,  if  It  may  be, 
by  cross-examination  as  to  the  basis  of  bla 
knowledge.  On  what  has  been  said  In  ref- 
erence  to  the  Introduction  of  evidence  of 
good  character,  we  refer  to  Hussey  t.  State 
(Ala.)  6  South,  423,  424;  Coleman  v.  State, 
69  Miss.  490;  French  v.  Sale.  63  Miss.  S93; 
Pickens  v.  State^  61  Ulss.  667,  668;  State 
V.  Orate,  GB  Ma  27;  1  Wigmore  on  Bvidence, 
66  et  seq. 

We  purposely  refrain  from  particularising 
Instractlona  and  passing  upon  the  propriety 
of  glvii^c  or  refusing  them,  since  a  new 
trial  will  be  had,  and.  If  the  facte  are  the 
same,  charges  will  conform  to  the  principles 
announced  In  this  opinion.  The  accused  is 
entllSed  to  have  the  jury  so  instructed  as  to 
give  him  his  rigbte  under  the  law  of  self- 
defense  and  reasonable  apprebmsion  of 
great  hurt  from  overt  acts,  -according  to 
what  they  may  believe  of  the  evidence,  and 
also  under  bis  defense  of  accidental,  unin- 
tentional discharge  ot  the  pistol,  If  he  was 
proceeding  to  make  a  lawful  anrest  in  a 
lawful  way,  and  the  discharge  was  acciden- 
tal, In  a  struKle  In  which,  he  was  not  in 
fault. 

Beversed  and  remanded. 


HART  V.  STATE. 

(Supreme  Conrt  of  Mississippi.   Dec  18,  1905.) 

L  OONSTITDTIONAI.  LAW— VALIOnT  OV  STAT- 
imiS— PBESUHFTIOnS. 

No  Statute  Is  to  be  condemned  as  onconiU- 
tatloDal,  unless  In  palpable  conflict  with  some 
constitutional  provinon,  and  sudi  conflict  will 
not  be  implied. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Oonstitutlonal  Law,  §  46.] 

2.  InroxicATiNQ  LiquoBS— Statittxs— Con- 

niT0TIONAX.ITr. 
Code  1802,  {  1604,  making  It  a  misde- 
meanor to  act  aa  agent  of  either  the  seller  or 

{lurchaser  in  effecting  an  unlawful  sale  of  liquor 
n  any  territoty  In  which  a  sale  Is  prohibited, 
Is  not  violative  of  any  provision  of  the  state 
CoDstltntlon. 

8.  COUMKBCE  — RBaUI.AII0M8  — SAU  OT  1h- 
TOXICATING  LlQUOBS. 

The  statute  Is  not  violative  of  the  Inter- 
state commerce  clause  of  the  federal  Constitu- 
tion. 

4.  CONSTITDTIONAI,    LAW  —  DiSCBIKINATION 

BETWEKM  Citizens. 

The  statute  la  not  ^latlve  of  the  federal 
Constitution,  as  dlacriminatiug  between  citizens 
of  the  state  and  any  other  state. 

5.  Intoxicating  Liqoobb— Iluoal  Salb. 

Where  one  engssed  In  the  liquor  business 
in  Louisiana  took  orders  for  whisky  in  Missis- 
sippi,  collecting  at  that  time  the  purchase  price, 
the  whisky  being  subsequently  delivered  in 
Louisiana  to  an  express  company  for  trans- 
portation and  delivery  to  the  purchaseT,  he  was 
guilty  of  violating  the  statute. 

[Eld.  Note. — For  cases  In  point,  see  vol.  28. 
Cent  Dig.  Intoxicating  Llqnors,  1 162.] 
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Appeal  from  Clrcnli  Cioiurt;  Idnooln  Ckran- 
ty;  M.  H.  WllkinaoD.  Judge. 

Bill  Bart  wBM  convicted  of  unlawfully  re- 
tailing llanon,  and  he  appeals.  Affirmed. 

The  Indictmoit  nndw  which  appellant  was 
convicted  charges  that  be  "did  then  and  there 
willfully  and  unlawfully  act  as  agent  for  a 
seller  In  effecting  a  sale  of  vlnoua  and  splr- 
Ituons  liquor ;  he,  the  said  Hart,  not  then  and 
there  haTlng  authority  so  to  do."  The  stat- 
ute under  whldb  the  In^ctment  Is  drawn  la 
as  followB: 

"Sea  1604.  If  any  person  shall  act  as 
agent  or  asatetant  of  ^ther  the  seller  or  pur- 
chaser In  effecting  the  sale  of  any  llQuor, 
bitters  or  drink,  the  sale  ai  which  without 
license  Is  unlawful  under  the  prorlstons  of 
this  chaptor,  in  any  coun^,  district,  terri- 
tory or  municipality  in  wlilch  the  sale  of 
Budi  llquw,  bitters  or  drink  is  itrohlblted  by 
law,  he  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished,**  etc. 

Brennan  ft  Hannah,  for  appellant  J.  N. 
fflowers,  Asst  Atty.  Gen.,  for  the  Stata 

TBDLT,  J;  We  experience  no  dlfflcultr 
In  arrlTing  at  the  conclusion  that  section 
1601,  Code  1882,  Is  a  legitimate  and  valid 
expression  of  legislative  will.  It  is  the  unf- 
Tttsally  accepted  rule  of  statutory  conBtmc- 
tton  tiiat  no  act  of  the  "Lef^uJatare  will  be 
c(mdemiied  as  violative  of  or  repugnant  to 
the  fundamental  law  unless  it  manifestly  be 
in  ittlpable  conflict  with  some  i^ln  provision 
of  the  state  or  fedual  Gonatttutlon;  and,  as 
such  conflict  is  not  to  be  Implied,  It  is  the 
duty  of  the  court,,  whenew  possibly  to  give 
ev^  expreadon  of  legislative  will  such  con- 
struction as  will  enable  the  statute  to  have 
^ect  "Whoiever  an  act  of  the  Legislature 
can  be  so  ouutroed  and  applied  as  to  avoid 
conflict  with  the  Ckuutltutl<Hi  and  give  It  the 
force  of  law,  snch  construction  will  be  adopt* 
ed  by  the  courts.  An  Inqnlry  Into  the  validi- 
ty of  an  act,  on  the  ground  that  it  la  uncmi- 
stitntional,  is  an  Inquiry  wbetlier  the  will 
of  the  representative,  as  eXEureased  in  the 
law,  la  or  is  not  In  conflict  with  ttie.wlll  of 
the  people  as  e:q>Te88ed  In  the  Oonstltntlon ; 
and  unless  it  be  dear  that  the  fLeglsIature 
has  transcmded  its  authority  the  courts  will 
not  Interfere.  Acts  of  the  Legislature  con- 
Btltntionally  organized  are  presumed  to  be 
oonstltntional,  and  it  la  only  where  th^ 
manifestly  bicHnge  some  of  the  provisions 
of  the  Constitution,  or  violate  the  rlghta  of 
the  citizm,  that  their  operation  and  ^ect 
can  he  Impeded  by  the  Judicial  power." 
Bumham  v.  Sumner,  00  Ulas.  S20.  Tested 
by  the  rule  of  c<Hutraction  aa  thus  enun- 
ciated, it  is  manifest  that  the  statute  under 
review  does  not  "violate  the  rights  of  the 
citizen."  Nor  does  it  contravene  any  pro> 
vision  of  the  state  Constltnticm. 

That  the  legtelative  department  of  tbe 
state,  in  the  exerdse  of  police  power.  Is 
vested  with  plenary  power  to  regulate  or 
prohibit  the  sale  of  intoxicating  liquor,  if 


ever  debatable,  is  no  longer  with  ns  an  open 
question.  Says  this  court  In  Rohrbacher  v. 
City  of  Jackson.  SI  Miss.  74S:  "It  would 
seem  that  It  ought  hardly  to  be  questioned  at 
this  day  that  it  belongs  to  the  police  power 
of  the  state  to  regulate  the  retail  dealing  In 
and  sale  of  intoxicating  liquors.  Perhaps 
all  the  states  have  legislated  on  the  sub- 
ject, some  by  totel  prohibition,  and  others  by 
dealing  with  the  subject  under  rules  and 
r^ulatlons.  Such  legislation  rests  on  the 
popular  conviction  that  it  is  to  the  Intweste 
of  morals,  sobriety,  industry,  and  good  order 
that  the  state  should  hold  the  tralBc  uaHae 
surveillance.  The  stete  may  deal  wltib  tiie 
subject  by  absolute  pnAlbltlon.  or  by  riffu- 
latlons.  •  •  •  The  police  power  extends 
to  wholesome  restrictions  <m  prt^erty  and  in- 
dividuals, in  order  to  secure  the  goieral 
health,  comfort;  and  proqterlty  of  the  atate. 
The  power  of  the  Legislature  cannot  be 
questioned."  Schulherr  t.  Bordeaux,  64 
Adas.  68,  8  South.  201.  If,  therefore^  the 
Legi^tnre  has  the  power  to  prohibit  ab- 
BoInMy  the  sale  of  Intoxicating  Uqnors,  and 
make  any  violation  ot  such  prohlUtory  law 
a  criminal  offense^  obvtoualy  It  ouy  also  tat- 
bid  any  <me  to  assist  In  the  commission  of 
such  offense  and  to  provide  for  the  punisb- 
ment  of  those  who  aid  or  assist  It  is  tme^ 
as  stated  by  counsel  for  anwllant,  that  gen- 
erally there  is  no  agmcy  in  crlma  It  Is  al* 
■0  true  tibat  all  who  partlc^ate  in  the  com- 
mission of  a  misdemeanor  are  principals. 
But  this  does  not  preveat  the  Legislature,  in 
the  exerdae  of  Its  unqoestlonable  power, 
from  making  criminal  other  acta  which  in 
Ita  Judgment  militate  against  the  **genenl 
hnlth,  comfort;  and  prooperlty  of  the  state.** 
Nor  does  it  iwevait  the  fixing  of  gradations 
In  the  punishment  of  crimes.  Far  from  being 
the  exocise  of  a  doubtful  power,  we  think 
the  statute  here  assailed  tells  clearly  with* 
in  the  well  defined  and  reoognlsed  Una  of 
legialative  authority. 

But  the  validity  of  the  stetate  Is  also  chal- 
lenged aa  infringing  the  provlslona  of  the 
federal  Oonstltntlon.  Is  this  contention 
soundf  Clearly  the  statute  does  not  Iv  ite 
twma  nor  any  rational  Intendment  dis- 
criminate between  citizens  of  this  and  any 
other  state.  "Any  person,"  says  the  statute, 
who  may  "act  as  agent  or  aaaistant  of  eitiier 
the  Beller  or  purchaser  in  effecting  the  sale" 
of  Intcndcattng  liquor  In  a  place  where  such 
sale  "is  prohibited  by  law"  shall  be  goUty  of 
a  misdemeanor.  The  poulty  is  Imposed  upon 
every  person  who  oommlte  the  <^aise  thers- 
in  defined.  Begardless  of  dtlaenshift  **any 
pwson"  who  violates  the  law  must  axxtter 
the  punishment  prescribed  therein.  The 
Legislature,  In  ite  wisdom  and  in  tiie 
dae  of  an  undoubted  pow»,  has  made  the 
commission  of  certain  acta  a  crime.  It  pun- 
ishes the  act  when  committed  by  our  own 
dtlzma.  Surely  the  transient  nonresident 
Is  not  entitled  to  UHMre  lenient  treatment 

Nor  do  we  think  tlie  statute  In  ocMifiict  wiOi 
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the  IntCTStato  cxaamaoB  clftOBe  of  the  federal 
Conatltutlon,  It  imposes  no  burden  upon 
tbe  nonresident  dealer  by  reason  of  hia  dtl- 
censhlp,  nor  does  It  place  any  limitation  or 
restriction  npon  free  commerce  between  the 
states.  It  may  be  conceded,  as  contended, 
that  to  the  eztwt  that  this  statnte  tends  to 
reduce  the  consnmptlon  of  intoxlcatii^ 
Hqaors,  It  to  that  ezteat  decreases  their 
importation,  and  ther^ore,  indirectly,  at 
least;  It  impedes  free  interstate  commwce. 
The  same  argoment  Is '  equally  applicable 
and  more  forceful  wfam  applied  to  absolute 
prohibitory  laws,  yet  we  have  already  seen 
that  such  are  onlformly  upheld.  "It  may 
be  that  the  dTect  of  the  law  Is  to  prevent 
the  Importation  of  liquors  from  other  states, 
but  tbe  distinction  between  state  restrictions 
upon  the  importation,  and  state  restrictions 
upon  the  sale  of  a  commodity  when  within 
the  state.  Is  clearly  recognized  and  well  de- 
fined." Lang  T.  Lynch  (O.  O.)  88  Fed.  489, 
4  L.  R  A.  881 ;  License  Cases,  6  How.  C04, 
12  L.  Ed.  256;  State  T.  Delamator  (S.  D.) 
104  N.  W.  537 ;  Mugler  v.  Kansas,  123  U.  B. 
628,  8  Sop.  Ct  278,  SI  L.  Ed.  20G.  Tbe  sug- 
gestion, even  If  well  founded,  that  under  a 
certain  hypothetical  state  of  facts  the  en- 
forcement of  the  statnte  under  consideration, 
would  operate  as  a  regulation  of  Interstate 
commerce,  affords  no  ground  on  which  to 
base  an  attack  upon  the  validity  of  the  law 
as  an  expression  of  legislative  wllL  Yance 
T.  Vandercook,  170  U.  S.  489,  18  Sup.  Gt  674, 
42  L.  Ed.  1100 ;  Tleman  v.  Rlnker,  102  U.  S. 
128,  26  L.  Ed.  108 ;  In  re  Babrer,  140  U.  B. 
640,  11  Sup.  Ct  865.  SB  L.  Ed.  672. 

The  Inquiry  whether  in  the  Instant  case 
the  appellant  has  or  has  not  under  the  facts 
of  the  record  violated  tbe  law  sheds  no  light 
on  the  other  question  as  to  the  constitution- 
ality of  the  law  Itself.  The  statnte  must 
be  construed  as  written,  and,  so  construing 
It,  we  uphold  it  as  not  Infringing  upon  any 
of  the  provisions  of  the  fundamental  law, 
either  state  or  natlonaL  The  authorities  re- 
lied upon  by  appellant  on  this  point  all  fall 
within  the  category '  of  cases  dealt  with  by 
this  court  in  Overton  v.  Ylcksbui^,  70  Miss. 
558,  IS  South.  226— cases  in  which  the  com- 
modity dealt  with  was  not  only  a  legitimate 
subject  of  Interstate  commerce,  but  one  the 
sale  of  which  was  permitted  by  the  law  of 
the  state.  In  such  cases  this  court,  following 
the  decision  of  the  Supreme  Court  of  the 
United  States  (Robblns  v.  Shelby  Co.,  120 
U.  8.  489,  7  Sup.  Ct  692.  80  L.  Ed.  694)  of 
the  federal  question  Involved,  held  that  the 
imposition  of  a  privilege  tax  was  Invalid, 
because  it  operated  as  a  r^rulatlon  of  Inter- 
state commerce,  and  hence  was  within  the 
inhibition  of  the  federal  Constitution. 

But  there  are  two  reasons  why  those  au- 
thorities are  not  controlling  In  tbe  case  at 
bar:  First,  because  this  statute  la  not  an 
attempt  to  reqnlre  any  license  or  payment 
of  privilege  tax  as  a  condition  precedent  to 
following  a  certain  lawful  occupation  or  call- 


ing. It  does  not  attach  any  conditions,  lim- 
itations, burdens,  or  restrictioni  npm  the 
doing  of  a  lawful  Bct,  bat  mdertakeB  to 
vent  the  doing  of  an  unlawful  on&  Second, 
because  tbe  article  or  cmmnodUr  dealt  with, 
while  a  recognlaed  subject  of  in^state  com- 
merce, 80  that  its  importation  cannot,  law- 
fully he  prevented  (constrained  to  follow 
doubtlngly  the  anthorltiTe  utterance  of  the 
majori^  of  the  court,  Bownum  v.  R.  B.  Oo., 
126  U.  S.  460,  8  Sup.  Ct  689,  1062,  81  L  Ed. 
700,  and  Lelsy  v.  Hardin,  ISS  U.  S.  100,  10 
Sup.  Ct  681,  84  L.  Dd.  128).  Is  an  article 
tbe  sale  of  whldi,  after  Importation,  may 
be  legally  fixrbldden.  Since  the  enactment 
by  Congress  of  the  act  of  August  8,  1890, 
commonly  called  the  "Wilson  Act"  Intoxicat- 
ing liquor  imported  Into  a  state  benHues, 
immediately  upon  arrival,  subject  to  tlie  law 
of  such  state,  so  that  the  'sale  there,  if  for- 
bidden by  tbe  law  of  such  stat^  la  unlaw- 
ful, though  made  by  the  importer  and  In  the 
(Higinal  package.  Judson,  Interstate  Oom- 
m«roe,  18.  "Congress  has  now  spokoi.  and 
declared  that  imported  liquor*  or  liquids 
shall,  upon  arrival  In  a  stat^  fall  within 
the  eatery  of  domestic  articles  of  a  similar 
nature."  In  re  Rahrer,  supra.  "Congress 
did  not  use  terms  of  permission  to  the  state 
to  act  but  simply  removed  an  Impediment  to 
the  enforcemoit  of  the  state  laws  In  respect 
to  imported  pa<Aagee  In  Uieir  original  condi- 
tion, created  by  the  absence  of  a  specific  ut- 
terance on  its  part  It  imparted  no  power 
to  the  state  not  then  possessed,  but  allowed 
imported  property  to  fall  at  once  upon  ar- 
rival within  the  local  Jurisdiction."  Id.  "It 
has  been  settled  that  the  effect  of  tbe  act 
of  Congress  is  to  allow  the  statutes  of  the 
several  states  to  operate  upon  packages  of 
imiKHrted  liquor  before  sale"  Rhodes  v. 
Iowa,  170  U.  8.  419,  18  Sup.  Ct  664,  42  L. 
Bd.  1088.  H«ice  all  sales  of  intoxicating 
liquors  are  governed  by  the  state  law.  If 
In  the  particular  place  tbe  sale  be  permitted, 
the  seller  must  comply  with  the  requlr^ents 
of  the  law;  if  forbidden,  the  sale  Is  unlaw- 
ful, no  matter  by  wh<nn  made,  under  what 
circumstances,  or  whether  the  UqnOT  be  im- 
ported or  domestic. 

The  only  question  remaining  for  considera- 
tion is  whether,  under  the  facts  of  the  case, 
appellant  Is  guilty  of  the  offense  charged. 
Did  he,  acting  as  a^t  in  a  place  where  all 
such  sales  were  prohibited,  assist  in  effecting 
sale  of  whisky.  There  are  no  controverted 
facts.  The  proof  in  this:  Appellant  Is  a 
dtlzen  of  Louisiana,  and  either  as  partner 
or  employe  conducts  a  retail  whisky  business 
in  that  state.  In  the  prosecution  of  his  busi- 
ness he  visits  frequently  the  dty  of  Brook- 
haven,  in  this  state,  In  which  the  sale  of 
Intoxicating  liquors  is  prohibited  by  law. 
He  solicits  and  takes  orders  for  whisky, 
which  Is  delivered  In  Louisiana  to  an  express 
company  for  transportation  and  delivery  to 
the  purchaser.  Appellant  agrees  with  the 
I  purchaser  as  to  quantity,  quality,  and  price 
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of  whlAy  ordered,  and  collects  the  purchase 
price  thereof  In  money  before  tbe  whisky 
ta  delivered,  and  even  before  the  order  la 
forwarded.  It  will  be  noted  that  the  entire 
transaction  la  closed  In  this  state  and  at  the 
time  of  the  recefttt  of  the  order,  save  only  the 
actual  delivery  of  the  whisky.  Undoubtedly 
this  la  acting  as  agent  of  the  seller  In  effecting 
a  sale.  Without  his  active  intervention  no 
sale  could  be'  consummated.  He  acts  with- 
out any  submission  of  orders  for  approval, 
but  conducts  all  negotiatlona,  collects  the 
purchase  price,  and  directs  the  delivery.  It 
Is  Idle  to  qnlbble  ovw  where  tbe  delivery  in 
a  strict  le^al  sense  occurred,  whether  In  this 
state  or  Louisiana.  The  question  of  appel- 
lant's guilt  under  this  statute  la  not  affected 
by  that  point  He  Is  not  Indicted  for  mak- 
1^  a  sal^  but  for  acting  as  agent  of  the 
seller  and  assisting  in  effecting  a  sale.  See, 
as  shedding  light  on  this  branch  of  the  sub- 
ject, State  v.  Cullina,  58  Kan.  106,  86  Pac. 
66,  24  L.  R.  A.  212;  State  T.  Ascher  (Conn.) 
7  Atl.  822 ;  State  v.  Delameter.  supra ; 
Starace  v.  Rossi,  60  Tt  303,  S7  AtL  1109; 
Backman  v.  Wright  27  Vt  187;  Westhelmw 
T.  Welsman  (Kan.  Sup.)  67  Fac.  969 ;  Taylor 

Pickett  62  Iowa,  467.  S  N.  W.  614. 

A  sale  of  Intoxicating  liquor  was  made. 
At^Uant  assisted  In  effecting  that  sale,  and 
acted  as  agent  of  the  seller  in  thia  state  at 
a  place  "in  which  the  sale  of  such  liquor  is 
prohibited  by  law."  This  constitutes  the 
specific  (Aense  dealt  with  by  this  particular 
statute,  and  every  element  of  appellant's 
gnllt  is  plainly  shown.  The  argument  made 
In  behalf  of  at^llant  that  bis  conviction 
cannot  be  upheld,  because  the  sale  was  in- 
complete until  delivery  and  that  delivery 
was  made  beyond  the  bord^  of  the  state, 
was.  under  slightly  differeot  circumstances, 
successfully  Interposed  In  Pearson  v.  State, 
66  Miss.  512,  6  South.  243,  4  L.  R.  A.  836, 
decided  In  April,  1889.  But  as  a  remedy 
for  this  evil,  and  to  supply  the  omission  in 
the  law  thus  called  to  its  attention,  the  L^- 
Islature  in  February,  1890,  passed  chapter 
e2,  p.  71,  Acts  1800,  which  now  constitutes 
section  1604,  Code  1892;  thus  closing  effec- 
tually this  avenue  of  escape. 

Affirmed. 


DAT  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Mississippi.  Dec.  18,  1905.) 

1.  Taxation  — Sals  of  Land  —  Aoditiokal 
Taxes— Patmknt  bt  Pubohaseb. 

Rev.  Code  1857,  y.  80,  c.  3,  art  89,  pro- 
vides that  tbe  tax  collector  shall  61e  all  deeds 
for  lands  sold  to  the  state  or  other  persons  in 
the  office  of  the  probate  clerk  on  or  before  tbe 
second  Monday  m  May,  there  to  remain  two 
years  anless  BOoner  reaeemed,  and  authorizes 
redemption  by  payment  of  tbe  tax  for  which 
the  land  was  sold,  etc.,  and  "all  state  and  county 
taxes  accruing  since  tbe  sale."  Id.  p.  82,  c.  3. 
art.  43,  declares  that  when  any  land  shall  have 
been  sold  for  taxes  and  Is  purchased  by  one 
other  than  the  stats,  the  taxes  for  all  succeed- 
ing years  until  the  land  shall  be  redeemed 
shall  be  charged  to  the  purchaser  or  Us  assigns. 


and  collected  from  him  or  them  as  other  taxes. 
Held  that,  where  land  was  sold  for  the  unpaid 
taxes  of  1860^  the  payment  of  the  void  taxes 
levied  by  the  state  In  support  of  the  Confeder- 
acy tot  the  years  1861  and  1862  was  a  condi- 
tion precedent  to  the  purchaser's  right  to  a 
deed,  and  that  the  sale  was  therefore  void. 
2.  EvinBHCB— Pbssuhftions— OFncui.  Acts. 

Where  a  purchaser  of  land  sold  for  the 
taxes  of  1860  obtained  his  tax  deed  therefor,  it 
would  be  presumed  on  demurrer,  tn  the  absence 
<tf  an  all^ation  to  the  contrary,  that  the  pro- 
bate clerk  collected  from  such  purchaser,  and 
that  tbe  purchaser  duly  paid,  the  void  taxes 
for  1861  and  18^,  which  were  assessed  by  the 
state  largely  for  the  beneflt  of  the  Confederacy, 
as  tbe  clerk  was  reaulred  to  do  by  Rev.  Code 
1857.  c.  S.  arts.  89,  48. 

8.  Sauk  —  Judioiai.  Nonoi  —  Hibtohcal 

Facts. 

Courts  win  take  judicial  notice  that  the 
country  was  in  a  state  of  actual  war  In  1861, 
and  that  the  state  of  Mississippi  had  a  de  facto 
government  with  de  facto  omcials,  who  were 
necessarily  bound  to  execute  the  mandates  of 
such  govemmuit  then  In  i>ower. 

[Gd.  Note. — For  cases  in  point,  see  vol.  20. 
Cent  Dig.  Bvldoice,  {  16.] 

4.  Taxation— luxoAi.  Taxes. 

Taxes  levied  in  support  of  tbe  Confederacy 
by  the  state  of  MiBsissIppl  for  the  years  of  1801 
and  1SS2,  though  llle^  and  void,  were  levied 
by  a  de  facto  gownmeat,  and  could  not  be 
treated  as  though  never  having  been  paid  be- 
cause of  such  illegality,  in  support  of  a  sale 
of  land  for  taxes,  including  a  paymoit  hy  the 
purchaser  of  tlie  taxes  for  such  years. 

Appeal  from  Chancery  Court  Soott  County ; 
J.  L.  McCasklU,  Chancellor. 

"To  be  oflSelally  reported." 

Bill  by  R.  N.  Day  and  others  against 
James  M.  Smith  and  oth^  to  remove  a 
cloud  from  the  title  of  certain  land.  From 
a  decree  overruling  complainants*  demurrer 
to  defendants'  answer  and  crosB-blll,  com- 
plalnants  aweal.  Reversed. 

AM>eIlantB  here,  complalnantB  below,  filed 
their  bill  in  the  chancery  court,  ailing 
that  they  are  the  rightful  owners  of  certain 
lands  In  Scott  county,  Miss.,  deralgnlng 
title  throi^  one  JeffCoat  who  in  1889  had 
purchased  the  lands  firom  the  state,  same 
having  been  sold  to  tiie  state  In  1876  for 
the  taxes  of  the  year  JSK;  said  Jeffteat 
convaying  to  cmnpIalnantB.  It  is  an  nndls- 
pnted  fact  that  in  1888  James  H.  Smith 
came  into  possession  of  the  land  in  contro- 
versy by  virtue  of  a  patmt  issued  to  him 
by  tile  United  States;  that  In  May,  1861, 
while  the  state  of  Mississippi  was  In  <v>eD 
rebellion  against  tbe  govemmoit  of  the  Unit- 
ed States,  the  land  was  sold  to  one  A.  B. 
Smttfa  for  tbe  taxes  of  the  year  1800;  the 
tax  collector  of  Scott  ooonty  uecntlng  a 
tax  deed  tlier^or.  The  bill  makes  James 
M.  Smith,  whose  whereabonte  Is  unknown, 
and  Mrs.  Ltssle  F.  Oraham  and  Mrs.  Bina 
F.  Oatis,  heirs  of  A.  B.  Smith,  and  B.  B. 
Klrkland,  voidee  of  Mrs.  Oraham  and  Mrs. 
Oatls,  partlea  to  the  suit,  aSSegtng  tiiat  tliey 
have  asserted  a  claim  to  said  land,  antt 
prays  for  a  confirmation  of  complalnante' 
title.  Mrs.  Oraham,  Mrs.  Oatis,  and  Klrk- 
land answer,  making  their  answer  a  croes- 
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bill,  praying  a  cancellation  of  the  claim 
of  title  asserted  by  complainants  and  cross- 
defendants.  To  this  cross-bill,  cross-defend- 
ants thereto  demurred  on  the  ground  of  (1) 
DO  equity  in  the  cross-bill  and  (2)  that  the 
state  of  Mississippi  was  at  the  time  of  the 
tax  sale  to  A.  B.  Smith  levying  war  against 
the  United  States,  and  said  tax  sale  was 
made  in  aid  of  said  war,  and  therefore  Toid. 
Th«  court  orerruled  the  demurrer,  and  croes- 
defendants  appealed. 

Green  &  Great,  for  qtpellants.     Amis  & 
Dann,  for  ai^iellees. 

WHITFIELD,  C.  J.  The  controlling  ques- 
tion in  this  case  is  whether  the  sale  of  the 
land  in  controversy  on  May  6,  1861,  for  the 
unpaid  taxes  of  1860,  and  the  tax  deed  ex- 
ecuted and  delivered  to  the  purchaser  there- 
under, are  void  for  the  reason  that  the  i 
taxes  of  the  two  Intermediate  years — 1861 
and  18^ — ^were  in  aid  of  the  Ck)nfederate 
States  government  Rev.  Code  1857,  p. 
80,  c.  3,  art  39,  provided:  "The  collector 
fihall  file  all  deeds  for  lands  sold  to  the 
state,  or  other  persons.  In  the  office  of  the 
clerk  of  the  probate  court  of  the  county, 
on  or  l>efore  the  second  Monday  in  May, 
there  to  remain  for  two  years  from  the  date 
of  the  sale  unless  sooner  redeemed;  and 
the  owner  of  such  land,  or  any  person  for 
him,  may  redeem  the  same  within  the  two 
years,  by  paying  to  the  said  probate  clerk 
the  whole  amount  of  tax  for  which  such 
land  was  sold,  with  all  coats  and  charges 
consequent  upon  said  sale,  and  fifty  per 
centum  damages  npon  the  amount  of  said 
tax  and  costs,  and  also  all  state  and  county 
taxes  that  have  accrued  on  said  land  since 
said  sale,  and  also  five  per  centum  on  the 
whole  amount  of  such  redemption  for  the  com^ 
pensatlon  of  the  said  clerk  for  making  the 
same,"  etc.  Article  43,  c.  3,  p.  82,  of  the  same 
Code  provided :  "When  any  land  shall  have 
been  sold  for  taxes,  and  purchased  by  any  per- 
son other  than  the  state,  the  taxes  thereon  for 
all  succeeding  years  until  the  same  shall 
have  been  redeemed,  shall  be  charged  by 
the  collector  to  such  purchaser  or  his  assigns, 
and  collected  of  him  or  them  In  like  manner 
as  other  taxes  due  by  Mm  or  them,  and 
snch  land  shall  be  liable  to  be  sold  for  the 
taxes  of  such  purchaser  or  his  assigns,  and 
if  sold  for  the  taxes  of  such  purchaser,  or 
his  assigns,  and  not  redeemed  by  him,  or 
them,  the  persons  as  whose  property  It  was 
assessed,  shall  be  entitled  to  redeem  the  same 
from  the  second  purchaser,  on  payment  only 
of  the  amount  due  In  auch  second  sale." 

It  Is  contended  for  the  appellant  that  these 
two  sections  of  the  law  make  It  plain  that 
when  the  purchaser  paid  the  amount  of  his 
bid  (fSO),  on  Hay  6,  1861,  the  tax  deed  was 
deposited  with  the  clerk  of  the  probate  court, 
there  to  remain  until  May  6,  1863,  and  that 
said  purt^aaer,  in  order  to  obtain  the  tax 
deed,  had  necessarily  to  pay  the  taxes  on 
the  land  In  the  yean  1861  and  1862,  since 


by  the  exiwess  terms  of  the  statute  taxes 
for  these  two  years  were  charged  against 
him,  and  that  consequently  the  payment  of 
said  taxes  was  a  condition  precedent  to 
his  obtaining  said  tax  deed;  that  the  taxes 
for  those  two  years  being  largely'  made  up 
of  taxes  In  aid  of  the  Confederate  States, 
they  were  Illegal  taxes,  and  no  title  was 
imparted  to  the  purchaser ;  and,  finally,  that 
the  period  of  redemption  must  hare  fully 
expired  and  the  owner  have  failed  to  re- 
deem before  the  tax  purchaser  became  en- 
titled to  the  deed  for  the  land.  Undoubt- 
edly the  taxes  for  the  years  1861  and  1862 
did  largely  embrace  taxes  of  the  kind  de- 
scribed, aa  held  in  Shattuck  v.  Daniel,  02 
Miss.  836,  and  other  cases  cited  in  the  brief 
of  counsel  for  appellant.  See  Dogan  v. 
Griffin,  51  Miss.  782;  Beard  v.  Green,  51 
Miss.  866.  It  Is  held  In  the  case  of  Shat- 
tuck V.  Dafiiel  expressly  that  a  tax  sale  made 
for  the  taxes  of  the  year  1861  was  abso- 
lutely void.  It  is  therefore  manifest  that 
if  It  was  a  condition  precedent  to  the  vest- 
ing of  title  In  the  tax  purchaser  that  he 
should  pay  the  taxes  charged  against  him 
nnder  the  law  of  the  state  at  that  time 
for  the  years  1861  and  1862,  the  sale  must 
be  declared  void.  A  very  Ingenious  and  able 
argument  Is  made  to  show  that  it  was  not 
a  condition  precedent  bnt  that  the  purchaser 
at  the  tax  sale,  by  the  very  tact  of  his 
purchase  and  the  execution  of  the  deed 
pursuant  thereto,  acquired  an  inchoate  estate 
In  land  which  vested  In  him  immediately 
after  the  tax  sale  and  the  payment  of  his 
bill,  which  estate  was  subject  to  be  defeat- 
ed by  redemption  within  two  years,  but 
that  after  the  expiration  of  two  years  the 
title  became  absolute  and  unconditional  in 
the  tax  purchaser.  The  complete  answer  to 
this  proposition  is  the  case  of  Adams  v. 
Mills,  71  Miss.  150,  14  South.  462.  So  long 
as  that  decision  remains  the  law,  it  must  be 
held  that  the  payment  of  these  two  years' 
taxes  was  a  condition  precedent  to  the  vest- 
ing of  the  title.  In  Adams  v.  Mills  the  court 
held  that  where,  durli^  the  year  for  re- 
demption, the  tax  deed  was  by  the  clerk 
marked  "Canceled,"  and  was  delivered  to 
one  supposed  to  be  the  owner,  who  promised 
to  pay  the  pnrchase  money,  but  several  weeks 
afterwards  discovered  that  he  was  not  the 
owner,  and  returned  the  deed  without  pay- 
ing, whereupon  the  cancellation  was  stricken 
off  by  the  clerk,  all  within  the  year,  the 
tax  title  was  thereby  rendered  void,  because, 
said  the  court  "under  section  571  of  the 
Revised  Code  of  1880,  the  provision  requir- 
ing a  tax  deed  to  be  deposited  with  the 
chancer  clerk,  to  remain  for  one  year,  was 
for  the  benefit  of  the  owner,  and  was  a 
necessary  part  of  the  proceedings  to  divest 
his  title."  This  case  Is  decisive  of  this  par- 
ticular point  And  as  we  understand  the 
case  of  Shattuck  v.  Daniel,  supra  (page 
839),  It  supports  the  same  doctrine.  The 
facts  th«re  were  that  the  Auditor  had  made 
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a  deed  to  the  complainant  In  tb&t  cam  from 
the  state  before  the  redemption  porlod  had 
expired.  On  that  point  the  court  said : 
"But  when  the  right  of  redemption  haa 
been  cut  off,  and  not  before,  1b  the  land 
subject  to  entry  by  a  citizen.  The  com- 
plainant pnrcbased  from  the  state  22d  June. 
1870.  Less  than  a  year  bad  elapsed  from 
the  date  of  the  sale,  In  1869,  to  the  time 
of  complainants  purchase.  The  authority  of 
the  Auditor  to  make  sale  Is  conferred  by 
the  statute;  that  Is,  after  two  years  from 
the  date  of  the  purchase  by  the  state,  If 
in  the  meantime  there  has  been  no  redemp- 
tion. We  have  seen  that  the  state  got  noth- 
ing under  the  tax  sale  of  1862.  She  did 
acquire  an  Inchoate  title  by  the  sale  In 
1869,  which  would  hare  become  absolute,  as 
a  title  of  prima  fade  validity,  after  two 
years  from  that  date.  But,  since  the  Au- 
ditor allowed  the  complainant  to  enter  the 
land  and  become  a  purcbasor  contrary  to 
the  statute,  it  follows  that  he  did  not  ob- 
tain the  state's  title," 

It  is  said  again  that  on  demurrer  there  Is 
nothing  in  the  pleadings  to  show  that  the 
purchaser  paid  the  taxes  of  1861  and  1862. 
The  response  to  this  is  that  the  pleadings 
show  that  the  purchaser  got  the  tax  deed,  and 
that  the  presumption  of  law,  available  on 
dranurrer,  is  that  he  could-  not  have  gotten  it 
without  having  paid  to  the  probate  clerk  the 
taxes  which  the  law  made  it  the  duty  of  the 
clei^  to  collect;  the  presumption  beii^  that 
the  clerk  did  his  duty.  It  is  said  again  that, 
if  it  was  a  condltioa  preced^t  that  the  tax 
purchaser  should  pay  the  taxes  accruing  on 
the  land  during  the  said  two  years  (1861 
and  18^,  such  condition  precedent  required 
him  to  pay  only  the  lawful  taxes,  and  not  the 
unlawful  taxes ;  that  that  which  required  the 
performance  of  unlawful  acts  could  not  Itself 
hare  been  "really  the  law" — as  counsel 
phrases  It,  '*the  actual  law" ;  and  that  since, 
as  a  result  of  the  war  between  the  states, 
these  taxes  were  illegal  and  the  act  Imposing 
them  illegal,  therefore  the  court  should  bold 
that,  although  article  43,  c.  3,  Rev.  Code 
1857,  required  the  taxes  of  these  two  years  to 
be  paid,  the  act  must  be  read  as  If  that  part 
was  blank  paper,  and  so  the  purchaser  could 
only  be  held  bound  to  pay  the  lawful  taxes 
imposed  by  the  lawfully  constituted  authori- 
ties. Says  counsel,  piursulng  this  argument: 
"So  true  Is  this  that  Smith  might  have  de- 
clined to  pay  the  war  taxes,  and  have 
allowed  his  land  to  sell  for  the  payment 
thereof,  yet  be  would  not  bare  been  in  de- 
fault, and  under  the  law  no  court  would  have 
beld  him  in  default  because  of  Ills  nonpay- 
ment of  such  unlawful  taxes.  *  *  *  It 
was  not  the  lawful  duty  resting  upon  Smith, 
either  as  tax  purchaser  or  as  citizen,  to  do 
any  act  which  In  the  last  analysis  was  un- 
lawful. It  was  not  his  lawful  duty  to  aid 
in  rebellion  against  the  lawful  government — 
against  the  United  States ;  nor  did  article  43 
of  the  revenue  act  of  the  Revised  Code  of 


18S7  require  him  to  do  so  at  a  condition 
to  the  vesting  of  his  title.  It  only  required 
him  to  do -that  which  was  lawful,  nothing 
else.  It  made  no  difference  if  at  the  time 
he  thought  it  was  lawful  for  falm  to  pay  the 
war  taxes  or  not;  and  the  sole  proposition 
under  consideration,"  says  coimsel,  "is  what 
was  Smith's  lawful  duty  at  the  time?  Noth- 
ing would  have  made  any  single  act  which 
was  in  defiance  of  the  statutes  and  law  of  the 
United  States  valid,  except  the  success  of  the 
Confederacy."  And  counsel  Insists  that  the 
argument  for  appellant  proceeds  upon  the 
erroneous  hypothesis  that  the  acts  in  con- 
troventlon  of  the  laws  and  Constitution  of 
the  United  States  were  void  as  against  that 
government,  but  valid  in  Mississippi.  "This," 
he  says,  "never  can  be  true,  because  the 
Supreme  Court  of  the  United  States  has 
always  held  that  Uisslsslppi  has  never  been 
out  of  tiie  Union." 

We  have  quoted  thte  much  from  counsel's 
brief,  because  the  quotation  presents  the  crux 
of  his  whole  contenti^  Counsel  miscon- 
ceives the  true  view  on  this  subject,  as  stated 
In  Texas  v.  White,  7  Wall.  732,  19  L.  Ed. 
227,  Shattnck  v.  Daniel,  supra,  and  Buck  t. 
Yasser,  47  Miss.  559.  The  court  takes  Judi- 
cial knowledge  of  the  condition  of  the  country 
in  1861,  of  what  the  status— the  actual 
status — of  Mississippi  was  at  the  time.  The 
United  States  Supreme  Court,  and  all  other 
courts  of  the  Union,  Judicially  knew  that  war 
was  flagrant,  and  that  Mississippi  had  a 
de  facto  government,  with  de  facto  officials, 
which  officers  were  bound,  necessarily,  to 
execute  the  mandates  of  the  de  facto  govern- 
ment then  In  power  and  exercising  authority. 
Dewing  V.  Perdicarlee,  06  U.  S.  19S,  24  L. 
Bd.  654.  The  acts  of  the  Legislature  In  aid 
of  the  Confederacy  were,  of  course,  void  In 
law.  No  title  acquired  In  pursuance  of  a  tax 
sale  such  as  this  could,  tbOTOfore,  possibly  be 
valid.  Counsel  admits  the  act  to  be  void  In 
so  far  as  It  Imposes  the  duty  on  the  probate 
clerk  of  collecting  the  taxes  of  the  years 
1861  and  1862;  but  he  denies  that  the  pro- 
bate clerk  was  bound  by  what  he  calls  "the 
actual  law"  to  exact  the  payment  of  these 
tox^  It  may  be  quite  true  that  the  act  of 
the  clerk  In  exacting  the  payment  of  the 
texes  was  in  pursuance  of  an  Illegal  act,  as  a 
matter  of  law,  according  to  the  result  of  the 
dvil  court  But  It  is  none  the  lees  true  that 
at  the  time  he  acted  he  was  the  de  facto 
official  of  a  de  facto  government,  bound  to 
obey  the  authority  of  such  government  at  his 
peril.  It  was  not  part  of  his  duty  to  deter- 
mine at  that  time  whether  these  taxes  were 
I^al  or  Illegal.  All  he  had  to  do  was  to 
obey  the  statutes  of  the  state  as  written, 
and  the  legal  presumption  Is  that  he  did  obey 
what  was  to  him  the  law.  The  Supreme 
Court  of  the  United  States  In  Texas  v.  White 
says:  "The  Legislature  of  Texas,  at  the 
time  of  the  repeal,  constituted  one  of  the 
departments  of  a  state  govemmeut  estab- 
lished In  boatlUty  to  the  Constitution  of  the 
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United  States.  It  caimot  be  regarded,  there* 
ftve.  In  tt»  coortB  of  tbe  United  States,  as  a 
lawful  L^^latore.  or  ita  acta  aa  lawful  acts. 
And  yet  It  la  a  historical  fact  tiiat  tbe.  gor- 
emment  of  Texas,  then  in  fall  control  of 
tbe  atate,  was  ita  only  actual  government; 
and  certainly  U  Texaa  bad  been  a  separate 
state,  and  not  one  of  the  United  States,  the 
new  gOTsrament,  having  displaced  the  regular 
authOTlty  and  baying  wtabUsbed  itself  tai  the 
customary  seats  ot  power  and  In  the  exercise 
of  tile  ordinary  tonctlons  of  admlnlstratlonf 
would  have  been  conatrned  in  the  strictest 
erase  ot  tbe  words  a  de  facto  goremment^ 
and  Its  acts  during  the  time  of  Its  ezlstenea 
as  such  would  be  effectual,  and  in  almost  all 
rei^ects  val^  And  to  arane  extut  this  Is 
troe  of  the  actual  government  of  Teres, 
though  unlawful  and  revolutionary  as  to  the 
United  States.  It  Is  not  necessary  to  attempt 
to  any  extent  deflnlticKis  within  which  the 
acts  of  a  state  govmunent  must  be  treated  as 
valid  or  invalid.  It  may  be  said,  perhaps 
with  soffldent  accuracy,  that  acts  necessary 
to  peace  and  good  order  among  citizens,  sncb, 
fw  example,  aa  acts  sanctioning  and  protect- 
ing marriage  and  tbe  domestic  relations, 
governing  the  course  ot  descents,  regulatttig 
the  conveyance  and  transfer  of  prc^erty,  real 
and  personal,  and  providing  remedies  f(ir 
Injuries  to  persons  and  estates,  and  other 
similar  acts,  which  iroold  he  valid  if  emanat- 
ing from  a  lawful  government,  must  be 
regarded  In  general  as  valid  when  proceeding 
from  an  actnal,  though  unlawful,  government, 
and  tliat  acts  In  furtherance  or  sopport  of 
rebellion  against  the  United  States,  or  in- 
tended to  defeat  the  Just  rights  of  dtlzois, 
and  other  acts  ofllke  nature,  must,  in  genera), 
be  regarded  as  invalid  and  void.  6  Rose's 
Notes  on  U.  B.  Reports,  1071."  We  under- 
stand this  to  be  the  settled  course  of  decision 
on  this  subject  by  the  United  States  Supreme 
Court,  and  it  will  not  do  to  say  that,  because 
the  result  of  the  great  Civil  War  made  the 
act  of  the  Legislature  In  so  far  as  It  required 
-Qie  payment  of  the  taxes  of  the  years  1861 
and  1862  void  as  a  legal  proposition,  the 
court.  In  passing  upon  the  validity  of  the  tax 
title  where  the  tax  purchaser  actually  did  pay 
the  ill^al  taxes  and  the  probate  clerk 
actually  did  exact  them.  Is  to  be  governed  by 
the  fanciful  supposition  that  the  purcbaser 
coming  to  pay  the  taxes  of  1861  and  1862, 
or  the  owner  coming  to  redeem,  would 
tender  jonly  the  legal  taxes,  instead  of  being 
governed  by  what  actually  did  occur  as  to  all 
these  parties. 

But  It  Is  Insisted  again  that  on  this  de- 
murrer there  is  nothing  in  tbe  pleadings  to 
show  that  the  tax  purchaser  did  pay  these 
taxes  or  that  the  probate  cleric  did  exact 
them.  The  legal  presumption  that  the  clerk 
did  his  duty  and  tbe  possession  of  tbe  deed 
by  the  purtdiaser  sufficiently  meet  this  point 
It  is  further  obvious  that  tbe  owner  could 
not  have  redeemed  this  land  unless  be  had 
paid,  as  required  by  the  act,  the  whole 
8980.-<J4 


amount  of  taxes,  legal  and  illegal ;  and  under 
the  authority  of  Adams  v.  Mills,  supra,  this 
would  render  the  tax  sale  YtAi.  This  a^- 
mmt  is  sought  to  be  met  tbe  same  line  of 
thought  above  referred  to,  that  tbe  owner 
was  not  required  to  tmder  any  Illegal  taxes ; 
that  ifl,  taxes  shown  to  he  Illegal  1^  the 
reaidt  of  the  Civil  War.  This  all  comes  back 
to  the  proposition  shove  discussed  and  dis- 
posed of.  The  trouble  with  tbe  a^mmt  ot 
the  counsel  for  appellee  is  that  it  blinks  the 
great  coDtrolIlng  fact,  recognized  In  all  well- 
constdered  cases,  that  tbe  state  was  at  least 
a  de  facto  govemm^l;  at  least  as  to  all 
mattws  "parcel  of  its  dvU  administration" 
wittiin  Its  borders,  and  consequenUy  whether 
this  tax  title  Is  valid  or  void  must  depend 
upon  tbe  facts  as  they  actually  occurred,  and 
not  upon  a  theory  as  to  bow  th^  ought  to 
have  occurred ;  that  Is  to  say,  tbe  actual  1^1 
status  imparted  to  them  by  tbe  result  ot  the 
Civil  War.  We  speak,  ot  course,  of  acts 
like  this  one,  manifestly  In  aid  of  the  Con- 
federaterStates.  We  have  bare  the  act  of  the 
Legislature  requiring  the  payment  of  tbe 
taxes  of  the  years  1861  and  1862.  We  have 
the  actnal  payment  of  these  taxes  by  the  pur- 
ctiasOT  to  the  probate  clerk.  We  have  the 
tax  deed  delivered  in  pursuance  ot  such 
payment  by. the  probate  deik.  Sod)  a  sale 
is  manifestly  void,  and  cannot  possibly  be 
saved  by  any  metaphysical  subtlety  which 
asks  US  to  hold  that  because  the  result  of  the 
Civil  War  made  such  an  act  illegal,  therefore 
tbe  probate  derkatthe  time  should  havedealt 
with  the  act  as  being  illegal,  and  not  have 
collected  these  Illegal  taxes,  and  the  court 
must  not  deal  with  tbe  situation  as  it  was, 
with  Judicial  knowledge  of  the  whole  situa- 
tion, the  attitude  of  the  state  and  its  ofiSclals. 
and  the  real  conduct  of  the  parties  to  tbe 
transaction.  We  are  of  the  opinion,  there- 
fore, in  the  light  of  the  authorities  dted 
in  the  briefs  on  both  sides,  that  the  tax 
deed  set  up  by  the  appellees  is  void. 

The  decree  Is  reversed,  the  demurrra  to  the 
cross-bin  is  sustained,  and  the  cause  re- 
manded. 


BNOCHS  T.  MISSISSIPPI  BANK  & 
TRUST  CO. 
(Supreme  Court  of  HlsslssippL  Dec.  18,  1900.) 

Bqditt  —  JnaisDioTioN  —  Inadcquact  op 
Leoajl  Reuxdt. 
The  note  of  an  applicant  for  insurance 
in  payment  ot  the  first  premium  was  rejected 
by  the  Insorer.  Subsequently  a  written  a^pree- 
ment  was  entered  Into  between  the  applicant 
and  the  agent  of  the  insurer,  whereBy  toe 
note  was  reinstated  aa  a  valid  note.  The  in- 
Bursr  forwarded  the  note  to  the  agent  for 
collection,  who,  as  president  of  a  bank,  bought 
the  note  for  the  bank.  The  directors  of  the 
bank  had  no  knowledge  of  any  equities  agalnat 
the  note  that  misht  arise  by  reason  of  the  agree- 
ment. The  m>plicant  denied  liability  on  the 
note,  on  the  ground  of  the  wrongful  conduct 
of  the  insurer  and  agent  after  the  making  of 
the  agreement.  Held,  that  equity  had  jurisdic- 
tion of  a  suit  by  the  bank  against  the  applicant. 
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agen^  and  humiflr  tat  a  dlaeorery  of  the  oon< 
tenta  of  the  agreeiiieat  and  for  a  decree  for  the 
amount  of  the  note,  ai  the  defendants  had  by 
their  condact  created  uncertain^,  rendering 
a  remedy  at  law  inadequate. 

Appeal  from  Chancery  Court,  Hinda  Coon- 
ty;  R.  B.  Mayes,  Gliancellor. 

Bill  In  chancery  by  the  HlBalsslppl  Bank  & 
TrTiat  Company  egainat  F.  R  Bnocbs  and 
othera  From  a  decree  orermling  a  demurrer 
to  the  bill,  defendant  F.  B.  Bno(^  appeals. 
AfBrmed. 

Green  &  Green,  for  appellant.  Harper  A 
Potter,  for  appellee. 

WHITFIELD,  C.  J.  The  case  made  the 
amended  bill  Is  substantially  this :  That 
Enochs  took  out  a  life  Insurance  policy  In  the 
New  York  Life  Insurance  Company;  that  he 
iiad  at  the  time  a  previous  policy  In  said  com- 
pany; that  the  defendant  Mlms  negotiated 
this  contract  of  insurance,  and  received  a 
premium  note  of  $903  for  the  same,  and  trans- 
mitted the  same  to  the  home  office  df  the  com- 
[tany  at  Xew  York;  that  upon  Its  reception 
it  was  discovered  that  there  was  a  discrep- 
ancy between  the  application  in  this  case  and 
the  previous  application  as  to  the  age  of 
Enochs;  that  thereupon  the  company  sent  the 
policy  to  Mims,  with  Instructloos  not  to  con- 
summate the  contract  until  this  discrepancy 
should  be  explained;  tbat  there  ensued  a  con- 
ference between  Mims  and  Enochs  touching 
this  and  other  matters,  and  tbat  thereupon 
a  written  agreement  was  entered  Into  be- 
tween Mlms,  as  agent  for  the  company,  and 
Enochs,  fixing  and  settling  the  liability  of 
Enochs;  that  this  written  agreement  rein- 
stated the  note  as  a  valid  note  upon  the  execu- 
tion of  the  written  agreement  which  Is  aver- 
red to  be 'file  real  basis  of  the  action;  that 
thereafter  Hhe  note  was  forwarded  from  the 
borne  office  at  New  York  to  Mlms  for  collec- 
tion ;  that  Mlms  was  both  agent  for  the  New 
York  Lite  Insurance  Company  and  the  presi- 
dent of  the  Mississippi  Bank  &  Trust  Com- 
pany; that  Mims  as  president  of  the  bank 
bought  from  himself  as  agent  of  the  Insur- 
anee  company  the  note;  that  the  directors  of 
the  bank  had  no  knowledge  of  any  equities 
against  flie  note  that  might  arise  out  of  the 
contents  of  said  written  agreement;  that  the 
note  was  made  payable  by  Enochs  to  bis  own 
order,  and  indorsed  by  bim  in  blank,  all  this 
being  done,  however,  prior  to  the  written 
agreement;  tbat  the  bank  notified  Enochs  tbat 
It  was  the  owner  of  the  paper  and  demanded 
payment,  whereupon  Bnocbs  denied  all  liabil- 
ity, placing  hlfl  nonllaUUty  upon  the  alleged 
wrongful  condoct  of  the  other  defendants 
subsequent  to  said  written  agre^ent;  tiiat 
Mlms'  acUon  in  buying  the  note  for  the  bank 
as  agmt  of  the  Insurance  company  was  un- 
lawful, be  baring  a  personal  interest  in  the 
commisatons  accruing  from  said  note;  that  a 
dlBCovery  of  the  contents  of  said  written  in- 
atmment  waa  essential  to  the  ends  of  Justice 
and  necessary  In  the  cause,  to  enable  the  com- 


plainant to  fix  the  liability  where  It  waa  placed 
by  the  terms  of  said  written  agreement;  that 
by  virtue  of  these  dealings  between  the  three 
parties,  Enochs  and  Mims,  as  agent  of  the 
Insurance  company,  on  the  one  hand,  and 
president  of  the  bank,  on  the  other,  the  whole 
uncertainty  and  confusion  as  to  where  the 
liabi!ll7  lawfully  belonged  had  been  directly 
created  by  the  said  conduct  of  the  three  de- 
fendants themselves;  and  that  the  remedy, 
if  any,  at  law,  was  thereby  -made  wholly  in- 
adequate. Wherefore  the  bill  prayed  prima- 
rily for  discovery,  and,  upon  discovery,  for  a 
decree  for  the  amount  of  the  note.  The  bill 
was  demurred  to  on  the  ground  of  want  of 
Jurisdiction;  the  insistence  being  that  the 
remedy  was  at  law.  The  court  below  over- 
ruled the  demurrer.  Mlms  and  the  New  York 
Life  Insurance  Company  declined  to  appeal, 
but  Enochs  prosecuted  this  appeal  alone. 

The  argument  chiefly  Insisted  upon  for 
appellant  is  that,  since  the  note  was  not  with- 
in our  antlcommercial  statute,  no  equities 
which  Enochs  had  against  the  note  could  be 
set  up,  and  bence  that  a  discovery,  the  object 
of  which  was  to  disclose  such  equities,  would 
be  Immaterial.  This  view  fails  to  teke  in 
the  full  scope  and  breadth  of  the  case  made 
by  the  bill.  It  is  to  be  observed,  first,  tbat 
this  note  is  still  In  the  hands  of  a  bank  of 
which  Mlms  Is  president ;  that  the  averment 
is,  not  that  the  bank  did  not  know  of  these 
equities,  but  that  the  directors  did  not  know 
that  the  purchase  was  unlawful,  and  the  ques- 
tion as  to  whether  notice  to  Mlms,  the  presi- 
dent, would  be  notice  to  the  bank,  was  left 
open;  and,  finally,  that  the  suit  proceeds  for 
Its  main  basis,  not  upon  the  note  originally 
given,  as  a  piece  of  commercial  paper,  i>ay- 
able  to  bearer,  practically,  bnt  upon  the  lia- 
bility upon  said  note  growing  out  of  a  subse- 
quent written  agreement,  which  was  neces- 
sary to  adjust  the  differences  in  dispute  be- 
tween the  parties  and  reinstate  the  note  as  a 
binding  obligation,  and  that  the  dealing  with 
this  note  had  been  by  Mlms,  agent  both  for 
the  insurance  company  and  the  hank  and  the 
negotiator  of  the  insurance,  with  Bnodia. 
It  Is  easily  conceivable  upon  this  stete  of 
case  tbat  Enochs  might  prevail  in  a  suit 
at  law,  and  that  the  life  insurance  company 
might  prevail  in  a  second  suit  at  law.  Learn- 
ed counsel  for  api^lant  frankly  admlte  that 
"the  argument  for  appellee  might  bare  been 
sound  under  a  different  state  of  case,  but 
not  where  the  discovery  sought  is  irrelevant 
and  immatei^l";  that  is  to  say,  counsel  ad- 
mits that  the  argument  that  botii  Enochs  and 
the  New  York  Life  Insurance  Company  might 
successfully  defeat  actions  at  law  might  be 
a  sound  argument  but  for  the  fact  that  the 
one  piece  of  paper,  the  note,  looked  at  by 
Itself,  is  practically  payable  to  bearer,  and 
therefore  would  ordinarily  cot  off  equities. 
But  this  rlaw  takes  In  only  half  of  the  case 
made  by  the  bill.  Looking  at  the  whole  case, 
as  we  have  stated  It,  we  think  it  a  case  pecul- 
iarly for  equity  Jurisdictlou,  because  of  the 
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manifest  confoslon  and  uncertainty  wblch 
tile  defendants  themselves  ij  their  conduct 
In  the  matter  have  created,  and  because,  as  a 
corollary  of  this,  of  the  utter  Inadequacy  of 
the  remedy  at  law.  The  case  falls  wltbfn 
the  principles  announced  In  Mississippi  Com- 
press 'Company  t.  Levy,  83  Mlsa  774,  86 
South.  2S1. 

Therefore  the  decree  Is  affirmed,  and  the 
cause  remanded,  with  leave  to  answer  with- 
in 30  days  from  the  filing  of  tbe  mandate  In 
the  court  below. 


ILLINOIS  CENT.  B.  CO.  T.  BROWN. 
(Sapreme  Court  of  MisslBaippi.  Dec.  18,  1905.) 

1.  RAIUtOADS— INJUBT  TO  PXBSON  OH  TBAIN 
— BVIDKHCl. 

In  an  action  agidnst  a  railroad  company 
for  injuries  to  a  tregpasser,  caused  by  being 
compelled  to  jump  from  a  rapidly  moving  train, 
evidence  held  to  sopport  a  verdict  for  plaintiff. 

2.  Appku.  —  Habhlbbs  Ebbob  —  JunaunT 
CoBBBOT  on  Mebtts. 

Where  the  overwhelmioK  prepmderance  of 
the  evidence  sustains  tbe  finding  of  tbe  Jurv, 
and  demonstrates  that  no  other  verdict  could 
reasonably  be  expected,  the  judgment  will  not 
be  reversed  for  minor  errors,  unless  the  dama- 
ges are  grossly  excessive. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §  4034.] 

Appeal  from  Circuit  Court,  Hlnda  County; 
D.  M.  Miller.  Judge. 

Snitt^  Dave  Brown,  by  next  friend.  Louisi- 
ana Brown,  against  the  Illinois  Central  Rail- 
road Company,  for  damages  for  personal  In- 
juries. From  a  judgment  In  favor  of  tbe 
plaintiff,  defendant  appeals.  Afflrmed. 

Dave  Brown,  a  minor  10  years  old,  board- 
ed a  slowly  moving  freight  train  of  appellant 
as  it  was  leaving  Jaclcsou,  Miss.,  going  south. 
In  tbe  town  of  Dnttovllle,  immediately  south 
of  Jackson,  while  tbe  train  was  running  at 
the  rate  of  about  25  miles  an  hour,  a  brake- 
man,  in  the  employ  of  the  company  and  en- 
gaged in  the  company's  business,  approached 
the  plaintiff  and  ordered  him  to  get  ofT. 
Plaintiff  requested  tbe  brakeman  to  let  him 
work  bis  way  to  Gallman,  where  he  was  en- 
gaged in  grading  for  the  company.  This  re- 
quest was  refused,  and  plaintiff  then  offered 
to  pay  his  fare;  but  the  brakeman  refused  to 
receive  it  and  ordered  him  to  jump  off. 
Plaintiff  'then  asked  to  be  allowed  to  stay  on 
the  train  until  It  slowed  up,  stating  that  he 
was  afraid  to  jump  off  while  it  was  going 
so  fast;  but  the  brakeman  refused  to  allow 
bim  to  do  so,  and  threw  his  right  band  be- 
hind him  as  if  to  draw  a  pistol.  Plaintiff, 
seeing  the  butt  of  a  pistol  in  the  brakeman's 
pocket,  became  alarmed  for  his  life,  and  ran 
down  the  side  of  the  car,  and  steadied  him- 
self, and  jumped  off,  and  was  thrown  heels 
over  head  several  times  before  be  stopped 
rolling.  His  right  was  hurled  under  tbe 
car  and  cmshi^d,  so  that  it  bad  to  be  amputat- 
ed. The  declaration  charged  that  such  ac- 
tipn  on  the  part  of  tbe  defendant  constituted 


a  wanton  and  willful  wrong,  and  that  de- 
fendant waa  guilty  of  grras  n^Ugence  in 
compelling  plaintiff,  throngb  fear  of  fai>  life, 
to  jump  from  the  rapidly  moving  train  and 
thus  become  maimed.  Upon  the  trial  the 
jury  rendered  a  verdict  In  favor  of  tbe  plain- 
tiff. 

Mayes  &  Ixmgstreet;  for  appellant  Wells 
&  Wella,  Alexander  &  Alexander,  and  Gea 
B.  Power,  for  appellee. 

TRTTLT.  J.  We  deem  It  nnneceasary  to 
rater  upon  any  critical  examination  of  tbe 
errors  alleged  to  exist  In  the  InstmctUniB 
granted  tbe  appellee.  The  record  as  here 
presented  discloses  a  case  plainly  entitling  the 
appellee  to  a  recovery.  His  own  story  of  tlie 
occorrence^  stroQgly  ctHToborated  by  disin- 
terested witnesses,  stands  without  substan- 
tial contradiction.  The  employes  for  tbe  ap- 
pellant merely  deny  all  knowledge  of  the 
affair  or  aver  that  tbey  were  not  tbe  individ- 
uals causing  the  injury.  Under  tbls  state 
of  case,  where  the  overwhelming  preponder- 
ance of  tbe  evidence  sustains  tbe  finding  of 
the  jury  and  danonatrstes  tbat  no  otiier  ver- 
dict could  reasonably  be  expected  mion  an- 
other trial,  the  judgment  will  not  be  reversed, 
even  conceding  the  existence  of  minor  errors, 
unless  the  damages  awarded  be  grossly  ex- 
cessive. In  the  Instant  caae  there  Is  not, 
and  could  not  be,  any  contentlcm  that  the  sum 
awarded  tbls  appellee  affords  more  than  a 
meager  emnpoisatton  for  the  permanent  In- 
jury Inflicted. 

Affirmed. 


OUNNINOHAM  v.  STATIIL 
(Supreme  Coart  of  Mlssisstppi.  Dee.  18, 190S.) 

1.  CaxMiNAL  Law— Invasion  or  Psovincb  of 

J  UBT— I  MSTBUCTIONS. 

Where  the  theory  of  acciuwd  was  that  he 
did  not  shoot  at  prosecotor,  but  merely  fired 
his  gun  to  urevent  the  commission  of  an  as- 
sault, an  instruction  that  an  unwarranted 
attAix  on  defendant  did  not  justify  him  in 
shooting  at  prosecutor  with  a  deadly  weapon 
was  erroneous,  aa  assuming  the  pivotal  pmnt 
of  the  defense. 

2.  Homicide— Assault  with  Intbmt  to  Kill 
— Eleubnts. 

Where,  at  tbe  time  accused  fired  his  gun, 
prosecutor,  armed  with  a  stick,  was  chasing 
accused  with  intent  to  beat  him,  in  order  to 
sustain  a  conviction  of  an  assault  with  intent 
to  kill  and  murder,  the  state  must  show  tbat 
the  gun  was  fired  with  intent  to  kill  and  with 
malice  afimtbought 

Appeal  from  Circuit  Court,  Lee  County; 
J.  Q.  Robins,  Special  Judge. 

Douglas  Ounnlngbam  was  convicted  of  an 
assault  wltb  Intent  to  kill  and  murder,  and 

he  appeals.  Reversed. 

Tbe  record  discloses  tbe  following  facts 
In  substance:  John  Hoyle,  armed  with  a 
stick,  was  pursuing  tbe  appellant  with  tbe 
Intention  of  giving  bim  a  thrashing.  After 
running  some  distance,  appellant,  who  bad 
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a  shotgun  In  his  hand,  tnrned  and  drov 
It  on  his  antagonist,  who  jumped  behind  a 
wagon  loaded  with  cotton,  when  appellant 
fired  two  shots.  Appellant  then  tarned  and 
fled.  The  trial  court  gave  the  following 
instruction  for  the  state:  "No.  1.  The  court 
charges  the  Jury  that  force  may  be  used 
to  redst  force  proportionate  to  tiie  attack 
made,  and  although  the  Jury  may  believe, 
from  the  evidence,  that  Hdyle  made  an  un- 
warranted attack  upon  defendant  with  a 
stick,  yet  this  did  not  of  itself  Justify  de* 
fendant  In  shooting  at  Hoyle  with  a  gun  or 
deadly  weapon,  unless  the  Jury  believe  from 
the  evidence,  or  have  a  reasonable  doubt 
thereof,  that  the  stick  In  Hoyltft  hands  waa 
a  deadly  weapon." 

Anderson  is  Long,  for  appellant  J.  N. 
Ilowers,  Asst  Atty.  Gen.,  for  the  State; 

TRULY,  J.  Thft  first  instruction  granted 
the  state  is  fatally  erroneous.  It  assumes 
as  true  and  proven  against  tb»  defendant 
tiie  pivotal  point  of  his  d^ense.  to  wit,  tliat 
he  had  shot  "at  Hoyle  with  a  gun  or  deadly 
weapon."  The  theory  of  defense  relied  on 
by  the  d^skdant  was  that  he  did  not  at  any 
time  shoot  "at  Hoyle,"  but  simply  fired  his 
gun  in  an  effort  to  prevent  the  commission 
of  an  aasault  and  battery,  which  Hoyle  him- 
self confesses  he  was  at  the  time  endeavor^ 
Ing  to  commit  vs>on  the  defendant 

Again,  the  instruction  is  in  dOirect  conflict 
with  the  third  Instruction  granted  the  ap- 
pellant, which  correctly  charged  the  Jury, 
If  th^  had  a  reasonable  doubt  as  to  wheth- 
er the  defendant  "flred  the  gun  at  Hoyle, 
or  flred  it  away  from  him  to  scare  him  and 
prevent  liim  from  catching  and  beating 
him,"  that  ttiey  should  fbea  acquit  The 
undisputed  facts  of  this  record  are  that 
the  time  the  gun  was  flred  the  first  Ume, 
Hoyle,  the  prosecuting  witness,  armed  with 
a  stick,  was  chasing  appellant  with  Intent 
to  beat  or  thrash  him.  Under  this  state  of 
case,  In  order  to  sustain  a  conviction  of  the 
felony  charged  In  the  indictment  it  was 
Incumbent  on  the  state  to  prove,  not  only 
that  the  gun  was  flred  with  Intent  to  kill 
Boyle,  but  that  It  was  so  flred  with  malice 
aforethought  and  the  Instructions  should  be 
framed  accordingly. 

Reversed  and  remanded. 


CITT  OF  ORLANDO  v.  ORLANDO  WATER 
&  LIGHT  CO.  et  al. 

(Supreme  Court  of  Florida,  DivisioD  A^ 
Nov.  7.  1905.   On  Rehearing,  Dec.  5, 
UOS.) 

1.  Municipal  Cobpobations— Extensiok  or 
Limits— Filing  Objections. 
Under  sectioo  722  of  the  Revised  Statutes 
of  1892,  providing  for  the  extension  of  the  terri- 
torial limits  of  incorpin-ated  cities  or  towns, 
the  flline  of  objectlonH  as  contemplated  by  the 
act  within  30  days  with  the  clerk  of  the  circuit 
court  who  is  the  custodian  of  the  records  of 
sudi  court  Is  proper;  and  such  filing  will  stay 


(Fin. 

action  by  the  city  until  the  farther  order  of  the 
court.  The  failure  to  presoit  such  objections  to 
the  judge  and  to  procure  the  statutory  order 
thereon  will  not  authorize  the  to  proceed 
after  the  objections  are  properly  filed  with  the 
clerk  within  the  time  required  by  the  statute, 
at  least  wtiere  no  laches  on  tlie  part  of  the  ob- 
jectors are  shown. 

2.  Saub— SumoisNOT  or  Objections. 

Where  the  objections  to  the  extension  of 
the  territorial  limits  of  a  city,  filed  under  sec- 
tion 722  of  the  Revised  Statutes  of  1892.  sre 
that  the  district  proposed  ta  be  annexed  Is 
sparsely  settied,  mth  less  than  10  registered 
voters,  and  is  remotely  situated  from  the  thickly 
settled  portions  of  the  city  that  it  would  receive 
no  advantages  of  lights  and  police  notection; 
that  It  would  be  In  no  war  benefited  oy  annexa- 
tion, but  would  be  burdened  witii  additional 
taxes  without  bentfit  therefrom ;  and  that  the 
residmts  in  said  district  prefer  to  remain  in 
the  country — and  where  all  parties  were  hraxd 
on  the  merits,  no  exception  being  taken  to 
the  character  of  tiie  objections,  and  when  It 
does  not  api>ear  that  the  circuit  court  abased  the 
discretion  vested  in  It  by  the  statute  In  sostaln- 
ing  the  objections  to  annexation  as  filed,  the 
ruling  of  the  court  sustaining  the  suffideucy 
of  the  objections  on  a  motion  for  new  trial  will 
not  be  disturbed. 

3.  Appeal— Ravjxw—DiscBETroH  op  Court. 

Where  there  is  evidence  to  support  an  order 
of  the  circuit  court  under  section  722  of  the 
Revised  Statutes  of  1892,  that  objections  to  an- 
nexation of  t«Titory  to  a  city  be  sustained  and 
that  such  territory  be  not  annexed,  the  ordw 
will  not  be  disturtied  here. 

On  Rehearing. 

4.  Municipal  Oobpobations — Extensioh  op 
Limits — Statutes — Comstbuction. 

The  word  "whereupon,"  when  used  In  a 
statute,  does  not  necessarily  mean  "immediate- 
ly." The  word  "thereupon'^  may  mean  "imme- 
diately," bat  its  effect  may  be  limited  by  other 
terms  of  the  statute. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Orange  County; 
MliuHr  S.  Jones,  Judge. 

Petition  by  the  Orlando  Water  &  Light 
Company  and  others  against  the  city  of  Or- 
lando to  set  aside  a  proceeding  for  the  ex- 
tension of  the  dty  limits.  Judgment  for 
petitioners,  and  defendant  brings  error.  Af- 
firmed. 

Lonls  0.  Uaasey,  for  {dalnttfT  In  error. 
Beggs  &  Palmer,  for  defendants  in  enror. 

WHITFIBLD,  J.  .  On  December  81,  1904, 
a  petition  was  filed  in  the  circuit  court  for 
Orange  county  1^  the  defendants  In  error, 
under  the  prorlslons  of  section  T22  of  the 
Revised  Statutes  of  1882,  In  which  it  is  alleg- 
ed that  by  an  ordinance  adopted  December 
1,  1904,  and  approved  hj  the  mayor  Decem- 
ber 2.  1904.  'the  city  council  of  the  dty  of 
Orlando  does  hereby  declue  Its  intentlcm  to 
annex  at  the  expiration  of  thirty  days  from 
the  approval  of  this  ordinance  a  tract  of 
land  adjoining  the  said  city  on  the  nortb," 
describing  It;  that  petitioners  object  to  such 
annexation,  briefly  stated,  because  the  dis- 
trict proposed  to  be  annexed  la  so  remotely 
situated  from  the  tMckly  settled  portions 
of  the  city  of  Orlando  that  It  would  receive 
no  advantages  of  lights  and  police  protection, 
because  it  would  be  in  no  way  benefited. 
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trat  would  be  burdened  wttb  additional  taxes 
wltbont  benefit  therefrom,  and  becanae  said 
district  is  Bparaely  settled,  wltb  less  than  ten 
registered  TOters,  and  petitioners  prefer  to 
live  in  the  country,  and  would  receive  no 
pleasure  or  prdlt  by^  being  taken  Into  the 

Clt7. 

The  transcript  recites  that  "on  the  19th 
day  of  January,  1905,  the  coort,  due  notice 
being  glTen  of  the  hearing"  issued  an  order 
<m  the  petition  for  a  notice  to  be  Issued  by 
Hie  clerk,  to  be  served  on  tile  mayor,  fixing 
February  13,  1905,  for  tba  hearing  on  aald 
application.  The  notice  was  issued  by  the 
clerk  and  was  swred  on  the  mayor  of  the 
dly  of  Orlando,  who  filed  an  answer  In 
which  it  Is  contended  that  the  court  should 
not  proceed  with  said  petition  because  the 
ordinance  above  referred  to  was  passed  De- 
conber  1,  1904,  and  approved  by  the  mayor 
December  2,  1904,  and  that  consequently  the 
last  day  for  filing  objections  by  way  of  pre- 
senting a  petition  and  obtaining  an  tnrder 
staying  the  proceedings  tiberein  was  January 
2,  190S;  that  the  paper  filed  aa  a  petition 
bereln  was  filed  In  the  cleric's  office  of  the 
court  on  Decwiber  81, 1904,  but  was  not  pre- 
sented to  the  circuit  Judge  until  January  18, 
1905;  that,  said  city  having  no  notice  of  said 
application  at  the  time  and  no  ordor  re- 
straining It  having  been  Issned,  the  city 
council  of  said  city  on  January  8,  1906,  pass- 
ed, and  on  January  4,  1905,  the  mayor  ap- 
proved, an  ordinance  annexing  said  district 
to  the       of  Orlando. 

To  this  answer  the  petitioaez*  demurred 
on  tiie  ground  that  the  answer  does  not  al- 
1^  that  a  petition  was  not  filed  In  the  cir- 
cuit court  within  80  days  after  the  approval 
of  the  (ttdlnance  as  required  I7  law.  The 
demuirer  was  sustained,  and  a  hearing  was 
had  before  the  circuit  Judge,  who  made  the 
following  wder:  '*npon  a  hearing  of  said 
petition  or  application,  and  after  hearing  the 
evidence,  It  Is  hereby  ordered,  adjudged, 
and  decreed  that  the  said  objections  In  said 
application  or  petition  shall  be  sustained, 
and  tiiat  tiie  said  tract  shall  not  be  annexed 
ta  the  dty  of  Orlando.  Done,  ordered,  and 
decreed  in  open  court,  this  the  14th  day  of 
Febmary,  A.  D.  1905.  Minor  S.  Jones, 
Judge." 

A  motion  for  a  new  trial  was  ovwruled, 
to  which  an  exception  was  taken.  A  writ 
of  error  was  taken  to  this  court,  and  errors 
are  assigned  on  the  snstaining  of  the  demur- 
rer to  the  answer,  the  denying  of  the  motion 
for  a  new  trial,  and  the  entering  of  the  or- 
der denying  annexation. 

Under  the  first  assignment  of  error  ft  Is 
ecmtended  that  it  was  error  to  consider  the 
petition  which  was  filed  with  the  clerk  of 
the  circuit  court  within  80  days  from  the 
approval  of  the  ordinance,  and  upon  which 
no  action  was  taken  by  the  court  within 
saUl  80  days, -for  the  reasons.  It  is  claimed, 
that  the  statute  requires  tiie  objections  to 
annexation  to  be  presented  to  the  court  with- 


in the  30  days,  so  that  the  statutory  rader 
may  be  made  thereon  to  stay  furthor  action 
by  the  dly. 

The  statute  under  which  tiie  proceedi^ 
was  taken  (section  722,  Bev.  St  18^  Is  as 
follows: 

"See.  722.  Extraslon  of  Territorial  Limits. 
If  any  Incorporated  city  or  town  shall  de- 
sire to  change  Its  territorial  limlte  by  the 
annexation  of  any  unincorporated  tract  of 
land  Hflug  contiguous  thereto  and  within  the 
same  county,  it  shall  be  lawful  so  to  do  in 
the  following  manner:  If  such  tract  con- 
tains less  than  ten  registered  voters,  the 
council  of  said  city  or  town  shall,  ordi- 
nance duly  passed  and  approved  as  provided 
by  law,  declare  its  Intention  to  annex  such 
tract  of  land  to  said  dty  or  town  at  the  ex- 
piration of  thirty  days  from  the  approval 
of  said  ordinance,  which  said  ordinance  shall 
thereupon  be  published  ofice  a  we^  fbr  four 
consecutive  weeks  In  some  newspaper  pub- 
lished In  audi  dty  or  town;  or  If  no  news- 
I>aper  Is  published  In  said  dty  or  town,  thai 
at  least  three  printed  copies  of  said  ordi- 
nance shall  be  posted  for  four  consecutive 
vreeks  at  some  conspicuous  place  in  said 
dty  (ff  town,  and  tiiree  copies  In  like  man- 
ner  in  the  district  to  be  annexed.  If  at  any 
time  before  the  expiration  of  tiie  thirty  days, 
any  ten  registered  voters  of  said  d^  or 
town,  or  any  two  owners  of  real  estete  In 
the  distrid  so  proposed  to  be  annexed,  shall 
object  to  such  annexatton,  they  may  apply 
by  petition  to  the  drcult  court  in  and  for 
the  county  In  which  said  dty  or  town  la 
situated,  setting  forth  in  said  petition  tile 
proposed  proceedings  of  the  said  dty  or  town, 
and  the  grounds  of  their  objections  thereto; 
whereupon  the  said  circuit  court  shall  order 
notice  of  said  aK>1ication  to  be  served  upon 
the  mayor  of  said  dty  or  town,  and  appoint 
a  day  for  the  hearing  of  said  application; 
and  all  further  action  In  the  premises  by 
the  said  city  or  town  shall  thereupon  be 
stayed  until  the  further  order  of  the  said 
court  If,  upon  the  hearing  of  the  said  ap- 
plication, the  aald  court  shall  sustain  the  said 
objections,  the  said  tract  of  land  shall  not 
be  annexed;  otherwise  the  said  application 
shall  be  dismissed  and  the  said  trad  of  land 
shall  be  annexed  to  the  said  dty  or  town. 
Such  petition  may  be  heard  and  determined 
by  said  court  either  In  term  time  or  In  vaca- 
tion, and  guesUona  of  fact  may  be  determin- 
ed by  such  court  without  a  Jury,  but  each 
party  may  demand  a  Jury  if  they  so  desire. 
If  no  objection  Is  filed  as  aforesaid  within 
the  said  thir^  days,  the  said  dty  or  town 
may  proceed  by  ordinance  to  annex  the  said 
tract  of  land  and  to  redefine  the  boundary 
lines  of  the  said  dty  or  town  so  as  to  In- 
dude  therdn  the  said  trad  of  land.  If  the 
tract  of  land  so  proposed  to  be  annexed  con- 
tains ten  or  more  registered  voters,  the -or- 
dinance proposing  to  annex  said  tract  of 
land  shall  be  submitted  to  a  separate  vote 
ot  the  registered  voters  of  the  said  ettj  or 


Digitized  by 


684 


88  80UTHBBN  BBPOBTBR. 


town,  and  of  aald  tract  ttf  land.  Such  elec- 
Hon  shall  be  called  and  conducted,  and  the 
expense  tbereof  paid  hf  the  corporate  an- 
tliorltlea  of  said  city  or  town;  and  the  said 
tract  of  land  shall  not  be  annexed  unless 
snch  annexation  is  approved  by  a  majority 
of  two-thirds  of  the  roistered  Totm  actual- 
ly voting  at  snch  election  in  said  district 
and  in  said  dty  or  town." 

Under  ttils  statute  the  filing  of  the  objec- 
tions within  the  80  days  with  the  eletk, 
who  is  the  custodian  of  the  records  of  the 
circuit  court,  was  proper,  and  action  in  the 
premises  by  the  dty  was  thereupon  stayed 
nntl]  the  farther  order  of  the  court  The 
statute  provides  that,  "If  no  objection  Is 
filed  as  afdresald  vlttOa  the  said  thirty 
days,  the  said  dty  or  town  may  proceed  by 
ordinance  to  annex  the  said  tract  of  land." 
The  expression  "as  aforesaid"  has  reference 
to  the  character  of  the  paper  filed.  The 
failure  to  prea«it  the  petition  to  the  Judge 
of  the  circuit  court  and  to  procure  the  statu- 
tory order  thereon  did  not  authorize  the  city 
to  proceed  after  the  objections  were  prop- 
erly filed  with  the  derk  within  the  time 
required  by  the  statute,  at  least  where  no 
laches  on  the  part  of  the  petitioners  are 
shown. 

It  Is  urged  under  the  second  assignment 
of  error  that  the  objections  laid  In  ttie  pe- 
tition are  not  su^clent  to  prevent  annexa- 
tion, that  the  evidence  does  not  support  the 
allegations  of  the  petition,  and  that  the  evi* 
dence  is  inaufflclent  to  prevent  annexation. 

The  allegations  of  the  petition  in  effect 
are  that  the  district  proposed  to  be  annexed 
is  sparsely  settled,  with  less  than  ten  regis- 
tered voters,  and  la  remotely  situated  from 
the  thickly  settled  portions  of  the  city ;  that 
it  would  receive  no  advantages  of  lights 
and  police  protection,  it  would  be  In  no 
way  benefited  by  annexation,  but  would  be 
burdened  with  additional  taxes  without  bene- 
fit therefrom ;  and  that  the  residents  In 
said  district  prefer  te  remain  In  the  country. 
No  point  was  made  against  this  petition  by 
the  city,  and  all  parties  were  given  an  op- 
portunity to  be  heard  at  the  trial  of  the 
merits  of  the  cause,  and  It  does  not  appear 
that  the  circuit  court  abused  the  discretion 
vested  in  It  by  the  above  statute  In  bub- 
talnlng  the  objectlona  to  annexation  as  they 
are  stated  In  the  i>etltlon  when  they  were 
questioned  In  a  motion  for  new  trial.  There 
Is  evidence  to  support  the  order  of  the  court 
that  the  objections  In  tbe  petition  be  sus- 
tained and  that  said  tract  of  land  shall  not 
be  annexed  to  the  city  of  Orlando,  and  the 
order  will  not  be  disturbed  here. 

The  order  Is  affirmed,  at  the  cost  of  the 
plaintiff  in  error. 

8HACELEF0RD,  a  J.,  and  OOOKRELL. 
J.,  .concur. 

TAYLOR*  HOC^B,  and  FAREHILI^  JJ., 
concur  in  tlie  <^inion. 


On  Rehearing. 

PER  OURIAM.  In  a  petition  for  rehear- 
ing counsel  for  the  plaintiff  In  error  suggest 
that  the  "court  has  overlooked  the  force  and 
dtect  of  that  part  of  section  722  of  the 
Revised  Statutes  of  Florida  which  enacts: 
'Whereupon  the  said  circuit  court  shall  or- 
der notice  of  said  application  to  be  served 
upon  the  mayor  of  said  city  or  town  and 
appoint  a  day  for  the  hearing  of  said  ap- 
plication, and  all  further  action  In  the  prem- 
ises by  the  said  city  or  town  shall  thereupon 
be  stayed  until  the  further  order  of  the  said 
court' " 

The  point  was  not  overlooked  by  the  court. 
The  word  "whereupon,"  as  used  In  the 
b^lnnlng  of  the  above  quotation,  does 
not  mean  immediately.  Burslem  v.  Atten- 
borough,  L.  R.  8  C.  P.  Cas.  122;  12  Ency- 
clopaedia of  the  t^ws.  of  England ;  SO  Am. 
&  Eng.  Bncy.  Law,  515.  The  word  "there- 
upon" In  the  same  quotetion  refers  to  time : 
but,  as  steted  in  the  opinion.  In  view  of  the 
provision  of  the  statute  that,  "If  no  objec- 
tion is  filed  as  aforesaid  within  the  said 
thirty  days,  the  said  dty  or  town  may  pro- 
ceed by  ordinance  to  annex  the  said  tract 
of  land,"  the  mere  failure  to  procure  the 
statutory  order  did  not  confer  authority 
upon  the  city  to  proceed  after  obJectiooB 
were  properly  filed  under  the  statute. 

A  rehearing  is  denied. 


AKIN  et  al.  v.  MORGAN  et  al. 

(Supreme  Court  of  Florida.  Oct.  24,  1905.  On 
Rehearing,  Nov.  28,  1905.) 

1.  Appeal — ^DisiussAi. — Reznstateicekt. 

Motions  to  reinstate  appeals  and  writs  of 
error  that  have  been  dlsmfsaed  by  the  court 
when  the  cases  were  reached  in  resrnlar  order 
for  final  dispoBition  after  submission  on  the 
merits  are  doc  considered  with  favor,  where  the 
dismissals  were  because  of  acme  neglect  of 
counsel,  unless  such  neglect  Is  shown  to  have 
been  caused  by  something  beyond  the  control  of 
counsel. 

2.  Bamb — Thanscbipt  of  Regobd. 

It  is  the  duty  of  counsel  for  appellants  or 
plaintiffs  in  error  to  see  that  the  tranacripts  of 
the  proceedings  in  the  court  below  are  pr(^>erly 
made  up  and  correctly  certified  by  the  derk  of 
the  trial  court  before  being  filed  here. 
8.  SAVa— DlBHIBSAZ^RKIirBTATBHERT 

When  a  canse  is  submitted  to  this  court 
upon  its  merits,  and  the  canse  remains  upon  the 
doclcet  until  it  is  reached  by  the  court  in  regular 
order  for  final  decision  npou  its  merits,  the 
parties  have  had  their  day  In  court ;  and  If  upon 
consideration  of  the  case  It  Is  dismissed  for 
some  fatal  defect  due  to  oversight  or  neglect 
of  counsel,  where  such  oversight  or  neglect  was 
not  beyond  the  control  of  counsel,  the  cause  will 
not  be  reinstated. 

4.  Save — Inadvebtsnce  of  Attobhet. 

When  a  cause  is  regularly  submitted  on  Its 
merits,  and,  upon  being  talcen  up  by  the  court 
in  regular  order  for  final  disposition,  the  writ 
of  error  in  the  cause  la  dismissed  for  a  fatal  de- 
fect in  the  clerk's  certificate  to  the  transcript 
of  the  record,  the  cause  will  not  be  reioatated, 
where  the  attorney  (or  the  plaintiff  in  error 
shows  that  It  was  through  his  oversight  or  Inad- 
vertence, and  that  of  his  stenographs,  that  th* 
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fatally  defective  oerdflcate  wu  attached  to  th» 
transcript,  and  SQch  oversigiit  or  iDadvertence 
18  not  ahowB  to  liava  been  b^ond  th«  control 
of  conDsei. 

(SrllabuB  by  the  Court) 

In  Bane.  Error  to  Circuit  Court,  Hamil- 
ton County ;  B.  H.  Palmer,  Judge. 

Action  between  J.  S.  Akin  and  others  and 
Sarah  Morgan  and  otherB.  From  the  Judg- 
ment,  Akin  and  others  bring  error.  Dismissed. 

Roberson  &  Small,  for  plftintlfCi  in  error. 
Z>.  B.  Johnson  and  B.  B.  JobnacMi,  for  de- 
fbndanti  In  mac. 

PEE  CURIAM.  The  certificate  of  the 
clerk  to  the  record  of  this  case  is  defective, 
in  ibat  It  falls  to  set  forth  that  it  contains 
a  tme  and  cwrect  "o^y**  of  all  the  pqwrs 
and  proceedings  in  said  cause,  etc.  The'lden- 
tical  defect  has  ham  fireqnently  held  fatal 
this  court  First  National  Bank  .of  Foi* 
sacola  T.  Oxford  Lake  Line  (Fla.)  84  South. 
893;  Bnmham  t.  Driggera.  4A  Fla.  168,  S2 
South.  79& 

Writ  of  MTor  dismissed.  All  the  Justices 
omcnr. 

On  Rehearing. 

This  cause  was  submitted  to  the  court 
upon  briefs  by  counsel  for  the  respective 
parties,  and  vrhen  It  was  taken  up  by  the 
court  In  its  regular  order  for  final  disposi- 
tion upon  Its  merits  the  certificate  of  the 
clerk  to  the  transcript  of  the  record  was 
found  to  be  fatally  defective,  in  that  It  certi- 
fied that  the  transcript  contains  "a  true  and 
correct  recital  of  all  the  papers  and  proceed- 
ings in  said  cause,*'  without  stating  that  it 
contains  correct  copies  of  such  papers  and 
proceedings.  The  writ  of  error  was  therefore 
dismissed.  First  National  Bank  of  Pensaco- 
la  T.  Oxford  Lake  Line,  45  Fla.  — ,  &4  South. 
893;  Bumbam  v.  Driggers,  44  Fla.  168,  32 
South.  706;  Orange  County  High  School  v. 
Sanford,  17  Fla.  120.  See,  also.  Caulk, 
Adm'r  T.  Fox.  13  Fla.  147 ;  Zlnn,  Aldrlch  & 
Co.  V.  Dzlalynakl,  14  Fla.  43;  Rabon  v.  State. 
7  Fla.  9. 

A  motion  to  vacate  the  order  dismissing 
the  writ  of  error,  to  reinstate  the  cause,  and 
to  permit  the  plalntlfFs  In  error  to  correct,  or 
cause  to  be  corrected,  the  certificate  of  the 
clerk.  Is  made  upon  the  ground  that  the  omis- 
sion from  the  certificate  of  the  clerk  was  an 
Inadvertence  and  accident  The  affidavits 
presented  In  support  of  the  motion  state  that 
counsel  for  the  plaintiffs  in  error  prepared 
the  transcript  of  the  record  In  the  case  and 
dictated  to  his  stenographer  a  proper  certifi- 
cate; that  the  omissions  from  the  certifi- 
cate were  caused  through  Inadvertence  of  the 
stenographer  In  transcribing  the  notes ;  that 
counsel  »amined  the  transcript  and  certifi- 
cate after  the  same  had  been  finished  by  his 
stenc^apber.  but  the  omission  from  the  cer- 
tificate was  by  some  oversight  or  Inadvert- 
ence orerlooked;  that  the  clerk  of  the  cir- 


cuit court,  after  verifying  the  transcript, 
signed  said  certificate,  not  noticing  said 
omission. 

'No  application  was  made  for  leave  to  cor- 
rect the  defect  in  the  clerk's  certificate  be- 
fore the  writ  of  error  was  dismissed  on  final 
bearing  because  of  such  defect 

Motions  to  reinstate  appeals  and  writs  of 
error  that  have  been  dismissed  by  the  court, 
when  the  cases  were  reached  in  regular  order 
for  final  disposition  after  they  had  been  regu- 
larly submitted  on  the  merits,  are  not  con- 
sidered with  favor  where  the  dismissals  were 
because  of  some  n^lect  of  the  parties  or 
their  counsel,  unless  such  neglect  is  shown  to 
have  been  caused  by  something  beyond  the 
control  of  the  parties  or  their  counsel. 

It  is  the  duty  of  counsel  for  appellants  or 
plaintiffs  in  error  to  see  that  the  transcripts 
of  the  proceedings  In  the  court  below  are 
properly  made  up  and  correctly  certified  by 
the  clerk  of  the  trial  court  before  t>elng 
filed  here.  See  Orman  v.  Barnard,  S  Fla. 
628 ;  Brldger  v.  Thrasher,  22  Fla.  888 ;  Lovett 
V.  State,  29  Fin.  384,  11  South.  176,  16  L.  R 
A.  313 ;  Florida  Land  Rock  Pbosphate  Co.  v. 
Andersim,  SO  Fla.  — ,  39  South.  392. 

When  a  cause  is  submitted  to  this  court 
upon  the  merits,  and  the  cause  remains  upon 
the  docket  until  it  is  reached  by  the  court 
in  regular  order  for  final  decision  upon  its 
merits,  the  parties  have  had  their  day  In 
coiu-t ;  and  If  up<Hi  consideration  of  the  case 
It  is  dismissed  for  some  oversight  or  neglect 
of  counsel,  where  such  oversight  or  neglect 
was  not  beyond  the  control  of  counsel,  the 
cause  win  not  be  reinstated.  To  reinstate 
the  cause  would  in  effect  give  to  the  parties 
two  opportunities  to  properly  present  their 
case  for  consideration  by  the  court,  to  the 
detriment  of  other  litigants  whose  cases  are 
awaiting  consideration.  In  this  case  the  at- 
torney for  the  plaintiffs  in  error  shows  that 
it  was  through  his  oversight  or  inadvertence, 
and  that  of  his  stenographer,  that  the  fatally 
defective  certificate  was  attached  to  the 
transcript  Such  oversight  or  inadvertence 
Is  not  shown  to  have  been  beyond  the  con- 
trol of  counsel.  To  reinstate  the  case  for 
another  consideration  on  the  showing  hae 
made  would  postpone  the  consideration  of 
other  cases  on  the  docket  and  would  in  ef- 
fect give  a  second  hearing  of  this  case  be- 
cause of  the  unexcused  oversight  of  counsel 
In  supervising  the  preparation  and  filing  of 
the  transcript  of  the  record  in  this  court 

It  has  been  the  universal  practice  of  this 
court  to  deny  applications  to  reinstate  cases 
that  have  been  dismissed  by  the  court  for 
some  fatal  defect  in  the  cl^k's  certificate  to 
the  transcript  of  the  record,  due  to  oversight 
or  n^lect  of  counsel  In  matters  within  their 
control,  when  such  dismissals  were  by  the 
court  of  its  own  motion  in  considering  the 
cases,  when  taken  up  In  regular  order  for 
final  determination  on  the  merits. 

The  motion  is  denied.   All  concur. 
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PLATT  ft  aL  f.  FLATT. 

(Supreme  Court  of  Florida,  Dlvisian  A.  Nor.  7, 
1906.) 

1.  HOUESTEAD        LlABIXJTT    SOB  PTTBOHASI 

Money. 

While  the  exceptioa  in  the  CoDstitntion 
rendering  a  homestead  liable  for  an  obligation 
contracted  for  the  porebase  of  laid  property 
must  be  etrietly  conatmed,  yet  the  t^m  uaea 
must  not  be  so  conatraed  as  to  reader  it  mean- 
ingless or  nugatory.  Most  assuredly  must  we 
refuse  to  80  interpret  or  construe  the  exception 
as  to  aid  in  the  perpetration  of  a  fraud. 

2.  Same. 

The  meaning  of  the  word  "obligations,"  as 
used  in  section  1  of  article  10  of  the  Coostitu- 
tion,  is  a  debt  contracted  to  be  paid  or  a  daty 
to  be  performed  the  purdiaser  as  the  con- 
slderaoon  of  the  puicbaae  of  tibe  property. 

8.  EiZEUFTIOIIB— PABTRBBSHXP— DlBSOLunOH 
— LlABUJTT  OF  PUBCHABino  PABTNEB. 
A  partner  who  purchases  the  partnership 
assets,  paying  therefor  some  cash  ana  assuming 
the  partnership  debts,  when  sued  by  the  re- 
tiring partner  for  fallnre  to  pay  tbeas  driits, 
cannot  claim  an  "exemption"  oat  of  the  assets 
as  against  this  equity. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court;  Taylor  Coimt7; 
B.  H.  Palmer,  Judge. 

Action  by  W.  N.  Piatt  against  Joseph 
Piatt  and  J.  M.  Chancy.  Decree  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Zra  J.  Carter,  for  mppeilants.  W.  B.  Davis, 
for  appellee: 

SHACELBFOBD,  0.  J.  TblB  Is  a  snlt  In 
equity  instltDted  in  the  circnlt  court  for 
Taylor  comity  by  the  appellee  against  the 
ai^Iants.  The  bUl  In  substance  all^a  that 
the  appellee  and  Joseph  Piatt  one  of  the 
appellants,  were  copartners  in  tbe  general 
merchandise  business  In  the  town  of  Perry, 
under  tbe  firm  same  of  W.  N.  Pla^  &  Bro., 
until  on  or  about  the  23d  day  of  April.  1004, 
when  the  appellee  sold  and  transferred  bis 
entire  Interest  in  said  business  to  his  partner, 
Joseph  Piatt,  for  and  In  consideration  of  the 
sum  of  ¥400  in  mon^  and  the  assumption  by 
the  said  Joseph  Piatt  of  the  entire  Indebted- 
ness of  tbe  firm  and  relieving  the  appellee 
from  any  liability  therefor;  tliat  said  indebt- 
edness amounted  to  about  fl,800,  of  which 
amount  said  appellant  had  paid  only  about 
$400,  leaving  a  balance  of  about  $1,400  still 
due  and  unpaid,  for  wfalcb  the  appellee  was 
still  held  personally  liable  by  the  creditors 
of  said  firm;  that  said  appellant  took  posses- 
sion of  said  Btodc  of  merchandise  on  the  date 
he  purchased  same,  and  continued  in  the 
possession  and  management  of  the  business 
until  on  or  about  tbe  15tfa  day  of  June,  1904, 
whrai  fraudulently  and  with  the  Intent  to  de- 
fraud appellee  and  the  creditors  of  the  Arm 
said  appellant  executed  a  bill  of  sale  to  all 
of  said  merchandise  to  M.  J.  Piatt  the  mother 
of  said  appellant,  a  widow  and  entirely  wltb- 
out  means,  and  there  being  no  consideration 
paid  for  the  same;  that  said  appellant  still 
remained  in  possesston  of  the  stodt  of  goods 
ifter  tbe  pretended  sale^  managing  and  coi^ 


ducting  tbe  sanu^  though  tn  tbe  name  of 
M.  J.  Piatt,  who,  however,  knew  notlitnff 
about  the  business  and  had  nothing  to  do 
with  it,  nhtil  on  or  about  tbe  14th  day  of 
July,  1904,  when  the  said  appellant,  for  tbe 
further  purpose  of  defrauding  appellee  and 
the  creditors  of  the  firm,  made  a  pretended 
sale  of  the  business  to  J.  U.  Chancy,  the  otfa^ 
appellant,  and  had  M.  J.  Piatt  execote  a  bill 
of  sale  therefor  to  said  Chancy,  which  sale, 
however,  was  without  any  consideration  and 
was  only  a  sham  and  a  pretois^  said  Chancy 
nevw  taking  possession  of  the  bnsbiess,  bot 
Joseph  Piatt  continuing  to  conduct  and  man- 
age the  same;  that  Joseph  Piatt  is  Insolvent^ 
having  no  real  estate  and  no  rlalble  personal 
property;  and  that  any  judgment  obtained 
against  blm  would  be  wortliless.  The  prayer 
of  the'  bill,  in  sobstance,  is  that  the  stocft  of 
merchandise  be  declared  subject  to  and  liable 
for  the  d^bts  of  tbe  former  firm  ot  W.  N.  Piatt 
&  Bro.,  that  a  receiver  be  appointed  to  take 
charge  of  and  convert  tbe  same  Into  cash,  the 
proceeds  of  the  sale  thereof  be  applied  ' to 
the  payment  of  the  firm  Indebtedness,  and 
for  general  relief. 

Tbe  app^lants  filed  separate  aiuwers; 
J.  M.  Chancy  admitting  In  bis  answer  that  tbe 
sale  to  him  was  only  conditional,  and  was 
made  in  order  that  Joseph  Piatt  might  be 
able  to  realize  money  upon  the  obligation  of 
said  Ohan(7  or  othwwlse  with  which  to  pay 
creditors  of  the  old  firm  of  W.  N.  Piatt  & 
Bro.,  who  were  pressing  for  their  money, 
that  Joseph  Piatt  had  failed  to  so  realise  as 
he  anticipated,  and  on  the  28th  day  of  Jnly, 
1004,  said  Chancy  bad  executed  a  bill  of  sale 
to  Joseph  Piatt  to  all  of  said  property,  there- 
by reinvesting  the  title  thereto  In  him. 

The  separate  answtt  filed  by  Joseph  Flatt 
contains  In  substance  tbe  same  avmnents  as 
appear  in  the  anBw«  of  Chancy,  and.  In  ad- 
dition thereto,  an  admission  that  tbe  sale 
made  by  said  appellant  to  bis  mother,  H.  J. 
Piatt,  was  without  consideration,  but  in 
order  that  Jos^b  Piatt  might  gain  time  with- 
in which  to  raise  money  to  pay  tbe  creditors 
of  the  old  firm,  who  were  pressing  him.  The 
answer  also  contains  other  averments,  which 
were  virtually  admissions  of  other  material 
allegations  In  tbe  bill,  though  it  denies  any 
and  all  fraudulent  Intent  Tbe  answer  con- 
tains a  further  avermoit  to  the  effect  that 
respondent  Is  the  bead  of  a  family  restdlng 
in  this  state,  and  that  as  snch  bead  be  is 
entitled  to  claim  and  have  exempt  to  him 
$1,000  worth  of  personal  property  as  bis 
exemption  under  the  Oonstltntlon  and  laws 
of  Florida,  which  be  se^s  to  have  allotted 
to  him  out  of  said  etock  of  merchandise,  aver- 
ring that  be  has  no  other  property  whatever 
of  any  kind  or  character,  either  In  the  state 
of  Florida  or  elsewhere. 

On  the  10th  day  of  July,  19M,  the  drcolt 
judge  made  an  order  appointing  J.  O.  Cul- 
pepper a  receiver  to  take  charge  of  the  stodc 
of  merchandise  and  sell  and  dispose  of  the 
same  to  the  best  advantage,  requiring  said 
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rectfror  to  flle  a  bond  In  the  sum  of  $2,200, 
wf  til  proper  condlUoni  and  sufficient  soretlefl, 
to  be  approTed  by  tbe  clerk  of  tbe  drcnlt 
court,  and  further  ordering  the  receiver  to 
tarn  over  to  Joseph  Piatt  said  stock  of  mer- 
chandise, proTlded  said  Flatt  should  enter  in- 
to a  bond  In  tbe  sum  of  92,000,  with  good  and 
sufficient  sureties,  payable  to  W.  N.  Piatt, 
and  conditioned  to  pay  all  tbe  Indebtedness 
of  the  firm  of  W.  N.  Piatt  ft  Bro.  W.  N. 
Piatt  was  also  required  to  give  a  bond  In  the 
sum  of  $2,200,  with  good  and  sufficient  sure- 
ties, conditioned  to  save  the  defendants  harm- 
less from  all  damages  they  might  sustain. 

The  appellee  and  the  receiver  filed  their 
respectlTe  braids  Is  accordance  with  the  order, 
but  Jos^  Piatt  failed  to  flle  any  bond,  so 
tlie  property  remained  in  the  possession  of 
tbe  recelTer. 

The  appellants  also  filed  a  motion  seeking 
to  have  the  order  appointing  tbe  receiver 
dissolved  or  modified  to  the  extent  of  award- 
ing to  Joseph  Piatt,  out  of  tbe  stock  of  goods 
in  the  hands  of  the  receiver,  $1,000  vrorth  as 
bis  exemption  under  the  Constitution,  and 
accompanied  said  motion  with  various  and 
sundry  affidavits  and  papers.  This  motion 
came  on  to  be  heard,  in  the  absence  of  tbe 
Judge  of  the  Third  drcnlt,  before  tbe  Judge 
of  the  Fifth  circuit,  who  lUade  an  order  re- 
fusing at  that  time  to  dissolve  or  modify  the 
order  as  sought  by  appellants  and  continuing 
the  same  until  tbe  final  hearing. 

A  replication  was  filed  to  the  two  answers, 
an  examiner  was  appointed  to  take  the  testi- 
mony, which  testimony  was  so  taken,  and  a 
final  decree  was  rendered  by  tbe  Judge  of  the 
Third  drcnlt,  finding  all  the  equities  In  favor 
of  tlie  original  complainant  and  that  said 
property  in  the  hands  of  the  receiver  was  sub- 
ject to  the  payment  of  tbe  liabilities  of  the 
firm  of  W.  N.  Piatt  ft  Bro.,  and  denying  the 
claim  of  Joseph  Piatt  to  an  exemption 
therein. 

Appellants  have  entered  their  appeal  from 
this  decree,  making  the  same  returnable  to 
tbe  present  term  of  this  court  Three  errors 
are  assigned,  but  the  only  real  question  pre- 
sented to  us  for  consideration  and  determi- 
nation Is  whether  or  not  the  court  erred  In 
denying  to  Joseph  Piatt  tbe  right  to  have 
$1,000  worth  of  tbe  goods  In  the  hands  of 
the  receiver  set  aside  aa  Us  exemj>tlon  under 
the  Gonstitutlon. 

Section  1  of  article  10  of  the  Constitution 
of  1885,  after  providing  for  the  exemption  of 
a  homestead,  t<^etber  with  $1,000  worth  of 
personal  property,  by  the  bead  of  a  family 
residing  in  this  state  from  forced  sale  under 
process  of  any  court,  contains  this  further 
provision:  "But  no  property  shall  be  exempt 
from  sale  for  taxes  or  assessments,  or  for 
tbe  payment  of  obllgattoos  contracted  for  tbe 
purchase  of  said  property,  or  for  the  erection 
or  repair  of  Improvements  on  the  real  estate 
exempted,  or  fbr  bouse,  field  or  other  labor 
performed  on  tbe  same." 


As  we  said  In  WlUi6Im  t.  Locklar  (I1a.> 
SB  South.  G,  In  dlscnssizig  the  question  what 
constltatea  ''obligations  contracted  for  the 
pnrdiaae  of  said  property."  "A  strict  con- 
struction must  therefore  be  given  to  this 
exertion,"  and  we  declined  to  extend  tbe 
terms  beyond  what  we  conceived  the  words  so 
used  to  ordinarily  mean.  However,  the  facts 
In  the  instant  case  are  Very  different  from 
those  in  tbe  dted  <;as^  and,  while  we  are  un- 
wUltng  to  «tend  the  terms,  we  are  equally 
as  nnwilUng  to  so  contract  them  aa  to  render 
them  meaningless  or  nugatory.  Most  as- 
suredly must  we  rtfnse  to  so  interpret  or 
construe  them  as  to  aid  in  the  perpetration 
of  a  fraud.  Drudter  v.  Bosensteln,  19  Fla. 
191 ;  Smith  V.  Guckenhdmer.  42  Fla.  1,  text 
41.  27  South.  900;  Florida  Loan  ft  Trust  Co. 
V.  Orabb  (Fla.)  88  South.  628.  The  record 
in  tbe  Instant  case  clearly  discloses  that 
Joseph  Piatt,  for  and  in  consideration  of  the 
transfer  to  him  by  his  brother  and  partner, 
W.  N.  Piatt,  of  his  entire  Interest  In  tbe 
partnership  business  of  W.  N.  Piatt  ft  Bro.. 
contracted  with  and  agreed  to  pay  to  W.  N. 
Piatt  the  sum  of  $490  in  mon^  and  to  as- 
sume the  payment  of  the  entire  indebted- 
ness of  the  firm,  and  thereby  relieve  W.  N. 
Piatt  from  any  liability  therefor.  W.  N. 
Piatt  fully  performed  his  part  of  the  con- 
tract, but  Joseph  Piatt  has  only  partially 
performed  his  part  thereof,  making  the 
cash  payment  of  $490  and  paying  a  small 
portion  of  the  firm  indebtedness.  He  now 
seedES  to  avoid  and  evade  the  further  pay- 
ment of  consideration  of  the  contract  by 
availing  himself  of  the  beneficent  homestead 
and  exemption  provisions  of  our  Constitu- 
tion. To  permit  this  to  be  done  would,  in 
our  opinion,  be  Inequitable,  and  would  nar- 
row the  meaning  of  the  word  "obligations" 
to  a  degree  never  contemplated  or  Intended 
by  the  makers  of  our  Constitution.  The  as- 
sumption and  payment  of  tbe  indebtedness 
of  the  firm  by  Joseph  Platt  were  Just  as  ob- 
ligatory upon  him,  and  constituted  as  much 
of  an  obligation  for  the  purchase  of  said 
property,  as  the  cash  payment  by  him  of 
$490.  See  Porter  v.  Teate,  17  Fla.  813,  text 
816  et  seq.,  quoting  and  approving  Wbltaker 
V.  Elliott;  78  N.  a  186,  which  dted  case 
la  very  much  in  point  In  tbe  Instant  case.  It 
was  said  therein,  "The  word  'obligation,*  as 
here  used,  means  a  debt  contracted  to  be  paid 
or  a  duty  to  be  performed  by  the  purchaser 
as  the  consideration  of  tbe  purchase  of  the 
premises.  •  *  •  The  case,  then,  falls  di- 
rectly within  the  restriction  of  the  Constitu- 
tion excluding  him  from  homestead  which 
be  has  not  paid  for,  and  of  which,  therefore, 
he  Is  not  the  owner,  as  against  the  obligation 
contracted  tor  Its  purchase.  The  prindple 
is  a  salutary  one.  and  founded  on  the  highest 
d^ee  of  morality  and  good  faith."  Also 
see  Fox  V.  Brooks,  88  N.  a  284,  text  286, 
followinc  and  lyvrovlnff  Wbltakw  t.  Blllott, 
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supra,  aB  to        conslroctloii  of  tbe  term 

"obligation." 

The  decree  mast  be  affirmed;  and  It  Is  so 
ordered,  at  the  cost  of  appellants. 

OOGKRBLL  and  WHITFIELD,  3 J,,  concur. 

TAYLOR.  P.  J.,  and  HOCKBB  and  PABK- 
HILL,  3J^  ooncur  In  the  opinion. 


SUWANNEB  &  8.  P.  B.  00.  T.  WEST 
COAST  BT.  CO. 

<Snprem8  Court  at  Flwida,  Divinon  A.  Nor.  7, 
1905.  On  Bebeorinc,  Dec.  10,  IsUs.) 

1.  injuhcnoh  —  txuporabt  b&stea.inino 
Obder— Violation  . 

A  restraining  order  has  for  Its  object  a 
temporary  maintaining  of  the  status  quo,  aud 
a  complainant,  in  vlolatins  the  qtirit  of  such  an 
order,  does  not  commend  himself  to  a  court 
of  eguity. 

2.  SaHE— DlBCBETIOIf  or  COTTBT. 

The  granting,  contlnnance,  and  modifica- 
tion of  temporary  restraining  orders  are  largely 
discretionary,  and  the  rights  of  the  general 
public  therdn  should  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  toL  27, 
Cent  Dig.  Injunction,  fi  SOI] 

8.  Railbqadb  —  CoNsraoonoH  —  Obossino 
Othbb  Raiz^a.i>s— In  junction. 

Where,  before  the  service  of  a  restraining 
order,  the  defendant  railroad  company  has  per- 
fected its  crossing,  and  upon  the  service  the 
complainant  rallied  company  proceeds  with 
violence  to  tear  op  such  crossIiv»  and  tliei-e  is 
doubt  as  to  the  title  and  possession  of  the 
complainant  to  tbe  locua  in  quo,  and  public 
interest  will  be  subserved,  the  order  may  be 
dissolved,  unless  the  status  quo  be  restored  and 
modified  by  permitting  tttnporaiy  <!rossing  lor 
GOnstmctlou  purposes. 

On  Rehearing. 
4.  Apfeai^Rehxabing. 

A  petition  for  rehearing,  that  Is  a  reaivu- 
ment  of  the  case  with  comments  on  the  evidence, 
will  not  be  entertained. 
(Syllabus  by  tlM  Court) 

Appeal  from  Olrcnlt  Gonrt,  Taylw  County; 
B.  H.  Palmer,  Judge. 

Bill  by  the  Suwannee  &  San  Pedro  Bail- 
road  Company  agalngt  tbe  West  Coast  Rail- 
way Company.  Decree  fOr  defendant,  and 
plaintiff  appeals.  Affirmed. 

RoberBon  &  Small  and  S.  S.  Sanford,  for 
appellant  Charles  £.  DaTls,  L.  W.  Branch, 
and  W.  T.  Hendry,  fOr  appellee. 

COCKRBLL,  J.  A  bill  was  flled  by  appel- 
lant against  appellee,  praying  that  the  appel- 
lee be  required  to  enter  into  certain  stipula- 
tions and  agreements  as  to  a  iaiat  creasing 
of  the  two  roads,  for  an  injunction  until  such 
stipulation  and  agreement  be  entered  into, 
restraining  tbe  defendant  from  trespass  or 
from  constructing  Or  attempting  to  proceed 
In  the  couBtnictlon  fa  operation  ct  any  cross- 
ing of  its  railway  track  over  complalnantTs 
railway  tracks,  and  for  general  relief. 

Upon  an  at  parte  hearii^  a  temporary  re- 
straining order  was  issued.  This  was  served 
on  the  defendant  April  22,  ISOO. 

The  def»idant  answered,  denying  many 
material  allegatlona  of  the  bill,  and  moved 


for  a  dissolution  of  ttie  Injunction  iqwn  many 
grounds,  and  filed  in  support  thereof  its  sworn 
answer  and  many  affidavits.  Affidavits  were 
also  flled  by  the  complainant  In  opposition  to 
the  motion  to  dIssolTe.  At  the  hearing  it 
appeared  that  before  service  ot  tbe  restrain- 
ing order  the  crossing  had  already  been  laid, 
and  that  the  defendant  company  was  pro- 
ceeding with  its  track-laying  beyond  the  com- 
plainant's road,  and  was  driving  piles  and 
filling  In  a  low  place  a  short  distance  beyond, 
and  that  upon  service  of  the  restraining  order 
tbe  complainant  had  with  violence  torn  up 
the  crossing  already  so  placed.  The  court 
thereupon  entered  en  order  that,  unless  tbe 
status  quo  be  restored  within  four  days,  the 
lnjunctl<ui  stood  dissolved,  and  that,  if  the 
status  quo  be  restored,  the  defendant  should 
be  permitted  to  use  the  crossing  for  construc- 
tion puixKmes,  and  continued  the  hearing  one 
we^  From  tbls  ordOT  tbe  appeal  is  taken 
As  not  Infrequently  happens  In  this  class  of 
cases,  neither  party  has  acted  wltb  Christian 
forbearance,  but  both  have  relied  on  the 
might  of  numbors  rather  than  on  atrlctly 
legal  remedies.  Tbe  granting,  contlnulDg. 
and  modlf^g  of  temporary  restraining  or- 
ders are  necessarily  largely  within  the  Judi- 
cial discretion  of  the  chancellor,  and  in  cases 
like  the  one  before  us  the  Interests  of  tbe  gen- 
eral public  have  weight  There  is  some  con- 
flict in  the  proof  as  to  the  nature  of  the  pos- 
session of  the  respective  parties  over  tbe 
locus  In  quo,  and  there  Is  a  serious  legal 
doubt  as  to  the  complainant's  title.  There 
was  evidence  before  tbe  court  that  the  de- 
fendant's track  was  graded  at  this  point  be- 
fore the  complainant  had  done  more  than  put 
up  stakes  to  Indicate  its  grade,  and  there  was 
further  evidence  that  tbe  complainant  bad 
run  tbls  spur,  not  Its  main  track,  for  tbe  pur- 
pose of  annoying  the  defendant,  rather  than 
for  any  real  present  usa  it  was  further  in  evi- 
dence that  tbe  defendant  company  was  extend- 
ing its  road  Into  a  section  of  tbe  country  much 
in  need  of  railway  facilltieB,  and  was  under 
heavy  expense  for  its  construction  gang,  then 
and  there  ready  to  proceed  with  the  road,  and 
the  statutes  of  this  state  regulate  with  much 
care  the  reqtective  duties  of  Intasectlng 
railroads. 

The  case,  narrowed  down,  seems  to  be  a 
fight  between  two  railroads  as  to  which  shall 
be  liable  to  maintain  the  crossing;  and  upon 
the  showing  made  it  cannot  be  said  that  tbe 
equities  preponderate  In  favor  of  the  com- 
plainant A  restraining  order  se^  to  main- 
tain temporarily  the  status  quo,  and  where 
a  complainant  himself  violates  Its  spirit  bis 
action  does  not  commend  him  to  the  con- 
science of  the  court 

Tlie  appellant  cannot  complain  ot  the  order 
made,  and  it  la  affirmed. 

SHACKLSFORD,  a  J,,  and  WHITFIIIILD. 

J.,  concur. 

TAYLOR.  HOCKER.  and  PARKHILU  JJ.. 
concur  In  tbe  opinion.  — ,  . 
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On  Rehearing. 

A  paper  entitled  "Petition  for  Rehearing" 
has  been  marked  filed  here  and  has  beai  pre- 
dated to  u  for  oinuddaration.  A  coraory  exam- 
ination of  the  Khotyled  "Petition"  for  xebear* 
log,  conaistljig  of  18  type- written  pages 
■hows  ttiat  It  is  an  attonpt  to  reargue  the 
whole  case  heretofore  presented  to,  and  duly 
consldtfed  and  decided  by,  this  court  Isme 
is  taken  with  the  oonrt  on  practically  every 
flAding  of  law  or  fact,  with  yolnmlnona  ez- 
o»pta  from  the  evidence  and  petitioner's 
comments  ttiereon.  Should  a  rdieartng  be 
granted,  snch  seal  on  ttie  part  of  counsel 
might  be  commendaMe,  bat  it  is  out  of  place 
In  an  a  parte  petition.  Following  the  long- 
established  rule  of  this  court,  frequently  ex- 
fNTesaed  In  its  Reports,  we  shall  decline  to 
entertain  the  peUtlMi  or  pormlt  it  to  become 
part  of  our  records.  Jones  t.  Fox.  28  Fla. 
462,  2  South.  853;  Sauls  t.  Freeman,  24  Fla. 
IBS,  4  South.  677;  Summerlln  t.  Thompson, 
81  Fla.  369,  text  891.  12  South.  667;  Steele 
T.  State.  88  Fla.  864,  14  South.  841;  Florida 
X^and  Ro<ft  Phos.  Co.  t.  Anderson  (decided  at 
this  term)  S9  South.  392. 

SHACKLBFORD,  a  J.,  and  WHITFIBLD, 
concur. 

TAYLOR.  HOOKER,  and  PARKHILL,  JJ.. 
concur  In  the  opinion. 


No.  16.676. 

STATE  V.  MALONEY. 

<Bapreme  Court  of  Louisiana,  May  22,  190S. 
On  Rehearing,  Dec  4, 1905.) 

1.  Cbimiiiai.  Law  —  Appeai.  — Deuubbeb  to 
EviDBHCS— Review.  . 

Where  a  district  jndge  overmles  a  demurrer 
to  the  evidence  adduced  In  a  criminal  can  and 
proceeds  at  once  to  render  judgment  on  the 
merits,  findlns  the  accused  guilty  and*  senten- 
cing him,  tlie  Supreme  Court  cannot  on  appeal 

f o  Dehind  the  judgment  and  decide  whether  the 
adgment  and  sentence  were  sustained  by  tha 
law  and  the  evidence  submitted  to  the  court. 
The  Jurisdiction  of  the  Supreme  Court  is  c<ni- 
(ined  to  questions  of  law.  It  can  pass  (under 
a  bill  of  ezceptionW)  upon  the  admissibility  of 
evidence  recdved  in  a  case,  but  not  upon  its 
effect  after  it  liaa  reached  the  jury,-  or  (in 
a  case  tried  by  the  court  alone)  after  It  has 
been  submitted  to  and  acted  on  by  the  judge. 

2.  Same— BiLt,  of  Exceptions. 

The  Supreme  Court  will  not  pass  upon 
certain  qnestious,  unless  brought  before  it  under 
a  bill  of  exceptions;  but  it  does  not  follow, 
because  a  bill  of  exceptions  has  been  taken, 
that  it  will  pass  upon  them.  Issues  raised 
nrast  he  such  as  will  fall  within  the  appellate 
jurisdiction,  and  they  must  have  been  presented 
at  the  time  and  in  the  manner  and  in  form  as 
required  by  the  law  and  the  rules  of  practice. 
8l  Baio— New  TaiAL—GBoniTDS. 

Great  latitude  is  given  defendants  In  crim- 
inal cases  in  assigning  In  the  trial  court 
grounds  for  a  new  trial.  The  right  to  apply 
for  a  new  trial  an^  the  authority  given  to  the 
trial  court  to  grant  the  same  are  the  great 
remedies  alforded  by  the  lawmaker  for  tbe  as- 
certainment of  and  for  relief  from  error  and 


Injury,  but  many  of  those  grounds  'can  never 
l>e  assigned  in  the  Supreme  Court  on  appeal. 
Complaints  urged,  which,  if  well  founded, 
would  result  in  a  complete  rejection  of  and 
bar  to  the  action,  find  no  place  in  a  motion  for 
a  new  trial. 

4.  Sauk— DsFEors  nr  iNoicniENT. 

Parties  who  submit  their  cases  for  trial 
on  certain  testimony,  introduced  by  consent, 
occupy  the  same  i>08ition  which  they  would 
have  done,  had  the  state  (on  defendant's  appli- 
cation) furnished  a  bill  of  particulars  cover- 
ing the  condition  of  affairs  which  that  testimony 
disclosed.  Defendant  cannot  claim  that  he  was 
not  informed  of  the  nature  and  character  of  the 
accusation  against  him.  .  Judgment  rendered 
under  such  circumstances  comes  in  aid  of  and 
cures  defects  in  dte  indictment  and  vagueness 
in  the  law.  State  v.  Hauser,  86  SoutL  800, 
112  La.  335. 

6.  Same— Motion  in  Abbest  ot  Jhqoicbh^ 
CoHarinmoNAx.  Law— Pooi.  Roous. 

Motions  in  arrest  of  judgment  are  to  be 
disposed  of  on  errors  apparent  on  the  face  of 
the  record.  Tbe  court  cannot  examine,  discuss, 
and  act  on  the  testimony  adduced  on  the  trial, 
though  copied  in  the  transcripts.  Act  No.  128. 

fc292,  of  1904.  is  not  unconstitutional,  as  vlo- 
tive  of  article  31  of  the  Gonstitation  of  1898. 
A  law  is  not  unconstitutional  because  of  tbe 
generality  of  its  terms.  Parties  indicted  under 
a  statute  very  general  in  Its  terms  can  obtain 
relief  by  reguirTng  a  bill  of  particulars  of  tbe 
charge  against  them,  and  on  the  trial  tbe 
things  not  intoided  by  the  lawmaker  are  read 
out  of  tbe  law.  Boam  of  Com'rs  v.  Hlaleg- 
vich,  27  South.  790;  52  I«.  Ann.  1292. 

On  Rehearing. 

8.  Oahino  —  Operation  of  Pool  Rooms  — 
conbtitdtionai.  law. 

Act  No.  128.  p.  292,  of  1904,  providing  for 
the  suppression  of  "pool  rooms."  declaring  their 
operation  to  be  gambling,  and  providing  pen- 
alties for. opening,  coadnctlng,  or  operating  the 
same  or  working  therein,  u  not  nneonstitn' 
tional  or  inoperative  for  obscnri^  in  defining 
the  words  "pool  room." 

7.  Saub — CoNBTBucnoN  OF  Statute. 

This  legislation  was  in  response  to  deci- 
sions of  this  court  to  the  effect  that  betting 
on  horse  races,  whether  on  the  track  or  remote 
from  the  track,  was  sanctioned  by  the  Civil 
Code  of  the  state.  The  act  is  tlierefore  to  be 
construed  with  reference  to  the  particular  evil 
pointed  out  and  sought  to  be  remedied. 
&  EhriDENCE— JUOICIAL  NOTIOB— Pooz.  Roou. 

The  term  "pool  room"  is  to  be  understood 
in  its  most  usual  and  popular  signiBcation,  and 
the  court  will  take  judicial  notice  ot  Its  noto- 
rious and  unquestioned  meaning. 

9.  Statoito— Conbtbuction. 

The  court  will  also  resort,  in  the  interpre- 
tation of  statutes,  to  the  common  knowledge  of 
the  public  at  large  on  conditions  whicb  led 
to  its  enactment. 

10.  Oauino— Pool  Roous— CoNSTancriON  or 
Statute. 

Aided  by  the  above  rules  of  construction^ 
there  can  be  no  question  tliat  tbe  evil  soiwbt 
to  be  remedied  bv  Act  No.  128,  p.  292.  of  19M. 
and  Act  No.  127,  p.  291,  of  uie  same  session, 
was  tbe  suppression  of  gambling  on  horse  races 
through  the  medium  of  pool  rooms"  and  "turf 
exchanges,"  which  mean  uie  same  thing. 

11.  Same— Evidence. 

The  circumstance  that  the  wagers  were 
made  under  the  guise  of  telegrams  to  a  neigh- 
boring town  in  another  state,  the  room  bemg 
operated  and  the  money  received  and  bets  paid 
by  the  defendant  in  this  state,  cannot  be  ocn- 
sidered  in  any  other  light  than  a  subterfuge  or 
evasion,  having  no  legal  effect  wbatevar  on  the 
venue  of  the  offense. 
(Syllabua  by  the  Court) 
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Appeal  teom  Unt  Judicial  DIsMct  Court 
Pariah  of  Caddo;  Thomas  Fleteber  Bell, 
Judge. 

A.  B.  Maloner  was  convicted  of  operating 
a  pool  room,  and  appeals.  Affirmed. 

Alexander  &  Wilkinson,  for  appellant 
Walter  Guion.  Attr.  Oen.,  and  James  Martin 
Foster,  Dlst  Atty.  (Lewis  Outon,  of  conn- 
Bol),  for  the  State. 

Statonent  of  the  Casa. 

NICHOLLS.  J.  In  an  Indictment  found 
hj  the  grand  Jury  for  the  parish  of  Caddo 
It  was  chained  that  the  defendant  did  on  the 
16th  of  January,  3900,  "establish,  open,  oper- 
ate, conduct,  and  work  a  certain  pool  room,  lo- 
cated on  Texas  street,  between  Mai^et  and 
Edwards  streets,  In  the  dty  of  Shrev^rt, 
contrary  to  the  form  of  the  statute  of  the 
state  of  Louisiana  in  such  case  made  and 
provided  and  against  the  peace  and  dignity 
of  the  same."  He  was  tried  before  the 
district  judge,  found  guilty  and  sentenced 
to  pay  a  One  of  $32S. 

Be  rel\es  for  '  reversal  on  the  grounds 
assigned  la  three  bills  of  exception— one  to 
the  court's  overruling  a  demurrer  to  the  evi- 
dence; another  to  the  overruling  of  a  motion 
for  a  new  trial;  another  to  the  ruling  of  a 
motion  In  arrest  of  judgment. 

The  first  bUl  is  as  foUowa: 

"Be  it  remembered  that  on  the  trial  of  this 
case,  after  the  state  had  Introduced  all  of  its 
evidence,  which  evidence  was  an  asreed  state- 
ment of  facts  and  in  words  and  figures  as  fol- 
lows: 

"  'State  of  Louisiana  v.  A.  E.  Maloney. 

"  'No.  3085.   District  Court,  Caddo  Parish,  La. 

"  'In  the  above  case  it  is  admitted,  for  the 
purposes  oi  this  trial:  That  the  defendant  is 
president  of  the  Pelican  Telegraph  Company, 
a  corporation  organized  under  the  laws  of  the 
state  of  Louisiana,  as  per  copy  of  charter  at- 
tacbed,  and  Is  the  principal  stockholder  therein. 
That  it  has  isased  a  line  of  wire  from  Shrove- 
port  to  Texarkana,  Arkansas,  and  advertised 
to  receive  any  and  alt  meseages  that  may  in 
tendered  to  it;  but  the  bulk  of  its  business  is 
in  wiring  offers  of  t>etB  as  hereinafter  stated. 
That  it  nas  an  office  on  Texas  street,  in  the 
city  of  Shreveport,  parish  of  Caddo,  Louisiana, 
to  which  its  wire  extends,  and  in  its  office  it 
had  posted  the  various  races  that  are  being  run 
at  toe  race  courses  in  the  country,  and  on  a 
blackboard  It  puts  the  names  of  the  various 
horses  that  are  to  run  in  tliese  races,  with  the 
different  odds  that  are  offered  on  each.  That 
from  time  to  time  the  odds  on  the  different 
horses  are  changed  on  said  blackboard  accord- 
ing to  advices  received.  That  before  a  race  is 
ran  any  party  that  desires  to  do  so  signs  a 
telegram  himself,  or  has  some  one  other  than 
the  defendant  to  sign  it  for  him,  addressed  to 
Shifting  ft  Mayflelo,  Texarkana,  Arkansas, 
requesting  them  to  bet  for  the  party  signing 
same  any  amount  that  is  named  In  the  tele- 
gram on  a  horse  named,  to  run  at  the  track 
mentioned,  on  the  odds  postei  on  the  board. 
That  for  sending  this  wire  the  defendant's  com- 
pany charged  tne  party  twenty-five  cents  and 
^ves  him  a  receipt  for  the  amount  of  money 
uat  he  then  deposits,  in  the  t(wm  of  attached 
receipt,  marked  ''A,'*  That  this  wire  Is  sent  by 
the  omipany  to  8.  ft  M.,  at  Texaikana,  Arkan- 
sas, and  wbm  the  laea  la  mn  tbess  parties 


in  Texarkana  wire  the  resnit  bad  to  the  defend- 
ant's company,  who  colls  out  the  result ;  that  is 
to  say,  the  post  time  of  the  race  is  called,  then 
the  start,  and  during  the  progress  of  the  race 
the  order  of  the  horses  lurticipating  therein  in 
called  at  the  different  quarters,  and  finally  the 
winners  are  announced,  tiien,  whoi  the  race  is 
confirmed,  the  amount  of  the  winning  of  the  suc- 
cessful betters  is  paid  over  to  them  by  the  de- 
fendant, who  is  returned  this  amount  In  a 
monthly  settlement  made  by  him  with  said 
S.  &  M. 

"  'The  defendant's  company  receives  these  tal^ 
grams  and  sends  them  to  Texarkana,  Arkansas, 

for  acceptance  by  said  S.  &  M.,  and  when  they 
accept  them  they  place  the  bet  on  the  race  as 
requested.  If  they  do  not  accept  them,  they 
wire  defendant  here,  and  he  refunds  to  the  bet- 
ter the  amount  deposited. 

*"It  is  admitted  that  defendant  receives  from 
S.  ft  M.  commission  of  twenty  per  cent,  on  the 
amount  of  all  such  bets  tliat  are  sent  to  them 
over  the  wires  of  said  company.  The  company 
has  in  its  office  a  tel^raph  operator,  who  re- 
ceives and  sends  these  wires  over  the  company's 
lines  and  calls  out  the  progress  of  the  race  as 
he  receives  than  to  the  persons  that  may  be 
then  assembled  in  said  office.  That  there  is 
also  in  the  said  office  or  place  of  business  a 
board  msker,  who  posts  the  odds:  a  man  who 
writes  the  receipt  for  the  one  who  places  his 
money  on  a  horse;  an  employ^  who  figures  the 
odds  for  those  who  desire  to  place  a  net  on  a 
combination  of  horses  In  different  races ;  a 
man  who  pays  the  soccessfol  betters;  and  a 
bookkeeper.  It  Is  also  admitted  tJie  defendant 
generally  supervises  the  business  and  dlrecta 
the  duties  of  the  above  named  employes. 

"  That  usually  there  are  aixnit  fifteen  or 
twenty  persons  when  these  wires  are  being  re- 
ceived as  Ijefore  stated.  Tlie  form  of  telegram 
used  in  sending  such  offers  to  bet  is  hereto  at- 
tached  and  marked  "B" ;  the  first  blank  mean- 
ing "to  win,"  the  second  for  "second  place," 
and  the  third  blank  for  "tliird  place"  in  the 
race. 

"'It  Is  admitted  that  the  defendant  on  the 
date  named  in  the  Indictment  was  so  conduct- 
ing this  place,  and  in  the  manner  named  for 
this  said  company  sent  a  number  of  tel^rams 
to  S.  ft  M.,  at  Texarkana,  Arlmnsas,  for  vari- 
ous persons  of  Shreveport,  requesting  diat  tbey 
bet  various  amounts  on  vaiions  horse  races  then 
befiw  about  to  be  ran  at  various  tradm  outside 
of  the  stat^  some  of  which  won,  and  tbt  maaey 
was  naid  to  them  here,  and  others  lost. 

"  'It  I»  admitted  that  th^  la  posted  in  the 
office  of  said  cwnpany  In  large  and  l^ible  let- 
ters the  followiiv  notice : 

" '  "No  bets  are  received  here  On  horse  races. 
Tour  omnmlssions  will  be  received  and  placed 
outside  of  the  state. 

" '  "Pelican  Telegraph  Company." 
"  '[Signed]  Alexander  ft  \^lkinKm, 

"  'Attys.  for  Defendants. 

-'J.  M.  Foster, 

"'D.  Atty.,  let  District** 

Then  fbllowi  a  eerUfled  coiqr  of  the  charta 
of  the  Pelican  Telegraph  Company,  executed 
notarial  act  In  the  parish  of  Oaddo,  to- 
gether with  a  certlflcate  of  the  Secretary 
of  the  State  of  Loalslana  to  tba  effect  that 
a  copy  of  the  same  bad  been  zeeorded  in 
his  f^ce,  and  approving  the  diarter. 

The  bill  then  proceeds  as  follows; 

*'Ths  defendant  filed  a  donurrsr  to  said  evi- 
dence, charging  that  said  evidence  disclosed  the 
commission  of  no  crime  by  him  under  the  laws 
of  the  state  of  Louisiana,  and  that  said  evi- 
dence particularly  failed  tojihow  that  he  was 
keeping  a  pool  room  in  violation  of  the  laws 
of  said  state,  as  is  folly  shown  by  said  motioo, 
which  is  hereto  annexed  and  made  pari  hveof. 
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That  after  arrnmcDt  of  lald  caae  and  tin  lald 

demurrer  the  court  overruled  the  suoe  in  a 
written  opinion,  which  it  hereto  annexed  and 
made  i>art  hereof,  and  held  that  the  defendant 
was  gailtr  under  said  eTidence  and  asreed  state* 
ment  of  facts,  and  that  aaid  facts  did  show  and 
constitute  a  crime  under  the  laws  of  the  state 
of  Liouisiana,  and  that  nnder  said  (acts  said  de- 
fendant was  guilty  of  conducting  and  operating 
a  pool  room  In  the  state  of  Louisiana,  for  the 
reasons  and  causes  as  set  forth  In  said  written 
opinion,  hereto  annexed  and  made  part  hereof. 

"Thereup<n  the  defendant  excepted  to  the 
overruling  of  said  demurrer  to  the  evidence 
aforesaid,  and  excepted  to  the  court  finding  the 
defendant  guilty  under  said  a^eed  statemmt 
of  facts,  and  presents  this  his  bill  of  exceptions 
which  was  read,  signed,  and  filed  in  open  court 
on  tUs  the  24th  daj  of  ITebruarr.  1900." 

The  demurrer  to  ertdence  referred  to  was 
annexed  to  bill  of  exceptions,  and  was  u 
follows : 

"Now  comes  the  defendant  and  demars  to  the 
•Tfdence  herein  presented,  and  sars,  for  cause 
of  demurrer :  That  said  evidence  does  not  show 
the  commission  of  amr  crime  or  offense  by  him 
under  the  laws  of  Louisiana,  and  especially 
does  said  evidence  fail  to  show  ^e  commission 
by  him  of  the  offense  set  forth  and  designated 
in  the  bill  of  Indictment  herein  presented.  That 
it  does  not  show  that  he  opened,  operated,  con- 
ducted, or  worhed  in  a  pool  room  m  thta  state, 
nor  does  said  evidence  snow  that  said  place  of 
business  described  in  said  evidence  is  m  was  s 
pool  room  within  the  meaning  ot  the  laws  of 
said  state. 

"That  for  these  reasons  this  coort  Is  with- 
out right  or  jurisdiction  to  proceed  further  in 
said  cause,  except  to  order  the  discharge  ot  this 
defendant,  and  Is  without  right  or  Jurisdletion 
to  fine  or  imprison  this  def^idant  for  the  acts 
set  forth  in  said  admitted  facts  herein. 

"In  view  of  the  premisea,  he  prays  to  be  henoe 
discharged  and  for  goieral  relief." 

Defendant  filed  the  fbllowlng  motlui  for 
a  new  trial: 

"In  the  above  cause  comes  the  defendant  and 
shows  onto  the  coort  that  the  opinion  and  juds- 
ment  herein  is  contrary  to  the  law  and  the  evi- 
dence in  said  case,  in  that  the  evidence  fails  to 
show  that  the  defendant  opened,  conducted,  op- 
erated, or  worked  in  a  pool  room  in  this  state, 
and  tar  the  further  reason  that  said  evidence 
failed  to  show  that  there  was  any  bets  made 
or  accepted  on  any  horse  race  in  said  place: 
the  betting  being  done  outside  of  the  state,  and 
not  in  the  state  of  Louisiana. 

"Defendant  farther  shows  to  the  court  tlut 
Act  No.  328  of  1904,  under  which  this  prosecu- 
tion la  brought,  is  unconstitutional  and  null 
and  void,  for  the  reason  that  said  act  does  not 
define  the  crime  denounced  therein,  nor  is  same 
defined  or  designated  by  any  act  or  law  of  the 
state  of  Lottiaiaiia.  and,  further,  that  said  act 
embraces  more  than  one  object  and  vlolatea 
thereby  article  81  of  the  Constitution  of  1898. 

"Further,  that  the  indictment  herein  does 
not  inform  the  defendant  of  the  nature  and 
cause  of  the  nccusatioD  against  him,  and  thereby 
violates  article  10  of  the  Constitution  of  1^ 

"That  for  all  these  reasons  a  new  trial  should 
be  granted  him  and  said  judgment  of  conviction 
be  set  aside  and  annolled. 

"Wherefore  he  prays  that  a  new  trial  bs 
granted  him,  and  that  lie  be  discharged,  and  for 
general  relief." 

The  motkm  having  been  overruled,  de- 
foidant  filed  the  following  Mil  of  exceptions: 

"Be  it  remembered  that  on  the  trial  of  the 
above  case,  the  court  having  in  a  written  opin- 
ion found  the  defendant  saitty  as  charged  in 
the  bOl  of  indictment  in  this  case,  and  to  which 


the  defendant  doly  excepted  and  thereupon  filed 
a  motion  for  a  new  trial,  as  shown  by  said  mo- 
tion for  new  trial  berc^  annexed  and  made 
part  hereof,  and  after  submitting  said  motion 
for  a  new  trial  the  court  overruled  the  same  and 
adhered  to  its  original  opinion  and  judgment 
in  said  case,  and  proceeded  to  sentence  him  un- 
der such  opinion  and  judgment ;  that  before 
sentence  was  pronounced  the  defendant  thm 
and  there  duly  excepted  to  the  overruling  of 
said  motiod  for  a  new  trial,  and  annexes  hereto 
and  makes  part  hereof  all  of  the  evidence  in- 
troduced on  the  trial  of  said  case,  and  contends 
that  thereunder  and  as  shown  thereby  no  crime 
whatever  was  committed  by  him  under  the  laws 
of  Ijoulsiana,  and  especially  was  he  not  guilty 
of  owning,  operating,  keeping,  or  working  in  a 
pool  room  in  the  manner  and  form  as  charged  in 
said  bill  of  indictment,  and  in  testimonv  where- 
of be  has  prepared  and  presents  this  his  bill  of 
exception  to  the  overruling  of  said  motion  for  a 
new  trial,  which  was  duly  read,  signed,  and 
filed  in  vpea  court  on  this  2Sth  day  of  F^uaiy* 

Be  thai  filed  tbe  f oUowlng  motUm  in  ar- 
rest of  jodgmant: 

"In  this  case  now  comes  tiie  dtfendant,  and 
moves  and  prays  the  court  to  arrest  the  Ju^- 
ment  herein  and  set  aside  the  conviction  herein 
of  this  defendant  on  the  ground  and  for  the  rea- 
son that  Act  No.  128  of  1904,  under  which  and 
by  virtne  of  which  this  prosecution  Is  brought 
and  upon  which  the  indictment  is  founded,  is 
utterly  unconstitutional  and  null  and  void,  and 
for  the  reason  that  said  act  fails  and  does  not 
define  the  crime  herein  denounced,  nor  is  same 
defined  or  designated  by  any  other  act  of  law 
of  the  stete  of  Lonisiajia,  and  on  tbe  further 
ground  tliat  said  act  emra'aces  more  than  one 
object,  in  that  It  makes  or  attempto  to  create 
four  distinct  crimes  and  dieret^  violates  ar- 
ticle 31  of  the  Constitution  of  1898,  and  said 
indictmoit  charges  said  four  distinct  crimes  and 
is  therefore  bad;  that  therefore  the  indictment 
herein  and  the  ludgment  of  conviction  tfamcm 
is  null  and  void,  and  should  be  arrested  and 
■et  aside,  and  your  defendant  discharged. 

"Wherefore  he  prays  that  this  motion  in  ar- 
rest of  judgment  oe  sustained,  and  that  he  be 
hmre  discharged,  and  for  cost  and  general  re- 
lief 

Opinion. 

The  district  judge,  in  overruling  the  de- 
morrer  to  the  evidence,  assigned  extended 
written  reasons  in  support  of  his  conclusion, 
and  proceeded  at  once  to  adjudge  the  defend- 
ant "guilty  as  charged"  and  to  sentence  him. 
There  wqs  nothing  to  be  done  other  than 
this.  The  case  had  reached  the  point  where 
the  next  proper  and  necessary  step  in  the 
proceeding  was  to  pronounce  the  final  judg- 
ment to  be  rendered  therein  "on  the  law  and 
the  facte."  A  "bill  of  exceptions"  taken  to 
that  action  was  as  uncalled  for  and  Improper 
as  would  have  been  a  bill  of  exceptions  taken 
to  the  verdict  of  a  Jury  on  the  blended  ques- 
tions of  law  and  fact  which  had  been  sub- 
mitted to  it  A  bill  which  was  taken  and 
filed  in  the  present  case  correctly  refers  to 
tbe  action  of  the  Judge  which  is  now  com- 
plained of  as  having  occurred  on  the  "trial" 
of  tbe  case,  inasmuch  as  after  the  Issues  had 
been  submitted  to  him  on  the  facts  and  the 
law  there  had  been  unquestionably  a  trial, 
before  a  judgment  by  him  bad  to  be  rendered. 
Had  this  particular  case  been  one  before  a 
Jury  impaneled  and  sworn  to  tr7  It,  and  had 
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couubcI,  after  all  of  the  testimony  bad  been 
introdvced,  agreed  to  Bubmlt  the  issues  to 
the  court  on  a  demurrer  to  the  evidence,  the 
dls«diarge  of  the  jury  would  have  Inevitably 
followed,  as  there  would  have  been  no  Issues 
left  on  which  a  Jury  conid  be  called  on  to 
pasa  The  sabsequent  action  of  tbe  court  in 
finding  the  accused  guilty  and  sentencing  blm 
would  place  matters  In  the  same  position  In 
which  they  would  have  .been  bad  the  jury 
remained  and  passed  upon  the  case,  reaching 
the  same  conclusion  as  did  tbe  Ju^e.  Tbe 
Judge  under  tbe  clrconistancffl  would  have 
exercised  functions  of  both  Jury  and  Judge, 
and  the  Judgment  of  the  Judge  comes  to  this 
court  as  Irrevocably  fixed  as  to  a  conclusive 
finding  of  guilt  against  the  accused  as  would 
be  the  wdlct  of  a  jury  on  the  same  subject 
The  JurisdlcUon  of  this  court  Is  under  tbe 
Gonstltatlon  of  the  state  limited  strictly  to 
Questions  of  law.  In  order  to  review  tbe 
action  of  tbe  district  Judge,  and  reverse  It, 
this  oonrt  would  be  forced  by  means  of  some 
process  of  its  own  to  resolve  the  Judgment 
into  tbe  original  elements  of  fact  and  of  law, 
which  by  combination  and  blending  had  been 
formed  Into  tbe  Judgment,  and  thai  reach 
Itself  a  new  Judgment  which  would  be  tbe 
result  of  Its  own  blending  and  comblnatton  of 
the  facts  and  the  law.  This  it  cannot  con- 
Btltntlonally  da  Were  we  to  tmdart&ke  to 
review  the  Judgmuit  of  tbe  district  Judg^ 
and,  differing  fr<nn  him  as  to  what  should  be 
a  correct  conclusion  on  tbe  law  and  the 
facts,  reverse  his  Judgment  of  "gnllty."  the 
logical.  Inevitable,  legal  result  would  be  that 
we  would  be  cwnpelled  to  substitute  for  the 
reversed  Judgmoit  of  '^gniltr'*  our  own  Judg- 
ment of  "not  guilty"  and  bring  at  once  tbe 
inosecutlon  to  an  end  on  the  merlto  in  tUs 
court  We  certainly  could  not,  after  detei^ 
mining  all  the  issues  of  fiict  and  of  law  in  tbe 
case,  remand  It  to  the  trial  Judge  tor  a  new 
triat;  for  there  troold  be  no  issue  left  for 
tbe  trial  Judge  to  try.  The  most  that  could 
be  done  would  be  to  register  our  own  decree, 
which  would  be  final.  This  court  Is  without 
power  or  authorll?  in  criminal  cases  to  re* 
verse  on  their  merits  Judgments  sent  to  It 
on  appeal  and  prononnn  final  Judgments 
therein.  Counsel  of  accused  parties  have  re- 
peatedly made  attempts  to  have  this  court 
go  behind  the  verdict  of  the  Jury  on  the  mat- 
ter of  ttie  guUt  and  Innocence  of  the  parties, 
by  means  of  motions  for  a  new  trial  to  which 
all  the  testlmtmy  adduced  on  the  trial  had 
been  made  a  part,  and  on  the  refusal  of  that 
application  taking  a  bill  of  exception  to  such 
refDsal,  annexing  thereto  the  motion,  with  Its 
accompanying  testimony  and  the  reasons  as- 
signed by  the  trial  Judge  for  his  ruling.  This 
court  has  steadily  resisted  such  attempts. 
The  authorities  on  that  subject  are  many  of 
them  cited  In  State  v.  Hauser,  112  La.  835, 
86  South.  806.  See,  also.  State  v.  Peterson,  2 
La.  Ann.  021;  State  v.  Nelson,  8  La.  Ana 
496:  State  v.  Ward,  14  La.  Ann.  678.  There 
is,  quoad  the  subject  of  this  court's  Jurl» 


diction,  no  difference  in  principle  in  go- 
ing behind  tbe  verdict  of  tbe  Jury  in  the  mat- 
ter of  tbe  guilt  or  Innocence  of  accused  par- 
ties on  an  application  for  a  new  trial  and  go- 
ing behind  a  final  Judgment  of  guilty  ren- 
dered by  a  district  Judge,  acting  as  both  Judge 
and  Jury,  after  all  tbe  testimony  of  which 
tbe  case  was  susceptible  had  been  submitted 
to  him.  In  State  v.  Hauser,  112  La.  835,  86 
South.  886,  this  court,  referring  to  State  v. 
Sweeny,  87  La.  Ann.  2,  used  tbe  following 
language: 

"What  was  said  in  that  case  as  to  tbe  final- 
ity of  the  conclusions  reached  by  the  Jury  npoa 
qneations  of  fact  applied  also  to  ttie  conclusions 
which  the  jury  reached  to  the  qoestiona  of  law 
Ih  determining  the  verdict  as  tbe  gailt  or  in- 
nocence of  the  accused.  The  jury  In  this  state 
are  judges  both  of  the  fact  and  the  law.  This 
court  is  authorized  to  pass  upon  questions  in- 
volving the  admissibility  or  nonadmlssibUity 
of  evidence  before  the  Jury,  if  they  are  properly 
presented  to  it  but  not  npon  tbe  effect  of  the 
evidence  when  It  has  once  reached  the  jury.  It 
is  authorized  to  say  whether  guestlona  of  law  as 
submitted  to  tbe  jury  were  correct  or  not,  and 
whether  correct  questions  of  law  which  the  ac- 
cused had  the  right  to  have  had  submitted  were 
improperly  refused  or  not;  but  when  the  case 
once  gets  to  the  jury  under  legal  conditions,  we 
are  powerless  to  review  the  correctness  of  its 
cooclnsions  as  to  the  blended  questions  of  law 
and  fact  which  were  submitted  to  it  We  can- 
not separate  the  one  fnan  the  other." 

In  Stete  T.  Porte,  9  La.  Ann.  106.  tbt» 
court  said: 

*The  only  question  npon  which  we  can  pass 
is  as  to  the  admissibility  of  the  evidence,  not 
as  to  its  effect  Was  it  competent  evidence 
under  the  indictment?  Not  whether  it  was  It- 
self sufficient  to  esteblish  a  sals  and  sustain  a 
conviction." 

We  have  often  said  that  vra  would  not 
pass  nptm  certain  questions  unless  presented 
a  bill  of  nceptlons;  but  it  la  a  mlstate 
to  conclude  tliat  hecanse  a  bill  of  erceptions 
had  been  reserved  and  token,  we  would  In- 
quire  into  and  dispose  of  the  Oiings  <!om- 
plalned  of.  It  would  be  essentially  neces- 
sary, that  we  could  do  so^  that  the  questions 
raised  should  be  such  as  the  court  *was  au- 
thorized to  adjudicate  upon,  and,  besides, 
be  presented  at  the  time  and  in  the  manner 
and  form  wlilch  Is  required  to  enable  ns  to 
do  so.  The  accused  in  this  case  filed  no  de- 
murrer, nor  did  he  move  to  quash  the  In- 
.dlctment  His  first  objections  were  raised 
on  the  demurrer  to  evidence  Introduced  with* 
out  objection  of  any  kind  from  him,  only 
leaving  for  determination  the  effect  of  the 
evidence  to  detwmlnlng  the  law  and  tbe 
fbcte  of  the  case.  We  are  unable  to  s^rate 
them  from  each  other  as  matters  are  present* 
ed  to  us. 

Tbe  complaint  embodied  in  tbe  second 
bill  of  exceptions  (tbe  bill  taken  to  the  re- 
fusal of  the  court  to  grant  a  new  trial)  was 
the  same  as  that  made  In  the  first  bill,  with 
the  additional  special  contention  tbat  the 
evidence  adduced  had  ftUIed  to  show  that 
there  were  any  bete  made  or  accepted  in 
any  horse  race  to  said  place,  the  betting 
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betng  dime  ontaiae  of  tbe  state,  and  not 

in  the  state  of  Louisiana,  and  the  farther 
contentions,  first  that  Act  No.  128,  p.  202, 
of  1904,  nnder  which  tbe  prosecution  was 
based,  was  unconstitutional,  null,  and  Toid, 
for  the  reason  that  said  act  did  not  define  the 
crime  denounced  therein,  nor  was  the  same 
defined  or  designated  hj  any  law  or  act  of 
Louisiana,  and  that  said  act  embraced  more 
than  one  object  and  Tlolated  thereby  article 
31  of  the  Constitntlon  of  1888,  and,  second, 
that  the  indictment  filed  did  not  inform  him 
of  the  natm«  and  cause  of  the  accusation 
against  him.  thereby  violating  article  10  of 
the  Constitatlon  of  189a 

The  right  accorded  to  parties  convicted  of 
crime  to  apply  for  a  new  trial,  and  tiie  power 
and  authority  conferred  upon  district  courts 
to  grant  the  same,  is  the  great  remedy  af- 
forded by  tbe  lawmaker  for  the  ascertain- 
ment and  cMxectlon  of  any  errors  and  re- 
sulting Injury  which  may  have  taken  place 
in  the  proceedings.  Great  latitude  is  given 
to  the  accused  in  the  assignment  of  the 
grounds  which  might  Induce  the  district 
Judge  to  allow  a  new  trial.  But  grounds 
which  might  properly  be  considered  by  the 
trial  Judge  for  that  specific  purpose  are  by 
no  means  grounds  which  can  or  should  be 
considered  by  the  appellate  court  The  ap- 
pellate court  Is  restricted  to  special  com- 
plaints raised  at  tbe  time  and  presented  In 
the  manner  and  form  required  by  law  or  the 
rules  of  practice.  Complaints  urged,  which, 
If  well  founded,  would  result  not  In  a  new 
trial,  but  as  a  complete  rejection  of  the  ac< 
tion  and  an  absolnte  bar  to  any  farther 
prosecution,  find  no  prop«  place  In  a  motion 
for  a  new  trial. 

The  motion  in  arrest  of  Judgment  was 
based  upon  the  same  grounds  which  were 
set  up  In  tbe  first  and  second  bills  of  ex- 
ception. It  Is  a  motion  which  has  to  be 
tried  for  error  apparent  on  the  face  of  the 
record.  We  are  not  permitted,  in  disposing 
of  that  motion,  to  ^umlne^  discuss,  and  act 
upon  the  testimony  which  was  adduced  on 
the  trial  and  which  may  have  been  placed 
in  the  transcript  Act  No.  128,  p.  292,  of 
1004,  is  not  unconstitutional  as  having  been 
enacted  In  violation  of  article  81  of  the  Con- 
stitution of  1898.  The  object  of  the  statute 
Is  set  out  and  defined  in  the  first  declaration 
made  in  the  title,  that  It  "provides  for  the 
suppression  of  poo!  rooms."  The  other  por- 
tions of  the  title  are  simply  amplifications 
of  that  object  and  announce  the  instrumen- 
talities through  which  the  proposed  suppres- 
sion Is  to  be  effected  and  the  consequences 
resulting  therefrom,  all  of  which  are  germane 
to  the  declared  object  Any  one  reading  the 
first  p<»tion  of  the  title  would  naturally  an- 
tidpate  finding  In  the  body  of  the  act  the 
matters  and  things  therein  enacted.  The 
fact  that  these  matters  were  referred  to  In 
tbe  title  did  not  have  the  effect  of  destroy- 
ing the  constitutionality  of  the  statute.  The 
fact  (If  well  founded  that  the  statute  was 


so  general  as  not  to  be  susceptible  of  en- 
f<Hvement  would  not  strike  at  the  consti- 
tutionality of  the  act  but  at  Its  sufficiency 
and  efficacy.  The  insufficiency  of  an  in- 
dictment framed  imder  a  statute  Is  an  entirely 
distinct  question  from  the  constitutionality 
ot  the  statute  itself.  Parties  accused  of 
crime  have  an  unquestionable  right  to  claim 
the  benefit  of  the  constitutional  rights  grant- 
ed to  them  under  the  constitution  touching 
IndictmeDts,  but  tbe  right  must  be  exercised 
and  claimed  as  to  time  and  manner  and 
form  accordlnr  to  ttie  fixed  rules  of  practice. 

Appellant  presents  bis  claim  for  reversal 
(m  a  motion  in  arrest  ot  Judgment  found  In 
a  transcript  which  discloses  the  tact  that  be 
pleaded  without  objection  to  an  indictment 
framed  tn  the  exact  words  of  a  statute; 
that  he  went  to  trial  without  Interposing  a 
demurrer  to  the  indictment  or  motion  to 
quash ;  that  the  Issues  were  submitted  on  the 
Indictment  as  found  to  the  trial  Judge  on 
evidence,  not  only  acquiesced  In,  but  actual- 
ly consented  to,  with  no  bill  of  particulars 
having  been  asked  for  by  the  defense— all 
of  this  being  followed  by  a  Judgment  of  the 
court  seised  of  Jurisdiction.  Appellant  hlm>- 
self  admits  and  shows  that  the  term  "pool 
room,"  used  in  the  statute,  has  been  defined 
by  lexicographers  and  In  decrees  of  different 
courts,  and  that  it  has  a  popular  signification, 
though  the  term  is  a  generic  one  covering 
different  kinds  of  pools.  He  cites  a  number 
of  these  definitions  in  his  brlet  The  state 
also  cites  a  nnmb«r  of  definitions,  for  In- 
stance: 

"Pool  room.**  A  place  where  people  bet  or 
take  chances.  See  Words  &  Phrases,  tit  "Pool 
Iloom";  People  v.  McCue  (Sop.)  88  N.  Y. 
Supp.  1088. 

The  defendant  might  therefore  have  been  In 
fact  charged  with  having  In  violation  of  law 
kept  a  place  where  people  took  chances,  y/hm 
the  parties  thought  proper  to  submit  the 
issues  to  the  Judge  on  certain  evidence  Intro- 
duced by  consent  th^  occupied  In  the  case 
the  same  position  which  they  would  have 
occupied  had  the  state,  on  defendant's  ap- 
plication, filed  a  bill  of  particulars  covering 
the  condition  of  affairs  which  that  testimony 
disclosed.  Defendant  could  not  claim  that 
be  had  not  been  Informed  as  to  the  nature 
and  cause  of  the  accusation  against  him. 

We  do  not  think  the  generality  of  the  term 
"pool  room"  was  such  as  to  make  the  statute 
Inopwative.  Board  of  Gom'rs  v.  Mialegrlch, 
S2  La.  Ann.  1292,  27  South.  790.  The  defend- 
ant had,  however,  the  right  to  have  bad  the  spe- 
cific kind  of  "pooling"  which  he  was  charged 
with  operating  at  bis  place  of  business  set 
out  In  a  bill  of  particulars,  had  he  thought 
proper  to  claim  that  right;  but  he  did  not  do 
so.  We  think  that  the  objections  u^ed  Id  the 
motion  In  arrest  were  cured  by  the  trial  and 
by  the  Judgment  rendered,  under  the  circum 
stances.  State  T.  Hauaor,  112  La.  835,  86 
South,  m 
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For  the  reasons  assigned,  it  Is  berebjr  or- 
dered tbat  the  Judgment  appealed  from  be 
-afflnued. 

On  Rehearing. 

LAND,  J,  The  pleadings  and  Issues  in- 
volved in  this  controversy  have  been  bo  fully 
stated  In  the  original  opinion  of  this  court 
that  repetition  would  be  useless. 

The  Attorney  General  conceded  in  argu- 
ment that  the  motion  In.  arrest  properly 
raised  the  question  of  the  valldlly  of  the 
statute.  We  will  consider  the  ease  from  that 
.point  of  view. 

The  gist  of  def^danfs  objection  is  that 
the  terms  of  the- statute  are  so  vague  "as  to 
mean  everything  in  general  and  nothing  in 
particular."  It  is  argued  that  the  term  "pool 
room"  is  generic,  embracing  many  different 
kinds,  none  of  which  are  designated  in  the 
statute,  wtilch  consequently  Is  void  for  ob- 
flcurlty. 

Act  Xo.  128,  p.  202,  of  1904,  was  passed  for 
the  suppression  of  pool  rooms  from  and  after 
September  1,  1004.  This  act  was  approved 
July  8,  1904.  Hence  we  may  infer  that  the 
"pool  rooms"  Intended  were  in  operation  In 
the  state  of  Louisiana  when  the  act  was 
adopted  and  that  a  period  of  grace  was  grant- 
ed for  the  purpose  of  enabling  the  owners  to 
wind  up  their  affairs.  The  act  further  de- 
<:lares  the  operation  of  pool  rooms  to  be 
gambling.  It  Is  to  be  inferred  that  the 
statute  contemplates  "pool  rooms"  whose  op- 
eration was  not  considered  as  gambling  under 
the  general  laws  of  the  state  existing  at  the 
date  of  the  adoption  of  Act  No.  128,  p.  202, 
ot  lOOl. 

At  the  same  session  of  the  General  Assem- 
1)ly  Act  No.  127,  p.  291,  was  passed  for  the 
auppresslon  of  turf  exchanges  and  declaring 
their  operation  to  be  gambling.  Both  acts 
were  introduced  by  the  same  representatlTes, 
and,  mutatis  motandia,  th^r  provisicHia  are 
identical. 

Now,  what  kind  of  business  was  conducted 
in  pool  rooms  and  turf  exchanges  that  re- 
•qulred  additional  legislation  to  place  its  op- 
eration in  the  category  of  gambling.  The  an- 
swer to  the  question  may  be  found  In  the  de- 
•dslons  of  this  court  to  the  effect  that  betting 
on  horse  races  was  permitted  by  the  Civil 
Oode,  and  therefore  could  not  be  considered 
as  gambling. 

In  City  of  Shreveport  r.  Meloney  and 
Schulainger,  107  La.  1^,  81  South.  702;  de- 
fendants were  prosecuted  for  operating  a 
*'turf  exchange"  in  violation  of  a  city  ordi- 
nance. They  were  discharged  in  the  city 
■court,  and  the  Judgment  was  affirmed  on  ap- 
peal. The  conclusions  of  this  court  are  well 
expressed  In  the  syllabus,  as  folloivs,  viz.: 

"Laws  heretofore  passed  against  gambling  do 
not  include  betting  on  horse  races  in  any  form. 
Betting  cm  horse  races,  in  view  of  the  betters, 
within  their  means.  Is  not  unlawful,  but,  on  the 
contrary,  has  the  law's  special  sanction.  The 
question  whether  betting  on  races  at  a  distance, 
«ut  ef  Tiew.  through  tb»  medium  of  turf  ex- 


changes, should  be  snrpcesMd  as  bdac  gambl- 
ing, is  one  left  to  the  Lwlslatare  by  the  clear 
terms  of  the  Constitution.^' 

This  case  was  decided  at  the  1001-02  term. 

In  July,  1902.  the  Legislature  passed  Act 
No.  206.  p.  397,  granting  authority  to  munic- 
ipal corporations  to  regulate  "pool  rooms  and 
turf  exchanges"  by  ordinances  and  to  pre- 
scrlt>e  penalties  for  the  violation  of  the  same. 

Under  the  authority  of  tills  act  the  city  of 
Shreveport  passed  an  ordinance  confining  the 
business  of  conducting  a  pool  room  and  turf 
exchange  within  certain  limits.  This  ordi- 
nance was  challenged  by  Scbulsinger  and 
others,  prosecuted  for  its  violation,  on  a 
number  of  grounds,  and  was  declared  null 
and  void  by  the  CII7  court  On  appeal  this 
Judgment  was  reversed  by  this  court  and  the 
validity  of  the  ordinance  was  sustained.  See 
CUty  of  Shreveport  r.  Schulslnger  et  al..  113 
La.  8,  86  South.  870.  This  court  held  therein 
that  the  power  to  regulate  did  not  Include  the 
power  to  Intentionally  suppress,  but  could  be 
lawfully  exercised  notwithstanding  the  fact 
that  the  business  might  thereby  be  made  un- 
profitable and  perish  for  lack  of  support  In 
both  decisions  (107  La.  103.  31  South.  702, 
and  113  La.  0,  36  South.  870)  the  business  of 
operating  a  pool  room  or  turf  exchange  was 
recognized  as  an  "evil"  which  might  be  regu- 
lated, discriminated  agolnst,  or  suppressed  by 
the  state  In  the  exercise  of  its  police  power. 
In  both  cases  the  opinions  show  that  the 
business  conducted  was  betting  or  receiving 
bets  on  horse  races  out  of  view  of  the  tracks. 
Hence  we  may  conclude  that  both  acts  of 
1904  were  Intended  to  suppress  such  busi- 
ness, whether  called  a  "turf  exchange"  or 
"pool  room."  Conceding  that  the  term  "pool" 
or  "pool  room"  has,  according  to  lexicograph- 
ers, several  meanings,  we  are  of  opinion  that 
the  legislation  on  the  subject,  the  direct  re- 
sult of  the  dedsloDS  of  tills  court,  show  that 
the  term  "pool  room"  was  used  to  designate 
a  room  In  which  betting  on  races  is  carried 
on.  Our  Civil  Code  declares  that  "the  words 
of  a  law  are  generally  to  be  understood  In 
their  most  usual  signification,  without  attend- 
ing so  much  to  the  niceties  of  grammar  rules 
as  to  the  general  and  popular  use  of  the 
words."  Article  14.  The  lawmaker,  in  en- 
acting this  rule  of  construction,  assumed  that 
the  Judges  must  know  what  the  community 
knows  as  to  the  popular  meaning  of  words. 

Th^e  is  a  constant  evolution  in  language, 
producing  new  words  and  phrases,  and  modi- 
fying the  significance  of  old  ones.  It  does 
not  follow  that  words  not  found  In  the  dic- 
tionaries have  no  meaning.  For  example, 
the  term  "turf  exchange"  Is  a  new  combina- 
tion of  old  words,  Indicating  a  place  where 
persons  meet  to  transact  some  kind  of  busi- 
ness appertaining  to  the  "race  course  ov  ra- 
cing." But  the  true  meaning  of  the  words 
cannot  be  ascertained  without  taking  notice 
of  their  popular  use.  Tlie  laws  to  suppress 
"pool  tonuB"  and  "turf  excbancfli"  an  on 
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the  same  snbject-matto:.  and  "what  Is  clear 
In  one  statute  may  be  called  in  aid  to  explain 
what  Ib  doubtful  In  another."  GIv.  Code, 
art.  17.  Taken  together,  both  acts  indicate 
a  clear  Intent  to  suppress  gambling  on  horsa 
races  carried  on  In  rooms  or  places  distant 
from  tbe  tracks. 

It  has  been  well  said  that  "the  court  will 
resort  in  the  Interpretation  of  statutes  to 
the  common  knowledge  of  the  public  at  lai^ 
on  conditions  which  led  to  its  adoption." 
Bishop  on  Statutory  Crimes,  §  77,  footnote. 

Wlgmore,  In  his  recent  work  on  Evidence, 
afto-  stating  that  tbe  doctrine  of  judicial 
notice  applies  to  "the  meanings  of  words  and 
phrases,"  says: 

"So  far  as  they  are  notorious  and  nngoestion- 
ed.  they  are  constantly  found  noticed.  Here, 
too,  tbe  local  circnmstanoe  and  usage  of  the 
ttins  must  more  than  ever  control  the  ralinc." 
Tolame  4»  p.  2682. 

The  eril  aona^t  to  be  remedied  by  the  I^ls- 
latfon  of  1904  was  notorious  and  unques- 
tioned, and  was  a  matter  ot  public  concern, 
not  oidy  In  Loalslana,  but  In  other  states  of 
the  Union.  Judges  must  know,  as  everybody 
knows,  that  this  e?U  was  gambling  on  horae 
races  throngb  the  medium  of  pool  rooms  and 
turf  gichanges. 

We  therefore  hold  that  tbe  wnds  of  the 
statute  are  sufficiently  certain  to  Indicate 
the  partteolar  trflaiie  Intraded  by  tbe  law- 
maker. 

Tbe  second  and  laat  defense  urged  Is  that 
the  defendant  was  not  guilty  of  any  offrase 
in  this  state,  because  the  bets  or  wagers,  or 
offos  to  bet,  were  telegraphed  out  of  the 
state,  and  placed  out  of  the  state;  the  de- 
fendant receiving  a  commlaaton  tq^  the 
beta  so  placed. 

The  district  judge,  la  bis  able  opinion,  aayu : 

"Tht  court  Is  constrained  to  conclude  that, 
in  determiniiut  the  ieslslative  inteot  In  the  use 
of  tbe  term  "pool  room,"  it  most  avoid  all 
verbal  aabtletleB.  all  astute  and  narrow  defiol- 
tio&B.  and  decide  that  the  tegislacive  Intent  was 
to  use  the  term  in  its  common  or  popular  mean- 
ing, and  ^ve  the  act,  a  remedial  statute,  such  a 
construction  as  to  correct  the  mischief  at  which 
it  was  aimed,  apd  that  the  mischief  thus  aimed 
at  was  operating  a  room  where  people  resort  to 
wager  on  horse  races  run  away  from  the  room, 
in  or  ont  of  the  state,  whether  such  bets  be 
made  Individually  or  in  combination ;  further, 
that  the  wager  is  completed  when  the  defendant 
receives  and  transmits  the  bet  or  offer  to  bet  to 
a  person  outside  of  the  state ;  and  that  the  modna 
operandi  disclosed  by  the  statement  of  fact 
shows  simply  a  snbterfuga  and  studiously  con- 
trived evasion." 

Tbe  bets  or  otteta  were  received  by  de- 
fendant in  his  pool  room  or  turf  exchange 
In  Shreveport  under  the  guise  ot  telegrams 
sent  to  Texarkana.  Ark.,  a  neighboring  town. 
The  bets  wcm  were  paid  by  defendant  In 
Shreveport 

The  statute  prohibited  the  conduct  and 
operation  of  "pool  rooms."  It  is  a  police 
regnlation  to  suppress  gambling  In  rooms 
or  exchangee  on  races  remote  from  tbe  track. 
Tbe  harm  is  done  where  the  betters  find  the 
opportunity  and  tbe  means  to  make  their 
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wagers,  and  Is  the  same,  wbatev^  may  be 
tbe  form  of  betting.  To  hold  that  a  pool 
room  may  be  lawfully  operated  In  this  state 
through  the  thin  disguise  of  telegraphic  ofTers 
to  bet  wired  to  a  confederate  in  another  state 
would  nullify  the  statute.  The  venue  was 
well  laid  where  tbe  pool  room  was  actually 
operated.  See  McClaln,  Criminal  Law,  SS 1297, 
1305,  and  section  1307,  footnote.  See,  also. 
People  V.  Welthoff,  93  Mich.  631,  fS3  N.  W. 
784,  32  Am.  St  Rep.  532,  where  in  the  case 
of  a  gambling  room  the  court  said : 

"The  money  is  placed  in  the  hands  of  the  de- 
I  fendant  by  one  par^  to  the  wager,  and  if  be 
wins  he  receives  the  money  won  in  this  room; 
If  he  loses  it,  knowledge  of  the  loss  is  brought 
to  him  in  this  room.  That  it  requires  the  inter> 
veotlon  of  another  agency  (a  telegraphic  com- 
pany) does  not  relieve  the  respondent  It 
wonld  be  a  reproach  to  the  law  if  It  were  pos- 
sible that  responsibility  conld  be  avoided  by 
any  such  subterfuge  as  is  apparent  in  the  vary 
scheme  adopted  by  the  respondent  in  this  case." 

The  district  attorney  also  ret&^s  to  tbe 
case  of  Ames  v.  Eirby,  Sheriff,  59  At).  568, 
recently  decided  by  the  Supreme  Court  of 
New  Jersey,  and  not  yet  officially  reported. 

We  therefore,  disr^rdii^  all  qnestionB 
of  criminal  pleading  and  considering  tbe  Is- 
sues as  propwly  presented  for  review,  are 
of  opinion  that  the  judgm^t  appealed  from 
is  correct  and  should  be  affirmed. 

For  the  reasons  assigned  It  Is  ordered  that 
our  former  decree  herein  rendered,  affirm- 
ing the  sentence  appealed  from,  be  reinstat- 
ed as  the  final  judgmwt  of  tbe  court 


(lie  Ul) 
No.  15.246.  . 

BOOKSH  St  aL  T.  NEW  IBERIA  SUGAR 
CO.,  Umfted. 

(Supreme  Court  of  Louisiana.  Jan.  30,  1005.) 

'  1.  Petitobt  Action— Titl*  to  Maiwtain. 

Plaintiff  in  a  petitory  action,  in  order  to 
recover,  must  at  least  show  a  better  title  to 
the  proper^  claimed  than  the  defendant  in 
possession. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Cent  Dig.  Real  Actions,  §  22.] 

2.  Pbescbiption  —  JTjnioiAL  Suj— Advebse 

POBSBSSION— E  V I DENCE. 

Where  a  tract  of  land  has  been  incorpo- 
rated, by  fencing  and  use,  in  a  plantation  for 
more  than  20  years,  openly,  notoriously,  and 
without  interruption  or  disturtmnce,  and  the 
plantation  is  sold  by  the  sheriff,  as  sncb,  by 
name  and  by  metes  and  bounds,  tbe  tract  so 
Incorporated  passes  to  the  adjadicatee,  with 
and 'as  a  part  of  said  plantation^  by  a  title 
the  defects  of  which,  if  any  there  be,  where  the 
adjudicatee  continues  in  {KMsession  In  good 
faith,  are  cured  by  the  prescription  of  10  years. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  H  444,  445.] 

(Syllabus  by  the  Court.) 

Appeal  from  Nlnetemth  Jndidal  District 
Court  Parish  of  Iberia ;  Louis  OctaTS  Hack- 
er, Judge  ad  hoc. 
I     Action  by  Joseph  Booksh  and  others  against 
I  tbe  New  Iberia  Sugar  Company,  Limited. 
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Jndgmeiit  for  plalntWt  and  defradant  ap- 
pealB.  Berereed. 
Rehearing  denied  November  20,  1906. 

BroDBsard,  Dulany  &  Brotusard,  tax  ap- 
pellant Bnrke  St  Burke,  ftw  appelleea. 

Statement 

MONROE,  J.  Plaintiff  brings  this  peti- 
tory action  for  the  recovery  of  about  229 
acres  of  land,  which  are  said  to  form  part 
of  the  Bhna  (formerly  called  "El  Dorado" 
and  "Sarah")  plantation.  In  the  parish  of 
Iberia,  of  which  land  they  allege  that  defend- 
ant Is  In  unlawful  possession.  Defendant, 
for  answer,  avers  that  the  land  In  question 
Is  part  of  Morbihan  plantation,  of  which  It 
Is  owner,  and  that  it  and  its  authors  have 
been  in  open,  continuous,  and  uninterrupted 
possession  thereof,  according  to  a  boundary 
which  has  been  recognized  by  the  owners  of 
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Rl  Dorado,  Sarah,  or  Elma  plantation,  for 
more  than  40  years ;  and  defendant  pleads 
estoppel  and  prescription.  From  certain 
plats  of  surveys  which  have  been  offered  by 
the  litigants,  respectively,  the  subjoined 
rough  "Sketch  A"  has  been  prepared  as  an 
aid  to  the  approximate  delimitation  of  the 
land  and  the  more  intelligible  statement  of 
the  subject-matter  In  controversy,  the  un- 
shaded subdivisions,  within  the  letters  F,  G. 
H,  I,  J,  K,  L,  M,  N,  representing  the  acreage 
constituting,  as  it  is  alleged,  Elma  planta- 
tion, Including  the  disputed  territory,  which 
is  within  the  letters  E,  A,  B.  M,  L,  K.  J,  I, 
H,  and  the  shaded  subdivisions  representing 
the  acreage  constituting,  or  said  to  have  con- 
stituted, Morbihan  plantation. 

Plaintiffs  acquired  the  title  exhibited  by 
them  from  Landry  &  Lanier  by  two  acts, 
passed  in  1901  and  1903,  respectively ;  Landry 
(who  subsequently  sold  an  undivided  half  in- 


terest to  Lanier)  acquired  from  Emile  Gajan 
October  13,  1899;  Gajan  acquired  from  Hes- 
slnger  June  19,  1S99 ;  Hesslnger  acquired  at 
a  sale  made  by  the  sheriff  under  an  execution 
against  the  Sarah  Planting  &  Refining  Com- 
pany, May  6,  1899;  the  Sarah  Planting  & 
Refining  Company  acquired  from  Jos.  Well 
June  29,  1898;  Well  acquired  at  a  sale  by 
the  sheriff  in  a  proceeding  against  Pierce  & 
Canty  June  25,  1898;  Pierce  &  Canty  ac- 
quired from  Well  April  8,  1897;  Well  ac- 
quired from  the  widow  and  heirs  of  Marx 
Levy  April  8,  1897;  and  at  this  point  there 
Is  a  hiatus  In  the  proof,  the  act  of  sale  to 
Well  contalnli^  a  recital  to  the  effect  that 
the  vendors  had  acquired  by  reasou  of  their 
havli^  been  pat  In  possession  as  widow  In 
community  and  heirs  of  Marx  Levy,  who  (so 
the  act  recites)  had.  acquired  the  property  by 
purchase  from  Mrs.  Harriet  P.  Amst,  wife' 


of  Lucius  D.  Hopkins,  but  neither  the  judg- 
ment putting  In  possession  nor  the  act  of 
sale  from  Mrs.  Hopkins  to  Marx  Levy  being 
in  the  record.  Passing  this,  it  la  shown 
that  Mrs.  Harriet  F.  Hopkins  acquired  the 
property  from  Celestin  Lejenne  and  others ; 
that  Lejenne  and  others  (Including  Theopbile 
Aucoin,  who  subsequently  sold  his  Interest 
to  his  co-owners)  acquired  from  "Mrs.  Jane 
Rramwell,  widow  of  Harry  Hopkins";  that 
Mrs.  Jane  (Bramwell)  Hopkins  acquired  at  a 
sale  made  by  the  sheriff  In  execution  of  a 
judgment  obtained  by  her  against  J.  J.  Mis- 
trot  and  others ;  and  that  Mistrot  and  others 
acquired  by  purchase  from  "Mrs.  Jane  Bram- 
well, widow  of  Harry  Hopklna"  Here  there 
Is  another  hiatus  in  the  proof,  there  being 
nothing  In  the  record  to  show  when  or  from 
whom  Mrs.  Jane  Bramwell  Hopkins  acquired 
the  property.  It  Is  not  unlikely  that  she  was 
the  widow  of  Harvey,  and  not  Harry,  Hop- 
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king;  bM  tiiere.lB  no  proof  of  that  fact,  or 
that  there  olitad  a  cunmimlty^oC  aoqneta 
betweoi  her  and  her  hnSband,  nor'la  tt  stMnra 
that  she  waa  Ua  hetr.  Passing  this,  also. 
It  anteaiB  that  on  April  8,  1848,  Harvey 
Hopkins  aoqnlred  by  purchase  from  Leonard 
J.  Ebnlth  an  nndivlded  half  tntereat  In  oer^ 
tatn  pK^ntjr,  Including  the  foUowli«:  **A 
piece  ot  land  sltnated  In  flie  said  parish  of 
St.  Martin  at  a  place  called  'Petit  ITansse 
Polnte*'  meaaorlng  ftnir  arpents  on  Uw  right 
bank  of  the  RlTor  Tecbe,  wltti  the  d^>tta  ad- 
joining the  land  of  Madame  Dnbnclet,  bonnd- 
ed  <m  the  upper  side  by  a  portlfm  of  ttie 
land  now  (or  lately)  belonging  to  Urs.  Weeks 
and  on  the  lower  aide  lands  of  F.  a 
Bontte^,  and  "a  tract  of  land  lying,  situated, 
and  ttAng  at  the  same  place,  meaaurlng  fif- 
teen arpoita  and  two-tblrds  of  an  arpent  front, 
more  or  lees,  on  the  right  bank  of  the  Mrer 
Teebe,  with  the  depth  adjoining  the  lands  of 
Madame  Dnbnclet,  bounded  on  the  npper  ride 
by  tbe  lands  of  Bdouard  Hebert  and  below 
-t^  the  lands  of  Mrs.  Weeks,  above  men* 
tloned**— and  that,  on  January  6.  18B%  at  a 
sale  made  to  ^fect  a  partltl<m,  said  Harvey 
HoiAins  acquired  tiie  other  half  interest  In 
tbe  land  so  described. 

It  appears  tituit  the  tract  fhrst  above  de- 
scribed was  takrai  from  the  eastern  side  of  the 
lot  Na  2.  as  indicated  on  the  "Sketch  A,"  and 
it  la  not  pretended  that  It  has  ever,  since 
the  purchase  In  questlcm,  eztraided  further 
back  than  ttie  southern  lines  of  the  sections 
14  and  15,  as  indicated  on  said  sketch.  It 
also  aiqpears  that  the  tract  secondly  above 
described  was  taken  from  the  section  77,  as 
Indicated  on  the  sketdi.  and  Includes,  In  point 
of  fact,  tbe  frontage  oubraced  between  the 
letters  O  and  N,  ttioi«h  ttte  measnr^uent  of 
that  frontage  seems  to  be  16.20,  Instead  of 
1S%  arpents.  It  further  appears  that  on 
January  29, 1867,  Uarrey  Hopkins  purchased, 
at  a  sale  made  in  the  succession  of  Mrs.  Mary 
Clara  Oonrad,  deceased  wife  of  Jolm  Moore, 
"one  piece  of  land,  having  tm  arpents  on  the 
Bayou  Te^e,  running  back  to  the  land  be- 
longing to  Dr.  Duperier  [between]  parallel 
lines,  containing  99  superficial  arpents,  more 
or  less,  *  •  •  Bald  land  bounded  on  both 
sides  by  the  pnrchaser'B  land,"  which  tract 
la  designated  on  Sketch  A  aa  "Lot  1." 

The  act  by  which  **Mrs.  Jane  Bramwell, 
widow  of  Harry  Hopkins,"  sells  to  J.  J. 
HIstrot  and  others,  contains  the  following 
description  and  recitals,  conctfnlng  the  prop- 
erty sold,  to  wit: 

"A  certain  tract  of  wood  and  prairie  land 
sltnated  on  the  right  bank  of  Bayoa  Tecbe,  at 
a  place  called  'Fausse  Pointe,'  in  the  pariah  of 
Iberia,  tbe  same  beins  a  part  of  Sec  9,  T. 
12  S.,  R.  7  E,  containing  723  arpenU,  bounded 
above  by  tbe  lands  of  P.  Hebert  and  below  hj 
land  of  Dr.  Daperier.  Said  land  is  sold  accord- 
ing to  a  survey  and  plat  made  by  F.  <3.  Bur- 
bank,  dated  November,  1868." 

The  name  "El  Dorado  Plantation"  was 
given  to  tbe  property  for  tbe  first  time,  so 
far  as  tbe  conveyances  show.  In  the  act  of 


sale  from  "Mrs.  Jtne  Bramwell,  widow  tff  - 
Harrj  ffi^klns,"  to  Lejenne  and  cHhen,  in 
February,  1877.  which  act  contains  the  fol- 
lowing description  and  redtals: 

"A  certain  plantation  at  Fausae  Pointe, 
known  by  the  name  of  'El  Dorado,'  measuring 
723  arpents,  more  or  lesB,  bounded  north  by  P. 
Hebert,  south  by  Dr.  A.  Duperier.  east  by  lands 
of  Decuir's  heirs,  and  west  by  Dr.  Dapper. 
The  said  plantation  is  the  same  purchased  by 
vendor  at  sheriff's  sale  in  the  matter  of  the 
seisure  and  sale  made  at  tbe  instance  of  vendor 
in  tbe  case  entitled  'Mzs.  Jane  Ho^ns  v.  J. 
J.  Mistrot  et  al.,'  on  tbe  8d  day  of  July,  1876. 
Tbe  vendor  sells  all  the  land  In  the  said  plan- 
tation known  under  said  name.  The  sale  Is 
made  with  reference  to  boundaries,  *  *  * 
and  the  said  vendor  hereby  promises  that  she 
and  her  heirs  shall  and  will  forever  warrant 
and  defend  the  title  to  the  said  purchasers 
against  all  legal  claims  and  demands  whatever. 
Toe  vendor,  moreover,  transfers  unto  said  pur- 
chasers all  the  rights  and  actions  of  warranty 
to  which  she  is  entitled  against  all  former  pro- 
prietors of  the  property  conveyed,  snbrogating 
said  purchasers  to  said  rights  and  actions,  to 
be  by  them  enjoyed  and  exercised  !n  Uie  same 
manner  as  they  might  have  been  by  the  present 
vendor." 

The  later  conveyances,  beginning  with 
that  from  Hesslnger  to  Gajan,  in  June.  1899. 
and  including  those  by  whldi  the  plaintiff 
acqoired.  contain  a  reservation  reading  as 
follows,  viz. : 

"It  is  well  onderatood  that  the  vendor  does 
not  sell  any  more  than  he  may  have  acquired, 
and  is  not  boand  for  any  deficit  In  the  namber 
of  acres  that  may  appear  to  belong  to  the  plan-  ■ 
tation  sold,  subrogating,  however,  tbe  vendee 
to  all  rights,  title,  and  interest  as  they  may 
appear;  this  sale  being  made  by  metes  and 
bounds,  purchaser  being  well  acquainted  with 
metes  snd  bounds  of  said  plantation." 

The  "survey  and  plat"  by  Burbank,  re- 
ferred to  In  the  first  sale  by  Mrs.  Jane 
(Bramwell)  Hopkins,  has  not  been  produced. 

Upon  the  other  hand.  Dr.  Duperier,  one 
of  the  authors  to  whom  tbe  defendant  traces 
title,  18  shown  to  have  acquired  the  follow- 
ing lands,  to  wltr  On  March  8,  1854,  from 
Madame  Dubuclet,  according  to  a  plan  drawn 
by  A.  D.  Minor,  parish  surveyor,  a  copy  of 
which  has  been  filed  In  evidence,  tbe  differ- 
ent tracts  designated  on  Sketch  A  by  the 
□umbers  20.  13,  14,  41,  42,  45.  61  (either  tbe 
number  14  or  tbe  number  45  including  tbe 
tract  to  which,  on  Sketch  A.  tbe  number  15 
has  been  given);  on  October  10,  1854,  from 
Louis  St.  Marc  Darby,  tbe  tract  desiguated 
on  Sketch  A  as  "Lot  4."  described  in  tbe 
act  of  purchase  as  bounded,  as  to  its  depth, 
"par  la  terre  du  dit  Sleur  Alfred  Duperier" ; 
on  April  25,  1850,  from  Alexis  Poymerau. 
tbe  tract  designated  on  Sketch  A  as  "Lot 
3,"  described  as  "mesurant  dlz  arpents  de 
face  a  la  dite  riviere  sur  environ  dlx  ou 
douze  arpents  de  profondeur" ;  on  April  25, 
1870,  from  A.  Hebert,  fractional  section  33 
In  township  11  S.,  range  7  E.,  and  lots  1, 
2,  8,  and  4  In  section  4  of  township  12  S., 
range  7  E..  which  tracts  are  thus  designated 
on  Sketch  A.  Dr.  Duperier  acquired  other 
lands,  such  as  are  indicated  on  Sketch  A. 
and  possibly  others  besides ;  but  those  whlcb 
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taare  been  specially  mentioned  are  all  that 
concern  this  litigation.  On  Febraary  10, 
1870,  he  coDTeyed  to  bin  wife,  by  datlon  en 
palement,  "(1)  a  certain  sngar  plantation 

*  *  *  consisting  of  several  tracts  of  land 
set  forth  and  described  In  act  of  sale  from 
Mistress  Joseph  Dubaclet,  ♦  •  •"  of  date 
March  8,  1854;  (2)  the  tract  acqalred  from 
Loals  St  Marc  Darby  October  10,  1854; 
<3)  the  land  acquired  from  Alexis  Poymeraa 
April  26,  18S6:  and  other  tracts  which  be 
had  acqalred  from  other  persons. 

By  acts  of  March  1,  1884,  and  January 
6, 1886,  Madame  Duperler  conveyed  the  prop- 
erty so  acquired  by  her  to  Archer  &  Ben- 
ondet 

By  act  of  June  24,  1802,  Archer  &  Renou- 
det  sold  a  portion  of  the  property  so  acquir- 
ed to  William  E.  Taylor,  1^  a  description 
reading  In  part  as  follows,  to  wit: 

**A  certain  sugar  plantation,  meaflurins  1,600 
acres  of  cleared  sugar  land,  •  •  •  in  that 
flection  known  •  •  •  as  'Little  Fausse 
Pointe,'  bounded  on  the  north  by  the  public 
road  leading  from  New  Iberia  to  said  Little 
Fausse  Pointe  and  separating  said  plantation 
from  lands  of  P.  L.  B«Qoadet  and  W.  R. 
Archer :  on  the  soatb  by  lands  of  the  estate  of 
Mary  C.  Moore  and  Bayou  Tectie ;  on  the  east 
by  lands  of  HopklnSi  or  assigns,  Hebert,  Lucien 
Decuir,  and  others;  and  on  this  west  by  lands 
of  Viel  Decuir,  Hackley,  Gollins,  Marvin,  and 
Dotty,  and  the  public  road  separating  said  lands 
from  tbe  lands  of  Chllds  and  leading  from  New 
Iberia  to  Coulee  La  Chute.  All  of  said  lands 
pnrctiased  by  Dr.  Alfred  Duperler  bj  act  of 
purchase  from  Mrs.  Celestine  Marie  Dubaclet 

*  •  •  Biarch  8,  1854  •  •  •  A  certain 
tract  of  land  acquired  from  [by]  Alfred  Dup- 
erler by  purchase  from  Alexis  P   by  act 

of  sale  before  Gaspard  Ratier,  Not,  on  tbe 
28th  day  of  January,  1855  [evidently  referring 
to  the  tract  bought  by  Dr.  Duperier  from  Alexis 
Poymeraa  April  25,  1^].  A  certain  tract 
of  land  acquired  by  purchase  bom  Alexis 
Hebert  *  *  •  on  the  25th  day  of  April, 
1870.  A  fourth  tract  acquired  by  Alfred 
Duperier  from  Louis  St  Marc  Darby  and  wife 

*  *  *  on  tbe  10th  of  Octtdisr,  1870,  being 
parts  of  the  land  purchased  by  tbe  present 
vendors  from  Mrs.  Emma  Mille  [wife  of  Dr. 
Duperier].  •  •  ♦  The  whole  forming  an  ag- 
gregation of  1,600  acres." 

Upon  March  11,  1893,  the  property  thus 
acquired  by  Taylor  was  sold  under  execution 
to  Marx  Levy  as  a  "certain  tract  of  land  or 
sugar  plantation,  situated  *  *  *  on  the 
west  bank  of  Bayou  Teche,  at  about  two 
and  one-half  miles  from  New  Iberia,  and 
known  as  tbe  'Morblhan  Plantation,'  con- 
taining about  1,600  acres  of  cleared  land, 
and  being  bounded  In  front  by  Bayou  Teche, 
in  the  rear  by  the  public  road  leading  to  New 
Iberia,  above  by  lands  of  Archer  and  Re- 
noudet  and  below  by  lands  of  the  estate 
of  Darby,"  etc. 

The  record  does  not  contain  the  act  where- 
by Marx  Levy  sold  the  property  so  acquired, 
but  on  January  27,  1894,  Meyer  and  Joseph 
Well  sold  it  according  to  the  foregoing  de- 
scription, to  tbe  New  Iberia  Refining  & 
Planting  Association  oy  an  act  which  recites 
that  they  had  purchased  It  from  Marx  Levy 
by  notarial  act  of  date  April  4, 1883 ;  and  on 
June  24, 1889,  that  aasoclatlon  sold  said  prop- 


erty to  tbe  New  Ibola  Sngar  Otanpony, 

Limited. 

Dr.  Dup&rler,  who  owned  Oie  greater  part 
of  the  land  constituting  what  Is  now  called 
"Morblban  Plantation"  from  1854  until  tlie 
sale  to  hia  wife  In  1870,  and  whose  wife 
owned  It  until  188^  testifies  quite  poeltlreiy 
that  the  fences,  as  Indicated  approximately 
on  Sketch  A,  have  served  to  separate  that 
property  from  tbe  Elma  plantation  ever  since 
the  date  of  his  acquisition,  and  in  so  testi- 
fying be  is  corroborated  In  a  greater  or  lees 
degree  by  Desire  Bonln,  who  has  lived  as  a 
tenant  on  section  4  since  1876;  by  Placldc 
Bonln,  who  has  known  the  place  for  40 
years  and  has  lived  there  since  1888;  by  A. 
Therlot,  who  has  lived  on  the  place  since 
1884;  by  Theodule  Vital,  who  has  lived  ad- 
joining the  Morblhan  plantation  nearly  60 
years ;  by  A.  Vital,  who  has  known  the  prop- 
erty for  18  or  20  years ;  and  by  Hawk  Collins, 
who  has  lived  on  the  place  and  has  known 
tbe  fences  for  20  years  or  more. 

As  against  this,  the  plaintlfls  have  tbe 
testimony  of  A,  Excarex  and  T.  Aucoln,  who 
(with  Lejeone,  Hriiert  and  Roger)  owned 
the  Blma  place  for  a  while,  dating  from  1877 ; 
of  Philip  and  Belisaire  Hubert  (sons  of  the 
Hebert  mentioned),  who  lived  on  the  Blma 
place  when  their  father  was  part  owner  of 
It;  of  Lucien  Hebert  and  Jules  Verret,  who 
had  lived  on  the  opposite  side  of  tbe  bayon  for 
many  years;  and  of  Arlstlde  Decuir,  who 
owns  the  adjoining  property  upatream — to 
the  effect  that  the  fence,  running  from  A  to 
B  (on  Sketch  A)  was  not  pot  there  until 
after  1878,  It  being  practically  conceded  that 
It  has  been  there  since  1880. 

The  sincerity  of  Dr.  Duperier  Is  not  at  all 
questioned,  but  tbe  counsel  for  plaintiff  think 
he  testified  In  error  as  to  the  particular 
fence  to  which  his  testimony  was  Intended 
to  be  applied ;  and  such  a  mistake  may  possi- 
bly have  been  made-  In  this  connection, 
however.  It  is  to  be  remarked  that  we  do 
not  understand  any  of  tbe  witnesses  as  testi- 
fying that  the  line  of  fencing  Indicated  by 
the  letters  B,  A.  P,  C,  on  Sketch  A,  is  of 
later  date  than  as  teetlfled  to  by  Dr.  Du- 
perler. On  the  contrary,  the  attention  of 
the  plalntlfTa  witnesses,  and  for  the  most 
part  of  the  defendant's,  was  attracted  to 
the  line  of  fencing  Indicated  by  the  letters 
A,  P,  B,  which  divides  the  front  lands  from 
those  In  tbe  rear ;  and,  beyond  the  testimony 
of  Dr.  Duperler,  who  testifies  that  all  of  tbe 
fencing,  as  It  now  stands,  has  been  there 
since  1854,  there  was  but  little  said  concern- 
ing the  line  running  from  front  to  rear  on 
tbe  lower  side  of  the  Blma,  and  constitntlng 
tbe  practical  boundary  between  tiiat  and 
the  Morblhan,  plantation. 

Opinion. 

The  failure  of  the  plaintiffs  to  supply  the 
link  in  their  chain  which  should  connect  the 
title  of  tbe  "widow  and  heirs  of  Marx  Levy" 
with  that  of  Mrs.  Harriet  P.  Hopkins  leav  a 
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tbem  apparaitly  in  ttw  poaitloii  of  acQnbins 
through  mesne  conveyance*,  in  1807,  from 
persons  In  whom  no  title  Is  shown,  property 
which  was  then,  and  had  been  for  many 
years.  In  the  possesalon  of  other  persons, 
claiming  as  owners.  If,  however,  we  assume 
that  the  recital  In  the  sale  of  the  widow  and 
belts  of  Levy  to  Well,  to  the  effect  that  the 
vendors  bad  acquired  the  property  from  Mrs. 
Harriet  F.  Hopkins,  Is  snffldent  to  prove 
the  fact  of  snch  acquisition,  and  we  proceed 
with  the  Inquiry,  we  find  that  In  1869, 
"Mrs.  Jane  Bramwell,  widow  of  Harry  Hop- 
kins," In  whom  no  title  Is  shown,  sold  the 
property  which  Is  now  said  to  constitute  the 
Elma  plantation  by  an  entirely  new  d^rlp- 
tlon,  with  the  recital,  unauthorized  from 
any  point  of  view  that  we  faave  been  able  to 
discover,  that  It  consisted  of  723  superficial 
arpents.  We  eay  unauthorized,  because, 
even  If  we  assume  that  the  vendor  was  not 
the  widow  of  Harry  Hopkins,  as  she  Is  de- 
scribed In  all  the  acts  to  which  she  Is  a  par- 
ty, but  was  the  widow  (In  commimlty)  of 
Harvey  Hoi^na,  and  also  his  sole  heir,  and 
In  that  way  became  the  owner  of  the  proper- 
ty  that  had  been  pur<^a8ed  In  his  name,  the 
fact  remains  that  Harvey  Hopkins  acquired 
lot  1  of  section  9  by  a  title  under  which  be 
could  not  have  been  heard  to  claim  any  land 
lying  more  than  10  or  12  arpents  ba<ft  from 
the  bayou,  whereas  the  recital  In  the  act  of 
sale  referred  to  would  require  that  the  Hoes 
of  lot  1,  described  In  the  sale  to  Harv^ 
Hopkins  as  "having  ten  arpents  on  Bayou 
Tecbe,  mnnlng  back  to  the  land  belonging 
to  Dr.  Duperlor,  •  •  •  containing  99  su- 
perficial arpents.  more  or  less,"  should  be  ex- 
tended back  some  20  or  SO  arpents,  beyond 
the  land  of  Dr.  Duperier,  and  should  Include 
nearly  800  superficial  arpents,  Instead  of  99, 
or  three  times  as  much  land  as  the  title  of 
Harvey  Hopkins  calls  for.  This  of  Itself 
would  be  sufficient  to  defeat  the  plalntUTs 
claim.  In  so  far  as  It  relates  to  land  In  sec- 
tion 9  C  e.,  that  lying  to  the  westward  of 
the  line  O,  K,  on  the  Sketch  A),  since  the 
plaintiff  In  a  petitory  action,  In  order  to 
recover,  must  at  least  show  a  better  title  to 
the  property  sued  for  than  the  defendant  In 
possession.  There  are,  however,  some  addi- 
tional reasons,  which  are  applicable,  also,  to 
the  land  lying  in  the  rear  of  bectlou  77  (1.  e.,  to 
the  eastward  of  the  line  O,  K).  The  witness- 
es on  both  sides  agree  that  the  fence.  A,  P, 
B,  behind  which  that  land  lies,  had  been 
where  it  now  Is,  Inclosing  the  land  as  part  of 
Morblban  plantation,  for  more  than  20  years 
before  this  snlt  was  brought,  and  the  man 
who  bollt  It  testifies  that  in  so  doing  he  re- 
built, after  a  sev^  storm  In  1879,  a  fence 
which  had  been  destroyed  by  that  storm  and 
which  had  been  in  the  same  place  for  many 
years  before ;  thus  corroborating  the  testimo- 
ny of  Dr.  Duperier  to  the  effect  that  the  fences 
are  all  of  them  now  as  they  were  in  18S4,  Giv- 
ing full  weight,  however,  to  the  views  of  the 
learned  Judge  ad  hoc,  for  whose  opinion  In 


the  mattw  we  have  the  highest  respect,  and 
conceding,  that  the  prescrlptton  aeqnlrendl 
causa,  based  on  possession  without  title,  can- 
not be  made  up  of  different  polods  of  posses 
slon  bdd  by  snccesslTe  occupants,  where  the 
one  who  follows  has  no  more  title  than  the 
one  who  precedes,  It  appears  that  for  more 
than  10  yean  prior  to  the  Institution  of  this 
snlt  the  defendant  and  Its  authors  had  been 
in  open,  notorloos,  continuous,  and  uninter- 
rupted possession  as  owners  of  the  land 
claimed,  under  titles  which,  the  circumstan- 
ces considered,  might  fairly  have  included 
that  land.  Thus,  In  the  sale  by  the  sheriff 
to  Marx  Levy,  of  date  Blarch  11,  1893.  the 
property  Is  described  as  "a  certain  tract 
of  land,  or  sugar  plantation,  situated 
*  *  *  on  the  west  bank  of  Bayou  Tecbe, 
at  about  two  and  one-half  miles  from  New 
Iberia,  and  known  as  'Morblban  Plantation,* 
containing  1,600  acres  of  cleared  land,  being 
bounded  in  front  by  Bayou  Tecbe,  In  the  rear 
by  the  public  road  leading  to  New  Iberia, 
above  by  the  lands  of  Archer  &  Renoudet, 
and  below  by  lands  of  the  estate  of  Darby,** 
etc.  It  is  quite  clear  from  this  description, 
however  Inaccurate  or  deficient,  that  the 
property  sold  was  "Morblban  Plantation" 
as  it  then  stood,  and  it  cannot  be  denied  that 
as  It  then  stood  Morblban  plantation  consist- 
ed in  part  of  the  land  here  claimed,  which 
was  under  fence  and  had  been  under  fence, 
certainly  for  more  than  20,  and  possibly  for 
more  than  '40,  years,  ^e  front  land,  in  the 
rear  of  which  the  tract  in  question  lies,  had 
been  acquired  by  Harvey  Hopkins  by  two 
acts  of  sale  (in  1848  and  18S2),  in  one  of 
which  it  Is  described  as  situated  at  Petit 
Fausse  Pointe,  "measuring  IG  arpents  and 
%  of  an  arpent,  more  or  less,  on  the  right 
bank  of  the  River  Tecbe,  with  the  depth  ad- 
joining the  lands  of  Madame  Dubnclet, 
bounded  on  the  upper  side  by  the  lands  of 
Eldouard  Hebert,  and  below  by  the  lands  of 
Madame  Weeks."  In  the  other  act,  by 
which  the  remaining  undivided  half  InterMt 
was  acquired  (and  which  is  In  the  French 
language),  it  Is  said,  "Avec  une  profondeur 
Jolgnat  encore  une  terre  de  Madame  Joseph 
Dubnclet,"  which  we  take  to  mean  that  the 
tract  was  sold  as  running  back  to  the  land 
of  Madame  Dubuclet  As  far  as  we  are  able 
to  discover  from  the  record,  however,  Ma- 
dame Dubnclet  owned  no  land  in  the  rear, 
unless  the  land  now  claimed  by  the  plain- 
tiffs was  at  that  time  considered  her  proper- 
ty. Be  that  as  It  may,  the  disputed  tract, 
as  we  have  said,  was,  when  sold,  In  March, 
1893,  properly  or  improperly  Incorporated  ih 
Morblban  plantation,  bad  been  so  incorpo- 
rated for  more  than  20,  and  perhaps  for  40, 
years,  without  complaint  from  any  one,  so 
far  as  the  record  shows,  and,  when  Morbl- 
ban plantation  was  sold,  It  was  sold  wltb 
and  as  a  part  of  it  Under  these  circumstan- 
ces, we  think  that  the  plea  of  prescription 
of  10  years  was  applicable  and  should  have 
been  sustained,  even  had  the  plaintiffs 
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shown  that  they  Ii&d  ftcqnliM  tbe  titles  ot 
Mrs.  Harriet  P.  Hopkins  and  Harvey  Hop- 
kins, which  they  failed  to  do. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed  that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
plalntlCCs'  demand  be  rejected,  and  their  suit 
dismissed,  at  their  cost  in  both  courts. 

The  CHIBF  JUSTIOB  takee  no  part 


(116  la.) 

No.  15,346. 

STATE  V.  PERALTA. 

^Supreme  Court  of  Louisiaoa.   Nov.  20,  1005.) 

CaiiunAi.  Law— Appiai/— JuRiBDioiioN— £lx< 
TsnT  <a  Feitalxt. 

Appeal  dismissed,  for  want  of  jarladlction. 

(Syllabus  by  the  Court.) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans ;  Frank  D.  Chretien,  Judge. 

F.  B.  Feralta  was  indicted  for  violation 
of  Acts  1902,  p.  42,  No.  34,  making  it  an  of- 
fense to  willfully  neglect  to  provide  for 
the  maintenance  of  any  person's  wife  or 
minor  children,  and  gave  a  bond  condition*^ 
to  pay  a  certain  sum  weekly,  and  was  after- 
wards adjudged  guilty  of  contempt  for  tbu 
failure  to  make  sucji  payment,  and  appeals. 
Appeal  dismissed. 

John  Q.  Flynn,  for  appellant  Walter 
Gnlon.  AtlT.  Oen.,  and  Henry  Uooaey,  Aast 
DIst.  Atty..  tor  the  State. 

NICHOLLS,  J.  The  defendant  was  In- 
dicted for  violation  of  the  provisions  of  Act 
No.  34,  p.  42,  of  1902,  entitled  "An  act  mak- 
ing It  a  misdemeanor  to  desert  or  willfully 
neglect  to  inside  for  the  support  and  main- 
tenance by  any  penon  of  his  wife  or  minor 
children  in  destltnte  or  necessitous  circum- 
stances and  to  provide  a  penalty  therefor." 

On  the  16th  of  September,  1905,  he  was 
fennd  "guilty,"  and  ordered  to  pay  to  his 
wife  weekly  the  sum  of  $9  for  a  period  of 
one  year  from  and  after  the  18th  of  Septem- 
ber, 1906,  the  said  sum  to  be  paid  to  the 
criminal  sheriff  for  his  wife,  and  to  furnish 
bond  in  the  sum  of  |200,  conditioned  upon 
tbe  good  faith  to  carry  oat  the  provisions  of 
the  order  aforesaid. 

On  September  19th,  on  motion  of  Harry 
Hoon^,  assistant  district  attorney,  snggest- 
ing  that  the  defendant  bad  not  complied 
with  the  order  of  the  court  commanding 
him  to  pay  to  the  criminal  sherlif  of  this 
IKirish  the  sum  of  $9  for  account  of  bis  wife, 
it  was  ordered  by  tbe  court  that  said  Peral- 
ta,  defendant  herein,  do  show  cause  on  Fri- 
day, September  22,  at  10:80  a.  m.,  why  he 
staonld  not  be  judged  guilty  of  contempt  of 
court  and  pnnlshed  accwdingly. 

On  September  22d  the  defendant  filed  a 
motion  for  a  new  trial*  which  was  fixed  for 
trial  op  the  29tb. 


On  OctDbtt  Mil  a  nug^enrive  aEpeal  In  said 
nnmliered  and  entitled  cause  "was  applied 
fw  and  granted  to  the  Supreme  Court" 
-  A  minute  entry  of  October  6th.  reciting 
that  the  motion  for  a  new  trial  was  fixed  for 
that  day,  declares  that  said  motion  was  tak- 
en up  and  oTermled,  and  that  thereon  a  nw- 
tlon  In  arrest  of  jndgment  was  filed,  sub- 
mitted, and  OTermled. 

The  entry  states  that : 

"Thereupon,  the  rule  to  show  cause  pending 
herein  for  bearing  herein  being  submitted,  to- 
gether with  the  refusal  of  the  defendant  to 
comply  with  the  provisionB  of  the  order  of  tbe 
conrt  herein  rendered  m  S^tember  IS,  1005, 
the  court  ordered  the  said  rule  made  atnolute, 
and  then  and  there  the  defen^nt  F.  B.  Peralta, 
to  pay  a  fine  of  one  hundred 'dollars  or  to 
suffer  imprlwHiment  in  the  parish  prison  for 
a  term  <a  six  mimtiuB  and  fifteen  days;  and 
connael  for  defendant  then  moved  of  the  court 
for  time  to  present  a  new  motion  for  a  aua- 
pensive  appeal  herein,  which  motion  is  ordered 
recorded,  granted,  and,  when  presented  and  filed, 
is  made  returnable  before  the  Supreme  Court  of 
the  state  of  Louisiana  according  to  law;  and 
the  court  further  orders  the  defendant  dis- 
charged upon  his  bond  present  In  existence  to 
await  further  proceedings," 

In  the  transcript  is  a  minute  entry  of  Oc- 
tober 10th,  in  which  It  Is  recited  that  on  mo- 
tion of  J.  E.  Flynn,  attorney  for  defendant 
In  above  entitled  and  numbered  cause  (State 
of  Louisiana  v.  F.  B.  Peralta,  No.  43,166, 
Sec.  B),  suggesting  that  there  was  error  to 
the  prejudice  of  defendant  In  said  verdict 
and  judgment  it  was  ordered  by  the  court 
that  a  suspensive  appeal  be  allowed  defend- 
ant in  above  entitled  and  numbered  cause, 
and  made  returnable  to  the  Supreme  Court 
on  the  day  of  ,  1905. 

Defendant  filed  no  assignment  of  error, 
made  no  appearance  In  the  Supreme  Court, 
and  filed  no  brief.  No  brief  was  filed  on 
behalf  of  the  state;  the  assistant  district 
attorney  stating  that  defendant  having  filed 
no  brief,  he  did  not  know  what  qnestions 
were  relied  on  by  his  connsel. 

The  transcript  shows  a  very  confused  con- 
dition of  things.  It  Is  difficult  to  ascertain 
from  what  the  defendant  appeals,  whether 
be  does  so  from  the  judgment  of  tbe  16th  of 
September  finding  him  guilty  and  ordering 
him  to  pay  weekly  for  one  year  tbe  sum  of 
¥9  to  the  sheriff  according  to  the  terms  of 
judgment  or  from  the  judgment  ot  tbe  court 
rendered  on  the  rule  taken  against  him  tor 
contempt  of  court 

We  understand  it  to  have  been  taken  from 
the  Judgment  of  the  15Ui  of  Septembw. 

This  court  is  without  jurisdiction,  whether 
tiie  appeal  be  from  the  one  or  the  other. 
Article  85,  Const  1898.  ^e  Imprisonment 
of  the  defendant  declared  in  tbe  judgment  on 
the  rule  for  conten^it  is  not  one  actually  Im- 
posed, btit  made  to  depend  contingently 
vpOD  defendant's  subsequent  course  In  re- 
gard to  the  payment  of  tbe  fine  of  9100. 

We  think  the  appeal  taken  should  be  dis- 
missed, end  It  is  so  ordered  and  decreed. 
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THDTONIA  LOAN  &  BUILDING  GO.  T. 

ORONAN  et  al. 
<  Supreme  Court  of  Louisiana.  June  28,  1005.) 

BuiLDnre  AKD  LoAic  AasocuTunra— SnzuBK 
A  WD  Sale — Abubk  of  Pbookss — Dibmisbal 
or  Pbocebduvqb. 

Where,  uuder  a  contract  with  a  homestead 
association,  wherebr  such  association  has  nndtf' 
taken  to  build  a  house  on  lots  transferred  to 
it  for  that  purpose  and  then  resell  the  property 
to  the  owner  of  the  lots  at  a  fixed  price  payable 
In  installments,  payments  have  been  made  dnr- 
iag  a  series  of  years,  and  gross  errors  have  been 
committed  b;  the  association  in  the  charging  of 
interest  and  the  keeping  of  the  accouut,  and  the 
«stabli8hment  of  Its  dum  for  a  balance  alleged 
to  be  due  Is  dependent  up<»  evidence  not  au- 
thentic, the  resort  to  the  writ  of  fleisnie  and  sale 
flavors  of  an  abuse  of  that  process,  and.  In  the 
absence  of  an  amendment  to  the  pleadings  chsn- 
sing  the  proceeding  to  an  ordinarv  action,  such 
proceeding  will  be  dismissed  and  the  parties  rel- 
egated to  mdi  other  form  of  action  as  they 
cnay  be  advised  to  pursue. 
(SrUabua  hj  the  Court) 

i^ppeal  from  CttvU  District  Gonrt  FariBh  ct 
Orleans ;  Oeorge  Hairy  Thterd,  Jadge. 

Action  by  tbe  Teatonia  Lcfan  &  Bnlldtaig 
Company  against  Catherine  Oronan  and  bos- 
band.  Defendants  sued  to  enjoin.  Jnds- 
ment  for  defendants,  and  plaintiff  aroeals. 
Modified. 

Rehearing  denied  December  4,  lOOQ. 

Dart  ft  Keman,  for  appellant.  Benjamin 
Bice  Forman,  for  appellee. 

Statement 

HONBOB,  J.  Tbe  plalntlfl  company  caused 
execntory  inwess  to  issue  to  enforce  tlie  pay- 
moit  a  note  for  $5,000,  made  by  the  de- 
fendant. Mrs.  Cronan,  dated  June  25.  18M, 
payable  on  demand,  with  interest  at  tlie  rate 
of  8  per  cent  per  annmn  tnm  date  until  paid, 
and  secured  by  mmtgage  on  two  lota  of 
ground  In  tbls  dty  with  tbe  improvements 
thereon.  The  defend  anta,  Mrs.  Oronan  and 
her  husband,  Joseph  C^nan.  enjoined— Mrs. 
Cnman  allying  that  tbe  lots  belong  to  her, 
that  she  owes  nothing  to  tbe  plaintiff  com- 
pany (defendant  In  Injunction),  that  s^d  com- 
pany is  not  a  bMnestead  association  and  that 
she  has  never  beoi  a  stodcholder  tbereln,  that 
In  July,  18M,  acting  undet  marital  Influence, 
she  transferred  the  two  lots  In  question  to 
the  Mutual  Loan  &  Building  Cmnpany  (now 
called  the  Teutonla  Loan  &  Building  Oom- 
pany),  but  that  the  transfer  was  a  simulation, 
and  that  the  retransfer  of  said  lots  to  her  In 
February,  ^895,  was  mwely  a  rescission  there- 
of, and  Joseph  Cronan  alle^ng  that  said  note 
whcai  Issued  was  without  consideration,  and 
was  given  as  collateral  security  for  auch  sums 
as  the  company  might  thereafter  advance  for 
<3ie  building  of  a  bouse  which  he  dedred  to 
ave  erected  on  tbe  Iota  of  his  wlfS;  that 
e  def^Ddant  In  injunetttm  as  his  ag«it 
ued  the  bouse  to  be  nected,  and  in  Octo- 
'  1894,  rendered  an  account  stunring  an  ex- 
'ilture  of  f4.80S.6&,  but  that  said  account 


was  Incmrect  and  baa  nev«  been  an;>roved; 
that,  knowing  that  said  company -bad  expend- 
ed mon^,  petitioner  allowed  it  to  retain  pos- 
sesBlon  of  the  house  what  completed  and  to 
collect  the  rents,  and  that  the  same  amount 
as  he  bellevee  to'|8,280  or  more;  tiiat  be  ie 
entitled  to  an  account  of  the  rents  collected 
and  disbnrsementB  made,  and  that  upon  such 
accounting  It  will  be  found  that  tiim  Is  noth- 
ing due  to  the  defendant  In  Injunctitm. 

The  matter  came  up  in  the  district  court  on 
a  rule  taken  1^  the  company  to  dissolve  the 
injunction.  iqKm  the  trial  ot  whjdi  the  fol- 
lowing facts  were  elicited,  to  wit:  ■ 
.  In  August,  1898,  Mrs.  Cronan  subscribed 
tm  nine  shares  of  tbe  stodE  of  the  Mutual 
Loan  &  Building  Company  (homestead  asso- 
ciation of  which  Uie  def^kdant  In  injunction 
ia  the  successor  change  of  name),  for  whldi 
tb%  agreed  to  pay  in  monthly  Installments  at 
tile  rate  of  88H  cents  per  8har&  Thereafter, 
being  tbe  owner  of  tbe  two  lots  here  In  Ques- 
tion, she  decided  to  erect  vpou.  them  a  double 
tttittuent  hotueb  and  with  that  view  oa  May 
2,  1884,  applied  to  the  company  for  a  loan 
itf  $8,510,  whkdt  was  followed,  on  May  21, 
1884^  hy  a  BUb6eripti(m  for  89  additional 
shares  of  stodE.  In  grantii^  the  application 
for  tbe  loan,  tbe  company  agreed  to  purchase 
the  lots  at  the  amount  qwdfled,  to  wit  $8,510; 
wbich  was  to  be  expended  in  the  erection  of 
the  house,  and  further  agreed  to  retransfer 
tiie  pmperty,  as  thus  improved,  to  Mrs:  Oro- 
nan for  $3,900;  whldi  was  to  be  paid,  In 
accordance  with  Its  rules,  with  8  per  cent 
Interest;  tbe  difference  between  the  two 
amounts  reiinrasenting  a  bonua  No  other 
st^  liavlng  been  taken  and  no  consideration 
whatever  having  been  received  by  her,  Mrs. 
Cronan,  on  June  25,  1894,  gave  the  note  for' 
$5,000,  payable  on  demand  and  bearing  In- 
terert  at  the  rate  of  8  per  cent  from  date 
until  paid. 

On  July  8,  1804.  she  conveyed  her  lots  to 
the  company  for  the  nominal  price  of  $1^000, 
no  part  of  which  was  paid,  instead  of  $8i510, 
as  had  been  agreed,  and  thereafter  the  com- 
pany proceeded  to  build  the  bouae,  employing 
Joseph  Cronan  as  the  bulldw.  The  first  pay- 
m^t  on  this  account  was  made  on  July  14, 
1804,  and  the  woi^  and  paymente  omtinued 
until  November  2,  1894.  when  the  boiwe  was 
completed ;  tlie  aggregate  disbursemente  hav- 
ing amounted,  it  is  said,  to  $4,308.69  (thoiu^ 
it  appears  to  us  to  have  been  $4,809.69).  In 
view  of  the  fact  that  the  coat  of  the  house 
thus  e»»eded  tbe  amount  contemplated.  Mrs. 
Oronan  was,  it  Is  said,  upon  January  25, 
1895,  credited  with  an  additional  loan  of 
$1,000,  for  which  she  wu  charged  a  bonus  of 
$100.  The  evidence  does  not  establish  that 
she  mado  any  application  for  tbls  hmn, 
though  it  may  be  said  that  ^»  subsequently 
acquiesced  In  being  charged  wltii  aA  amount 
In  excess  of  tbat  originally  agreed  on.  On 
Fetnruary  18,  1896,  the  company  jMcoamjeA 
to  her  tbe  property  tor  tbe  conslderatira  of 
$6,00(^  r^resented  by  the  note  of  June  Se» 
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1894,  here  saed  on,  wblcta  by  the  terms  of  the 
act  of  reconveyance  (In  the  form  of  a  sate)  la 
secured  by  mortgage  and  vendor's  privilege. 
According  to  thle  act,  also,  the  purchaser 
binds  herself  to  pay  sncb  anms  monthly  as 
win  amount  in  each  year  to  10  per  cent  of 
the  principal  and  Interest  of  the  note,  the 
Interest  to  be  calculated  cm  the  balance  due 
after  deducting  payments  made.  There  la  no 
reference  In  llie  act  to  her  stock  subscription. 
On  the  part  of  the  company,  the  business  was 
conducted  by  W.  W.  Weiss,  its  then  secretary, 
who  In  1901  removed  to  Pittsburg,  Pa.,  at 
which  place  he  was  examined  undor  commis- 
sion as  a  witness  on  behalf  of  the  company. 
It  was  he  who  famished  Mrs.  Oronan  wltii 
the  "pa8sbo<A'*  in  whldi  her  account  with  the 
company  was  to  be  k^it,  and  who,  tip  to  a 
certain  time,  made  the  entries  therein  and 
signed  them.  It  aKteers,  however,  that  some 
time  prior  to  his  departure  she  left  the  t>o6k 
with  him,  uid  that  she  could  never  there- 
after regain  possession  of  It,  and,  although 
entries  appear  to  have  been  made  in  it,  and 
money  appears  to  have  been  received  for  her 
account  as  late  as  January,  1003,  there  are 
no  signatures  1^  Weiss  or  his  soccessors  In 
office  iator  than  March,  1888;  the  company  in 
the  meanwhile  having  been  in  possession  of 
the  property  and  of  the  book,  which  latter 
was  produced  by  It  for  the  purpose  of  tha 
trial.  It  la  shown  that  the  entire  revenues, 
with  the  exception  of  say  fOO,  whidi  the  ptop- 
erty  has  yielded  stnoe  the  complell<m  of  the 
bouse,  have  been  paid  over  to  or  collected  by 
the  company,  and  It  Is  conceded  that  the 
company  bns  had  the  ^dusive  administration 
of  the  property  since  the  autumn  of  1900. 
.The  judge  a  quo  found,  and  we  thiiik  cor- 
rect^, that,  exclusive  of  the  rental  of  the 
corner  tenement  for  the  year  ending  October 
1,  1001,  the  total  amount  of  roital  received 
by  the  company  up  to  that  date  was  tS,66S.O0i 
as  follows,  to  wit: 
As  rent  from  the  corner  tenement: 

From  Ama,  October,  1886^  to  Octo- 
ber, 1£96,  at  $40  per  month,  less  five 
montbfl  not  paid  ;  (  S80  00 

From  Avery,  October,  1806,  to  Octo- 
ber, 1898.  at  ¥35  per  month   840  00 

From  Davenport,  October,  189&  to 
October,  1^,  at  $30  per  moath. . .    860  00 

From  Mrs.  Oronan,  November,  3899, 
to  November,  1900,  at  $30  per  month    860  00 
As  rent  for  the  adjoinmg  tenemwt: 

From  Scott,  October,  1895,  to  October, 
1890,  at  $85  per  month   420  00 

From  Boland,  October,  1887,  to  Octo- 
ber, 1888,  at  $30  per  month   860  00 

From  Shields,  say  December,  1898,  to 
Augnst,  1899,  inclusive,  9  months 
at^25   225  00 

From  Shields,  October,  1808,  to  Octo- 
her,  1900.  at  $30   860  00 

From  Pasteur,  October,  1800,  to  Octo- 
ber, 1901,  at  ISO   860  00 

Total  $3,565  00 

The  judge  a  gno  also  found  that  Mrs. 
Cronan  was  entitled  to  be  further  credited 
with  the  difference  between  the  face  of  the 
note  sued  on  and  the  aggr^te  amount  of 
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the  disbursements  made  by  the  company, 
plus  the  bonus  of  $500  charged  by  It ;  but  be, 
apparraitly  by  inadvertoice,  took  the  figures 
representing  the  disbursements  alone  as  In- 
cluding both  the  disbursemwts  and  the 
bonus,  and  rendered  judgment  perpetuating 
the  injunction  in  so  far  as  to  order  "that  the 
amount  for  which  the  writ  of  seizure  and 
sale  *  *  *  is  to  be  executed  is  $5,000, 
with  8  per  cent  par  annum  Interest  from  June 
26.  1898,  subject  to  a  credit  of  $4,235.31,  witb 
5  per  cent,  attorney's  fees  on  the  balance  due 
and  all  costs  save  the  costs  of  the  Injunc- 
tion," and  further  decreeing  that  "Mrs. 
Cronan  is  entitled  to  an  account  from  the 
*  *  *  company  of  all  rents  collected,  or 
which  with  diligence  could  have  been  col- 
lected, from  the  property  mortgaged  from 
October  1, 1901,  to  the  date  of  the  sale  under 
encutory  process  herein,  with  reservation  of 
the  company's  rights  to  reimburacmrat  ot  all 
taxes  and  Insurance  paid  It  on  said  pnq»> 
erty  since  October  1,  1895,  and  of  all  neces- 
sary repairs  to  said  propoiy  since  BCardi  5, 
19!02" ;  the  demands  of  the  plaintiff  in  lnjunc> 
tion,  in  other  *respects  than  as  thus  steted. 
being  rejected.  The  company  has  appealed, 
and  the  plaintlfFB  in  Injonctlon  pray  that  the 
Ju^pnent  he  amended  by  pwpetuatlng  the 
injunction  without  quallficatton. 

Opinion. 

We  adopt  the  following  from  the  opinion 
of  our  learned  brother  of  the  district  court 
as  correctly  and  succinctly  stating  the  rela- 
tion between  Mrs.  Cronan  and  the  company, 
to  wit: 

"With  the  facts  as  thus  found  by  the  court, 
there  Is  an  end  of  Mrs.  Cronan's  contention 
that  the  loan  was  for  the  benefit  of  the  commu- 
nity •  *  *  She,  and  not  Mr.  Oonan,  was 
the  borrower.  She  wanted  to  build  a  houM 
on  her  two  lots,  and  for  that  purpose  she  needed 
money.  She  but  exercised  a  right  given  her  by 
law  when  afae  applied  to  the  *  *  *  company 
for  a  loan,  and  secured  it  by  hypothecating  botii 
the  ground  and  improvements  thereon.  A  mar- 
ried woman  can,  with  the  authorisation  of  her 
husband,  mortgage  her  separate  property  for 
the  purpose  of  obtaining  money  to  improve  It 
Civ.  Code,  art  122.  The  improvements  paid 
for  with  the  money  borrowed  became  her  sepa- 
rate property.  To  borrow,  she  need  not  be  au- 
thorized by  the  court.  Hie  sole  difference  be- 
tween a  loan  contracted  under  authority  of  the 
court  in  conformity  with  articles  126,  127.  and 
128  of  the  Civil  Code,  and  a  loan  contracted 
with  the  authorization  of  the  husband  alone, 
is  that  in  the  former  case  the  Judge's  certificate 
is  conclusive  proof  tMt  the  money  has  Inured  to 
the  ben^t  of  the  wife's  separate  estate,  whereas 
In  the  latter  the  lender  carries  the  burden  of 
proving,  when  so  required,  that  th^wife's  sep- 
arate estate  was  benefited.  Tliis  Dorden  was 
fully  discharged  by  the  company;  so  that 
viewed  as  a  loan,  the  contract  between  the  par- 
ties is  not  open  to  attack.  Bat  the  lender  in 
this  case  happens  to  be  a  homestead  aasodation, 
and  the  borrowra-  a  shareholder  tlierein,  and  the 
loan  was  effected  in  the  form  of  a  sale  and  re- 
sale. 'Such  a  contract  and  arrangement'  says 
Act  No.  115,  p.  178,  of  1888,  S  4.  'shall  notbf 
considered  or  dealt  with  as  a  loan,  but  as 
sale  to  the  association,  and  then  a  resale  to 
person  from  whom  the  association  acquired  ' 
and  such  assodatiMi,  to  secure  the  amount  ' 
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by  such  peraoD,  shall  have  the  rights,  privileges, 
and  securities  which  are  now  accorded  law  to 
the  vendors  of  property.'  American  Homestead 
Company  v.  Earsteadiek,  111  La.  884,  35  South. 
004.  *  •  *  Mrs.  Cronan,  however,  had  the 
right  to  show  the  real  consideratkni  of  the  sale 
— the  amount  due  by  her  to  the  company  at  the 
time  of  the  sale — and  this  has  been  proven  to 
be,  not  $5,000,  but,"  etc.,  and  tbe  figures  are 
stated  as  in  the  decree. 

It  may  be  remarked  in  tblB  connection  that 
no  obJectloD  has  been  Intorposed  to  tbe  in- 
quiry as  to  the  real  consideration  of  the  con- 
tract In  the  brief  filed  by  coanael  for  the 
company  It  ia  said: 

"The  consideration  of  the  note  foreclosed  on 
is  shown  to  be  the  amounts  advanced  for  tbe 
erection  of  the  building,  with  the  bcmus  an«ed 
npon  added.  It  bears  8  per  cent,  interest  from 
Its  date.  June  25,  1894." 

And  the  objections  urged  to  the  Jndgment 
appealed  from  are: 

(1>  That  it  does  not  find  tor  defendant  In 
lojnnction  tbe  true  amount  expended  tar  the 
constraction  of  the  building. 

(2)  That  It  does  not  allow  the  bonuB. 

(8)  That  it  does  not  allow  Interest  from  tbe 
Iwglnnlng  of  the  loan. 

(4)  That  it  does  not  allow  yarions  amounts 
expended  for  taxes,  insurance,  etc. 

(5)  That  It  allows  too  much  by  way  of 
credits  for  rents  collected. 

Considering  tbe  first  and  second  of  these 
objections,  It  was  evidently  tbe  Intention  of 
the  Judge  a  quo  to  allow  the  bonus ;  but  tbe 
figures,  taken  from  an  account  filed  in  eri- 
dence  in  which  be  aupposed  it  was  Included, 
In  point  of  fact  represent  only  the  actual 
disbursements  of  the  company.  We  are,  bow- 
ever,  of  opinion  that  the  bonus  ought  not  In 
this  case  to  be  allowed.  Mrs.  Cronan  origi- 
nally applied  for  a  loan  of  13,610,  and  upon 
tbe  back  If  ber  application'  we  find  tbe  liir 
dorsement : 

"W^  the  undersigned  members  of  the  com- 
mittee on  real  estate,  respectfully  report  that 
we  bare  carefnlly  examined  the  premises  above 
described  and  recommend  ttiat  It  be  purchased 
at  the  price  named,  viz.,  $3,510:  and  upon  com- 
plianoe  with  our  rules  and  regulations  we  agree 
that  this  company  shall  sdl  the  said  property 
to  Mrs.  Oatherine  Cronan  at  the  price  of  $8,900, 
payable  according  to  the  terms  and  oondiutma 
of  the  by-laws  <n  thla  company." 

It  iB  true  that  this  wrldng  la  nnslgned,  but 
it  Is  not  denied  that  it  r^n-esttti  the  action 
tsken  bj  ttie  eompany,  and  It  is  quite  certain 
that,  nnless  it  does,  im  agreemmt  whatever 
as  to  B  bonus  Is  established.  As  It  snboe- 
quoitly  tamed  poti  the  cost  of  the  bouse 
which  ttw  company  ondertotA  to  erect  ex- 
ceeded, not  only  the  $8,610  originaUy  con- 
templated, but  also  the  $3,900  tor  which  the 
propwty  was  to  be  resold  to  IdDrs.  Oronan. 
We  do  no^  however.  And  that  ahe  was  anj 
mwe  responsible  for  this  tiian  was  the  com- 
pany, and  whilst  ex  ceqno  et  bono  and  by 
acqulesdng  therein,  she  should  be  held  liable 
for  the  additional  espendltures  necessary  to 
con^Iete  the  house,  there  la  no  longer  any 
basis  upon  which  to  rest  the  claim  fbr  a 


bonus,  since  the  company  Is  no  kmgCT  able 
to  comply  with  Its  agreement  to  sell  her  the 
property  for  $8,000,  within  which  amount  tbe 
only  bonus  that  she  ever  agreed  to  pay  Is 
Indnded. 

To  the  objection  tiiat  the  judgment  ap- 
pealed from  does  not  allow  Interest  on  tbe 
note  of  $5,000  from  tbe  beginning  of  tbe 
loan,  tbe  answer  Is  that  there  has  been  no 
loan  of  $5,000,  and  that  Mrs.  Cronan  never 
at  any  time  owed  that  amount  of  mon^.  On 
May  2. 1804,  she  applied  for  a  loan  of  $3,510, 
and  If  that  amount  bad  been  then  placed  to 
her  credit,  so  that  sbe  could  have  used  It,  or 
so  that  it  could  have  been  used  for  the  pur- 
poses of  her  contract  with  tbe  company,  she 
might  reastmably  bare  been  chained  with  In- 
t&test  on  it  But  she  at  that  time  obtained 
no  money,  and  none  was  placed  to  her  credit 
or  to  the  credit  of  her  contract  On  June 
25th  following,  for  some  reason  which  is 
wholly  tmexplalned,  she  was  called  on  to 
give,  and  did  give,  the  note'  of  $5,000,  and  up- 
on that  day  what  appears  to  be  tbe  first 
entry  was  made  in  ber  account  upon  the 
books  of  the  company,  as  follows,  to  wit: 
"June  26,  "frl  To  10%  bonus  on  $4,000, 
$400.00." 

It  does  not  appear  from  this  that  $4,000- 
was  then  placed  to  ber  credit  or  to  tbe  credit 
of  her  contract  nor  doee  It  appear  that  such 
an  entry  was  made  at  any  other  time,  wbeth- 
ve  for  $4,000,  or  for  any  other  amount  In 
other  words,  it  does  not  ai^)ear,  nor,  as  we 
believe,  is  It  a  fact,  that  save  by  actual  pay- 
ments from  time  to  time  for  work  and  materi- 
al done  and  furnished  for  tbe  building  of 
tbe  house,  the  company  ever  set  apart  any 
particular  snm  for  the  execution  of  Its  con- 
tract with  Mrs.  Cronan.  But  If  she  or  her 
contract  bad  been  credited  on  June  25tb 
with  $4,000,  it  would  not  follow  that  she 
should  thereafter  be  charged  with  interest  on 
$5,00a  She  bad  WPHed  for  a  loan  ct  $3,510, 
and  she  mlebt  have  been  charged  with  in- 
terest <m  that  amount  from  the  momoit  tiiat 
it  was  set  apart  tor  the  purposes  of  her  con- 
tract; but  it  does  not  ai^tear  tliat  it  was 
evtf  so  set  4>art  She  Is  therefore  liable 
for  interest  only  iqKm  the  disbursements  as 
they  were  made.  This  makes  a  material 
difference  to  the  prejudice  of  the  plaintiff  In 
injunction,  since  tbe  company  has  charged 
ber,  from  the  flrst-^  e.,  from  July  26, 1894— 
each  month,  with  $33.88,  as  one  month's  in- 
twest  oa  $5k000;  and  this,  although  It  does 
not  pretend  that  the  second  advance  ct  $1,000, 
necessary  to  make  up  the  $5,000,  was  made 
until  January  25,  1896.  In  point  of  fact, 
however,  Mra.  Cronan  was  never  credited 
with  $1,000.  That  Item  Includes  $100  as  a 
bonus  which  It  Is  not  shown  that  she  ever 
agreed  to  pay,  and  ahe  is  liable  only  tor  so 
much  of  the  balance  as  the  company  bas  actu- 
ally disbursed,  with  intflrest  on  the  dlshurie- 
mente  from  the  dates  at  which  thoy  were 
made. 

It  is  objected  that  the  Judgmoit  appealed. 
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from  doM  not  allow  rarlona  amonnta  expend* 
«d  by  the  company  tor  taxes,  Insnrance,  ete. 
Tbe  answer,  In  the  language  of  the  Judge  a 
quo,  Is  as  follows: 

"The  company  has  paid  the  city  and  state 
taxes  and  insurance  on  tbe  proiterty.  bat  bas 
not  made  sufficient  proof  «C  the  amount  thereof. 
In  the  Dote  of  evidence  •  ♦  •  tha«  appears 
the  followiog:  'By  Mr.  Dart:  We  offer  in 
evidence  a  series  of  statements  and  tax  receipts, 
to  he  snbetituted  hereafter  with  a  statement 
«f  the  contents  of  the  same  In  lieu  of  the  origi- 
nal/ There  is  in  the  record  one  statement  of 
taxes,  repairs,  and  insarance,  filed  on  the  day 
tlie  cause  was  argued ;  but  there  is  nothing  to 
identify  it  with  tbe  foregolnf  offer,  nor  is  its 
correctness  attested  by  any  one.  The  account 
produced  Bubaegaait  to  the  submission  of  the 
cause  was  properly  ohjected  to  on  the  ground 
that  it  Is  a  mere  copy  of  tbe  company's  oooks. 
which  are  not  evidence  against  Hra  Cronan," 
etc. 

It  is  further  objected  that  the  judgment 
appealed  from  allows  too  much,  by  way  of 
credits  to  the  plaintiff  In  injunction,  for  rents 
collected  by  the  company. 

'Hie  Judge  a  quo  relied  upon  tbe  testimony 
of  tbe  two  plaintiffs  In  Injonctlon  and  of 
their  son,  William  Gronan,  and  be  says : 

"As  against  the  testimony  of  thase  three  wit- 
nesses, we  have  that  of  Mr.  Weiss,  a  former 
•ectetary  of  tlia  company,  who  evidendy  apofce 
from  indistinct  recollection  and  without  refer- 
ence to  the  loan  account  or  the  passbook. 
Thus  he  says,  in  answer  to  tlie  nineteenth  in- 
terr<«atory :  'For  a  long  while  after  the  com- 
pletion of  tbe  bouse  it  was  vacant,  and  no  rent 
was  collected  because  tbe  property  was  not 
rented.  ♦  *  •  In  1896  one  side  of  the  prop- 
erty was  rented  by  Mrs.  Cronan  to  a  Mr.  Avery 
for  one  year  at  |l85  a  month' — giving  tbe  court 
to  understand  that  the  property  was  unoccupied 
until  1896.  A  reference  to  tbe  pasBt>ook  shows 
credits  for  rents  as  early  as  November  IS  and 
December  11,  1895." 

And  be  points  ont  ofbtx  dlscr^andeB  be- 
tween tbe  testimony  of  tbe  witness  and  tbe 
Admissions  of  tbe  company  as  contained  tn 
the  pass  book.  We  therefore  find  no  errw 
in  bis  conclusion  upon  the  subject 

Counsel  for  tbe  company  refer  In  their 
trief  to  tbe  fact  that  Mrs.  Cronan  Is  a  stock- 
bolder  and  that  her  stock  stands  pledged 
for  the  amount  loaned  to  her.  Mrs.  Cronan 
Is  not  claiming  anything  on  account  of  ber 
stodc.  On  the  contrary  she  denlM  that  she 
«rer  became  a  stockholder,  and  tbe  petition 
for  executory  process  asks  for  nothing  with 
regard  to  the  stock.  As  a  matter  of  fact, 
she  subscribed  for  4B  shares  -of  stock,  for 
which  she  agreed  to  pay  at  the  rate  of  88% 
cents  per  share  per  month,  making  a  total 
■ot  $40  per  month  for  the  48  shares.  Her 
pass  book  shows  that  she  has,  from  the  first, 
been  charged  $41.67  per  mouth  on  this  ac- 
•count,  and  no  explanation  of  the  apparent 
overcharge  of  $1.67  per  month  Is  offered.  So 
that,  overcharged,  as  she  has  been,  on  both 
tiie  Interest  and  the  stock  Subscription  ac- 
«onnts.  It  Is  not  surprising  that  she  was 
found  to  be  In  d^ult,  and  that,  being  In  de- 
fault, she  has  never  been  recognized  as  en- 
titled to  partldpate  as  a  stockholder  In  the 
proflts  of  the  company's  business. 


In  conclusion,  we  find  tliat  the  amount 
to  which  tbe  company  may  be  entitled  Is 
dependent  npon  an  adjustment  of  accounts, 
and  upon  evidence  which  is  not  and  cannot  be 
presented  in  authentic  form,  and  that  its  at- 
tempt to  proceed  via  executiva  savors  of  an 
abuse  of  that  process ;  that  the  rights  of  the 
parties  cannot  be  wholly  determined  in  this 
proceeding  because  of  the  Insufiaclency  of  the 
evidence,  and  cannot  be  partially  determined 
because  the  plaintiff  in  executory  process 
does  not  pray  for  Judgment  in  the  ordinary 
form  and  cannot  be  permitted  to  sell  tbe 
property  of  the  defendant  (plaintiff  In  in- 
junction) to  satisfy  a  claim,  the  amount  ot 
which  is  neither  ascertained  nor  readily  as- 
certainable. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  amended  to  tbe  extent,  and 
in  that  It  is  now  adjudged  and  decreed  that 
the  writ  of  Injunction  herein  issued  be  main- 
tained and  made  perpetual,  and  the  proceed- 
ing via  executiva  dismissed,  reserving  to  tbe 
defendant  In  injunction  and  to  Mrs.  Cather- 
ine Cronan,  plaintiff  in  injunction,  respectlTe- 
ly,  tbe  right  to  litigate,  in  such  other  form 
of  action  as  they  or  either  of  them  may  be 
advised,  tbe  claims  and  counterclaims  which 
have  been  herein  set  up,  together  with  such 
others  as  may  be  connected  therewith  or  as 
may  have  grown  or  as  may  grow  out  thereof. 

It  is  furthor  adjudged  and  decreed  that 
tbe  appellant  defendant  in  Injunction,  pay 
all  costs. 


aiS  La.) 
No.  16,659. 
BHEPHBRD  T.  SOHOHARBR. 
(Supreme  Court  of  Louisiana.  Nov.  20,  1905.) 
WrrwMS — CoicPETENCT — HusnA.ND  Airo  Wife. 

It  Is  inconsistrait  to  exclude  the  testimony 
of  tbe  wife,  on  the  ground  that  she  is  not  shown 
to  have  acted  as  the  agent  of  the  husband,  and 
at  the  same  time  to  condenm  the  husband  upon 
the  basis  of  bis  ratification  of  a  contract  held 
to  have  been,  made  by  tbe  wife  on  his  behalf. 

[Ed.  Note. — For  cases  in  point,  see  voL  00, 
Cent  Dig.  Witnesses.  S§  153-156.] 

(Syllabna  by  the  Court) 

Certiorari  to  Oourt  of  Aj^ieal,  Parish  ot 

Orleans. 

Action  by  Brasmus  J.  Shepherd  against 
Henry  Sctwm^ker.  Judgment  for  plaintUT, 
affirmed  by  the  Court  of  Appeal,  and  defend- 
ant applies  for  certiorari  or  writ  of  review. 
Reversed. 

George  Jos^h  Unterelner,  for  ai^licant. 
John  Howard  Fwguson,  for  respondent 

MONROE.  J.  At  the  Instance  of  the  de- 
fendant, this  court  has  ordered  up  for  review 
the  judgment  rendered  In  the  above-entitled 
suit  by  the  Court  of  Appeal  for  the  parish  ot 
Orleans. 

The  plaintiff  sues  for  $175,  with  Interest 
as  tbe  balance  due  npon  the  purchase  price  of 
a  piano  alleged  to  hare  been  sold  and  de- 
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llvered  to  the  Mtadant  and  upon  which 
plalntUF  claims  a  v^dor**  privliegea.  Tbe 
answer  is  a  gaoeral  deniaL  Upon  the  trial 
In  the  district  court,  the  plaintiff  testifled 
tbat  be  sold  tbe  piano  In  December,  1896.  to 
defendant's  wife,  under  a  contract  agreeablr 
to  which  no  part  of  the  price  waa  to  become 
«xlcible  until  the  «zplratlon  of  Ato  jeara; 
that  the  defmdant  was  not  preaent  when  tbe 
■ale  was  made;  and  tbat  be  (plaintiff)  never 
had  any  conTersation  with  him  (defendant) 
upon  tbe  subject,  though  he  heard  defend- 
watB  wife  tell  him  about  it,  and  tbat  the 
defaidant  appeared  satlsfled.  He  also  testi- 
fled that  the  defendant's  wife  sold  some  Jew- 
elry for  him  (plaintiff),  and  thereby  earned 
a  commission  of  $24.00.  which  ts  to  be  crediN 
«d  on  tbe  price  tbe  piano:  that  otherwise 
nothlDs  bas  been  paid  oa  account  of  said 
prlcft;  and  that  tbe  piano  la,  and  has  been 
since  the  date  of  the  sale,  at  defendant's 
liouse. 

The  defendant  testifled  that  he  was  present 
upon  an  occasion  when  the  plaintiff  was  try- 
ing to  sell  his  (defendant's)  wife  a  piano/ 
that  he  told  plaintiff  tbat  he  (defendant)  bad 
no  money  with  which  to  make  the  purchase; 
that  be  was  subsequently  Informed  by  hla 
wife  ttiat  she  bad  bought  the  piano  under 
an  agreement  to  the  effect  tbat  she  was  to 
pay  for  It  by  means  of  commissions  to  be 
earned  in  seltlDg  Jewelry  for  the  plaintiff; 
and  that  tbe  piano  was  delivered  at  his  (de- 
fendant's) boiute  and  bas  been  there  evw 
alBce^  He  further  testifies  that  tbe  contract 
waa  made  by  bis  wife,  not  for  his,  but  for 
her  own.  account,  and  that  he  told  lite  plain- 
tiff that  be  would  not  pay  for  It 

Ulss  A.  Schomaker,  defendant's  daughter, 
testifled  that  she  heard  part  of  a  conversa- 
ti<m  between  tbe  plaintiff  and  her  mother.  In 
which  tbe  former  told  tbe  latter  tbat  she  was 
to  pay  for  the  piano  at  the  rate  of  $5  a 
month,  "and  within  Are  years,"  and  that, 
"again,"  she  beard  plaintiff  propose  to  her 
mother  to  sell  Jewelry  on  commission,  and 
that  the  latter  had  sold  some  Jewelry  when  a 
misunderstanding  arose,  and  the  plaintiff  fur- 
nished DO  more  Jewelry  for  that  purpose. 

Oonnsel  for  defendant  then  offered  tbe 
letter's  wife  as  a  witness,  upon  the  ground 
that,  according  to  the  theory  of  the  plaintiff, 
she  had  acted  as  her  husband's  agent  in  bet- 
ing tbe  piano;  but  it  was  held  that  the 
agency  had  not  been  established,  and  her 
testimony  was  excluded. 

Judgment  was  rendered  In  favor  of  tbe 
plaintiff  and  against  the  defendant  for  $175, 
with  interest,  and,  after  an  unsaccessful  mo- 
tion for  a  new  trial,  based  upon  alleged  er- 
ror In  tbe  ruling  mentioned,  the  defendant 
took  the  case  to  the  Court  of  Appeal,  where 
the  Judgment  appealed  from  was  affirmed. 

In  dealing  with  tbe  question  here  preBen^ 
ed,  our  learned  brethon  of  the  Court  of 
Appeal  say: 

''Out  attention  Is  directed  to  a  bill  of  ex- 
cflptiOB  rsserved  by  tbe  plaintiff  [defendantl  to 


the  rnlinc  of  the  trial  Jadge  excMdlng  as  a  wlt- 
neas  in  toe  case  tbe  defendaat's  witxi.  The  rul- 
ibg  was  correct.  It  is  a  little  Bingular,  to  say 
tbe  least,  tbat,  notwithstanding  the  fact  that 
defendant's  sole  defense  Is  tbat  bis  wife  was 
unautboriBed  to  make  the  purchase,  and  bis 
own  testimony  to  the  effect  that,  in  making  die 
purchase,  his  wife  was  not  acting  as  bis  agent, 
it  should  now  be  claimed  that,  beii^  his  agent, 
the  wife  was  hence  capacitated  to  be  a  witness 
in  his  behalf." 

In  view  of  the  admitted  fact  that  the  de- 
fendant was  not  present  when  his  wife  and 
the  plaintiff  entered  into  the  contract  out 
of  which  this  suit  arises,  and  that  be  learned 
the  terms  thereof  only  through  tbe  state- 
ments of  bis  wife :  in  view  of  tbe  conflict  be- 
tween the  testimony  at  the  plaintiff  and  de- 
fendant as  to  what  tbe  latter's  wife  told  bim. 
defendant's  testimony  upon  tbe  subject  be- 
ing to  some  extent  corroborated  by  tbat  ot 
Ms  daughter ;  and,  in  view  of  tbe  testimony 
of  the  defendant  to  tbe  effect  that  he  told 
tbe  plaintiff  that  he  had  no  money  with  which 
to  pay  for  the  piano,  and  would  not  pay 
for  It—we  are  inclined  to  think  that  even  as 
matters  stand,  no  case  against  tiie  defendant 
bas  been  made  out 

.  The  Court  of  Appeal,  affirming  tbe  ruling 
and  Judgment  of  the  district  court  has,  how- 
ever, rejected  the  Idea  that  the  contract  was 
made  by  the  defendant's  wife  for  her  own 
account,  and  bas  adopted  the  theory,  pro- 
potmded  by  the  plaintiff,  tbat  It  was  made 
by  her  on  behalf  of  her  husband  and  ratified 
by  blm.  This  view  necessarily  Involves  the 
admission  In  evidence  of  tbe  testimony  of 
the  wif«,  since  It  is  inconsistent  to  exclude 
the  testimony  of  the  wife  on  the  gronnd  that 
she  Is  not  shown  to  have  acted  as  the  agent 
of  the  husband,  and  at  the  same  time  con- 
demn the  husband  upon  tbe  basis  of  his  rati- 
fication of  a  contract  held  to  have  been  made 
by  tbe  wife  in  his  behalf. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  tbe  Court  of  Ap- 
peal, here  made  the  subject  of  review,  be 
annulled,  avoided,  and  reversed,  and  It  la 
further  adjudged  and  decreed  that  the  Judg- 
ment of  the  district  court  affirmed  by  the 
Court  of  Appeal,  be  also  annulled  and  re- 
versed, and  that  tills  case  be  remanded  to  said 
district  court,  to  be  there  proceeded  with 
according  to  law  and  to  tbe  views  expressed 
In  this  opinion ;  the  costs  of  the  appeal  and 
of  tills  application  to  be  paid  by  tbe  plaintiff, 
and  the  costs  of  the  district  court  to  await 
the  final  Judgment 


iUEIlRITT  V.  ALABAMA  PYRITES  CO.  et  at 

A  T.ARAM  A  PYBITBS  CO.  et  al.  v.  MEStBITT. 

(Svprane  Court  of  Alabama.  Nor.  80,  1905.) 

1.  Veitox — Moox  or  Raisiitg  Questiow — Mo- 
tion TO  DlSHISS. 

A  motiiHi  by  certain  dtfendanta  to  dis- 
miss a  bill  for  want  of  eqnitj  properly  raised 
the  point  Uiat  as  to  them  the  venue  was  in  aa- 
other  county. 
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•  2.  QmXTTKG  TnxE—BlTJj—LACK  OF  Eqtjitt. 
A  bill  in  behalf  of  sll  Btockbolders,  idief^ 
that  a  coriKwatioD  in  which  complainant  wai  a 
Btockbolder  owned  certain  land,  oat  that  for  a 
number  of  years  the  corporation  had  ceased  to 
do  basiness  and  abandoned  its  organization, 
and  that  certain  parties  claimed  some  interest 
in  the  land,  but  tha^  whatever  the  interest  was. 
it  was  inferior  and  sabordinate  to  the  title  of 
the  corporation,  and  praying  for  a  quieting  of 
title  and  a  sale  of  the  property,  was  lacking  in 
equity ;  it  not  appearing  that  there  was  any 
actuaJ  or  constenctiTe  possession  in  oemplalnant 
or  distaxbanoe  of  rights  by  defendants, 

8.  EQtnTT — BlU- — Mni.TIFABI0nBlTX8B. 

Inasmuch  as  the  bill  showed  that  those  de- 
foidants  allied  to  claim  an  interest  stood  as 
adverse  claimants  to  complainant  and  had  no 
hiterest  In  the  trnst  sought  to  be  executed,  the 
bill  was  multifarious  by  reason  of  the  misjoinder 
(tf  such  defendants. 

4.  Same— DiBiosBAi. 

Where  a  bill  in  equity  cannot  be  amwded. 
80  as  to  iin  It  equity  against  certain  defoid- 
anta,  a  dismissal  as  to  them  without  opportoni^ 
to  amend  is  proper. 

5.  AppiAii — Pasties  Bntttud  to  Appeal — 
PABTiia  Not  Afvectkd. 

Where  a  blU  In  equity  was  dismissed  aa  to 
certain  defendants,  thdr  assignments  of  error 
on  a  cross-appeal  from  a  sobeequait  decree  were 
of  no  arail. 

6.  BQUTTT— Bnir- DlSMIBSAL  IN  VAOATIOir. 

A  dismissal  for  want  of  equi^,  whne  the 
eqait;  of  the  bill  is  direct^  cbaliMiged.  is  as 
proper  in  vacatioa  aa  term  tune. 

Appeal  from  Cl^  Court  of  MontgomeiTr 

A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  FiBber  H.  Merritt,  as  admliii»> 
trator  of  the  estate  of  Lucy  Q.  Merritt,  de- 
ceased, against  the  Alabama  Pyrites  Com- 
pany and  others.  From  a  decree  dismissing 
the  bill  as  to  certain  defendants,  complain- 
ant appeals,  and  defendants  take  a  cross- 
appeal  from  the  final  decree  for  complainant 
Affirmed  on  the  former  appeal,  and  the  cross- 
appeal  dismissed. 

Oonter  &  Ounter,  for  complainant.  Whlt- 
Btm  ft  Dryer,  J.  M.  Falkner,  and  George  W. 
Jones,  for  defendants. 

DBNSON,  J,  The  bill  was  filed  by  Fisher 
H.  Merritt,  as  the  administrator  of  the  es- 
tate of  Lucy  G.  Merritt,  deceased,  on  the  22d, 
day  of  June,  1004,  in  favor  of  himself  as  such 
administrator  and  of  all  stockholders  in  the 
corporation  that  was  known  as  the  Montgom- 
ery Mining  &  Manufacturing  Company  who 
might  come  in  and  make  themselves  parties 
complainant  to  the  bill  and  contribute  to  the 
expenses  of  conducting  the  suit  The  facts 
of  the  case  are  briefly  these:  On  the  2lBt 
day  of  February,  1860,  the  Montgomery  Min- 
ing &  Manufacturing  Company  was  incorpo- 
rated an  act  of  the  Legl^ature  of  Ala- 
bama. The  capital  stock  of  the  corporation 
was  flzed  at  $100,000  and  was  divided  into 
shares  of  $100  each.  The  names  of  all  the 
stockholders  are  set  out,  with  the  amount 
of  stock  owned  by  each  of  them.  F.  M.  Gil- 
mer, one  of  the  stockholders,  transferred  to 
the  complainant's  Intestate  the  stock  alleged 
to  have  been  owned  by  her  and  to  be  the  prop- 


erty of  her  estate.  Alt  of  tiie  stoiUioIdwB. 
12  in  nnmber,  are  long  since  dead,  there  be- 
ing administration  on  the  estates  of  only  8  of 
them.  Charles  Teasley  Is  the  administrator 
of  the  estate  of  William  Taylor,  deceased, 
and  of  William  Qeener,  deceased,  and  the 
complainant  Is  the  administrator  of  F.  M. 
Gilmer,  deceased.  On  the  organization  of  the 
Montgomery  Mining  ft  Manofacturii^  Com- 
pany it  became  Cie  owner  by  sale  and  as- 
signment of  all  of  the  property  of  the  corpo- 
ration known  as  the  Montgomery  Mining 
Company,  whose  stockholders  were  the 
same  persons  as  the  stockholders  In  ttte  Mont- 
gomery Mining  ft  Manufacturing  Company. 
Upon  said  sale  and  assignment  the  Mont- 
gomery Mining  Company  ceased  to  do  busl' 
ness.  A  part  of  the  prop^ty  sold  and  a*- 
signed  to  the  Montgomery  Mining  ft  Manu- 
facturing Company  consisted  of  a  large  body 
of  land  in  Clay  county,  Ala.  The  Montgomery 
Mining  ft  Manufacturing  Company  by  the 
ravages  of  the  war  between  the  states  vras  so 
crippled  that  "some  time  prior  to  1878  it 
ceased  to  do  business,  abandoned  its  organi- 
sation, and  all  of  the  stockholda'S  tbneln 
have  been  dead  for  many  years."  The  said 
oorpwatlon  continued  in  possesslMi,  up  to 
tbe  time  of  Its  dissolution  and  cessation  of 
business,  of  its  prt^ierty,  including  the  lands 
in  Clay  county.  In  the  language  of  the  bill: 
"The  Alabama  Pyrites  Company,  a  corpora- 
tion doing  business  in  Clay  oonnty,  Alabama, 
and  one  Pardval  H.  Smith,  and  one  A.  O. 
Smith,  claim  some  Interest  in  said  land;  but 
whatever  Interest  they  hare  complainant 
avers  is  inferior  and  subordinate  to  tbe  claim 
and  right  and  title  of  the  said  Montgomery 
Mining  ft  Manufacturing  Company  and  the 
stockholders  thereof  represented  in  this  suit 
by  orator,  who  as  the  administrator  of  the 
said  Lucy  Merritt  deceased.  Is  a  stockholder 
in  said  last-mentioned  company."  The  Ala- 
bama Pyrites  Company,  a  corporation  doing 
business  In  Clay  county,  Ala.,  Perclval 
H.  Smith  and  A.  O.  Smith,  resident  citizens 
of  C3ay  county,  Ala.,  and  Charles  B. 
Teasley,  as  the  administrator  ad  litem  of 
tbe  estate  of  F.  M.  Gilmer,  deceased,  are 
made  parties  defendant  to  the  bill.  All  of  tbe 
officers  of  said  c<Mi>oration  are  long  since 
dead.  All  the  parties  defendant  reside  In 
Montgomery  coun^,  except  those  named  aa 
residents  of  Clay  county.  The  purpose  of 
the  bill  was  to  have  the  title  and  right  of  the 
said  Montgomery  Mining  ft  Manafacturlng 
Company  to  the  lands  in  Clay  county,  which 
are  described  In  the  bill,  to  the  extent  of  Its 
Interest  and  right  therein,  whether  a  fee 
simple  or  otherwise,  settled  by  a  decree  of 
the  cl^  court  of  Montgomery,  and  that  such 
right  title,  and  property  be  sold,  and  the 
proceeds,  after  the  payment  of  the  costs  of 
the  suit  distributed  ratably  among  tbe  stock- 
hold^  of  said  corporation  accm-dlng  to  tbelr 
several  Interests,  and  for  general  relief. 

We  will  for  convenience  refer  to  the  Clay 
county  itartiee  as  the  "Clay  connty  defend- 


Digitized  by 


MEBBITT  T.  AIiABAMA  FYBITEB  Oa 


567 


ants"  In  this  opinloiL  The  Olay  ommty  de- 
fradanti  sererally  dminrrer  to  tiie  MU  and 
moved  to  dlmUH  It  for  the  want  ot  equi- 
ty. Tlie  duncellor  In  Twsation,  cm  the  12tb 
day  ot  September,  1904,  rendored  a  decree  dls- 
mlBBlng  the  bUI  for  the  want  of  equity  as  to 
the  Clay  county  def^idanta,  without  allowing 
any  time  for  amendment  to  the  complainant. 
No  notice  was  taken  of  the  demurrers  In  the 
decree.  On  the  27tb  day  of  September,  1904, 
the  complainant  made  application  f or  a  te- 
bearing.  It  appears  from  the  record  that  the 
chancellor  on  the  Slst  day  of  October  handed 
down  an  opinion  In  which  be  concludes  that 
the  bill  was  properly  dismissed ;  but  it  se^ns 
tbat  no  decree  oVemillng  said  application 
was  enrolled  or  entered  on  the  docket,  so  on 
the  2Sth  day  of  December,  1904,  the  conrt 
handed  down  and  had  enrolled  a  decree  over- 
rnling  said  application.  In  which  Is  recited 
the  fact  that  a  decree  was  signed  on  the  7th 
day  of  November,  OTwruIlng  the  application 
for  a  rehearing,  but  that  said  decree  was  not 
filed  In  the  cause,  nor  noted  on  the  docket,  nor 
enrolled  upon  the  minutes  of  the  court  On 
the  2d  day  of  January,  1905,  the  complain- 
ant perfected  an  appeal  from  the  decree  dis- 
missing the  bill  as  to  the  Clay  county  defend- 
ants to  this  court,  which  appeal  has  been 
duly  certified  by  the  register.  On  the  16th 
day  of  March,  1905,  the  bill  was  amended  by 
n-,aiting  Oharles  B.  Teasley  administrator  ad 
litem  of  the  estate  of  all  the  deceased  stock- 
holders, naming  them,  whose  estates  are  not 
represented  by  a  personal  representattve  a 
party  defendant  to  the  suit  All  the  defend- 
ants, except  the  Clay  county  defendants,  filed 
answers  admitting  the  auctions  of  the  bill, 
and  on  submission  for  final  decree  the  chan- 
cellor on  the  16th  day  of  March,  1905,  ren- 
dered a  decree  granting  the  relief  prayed  for 
in  the  bill.  On  the  22d  day  of  March.  1905. 
on  application  made  by  the  Clay  county  de- 
fendants for  a  modification  of  the  decree  of 
March  16th,  the  court  r«idered  a  decree  In 
which  tbat  decree  was  so  modified  that  It 
should  not  affect  In  any  wise  any  Int^est, 
right  or  title  owned  In  the  land  by  said  Olay 
county  defendants.  However  the  complain- 
ant had  on  the  17th  day  of  March  perfected 
an  appeal  from  the  decree  of  March  16,  1905, 
and  on  the  Slst  day  of  March,  1906,  the  Clay 
county  defendants  appealed  from  the  decree 
of  March  16,  1905. 

The  assignments  of  error  made  by  the  ap- 
pellant Mmltt  relate  to  the  dismissal  of  the 
bill  for  the  want  of  equity  as  to  the  Clay 
oouttty  defendants.  On  the  application  for 
the  rebeerlng  made  by  the  complainant  to 
the  court  after  the  rendition  of  the  decree  dis- 
missing the  bill  as  to  the  Olay  county  defend- 
ants for  the  want  of  equity,  the  chancellor  on 
the  Slst  of  October,  1904,  handed  down  an  opin- 
ion justitying  the  decree  dismissing  the  bill. 
The  reascms  for  dismissing  the  bill  for  the 
want  of  equity  are  clearly  pointed  out  in  tbat 
opinion.  We  have  critically  examined.  In  con- 
nection with  anth^tles  upon  which  th^  are 


based,  the  argument  and  brief  of  counsel  for 
appellant  Herrltt  In  opposltlpo  to  the  cmclu- 
slon  reached  by  the  chancellor,  and  we  adopt 
the  (V>lnl(ni  of  the  chanoelknr  In  part  as  the 
i^ilnlon  of  tUs  court :  "The  decree  dlsmlss- 
1^  the  hill  as  to  thoe  defendants  may  be  Jus- 
tified on  etther  one  of  two  entirely  dUterent 
grounds.  If  it  contains  no  equity  as  to  thou, 
It  must  be  dlsmlased  as  of  course.  If.  con- 
taining equity,  it  is  mulUfartous  by  reason  of 
their  Joinder  as  parties  defendant,  It  must  be 
dismissed.  The  bill  affirmatively  shorn  that 
the  venue  aa  to  these  defendants  Is  In  Olay 
county.  The  bill  could  never  be  amended  by 
eliminating  the  otiier  parties  defendant,  so 
as  to  proceed  against  these  defendants  only, 
without  dtsclMtng  tbe  lack  of  local  Jurisdic- 
tion; and  the  motion  to  dismiss  raises  the 
question  in  a  proper  way.  Citations  under 
section  676,  Oode  1896.  There  Is  no  equity  in 
the  bill  The  mere  alle«atlOD  tiiat  these  de- 
fendants *elalm  some  Interest  In  the  land,' 
whldi  1>  the  snbJect-mattOT  of  the  suit  so  far 
as  It  CfKocems  them,  states  no  ground  of  equi- 
table cognizance,  unless  it  be  conjoined  with 
some  averment  In  respect  to  the  possession  of 
the  land,  so  as  to  show  some  Interference  with 
complainant's  rights.  If  complainant's  bill  Is 
in  tiie  nature  of  equitable  ejectment,  It  can- 
not be 'maintained  against  these  defendants 
unless  they  are  In  possession.  There  is  noth- 
ing for  complainant  to  do  but  take  posses- 
sion. If  the  bill  Is  a  bill  to  quiet  title.  It  is 
necessary  to  all^  actual  or  constructive 
possession  In  the  complainant  As  Lord 
Ohancellor  Redesdate  said.  In  Devonshire  t.  . 
Newenham.  2  Scb.  &  Lefr.  210:  'When  the 
question  is  merely  whether  A.  or  B.  Is  en- 
titled to  the  property,  there  is  no  Instance 
where  a  bill  has  been  entertained.' " 

There  is  an  entire  ladi  of  allegation  as  to 
the  actual  possession  of  the  land  since  the 
dissolution  of  the  corporation  more  than  30 
years  a^.  In  this  situation  It  Is  considered 
that  the  situs  of  the  legal  title  Is  of  im- 
portance as  indicating  constructive  posses- 
sion, and  for  no  other  reason  jOiat  might  make 
against  the  complainant  It  Is  not  considered 
of  Importance  whether  the  corporation  has  suf- 
fered a  de  facto  or  a  de  Jure  dissolution.  In 
one  event  the  legal  title  to  its  property  (land) 
Is  In  abeyance  or  gremlo  legls ;  In  the  other, 
it  has  reverted  to  the  corporations  grantors. 
In  nelthw  event  is  the  tiUe  In  either  the 
complainant  or  these  defendants.  There  is, 
therefore,  no  constructive  possession  of  the 
land  In  either  the  complainant  or  these  de- 
fendants. In  no  aspect  of  this  bill,  consider- 
ed with  reference  to  these  defendants,  does 
It  show  any  disturbance  of  the  complainant's 
rights.  **A  mere  fear  of  suit,  or  that  an- 
other merely  questions  one's  title,  or  even 
assertfl  a  hostile  titie,  will  not  Justify  the 
court  in  Interfering  and  compelling  litiga- 
tion which  might  not  otherwise  arise."  Rea 
V.  Longstreet,  54  Ala.  The  bill  can  have 
no  help  fr<mi  the  statute  to  compel  tbe  de- 
termlnatUm  of  claims  to  lands  and  to  quiet 
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tttl^  Comktlalnaiit^  poBwnloii,  actual  or 
constrnctlTe,  Is  material,  and  mast  be 
averred.  To  quote  Lord  Chancellor  Redes- 
dale  again:  "A  mere  simple  ass^tlon  of 
title  Is  nothing  upon  which  the  court  can 
proceed.  "Devonshire  t.  Newenham,  supra. 
Id  that  case  the  devisees  had  filed  a  bill  to 
carry  the  trusts  of  a  will  Into  execution,  and 
had  made  Newenham  a  party  defendant  up- 
on the  allegation  that  the  tmstees  in  the  will, 
In  order  to  relieve  the  estate  of  debts,  had 
advertised  the  demesne  to  be  let,  but  were 
prevented  from  proceeding  in  consequence  of 
advertlsemeuts  which  were  published  in  the 
newspapers  by  Newenham,  cautioning  the 
public  against  taking  the  demesne,  end  mak- 
ing claims  thereto  in  a  certain  contingency. 
The  argument  in  favor  of  the  bill  as  against 
Newenham  was  t^t  the  right  to  come  into 
tourt  to  have  the  tmsta  of  the  bill  executed 
was  nnqueetionable,  and  that  it  would  be  a 
serious  grievance  to  the  oestuis  que  trust  If 
they  were  not  allowed  to  call  upon  the  de- 
fendant Newenham  either  to  Insist  upon  bis 
pretended  title  or  disclaim  it  The  lord 
Chancellor  said:  "Now  no  such  suit  has 
ever  been  entertained,  as  far  as  I  can  find; 
and  it  would  be  most  dangerous  to  give  the 
example  of  entertainii^  such  a  suit."  The 
contention  of  the  complainant  in  this  case 
resolves  itself  Into  the  broad  proposition  that 
any  person  may  be  drawn  Into  a  suit  by  the 
naked  averment  that  he  pretends  to  some 
Interest  in  the  subject-matter.  He  couples 
this  with  the  concession  that  any  person 
haled  into  court  this  way  may  escape  the 
burden  and  risk  of  defending  by  entering  a 
disclaimer  of  all  interest  But,  admitting  a 
defendant's  privilege  to  disclaim  if  he  shall 
be  so  minded,  we  take  it  the  real  question  is 
whether,  over  his  protest  he  may  be  com- 
pelled to  answer  In  a  suit  In  which  no  Issue 
Is  tendered  to  him,  and  where  he  cannot 
know  what  will  be  the  extent  of  any  decree 
rendered  against  him,  and  no  tangible  hurt 
to  complainant  is  shown. 

Complainant .  as  supi>ortIng  his  contention, 
seems  to  lay  considerable  stress  upon  the  case 
of  Hefner  v.  Life  Insurance  Co.,  123  C.  S. 
747,  8  Sup.  Ct  S87,  31  L.  Ed.  300.  That  was 
a  case  of  a  collateral  attack  by  an  action  of 
ejectment  at  law  on  the  decree  of  a  court  of 
equity  barring  and  foreclosing  all  interest  of 
a  party  who  has  been  brought  into  the  case 
for  the  foreclosure  of  a  mortgage  on  the  mere 
general  allegation  that  he  claimed  some  In- 
terest In  the  mortgaged  property.  The  de- 
fendant had  suffered  a  decree  pro  confesso 
to  go  against  blm  in  the  court  of  equity. 
At  law  he  relied  upon  a  title  which  had  no 
connectlou  with  the  mortgage.  It  was  held 
that  the  decree  in  chancery  barred  his  suit  at 
law.  Plaintiff's  attack  upon  the  decree,  be- 
ing collateral,  was  equivalent  to  the  asser- 
tion tliat  It  had  no  validity  whatever.  The 
effect  of  the  decision  was  that  the  averment 
that  plaintiff  claimed  an  interest  was  a  suf- 
ficient basts  tor  amendment^  sufficient  to  give 


the  court  Jurisdiction,  and  that  tt^efore  the 
record  of  the  chancery  court  did  not  disclose 
■a  void  decree.  The  dedsion  in  the  law  case 
did  not  Import  that  the  decree  was  within 
any  Issne  presented,  nor  that  It  was  a  proper 
decree  to  be  rendered.  Van  Fleet  on  Col- 
lateral Attadi,  S  it.  The  Supreme  Court  of 
Alabama,  In  the  case  of  Boiling  v.  Pace,  99 
Ala.  007.  12  South.  796.  said  of  an  adverse 
claimant,  brought  Into  a  mortgage  foreclmure 
suit  by  a  similar  general  averment  of  a  pre- 
tended Intereat  that  "no  decree  in  the  case 
can  bar  or  effect  the  adverse  claim."  To 
the  same  ^ect  are  the  cases  of  Spotnv  v. 
Coen,  44  Ohio  St  504.  9  N.  B.  132;  Strobe  v. 
Downer,  13  Wis.  10,  80  Am.  Dec.  709,  as  well 
as  the  New  York  cases  cited  in  Hefner's  Case 
Mr.  Van  Fleet  says  that  the  cases  last  men- 
tioned confuse  the  doctrine  of  collateral  at- 
taA  and  res  adjudicate.  Whethei:  so  or  not 
they  Indicate  an  opinion  that  an  allegation 
merely  tliat  a  party  pretends  to  an  interest  In 
the  subject-matter  of  a  suit  presents  no  issue 
which  he  ought  to  be  required  to  answer  when 
he  makes  the  objection,  and  to  this  extent  are 
not  In  conflict  with  the  decision  of  the  Su- 
preme Court  of  the  United  States.  In  Plumbe 
V.  Plumbe,  4  Y.  &  C.  345,  decided  by  Lord  Chief 
Baron  Ablnger,  we  find  a  case  exactly  In 
point.  He  said:  "I  take  It  that  If  a  man 
claims  an  Interest  in  the  subject-matter  of  a 
suit  by  resisting  the  plaintiff  In  his  posses- 
sion or  otherwise,  and  this  appears  by  the 
bill,  in  snch  case  you  are  not  bound  to  set 
out  the  partlcalar  claim  which  Iw  alleges,  or 
to  give  It  any  color.  But  where  a  par^  is 
made  a  defendant  and  it  does  not  appear 
that  he  obstructs  a  right  or  that  he  claims 
nnder  any  deed,  but  the  bill  merely  alleges 
that  he  dalms  some  Interest  In  the  matter  Id 
question,  such  a  general  all^tlon  wUI 
not  do." 

We  have  not  ovwlooked  the  averment,  to  be 
found  In  the  bill,  that  whatever  Interest  the 
defendants  have  Is  Inferior  and  subordinate 
to  the  claim  and  right  and  title  of  the  de- 
funct corporation  and  the  stockholders  repre- 
sented by  complainant  This  allegation  could 
have  no  possible  meaning  which  would  affect 
anything  already  said  In  respect  to  the  ee- 
sentlal  defect  In  the  bllL  It  la  a  false  light 
The  bill,  notwithstanding  Its  extreme  gen- 
erality of  averment  in  reference  to  these  de- 
fendants, and  notwithstanding  Its  allegation 
that  the  claim  of  these  defendants  is  inferior 
and  subordinate.  Is  nevertheless  an  assault 
upon  the  claim  of  these  defendants  as  Invalid 
for  any  purpose  and  to  Its  entire  extent  The 
pretended  Interest  of  these  defendants  Is  not 
In  the  trust  the  bill  seeks  to  have  executed, 
but  in  the  land.  These  defendants  are  neither 
creditors  nor  stockholders  of  the  defunct  cor- 
poration. They  cannot  participate  in  the 
trust  as  defendants.  Any  Interest  they  may 
be  found  to  have  will  not  only  cause  a 
diminution  of  the  respective  shares  of  the 
complainant  and  those  he  r^nresents,  but  will 
decnaase  the  trust  fund  as  a  whole ;  and,  far- 
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^her.  In  order  to  have  s  decree,  complalnaat 
moat  show  title  In  the  corporation  at  tbe 
time  of  Its  dissolution.  Any  claim  at  tliese 
defendants  by  cmveymca  or  derolntlOD  mtut 
be  traced  back  to  the  corporation  at  the  time 
of  Its  dissolution,  or  to  its  grantors,  and  In  no 
sense  either  subordinate  or  subsequent  to  that 
of  complainant,  whose  right  as  a  cestui  qne 
trust  for  distribution  cannot  antedate  that 
time.  And  certainly  any  claim  by  adverse 
possession  cannot  be  said  to  be  subordinate 
to  any  oth&r  claim  of  title.  The  particular 
arerm^ts  of  the  bill  show  that  these  defend- 
ants stand  to  the  complainant  and  his  class 
in  the  relation  of  adverse  claimants,  the  gen- 
eral averment  that  their  claim  is  Inferior  and 
subordinate  to  the  contrary  notwithstanding. 

The  citation  by  complainant  of  quite  a 
number  of  mortgage  cases  aeeuM  to  lend  color 
to  the  Idea  that  the  all^atlon  under  coojAHibt- 
atlott  may  have  been  intended  to  conv^  a 
suggestion  that  these  defendants  are  ivoper 
parties  in  the  same  way,  and  for  the  same  or 
an  analt^ns  reason,  that  subsequent  in- 
cumbrancers are  proper  parties  to  mortgage 
suits  into  which  they  may  be  brought  by  the 
general  allegation  that  they  are  subsequent 
Incumbrancers  and  claim  some  Interest.  The 
practice  Is  in  virtue  of  rule  108  of  chancery 
practice.  In  some  of  the  states  there  are 
statutes  to  the  same  effect  No  one  need 
question  the  equl^  of  a  bill  framed  undo: 
such  authority.  But  the  rule  is  by  Its  terms 
limited  to  mortgage  suits  and  to  subsequent 
Incmubrancera  and  it  cannot  be  extended  to 
other  cases,  nor  to  other  parties  claiming  In 
other  rights.  Wells  v.  A.  M.  Co.,  109  Ala. 
430.  20  South.  13&  This  Is  not  a  nHVtgage 
salt  The  defendante  are  not  snbeequent  in- 
cumbrancers. 

It  may  be  conceded  that  the  allegation 
that  these  defendants  claim  some  Interest 
Implies  the  probability  of  a  further  defini- 
tion ;  but  there  is  no  assurance  that  tbe  pos- 
session of  the  land  may  be  allied  to  be  with  ; 
either  complainant  or  these  defendants,  or 
elsewhere  than  It  now  is  by  construction  of 
law.  "And  it  Is  only  when  it  appears  from 
the  bill  that  amendments  can  be  made  which 
would  entitle  tbe  complainant  to  relief  that 
such  amendments  will  be  considered  as 
made,  and  the  motion  to  dismiss  for  the 
want  of  equity  will  be  denied."  Talt  v.  A. 
H.  Co..  132  Ala.  200,  31  South.  62S;  Gardner 
V.  Knight,  124  Ala.  278,  27  South.  298;  Bell 
V.  Sou.  H.  B.  &  L.  A.,  140  Ala.  371,  87  South. 
237.  103  Am.  St  Rep.  41.  Some  of  the  con- 
siderations heretofore  stated  would  contrib- 
ute materially  to  the  argument  that  the 
bill  Is  multifarious  by  reason  of  the  joinder 
of  these  defendants  as  parties  under  the  cir- 
cumstances shown  In  the  bin,  even  though 
the  conclusion  drawn  that  the  bill  Is  wanting 
In  equity,  as  against  them,  be  erroneous. 
Colbnm  r.  Broughton,  0  Ala.  862,  and  Bul> 
lock  T.  Knox.  86  Ala.  199, 11  South.  339.  lead 


to  tbe  conclusion  that  the  bill  Is  multifa- 
rious for  the  misjoinder  of  "Qiese  defendants. 
This  defect  In  the  bill,  considered  In  connec- 
tion with  the  shown  venue  In  Clay  coontT 
makes  It  proper  to  dismtaa  tbe  bill  for  the 
want  of  equity. 

"The  decree  was  In  vacation.  But  the 
bill  was  not  dismissed  on  demurrer.  It  was 
dismissed  for  the  want  of  equity  on  motion 
made  for  that  purpose.  The  reason  of  the 
dedslooa  on  this  point  indicates  that  a  dis- 
missal for  want  of  equity,  where  the  equity 
of  the  bill  is  directly  challenged.  Is  as  prop- 
er In  vacation  as  term  tlm&  Bishop  v. 
Wood,  59  Ala.  253  ;  Kingsbury  v.  Hllner.  69 
Ala.  S02 ;  Stoudenmlre  v.  De  Bardetaben,  72 
Ala.  800.  Sbac^leford  v.  Bankhead,  72  Ala. 
476,  may  seem  to  Indicate  to  the  contrary. 
But  In  that  case  the  conrt  may  not  have  had 
in  mind  tbe  distinction  dravrn  in  Tait  v.  A. 
M.  Co..  supra.  The  defect  found  to  exist  In 
Shackleford  v.  Bankhead,  supra,  was  amend- 
able. There  was  lack  only  of  sufficient  cer^ 
talnty.  It  was  the  subject  of  demurrer,  not 
of  motion  to  dlsmlM  for  the  want  of  equity."' 
WlHi  respect  of  the  dismissal  In  vacation 
without  offering  an  opportunity  to  amend : 
This  was  done  In  the  case  of  Blackburn  v. 
Fitzgerald,  ISO  Ala.  684,  80  South.  568,  and 
It  Is  bound  to  be  the  correct  rule,  upon  the 
principle  announced  In  the  case  of  Seals  v. 
Robinson  &  Co.,  75  Ala.  868,  and  elaborated 
in  the  case  of  Blackburn  v.  Fitzgerald,  supra, 
ttaat  when,  on  tbe  face  of  the  bill.  If  tbe 
facts  were  well  pleaded,  a  case  for  relief 
would  exist  the  defendant  should  be  put  to 
a  demurrer  specifying  the  ground  of  objec- 
tion, affording  the  complainant  the  oppor^ 
tunity  to  amend.  We  think  the  reasoning 
In  the  opinion  of  the  learned  chancellor  dem- 
onstrates that  the  bill  cannot  be  amended 
so  as  to  give  it  equity  against  the  Clay  coun- 
ty defendants,  and  for  this  reason  the  bill 
was  properly  dismissed  for  the  want  of 
equity. 

In  this  view  of  the  case  we  deem  it  un- 
necessary that  we  should  consider  the 
equities  of  the  case  on  any  other  grounds 
set  out  in  the  motion  to  dismiss  the  bill. 
It  Is  clear  to  our  minds  that  the  Clay  county 
defendants,  having  been  turned  out  of  court 
before  the  rendition  of  the  final  decree  on 
March  16,  1905,  are  In  no  wise  affected  by 
the  decree,  and  the  assignmente  of  error  by 
them  with  reqwct  to  that  decree  cannot  be 
sustained. 

The  decree  of  the  chancellor  dismissing 
the  bill  as  to  the  Clay  county  defendants 
for  the  want  of  equity  Is  affirmed.  The 
costs  of  the  appeal  from  the  decree  must  be 
paid  by  the  appellant  The  cross-appeal  by 
the  Clay  county  defendante  la  dismissed  at 
their  costs. 

HARALSON,  DOWDBLL,  and  SDfPSON. 
JJ.,  concur. 
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FIRST  NAT.  BANE  OF  MONTGOMEHT 
V.  TYSON. 

<8Bpreme  Court  of  Alabama.  Nov.  28,  1900.) 

1.  Nuisa:«ce— PuBuc  NmAUtoiB— Injuno- 
TiON  BT  Individual. 

An  individual  vho  has  nutained  a  apecial 
Injury  from  a  public  nuiaance  may  oiafiitaio 
a  bill  to  enjoin  it. 

[Eld.  Note. — For  cases  in  point,  aee  vol.  87, 
Cent.  Dig.  Nuisance,  fi  164.] 

2.  munioipai.  oobpobatioiib  —  slbbrs  — 
Bight  of  View. 

An  owner  of  property  sbattinc  on  a  street 
lias  a  right  of  view,  not  only  in  front  of  his 
property,  bat  as  to  the  entire  length  of  the 
street 

3.  Saib  —  Obsxbuctxor  or  View  —  Injunc- 
tion. 

The  erection  of  atone  columns  extending 
from  22  to  26  inches  beyond  the  building  line 
on  the  lot  adjoining  complainant's  was  such 
«n  obetmction  of  complainant's  easement  of 
view  as  entitled  bim  to  an  injunction,  though 
he  proved  no  actual  damages. 

4.  SAICB— Bll.l>-EVIDENCE— VaBIANCS. 

In  a  suit  by  a  private  person  to  enjoin  the 
obstruction  of  a  street,  the  fact  that  the  bill 
alleged  several  gronnda  of  QMcial  injury,  while 
the  proof  establiahed  only  on^  did  not  congU- 
tute  a  variance. 

Appeal  from  City  Court  of  Montsomor; 
A.  D.  SayTOt  Jndge. 

-To  be  officially  reported,** 

BUI  by  A.  P.  Tyson  against  the  First 
National  Bank  of  Montgomery.  From  a  de- 
cree for  ptaintlfT,  defendant  appeals.  Affirmed. 

Tbos.  H.  Watts,  Alexander  Troy,  and  Hor- 
ace Strlngfellow,  for  appellant.  O.  O.  Ifan- 
«r,  for  appellee. 

DBN80N,  J.  A.  P.  Tyson  and  the  First 
National  Bank  of  Montgomery  owned  ad- 
jacent lots  on  the  east  side  of  Commerce 
street,  In  the  city  of  Montgwnery.  Tyson's 
lot  was  draignated  as  No.  12,  and  that  of 
the  bank  as  No.  14.  Each  of  the  lots  abut- 
ted the  street  on  its  east  side.  Tyson's  lot 
was  south  of  the  bank's  lot,  and  on  It  he  had 
a  three-story  brick  building.  The  bank  pro- 
posed to  erect  on  Its  lot  a  six-story  building 
of  brick  and  stone,  with  four  stone  columns 
In  front  of  the  building  which  would  pro- 
ject onto  the  sidewalk  from  22  to  26  inches 
from  the  building  line  of  the  street.  Tyson 
filed  the  bill  In  this  case  to  enjoin  the  bank 
from  erecting  the  columns,  upon  the  ground 
that  the  same,  tf  erected,  would  be  a  public 
nuisance,  which  woald  result  In  special  In- 
jury to  him  as  an  adjacent  property  owner, 
In  a  way  different  from  the  injury  that 
would  result  from  the  nuisance  to  the  pub- 
lic. A  temporary  Injunction  was  granted. 
The  defendant  answered  the  bill.  Incorpo- 
rating in  Its  answer  a  demurrer  to  the  bill, 
filed  three  special  pleas,  and  moved  to  dis- 
charge and  dissolve  the  injunction.  From  a 
decree  of  the  chancellor  overruling  the  de< 
murrer  and  the  motion  to  discharge  and  dis- 
solve the  Injunction,  and  sustaining  ex- 
ceptions to  the  special  pleas,  an  appeal  was 
prosecuted  by  the  bank  to  tbls  court  On 


that  appeal  the  decree  of  the  diancellor  was 
la  all  things  affirmed  in  an  opinion  handed 
down  by  Mr.  Justice  HARALSON.  We  re- 
fer to  the  report  of  the  case  as  it  appears  In 
133  Ala.,  at  page  459.  32  South,,  at  page  144, 
59  L.  B.  A.  399,  91  Am.  St.  B^.  46,  for  a 
full  statement  of  the  pleadings. 

The  averments  of  the  bill  with  respect  of 
the  Injury  to  the  defendant  is  as  follows: 
"That  said  encroachment  upon  said  highway 
Is  a  public  nuisance,  not  only  Infringing  on 
the  rights  of  the  commonwealth  of  Alabama, 
but  If  same  are  completed  and  placed  in 
position  as  now  contemplated  by  the  First 
National  Bank,  said  encroachment  will  great- 
ly damage  your  orator  beyond  that  which  is 
common  to  the  public  geneAtlly,  by  injuring 
and  depreciating  the  value  of  your  orator's 
property,  and  by  destroying  the  symmetry  of 
your  orator's  building  along  the  highway, 
which  Is  valuable,  and  by  obstructing  the 
light,  air,  and  view  necessarily  ensuing  there- 
from, and  by  depreciating  the  value  of  your 
orator's  property,  In  that  the  view  of  persons 
going  south  along  said  highway  north  of 
your  orator's  building,  vrill  be  shut  off  from 
your  orator's  balldlng.  Tour  orator  fnrthCT 
avers  that  the  tenants  now  In  said  building 
are  valuable  tenants,  and  your  orator  is 
desirous  of  keeping  them  as  tenants,  but 
some  of  them  have  Informed  the  orator  that  If 
said  stone  columns  encroach  on  said  high- 
way, or  any  part  of  said  building  of  said 
the  First  National  Bank  encroaches  on  said 
highway,  they  will  no  longer  remain  tenants 
of  your  orator.**  0pon  the  return  of  the  case 
to  the  city  court  much  evidence  was  taken 
on  both  sides,  and  on  the  final  hearing  of  the 
cause  on  the  pleadings  and  proof  the  chancel- 
lor, on  the  4th  day  of  January,  1904,  rendered 
a  decree  perpetually  enjoining  the  defendant 
from  erecting  the  stone  colnmnB  In  front  of 
Its  building.  From  the  decree  the  defend- 
ant has  appealed. 

The  right  to  relief  In  the  case  rests  pri- 
marily upon  the  allegation  In  the  bill  that 
the  erection  of  the  stone  columns  on  the 
street  or  sidewalk  would  be  a  public  nui- 
sance. Without  repeating  the  evidence,  we 
think  it  reasonably  established  the  fact  that 
the  columns,  which  were  22  inches  In 
diameter  at  the  bottom  and  tapering  to  18 
Inches  at  the  top,  resting  on  bases  24  inches 
In  diameter  and  extending  upwards  the 
height  of  the  first  story,  would,  when  erected, 
extend  beyond  the  building  line  of  the  street 
22  to  26  Inches.  Commerce  street  is  con- 
ceded to  be  a  public  highway,  acquired  by 
dedication.  "Public  highways  belong,  from 
side  to  side  and  end  to  end,  to  the  public. 
There  Is  no  such  thing  as  a  rightful,  private, 
permanent  use  of  a  public  highway.  If  one 
person  can  permanently  use  the  highway 
for  his  private  business  purposes,  so  may  all. 
Once  the  right  Is  granted,  there  can  be  no 
distinction  made,  no  line  drawn.  Alt  persons 
may  build  their  shops,  exhibit  and  sell  their 
wares,  within  the  boundaries  of  the  public 
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highway.  There  la  do  right  In  any  person  to 
permanently  apiffoprlate  to  private  use  any 
part  of  a  public  street  or  sidewalk,  The  per- 
son who  80  uses  a  public  highway  commits  an 
indictable  public  nuisance,  notwithstanding 
it  may  be  so  used  with  the  permission  of  the 
municipal  authorities."  Costello's  Case.  108 
Ala.  45, 18  South.  820,  36  L.  B.  A.  308;  Doug- 
lass T.  City  Council  of  Montgomery,  118  Ala. 
509.  24  South.  745,  43  L.  B.  A.  376;  First 
National  Bank  t.  Tyson.  133  Ala.  459,  32 
South.  144,  69  L.  B.  A.  399,  91  Am.  St  Bep. 
46;  State  t.  Berdetta,  88  Am.  Bep.  117;  Cal- 
lanan  v.  Oilman  (N.  T.)  14  N.  E.  264, 1  Am. 
St  Bep.  840 ;  Van  Wltsra  t.  Qutman,  79  Md. 
406,  29  AtL  608.  24  L.  B.  A.  403.  406 ;  State  t. 
Kean.  69  N.  H.  122,  45  Ati.  266.  48  L.  B.  A. 
102.  So  it  waa  held  on  the  former  appeal  In 
this  cause  "that  the  erection  of  the  proposed 
piUan  by  defendant  in  front  of  Its  building 
on  the  street,  and  which  are  to  extend,  as 
admitted,  22  inches  beyond  the  west  line  <^ 
said  building  onto  the  sidewalk,  Is  a  public 
nuisance,  to  abate  which  the  public  might 
maintain  a  bill."  First  Nat  Bank  t.  Tyson, 
supra. 

It  Is  well-settled  law  that  an  individual 
who  has  sustained  any  particular  special  in- 
Jury,  over  and  above  that  sustained  by  the 
public  generally,  as  the  direct  result  of  a 
public  nuisance,  may  maintain  a  bill  to  en- 
Join  it  Tyson's  Case,  supra;  Cabbell  t. 
Williams,  127  Ala.  820.  28  South.  405;  Mayor 
T.  Bodgers,  10  Ala.  86.  It  may  be  conceded 
that  the  evidence  failed  to  show  any  special 
injury  to  the  complainant  except  with 
respect  to  the  easement  of  view  or  prospect 
The  chancellor  In  his  opinion  seems  to  tiave 
taken  this  view  of  the  case.  He  decreed 
a  perpetual  Injunction  against  the  erection 
of  the  columns  of  the  defendant  on  the 
ground  stated  in  his  opinion,  that  the  com- 
plainant's right  of  view  was  Interrupted. 
On  the  former  appeal,  as  on  this  one.  the  ap- 
pellant denied  the  complainant's  right  to 
view,  except  to  that  part  of  the  street  Im- 
mediately in  f^nt  of  his  property.  This 
contention  is  bottomed  upon  the  theory  that 
as  an  abutting  owner  defendant  held  the  fee 
to  the  middle  of  the  street  out  from  his  lot 
Notwithstanding  the  ultimate  fee  may  be 
vested  in  the  bank  In  Its  lot  to  the  center 
of  the  street  It  is  subject  to  the  public 
easement  and  this  confers  on  the  complain- 
ant, as  owner  of  abutting,  adjacent  property, 
the  right  to  prevent  or  redress  an  obstruction 
or  perversion  of  the  street  to  the  private 
uses  of  the  defendant  inconsistent  with  the 
rights  of  the  public,  where  q>ecial  injury 
would  result  to  him.  Evans  v.  S.  &  W.  By. 
Co.,  90  Ala.,  on  page  68,  7  South.,  at  page 
759.  The  contention  might  be,  and  doubt- 
less would  be,  tenable  as  between  adjacent 
property  owners  of  private  property,  where 
the  view  Insisted  on  was  across  private 
property;  but  it  is  entirely  inconsistent  with 
the  fundamental  Idea  of  a  street,  that  it  is 
not  only  public,  but  public  in  all  Its  parts,  not 
89  SO.— 86 
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only  for  the  movement  ct  men  and  tilings 
on  It  but  the  easement  of  light,  air,  and 
view.  2  Dillon  on  Municipal  C<»p.  (2d  Bd.) 
I  641.  The  cases  cited  by  ai^^ellant^s  coun- 
sel relate  to  private  property.  But,  as 
touching  this  quMtlon.  it  is  deemed  un- 
necessary to  reopen  the  discossioD.  We 
held  on  the  former  appeal,  in  substance, 
"that  an  easement  of  view  from  every  part 
of  a  public  street,  like  the  easement  of 
light  and  air,  is  a  valuable  right  of  which 
the  owner  of  a  buildli^  on  the  street  should 
not  be  deprived  by  an  encroadiment  on  the 
highway  by  an  adjacent  proprietor ;  that 
the  right  of  view  or  prospect  is  one  Implied, 
like  other  rights,  from  the  dedication  of  the 
street  to  public  use."  And,  repeating  here 
a  part  of  the  opinion  of  the  chancellor:  "It 
seems  to  be  a  valuable  right  appurtenant  to 
the  ownership  of  land  abutting  on  the  high- 
way, and  to  stand  upon  the  same  footing, 
as  to  reason,  with  the  easement  of  motion, 
light  and  air,  and  to  be  inferior  to  them 
only  in  point  of  convenience  or  necessity,  and 
that  the  interference  with  It  is  inconsistent 
with  the  public  right  acquired  by  dedica- 
tion."  First  Nat  Bank  v.  Tyson,  supra. 

After  a  careful  consideration,  we  have  dis- 
covered no  reason  for  departing  from  the  law 
as  It  was  ruled  on  the  former  appeal.  With 
respect  to  the  easement  of  view  we  concnr 
with  the  chancellor  that  It  was  established. 
The  evidence  showed  that  the  columns,  when 
erected  by  the  defendant  would  extend  22  to 
26  Inches  beyond  the  building  line  of  the 
street  onto  the  sidewalk.  This  fact  being 
established,  it  Is  manifest  that  complainant's 
view  would  be  obstructed,  and,  as  stated  In 
the  opinion  of  the  chancellor,  "this  in  turn 
necessarily  Imparts  special  injury  to  the  com- 
plainant." It  may  be  conceded  for  argu- 
ment's sake  that  no  actual  damage  was 
proved;  but  as  was  said  by  us  on  the  former 
appeal,  quoting  approvingly  from  Elliott  on 
Roads;  "And  the  fact  that  no  actual  dama- 
ges can  be  proved,  so  that  in  an  action  at 
law  the  jury  could  award  nominal  damages 
only,  often  furnishes  the  very  best  reason 
why  a  court  of  equity  should  interfere  In 
cases  where  the  nuisance  Is  a  continuous 
one."  Tyson's  Case,  supra;  Elliott  on  Beads 
&  Streets,  S  665;  Ogletree  v.  McQuaggs,  67 
Ala.  580.  42  Am.  Bep.  112;  Dennis  v.  M.  & 
M.  By.  Co..  137  Ala.  649,  86  South.  30,  97 
Am.  St  Bep.  69.  As  was  said  by  the  Su- 
preme Court  of  Indiana,  "the  existence  of  a 
permanent  obstruction  in  a  highway  is 
clearly  such  an  unlawful  act  as  injures  the 
citizens  who  are  lot  owners  on  the  street, 
and  who  have  a  right,  as  an  essential  Inci- 
dent to  the  enjoyment  of  their  property,  to 
have  the  street  maintained  its  full  width, 
free  from  all  obstructions  of  a  permanent 
character.  This  is  such  a  right  as  may  be 
vindicated  either  by  injunction  or  by  indict- 
ment, and  Its  violation  Is  established  by 
proof  of  a  permanent  encroachment  upon  the 
street"   State  v.  Berdetta.  73  Ind.  185,  38 
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Am.  Rep.  117;  Pettis  t.  Johason.  50  Ind.  189; 
Smith  V.  State,  23  N.  J.  Law,  712;  Wood  on 
Nuisance,  {  252;  Costello's  Case,  108  Ala.,  at 
top  of  page  49,  18  South.,  at  page  821,  85  U 
R.  A.  SOS. 

It  IB  obTlons  that,  it  complainant'fl  right 
uf  view  will  be  obBtrncted  by  the  erection  of 
the  columns  as  a  permanent  obstruction  on 
tiie  street,  this  would  be  a  particular,  special 
injury,  over  and  abore  that  sustained  by  the 
public  genially,  as  tbe  direct  result  of  such 
obstruction.  Either  the  Tight  of  view  by  a 
person  from  his  building,  or  his  rl^t  to 
have  the  sidewalk  remain  free  of  permanent 
obstructions,  so  that  his  building  may  be  in 
view  of  pedestrians  on  the  sidewalk.  Is  a 
substantial,  legal  right,  and  an  unlawful  dep- 
rlTation  of  a  substantial,  legal  right  neces- 
sarily Implies  injury  to  the  party  so  de- 
prived. We  hare  not  lost  sight  of  the  ad- 
ditional brief  filed  by  counsel  for  appellant 
on  the  question  of  right  of  view;  but  we 
think  what  has  been  said  in  this  opinion,  to- 
gether with  the  opinion  on  the  former  ap- 
peal, is  an  answer  to  it.  Moreover,  the  right 
of  view  is  not  rested  alone  on  the  right  of  tbe 
complainant  to  bare  tbe  highway  ronaln  un- 
obstructed, so  that  people  going  south  may 
bare  a  view  of  his  building,  bnt  also  upon 
tbe  right  of  view  from  the  building. 

It  is  Insisted  that  there  was  a  material 
and  fatal  variance  between  tbe  case  as 
pleaded  and  tiie  iffoof ,  In  that  the  bill  averred 
several  ^unda  of  qieclal  damages  or  In- 
Jury  to  the  complainant,  while  the  proof 
showed  that  only  one  ground  was  sostalned. 
The  basic  tact  alleged  in  the  bill  as  constl- 
tntlng  the  complainant's  right  to  relief  was 
the  public  nuisance  which  the  defendant  pro- 
posed to  maintain  on  the  street.  Oonfeasedly, 
to  entitle  tbe  complainant  to  relief,  he  must 
allege  and  prove  special  injury  to  him  over 
and  above  that  sutEered  by  the  public  in 
genaal.  This  averment  of  special  injury,  It 
is  obvioua,  was  an  averment  of  the  results 
which  flowed,  or  would  flow,  from  tbe  act  of 
which  tiie  complainant  complained,  and  not 
the  act  itself.  The  pleader  averred  one 
causey  but  several  results  which  flowed  from 
that  causes  and  which  Intenslfled,  without 
varying,  the  relief  claimed.  The  cause  was 
proved,  but  only  one  of  the  averred  results 
was  proved,  la  the  insistence.  The  cases 
cited  by  the  appellant  in  support  of  Its  in- 
sistence are  cases  at  law  in  which  tiie  com- 
plainant charged  that  several  acts  of  negli- 
gence were  concurrent  co-operating  causes, 
and  that  all  of  them  together  contrlbnted  to 
the  alibied  Injury,  and  cases  where  pleas 
were  flied  In  answer  to  the  complaint  set 
up  dlfferoit  defenses  in  the  conjunctive  form. 
Highland  Avenue  &  B.  R.  Ga  v.  Dnsenberry, 
M  Ala.  416,  417,  10  South.  274;  Bienville 
Water  Co.  v.  City  of  Mobile,  125  Ala.  183, 
27  South.  781.  We  think  the  case  at  bar,  <m 
this  point,  falls  directly  within  tbe  rule, 
laid  down  in  the  case  of  Nobles  v.  Moses 
Bros.,  81  Ala.  S30,  1  South.  217,  60  Am.  Rep. 


175,  that,  "when  a  bill  sets  forth  sufflcient 
facts  to  entitle  a  complainant  to  relief,  the 
pleader  may  or  may  not,  at  his  option,  aver 
additional  cumulative  facts,  wbl<^  only  in- 
tensify, without  varying,  the  principle  of 
relief  claimed.  Tbe  Issue  upon  which  the 
court  granted  relief  was  explicitly  set  forth 
In  tbe  bill,  and  both  sides  submitted  evi- 
dence upon  it  Certainly  it  cannot  be  said 
that  the  appellant  was  not  apprised  of  the 
Issue  upon  which  the  decree  was  based.  If 
not,  then  why  should  relief  be  withheld  be- 
cause all  the  special  Injury  alleged  may  not 
have  been  proved?"  Moore  v.  Crawford,  180 
n.  S.  122,  0  Sup.  Ot  447,  82  L.  Bd.  878. 

After  due  consideration  of  the  whole  case 
on  tbe  pleadings  and  tbe  proof,  we  are  of  tbe 
opinion  that  the  dty  court  xtroper^  granted 
the  relief  to  the  complftlnant,  and  thla  de- 
cree win  be  affirmed. 

Affirmed. 

DOWDBLL,  SIMPSON,  and  ANDBBSON, 
JJ.,  concur. 


PLANTERS'  &  MERCHANTS'  IND&PENI>- 
ENT  PACKET  CO.  v.  WEBB. 

(Supreme  Court  ot  Alabama.  Nov.  2S.  190S.) 

1.  COBFOBATIONS — SfOCE  SUBSCgIPTK>W— RBQ- 

UIBITEB. 

An;  agreement  hr  whldi  a  person  shows 
an  InteDtton  to  become  a  stockholder  In  a  corpo- 
ration is  safficient  as  a  contract  of  subscription, 
as  against  both  him  and  tbe  corporation. 

2.  Saue — CoNBTBUcnoN — Vauditt. 

A  aubacriptioa  for  stock  Implies  a  promise 
to  pay,  though  the  subacrlption  la  before  In- 
corporation, and  though  the  subscriber  makes 
no  cash  payment  and  the  proceedioKS  after  In- 
corporation are  without  notioe  to  him. 
8.  Saub  — Aomnr  or   ScrascMipnoir  —  !>»• 

rENSBS. 

In  an  action  to  collect  a  stock  subscription, 
It  was  no  defense  that  the  corporation  had  not 
fully  complied  with  the  statute  providing  for  its 
incorporation. 

4.  Sahb — Action  bt  Cobpobation — Deolaba- 

TIOM— RKQU  ISITES . 

In  an  action  by  a  corporati<m,  the  declara- 
tion need  not  specially  allege  compliance  with 
every  circumstance  relating  to  its  wganisation 
required  as  precedent  to  inTestiture  with  the 
powers  conferred  by  its  cliarter. 

5.  SAlOfr-^UBBCBIPTIONB — STATimtS. 

Inasmuch  as  Acts  1903,  p.  810,  containing 
provisions  for  stock  subscriptions,  does  not  pro- 
vide that  unless  the  specified  conditions  are 
complied  with  a  subscription  shall  not  be  blnd- 
insi  a  subecription  is  binding,  thou^  not  form- 
ally, or  even  regularly,  made. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  the  Planters'  &  Merchants'  In- 
dependent Padcet  Company  against  B.  A. 
Webb.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  q^eals.  Bevmed. 

TtAn  Is  an  ftcticm  on  subscription  to  stodc 
of  appellant  corporation.  The  complaint 
originally  flled  was  as  follows:  The  plaintiff 
which  is  a  corpwatlon,  claims  of  the  d^md- 
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ant  the  sum  of  91|000.  due  from  him  ao- 
count,  on  to  wit  the  lat  day  ct  NoTonber, 
1904.  together  with  Interest  since  said  date, 
whldi  sun)  of  mon^  Is  still  doe  and  ux^tald. 
(2)  And  plaintiff  dalms  of  the  defendant  the 
said  sum  of  fl.O00,  in  this  that  the  defendant 
subscribed  <me  thousand  dollars  to  tin  capital 
BtodE  of  the  plalntur,  while  said  corporation 
was  belnff  organised;  tiut  said  snbscrlptioa 
was  made  in  1904,  prlrar  to  Norember  1st; 
that  the  same  is  due  and  unpaid,  and  plaintiff 
claims  interest  on  said  sum  of  money  since 
November  1,  1904. 

Demurrers  were  Interposed  and  sustained 
to  this  complain^  and  plaintiff  amended  by 
adding  the  following:  (a)  "Plaintiff,  whldi  Is 
a  c<»poratlon  claims  of  the  defendant  the  sum 
of  one  thousand  dollars  ($1,000.00),  in  tids, 
that  prior  to  the  organisation  of  said  corpora- 
tion, and  while  its  organisation  was  in  con- 
templation, the  defendant  subscribed  for  the 
stock  of  said  corporation  to  the  amount  of 
one  thousand  dollars,  writing  his  name, 
and  the  number  of  shares,  and  the  amount  to 
be  paid  for  the  same  to  a  subscription  list, 
which  the  said  defendant  understood  wu  for 
the  purpose  of  obtaining  a  sufficient  number 
of  subscribers  and  a  sufficient  amount  of 
mon^  subscribed  to  Justly  tiie  formation  of 
an  independent  packet  company  having  a  cap- 
ital stotA:  of  twoity  thousand  dollars.  Plain- 
tiff avers  that  the  full  name  of  said  packet 
company  had  not  bem  agreed  upon  at  tbe 
time  tbe  subscription  was  made,  but  that 
the  defendant  understood  tliat  said  company 
should  be  organised  as  an  Independent  packet 
company.  Plaintiff  forttier  alleges  ttiat  i^ 
the  plaintiff.  Is  the  same  company  which  was 
In  contemplation  at  the  time  tbe  said  de- 
fendant subscribed  for  stock  of  the  same  as 
aforesaid.  Plaintiff  further  alleges  tiiat  the 
defendant  snbaorlbed  fOr  said  etodk  as  afore- 
said prior  to  the  Ist  day  of  November,  1904, 
and  durhig  the  year  1904;  that  said  subscrip- 
tion was  due  by  the  defendant,  on  to  wit, 
November  1,  1004,  but  was  not  paid  by  him, 
and  that  it  is  still  due  and  unpaid.  And 
plaintiff  also  claims  interest  on  said  sub> 
scrlpHon  since,  to  wit  Novemba  1,  1904." 
(b)  "And  the  plaintiff,  which  Is  a  oorpwatlon, 
claims  of  the  defendant  the  sum  of  one  thou- 
sand dollars,  In  this  that  the  defendant  sab- 
scrlbed  In  writing  for  ten  shares  of  the  capital 
stock  of  the  plaintiff,  of  the  wmiinal  value  of 
one  thousand  dollars,  prior  to  tbe  organisa- 
tion of  said  corporation;  that  said  subscrip- 
tion was  made  In  1904,  prior  to  the  let  day 
fit  November,  1904;  that  the  amount  of  said 
subscription  is  due  and  unpaid,  and  plaintiff 
claims  intoeat  on  said  sum  of  money  since 
to  wit  November  1, 1904." 

Demurrers  were  sustained  to  tiUs  com- 
plaint, and  plaintiff  amended  his  complaint 
by  adding  count  "c."  which  is  substantially 
counto  "a"  and  "b."  Demurrers  were  sus- 
tained to  count  "c."  Plaintiff  amended  them 
by  striking  out  count  first  (1),  and  adding  the 
following :   "{A)  The  plaintiff  which  la  a  cor- 


poration, claims  of  the  defendant  the  sum  of 
cme  thousand  dollars  In  this  that  during  tbe 
year  1904,  prior  to  OcMtee  1, 1904^  the  exact 
date  b^ng  unknom  to  plaintiff,  the  defendant 
subscribed  for  etoOt  of  tb»  said  corporation  to 
the  amount  of  one  thousand  dollars,  by  writing 
his  name  and  tbe  number  of  diares  which 
he  desired,  and  the  amount  €i  money  to  be 
paid  Cot  Uie  same,  to  a  subscription  agree- 
ment, the  substance  of  whldi  agreement  was 
that  the  persms  signing  the  same  were  sub- 
scribing tot  tile  stodc  of  the  ivoposed  corpo- 
ratlon  in  the  amount  set  opposite  tbdr  names, 
but  provided  no  time  for  the  payment  of  said 
subscriptions  and  which  ai^Mment  subscrip- 
tltm  tras  for  13»  irarpose,  and  which  defend- 
ant knew  was  for  tbe  purpose,  of  obtaining  a 
sufficient  number  of  subscribers  and  a  suffl- 
fUgsst  amount  of  money  subscribed  to  justify 
tiie  formation  of  an  lndq>auSent  packet  com- 
pany having  a  capital  of  twmty  thousand 
dollus.  Plaintiff  avers  that  tbe  full  name  of 
said  packet  oxupany  had  not  hem  agreed  iq>- 
on  at  tiie  time  said  subscription  was  made^  but 
tliat  it  was  understood  and  agreed  by  the  de- 
fmdant  uid  tbe  otlier  siUiBcribers  thai  said 
company  should  be  organised  for  business  and 
should  (quorate  as  an  independent  packet  cotor 
pany.'  Plaintiff  farther  alleges  that 'it,  the 
plaintiff,  is  the  company  which  was  In  con- 
templatiw  of  defeoidant  at  the  time  the  de- 
f»idant  subscribed  for  Bto<ft,  as  aforesaid  and 
that  it  OTganiaed  and  la  df^ng  business  as  an 
Independent  pacitet  company,  and  tiut  at  the 
tfane  when  said  sidMKriptiGn  was  made,  the 
defendant  agreed  and  promised  to  pay  the 
amount  of  said  subscriptlui  at  the  time  he 
was  notified  by  tbe  persrais  who  were  organl- 
ring  said  corporatiMi  that  the  amount  of  said 
Bubscrlptifm  was  needed.  Plaintiff  furthe.* 
alleges  that  aftor  said  sulMCriptlon  was  made 
and  after  the  agre«nent  aforesaid,  two  of  the 
posfms  o^anialng  said  corporatlont  to  wit, 
P.  B.  Tunstall  and  J.  T.  Sp^th,  on  dates 
which  are  unknown  to  plaintiff  but  b^ore  the 
bringing  of  this  suit,  and  after  the  IncMpora- 
tion  of  plaintiff,  notified  the  defendant  that 
the  amount  of  bis  subscription  was  nee^d, 
and  requested  him  to  make  prompt  settlemoit 
of  the  same;  Uiat  tbe  dtfendant  did  not  then 
repudiate  said  subscription,  did  not  deny  his 
liability  to  tbe  plaintiff  as  a  subscribe  for 
said  stock,  and  stated  In  substance  that  he 
would  arrange  a  settlonent  in  a  short  time. 
Plaintiff  alleges  that  relying  upon  said  sub- 
scriptlim  and  prmnlse  of  the  defendants  tbe 
plaintiff  purdiased  a  steamboat  and  Incur- 
red other  necessary  expenses  In  and  about 
the  repairing  and  managing  said  boat  And 
plaintiff  allies  that  tbe  d^endant  did  not 
arrange  a  settlement  of  aald  subscription  as 
he  promised  to  do  and  did  not  pay  the 
same;  wherenp<m  the  board  of  directors  of 
the  plaintiff  passed  a  resolnti<m,  at  a  meeting 
of  said  board.  In  the  month  of  Octeba,  190*, 
tbe  exact  date  of  said  meeting  being  u» 
known  to  plaintiff,  in  which  resolution  is  was 
resolved  that  a  call  be  made^'Upon  snbfcrtb- 
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era  wbo  had  not  paid  their  sabscrlptlona  de- 
manding payment  of  them  of  the  same,  that 
puTBuant  to  said  resolntlon  and  before  the 
brlDgtng  of  this  suit,  a  call  waa  made  up- 
on defendant,  notifying  him  that  the  amount 
of  bis  subscription  was  needed  and  due  and 
most  be  Immediately  paid,  but  that  the  de- 
fendant again  failed  to  pay  said  subscrip- 
tion, and  has  ever  since  failed  to  pay  the 
same  or  any  part  of  the  same.  And  plaintiff 
alleges  that  the  amount  of  said  subscrip- 
tion was  due  prior  to  November  1,  1904,  and 
plaintiff  claims  said  amount  of  money  to- 
gether with  Interest  since  November  1,  1904." 

Demurrers  were  sustained  to  this  court, 
and,  plaintiff  declining  to  plead  further,  Judg- 
ment was  rendered  for  defendant,  and  hence 
tills  appeaL 

McAlplne  A  Bobtauoii,  for  appellant  Fltta 
ft  Stouti,  for  appellee. 

HABALSON,  J.  The  rales  binding  a  sub- 
scriber for  the  stock  of  a  corporation,  asi 
gathered  from  the  books  on  the  subject,  may 
be  thus  stated:  A  contract  of  subscription 
may  6e  entered  into  In  Tarlova  ways.  "Whoi- 
ever  an  Intent  to  become  a  subscriber  la  man- 
ifested, the  courts  incline,  without  particular 
reference  to  formality,  to  hold  that  the  con- 
tract of  subscription  snbsistB.  It  la,  as  In 
the  case  of  other  omtractB,  rerj  much  a 
question  of  Intent  Formal  rules  are  for  the 
most  part  disregarded.  And  in  general  a 
contract  of  subscription  may  .be  made  in  any 
way  in  whldi  other  contracts  may  be  made. 
Any  agreonoit  by  wbldi  a  person  shows  an 
intention  to  become  a  stoAhoIder  is  sufficient 
to  bind  both  him  and  the  corporation."  1 
Cook  on  Corp.  |  62 ;  26  Am.  ft  Sng.  Bncy.  Law 
(2  Ed.)  902-8  zi. 

"The  signing  of  the  subscription  paper  la 
an  implied  promise  to  pay  the  subscription." 

That  "a  subscription  for  stock  implies  a 
promise  to  pay  for  It,  ev&i  though  the  sub- 
scription was  before  incorporation  is  the  rule 
sustained  by  the  great  weight  of  authority." 
1  Cook  on  Corp.  H  71,  75;  28  Am.  &  Eng. 
Bncy.  Law,  WJ&i  1  Morawetz  on  Corp.  IS  47, 
54.  A  subscriber  may  be  bound  by  an  actual 
subscription  made  before  incorporation,  or 
organisation,  although  he  makes  no  cash 
payment,  and  the  proceedings  after  Incor- 
poration are  without  notice  to  him.  28  Am. 
&  Eng.  Ency.  Law,  902. 

"A  direct  subscription  to  take  stock  may  be 
enforced  by  the  ocnporatlon,  even  though 
such  subscription  was  made  prior  to  the  In- 
corporation. An  agreonent  reading  the  un- 
dersigned hereby  subscribe  for  the  number 
of  shares  set  opposite  our  names,'  may  be  en- 
forced by  the  corporation  when  It  is  formed." 
Id.  SS  73,  76. 

"When  an  action  Is  brought  to  collect  a 
subscription,  either  directly  or  Indirectly  for 
the  benefit  of  corporate  creditors,  It  iB  well 
established  that  the  subscribers  cannot  de- 
feat such  action  by  the  defense  that  the  cor- 
poration was  not  an  incorporation,  by  reason 


of  its  not  having  fully  compiled  with  the 
terms  of  the  statute  providing  for  such  an 
Incorporation.  Not  only  is  the  subscriber 
estopped,  by  the  act  of  subscribing,  from 
setting  up  this  defense,  but  he  Is  bound  also 
by  the  rule,  that  the  existence  of  a  corpora- 
tion cannot  be  Inquired  into  except  by  a  di- 
rect proceeding  In  behalf  of  the  state."  Id. 
184. 

In  San  Joaquin  L.  &  W.  Co.  v.  Beecher, 
101  Cal.  79,  85  Pac.  352,  It  la  held  that  it  is 
"not  necessary  to  the  validity  of  the  corpora- 
tion, or  to  the  subscribers  becoming  stock- 
holders, that  they  should  all  sign  the  articles 
of  Incorporation.  Those  who  sign  articles  of 
incorporation  act  as  the  agents  of  the  others. 
•  •  •  These  preliminary  agreements  In- 
ured to  the  benefit  of  the  corporations  there- 
after formed,  as  contemplated  by  the  agree- 
ments. •  •  •  To  constitute  the  sub- 
scribers stockholders  tt  was  not  necessary 
that  the  certificates  of  stock  should  have 
issued  to  them." 

In  Selma  &  Tenn.  R.  Co.  v.  Tipton,  5  Ala. 
787,  39  Am.  Dec.  344,  It  was  held  (quoting 
from  the  headnotes  which  appear  to  be  ac- 
curate), that  "In  an  action  by  a  corporation, 
the  declaration  need  not  specially  allege  a 
compliance  with  every  particular  circum- 
stance relating  to  Its  organization,  which  Is 
required  In  order  to  Its  becoming  Inve^ed 
with  the  privileges  and  powers  conferred  by 
its  charter.  Although  It  may  be  necessary  to 
prove  these  matters  specially,  the  allega- 
tion may  be  more  general.  A  r^lar  sub- 
scription for  shares  In  the  stock  of  an  In- 
corporated company,  whether  made  previous 
to  its  organization  or  not,  if  it  organizes  as 
provided  by  the  charter.  Imports  In  Itself  a 
sufficient  consideration,  and  may  be  declared 
on  as  the  foundation  of  an  actloa  •  *  * 
A  subscriber  for  stock  In  an  Incorporated 
company  to  whom  the  charter  does  not  ac- 
cord that  privilege,  cannot  withdraw  from 
the  company,  and  thus  avoid  the  liability  to 
pay  for  It." 

The  foregoing  are  some  of  the  common 
law  rules  in  respect  to  the  obligations  of 
persons  subscribing  for  stock  In  corporations, 
and  are  of  general  and  blndli^t  effect,  ex- 
cept as  they  may  have  been  changed  by 
statute,  for  where  the  statute  prescribes  the 
method  of  subscription,  a  subscription  made 
in  any  other  way  cannot  be  enforced.  1 
Cook  on  Cor.  S  78.  But,  If  the  statute  does 
not  prescribe  the  particular  method  of  sub- 
scription, as  a  condition  precedent  to  the 
validity  of  the  subscription,  the  ordinary, 
common-law  rules  applicable  to  subscrip- 
tions will  obtain.  The  act  of  1903  (Acts 
1903,  p.  310),  like  that  in  the  Code  for  the  or- 
ganization and  r^ulatlon  of  a  corporation 
(Code  1896,  K  1255,  12G0),  have  many  shullar 
provisions  for  Its  organization  and  the  sub- 
scriptions of  stock  thereon;  but  In  neither 
Is  It  provided  that  unless  specified  condi- 
tions are  compiled  with,  a  subscription  shall 
not  be  binding.  Under  the  latter  act;  as 
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we  have  seen,  it  baa  been  bold,  wbere  tbe 
conditions  of  subscription  are  not  condition^ 
precedent  to  tbe  binding  obligation  of  a  sub- 
scription, they  may  be  binding  tbough  not 
formally  or  even  if  irregularly  made,  and  the 
same  principle  applies  in  construction  of  the 
latter  act  Under,  the  facts  set  up  in  the 
complaint,  and  which  under  it  are  authorized 
to  be  proved,  we  have  been  unable  to  dls- 
coTer,  why  the  same  does  not  state  a  good 
cause  of  action.  The  demnrrer  to  the  same 
should  have  been  OTermled. 
Beversed  and  remanded. 

DOWUBLL,  EnOfPSQN,  and  DBNSON.  JJ^ 
concor. 


TBLLOW  FINE  LUMBER  CO.  RANDALL. 
(Snpreme  Court  of  Alabama.  Nor.  IS,  1906.) 
Statotcs — Efrot  of  Ikvaltditt  —  COUBTS  — 

TXKM6 — OaOAKIZATION — JUBISDICIION. 

Gen.  Acts  1903.  p.  566,  fixing  tlie  time  for 
holding  tlie  circuit  court  In  WasblnEton  county, 
being  uDOonstltotlonal,  a  Judgment  rendered  at 
a  term  organiied  th«r«mder  was  ¥<M  for  want 
of  juriidlction. 

Appeal  from  Circuit  Oourt,  Washington 
Oonnty;  Wm.  B.  Andenon,  Judge. 

*Vot  oadallr  raported." 

AetKm  by  Willtam  H.  Randall  asalnst  tta 
Yellow  Pine  Lnmb«r  Goropanr.  From  a 
Judgment  few  plaintiff,  defendant  appeals. 
XMsmlssed. 

ntts  ft  Stouiz,  for  appeUant.  Gregory  L, 
ft  H.  T.  Smith,  for  appellee^ 

DENSON,  J.  The  term  of  the  dnmlt 
court  of  Washington  county  at  which  tbe 
judgment  appealed  from  In  this  case  was 
rendored  was  organised  on  flie  21st  day  of 
March,  1904,  which  was  the  first  Monday 
after  the  second  Monday  In  March.  Bvl- 
dently  fbe  presiding  Judge,  In  organizing 
the  court  on  Uiat  day,  was  proceeding  under 
the  act  of  Ute  Legislature  conmonly  known 
as  the  "Lnsk  Bill,"  approred  October  13^ 
1908.  Gen.  Aets  3908,  p.  606.  That  act  fixed 
the  time  for  holding  the  circuit  court  la 
Washington  county  as  the  first  Monday  after 
the  second  Monday  fn  Blarcb.  The  act  was  de- 
clared nneonstltntlonal  by  this  court  In  the 
case  of  Board  of  Revenue  at  Jtttenoa  Oonnty 
V.  Crow,  87  Sontii.  408.  The  striking  down  of 
that  act  left  the  time  for  holding  the  drcnlt 
court  In  Washington  county  as  fixed  by  the  act 
of  the  General  Asserobly  entitled  "An  act  to 
regulate  the  holding  of  drcult  court  In  Wash- 
ington conmy,**  aivrored  February  21,  1899: 
Acts  1886-89,  p.  184S.  By  the  act  of  Febru- 
ary 21,  1898,  It  was  provided  that  the  dr- 
cult  court  should  be  htM  In  Washington 
county  m  tbe  first  Monday  in  March  and 
October  and  to  continue  one  week.  Thus  It 
dearly  appears  that  tbe  Judgment  appealed 
from  was  rendered  at  a  time  unauthorised 
by  law  for  holding  the  court  Iblt  being 
tme^  the  Judgment  is  void  tm  want  of  Juris- 


diction, parte  Branch,   68  Ala.  S83; 

Wlghtman  v.  Karsner,  20  Ala.  455;  S^dd  v. 
Burke  (Ala.)  88  South.  241.   It  follows  that 
the  appeal  must  be  dismissed,  and  it  la  so 
ordered. 
Appeal  dismissed. 

HARALSON.  DOWDELE^  and  ANDEB- 
BON,  JJ.,  concur. 


BIRMINGHAM  RT..  LIGHT  ft  POWER  00. 

V.  BENNETT. 
(Snpreme  Oourt  of  Akibama.  Nov.  28,  1906.) 

Cabrtkhb — Ikjvkob  to  Fabsekqsb — Wanton 
Nkquokncb— Pleauino. 

A  complaint  aUeginx  wanton  nesUgence 
against  defendant's  Bervants  or  some  of  them  in 
auddenly  starting  a  street  car,  knowing  that 
plaintiff  was  disembarking,  Is  Insufficient  In  not 
averring  tiiat  all  of  the  servants  knew  of  the 

SlalntlCs  position,  or  that  those  who  started 
IS  car  knew  of  it. 

Appeal  from  City  Court  of  Birmingham; 
A.  A.  Coleman,  Judge. 

To  be  officially  reported." 

Action  by  Mary  Bennett  against  the  BIT' 
mingbam  Railway,  Light  ft  Povrer  Company. 
From  a  Judgment  tox  plaintiff,  defttidant  ap* 
peals.  Bevwaed. 

nUman  Grubb,  Bradley  ft  Morrow,  for  ap- 
pellant Frank  8.  White  ft  Son,  for  appel- 
lee. 

ANDERSON,  J.  The  second  count  of  the 
complaint  charges  wanton  negligence  agaiiut 
*Mefttidant*s  agents  or  aorants,  or  some  of 
than,ln(Aargeorcontrol of saldcar;  •  •  • 
that  said  servants  or  agmts,  at  some  of  them, 
i  knowing  that  plalntlfl  was  In  the  act  of  dis- 
embarking tram  said  car,  and  knowing  that 
to  start  satjfl  car  snddoily  while  plaintiff 
was  tn  the  act  of  disembarking  therefrom 
wonld  likely  seriously  injure  plalntlfl,  yet 
said  servants  or  agents,  or  some  of  than. 
In  tbargs  or  control  of  mid  car  wantonly 
started  the  same  suddenly."  It  was  there- 
fore insnfDdent,  since  It  does  not  aver  that 
all  of  the  agents  or  servants  knew  of  the 
plaintiff's  position,  or  that  the  ones  who 
started  the  car  or  caused  It  to  be  storted 
knew  that  the  plalntlfl  was  disembarking. 
It  might  be  tiiat  some  of  them  knew  that  tbe 
!  plaintiff  was  about  to  alight  from  the  car, 
I  yet  tbe  defendant  could  not  be  responsible 
'  under  a  claim  of  wantonness,  unless  the  car 
I  was  started  or  caused  to  be  started  by  the 
agent  or  servant  who  knew  the  fact  Soma 
of  them  may  have  known  it  yet  there  Is  no 
averment  that  the  act  complained  of  was 
committed  by  such  agoit  or  swvant  and  the 
demurrer  should  have  been  sustained. 

Tbe  only  point  made  In  brief  of  counsel  for 
appellant  upon  the  ruling  of  the  lowra-  court 
on  the  demurrers  to  the  third  and  fourth 
counts  relates  to  the  grounds  attempting  to 
point  out  vagueness  and  Indeflnitmeaa. 
Whether  they  are  at  are  not,  we  need  not 
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dedde,  as  the  demnrren  woe  general,  and 
the  trial  court  properly  overruled  than. 

Gharges  1, 2,  and  6  are  the  afflnnatlTe  duuv 
gea,  and  the  anmllant  contends  ahould  have 
been  given,  because  of  a  varlanee,  in  fliat  the 
CMoplalnt  avers  the  "Sooth  Ensley"  line  and 
the  proof  showed  the  "North  EnsI^"  line. 
As  this  case  most  be  rerersed,  we  need  not 
determine  this  question,  as  there  need  be  no 
Tarlance  <m  the  next  trial. 

The  Judgment  of  the  city  court  Is  rewsed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


HARALSON,  TYSON  and  SIMPSON.  JJ., 
concnr. 


PIBRSON  LUMBER  CO.  v.  HART. 

(Bnprema  CoDrt  of  Alahsma.  Nov.  29,  1005.) 

L.  Masxkb  and  Sksvaht— Relation  or  Fab- 
ties— Pleadiho. 

A  complaint  alleging  that  plaintiff  was 
employed  as  a  foreman  or  boss  is  sufficiently 
specific  as  to  the  character  of  his  emplorment. 

3.  Saks— Cause  or  Ikjubt. 

In  an  action  for  injuries  to  an  employ^, 
received  In  jumping  from  a  car  to  avoid  im- 
minent peril,  an  allenition  that  plaintiff  was 
placed  in  a  position  of  peril  is  samcient,  with- 
out giving  the  particulars  causing  the  iteril. 
8.  Same— Acts  in  Euebgekcieb. 

Where  an  emplo;«  was  Injured  in  jumping 
from  a  car  to  avoid  hnminent  peril,  he  need  not 
show,  in  order  to  recover,  that  it  was  actually 
necessary  for  him  to  jamp  in  order  to  save 
himself. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  H  780-794.] 

4.  SAitx—AppUARGES— Negligence. 

In  an  action  for  injuries  to  an  employ^, 
received  in  Jumping  from  a  car  to  avoid  Im- 
minent peril,  the  court  cannot  assume  that  it 
was  negligence  not  to  have  a  particular  kind 
of  bralte.  • 
6.  Sahi— Posmoit  or  Peril. 

In  an  action  for  iojurlea  received  by  an 
employ^  in  jumping  from  a  car  to  avoid  im- 
mfnent  peril,  that  the  train  was  running  only 
10  miles  an  hour  will  not  authorise  the  court 
to  eay  that  plaintiff  was  not  In  a  iMMition  of 
peril. 

6.  Saue— Unexpected  Danobb— Obdinabt 
Care — Questions  fob  Jubt. 

An  employs,  exposed  to  sudden  and  un- 
expected danger,  must  ezerdae  such  reason- 
atue  care  and  diligence  as  would  be  expected 
of  a  prudent  and  reasonable  man  under  similar 
drcnmstances,  and  whether  or  not,  conridering 
the  circumstances,  he  did  exercise  such  rsason- 
able  care,  was  tor  the  jury. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  SS  791, 1130.] 

7.  Saue— Contbibutobt  Neouoence— Obvi- 
ous Detects. 

In  an  action  for  Injuries  to  an  employ^, 
received  in  Jumping  from  a  car  to  avoid  im- 
minent peril,  a  plea  not  alleging  that  the  danger 
from  the  anpposed  defect  was  either  obvlons  or 
known  to  pEuntiff  was  InsnfflcienL 

Appeal   from  Olrcalt  Court,  Corlngton 
County;  H  B.  Fearce,  Judge. 
'TEto  be  officially  r^rted." 
ActtMk  by  W.  H.  Hart  against  th9  Fl«wa 


Lumbw  Company.  From  a  Judgmmt  for 
plaintiff,  defendant  appeals.  Reversed. 

Powell,  AJbntton  A  Albritton,  tog  an>el- 
lant.   StalUngs  &  Bold,  for  app^e& 

SIMPSON,  J.  This  was  an  action  for 
damages,  resulting  from  an  injury  received 
by  the  plaintiff,  as  he  claims,  while  in  the 
employment  of  the  aK>ellant  and  while 
Jumping  from  a  car  to  avoid  Imminent  peril. 

The  first  Insistence  of  appellant  Is  with 
regard  to  the  first  four  assignments  of  error 
relating  to  the  overruling  of  defendant's 
demurrer  to  the  complaint;  It  being  Insisted, 
first,  that  the  character  of  plaintitTs  employ- 
ment Is  not  definitely  stated.  Inasmuch  as  it 
Is  stated  In  the  complaint  that  he  was  em- 
ployed as  a  foreman  or  boss;  second,  that  It 
was  not  allied  that  the  plaintiff  was  In  any 
danger  of  being  thrown  from  the  car  or 
being  seriously  injured  when  he  Jumped 
ftom  the  same.  The  demurrers  were  pn^p«> 
ty  overruled.  The  Important  relationship  to 
show  Is  that  of  employ^,  and  the  further 
designation  of  "foreman  <n:  boss"  is  sufficient- 
ly Bpedflc;  the  names  «tch  Indicating  the 
same  general  duties.  The  allegation  that  he 
was  placed  In  a  position  of  peril  la  snffltdeut, 
without  enterii^  Into  the  particulars  as  to 
what  caused  the  p«rll,  and,  being  In  a 
position  of  peril,  It  was  not  necessary  to 
show  that  It  waa  actually  necessary  for 
him  to  Jump  to  save  himself.  Postal  Tele- 
graph Ca  T.  Hulsey,  182  Ala.  447,  81  Sontii. 
B27. 

The  court  erred  in  OTerruling  the  demurrer 
to  the  fifth  count,  as  the  court  could  not  as- 
sume that  It  was  n^llgence  not  to  have  a 
particular  kind  at  brake. 

The  demurrer  to  the  first  plea  was  proper- 
ly sustained.  The  fact  that  Oie  train  was 
running  mly  at  the  rate  of  10  miles  an  hour 
would  not  authorize  tb»  court  to  say  that 
plaintiff  was  not  in  a  position  of  peril. 

The  sixth  and  seTenth  pleu  were  prop^ly 
held  to  be  subject  to  demurrer.  One  ex- 
posed to  sudden  and  unexpected  anger  is  not 
responsible  for  acting  -without  Judgment  or 
wildly,  and  whether  be  so  acted  depends 
materially  upon  the  facts  and  drcumatances 
of  the  case.  The  proper  Inquiry  la,  oonslder- 
ing  hla  -surroundings  at  the  time,  did  he 
exercise  snch  reasonable  care  and  diligence 
as  would  be  expected  of  a  prudent  and  rea- 
sonable man  under  similar  circumstances? 
Postal  Tel.  Oa  t,  Hulsey,  supra.  It  was 
for  the  Jury  to  s^  whether  or  not,  constder- 
ing  the  drenmstances,  he  did  ex^clse  such 
reasonable  care  and  diligence. 

The  demurrer  to  the  twelfth  plea  -was 
properly  sustained,  as  said  plea  did  not  al- 
1^  that  the  danger  from  the  supposed  de- 
fect was  either  obvious  or  known  to  the 
plaintiff.  Boyd  T.  Indian  Head  Mills,  181 
Ala.  358,  81  South.  80;  Sou.  Bj.  Co.  v. 
Gnyton.  122  Ala.  281.  241.  26  South.  Si.  The 
plea  was  otherwise  Insufficient 
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There  wu  snfildeat  evidence  on  the  sub- 
ject of  plalntUTs  employment,  and  the  nature 
of  it,  to  go  to  the  jury*  Consequently  there 
was  no  error  In  the  refusal  to  give  the 
graeral  charge,  requested  by  the  defendant. 

Charges  3,  4,  6  and  11.  requested  by  the 
defendant,  were  properly  refused.  Sou.  Ry. 
Go.  T.  Howell,  135  Ala.  eS9.  648,  34  South.  6. 

Charge  12  was  properly  refused.  There 
was  not  any  proof  of  Diligence  in  the  plain- 
tiff, or  of  negligence  or  nnskUifulneae  In  the 
treatment  by  his  physician.  The  only  evi- 
dence la  that  he  was  very  nerrons,  and  that 
the  doctor  would  find  the  bandages  disar- 
ranged when  he  visited  bim.  There  was  no 
erldence  of  any  conscious  fault  of  the  plain- 
tiff.  Poetal  Tel.  Oo.  t.  Hnlsey,  supra. 

Charge  IS  was  properly  refused.  The 
plaintiff  himself  testifies  that  be  was  emplt^- 
ed  as  foreman,  and  there  is  other  testimony 
from  which  the  Jury  might  bare  found  that 
tie  was  80  employed. 

Charges  17  and  18  were  properly  refused. 
The  complaint  alleges  that  the  plaintiff 
was  foreman  or  boss  of  a  crew  of  men 
engaged  In  haullag  logs  on  a  log  train.  Al- 
12iongh  his  special  duties  may  have  been 
to  attend  to  and  superrlse  the  loading  and 
imloadlng  of  logs  on  said  train,  it  Is  difficult 
to  see  how  be  could  hare  performed  these 
duties  without  going  on  the  train  from  the 
place  of  loading  to  the  place  of  unloading. 

The  Judgment  of  the  court  !•  rereraed,  snd 
the  oaose  remanded. 

HARALSON,  TYSON,  and  ANDERSON, 
JJ..  concur. 


ORBBLT-BARNHAM  OROCERT  GO.  T. 
GOTTINOHAM. 

(Sttpruoe  Court  of  AlaTwina.  April  18,  1909.) 

1.  ApFUXr— RBCtSD— PXCADZNOS— RKVUW. 

Where  the  record  on  a  former  appeal 
showed  that  a  demurrer  to  certain  pleas  was 
mled  on  by  the  court,  but  the  record  on  a  sub- 
sequent appeal  from  another  Judgment,  after 
reversal,  failed  to  show  any  rmlng  on  the  de- 
murrer Bince  the  reversal,  the  demorrv  could 
not  be  coDsidered  on  such  snbseqne&t  appeal. 
2l  BiME — WAniB  or  Ereob. 

AsslgnmeDts  of  error  which  are  not  Insists 
ed  on  in  argument  will  not  be  reviewed,  though 
appellant's  counsel  stated  that  they  insisted  on. 
eadi  and  every  assignment  of  error  in  the 
record. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  4266-1261.] 

Appeal  trom  Circuit  Court,  Bibb  County; 
John  Moore,  Judge. 

"Not  officially  reported." 

Action  by  the  Greely-Bambam  Grocery 
Oompany  against  J.  M.  Cottlugham.  From 


a  Judgment  in  favor  of  defendanl;  plaintiff 
appeals.  Affirmed. 

Logan  ft  Vante  Graaf ,  for  appellant  J. 
M.  M(dfaster  and  W.  W.  Lavender,  tot  ap- 
pellea 

DOWDELL,  J.  In  the  Judgment  appealed 
from  It  does  not  appear  that  the  demurrers 
to  pleas  4  and  5  were  ruled  on  by  the  court. 
It  does  so  appear  on  a  former  Judgment  ren- 
dered by  the  court;  but  an  appeal  was  prose- 
cuted from  that  Judgment  to  this  court,  and 
the  same  was  reversed  by  this  court,  and  the 
cause  remanded.  The  case  then  stood  as 
though  such  Judgment  had  never  been  ren- 
dered. The  record  falls  to  show  any  ruling 
on  demurrer  since  said  reversal. 

The  portions  of  the  oral  charge  of  the  trial 
court  excepted  to,  and  here  assigned  as  error, 
stated  the  law  of  the  case  as  enunciated  hy 
this  court  on  the  former  appeals.  129  Ala. 
200.  30  South.  660,  87  Am.  St  Rep.  68;  137 
Ala.  149,  34  South.  956.  The  questions  In- 
volved were  there  thoroughly  considered,  and 
on  both  appeals  applications  for  rehearing 
were  overruled,  and  we  see  no  good  reason 
now  for  going  over  the  ground  again.  The 
general  Issue  was  pleaded,  along  with  the 
special  pleas,  and  so  the  alleged  fraud  was 
put  In  issue.  There  was  evidence  on  the  part 
of  the  garnishee  tending  to  show  an  absence 
of  fraud,  or  denying  fraud.  On  this  evi- 
dence the  general  affirmative  charge  could 
not  be  given  for  the  plaintiff.  There  was  no 
error  In  refusing  the  other  written  charges 
requested  by  plaintiff. 

There  are  other  assignments  of  error,  but 
as  they  are  not  Insisted  on  in  argumeut  we 
decline  to  consider  them.  It  Is  true,  at  the 
conclusion  of  the  brief  of  appellant's  counsel, 
they  say  that  they  Insist  on  each  and  every 
assignment  of  error  on  the  record;  but  we 
have  several  times  heretofore  said  that  such 
will  not  be  regarded  as  an  Insistence  in  ar- 
gument 

The  Judgment  will  be  affirmed. 

McCLELLA^',  a  J.,  and  HARALSON  and 
TYSON,  JJ..  concur. 


DUKB  V.  CHANDLER. 

(Supreme  Court  of  Alabama.  June  6,  1905.) 

MoBTOAQES — Penalty  fob  Failubb  to  Enteb 
Satisfaction  as  Depbnoixo  on  Validity 
of  mobtoage. 

Where  a  note  was  embodied  In  the  mort- 
gage, and  was  left  entirely  blanl^  as  to  the 
amount  for  which  It  was  given,  though  an 
amonnt  was  stated  in  figures  on  the  margin,  and 
the  mortgage  merely  referred  to  the  note.  It 
was  not  such  an  instrument  as  could  be  en- 
forced, and  therefore  there  could  be  no  right  of 
action  to  recover  the  statutory  penalty  for  fail- 
ure to  enter  satisfaction  thereof,  as  provided  by 
Code  1896,  8  1066. 

Appeal  from  Circuit  Court,  Oheiokea  Cood- 
ty;  J.  A.  Bllbro,  Judge. 
**Not  offlcUlly  reported." 
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Action  by  W.  H.  Cbandler  against  W.  Z. 
Duhe.  From  a  Judgment  for  plalutlfft  de- 
fendant appeals.  Rerened. 

Burnett  Hood  ft  Mnrpbree,  for  appellant 
Matthevi,  Martin  ft  Bfattliews,  fOr  appelleOh 

8IMPS0K»  J.  This  was  an  action  to  re- 
cover tlie  statutory  penalty  for  failure  to 
enter  sattsfactlon  of  a  mortgagOk  Gode  1886* 
11066.  The  point  raised  la  that  the  instrument 
In  question  was  not  a  mortgage;  the  note 
btfng  embodied  in  the  mortgage,  and  being 
entirely  blank  as  to  ttie  amount  tov  which  it 
la  given,  thon^  an  amount  Is  stated  In  flg* 
urea  on  the  margin.  The  marginal  statement 
is  not  a  part  of  the  note,  but  a  mere  mem- 
orandum, and  wlide  It  may  be  referred  to 
for  the  purpose  of  explaining  latent  ambi- 
guity In  the  written  statement  of  the  body, 
and  while  it  has  also  been  held  that,  as  be- 
tween the  parties  or  third  persons  who  ac- 
quire the  note,  the  holder  of  the  note  may  fill 
out  the  blank  by  lnsertii«  the  proper  amount, 
yet  with  the  blank  unfilled  there  la  no  prom- 
ise to  pay  any  definite  amonnt,  no  recovoy 
could  be  had  on  the  note,  and  consequently 
the  mortgage,  which  merely  refers  to  the 
above  note,  is  not  such  an  instrument  u 
the  statute  contemplates,  especially  as,  under 
the  frequent  rulings  of  this  court,  it  Is  to  be 
strictly  constmed.  This  Is  not  governed  by 
those  cases  where  the  amount  was  written 
out  and'  only  the  word  "dollars"  omitted. 
Norwich  Bank  v.  Hyde,  13  Conn.  278;  Holira 
T.  Davis,  Oe  Iowa,  444,  73  N.  W.  413,  44  Am. 
Bep.  688;  1  Bidwards  on  Bills  and  Notes  (Sd 
Ed.)  p.  158,  I  176;  1  Daniel  on  Nego.  Inst 
(4tb  Bd.)  p.  107.  I  sea.  This  being  fatal  to 
the  action  In  this  case,  the  Judgment  of  the 
court  Is  reversed,  and  a  Judgment  will  be 
here  rendered  In  favor  of  the  appellant  vho 
was  defendant  in  the  suit  below. 

Beversed  and  rendered. 

McGLELLAK,  a  J.,  and  TYSON  and  AN- 
DEBSON,  JJ.,  concur. 


SELMAN  ft  CO.  et  aL  v.  WALLING. 
(Supreme  Court  of  Alabama.  June  7,  1906.) 

1.  Equity— Pleading— Min.TiFABiouBNBSs. 

A  bill  to  procure  an  accounting  of  partner^ 
ship  transactfonB  and  to  have  a  liea  declared 
in  complainaat's  favor  upon  the  interest  of  cer- 
tain partners  in  the  assets  of  Uie  businesa  of 
a  new  partnership  is  not  rendered  multifariooa 
by  the  fact  that  relief  Is  sought  upon  two 
separate  liabilities  growing  out  of  separate 
partnership  transactions  between  the  same 
parties. 

2.  Pabtnsbship— Accounting— Pabtiu. 

Where  a  bUI  Is  brought  for  an  accounting 
of  partnership  transactions  and  to  procure  the 
declaration  of  a  lien  in  complainant  s  favor  up- 
on the  Interest  of  certain  purtners  in  the  assets 
of  a  new  0nn,  a  member  of  a  new  Arm  against 
whom  no  liability  is  charged  Is  a  necessary 
party,  in  order  that  his  Interest  in  the  assets 


of  the  new  firm  may  be  B^r^ted  from  those 
of  the  partners  against  whom  relief  la  sought 

Appeal  from  Chancery  Court  Mardiall 
County  •  Wm.  H.  Simpson,  Chancellor. 

"Not  oflScially  reported." 

Bill  by  8.  J.  Walling  agalnet  J.  B.  and  A. 
F.  Belman,  HoiBg  business  onder  the  firm 
name  of  Selman  ft  Co..  and  another.  From  a 
decree  overruling  a  demnrror  to  the  bill,  de- 
fodants  appeal  Affirmed. 

J.  A.  Lusk,  for  appellants.  Edgar  O.  Mc- 
Cord,  for  appellee. 

TTSON,  J.  The  bill  in  this  cause  sedts 
to  have  a  settlemoit  and  accounting  of  two 
partnership  transactions  between  complain- 
ant and  J.  B.  and  A.  F.  Selman,  doing  busi- 
ness under  the  firm  name  of  Selman  ft  Co. 
The  first  of  these  occurred  prior  to  October 
1, 1903,  and  the  second  after  that  date.  It  Is 
averred  that  the  profits  arising  out  of  the 
first  transactions,  as  well  as  the  mone^  In- 
vested by  cmuplalnant  in  It  went  Into  the 
hands  of  the  Selmana,  which  they  used  In 
their  mercantile  business,  and  that  the  profits 
made  out  of  the  second  transaction  wwe  also 
annroprlated  1^  them,  and  used  by  tbcan  in  fbe 
same  way ;  that  aftor  they  had  so  appnvri- 
ated  the  moner  belonging  to  tiiem  and  com- 
plalnant  they  formed  a  new  copartnership 
with  the  reqHHident  J.  M.  Singleton,  and 
transferred  to  the  new  firm  all  the  assets  of 
Selman  &  Co.,  with  which  the  moneys  and 
profits  of  complainant  had  been  intermingled, 
and  the  said  firm  of  Selman,  Singleton  ft  Go. 
conducted  a  general  merchandise  bnslnees  up- 
on assete  of  which  tiiese  moneys  constitute 
a  part 

The  only  objections  urged  against  the 
bUl  are:  ''First  that  it  Is  multlfarlons ;  and, 
seomd,  that  Sliu^leton  Is  not  a  propw  inrty. 
There  is  no  merit  in  either  of  them.  The 
fact  that  relief  is  sought  up<m  two  s^iwrate 
llahllitiea  growing  out  of  two  separate  trans- 
actions between  the  same  parties,  bnt  eadi 
on  account  of  partnership  nutters,  does  not 
render  the  bill  multifaiious.  Bandle  v.  Boyd, 
73  Ala.  288;  14  Ency.  PI.  ft  Pr.  p.  19a  The 
object  sought  to  be  accomplished  by  the  Ull 
is  single.  It  is  to  have  an  accounting  of 
these  partnership  transacthms  and  to  have  a 
lien  declared  in  complainants  favw  upon  the 
Selmaus*  Interest  In  the  assets  of  the  bu^ness 
now  conducted  by  the  firm  (HC  Selman,  Sli^le- 
ton  ft  Co.  Beese  v.  McGurdy,  121  Ala.  42S,  25 
South.  91& 

It  does  uot  seek  to  Impose  any  Itatdllty 
upon  Singleton.  He  Is,  however,  a  necessary 
par^,  in  order  to  have  his  Interest  In  the 
assets  of  the  firm  segregated  frmn  the  Bel- 
mans'. 

The  demurrer  was  properly  overruled. 
Affirmed. 

McCLELLAN.  0.  X,  and  SIMPSON  and 
ANDERSON.  JJ.,  concor. 
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McMillan  t.  crrr  or  qadsdbn. 

(Supreme  Coart  of  Alabama.   June  T,  190B.) 

1.  Courts— Spicial  T«bm8— Notice.* 

Under  Code  1896,  fi  914,  giving  tbe  jadge 
of  a  circait  coart  antborlty  to  convene  a  Q>ecial 
term  vhen  he  deema  it  necesBary,  and  section 
915,  reoairlng  notice  of  the  term,  the  judge  haa 
no  authoritr  to  order  a  apeclal  term  mthont 
tbe  reqnired  notice. 

2.  JUOOUBRT  —  BaSEimAUl  —  ACTHOBITT  OW 

Cotnrr— Time  or  RcNDmon. 

A  Judgment  rendered  at  a  time  when  the 
court  was  not  legally  In  session  was  void. 

[Eld.  Note. — ^For  cases  in  point,  see  To\.  8Ck 
Cent.  Dig.  Judgment,  I  14.] 

&  Appul  —  Dicuxoira  Retibwabu— Void 

JUDOUERT. 

No  appeal  will  lie  frran  a  void  judgment. 
_CEd._Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Brror,  i|  7^757.] 

Appeal  from  Oircult  Court,  Etowah  Connty; 
J.  A  BllbR^  Judge. 

"Not  officially  reiiortecL'* 

Action  between  Cbarlea  McMillan  and  tbe 
itj  of  Gadsdoi.  From  tbe  Judgment,  tbe 
.'ormer  appeals.  Dismissed. 

Lae^  Lee  &  Lee,  for  appellant  Goodbne  A: 
BladEwood,  for  appellee. 

TT80N.  J.  The  judgment  fttr  which  this 
anieal  la  proaecnted  was  rendered  at  a 
Bpedal  term  of  tbe  drcidt  court,  conToud 
on  ttie  IStb  Aay  of  Febmaiy,  1004,  under  an 
order  made  bf  flie  Judge  convenii^  It  Im- 
mediately  upon  the  mining  of  the  order. 
This  order  waa.  doobtleaa,  made  under  tbe 
proTtetona  of  tbe  act  known  aa  the  "Luak 
BUr*  (Oen.  Acta  390B.  V.  B71).  which  baa  been 
declared  by  this  court  to  be  uncoutltnflonaL 
Being  luTalld  aa  a  law,  the  validity  of  ttw 
order  made  must  be  tested  by  secUona  914 
and  915  of  ttM  OodA  of  188&  Tbe  first  sec- 
tion confers  tbe  antliorlty  upon  the  Judge  to 
convene  a  special  term  of  the  court  whenever 
in  his  opinion  such  a  term  la  necessary,  etc. 
The  other  aectlon  requires  tliat  80  days*  no- 
tice of  such  q;>eclal  term  and  the  order  in 
which  the  boslnesa  of  tbe  court  shall  be 
transacted  thereat  shall  be  given  by  adv^ 
tlaemrat  In  some  newspaper,  etc.  Constni- 
Ing  the  two  sections  tf^ether,  It  Is  clear  that 
no  special  tetm  can  be  legally  convened  with- 
out giving  tbe  reqnired  notlca  We  have 
here,  then,  a  judgment  rendered  at  a  time 
when  the  court  was  not  legally  In  session. 
It  Is  therefore  void,  and  will  not  support  an 
appeal.  Kidd  v.  Burke  (Alft>)  88  South.  241. 

Ai^teal  dismissed. 

McGLELLAN.  C  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  eoncnr. 


BBUN80N  V.  STATa 

(Supreme  Court  of  Alabama.  June  80,  1906.) 

1.  CBiHUfAL  Law — Evxpehoi — Juucul  No- 
nes—Nahbs  or  JUDOBS. 

Tbe  oonrt  Judicially  knows  the  names  of  the 

JudgM  in  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Coit.  I^.  Criminal  Law,  f  T12:  voL  80^  Cent. 
Dig.  Bvldm  1  fi7.] 


2.  Sahb— Bnx  or  ttKcamaa—TiMM  cw  Tzl- 
nra. 

A  bill  of  eiceptloDS  _piirporUBg  to  have 
been  signed  May  24,  "iSfX^  whereas  the  Judg- 
ment vas  rendered  March  81, 189S,  and  the  on& 
order  relating  to  a  bill  of  exceptions  Is  one  al- 
lowing 30  days  from  that  date  within  which  to 
sign  it,  must  be  disregarded. 

Appeal  from  Circuit  Court,  Choctaw  County. 
"Not  officially  r^rted." 
Robert  Brunson  was  convicted  of  crime, 
and  be  appeals.  Affirmed. 

SIMPSON,  J.  What  purports  to  be  a  bill 
of  exceptions  In  the  record  of  this  case  la 
signed  "J.  T.  Lack"  (or  "Lock'*),  and  not  only 
was  the  case  not  tried  before  a  judge  of  that 
name,  but  the  court  judicially  knows  that 
there  Is  no  Judge  of  that  name  In  Alabama. 
Id  addition  to  this,  the  bill  purports  to  have 
been  signed  May  24,  1906,  whereas  the  judg- 
ment was  rendered  March  81,  1895,  and  tbu 
only  order  in  tbe  record  touching  tbe  bill  of 
exceptions  Is  the  order  of  that  date  allow- 
ing 30  days  therefrom  within  which  to  sign 
It  There  is  a  loose  pai>er  with  the  record, 
which  seems  to  be  what  Is  claimed  to  be  the 
true  bill  of  exceptions,  not  signed  by  the 
judge,  with  several  affidavits  attached;  but 
the  record  does  not  show  any  proceedings  to 
establish  a  bill  of  exceptions  In  accordance 
with  the  rule.  Rule  44,  p.  1194,  Code  1896. 
The  bill  of  exceptions  is  dlsr^arded,  and, 
there  being  no  error  In  tbe  record,  tbe  Judg- 
ment of  the  court  Is  affirmed. 

Affirmed. 

McCLELLAN,  C.  J.,  and  TYSON,  DOW- 
DELU  ANDERSON,  and  DENSON,  JJ.,  con- 
cur. 


HOLMES  V.  STATE. 
(Supreme  (3onrt  of  Alabama.  June  SO,  1906.) 

1.  ABSAUX.T  AKD  BaTTEBT— CHASnSEHERT  QT 
PUPDJS. 

A  teacher  or  other  person  standing  In  loco 
lurentia,  exercising  the  parent's  delegated  au- 
thority, may  administer  reasonable  chastise- 
ment to  a  child ;  and  to  make  it  criminal  he  must 
not  only  inSict  on  the  child  immoderate  chas- 
dsement,  but  he  must  also  do  so  malo  animo. 
or  must  Inflict  on  bim  some  permanent  Injury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  fi  92 :  vol.  87, 
Cent  Dig.  Parent  and  Child.  U  9,  160^ ;  vol. 
43,  Cent.  Dig.  Schools  and  School  iHstrlcts, 
I  846.1 

2.  Cbimhtal   Law — FiifDnra — ComxusxvB- 
msB. 

Act  Dec.  18,  1898,  establishing  the  Clay 
county  court  and  providing  tliat  the  Snpreme 
Court  shall  review  the  Judgment  of  the  court 
In  a  case  beard  without  a  Jury,  without  anv 
presumption  In  favor  of  the  court  on  the  evi- 
dence, applies  where  the  Supreme  Court  has 
before  it  all  the  legal  evidence  before  the  trial 
court ;  and,  where  the  witnesses  were  examined 
ore  tenna,  the  finding  will  not  be  disturbed,  un- 
less plainly  erroneooa. 

8.  Assault  and  Battebt — Evnavci — Extent 
OF  Injubieb. 

In  a  prosecution  tor  assaolt  committed  in 
the  chastisemsnt  of  a  pupil.  It  was  CMBpetant 
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to  show  that  the  pupil  was  confined  to  her  bed 
on  account  ot  the  puDishment  and  the  length 
of  time  she  was  confined. 
4.  Gkiuinai:.  JjKV — Bnx  or  Bxokftions — Buz<* 
XNOB  ON  Evidence. 

Where  the  bill  of  exceptions  states  a  cer- 
tain question  was  answerea,  but  falls  to  show 
the  answer,  the  ruling  cannot  be  considOTed. 

Appeal  from  Oliv  Oonnty  Gonrt;  W.  J. 
Pearce,  Judge. 

"Not  officially  reported." 

Delmeda  Holmes  waa  convicted  of  an  as- 
sault and  battery,  and  he  appeals.  Affirmed. 

D.  H.  Riddle,  for  appellant  Massey  Wil- 
son, Atty.  Qen.,  tot  tbe  State. 

DENSON,  J.  The  defendant,  a  schoolmas- 
ter, was  tried  in  the  county  court  of  Clay 
county  for  an  assault  and  battery  on  Maggie 
Stansell,  a  girl  16  years  old,  who  at  tbe  time 
was  a  pupil  in  tbe  school  that  was  being  kept 
by  the  defendant  The  £ase  was  tried  by  the 
court  without  tbe  intervention  of  a  jury. 
Tbe  court  on  tbe  evidence  rendered  judgmrat 
finding  the  defendant  guilty  and  assessed  a 
fine  of  110.  From  the  judgment  of  conviction 
the  defendant  appeals, 

Tbe  law  applicable  to  the  case  has  been 
plainly  and  elaborately  declared  in  tbe  case 
of  Boyd  V.  State,  88  Ala.  169,  7  South.  268, 
16  Am.  St  Rep.  81,  and  it  is  wholly  unnec- 
essary to  go  Into  an  extended  discussion  of 
it  here.  In  that  case  it  was  held  "that  one 
standing  in  loco  parentis,  exercising  tbe  par- 
ent's delegated  authority,  may  administer 
reasonable  ctiastlsement  to  a  ctdld  or  pnpll 
to  the  same  extent  as  tbe  parent  himself ;  and 
to  fasten  upon  him  the  guilt  of  crimlDallty 
be  must  not  only  Infiict  on  the  child  Im- 
moderate cbastisement,  but  he  must  do  so 
malo  animo,  with  legal  malice  or  wicked  mo- 
tives, or  else  he  must  inflict  on  him  some 
permanent  injury.  If  there  be  no  permanent 
Injury  inflicted,  or  no  legal  malice  can  be 
inferred,  no  conviction  should  follow."  It 
was  further  stated,  in  the  case  cited  supra, 
that  In  determining  the  question  of  tbe.  rea-  : 
sonablenesB  of  tbe  correction  administered,  or 
the  existence  of  malice^  tbe  jury  may  con- 
sider tbe  nature  of  the  instrument  used  and 
all  the  attendant  circumstances. 

Tbe  act  establishing  tbe  county  court  for 
the  county  of  Clay,  approved  December  13, 
1888,  provides  that  in  the  trial  of  any  cause 
at  law  without  a  jury  in  said  court  either 
party  may  present  for  review  the  conclusions 
and  Judgment  of  tbe  court  on  the  evidence, 
and  the  Supreme  Court  shall  review  the  same . 
without  any  presumption  In  favor  of  the  court 
below  on  the  evidence.  Following  the  ruling 
made  in  tbe  case  of  Woodrow  v.  Hawvlng,  106 
Ala.  240,  16  South.  720,  where  a  similar  stat- 
ute was  construed,  we  bold  ttiat  it  applies  to 
cases  where  this  court  has  before  It  all  tbe 
l^al  evidence  and  data  which  was  before 
tbe  trial  court  and  that,  where  the  witnesses 
were  examined  ore  tenus,  tbe  verdict  whether 
roidered  by  a  jury  or  by  tbe  court  without 


tbe  intervention  of  a  jury,  stands  upon  tbe 
same  footing,  and  will  not  be  disturbed  hwe, 
unless  it  is  plainly  erroneous.  Woodrow  t. 
Hawvlng,  105  Ala.  240,  16  South.  720;  Nelson 
V.  Larmer,  OS  Ala.  300, 11  South.  294.  Apply- 
ing this  construction  to  tbe  case  in  band,  if 
tbe  case  had  been  decided  by  a  jury  upon  the 
facta,  we  would  not  hesitate  to  declare  that 
there  was  legal  evidence  to  sustain  tbe  ver- 
dict and  that  it  ought  not  to  be  set  aside. 
We  must  apply  the  same  force  and  effect  to 
tbe  judgment  of  the  court  on  the  facts. 

It  was  competent  to  show  that  MaSRie 
Stansell  was  confined  to  her  bed  on  account 
of  the  battery  committed  on  ber  and  tbe 
length  of  time  that  she  was  bo  confined. 
There  was  no  error  in  OTerruling  tbe  general 
objection  made  by  defendant  to  such  proof. 
Maggie  Stansell,  while  on  the  stand  as  a 
witness,  was  asked  by  the  solicitor  to  state 
whetbw  or  not  she  complained  of  anything 
except  the  whipping  and  jeiMng  at  tbe  time 
Mr.  Hardaman  was  at  her  bou8&  The  conrt 
overruled  defendant's  objection  to  the  ques- 
tion. The  bill  of  exc^onft  states  that  the 
question  was  answered,  but  does  not  show 
what  the  answer  was.  nkereCom  we  caxmot 
review  the  ruling  of  tbe  court 

There  Is  no  error  In  tbe  record,  and  the 
judgment  of  conviction  must  be  affirmed. 

McCLBLLAN,  a  and  T7S0X  and 
SIMPSON.  JJ.,  concur. 


WHITE  V.  STATE. 
(Supreilie  Court  of  Alabama.   June  80,  1906.) 

L  FOBGEBT— InDICTUGNT. 

Where  a  note  alleged  to  have  been  forged 
is  complete  on  its  face  and  pnrports  to  impose 

a  liability,  the  indictment  need  not  allege  ex- 
trinsic facts  to  show  its  validity,  or  that  an- 
other might  be  Injured  by  It. 

[EM.  Note. — For  cases  to  point  oee  vol.  23, 
Cent.  Dig.  Forgery,  f  78.] 

2.  iNDioncEHT  — ImetJFFiciiNT  Count  — Ef- 
fect. 

Where  one  count  ot  the  indictment  is  suf- 
ficient and  Is  supported  by  the  evidence,  the 
verdict  and  judgment  mnst  be  referred  to  it 

Appeal  from  Circuit  Court  Dallas  Coun- 
ty; Daniel  Partridge,  Judge. 

"Not  officially  reported." 

Clem  White  was  convicted  of  forgery, 
and  he  appeals.  Afilrmed. 

McLeod  ft  Vauglian,  for  appellant  Has- 
sey  Wilson,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  Tbe  promissory  note  set  out 
In  each  of  tbe  counts  was  payable  to  defend- 
ant and  purported  to  have  been  executed  by 
Chestnut  as  maker.  It  clearly  imports  a  lia* 
bility  on  the  pert  of  Chestnut  It  is  there- 
fore unnecessary  to  aver  In  tbe  indictment 
extrinsic  facts  to  show  Its  validity,  or  that 
another  might  be  Injured  by  it  Shelton 
v.  State  (Ala.)  39  South.  377.  The  demurrer 
to  the  indictment  waa  properly  overruled. 
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It  Is  tme  tbe  sMbnd  oonnt  iSmxgm  no  at- 
fense,  and  therefora  would  not  aupport  a 
jn^mant  of  cmTlctlon;  bat  w  tfie  flnt 
count  wu  snffldent,  and  tbere  wM  tesUmonjr 
tending  to  estaldlsh  the  offense  charged  In 
It,  tbe  Terdlct  and  Judgment  must  be  refer- 
red to  that  count  Sbdton  r.  State,  snpn. 

The  testimony  of  tbe  wttnen  Flkes,  to 
which  an  objection  was  intnpoeed  by, tbe 
BOllcttor,  was  whoilj  Inelerant  to  the  Issue, 
and  was  therefore  properly  excluded.  Be- 
side* to  have  admitted  It  would  have  In 
effect  allowed  the  d^endant  the  bentf  t  ot 
self-seiTlng  deduatlonB  made  him. 

The  oiftlBslcm  of  tiie  word  **reaa(Miable"  Is 
Bofflclent  to  JnstUy  the  refusal  of  written 
charge  No.  1. 

Charge  2  was  also  properly  rtfosed.  There 
was  no  burdm  resting  upon  the  state  to 
eateblUOi  that  Ohestnut  did  not  owe  de- 
fendant anything. 

Afflrmed. 

DOWDBIiL,  SIMPSON,  ANDERSON,  and 
DBN80N,  JJ..  concur. 

BROWNING  et  fll.  DANIELS. 

SAMB  T.  CONNER  (two  cases). 

(BopienM  Oonrt  <rf  Alabaina.  June  80,  1905.) 

ExospnoMS,  Bnx  of— Tn«  of  Filimo. 

A  paper  purporting  to  be  a  bill  of  ezc«p> 
tions,  signed  by  the  judge  after  the  adjonm- 
ment  of  the  court,  where  no  order  or  agreement 
ot  counsel  extending  the  time  for  the  signing  is 
shown  by  the  remrd,  must  be  stricken  out  on 
motioiL 

[Ed.  Note^ — ^For  cases  In  point,  sea  toL  21, 
Cent  Dig.  Exceptions,  BUI  <xt  I  72%.] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty;  J.  T.  Lackland.  Judge. 

"Not  offlclally  reported." 

Actions  by  Carrie  Daniels  by  Minnie 
Conner,  and  by  Charles  ^Conner,  Jr.,  against 
Blcbm(Hid  Browning  and  others.  From  judg- 
ments for  plalntUEs,  dtfendanta  appeaL  Af- 
firmed. 

Oeorge  Pegram  and  Abraham  &  Simon,  for 
appellants,  Canterbury  &  Gildw,  for  ap- 
pellees. 

TYSON.  J.  The  motion  to  strike  tbe  paper 
in  the  record  purporting  to  be  a  bill  of  ex- 
ceptions must  be  granted,  because  signed  by 
the  jndge  after  tbe  adjournment  of  the  court 
at  which  tbe  cases  were  tried,  and  no  order 
of  court  or  agreement  of  counsel  extending 
tbe  time  tat  the  signing  Is  shown  1^  the  rec* 
ord. 

As  the  asslgnmoits  of  error  relate  only  to 
matters  which  must  be  shown  by  bill  of  ex- 
ceptions, the  judgment  appealed  trmn  moat 
be  affirmed. 

McGLELLAN,  0.  J.,  and  SIMPSON  and 
ANDERSON.  JJ.,  concnn 


CAIN  T.  BOfONSON  «t  al. 
(Sttpreme  Court  of  Alabama.  June  80^  1906.) 

1.  NaTXGABU  WAnBB—TlDX  WA3m--0wH- 
XBSUIF—PBKSnUPnONS. 

The  title  to  and  domain  over  a  tide-water 
bay  is  presmned,  in  the  absence  of  proof  to  the 
contrary,  to  be  vested  In  the  state. 

2.  FisB— Otstbb  Bans— Rigris  or  Owim. 

Code  180(1,  c.  84,  granting  to  owners  of 
lands  fronting  on  any  Bay  the  right  to  plant 
OTSters  and  gather  the  same  to  a  distance  of 
wO  yards  from  the  shore,  confers  on  an  owner 
of  land  abutting  on  a  bay  no  exclusive  right  to 
the  use  for  all  puriwses  of  the  waters  in  front 
of  his  land  or  tbe  land  covered  by  them,  but 
merely  gives  him  a  right  to  such  reasonable 
use  of  the  waters  for  passage  and  freight  as 
will  Citable  him  to  enjoy  the  privilege  of  plant- 
ing and  gathering  oysters,  and  such  right  must 
be  ezerclsed  in  sudi  way  as  not  to  prevent 
other  abutting  owners  from  enjoying  the  sim- 
ilar right  conlerred  on  them. 
8.  Sams— AcriOMS— BuBDEH  or  Paoor. 

Where  the  allf«atione  of  a  bill  to.  enjoin 
trespasses  by  defendant  on  the  waters  covering 
complainants'  oyster  bed  were  denied  by  de- 
fmdant,  the  bmrden  was  on  complainants  to 
establish  such  trespasses  and  the  <asractar  sad 
extent  of  the  damage  done  thereby. 
4.  Saue  — Oysixb  Beds  —  FaonEonoN  nou 

E  bp  a.  86 

Code  1886,  a  8^  gives  owners  of  land 
fronting  on  any  bay  the  right  to  plant  oysters 
and  gather  tbe  same  to  a  distance  of  600  yards 
from  the  shore.  Complainants  owned  land 
fronting  on  each  side  of  the  narrow  mouth  of 
a  haj,  and  maintained  an  oyster  bed  in  such 
mouttw  which  was  lees  than  1,200  yards  wide. 
Defendant  owned  land  fronting  on  the  bay,  but 
at  a  distance  from  its  mouth.  He  claimed  the 
right  and  threatened  to  sail  out  of  the  bay  over 
complainants'  oyster  bed,  to  its  irreparable  in- 
jury. Held,  that  complainants  were  entitled 
to  an  injunction  restraining  defendant  from 
going  over  their  oyster  bed  and  confining  blm 
to  a  channel  through  the  mouth  of  the  bay 
which  had  been  agreed  upon  between  the  parties 
and  marked  out  tor  them. 

Appeal  from  Chancery  Court,  Mobile 
County;  Thos.  H.  Smith,  Chancellor. 

"Not  offlclally  reported." 

Bill  by  Eugene  Slmonson  and  ■  oth«-B 
against  Melvin  Cain.  From  a  decree  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Modi- 
fied and  affirmed. 

Erwln  &  McAleer,  for  appellant  Charles 
L.  Bromberg,  Jr.,  for  appellees. 

DENSON,  J.  This  Is  the  second  appeal  Id 
this  case,  and  a  stotement  of  the  allega- 
tions in  tbe  bin  and  amendments  thereto, 
and  In  tbe  answers,  will  be  found  in  the  re- 
port of  the  case  on  tbe  former  appeal.  Sl- 
monson V.  Cain,  138  Ala.  221,  34  South.  1019. 
It  was  there  held  that  tbe  bill  as  amended 
was  not  subject  to  the  objection  of  mnltl- 
farlonsness,  which  was  made  by  the  single 
demurrer  Interposed  by  the  respondent  The 
cbancellor's  decree  dissolving  the  injunction 
on  the  denials  contained  In  tbe  answer  was 
affirmed,  but  that  part  of  tbe  decree  sns- 
tolnlng  the  demurrer  was  reversed,  and  the 
cause  was  remanded.  After  tbe  cause  was  re- 
manded testimony  was  taken,  and  on  the 
pleadlnga  and  proof  tbe  chancdlor  rendered 
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a  final  decree  adjudslng  that  tbe  complalii- 
ants  were  entitled  to  relief,  oajolnlng  tbe 
respondent  from  gMng  on,  over,  or  acron  any 
of  the  waters  designated,  excqtt  to  go  to 
bis  own  lands  or  oyster  beds  In  fbe  cbannel 
staked  out  aa  described  In  tbe  tiilrd  amend- 
ment to  the  bill,  and  reaulrlng  blm  to  use 
sucb  skiffs  or  boats  as  wonld  not  trespass 
upon  or  Injure  tbe  titers  of  complainants. 
The  roister  was  also  directed  by  tbe  decree 
If  requested  by  tbe  complalnanto.  to  Issue  a 
writ  of  Injunction  In  accordance  with  the  de> 
cree.  From  tbls  decree  tbe  respondent  ap- 
peals. 

Tbe  contentiou  is  over  tbe  right  to  use  for 
planting  and  gattierlng  oystos  Idttle  Bay,  a 
body  of  water  wltb  a  narrow  mouth  toward 
ttie  vest,  then  widening  and  rmmlng  south- 
east; bounded  by  an  irregular  curve.  Oonn 
plalnanta  own  land  bordering  this  luy  all  tbe 
way-  aa  the  south  and  a  part  of  tibe  way  on 
the  north.  Including  that  bordering  on  the 
narrow  month  of  the  bay.  Defendant  owns 
a  leasehold  interest  In  lands  bwderlng  this 
bay  on  tiie  northeast.  C!ompIalnants  planted 
oysters  In  tbe  water  fronting  their  lands,  and 
clear  across  the  month  of  the  bay,  which  Is 
less  than  1,200  yards  wld&  Defendant  claims 
the  right  to  sail  through  the  mouth  of  the 
bay,  to  and  from  tbe  waters  In  front  of  his 
land,  for  the  purpose  of  planting  an3  gather^ 
Ing  oysters.  Complainants  deny  this  right 
asserted  by  the  respondent,  and  filed  the 
bill  to  eajoin  tiie  defendsnt  from  going  at 
all  over  the  waters  of  Little  Bay  where  they 
have  planted  oysten^  <n>,  In  tbe  altematlT^ 
if  they  are  mistaken  in  their  right  to  ex- 
clude him  altogether,  to  require  him  to  use  a 
particular  channel  In  going  to  and  from  Us 
oystOT  beds.  Though  tbe  bill  alleges  that 
complainants  are  the  owners  of  all  that  part 
of  the  bay,  known  as  "little  Bay,"  lying  with- 
in ^e  boundaries  of  the  land  described,  there 
la  no  proof  whatever  of  this  allegation.  It 
was  admitted,  however,  that  complidnantB 
Jointly  own  lands  bordering  on  this  bay,  and 
that  the  respondent  owned  a  leas^old  in- 
terest In  other  lands  bordering  on  the  bay. 
Tbe  lands  are  located  in  the  lower  part  of 
Mobile  county.  Tbe  body  of  water  that  the 
lands  front  Is  known  and  designated  on  the 
maps  as  MlsslsBlppi  Sonnd.  See  Geological 
Map  of  Alabama  1894;  also  map  by  tbe  Gen- 
eral hand  Office  of  the  Department  of  In- 
terior, compiled  under  tbe  direction  of  Harry 
King,  civil  eni^neer,  1805',  also  map  attached 
as  Exhibit  A  to  the  answer  of  the  respond- 
ent to  tbe  bill.  Tliere  is  no  sndi  separate 
and  distinct  body  of  water  known  aa  Little 
Bay,  otherwise  than  a  local  name  is  given 
to  a  small  portion  of  tbe  Mississippi  Sound 
Inclosed  within  a  curve  of  its  shores.  It 
was  shown  that  Little  Bay  is  tide  water. 
Therefore  the  title  and  domain  of  it  Is 
presumed  to  vest  In  tbe  state  of  Alabama,  In 
the  absence  of  proof  to  the  contrary.  21  Am. 
&  Eng.  Ency.  Law  (2d  Kd.)  430;  Mayor  and 
Aldermen  of  the  City  of  Mobile  v,  Eslava,  9 


Port  ffrr,  38  Am.  Dea  825;  Boulo  T.  Xew 
Orleans,  etc.,  S5  Ala.  480. 

It  follows  that,  if  fba  eomplainanti  have 
any  righto  in  ttie  waters  of  this  bay,  or  tiie 
lands  covered  by  than,  such  rights  must  ex- 
ist by  virtue  of  the  statute  approved  De- 
cembCT  10, 189%  and  now  constltnting  diapter 
64  of  the  Oode  of  1896;  and  the  defOidant's 
rights  arias  from  tbe  same  sonrcb  The 
statute  grants  to  each  owner  of  lands  front- 
ing the  bay  the  right  to  plant  and  gather 
oysters  in  the  waters  in  front  of  his  land. 
Ko  enduslve  right  to  tbe  use,  for  .all  purposes, 
of  ttie  waters,  or  of  the  l$nA  covered  by  tlinn. 
Is  conferred  1^  ttls  grant,  and  tfte  owner 
must  not  enrdse  his  right  in  such  a  waj  aa 
to  prevent  other  riparian  owners  fran  enjoy- 
ing the  right  confwred  on  them  by  the  statute^ 
We  think  this  statute  constmed  in  connee- 
tlon  wiOi  tb6  general  principles  of  law  ap- 
plicable to  waters  of  this  diaracter,  give  to 
each  owner  the  right  to  sucb  reasonable  use 
of  the  waters  for  paasi^  and  freight  as  wiU 
enable  him  best  to  miay  the  privileges  grant- 
ed 1^  the  statute  of  planting  and  gathering 
<^terB,  BubJectlDg  him  at  tbe  same  time  to 
the  obligation  of  interfering  as  little  as  may 
be  possible  with  the  rlidits  oi  other  riparian 
owners  and  to  liability  for  any  unnecessary 
damage^  It  is  evident  from  Uiese  consideni- 
ttons  that  complainants,  not  btSng  tbe  owners 
of  Little  Bay,  and  having  no  exclnslve  right 
to  use  tbe  waters  there  or  the  land  covered 
by  them,  wrae  not  entltlea  to  relief  under 
the  first  alternative  presented  in  tiie  bill,  and 
that,  if  they  are  entitled  to  relief  at  all.  it 
must  be  undo*  tbe  other  alternative,  to  have 
the  respondoit  oijolned  fnon  getting  access 
over  tbe  bay  to  the  waters  in  front  of  hia 
land  in  any  way  except  by  a  diannel  agreed 
on  by  the  parties  or  to  be  laid  out  under  tbe 
direction  of  the  court  The  state  of  facto 
anthorizing  the  remedy  by  Injunction  baa 
been  so  clearly  settled  by  repeated  decisions 
of  this  court  that  a  discussion  of  the  au> 
thorltles  is  not  now  necessary.  Am.  T.  &  T. 
Co.  V.  Morgan  Co.  T.  Co..  138  Ala.  007,  36 
South.  179,  100  Am.  8t  Rep.  08,  and  cases 
dted  In  that  case. 

Tlie  burden  of  proof  was  on  the  complaln- 
anto  to  establish  the  allegations  of  the  bill 
as  to  the  trespasses,  and  the  character  and 
extent  of  the  damage  done  thereby,  all  of 
which  were  folly  denied  In  the  answer  of 
the  re^ondent  On  a  close  scrutiny  of  the 
evidence,  we  are  of  tbe  opinion  that  the  evi- 
dence failed  to  establish  that  the  defendant 
had  done  any  injury  in  using  the  channel  In 
going  to  his  oyster  beds,  and  failed  to  show 
any  actual  irreparable  damage  to  complain- 
ants by  any  act  committed.  The  more  un- 
favorable portion  of  tbe  evidence  against  the 
defendant  was  that  In  which  he  was  reported 
as  saying,  before  the  bill  was  filed,  that  be 
was  going  to  continue  going  over  the  bed  and 
was  going  to  plant  oysters,  and  that  be  had 
sailed  across  the  bay  in  gotog  to  bis  own  bedsi 
Defendant  admitted  that  he  had  tbe  con* 
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renatlon  before  the  bill  was  filed.  1  said 
I  was  going,  bat  did  not,  as  he  filed  bis  blU, 
and  I  Isspt  out"  Defendant  further  toetl- 
fled  that  at  the  time  he  went  to  his  beds  he 
did  not  iamdk.  against  ojaters  with  his  boat; 
that  a  penaa  in  a  boat  could  feel  it  strike 
an  cA)BtnKtlon«  while  one  at  a  distance  could 
not  know  anything  about  it  None  of  the 
witnesses  contradicted  this.  None  of  them 
claimed  ever  to  have  been  In  the  boat  or  to 
have  seen  any  injury  done  in  that  wi^.  The 
evidence  does  establish  Uiat  ttawe  is  a  chan- 
nel suitable  f<HC  boats  of  the  kind  used  In 
oyster  gatholng,  which  defendant  can  use 
to  get  to  his  beds,  and  from  which  channel 
complainants  moved  their  oysters.  It  was 
also  shown  that  this  channel  may  be  used 
without  any  Injury  being  done  to  tbe  com- 
plainants' beds,  and  that  It  has  been  marked 
out  Xij  the  parties.  The  bill  seeks  relief 
against  threatened,  as  well  as  actual,  trea* 
paoses,  and  flie  defendant  admits  that  he  did 
tbraaten  that  he  was  going  to  continue  going 
over  tbe  tester  bed  of  complainants,  and 
that  he  was  k^  from  doing  so  by  oomplainr 
ants  filing  their  bill.  We  thhik  the  evidence 
warrants  the  conclusion  that  goli^  over  the 
oysto'  bed  is  calculated  to  do  Irr^arable  In- 
jury to  complainants,  and  we  concur  with 
tbe  chancellor  in  the  conclusion  that  tbe  de- 
fendant should  be  confined  to  the  channel  or 
passageway  marked  out  In  going  to  and  from 
his  own  beds.  We  are  of  the  opinion  that  tbe 
complainants  are  entitled  to  an  injunction 
restraining  the  respondent  from  gojng  ova 
the  oyster  beds  of  complainants,  and  con- 
fining him  to  tiie  channel  agreed  on  between 
the  parties  and  marked  ont  by  th&a;  and  a 
decree  will  be  here  rendered  accordingly. 

The  decree  of  the  chancellin-  Is  modified, 
and,  as  modified.  Is  affirmed. 

McCLELLAN,  C.  J.,  and  TTSON,  DOW- 
DEIJ^  and  SIMPSON,  JJ.,  concur. 


OAUPBBLL  V.  LOUBABDO. 

(Sapreise  Court  of  Alabama.  June  80^  190S.) 

Piuniira — Dekuhkeb — OvKBsuinro. 

Where  a  bill  for  spedfic  performance  of  a 
contract  for  sale  of  land  sets  up  a  contract 
wholly  comijlete  and  duly  executed  by  defend- 
ant's authorized  agents,  sacli  avn-ments.  taken 
as  confessed  on  demnrnr,  entitle  d^endant  to 
a  decree  tor  spedfic  perfOTmance. 

Appeal  from  Chancery  Oonrt.  Madison 
Ooun^;  Wm.  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Bill  by  Hattle  Lorabardo  against  Daniel 
Gampbeli.  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Oscar  B.  Hundley,  for  appellant.  Cooper 
it  Foster  and  Petty  ft  Drake,  for  appellee. 

DOWDEIjL,  J.  Ttie  bin  Is  for  a  specific 
performance  of  a  contract  for  the  sale  of 
land.  A  demnrrer  was  sustained  to  the  bill 


as  (Hrtglnally  filed.  Aftor  amendmrat  It  was 
again  demurred  to,  and  the  demurrer  was 
overruled.  From  tUbi  decree  the  appeal  Is 
prosecuted. 

The  demurrw  contains  many  assignments, 
bat  the  only  one  Insisted  on  In  argument 
by  appellanfs  counsel  Is  that  the  bill  failed 
to  show  a  comi^ete  contract  Counsel  falls 
into  errw  in  suppoaiiv  that  the  letter  of  Camp- 
bdl  to  his  agents,  Rlson  &  Jones,  constituted 
the  contract  sought  to  be  enforced.  The  con- 
tract sought  to  be  enforced  was  made  by  the 
complainant  with  Bison  &  Jones  as  the  duly 
constituted  agents  of  Campbell.  Tlils  con- 
tract was  In  no  sense  a  tentativ  one,  but 
was  wholly  complete  and  such  us  may  be 
spedflcally  enforced  In  equity.  Tbe  aver^ 
mente  of  the  amended  bllU  which  are  taken 
as  confessed  <m  demurrer,  clearly  entitle  the 
defendant  to  a  decree  for  spedfl^  perform- 
ance. Thraa  was  no  raror  In  overmllng  the 
demurrer. 

Affirmed. 

McCLBLLAN,  a  J.,  and  SIMPSON  and 
DBN80N.  JJ.,  concur. 


OBNIE  V.  STATB. 
(Sopreme  Court  of  Alabama.  Jane  SO,  190S.) 

CBIUHTAL  Law — ^ASBESSHEKT  OF  PumSHlCKITT 
BY  JUKT — StJBPLUSAGE. 

Under  Or.  Code  1896,  1  6050,  permitting 
the  jury  to  return  a  general  verdict  of  guilty, 
leaving  the  Imposition  of  punishment  to  tbe 
court,  or  impose  a  fine,  the  jory  has  no  author- 
ity to  impose  imprisonment,  and  the  portion  of 
a  VM-dict  fixing  a  term  of  imprisonment  may 
be  treated  as  surplusage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent  Dig.  Crimtoal  Law,  {  2107.) 

Appeal  from  City  Court  of  Montgomery; 
Wm.  H.  Thomas,  Judge. 

"Not  officially  reported." 

One  Genie  was  convicted  of  petit  larceny, 
and  be  appeals.  Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

DOWPELL.  J.  The  defendant  was  regu- 
larly Indicted,  tried,  and  convicted  on  the 
charge  of  petit  larceny.  The  indictment  was 
in  Code  form.  Code  1896,  p.  SSl.  6  4928, 
form  No.  R2.  There  Is  no  bill  of  exceptions 
In  the  record.  The  judgment  entry  contains 
the  following  recital  as  to  the  verdict  re- 
turned by  tbe  jury:  "We,  the  jury.  And  the 
defendant  guUty,  and  fix  punishment  at  one 
day's  imprisonment."  TTnder  section  5050  of 
the  Criminal  Code  of  1S90  the  Jury  may  re- 
turn a  general  verdict  of  guilty,  leaving  tbe 
Imposition  of  punishment  to  the  court  by 
Imprisonment  In  the  county  jail  or  at  hard 
latmr  for  the  county  as  tbe  law  Intends  It, 
or  they  (the  jury)  may  In  their  discretion  im- 
pose a  fine.  The  jury  has  no  authority  to 
fix  the  term  of  Imprisonment  This,  under 
the  law.  Is  tbe  province  and  duty  of  the 
court  In  the  present  case,  the  court,  dlsre^ 
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gardlng  tbat  portion  of  the  verdict  fixing 
tbe  ImprisoniDent,  did  ae  it  was  its  province 
to  do — fixed  and  determined  the  term  of 
Imprlaonment— and  In  bo  doing  treated  that 
portion  of  the  verdict  fixing  "the  punishment 
at  one  day's  Imprisonment"  as  mere  snr- 
plusage;  and  this  action  of  the  court  was 
proper. 
Affirmed. 

TTSON,  SIMPSON,  ANDBBSON,  and 
DBN80N,  jrj„  concnr. 


PENNEY  Y.  WEEMa 
(SnpreoM  Court  of  Alabama.  Jan«  7,  1900.) 

1.  EXXOUTOBS  AND  AdMINIBTBATOBS — RlGHT  OT 

QUABANTINB — ABAITOONMiaiT. 

Joinder  by  a  widow  and  an  heir  in  a  mort- 
eage  to  a  third  persoD  does  not  constitute  a  re- 
Tease  by  the  widow  to  the  heir  of  her  right  of 
quarantine. 

2.  Same— Rights  of  Wmow  —  Convktaitoi. 

An  attempt  by  a  widow  to  conviqr  ber  right 
of  quarantine  to  a  mortgagee  as  security  for  a 
debt  is  QDcnfoTceable  at  law. 

Appeal  from  City  Court  of  Oadsden ;  John 
H.  Dlsqne,  Judge. 

"Not  officially  reported." 

Action  by  Jamee  A.  Penney  against  A.  H 
Weems.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Geo.  D.  Motley  and  Dortcb,  Martin  & 
Allen,  for  appellant   Ja>.  Aiken  and  Culli  & 

Martin,  for  appellee. 

TYSON,  J.  On  former  appeal  in  this  case 
(180  Ala.  270,  85  South.  883)  the  court  pointed 
out  what  was  lacking  In  the  testimony  Intro- 
duced by  defendant  to  overcome  the  prima 
facie  case  ma^e  by  the  plaintiff.  Ttila  cnnls- 
Bion  was  supplied  on  the  trial  from  vhicb 
this  appeal  Is  prosecuted. 

The  proposition  now  urged  Is  that  Mrs. 
A.  L.  Weems,  by  Joining  In  the  mortgage 
with  her  daughter,  who  was  one  of  the  heirs 
at  law  of  John  Weems,  deceased,  released  her 
right  of  quarantine.  It  Is  true  that  a  widow 
may  release  her  right  of  quarantine  to  the 
heir  or  terre-tenant;  but  such  a  release, 
when  made,  does  not  operate  as  a  conveyance 
of  the  quarantine  right,  but  by  way  of  ex- 
tinguishment of  It  Barber  v.  Williams,  74 
Ala.  381.  But  this  prlndple  haa  no  applica- 
tion to  this  case.  No  release  was  executed  to 
the  heir.  A  joinder  by  the  widow  In  a  mort- 
gage with  an  heir  to  a  stranger  does  not  and 
cannot  be  construed  as  a  release  by  ber  to  the 
heir.  It  is  simply  an  attempt  by  the  widow 
to  convey  her  quarantine  right  to  the  mort- 
gagee, as  a  security  for  a  debt,  which  cannot 
be  enforced  In  a  court  of  law.  Whether  en- 
forceable as  an  assignment  of  a  right  In  m 
court  of  equity  we  Intimate  no  opinion. 

Affirmed. 

McGLBUiAN,  0.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


CENTRAL  rOUNDRT  CO.  T.  BENNETT. 
(Supreme  Court  of  Alabama.   Nov.  30,  190S.) 

1.  Death — ^Damages — EAainirGS. 

Where,  In  an  action  for  death,  there  was 
evidence  that  Intestate  had  been  brli^t*  eoraom- 
Ic&l,  and  industrioos,  the  Jury  was  not  limited 
in  assessing  damages  to  intestate's  earninga  at 
the  dme  of  his  death,  but  was  entitled  to  con- 
sider his  probable  increased  earning  capacity. 

2.  Same — EvmEHOL 

Where  intestate  was  killed  after  having 
served  but  six  or  Beven  weelcs  of  his  three-year 
apprenticeBhip  before  he  would  have  become  a 
skilled  machinist,  evidence  that  skilled  machin- 
ists earned  from  92.75  to  $S  pw  di^  waa  inad- 
missible, as  too  remote 

Appeal  from  Cil7  Ooort  of  Bessemer;  B.  a 

Jones,  Judge. 

"To  be  officially  reported." 

Action  by  William  M.  Bennett,  administra- 
tor of  the  estate  of  Tnmey  Bennett,  deceased, 
against  the  Cratral  Foundry  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  was  an  action  by  the  administrator 
of  Tumey  Bennett,  deceased,  who  was  at  the 
time  of  his  death  an  employ^  of  the  appel- 
lant The  proof  showed  that  he  was  killed 
while  assisting  another  employ^  to  adjust  a 
belt  on  a  revolving  pnll^  in  the  machinist 
d^artment  of  appellant's  shops,  under  orders 
from  the  superintendent  and  that  th^  was 
a  defect  In  said  belt  which  caused  It  to  break 
and  wrap  around  deceased,  hurling  him 
against  some  timbers,  causing  his  death. 
The  probf  further  showed  that  deceased  was 
about  IdH  years  old,  and  had  been  working 
In  the  machinist  department  for  appellant  for 
six  or  seven  weeks,  making  $l.fiO  a  day  on  an 
average.  It  was  shown  that  the  shops  did 
not  run  on  Sunday.  It  was  also  shown  that 
deceased  was  a  bright  quldc,  economical  boy. 
learning  the  trade  rapidly.  It  was  further 
shown  that  It  took  three  years  to  become  a 
skilled  machinist  The  plaintiff  asked  the 
following  question:  "State  what  the  trade 
which  this  boy  was  learning  paid  experienced 
or  skilled  bands  after  thoy  bad  learned  this 
trade."  Objection  by  defendant,  but  ob- 
jection overruled,  and  witness  permitted  to 
answer,  "$2.7S  to  93  per  day."  Another  wit- 
ness was  asked  by  plaintiff :  "What  do 
skilled  machinists  get  In  a  place  like  this?" 
There  was  the  same  objection,  but  he  was 
permitted  to  answer,  "93  per  day."  Defendant 
(appellant)  requested  the  court  to  give  the  fol- 
lowing wrlttoi  charge:  "The  court  charges 
the  Jury  that  if  they  find  for  the  plaintiff, 
they  cannot  In  making  up  their  verdict  take  in- 
to consideration  the  testimony  Introduced  as 
to  the  earnings  of  skilled  machinists" — ^whlch 
charge  the  court  refused.  There  was  verdict 
and  Judgment  for  95,000. 

Walker  Percy,  for  appellant.  Frank  8. 
White  ft  Sons,  tcae  appellee. 

ANDBRSON,  J.  The  right  given  a  person- 
al representative  to  sue  for  injuries  resutttng 
in  the  death  of  bis  intestate,  as  provided  by 
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section  1751  of  tbe  Code  of  1896.  is  Intended 
as  B  remedy  for  compensation  to  those  baring 
a  peconlary  Interest  In  the  person  killed,  and 
the  amount  of  recovery  Is  limited  to  tbe  value 
of  such  interest  8  Wood's  Railway  Law,  pw 
1536,  8  414.  "That  tbe  Jury  may  have  proper 
data  from  which  a  pecuniary  Interest  may  be 
fixed,  It  la  proper  to  admit  evidence  of  the 
Qge,  probable  duration  of  life,  habits  of  In- 
dustry, means,  business,  earnings,  health, 
skill  of  deceased,  and  reasonable  future  ei- 
pectatlons ;  and  perhaps  there  are  other  facts 
which  should  exert  a  Just  Influence  In  de- 
termining the  pecuniary  damage  sustained." 
L.  &  N.  R  R.  T.  Orr,  91  Ala.  548,  8  South. 
390.  While  under  the  rule  laid  down  a  Jury 
would  not  be  rigidly  restricted  In  assessing 
damages  to  tbe  earnings  of  intestate  at  tbe 
time  of  his  deatb,  and  where  intestate,  as  In 
this  case,  Is  shown  to  have  been  bright, 
economical,  and  industrious,  tbe  jury  mlgbt 
CKmsider  tbe  fact  that  these  qualities,  with 
age  and  experience,  would  bring  increased 
earning  capacity.  We  do  not  think,  however, 
that  it  was  permlesible  for  the  plaintiff  to 
bare  proven  the  earning  capacity  of  a  man 
proficient  In  a  trad^  when  the  evidence  shows 
tbe  intestate  was  wearing  the  swaddling- 
elotSna  of  apprenticeship.  Such  evidence 
was  speculattve  and  ronote,  and  tbe  defend- 
ant's objection  thereto  should  have  been  sus- 
tained. He  bad  served  trat  six  or  seven 
we^B  at  this  trade,  and  the  tmdisputed  evi- 
dence was  that  It  required  a  service  of  three 
years  to  become  a  skilled  machinist 

In  the  case  of  Brown  v.  Rock  Island  A  Pa- 
cific Ry.  00.,  64  Iowa,  656,  21  N.  W.  193.  the 
court  says :  "PlalntUf  was  pwmitted,  against 
defendant's  c^Jection,  to  prove  that  firemen, 
oaqtltgred  on  defendant* a  engines,  when  they 
had  soffident  experience  and  bad  acquired 
tiie  requisite  skill,  wa«  sometimes  empl<^ed 
aa  en^neers,  and  when  so  employed  tbey 
were  paid  an  increased  compensation  for 
th^r  services.  This  evidence  was  admitted 
for  the  purpose  of  showing  what  the  earn- 
ings of  the  Intestate  would  probably  have 
been  If  he  bad  lived  the  natural  period  of  his 
life.  In  our  opinion  It  was  not  competent 
In  deteriQlning  the  damages  which  the  estate 
of  a  decedent  will  sustain  In  consequence  of 
bis  death.  It  is  proper  to  consider  bis  calling 
at  the  time  of  his  death,  his  ability,  tbe 
amount  of  his  earnings,  and  the  like  clrcrmi- 
stances;  and  the  estimate  should  be  made 
with  reference  to  such  facts  as  actually  ex- 
isted at  tbe  time  of  bis  death,  and  such  as  it 
is  reasonably  certain  would  have  occurred  In 
tbe  fotmre  but  for  bis  death.  It  Is  not  claim- 
ed that  he  possessed  the  skill  requisite  for 
tbe  employment  and  whether  he  ever  would 
bave  acquired  that  skill  was  uncertain.  The 
evidence  should  therefore  have  been  exclud- 
ed." In  Bonnet  v.  Galveston,  H.  &  8.  A.  Ry. 
(Tex.  Sup.)  33  S.  W.  334,  the  court  says: 
"Although  it  has  been  testified  that  the  de- 
ceased. Just  before  his  deatb,  was  preparing 
Itfmself  to  become  a  machinist  and  an  en- 
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glneer,  the  court  did  not  err  in  excluding  tbe 
evidence  as  to  the  wages  that  machinists  and 
engineers  ordinarily  receive  for  their  serv- 
ices. The  probability  of  his  becoming  an 
mgineer  and  machinist  was  too  remote,  con- 
tingent, and  speculative  to  throw  any  light 
on  his  probable  future  earnings.  It  was  cal- 
culated to  mislead  rather  than  aid  the  Jury 
in  determining  the  question  of  damages." 
For  other  authorities  on  this  subject  see 
Colorado  Ck)al  &  Iron  Co.  v.  Lamb  (Colo.  App.) 
40  Pac.  255;  Chase  v.  Burlington  Ry.,  76 
Iowa,  675,  39  N.  W.  196;  lUchmond  A  Dan- 
ville R.  R.  V.  Elliott  149  U.  S.  267,  13  Sup. 
Ot  837,  37  L.  Ed.  728. 

Since  all  of  the  assignments  of  error  In- 
sisted upon  are  predicated  on  the  admission  of 
this  evidence,  we  need  not  consider  them 
separately. 

The  Judgment  of  tbe  dtr  ooort  Ib  reveraed, 
and  the  cause  remanded. 

HARALSON,  DOWDELL,  and  DBN80N» 
33.,  concur. 


KILLEBBEW  v.  UAULDIN  et  al 

(Supreme  Court  of  Alabama.  Nov.  80,  1905.) 
Infants— Ad VBBSX  Possession— Dubati on  or 
Possession — Possession  thbough  OrnEBs. 
Children  who  remain  In  possession  of  land 
through  the  administrator  of  their  mother's 
estate,  their  guardian  and  agent,  for  a  period  of 
14  y«ar8  after  the  death  of  their  parents,  ac- 
quire title  by  adverse  possession. 

Appeal  from  Chancery  Court,  Dale  CSoon- 
ty ;  W.  L.  Parks,  Chancellor. 

"Not  officially  reported." 

Suit  by  Wblteford  Mauldln.  by  his  next 
friend,  and  others,  against  Cora  Klllebrew. 
From  a  decree  In  favor  of  complainants,  re- 
spondent appeals.  Affirmed. 

Harry  L.  Martin,  for  appellant  Sollle  & 

Kirkland,  for  appellees. 

ANDERSON,  J.  There  Is  a  conflict  In  tbe 
evidence  as  to  whom  tbe  deed  was  executed 
by  J.  M.  Carmlcbael,  the  common  source. 
The  complainants'  theory  Is  that  it  was  made 
to  their  father,  W.  E.  Mauldln,  and  that  he 
then  deeded  the  land  to  their  mother,  Vlney 
Mauldln,  the  second  wife  of  the  said  W.  E. 
Haoldln.  The  respondent  contends  that  the 
deed  from  Carmlcbael  conveyed  the  land  to 
her  mother,  who  was  the  first  wife  of  said 
Mauldln.  Consequently  she  claims  no  Joint 
Interest  in  the  property  with  the  complain- 
ants, not  being  an  heir  of  W.  B.  Mauldln, 
but  claims  it  all  as  the  only  heir  of  her 
mother.  It  Is  therefore  immaterial  whether 
Mauldln  conveyed  the  land  to  the  mother  of 
the  complainants  or  not ;  for,  if  tbe  deed  was 
made  to  htm,  then  the  complainants  would 
have  the  title  as  Ills  only  heirs. 

It  Is  unnecessary  for  us  to  decide  who  was 
the  grantee  In  the  deed  from  Carmlcbael. 
since  the  complainants  bave  established  title 
by  adverse  possession,  the  evidence  of  which 
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Is  nndlqtDted.  Tbe  evidence  abows  that  tbey 
have  been  In  possession  of  the  land  tlirouKh 
the  admlnlBtrator  of  their  mother's  estate, 
their  guardian  and  agent*  from  tbe  death 
of  their  parents  In  1889  vp  to  1903;  a  period 
of  14  years. 
The  decree  of  the  diancellor  la  affirmed. 

HABALSON,  DOWDBLI^  and  DIQNSON, 
J  J.*  ooncnr. 


CHAMDLBB  BROS.  T.  HIGOINS. 
(8iq>r«ine  Conrt  of  Alshems.  Not.  80,  1906.) 

1.  AFPKAZr— Habmusb  Ebbob  —  PuAnnfOB  — 
DxiruxBEs  TO  Spkcux  Plus. 

Where  the  defense  set  op  In  specisl  pleu 
was  arallable  nnder  the  genenl  issne,  the  error 
in  snstainins  donnrrers  to  the  QMclal  pleas  was 
not  rererBibie 

[Bd.  Note.— For  cases  In  point,  see  toL  8, 
Cent  Dig.  Appeal  and  Error,  T«D9A.] 

2.  Bales— BoNi.  Fids  Pubchaseb. 

A  person  who  did  not  in  fact  purchase  per- 
sonaltr,  bat  took  a  bill  of  sale  thereof  as  a  sham, 
acquired  no  title  as  against  a  mbseqoent  buyer 
from  the  sellv. 

8.  ESTOmii— DlSCLAIHEB, 

Where  plaintiff  booght  goods,  but  subse- 
quently told  defendant  that,  while  he  had  a  bill 
of  sale,  there  had  been  in  tact  no  sale,  and  de* 
feudant.  acting  on  the  representations,  bought 
the  goods,  defendant's  title  was  superior  to  the 
one  set  up  by  plaintiff  under  his  bill  of  sale. 
4  Sales — Bona  Fidb  PmoHAasBa — EnnBiroB 
— Admibsibiijtt. 

Wher^  in  a  oontrovwsy  relating  to  the 
ownership  of  pKW>nalty,  platntiff  claimed  an- 
dtr  a  biu  of  sale  and  defoidant  claimed  under 
a  subsequent  purchase  from  the  same  seller,  the 
exclusion  of  evidence  that  defendant  bought  the 
property  and  that  plaintiff  knew  It,  and  stated 
that  his  bill  of  sale  was  a  sham,  was  reversible 
anta. 

Appeal  from  dly  Oonrt  of  BeaBemw;  Wm. 
Jackson,  Judge. 

"Not  officially  r^rted," 

Action  by  M.  H.  Higglns  against  Ohandler 
Bros.  From  a  Judgment  for  plaintiff,  dsfaia> 
ants  appeaL  Bemaed. 

J.  A.  Bstes,  for  appellants.  Flnkner  Soott 

for  appellee. 

ANDERSON,  J.  The  matters  set  np  In  the 
special  pleas  simply  went  to  defeat  the  plaln- 
tifTs  title,  who  was  not  claiming  under  a 
mortgage  or  a  conditional  sale,  and  was  avail- 
able to  defendants  nnder  the  general  Issue, 
and  the  trial  conrt  will  not  be  reversed  for 
snstainlng  the  demurrers  to  said  special  pleas. 

While  the  defendants  did  not  show  that 
tbey  were  creditors  of  Gllbat,  they  did  at- 
tempt to  show  that  they  purchased  the  horse 
and  wagon  from  him,  and  that  the  plaintiff 
knew  of  It  and  told  them  that  his  bill  of  sale 
was  a  mere  sham,  which  they  should  have 
been  permitted  to  prove.  If  the  plalntifT  did 
not  in  fact  purchase  the  horse  and  wagon,  bat 
simply  took  a  bill  of  sale  as  a  sham,  he  ac- 
quired no  title  as  against  these  defendants, 
who  had  purchased  from  Gilbert;  or  if  the 
plaintiff  purchased  the  propwty,  bat  in  the 


meantime  told  defendants  "that,  while  be 
had  a  bin  of  sale,  there  had  In  fact  been  no 
sale,  and  he  did  not  claim  the  property,"  and 
they,  acting  on  his  representations,  bought 
from  Qllbert,  their  title  would  be  si^>erlor 
to  the  one  set  up  by  the  plaintiff  under  his 
bill  of  sale.  The  trial  court  erred  In  not 
permitting  the  defendants  to  prove  that  plain- 
tiff did  not  claim  title  to  the  property,  and 
that  he  stated  to  them  that  the  sale  was 
a  ^ham.  It  Is  needless  to  consider  the  other 
assignments  of  error. 

The  judgment  of  the  city  court  la  reversed, 
and  the  cause  remanded. 

Beversed  and  remanded. 

HARALSON,  DOWDBLL.  and  DBNSON. 
JJ.,  concur. 


HARDEN  MBROANTILB  OO.  T. 
WHITESIDE. 
(Supreme  Court  of  Alabama.   Nor.  80,  1905.) 

Pabtib»— Cbahob  or  Pabties— AuBRDimras 
Wo  SRI  HO  Entibe  Chanqb. 
Where  an  amendment  is  made,  adding  a 
new  party  defendant,  plaintiff  cannot  again 
amend  the  complaint,  after  the  testimony  is 
closed,  by  striking  out  the  original  cenoant 
as  a  party,  thus  working  an  entire  change  of 
parties. 

[Ed.  Note.—For  cases  in  point,  see  toL  87, 
Cent.  Dig.  Parties,  |  103.] 

Appeal  trtm  Olty  Court  of  BessMCier;  B. 
0.  Jones,  Judge. 

*^o  be  (tfldally  reported.** 

Action  by  Charlie  Whiteside  against  the 
Barden  Mercantile  Company.  From  a  judg- 
ment  for  plaintiff,  defmdant  appeals.  Re* 
Tweed. 

Plnkney   Scott   fw   appelant  W.  S. 

Welch,  for  appellee. 

DENSON,  J.  This  action  was  commenced 
against  J.  W.  Rarden  as  sole  defendant 
Before  the  term  at  which  the  trial  was  had 
the  plaintiff  amended  the  complaint  by  add- 
ing the  Rarden  Mercantile  Company,  a  corpo- 
ration, as  a  party  defendant  Both  parties 
defendant  appeared  and  filed  pleas  to  the 
merits.  On  the  trial,  utter  the  testimony 
was  closed,  the  plaintiff,  with  leave  of  the 
court,  again  amended  the  complaint  by  strik- 
ing out  J.  W.  Rarden,  the  original  defendant, 
as  a  party  defendant,  thus  leaving  the  Bar- 
den Mercantile  Company  the  sole  defendant 
in  the  action.  After  the  last  amendment 
was  made  the  defendant  corporation  moved 
the  court  to  discontinue  the  cause,  on  the 
ground,  among  others,  that  the  amendment 
worked  an  entire  change  of  parties  defend- 
ant The  motion  was  overmled  by  the  court 
and  the  defendant  duly  reBerred  an  ezc^ 
tlon  to  the  ruling. 

It  has  been  many  times  ruled  by  this  court 
that  the  statute  of  amendments  (section  3331 
of  the  Code)  does  not  authorize  an  amend- 
ment as  to  parties,  elthw  pUlntlff  or  de- 
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fendant,  ttiat  works  an  entire  cbange  of 
parties.  D.  A.  B.  Co.  t.  Mallon.  B7  Ala.  168, 
and  anttaorltlea  there  cited;  S.  F.  &  M.  I. 
Co.  T.  De  Jamett.  Ill  Ala.  248,  IS  South. 
99S;  Vinegar  Bend  Lnmber  Co.  t.  Chicago 
TlUe  &  Truat  Co.,  131  Ala.  411,  80  South. 
7TC;  Stelner  Bros.  t.  Stewart.  134  Ala.  568. 
88  South.  843.  If,  at  the  time  the  amend- 
ment adding  the  corporation  as  a  party  de- 
fendant was  made,  the  plaintiff  had  amended 
by  striking  ont  J.  W.  Barden  as  a  party  de- 
fendant, it  would  require  no  argument  to 
demonstrate  that  there  would  have  been 
wrought  an  entire  change  of  parties  defend- 
ant. Anthorlties  siqira.  Can  the  poslpoiK- 
ment  of  the  amendment  until  the  testimony 
was  closed  relieve  the  case  from  the  ap- 
plication of  the  principle  of  entire  change 
of  parties?  If  it  can.  then  all  that  Is  neces- 
sary for  a  party  to  avoid  the  application  of 
the  principle  would  be  to  make  the  first 
amendment  and  bide  his  time  for  making  the 
ncond,  and  the  time  at  which  the  second 
amendm«it  was  made  could  not  affect  the 
case,  so  it  was  not  simultaneous  with  the 
making  of  the  first  The  wpHcatlon  of 
Important  and  salntary  rules  ot  procedure 
cannot  be  made  dependent  upon  the  caprice 
of  parties.  We  are  of  the  opinion,  and  so 
hold,  that  the  last  amendment  wrought  an 
entire  change  of  parties  defendant,  and,  of 
ctmseqnence,  that  the  court  erred  In  not 
granting  the  defendantfs  motion.  Dougherty 
T.  Powe,  127  Ala.  677,  80  South.  624,  and 
authorities  supra. 

The  Judgmoit  of  tiie  loww  court  is  re- 
versed, and  a  judgment  will  be  here  render- 
ed to  the  effect  that  the  tdalntltTs  cause  of 
action  against  the  defendant  Harden  Mer- 
cantile Company  Is  discontinned. 

Reversed  and  rendered. 

HARALSON.  DOWD^LL,  and  ANDER- 
SON, JJ.,  concur. 


JOHNSON  V.  CITIZENS'  BANK. 
(Bupreme  Court  of  AJabana.  Nov.  80,  1906.) 

1.  Afpui<— Review— Pbksumptions. 

In  an  action  nnder  Code  1896,  §  4141  et 
MQ.,  to  trj  the  right  to  property  levied  on.  In 
the  absence  of  the  testlmon;,  the  presamption 
te  that  the  jury  found  the  v»dict  according  to 
the  evidence  and  the  statute. 

2.  Execution— Tbial  or  Right  of  Pbofebtt 
— Vebdiot. 

Under  Code  1896,  $  4142,  providing  that 
in  an  action  to  try  the  right  to  property  levied 
on  the  ezecation  plaintiff  shall  all^  tnat  the 
property  claimed  Is  that  of  defendant  and  lia- 
ble to  satisfaction  of  the  writ,  the  fmiI  Issne 
is  whether  the  property  is  snbiect  to  exe- 
cution, and  a  verdict  finding  the  proper^  to 
be  that  of  defendant  in  the  writ  and  liable  to 
plaintiff's  execution  does  not  render  the  jade- 
Dient  thereon  invalid,  on  the  srooud  that  such 
verdict  falls  to  find  the  Issus  m  bivor  of  plain- 
tiff in  execution. 

8.  Appeai^-Cusioal  Bbeob  in  Jvnawtnt— 

COBBBCnON. 

A  clerical  error  In  the  form  of  a  judgment 
89  80.-OT 


'  on  trial  of  right  of  property  levied  on  nay  be 

1  corrected  on  appeaL 

lEd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error.  %  4483.] 

Execution— Tbui.  or  Right  or  Pbopebtt 

— JUDOMERT. 

Code  1896,  {  4144,  providing  that,  if  the 
property  Is  not  delivered  to  the  officer  making 
the  levy  and  costs  paid,  an  execation  shall 
be  issued,  does  not  require  the  judgment  to  be 
in  the  alternative,  for  the  property  or  Its  ralue. 

Appeal  from  Circuit  Court,  Crenshaw 
County ;  J.  C.  Richardson.  Judge. 

"Not  officially  r^rted." 

Action  between  M.  D.  Johnson  and  the  Cit- 
izens' Bank.  From  a  Judgment,  the  former 
appeals.  Affirmed. 

See  38  South.  1065. 

M.  W.  Rnshton,  for  appellant  Brl(ften  ft 
Brlcken  and  Powell  ft  Hamilton,  for  appellee. 

SIMPSON.  J.  The  motion  to  establlBh 
the  bill  of  exceptions  -  In  this  case  having 
be«i  overruled,  we  have  left  only  the  record, 
and  the  assignments  of  error  raise  the  ques- 
tion of  the  sufficiency  of  the  verdict ;  the  ob- 
jection to  it  being  that  the  Jury  did  not  as- 
sess the  v'alu^  of  each  Item,  as  required  by 
statute.  Code  1896,  {  4143.  As  will  be  seen 
by  the  verdict,  which  Is  copied  Into  the  Judg- 
ment of  the  court  and  made  a  part  of  It,  the 
articles  are  assessed  separately,  except  that 
It  is  claimed  the  following  articles  do  not 
show  a  sufficient  separation,  to  wit:  "One 
dark  sorrel  mare  and  colt,  $100;  one  top 
buggy,  pole,  and  harness,  $oO;  10  head  of 
hogs,  $30;  6  tons  of  hay,  $90."  Without 
stopping  to  consider  whether  this  is  not  real- 
ly a  substantial  compliance  with  the  statute, 
the  court  holds  that  in  this  case,  there  being 
nothing  to  show  what  the  testimony  was 
before  the  Jury,  the  presumption  is  that  the 
Jury  found  the  verdict  according  to  the  evi- 
dence and  In  accordance  with  the  statute. 
Jordan  ft  Co.  v.  Collins,  107  Ala.  S72,  18 
South.  1S7 :  Massillon  Engine  ft  Thresher  Go. 
V.  Arnold,  133  Ala.  368,  82  South.  584 ;  Eslava 
T.  DlUihnnt,  46  Ala.  698. 

It  Is  next  insisted  that  "the  Judgment  is 
defective  because  the  verdict  of  the  Jury  does 
not  And  the  Issne  in  favor  of  the  plaintiff  In 
execution,  but  simply  finds  the  property  to 
be  S.  M.  Johnson's  and  liable  to  plaintlfTs 
execution.  The  statute  provide  that  the 
issne  to  be,  made  between  the  parties  Is  an 
allegation  on  the  part  of  the  plaintiff  in  exe- 
eutlon  "that  the  property  claimed  Is  the 
property  of  the  defendant  In  the  wilt  and 
liable  to  Its  satisfaction" :  and  the  claimant, 
of  course,  has  to  take  issue  on  that  allega- 
tion. Code  1886,  I  4142.  "^e  real  Issue  Is 
whether  the  property  is  subject  to  the  ex- 
ecution" ;  and,  even  if  there  were  any  cler- 
ical errors  in  the  form  of  the  Judgment,  It 
would  be  corrected  here.  Kamey  v.  Peeples 
Grocery  Co.,  108  Ala.  477,  479,  18  South.  805; 
Seisei  V.  Folmar,  15  South.  850,  103  Ala.  491. 

Other  matters  insisted  on  should  have  been, 
shown  by  bill  of  exceptions,  the  statute 
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does  not  require  the  judgment  to  be  In  the 
altematlTe,  for  the  property  or  the  value, 
but  provides  that,  \t  the  property  la  not  de- 
livered to  the  officer  making  the  levy  and 
costa  paid,  an  execution  shall  be  lasued. 
Code  189G,  S  4144. 

There  was  no  error  In  the  record,  and  Hie 
Judgment  of  the  court  1b  affirmed. 

Affirmed. 

TTSON,  AITDBBSON.  and  DBN80N,  JJ^ 

concur. 


FOY  et  at  T.  BARR 

(Supreme  Court  of  Alabama.  Nov.  SO,  1906.) 

QuirnnQ  Titue — PoBSEasion  or  PLAnmFr. 

Though  a  party  who  has  either  the  actual 
or  constructive  posaession  of  land  may  main- 
tain a  bill,  under  Coda  1896,  S  809,  to  quiet 
title,  Buch  possession  must  be  peaceable  and 
undisDutedt  as  diatingulehed  from  a  disputed  or 
scramDling  possession. 

[Ed.  Note.— For  cases  in  point,  see  vol  41, 
Ont.  Ois.  Qnfetlnc  Titla^  I  46.] 

Appeal  from  Chancery  Court,  Barbour 
County;  W.  L.  Parka,  Ohancellor. 

"To  be  <^cially  reported." 

Action  by  James  M.  Barr  against  James 
B.  Foy  and  otbera.  From  a  decree  Cor  plain- 
tiff, defendants  appeal.  Beversed. 

A.  'H.  Merrill,  for  appellants.  S.  H.  Doit 
and  Peach,  Thomas  ft  Peadi,  for  aiveltee. 

ANDBRSON,  J.  While  a  party  who  has 
either  the  actual  or  constructive  possession 
of  land  may  maintain  a  bill  under  section 
809  of  the  Code  of  1896,  said  posaession  must 
be  peaceable  and  nndlspnted,  aa  distinguished 
from  a  dlaputed  or  scrambling  possession, 
liadd  V.  Powell  (Ala.)  38  South.  46;  Lyon  v. 
Amdt  (Ala.)  38  South.  242 ;  Handle  t.  Daugh- 
drlU  (Ala.)  39  South.  162;  Brand  v.  U.  S.  a 
Co.,  128  Ala.  S79,  80  South.  60;  Adier  T. 
Sullivan,  115  Ala.  582,  22  South.  87.  Not  only 
does  all  of  the  evidence  of  respondents  es- 
tablish a  possession  In  them  when  the  bill  In 
this  case  was  filed  and  for  some  time  prior 
thereto,  but  they  are  supported  by  the  evi- 
dence of  the  complainant  himself,  who  says: 
"I  never  have  been  in  possession  of  said  land. 
I  was  not  in  possession  of  said  land  in  Febru- 
ary, 1902,  and  have  never  been  In  possession, 
of  said  land.  I  found  Foy  Bros.,  the  re- 
spondents, In  possession  trf  the  land  on  Octo- 
ber 80.  1900." 

We  agree  with  counsel  for  appellee  that 
constructive  possession  of  land  is  in  him  who 
has  the  legal  title,  provided  no  one  else  has 
the  actual  possession ;  but  in  the  case  at  bar 
the  weight  of  the  evidence  not  only  puts  the 
actual  possession  of  the  cleared  land  in  the 
respondents,  but  the  woodland  also.  They 
cleared  and  brought  Into  cultivation  a  part  of 
It,  constantly  cut  wood  and  timber  oft  of  it, 
paid  taxes  on  it  and  k^t  trespassers  off,  and 
used  a  good  portion  of  it  aa  a  pasture,  which 
-was  inclosed  by  a  fence.  In  fact,  they  put  the 


land  to  almost  every  use  to  which  it  waa  in 
its  uncultivated  nature  adapted.  It  Is  un- 
necessary for  us  to  determine  the  question 
of  title  In  this  case,  as  the  complainant  can- 
not maintain  his  bill,  regardless  of  title.  Nei- 
ther do  we  mean  to  bold  that  the  possession 
of  the  respondents  has  ripened  into  a  title,  re- 
gardless of  the  paper  title.  We  simply  hold 
that,  as  the  complainant  had  neither  the 
peaceable  or  undisputed  possession  of  the 
land,  actual  or  constructive,  when  the  bill  was 
filed,  he  Is  not  entitled  to  the  relief  sought 

The  chancellor  erred  In  granting  the  com- 
plainant relief  and  a  decree  will  be  here  ren- 
dered reversing  the  decree  of  Hie  diancelUff 
and  dismissing  the  bill. 

Berersed  and  renda«d. 

HARALSON,  TTSON,  and  DBNSON,  JJ., 

concur. 


GIVEN  et  al.  t.  TROXBL. 
(Supreme  Court  of  Alabama,  Jane  80;  ISOS.) 

1.  MoBTOAGBs— FwEOLOStms—Bxnmcpnoir  — 
Tendeb, 

Where  a  tender  Is  made,  no  statutory  re- 
demption of  land  sold  on  foreclosure  of  a  mort- 
gage can  be  had,  unless  at  the  time  of  the  filing  of 
the  bill  the  money  la  actually  paid  into  court 
and  there  Is  an  averment  to  that  effect  In  the 
bill. 

[Ed.  Note.— For  cases  in  point,  see  voL  35, 
Cent.  Dig.  Mortgages,  H  178^^1837.] 

2.  TeFIANCT  in   COHHOH  —  MOBTOAOKS  —  RB- 

UBMpnOIT. 

Where  a  stranger  to  the  title  of  certain 
land  purdiaaed  an  Interest  tbweln  on  foreclo- 
sure of  a  mortgage,  his  aubaeqnent  purchase 
of  an  undivided  mterest  of  one  of  tha  Joint  own- 
ers did  not  alter  or  affect  hfs  status  with  refer- 
ence to  the  right  of  redemption. 

Appeal  from  Chancery  Court,  Hadtoon 
County;  Wta.  H.  Simpson,  Chancellor, 

"Not  officially  reported." 

Suit  between  W.  A.  Given  and  odiers  and 
Janie  D.  Troxet  From  a  judgmmt  In  favor 
of  the  latter,  the  ftwmer  appeal  Reversed. 

Orayson  &  Grayson,  for  appellants.  John 
Burke,  for  appellee. 

DOWDELL,J.  ThebUIin  this  case  la  filed 
for  redemption  and  for  sale  of  the  land  for  a 
division  among  joint  owners.  The  demur- 
rer to  the  bill,  which  was  overruled  by  the 
chancellor,  contained  many  assignments. 
One  of  the  grounds  of  demurrer  went  to  that 
part  of  the  bill  seeking  redemption.  This 
ground  is  the  only  one  we  need  consider,  as  It 
Is  the  only  one  Insisted  on  In  argument.  We 
will,  however,  take  occasion  to  say,  as  the 
question  Is  raised,  that  the  bill,  as  one  for 
partition  and  division,  is  well  filed.  The  bill 
for  redemption  Is  not  well  filed,  and  is  open  to 
the  ground  of  demurrer  on  this  phase.  Apart 
from  any  consideration  of  the  sufficiency  of 
the  reasons  alleged  as  an  excuse  for  the  fail- 
ure to  make  tend^  on  the  offer  to  redeem, 
the  bill  as  such  la  in  other  respects  defective. 
Where  a  tender  is  made,  no  statutory  redsmp* 
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tlon  can  be  had  onlees  at  the  time  of  the  fil- 
ing of  the  bill  the  money  Is  actually  paid 
into  court  and  there  Is  an  avwment  In  the  bill 
to  that  effect  Here  there  is  no  anch  aver- 
ment in  the  bin.  Long  t.  Blade  &  Farrish.  121 
Ala.  207,  28  South.  81 ;  Mnrphree  t.  Smnm^- 
lln,  114  Ala.  54.  21  South.  470;  Beatty  t. 
Brown,  101  Ala.  69S,  14  -South.  868. 

The  case  of  Jones  t.  MadEln,  118  Ala.  841, 
24  South.  242,  Is  unlike  the  present  case,  and 
the  doctrine  there  laid  down  Is  without  ap- 
plication here.  In  that  case  there  was  a 
redemption  by  one  of  two  Joint  owners  of 
the  landt  and  it  was  hdd  that  the  redemption 
Inurod  to  the  benefit  of  both  with  right  of 
OQDtrlbntioa  Here  the  reepdndent  Given,  who 
purchased  at  the  foreclosure  sale  of  the 
mortgage  the  part  interest  In  the  land  cover- 
ed by  the  mortgage,  was  not  a  Joint  owner, 
but  was  a  stranger,  and  had  no  Interest  what- 
ever In  the  land  prior  to  Uie  time  of  his  pur- 
diase.  The  equity  of  redemption  was  fore- 
closed by  the  sale  under  the  mortgage,  and 
ttw  statutory  right  of  redemption  was  all 
that  was  left  The  purchase  by  Qlven  of  an 
undivided  Interest  of  one  oC  the  Joint  owners 
snbeequent  to  his  purchase  at  the  foreclosure 
sale  under  the  mortgage  did  not  alter  or  af- 
fect his  status  as  to  the  Question  of  redemp- 
tion. 

The  diancellor  erred  In  overruling  the  de- 
murrer, and  tor  the  reasons  stated  above  the 
decree  will  be  reversed,  and  one  will  be 
here  rendered  sustaining  the  donurrer,  and 
the  cause  remanded. 

Revwsed,  rendered,  and  remanded. 

HeCLELLAN,  a  and  SIMPSON  and 
DENSON,  JJ^  concur. 


SBflTH  V.  CORONA  COAL  ft  IBON  CO. 
(Supreme  Court  of  Alabama.  April,  11,  lOOOu) 

Aiveal  from  Circuit  Court,  Walker  Coun- 
ty; A.  D.  Acnff,  Special  Judge. 

••Not  offldally  nported." 

Action  between  Hulday  C.  Smith  and  the 
Corona  Coal  ft  Iron  Company.  From  a 
Judgment  for  the  latter,  the  former  appeals. 
Dismissed. 

John  Vary,  for  appellant  Coleman  ft 
Bankhead  and  Davis  ft  Bay,  for  appellee. 

HARALSON,  J.  In  this  case  the  appeal 
must  be  dismissed  on  the  authority  of  Ala- 
bama National  Bank  v.  B.  B.  Williams  (at 
the  present  term)  88  South.  240. 


PACIFIC  SELLING  CO.  T.  COLLINS. 
(Supreme  Court  of  ATahsma.  April  18,  1905.) 

ATTACaHKITT — JUBISDICTIOR — APPEAEANCK. 

Where  defendant  appears  in  attachment, 
farther  redt&l  In  the  jndi^nent  as  to  the  conrf s 
JorisdictioD  is  unneoeassry,  and  may  be  treated 
as  sorplnsage. 

Appeal  from  Circuit  Court,  Jefferson  Comi- 
ty;  A.  A.  Coleman.  Judge. 

"Not  officially  reported." 

Action  by  B.  B.  Collins  against  the  Pacific 
Selling  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AfBrmed. 

Rehearing  dmled  June  80,  1006. 

Cablness  ft  Weakly,  for  appellant  I^ank 
S.  White  ft  Sons,  tm  appellee^ 

DOWDHLL,  J.  The  Judgment  mttj  in 
this  tnse  shows  that  the  defendant  appeared 
in  court  by  attorney.  There  was,  thertfore, 
DO  necessity  for  making  proof  of  notice  of 
the  levy  of  the  attadiment  The  appearance 
of  the  defendant  by  counsel  gave  the  court 
Jurisdiction  <a  the  person,  and  dbq»aued  with 
the  necessltr  of  any  fiu-tlier  recital  in  the 
Judgment  as  to  the  court's  jurlBdlctlon,  and 
what  is  there  recited  as  to  proof  of  notice 
of  tlie  levy  will  be  treated  as  surplusage. 
The  authorities  recited  In  brief  of  counsel 
for  appellant  ate  wltaiout  aK>llcation  In  this 
case. 

The  Judgment  must  be  affirmed. 

HcCLBLLAN,  a  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


MATTOX  T.  DUNKLIN. 
(Supreme  Court  of  Alabama,  May  11,  1905.) 

Appeal  tpcm  Circuit  Onart,  St  Glair  Coun- 
ty; J.  A.  Bllbto,  Judge. 

"Not  officially  reported.*' 

Action  between  W.  M.  Hattia,  as  adminis- 
trator, and  S.  J.  Dunklin.  From  the  Judg^ 
ment,  the  administrator  appeals.  Dismissed. 

M.  M.  Smith  and  Inzor  ft  Montgomery,  for 
q>pellant  Knox,  Acker  ft  Blat^on,  tor 
anwllee. 

TYSON,  J.  On  the  authority  of  BarbO"  v. 
State,  89  South.  S18,  the  Jud^oit  appealed 
from  is  void,  and  will  not  support  an  ameaL 

Appeal  dismissed. 

McCLELLAN,  C  J.,  and  DOWDBOJJ  and 
DENSON,  JJ.,  concur. 
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BOBCK  T.  BTATXL 
(Supreme  Court  of  Alabama.  May  11.  1905.) 

1.  Statutes— SuBJsora  ard  Title — Intoxi- 

OATING  LiQUOBS. 
Act  Feb.  23.  1903  fActa  1903,  p.  64),  en- 
titled "An  act  to  prohibit  the  sale  of  liquor  on 
Sunday,"  is  not  violative  of  Const  art  4,  | 
45,  providing  that  each  law  shall  contain  bnt 
one  subject,  which  shall  be  clearly  expressed 
in  its  title,  though  the  act  prohioita  Sunday 
sales^  provides  a  puDishment  therefor,  imposes 
forfeiture  of  the  license  on  a  conviction  for  & 
second  t^enae  within  a  year,  preacribea  enrtaln 
duties  of  the  clerk  of  oonrt  and  Judge  In  tb» 
event  of  a  second  conviction,  ana  provides  a 
penalty  for  failure  of  the  jadge  to  perform  ■neh 
duties. 

2.  Criminal  Law— Gbubl  ob  Unusuai,  Pch- 
iSHMEMT— Violation  of  Liquor  Laws. 

Act  Feb.  23,  1908  (Act  1903,  p.  64)  pro- 
viding that  a  person  convicted  twice  for  ofrcnaes 
against  the  liquor  law  committed  within  a 
Tear  shall  forfeit  his  license  and  be  del>arred 
from  enga^ng  in  the  liquor  business  for  two 
yean,  does  not  impose  a  cruel  or  mmBual 
punishment,  within  the  meaning  of  the  state 
and  federal  Constitutions. 
8.  intoxioatinq  llquobs—folxoi  powu  — 
Revocation  of  License. 
It  Is  within  the  police  power  of  a  state  to 
revoke  a  liquor  license  for  violations  of  the 
liquor  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  S  113.] 

4.  Witnesses— Impeachment— Intebesi  and 
Bias. 

lu  a  prosecution  tor  violation  of  tiia  liquor 

law,  evidence  tending  to  show  activi^,  lut^ 
eat,  and  bias  on  the  part  of  a  witness  in  tiie 

prosecution  should  be  admitted. 

[Ed.  Note. — For  cases  In  point,  see  vol.  60, 
Cent.  Dig.  Witnesses.  K  1177-1191.] 

5.  Cbiminal  Law  —  Appeal— Habmlbss  BU- 

BOB. 

In  a  prosecution  for  Sunday  liquor  selling, 
any  error  In  requiring  the  accused,  after  he 
terafied  that  he  did  not  remember  making  the 
sale  complained  of,  to  state  whether  he  scdd 
liquor  on  that  day,  or  was  accustomed  to  selling 
on  Sunday,  was  without  injury,  where  he 
answered  in  the  negative. 

&  IHTOXIOATINO  LutUOBS— SALE  OH  SURDAT 
— JUSTIFIOATIOH. 

That  a  sale  of  liquor  on  Snndi^  was  to 
an  officer  of  the  law,  with  his  consent,  did  not 
justify  the  seller. 

7.  Same. 

Though  liquor  was  purchased  on  Sunday 
f6r  the  purpose  of  prosecuting  the  seller,  the 
seller  was  guilty  of  violating  the  statute  against 
SundiV  sales. 

8.  Cbiuikal  Law— Testimont  of  Pbobecut- 
ING  Witness— Credibility. 

The  testimony  of  a  witness  who  purchases 
liquor  on  Sundaj;  for  the  purpose  of  prosecute 
Ing  the  seller,  while  admiKRiole,  is  to  be  widghed 
by  the  jury  in  the  light  of  that  fact 

Appeal  from  Criminal  Court,  Jefferson 
County ;  8.  E.  Green,  Judge. 

"Not  officially  reimrted." 

Richard  A.  Borck  was  convicted  of  selling 
Uquor  on  Sunday,  and  appeals.  Reversed. 

'  B.  U.  AIlHi.  for  appellant  Hass^  WllKm, 
Att7.  Geo.,  for  Uie  State 

DOWDBIL,  J.  The  appellant  was  ^ed 
and  convicted  for  selling  liquor  on  Sunday  iu 
violation  of  tbe  act  approved  February  23, 


1903,  entitled  "An  act  to  prohibit  tbe  sale  of 
llQuor  on  Sunday."  Acts  1903,  p.  64. 

The  validity  of  this  act  ta  assailed  oa  con- 
stitutional grounds.  It  Is  contended  tiiat  tbe 
act  is  Tlolatlve  of  section  4S,  art  4,  of  the 
Constitution,  wbldi  provide  that  "each  law 
sball  otmtaln  but  <nie  subject  whldi  shall  be 
clearly  expressed  In  its  titie,"  etc.  The  first 
section  of  tiie  act  prohibits  any  person  from 
keeping  open  a  barroom  or  other  place  for  the 
sale  of  splrltnOQS;  vinous,  or  malt  liquors, 
and  any  dealer  in  spirituous,  vinous,  cr  malt 
liquors  from  selling  sncb  liquors,  on  Sunday, 
and  Axes  a  punishment  for  a  violation  of  the 
law.  A  proviso  then  f<dlow8  wherein  it  Is 
provided  "that  If  any  person  Is  convicted 
twice  under  this  act  for  offeoses  commit- 
ted within  one  year,  such  person  shall  also 
forfeit  his  license  and  be  debarred  from  con- 
ducting tw  himself  or  another  the  business 
of  a  dealer  in  splrltnoas,  vinous,  or  malt 
liquors  for  a  period  of  two  years  after  snch 
conviction.**  The  second  section  Imposes  cer- 
tain duties  upon  tbe  clerk  of  the  trial  court 
and  on  the  Judge  of  probate  In  tbe  event  of  a 
second  conviction,  and  prohibits  tbe  judge 
of  probate  from  Issultag  a  license  within  two 
years  after  the  second  conviction.  The  third 
section  provides  a  penalty  for  a  violation  by 
any  probate  judge  of  his  duty  under  section 
2.  Tbe  title  of  tbe  act  la  In  a  sense  general, 
and  contains  but  one  subject  "To  prohibit 
tbe  sale  of  liquor  on  Sunday."  This  is  clear- 
ly expressed.  Everything  contained  In  the 
sevwal  sections  Is  directed  to  the  subject 
of  the  law  as  expressed  In  tbe  title,  and  we 
tblnk  plainly  and  unquestionably  germane 
and  referable  to  the  subject  Whenever  this 
Is  the  case,  the  acta  cannot  be  said  to  be  of- 
foislve  to  the  above-mentioned  provision  of 
the  Conatitntion.  Ballentyne  v.  Wickersham. 
75  Ala.  633. 

It  is  further  contended  tbat  the  act  is 
ottensive  to  the  provisions  of  both  the  fedwal 
and  the  state  Constitutions  against  cruel  and 
unusual  punishment  In  that  for  tbe  second 
offense  the  defendant  forfeits  his  license  and 
is  prohibited  from  engaging  in  tbe  business 
for  a  period  of  two  years.  We  are  unable  to 
see  anything  tbat  is  either  cruel  or  unusual 
in  the  punishment  That  It  is  within  tbe 
police  power  of  the  state,  to  regulate,  or  to 
absolutely  prohibit  tbe  sale  of  spirituous, 
vinous,  or  malt  liquors,  Is  too  firmly  settled 
to  admit  of  question.  If  the  state  can 
prohibit  the  sale  as  to  all  persons.  It  certainly 
has  the  power  to  prohibit  It  as  to  a  class  that 
the  state  deems  unfit  to  engage  in  the  busi- 
ness—to  such  as  will  not  observe  and  obey 
the  laws  of  the  state  made  In  regard  to  the 
traffic.  "A  license,  whether  revocable  In 
terms  or  not  revocable,  Is  neither  a  contract 
nor  property  in  any  constitutional  sense,  but 
is  subject  at  all  times  to  the  police  power  of 
the  state."  Powell  t.  State,  69  Ala.  10.  The 
courts  of  other  states  have  upheld  similar 
statutes  authorizing  a  revocation  of  llcensi* 
for  a  violation  of  the  liquor  lawi.  See  the 
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caaea  collected  In  17  Am.  &  Bug.  Enc7.  I^iw 
(2d  Ed.)  p.  21{^  notes  7-lS,  and  pages  263. 
284.  notes  1-9l 

The  questions  by  the  defendant  on  the 
(TOBB-ezamlnation  ot  the  state's  witness 
Plnnkett  called  for  evidence  tending  to  show 
activity,  interrat,  and  bias  on  the  part  of  the 
witness  In  the  prosecution,  and  therefore  In 
a  measure  affecting  the  credibility  of  his  evi- 
dence, and  the  court  erred  In  sustaining  the 
state's  objections. 

The  defendant,  having  testified  as  a  wit- 
ness on  his  own  behalf  that  he  did  not  remem- 
ber making  the  sale  testified  to  by  the  wit- 
ness Plunkett,  was  asked  by  the  soUcltw  on 
cross-examination  whether  he  sold  liquor  on 
that  day,  or  was  accustomed  to  selling  on 
Sunday.  The  defendant  objected  to  the  ques- 
tion, which  objections  the  court  overruled. 
The  qnestlona  were  all  then  answered  In  the 
negative,  and  It  thns  affirmatively  appears 
that,  even  If  the  court  was  In  error  In  per- 
mitting the  question  to  be  asked,  the  answers 
Uiereto  were  t>eneflclal  to  the  defendant  If 
error,  It  was  error  without  Injury.  Thomp- 
eon  T.  State.  100  Ala.  70,  14  South.  878. 

In  the  case  at  bar,  the  offense  charged  Is 
one  against  the  public  generally,  and  not  one 
committed  against  a  particular  Individual. 
The  authorities  cited  by  counsel  for  appel- 
lant apply  to  the  last-menticmed  class,  where 
the  person  Injured  has  In  some  manner  aided 
the  perpetrator  In  the  commission  of  the  al- 
leged offense,  as,  for  Instance,  where  the  own- 
er of  personal  pn^wrty  put  his  property  In 
a  place  tor  the  purpose  of  Its  being  taken 
by  the  would-be  thief,  or  where  the  owner 
fundshed  bto  servant  with  a  key  to  the  house 
to  let  In  the  would-be  borglar  in  order  to 
cateih  the  <rff  ender ;  and  such  was  the  case  of 
Allen' T.  State.  40  Ala.  834,  91  Am.  Dec.  477. 

The  case  of  People  t.  Murphy,  AS  Mich.  41, 
B2  N.  W.  104%  from  which  counsel  for  ap- 
pellant here  quotes  at  some  length,  does  not 
support  appellant's  contention.  The  court  In 
that  case  upheld  the  conviction,  although  the 
prosecution  was  Instituted  just  as  it  was  here. 
It  was  said  there:  "Even  If  Dolly  [the 
prosecutor]  had  been  equally  culpable  with 
the  respondent,  this  does  not  justify  a  vio- 
lation of  the  law  by  htm."  The  witnesses 
tot  the  state,  Plunkett  and  Oourtney,  both 
teetlfled  that  tbey  went  to  the  saloon  of  the 
defendant  on  Sunday  In  questicm.  and  that 
people  were  going  In  and  coming  ont  at 
the  time,  and  that  defendant  sold  a  bottle 
of  Uquor  to  the  witness  Plunkett  It  the  de- 
fendant sold  the  whisky  on  Sunday,  no  mat- 
ter to  whom,  he  violated  tiie  statute,  which 
admits  of  no  ezceptiim.  The  fact  that 
Plunkett  was  an  office  of  the  law  can  make 
no  difference,  since  an  officer  could  not,  by 
(iTlng  bis  consent  to  the  sale,  any  more 
justify  the  act  on  the  part  of  the  defendant 
than  would  be  the  cmtsent  of  any  private 
person. 

The  practice  of  encouraging  others  to 


violate  the  law  In  the  way  In  which  It  was 
done  here  is  not  to  be  commended.  The 
testimony  of  the  witness  who  lends  himself 
for  that  purpose,  while  admissible.  Is  to  be 
weighed  by  the  Jury  ta  the  light  of  such  fact. 
The  rule  Is  thus  stfited  In  29  Am.  &  Eng. 
Ency.  Law  (1st  Ed.)  p.  777:  "Again,  a 
I>er8on  who  buys  intoxicating  liquor  which 
Is  sold  In  violation  of  law  Is  not  an  ac- 
complice of  the  vender;  but.  If  he  boys  It  for 
the  express  purpose  of  prosecuting  the  ven- 
der, the  court  may  well  instruct  the  jury  that 
his  testimony  ought  to  be  received  with  great 
caution  and  dlstrTist,  though  a  less  vigorous 
charge  will  meet  th^  requirements  of  the  law. 
Thus,  It  Is  sufficient  If  the  court  directs  the 
attention  of  the  jury  to  the  conduct  of  the 
prosecuting  witness,  and  tells  them  that  It 
Is  a  matter  for  their  consideration  in  weigh- 
ing his  testimony."  See  authorities  cited  in 
note  on  page  777.  '  It  la  probable,  under  our 
stetute,  that  the  court  could  not.  In  Its  in- 
struction to  the  jury,  go  to  the  full  extent 
of  the  above  rule,  and  only  to  the  extent 
as  stated  In  the  last  sentence  or  clause. 

That  part  of  the  oral  ' charge  of  the  court 
excepted  to  correctly  stated  the  law,  and  was 
therefore  free  from  error.  Written  charges 
requested  by  the  defendant,  and  numbered  1, 
2,  8,  and  4,  were  properly  reused.  These 
diarges  woe  but  affirmative  instructions  to 
find  the  defendant  not  guilty.  They  were  no 
doubt  requested  lumn  the  theory  that,  if  the 
.Uqnor  sold  was  pnrcbased  by  the  witness  for 
the  purpose  of  prosecuting  the  defendant,  the 
defendant  would  not  be  guilty  of  a  violation 
of  the  statute.  As  we  have  stated  above, 
such  is  not  the  law. 

For  the  error  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


B.  ROSE  &  GO.  T.  WOODS. 
(Supreme  Court  of  Alabama.  May  16,  190S.) 

1.  Appeai:.~Recobd— Contents— Objections 
IN  Lower  Court. 

Where  the  bill  of  exceptions  fails  to  sliow 
that  any  qaestlon  asked  a  witness  was  objected 
to,  an  asugnment  of  error  relating  to  the  ad- 
mission of  evidence  has  no  foundation  In  the 
record. 

[Ed.  Note. — For  cases  In  point,  see  vol,  8, 
Cent  Di(f.  Appeal  and  Error,  J  2297.] 

2.  '  Chattel  Mobtqaoks  —  Pkiobities  —  Crops 

StnUECT  TO  L&NDLOBO'S  LDOT. 

A  stipulation  In  a  omtract  for  the  sale  of 
land  that  the  vendee  is  to  pay  a  certain  sum  as 
rent  in  case  of  failure  to  pay  the  notes  given 
for  the  price  at  maturity,  ana  that  the  relation 
of  landlord  and  tenant  shall  exist,  with  all  rights 
and  remedies  to  enforce  the  coIlectitMi  thereof, 
is  in  the  nature  of  a  forfeiture  reserved  for  the 
benefit  of  the  vendor,  and.  If  waived  by  Um,  a 
mortgage  of  the  crop,  which  would  otherwise  be 
subject  to  a  lien  fOr  rent.  Is  superior  to  the  title 
a  snbseqnent  purchaser  of  such  crop. 
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S.  TtaiL— KtocBSBirr  or  BiQinnB  <m  Immno- 

TXONB. 

The  fiftng  of  misleading  Instrnctloiu  doea 
not  constitute  revenible  error,  where  the  party 
eompialnliui  ooald  have  protected  himself  by 
aiklng  explanatory  charges,  and  foiled  to  do  so. 

[Bd.  Note.— For  cases  in  point,  see  vol.  46, 
Gent  Dig.  Trial.  I  828.] 

Appeal  from  Circuit  Ooart,  Fayette  Ooon- 
ty ;  a  H.  aprott,  Jodce. 

"Not  ofUdollr  MDortod.'* 

Action  by  J.  W.  Woodi  agaliut  XL  Bose  * 
Go.  PlalntUE  died  pendente  Itte,  and  the 
milt  18  TOTlTed  In  the  name  oC  Ida  Woods,  as 
administratrix.  From  a  judgment  for  plidn- 
tUt,  detoidantB  appeal,  ^iffirmed. 

Robert  XL  Peters  and  Bankhead  ft  Baukhead. 
to€  appellants.  Daniel  Oolller,  tor  appeUe* 

DX1N80N.  J.  HUM  Is  an  actlmi  of  tronr, 
with  case  Joined,  for  tbe  alleged  convwaton 
of  two  bales  of  cotton  br  the  defendant  The 
salt  was  commenced  on  tbe  81st  day  of 
December,  1901,  bj  3.  W.  Woods,  as  ^alntlfl. 
against  XL  Boae  ft  Co.,  defendant  It  ap* 
pears  that  the  plaintiff  died  poodsnte  Ilte^ 
and  the  snit  was  rerived  in  tiia  name  of  Ida 
Woods  as  his  administratrix. 

Tbe  bill  of  ezcqjttions  falls  to  show  that 
any  question  asked  the  witness  S«cton  was 
objected  to.  Hence  ttie  first  assignment  of 
aror  Is  without  foundation  In  the  recnd. 

Plaintiff  asBOted  claim  to  the  cotton  In 
controTerqr  under  a  mortgage  which  was  ex- 
ecuted to  her  Intestate  by  one  J.  H.  Sexton 
on  ttie  9th  day  of  January,  1901,  covering 
the  eropa  of  Sexton  for  tbe  year  1901.  The 
law  day  of  the  mortgage  was  NoTunbcr  16, 
1901 ;  but  It  provided  that,  if  the  mortgagor 
removed  ox  sold  any  part  of  the  property 
mortgaged,  the  mortgagee  might  take  pos- 
session of  the  property.  The  validity  of  the 
mortgage  was  passed  upon  on  a  fwmer  ap* 
peal,  but  none  of  the  qneetionB  raised  by  this 
record  were  presented  on  that  appeal.  Woods 
V.  Bose  ft  Co..  185  Ala.  207,  88  Booth.  41. 

It  was  shown  without  conflict  In  tbe  evl- 
doice  that  in  the  year  1901  J.  H.  Sexton 
raised  a  crop  of  cotbm  in  the  county  of 
Fayette;  that  about  the  middle  of  October 
In  that  year  he  sold  two  bales  of  said  cn^ 
of  cotton  to  the  defendant  In  open  market 
In  the  town  of  F^ette  for  about  980^  which 
sum  was  the  market  value  of  said  two  bales 
of  cotton ;  that  after  purchasing  the  cotton 
from  Sexton,  defendant  sold  it  It  was  fnr- 
ther  shown  without  conflict  In  the  evidence 
that  In  the  year  VBO&  J.  H.  Sexton  contracted 
In  writing  with  one  M.  D.  Wllks  for  the  pur- 
chase of  tbe  lands  upon  wliich  the  cotton  In 
controversy  was  grown  In  1901 ;  that  by  the 
terms  of  tbe  cmtract  Sextcm  was  to  pay  for 
tiie  lands  In  annual  Inatallmoita,  and  tat 
each  of  said  installments  Sexton  executed 
to  Wilks  his  note,  with  a  stipulation  In  each 
note  in  the  following  language,  namely :  "It 
Is  further  agreed  by  and  between  the  parties 
that  aaid  J.  H.  Sexton  Is  to  pay  the  sum 


of  $80  as  rent  In  case  of  eallnre  to  pay  this 
note  in  fall  at  maturl^,  and  tike  relation 
of  landlord  and  tenant  shall  exist,  with  all 
rights  and  ranedlas  to  enforce  the  collection 
thaeof."  The  note  given  tor  tbe  Installment 
to  be  paid  in  1901,  was  ofliered  tn  evidence. 
It  bears  date  October  21.  1898,  was  In  tbe 
sum  of  fliaTO,  due  November  1,  1901,  and 
recited  the  fact  'ttiat  it  was  glvm  Cor  tbe 
pundiase  moneg^  of  the  Isnds  (describing 
them).  Tbe  legal  effect  of  the  stipulation 
In  tbe  notes  wss  to  crrate  tbe  relatlmishlp  of 
landlord  and  tenant  between  Wilks  and  Sex- 
ton upm  default  by  Sexton  In  the  payment 
of  the  installments  or  any  one  of  them,  and 
confttred  on  Wlllm  the  rl^t  to  reswt  to 
the  statutory  remedy  for  the  oiforcement 
of  bis  lien  as  landlord.  Under  the  contract 
If  Sffictcm  had  paid  promptly  all  the  Install- 
ments  but  the  last,  and  there  had  been  de- 
fault in  payment  of  the  last  the  relatitm- 
sMp  of  landlord  and  tenant  would  have 
arisen  by  ihe  very  terms  of  the  contract  It 
was  competent  for  the  parties  to  make  the 
contract,  and  such  contracts  have  been  up- 
held by  this  court  Nelson  v.  Sanders.  128 
Ala.  616,  26  Boath.  618;  Collins  v.  Whlgbam, 
S8  Ala.  488;  Lowery  v.  Peterson,  Ala.  110; 
Thornton  v.  Strauss  ft  Steinhard^  79  Ala. 
164;  Patterson  v.  Folmar,  126  Ala.  180.  28 
South.  4S0;  Wilkinson  v.  Boper,  74  Ala.  14a 

But  the  stipulation  in  the  contract  for  the 
payment  of  rent  Is  In  the  nature  of  a  for- 
feiture, and  resorved  for  the  benefit  of  the 
seller,  and  at  his  discretion  he  coukl  dispense 
with  or  waive  It  "And  It  was  dispensed 
with  or  waived  by  any  act  on  bta  part  evin- 
cing an  Intention  to  treat  tbe  contract  as  a 
valid,  subsisting  contract  of  purduse."  Aft- 
er careful  consideration,  we  are  of  the  opin- 
ion that  there  was  sufficient  evidence  to 
authorize  tbe  court  to  sutnnlt  to  tin  Jury 
the  question  whetbw  or  not  Wilks,  before 
tbe  purchase  of  the  cottim  by  the  defendant 
from  Sexton,  had  elected  to  waive  the  for- 
feiture and  treat  tiie  ccmtraet  as  a  oontlna^ 
Ing  contract  of  purdiase.  If  tiie  forf^ture 
was  waived,  then  the  relation  betweoi  Wilks 
and  Sexton  was  that  of  rendor  and  vendee, 
and  no  lloi  existed  in  fiivor  of  WUks  on 
the  cotton,  and  the  plaintUFs  title  under 
the  mortgage  was  superior  to  that  of  the 
defoidants.  In  this  view  of  the  case  the 
court  properly  refused  the  affirmative  charge 
requested  by  the  defendants. 

Charges  given  for  the  plaintiff  may  pos- 
sess the  vice  of  being  misleading.  This  the 
defendante  could  have  protected  themselves 
against  by  asking  explanatory  charges.  The 
giving  of  them  does  not  constitute  revwslhle 
error. 

We  have  found  no  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  must 
be  affirmed. 

McCLELLAN,  a  J.,  and  TZ80N  and 
DOWDXILU  33^  concur. 
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unmut  r.  Luor. 

(Saineme  Oonrt  of  Alabama.  Hay  SI,  U05.) 

1.  Fbaudb,  Statuis  or— Pbopebtt  Attaohe) 

TO  REALTT. 

A  Bale  of  propertr  so  attached  to  realty 
aa  to  become  a  part  thereof  opwatea  aa  a 
■ever an ce,  and  ia  not  rlolative  of  the  statate 
of  fraudB,  although  not  in  writliif . 

2.  Sales  —  Bkceift  fob  Paxv  Pathsht  or 
Pbicb— Pasties  Bound.  . 

Whera  partiea  a,gnt  vom  a  lala,  and  ana 
party  has  the  tenns  tiwrecn  reduced  to  writing 
and  embraced  In  a  docnment  In  the  natnre  of  a 
receipt,  and  haa  the  other  party  sign  it  npon 
payment  of  a  part  of  the  pnrckaae  money,  the 
one  who  prepares  It,  and  has  It  ^gned  by  the 
other,  and  retains  it,  Is  as  much  bonnd  by  its 
redtala  aa  tlie  par^  sisDlng  espedaUy  when 
relating  to  a  trannctioQ  not  nqoirad  to  be  In 
writing. 

Appeal  from  Oity  Oonrt  of  Gadsden;  J. 
H.  Dlsqna,  Jodgt. 

■■Not  eOdallr  reported." 

Actton  1q[  F.  A.  Finney  aealnst  W.  H. 
Lney.  From  a  Jodgment  for  defendant, 
plaintiff  appeals.  AiBrmed. 

Gnlll  &  Martin,  for  appellant  Dortch, 
Martin  Jk  Allen,  for  appellee. 

ANDEBSON.  J.  It  Is  unnecMsary  for  us 
to  determine  whether  the  laundry  In  question 
was  so  attached  to  the  realty  as  to  become  a 
part  thereof,  since  a  sale  thereof  by  the 
owner  would  operate  as  a  sererance,  and 
wo.aId  not  be  violative  of  the  statute  oz 
frauds,  althoogfa  not  In  writing.  Foster 
V.  Mabe.  4  Ala.  402,  37  Am.  Dec.  749;  Webb 
V.  State,  52  Ala.  422;  Harris  v.  Powers,  57 
Ala.  139;  Vann  v.  Lonsford.  91  Ala.  573, 
8  South.  719;  Ware  v.  Hamilton.  Brown 
Shoe  Co.,  92  Ala.  14D.  9  South.  136. 

Tbe  receipt  In  question  was  ■  admissible, 
at  least  for  the  showing  for  what  purpose  the 
$100  was  to  be  paid.  The  plaintiff  testified 
that  it  was  prepared  by  his  brother,  who 
was  acting  for  and  with  him  at  the  time  the 
trade  was  made,  and  was  signed  by  the  de- 
fendant, upon  payment  to  him  of  the  $100. 
We  think  Uiat,  when  parties  agree  upon  a 
sale  and  one  party  has  the  terms  thereof 
reduced  to  writing  and  embraced  In  the 
document,  although  it  is  in  the  nature  of  a 
receipt,  and  has  the  other  party  sign  it  upon 
payment  of  a  part  of  the  purchase  money, 
the  party  who  prepares  it  and  has  it  signed 
by  the  other  and  retains  it  is  as  much  bonnd 
by  its  recitals  as  the  party  signing  it,  es- 
pecially when  relating  to  a  transaction  not 
required  to  be  In  writing  and  signed  the 
parties  thereto  in  order  to  be  binding. 

The  weight  of  evidence  is  that  the  plaintiff 
did  not  perform  or  offer  to  perform  the  con- 
tract, and,  failing  to  do  so,  he  forfeited  the 
$100  and  cannot  recover  it  back. 

The  Judgment  of  tbe  city  coart  is  affirmed. 

McGLXlIiLAN,  C.  and  TTSON  and 
SIMPSON,  13^  concnr. 


I  BOSS  T.  ROT. 

(Supreme  Oonrt  of  Alabama.  June  0,  1905.) 

1.  EVZDENOB — ^HEABSAT — FOBSE8SIOH  OF  LaITO. 

On  an  issue  aa  to  whether  d^endant  Id 
ejectment  was  in  possession  of  the  land  sued  for 
at  the  commencemrat  of  the  action,  plaintiff, 
though  entitled  to  testify  to  tbe  fact  of  his 
own  Knowledge  could  not  testify  that  d^endant 
was  In  poasusion,  based  on  a  surrey  made  by 
third  persona. 

[Bd.  Note.— For  cases  In  point,  ses  vol.  20, 
Cent.  Dig.  Bvidenes,  1  1201.] 

2.  BjxcTMEirT — PossESSioir — BvmE^rcE. 

Where  a  written  agreement  entered  into 
between  the  parties  to  an  ejectment  suit  at  a 
firmer  term  of  the  courct  whidi  was  the  basis  for 
a  eontinnanoe,  contained  no  admission  by  defend- 
ant that  be  was  at  that  time  in  possession  of  the 
land  sued  for,  such  agreement  was  Inadnlsaible 
on  the  tosoe  of  defendant's  possession. 
8l  Bouhdabibs— Feitobs. 

In  ejectment  to  determine  a  disputed 
boundary  line.  It  was  competent  for  defendant 
to  prove  the  location  of  a  division  fence,  as  bear- 
ing on  the  issue  whether  defendant  had  «i- 
croached  on  plaintiff's  land. 
4.  Afpeai. — Recobd— Evidence — ^Review. 

Where  the  appeal  record  does  not  purport 
to  contain  all  the  evidence,  the  giving  of  an 
affirmative  charge  at  plaintiff's  request  cannot 
be  reviewed. 

[Ed.  Note.— For  cases  hi  point,  see  voL  8, 
Oent  IMg.  A]n>eal  and  Srror,  |  2812.] 

Appeal  from  Olrcnlt  Oonrt,  Anbinga  Coun- 
ty ;  Terry  BiCbardeon,  Jndge. 

"Not  officially  reported." 

Actkn  between  B.  J.  Boy  and  B.  F.  Boss. 
From  a  Jndgment  In  ftivor  at  tbe  former,  the 
latter  appeals.  Reversed. 

David  P.   Moore,  for  awellant  J.  A. 

Holmes,  for  appellee. 

TYSON,  J.  Action  of  ejectment  The  only 
issue  of  fact  presented  by  the  pleadings  was 
whether  defendant  was  In  possession  of  the 
land  sued  for  at  the  commencement  of  the 
action.  While  it  was  entirely  competent  for 
plaintiff  as  a  witness  to  testifr  to  the  fact 
of  his  own  knowledge  that  defendant  was  In 
possession  of  the  land.  It  was  not  competent 
for  him  to  state  that  fact,  predicated  nsfon  a 
survey  made  by  third  persons. 

Tbe  written  agreement  entered  Into  be- 
tween the  parties  at  a  former  term  of  the 
court,  by  which  the  case  was  continued,  and 
looking  to  a  settiemoit  of  it,  contained  no  ad- 
mission by  defendant  tbat  be  was  at  that 
time  In  possession  of  tbe  land  sued  for.  Its 
admission  in  evidence  was  therefore  error. 
So.  too,  the  defendant  should  have  been  al- 
lowed to  prove,  if  he  coald.  the  true  boundary 
between  his  land  and  tbe  plaintiff's.  Tbe 
disputed  point  between  them,  as  we  under- 
stand It,  is  whether  the  defendant  had  gone 
beyond  the  true  boundary  of  his  own  land, 
and  encroached  by  inclosure  upon  tbe  lands 
of  the  plaintiff.  Tbe  location  of  the  fence  be- 
tween their  lands  was  pertinent  to  this  in- 
quiry, and  testimony  tending  to  show  its 
location  ahonld  bave  been  received. 
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Tbe  record  doei  not  purport  to  set  ont  all 
tbe  erideuce.  It  cannot,  therefore,  t«  affirm- 
ed that  the  giving  of  the  afflrmatlTe  chaise  at 
plaintUTs  request  was  error. 

Reversed  and  remanded. 

McGLBLLAN,  a  J.,  and  SIMPSON  and 
ANDBBSON,  33.,  concur. 


DOBBET  et  aL  T.  STATB. 

(Bapreme  Court  of  Alabama.  June  T,  1906.) 

3,  Cbiminai.  Law  — Bill  of  BzoEFTiona  — 
Sraiiraa — (nu— FBuuicFTionB. 

Wh«e  there  Is  nothing  in  the  record  to 

show  that  a  bill  of  exceptions  In  a  criminal  case 
was  signed  on  a  previous  day,  the  bill  will  be 
presomed  to  have  been  sigoed  on  the  day  It 
was  filed. 
2.  Sahb. 

Accosed  was  convicted  in  the  Jefferson 
criminal  court  November  16,  1904,  and  sen- 
tenced on  November  28th  following;  but  hia 
bill  of  exceptions,  which  stated  no  time  of 
signing,  was  not  filed  until  March  28,  1905. 
Held,  that  under  Acts  1886-^7,  p.  838.  fixing 
the  terms  of  such  court  on  the  first  Mondays 
in  January,  April,  July,  and  October,  the  bill 
was  not  signed  in  time. 

Appeal  from  Criminal  Oonrt,  JeffWaon 
County;  S.  L.  Weaver,  Judge. 

"Not  officially  reported." 

Rich  Dorse;  and  others  were  convicted  of 
an  offense,  and  they  appeaL  Affirmed. 

Masses  Wilson,  Atty.  Geo.,  for  the  Btatew 

SIMPSON,  J.  It  appeuB  from  the  veewd 
that  the  defendants  were  convicted  Novem- 
ber  16,  1904,  and  aentenced  November  28, 
1904.  The  bill  of  exceptions  is  not  dated, 
but  was  filed  In  office  ManA  28,  190S.  The 
terms  of  the  crlmlDal  court  of  J^erson 
county  are  held  on  the  first  Mondays  In 
Jannary,  April,  July,  and  October.  Acts 
18S0-S7,  p.  838.  As  the  record  mnat  affirm- 
atively show  that  the  bill  of  exceptions  was 
signed  within  the  time  allowed  by  law,  and 
there  is  nothing  in  tbe  record  to  show  Its 
signing  on  a  previous  day,  the  bill  Is  pre- 
samed  to  have  been  Mgned  on  the  day  of 
Its  filing.  Kitchen  t.  Moye  et  al.,  17  Ala. 
143;  Id.  894.  If  the  agreement  for  exten- 
sion of  time  could  prevail.  It  extended  the 
time  only  to  March  28th,  which  did  not  In- 
clude that  date. 

The  bill  of  exceptions  cannot  be  considered, 
and,  there  being  no  error  apparent  on  the 
record,  the  Judgment  of  the  court  is  affirmed. 

McCLELLAN.  U  J.,  and  TZSON  and  AN- 
DERSON, JJ.,  concur. 


DILLARD  T.  STATB. 
(Supreme  Coart  of  Alabama.   June  7,  1905.) 
1.  C^uiiTAL  Law — Evtoencb — Rklevakct. 

Where,  in  a  criminal  case.  It  was  necessary 
for  the  state  to  prove  that  defendant's  store, 
if  open,  was  open  for  the  poipose  of  traffic  on 


the  day  in  qnestlon,  and  defendant  kept  articles 
in  bottles  for  sale  there,  evidence  that  witness 
saw  a  person  potting  somethfaig  In  his  pocket 
that  looked  like  a  bottle  of  wine  was  relevant, 
as  showing  that  each  person  pnichased  some- 
thing in  the  store. 
2.  Saub— Opinions. 

It  was  not  error  to  permit  a  witness  to 
testify  that  what  a  certain  person  had  "looked 
like  a  bottle  of  wine." 

Ai^al  from  City  Court  of  Bessemer ;  Wm. 
Jackson,  Judge. 

"Not  officially  reported." 

Jordan  Dlllard  was  convicted  of  in  offense, 
and  he  appeals.  Affirmed. 

Pinkney  Scott,  for  appellant  Mssssy  Wll- 
son.  Atty.  Oen.,  tor  the  Statew 

ANDERSON,  J.  We  cannot  review  the 
conclusion  and  finding  of  the  Judge  <m  the 
facts  as  presented  to  us  by  the  record. 
Wltherspoon  v.  State  (Ala.)  88  Sontta.  806; 
Norllle  V.  State,  181  Ala.  8S,  SL  South.  18. 

There  was  no  error  Is  permlmng  the  wit 
neaa  to  testify  that  he  saw  "one  of  tbe  par- 
ties putting  something  In  his  pocket  that  look- 
ed like  a  bottie  of  wine.**  The  state  had  to 
show  that  the  store.  If  <q»ened,  was  for  the 
purpose  of  traffic.  The  defendant  k^t  for 
sale  articles  in  bottles,  and  It  was  relevant  to 
show  that  one  of  tbe  parties  had  a  bottle,  as 
a  corroborative  drcnmstance  that  he  had  pur- 
chased something ;  and  It  was  not  error  for 
tbe  witness  to  testify  that  what  he  had 
'^looked  like  a  bottle  of  wine:"  May  berry  v. 
State,  107  Ala.  64,  18  Soutii.  219. 

The  judgment  of  the  dty  court  Is  affirmed. 

McCLELLAN,  C.  J.,  and  TTSON  and  SIMP- 
SON, JJ.,  concur. 


BALL  V.  MOBILE  LIGHT  &  R.  00. 
(Supreme  Court  of  Alabama.   Nov.  15,  1905.) 

1.  Cabbiibs— PASsinane— ExisTiNci  or  Rx- 

LATION—BVIDBNCE. 

On  die  Issue  of  whether  a  small  child,  rid- 
ing on  a  street  car  In  company  with  bis  pairent, 
but  for  whom  no  fare  was  paid,  was  a  pas- 
senger, evidence  <rf  a  general  eostom  on  the  part 
of  the  street  railway  not  to  charge  fare  for  the 
carriage  of  small  children  is  competent 

2.  Samb— Who  ABB  Pabsbngebs. 

A  small  child,  riding  on  a  street  ear  In 
company  with  his  mother,  who  pays  a  fare  for 
herself,  Is  a  passenger,  although  no  fare  Is  ptM 
for  such  child,  where  th«re  Is  a  general  custom 
on  the  part  of  the  street  railway  not  to  charge 
fare  for  the  carriage  of  small  childroL 

[Ed.  Note. — For  cases  in  point  see  voL  8; 
Cent.  Dig.  Carriers,  |  974.] 

8.  Sahb— QoKsnoNB  voa  Jutfr. 

Testimony  that  "there  were  ahoot  seven 
or  eight  passengers  on  the  car,  and  [plalntltn 
was  one  of  the  passengers,"  raises  a  question 
for  the  jury  on  the  issue  of  whether  plaintiff 
was  a  passenger  or  not. 

4.  BaHB — INJUBIBS   TO    PASSEHHBS  —  NBSO- 

OENce — Unusual  Jebks. 

Evidence  that  a  street  car  was  stopped 
with  nnusnal  anddenneas  and  a  Jerk,  and  that 
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to  tlu  ■ndden  ftx^^ng  of  the  car  pUIntUt  wu 
tiuown  from  Us  ku  and  Injured,  Talses  a 
cpieatioii  for  the  jory  mi  the  iaeae  of  ne^igence 
in  the  manner  of  Mopphig  the  car. 

Appeal  from  Circuit  Court,  MobUa  Ooim- 
t7;  Samoel  B.  Browma^  Judge. 

rro  be  officially  r^ortBd." 

Action  by  Freddie  Ball,  his  next  friend, 
agahut  the  Mobile  Light  ft  BaUroad  Com- 
pany. From  a  Judgment  In  ftiTor  of  de- 
fendant, plaintiff  appeal!.  Berersed. 

McAlplne  &  Boblnson,  for  appellant 
Gregory  L.  &  H.  T.  Smith,  for  ai^llee. 

DOWDELL,  J.  No  queatlona  on  the 
pleadings  ore  presented  by  the  record  for 
our  consideration.  The  plea  of  not  guilty 
was  filed  to  the  o(xnq>lalnlv  and  on  th'lto  lasue 
alone  the  case  was  tried.  Upon  the  con- 
clusion of  tbe  plaintiirs  erldence,  the  die- 
fendant  offering  no  testimony,  the  trial ' 
eonrt,  at  the  request  of  the  defendant,  gave 
the  general  afflrmatlTe  charge  in  its  foTor. 

The  plalntilFB  OTldence  showed  tiiat  the 
plaintiff  -was  a  child  under  four  years  of 
age,  and  at  the  time  of  the  allied  accident 
was  riding  on  the  defendant's  street  rail- 
way car,  accompanied  by  Us  moth«,  who 
had  paid  her  fare  as  a  passenger  on  said 
car.  No  fare  had  beoi'  paid  for  tiie  child, 
and  in  this  coniuction  It  was  competent  fw 
the  plaintiff  to  show  a  general  custom  on 
the  part  of  the  defendant  not  to  charge  fare 
for  the  carriage  of  children  of  plalntUFs 
age.  And  under  such  ctrcamstances  we 
think  there  can  be  no  doubt  of  the  ex- 
istence of  the  relationship  of  passenger 
and  carrier  between  the  child  and  the  de- 
fendant In  the  present  case  there  was 
evidence,  however,  tending  to  show  that 
the  plaintiff  was  a  passenger,  irrespective  of 
proof  of  a  custom  above  adverted  to.  Rufus 
Williamson  testified  that  "there  were  about 
seven  or  eight  passengers  on  the  car,  and 
this  little  boy,  Freddie  Ball,  was  one  of  the 
passengers."  With  this  testimony  In,  the 
qu^tion  of  paraenger  vol  non  was  a  ques- 
tion tor  the  Jnry. 

There  was  evidence  tending  to  show  that 
the  car  was  stopped  with  unusual  sudden- 
ness and  a  Jerk,  and  by  the  sudden  stopping 
of  the  car  the  child  was  thrown  from  the 
seat  and  injured.  On  this  evidence  the  ques- 
tion of  negligence  in  the  manner  of  stopping 
the  car  by  the  defendant's  servant  was  one 
for  the  determination  of  the  Jury,  and  the 
court  could  not  say  as  a  matter  of  law 
that  the  defendant's  servant  was  not  guilty 
of  negli^^ce.  It  follows,  therefore,  that  the 
court  erred  In  giving  the  general  afflnnativs 
charge  for  the  defendant 

Reversed  and  remanded. 

HARALSON,  ANDBB80N,  and  DBNSOM, 
ooncuE. 


IiOUISVILLB  ft  N.  R.  00.  T.  BRITTON. 
(Supreme  Court  of  Alabama.   Nov.  22,  1909.) 

1.  ArraAL — AeSIQNUEIIT  CV  EbSOB — ^Faxlubk 
TO  Ubqe  Objection. 

Where,  on  appeal  in  an  action  against  a 
railroad  for  the  coaveraion  of  a  cose  of  shoes, 
appellant's  assignment  of  error  referred  to  a 
■ales  bill,  while  his  coonsel's  argument  related 
to  the  freight  bill  rendered  by  defendant  the 
aasisnment  was  to  be  regarded  as  not  Indsted  on. . 

2.  Sake — Habmless  Ehbob. 

Wliere,  In  an  action  against'  a  railroad  for 
the  conversion  of  a  case  of  felt  slippers,  the 
error,  If  any, 'la  admittiiur  a  sales  bul  reciting 
the  nurcbase  by  plaintiff  &om  a  shoe  company 
of  Wos.  Romeos,"  without  proof  of  what 
"Wos.  Romeos"  were,  or  in  any  manner  con- 
necting thun  with  the  felt  slippers  sued  for, 
was  cured  by  Bubseqnently  admitted  evidence 
supporting  an  Inference  of  identity  of  meaning 
and  also  tending  to  connect  them  with  the 
slippers. 

8.  Cuutnsa — Convzbsion  or  Goods — ^Aorioit 

— BviuKn'CZ. 

In  an  action  against  a  railroad  for  the  con- 
version of  a  case  of  slippery  a  sales  bill  reciting 
a  purchase  by  plaintiff  of  the  goods  from  a 
shoe  company  was  properly  admitted  in  evi- 
dence, though  it  was  not  shown  by  whom  it 
was  made  out  where  the  evidence  tended  to 
show  that  It  was  received  by  plaintiff  from  the 
shoe  company  and  that  he  bad  paid  it ;  it  being 
a  matter  of  no  importance  as  to  the  particular 
individual  maUng  out  the  bUl. 

4.  TniAiy — Objection  b  to  SvnsNOS — Sum- 

GZBHOT. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiffs  goods,  an  (Ejection  to  a 
letter  written  by  plaintiff  in  reply  to  one  writ- 
ten  him  by  defendant's  umt  because  plaintlfE's 
own  statement  of  the  facts  contained  in  the 
letter  were  not  competent  evidence  against  de- 
fmdant  but  not  particularizing  any  fact  stoted 
in  the  letto*.  was  not  mil  taken.  If  any  fact  so 
stoted  was  legitimate  evidence. 

5.  CaEBIEBS  —  CONVEBEflOK  OV  GOODB  —  DB- 

UAKD  AND  Refusal. 
Where  possession  of  certein  freight  for 
transportation  was  legitimately  obtained  by  a 
railroad,  there  must  have  been  a  demand  there- 
for by  the  consignee  and  a  refosal  by  the  road 
to  deliver  the  same  in  order  to  show  conversion, 
unless  there  was  proof  of  a  dealing  with  the 
Iiroperty  by  the  road  otherwise. 

6.  Same — Trru: — Right  to  Possession — Suf- 
FiciENcr  07  Evidence. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintifTs  goods,  a  sales  bill  reciting 
purchase  by  plaintiff  of  the  goodn  from  a  shoe 
company,  in  connection  with  evidence  tiiat  it 
was  paid,  showed  title  in  plaintiff  and  his  right 
to  immediate  possession  of  the  goods,  in  the  ab- 
sence of  contrary  evidence. 

7.  Saue— QuAunxD  BEraaAi>-QtnsTiDN  ma 

JUBT. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiff's  goods,  a  refusal  on  de- 
mand to  deliver  the  goods  without  the  bill  of 
lading  therefor  was  a  qualified  one,  the  reason- 
ableness  whereof  was  a  question  for  the  Jury. 

Appeal  from  Circuit  Court  Mobile  County ; 
Wm.  S,  Anderson.  Judjre. 

"Not  ofOclally  re^wrted." 

Action  by  B.  H.  Brttton  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Gregory  U  Smith,  for  ^KMllaat  Brrln  ft 
MacAleer,  for  appellee. 
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DBNSON,  J.  TblB  action  was  commenced 
by  n.  H.  Biitton,  plaintiff,  afalnst  tbe  Louis- 
ville St  NaabTllle  BaUroad  Company,  defend- 
ant before  a  Justice  of  tbe  peace  to  recover 
damages  for  tbe  cwT^slon  of  a  case  of 
"felt  slippers."  The  JostV^  rendered  Judg- 
ment against  tbe  defendant,  and  tbe  defend- 
ant carried  tbe  case  to  tbe  circuit  court  by 
certlorarL  In  that  court  Issue  was  joined 
on  the  plea  of  the  goieral  Issue,  and  the  trial 
resulted  In  a  Judgment  for  the  plaintiff. 
From  the  judgmoit  of  tbe  circuit  court  the 
defendant  prosecuted  this  appeal.  The  first 
three  grounds  stated  In  the  assignment  of  er^ 
rors  relate  to  rulings  of  the  court  on  the  ad- 
missibility of  evidence  and  we  will  dispose 
of  them  first 

Tbe  plaintiff,  after  testifying  that  In  Jan- 
uary and  February,  1902,  be  was  engaged  In 
tbe  retail  shoe  business  In  Mobile,  and  that 
be  bought  a  bill  of  goods  which  w^e  shipped 
to  him  at  MoblH  ivodnced  a  pap»  reading 
as  follows: 

DoBlerine.  N.  T..  12/24— 190L 
B.  H.  BrittODj  Mobile,  Ala. 

Boosht  of  Daniel  Green  Felt  Sboe  Conyiany, 
manu&ctarers  of  all  kinds  of  warm  felt  foot- 
wear. 

2S6     70  Wos.  Bomeos^  1.00  70.00 
2  cases  B.  B.  12-24. 
Daplicate. 

And  the  witness  testified  that  the  railroad 
had  sent  him  a  freight  bill  reading: 

Slip  No.  1085. 
B.  H.  Britton,  Station  1/11—1902. 

To  LouisTiUe  h  NaahvUIe  BaUroad  Oc  Dr. 
Way-BlU, 
Oar  2808, 
1/7  A902.  B.  J.  OL 

Consignor,  8.  a  Shoes,  1.80,  1.98. 

Original  point  of  ship- 
ment, L.  ft.  N.  B.  B.  Co. 

Orlgioal  car  7  and  &     Paid  Jan.  11,  1902. 

AU  bills  payable  in 
bankable  tonds.  Geo.  Santa  Cms. 

^tness  was  asked  by  bis  counsel  whether 
he  had  paid  that  bill  for  tbe  shoes.  Tbe  de- 
fendant objected  to  the  question  as  calling 
for  IrrelOTantr  iwimniiMHai,  and  lii4i>iti|H't<>rir 
testimony.  Tb»  objection  was  OTerruled,  and 
the  witness  answered  that  he  had.  The  as- 
signment of  OTor  with  respect  of  this  matter 
and  tbe  argument  of  counsel  for  the  appel- 
lant, as  shown  by  brief  of  counsel,  do  not 
correspond,  ^e  asslgnm^t  of  error  refers 
to  the  bill  roidered  by  tbe  Daniel  Green  Felt 
Shoe  Company,  while  the  argnmmt  relates 
to  the  fre^t  bill  rendered  by  the  railroad 
company.  So  It  most  be  held  that  the  first 
asslgmuCTt  of  nror  has  not  been  Insisted  up- 
on by  counsel. 

The  plaintiff  further  testified  that  he  sent 
the  bill  from  tbe  Daniel  Greoi  Felt  Sboe 
Company,  mentioned  above,  to  tbe  railroad, 
1^  Steve  Johnson,  to  get  tbe  shoes.  Tbe  bill 
was  then  offered  In  evidence,  and  was  admit- 
ted against  tbe  objections  of  the  defendant 
that  it  was  Irrelevant,  immaterial,  and  in- 
competent, and  because  it  was  not  shown 
by  whom  It  was  made  out  It  Is  argued,  in 
Biqtport  of  the  assignment  of  error  2,  which 


preseits  this  ruling  of  Hw  court  for  review, 
that  there  was  no  evidoice  showing  what 
"Wos.  Bomeos"  were,  in  any  manner  con- 
necting them  with  the  *Yelt  slippers"  sued 
for.  If  It  be  conceded  that  at  tbe  time  tbe 
bill  was  offered  in  evidence  there  was  no  evi- 
dence of  the  kind  spedfled,  yet  in  the  prog- 
ress of  the  trial  there  was  evld^ce  given 
which  we  think  was  at  least  sufficient  to 
support  an  info^ce  that  "Bomeos"  meant 
«  were  the  same  as  slippers,  and  also 
tending  to  connect  them  with  the  goods 
sued  for.  So,  with  req>ect  of-  the  argu- 
ment it  may  be  said,  if  tbe  court  was 
in  error  In  the  first  instance,  the  errar  was 
cured  by  tbe  evidence  subsequently  offered. 
As  to  tbe  objection  that  It  was  not  shown  by 
whom  tbe  bill  was  made  out,  the  evldmce 
tended  *to  show  tbe  bill  was  received  by  tbe 
plaintiff  from  the  Daniel  Green  Felt  Shoe 
Company.  It  also  showed  that  the  plaintiff 
had  paid  the  bllL  If  it  came  from  the  shoe 
company,  following  a  purchase  of  a  bill  of 
goods  by  plaintiff  from  it,  and  he  paid  the 
bill,  It  would  seem  to  be  a  matter  of  no  im- 
portance as  to  tbe  parttcnlar  lodlvldoal 
that  made  out  the  bill,  and  tbe  objectloo  was 
untenable. 

We  think  there  can  be  no  question,  from 
an  Inspection  of  the  mtire  evidence  as  it  is 
set  out  in  tbe  bill  of  exceptions,  that  there 
was  evidence  tending  to  connect  the  case  of 
slippers  In  controversy  with  the  case  of  shoes 
referred  to  in  tbe  lettra-  written  by  defend- 
ant's agent,  Santa  Cruz,  to  the  plaintiff,  of 
date  October  11,  1902.  This  beli^g  true,  tbe 
substance  of  tbe  plaintiff's  letter,  of  data 
October  IS,  1802,  in  reply  to  that  letta>,  was 
material  and  relevant  to  the  issues  In  the 
case.  The  other  objection  to  tbe  Introduction 
of  the  letter,  "because  witness*  own  state- 
ment of  tbe  facts  contained  In  the  lettw 
are  not  competent  evidence  at^lnst  tbe  de- 
fendant," does  not  particularize  any  fact 
Therefore,  If  any  fact  stated  in  the  letter 
was  legitimate  evidence,  It  Is  plain  that  this 
objection  was  not  well  made.  Tbere  Is  a 
fact  or  facts  stated  in  the  letter  that  are  en- 
tirely competent;  hence,  on  this  score,  tbe 
ruling  of  the  court  on  the  objection  to  the 
letter  as  evidence  was  not  nroneons. 

The  plaintiff's  insistence  in  the  court  be- 
low was  that  the  defendant  came  Into  posses- 
sion of  the  goods  In  controversy  early  In 
1902  as  a  conmion  carrier.  We  think  tba« 
was  evidence  whldi  tended  to  support  this 
Insistence.  It  was  not  shown  that  tbe  defend- 
ant obtained  the  possession  tortlously.  On 
the  contrary,  it  may  be  said  that  its  posses- 
sion was  l^lly  obtained.  Then,  miless  the 
evidence  showed  that  there  was  W  tortious 
dealing  with  tbe  property  by  the  detendant 
otherwise,  to  show  that  the  defendant  was 
guilty  of  tbe  tort  of  conversion  thae  must 
have  been  shown  a  demand  for  and  a  refusal 
to  deliver  the  possession  of  the  goods.  "Tbe 
gist  of  the  action  of  trover  iB  the  conversion. 
Tbe  right  of  property  may  reside  In  tbe  plaln^ 
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tiff,  fflitltlliiv  lilm  to  pnrave  other  remedies ; 
but  trover  cannot  be  pnrsned  without  erl- 
denco  of  a  conrerslon  of  the  goods."  Dent 
T.  GhUes,  5  Stew.  &  F.  383,  28  Am.  Dec.  360; 
Davli  T.  Hurt,  U4  Ala.  146.  21  South.  468; 
Moore  t.  Monroe  R.  Co.,  128  Ala.  621,  29 
Soatb.  447;  Boiling  t.  Klrby,  00  Ala.  216, 
7  Sooth.  914.  24  Am.  St  Bep.  789.  and  cases 
there  dted ;  Glaze  t.  McMllllon,  7  Port  279 ; 
G<HUiw  T.  Allen,  33  Ala.  616;  A.  &  T.  R.  B. 
Co.  T.  Kldd.  35  Ala.  209. 

The  evidence  of  demand  and  refoeal  to 
deliver  was  given  by  the  witness  Steve  John- 
son, who  testified  that  be  was  a  teamster  and 
had  been  hauling  goods  for  the  plaintiff  for 
a  number  of  years,  and  that  in  the  early 
part  of  1902  be  went  to  the  defendant's 
depot  to  get  a  case  of  shoes  tot  plaintiff, 
and  saw  another  case,  marked  B.  H.  Brltton, 
Mobile  Ala.,  and  asked  for  that  also,  but 
tbat  the  agent  said  that  he  did  not  have  any 
record  of  that  case;  that  he  asked  him  to 
look  back  at  the  waybill,  but  he  would  not, 
and  he  would  not  deliver  them  unless  the 
the  witness  would  produce  the  bill  of  lad- 
ing tot  them ;  tbat  Brltton  gave  blm  the  In- 
voice and  he  carried  It  down  there  (to  the 
depot),  and  tb^  paid  no  attration  to  it  He 
asked  tor  It  a  number  of  times  (the  case  of 
shoes),  and  on  one  or  two  occasions  the 
agent  told  him  he  would  not  deliver  them 
unless  be  produced  the  bill  of  lading,  bat  that 
after  that  the  agent  did  not  tell  him  why 
he  did  not  deliver  them;  that  he  was  after 
them  80  hot  they  had  very  little  to  say  to 
him.  It  was  shown  tbat  the  Invoice  referred 
to  by  Johnson  was  the  bill  from  the  Daniel 
Green  Felt  Shoe  Company  heretofore  refer- 
red to,  and  It  is  evident  that  this  Is  not  a 
bin  of  lading.  While  it  has  been  held  that 
an  invoice,  standing  alone.  Is  never  regarded 
as  evidence  of  title  (Dows  Bank  of  Mil- 
waukee, 91  V.  S.  618,  23  U  Ed.  214),  we  are 
of  the  opinion  that  the  bill  referred  to.  in 
connection  with  evidence  that  It  was  paid, 
showed  title  in  the  plalntifl  to  the  goods 
covered  by  the  bill  and  his  right  to  the  Im- 
mediate possession  of  them,  in  the  absence 
of  anything  to  the  contrary.  But  title  and 
right  of  possession  do  not  make  out  a  case 
In  trover.  The  conversion  most  be  shown 
upon  the  theory  of  demand  and  refiual. 

There  was  evidence  which  tended  to  show 
that  the  property  was  In  the  defendant's 
possession  at  the  time  the  demand  was  made 
and  that  the  refusal  to  deliver  was  a  quali- 
fied one — a  requirement  of  the  production 
of  the  authority  of  the  plaintiff  to  make  the 
demand.  "An  absolute  refusal  creates  an 
Inference  In  law  that  there  has  been  a  con- 
version ;Jbut  If  there  is  a  reasonable  quali- 
fication, founded  in  truth,  of  the  refusal,  the 
presumption  of  conversion  does  not  follow, 
but  the  Jury  must  judge  of  the  reasonable- 
ness and  truth  of  such  qualiflcatlon."  Dent 
T.  Chiles,  6  Stew.  &  P.  883.  36  Am.  Dec.  S60 ; 
Conner  v.  Allen,  83  Ala.  615.  In  this  view 
of  the  case  the  oral  instruction  excepted  to 


would  have  been  free  from  reversible  enot, 
if  the  court  had  hypothesized  In  them  the 
finding  by  the  Jury  from  the  evidence  that 
the  property  in  controversy  bad  been  received 
by  the  defendant  or  that  it  was  in  defend- 
ant's possession  at  the  time  of  the  demand 
and  refusal.  That  the  defendant  had  re- 
ceived the  goods,  or  was  in  possession  of 
them  at  the  time  of  the  demand  and  re- 
fusal, was  a  material  fact  and  one  which 
we  cannot  say  was  free  from  disputation  on 
the  trial.  Its  establishment  depended  upon 
oral  testimony,  the  credibility  of  which  was 
an  inquiry  of  fact  which  should  have  been 
submitted  to  the  jury,  to  have  rendered  the 
oral  Instructions  nnassallable  by  the  defend- 
ant T.  a  I.  &  R.  Co.  V.  Hamilton.  100  Ala. 
252.  14  South.  167.  46  Am.  St  Bep.  48;  Ful- 
ler v.  Gray,  116  Ala.  238,  22  South.  576;  R. 
ft  D.  R.  Ga  T.  Greenwood,  99  Ala.  601,  14 
South.  495 ;  Carter  v.  Chambers.  79  Ala.  228. 

Under  the  evidence  there  was  no  en*a  in 
the  refusal  of  the  special  Instructions  re> 
quested  by  the  defendant  For  the  error 
pointed  out  in  the  oral  Instructions,  the 
Judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  TTSON.  and  A2n>BSS0N» 
JI^  eoneur. 

HOMB  INS.  GO.  OF  NEW  YORE  r. 

MORROW. 
(Buprems  Ooort  of  Alabama.  Nov.  28,  1906.) 
InaDB&noi  —  Fxu  Pouot— Fbotuuoh  tob 

ADDITIOICAIi  InsnBAHOX— GONSTBUCnOH. 
The  pbraae,  "$1,600  total  concurrent  In- 
Borance  penflltted,  Including  this  policy,"  in- 
dorsed on  a  fire  politT,  limits  the  total  amouit 
of  Insoranoe  to  fl|O00^  and  does  not  allow 
$1,500  additional  Insurance. 

Appeal  from  Circuit  Oourt,  Marengo  Ooon- 
ty;  A.  H.  Alston.  Judga 

"To  be  oflBcIally  reported.* 

Action  by  Robert  B.  Morrow  against  the 
Home  Insurance  Company  of  New  Tork. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

McDaniel  ft  Powdl,  tat  appellant  Elmore 
ft  Harrison,  for  appellee. 

DOWDBLIi,  J.  The  complaint  as  origi- 
nally filed  contained  16  counts,  but  was  subse- 
quently amended  by  striking  out  all  the 
counts  except  the  first  4.  These  four  counts 
declared  on  a  policy  of  fire  Insurance  and 
were  substantially  in  Code  form.  The  eighth, 
ninth,  tenth,  eleventh,  and  fourteenth  pleas, 
In  answer  to  the  complaint  set  up  the  de- 
fense of  a  breach  of  the  conditions  of  the 
contract  sued  on,  In  tbat  the  plaintiff,  at 
the  time  of  obtaining  the  Insurance  and  pro- 
curing the  policy,  had  other  and  additional 
Insurance  upon  the  properly  Insured.  To 
these  pleas  the  plaintiff  filed  special  replica- 
tion, setting  up  a  permit  by  the  defendant 
for  $1,500  total  concurrent  insurance  indud- 
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tns  nld  policy,  which  said  permit,  it  1b 
BTerred,  was  Indorsed  on  or  added  to  said 
policy  before  the  same  was  issued.  The 
permit,  averred  in  the  r^Iicatlon  to  have 
been  Indorsed  on  or  added  to  said  policy, 
was  In  words  and  fignres  as  follows :  "$1,600 
total  concurrent  Inauraoce  permitted,  Includ- 
ing this  policy."  The  defendant  demurred 
to  the  replication  on  the  Beveral  grounds 
specified  in  the  demurrer. 

The  court  overruled  the  demurrer,  and  In 
80  doing  committed  error.  To  our  minds  It 
needs  no  argument  to  demonstrate  that  the 
language  employed  in  the  permit  for  con- 
current Insurance  was  a  limitation  upon  the 
total  amount  of  Insurance  to  be  put  upon 
the  property  insured.  By  no  rule  of  con- 
struction can  It  be  said,  from  the  language 
employed,  namely,  "$1,600  total  concurrent 
Insurance  pramitted,  including  this  policy," 
that  it  was  Intended  that  $1,600  additional 
insurance  should  be  allowed.  Such  a  con- 
struction would  do  violence  to  the  plain 
meaning  of  the  terms  of  the  permit  The 
decision  In  the  case  of  L'Engle  v.  Scottish 
Union  &  National  Insurance  Company  (Fla.) 
87  South.  462,  67  L.  B.  A.  581,  cited  and 
relied  upon  by  counsel  for  appellee  as  being 
"on  all  fours"  with  the  present  case,  was 
by  a  divided  court.  Without  approving  or 
disapproving  what  was  there  said.  It  la 
sufficient  to  say  that  the  facts  differentiate 
the  present  case  from  that  one.  The  terms 
of  the  permit  Indorsed  on  the  policies  as 
to  concurrent  Insurance  were  very  ditterent. 

There  are  other  questions  presented  by  the 
record ;  but  we  need  not  consider  them,  since 
the  one  which  we  have  passed  upon  above 
Is  conclnslve  of  the  case.  It  was  not  denied, 
but  was  admitted  by  the  plaintiff,  on  the 
trial  below,  that  at  the  time  he  obtained 
the  policy  sued  upon  he  had  other  Inniranoe 
on  the  ivoperty  In  question  to  tiie  amount 
of  $1,500  In  the  ^Qtna  Inanrance  Company 
of  Hartford. 

For  the  error  pointed  out,  the  judgment 
of  the  court  will  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DENSON. 
JJ.,  concur. 


ROBBINS  et  al.  v.  BROWN  et  al. 
(Supreme  Court  (tf  Alabama.  Nov.  14,  1005.) 

Appui,  —  Apfeaublx  Obdsbs  —  Dkobu  of 

Refebbkce. 
A  decree  of  referenos  In  a  chancery  case, 
which  does  not  ^termine  the  equities  of  the 
bill,  is  not  appealable. 

[Bd.  Note. — For  cases  in  point,  see  vol.  2, 
Cenc.  Dig.  Appeal  and  Error,  1S  042,  735.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

"Not  officially  reported." 

Suit  by  Lewis  Brown,  Jr.,  by  bis  next 
friend,  and  another,  against  Joseph  S.  Rob- 


bins  and  oth^s.  E^m  a  decree  oC  refttence^ 
defendants  appeal.  Dismissed. 

Ervin  A  McAIeer,  for  appellants.  D.  B. 
Cobbs  and  R.  H.  Clarke,  for  appellees. 

DOWDELL,  3.  The  decree  from  which  the 
appeal  Is  taken  Is  not  a  final  decree,  nor  la  It 
such  an  interlocutory  decree  as  will  anthor- 
l2e  an  appeal.  The  decree  Is  simply  a  decree 
of  reference,  and  nothing  more.  It  in  no 
sense  determines  the  equities  of  the  bill.  It 
Is  true  the  chancellor  expressed  his  opinion 
that  the  complainants  were  entitled  to  re- 
lief "upon  compliance  with  the  statote,"  but 
he  did  not  ao  order  or  decree.  It  follows 
that,  the  decree  not  b^ng  one  which  an 
appeal  can  be  prosecuted,  the  appeal  must  be 
dismissed. 

Dismissed. 

HARALSON,  A2n>]DR80N,  and  DBNSON. 

JJ.  concur. 


LEATHSRB17RT  T.  8POTSWOOD,  TURN- 

BR  ft  oa 

(Supreme  Conrt  of  Alabama.  Nov.  22,  1906.) 

1.  Bills  Aum  Noma — Obioebs  —  Taiuhcb  n- 

TWEBN  AUAIATIOKB  AND  PbOOT. 
A  complaint  declaring  on  a  written  wder 
tn  which  defeodautB  were  iastmcted  to  pay 
over  to  plaintiff,  or  order,  all  sums  of  moDev 
for  lumber,  is  fatally  variant  from  an  order  of- 
fered in  evidence  directing  defendants  to  pay 
to  the  order  of  plaintiff  an  amount  due  him  on 
lumber  shipped,  and  do  recovery  can  be  had. 

2,  Appeal — Habuless  Eaaoa. 

Where  defendants  were  entitled  to  an  af- 
firmative charge,  any  errors  committed  by  the 
trial  court  Involved  no  injury  to  the  plaintiff. 

Appeal  from  Ctrcnlt  Conr^  MoUle  Gonnty; 
Wm.  S.  Andorson,  Judge. 

"Not  officially  reported." 

Action  by  George  S.  Leathn-bury,  Jr., 
against  Spotswood,  Turner  ft  Co.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

B.  B.  Boon^  tor  appellant.  Lilians,  Qauaw 
ft  Pillana,  for  ajKwUees. 

DENSON,  J.  The  complaint  contained  a 
single  count,  which,  as  last  amended,  reads 
as  follows;  "The  plaintiff  claims  of  the  de- 
fendants the  sum  of  f&12.3S  due  the  -plaintiff 
upon  a  certain  written  order  a^ed  'John  O. 
Oresham  Diamond  lAxr.  Co.,'  on  the  twenty- 
fourth  day  of  August  1903,  in  which  said 
tcritten  order  »aid  defendantt  were  insult- 
ed to  pav  over  to  the  platintiff,  Oeorge  8. 
Leatherbury,  Jr.,  or  order,  aU  tvtnt  of  money 
due  said  Oresham  &v  the  defendants  for 
lumber.  And  the  plaintiff  avers  that  said 
written  order  was  accepted  In  writing  by 
said  defendants,  and  that  they  indorsed  In 
writing  thereon:  'O.  K.  Spotswood,  Turner 
ft  Co.'  And  plaintiff  avers  that  at  the  time 
the  said  defendants  accepted  said  written  or- 
der they  were  due  the  said  John  O.  Oresham 
Diamond  Lumber  Company  the  sum  of  $942.- 
35  for  lumber,  and  that  said  sum  after  said 
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accqitaim  of  said  orC/et  defendants  be- 
came payable  by  ttae  defendants  to  the  plaln- 
tlfr.  And  plaintiff  further  avers  that  he  Is 
the  real  party  interested  In  the  payment  of 
Bald  money  upon  said  order,  and  that  the  said 
order  is  the  property  of  the  plaintiff,  and 
the  said  sum  of  money  became  due  on  said 
order  to  ttae  plaintiff,  and  after  the  same  be- 
came due  payment  was  demanded  by  the 
plaintiff  of  the  defendants,  and  payment  re- 
fnsed  by  the  defendants,  in  violation  of  their 
written  affreement  to  pay  said  sum  to  the 
plaintiff,  or  some  other  person  on  the  written 
order  of  the  plaintiff.  Plaintiff  avers  that 
all  of  the  aforesaid  transactions  occurred 
prior  to  the  bringing  of  this  action  In  this 
court  Wherefore  be  sues  ftnd  demands 
Judgment  for  f042.35,  with  Interest  on  said 
Bum  from  September  7,  1903."  The  Italld- 
zatlon  In  the  complaint  is  ours. 

It  is  manifest  that  the  Italicized  portion 
of  the  complaint  is  matter  of  essential  de- 
scription of  the  order  upon  which  the  com- 
plaint is  predicated.  Indeed,  as  alleged.  It 
It  made  a  material  part  of  the  order.  Being 
matter  which  Is  of  the  essence  of  the  order, 
strict  proof  of  it  should  have  been  made. 
Greenleaf  on  Evidence  (15th  Ed.)  H  56,  63. 
66.  Ttae  order  offered  In  evidence  la  In  this 
language: 

"MobUe,  Ala.  Augost  24th,  1903. 
"Spotswood,  Turner  &  Co.:   Pay  to  the 
order  of  George  S.  Leatherbnry,  3r^  amount 
due  him  on  lumber  shipped.  John  O.  Gresh- 
un.   Diamond  Lbr.  Co. 

"O.  K.  Spotswood,  Turner  A  Co.** 
It  seems  to  us  dear  that  the  order  pro- 
duced is  materially  and  fatally  variant  from 
the  description  alleged  in  the  complaint, 
and,  further,  that  it  Is  not  In  legal  effect 
the  order  declared  on.  It  Is  also  settled 
law  that,  when  there  is  a  fatal  variance  be- 
tween the  pleadings  and  proof,  no  recovery 
can  be  had.  Phillips  v.  A.  G.  Co.,  110  Ale. 
621,  18  South.  104;  Gilmer  v.  Wallace,  75 
Ala.  222;  Peck  v.  Ashurst,  108  Ala.  438, 
10  South.  781;  4  Mayfleld's  Dig.  p.  1062,  S 
121. 

The  bin  of  exceptions  sets  out  all  the  evi- 
dence. The  affirmative  charge,  with  hy- 
pothesis, requested  by  defendants,  should 
have  been  given.  It  was  refused;  never- 
theless the  verdict  and  Judgment  was  in  the 
defendants*  favor.  As  the  defendants  were 
entitled  to  the  affirmative  charge  In  their 
favor  on  account  of  the  matter  and  principles 
above  adverted  to,  It  Is  wholly  immaterial 
whether  the  record  exhibits  any  errors  com- 
mitted by  the  trial  court  or  not,  since,  if 
any  were  committed,  they  Involved  no  to- 
Jury  to  the  plaintiff.  Seymour  v.  Parquhar, 
93  Ala.  292,  8  South.  466;  Waldman  v.  N. 
B.  &  M.  I.  Co.,  01  Ala.  171,  8  South.  666, 
24  Am.  St  Bep.  883;  Adler  T.  Prestwood, 
122  Ala.  867,  24  South.  999. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HARALSON,  DOWDBLL,  and  ANDSBr 
BON.  JJ.,  ecfficnr. 


STATB  T.  M0RBI8. 

(Supreme  Court  of  Alabama.   May  11,  1906.) 

GsoiiNAX.  Law— Appeax  bt  State. 

Cr.  Cod')  1806.  i  4315,  authorizing  the  state 
to  appeal  in  a  criminal  ease  where  toe  act  un- 
der which  the  indictment  or  information  is 
preferred  is  held  to  be  unconstitational,  does 
not  warrant  an  appeal  by  the  state  from  a  judg- 
toeat  in  a  criminal  case  which  holds  the  act 
creating  the  court  In  which  tlie  prosecution  was 
Instituted  to  be  ancoiistitutlonBl  and  void. 

Appeal  from  City  Ck>urt  of  Bessemer ;  B.  0. 
Jones,  Judge. 

♦•Not  officially  reported." 

Reuben  H.  Morris  was  prosecuted  for 
shooting  on  a  public  road,  and*  a  judgment 
being  rendered  ta  his  favor,  the  state  appeals. 
Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 
Frank  S.  White  &  Sons,  for  appellee. 

TTSON,  J.  The  defendant  was  prosecuted 
upon  affidavit  charging  blm  with  the  offense 

of  shooting  along  or  across  a  public  road 
(section  5854.  Cr.  Code  1896).  made  before 
one  Jackson  as  Judge  of  the  inferior  comt 
of  Bessemer.  On  a  hearing  upon  this  affi- 
davit before  Jackson  he  was  committed,  and 
appealed  to  the  dty  court  of  Bessemer.  In 
the  city  court  the  solicitor  filed  a  complaint 
charging  him  with  the  offense  described  in 
the  affidavit  To  the  affidavit  and  warrant 
the  defendant  filed  pleas  in  abatement,  set- 
ting up  that  ttae  act  of  the  Legislature  (Loc. 
Acts  1908,  p.  4^,  creating  the  inferior  court 
of  Bessemer,  is  unconstitutional  and  void. 
To  these  pleas  the  state  Interposed  a  demur- 
rer, and  also  made  a  motion  to  strike  them. 
The  demurrer  and  motion  were  overruled  by 
the  court  On  Issue  Joined  on  the  pleas,  a 
Judgment  was  rendered  In  favor  of  defendant 
from  which  Judgment  ttae  state  prosecutes 
this  appeal. 

The  only  right  of  appeal  granted  to  the 
state  in  criminal  cases,  except  In  habeas  cor- 
pus cases,  is  by  virtue  of  section  4815  of  the 
Criminal  Code.  That  section  reads  as  fol- 
lows: "In  all  criminal  cases  where  the  act 
of  the  Legislature  under  which  the  Indict- 
ment or  information  is  preferred  Is  held  to 
be  onconstltntional,  the  solicitor  may  take 
an  appeal  in  behalf  of  the  State  to  the  Su- 
preme Court"  etc  It  Is  clear  that  the  ques- 
tion presented  to  the  trial  court  did  not  in- 
volve the  constitutionality  of  the  statute  un- 
der which  the  affidavit  was  preferred,  conced- 
ing It  to  be  an  Information  within  the  mean- 
ing of  the  statute. 

Affirmed. 

McCLELLAN,  a  J.*  and  DOWDELL  and 
DENSON,  JJ.,  concur. 


TROT  7.  BLTTON  LAND  CO.  et  al. 

(Supreme  (>>urt  of  Alabama.   Nov.  23,  190S.) 

Apfeax<— Revibw— Recobd— Deuxibbebs. 

Assignments  of  error,  complaining  of  a 
decree  overraling  the  several  grounds  of  ithe 
demurrer  to  the  petiUo^^^<^  ^o,^^g;^|^ 
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the  record  not  showbif  any  deena  on  the  de- 
murrer, but  showing  that,  labseqaent  to  the 
filing  of  the  demnrrer,  an  answer  was  flledj 
and  the  cause  was  BQbmitted  for  fiiuU  decree  bj 
defendant  solely  on  her  answer. 

Ai^al  from  Chancery  Court,  Jefferson 
Ooonty ;  Jobn  a  Carmlcbeal,  ObannUor. 

"Not  ofllcially  reported." 

Suit  by  the  Elyton  Land  Company  and 
others  against  Florence  L.  Troy,  executrix. 
Decree  for  complalnanta,  and  defendant  ap- 
peals. Affirmed. 

Daniel  W.  Troy,  for  anwllant  London  ft 
London,  for  ai^ellees. 

DOWDBm  X  Tbib  asefsnmenta  of  wnx 
nnmbored  from  1  to  16,  budnslv^  complain  of 
tbe  decree  of  tba  duincellOT  orermUng  the 
■erenU  sroonds  ot  appellant  demorrar  to 
ttw  complainants  petition.  Tbe  chief  In- 
slstNice  In  argument  by  comuel  for  app^nt 
Is  baaed  on  theee  assignments.  The  record 
does  not  show  any  decree  by  tiw  ehanc^or 
on  tbe  demnrrer,  and  It  does  ehoir  that  sab- 
sequent  to  the  filing  of  the  demurrer  an  an- 
swer was  filed  by  the  appellant — ^reepoodent 
to  the  petltionr-and  the  cause  was  submitted 
tor  final  decree  by  the  appellant  solely  uimn 
her  amwer.  In  this  state  of  the  record,  no 
decree  on  the  demurrer  being  shown,  the  first 
16  asBlgnmentB  of  error  are  witlioat  merit 

When  the  cause  was  submitted  tor  final 
decree^  tbe  order  of  submission  shows  that  it 
was  submitted  on  the  part  of  tbe  complain- 
ants on  pleading  and  testimony  of  ^tnesses 
as  noted,  and  on  the  part  of  the  respondent 
Florence  L.  Tn^,  alone  upon  her  answer  to 
the  petition.  It  is  insisted  in  argument  that 
the  complairuuits'  case  was  not  made  out 
We  cannot  assent  to  tills.  On  tbe  contrary, 
we  tblnfc  every  essuitlal  aTerment  of  the 
petition  was  supported  by  the  evidence,  and 
the  diancellw  had  ample  proof  upon  which 
to  reat  the  decree  that  he  rendered,  and  it 
will  be  here  afflrmed- 

Affirmed. 

HARALSON.  SIMPSON,  and  DBNBON,  33., 
concur. 


BmMINGHAU  RT.  &  BLBOTRIC  00.  T. 
MASON. 

(Supreme  Court  of  Alabama.  Nor.  29;  1906.) 

1.  WnmssKB  —  Caoss-BxAinNATioN— Scops 

OF  IlTQUmT. 

The  scope  of  inquiry  on  cross-exambation 
Is  limited  only  by  the  sound  discretion  of  the 
court,  with  a  view  to  test  the  memory,  skill, 
accuracy,  and  Jud^^ent  of  the  witness  and 
Uie  eoDsistency  of  his  answers  with  each  other 
and  with  his  present  testimony. 

[Ed.  Note.~For  cases  in  point,  see  toL  60, 
Cent  Dig.  WitnessM.  H  981-848.] 

2.  SaMB  —  luPCAOHicEnT  —  Pbedioaik  n» 

FWKXr  OV  InOONSIBTIlfT  Statsicent. 

A  question  propounded  to  a  witness  with 
reference  to  what  he  said  to  a  ttlrA  person  was 
proper,  where  it  laid  the  iMredieate  for  proof  of  a 


statnnent  whldu  If  mads  Os  witness,  was 
contradictory  to  his  evidnea. 

[Ed.  Nets.— For  esses  In  point  see  toI.  fiO, 
Cant  Dig.  Witnesses,  H  1228-1242.] 

5.  APFUL  —  Hasuless  Esbob  —  Ruzjuo  OS 
QuxsTioif  TO  WmnsB. 

Any  error  in  allowing  a  question  to  be  pro- 
pounded to  a  witness  as  to  contradictory  state- 
ments mada  to  a  third  person  woald  be  cured 
by  the  evidence  of  sucn  third  pers(m,  when 
called  to  prove  the  contradictory  statement  that 
no  such  statement  was  made; 
4.  Cabbiebs — Assault  aiid  Battsbt  n  Ccnr- 
vxjmm — ^InsiBuoTioHs. 

In  an  action  against  a  carrier  tat  damages 
for  assault  and  battery  committed  by  its  con- 
ductor upon  a  passenger,  the  court  charged  tliat 
"even  though  it  be  the  duty  of  the  conductor  to 
keep  [plaintiff]  out  of  that  part  of  the  car  for 
white  peopK  yet  It  was  the  duty  of  the  conduct- 
or not  to  use  any  more  force  than  was  neces- 
sary for  that  purpose,  and,  if  no  force  was 
necessary,  then  It  was  the  duty  ot  the  ccmductor 
not  to  use  siiy  fore*  to  injure  plaintiff"  Beld, 
that  the  giving  of  such  charge  was  not  reversi- 
ble error,  even  if  it  be  cwceded  that  it  is 
argumentative  and  abstract 

6.  Tbiai. — ^InsTBT;onoKB — Uinnn  PBOKZinircB 

TO  PaBTICULAB  BnDEROt. 

A  requested  instruction,  giving  undue  prom- 
inence to  the  evidence  of  a  witness  named.  Is 

I^perly  refused. 

[Ed.  Note.— For  cases  In  point  set  toL  46, 
Cent.  Dig.  Trial,  1  67&] 

6.  New  Tbial— Papebs  Impbofeblt  Sirt  to 

jubt  booic. 
That  tbe  bill  of  exceptions  which  was  re- 
served on  a  former  trial  of  the  case  was  in- 
advertently  handed  to  the  jury  on  their  retire- 
ment was  not  ground  for  new  trial,  where  the 
proof  offered  oy  defendant  to  support  this 
ground  of  the  motion  did  not  sliow  who  banded 
tbe  papers  to  the  jury,  and  there  was  no  claim 
tbst  the  possession  by  the  jury  of  such  bill 
was  tlie  result  of  miscondact  on  the  part  of 
any  one,  and  it  was  further  shown  that  the  bill 
was  not  read  by  the  jury. 

7.  Sake  —  Pbooebdinob  to  Pxocdbk— Avn- 

DAVITS  or  JUBOBS. 

Where  a  motion  for  a  new  trial  is  asked 
on  tbe  ground  that  the  bill  of  exceptions  which 
was  reserved  on  a  former  trial  of  the  case  was 
improperly  sent  to  the  Jury  room,  affidavits  of 
the  jurors  are  admissible  to  show  titiat  the  bill 
was  not  read  In  the  jury  room. 

8.  Saice— OBonnos— GonDUOT  or  Counsel. 

The  persistence  of  counsel  for  plaintiff  In 
their  effort  to  prove  the  general  reputation  ot 
plaintiff  is  not  ground  for  a  new  trial,  where 
no  witness  gave  evidence  of  snch  reputation. 

9.  Appeal  —  Questions  of  Fact— IMbouioh 
OH  Motion  pob  New  Truin 

The  Supreme  Court  will  allow  all  reason- 
able presnnu>tlons  of  the  correctness  of  the 
Judgment  denying  a  motion  for  a  new  trial, 
and  win  not  rerowe  on  the  ground  that  the 
prmonderanee  of  the  evidence  is  against  the 
Terdlct  although  the  verdict  for  plaintiff  is 
supported  only  by  liis  own  evidence  and  that  of 
one  other  witness,  while  the  defense  is  supported 
by  the  evidence  of  four  witnesses. 

Appeal  from  Circuit  Court,  Jaffvam 
County;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  James  Mason  against  flie  Bir- 
mingham Railway  &  Electric  Omnpany  for 
damages  for  assault  and  battery  committed 
by  defendant's  conductor.  From  a  judg- 
ment for  plaintiff,  dtfendant  ajfOouSa,  At 
firmed. 


Digitized  by  Google 


AIM 


BIBMINOHAU  BY.  ft  ELBCTBIC  CO.  t.  MASON. 


691 


Charge  request^  by  the  plalntlfl,  and 
SlTen  b7  tbe  conr^  and  assigned  as  error, 
-was  as  follow:  "(1)  Bren  though  it  be 
the  dntr  of  the  condactor  to  keep  Jamef 
Mason  ont  of  that  part  of  tbe  car  for  white 
pet^le^  yet  it  was  tbe  duty  of  the  conductor 
not  to  use  any  more  force  than  was  neces- 
sary for  tbAt  purpose,  and,  if  no  force  was 
necessary,  then  it  was  tbe  duty  of  tbe  coor 
doctor  not  to  use  any  force  to  injure  plain- 
tCE.**  The  cliargea  requested  by  the  defood- 
ant  and  refneed  by  the  court  wem  the 
ceneral  afilrmatlTe  charge  as  to  both  counts, 
asked  separately,  and  charges  singling  out 
testimony  of  different  witnesses.  There  was 
motion  for  new  trial,  and  the  refusal  of  the 
court  to  grant  It  to  defendant  Is  also  assign- 
ed as  error. 

Walker,  Tillman,  Oampbell  &  Morrow,  for 
appellant  Bowman,  Harsh  ft  Beddow,  for 
appellee. 

DBN80N,  J.  On  tbe  former  appeal  in 
this  case  it  was  held  that  both  counto  of 
the  complaint  were  subject  to  the  demurrer 
Interposed  to  them.  Birmingham  By.  ft  Elec. 
Co.  T.  Mason,  1S7  Ala.  842,  84  South.  207. 
On  remandment  of  tbe  cause  plalnHfl 
amended  the  first  count  of  tbe  complalni 
to  meet  the  demurrer  and  further  amenited 
the  comi^laint  by  striking  ont  the  second 
connt.'  The  defendant  reflled  the  demurrer 
to  the  complaint  and  the  court  oTerruled 
it  The  first  asi^gnment  of  error  cliallengei 
the  correctness  of  the  courlfs  mling  on  the 
demurrer,  but  the  anignment  is  waived  in 
the  brief  of  counsel. 

The  plaintiff  seeks  to  recover  damages 
alleged  to  have  occurred  to  bim  as  the  re- 
sult of  an  assault  and  battery  alleged  to 
hare  been  committed  on  bIm  defendants* 
conductor,  acting  wllhln  the  line  and  scope 
of  his  authorl^,  and  while  plaintiff  was 
being  carried  as  a  inssenger  on  one  of  de- 
fendants cars,  ^e  eridrace  for  the  plain- 
tiff tended  to  prove  the  allegations  of  the 
complaint. 

W.  8.  Flnley,  as  a  witness  for  the  de- 
fendant, testified  that  he  wu  the  conductor 
in  charge  of  the  car  on  which  the  plaintiff 
was  a  passenger  at  tiie  time  he  claimed  he 
was  assaulted.  His  testimony  tended  to 
show  that  no  assault  was  made  on  the  plaln- 
tlfl,  and  that  he  did  not  grab  the  plaintiff 
in  tbe  throat  and  choke  him  and  shove  him 
batft  from  the  car,  as  was  testified  to  by  the 
plaintiff.  On  cross-examination  he  testified 
that  J.  D.  Pbilllps  was  on  bis  train  that 
evening  learning  tbe  route.  "In  cross-exam- 
ination, an  advove  party  la  usually  allowed 
great  latitode  of  inquiry,  limited  only  by 
file  sound  discretion  of  tbe  court,  with  a 
view  to  test  the  memory,  the  purity  of  prin- 
ciple^ the  skill,  accuracy,  and  Judgment  of 
the  witness,  and  the  consistency  of  his  an- 
swers with  each  other  and  with  bis  present 
testimony,  to  enable  the  Jury  to  judge  of  the 
degree  of  ocmfldsnce  th^  may  safely  place 


in  his  testimony."  2  Wlgmore  on  Bvldence. 
H  M4.  945,  990.  Oonsldering  the  eross- 
examination  of  the  witness  Flnley  In  Its  en- 
tirety, we  think  it  falls  within  the  scope  of 
tlie  rule  as  above  stated,  and  that  the  court 
committed  no  error  in  overruling  the  ob- 
jections of  defendant  to  tiie  questions  pro- 
pounded by  tbe  plaintiff  to  the  witness  on 
croes-exunlnatifm.  Cambell's  Case,  28  Ala. 
44 ;  Stoudenmire  v.  Williamson,  29  Ala.  658; 
Thomason  t.  Dlll^  80-  Ala.  444;  Scale  v. 
Ohambliss,  86  Ala.  19;  Ingram's  Case,  67 
Ala.  67;  NobUn's  Case.  100  Ala.  18,  14  South. 
767;  TohUs  v.  Trelst;  108  Ala.  664, 16  South. 
914;  Bhodes  Furniture  Go.  v.  Weeden,  108 
Ala.  252.  19  Sooth.  818;  Son.  By.  Co.  ▼. 
Brantiey.  182  Ala.  655.  82  South.  800;  Hath- 
away V.  Crocker,  7  Meta  266;  Langley  t. 
Wadaworth,  99  N.  T.  68,  1  M.  S.  106;  2  Wlg^ 
more  on  Bvldence,  |  944. 

Nor  did  the  court  commit  error  In  over* 
rallng  defendant's  objection  to  the  question 
propounded  by  plaintiff  to  witness  Flnley 
with  reference  to  what  Fhoiiey  said  to  X  D. 
Pbilllps  between  Bast  HigWatids  and  Bir- 
mlngham.  The  question  properly  laid  a  predi- 
cate for  proof  of  a  statement  whldi,  if  made 
by  the  witness,  was  contradictory  to  tbe 
witness'  evidence.  N.  A.  B.  Go.  T.  Mansell, 
188  Ala.  662,  86  Sonth.  460.  But  If  there 
had  been  error  In  allowing  tbe  question,  the 
error  would  have  been  cured  Phillips' 
evidence.  Phillips,  when  called  by  plaintiff 
to  prove  tbe  contradlctoiy  statement,  testi- 
fied that  Flnl^  made  no  such  stetement  ss 
waa  Insisted  upon  by  the  plaintiff. 

The  written  charge  given  at  tlw  request 
of  the  plaintiff  asserts  a  anrect  proposition 
of  law.  B,  1^.  &  Blec  Go.  v.  Balrd,  180 
Ala.  884,  80  South.  466,  64  L;  B.  A.  7S^ 
88  Am.  St  Bep.  48.  Tbe  Inslstsnce  of  the 
defendant  with  respect  to  this  charge  is 
that  it  Is  argumentative  and  abstract 
Orantii^  that  tbe  Insistence  Is  correct,  it 
does  not  follow  that  tbe  giving  of  the  charge 
was  revenUble  errw.  Karr's  Case.  106  Ala. 
1,  17  South.  828;  A.  O.  B.  B.  Oo.  v.  Frasler, 
93  Ala.  46,  9  South.  808,  80  Am.  St  Bep. 
28;  Russell  v.  Irwin,  88  Ala.  44;  2  Hay- 
field's  Dig.  p.  66B,  |{  67,  78.  Gharges  4 
and  6  requested  by  the  defendant  gave  un- 
due prominence  to  the  evidence  of  the  wit- 
ness named  in  them,  and  for  this  reason 
tiiey  were  properly  refused.  Steed  v. 
Knowles,  87  Ala.  574,  12  South.  75;  Sou. 
By.  Go.  V.  Beavea.  129  Ala.  457.  29  South. 
694;  Sou.  BeU  Go.  v.  Mayo,  184  Ala.  641. 
88  Sonth.  16.  Brrors  assigned,  based  upon 
the  refusal  of  the  court  to  ^ve  other  cbar- 
ges  requested  by  the  defendant  are  not  to- 
sisted  on  in  brief  of  counsel. 

One  ground  ot  the  motion  for-a  new  trial 
was  that  the  bill  of  exertions  which  was  re- 
served on  a  former  trial  of  the  case  was  in- 
advertently handed  to  the  jury  cm  th^  re- 
tirement and  that  the  jury  had  the  bill  with 
them  In  their  deliberations.  Tbe  proof  offer- 
ed by  the  d^endant  to  support  this  ground 
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of  the  motion  don  not  draw  who  handed  the 
papers  to  the  Jury,  nor  was  there  any  in- 
«l8teuce  that  the  possession  by  the  Jury  of  the 
bill  of  exceptions  was  the  result  of  miscon- 
duct on  the  part  of  any  one.  The  ext^t  to 
which  the  evidence  of  the  defendant  went  was 
to  show  that  the  Jury  bad  the  bill  of  exceptions 
In  the  jury  room.  The  rale  as  laid  down 
in  the  Encyclopedia  of  Pleading  &  Practice 
(Tolome  12,  p.  003)  Is  that,  "where  papers 
which  should  not  properly  go  to  the  jury  are 
wot  to  the  Jury  room  through  Inadvertence  or 
accident,  and  not  through  the  connivance  of 
the  prevailing  party,  the  verdict  will  not 
ordinarily  be  set  aside  on  that  account.  If  it 
does  not  an>ear  that  the  unsuccessful  party 
was  prejudiced  thereby."  Certainly,  if  it  la 
made  to  appear  that  the  bill  of  exceptions 
was  not  read  by  the  jury,  no  injury  could 
have  resulted  from  the  Jury  having  it  with 
them.  12  Ency.  of  PL  &  Pr.  604,  and  note  1; 
Hlx  V.  Drury,  5  Pick.  296. 

It  was  made  to  appear  In  this  case  by  the 
affidavits  of  the  jurors  that  the  bill  was  not 
read.  But  the  defendant  objected  to  the 
affldavlts  of  the  jurors  being  used  as  evl- 
deoce,  and  reserved  an  exception  to  the  rul< 
ing  of  the  court  allowing  them  In  evidence. 
It  is  settled  law  with  us,  based  on  pnbllc 
policy,  that  affldavlts  of  Jurors  cannot  be 
used  as  evidence  to  impeach  their  verdict 
Clay  V.  City  Council  of  Montgomery.  102  Ala. 
297. 14  South.  646 ;  City  of  Bufania  v.  Speight, 
121  Ala.  618,  26  South.  1009.  But  It  seems 
to  be  the  rule  that  the  affldavlts  of  Jurors 
may  be  used  to  support  the  verdict  when  as- 
sailed, especially  so  when  the  affidavits  re- 
late to  extrinsic  matters,  such  as  did  not 
enter  Into  or  form  a  part  of  the  deliberations 
of  the  Jury.  The  affldavlts  of  the  Jurors  in 
this  case  did  not  Involve  their  motives  In 
making  the  verdict  nor  the  means  by  which 
the  verdict  was  reached;  but.  on  the  con- 
trary, they  show  that  the  matter  complained 
of  did  not  enter  into  the  deliberations  of 
the  jury,  and  the  matter  contained  in  the 
affidavits  has  no  tendency  whatever  to  stul- 
tify the  jury.  We  thinfc  the  court  committed 
no  error  to  receiving  the  affldavlts  of  the 
jurors.  14  Ency.  PI.  &  Pr.  905,  note  6 ;  Clay 
V.  City  of  Montgomery,  102  Ala.  297, 14  South. 
646 ;  City  of  Euf  aula  v.  Speight,  supra ;  L.  &  N. 
B.  Co.  V.  Sides,  129  Ala.  399,  29  South.  798; 
O.  P.  R.  Co.  V.  Dooley,  86  Oa.  294.  12  S.  D. 
923,  12  L.  B.  A.  842. 

Under  the  evidence  in  the  case  we  cannot 
•ay  that  the  damages  accorded  the  platotUf 
are  excessive. 

The  persistence  of  counsel  for  the  plalntUT 
in  their  effort  to  prove  the  general  reputation 
of  the  plaintiff  was  made  a  ground  of  the 
motion  for  a  new  trial.  No  witness  gave  evi- 
dence of  the  reputation  of  the  plalntlflr. 
Therefore  there  Is  no  reason  for  granting  a 
new  trial  on  that  ground  of  the  motion. 

The  only  remaining  Question  Is,  should  the 
motion  for  the  new  trial  have  been  granted 


on  the  ground  that  the  verdict  of  llie  Jury 
was  contrary  to  the  evidence.  It  la  true  that 
the  case  for  the  platotift  was  supported  only 
by  his  own  evidence  and  that  of  one  other 
witness,  while  the  defense  was  supported 
by  the  conductor  and  three  other  witnesses. 
It  Is  also  true  that  the  evidence  of  the  plain- 
tiff and  that  of  the  defense  was  In  sharp 
conflict  "After  allowing  all  reasonable  pre- 
sumptions of  the  correctness  of  the  Judgment 
denying  the  motion  for  the  new  trial,  we  are 
not  convinced  that  the  preponderance  of  the 
evidence  agatost  the  verdict  Is  so  decided  as 
to  clearly  convince  us  that  the  verdict  Is 
wrong  and  unjust"  Cobb  v.  Malone,  92  Ala. 
630,  9  South.  738;  T.  O.  I.  4  B.  Co.  v.  Stevens, 
115  Ala.  461,  22  South.  80 ;  A.  O.  S.  B.  Co.  t. 
Hamilton,  135  Ala.  843,  33  South.  157. 

Having  discovered  no.  reversible  error  In 
the  record,  the  judgment  appealed  from  must 
be  affirmed. 

HABALSON,  DOWDBLU  «aA  SIMPSON, 
JJ.,  concur. 


KNIGHT  T.  STATE. 

(Supreme  Court  of  Alabama.  May  11,  1905.) 

Lascbnt  —  iHDionuNi  —  Dkscbiftioh  or 
Pbopxstt. 

An  Indictment  for  grand  larceny,  chaigioc 
the  fraudulent  taking  of  one  bill  of  the  lawful 
currency  of  the  United  States  of  America,  of 
the  denomination  of  fifty  dollars,  the  personal 
property  of  a  certain  person,  aoffieiently  de* 
scnbes  the  property. 

[Ed.  Note.— For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Larceny,  f  74.] 

Appeal  from  City  Court  of  Mohtgom^; 
Wm.  H.  Thomas,  Judge. 

-Not  offieUlly  reported." 

Minnie  Knight  was  convicted  of  grand 
larceny,  and  she  appeals.  Affirmed. 

Peanon  ft  lUchardaon,  for  appellant 
Mass^  WUaon,  Atty.  Gen.,  for  the  Stote. 

DEN30N,  J.  The  aH>ellant  was  todlcted 
on  the  chaise  of  grand  larceny,  in  that  she 
"fraudulently  took  and  carried  away  one 
bill  of  the  lawful  currency  of  the  United 
States  of  Amwlca,  of  the  denomination  of 
fifty  dollars,  the  personal  property  of  R.  !>. 
Harmon,"  ete.  She  was  found  guilty  by  the 
Jury,  and  her  punishment  fixed  at  three 
years*  Imprlsonmoit  Before  betog  sentenced 
she  moved  in  arrest  of  judgment  on  two 
grounds,  to  substance  that  the  description 
of  the  property  alleged  to  have  been  stolen 
was  Insufficient  This  motion  was  overruled, 
and  prop^ly  so.  The  description  Is  sufficient 
Thomas  v.  State,  117  Ala.  84;  23  South. 
659,  and  cases  cited;  Brown  v.  State,  120  Ala. 
342,  349,  26  South.  182. .  No  other  question 
.is  presented  by  the  record. 

Affirmed,  on  above  authorities,  and  upon 
the  authority  of  Tumw  v.  State,  124  Ala. 
69.  27  South.  272 ;  Grant's  Case.  6S  Ala.  201. 
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FERLITA  r.  JONES,  Chief  of  FoUca. 

(Snpnine  Gout  of  Florida.  DiTUon  A.  Not. 

28,  1905.) 

Habkas  Oobpcs— Rstibw. 

When  a  manlcipal  oidinanee  la  aot  betoro 
the  court,  its  invaliditj  cannot  be  adjadsed. 
(SfUabos  by  the  Coort) 

Brror  to  Orcnit  Oourt;  Hlllsboronsb  Oovn- 
tr;  Joseph  B.  Wall,  Judge. 

Application  1^  0.  Ferllta  for  writ  of  ha- 
beas corpua  to  J.  S.  Jones*  chief  ut  police  <tf 
tin  cit7  of  Tampa.  From  an  order  denjr- 
ing  the  writ,  petitioner  brings  error.  Af* 
firmed. 

T.  B.  Lucas  and  Gtinby  A  Gibbons,  for 
plalntUF  in  error.  C.  C.  Wbltaker  and  W.  B. 
Ellis,  Atty.  Oen.,  for  defendant  in  error. 

PER  CURIAM.  This  Is  a  writ  of  error  to 
a  judgmmt  of  the  circalt  court  of  Hills- 
borough coant7,  remanding  to  custody  the 
petitioner  In  a  habeas  corpus  proceeding  In- 
.  fltitnted  to  test  the  validity  of  a  conviction 
in  the  municipal  court  of  Tampa,  under  an 
ordinance  alleged  to  be  In  contravention  of 
the  federal  Ck>nBtltutlon. 

The  transcript  of  the  record,  however,  does 
not  present  the  ordinance  for  our  Inspection ; 
and,  as  It  Is  therefore  made  impossible  for 
OS  to  determine  affirmatively  that  error  has 
been  committed,  the  judgment  must  be  af- 
firmed.  See  Freeman  v.  State,  19  Fla.  5S2. 

SHACKLEFORD.  a  J.,  and  OOCKRBLL 
and  WHITFIELD,  JJ.,  concur.  TAYLOR, 
P.  J.,  and  HOOKER  and  PARKHILU  JJ*. 
concur  in  the  opinion. 


HBLBOURNB  t.  STATE. 

(Supreme  Court  ot  Florida,  Division  B.  Nov. 
23.  1905.) 

1.  OEnanAi.  Law— Writ  or  Kbbob— Final 
JVDOHam!  OB  Sbktenck. 

In  appellate  proceedings  the  record  proper 
in  a  criminal  case  mutt  show  a  final  judgment 
or  senteDce  In  order  to  8upi>ort  a  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criminal  Law,  S 

2.  Saub— BccoBD— Bnx  or  Exceptions. 

The  verdict  and  judgment  or  sentence  in 
a  criminal  case  form  parts  of  the  record  proper 
in  appellate  proceedings,  and  have  no.  place  in 
a  bill  of  exceptions  certlQed  by  the  judge,  and 
when  exhibited  to  an  appellate  court  only  In 
and  by  a  bill  of  enxptimu  cannot  be  recognized. 

3.  Sa»k— Transcbipt. 

The  record  proper  In  a  cause,  and  ail  mat- 
ter properly  belonging  thereto,  can  be  au- 
thoritativelf  evidenced  to  an  appellate  court 
only  by  a  transcript  containing  them,  duly 
certified  by  the  clerk  of  the  court  who  la  the  cus- 
todian of  such  records. 
(Syllabus  by  the  Court) 

Bmr  to  Circuit  Court,  Monroe  Oounty; 
JoMpb  B.  Wall,  Judge. 
39  SC.— 38 


Urble  Melbourne  was  convicted  of  crime, 
and  brings  error.  Dismissed. 

Loola  A.  Harris,  tot  plaintiff  In  wno;  W. 
H.  Bills,  Atty.  Gen.,  tct  the  Stat& 

PER  CURIAM.  This  cause  came  on  for  final 
adjudication  before  division  B  of  the  court 
upon  the  transcript  of  record  and  briefs  of 
counsel  for  the  plaintifC  In  error.  Upon  inves- 
tigation the  court  finds  that  in  the  record  prop- 
er there  is  no  verdict  or  final  judgment  from 
which  a  writ  of  error  will  lie.  In  the  bill  of 
exceptions  there  Is  set  out  what  purports  to 
be  a  verdict  of  conviction  and  judgment  or 
sentence,  but  thus  evidenced  this  court  can- 
not recognize  them.  A  verdict  and  the  judg- 
ment or  sentence  In  a  crimlnol  case  form 
parts  of  the  record  proper  In  appellate  pro- 
ceedings, and  have  no  place  in  a  bill  of  ex- 
ceptions certified  by  the  judge,  and  wb^ 
exhibited  to  an  appellate  court  only  In  and 
by  a  bill  of  exceptions  cannot  be  recognized. 
The  record  proper  in  a  cause  and  all  matter 
properly  belonging  thereto  can  be  authorita- 
tively evidenced  to  an  appellate  court  only  by 
a  transcript  containing  them,  duly  certified 
by  the  clerk  of  the  court  who  is  the  custodian 
of  such  records.  Mwcbants'  Nat  Bank  of 
JacksonvlUe  v.  Grunthal,  88  Fla.  98,  20  South. 
809. 

The  writ  of  error  herein  must  therefore  be, 
and  Is  hereby,  dismissed,  but  without  preju- 
dice to  the  right  of  the  plaintiff  in  error  to 
sue  out  another  writ  of  error.  The  plaintiff 
in  error  being  shown  to  be  Insolvent  the 
costs  of  this  writ  of  error  to  be  taxed  a^Llnst 
tlie  connty  of  Monroe. 

TATLOR.  HOCKEB.  and  PARKHILL,  JJ^ 

concur. 

8HACKLEFORD,  a  J^  and  OOCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  tqtlnlon. 


PRIOR  V.  OOLESBT. 

(Supreme  Court  of  Florida,  Division  A.  Not, 

23,  1905^ 

1.  EVIDBNOB— RELEVANOT. 

Whatever  evidence  is  offered  which  will 
assist  in  Iniowing  -which  party  speaks  the  troth 
of  the  issues  in  an  action  is  relevant,  and  when, 
to  admit  It,  does  not  override  other  formal 
rules  of  evidancek  It  should  be  received. 

2.  SAI.E— Action  roa  Pbiob— EhrioxNCE. 

Where  the  issue  in  the  case  was  whether 
logs  were  delivered  to  the  defendant  under  a 
contract  with  a  third  party,  or  whether  the 
plaintiff  delivered  a  portion  of  the  logs  under 
a  contract  with  the  defendant  and  tne  third 
party  had  testified  as  a  witness  for  the  plaintiff 
that  the  defendant  did  not  pay  him  for  the  Ion 
hauled  by  the  plaintiff,  the  defendant  should  be 
allowed  to  show  by  cross-examination  of  this 
witness  that  he  had  paid  this  witness  for  the 
hauling  of  all  the  1ms,  in  contradiction  of  the 
witness,  and  as  ten&ig  to  show  that  the  con- 
tract under  which  all  the  logs  wars  hauled  waa 
made  with  tiw  third  party,  and  not  with  plain- 
tiff. 

(Byllabua  by  the  Court) 
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Error  to  Olrcolt  Oonrt  Banta  Bou  Oormty; 
JuDM  T.  Wllla,  Judge. 

Action  IL  Oglesbr  agalnat  T.  J.  Prior. 
JnOcment  for  plalntUi;  and  defendant  brings 
error.  Berersed. 

Daniel  OampbeU  *  Son,  for  plaintiff  In 

error. 

PARKHILL,  J.  The  defendant  In  error, 
who  was  the  plalntlCF  below,  sued  the  plain- 
tiff In  error  In  an  action  of  assumpsit  in  the 
circuit  court  of  Santa  Rosa  coonty;  the  dec- 
laration, filed  December  7,  1903,  containing 
the  common  counts  for  goods  bargained  and 
sold,  account  stated,  money  paid,  money  re- 
ceived, and  work  and  materials,  with  a  bill 
of  particulars  for  hauling  logs,  $280. 

The  defendant  filed  his  plea,  "never  was  in- 
debted," and,  issue  being  Joined  thereon,  the 
cause  was  tried  before  a  Jury  In  September, 
1904.  There  was  a  verdict  and  Judgmoit  for 
the  plaintiff  of  ^^.40,  to  whiiOi  Jndgnrait 
this  writ  of  error  is  taken. 

L  The  first  assignment  of  error  la  based 
upon  the  action  of  the  trial  court  In  sustain- 
ing the  objection  of  the  plaintiff  to  tbe  fol- 
lowing question,  propounded  to  the  witness 
T.  J.  Oglesby,  upon  cross-examination  by  de- 
fendant's attorney,  to  wit:  **How  much  bad 
Mr.  Prior  paid  yon  on  these  logs  prior  to  the 
lime  he  gave  you  the  draft?^  This  qneatlon 
was  objected  to  the  plaintiff  because  It 
was  irrelevant 

The  issue  to  the  case  at  bar  was  whetbw 
the  defendant  had  made  a  contract  with 
plaintiff  and  owed  him  for  hauling  certain 
logs.  The  plaintiff,  Bleraon  C^lesby,  was  the 
first  witnesB  in  hla  own  bdialf,  and  testified 
that  he  and  the  witness  T.  J.  Oglesby.  known 
as  "Jeff  Osled^,"  were  brothers;  that  the 
defoidant  hired  Elaaon  to  haul  certain  togs 
and  to  deliver  tbem  to  Prior's  mill;  that  Jeff 
was  logging  for  the  defendant  when  Blerstm 
wait  there  to  work;  that  Jeff  and  Blerson 
cut  the  loga  from  the  same  lands  and  hauled 
ttiem  to  the  same  landing,  the  logs  were  all 
branded  to  tbe  same  brand,  and  that  the  de- 
fendant owed  him  for  haultog  a  portl<m  of 
the  logs  BO  delivered. 

T.  J.  (or  J^  OgleiAty,  a  witness  for  the 
plaintiff,  testified  that  he  made  a  contract 
with  the  defoidant  to  haul  logs;  that  he  was 
hauling  the  logs  before  and  at  the  time  Eler^ 
son  came  iben  to  haul;  that  he  and  Bleraon 
hauled  the  logs  from  tba  same  lands;  that 
tlu  logs  hauled  by  Bleraon  and-  Jeff  were 
marked  In  the  same  brand  and  were  put  on 
the  same  landings;  that  h8  and  Blostm  had 
so  delivered  together  1.700  logs,  oi  which  he 
had  dellwed  about  one-lialf;  that  he  was 
present  when  Bleraon  demanded  settlement 
of  Prior,  once  early  In  the  i^ing,  and  once 
parly  in  June,  100%  when  Prior  paid  him 
(Jeff)  a  draft  on  the  logs  for  <28B;  that  he 
had  glvai  nnnmona  orders  on  PrUa  tor  goods 
before  the  draft  was  given  him;  that  Prior 
paid  him  some  money,  but  that  had  notUnc 
to  do  with  the  logs  hauled  by  Bleraon;  that 


Prior  did  not  pay  him  for  the  tofi  hauled 
Blerson. 

After  testifying  as  above  stated,  tbe  wit- 
ness Jeff  OgleBby  was  aAed  on  cross-examlna- 
tlon:  "How  much  had  Mr.  Prior  paid  you  for 
these  logs  prior  to  the  time  be  gave  you  tbe 
diaft?^  This  questton  was  drarly  relevant 
to  the  issue  whether  all  Oie  logs  woe  de- 
livered to  the  defendant  by  and  under  a 
contract  with  Jeff  Oglesby  only,  as  tiie  de- 
fendant was  contoMUng,  or  whether  the  plain- 
tiff, Bleraon  Oglesby,  had  delivered  a  portion 
of  these  loga  under  a  omtract  with  tbe  de- 
fendant The  defendant  shoidd  have  been  al- 
lowed to  show  by  examination  of  this  witneaa, 
if  he  could  do  so,  that  he  had.  paid  the  vrlt- 
neaa  Jeff  Oglesby  fOT  tiie  hauling  of  all  theae 
logs,  aa  tending  to  show,  to  contradiction  of 
tbe  witness,  that  Prior  did  pay  Jeff  for 
the  logs  hauled  by  Blerson,  and  as  trading 
to  show  that  ttie  contract  undw  which  all 
the  logs  were  hauled  was  made  with  J^ 
and  not  with  Eleraim,  Ogleaby.  It  tollows 
that  this  teeUmtmy,  which  assisted  to  making 
known  the  truth  upon  this  Issue,  was  rele- 
vant and  tbe  court  orred  to  sustaining  tin 
platotlff's  objectlcm  thereto,  as  the  admission 
of  this  testimony  did  not  override  ottwr 
formal  mlea  of  evidence.  Platno*  v.  Platnw, 
78  N.  T.  05. 

n.  The  second,  third,  fourth,  fifth,  sixth, 
and  seventii  assignments  of  error  have  bem 
argued  together,  and  will  be  so  considered. 
These  assignments  of  error  are  based  uptm 
the  refusal  of  tbe  trial  court  to  permit  tbe 
defendant  to  introduce  and  read  to  evidence 
cwtato  orders  tot  money  and  sapplles  drawn 
by  T.  J.  Oglesby  w  tbe  defendant  on  ac- 
count of  tbe  hauling  of  13ie  loga  to  qoeation. 
For  the  reaaona  already  given  to  dlscnawlng 
the  first  aaslgnment  of  error,  these  orders 
ought  to  have  heea  allowed  to  evldenoe,  and 
the  court  erred  to  excluding  tbem  from  the 
consideration  of  tbe  Jury. 

Tbe  Judgment  is  reversed,  at  the  cost  oi 
the  defendant  to  error. 

TAYLOR  and  HOCKER,  JJ..  concur. 

SHACKLBFORD,  a  J.,  and  OOOKRBLL 
and  WHITFIBLD,  U.,  concur  to  the  optoloiL 


ai5  La.) 
No.  16,7ia 
BnccesBlon  of  EBANZ. 
(Snpteme  Court  of  Louisiana.  Nov.  20,  1900.) 

1.  BXBOUTOB  —  BOSD— Motion    Cm  FOBOID 
HXIB. 

The  law  doea  not  exact  bond  on  motion 
of  a  forced  heir.  The  right.  Is  limited  to  the 
demand  of  creditors  or  claimants  of  i^eciflc 
property. 

2.  Sahk— litvENTOBT— Mononr  to  Akxho. 

A  direct  action  to  set  aside  cialms  to  pro|^ 
or^  Is  toe  remedy,  and  not  a  rule  saUog  for 
anothv  Inventory  ae  an  amendinsnt  et  the  (rid 
toventory. 
(Syllabus  by  too  Court) 
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tA)  SUGCBBSION 

Appeal  from  OItII  DMrlct  Goort,  Parlab  of 
Orleans :  Jolm  St  Paul,  Judge; 

In  the  matte  of  the  ■necenlon  of  Helen 
Kran^  widow  of  Oharlee  Bbiclund.  Peti- 
tion by  Mrs.  W.  B.  Duncan  to  compel  Hn. 
Relnhard,  testamentary  execntrli,  to  fllo 
a  bond.  PetitloB  d»led,  and  petitioner  ap- 
peals. Affirmed. 

WilUam  S.  Benedict;  tor  appellant  Buck, 
Walsbe  A  Bwik,  tot  anwUeet 

Statement  of  Pleadings  and  of  Fact 

BREAUX,  O.  J.  Mrs.  W.  B.  Duncan, 
daughter  of  tbe  late  widow  of  Charles  Sing* 
Innd  and  forced  heir  of  her  said  mother,  peti- 
tioned the  conrt  to  compel  idster,  Mrs. 
Relnhard,  to  fnrnish  bond  to  secure  her 
Tlgbts  to  ber  legitime. 

The  defendant,  Mrs.  Relnhard,  filed  an 
flKceptloD  to  the  petition  tm  secorlty,  m  flM 
gromid  tbat  a  forced  belr  bas  bo  rU^t 
to  compel  a  testamentary  executor  to  give 
bond. 

SbB,  In  fb»  same  soccesslmi.  In  petition 
against  Mrs.  Relnhard  personally,  alleged 
tbat  a  supplementary  Inventory  sbonld  be 
ordered,  and  that  the  omitted  property  of 
tbe  soccesaUm  sbonld  be  Inreutorled. 

Tbe  Jjndge  of  tbe  district  oonrt  decided 
tliat  the  fiwced  belr  la  wltbont  rUfiA  to  com- 
pel a  testamentary  ocecntor  to  glvs  txmd  for 
tbe  amount  of.  tbe  Interest  of  sneb  belr  in 
tbe  estate  and  accordingly  entered  jndg- 
mmt 

Witb  referoice  to  tlie  supplementary  In* 
Tentory  filed  by  Mrs.  Duncan  against  her 
co-b^,  Mrs.  Belnfaard,  tbe  latter  Interposed 
as  a  defense  the  plea  of  no  cause  of  actlim, 
ot  vagueness  and  tndeflnlteness,  and  tbat 
proper  parties  bad  not  been  made  defendants. 

Tbe  judge  of  tbe  district  court  sustained 
tills  exception,  and  dismissed  ttie  suit  and 
rejected  tbe  demand. 

The  forced  belr,  Mrs.  Duncan,  prosecutes 
Uils  appeal. 

Tbe  late  MrsL  England  departed  this  life 
in  January,  1000,  leaving  two  daughters,  be- 
fore named.  She  died  testate  and  left  no 
debts.  Id  her  will  she  bequeathed  three- 
fourths  of  her  property  at  her  death  to  her 
daughter  Mrs.  Relnhard  and  <me>fonrth  to 
Mrs.  Duncan,  and  named  her  daughter  Mrs. 
Relnhard  bet  testamentary  executrix  "with 
full  seisin  wltbont  bond"  (words  of  tbe  will)* 

Tbe  will  was  probated,  and  Mrs.  Relnhard 
qualified  as  executrix. 

An  Inventory  of  the  prop^ty  of  tbe  suc- 
cession of  the  late  Mrs.  Charles  England  was 
taken  on  the  28th  day  of  January,  1905. 
The  assets,  as  shown  by  this  Inventory,  con- 
sisted of  a  certain  lot  of  ground  and  im- 
provements in  New  Orleans  and  some  mov- 
able property.  The  appraisement  of  this 
lot  together  with  movable  property  of  the 
succession,  showed  total  assets  of  $9,622.11. 

In  her  motion  for  a  supplementary  In- 
ventwy*  Mn.  Duncan  complains  on  tbe 
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ground  of  Mlur^  as  she  contends,  on  tbe 
part  of  the  notary  to  Inclade  a  complete  list 
of  tbe  property  and  a  description  of  tbe 
titles,  books,  credits,  and  other  important 
papers  ft>and  In  tbe  succession  of  tbe  de- 
ceased, and  farthomore  she  urges  that  the 
succession  of  the  deceased  embraced  an  In- 
terest In  a  business  conducted  by  her  deceas- 
ed son,  W.  F,  England,  that  should  be  In- 
ventoried. Tbae  Is  an  act  of  sale,  dated 
the  26Ui  day  of  June,  190S>  transferring  this 
business  to  tbe  testatrix,  Mrs.  Relnhard,  for 
Uie  nominal  sum  of  $8,000.  Mrs.  Duncan 
alleges  that  this  act  was  a  simulation ;  that 
tbe  testatrix  had  revrauee  In  excess  of  all 
her  expenses;  tbat  ber  assets  exceed  tbe 
amount  shown  on  tSn  inventory, 

Judgmoit:  Tbe  executor  Is  bound  on  the 
appllcatlfm  of  a  creditor  to  give  security  for 
the  amount  of  his  debt  and  for  property  In 
bis  (Uie  executor's)  possession  claimed  by 
tbe  owners.  This  right  Is  limited  to  a  per* 
son  who  has  a  claim  tot  money  against  tbe 
succession  or  for  property  In  possession  of 
the  executor. 

To  obtain  this  bond  tbe  person  Is  required 
to  present  bla  petition,  allying  under  oatb 
tbe  sum  claimed  or  tbe  ownership  of  prop- 
erty described. 

The  executor  cannot  be  required  to  give 
security  to  a  creditor  for  a  sum  exceeding 
tbe  amount  of  the  Inventory  to  the  extent  of 
<me-fourth,  but  the  amount  of  the  bond  in 
favor  of  the  creditor  Is  limited  to  <me-fourth> 
the  amount  of  tbe  creditor's  claim. 

The  rl^t  of  creditors  does  not  extend  to 
or  include  the  belr  (who  claims  exclusively 
as  an  h^,  even  though  he  is  a  forced  belr) 
as  having  the  right  to  require  a  bond.  Tbe 
article  Invoked  by  Mrs.  Duncan  does  not 
conv^  tbe  Idea  that  It  was  Intended  by  ttw 
Iswmaker  to  Include  an  belr  in  any  c^padty 
he  might  claim  as  an  b^,  although  tbe 
forced  heir's  righto  are  sometlmea  assimilat- 
ed to  those  of  creditors. 

The  purpose  was  to  deal  with  the  personal 
right  of  the  creditor,  and  not  with  that  of 
the  heir,  the  extent  of  whose  rli^t  la  not 
determined. 

In  order  to  determine  Uie  extent  of  tbe 
l^tlme  of  eadi  h^  It  Is  Impcntont  for  all 
tbe  property  to  be  taken  Into  account 

Any  bond  at  all  sbonld  have  In  view  the 
securing  of  tbe  interest  of  all  the  heirs  and 
not  of  one  complaining  heir. 

The  obiter  dicta  in  Succession  of  Ames, 
88  La.  Ann.  1321,  and  in  Succession  of  Tnr- 
nell,  82  La.  Ann.  1218,  are  not  ccmtrolllng. 
They  have  no  bearing  upon  tbe  question  pr» 
sented  In  this  case. 

It  occurs  to  us  that  the  following  Is  In  ais 
cordance  with  the  requlremento  of  tbe  stot- 
oto.  It  (the  decision  cited  infra)  does  not 
embrace  the  forced  belr  within  Ite  tenna. 
This  Is  an  excerpt  from  Chretien  v.  Bxecutor, 
41  La.  Ann.  729,  6  South.  668: 

**The  order  did  not  require  bim  to  give  bcmd, 
nor  did  the  law  exact  any  bond,  exowt  en  the 
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demand  «f  creditors  or  claimants  of  apeciflc 
property  in  the  succesaion,  and  then  only  in  a 
sum  exceeding  by  one-fourth  the  amount  of 
such  claim."  Merrick's  Rev.  Cir.  Code»  art. 
1677. 

No  such  demand  has  been  made  by  any 
creditorB  or  claimants. 

We  take  It  that  the  word  "<^edltor^  refers 
to  the  creditor  proper,  who  does  not  appear 
as  heir. 

If  this  Is  not  the  case,  it  would  be  as  well 
to  hold  that  all  heirs,  with  or  without  a 
legltiiii^  hare  the  right  to  file  such  an  ap- 
plication and  to  require  bond  from  the  ex- 
ecutor. 

It  Is  not  always  possible  to  determine, 
and  it  Is  seldom  it  occurs*  that  the  heir  is 
entitled  ezduslTely  to  the  legitime,  nothing 
more  or  nothing  less.  Whether  the  ext«it 
at  the  legitime  be  evident  or  not  the  heir 
would  still  be  entitled  to  a  bond.  We  do  not 
think  that  was  the  intention  of  th^  Legis- 
lature  In  enacting  a  law  to  enable  creditors  to 
obtain  bond  and  we  must  thetetore  affirm 
tba  Judgment  of  the  district  court,  reject- 
ing the  demand  as  before  stated. 

True,  forced  lieira,  as  contended  by  coun- 
sel for  Mrs.  Duncan,  are  creditors.  This 
right,  we  think,  la  limited  to  the  actum  need- 
ful to  secure  the  legitime  in  rerocatory  and 
othor  similar  suits,  and  does  not  extend  to 
those  cases  in  which  credltora  are,  as  in  this 
case^  limited  to  their  dalm  eKlusive^  as 
creditors. 

This  brings  us  to  the  exceptl(m  of  the  ex- 
ecutor to  the  rule  of  lira.  Duncan  asking 
for  an  amendment  of  the  inrentory. 

An  heir  who  wishes  to  have  property  In- 
ventoried should  clearly  show  what  proper- 
ty it  la  which.  In  his  Tiew,  rixrald  be  inven- 
toried aa  belonging  to  the  succession. 

When  "particnlar  efTects  are  pointed  out 
aa  bdonglng  to  a  succession,  it  Is  proper  to 
have  such  effects  noted  and  properly  de- 
scribed In  the  Inventwy.  tboui^  without 
IHrejndlce  to  the  rights  of  third  persons." 
Succeesion  of  Saloy,  43  Uu  Ann.  IIBI,  10 
South.  251. 

We  have  sought.  In  reviewing  the  evidence, 
for  mention  of  effects  thus  pointed  out.  It 
Is  not  in  the  record,  or  at  any  rate  we  have 
found  no  mention  of  any  effects  which  can 
be  considered  as  having  been  thus  pointed 
out 

The  contention  here  is  that  about  two 
years  prior  to  her  death  Mrs.  Englnnd,  moth- 
er of  the  daughters  before  mentioned,  in- 
herited from  the  succeesion  of  a  son  deceased. 
The  facta  are.  In  this  connection,  that  the 
complaining  heir,  Mrs.  Duncan,  assumes  that 
her  mother  did  not  expend  mon^  to  Hie 
amount  Inherited.  She  therefore  wishes  to 
have  the  amount  Invratoried  or  accounted 
for  whl(^  she  avers  should  be  found  aa 
remaining  In  tbo  snccesBton.  Aa  It  does  not 
appear  with  any  d^ree  of  certainty  tbat 
thU  proper^  Inherited  tnnn  the  eon  la  atUl 
In  eaae  and  susowtiLble  ia  b^ng  brought  into 


the  succession  and  charged  on  the  inventory, 
the  complaining  heir  must  be  1^  to  a  di- 
rect action  to  teat  the  volldltr  of  her  claim 
in  this  connection.  That  contention  can- 
not very  well  be  omsldered  and  passed  npaa 
as  an  application  to  have  property  brought 
Into  the  succession  and  mentioned  in  the  in- 
ventory. A  direct  action  may  lie,  not  a  rule 
to  amend  the  Inventory. 

The  complaining  heir  before  named  rtfera 
to  a  sale  made  1^  her  mother  of  other  In- 
terests. She  asks  that  the  property  cov^ed 
by  thla  sale  be  Inveoitoried.  Here  again 
the  action  shoold  be  bron^t  directly  against 
the  co-heir,  and  the  aale  decreed  nnll  in 
such  a  direct  action.  The  Invaitacx  ean- 
not  prejudice  Mrs.  Duncan  In  any  of  her 
rigbta  She  must  accept  the  succession  in 
the  condition  In  which  It  may  be  at  the  time 
of  the  Inventory.  If  thwe  are  aeta  which 
should  be  Judicially  ccmsidafed  and  aalea 
to  be  annulled,  a  suit  dioukl  be  twonght; 
otherwise,  an  inventory  would  have  to  Iw 
held  very  tar-reaching  In  Its  effects. 

It  should  embrace  all  property  In  the  anc- 
cessiont  bnt  not  proporty  In  the  handa  of 
htHis  of  other  parties,  who  claim  to  hold  nn- 
do*  some  right  which,  on  the  foce  of  tiie 
papers,  should  be  attaAed  and  annulled  by 
other  action  than  a  rule  to  amend  the  In- 
ventory and  to  have  another  Inventoty  taken. 

Moreover,  thla  rule  was  drawn  and  filed 
against  the  co-heir  personally,  and  not 
gainst  her  aa  ekecntrlx.  We  are  cmstraln- 
ed  to  bold.  In  accordance  with  onr  view, 
that  audi  action  cannot  be  maintained 
against  a.  co-heir  poaonal^.  The  purpose 
was  to  -have  propttly  brought  Into  the  suc- 
cession of  the  mothw  before  named.  This 
cannot  be  done  without  making  the  executrix 
a  party. 

It  la  tbatetaro  ordered,  adjndged.  and 
decreed  that  Uie  Jndfl^ent  aiq^ed  fWm  la 
affirmed. 


aiS  lA.) 

No.  15,715.  . 

R0U8SET  V.  OITY  OF  NEW  ORLEANS. 

(Supreme  Court  of  Louisiana,  Nov.  20,  1905. 
On  Rehearing,  Nov.  24,  1905.) 

1.  Taxation— Tax  Liehs— Lapse. 

Tax  liens,  privilegea,  and  mortgagee  for  the 
years  1870  to  1870  (both  included),  secoring 
payment  of  the  taxes  due  to  the  cl^  of  New 
Orleans  for  those  years,  lapse  In  three  years 
from  the  date  of  the  adoption  of  tha  Constitu- 
tion of  1898,  according  to  the  terms  of  article 
186  of  that  Constitution. 

2.  Constitution  AX,   Law  —  Obuqation  or 
CoNTBACTS— Tax  Liens. 

Article  186  of  the  Constitntlon  of  1808  is 
not  in  conflict  with  section  10  of  article  1  of 
the  Constitution  of  the  United  States,  as  im- 
pairing the  obligation  of  the  contracts  between 
the  city  of  New  Orleans  and  her  creditors. 
(Syllabus      the  Court) 

Case  Certified  from  Court  of  Appeal. 
Parish  of  Orleana. 
Actlott  by  Paul  Booaaet  agalnat  the  city  of 
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New  Orleans.  Judgment  for  plaintiff,  and 
defendant  appealed  to  the  Ooort  of  Appeal, 
wlilcb  certlfled  the  caae  for  InBtroettoiu.  Af- 
flrmed. 

SldiaidB  ft  Vidrine^  for  plalntlfl.  Henry 
Gariand  Doprfi^  Aast  Oltj  Atty..  for  de* 
fondant 

NIGHOI1L8,  J.  On  the  4tb  of  October. 
UMM.  tlie  plalntUF.  BoUBset^  filed  a  petition  In 
which  he  prayed  that  the  dty  of  New  Or- 
leans be  cited,  and  that  after  due  proceedings 
the  Inscription  at  certain  taxes,  tax  privi- 
leges, liens,  and  mortgages  In  favor  of  that 
dtf  on  property  In  the  clt7  of  New  Orleans 
of  which  he  arerred  himself  to  be  the  owner 
BbonM  be  canceled  and  erased  on  the  ground 
that  "th^  were  prescribed." 

The  ease  Beems  to  bare  been  tried  on  the 
following  admissions  of  the  parties: 

"According  to  the  books  of  the  city  <xmv 
trailer  the  tax  Uena  and  prlTilwes  sought  to 
be  canceled  are  for  the  years  1871,  1873,  1874, 
1875,  and  1876,  amonntfnir,  respectlTely,  to 
¥41.26,  $45,  $37.50,  and  $2£50;  that  the  said 
taxes  stand  assessed  aeaiost  Widow  J.  Legard- 
ear;  that  the  said  Widow  J.  Legardenr  has  no 
longer  an;  Interest  in  the  property  on  which 
said  taxes  are  assessed,  and  uiat  Paul  Ronssett 
is  the  owner  thereof;  that  said  taxes  are  of 
record  in  the  mortgage  office  for  this  parish 
foarisb  of  Orleans)  To  the  following  boon  and 
folios : 

"Tear  1871  hi  Book  114,  folio  250. 
"Tear  1872  »  »  113.  "  88. 
"Year  1878  "  119,    "  286. 

•^ear  1874  *»  142,  *•  255. 
«Trear  1875  "  151,  "  27a 
-Year  187fl  "      "    160,     "  259." 

Plaintiff  in  his  petition  alleged  that  he 
had  acquired  the  property  by  act  before  A. 
C.  Laplce,  notary  public.  May  8,  1884,  rois- 
tered In  C.  O.  B.  153,  folio  374. 

Defendant  filed  two  answers.  In  the  first 
It  pleaded  a  general  denial.  In  the  second  It 
pleaded  a  general  denial,  specially  denying 
tliat  the  tax  privileges  were  prescribed, 
ftTOTlng  that  on  the  contrary  the  same  were 
Imprescriptible,  as  would  appear  an  ex- 
amination of  the  decisions  of  the  highest 
court  In  the  state  for  the  last  80  years.  Fur- 
ther answering,  it  specially  denied  that 
ftrttde  186  of  the  Gonstitatlon  of  1888,  which 
declares  fbat  *tax  Hens,  mortgagee  and 
prtvil^ee  shall  lapse  In  three  years  from  the 
Slet  day  of  December,  In  tbB  year  In  which 
the  taxes  are  levied,  and  whether  now  or 
hereafter  recorded,"  is  retroactive  or  retro- 
spective; and  defendant  specially  denies  that 
It  ref^  to  taxes  or  liens  or  privileges  or 
mortgages  securing  the  taxes  of  the  dty  of 
New  Orleans  for  the  years  1670  to  1876,  both 
Inclusive,  which  were  recorded  and  operative 
and  imprescriptible  previous  to  the  adoption 
of  the  Constitution  of  1898. 

Further  answering  defendant  averred  that 
If  said  article  186  of  the  Constitution  of  1898 
was  Intended  to  apply,  and  should  be  Inter- 
preted by  this  honorable  court  or  an  appel- 
late court  to  apply,  to  the  taxes  of  the  city 
of  New  Orleans  for  the  yearn  1870  to  187^ 


4#to  authorise  the  cancellatlim  and  erasure 
of  the  liens,  mortgages,  and  privileges  secur- 
ing same,  the  said  article  186  of  the  Constitu- 
tion of  1888  was  to  that  extent  null,  void,  Il- 
legal, contrary  to  the  Constitution  of  the 
United  States,  and  In  direct  violation  of  ani^ 
in  conflict  with  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  which 
prohibits  any  state  from  passing  laws  that 
Impair  the  obligation  of  contracts;  that- the 
taxes  of  the  city  of  New  Orleans  previous 
to  the  year  1879,  when  collected,  were  dedi- 
cated by  Act  No.  133,  p.  180,  of  the  session  of 
the  Legislature  for  the  year  1880,  and  the 
amendatory  Act  No.  67,  p.  90,  of  the  year 
18S4,  to  the  payment  In  principal  and  Interest 
and  retirement  of  the  outstanding  Indebted- 
ness of  the  city  of  New  Orleans,  and  the 
retirement  of  certain  bonds  issued  nnder 
authority  of  said  acts  to  liquidate  said  In- 
debtedness; that  thereafter,  by  authori^  of 
Act  No.  110,  p.  144,  of  the  General  Assem- 
bly for  the  year  1890,  and  the  constltutionat 
amendment  ratifying  said  act,  which  was 
adopted  at  the  general  election  of  the  year 
1882,  and  by  article  314  of  the  Constitution 
of  the  year  1898,  which  ratified  and  con- 
firmed said  legislative  Act  No.  110,  p.  144,  of 
1690,  and  said  constitutional  amendment 
adopted  In  1892,  the  taxes  of  the  city  of  New 
Orleans,  previous  to  the  year  1878,  were 
dedicated  to  the  purpose  set  forth  In  said 
Act  No.  133,  p.  180,  of  1880  and  Act  No.  07, 
p.  89,  of  1884. 

That  any  subsequent  legislation  which 
tends  to  the  extinguishment  of  said  city 
taxes  previous  to  the  year  1878,  and  to 
cancellation  and  erasure  of  the  liens,  priv- 
ileges, and  mortgages  securing  same,  and 
which  are  accordingly  necessary  to  the  en- 
forcement and  collection  of  said  taxes.  Im- 
pairs the  obligation  of  the  contract  entered 
into  by  the  city  of  New  Orleans  or  its  agent, 
the  board  of  liquidation  of  the  city  debt, 
and  the  creditors  of  said  city  of  New  Orleans 
nnder  the  terms  of  Act  No.  133,  p.  180,  of 
1880,  and  Act  No.  67,  p.  89.  of  1884.  and  ac- 
cordingly contravenes  article  1,  S  10,  of  the 
Constitution  of  the  United  States. 

Wherefore  respondent  prays  that  there  be 
Judgment  In  Its  favor  rejecting  platntifTs 
demand,  and  declaring  that  the  dty  taxes 
for  the  yeara  1870  to  1876,  both  Induslve,  and 
the  Hens,  privileges,  and  mortgages  securing 
same,  are  imprescriptible  and  unaffected  by 
article  186  of  the  Constitution  of  1898;  and 
respondent  further  prays  for  general  relief. 

The  district  court  rendered  judgment  in 
favor  of  the  plaintiff,  ordering  the  cancel- 
lation of  the  inscription  of  all  tax  Hens, 
privileges,  and  mortgages  for  city  taxes  on 
the  property  for  the  years  1870  to  1876  in- 
clusive. The  city  of  New  Orleans  appealed 
to  the  Court  of  Appeal  for  the  parish  of 
Orleans. 

While  the  case  was  there  pending,  the 
judges  of  that  court  certified  to  this  court 
certain  qvesticms  or  pn^NMdtlons  of  law 


Digitized  by  Google 


698 


89  SOUTHERN  RDPOBTEB. 


(La. 


tfaereln  concerning  which  they  desired  1^ 
stmctlon  of  the  Supreme  Ctourt  for  Its  proper 
decision. 
The  questions  submitted  were: 

(1)  Are  recorded  tax  Hens,  privileges,  and 
portgages,  which  statutes  and  Jurlapradence 
up  to  the  adoption  of  the  present  state  Con- 
stitntloD  (of  1898)  affirmed  to  be  Imprescrip- 
tible, now  made  prescrlptlble  under  article 
186  of  that  Constitution? 

(2)  If  they  are  now  prescrlptlble  under  said 
article,  does  the  prescription  begin  to  run 
from  the  Slst  day  of  December  of  the  year 
In  which  the  taxes  are  levied,  as  declared 
In  article  186  of  the  Constltntlon,  and.  It 
not.  from  what  date  does  prescription  begin 
to  run? 

(8)  If  recorded  city  taxes.  Hens,  privileges, 
and  mortgages  for  the  years  1870  to  1876, 
both  Inclusive,  heretofore  Imprescriptible,  are 
prescribed  by  article  186  of  the  Constitution 
of  1898.  Is  said  article  then  In  conflict  with 
section  10  of  article  1  of  the  Constitution  of 
the  United  States,  as  Impairing  the  obHgation 
of  contracts  between  the  city  of  New  Orleans 
and  her  creditors,  resulting  from  Act  No.  ISO, 
p.  180,  of  1880,  Act  No.  67,  p.  80,  of  1884.  Act 
No.  110  p.  144.  of  1890.  and  the  constltutlmal 
.  amendment  of  1892  based  thereon,  and  article 
814  of  the  Ooastitutlon  of  1898? 

Upon  receipt  of  the  application  for  instruc- 
tions as  to  the  matters  submitted,  and  on 
consldwatlon  thereof,  this  court  ordered  tbe 
whole  record  of  the  case  to  be  suit  up,  which 
has  been  don& 

The  dty  In  its  pleadings  avors  nothing 
which  would  withdraw  from  Ronsset  the 
rights  belonging  to  a  third  person.  In  dis- 
co salng  the  Issue  submitted  to  the  court,  we 
must  deal  with  him  as  such. 

This  court  did  not,  In  the  matter  of  the 
Succession  of  Parham,  SI  La.  Ano.  985,  25 
South.  947,  26  South.  700,  and  of  State  ex  rel. 
Hart  V.  City,  91  La.  Ann.  912,  25  South.  951. 
hold  that  the  privileges  security  dty  taxes 
for  the  years  1870  to  1876  were  absolutely 
imprescriptible.  It  simply  dedded  that  the 
prescription  provided  for  by  article  186  of  the 
Constitution  of  1898  was  not  Intended  by  the 
convention  to  have  for  Its  starting  point  or 
commencement  a  date  prior  to  the  adoption 
of  that  Constitution.  We  have  carefully  ex- 
amined the  decisions  bearing  upon  the  ques- 
tions submitted  to  the  court,  and  we  have 
found  none  up  to  this  date  which  sustain  the 
contention  of  the  dty.  In  Peoples'  Home- 
stead V.  Garland,  107  La.  477.  81  South.  892. 
this  court  said: 

"It  is  well  settled  that  dty  taxes  are  Im- 
prescriptible, but  that  the  privileges  securing 
them  are  prescribed  by  three  years" — citing 
Succession  of  Stewart,  41  Ia.  Ann.  128,  6 
South.  S87,  and  Mlramon  v.  Cily  of  New  Oi- 
leans,  62  La.  Ann.  1626.  28  South.  107. 

In  this  latter  case  the  prior  decisions  bear- 
ing on  the  question  had  been  referred  to  In 
tbe  original  opinion  and  In  tbe  opinion  on  re- 
bearlng.  They  were  also  brought  to  tbe 


attention  of  the  court  In  Bonsset  v.  Olty  of 
New  Orleans,  110  La.  1042.  35  South.  281. 

In  Succession  of  Parham,  51  La.  Ann.  988, 
25  South.  949,  26  South.  700.  we  said: 

"We  may  dispose  of  the  discussioa  in  tbe 
briefs  as  to  the  power  of  a  constitutional  con- 
vention to  pass  a  retroactive  ordinance,  when 
It  does  not  Impair  the  obligatioo  of  a  contract, 
with  the  simple  statement  that  the  affirmative 
of  the  proposition  is  beyond  dispute.  The  pres- 
ent inquiry  ia  not  as  to  tbe  power,  but  as  to  the 
Intention,  of  the  framers  of  the  organic  law." 

In  that  case  the  court  felt  justified  In  de- 
darlng,  In  view  of  tbe  weli-recognized  rule 
that  laws  are  not  to  be  given  a  retroactive 
signification  and  eCtect  unless  tbe  Legislature 
bad  In  expre^  terms  declared  such  to  be  Its 
intention;  but,  the  law  In  this  case  being 
prospective  and  its  provisions  general,  we  do 
not  think  we  would  be  warranted  In  addltion- 
ally  restricting  them  because  the  court  or 
some  of  Its  members  might  think  tbe  course 
adopted  was  unwise,  injudicious,  or  impoHtlc 
Counsel  say  that  to  give  article  186  of  tbe 
Constitution  a  construction  which  would  au- 
thorlise  the  extinction  of  the  tax  privilege  se- 
curing the  taxes  of  the  dty  would  be  to  Im- 
pair the  obligation  of  the  contract  between 
the  dty  and  her  creditors ;  but  we  think  thst 
position  no  more  tenable  than  to  say  that  the 
Legislature  would  be  powerless  to  attach  a 
future  period  for  the  prescrlptiOQ  of  claims 
held  by  a  private  Individual,  because  the  lat- 
ter were  the  pledge  of  bis  creditors,  and  to 
that  extent  the  basis  upon  which  their  con- 
tracts bad  been  made  would  be  thereby  alter- 
ed, their  security  reduced,  and  their  contract 
impaired. 

In  the  matter  entitled  "Id  re  Lodkhart,** 
reported  in  109  La.  747,  S3  South.  763,  we 
recognize  the  right  of  the  Legislature  from 
motives  of  pobHc  policy  to  force  parties  to 
promptness  in  the  enforcement  of  their  1^1 
rights,  declaring  that,  "if  they  failed  to  com- 
ply with  the  provisions  of  tbe  law  and  loss 
their  rights,  it  would  be  their  own  fault,  and 
not  that  of  the  law."  Of  course,  in  tbe  exer- 
dse  of  this  power,  owners  should  be  accorded 
a  reasonable  delay  within  which  to  vindicate 
their  rights.  It  Is  not  pretended  that  three 
years  was  an  unreasonably  short  period. 
This  principle  la  embodied  In  article  496  of 
the  Civil  Code. 

We  are  of  tbe  opinion,  on  consideration  of 
the  questions  submitted,  that  the  judgment 
of  tbe  district  court  appealed  from  is  correct, 
and  should  be  affirmed,  and  we  hereto  so  cer- 
tify to  the  Court  of  Appeal,  to  which  that  ap- 
peal was  taken.  Tbe  record  of  the  case  is 
ordered  to  be  returned  to  the  Court  of  Ap- 
peal for  further  proceedings. 

On  Rehearing. 

On  reconsideration  of  this  case  of  our  own  . 
motion,  we  are  of  the  opinion  that  the  action 
hereinbefore  takoi  by  us  as  to  the  final  dis- 
position of  tbe  same  was  erroneous,  and  that 
we  should  have  acted  upon  It  as  if  the  Is- 
■oea  were  before  the  court  on  appeal.  The 
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conrt  tfaorefore  sets  aside  its  fonner  action, 
and  it  Is  now  ordered,  adjudged,  and  decreed 
that  the  Jndsnient  of  the  district  court  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed, with  costs.  Connael  are  authorized 
to  apply  tor  a  rehearing  npon  this  Judgment. 


(115  La.) 
No.  15,652. 
PARRIGONI  et  aL  t.  OBBOO. 
(Supreme  Court  of  Louisiana.   Not.  20,  1000.) 

1.  Appeal — Rvnxw — ComrucMBO  EJviDiNat 

Plaintiff,  a  married  woman,  sned  for  $5,000 
danuLKes,  and  recovered  judgment  for  $350,  for 
an  afleged  assault  and  oattery  on  her  by  de- 
fendant, accompanied  with  grossly  Insulting 
lansaage.  The  evidence  was  conflicting,  but 
•affident  on  plaintiff's  behalf  to  authorise  a  re- 
eovery.  BHa,  that  the  case  hinged  on  the  credi- 
bility of  witnesses,  and  that  the  finding  of  the 
trial  Judge  on  this  question  was  not  manifestly 
UTODeons.  and  therotore  would  not  be  disturbeo. 
a.  BMMB—AaaATws—JumoK  warn  Dauaoes. 

Held,  further,  that  In  such  cases  the  quan- 
tum of  damages  Is  largely  in  the  discretion  of 
the  Judge  or  jury,  and  that  th^r  finding  as  to 
amount  will  not  he  disturbed,  unless  clearly  in- 
mffldent  or  excessive. 
(Syllahas  by  the  Court.) 

Appeal  from  OlTll  District  Oonrt,  Parish 
of  Orleans;  John  St  Paal,  Judge. 

Action  Pietrlna  Parriconl  and  Domenl- 
CO  Binl  against  Victor  Oreco.  Judgment  for 
plalntUSi,  and  defendant  sjffpttHa.  AfBrmed. 

Dendgre  &  Blair  and  Victor  Leovy,  for  a> 
pellant.  Julian  Bernard  Habans,  for  ap- 
pellees. 

LAND,  J.  PlaintllC  charged  titat  the  do* 
fendant,  on  April  6, 1904,  did  enter  her  store 
and  place  of  business,  and  there,  in  the 
presence  of  a  large  crowd  assembled,  did 
strike,  beat,  Insult,  and  abuse  her,  she  being 
in  a  delicate  state  of  health  at  the  time, 
to  her  damage  and  Injury  In  the  sum  of 
f6,000. 

Defendant,  after  pleading  the  general  Is- 
sue, set  forth  his  version  of  the  difficulty. 
In  which  he  averred  that  plalntifT  attempted 
to  assault  him  and  that  defendant  stopped 
the  assault,  using  no  more  strength  and 
force  than  was  atnolutely  necessary  for 
that  purpose. 

By  consent  of  parties  the  cause  was  tried 
before  the  district  Judge  without  the  Inter- 
vention of  a  Jury.  The  result  of  the  trial 
was  a  Judgment  In  favor  of  the  plalntifl  for 
$350  damages.  Defendant  appealed,  and 
plaintlCT  In  her  answer  prayed  that  the  Judg- 
ment be  amended  by  Increasing  the  amount 
to  the  full  sum  demanded  in  her  petition. 

No  useful  puipoae  would  be  eubeerved  by 
detailing  the  conflicting  evidence  adduced  on 
the  trial  of  the  case  in  the  lower  court  The 
decision  hung  on  the  <3«dlt  to  be  attached 
to  the  testimony  of  the  witnesses,  and  the 
trial  Judge  was  In  a  far  better  position  than 
w«  are  to  determine  that  question.  Suffice 


It  to  say  that  the  testimony  of  plaintiff  la 

corroborated  by  that  of  several  wltoesses, 
and  is  sufiiclent  to  sustain  the  Judgment. 

Defendant  denies  that  he  struck  the  plain- 
tiff,  but  this  denial  can  not  be  reconciled 
with  his  plea  of  guilt  on  the  criminal  ctuirge 
of  assault  and  battery  founded  on  the  same 
Btote  of  facts.  On  the  cold  record  before  us 
we  are  not  prepared  to  say  that  the  Judge 
a  quo  erred  In  his  appreciation  of  the  evi- 
dence. 

The  evidence  for  plalntifl  ahows  that  de- 
fendant grossly  Insulted  fier  and  slapped  her, 
in  her  plnce  of  business,  In  the  presence  of  a 
number  of  people,  without  any  sufficient 
provocation  or  excuse.  The  physical  injury 
Was  slight,  but  the  plaintiff  was*  outraged 
In  her  feelings  and  in  her  right  of  personal 
security.  In  such  cases,  the  quantum  of 
damages  is  left  largely  to  the  sound  discre- 
tion of  the  Jury  or  the  trial  Judge.  We  see 
no  good  reason  to  disturb  the  finding  of 
the  court  a  qua  on  the  amount  allowed. 
Defendant's  counsel  refers  us  to  the  case 
reported  In  Grant  v.  Haynes,  106  La.  806, 
29  South.  708,  54  L.  R.  A.  030,  and  Germann 
V.  Crescltfnl,  105  La.  497,  29  South.  968, 
wherein  the  amount  of  $100  was  allowed  as 
damages  for  slander.  There  Is  a  clear  dis- 
tinction In  gravity  between  slander  and  a 
gross  personal  Insult  followed  by  assault  and 
battery.  When  the  object  Is  a  woman,  It  Is 
properly  considered  as  an  aggravating  dr- 
cumatance  by  the  Judge  or  Jury. 

Judgment  afllimed. 


ai5  La.) 
No.  15,87a 
BENTZ  V.  PAGE. 
(Sutn-eme  Oonrt  of  Louisiana.  Nov.  20.  190S.) 

1.  Animaub  —  VioxouB  DoGfl  —  Luszurr  or 

Mabteb. 

Plaintiff,  while  on  a  public  street,  was  at- 
tacked, thrown  down,  and  his  thigh  bitten  by  a 
dog  of  defendant  Beld  that  In  order  to  bring 
this  case  within  the  ruling  of  the  Harttnex  Case, 
SO  South.  001,  106  LaTseS,  55  L.  R.  A.  671« 
87  Am.  St.  Rep.  306,  It  was  necessary  for  de- 
fendant to  show  that  the  animal  had  always 
been  of  a  kind  temper,  had  never  attempted  to 
bite  any  one,  and  had  never  given  occasion  to 
suspect  that  he  would  bite;  and,  failing  to  do 
so,  the  law  presumes  that  the  defendant  was  In 
fault  in  not  confining  the  animal,  whldl  was 
a  strange  dog,  to  the  premises. 

2.  DAIUOES — PXBBOHAL  INJTTUBB. 

In  such  a  case,  where  the  actual  pecuniary 
loss  was  nearly  $200,  and  pain  was  suffered  for 
several  weeks,  a  total  award  of  $000  cannot  be 
considered  aa  arcesslTe. 
(Syllabus  hy  the  Court) 

Appeal  from  CMl  District  Court,  Parish 
of  Orleans ;  Walter  Byera  aommerrllle,  Jadg& 

Action  by  Josi^b  Bents  against  Arthur 
H.  Page.  Judgment  for  plaintiff,  and  de- 
fendant appeala.  AfBrmed. 

Merrick  &  Lewis  and  PIill.  Genaler,  Jr., 
for  appellant  Lloys  Charbonnet  and  Ben- 
jamin Rice  Forman,  for  appellee. 
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LAND,  J.  Plaintiff  represents  that,  on  or 
about  October  18, 1908,  while  Iftwfully  on  tbe 
public  street  and  passing  In  front  of  defend- 
ant's residence,  he  was  attacked  and  severely 
bitten  by  a  lai^  Tldons  dog,  belonging  to 
defendant  or  some  member  of  his  family.. 
FJalntlfl  farther  represents  that  he  was  with- 
out fault,  and  that  defendant  was  n^llgent 
Id  keeping  such  a  dog  in  bis  coatody  and  In 
not  having  bis  gate  fastened  or  having  fbe 
dog  securely  chained. 

Plaintiff  sued  for  $2,100  damages,  alleging 
that  he  had  incurred  liability  for  medical 
attention  and  for  medicines  in  certain  sums, 
and  also  suffered  greatly,  and  his  damages 
fbr  personal  injuries  amount  to  $2,038.55. 

The  defendant  pleaded  the  general  issue, 
and  specially  denied  that  the  dog  was  vlcioas, 
aTerrlof,  on  the  contrary,  that  tbe  animal 
was  of  gentie  and  kind  temper,  and  mild  by 
nature  and  breed,  and  had  nerer  previously 
atta&ed  anybody,  and  had  never  given  de- 
foidant  occasion  to  suspect  that  he  would 
bite.  Tbe  answ^  further  avers  that  the 
dog  did  not  belong  to  defendant,  but  had 
been  left  in  his  (diarge  by  a  ship  captain, 
who  represented  that  the  animal  Was  gentie 
and  kind ;  that  defendant's  daughter,  a  lltUe 
girl,  led  the  dog  borne  from  tbe  ship  the 
flrst  day  she  met  bim ;  and  that  be,  at  tbe 
date  of  the  alleged  attack,  had  only  been  Id 
defendant's  possession  three  days. 

Tbe  cause  was  tried  before  the  district 
Judge,  who  rendered  Judgment  in  favor  of  the 
plaintiff  for  $600.  Def^dant  appealed,  and 
the  appellee  has,  as  is  usual  in  anch  cases, 
prayed  for  more  damages. 

The  evidence  shows  that  the  dog  referred 
to.  «  red  Irish  setter,  did  on  October  19,  1908, 
atta<^  plaintiff  as  be  was  passing  along  the 
street  in  front  of  defendant's  residence,  and, 
throwing  him  down,  bit  him  severely  on  the 
thigh.  The  dog  leaped  the  hedge  fence  In 
order  to  make  this  assanit,  which  seems  to 
have  been  without  provocation. 

As  to  tbe  disposition  of  tbe  dog,  the  testi- 
mony of  several  witnesses  for  plaintiff  tends 
to  show  that  the  actions  of  tbe  animal  were 
such  as  to  create  fear  for  personal  safely. 
Thus  tbe  driver  of  tbe  Ice  wsgon  said : 

"When  I  hollered  *iee,'  and  opened  the  door, 
the  dog  ran  at  the  gate,  and  I  Jumped  on  tii« 
wagon. 

The  baker's  boy  testified  that  the  dog 
would  Jump  over  the  hedge  and  come  right 
at  you.  The  butcher  boy.  without  entering 
into  details,  expressed  the  opinion  that  de- 
fendant's "red  dog"  was  "very  vicious." 

Defendant  testified  that  the  dog  was  mild 
and  gentle,  and  was  the  playmate  of  bis  chll* 
dren.  The  animal  had  been  in  defendant's 
possession  five  or  six  days  prior  to  October 
10,  1003.  He  was  keeping  tbe  dog  for  one 
Capt  Ophover,  the  owner,  who  was  absent. 
Shortly  after  October  19,  1903,  defendant 
sent  the  dog  to  a  friend's  house,  because 
threats  were  made  to  shoot  the  animal,  and 
baa  Devw  Men  him  since.  Gapt  Ophover 


died  In  May,  1904,  prior  to  the  trial  below. 
At  that  time  tbe-d<^  was  presumably  in  the 
possession  of  the  friend  to  whom  be  was  In- 
trusted or  given  in  October,  1908.  Defend- 
ant adduced  no  witness  hut  himself  to  prove 
the  disposition  of  the  animal.  Defendant's 
knowledge  of  tbe  dog  was  limited  to  the 
casual  observation  of  five  or  six  days.  De- 
fendant adduced  no  evidence  to  contradict 
the  testimony  of  several  witnesses  for  the 
plaintiff  to  tbe  effect  that  tbe  dog  had  on 
several  occasions  made  hostile  demonstrations 
'  against  pavons  calling  or  passing. 

That  the  dog  In  question  made  a  Tldons 
attack  on  plaintiff  is  not  disputed.  The 
animal  may  have  been  kind  and  gemtle  to 
defendant  and  family,  and  at  the  same  ttma 
vicious  towards  strangers. 

Defendant  relies  on  the  Martlnes  Case, 
106  La.  368,  80  South.  901,  6S  U  R.  A.  671, 
87  Am.  St  Rep.  306.  Article  2321  of  the 
Civil  Code  declares  that  "the  owner  ^  an 
animal  la  aiuwerable  for  tbe  damage  ha  baa 
caused." 

The  Martlnes  Case  holds  that  the  own&c 
of  a  dog,  which  bites  a  person.  Is  not  respon- 
sible In  damages,  where  It  Is  shown  that 
the  animal  "has  always  been  of  kind  tempw, 
and  has  never  attempted  to  bite  any  one, 
and  has  never  given  occasion  to  suspect  that 
it  would  bite."  After  citing  20  Laurent,  675, 
the  court  In  that  cose  said: 

"While  the  least  act  of  negUgenes  should  be 

enough  to  hold  one  liable  who  owns  a  dog,  yet 
it  most  appear  there  most  be  aooie  negllgenoet 

however  slight." 

According  to  the  text  of  Laurent,  the  own- 
er of  an  animal  will  not  be  declared  reapon* 
sible>  **Lors(iu'U  n'a  commls  aucone  eq>ece 
de  negligence  et  qu'il  n'a  pu  nl  pteriAi  nl 
empecher  I'aecldent  dammageable."  Accord- 
ing to  the  same  writer  the  law  presumes 
that  the  owner  of  the  animal  is  In  fault,  and 
the  burden  of  proof  Is  on  him  to  show  that 
he  was  without  the  slightest  fault  and  did 
all  that  was  possible  to  prevent  the  injury, 
Laurent  gives  as  an  example  tbe  case  of  a 
gNitle  horse  frightened  beyond  control  by 
unusual  noise  In  a  street  This  same  doc- 
trine was  announced  In  Shawban  Clarkflt 
24  La.  Ann.  SOU,  where  the  running  away  of 
a  horse  was  caused  by  a  Uilid  person  red^- 
lessly  driving  hla  vehicle  against  tike  buggy 
of  the  defendant 

Laurent  says  that  the  question  whether  the 
legal  presumption  of  fault  on  the  part  oC  the 
owner  can  be  rebutted  by  proof  that  he  was 
without  fault  was  a. subject  of  controversy 
among  the  commentators,  hut  that  tbe  do4> 
trine  has  been  recognized  In  the  Jurispru- 
dence of  France. 

We  do  not  think  that  the  defendant  haa 
rebutted  the  legal  presumption  of  fault  on  bia 
part  The  actions  of  the  dog  stamped  him 
aa  a  dangerous  or  vldous  animal,  HS^oaeH 
to  assail,  without  provocation,  persona  pass- 
ing along  tbe  street  In  front  of  defendants 
residence.  It  has  not  been  shown  hera^  as 
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In  the  Martinez  Case,  tbat  the  dog  has  always 
been  of  a  kind  temper,  has  never  attempted 
to  bite  any  one,  and  has  never  ^ven  occasion 
t<k  the  mspldon  that  he  wonld  bite.  De- 
fendant has  no  knowledge  of  the  prerloos 
life  of  the  animal,  nor  of  hla  disposition,  be- 
yond the  casual  observation  of  a  few  days. 
Dnrfng  that  brief  period  the  dog,  If  we  may 
believe  the  testimony  of  several  witnesses, 
manifested  a  disposition  to  attack  persons 
calling  on  bnslnMS  or  passing  along  the 
street  Defendant  does  not  appear  to  have 
taken  any  notice  of  these  hostile  manifesta- 
tions, or  to  have  taken  the  precaution  to 
confine  the  animal  to  the  premises  until  It 
coald  be  ascertained  tbat  It  was  safe  to  per- 
mit him  to  run  at  large. 

We  are  told  on  good  authority  that  It  Is 
the  nature  of  dogs  "to  bark  and  bite,"  and 
the  owner  who  assumes  that  a  strange  dog 
will  not  bite,  and  on  that  assumption  permit 
the  beast  to  run  at  large,  la  guilty  of  some 
degree  of  negligence. 

The  award  of  damages  Is  assailed  as  excess- 
ive In  amount  The  evidence  shows  an  ac- 
tual pecuniary  loss  of  I181.4C  by  reason  of 
medical  expenses  and  loss  of  time.  This 
leaves  about  $300  as  compensation  for  pain 
and  suffering.  As  to  this  latter  element  of 
damage  there  is  no  standard  of  measure- 
ment The  sound  discretion  vested  In  the 
trial  Judge  to  fix  the  amotmt  does  not  seem 
to  na  to  bave  been  abused.  To  be  attacked, 
thrown  down,  and  bitten  by  a  dog  Is  not  a 
trivial  injury. 

Judgment  affirmed. 


(116  La.) 
No.  15.731. 

MONONGAHBLA  RIVER  CONSOL.  (X)AL 
*  COKE  CO.  T.  BOARD  OB*  ASSBS8- 
ORS  et  al. 
<SaprtDM  Court  <tf  Lonlriana.  Nov.  20,  1905.) 

1.  OOUBTS— SmttBUC  CocBT--JusisDiano»— 
LcoALiTT  or  Tax. 

^nie  locality  of  a  tax  la  Involved  and  the  Jo- 
dldal  interpretation  of  a  statute  was  necessary. 
The  gronna  for  dismissal  was  not  sustained. 

On  the  Uerfts. 

2.  Taxation  —  Pbopxbtt  Sttbjsct  —  CLAna 
Owned  bt  Nonresident  Cobpobation. 

The  business  of  a  nonresident  corporation 
was  located  in  this  state  and  conducted  through 
a  local  agrat  Claims  of  the  corporation,  In 
definite,  tangible  form,  are  taxable;  similar 
property  owned  by  a  resident  bebig  snhJect  to 
taxation. 
8.  Same. 

The  prlndptet  "Hobllla  seQuuntor  per* 
•onam,'*  in  matter  of  taxation,  does  not  embrace 
movable  property  In  concrete  form,  such  as  bills 
or  notes  and  other  paper  taken  in  course  of  the 
bnsiness,  used  here  and  collected  here. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Taxation.  fiS  190.  191.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Thomas  C.  W.  Bills,  Judge. 
Action  by  the  Monongabela  River  Consol- 


idated Coal  &  Coke  Company  against  the 
board  of  assessors  and  others.  Judgment 
for  defendants,  and  plalntlfl  vsipea^M.  Af- 
firmed. 

Rice  A  Montgomery,  for  appellant  Fran- 
cis Charles  Zacbarle,  for  appellee  tax  collect- 
or. Henry  Garland  Dupre,  Aast  City  Atty., 
for  appellee  dty  of  New  Orleans.  George 
Hltchinga  Terrlbwry,  for  appellee  board  of 
aaseesora. 

BRBAUX,  OL  J.  The  ground  alleged  by 
appdlee  to  dlsmlaa  the  appeal  la  that  thla 
court  Is  wltliout  Jurisdiction  ratione  mate- 
rlie. 

The  amount  fat  controversy  aa  stated  does 
not  exceed  the  lower  limit  of  this  court's  ju- 
risdlcthnL  But  a  legnl  auestlon  is  at  Issua 

The  jurladlctlon  of  thla  court  faicludes 
cases  In  which  the  constltntlonallty  or  legal- 
ly of  a  tax  la  In  contestation. 

PliOntUTs  petition  eete  up  that  It  haa  prop- 
erty within  the  dlgr's  Umlts,  but  that  It  Is 
not  subject  to  taxation.  TUa  Is  denied  by 
the  defemdonta.  They  urge  tbat  plalntUf 
owes  taxes  under  statutes  of  1890  and  1898. 

A  question  of  construction  presents  Itself. 

Moreover,  the  rule  "Mobllla  aequuntur  per- 
sonam" enters  Into  the  issues  and  presents 
a  question  of  hiw— as  to  whether  or  not  it 
bears  some  application.  The  question  of  Ju- 
rlsdtotlon  is  dlqwaed  of  by  the  following  deci- 
sions in  which  Jurisdiction  was  maintained: 

In  State  v.  Bosenstream,  62  La.  Ann.  2127. 
28  South.  296,  ttifs  court  said: 

**Detendaat8  resist  the  ImporititHi  of  this 
license  tax,  In  effect  claiming  that  under  the  law 
they  DO  not  owe  it  Whether  they  owe  It  or  not 
depends  upon  the  construction  to  be  placed  upon 
the  statute  herein  before  referred  to.  It  Is 
therefore  clear  that  the  case  presents  the  ques- 
tion of  die  legality  of  the  tax  thus  sought  to  be 
imposed.  If  the  statute  authorizes  the  tax  col- 
lector to  demand  and  collect  the  same,  the  tax 
is  legal:  otherwise,  it  Is  lllegBl.  Judicial  In- 
terpretation  of  the  statute  is  necessary  to  de- 
termine this." 

The  following  dedsions  express  substan- 
tially similar  views  regarding  jurisdiction: 
Moody  T.  Spotomo,  112  La.  1009,  88  South. 
8S6;  Btqr  V.  Scbuff.  61  La.  Ann.  86, 2«  South. 
788. 

The  motion  to  dinniss  Is  overmled. 

On  the  Merits. 

Statement  of  facts :  The  plaintlfr  corpora- 
tion la  domiciled  la  the  state  of  Pennsylvania, 
where  its  president  resides  and  where  it  con- 
ducts Its  business  of  mining  Pittsburg  coal 
and  tranships  it  to  different  parts  of  the 
country,  including  New  Orleans. 

The  W.  G.  Wilmot  Company,  of  New  Or- 
leans, are  selling  agents  of  Its  coal  and  re- 
ceive the  price  therefor. 

Plaintiff's  complaint  Is  that  It  has  been  as- 
sessed by  the  board  of  assessors  for  the  par- 
ish of  Orleans  for  taxation  "upon  money 
loaned  on  interest,  all  credits,  and  all  bills  re- 
ceivable for  money  loaned  for  the  year  1004, 
ixk  the  sum  of  twoity-flve  htmdred  dollars," 
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and  tbat  VUm  1b  Ul^al,  becana^  It  contenda, 
Ita  credits  have  not  bem  reduced  to  a  definite 
or  concrete  form,  and  that^  In  eonseqaence, 
they  have  no  altna  In  this  state.  The  facts 
in  tbls  respect  are:  The  company,  through 
its  agmt  here,  accepts  dnebUls  payable  on  de- 
mand. These  du^ls  are  signed  by  the  clerk 
of  the  steamboat  to  which  coal  Is  sold  or  by 
the  chief  englnew  of  ttie  steamship.  They 
are  collected  here  1^  the  agent  The  Inten- 
tion of  the  assessing  d^artment  was  to  carry 
on  the  assemment  rolls  the  amount  thus  r^ 
rraoited  after  the  sale  of  coal  by  the  com- 
pany. 

The  duebllls  are  received  from  steamboats. 
As  relates  to  steamships,  the  coal  is  delivered 
on  receipts,  and  after  Its  delivery  sometimes 
plalntur,  through  Its  agents,  waits  three  w 
four  we^  for  payment 

Judgment:  Unquestionably  the  purpose 
of  the  statute  is  to  tax  all  property  not  ex- 
empt from  taxation,  whether  property  of 
taxpayers  domiciled  here  or  that  of  taxpayers 
who  are  nonresldaits.  Tax  Iaw  1^  p. 
546,  T?o.  170. 

The  oniy  qnestl<m  Is,  as  to  the  property  of 
the  latter,  whether  it  Is  property  which  can 
possibly  be  assessed  within  the  limits  of  the 
state;  that  is,  whether  it  Is  situs  sufiBcient 
to  warrant  its  assessment  for  taxation. 

Plaintiff  has  a  business  located  in  the  dty 
of  New  Orleans.  That  business  is  conducted 
through  an  agent,  who  converts  the  price  due 
for  property  sold  In  form  sufficiently  con- 
crete to  represent  the  debt  and  to  sue  there- 
on, should  he  choose  bo  to  do.  The  agent 
puts  the  evidence  of  the  credit  into  definite 
shape  and  holds  It  until  it  Is  collected.  He 
deposits  the  cash  therefrom  In  bank,  and  it  Is 
forwarded  through  the  bank  to  the  home 
company. 

In  other  words,  the  coal  of  plaintiff  is  sent 
here  to  be  sold ;  it  is  retained  to  be  sold ;  It 
Is  sold,  and  evidence  satisfactory  to  the  agent 
Is  taken  as  the  representative  of  the  price; 
and  when  payment  of  this  promise  to  pay  is 
made  the  amount  thereof  is  deposited  In 
bank,  to  be  forwarded  as  before  mentioned. 
The  business,  while  here,  is  under  the  direc- 
tion and  control  of  the  agent  domiciled  here. 
The  promises  to  pay  In  question  are  taxable 
in  the  hands  of  and  owned  by  residents  as 
tangible  property.  The  rale  has  been  made 
to  Include  nonresidents.  Section  7,  p.  350,  of 
the  act  of  1898,  provides  that  all  property 
subject  to  taxation  shall  be  placed  on  the  tax 
roll,  and,  If  persons  represent  buslneas  that 
may  claim  a  domicile  elsewhere,  the  Intent 
and  purpose  Is  that  It  shall  pay  all  such  taxes 
ass^sable  here  as  may  be  collected  from  res- 
idents. 

We  think  that  these  promises  to  pay,  taken 
In  connection  with  plalntifrs  business,  were 
not  to  be  considered  as  abstract  right  not  at 
all  removed  from  the  domicile  of  plalntUF. 
Whilst  the  cash  in  question  was  in  bank,  It 
was  liable  to  assessment  It  was  equally  as 
liable  prior  to  its  deposit  whilst  represented 
by  papa  due  to  the  local  business.  Becelv 


ing  paper  which  the  statute  orders  to  be  tax- 
ed bring!  it  within  tbe  tax  poww. 

It  was  witiiin  the  power  of  ttie  lawmaking 
avthorlty  of  the  sbito  to  tax  an  Indriitodaow 
^thkh  has  taken  a  concrete  form.  The  writ- 
ten  Instromait  evidencing  the  indebtedness  la 
'*Ieft  within  the  state  in  the  handa  of  an 
agent  of  the  nonreaident  owner.**  So  held  in 
New  Orleans  v.  Stanple,  175  U.  8.  817,  20 
Sup.  Gt  110,  44  L.  Bd.  174,  as  in  the  case 
before  ns  for  dedaion. 

The  tatn  just  dted  was  r^erred  to  In 
Board  of  Assessors  Case,  191  U.  8.  401,  24 
Sup.  Gt  lOd,  48  L.  Bd.  28%  and  the  prind- 
plee  therein  were  reaffirmed. 

Our  learned  Brother  of  the  district  court 
said  in  his  written  cq^nlon,  that  whldi  is 
evident  oiongii,  ttut  the  plaintltt  coold  sue 
on  the  duebllls;  that  the  bills  "themselves" 
would  furnish  the  concrete  evidence  of  the 
debt  and  anthoriae  Jndgmoit  ''Any  creditor 
of  the  plalntlfl  could  attadi  these  eridencea 
of  Indebtedness.** 

Having  conduded  that  the  written  ac- 
knowledgments were  tangible  and  seizable. 
we  are  led  ,to  the  further  conclusion  that  as 
such  they  must  bear  their  just  proportion  of 
taxes,  as  directed  In  iSxe  statute  dted  ubl 
supra. 

The  law  and  the  evidence  being  In  favor  of 
defendant,  the  Judgment  la  affirmed. 


(116  La.) 
No.  16,795. 
STATE  T.  LAMONT. 
(Snpreme  Court  of  Louisiana.  Nov.  20, 190B.) 

1.  Cbivinal  Law — Objections  to  Bvidknce. 

A  defendant  who  testified  as  a  witness  In 
her  own  behalf  as  to  a  fact  to  which  fact  the 
witnesses  for  the  state  bad  testified,  cannot 
legally  object  to  the  testimony  as  not  admissible 
on  the  ground  that  as  to  her  case  the  testimony 
was  foreign  and  not  admissfble. 

2.  Saio;. 

The  witnesses  to  whose  testimony  objection 
was  urged  by  the  defendant  did  not  prove  any- 
thing further  or  more  material  to  tiie  tones 
tlian  she  had  when  testifyliig  in  her  own  be- 
half. The  testimony  as  to  this  fact  was  sub* 
Btantially  the  same. 

[Ed.  Note. — For  cases  In  point  see  voL.  IS* 
Cent  Dig.  Criminal  law.  »  8188.  8189.] 

(Sylhibus  by  tiu  Court) 

Appeal  from  Criminal  District  Court  Par^ 
lah  of  Orleans ;  Joshua  6.  Baker,  Judga  - 

Ylola  Lament  was  convicted  of  grand  lai^ 
ceny.  and  appeals.  Affirmed. 

Warren  Doyle,  for  appellant  Walter 
Oulon,  Atty.  Oen.,  James  Porter  Parker.  Dist 
Atty..  and  Samuel  Alexander  Montgian^. 
Asst  Dist  Atty..  for  the  State. 

BREIAUX,  G.  J.  An  Indictment  was  re- 
turned by  the  grand  Jury  on  the  19th  day 
of  May,  1905,  In  which  It  was  charged  that 
the  defendant  Viola  Lament  stole  $1,140 
from  Frederick  Scott 
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She  was  duty  arraigned  and  placed  on  her 
defense.  On  the  2lBt  of  Jane,  1905,  she 
vas  found  gnilty  as  charged  by  a  jnry  cmn- 
posed  of  Ave  Jurors. 

Therenpon  the  court  sentenced  her  to  suffer 
Inqirlsomnent  In  the  state  penltenttary  at 
Aard  bUwr.  for  grand  larceny,  for  three 
yearai 

From  the  verdict  and  sentence  the  defend- 
ant prosecutes  this  appeaL 

One  ground  of  defense  Is  before  us  for  con- 
^dnration. 

It  sets  frarth  that  the  court  erred  In  per- 
mitting a  witness  (who  lets  out  rooms)  to 
testify  over  the  objection  of  the  defendant 
that  she  (the  witness)  had  rented  a  room  to 
a  man  unknown  to  ha,  who  was  (defendant 
contended)  In  no  manner  connected  or  identi- 
fied with  her,  and  was  'not  shown  to  be  an 
agent  or  co-cwsplrator  with  her,  tlie  defend- 
ant 

There  is  no  merit  In  the  objection. 

The  narrative  of  facts  of  the  trial  Judge, 
which  forms  part  of  the  bill  of  exceptions, 
definitively  and  completely  disposes  of  this 
objection. 

We  will  Insert  ttds  narrative  h^  slightly 

condensed. 

Miss  Hammong  testified  that  the  defendant 
and  bee  husband,  a  man  by  the  name  of 
Stortz,  boarded  with  her  for  several  weeks, 
but  left  early  on  Sunday  morning,  January 
29,  1905.  and  that  she  never  saw  them  after- 
wards. Mrs.  Duvlo,  who  lived  at  110-112 
Elks  Place,  between  Canal  street  and  Tu- 
lane  avenue,  testified,  as  shown  by  the  bill  of 
eiceptlonB,  that  on  the  same  Sunday  morn- 
ing she  rented  a  room  to  a  man  for  himself 
and  wife. 

No  objection  to  this  point  was  made  to  this 
testimony.  Mrs.  Duvlo  was  followed  as  a 
witness  by  her  niece  and  her  daughter,  wit- 
nesses In  corroboration  of  her  testimony,  and 
all  testified  to  the  effect  that  one  of  these 
witnesses  (Mrs.  Duvlo' s  daughter)  showed 
the  defendant  to  a  front  room  downstairs. 

Then  the  prosecuting  officer  recalled  Mrs. 
Davio  and  asked  her,  "What  room  did  yon 
rmt  to  tills  man?"  The  witness  answered^ 
"Downstairs  112." 

It  was  then  that  objection  was  urged  on 
the  ground  that  the  defendant  was  not  bound 
by  the  act  of  a  stranger,  which  objection 
the  court  overruled,  and  held  that  the  testl- 
moi^  was  admissible  to  show  that,  the  de- 
fendant had  occupied  the  room  rented  to  the 
man  r^erred  to  by  the  witnesses.  It  pre- 
sented a  question  of  Identification  of  a  roomer 
at  the  bouse  and  the  room  he  occupied — a 
fact,  we  take  it,  which  was  material  to  the 
issues  of  the  case. 

The  testimony  was,  for  the  purpose  men- 
tioned, admissible.  If  It  were  conceded  that 
it  was  not,  it  was  not  in  any  view  erroneous 
or  prejudicial  to  the  defendant 

Quoting  literally,  the  defendant  as  a  wit- 
ness "testified  that  Mr.  Stortz,  the  man  with 
whom  «be  was  living  engaged  the  room  for 


her  at  Mrs.  Duvio's,  and  that  she  called 
there  on  the  night  In  question  and  asked  for 
the  room  rented  by  him  that  morning;  that 
the  little  girl  (Mrs.  Duvio's  daughter)  show- 
ed her  the  room,  and  that  she  remained  there 
that  night  and  for  several  days  afterwards, 
giving  as  her  reason  tor  moving  that  she  pre- 
ferred the  room  at  this  place,  112  Elks  Place, 
to  the  room  she  vacated  at  180  South  Ram- 
part street  because  she  conid  see  out  In  the 
street  at  the  former  place"— practically  cor- 
roborating the  testimony  of  all  the  state  wit- 
nesses on  this  branch  of  the  case. 

An  accused,  who,  as  a  witoess,  directly  and 
clearly  corroborates  a  witness*  testimony, 
cannot  sustain  the  eontenttcm  that  the  testi- 
mony was  inadmissible. 

She  sustained  by  her  testimony  the  ad- 
missibility of  the  very  testlmmy  to  which 
she  now  objects. 

The  defense  cannot  be  sustained.  Under 
no  principle  of  the  law  of  evidence  can  It  be 
held  that  the  testimony  was  not  properly 
admissible.  She  admitted  that  she  bad  oc- 
cupied the  room.  That  proof  had  corrobora- 
tive effect  to  an  extent  tliat  made  it  im- 
possible to  hold  that  the  testimtniy  <kbjected 
to  was  improperly  admitted. 

There  remains  only  one  alternative,  and 
that  Is  to  affirm  the  r^Ict  and  sentence^ 

For  reasons  stated,  they  are  affirmed. 


ALABAMA  CONSOL.  COAL  ft  IBON  CO. 
V.  TURNER, 

(Supreme  Court  trf  AUbaoia.  Nov.' 28,  lOOB.) 

L  Waters  and  Water  Coubseb  —  Rights  or 
RiFABiAV  Owner — Divebsion — Pollution. 
Every  riparian  proprietor  has  an  equal 
riffht  to  have  tiie  stream  flow  through  his  land 
in  its  nattiral  state  without  diminution  In  quali- 
ty or  alteration  in  quantity;  and  a  diversion 
of  the  water  or  making  the  ftame  noxious,  so  as 
to  deprive  a  proprietor  of  the  use  thereof.  Is  a 
nuisance. 

[Ed.  Note. — Vot  cases  In  point  see  vol.  48. 
Cent.  Dig.  Waters  and  Water  Courses,  SS  89. 

70.] 

2.  Saux  —  Actions  —  Complaint  —  Supvioi* 

ENCT. 

A  complaint  which  alleges  that  defendant 
diverts  large  quantities  of  water  from  a  stream, 
preventing  the  water  from  flowing  down  the 
stream  In  its  accustomed  manner,  and  thereby 
Injuring  plaintiff  In  the  operation  of  his  mill, 
and  which  charges  that  defendant  has  conatruct- 
ed  a  dam  which  collects  debris,  and  that  the 
dam  has  discharged  the  accumulated  dAris  and 
filled  up  plaintiff's  dam,  so  as  to  materially 
lesacn  me  amount  of  water  accustomed  as  of 
right  to  flow  therein,  and  which  avers  that  de- 
fendant operated  ore  washers  and  opened  the 
floodgates  of  his  dam,  and  thereby  let  down  on 

{)lalntlff*s  property  debris,  rendering  his  dam 
ess  valuably  states  a  canss  of  action. 
8.  Saks— Appbofrlitiom — ^BxaHTS  Aoquibid. 

llie  enjoyment  of  the  watuv  in  a  stream 
by  a  riparian  proprietor  in  anbstantially  the 
same  manner  for  over  10  years,  with  the  Imowl- 
edge  of  a  lower  riparian  proprietor  and  with- 
out interruption,  raises  a  presumption  of  title 
as  against  a  rlj^t  of  the  lower  proprietor,  which 
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dorins  that  period  might  have  been,  but  was 

not,  asserted. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  fiS  71, 
149.] 

4.  Sahi — ^AsnnoiAL  Watkbwats — Goitbtbuo- 

TION — NMUQENCE — MaTERIALITT. 

Where  the  foundation  of  a  anit  by  a  ripa- 
rian proprietor  was  the  active  creation  or  a 
noisanoe  hy  defendant  in  conseqaence  of  the- 
constraction  by  him  of  waterways,  and  not  a 
wronfT  arising  from  negligence,  the  degree  of 
care  used  In  the  conatroction  of  the  waterways 
U  immaterial  In  determining  the  right  of  plain* 
tlif  to  recover  damageiL 

6.  Samb— Action  fob  Divebsion— IteFBNSii— 
Plea— SuFFiciENCT. 

A  plea,  in  an  action  by  a  lower  riparian 
owner  for  the  dlvo^on  of  the  waters  of  a 
stream  by  an  npper  riparian  owner,  which  al- 
leges that  the  latter  dlTerted  the  waters  for 
mnnufacttirlng  purposes,  nsed  them  In  a  rea- 
sonable manner,  and  then  returned  the  same  to 
the  Btream,  and  that  titere  was  no  material  dim- 
inution of  the  amonnt  returned  from  that  di- 
verted, states  a  good  defense, 
ft.  Appeal — Habmuesb  Ebbob — Ebbob  in  Sus- 
TAimno  Demttbbeb  to  Plbadhtq. 

Where  defendant  bad  the  benefit  of  a  de- 
fense set  forth  In  a  plea,  the  error  In  mistaining 
a  demurrer  tbttrato  was  harmless. 

7.  Watebb  awd  Watxe  Coubsbb— Conbtbi/o- 

TtOrt  or  DAICB— IlTJCTT  TO  LOWKB  OWHDI— 
LtABIUTT. 

A  riparian  proprietor,  who  constmcted 
dams  In  uie  usual  manner  and  such  as  to  be 
able  to  resist  water  coming  from  usual  freshets, 
was  not  liable  to  a  lower  riparian  owner  for 
damages  resulting  from  the  breaking  of  the  dams 
on  account  of  an  tttraordinary  flood, 

[Ed.  Note.— For  cases  in  point,  see  toL  4& 
Cent.  Dig.  Waters  and  Water  Courses,  I  234.] 

8.  EjVipbncb— Valttk  a&  Pbopxbtt — OFzniOK 
Etidbnce. 

The  market  jprlce  of  property  may  be 
Itroved  by  the  opinions  of  witnesses. 

[Ed.  Note.— For  eases  to  point,  see  ToL  SOt 
Cent.  Dig.  Evidence,  I  2273.] 

Appeal  from  City  Court  of  Talladega;  O. 
E.  Miller,  Judge. 

"To  be  officially  reported." 

Action  by  J.  B.  Turner  against  the  Ala- 
bama Consolidated  Coal  ft  Iron  Company. 
From  a  judgment  for  plalutU^  defendant  ap- 
peal!. Berecsed. 

Action  for  damages  for  taking  watte  from 
a  running  stream,  and  polluting  tbe  stream. 
The  complaint  alleges,  aftor  setting  forth 
tbat  plaintiff  la  the  ownw  of  a  tract  of  land 
and  dracrlblng  It,  and  that  plaintiff  has  a 
mOl  and  mill  pond  on  said  tract  of  land 
across  and  on  Obeaha  creek,  that  on  aald 
Cheaha  creeik,  above  plaintifiTB  premises  and 
near  thereto,  located  in  T.  county,  Ala.,  de- 
fendant has  constructed  and  la  now  operat- 
ing  a  pumping  station,  wherebj  defendant 
has  diverted  and  ts  now  diverting  large 
qnautltieB  of  water  from  the  channel  of  said 
creek,  and  preventing  said  waters  from 
flowing  as  they  wore  accustomed  to  flow 
down  said  stream  and  Into  said  pond  of 
plaintiff's,  wherefore  plaintiff  avers  and 
charges  that  by  aald  wrongful  act  of  the 
defendants  he  Is  and  baa  been  greatly  In- 
jured and  damaged,  and  has  been  put  to 
great  InconTenlence  and  trouble;  all  of  which 


damage  up  to  tills  time  and  accruing  In  12 
months  prior  to  tbe  bringing  of  this  Bult 
amounts  to  tbe  sum  of  $8,000,  and  avers  that 
near  said  creek  and  above  the  lands  of  plain- 
tiff defendant  has  constructed  a  dam,  and  In 
said  dam  has  constantiy  allowed  and  caused 
to  collect  large  quantities  of  red  mud,  flltb, 
and  ddbrls,  and  within  said  last  12  months 
said  dam  has  from  time  to  time  broken 
and  discharged  Its  accumulated  contents  of 
red  mud,  flltb,  and  d6brts  Into  tbe  waters  lead- 
ing into  said  Cheaha  creek,  and  down  to  the 
dam  ot  plaintiff  across  Cbeataa  creek,  fliling 
up  said  dam  of  plaintiff  to  such  an  extent 
as  to  materially  lessen  tbe  amount  of  said 
water  of  right  accustomed  to  accumolate 
tha«ln;  and  plaintiff  avers  that  defendant's 
dam  has  so  broken  and  discharged  Its  red 
'  mud,  filth,  and  dfibrls  In  plaintiff's  dam  as 
aforesaid  by  reason  of  the  negllgaice  of 
tiie  defendant,  whertfore  plaintiff  avers  that 
by  said  wrongful  acts  of  the  defendant  he  ia 
and  has  been  within  the  last  12  months  prior 
to  the  bringing  of  this  suit  greatly  damaged 
and  Injured  and  put  to  great  expense  and 
trouble  and  Inconvenience^  axiH  charges  de- 
fendants with  operating  ore  washers  and 
willfully  openhig  tiie  floodgates  to  tiie  dam, 
and  letting  down'  on  plaintiff  red  mud,  fllth. 
and  debris,  and  rendering  tbe  dam  and  other 
property-  leas  valuable,  all  within  12  months 
prior  to  hrli^ng  of  suit 

There  were  two  assignments  of  demurrer 
setting  up  misjoinder  of  causes  pf  afition,  one 
for  diverting  water  and  tite  other  polluting 
water.  These  were  overruled. 

Counts  4  and  6  were  added  by  way  of 
amendment  and  are  enlargements  and  am- 
pliflcations  of  counts  2  and  8.  Demurrers 
were  overruled  to  theee  counts. 

Defendant's  plea  4  alleged  that  tbe  def«id- 
ant  for  more  than  10  years  prior  to  the 
bringing  of  plalntlfTB  suit  has  t»ed  the 
waters  of  said  Cheaha  credc  In  the  same 
manner  as  alleged  In  the  complaint  that  It 
was  used  by  tiie  defmdant  to  the  Injury  of 
the  plaintiff,  add  defendant  avers  tbat  such 
user  was  continnoui^  adverse,  and  und^ 
a  claim  of  right,  and  for  more  than  10  years 
before  the  brlni^  of  this  sul^  and  was  so 
used  with  the  knowledge  of  the  plaintiff 
and  that  by  Tlrtne  of  such  user  defendant 
has  acquired  the  right  to  continue  such  lue. 
Plea  6  was  a  i^ort  plea  of  the  statute  of  10 
years.  Plea  8,  interposed  to  the  first  and 
fourth  counts,  alleged  "that  the  water  divert- 
ed by  Its  pumphig  station  was  pumped  out  of 
Cheaha  creek  at  a  pumping  atetion  owned  by 
it  to  Its  ore  washers  and  famaces  at  Inmton ; 
tbat  tbe  water  so  pumped,  after  passing 
through  Ite  washers,  was  returned  to  €3ieaha 
creek  through  Fane's  cre^;  and  that  no 
water  was  used  from  that  pumped,  except 
tbat  hi  necessary  for  the  purpose  of  operat- 
ing Its  plant,  and  that  all  the  water  bo  used 
la  used  with  due  care  to  the  righto  of  tbe  lower 
riparian  owner,  and  that  there  Is  no  materi- 
al diminution  of  the  amount  retomed  from 
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that  dlTerted,  the  same  being  used  In  a  rea- 
■onable  manner  for  the  mannfactnrtng  pnr- 
poaas  abore  set  forth." 

Demnrrera  were  Interposed  to  these  pleas, 
and  sustained  bj  the  lower  conrt 

Charge  12,  requested  by  the  defendant  and 
refused,  was:  "The  court  charges  th%  Jury 
that  if  the  mud  dams  constructed  by  the  de- 
fendant were  constructed  In  the  usoal  man- 
ner, and  that  such  mud  dams  so  constructed 
were  properly  constmcted,  and  were  so  con- 
structed as  to  be  able  to  hold  and  reatst  all 
the  water  coming  from  the  ordinary,  usual, 
and  expected  freshets,  thai  the  defendant 
would  not  be  liable  for  damages  resnltlng 
from  the  breaking  of  such  dams  on  account 
of  any  extraordinary  and  entlr^  mwqwct- 
ed  floods." 

Knox,  Dixon  &  Burr,  for  appellant  Browne, 
McBlderry  &  Barrlaon,  for  appellee. 

HARALSON,  J.  The  principles  of  law  In- 
Tolved  In  the  decision  of  this  case  have  been 
the  subject  of  repeated  decisions  in  this 
and  other  courts.  We  may  r^er  to  these, 
especially  from  our  own  court,  as  furnishing 
a  guide  for  tne  determination  of  questions 
presented. 

In  the  old  case  of  Stein  t.  Burden,  29  Ala. 
127,  65  Am.  Dec.  894,  it  was  held,  that  a  ri- 
parian proprietor  has  no  property  In  the 
water  itself  which  flows  through  his  land, 
but  a  simple. usufruct  while  It  passes  along; 
that  be  may  use  the  water  passing  through 
his  land  as  he  pleases,  subject  among  other 
things  to  the  condition,  that  ffter  using  It, 
he  return  the  water  to  Its  ancient  channel; 
that  where  a  proprietor  has  direrted  water 
from  its  accustomed  channel,  to  the  injury 
of  a  land  owner  on  the  stream  below  him 
the  water  should  be  returned  Into  the 
ancient  channel,  at  the  cost  of  the  defend- 
ant Many  authorities  are  referred  to  as  sus- 
taining these  principles.  It  was  again  said : 
"DiTersIon  of  the  water  of  the  stream  Is  an 
■act  continuous  in  its  character,  and  each 
effluence  of  water,  resulting  from  the  unau- 
thorized act  of  another,  is  a  wrong  done 
to  the  proprietor  below,  if  thereby  the  flow 
of  the  stream  \b  materially  diminished.  It 
Is  a  continuing  nuisance,  and  an  action  lies 
for  the  damages,  toties  quotles.  Each  suc- 
cessive flow  being  a  new  wrong,  a  nuisance 
continued,  imposes  a  corresponding  contem- 
poraneous obligation  to  return  such  water  to 
the  stream." 

In  the  later  case  of  Tenn.  Ooal  I.  &  R.  R. 
Co.  T.  Hamilton.  100  Ala.  262,  14  South.  167, 
46  Am.  St  Rep.  48,  the  same  principles  are 
declared  and  emphasized.  It  was  said:  "The 
old  maxim,  'aqua  currit  et  debet  currere,  ut 
currere  solebaV  Is  familiar  to  all.  It  means 
in  practical  application  that  water  la  the  com- 
mon and  equal  property  of  every  one  through 
whoae  dominion  It  flows,  and  that  the  right 
«f  each  to  Its  use  and  consumption,  while 


passing  over  hla  possession  Is  the  same.  He 
must  so  use  It  aa  not  to  destroy,  or  unrea- 
sonably impair  ttie  equity  rights  of  others." 

The  general  rule  Is  often  stated  to  be  that 
**eTery  riparian  proprietor  has  an  equal  right 
to  hare  the  stream  flow  through  his  land  in 
its  natural  state,  without  material  dlmlniH 
tton  In  quantity,  or  alteration  in  quality. 
*  *  *  Any  dlTKsion  or  obstruction  of  the 
water  which  substantially  diminishes  tiM 
Tolnme  of  the  stream,  so  that  It  does  not 
flow  nt  currere  solebal^  or  which  defiles  and 
cwmpta  it  to  aoch  a  degree  as  eseentlBlly  to 
impair  its  purity  and  prevent  tlie  use  of  It 
for  any  of  the  reasonable  and  propu  pur- 
poses to  which  running  water  la  usually  ap- 
plied, mich  as  irrigation,  the  propulsion  of 
machinery,  or  consumption  for  domestic  use, 
la  an  Infringranent  of  the  rlghte  of  the  owner 
of  land  tlvough  which  a  vatw  course  mns^ 
and  createa  a  nuisance  for  which  those  there- 
by injured  are  entitled  to  a  recoTery." 

In  Gould  on  Waters  It  Is  declared,  that  ac- 
tions may  be  maintained  for  the  following 
causes:  "The  casting  upon  one's  own  land 
of  dirt  and  foul  water,  or  substancea  which 
reach  the  stream  by  i>ercoIatlon;  •  •  • 
the  letting  of  water  made  noxloos  by  pre- 
cipitation of  minerals,  •  •  •  or  render- 
ing the  watw  unfit  for  domestic,  culinary  or 
miuiug  purposes,  or  for  cattle  to  drinlt  of, 
or  flsh  to  live  In,  or  for  manufacturing  pur- 
poses." 

In  one  aspect  of  the  case,  still  another  au- 
thority Is  pertinent:  "Where  one  who  owns 
land  on  a  stream,  uses  the  water  to  wash 
ore  taken  from  bis  land,  and  then  allows 
the  water  to  return  to  the  stream  so  polluted 
as  to  be  unflt  for  watering  stock  or  for  do- 
mestic uses,  for  which  it  was  formerly  used, 
by  a  lower  riparian  owner,  and  from  which 
there  is  a  deposit  of  mud  or  refuse  ore  on 
the  land  of  the  lower  riparian  owner  impair- 
ing its  fertility,  he  is  liable  to  an  action  tor 
damages  to  the  lower  riparian  owner." 
Drake  t.  U  B.  a  I.  &  R.  Co.,  102  Ala.  601, 
14  South.  749,  24  L.  a.  A.  64,  48  Am.  St  Rep. 
77. 

From  the  foregoing  principles,  It  appears 
to  be  manifest  that  the  demurrers  to  the 
dUferent  counts  in  the  complaint  were  prop- 
erly overruled. 

The  flrst  and  second  pleas  were  the  general 
Issue — the  third  was  the  statute  of  limita- 
tions for  one  year.  On  these  issue  was 
Joined. 

The  fourth  and  fifth  set  up  the  stotute  of 
limitations  of  ten  years,  that  defendant  com- 
menced the  use  of  the  water  in  Cheaha  creek 
in  the  manner  complained  of  In  plaintllTs 
complaint  more  than  ten  years  before  plain- 
tieCs  suit  was  commenced,  and  defendant  has 
used  the  water  in  substantially  the  same 
manner  continuously  since  that  time,  with 
the  knowledge  of  the  plaintiff,  and  for  this 
reason  has  acquired  the  right,  as  against 
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iht  plaintiff,  to  use  the  water,  tbe  nse  of 
whlcb  la  the  baals  of  platntUTs  action. 

A  demnrrar  to  these  ^eaa  waa  auBtalneO, 
and  In  tfala,  wa  amtrebend  the  court  ored. 
The  question  aeenia  to  have  been  definitely 
■ettled  In  Stein  ▼.  Bnrden,  24  Ala.  148,  «0 
Am.  Dec  4118,  and  approved  bj  othn  adjudi- 
cations of  the  conrt  As  was  thm  said:  *1t 
Is  the  establlahed  doctrine,  ttiat  tbe  ezclnslTe 
m^oymeait  of  water,  or  any  other  easement. 
In  a  particular  way,  tor  the  length  of  time 
which  Is  the  p«lod  of  the  statute  of  limita- 
tions, tfjjtqred  wlttiout  Interruption,  Is  suffl* 
dent  raise  a  presumption  of  title,  as 
against  ft  right  In  any  other  person,  which 
might  have  been,  but  was  not  asserted.'* 
Dlbrlcht  T.  B.  W.  Oo..  86  Ala.  S82,  6  South. 
TSk  4  Lb  B.  A.  B72, 11  Am.  St  Bep.  72;  Crabtree 
T.  Baker,  76  Ala.  81,  Bl  Am.  Rep.  424;  Nlnln- 
ger  T.  Norwood,  72  Ala.  286, 47  Am.  Dec.  412; 
Wright  T.  Moore^  88  Ala.  603,  82  Am.  Dec. 
781. 

Angell  on  the  Law  of  Water  Courses,  | 
200,  holding  to  the  doctrine  that  any  man 
has  the  right  to  have  tbe  advantage  of  a 
flow  of  water  on  bis  own  land,  without  dim- 
inution or  alteration,  lays  down  tbe  doctrine, 
that  an  adverse  right  may  exist  founded  on 
tbe  occupation  of  another,  stating:  "And  al- 
though tbe  stream  be  either  diminished  in 
quantity,  or  man  oormpted  In  quality,  as  by 
means  of  tbe  ezerdse  of  certain  trades,  yet 
it  tbe  occupation  of  tbe  party  so  taking  and 
using  It,  have  existed  for  so  long  a  time  as 
may  raise  Uie  presumption  of  a  grant,  the 
other  party,  whose  land  is  below,  must  take 
the  stream  subject  to  such  adverse  right" 
1  Am.  tc  Eng.  Ency.  Law  <2d  Ed.)  87S;  22 
Am.  A  Eng.  VSacj.  Law  (2d  Ed.)  1187. 

Tbe  sixth  plea  was  emmeous  und  subject 
to  demurrer.  The  foundation  of  the  snlt 
being  the  active  creation  of  a  private  nui- 
sance, and  not  merely  a  wrong  arising  from 
n^Ugrac^  the  degree  of  care  used  by  de- 
ftndant  in  the  construction  of  waterways  Is 
immaterial  in  determining  tbe  right  of  plain- 
tiff to  recover  actual  damages  from  it  O. 
of  O.  B.  R.  Oo.  V.  Windham,  126  Ala.  SOXi, 
28  South.  892L 

The  eighth  plea  to  tbe  first  and  fourth 
counts  was  good,  and  not  open  to  the  grounds 
of  douurrer  interposed  to  them.  But  It 
afilrmatlTely  appears  from  the  bill  of  ezcep> 
tions.  that  tbe  defendant  had  tbe  benefit  of 
tbe  defense  made  said  plea  under  the 
general  Issue,  and  at  most  It  was  otot  with- 
out injury.  L.  ft  N.  B.  R.  Oo.  v.  Hall,  131 
Ala.  161.  82  South.  606;  TutwUer  v.  Hc- 
Garty,  121  Ala.  8S6,  26  South.  828. 

Oharge  12,  requested  by  defendant^  should 
have  beat  j^ven.  If  tbe  facta  hypothesised 
in  said  charge  were  shown  to  be  true,  under 
the  decisions  of  tbis  court,  the  condlti<ms 
refwred  to  in  said  charge,  exempted  defend* 
ant  from  liability  on  account  of  the  break- 
ing of  said  dams.  Columbus  &  W.  B.  Co.  v. 
Bridges,  86  Ala.  449.  S  South.  864.  11  Am.  St 


Bep.  68;  Amdt  v.  dtf  of  Cullman,  182  Ala. 
551,  81  South.  478,  90  Am.  St  Rep.  922;  24 
Am.  &  Eng.  Ency.  Law  (Ist  Ed.)  9^;  10 
Am.  &  Eng.  Ency.  Law,  10  Am.  &  Stag. 
Ency.  Law  (2d  Ed.)  696^ 

There  waa  no  enor  In  allowing  tin  wit- 
ness, Lackey,  to  state  what  in  his  oplnton 
waa  the  market  nine  of  this  mill  laroperty 
June,  1902.  The  market  price  of  pn^iorty 
being  a  conduafon  which  Is  largely  made  up 
of  presumptions,  may  always  be  proved  by  the 
fliplnions  of  witnesses  based,  of  necessity 
ev«  In  fact  on  hearsay.  Burks  v.  Hubbard. 
69  Ala.  880;  E.  T.  V.  G.  B.  a  Co.  v.  Wft^ 
son,  90  Ala.  44,  7  South.  818. 

Beversed  and  ronanded. 

DOWDBLLt  SIMPSON,  and  DflNSON.  IJ. 
concur. 


ABERCROUBIB  v.  FOUBTH  NAT.  BANK 
OP  UONTOOMEBT. 

(Supreme  Coart  of  Alabama.  May  80,  1905.) 

1.  VRAxroB,  STATun  or  —  Pbokisk  ¥0  Pat 
DsBT  or  Anoihxb— Novation. 

Where  a  defendant  Basumed  payment  <tf  a 

DOte  made  by  another,  and  tbe  note  was  mark- 
ed jwld  and  delivered  to  defendant,  the  trana- 
action  was  a  Dovation,  and  not  within  the  stat- 
ute of  frauds,  thougli  not  in  writinx. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  f  4^.] 

2.  TBIAZ/— iNSTBUCnONS— Ehfhabiziito  Pab- 
TIOULAB  Evidence. 

A  charge  which  calls  upon  the  trial  court 
to  emphasize  to  tbe  jory  a  part  of  the  evideDce 
is  properly  refused. 

[Ed.  Note.— iFor  cases  In  point,  see  vol.  46, 
Gent  Dig.  Trial,  S  67a] 

Appeal  from  City  Court  of  Mwitgomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported.'* 

Action  by  the  Fourth  National  Bank  of 
Mimtgomery  against  Charles  6.  Abwcrombie. 
From  a  Judgment  tor  plalntlfl;  defendant 
aroeals.  Affirmed. 

Fred.  S.  Ball  and  W.  U  Martin,  for  ap* 
pellant   R.  L.  Harmon,  fbr  appellee. 

ANDERSON,  J.  If  a  debtor,  creditor,  and 
third  person  agree  together  that  the  debtor 
aball  be  discharged  and  the  creditor  look  to 
the  third  peraon  for  bis  pay,  this  arrange- 
ment is  valid,  thou^  not  In  writing,  be- 
cause tbe  debt,  in  being  cast  upon  tbe  third 
person.  Is  taken  off  the  other,  and  the  re- 
lease of  such  other  person  fumlBhed  a  con- 
sideration for  the  new  promlBs.  But,  it  the 
old  debt  Is  not  lifted,  the  new  promise  must 
be  In  writing,  and  a  fresh  consideration  must 
be  added.  Bishop  on  Contracts,  1 1261.  Ac- 
cording to  the  averment  of  the  complaint,  the 
old  note  wu  marked  *Tald"  and  given  over  to 
ttie  defendant,  wbo  assumed  the  payment 
of  same  tbrongSi  Le  Grand,  or  by  himself  in 
case  Le  Grand  ftilled  to  ^gn  a  new  note. 
It  Is  clear  that  plaintiff  and  defendant  lifted 
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tbe  <M  note,  uoordlDg  to  the  testlmoiiy  of 
Berney  and  as  arerred  In  tbe  complaint,  and 
that  the  defendant  assumed  the  payment 
thereof.  It  not  being  material  whether  he 
did  it  through  Le  Grand  or  not.  as  be  gnaiv 
anUed  its  payment  npon  the  consideration 
that  tbe  old  note  was  to  be  marked  paid 
and  dellTered  to  him.  This  transaction  did 
not  come  within  the  statate  of  frands  and 
was  binding,  thou^  not  in  writing.  Moragne 
T.  Slchmond  LocomotlTe  Co..  124  Ala.  540, 
27  South.  210;  Westmoreland  t.  Porter,  75 
Ala.  462;  Thornton  t.  Onlce,  73  Ala.  321; 
Underwood  t.  Lorelace,  61  Ala.  16S,  The 
trial  court  did  not  err  in  orerruUng  the  de- 
morrers  to  the  complaint. 

The  trial  conrt  properly  refused  the  gener- 
al charge  asked  by  the  defendant  The 
other  charge  refused  has  often  been  con- 
demned by  Okls  conrt,  as  calling  upon  the 
trial  court  to  emphasize  to  the  jury  a  part 
of  the  evidence.  Montgomery  St  By.  t.  Rice 
(Ala.)  88  South.  857. 

Tbe  Judgment  of  tbe  dty  court  is  affirmed. 

McCLBUiAN,  a  J.,  and  TYSON  and  SIMP- 
SON, 33.,  concur. 

OATBS  T.  HoGIiACN. 
(Supreme  Court  of  Alabama.  Nor.  16,  lOOS.) 

1.  FAUB  IHPBISONUBNT— MAUCIh-BVlDBNCX. 

In  an  action  for  false  Imprisonment  evi- 
dence that  plaintiff  was,  when  arrested,  confined 
in  the  courthouse  and  not  given  suffldeut  bed- 
ding, was  admissible  to  show  Dialice. 

2.  SAHS— ETIDBNOB— RBLBTAnCT. 

In  an  actioD  for  false  imprisonmrat  evi- 
dence as  to  bow  long  the  Jostice  of  the  peace 
who  Issued  the  warrant  under  which  plaintiff 
was  arrested  bad  occupied  the  office  was  Imma- 
terial. 

8.  Tbuxt— Aboitment  or  ConnsKL. 

In  an.  action  for  false  imprlsocment,  it  was 
not  error  to  refuse  to  exclude  from  tbe  jury  a 
statement  of  plaintiff's  counsel  that  it  was  the 
doty  of  ^e  jury  to  teach  the  defendant  that  he 
coiud  not  collect  bis  debts  in  this  manner. 
4.  Falsb  Impbibonmknt— Instbuctiohs. 

In  an  action  for  false  imprisonment,  an  in- 
stmctlon  that  no  recover;  could  be  bad  for 
malicious  proeocutioa  should  have  been  given. 

Ol  SAVB. 

In  an  action  for  false  Imprisonment  in- 
structions that  whether  or  not  the  fact  that  de- 
fendant sis^ied  tbe  void  warrant  mider  which 
plaintiff  was  arrested  caused  the  justice  who 
fasued  it  to  omit  to  sign  it  yet  if  defendant 
with  knowledge  of  the  condition  of  tbe  war- 
rant continued  to  prosecute  plaintiff,  or  if  the 
act  of  defendant  in  sixnioe  the  warrant  caused 
plaintiff  to  be  arrested  under  a  void  process,  or 
caused  the  justice  to  fail  to  sign  it  tbe  jury 
must  find  for  plaintiff,  were  proper. 

Appeal  fnun  Circuit  Court  Honsttm  Goon- 
It  ;  A.  H.  Alston.  Judge. 

"Not  officially  reported.* 

Action  by  X  T.  McOlaun  against  W.  S. 
Oatea.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Defendant,  being  samlned  as  a  witness  In 
bis  own  behalf,  was  asked  bow  long  Solomon 
had  been  a  Justice  of  the  peace,  stating  at  the 


time  that  he  proposed  to  show  that  Bolomim 
bad  been  filling  the  office  of  justice  of  the 
peace  for  several  years.  The  court  sustained 
objection  to  the  testimony,  and  defendant  ex- 
cepted. This  is  all  tbe  record  shows  as  to 
this  matter.  Solomon  was  the  justice  of  the 
peace  who  issued  the  warrant  npon  which  tbe 
arrest  was  made,  and  out  of  which  this  suit 
arose.   He  failed  to  sign  tbe  warrant 

In  bis  address  to  Jury  plalntUTa  attorney 
said:  "It  is  the  Autj  of  tbe  Jurors  of  this 
countr  to  tell  Dr.  Oatea  that  he  cannot  col- 
lect his  debts  in  tills  way,  if  he  has  adopted 
this  method  of  collecting  the  debts."  De- 
fmdant  objected  to  this  argument  and  moved 
the  conrt  to  exclude  It,  and  the  court  refused. 

Cha^  1,  requested  by  defoidant  and  re- 
fused tqr  the  court:  "Tbe  jury  in  this  case 
cannot,  under  the  evidence,  find  any  vwdlct 
against  Oatee  for  malicious  prosecution.'* 

Charge  2,  requested  by  the  defendant  and 
refused  by  the  court:  "The  court  charges 
the  jury  that  there  is  no  evldeaice  before  them 
that  Oatea  ratified  the  unlawful  arrest" 

(Surge  8,  refused  to  defendant:  *^rbe 
court  charges  the  jury  that  there  la  no  evi- 
dence befUre  them  that  Oatea  caused  the 
arrest  of  plalntUT." 

Charge  4.  requested  by  and  given  tor  plain- 
tiff: "If  the  Jury  believe  that  Oatee'  signing 
ttie  warrant  did  not  cause  Solomon  to  omit  to 
sign  it,  then.  If  you  believe  that  Oatas,  having 
knowledge  of  the  void  condition  of  tlie  war- 
rant, continued  to  proaeeute  the  plaintiff,  then 
the  defendant,  Oatea,  la  liable,  and  your  ver- 
dict must  be  for  the  defendant" 

Charge  8.  requeated  and  given  for  plain- 
tiff: "If  the  jury  believe  from  the  evidence 
that  the  act  of  Oatea  in  algning  tbe  warrant 
caused  the  plaintiff  to  be  arrested  under  a 
void  process,  tbok  th«y  must  find  for  the 
plahiUff." 

Charge  2.  requested  for  and  i^vm  by  tiM 
court  to  plaintiff:  *'Altbou^  yon  may  be- 
lieve that  Oates'  signing  tiie  warrant  did  not 
cause  Solomon  to  omit  signing  it,  yet,  U  yon 
further  believe  tiiat  Oates  continued  to  prose- 
cute the  plaintiff  with  full  knowledge  of  the 
void  condition  of  tiie  warrant,  l^e  plaintiff  Is 
entitied  to  recover." 

Charge  1,  requested  1^  and  given  for  plain- 
tiff: "If  the  jury  believe  from  the  evidence 
that  the  fact  that  Oates  signed  the  warrant 
caused  the  Justice  of  tbe  peace  to  Issue  the 
warrant  without  signing  it  they  must  find  for 
the  plaintiff." 

A.  E.  Pace,  for  appellant  J.  P.  Peiham 
and  Dell  &  Crawford,  for  appellee. 

HARALSON,  3.  Tbe  action  la  for  false  Im- 
prisonment, "plaintiff  claiming  of  def^dant 
$1,000.00  for  maliciously  and  without  proba- 
ble cause  therefor,  causing  tbe  plaintiff  to  be 
arrested  and  deprived  of  his  liberty  on  a 
charge  of  removing  property  on  which  an- 
other bad  a  Uen,  for  five  days,"  etc.   It  is 
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snbatantlally  In  Code  form  (No.  19,  p.  946  of 
•Code).  No  point  was  made  at  to  the  suffl- 
'Ciency  of  the  complaint,  and  the  trial  was  had 
■on  Issoe  Joined  on  it  The  facts  of  the  case 
need  not  here  be  repeated.  They  are  well  set 
■out  In  the  opinion  In  the  case  of  Oatea  t.  Bol- 
iock.  136  Ala.  MS,  83  South.  836.  96  Am.  St. 
Rep.  88,  where  most  of  the  questions  involved 
In  this  case  were  considered  and  decided. 
Tor  the  sake  of  brerily,  we  conaider  In  this 
case,  as  th^  appear,  tbe  erton  assigned 
which  are  insisted  on. 

1.  The  plaintifl  while  being  examined  as  a 
witness  in  his  own  behalf,  testified  that  when 
arrested  by  the  constable,  he  was  put  in  the 
-guard  house  of  the  town ;  tbat  the  place  waa 
cold,  damp  and  unfurnished;  that  he  was 
sick  when  put  in;  was  not  fed  regularly, 
got  no  snpper  the  nlgbt  of  the  arrest,  and  was 
given  no  dinner  the  next  day.  He  was  asked, 
"What  bedding  was  furnished  him  while  in 
the  guard  house?"  He  answered  that  he 
''had  no  mattress  or  pillow,  and  only  a  piece 
-of  a  quilt"  Defendant  objected  to  the  qxLe»- 
tlon,  because  it  called  for  Illegal,  irrelevant 
4Uid  immaterial  evidence,  which  objection  was 
•overruled.  The  burden  was  on  plaintiff  to 
prove  that  the  arrest  and  Imprisonment  was 
malidons  and  without  probable  cause.  The 
•complaint  so  averred.  It  was  held  in  the 
<;a8e  above  referred  to,  that  the  warrant  un- 
der which  plaintiff  was  arrested,  was  void, 
and  under  the  facts  of  the  case,  as  was  also 
held,  fbe  Jury  was  authorized  to  find  that 
the  Issuance  of  the  void  warrant  was  procur- 
ed by  the  defendant,  for  which  he  was  liable 
to  the  plaintiff  for  his  unlawful  arrest  Oates 
T.  Bullock,  186  Ala.  638,  33  South.  835,  96 
Am.  St.  38.  In  this  action  the  evidence 
■objected  to  was  admissible  to  show  malice^ 
■as  alleged,  and  this  as  an  element  of  dam- 
ages. Fuqua  t.  Qamblll,  140  Ala.  468,  87 
South.  236. 

2.  How  Ung  Solomon  bad  been  a  Justice 
■of  tba  peace  bad  no  bearing  on  the  laanes  In 
the  ca8& 

3.  There  was  no  error,  under  our  rulings. 
In  the  refusal  of  the  conrt  to  exclude  from 
the  Jury  a  part  of  the  argument  of  counsel 
for  plalntlfC  Gross  t.  State.  68  Ala.  476; 
Dennis  t.  State.  189  Ala.  110,  36  Soutb.  651. 

4.  Charge  1  requested  by  the  defendant 
ahould  have  been  given.  Rich  v.  Mclnerny, 
103  Ala.  346,  16  South.  663.  49  Am.  St  Rep. 
'82.  Davis  T.  Sanders,  133  Ala.  276,  82  South. 
499.  There  was  no  error,  under  the  evidence, 
In  refusing  defendant's  requested  charges  2, 
3.  and  4. 

5.  We  find  no  error  in  the  four  charges 
requested  by  and  given  tor  plaintUT.  Oates 
V.  Bullock,  136  Ala.  645,  88  Soutb.  835,  96 
Am.  St  Rep.  88. 

For  Uie  error  Indicated,  ttie  Judgment  will 
be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

DOWDDLU  SIMPSON,  and  DBN80N,  33^ 
-concur. 


MORRIS  T.  STATB. 
(Sapreme  Coort  of  Alaliama.  June  1,  190B.) 

1.  iNDICTMSHr— MonoiT  TO  QUASH — EiVlDBncB 
IN  SUPPOBT  or  GSOUNDft— NEcsaaiTT. 

Where  there  was  no  evidence  offered  in 

support  of  a  motion  to  qoaah  an  indlctmeiic 

because  the  grand  jury  was  not  properly  drawn, 

the  motion  was  properly  denied. 
[Bd.  Note. — For  cases  in  iwint,  see  vpL  27, 

O^t,  Dig.  Indictment  and  Information,  i  475.] 

■  2.  JUBT  —  MonOH    TO    QUABH    VSNIBB  — 
OBOUNDS— BVIDBNOB. 

Where  there  was  no  evidence  offered  in 
support  of  a  motion  to  quash  a  venire  drawn  to 
try  a  caose  because  the  jury  was  not  properly 
drawn,  the  motion  was  properly  deniea. 
8.  HOKIOIDB  —  SKLF-DxnNSB  —  DBFBNSK  09 
AnOTHEB. 

A  son's  right  to  kUl  in  die  defense  of  bis 
father  depends  on  the  same  conditions  as  would 
be  necessary  to  excuse  the  father  under  the  plea 
of  self-defensa 

[Ed.  Note. — ^For  eases  tnjpoint,  see  vol.  26; 
Cent  Dig.  Homicide  H  177^481J 

4.  Sams. 

A  son,  kHIlng  another  In  the  defense  of 
his  father,  cannot  avail  tiimself  of  the  right  of 
self-defmse,  unless  both  he  and  his  father  were 
free  fnmi  n^t  fn  bringing  on  the  difficulty. 

[Ed.  Note. — For  casea  in  pobit,  see  voL  26, 
Cent  Dig.  Homicide,  I  ITS.] 

6.  SAin— DlFINSB  or  AnOTHm— BVIDERC^ 

iNSTBTJCriONS. 
Where  accused,  on  trial  for  homicide,  al- 
leged that  the  killing  was  in  defense  of  his 
father,  and  the  evidence  showed  that  at  the  time 
the  fatal  shot  was  fired  the  difficulty  between 
bis  father  and  decedent  had  ended  and  they  were 
separated,  a  charge  that  the  son  had  no  right 
to  assault  decedent  under  sudi  circumstances, 
and,  if  he  shot  decedent,  he  could  not  be  ac- 
quitted, was  not  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  voL  26, 
Cent  Dig.  Homicide,  |  179.] 

6.  GBIUINAL  LA.W— EvIOBNOB— SnBUHBlOR  OF 

Issue  to  Jitbt. 

Where  there  is  any  evidence,  however  slight, 
which  tends  to  establish  any  material  fact  in- 
volved on  a  trial  for  crime,  uie  court  cannot  ex- 
clude it  from  the  jury ;  its  weight  being  for  it 

[Ed.  Note. — For  cases  in  point,  see  Toi,  14, 
Cent.  Dig.  Criminal  Law,  |  1713.] 

7.  HOMIOIDB  —  DEFSNSB  OB  AHOIHEB  — EVI- 
DENCE—I N  STBUCTIO  N  8 . 

Where,  on  a  trial  for  murder,  accused  re- 
lied on  his  right  to  kill  decedent  In  defense  of 
his  father,  and  the  evidence  showed  that  ac- 
cused's father  and  decedent  had  an  altercation, 
that  decedent  knocked  accused's  father  down 
with  his  fist,  that  at  that  time  accused  was  15 
or  20  steps  away  and  ran  Immediately  to  where 
decedent  was,  approaching  him  from  the  rear 
and  running  in  front  of  aim,  and  shot  twice 
with  a  pistol,  killing  tiim,  an  lustmctlon  that, 
if  the  difficulty  between  decedent  and  accused's 
father  had  ended  and  tbey  had  separated,  ac- 
cused bad  no  legal  right  to  shoot  decedent,  was 
erroneous,  because  eududing  accused's  srideDce 
showing  self-defenask 

8.  Sahb— JUSm-ICATION. 

Tb*  fact  that  a  father  was  bloody  tn  con- 
sequence of  hts  difficulty  with  a  third  person  did 
not  justify  his  son  in  snooting  the  third  person. 

9.  CBiiQNix  Law  —  InsTBacTKms  Aukadt 
aiTBn. 

It  is  not  error  to  refuse  requested  charges 
embodied  In  reqnested  charges  already  given. 

[Ed.  Note. — FtMT  cases  In  point,  see  voL  lit 
Cent  Dig.  Criminal  Iaw,  |  2011.] 


Digitized  by 


Alt.) 


MOBRIS  T.  STATE. 


609 


10;  HonOIDX  —  TTawt.wm^  EbSOB  —  iNBTSnO- 

noRs. 

Where  defendant  on  trial  for  homicide, 
vas  convicted  of  manilaoghter  to  the  Grst  de- 
gree, the  error  In  r^tulng  to  charge  that,  if  de- 
fendant acted  in  a  heat  of  oassion  engendered 
bj  a  just  provocation,  he  could  not  be  convicted 
of  any  hi^er  offense  than  manslaughter  in  the 
first  degree,  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Homicide,  |  720;] 

11.  SASO— DIFKK8E  or  AHOTHER— REQUESTED 

iNSTBUCTtOKS. 

A  requested  instruction  by  accused,  on  trial 
for  bomlcidef  defended  on  tbe  ground  of  self- 
defenae,  which  ignores  the  doctrine  of  retreat, 
was  properly  Tefnaed. 

[Ed.  Note^For  cases  in  point,  m<  vol.  26, 
Cent.  Dir.  Homidde,  I  68a] 

IZ  Mansuuohteb  in  the  Second  Degbeb— 

BVIDENCE— SUTFICIENCT. 

Evidence  on  a  trial  for  bomldde  examined, 
and  held  not  to  require  the  submlMlon  to  the 
Jury  of  tbt  isnie  of  mandaofhter  In  die  seomd 


18.  Cbiminal  Law— iNffiBncrioiTS. 

An  instruction,  on  a  trial  for  liomlclde,  that 
If  th«e  vaa  a  doubt  of  defendant's  unlawful 
killing  of  decedent  he  could  not  be  convicted  of 
manslaughter,  was  oroiwrly  refused,  for  leav- 
ing to  the  Jury  to  determine  wtiat  constituted 
an  unlawful  killing,  which  was  a  question  of 
law. 

14.  Homicide  —  Habmt.esb  Bbbob  —  Ihbtbuo- 

TIONB. 

The  error  In  refusing  instructions  aa  to 
murder,  on  a  trial  for  homicide,  la  rendered 
harmless  by  a  verdict  for  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  I  720.] 

16.  Cbiminal  Law — Habuless  Ebbob— Ad- 
MI80ION  or  Evidence. 

AVhere  the  court,  on  a  trial  for  homicide, 
erroneously  permitted  a  witness  to  say  that  be 
Iward  some  -one  say,  on  seeing  decedent  and 
accused's  father  leaving  «  crowd,  that  there 
was  going  to  be  a  "fun,"  and  the  undisputed 
evidence  showed  that  the  difficulty  almost  im- 
mediately ensued,  the  error  was  harmless,  with- 
in Code  18D6,  I  4833.  providing  that  a  convic- 
tion must  not  be  reversed  because  of  error,  when 
the  court  Is  satisfied  that  no  Injury  resulted  to 
accused. 

16.  WiTNissEa  —  CBEDiBrLiTT  — Evidence  or 
Intoxication. 

Ehridenee  that  a  witness  was  drunk  at  tbe 
time  of  the  event  to  which  he  testifies  may 
be  given  to  discredit  blm,  or  It  m^  be  shown  on 
his  cross-examination. 

[Ed.  Note. — For  cases  In  point,  see  toL  SO, 
Cent.  Dig.  Witnesses,  {  1102.] 

17.  Samv-Biab. 

On  a  trial  for  homicide,  tiie  state  may  show 
a  bad  state  of  feeling  on  the  part  of  a  witness 
toward  decedent,  as  snowing  bias  on  the  part  ot 

the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
CenL  Dig.  Witnesses,  {  1180.] 

18.  Sams. 

Where  a  witness,  on  a  trial  for  homidde, 
denied  making  declarations  in  the  presence  of 
third  persons  implying  a  bad  feeling  toward 
decedent,  the  court  properly  allowed  tbe  state 
t3  prove  by  the  third  persons  that  the  witness 
hod  made  the  dedaranona. 

[Ed.  Note---For  case*  in  point,  see  toL  G(K 
Cent  Dig.  Witnesses,  1 1202.] 

19.  HOUIOIDE— ETIDENCE—ADMIBSIBILrrr. 
On  a  trial  for  homicide,  defended  by  ae- 

cosed  on  the  ground  that  the  killing  was  done 
in  defense  <rf  his  father,  evidence  that  aeeased's 
father,  ^wnt  ten  minnteo  before  the  dlffiealty, 
8980^-89 


had  asked  where  decedent  was,  was  admissible 
on  the  question  as  to  who  provoked  the  dif- 
ficulty between  decedent  and  accused's  father, 
though  oocnaed  did  not  hear  hli  father  ask  tbe 
question. 

20.  Same— Evidencb~Aduibsibii.itt. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  that  accused,  on  seeing  a  difficulty  be- 
tween his  father  and  decedent,  left  the  place 
where  he  was  standing  and  went  to  the  place  of 
the  killing,  15  or  20  steps  awi^,  and  tliat  on  the 
way  he  drew  a  pistol  trom  his  hip  pocket,  the 
court  did  not  err  in  permitting  the  state  to 
prove  that  accnsed  had  a  pistol  concealed  in  his 
pocket :  Code  1^  |  4858,  dedarlujs  that,  when 
the  killing  In  any  sudden  affray  is  caused  by 
the  assailant  by  the  use  of  a  deadly  weapon 
concealed  before  the  commencement  of  the  fight, 
his  adversary  having  no  weapon  drawn,  tbe 
killing  Is  morder. 

Appeal  from  Circuit  Courts  Limestone 
County ;  D.  W.  Speaks,  JnOse. 

"Not  officially  reported." 

John  Morris  was  convicted  of  manslanfl^ 
tor,  and  be  appeals.  Berersed. 

There  was  a  mottm  to  qnasb  tbe  Indict- 
ment on  the  fbllowing  gronndB:  (1)  Grand 
Jury  which  found  and  returned  the  same  waa 
not  drawn  tqr  the  oflloerB  antlunlBed  by  law. 

Tbe  peranis  acting  as  grand  Jurors  tbat 
returned  tbe  Indictment  were  drawn  by  per- 
sons who  bad  received  no  commlsslona  aa 
commissioners  of  Umestone  county.  (3) 
miat  the  commlssloiiers  ot  Limestone  ooon- 
ty  are  tbe  Jury  commlsslim  of  tlutt  coonty, 
and  before  tb^  can  act  mider  the  law  in  tbe 
discharge  ot  tbelr  duties  as  such  commission 
they  must  receive  a  commission  from  the 
proper  source,  and  to  act  without  Huch  com- 
mission Is  a  mlsdemeanw,  and  not  having 
received  such  commissions,  their  acts  In 
drawing  Jury  w&e  viM.  <4)  That  the  box 
containing  names  to  constitute  Jurors  was 
not  prepared  by  any  one  therennto  lawfully 
authorised.  (6)  Tbat  tbe  slips  containing  tbe 
names  of  persons  to  be  drawn  as  Jurors  and 
placed  In  the  Jury  box  were  prepared  and 
placed  in  said  box  by  persons  not  anttiorirad  by 
lawkotoda  Tbwewasamotl(mtoqiHBhtbe 
Tenire  drawn  to  try  cause  on  tbe  same  grounds. 

An  oral  charge  of  tbe  court,  excepted  to  by 
tiie  defmdaat.  was:  "Before  you  can  find 
tbat  the  defMidant  is  entitled  to  tbe  plea  of 
self-defense,  botb  be  and  bis  father  must 
have  been  free  fnmi  fault  in  bringing  on  tbe 
dlfflculty  wltb  Mr.  Orediam."  Charge  1, 
given  at  tbe  request  ot  the  state  in  writing, 
was :  "I  charge  yon  tiiat  if  you  believe  be- 
yond all  reasonable  doubt  from  the  evidence 
In  this  case,  that  tbe  dlfBcnlty  betwew 
Oresbam  and  John  Mtnris,  Sr.,  bad  ended, 
and  they  were  separated,  if  you  believe  there 
was  a  difficulty  between  them,  and  It  was 
ended,  and  they  bad  been  separated,  then  I 
Gbarge  you  tbat  jofan  HotIb,  Jr.,  had  no 
Ic^al  right  to  assault  QreSbam  In  any  way; 
and  if  under  such  circumstances  John  Mcnrls, 
Jr.,  tbe  defendant,  attadced  OEcsbam  and 
shot  blm.  then  I  charge  you  tbat  yon  cannot 
acquit  the  defendant"  Charge  2.  requested 
the  state  and  glvoi  by  the  court;  waa: 
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"I  charge  yon,  gentlemen  of  the  Jury,  that  If 
you  belieTc,  from  all  the  evidence  In  this 
case,  heyond  all  reasonable  doubt,  that  the 
dlflSculty  between  John  Morris,  Sr.,  and  Dock 
Gresham  had  ended,  and  they  had  been 
separated.  If  yon  so  believe,  then  I  charge 
you  that  the  defendant,  John  Morris,  Jr.,  had 
no  legal  right  to  shoot  Dock  Gresham,  If  he 
did  shoot  him."  Charge  3,  requested  by  the 
state  and  ^ven  by  the  court,  was :  "I  charge 
you,  gentlemen  of  the  Jury,  that  the  fact  that 
John  Morris,  Sr.,  was  bloody  from  his  diffi- 
culty with  Gresham,  if  you  bo  find,  was  no 
Jufitiflcatlon  for  this  defendant  to  shoot  said 
Gresham,  if  you  find  that  he  did  shooL" 

Charge  3L,  requested  by  defendant  and  re- 
fused by  the  court,  was;  "If  the  Jury  be- 
lieve, from  the  evidence,  that  the  defendant 
saw  B.  F.  Gresham  striking  his  father,  and 
because  of  this  shot  B.  F.  Gresham  In  the 
heat  of  passion,  then  under  no  circumstances 
can  you  convict  the  defendant  of  a  higher 
offense  than  manslaughter  In  the  first  de- 
gree." Charge  4L,  refused  to  defendant, 
was :  "I  charge  you,  gentlemen  of  the  Jury, 
that  the  word  'deliberate'  means  done  In  a 
cool  state  of  the  blood,  and  not  done  In  the 
heat  of  passion  ^gendered  by  a  lawful  or 
Just  provocation ;  and  if  yon  believe  from  the 
evidence,  or  any  part  of  the  same,  after  a 
consideration  of  the  whole  evidence,  that  the 
defendant  acted  In  the  heat  of  passion  en- 
gendered by  a  lawful  or  Jnst  provocation, 
and  not  in  a  cool  state  of  the  blood,  then  un- 
der no  circumstances  can  yon  convict  the  de- 
fendant of  any  higher  (^ense  than  man- 
slaughter In  the  first  degree."  Charge  A,  re- 
quested by  the  defendant  and  refused  by  the 
court  was:  "Murder  In  the  first  degree  is 
where  a  homicide  Is  committed  with  the  spe- 
cific intent  to  take  life,  deliberately  formed 
and  acted  upon,  or  where  a  killing  results 
from  a  reckless  disregard  of  human  life ;  but 
if  nelth^  of  the  above  ingredients  Is  shown 
by  the  testimony  as  having  been  harbored  by 
John  Morris,  Jr.,  and  the  proof  shovra  that 
the  kllUng  was  done  with  malice,  it  Is  mnr- 
der  in  the  second  degree.  If,  however,  it  Is 
shown  by  the  testimony  ttiat  the  killing  was 
not  done  with  the  specific  intention  nor  from 
a  reckless  disr^rd  of  hmnan  life,  not  with 
malice,  yet  voluntarily  done.  It  is  man- 
slaughter in  the  first  degree,  and  If  the  kill- 
ing is  done  under  circumstances  which  do  not 
make  it  murder  in  the  first  degree  or  In  the 
second  degree,  or  manslaughter  in  the  first, 
and  yet  it  is  done  without  legal  provocation 
and  not  In  self-defense,  it  Is  manslaughter 
in  the  second  degree."  Charge  L,  requested 
by  and  refused  to  the  defendant,  was:  "If 
there  Is  generated  in  the  minds  of  the  Jury 
by  the  evldmce  In  this  case,  or  any  part  of 
the  same,  after  a  consideration  of  the  whole 
evidence,  a  well-founded  doubt  of  defend- 
ant's unlawfnl  and  inteational  killing  of  B. 
F.  Gresham,  then  the  Jury  cannot  convict  the 
defendant  of  manslaughter  in  the  first  degree." 

Otaarge  7,  clven  at  the  request  of  defend- 


ant, was:  "I  diai^e  yon,  gentlemen  of  the 
Jury,  that  the  word  'deliberate'  means  done  In 
a  cool  state  of  the  blood,  and  not  done  in  the 
heat  of  passion  engendered  by  a  lawful  or 
Just  provocation ;  and  if  yon  believe  from  the 
evidence  that  the  defendant  acted  in  the  heat 
of  passion  engendered  by  a  lawful  or  just 
provocation,  and  not  in  a  cool  state  of  the 
blood,  then  nnder  no  clrcnmstances  can  yon 
convict  the  defendant  of  any  higher  offense 
than  manslaughter  In  the  first  degree.** 

W.  B.  Walker,  ffur  aK>ellast  Blassey 
Wilson,  Atty.  Qen.,  tor  the  State. 

DENSON,  J.  The  defendant  was  indicted 
for  the  murder  of  Dock  Gresham  by  shoot- 
ing htm  with  a  pistol.  On  the  trial  a  verdict 
was  rendered  against  the  defendant,  finding 
him  guilty  of  manslaughtco*  In  the  first  de- 
gree, and  fixing  his  punishment  seven  years' 
imprisonment  in  the  penitentiary.  There 
was  no  evidence  offered  In  support  of  the 
motions  made  to  quash  the  Indictment  and 
the  venires,  and  the  court  properly  overruled 
them. 

The  killing  occurred  on  the  26th  day  of 
June,  1904,  in  Limestone  county,  at  Baker's 
Mill,  where  there  was  a  large  gathering  of 
people;  the  occasion  being  a  neighborhood 
barbecue.  The  deceosed  and  defendant's 
father,  John  Morris,  Sr.,  had  an  altercation 
of  words,  and  deceased  knocked  defendant's 
father  down  with  his  fist  At  the  time  de- 
ceased knocked  Morris,  Sr.,  down,  defendant 
was  15  or  20  steps  away  and  ran  Immediate 
ly  to  where  deceased  was,  approaching  from 
his  rear,  and,  running  In  front  pf  him,  fired 
upon  him  twice  with  a  pistol.  Both  shots 
took  effect  in  the  body  of  the  deceased,  from 
which  he  sank  to  the  ground  and  Immediate- 
ly expired.  It  Is  thoroughly  and  well  settled 
law  that  a  son  may  fight  in  defense  of  his 
father.  But  this  right  Is  only  coextensive 
with  the  right  of  the  father,  under  the  exist- 
ing circumstances  of  the  particular  occasion, 
to  defend  himself.  In  other  words,  the 
son's  right  to  kill  In  defense  of  bis  father 
depends  upon  the  same  conditions  as  would 
be  necessary  to  excuse  the  father  under  the 
plea  of  self-defense.  Kerr's  Case,  106  Ala. 
1.  17  SoTtth.  828;  Wood's  Case,  128  Ala.  27, 
29  South.  567,  86  Am.  St  Rep.  71;  Mitchell's 
Case,  129  Ala.  23,  80  South.  848;  Surglner's 
Case,  134  Ala.  120,  32  South.  277;  Gibson's 
Case,  91  Ala.  64,  9  South.  171;  Bostlc's  Case, 
94  Ala.  45,  10  South.  602.  It  is  unnecessary 
to  define  and  discuss  the  elements  of  self- 
defense.  The  applicaUon  of  them  to  the  case 
In  hand  may  be  readily  made  by  reference 
to  the  numerous  precedents  established  by 
our  own  court  Anthorltles  supra;  Mitchell's 
Case,  60  Ala.  26;  WUkln's  Case.  98  Ala.  1. 
IS  South.  812;  Lewis'  Case,  88  Ala.  13,  6 
South.  750;  Crose^  Case,  63  Ala.  48;  DeAr- 
man's  Case,  71  Ala.  359;  Harkness*  Case, 
129  Ala.  71,  30  South.  73;  Abemathy's  Case, 
129  Ala.  87,  29  South.  844;  Glhnore's  Case, 
126  Ala.  21.  28  Sooth.  595;  Wilson's  C3aa«^ 
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128  Ala.  17,  20  South.  BOO;  Harrta'  Oaae, 
123  Ala.  Oi,  26  Soutb.  516;  Howell's  CaBe, 
79  Ala.  284.  That  part  of  tbe  coart's  oral 
charge  excepted  to  bjr  tbe  defendant  was 
free  from  error. 

At  the  request  of  tbe  solicitor  In  writlns, 
tbe  court  gave  tbree  special  Instmctlons 
to  tbe  jury.  It  Is  obTlons  that  charge  1  was 
requested  upon  tbe  theory  tbat  the  defense 
was  based  defendant  upon  tbe  right  to 
fcUl  In  defense  of  bis  father.  If  at  the  time 
tbe  fatal  sbots  were  flred  tbe  dlfflcnlty  be- 
tween tiie  fatha  and  tbe  deceased  had  ended 
and  ther  were  separated,  which  status  the 
erldenee  tended  strongly  to  establlsb,  there 
was  no  necessity  for  the  defendant  to  shoot 
to  sare  his  father  from  any  Injury,  and  cer- 
tainly under  sncb  circumstances  would  tbe 
d^endant  not  bare  been  warranted  In  at- 
tacking tbe  deceased.  Th»e  was  no  re- 
▼eistble  error  in  giving  charge  1.  It  may  be 
misleading,  tmt  thto  the  defendant  could 
have  corrected  by  asking  an  explanatory 
-charge.  There  was  a  tendency  In  the  evi- 
dence given  by  the  defendant  to  show  self- 
defense;  It  matters  not  bow  sIlKht  tbe  tend- 
ency of  evidence  may  be  towards  establish- 
ing any  material  fact  Involved,  the  court 
cannot  exclude  It  from  the  Jury.  Its  weight 
Is  for  their  determination.  Charge  2  given 
for  the  state  waa  In  effect  a  charge  upon 
the  effect  of  the  evidence,  and  in  effect  It 
excluded  from  the  Jury  consideration  of  tbe 
defendant's  evidence  tending  to  show  self- 
defense.  The  court  committed  reversible 
error  In  giving  charge  2.  Ghar^  8  asserted  a 
omeet  proposition,  and  the  court  committed 
no  error  In  giving  It 

There  were  60  written  charge  requested 
by  tbe  defendant  The  record  shows  that  49 
of  tbe  series  of  chaises  were  given  and  the 
remainder  were  refused.  Some  of  the 
charges  refused  to  the  defendant  are  dupli- 
cates of  those  tbat  were  given,  as  Is  shown 
by  the  record.  It  Is  settled  law  that  the 
trial  court  cannot  be  put  in  error  for  refusing 
to  give,  at  the  feguest  of  the  defendant 
charges  which  were  substantially  the  same 
as  Instmctlons  which  bad  been  already  given 
at  the  request  of  the  defendant.  Bailiff's 
Case,  122  Ala.  104,  26  South.  123;  Liner's 
Case,  124  Ala.  1,  27  South.  438;  Taylor's  Case, 
121  Ala.  89,  26  South.  701;  Mitchell's  Case, 

129  Ala.  21,  80  South.  348.  Charges  designat- 
ed as  "charge  Z"  and  "charge  W,"  are  each 
substantial  duplicates  of  given  charge  num- 
bered 80.  Refused  charge  designated  as 
"3L"  Is  a  substantial  duplicate  of  given 
chaises  16  and  23.  Refused  charge  designat- 
ed as  "4L"  is  a  duplicate  of  given  charge 
numbered  7.  Besides  there  was  no  Injury 
to  tbe  defendant  in  the  refusal  of  this  charge, 
as  he  was  convicted  of  manslaughter. 
Charge  numbered  16,  refused  to  the  defend- 
ant Ignored  tbe  doctrine  of  retreat,  and  on 
this  account  was  properly  refused.  Scog- 
glns'  Case.  120  Ala.  860,  25  South.  180. 

Under  the  evldmce  the  court  was  under 


no  duty  to  give  any  diai^  vrKb  respect  to 
manslaughter  In  the  second  d^ree,  and 
for  this  reason.  If  for  no  other,  charge  A 
was  properly  refused.  Refused  charge  L  is 
faulty,  in  ttiat  it  pn^wsed  to  leave  it  to  the 
Jury  to  determine  wbat  would  constltnte  an 
unlawful  killing.  What  would  constitute  a 
lawful  or  unlawful  killing  Is  a  question  of 
technical  legal  learning,  which  should  be  de- 
fined by  the  court  and  not  left  to  the  jury. 
Jones*  Case,  79  Ala.  23. 

There  was  evidence  in  the  case  from 
which  the  Jury  m^ht  have  inferred  tbat  tbe 
defendant  went  to  tbe  barbecue  on  tbe  day 
of  tbe  killing  armed  with  a  deadly  weapon; 
that  defendant  had  a  deadly  weqran  con- 
cealed about  his  person  before  the  com- 
menc«nent  of  tbe  flgbt  between  John  M. 
Morris,  Sr.,  and  the  deceased;  and  there 
was  also  evidence  from  which  the  Jury  might 
have  Inferred  that  the  difflcultx  between 
John  M.  Morris,  Sr.,  and  the  deceased  was 
mutual.  Hence  the  refusal  of  f^iarges  M,  N, 
and  O  was  proper. 

Charges  6H  and  7H  refwred  to  the  crime 
of  murder,  and,  the  vodlct  being  for  man- 
slaughter, the  defendant  was  not  Injured 
tbelr  refusal,  even  conceding  that  tb^ 
assert  sound  legal  proposltimis. 

Witness  Vaughn,  among  other  things,  taa- 
tified  that  he  saw  John  Morris.  Sr.,  and  the 
deceased  walking  off  from  the  crowd,  Mor- 
ris having  deceased  by  the  left  arm  with 
his  right  hand;  that  while  they  were  walk- 
ing off  together,  witness  beard  someone 
say,  "There  Is  going  to  be  a  fuss."  The  de- 
fendant objected  to  tbe  remark,  "There  U 
going  to  be  a  fuss,"  and  moved  to  exclude 
It  The  undisputed  evidence  showed  that 
the  difficulty  or  "fuss"  almost  immediately 
ensued  between  Morris  and  the  deceased, 
and,  if  it  should  be  conceded  tbat  the  court 
erred  In  admitting  the  declaration,  we  are 
sntlsfled  that  no  Injury  resulted  therefrom 
to  the  defendant   Code  1806,  i  4338. 

It  Is  always  competent  on  cross-examina- 
tion to  elicit  from  the  witness  "all  facts  tend- 
ing to  show  his  means  of  obtaining  a  correct 
and  accurate  knowledge  of  the  facts  to  which 
he  bears  testimony,  the  manner  In  which  he 
has  used  these  means,  his  powers  of  dis- 
cernment memory,  and  description."  1  Green- 
leaf,  Ev.  I  446;  8  Bice  on  Ev.  p.  287;  Martin's 
Case,  104  Ala.  71, 16  South.  82;  Noblln's  Osse, 
100  Ala.  18, 14  South.  767.  Under  the  princi- 
ple announced,  evidence  that  a  witness  was 
drank,  or  that  be  was  under  tbe  influence 
of  intoxicating  liquors,  at  the  time  of  the 
event  to  which  he  testlfles,  may  be  introduced 
to  discredit  him,  and  it  may  be  shown  by 
cron-examlnatlon  of  the  witness.  It  follows 
that  there  was  no  error  In  allowing  the  solicit- 
or, on  cros8-«amInatlon  of  witnesses  Me- 
Glocklln  and  John  Morris,  Sr.,  to  show  that 
they  were  drinking  on  the  day  of  tlie  diffi- 
culty, before  it  occurred,  and  the  extent  of 
their  potations.  1  Wharton  on  Ev.  ^d  Ed.) 
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»  41S,  401;  Campbeirs  Oase,  23  Ala.  44,  58; 
Flemings'  Case,  5  Hnmph.  (Tenn.)  564. 

It  was  competent  for  the  state  to  show  a 
bad  state  of  feeling  on  the  part  of  the  wit- 
ness John  Morris,  Sr.,  towards  the  deceased, 
as  tending  to  show  bias  on  the  part  of  the 
witness.  The  questions  asked  him  with  re- 
spect to  his  declarations,  made  In  the  prea* 
ence  of  &frs.  A.  J.  Oresham  and  Mrs.  Price, 
were  properly  allowed;  and,  on  his  denial 
of  having  made  them,  proof  by  those  witness- 
es that  he  made  the  declarations  was  properly 
allowed,  aa  the  declarations  implied  a  bad 
or  revengeful  feeUng.  There  was  no  proof 
that  John  Morris,  Sr.,  had  any  dlfflcnlty  on 
that  day  other  than  the  one  he  had  with 
deceased.  Jones'  Case,  76  Ala.  8, 16;  Carpen- 
ter's Case,  98  Ala.  31,  13  South.  584;  Henry's 
Case,  79  Ala.  42;  Haralson's  Case,  82  Ala. 
47.  2  Sonth.  765;  McHngh's  Case,  81  Ala.  S17. 
It  was  also  competent  as  shedding  light  npon 
the  question  of  who  provoked  the  difficulty 
between  John  M.  Morris,  Sr.,  and  deceased,  to 
allow  proof  that  John  M.  Morris,  Sr.,  about  10 
minutes  before  the  difficulty,  at  the  dance 
ring,  asked,  "Where  Is  Do<^  Oresham  r'  The 
competency  of  this  proof  was  not  affected  hy 
the  fact  that  the  defendant  was  not  present 
and  did  not  hear  it  Wood's  Case.  128  Ala. 
27,  28  South.  567,  86  Am.  St  Rep.  71. 

While  the  defendant  was  convicted  of  man- 
slaughter, yet  he  was  on  trial  for  mnrdw. 
The  conrt  did  not  err  In  allowing  proof  to 
be  made  by  the  state  that  the  defendant, 
when  he  was  standing  in  the  wagon  at  the 
dance  ring,  had  a  pistol  concealed  In  his 
pocket.  The  proof  showed  without  conflict 
that  defendant  went  Immediately  from  the 
dance  ring,  15  or  20  steps  away,  to  the  place 
where  the  killing  occurred,  and  that  on  the 
way  he  drew  the  pistol  from  his  hip  pocket 
Code  1896,  f  4856;  Mitchell's  Case.  60  Ala. 
28;  Kerr  on  Homicide,  p.  466;  Cresswell  v. 
State,  14  Tex.  App.  1.  If  the  defendant  had 
been  on  trial  for  manslaughter,  and  not  mur- 
der, the  evidence  would  not  have  been  com- 
petent Henaon'B  Case,  114  Ala.  2Ck  22  South. 
127. 

For  the  error  committed  in  giving  charge 
2,  asked  by  the  state,  the  judgment  of  con- 
viction la  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TTSON.  DOWDELIi,  SIMPSON,  and  AN- 
OBBSON,  JJ^  concur. 


rABLDZ  NAT.  BANK      POLLOCK  A 
BERNHBIMER. 

(Supreme  Court  of  Alabama.  Nov.  16,  1005.) 

Bakkb  aiid  BAiTKuro — Cubtoub — Collbctioh 
or  Chick. 

.  A  custom  authorizing  a  bank  to  which  a 
check  is  sent  for  collection  to  Bend  It  to  the 
drawee  for  collection  ia  unreasonable  and  void, 
and  the  bank  so  sending  it  Js  liable  for  any 
damagaa  to  the  payee  resulting  from  inch  ac- 
tion. 


Appeal  tram  City  Court  of  UonigoiBery; 

A.  D.  Sayre,  Judge. 

•Tto  be  officially  reported," 

Action  by  Pollo<&  &  Bemhelmer  against 
the  Farley  National  Bank.  From  a  Judgment 
in  favor  of  plalntUEs,  defendant  ajnteala.  Af- 
Armed. 

Plaintiffs,  appdlees  here,  received  a  check 
from  A.  D.  Johnson  ft  Oo.  for  $246.20,  payable 
to  order  of  plaintUfa,  and  drawn  on  the  En* 
fatila  Nadonal  Bank,  which  cheA  plaintUb 
Indoned  and  dcipoBited  it  with  tite  City  Na- 
tional Bank  of  Mobile,  plalntun*  agent  for 
the  oollectlai  of  the  check.  The  Cltr  Na- 
tional Bank  seat  die  dieclc  to  the  Farl^  Na- 
tional Bank  for  collection,  and  it  in  turn  sent 
the  check  to  the  Bufftnla  National  Bank  for 
collection.  The  Enfanla  National  Bank  for- 
warded the  Farley  NatitMial  Bank  exchange 
drawn  on  a  New  Twk  bank  In  lieu  of  the 
check.  When  the  exchange  was  presmted  In 
New  York  it  was  not  paid;  the  Eufaula  Na- 
tional Bank  having  tailed  In  the  meantime. 
The  complaint  alleged  that  the  Bufaula  Na- 
tional Bank  would  have  paid  In  mon^  the 
check  If  it  bad  been  presented  by  another 
to  it  fOT  collection,  and  alleged  Its  ability  to 
pay  in  numey  at  the  time  It  was  sent  It  for 
coUeeUon,  and  alleged  a  duty  on  the  Farley 
National  Bank  to  forward  said  check  for  col- 
lection to  some  reliable  person  other  than 
the  Bufaula  National  Bank.  There  were 
several  counts  in  the  complaint,  and  demur- 
rers were  Interposed  setting  up  the  fact  that 
no  contractual  relations  were  shown  to  exist, 
that  no  facts  were  set  forth  showing  why  it 
became  the  duty  to  send  It  to  some  other 
than  the  Eufaula  National  Banlc,  and  other 
grounds  not  necessary  to  set  out  These  de* 
murrers  were  overruled,  and  defendant,  ap- 
pellant here,  filed  several  pleas,  among  them 
pleas  setting  up  a  business  custom  to  have  a 
correspondent  bank  In  and  near  which  col- 
lections were  sent  for  attention  and  remit- 
tance, and  that  It  had  no  reason  to  believe 
that  the  Eufaula  National  Bank  was  about  to 
fall,  or  was  otherwise  than  solvent  and  reli- 
able. Demurrers  were  interposed  to  these 
pleas,  and  sustained,  and  after  Kveral 
amendments  along  the  same  line,  to  which 
demurrers  were  sustained,  defendant  declined 
to  plead  further,  and  judgment  was  rendered 
against  It 

Stelner,  Crum  &  W^,  tog  appellant  Baj 

Rushton,  for  appellees. 

SIMPSON,  J.  The  vital  qneation  raised  by 
the  pleading  in  this  case  is,  can  a  bank,  to 
which  Is  Intrusted  a  check  for  collection,  send 
that  check  to  the  bank  upon  wbldi  It  ts 
drawn,  receive  Its  check  on  New  Tork  In  pay- 
ment, and,  when  the  latter  check  la  protested 
on  account  of  the  failure  of  the  bank  drawing 
It,  shield  itself  behind  a  custom  to  transact 
business  in  that  way.  It  may  be  admitted 
that  a  party  committing  a  pi^wr  to  a  bank 
for  collection  may  be  bound  by  a  cuatom 
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which  fs  reasonable  and  ernffldently  general 
to  preanme  that  it  Is  known.  The  point  has 
not  been  dlrectlx  decided  In  this  state.  In 
the  case  of  Lowensteln  t.  Bresler,  109  Ala. 
326,  19  Sonth.  860,  Chief  Justice  Brlckell 
said:  "It  may  be  the  drawee  of  a  check  Is 
not  a  suitable  agent  to  be  Intmsted  with  its 
collection;  and  It  may  be  that  the  Bank  of 
Commerce,  In  selecting  the  banking  company 
as  the  agent  to  collect  the  check  and  remit 
the  collection,  rendered  itself  liable  to  the 
plaintiffs  for  whatever  loss  might  result  to 
them  from  the  nnsnitable  selection."  And 
he  cites  several  authorities,  supporting  this 
proposition.  The  proposition  seems  to  be 
generally  recognlze<l.  Undoubtedly  an  agent 
who  undertakes  to  collect  a  claim,  although 
by  custom  he  may  be  allowed  to  employ  sub- 
agents,  yet  Is  certainly  bound  to  select  bis 
Bubcotlecting  agents  with  judgment  and  care, 
and  one  of  the  first  elements  of  care  Is  to 
select  a  subagent  who  Is  not  adversely  In- 
terested In  the  subject-matter.  What  would 
be  the  use  of  a  party  placing  bis  claim  In 
the  hands  of  a  bank  for  collection,  if  that 
duty  could  be  performed  by  merely  indorsing 
the  paper  by  mall  to  the  party  who  Is  obli- 
gated to  pay  It  and  receive  his  check,  on  New 
York?  The  owner  of  the  paper  could  send  it 
directly,  and  receive  his  New  York  exchange 
In  much  less  time.  A  custom  most  be  rea- 
sonable, and  the  best  considered  cases  hold, 
not  only  that  the  bank  or  party  who  Is  to  pay 
the  paper  Is  not  the  proper  person  to  whom 
the  paper  should  be  sent  for  collection,  but 
also  that  a  custom  to  that  effect  Is  unreason- 
able and  bad.  1  Morse  on  Banking,  {  236; 
National  Bank  v.  Anglo  A.  Packing  Co.,  7 
N.  E.  601,  B7  Am.  Rep.  856 ;  First  Nat  Bank 
of  Chicago  v.  Citizens'  Savings  Bank,  82  N. 
W.  66,  48  L.  R.  A.  583 ;  Minneapolis  Sash  & 
Door  Co.  v.  Metropolitan  Bank,  78  N.  W. 
080,  44  Lu  R.  A.  604.  77  Am.  St  Rep.  609 ; 
German  Bank  v.  Bums  (Colo.)  21  Pac.  714, 
13  Am.  St  Rep.  247;  Wagner  v.  Crook,  167 
Pa.  269,  81  Atl.  676,  46  Am.  St  Rep.  672; 
Merchants'  Nat.  Bank  v.  Ooodman,  108  Pa. 
422.  2  Atl.  687,  68  Am.  Rep.  728, 
Tbe  Judgment  of  Ha  court  Is  aflSrmeO. 

HARALSON,  DOWDELL,  and  DBINSON, 
J7..  concur. 


HOLLADAY  v.  RUTLEDGB. 
(Supreme  Court  of  Alabama.   Nov.  SO,  lOOS.) 

1.  IiANDLOBD  AND  TENANT — LANDLOKD*fl  LlElT 
— T(»LS  PUBNISHKD  TO  TENANT. 

Under  Code  1806,  g  2703,  giving  a  landlord 
a  Hen  on  hla  tenant's  crop  for  advances  of 
mouer  or  other  things  of  value  made  by  hfm 
for  the  nistenance  or  well-being  of  the  tenant 
or  hlfl  family,  or  tor  preparing  the  ground  for 
cultivation,  or  for  cultivating,  gauering,  or 
preparing  tbe  crop,  the  landlord  has  a  Hen  for 
blacksmith  tools  famished  by  him  to  tbe  tenant 

2.  Tbial — I>iBEC7rED  Vebdictb  —  CONSXIOXnfO 

EVIOENCE. 

Where  plalntifF  testifies  to  the  existence  of 
a  ddit  owing  by  defendant  to  him  at  the  time 


of  tbe  trial,  defendant  Is  not  entitled  to  the 
guiwal  affirmative  charge,  where  there  Is  con- 
oadictoiy  evidence  on  t£e  guflstion. 
8.  Samb — ^iHBTBuoTranB — Suumr  or  Psooir. 

Instructions  that  the  burden  is  upon  plain- 
tiff to  reasonably  satisfy  the  jury  of  the  truth 
of  his  complaint  and  that  If  tbe  evidence  is 
egjoally  balanced  in  the  minds  of  the  jury  they 
may  and  for  defendant,  were  properly  refused 
as  misleading,  where  the  evidence  of  an  itadebt- 
eduess  owing  by  defendant  to  plaintiff  was  un- 
disputed, and  defendant  relied  upon  the  defease 
of  payment,  as  it  was  open  to  the  jury  to  Infer 
therefrom  that  it  was  not  Incumbent  on  defend- 
ant to  prove  payment 

Appeal  from  Circuit  Gourb  Orenahaw  Oonn- 
ty ;  J.  0.  BichordsoD,  Judge. 

"Not  offldally  rqjtorted." 

Action  by  D.  A.  BUUedga  agoliist  J.  H. 
Holladay.  From  a  judgmmt  tm  plaintiff,  de- 
fendant appeals.  Affirmed. 

Charge  1  requested  1^  appellant:  'Tbe 
court  cbargee  the  Jury  that  If  yon  beUere 
the  evidence  In  this  case  yon  will  find  for 
the  defoidant"  Charge  3  requested  by  fbe 
appellant :  "The  court  charges  the  ]ury  that 
the  burden  of  proof  Is  upon  the  plaintiff, 
Rutledge,  to  reasonably  satisfy  you  of  the 
truth  of  his  complaint;  and  If  the  evidaice 
la  equally  balanced  in  the'  minds  of  tbe  Jury 
you  may  find  for  tbe  defendant"  Charge 
4  requested  by  the  appellant:  "If  the  evi- 
dence for  tbe  defendant  and  tbe  plaintiff 
is  equally  poised  in  tbe  minds  of  tbe  Jury, 
you  will  find  for  tbe  defendant  If  plain- 
tiff falls  to  reasonably  satisfy  you  by  evi- 
dence of  the  truth  of  his  contention." 

M.  W.  BuBh1x>n,  for  appellant  Brlcken  & 
BriAen  and  Powell  &  Hamilton,  for  aj^leei 

ANDERSON,  3.  The  Hen  given  a  landlord 
for  advances  under  section  2703  of  the  Code 
of  1806  "embraces  everything  of  value  'for 
tbe  sustenance  and  well-being  of  the  ten- 
ant or  his  family,  for  preparing  tbe  ground 
for  cultivation,  or  for  cultivating,  gather- 
ing, saving,  handling  or  preparing  tbe  crop 
for  market'  These  are  comprehensive  words, 
and  would  embrace  everything  useful  for 
de  purposes  enumerated."  Cockbum  v.  Wat- 
kins,  76  Ala.  486.  A  set  of  blacksmith  tools 
used  by  the  tenant  on  the  rented  premises 
could  well  be  utilized  In  the  making  and 
repairing  of  wagons,  plows,  and  other  farm 
implements  necessary  for  the  preparation  of 
the  ground  for  cultivation  and  for  cultivating 
the  crop,  as  well  as  for  gathering,  handling, 
or  marketing  tbe  same;  and  the  ruling  of 
the  trial  court  In  admitting  the  evidence 
as  to  the  blacksmith  tools  was  free  from 
error. 

The  plaintiff  testified  that  the  defendant 
was  still  Indebted  to  blm  at  the  time  of  the 
trial,  and  If  his  evidence  was  contradicted 
any  part  of  the  account  it  was  for  the  Jury 
to  determine  and  reconcile,  and  tbe  defend- 
ant was  not  entitled  to  the  general  aflOrmative 
charge,  so  long  as  there  was  any  evidence 
of  a  debt  owing  the  plaintiff  by  tbe  defend- 
ant; and  charge  1  was  prop^ly  refused. 
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Cbargea  S  and  4  were  properly  refused. 
If  not  otherwise  bad,  they  were  mislead- 
ing In  this  case,  as  the  erldeoce  of  an  In- 
debtedneaa  was  ondlspated;  the  defendant 
claiming  only  a  shortage  In  ten  sacks  of 
com  and  relying  npon  the  defense  of  payment 
to  defeat  plaintiff's  recovery.  The  Jury  may 
have  well  inferred  from  these  charges  that 
the  burden  was  not  only  on  the  plaintiff  to 
establish  the  existence  of  the  debt,  but  that 
it  was  not  incumbent  upon  the  defendant 
to  prove  payment  The  trial  court  propCT- 
ly  overruled  the  motion  for  a  new  trial. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HARALSON,  DOWDELL,  and  DBNSON, 
JJ.,  concur. 


WORTHINGTON  v.  A.  Q.  BHODBS  ft 

SON  CO. 

(Snpieme  Ooort  of  Alabama.  Nov.  28, 190<U 

1.  SAIXS— COHDITIONAI,  SaU— RBOOVIBT  OF 

Pbopebtt— Demand— Nbcbssitt. 
Where  a  contract  of  conditional  sale  pro- 
vided tliat,  if  the  buyer  sold  the  property  with- 
out consent  of  the  seller  or  defaulted  in  his 
payments,  the  seller  might  retake  the  pr(H)erty, 
and  the  buyer  both  made  default  and  sold  the 
property  without  consent,  no  demand  on  the 
second  buyer  was  necessary  to  entitle  the  orig- 
inal Seller  to  maintain  an  action  to  recover  the 
property. 

[Bd.  ]?Iote— For  cases  Id  point,  see  vol.  4S, 
Cent.  Dig.  Sales,  fi  1441.] 

2.  Saice— NEOEssrrr  of  Recoko — Exceptioh. 

By  the  express  terms  of  Acta  1898-i)9,  p. 
1120,  amending  Code  1896,  S  1017,  requiring 
conditional  sales  to  be  recorded  in  order  to  de- 
feat the  rights  of  innocent  purchasers,  that  sec- 
tion of  the  Code  does  not  apply  to  Montgomery 
and  Jefferson  counties. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  the  A.  G.  Bhodes  &  Son  Com- 
pany against  J.  B.  Wortbiugton.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

George  Stowers,  for  appellant  L.  A.  San- 
derson, for  appellee. 

DBNSON,  J.  Action  of  detinue,  com- 
menced before  a  Justice  of  the  peace,  to  re- 
cover a  watch  which  was  particularly  de- 
scribed in  each  of  the  three  counts  of  the 
complaint.  From  a  Judgment  rendered  by 
the  Justice' In  favor  of  the  plaintiff,  the  de- 
fendant carried  the  case  by  appeal  to  the  city 
court.  In  that  court,  the  value  of  the  proper- 
ty being  less  than  twenty  dollars,  the  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  Jury,  and  the  court  on  the  evidence 
submitted  rendered  Judgment  for  the  plain- 
tiff. From  that  Judgment  the  defendant 
appealed  to  this  court  Only  two  grounds  of 
error  are  contained  In  the  assignment  of 


errors.  Each  of  them  challenge  the  correct- 
ness of  the  Judgment  rendered  on  the  facts. 

One  insistence  of  the  appellant  Is  that 
there  was  no  evidence  before  the  court  to 
show  that  the  person  who  made  the  demand 
on  the  defendant  for  the  watch  before  the 
suit  was  commenced,  bad  any  authority  from 
the  plaintiff  to  make  the  demand.  The  an- 
swer to  the  Insistence  is  that  proof  of  de- 
mand was  not  necessary  to  the  maintenance 
of  the  action.  Demand  ia  not  necessary  to 
maintain  detinue,  unless  it  Is  necessary  to 
render  the  detention  unlawful,  as  where  It 
Is  necessary  to  terminate  the  relation  of 
bailor  and  bailee.  Brock  v.  Headen,  13  Ala. 
370;  Lawson'B  Adm'r  v.  Lay's  Ex'r,  24  Ala. 
184.  The  plaintiff  claimed  titie  to  the  watch 
under  a  conditional  sale  contract  in  writing 
made  with  it  on  the  12th  day  of  July.  1902, 
by  William  Jones.  A  copy  of  the  contract 
Is  set  out  in  the  bill  of  exceptions.  Under 
the  contract  the  plaintiff  was  the  vender  and 
William  Jones  was  the  vendee.  By  its 
terms,  If  default  was  made  in  payment  of  the 
purchase  price,  or  If  the  vendee  sold  the 
watch  without  the  written  consent  of  the 
vender,  the  vender  was  authorized  to  resume 
possession  of  the  watch.  Default  In  pay- 
ment was  shown,  and  it  was  also  shown  that 
William  Jones  sold  the  watch  to  the  de- 
fendant The  defendant  claimed  the  watch, 
not  as  bailee,  but  asserted  title  to  it  in  his 
own  right  and  antagonistic  to  plaintiffs 
title.  Defendant,  having  obtained  posses- 
sion of  the  watch  from  Jones  in  violation  of 
the  terms  of  the  contract,  occupied  the  at- 
titude of  a  wrongdoer,  and  no  demand  was 
necessary  to  the  maintenance  of  the  suit 
Authorities  supra. 

Section  1017  of  the  Code  of  1896  having 
been  amended  so  that  the  counties  of  Mont- 
gomery and  Jefferson  are  exempted  from 
Its  operation,  the  doctrine  of  innocent  pur- 
chaser without  notice  la  not  Involved.  Acts 
1898-99,  p.  1120;  Holman  v.  Lock's  Adm'r. 
51  Ala.  287;  Sumner  v.  Woods,  67  Ala.  139. 
42  Am.  Rep.  104;  Adams  Machine  Co.  v. 
Industrial  B.  &  L.  A.,  119  Ala.  97.  24  South. 
857. 

'  The  only  other  question  In  the  case  re- 
lates to  tbe  Identity  of  the  watch  sued  for. 
We  are  constrained  to  hold  with  the  city 
court  that  tbe  watch  tbe  defendant  had  in 
his  possession  at  the  commencement  of  tbe 
suit  was  the  Identical  watch  that  the  plain- 
tiff sold  William  Jones  and  that  Jones  sold  to 
the  defendant  There  was  substantial  cor- 
respondence, too,  between  the  description  of 
the  watch  in  tbe  complaint  and  the  descrip- 
tion as  given  In  the  contract 

The  dty  court  properly  rendered  Judgment 
for  tbe  plaintiff,  and  tbe  Judgment  must  be 
affirmed. 

HARALSON,  DOWDBLL.  and  SIMPSON. 
JJ.,  concur. 
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AULm  T.  8UITH. 
(Saprenw  Court  of  Alabaini.  Nov.  22,  1905.) 
iHSDuiroB — Fbuouh  Nona  —  Fuud — £n- 

IHKIICS. 

In  an  action  on  a  preminm  note,  evidence 
h«ld  ingnffident  to  aapport  a  rerdict  finding 
that  the  note  had  b«en  obtained  by  fraad. 

Appeal  from  Circuit  Oonrt,  Choctaw  Coun- 
ty; J.  T.  Ladcland,  JvSjga. 

**Not  officially  reported." 

Action  by  J.  O.  Allai  against  A.  O.  Smith. 
From  a  judgment  In  favor  of  defoidant,  plain- 
tiff appeals.  ReTarsed. 

W.  V.  Glover,  for  appellant  Q.  H.  Cor- 
natluHi,  for  appellee. 

SIHFSON,  J.  The  only  aBsigiunent  of  er- 
ror In  this  case  is  to  the  action  of  the  court 
in  oTermling  the  motion  for  a  new  trial  made 
by  the  plaintiff.  The  only  testimony  in  favor 
of  the  defendant's  contention  that  the  note 
sued  on  was  obtained  by  fraud  was  his  own 
testimony  to  the  effect  that  the  Insurance 
policy,  for  which  he  gave  the  note,  was  not 
worded  as  he  had  been  led  to  beliere  it  would. 
The  policy  was  not  introduced  to  show  that 
he  was  correct  in  this  statement,  and  the  only 
evidence  tending  to  show  any  effort  to  rescind 
the  contract  la  the  statement  of  the  defendant 
(which  Is  contradicted  by  the  plalntitr)  that, 
when  payment  of  the  note  was  demanded,  he 
told  the  plaintiff  that  he  was  dissatisfied  with 
the  pc^icy  and  would  not  pay  the  note.  He 
nevor  offered  to  surrender  the  policy,  and  atill 
retains  it. 

The  verdict  of  the  Jury  was  not  supported 
by  the  evidence,  and  a  new  trial  should 
have  been  granted.  Stephenson  v.  Allison, 
123  Ala  48d,  26  Soath.  290. 

The  judgment  at  the  court  la  reversed,  and 
the  cause  remanded. 

HARALSON,  DOWDBLL,  Ud  DBNSON. 
33h  concur. 


BICHABOS  T.  HBBALD  SHOB  00. 
<Snpffeme  Court  9i  Alshsma.  Nov.  16,  1905.) 

1.  CONTBAOIS— BVIDENCE^EXECUnOH  — An- 
THBHTICATIOM— SurpICUENCT. 

A  witness  testified  that  an  alleged  con- 
tract between  him  and  plaintiff  resulted  from 
iwrrespondence ;  that  the  contract  was  drawn 
up  in  duplicate  by  plaintiff  and  sent  to  him  by 
mail,  with  iostmctions  to  sign  the  same  and  re- 
turn both  to  plaintiff;  that  one  of  the  dopli- 
cates  was  returned  to  the  witness,  purporting 
to  have  been  signed  by  plaintiff ;  that  sut»e- 
qnoitly  plaintiff  shipped  goods  to  the  wltnSss, 
who  sold  a  part  thereof  and  made  retonu  pni^ 
soant  to  the  contract.  Held,  that  the  execution 
of  the  contract  was  sufficiently  shown,  render- 
ing It  and  a  statement  of  account  purporting 
to  come  from  plaintiff  in  due  course  of  bnslneas 
admissible  in  evidence. 

2.  Sake— Opihior  BviDBnca— Statbubkt  of 
Facts. 

The  statement  of  a  witness  that  another 
was  indd>ted  to  him  on  a  particular  day  la  ad- 
mlaslUe  as  the  statement  of  a  fact. 


Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

"Not  officially  reported." 

Action  by  the  Herald  Shoe  Company  against 
A.  A.  Richards.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Defendant  pleaded  in  set-off  an  account 
alleged  to  be  due  from  plaintiff  to  J.  J.  Mul- 
len, which  account  defendant  bought  before 
tbe  commenconent  of  the  action. 

B.  F.  McMillan,  Jr.,  for  appellant  Fltts 

ft  Stoutz,  for  appellee. 

DOWDBI/Ii,  J.  The  testimony  of  the 
witness  Mullen  was  aufflcient  proof  of  the 
execution  of  the  contract  between  the  Herald 
Shoe  Company  and  the  witness  to  authorize 
its  introduction  in  evidence.  The  contract 
resulted  from  a  corrrapondence  through  the 
malls  carried  on  by  the  parties  to  it;  one  of 
the  parties  residing  in  Mobile,  Ala.,  and  the 
other  in  Boston,  Mass.  The  contract  was 
drawn  up  in  duplicate  by  the  Herald  Shoe 
Company,  and  sent  by  mail  to  Mullen  of 
Mobile,  Ala.,  with  instructions  to  sign  and 
return  both  to  the  Herald  Shoe  Company  at 
Boston.  This  was  done,  and  in  a  short  time 
thereafter  one  of  the  duplicates  was  returned 
by  mall  to  Mnllen,  purporting  to  have  been 
executed  by  the  Herald  Shoe  Company. 
There  was  no  attesting  witness  to  the  Herald 
Shoe  Company's  purported  execution.  Subse- 
quent to  this  the  Herald  Shoe  Company 
shipped  goods  to  the  witness  Mullen,  and  the 
said  Mullen  sold  a  part  of  the  goods  so 
shipped  and  made  returns  to  the  Herald  Shoe  ^ 
Company  pursuant  to  the  terms  of  the  con- 
tract Both  parties  acted  upon  and  recog- 
nized the  contract  With  this  evidence,  we 
are  unable  to  see  why  the  contract  was  not 
admissible  in  evidence.  The  court  erred  in 
its  exclusion.  With  this  contract  in,  the  evi- 
dence In  reference  to  the  deposit  of  the  f250 
would  be  competent  and  BdmisBlble.  So,  too, 
the  statement  of  the  account  received  by  the 
witness  Mullen  through  the  mall  from,  or 
purporting  to  be  from,  the  Herald  Shoe  Com- 
pany, coming,  as  It  did.  In  the  course  of  busi- 
ness, was  admissible  in  evldeuca  The  state- 
ment of  the  witness  Mullen  that  the  Herald 
Shoe  Company  was  Indebted  to  him  on  a  par- 
ticular day  was  the  statement  of  a  collect- 
ive fact  &Qd  not  the  expression  of  an  opin- 
ion by  the  witness,  and  was  admissible  under 
the  rules  of  evidence.  If  the  adverse  party 
wished  a  more  particular  and  detailed  state- 
ment of  the  facts  of  tbe  Indebtedness,  it  was 
opoi  to  obtain  this  on  a  cross-examinatlou. 

This  view  of  the  case  raiders  It  unnecee> 
sary  to  discuss  any  other  question  raised  In 
tibe  reccffd.  For  the  errors  pointed  out  the 
Judgment  must  be  reversed,  and  the  causa 
rrananded. 

Reversed  and  ranandeO, 

HABAIMN,  SIMPSON,  and  DBNSON,  JJ.. 
concur. 
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LOUISYILLB  A  N.  H.  CO.  t.  QUINN. 
(Supreme  Court  of  Alabama.  Not.  28.  1906.) 

1.  DAIUGXB— ACIIOH  BT  BUflBAHD  VOB  ISJU- 
RIES  TO  WIPB. 

A  husband,  suing  for  a  personal  Injury  to 
his  wife,  may  recover  as  damages  the  value  of 
his  services  as  nurse  to  his  wife  during  her 
sicknesa  in  consequence  ot  the  injury. 

[Ed.  Note.— Fm-  cases  In  point,  see  v<A.  IS. 
Gent.  VUt.  Damages,  i  2^] 

2.  WrrmssEB— GoHFiTEiroT — Httbsuid  urn 

Wife. 

A  husband,  suing  for  personal  Injuries  to 
Ilia  wife  and  Infant  children,  may  prove  by  bis 
wife  that  he  employed  a  nurse  for  nis  children. 
8.  Damages — Injubt  to  Ikfaht  Child— Ao* 
tiOK  BT  Pabert. 

A  husband,  suing  for  injuries  to  his  chil- 
dren, may  prove  the  value  ox  the  services  of  a 
Burae  nnmnf  them. 

4k  APPBAL— EBTOEPBt  TO  AUMOt  S!BB(n— IM- 

A  party,  bringing  out  certain  evidence  oo 
the  direct  examination  of  his  witness,  cannot 
complain  of  the  fact  that  the  adverse  party 
eross-ezamlned  the  witness  with  reference  to 
the  drcomstances  sbovrn,  and  on  rebuttal  in- 
troduced evidence  on  the  same  fact. 
6k  —  EfKonNO  Pasbehgbb  —  En- 

DBHCB. 

Bvldoios  in  an  action  against  a  railway 
company  for  wrongfully  ejecting  a  passengw. 
ahowtog  that  the  conductor  told  the  passenger 
that  It  was  dangerous  for  her  with  her  infant 
children  to  go  ou  the  train  to  a  station,  may 
be  sufficient  to  show  that  she  was  coerced  by 
the  conductor  to  leave  the  train,  for  coercion 
may  result  from  fear. 

6.  Tbiaij — InsiBucTioMS — SiKGLina  Out  Tbs- 

TIUONT. 

Where,  in  an  action  against  a  railway  com- 
pany for  aiecting  plaintitE'a  wife  and  infant 
cliildren  from  a  train,  the  evidence  showed  that, 
on  the  train  reaching  a  station,  the  conductor 
told  the  wife  that  he  would  rather  she  would 
get  oft  there,  as  he  was  compelled  to  go  to  an- 
othcK  statiiMi  on  a  spur  track,  an  Inatmctioa 
that,  if  the  conductor  told  the  wife  that  he 
woiud  rather  sfa«  would  get  off,  and  she  was  in- 
duced by  his  statement  to  get  off,  there  oonld  be 
no  recovery,  was  not  objectionable,  as  being 
abstract  or  as  singling  out  parts  of  the  testi- 
mony. 

Appeal  from  Circuit  Court,  Bibb  County ; 
B.  M.  MlUer,  Judge. 

"Not  officially  reported." 

Action  by  OUver  Quluu  against  the  XjOuIb- 
Tille  &  Nashville  Railroad  Company.  From 
a  judgmrat  for  plalntlfE.  defendant  ^peala. 
Reversed. 

Thli  Is  «n  action  a  hnibanil  agalnBt  a 
railroad  company  for  patting  <rft  his  wife  and 
three  infant  children  at  a  p<^t  other  than  to 
which  they  had  purchased  tickets.  The  evi- 
dence showed  that  plalntur  bon^t  a  ticket 
for  wife  and  children  Blocton,  Ala.,  to 
Brookwood,  Ala.,  and  Mrs.  Qnlnn  testUted 
that  when  she  reached  North  Alabama  Juiks 
tioa  the  conductor  told  her  he  would  rather 
she  would  get  off  there,  as  he  was  compelled 
to  go  to  Searles  on  a  spur  trade  and  do  a  lot 
of  Bwitdilng  before  he  could  return  and  go  to 
Brookwood.  North  Alabama  Junction  waa 
about  one  mile  from  Brookwood.  The  weath- 
er waa  cold,  and  she  bad  to  walk  that  dis- 
tance with  her  three  children.  There  was  no 
evidence  tending  to  show  that  the  conductor 


or  any  oilier  railroad  offldal  fwoed  her  to 
get  off.  Cttuu^e  B.  reanested  by  the  defend- 
ant and  refused  by  the  court:  "I  charge  you, 
gentlemen  of  the  jury,  that  if  you  bdteve 
from  the  evidence  in  this  case  that  the  con- 
ductor told  the  plalntUTi  wife,  at  or  beCore 
the  time  that  she  got  off  the  train,  that  he 
would  rather  she  would  get  at  North  Ala- 
bama Junction,  where  she  did  get  off,  and 
she  was  induced  by  this  Btatemoit  to  ^t  oCC, 
then  the  plaintiff  cannot  recover  in  this 
case." 

O.  W.  Jones  and  Ellison  &  Collier,  for 
appellants.  J.  M.  McMaster  and  Logan  ft 
Vandegraaf^  fbr  appellee. 

TTSON.  J.  The  sufBclauy  of  the  coai- 
plalnt  as  amended  !•  not  questioned  by  de- 
murrer. It  states  a  cause  ol  action.  While 
the  questian  of  the  right  of  the  plaintiff  to  re- 
cover for  the  value  of  his  services  as  nurse 
to  his  wife  during  her  sicknees,  caused  by 
the  alleged  wnmgfnl  act  of  detendants  serv- 
ant In  causing  her  to  leave  the  train.  Is  not 
properly  raised  on  the  record,  the  value  of 
his  services  are  recoverable  damages,  and  it 
was  expressly  so  held  In  Southun  By.  Ca  v. 
Orowder,  185  Ala.  417,  480,  88  South.  83&  It 
was  entirely  competent  for  the  plaintiff  to 
prove  by  Ids  wife  that  he  employed  a  nurse 
for  his  chUdren*  and  to  prove  the  value  of 
the  nursed  services.  This  elonent  of  dam< 
ages  snffwed  by  him  Is  clearty  covmd  by  Um 
all^ations  of  the  complaint. 

Several  assignments  of  error  question  the 
correctness  of  the  rulings  of  tiie  court  In  ad- 
mitting certain  testimony  as  to  the  movo- 
ments  of  the  engine  aftw  the  arrival  of  the 
train  at  North  Alabama  Junction,  and  after 
plaintiff's  wife  and  children  had  gotten  off 
the  train.  Confessedly  all  tiiis  testimony  was 
wholly  Inunaterlal  and  ntter^  foreign  to  any 
Issue  of  tact  In  the  case.  But  the  d^endant 
la  »tir^  resptmslble  for  Its  Introductiim, 
having  broo^ht  It  out  on  Ite  direct  exami- 
nation of  Its  witness  Hall,  who  was  the  cour 
ductor  of  the  train.  Having  shown  the  fact 
that  the  engine  went  from  the  Junction  to- 
wards Brookwood,  out  of  sight;  and  returned, 
before  going  to  Searles,  it  cannot  complain 
that  plaintiff  cross-examined  the  witness 
about  the  circumstances,  and  on  rebuttal  also 
introdoced  evidence  of  the  same  fact  Long- 
mlre  v.  State,  130  Ala.  66.  30  South.  418,  and 
cases  there  cited. 

It  is  next  Insisted  that  the  defendant  Is 
entitled  to  the  affirmative  charge.  This  con- 
tention is  based  upon  the  theory  that  there 
waa  a  variance  between  the  allegation  of  the 
first  count  of  the  complaint  as  amended  and 
the  proof.  It  is  said  there  Is  no  evidence 
tending  to  show  that  plalntUTs  wife  was 
coerced  by  the  conductor,  as  alleged,  to  get 
off  the  train.  The  argument  proceeds  upon 
the  proposition  that  the  evidence  shows  af- 
firmatively that  the  conductor  used  no  physic- 
al force:  that  all  that  he  did,  according  to 
plalutUTs  wife's  testimony,  was  to  tell  ber 
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tbat  It  was  dangamit  for  ber,  with  her  UttUi 
cblldren,  to  go  on  the  train  to  Searles  and 
come  bade  to  Brookwood,  wMch  is  abown  by 
oth&  testimony  to  have  be&i  imtroe.  Coer- 
cion may  result  from  tear  produced  In  tlie 
mind;  and,  situated  as  this  plaintUTs  wife 
was,  we  feel  no  beaitanc^  in  saying  that 
whether  she  was  coerced  by  the  ststemmt 
of  the  conductor  to  leave  the  train,  and  that 
wrongfully,  was  a  qnestlra  for  the  Juiy.  The 
two  written  diargee  numbered  1  and  2,  re- 
quested by  defendant  were  each,  therefwe, 
prc^terly  refused. 

Charge  B,  requested  by  the  d^endant, 
should  have  been  given.  It  was  not  abetract, 
nor  Bubject  to  the  criticism  of  singling  out 
parts  of  tbo  testimony.  If  the  facts  hypoth- 
esized In  It  were  bellered  the  juz7t  the  de- 
f^dant  was  entitled  to  a  verdict 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DXINSON, 
J  J.,  concur 


McWHORTER  r.  STEIN. 
(Supreme  Court  of  Alabama.  April  19,  1905.) 

1.  IjANDI.0Bn  AHD  TXNAUT— ESTOPPEL  OF  TEN- 
ANT. 

A  tenant  Is  estopped  to  duty  the  landlord's 
title. 

[Ed.  Note. — For  cases  In  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  1 161.] 

2.  Same— CoNVETAHCE  bt  Tkhawt. 

One  occupying  land  as  a  tenant  could  not 
ctmvey  by  mortgage  any  iaterest  not  affected  by 
bis  estoppel  to  dosy  the  landlord's  title. 

[Bd.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  ||  171,  172, 
177-180.1 

Appeal  ftom  Chancery  Court  Mobile 
Coun^. 

Suit  J.  B.  McWhorter  against  Louis 
Stein.  From  a  decree  dismissing  the  bill, 
complainant  appeals.  Affirmed. 

SIMPSON,  J.  The  erldence  shows  a  parol 
contract  of  sale  from  appellee  to  Charles 
Johnson  In  1882,  the  death  of  Jotanstm,  and 
that  his  wife  succeeded  to  his  righto  in  the 
premises  as  her  homestead,  besides  various 
payments  on  the  purchase  price  by  both 
Johnson  and  wife.  Appellant  claims  the 
right  to  file  this  bill  for  q)eclflc  performance 
under  a  mortgage  made  by  the  widow  on 
November  25,  1902,  to  D.  B.  Cobb,  and  a 
subsequent  sale  thereunder. 

It  Is  dear  from  the  evidence  that,  on  De- 
cember 1,  1895,  said  widow,  in  accordance 
with  the  suggeatlon  of  the  agent  of  appellee 
that  she  could  never  pay  for  the  property 
and  would  have  to  pay  up  or  surrender  pos- 
aesslon.  did  surrender  the  property  and  en- 


tered Into  a  contract  of  rentlnik  by  ^cb 
She  became  the  tenant  of  appdlee  at  a  roital 
of  fS  per  month ;  that  she  continued  as  ten- 
ant thereunder  until  January  1,  1903,  when 
she  agreed  to  surrender  posseodon  to  Syd 
Jatftson,  to  wbtnn  appellee  rented  the  prem- 
ises; and  said  widow,  without  even  going 
out  of  actual  possession,  has  be^  occupying 
ever  shice  that  time -as  subtaiant  under  said 
Syd  Jackson.  So  at  the  time  of  the  execu- 
tion of  the  mortgage  to  Cobb  said  widow 
was  occux^ing  as  the  tenant  of  appellee  (de- 
fendant), and  from  that  day  to  the  present 
time  tuia  continued  to  occupy  that  relation. 
She  Is  estopped  from  dlsputli^  the  title  of 
her  landlord,  and  she  could  not  coarey  to 
Cobb  any  title  or  Interest  wblcb  was  not  af- 
fected by  the  same  estoppel.  Russell  v.  Ir- 
win's Adm'r,  88  Ala,  44;  McCrarey  v.  Rem- 
son,  19  Ala.  430,  54  Am.  Dea  194;  Davis  v. 
Williams,  180  Ala.  680,  30  South.  488.  54  U 
B.  A.  749,  89  Am.  St  Rep.  65. 
The  Judgment  of  the  court  is  affirmed. 

McCLELLLAN,  C.  J.,  and  TTSON  and 
ANDERSON,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  QUINN. 
(Supreme  Conrt  of  Alabama.  Dec.  21.  1905.) 

CABBIEBS — IlTJUBT  TO  PASaKKQEBB — IhBTBUO- 
TIDSTS. 

Where,  In  an  action  against  a  railway  com- 
pany (or  injuries  to  a  passenger,  the  evidence 
showed  a  direct  wrong  on  the  part  of  the  con- 
ductor, Instructions  predlcattog  a  recovery  on 
his  negligence  wore  propaly  rerased. 

AppeBl  from  Circuit  Court  Bibb  County  j 
B.  M.  Miller,  Judge. 

"Not  officially  reported." 

Action  by  Evle  Quinn,  pro  ami,  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany. From  a  judgment  tor  plaintiff,  de- 
fendant appeals.  Reversed. 

Ellison  &  Collier,  for  appellant  J.  C.  Mc- 
Mastor  and  Logan  &  Vande  Graff,  for  ap- 
pellee. 

ANDERSON,  J.  This  case  Is  on  all  fours 
with  the  case  of  L.  &  N.  R.  Co.  v.  Clyde 
Quinn  (decided  at  this  term)  80  South.  7S6, 
as  to  the  rulings  upon  the  evidence,  and  must 
be  reversed.  The  trial  court  properly  re- 
fused the  general  charge  requested  by  the 
defendant  The  court  also  properly  refused 
all  charges  requested  predicating  the  plain- 
tiff's recovery  on  negligrace  of  the  conductor, 
as  the  plaintiff's  evidence.  If  true,  showed 
d  direct  wrong,  not  negligence. 

Reversed  and  remandea. 

TYSON,  SIMPSON,  and  DENSON,  JJ., 

CMicur. 
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Bi  parte  JORDAN. 
(SDprem«  Court  of  Alabama.  Nov.  28.  1905.) 

ADM1NI8TBATOB8    DB    BOHX8  NOH— QBODNM 

FOR  Denying  Letters. 

Ab  the  statute  is  imperative  that  letters 
of  admloistration  de  bonis  non  mast  be  issued 
on  the  death  of  the  administrator  in  chief,  the 
probate  court,  on  a  proper  application,  cannot 
refuse  letters  to  the  person  entitled  thereto 
merely  because  the  heirs  might  dlitribate  the 
estate  among  themselves. 

[Ed.  Note. — For  cases  in  point,  ue  vol.  22, 
Cent  Dig.  Executors  and  A.dmini8trator8,  H 

Appeal  from  Probate  Coiurt,  CoTlngton 
Oountr;  J.  M.  Robinson,  Jr.,  Judge. 

**Not  ofBdally  reported." 

AppUcatlon  by  L.  M.  Jordan  for  appoint- 
ment as  administrator  de  bonis  non  of  the 
estate  of  Robert  B.  Jordan,  deceased,  and 
from  a  dental  of  tbe  api^lcatlon  be  appeals. 
Reversed. 

James  F.  Jones,  for  appellant  Powell,  Al- 
britton  &  Albrltton,  amicus  corlse. 


SIMPSON.  J.  The  statute  Is  Imperative  that 
letters  of  administration  de  bonis  non  must 
be  issued  on  the  death  of  the  administrator 
in  chief.  And,  while  the  court  recognizes  the 
right  of  the  heirs  to  dispense  with  the  admin- 
istration and  distribute  the  property  among 
themselves,  yet  administration  Is  the  only 
regular  way  to  dispose  of  the  affairs  of  the 
decedent.  The  probate  court  Is  not  clothed 
with  the  diBcretlouary  powers  to  dispense 
with  an  administration  or  to  refuse  to  grant 
letters,  when  application  is  made  by  the  par- 
ty entitled  thereto,  and  the  necessary  facts 
are  shown. 

Tbe  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TYSON,  ANDERSON,  and  DEN80N,  JJ,. 
concnr. 


LBDBETTER  v.  STATE). 
(Sapreme  Court  of  Alabama.  April  20,  190S.) 
1.  CitiHiNAi.  Law— Aboumentative  Instruc- 

TIONS, 

Pefendsnt  requested  the  court  to  charge 
that  the  fact  that  he  did  not  make  a  statement 
of  the  facts  before  the  coroner's  jury,  but  with- 
held bis  statement  until  the  trial,  should  not 
be  considered  against  him.  and  that  there  was 
no  duty  resting  oo  him,  after  the  homicide  was 
committed  and  while  the  coroner's  jury  was  in- 
vestigating the  case,  to  make  any  explanation 
about  it,  and  if  be  made  no  effort  to  snow  how 
it  occurred,  and  made  no  statement  concerning 
it,  the  jurv  should  not  consider  that  for  any 
purpose.  Held,  that  such  requests  were  prop- 
erly refused  as  axgumsntativek 


SI  HOUICIDB  —  8|U>-DKRMBI  —  IClBLUOIKO 

InSTRUCTions. 

An  inHtruCtion  that  If  defendant  was  in 
danger  of  his  life  or  of  serious  bodily  harm  at 
the  hands  of  deceased,  or  reasonably  believed 
he  was,  and  he  was  free  from  fault,  and  there 
was  no  reasonable  mode  of  escape,  and  there- 
upon defendant  engaged  In  a  nght  with  de- 
ceased, prompted  by  motives  of  self-protection, 
then  defendant  did  not  engage  in  the  difficulty 
willingly,  so  as  to  make  it  wrongful,  and  that 
be  bad  the  right  to  defend  himself,  even  to  tbe 
death  of  deceased,  was  properlv  refused,  as  ob- 
scure and  calculated  to  mislead  the  jury  to  be- 
lieve that  the  defendant  was  entitled  to  kill 
deceased,  though  it  might  not  have  been  newi- 
sary  in  order  to  save  ail  own  life  or  hls'body 
from  grievous  harm. 
S.  Same— Deadlt  Weapon— Mai.iob. 

Where,  in  a  prosecution  for  homicide,  the 
state's  evidence  showed  an  intentional  killiD|c 
with  a  deadly  weapon,  without  excuse  or  justi- 
fication, a  request  to  charge  that  malice  would 
not  be  inferred  from  the  use  of  a  deadly  weapon, 
when  the  facts  attending  its  use  are  shown  in 
connection,  and  that,  if  defendant  used  the 
weapon  and  was  prompted  by  motives  of  his 
own  protection,  then  the  killing  would  not  be 
malicious,  was  properly  refused. 
4.  Same— I KSTRGCTTONS— Reasonable  Doubt. 

A  request  to  charge  that  if  the  junr  "are 
reasonably  In  doubt  as  to  whether  the  Killing 
was  In  self-defense,  they  should  acquit,"  was 
faulty  and  properly  refused. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  A.  Bilbro,  Judge. 

"Not  officially  reported." 

James  Jjedbetter  was  convicted  of  an  In- 
tuitional killing  with  a  deadly  weapon,  and 
be  appeals.  AflQrmed. 

Rehearing  denied  June  30,  1905. 

Charges  requested  by  the  defendant  and  re- 
fused hy  the  court :  "(1)  The  fact.  If  true, 
that  Ledbetter  did  not  make  a  statement  of 
the  facts  In  the  case  before  the  coroner's 
jury,  and  withheld  his  statement  tmtll  this 
trial.  If  such  be  the  fact,  should  not  he  cou- 
sldered  hy  the  jury  against  the  defendant. 
(2)  There  was  no  duty  resting  on  Ledbetter 
after  the  homicide  was  committed,  and  while 
the  coroner's  Jury  were  Investigating  the 
case,  to  make  any  explanation  about  it  If 
he  made  no  efiTort  to  show  how  It  occurred, 
and  made  no  statement  about  It,  the  Jury 
should  not  consider  that  for  any  purpose.  (3) 
If  the  defendant  was  In  danger  of  his  life  or 
of  serious  bodily  barm  at  tlie  hands  of  Pitt- 
man,  or  reasonably  believed  be  was,  and  be 
was  free  from  fault  in  bringing  it  abont,  and 
there  was  no  other  reasonable  mode  of  escape 
from  It  and  Ledbetter  engaged  In  a  fight  with 
Plttman,  prompted  by  motives  of  selt-protec- 
tloii.  then  Ledbetter  did  not  ei^ge  in  the  dif- 
ficulty willingly,  so  as  to  make  It  wrongful, 
and  be  had  the  right  to  defend  taimself.  even 
to  the  death  of  Plttmau.  (4)  Malice  sbould 
not  be  Inferred  tram  any  single  fact  but  from 
all  tbe  evldmce:  Malice  will  not  be  Inferred 
from  the  use  of  a  deadly  weapon,  when  tbe 
fects  attending  Its  use  are  shown  In  con- 
nection with  Its  use.  If  the  defendant  need 
the  weapon,  and  was  prompted  by  motives  of 
his  own  protection,  then  such  killing  would 
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not  be  malldoiu  fcllUng.  {S)  It  the  Jury  arc 
reaBonabl7  In  doabt  aa  to  whether  the  killing 
was  In  aelf-detenBe,  they  ahoi^d  acquit  the 
defendant" 

John  B.  Tally,  for  appellant.  MaMey  Wil- 
son, Atty.  Gen.,  for  the  State. 

TTSON,  J.  The  only  matter  presented  for 
review  ia  the  action  of  the  court  in  refusing 
certain  written  charges  requested  by  defend- 
ant Oharges  1  and  2  are  argnmentattTe. 

Charge  8  Is  obscure,  and,  besides,  was  cal- 
culated to  mislead  the  jury  to  the  condaslon 
that  defendant  had  the  right  to  kill  Pitt- 
man,  altboogh  It  may  have  not  been  neces- 
sary to  save  hla  own  life  or  his  body  from 
grievous  harm.   Lewis  v.  State,  51  Ala.  1. 

The  testimony  Introduced  by  the  state 
showed  an  intentional  killing  with  a  deadly 
weapon,  without  excuse  or  justification. 
Charge  4  was  therefore  propraly  refused. 
Miller  T.  State.  107  Ala.  40;  19  South.  37. 

Charge  S  la  ao  clearly  foully  as  to  need  no 
comment 

Affirmed. 

McCLELLAN,  C.  X,  and  SIMPSON  and 
ANDERSON.  JJ.,  concur. 


AltABAMA  ORBAT  SOUTHERN  R.  CO.  t. 
BONNER. 

(Supreme  Court  of  Alabama.  May  0,  1905.) 

1.  InFANTS — COIITBACTS — AVomAITCK — ESTOP- 
FKL. 

Where,  In  an  action  for  Injnrles  to  a  minor 
servant,  defendant  pleaded  a  contract  made  by 

Elaintiff  at  the  time  of  bis  employment  by  whicD 
e  agreed  to  comply  with  certain  of  defendant's 
rules,  and  averred  that  plaintiff's  violation 
thereof  was  the  proximate  cause  of  the  injury 
complained  of,  the  action  not  beins  to  recover 
damages  arising  from  a  breach  of  a  contract, 
but  predicated  on  the  status  of  master  and  serv- 
ant, such  agreement  was  a  mere  incident  to 
plaintiffs  employment,  and  hence  a  replication 
of  infauCT,  by  which  plaintiff  disaffirmed  such 
Incidental  agreement,  was  not  demurrable,  as 
an  attempt  to  repudiate  a  contract  and  at  the 
same  time  claim  benefits  thereunder. 

2.  Habtkb  Aim  Sesvaitt — j^jtiBT  TO  Sebvaht 
—Action— Btiderob. 

Where,  in  an  action  for  injuries  to  plain- 
tiff, a  railroad  switchmaiu  the  complaint  char- 
ged negligence  In  the  giving  of  signals  by  the 
foreman  of  the  crew,  evidaice  that  such  fore- 
uian  knew  where  plaintiff  was,  and  that  he  was 
engaged  In  adjusting  or  straightening  a  link 
in  a  coupling  at  or  about  the  time  «  the  ac- 
ddent,  was  admlssihle. 

3.  SAU  —  CONTBmilOBT   NaSLTOXNOI  —  Dis- 

OBEDICnCB  OF  RtTLEB. 

Where,  in  an  action  for  injiules  to  a 
railroad  switchman,  defendant  alleq^  breach 
of  certain  rules  by  plaintiff,  which  was  the  proz- 
Imate  cause  of  the  accident,  evidence  that  such 
rules  bad  never  been  enforced  or  required  to  be 
observed  by  defendant's  employ^  and  that 
they  had  been  allowed  to  fall  bato  disuse,  waa 
admissible^ 

4.  Same— Aduissibilitt  or  EviDiitci. 

Where.  In  an  action  for  Injuries  to  a  rail- 
road switchman,  It  was  alleged  that  it  was  im- 
possible and  impracticable  for  plaintiff  to  make 
the  ooopling  in  qoeetion  with  a  stick,  as  re- 
quired by  one  of  defendant's  miss,  questions 


asked  of  plidntUTs  foreman,  offered  as  a  witness 
for  defendant,  as  to  whetiier  witness  could  not 
couple  such  cars  with  a  stick,  and  whether  it 
was  not  Impracticable  to  make  that  kind  of  a 
ooopling  with  a  stick,  were  proner. 
0.  TBUXr—BmnircB— Objections— SoopB. 

Where,  In  an  action  for  Injuries  to  a  serv- 
ant, the  answer  of  a  witness  was  responsive 
to  the  qnestlon,  and  a  part  of  it  was  contradict- 
ory of  the  witness'  evidence  that  he  had  given 
a  signal  for  the  movement  of  the  train  by  which 
plaintiff  was  Injured  at  plaintifTs  instance,  an 
objection  tbat  the  question  was  "Illegal,  irrele- 
vant, and  Immaterial,"  and  was  an  attempt  to 
impeach  the  witness  on  an  immaterial  matter, 
etc.,  was  properly  overruled :  a  foundation  hav* 
ing  been  laid  for  his  Imiwacbment,  and  the  an- 
swer having  been  confined  by  the  conrt  to  that 
purpose. 

6.  SaICB — REBtTTTAI.. 

Where  certain  impeaching  testimony  was 
predicated  on  a  converantlon  witness  had  with 
B.  and  her  husband,  and  not  on  a  conversation 
with  B.  and  plaintiff,  the  witness  having  stated 
that  he  never  bad  a  conversation  with  B,  and 
her  husband,  a  question  asked  of  the  witness, 
calling  for  a  conversation  had  by  witness  with 
B.  and  plaintiff,  was  properly  disallowed,  as 
neither  an  explanation  nor  rebuttal. 

7.  Saue — GEinaui.  Aftibmative  Chabge. 

Where  there  was  evidmce  which  tended  to 
support  the  complaint  the  general  affirmative 
charxe  to  find  for  defendant  waa  prqperly  re- 
fused. 

8.  Saue — IzTSTBUcnons. 

Where  certain  ctiarges  requested  had  refer- 
ence to  different  counts  of  the  complaint,  and 
each  charge  required  the  jury  to  affirmatively 
find  for  defendant,  instead  of  n^tiving  plain- 
tiff's right  to  a  vodlct  on  each  particular  count, 
they  were  properly  refused. 
0.  Sahb — Invading  Province  or  Jubt. 

In  an  action  for  injuries  to  a  servant,  in- 
structions that  there  was  no  evidence  in  the 
case  showing  that  defendant  ever  waived  a  cer- 
tain rule  in  controversy,  and  that  plaintiff  waa 
guilty  of  negligence  that  proximatelv  contribut- 
ed to  his  own  injury,  were  properly  refused  as 
invading  the  province  of  the  Jury. 
10.  Hastbb  and  Servant  —  Injuet  to  Serv- 
ant —  Violation  of  Buu:  —  Proximate 
Cause  or  Injubt. 

Where  the  proximate  cause  of  plaintiffs 
Injury  was  the  negligence  of  his  foreman  In 
giving  a  signal  to  start  a  train  after  plaintiff 
had  gone  in  twtween  certain  cars,  and  plaintiffs 
position  at  the  time  was  known  to  the  foreman, 
the  fact  that  plaintiff  violated  a  rule  o£  defend- 
ant <wmpany  in  going  between  the  cara  was  a 
mere  Intwvenlng  cause,  and  was  insufflclent  to 
prevent  recovery. 

Appeal  from  Circuit  Court  Jeffrason  County; 
A.  A,  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  J.  C,  Bonner,  by  his  next  friend, 
against  the  Alabama  Great  Southern  Rail- 
road Company.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Oharges  requested  by  the  defendant  (ap- 
pellant here)  and  refused  by  the  court: 

"(1)  If  tbe  Jury  believe  all  the  evidence  In 
this  cam,  tbey  must  find  a  verdict  for  the  de* 
fendunt" 

**<7)  If  the  Jury  believe  all  the  evidence  In 
this  case,  they  must  find  a  verdict  for  the  de- 
fendant under  the  sixth  count  of  tbe  com- 
plaint 

"(8)  If  tbe  Jury  believe  all  the  eridenoe  In 
this  case,  the?  must  find  a  verdict  for  tlie  de- 
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fendant  under  fbe  seventli  count  of  the  com- 
plaint" 

"(15)  The  court  charges  the  Jury  that  there 
Is  no  erldence  In  tbls  case  that  shows  that 
the  defendant  has  ever  waived  tbe  rule  set 
up  in  the  fourth  plea  of  the  defendant" 

"(19)  The  conrt  charges  the  Jury  that  the 
plaintiff  In  this  case  waa  guilty  of  negligence 
that  proximately  omtribated  to  his  own  In- 
jury- 

"(20)  The  court  charges  the  Jury  that  even 
though  they  believe  from  the  evidence  that 
the  engine  and  attached  cars  were  stopped 
within  or  aboat  two  feet  from  the  standing 
cars  on  the  signal  of  tbe  plaintiff,  and  that 
then  and  thereupon  the  foreman.  Archer,  or 
the  engineer,  Tomig,  or  both  of  them,  had 
notice  that  a  link  In  one  of  the  cars  had  to 
be  adjusted  before  a  coupling  could  be  made, 
and  that  the  plaintiff  went  in  between  the 
cars  for  the  purpose  of  adjustii^  the  link,  and 
that  it  was  the  rule  and  custom  of  the  road 
that  the  engine  and  car  should  not  be  there- 
after moved  under  such  circumstances  wltb- 
oat  a  special  signal  from  the  person  doing  the 
coupling  (in  this  case  the  plalntlfT),  and  that 
while  the  plaintiff  was  in  between  the  cars 
engaged  in  adjusting  the  link,  and  without 
such  signal  from  the  plalntlfT,  the  engine  and 
attached  cars  were  moved  suddenly  and  with- 
out warning  to  the  plaintiff,  and  that  there- 
upon plaintiff  received  the  injuries  complain- 
ed of,  nevertheless  the  court  charges  the  Jury 
that  the  plaintiff  under  the  circumstances 
went  In  between  the  cars  in  violation  of  the 
rule,  of  which  he  had  notice,  prohibiting  his 
going  in  between  the  cars  for  such  purpose 
while  an  engine  was  attached  to  tbe  train, 
which  violation  of  said  rule  proximately  con- 
tributed to  the  Injury  of  which  he  complains." 

A.  O.  Sc.  E.  D.  Smith,  for  appellant  Banks 
&,  Selhelmer  and  Lane  &  White,  for  appellee. 

DOWDEILL,  J.  The  complaint  as  amended 
contained  seven  counts.  The  court  at  the  re- 
quest of  the  defendant  in  writing,  gave  the 
general  charge  to  find  for  the  defendant  on 
the  first  five  counts.  The  sixth  and  seventh 
counts,  which  charged  simple  negligence, 
were  based  on  the  employer's  liability  stat- 
ute. The  third  plea  of  the  defendant  set  up 
a  contract  made  and  entered  into  by  the 
plaintiff  at  tbe  time  of  his  employment  In 
which  plaintiff  agreed  to  comply  with  certain 
specified  rules  of  the  defendant  company,  and 
averred  a  violation  the  plaintiff  of  said 
agreement  and,  further,  that  such  violation 
was  the  proximate  cause  of  the  injury  com- 
plained of.  Tbe  plaintiff  filed  a  replication 
to  this  plea  to  the  effect  that  he  was  a  minor 
at  tbe  time  of  making  said  agreement  To 
this  replication  a  demurrer  was  Interposed  by 
the  defendant,  which  was  overruled  by  tbe 
court  Q-^d  this  ruling  Is  here  assigned  as  er- 
ror. The  two  counts  which  were  submitted 
to  the  Jury  claimed  damages  upon  the  ground 
that  the  plaintiff  was  in  the  employment  of 
the  defendant  and  while  in  the  discharge 


of  his  duties  under  the  employmrat  was  neg- 
ligently injured,  etc  When  the  plaintiff  be- 
came and  was  recognized  as  an  employ^  of 
the  defendant  a  condition  or  status  was 
thereby  created,  that  of  employer  and  em- 
ploye,  with  all  of  the  responsibilities  of  tbe 
one  and  the  rights  of  the  other  attaching  to 
such  condition  or  status  under  the  employer's 
liability  statute.  The  action  here  Is  not  for 
damages  arising  from  any  breach  of  a  con- 
tract altered  into,  and  is  ttierefore  in  no  sense 
a  suit  on  a  contract  but  is  predicated  upon  a 
status,  and  a  wrongful  injury  done  the  plain- 
tiff while  this  status  or  condition  existed. 
The  familiar  doctrine  which  prevents  one 
from  repudiating  a  contract  and  at  the  same 
time  claiming  benefits  under  It  is  without  ^ 
plication  here.  If  the  plaintiff  were  suing  on 
the  contract  to  recover  stipulated  wages,  the 
above  doctrine  would  apply;  but  that  Is  not 
our  case.  By  his  plea  of  Infancy  he  merely 
disaffirms  an  agreement  that  was  Incidental 
to  the  emplc^ment  which  created  the  status 
upon  which  the  action  Is  based.  We  think  the 
court  committed  no  reversible  error  In  orer- 
ruling  tbe  demurr^. 

The  complaint  charged  negligence  In  the 
giving  of  signals,  etc.,  by  Archer,  who  was 
foreman  of  the  crew.  Any  evidence,  there- 
fore, tending  to  show  that  Archer  knew 
where  plaintiff  was  and  what  he  was  doing, 
at  or  about  tbe  time  of  the  accident  In  ad- 
justing or  straightening  a  link  In  the  coupling, 
would  be  relevant  This  was  the  tendency 
of  the  evidence  elicited  from  tbe  witness 
Bricknell,  to  which  objections  were  made  by 
the  defendant  and  which  said  objections 
the  coin^  properly  overruled.  Under  the  is- 
sues in  this  case,  evidence  tending  to  show 
that  certain  rules  of  the  defendant  company 
had  never  been  enforced  or  required  to  be 
observed  by  Its  employes,  but  had  been  al- 
lowed to  fall  into  disuse,  was  relevant  and 
admissible.  L.  ft  N.  R.  B.  Co.  t.  Richard- 
son, 100  Ala.  232,  14  South.  209. 

The  defendant's  witness  Archer  was  on 
cross-examination  by  tbe  plaintiff  asked,  "Is 
it  not  a  fact  that  you  could  not  couple  these 
cars  with  a  stick?"  aifd  "Was  not  it  Im- 
practicable to  make  that  kind  of  a  coup- 
ling with  a  stick?"  These  questions  were 
proper,  as  calling  for  ^evidence  in  support  of 
second  and  third  replications  to  the  fourth 
plea ;  It  being  averred  in  one  of  these  replica- 
tions that  it  was  impossible,  and  in  tbe  other 
that  It  was  Impracticable,  for  plaintiff  to 
perform  his  duty  as  set  forth  In  the  com- 
plaint— that  Is,  .adjust  the  link,  etc. — with- 
out violating  the  rule.  In  Brown  v.  L.  &  N. 
B.  R.  C!o.,  Ill  Ala.  289,  10  South.  1001,  It 
was  held  that  to  a  plea  setting  up  the  viola- 
tion of  a  rule  a  replication  that  it  was  im- 
practicable for  the  plaintiff  to  perform  the 
duties  of  his  employment  without  violating 
tbe  rule  was  a  good  answer. 

The  testimony  of  the  witness  Archer  tend- 
ed to  show  that  the  signal  which  be  gave 
the  engineer  was  given  at  the  instance  of 
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the  plaintiir  The  predicate  havtog  beco 
laid  for  his  Impeachment  as  to  prior  state- 
ments made  by  him  contradictory  of  bis  evl- 
dence  as  to  tbe  giving  of  the  signal,  objec- 
tion was  made  to  the  question  asked  the 
Impea^ng  witness  and  to  the  answer  on 
the  grounds  that  tbe  same  was  "Illegal,  Ir- 
relerant,  and  Immaterial,  and  was  an  at- 
tempt to  Impeacb  the  witness  Archer  apon 
an  Immaterial  matter,  and  upon  the  ground 
that  any  statement  by  witness  after  the  ac- 
cld«it  was  not  binding  on  the  defendant." 
Tbe  objection  was  to  tbe  entire  question  and 
answer.  The  answer  was  responsive  to  tbe 
question,  and  a  part  of  it  was  contradictory 
of  the  witness'  evidence  that  be  gave  the 
Blgnal  at  the  Instance  of  the  plaintifT,  and 
certainly  to  this  extent  was  competent  If 
the  answer  contained  other  statements  which 
were  Immaterial  matter,  such  sboold  have 
been  specifically  pointed  out  in  the  objection. 
Tbe  conrt  announced  that  the  proposed  evi- 
dence would  be  confined  and  limited  to 
the  pan>08e  of  impeachmoit.  The  court 
committed  no  error  in  oTermltng  defendant's 
objection.  Nor  was  there  any  wror  in  sus- 
taining plaintiffs  objection  to  the  defend- 
ant's question  to  this  witness  calling  for  a 
cffltvavatlon  had  by  tbe  witness  with  Mrs. 
Bonner  and  the  plalntUT.  The  impeaching 
testimony  was  predicated  on  a  conversatlou 
witness  had  with  Mrs.  Bonner  and  hw  bus- 
band,  and  not  on  a  conversation  with  Mrs. 
Bonner  and  tbe  plaintiff,  and  tbe  witness 
had  stated  that  be  had  never  had  a  conversa- 
tion with  Mrs.  Bonner  and  her  husband. 
Tbe  evidence,  therefore,  sought  to  be  elicited, 
was  not  in  explanation  or  rebuttal,  and  was 
Incompetent 

Oharge  No.  1  requested  by  defendant  was 
the  general  affirmative  charge  to  find  for  the 
defendant  There  was  evidence  which  tend- 
ed to  support  the  complaint  and  this  cbarge 
was,  therefore,  properly  refused. 

Tbe  seventh  and  eighth  charges  refused  to 
the  defendant  were  bad  in  form.  The  sev- 
enth charge  was  requested  as  to  the  sixth 
count,  and  the  eighth  charge  as  to  the  sev- 
enth count,  of  the  complaint  and  each  charge 
required  the  Jury  to  affirmatively  find  for  tbe 
defendant,  instead  of  negativing  the  plain- 
tilTs  right  to  a  verdict  on  the  particular 
count  Such  charges  were  condemned  by 
this  conrt  in  Goldstein  v.  Leake,  138  Ala. 
573,  S6  South.  458.  See  other  cases  cited  in 
that  casa  For  the  reason  stated.  If  for  no 
other,  the  court's  refusal  to  give  these  char- 
ges was  proper. 

Charges  16  and  19  were  invasive  of  the 
province  of  the  Jury,  and  were  therefore 
pnqwrly  refused. 

Charge  20  does  not  correctly  state  the  law. 
Even  if  the  plaiutlCt  violated  a  rule  of  tbe 
defendant  company,  of  which  rule  be  had 
notice,  In  going  in  between  tbe  cars,  yet  if 
bis  Injury  was  the  proximate  result  of  the 
negligence  of  the  defendant's  foreman  of  the 
switching  crew  In  the  giving  of  a  ^gnal  af- 


ter the  plaintiff  had  gone  In  between  tbe 
cars,  and  tbe  position  of  the  plalntMT  at  tbe 
time  was  known  to  tbe  foreman,  then  In  such 
case  the  Injury  would  not  be  the  proximate 
consequence  of  plaintiffs  violation  of  tbe 
rule,  but  rather  tbe  proximate  result  of  tbe 
subsequent  and  intervening  negligence  of  the 
foreman,  and  for  which  the  defendant  would 
be  liable.  The  evidence  was  without  con- 
flict that  tbe  foreman.  Archer,  knew  that  tbe 
plaintiff  was  in  between  the  cars  when  he 
(Archer)  gave  tbe  signal  to  the  engineer  to 
go  ahead,  and  which  said  signal  it  Is  alleged 
was  negligently  given. 

We  find  no  error  in  tbe  record,  and  the 
judgment  must  be  affirmed. 

McOLBLLAN,  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


GRAY  T.  STATE. 
(Snpreme  Court  of  Alabama.   April  IS,  1905.) 

1.  HOUIdDE — SELT-DcraiTSE — InSTBUCTIORS. 

Where  tbe  evidence  wltboat  conflict  showed 
that  defendant  was  at  fault  in  brlnfflns  on  tbe 
difficulty,  and  at  the  time  he  shot  decrased 
could  have  safdy  retreated.  It  vras  not  error 
to  refuse  a  request  to  charge  on  Hie  doctrine 
of  self-defense. 

£Bd.  Note.— For  casps  m  uoinl,  see  vol.  26. 
Gent  Dig.  Homicide,  {  622.] 

2.  Cbiminal  Law  —  Recobd  —  Method  or 
DaAwmo  JuBT. 

Code,  S  GOOl,  provides  that  in  drawing  a 
jury  in  a  capital  case  the  presiding  judse,  after 
the  Jury  box  shall  have  been  brought  Into  tbe 
courtroom,  ahall  then  and  there  nubllcly  draw 
therefrom  not  less  than  26  nor  more  than  60 
names  for  each  capital  case.  HM,  that  an  en- 
toy  in  the  reconl  that  "the  court  in  open  court 
and  in  accordance  with  the  law  drew"  from 
the  box  tbe  names  of  25  peraora,  etc.,  excluded 
the  Inference  that  any  one  other  than  the  Judge 
drew  the  names  from  the  box. 

Appeal  from  Circuit  Court,  Pike  County; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Dave  Gray  was  convicted  of  homicide,  and 
he  appeals.  Affirmed. 

Tbe  following  written  charges  were  re- 
quested by  the  defendant  and  refused  by  the 
court: 

"(1)  If  the  jury  believe  from  the  evidence 
that  Dave  Gray  was  free  from  fault  in  bring- 
ing on  the  difficulty,  then  he  had  a  right  to 
sboot,  If  to  a  reasonable  mind  it  was  ap- 
parent that  he  most  do  so  to  save  himself 
from  great  bodily  harm,  and  tbe  Jury  should 
acquit  him. 

"(2)  If  tbe  jury  believe  from  the  evidence 
that  Dave  Gray  was  retreating  from  Abe 
Qreeu,  and  Abe  Green  continued  to  advance 
on  Dave  Gray  in  a  threatening  attitude,  then 
Dave  Gray  had  a  right  to  shoot  talm.  If  to 
a  reasonable  man  It  was  necessary  to  protect 
himself  from  great  bodily  barm. 

"(3)  There  Is  no  duty  resting  on  a  man  to 
retreat  from  his  adversary,  if  In  so  doing  It 
would  Increase  bis  peril,  as  appear  to  the 
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inlnd  of  a  reasonable  man  to  Increaee  hto 
peril. 

"(4)  A  man  Is  Jtutlfled  In  taking  the  lite  of 
ftnotber,  if  at  the  time  there  appeared  rea- 
sonably to  be  a  present  Impending  necessity 
to  do  80,  provided  defendant  was  not  at 
fault  In  bringing  on  a  dlfBcnllr  and  conld 
not  safely  retreat 

"(5)  If  the  jury  believe  from  the  evidence 
that  defendant  was  free  from  fault  In  bring- 
ing on  the  difficulty,  then  he  bad  a  right  to 
slioot,  If  to  a  reasonable  man  It  was  appar- 
ent and  defendant  honestly  thought,  he  must 
Bboot  to  save  himself  from  great  bodily 
harm,  and  If  defendant  could  not  retreat 
witlioat  ai^mrent  danger  to  himself." 

Foeter.  Samford  &  Carroll,  for  appellant 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  charges  asked  by  de- 
fendant and  refused  are  In  respect  to  self- 
defense,  and  are  each  abstract  and  faulty. 
The  evidence  shows,  without  conflict,  that  de- 
fendant was  at  fault  In  bringing  on  the 
difficulty,  and  at  the  time  he  shot  the  de- 
ceased, he  could  have  safely  retreated.  There 
was  no  error  In  their  refusal. 

The  statute  (Code,  i  6001)  provides  that 
In  drawing  a  Jury  in  a  capital  case,  "the  pre- 
siding Judge  shall  then  and  there  (after  the 
Jury  box  shall  be  brought  into  the  court- 
room) publicly  draw  therefrom  not  less  than 
twenty-five  nor  more  than  fifty"  names  for 
each  capital  case.  We  have  recently  held, 
that  this  statute  was  mandatory  and  the 
presiding  Judge  must  perform  the  manual 
act  of  drawing  the  names,  and  Is  not  com- 
plied with,  when  It  appears  that  the  court 
instead  of  the  Judge  drew  the  names  from 
the  box.  Scott  v.  State  (Ala.)  87  South.  360. 
In  that  case  the  order  would  have  been  com- 
plied with  by  directing  the  sherlflF,  clerk  or 
other  person  to  do  the  drawing,  which  would 
not  have  been  a  compliance  with  the  statute. 

In  this  case,  the  minute  entry  recites  that 
"the  court  in  open  court  and  In  accordance 
with  the  law,  drew  therefrom  (the  box)  the 
names  of  twenty-five  persons,"  etc.  If  the 
court  drew  the  names  from  the  box  In  ac- 
cordance with  the  law,  the  drawing  must 
have  been  by  the  presiding  Judge,  otherwise, 
it  would  not  have  been  in  accordance  with 
law.  The  Idea  that  any  one  else  besides 
the  judge,  drew  the  names  from  the  box  is 
excluded. 

The  judgment  is  affirmed. 

McOLEIiLAN,  a  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 

GADSDEN  DISTILLING  CO.  v.  KENNEDY 
STAVE  &  COOPERAGE  CO. 
(Supreme  Court  of  Alabama.   June  1,  1005.) 
1.  Appeal— GviDKnci>— Harmless  E^bor. 

Where  the  aol€  tendency  of  certain  evidence 
admitted  was  to  aliow  that  tbei-e  was  no  breacft 
of  warranty  In  a  sale  of  certain  cooperace, 
which  issue  was  found  in  defendant's  favor,  de- 
fendant being  awarded  all  damages  proved  un- 


der ita  plea  of  recoupment  the  admission  of 
auch  evioeoce.  If  error,  waa  harmless. 

2.  SAUS— BXCEFTIOITS— RXVIKW. 

Where  the  bill  of  exceptions  failed  to  show- 
that  any  exception  was  reserved  to  the  judg- 
ment, the  conclusion  of  the  trial  judge  that  de- 
fendant could  not  rescind  a  sale  and  abate  the 

I  purctiaBe  price  could  not  be  reviewed. 

!  3.  ExoEPTiONd,  Buj,  or— Signing— Tuuc. 

I        Where  a  judgment  waa  rendered  November 

I  4,  1904,  and  on  December  5,  1904,  the  court 

Smted  16  days  from  tii&t  date  in  whidi  to 
ve  the  bill  of  exceptiona  Bigned,  such  order 
waa  not  void,  as  granted  after  the  expiration  of 
the  30  days  allowed  by  law  tor  the  idgoing  of 
such  bllL 

Appeal  from  City  Court  ot  Gadsden; 
John  H.  DisQue,  Judge. 

"Not  officially  reported." 

Action  by  the  Kennedy  Stave  A  Cooperage 
Company  against  the  Gadsden  Distining 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Assignment  of  error  2  was  as  follows: 
"The  court  erred  in  admitting  as'  evidence 
letter  from  Kennedy  Stave  &  Cooperage 
Company,  of  date  February  9,  1904,  to  de- 
fendant corporation,  and  telegram  from  ap- 
pellant to  appellee  In  answer  thereto,  ot  date 
February  11,  1004."  The  contract  In  thlB 
case  was  made  by  letters,  and  was  closed 
by  letter  of  acceptance  both  ways  on,  re- 
spectively, February  5,  and  6, 1904.  On  later 
day,  following  letter  was  received  by  ap- 
pellant: "Birmingham,  Ala.,  2/9  /04.  Gads- 
den Distilling  Co.,  Gadsden,  Ala. — Gentle- 
men: We  have  commenced  to  get  out  the 
com  whisky  barrels  to  fill  your  order,  and 
we  are  anxious  that  they  suit  you,  and  there- 
fore we  have  shipped  you  by  express  to-day 
one  for  your  Inspection.  We  feel  sure  that 
it  will  meet  your  wants  In  every  way.  Ton 
will  note  that  the  chime  Is  a  little  short 
but  we  were  compelled  to  make  It  so  on 
account  of  not  having  a  larger  head  In  stock. 
We  hope  this  will  be  no  objection,  as  It 
makes  a  more  serviceable  barrel.  If  longer, 
there  would  be  more  or  less  danger  of  break- 
ing off  the  stave.  On  receipt  of  the  barrel, 
wire  at  our  expense  if  O.  K.,  as  we  are  work- 
ing on  them  now.  Tours  very  truly,  Ken- 
nedy Stave  ft  Cooperate  Co."  Telegram  sent 
In  reply  thereto:  "Gadsden,  Ala.,  2A1A>4. 
Kennedy  Stave  &  Cooperage  Co.,  Birming- 
ham, Ala.:  Sample  barrel  good.  Ship  car 
soon  over  L.  &  N.   Gadsden  DlstHltng  Co." 

The  Ml!  of  exceptions  contained  the  fol- 
lowing with  reference  to  the  Judgment: 
"This  being  all  of  the  evidence,  there  was 
Judgment  for  the  plaintiff,  and  to  this  Judg- 
ment the  defendant  then  and  there  duly  ex- 
cepted." There  was  motion  to  strike  bill  of 
exceptions,  because  not  signed  within  time 
■  allowed  by  law.  The  following  facts  ap- 
pear In  reference  thereto:  Judgment  in  the 
lower  court  rendered  November  4,  1904,  and 
80  days  under  the  statute  allowed  for  bill 
of  exceptions.  On  December  5,  1004,  the 
court  made  the  following  order:  "On  this 
tbe  5tb  day  of  December.  1904,  comes  the 
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defendant  hj  attorneys,  and  hy  Icare  of  the 
court  tbe  defendant  la  hereby  granted  fifteen 
days  from  this  date  In  which  to  have  bill  of 
exception  signed  by  the  presiding  Judge  of 
this  conrt"  BUI  was  signed  on  December 
16,  1904.  Appellee's  contention  was  that  the 
order  was  not  made  until  after  the  SO  days 
allowed  by  statute  had  elapsed.  Appellant's 
contention  was  that,  excluding  the  day  of 
trial  and  taking  30  days  In  November,  the 
date  of  the  order  was  within  the  80  days 
after  judgment 

Lee,  Lee  &  Lee,  for  appellant  Gea  D. 
Uotley  aod  Kerr  &  Haley,  for  appellee. 

ANDBBSON,  J.  The  admlsrton  of  llie 
evidence  complained  of  by  the  detteidant  If 
emr,  was  Innocnons,  as  Its  sole  tendency 
wu  to  show  that  there  was  no  Inreach  of 
warranty,  wUch  said  Inne  was  fonnd  In 
tarm  at  the  defendant  and  It  was  awarded 
all  danuges  proven  nnder  the  plea  of  re- 
coupment (plea  S).  We  cannot  review  the 
conduslon  of  fh»  trial  jndge  In  holding  that 
the  defendant  could  not  rescind  the  sale  and 
abate  the  purchase  prica,  as  the  UU  of  ex- 
ceptions Alls  to  show  that  an  exception  was 
resraved  to  the  Judgment  of  the  comt.  This 
coort  has  held,  in  constmlng  Acts  1890-01. 
p.  1088,  f  14,  and  similar  provlidons  of  other 
acta,  that  In  wAer  to  xevlefw  the  Judgment 
and  conclnslon  of  the  trial  Judge  vpmi  the 
facto,  the  bill  exceptions  must  not  only 
recite  what  the  Judgment  was,  but  must 
show  that  an  exception  was  reserved  thereto. 
Morey  v.  Monk  (Ala.)  38  Sonth.  306;  Ala. 
Fruit  Oa  T.  Gamer,  118  Ala.  71^  91  South. 
850 ;  \<railams  v.  Woodward  Iron  Go.,  106  Ala. 
254, 17  South.  BIT;  Denson  v.  Gray.  113  Ala. 
606,  21  South.  926;  Hood  t.  Pioneer  Mining 
Ga,  96  Ala.  4(a.  11  Sooth.  10. 

The  bill  of  exceptions  was  signed  within 
the  time  prescribed  by  law,  Bagsdale  v. 
Kinney,  lid  Ala.  404,  24  South.  443. 

The  Judgmmt  of  fbe  dty  court  is  afflrmed. 

McCr^LLAN,  0.  J.,  and  TTSOM  and 
SIMPSON,  JJ..  concur. 


FULLBR  T.  STEVENS. 
OSapreme  Court  of  Alabama.   May  18,  1905.) 

1.  BVIDEKOI  — OPIKIONB— ATIOaNXT'S  SlBV- 
ICXB— VALUX. 

An  attorney  is  gnallfied  to  testify  as  to  the 
ceneral  raloe  of  legal  services,  after  being  in- 
formed as  to  what  was  done,  without  Being 
shown  to  be  familiar  with  the  stlaiDtUTs  pro- 
fessional attainments  and  experience;  each 
matters  being  a  voper  subject  (or  eross^- 
amination. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Bvidooce^  |  2356^.] 

2.  Sams  —  Rbxxvanot  —  Suolab  Tkahsac- 

TIOHS. 

In  an  action  for  attom^*s  services,  proof  as 
to  what  plaintiff  had  charged  In  other  particular 
matters,  rarying  in  natare,  was  irrelevant. 

[Ed.  Note. — For  cases  in  point,  see  loL  20, 
Cent  Dig.  Evidence,  «  422.] 


8.  TaiAL— ABOTnmTTOrCOUHBXZ^PBSJUDIOB. 

In  an  action  for  attorney's  services,  a  state- 
ment by  plaintiff's  attorney  In  argument  that 
defendant  contended  that  plaintiff  was  to  have 
the  fees  collected  on  the  notes  in  question  after 
defendant  bad  gotten  what  was  one  him,  and 
that  then  there  would  not  be  much  left,  to  whldk 
the  conrt  overruled  an  objection,  which  was 
not  excepted  to,  did  not  constitute  reversible 
error. 

4.  SajcB— InffTBUcnoNe^BnaoKN  ov  Pnoov. 

Where,  In  an  action  for  attorney's  services, 
a  set-off  was  pleaded  and  really  litigated  at  the 
trial,  it  was  not  error  to  refuse  to  charge  that, 
taking  the  evidence  in  the  case  as  a  whole,  the 
burden  of  proof  was  on  plaintiff. 
Di.  Same— Misleading  Ihstbuctionb. 

Where  a  set-off  was  pleaded,  a  reqaest  to 
cbarce  that,  taking  all  the  evidence  together, 
the  burden  of  pro<»  was  on  plaintiff  to  really 
satisfy  the  jury  that  defendant  was  indebted  to 
plaintiff,  and  the  amount  thereof,  was  prcverly 
refused  as  misleading. 

6.  Same. 

In  an  action  for  attorney's  services,  a  re- 

8 nest  to  charge  that,  after  bearing  all  the  evl- 
ence,  It  was  for  the  jury  to  say  whether  the 
"charges"  were  reasonable  or  not,  was  properly 
refused  as  ambiguons,  in  that  the  word  "char- 
ges" ml^t  be  understood  to  refer  to  the  duuges 
of  the  court 

7.  ATTOaNET  AND  OZJXKT— ACTIOH  TOB  SXBV- 
lOKS— T  NSTBUCnOHS. 

In  an  action  for  attorney's  services.  It  was 
error  to  refuse  to  charge  that  If  the  Jury  be- 
lieved from  the  evidence  that  plaintiff  made  a 
contract  with  defendant  tor  all  the  services,  and 
if  the  price  was  agreed  on,  then  It  would  make 
no  difference  bow  unreasonable  tiie  contract 
was,  but  that  the  jury  could  not  charge  defend- 
ant with  any  greater  tees  than  those  agreed  on. 

Appeal  from  Circuit  Court  Tallapoosa 
County;  A.  H.  Alston,  Judge. 

"Not  ofBdally  reported." 

Action  by  P.  O.  Stevens  against  J.  H.  Ful- 
ler. From  a  Judgment  to  favor  of  plaintiff, 
defaidant  appeals.  Keversed. 

Thoa.  li.  Bulger,  one  of  the  attorneys  for 
the  plaintiff  In  the  case,  In  discussing  the 
case  before  the  Jury,  remarked  that  B^il- 
ler's  contention  Is  that  Mr.  Stevens  was  to 
have  the  fees  collected  on  the  notes  after 
be  (Fuller)  bad  gotten  what  was  due  him, 
and  remarked  to  the  Jury,  "I  tell  you  that 
when  Harv.  Fullw  gets  all  that  is  due  blm, 
there  is  not  much  left"  The  defendant 
objected  to  that  part  of  the  remark  which 
said,  "When  Harv.  Fuller  gets  all  that  is 
due  bim.  there  Is  not  much  left"  nie  court 
overruled  the  objection,  and  the  defendant 
excepted. 

Charges  requested  by  the  defendant  and 
refused  by  the  conrt:  **(1)  I  charge  you 
that  toklng  the  evidence  In  this  case  as  a 
whole,  the  burden  of  proof  Is  on  the  plaintiff. 
(2)  I  charge  you  that  taking  all  of  the  evi- 
dence together,  the  burden  of  proof  Is  on 
the  plaintiff  to  reasonably  satisfy  the  Jury 
that  the  defendant  Is  indebted  to  the  plain- 
tiff, and  the  amount  thereof.  (S)  I  charge 
you  that  after  bearing  the  evidence.  It  Is 
for  you  to  say  whether  the  charges  are  rea- 
sonable or  not  (4)  I  charge  yon  that  If 
you  believe,  from  the  evidence  in  this  case, 
that  the  platotiff  made  a  contract  with  the 
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^efradant  for  all  of  tbe  services  by  the  plain- 
tiff for  the  defendant,  and  if  tbe  price  was 
agreed  on  as  to  tbe  amount  that  sbonld  be 
paid,  tben  It  would  make  no  difference  bow 
unreasonable  70U  may  think  tbe  contract 
was.  Tou  cannot  cbarge  the  defendant,  In 
ascertaining  the  amount  due,  with  any 
greater  fees  than  were  agreed  to." 

D.  B.  Riddle,  for  appellant  TfaoB.  U 
Bulger  and  J.  M.  Chilton,  for  appellea 

SIMPSON,  J.  The  first  assignment  of  er- 
ror Is  not  sustained.  The  several  amounts 
Are  not  claimed  In  the  same  count,  but  each 
In  a  s^arate  count,  and  the  auctions  are 
sufficiently  definite  according  to  our  system 
of  pleading.  If  tbe  defendant  had  desired  a 
bill  of  particulars,  be  might  have  bad  It  on 
demand. 

Referrli^  to  assignments  2,  8,  and  4*. 
While  it  is  true  that  in  estimating  tbe  value 
of  professional  services,  It  is  sometimes  prop- 
er to  consider  the  experience  and  ability  of 
the  lawyer  who  performs  them  (Lung^ 
hausen  v.  Crittenden  [Mich.]  01  N.  W.  270; 
Vilas  V.  Downer,  21  Vt  419 ;  Phelps  t.  Hunt, 
40  Conn.  97 ;  Bowling  v.  Scales,  1  Tenn.  Cb. 
620),  yet  It  does  not  follow  that,  before  an 
attorney  is  qualified  to  testis  on  these  mat- 
ters, he  must  be  examined  as  to  the  profes- 
sional attainments  and  experience  of  the 
plaintiff.  He  testifies  as  to  tbe  g^eral  value 
of  services,  after  being  Informed  as  to  what 
was  done,  as  in  this  case,  and  then,  U  there 
are  any  mattws  relating  to  tbe  ability  or 
experience  of  tbe  lawyw  performing  tbe 
services,  those  matters  can  be  brought  out 
by  cross^xamlnatlon  or  otherwise.  If  there 
is  no  testimony  on  these  matters.  It  will  be 
presumed  that  the  ordinary  charges  by  the 
bar  generally  prevail 

Referring  to  the  seventb  asslgnm^t  of  er- 
ror, the  objection  to  tbe  question  was  proper- 
ly sustained.  It  is  proper  to  admit  testimony 
aa  to  what  are  the  customary  charges  of 
lawyers  generally  for  similar  services;  but 
It  la  quite  another  thing  to  allow  proof  as 
to  what  the  plaintiff  bad  charged  In  other 
particular  matters,  varying  In  tb^  nature, 
and  thus  open  up  an  endless  stream  of  evi- 
dence as  to  those  cases,  their  points  of 
similarity  to  tbe  case  In  point,  etc  There 
is  no  rule  of  evldrace  allowing  such  testi- 
nioE^. 

Referring  to  the  eighth  assignment :  It  la 
not  always  easy  to  draw  tbe  line  of  separa- 
tion between  what  is  permissible  and  what 
is  not  In  tbe  remarks  of  counsel.  On  the 
one  band,  It  is  proper  that  counsel  should 
be  free  to  argue  tbe  case  In  bis  own  way,  and 
to  present  to  the  Jury  what  be  conceives  to 
be  proper  deductions  from  the  testimony. 
On  tbe  other  hand,  he  should  not  be  allowed 
to  state  anything  as  a  fact  wbicb  has  not 
been  proved  by  testimony,  nor  should  he  be 
allowed  to  comment  on  the  character  or  char- 
acteristics ot  the  parties  to  the  sul^  unless 


the  same  are  legitimately  In  evidence.  Tet 
a  considerable  discretion  must  be  left  to 
tbe  judge  presiding  in  tbe  court  below  to 
control  and  r^nilate  these  mattns.  Tb« 
remark  In  question  does  not  seem  to  be  tbe 
assertion  of  any  fact,  nor  does  be  make  any 
assertion  as  to  any  characteristic  of  tbe 
defendant,  but  rather  expresses  tbe  opinion 
that,  "when  Fuller  gets  what  Is  due  him, 
there  is  not  much  left"  While  It  is  better 
practice  not  to  make  such  remarks,  yet  the 
court  cannot  say  that  it  was  reversible  error 
in  the  court  to  "ovarule  the  objection  to  it," 
especially  In  view  of  the  fact  that  the  record 
does  not  show  that  there  was  any  motion  to 
exclude  the  remark  from  tbe  Jury.  In  fact, 
it  may  be  that  in  tbe  connection  In  wbicb 
the  remark  was  made  (of  which  the  Judge 
presiding  could  Judge)  there  may  have  been 
no  Insinuation  hi  it,  for  a  man  Is  entitled 
to  what  is  due  blm,  whether  tbwe  la  mntdi 
left  or  not 

Although  tbwe  seems  to  be  some  confusion 
In  tbe  record.  In  that  It  is  shown  that  the 
defendant  In  addition  to  the  plea  of  the 
general  issue,  also  pleaded  a  set-off,  while 
tbe  Judgment  entry  recites  that  Issue  was 
"Joined  on  tbe  defendant's  plea  of  not  guilty," 
yet  as  the  set-off  was  pleaded  and  was  real- 
ly litigated  In  the  trial  of  the  cause,  charge 
No.  1  was  not  correct  ftnd  the  burden  was 
on  tbe  plaintiff  to  prove  his  account  but  tbe 
burden  was  on  the  defendant  to  prove  hla 
set-off.  Consequently  there  was  no  error  In 
refusing  this  charge. 

Cbarge  No.  2  is  subject  to  the  same 
Jection,  and  was  calculated  to  mislead  the 
Jury,  by  taking  from  their  consideration  tbe 
fact  that  as  to  the  set-off,  tbe  burden  was 
upon  the  defendant  to  prove  It  Thwe  was 
no  error  in  refusing  to  give  it 

Charge  No.  8  Is  ambiguous,  and  might  be 
misleading  to  tbe  Jury,  who  might  understand 
that  the  "charges"  refwred  to  were  the 
charges  of  tbe  court  Besides,  tbe  decision 
of  this  court  is  clear  to  tbe  point  that  in 
such  cases  tbe  Jury  must  decide  according 
to  the  evidence,  and  not  according  to  their 
ideas  of  what  Is  reasonable.  Although  the 
cbarge  copied  In  appellant's  brief  bad  been 
given  in  that  case,  and  tbe  case  was  afllrm- 
ed,  yet  that  cbarge  was  not  reviewed,  be- 
cause It  was  In  favor  of  the  appellant  Moore 
V.  Watts,  81  Ala.  261,  265,  2  South.  278. 

Charge  No.  4  merely  expresses  tbe  prin- 
ciple that  tbe  plaintiff  must  abide  by  his 
contract  and  If  the  Jury  believe,  from  the 
evidence,  that  be  bad  agreed  to  perform  tbe 
services  for  a  certain  amount  it  was  not  for 
them  to  say  whether  or  not  it  was  reason- 
able. Consequently  the  court  erred  In  re- 
fusing to  give  this  charge. 

Tbe  Judgment  of  the  court  im  reversed, 
and  the  cause  remanded. 

McCLELLAN.  0.  J.,  and  TYSON  and  AN- 
DBBSON,  JJ.,  concur. 
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(116  La.) 
No.  15.713. 
STATB  T.  GORDON. 
(St^reme  Coart  of  Louiaiana.  Not.  SO,  1906.) 

1.  ROBBEST— EVIDERCE. 

Where  the  accused  was  charged  with  rob- 
bery, the  (elODioos  assault  having  been  made 
with  a  reTolver,  it  waa  competent  for  the 
prosecution  to  prove  that  18  oiEiyii  later  simi- 
lar weapons  were  found  in  the  room  of  the 
accused;  and  wh«k  <Hie  of  the  witnesses  testi- 
fied to  Bifch  fact,  but  oonld  not  ideptify  two 
revolvers  produced  by  the  district  attorney, 
the  reception  of  the  same  In  evidence,  nnder 
■pedal  instructions  that  they  should  not  be 
eonaidend  by  the  Jury  unless  subsequently 
t!onnected  with  the  eoraaed,  is  not  rereraible 
error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Gent.  Dig.  SobbeiT.  S  81.] 

2.  Gbiminal  Law  —  Tbial  —  Rbmabks  or 
pBosEcuTino  Attobret. 

"Where  the  district  attorney,  in  the  course 
of  his  argwQent  before  the  Jury,  made  inad- 
vertently  a  statement  to  the  effect  that  a  watch 
similar  to  the  one  taken  at  the  time  of  the 
robbery  was  found  among  the  personal  effects 
of  the  prisoner,  and  the  objection  was  made 
tliat  the  statement  was  dehors  the  evidence, 
and  the  judge  thereu[>0D  instructed  the  jury 
not  to  consider  such  statement  in  reaching  uioir 
verdict,  held,  that  tlie  aetiiA  of  court  cured  the 
irregularity. 

[Eld.  Not& — For  case*  in  point,  tee  toL  14, 
Cent  Dig.  Criminal  Law.  1 

8.  Baue— Irbtbuctions. 

Where,  in  a  prosecution  for  robbery,  the 
state  relying  on  tne  direct  and  positive  testi- 
mony of  the  victim  to  identify  the  defendant 
as  the  assailant  and  on  i>articular  circumstances 
to  corroborate  such  testimonv,  and  defendant 
reiving  on  evidence  of  an  alibi,  held,  that  the 
Judge  was  not  called  upon  to  give  a  special 
charge  on  circumstantial  evidence,  as  in  case 
where  a  conviction  is  sought  on  that  ground 
alone.  . 
4.  Sa]«. 

Where  a  rule  of  court  requires  requests 
for  special  charges  to  be  in  writing  and  to  be 
handed  in  before  argument,  such  requests  c<Hne 
too  late  after  the  jury  has  been  charged. 

lEd.  Note. — For  cases  in  point,  see  voL  14. 
Cent  Dig.  Criminal  Law,  I  200S.] 

(Syllabas  by  the  Court) 

.^ipeal  from  Crlmliial  District  Court.  Par- 
iah of  Orleana ;  Frank  D.  Chretien,  Judge. 

Blcbard  Gtordon.  alias  Budaky,  was  con- 
Ticted  of  robbery,  and  appeals.  Affirmed. 

Chandler  Clement  Lnzenberg  and  Thomas 
George  Moran.  for  appellant  Walter  Onion, 
Atty.  Gen.,  James  Porter  Parker,  Dist  Atty., 
and  Henry  Moouey.  Asst  Dint  Attr.  (Hen- 
rlgnes  &  Dunn  and  Lewis  Gultm*  of  counad), 
for  the  State. 

LAND,  J.  The  defendant  was  charged 
with  the  crime  of  robbery.  He  was  tried  and 
found  guilty,  and  the  jury  recommended  him 
to  the  mercy  of  the  court. 

The  judge  overruled  defendant's  motion 
for  a  new  trial,  and  sentenced  him  to  im- 
prisonment at  hard  labor  for  10  years.  The 
defendant  has  appealed,  relying  upon  three 
bills  of  aception  to  reverse  the  verdict  and 
sentence  in  the  court  below. 

D^endant  waa  charged  with  f  elonioiulj 
»» 80^40 


assaaltlns  and  robbing  Dr.  Waldemar  Bllle 
on  November  14,  1904,  In  the  parish  of 
Orleans.  The  articles  taken  from  his  person 
are  described  In  the  information  as  flO  in 
lawful  currency  of  the  United  States  and  one 
watch,  of  the  value  of  fl,  in  the  same  cur- 
rency. 

BUI  No.  1. 

In  his  testimony  before  the  court  and  Jury 
the  doctor  stated  that  be  liad  been  assaulted 
and  robbed  by  the  defoidant  on  the  occasion 
in  question,  of  the  articles  named  in  the  In- 
formation, and  the  defendant  had  struck  him 
with  the  butt  end  of  a  revolver,  fracturing 
his  skull ;  but  the  witness  did  not  attempt  to 
describe  the  revolver,  nor  to  Identify  any  re- 
volver as  the  one  at  that  time  In  possession 
of  the  defendant  It  further  appears  that  on 
December  8, 1904,  the  def^dant  was  arrested 
on  a  charge  of  theft,  and  on  that  occasion 
two  revolvers  were  found  in  a  room  rented 
and  occupied  by  the  defendant  On  the  trial, 
the  court  permitted  the  state,  over  the  objec- 
tion of  defendant,  to  interrogate  one  Mrs. 
Rothschild  as  to  the  finding  of  two  pistols 
in  defendant's  room  on  or  about  December  3, 
1904.  Tb&  objection  was  "that  said  pistols 
had  no  bearing  or  connection  with  the  case, 
and  were  not  connected  with  the  accused,  and 
were  not  connected  with  the  assault  and  rob- 
bery." 

The  Judge  allowed  the  testimony  to  go  in, 
stating  that,  unless  the  pistols  had  some  con- 
nection with  the  case,  they  would  not  be 
considered  by  the  Jnry.  Defendant  excepted 
to  this  ruling.  The  witness  testified  to  find- 
ing several  articles  In  the  room  of  defendant. 
Including  two  small  pistols,  like  the  ones 
presented  to  the  witness  by  the  district  at- 
torney, but  which  she  could  not  Identify. 
The  state  then  offered  the  two  pistols  In  evi- 
dence, and  they  were  received  over  defend- 
ant's objection,  with  the  statement  from  the 
court  to  wit:  "They  are  not  to  be  consider- 
ed, unless  connected  with  the  acctised."  De- 
fendant excepted.  The  testimony  of  Dr.  Bllle 
and  Mrs.  Rothschild  was  all  the  evidence  In 
the  case  concerning  said  pistols. 

The  state  did  not  withdraw  said  evidence, 
but  commented  on  the  same  in  argument  and 
the  court  did  not  instruct  the  Jury  further 
concerning  said  pistols,  and  was  not  re- 
quested to  do  BO. 

The  "per  curiam"  recites  the  testimony  of 
Dr.  Bllle  as  to  the  assault  made  on  him  by 
defendant  with  a  pistol ;  that  the  fact  that 
the  accused  possessed  such  a  pistol  is  a  ma- 
terial fact  corroborating  the  Doctor's  testi- 
mony, and  is  a  link  In  the  chain  of  evidence 
connecting  the  accused  with  the  crime;  and 
that  when  the  pistols  were  offered  in  evi- 
dence, the  court  charged  the  jury  as  follows: 

"Yon  most  not  consider  these  pistols,  unless 
they  are  connected  with  the  case;  otherwise, 
yoa  should.  If  they  are  not  connected  witii 
the  accused,  yoa  should  not  consider  them." 

We  are  of  opinion  that  it  was  competent 
for  the  state  to  show  that  the  accused,  a  few 
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wedtB  after  the  (late  of  the  crime,  bad  re- 
TolverB  In  his  possessloD  or  under  his  control. 
The  objection  goes  to  the  pn^tlve  force, 
rather  than  the  admissibility,  of  such  evl- 
6m<x,  It  may  be  conceded  ttut  the  two  re- 
Tolrers  should  not  have  been  received  in  evi- 
dence until  tb^  had  been  connected  with  the 
case.  They,  however,  were  not  absolutely 
received  In  evidence;  but  the  Jury  was  In- 
structed not  to  coiMlder  them  unless  they 
were  connected  with  the  accused.  Such  prac- 
tice was  approved  by  this  court  in  State  t. 
McFarlaln,  42  La.  Ann.  803,  8  Soutb.  600. 
In  the  case  at  bar  the  evidence  showed  tbat 
the  revolvers  found  in  defendant's  room  had 
been  delivered  to  a  police  officer.  At  the  time 
the  trial  judge  was  called  upon  to  act  on  the 
obJectlODB,  It  was  not  at  all  improbable  that 
the  state  would  supply  the  missing  link  in  the 
chain  of  identification  by  calling  such  officer 
to  the  stand.  The  further  objection  that 
the  Judge  did  not  subsequently  charge  the 
Jury  to  disregard  the  offer  of  tbe  pistols  is 
answered  by  the  statement  that  the  defend- 
ant did  not  request  bim  to  do  so.  State  v. 
McFarlaln,  42  La.  Ann.  803.  8  South.  600. 
We  find  no  merit  in  this  bill  of  exoeptUm. 

BlU  No.  2. 

While  Dr.  Bllle  was  on  tbe  stand  he  testi- 
fied in  part  as  follows: 

"Q.  Whet,  if  anything,  besides  the  money,  did 

he  take? 

"A.  He  took  my  Ingersoll  watch.  It  had 
fallen  out,  and  he  picked  It  up  from  the  floor. 

"Q,  Now,  doctor,  this  watch  of  yours,  could 
you  identify  it?  What  sort  of  watch  was  it? 

"A.  An  Ingersoll  watch,  and  they  [U]  had  a 
dent  on  the  back  where  it  had  fallen. 

"Q.  Was  it  a  watch  like  this  (showing  a 
watch).? 

"A.  It  was  like  tbat  I  can't  swear  it  was 
the  same  watch,  because  all  Ingersoll  watches 
are  alike;  but  there  was  a  dent  in  that  watch, 
and  a  dent  in  that,  too." 

In  his  closing  argument  before  the  jury,  the 
assistant  district  attorney,  holding  up  the 
same  watch  shown  to  tbe  witness  Bille,  said: 

"Here  is  a  watch  of  the  same  make  as  that 
taken  from  Dr.  Bille  at  the  time  of  the  assaalt ; 
this  icatch,  found  among  the  pereonal  effectt  of 
the  pritoner." 

Counsel  for  defendant  at  once  excepted 
to  this  statement  of  the  assistant  district 
attorney  as  outside  of  the  record,  illegal,  and 
unwarranted,  took  a  bill  of  exceptions  to  such 
statement,  and  called  upon  the  court  to  In- 
struct the  jury  not  to  consider  the  same,  and 
the  court  thereupon  did  so  instruct  the  jury 
as  requested. 

The  Judge  in  bis  per  curiam  says: 

"As  soon  as  the  objection  was  made,  the  court 
stopped  the  assistant  district  attorney,  and 
charged  the  jury  that  they  were  not  to  consider 
the  remarks  of  the  district  attorney  on  the 
watch  which  had  been  shown  them,  in  reaching 
their  conclusion  and  their  verdict" 

We  have  Italicized  that  portion  of  the 
above  remarks  of  the  prosecuting  officer 
which  may  be  considered  In  the  di8cusil<Ht  of 


this  bill  as  outside  of  llM  record  before  this 

court 

It  Is  due,  howevo',  to  the  prosecuting  officer 
to  remark  that  he  states  that.  If  he  made  a 
mistake  of  fact  In  his  argument  to  the  Jury* 
it  was  an  honest  mistake,  due  to  mtsam^re- 
hension  of  tbe  evidence,  and  tiiat  his  recol- 
lection Is  tbat  the  watch  In  qnestlMi  was 
among  the  articles  refored  to  by  the  wit- 
nesses as  found  in  the  room  of  the  defaidant. 
The  recitals  of  tbe  bill  state  tbat  at  the  time 
of  the  arrest  the  defendant  did  have  In  his 
possession  an  Ingersoll  watch,  which,  how- 
ever, the  defendant  was  prepared  to  prore 
was  his  own  personal  property  and  had  been 
in  his  possession  prior  to  tbe  day  of  the  as- 
sault We  must  take  the  record  as  we  find  It, 
and  consider  the  bill  under  the  assumption 
tbat  the  prosecuting  officer  made  a  mistake  of 
fact  In  addressing  the  Jury.  Counsel  for  de- 
fendant requested  the  court  to  charge  the  Jury 
not  to  consld^  tbe  objectionable  remarks  in 
reaching  their  conclusion  and  verdlcti  and 
the  court  did  so.  Now,  tiu  same  counsel  con- 
tends that  the  requested  diarge  of  the  J\iAg& 
could  not  obliterate  the  atatmrat  of  the 
district  attonugr  from  the  minds  of  the  jury, 
and  such  statement  prejudiced  the  defend- 
ant's case  before  the  Jury  and  had  great 
weight  in  causing  than  to  render  a  verdict 
against  him.  Leaving  out  the  nonessential 
redtate  of  the  bill,  we  have  the  statement  of 
the  prosecuting  officer  that  a  watoh  of  tiie 
same  make  as  that  taken  from  Dr.  Bllle  "was 
found  among  the  personal  effects  of  the  prison- 
er." The  court  Instructed  the  Jury  not  to 
consider  this  erroneous  statem^t  We  cannot 
assume  that  the  Jury  dlsre^rded  the  Instruc- 
tions of  the  court,  and  tiiat  their  verdict  was 
influenced  by  the  statonent  of  tbe  district 
attorney.  Tbe  direct  evidence  of  Dr.  Bllle 
as  to  the  Identity  of  tbe  defendant,  supported 
by  other  evidential  circumstances,  was  suffi- 
cient. If  credited  by  tbe  Jury,  to  sustain  the 
verdict  The  bare  statement,  if  true,  that  an 
Ingersoll  watch  was  taken  from  Dr.  Bllle,  and 
that  18  days  thereafter  an  Ingersoll  watch 
was  found  in  the  pcwsesslon  of  tbe  defendant, 
was,  at  most,  of  little  evld^itlal  value  In  the 
case.  When  such  a  statement  dehors  the  evi- 
dence was  made  in  argument,  and  was  at 
the  time  discredited  by  the  instructions  of 
the  court,  there  Is  do  ground  for  the  presump- 
tion that  the  Jury  was  thereby  influenced  to 
tbe  prejudice  of  the  defendant  We  cannot 
assume  that  the  Jury,  having  heard  the  evi- 
dence and  having  been  charged  by  the  court 
that  there  was  no  evidence  to  sustain  a  state- 
ment  of  fact  made  by  counsel  in  argument, 
gave  any  weight  to  such  statement  in  arriving 
at  their  verdict 

In  State  V.  Marceanx,  50  La.  Ann.  1137,  24 
South.  611,  the  district  attorney  In  bis  argu- 
ment to  tbe  Jury  called  attention  to  the  fact 
that  the  accused  bad  not  testified  in  his  own 
behalf.  In  State  v.  Thompson,  106  La.  362, 
30  South.  895,  the  Jury  was  not  Instructed  by 
the  court  to  disregard  the  unauthorized  state- 
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jiient  of  tbe  prosecuting  officer.  In  State  r. 
Bessa  et  al.,  115  La.  — ,  38  Soutb.  965,  the 
district  attorney  In  bis  a^oment  made  an 
appeal  to  race  prejadice;  the  defendants  be- 
ing negroes  and  tbe  members  of  the  Jury  be- 
ing all  white.  Tbe  above  are  tbe  authori- 
ties cited  by  counsel  for  defendant  It  is 
manifest  that  they  arfe  exceptional  and  have 
no  application  to  the  state  of  facts  now  before 
the  court  The  general  role  is  thus  stated 
In  State  t.  Thompson,  109  La.  301,  38  South. 
822,  quoting  Clark  Gr.  Proc  p.  464: 

"Generally,  If  the  court  rebukes  coansel  for 
making  im(voper  ranarks  and  Instracta  tbe 
Jnry  to  disr^ara  them,  a  conviction  will  not  be 
set  aside ;  but  there  may  be  caaes  in  which  the 
rMnarks  cannot  be  thus  cured." 

The  case  presented  by  tbis  bill  of  excqp- 
tlons  faUt  within  this  graieral  mlflu 

Bin  No.  a 

After  tbe  jndge  had  delivered  bis  written 
charge  to  jury,  counsel  for  defendant  re- 
quested tbe  court  to  give  this  additional 
charge,  viz.: 

"In  order  to  justify  the  bference  of  legal 
guilt  from  circumstantial  evidence,  the  proof 
most  be  absolutely  Incompatible  with  the  In- 
nocence of  the  accused  and  incapable  <4  ex- 
planation upon  any  other  reasonable "  hynotheals 
than  that  of  bis  guilt" 

Tbe  court  refosed  to  glre  llie  additional 
charge  for  tbe  following  reasons: 

"First  The  charge  asked  had  reference  to  a 
ease  when  the  evidence  waa  Mitliely  drcnmstan- 
tial,  and  not  when  it  is  one  of  direct  and  circnm* 
■tantlal  evidence. 

"Second.  Because,  nnder  section  2  of  role  0 
of  this  court  which  reads  as  follows : 

"  'After  the  evidence  had  closed  and  before 
argument  the  counsel  may  present  to  the  boort 
requests  for  special  charges  which  shall  be  In 
writing' — 

the  request  to  ipve  any  special  ehane  should 
have  been  made  before  ailment  had  com- 
menced, and  the  request  was  made  only  after 
the  court  bad  given  Its  charge  to  the  jury,  and 
therefore  too  late. 

"It  is  true  that  I  had  told  the  attorney  that  I 
would  charge  the  jury  on  the  law  of  circum- 
stantial evidence ;  but  I  had  not  said  what  tbe 
charge  was  to  be  and  to  what  extent  reserving 
to  myself  to  charge  upon  that  portion  only 
which  was  applicable  to  the  facta  of  the  case. 
Tbia  I  have  done." 

In  his  per  curiam,  tbe  judge,  after  stating 
the  substance  of  tbe  posltlTe  evidence  ad- 
duced on  tbe  trial,  says: 

"Under  the  law,  strictly  construed,  tiiere  was 
no  need  of  charging  the  jury  as  to  the  law  of 
circumstantial  evidence;  but,  as  corroborating 
evidence  circumstantial  in  its  nature  was  of- 
fered, the  court  cliarged  the  jury  upon  the  law 
of  evidence  bearing  upon  the  nature  of  the  case 
as  follows: 

**  'Circumstantial  evidence  Is  the  evidence  of 
certain  facts  from  which  are  to  be  inferred  the 
existence  of  other  material  facts  bearing  upon 
the  question  at  issue  or  the  facts  to  be  proven. 
This  evidence  is  legal  and  competoit  and  when 
of  such  a  character  as  to  exclude  every  reason- 
able doubt  of  defendant's  Innocence  is  entitled 
to  as  much  weight  as  direct  evidence.  The  de- 
t  gree  of  certainty  must  almost  be  equal  to  that 
of  direct  testimony,  and  if  there  is  one  single 
fact  proved  to  your  satisfaction  by  a  prepon- 


derance of  the  evidence  which  Is  Inconsistent 
with  defendant's  aailt  this  is  soffidoit  to  raise 
a  reasonabie  douot,  and  the  iatj  should  acquit 
the  defendanC" 

There  was  no  objection  to  the  charge  as 
^Yea,  but  tbe  d^endant  requested  the  ad- 
ditional idiarge  already  quoted.  Tbe  state  re- 
lied on  the  posltlTe  Identification  of  tbe  ac- 
cused 1^  Dr.  BUle.  Tbe  defendant  relied  on 
the  testtmony  of  wltnessee  toiding  to  ivove 
an  allbL  Tbe  state  endeaToied  also  to  prove 
a  connection  between  certain  articles  found 
In  tbe  room  of  tbe  defendant,  and  tbe  watch 
stolen,  tbe  revolver  used,  and  the  shirt  worn 
by  tbe  d^aidant  There  was  no  evidence  as 
to  the  wateh,  and  tbe  court  so  charged.  As 
to  the  revolver,  the  erldoioe  did  not  go  be- 
yond showing  tbat  two  rerolvera,  not  identi- 
fied with  the  one  used,  were  found  In  de- 
fendant's room. 

Judging  from  the  statement  in  tbe  per 
curiam  to  bill  of  exceptlonB  No.  1,  the  evi- 
dence tended  to  show  a  connection  between 
a  pair  ot  bloody  cuffs,  left  by  tbe  assailant  In 
the  office  of  Dr.  Bille.  and  a  bloody  shirt  and 
wristband  found  In  tbe  room  of  defendant. 
Hence,  when  the  case  went  to  the  Jury,  tbe 
state  relied  for  conviction  <m  tbe  direct  testi- 
mony of  Dr.  BiUe,  corroborated,  as  It  was 
claimed,  by  certain  physical  ftuits  or  drcnm- 
atances. 

Tbe  charge  of  the  court  In  full  Is  not  In  the 
record.  We  have  before  us  only  an  ezcecpt 
showing  what  was  said  as  to  circnmstentlal 
evidence.  This  was  not  objected  to.  Counsel 
for  defendant  rely  solely  on  tbe  special  charge 
requested  and  refused. 

We  agree  witb  the  district  judge  Oat  sudi 
a  f^rge  was  not  applicable  to  tbe  facto  be* 
fore  the  court,  and  was  misleading,  as  It 
tended  to  Impress  tbe  jury  with  the  Idea  that 
the  question  of  tbe  guilt  of  tbe  accused  de- 
pended alone  on  circumstantial  evidence.^ 

Tbe  requested  special  charge  Is  an  extract 
ftom  the  charge  of  the  same  juc^  reported 
In  State  V.  Aspara,  118  La.  940,  87  South.  883. 
The  contnt  shows  that  the  lai^raage  was 
used  In  reference  to  cases  *Vben  a  convic- 
tion Is  sought  on  circumstantial  evidence 
alone." 

We  also  ttiink  that  under  the  roles  of  the 
criminal  district  court  tbe  request  to  give 
such  special  charge  came  too  late. 

Jndgm^t  affirmed. 


ai5  La.) 
No.  15.796. 

DUPLTT  et  al.  v.  POLICE  JURY  OP  PARp 

ISH  OF  IBEBYILLD  eC  al. 
(Supreme  Court  of  Louisiana.  Nov.  20,  1006.) 

1.  FaBISHES  —  POLICE    JUBT  —  ERECTION  0» 

Co UBTHODBB— Judicial  Control. 

Whether  a  police  jury,  in  undertaking  to 
build  a  new  courthouse  upon  a  new  site  at 
the  parish  seat,  ia  acting  wisely  or  unwisely, 
in  view  of  the  alleged  suitableness  of  the  old 
site  and  the  alleged  probability  that  such  action 
will  at  some  future  time  involve  the  building  of 
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a  new  Jail,  is  b  qaestlon  which  presents  nothing 
Qpon  which  this  coart  can  act,  since  the  diacrc- 
tion  Tested  in  the  pplica  Juiy  in  sach  mattan 
is  not  sabject  to  judicial  oontroL 
2.  Same— iHOONBisranT   Obdikanoxb  —  Bx- 

PEAL. 

An  ordinance  declaring  that  a  courthoiue 
shall  be  bailt  upon  one  lot  at  the  parish  seat, 
being  inconsistent  with  a  previous  ordinance 
declaring  the  purpose  to  baild  on  another  lot, 
the  previous  ordinance  Is  to  that  extent  re- 
pealed by  ImplicatiOD. 
8.  Sake— Police  Jubt— Meetinq. 

A  police  jury  may  meet  in  qiecial  session^ 
when  it  is  deemed  necessary,  upon  the  call  of 
the  president  or  otherwise ;  notice  of  such 
meeting  being  given  to  the  members. 

4.  SAMI>— BEHOVAt.  OT  COUItTHOnSB. 

If  a  courthouse  Is  established  in  a  town, 
Ibe  corporate  limits  of  which  are  thereafter  en- 
larged, a  change  in  the  location  of  the  build- 
ing to  the  center  of  the  town  as  enlarged  la  not 
a  removal  of  the  courthouse  such  as  to  require 
a  special  election  to  be  held, 
e.  Save— Pajush  Tax— Dkoioatioii  or  Bub- 
PLUB— Teem, 

A  dedication  by  ordinance  of  a  policy  Jury 
of  two  mills  of  the  estimated  turplos  of  the 
parish  tax,  without  specification  as  to  the 
number  of  years  for  which  the  tax  Is  dedicated, 
is  controiled  by  Rev.  SL  S  2449,  and  Act  No.  32, 
p.  89,' of  190S,  to  the  extent  that  It  must  con- 
tinue for  10  years,  if  necessary  for  the  pay- 
ment of  the  debt  to  which  it  is  dedicated, 
and  cannot  continne  beyond  that  time. 
6.  Saub— Public  Iupboveuent-^^ntbact. 

Where  a  police  jury  undertakes  a  work  of 
public  improvement,  such  as  the  building  of 
a  courthouse,  for  which  it  Is  necessary  to  in- 
cur a  debt  payable  from  the  estimated  surplus 
of  the  parish  revenues,  the  contract  therefor 
may  be  made  upon  the  basis  of  caab  realized  or 
to  he  .realized  from  certificates  of  parish  In- 
debtedness, to  the  payment  of  which  the  sui^ 
plus  is  dedicated. 
(Syllabus  by  the  Court.) 

Application  of  Dan  T.  Dupny  and  others 
for  writs  of  mandamus,  certiorari,  and  pro- 
hibition to  the  police  Jury  of  the  pariah  of 
Iberville  and  others.   Application  denied. 

*EdwaTd  Blount  Talbot  and  James  Clark 
Henriques,  for  relators.  Respondent  Judge, 
pro  86.  Alexandre  Hubert,  Clarence  S. 
H6bert,  and  Laycock  ft  Beale,  for  respond- 
ents. £<^ar  Williamson  Sutherlin,  for  re- 
spondent Arthur. 

Statement  of  the  CtM, 

MONROE.  J,  The  object  of  this  proceed- 
ing is  (by  mandamus)  to  compel  the  Judge  of 
the  district  court  for  the  parish  of  Iberville 
to  grant  a  Buspenslve  appeal  from  an  order 
dissolTing,  on  bond,  an  Injunction  which  be 
bad  issued. 

The  allegations  of  the  petition  filed  by  the 
relators  are  substantially  as  follows,  to  wit: 

That  they  obtained  an  Injunction  restrain- 
ing the  police  Jury  from  executing  a  contract 
entered  Into  June  14,  1905,  for  the  building  of 
a  courthouse,  from  changing  the  site  of  the 
courthouse,  and  from  Issuing  certificates  of 
Indebtedness,  and  restraining  Jacob  McWil- 
liams  from  disposing  of  the  present  court- 
house, or  ground,  pretended  to  have  be^ 
purchased  by  blm  from  tba  pollca  Jury ;  tba^ 


after  trial  of  a  rule  nisi,  taken  by  defendants, 
the  Judge  of  the  district  court  ordered  said 
writ  to  be  dissolyed  on  bond;  and  that  re- 
lators applied  for  a  snapenBlTe  ^peal,  wbich 
was  denied. 

Relators  further  allege  (In  their  petition 
to  this  court,  and  their  petition  for  the  Injunc- 
tion, made  part  of  the  same)  that  tbey  are 
residents  and  taxpayers  of  the  parish  of  Iber- 
ville, that  on  February  23,  1905,  the  police 
Jury  adopted  an  ordinance  providing  for  tbe 
building  of  a  new  courthouse,  on  the  site  of 
the  present  courthouse,  at  a  coat  of  f85,(X)0, 

payable  In  annual  installments  of   

years,  In  scrip  bearing  Interest  at  5  per  cent., 
out  of  the  surplus  from  the  lO-mlU  tax  levied 
for  current  apenses;  that  a  committee  was 
appointed  upon  plans  and  specifications, 
wbicb  reported  that  it  had  selected  a  plan  for 
a  bnllding  to  cost  $37,000;  that  thereafter 
another  C(xnmlttee  was  appointed  to  confer 
with  the  banks  about  floating  the  scrip,  whicb 
committee  reported  that  It  had  accepted  a 
bid  of  $39,500  for  the  construction  of  the 
courthouse;  that  the  report  was  approved, 
and  said  committee  was  again  Instructed 
to  confer  with. the  banks  and  to  select  a  suit- 
able location  for  said  building  In  the  town 
of  Plaquemlne,  and  said  committee  recom- 
mended the  purchase  of  a  lot  belonging  to 
Jacob  McWIlllams,  which  recommendation 
was  also  approved ;  that  the  police  Jury  there- 
upon entered  Into  a  contract  with  Jolui 
Arthur,  whereby  the  latter  agreed  to  build 
a  courthouse  on  the  site  so  selected  for  $39,- 
600,  payable,  cash,  in  monthly  installments, 
as  the  work  should  progress,  upon  cortlfl- 
cates  of  the  agent  of  said  police  Jury;  and 
that  thereafter  the  president  of  the  police 
Jury  purchased  the  lot  from  McWlIUams  for 
$8,000,  of  which  $5,000  was  to  be  paid  In 
cash  and  for  tbe  balance  he  undertook  to 
convey  to  the  said  McWIlllams  the  present 
courthouse,  together  with  the  lower  part 
of  fhe  lot  upon  which  it  Is  situated.  Re- 
lators further  allege  that  the  present  site 
Is  a  snltable  and  safe  one  for  a  courthouse ; 
that  tbe  original  ordinance,  providing  that 
tbe  new  courthouse  should  he  erected  there, 
has  never  been  formally  rescinded;  that  a 
new  Jail,  costing  $10,000,  was  erected  on  said 
site  In  1893 ;  and  that  to  change  the  site  of 
the  courthouse  would  cause  great  incon- 
venience and  ultimately  necessitate  tbe  erec- 
tion of  a  new  Jail,  and  the  mlsapprt^rtatlon 
of  the  funds  of  the  parish.  They  further 
allege  that  the  police  Jury  was  called  to- 
gether by  the  mayor  In  special  meeting  for 
the  purpose  of  receiving  a  report  recommend- 
ing a  change  of  elte  and  tbe  purchase  of  other 
ground,  and  that  said  special  meeting  was 
Illegal;  that  the  present  site  was  establish- 
ed in  the  town  of  Plaquemlne  in  1847;  that 
the  town  did  not  then  Include  within  its 
limits  tbe  new  site  so  selected,  and  that  tbe 
site  cannot  be  so  changed,  save  by  a  special 
election  and  a  two-thirds  vote ;  that  the  con-^ 
nyance  to  McWUUaim  ot  the  present  oourt- 
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house  and  adjacent  ground  la  nnlawfal,  tbe 
poUce  jnry  being  without  authority  to  barter 
or  sell  public  property ;  and  that  the  purchase 
from  McWilliams  was  unlawful,  because 
there  were  no  funds  In  the  parish  treasury, 
or  to  accrue,  which  could  or  can  tra  used  to 
make  the  cash  payment  required,  the  whole 
of  the  revenue  having  been  appropriated  and 
being  needed  for  current  expenses.  They 
further  allege  that  the  building  contract  and 
the  ordinance  authorizing  the  same  are  void 
because  no  provision  is  made  In  said  ordi- 
nance for  the  payment  of  the  debt  to  be 
thereby  Incurred;  that  they  believe  that  the 
proposed  courthouse  will  cost  $50,000t  and 
that  the  police  Jury  Intends  to  Issue  certifi- 
cates, bearing  Interest,  without  regard  to 
work  done  at  the  price  fixed  by  the  contract, 
and  without  providing  for  extra  cost  over 
the  contract  price;  that  Irreparable  Injury 
will  be  done  to  the  public  by  the  execution 
of  said  contract;  and  that  an  Injunction 
should  Issue  to  prohibit  the  same  and  to  pro- 
hibit further  action  under  the  contract  with 
McWIlllams. 

They  further  allege  that  the  Injunction, 
as  issued,  restrained  the  taking  possession 
by  an  alleged  purchaser  of  public  property, 
that  the  same  cannot  legally  be  bonded,  and 
that  the  order  to  bond,  It  allowed  to  be  ex- 
ecuted, will  work  an  Irreparable  Injury  to 
them  and  to  the  people  of  the  parish.  Where- 
fore they  pray  for  writs  of  certiorari,  man- 
damus, and  prohibition,  etc. 

The  Judge  of  the  district  court,  made  re- 
q>ondent,  for  return  and  answer  produces 
the  record  and  says :  That  the  order  au- 
thorizing the  bonding  of  the  Injunction  is  so 
framed  as  to  leave  Intact  that  part  of  the 
restraining  order  which  prohibits  McWil- 
liams from  disposing  of  the  old  courthouse 
and  ground  and  from  receiving  any  revenue 
therefrom.  That  with  respect  to  the  asser- 
tion that  the  police  jury  cannot  build  the 
new  courthouse,  because  that  body  has  no 
legal  title  to  the  new  site  (the  exchange  of 
the  old  site  therefor  being,  as  it  Is  said,  Il- 
legal), the  defendants  have  made  the  fol- 
lowing admission,  to  wit:  "It  may  be  ju- 
dicially admitted,  however,  that,  In  the  event 
the  court  holds  a  different  view  of  this  legal 
proposition  (1.  e.,  that  the  exchange  of  the 
old  site  was  valid),  all  parties  defendant 
shall  consent  to  a  retrocession  of  the  old 
courthouse  and  site  to  the  police  Jury,  with- 
out affecting  tbe  sale  or  purchase  of  the  new 
site  or  Interfering  with  the  erection  at  once 
of  the  proposed  much-needed  new  court- 
house." That,  whilst  the  argument  was  pre- 
sented that  the  proposed  disposition  of  the 
old  courthouse  was  a  continuous  dedication 
to  the  same  use,  respondent  did  not  feel  call- 
ed upon  to  decide  upon  the  validity  of  the 
transfer,  and  reserved  tbe  question  for  tbe 
merits  by  maintaining  the  injunction  with 
respect  thereto. 

Respondent  further  shows  tbnt  the  police 
Jwy  of  tbe  parish  undertook  to  buUd  a  new 


courthouse ;  that  tbe  old  courthouse  Is  with- 
in 300  feet  of  the  levee,  opposite  a  caving 
bank,  and  would  be  outside  of  the  levee,  an 
projected  several  years  ago  by  the  state  en- 
gineers, were  It  not  that  citizens  by  private 
subscription  built  the  levee  nearer  to  the 
river,  and  that  the  only  hope  of  safety  for 
the  present  site  lies  In  the  fact  that  the 
government  of  the  United  States  is  now 
building  loclu  at  tbe  mouth  of  Bayou  Plaque- 
mine;  that  the  government  must  protect  tbe 
bank  in  order  to  protect  the  locks,  but  that 
this  involves  both  the  question  of  ability  to 
accomplish,  and  the  question  of  the  will  (on 
the  part  of  Congress)  to  make  annual  appro- 
priations for,  that  purpose;  that  the  police 
Jury  concluded  that  tbe  present  site  was  un- 
safe, and,  being  unable  to  find  a  suitable  one 
within  the  limits  of  the  town  of  Plaquemlne. 
as  incorporated  in  1838,  found  one  in  the 
center  of  the  town,  as  now  Incorporated,  and 
Just  beyond  the  limits  as  defined  by  the  act 
of  Incorporation  of  1838 ;  and  that  It  is  a  no- 
torious fact,  of  which  respondrait  takes  cog- 
nizance, that  property  near  tbe  [xresent  site 
has  depreciated  very  much  in  value,  and 
much  of  It  has  been  abandoned  because  of 
its  proximity  to  the  river. 

Respondent  further  shows  that  relators 
have  set  up  no  particulars  of  tbe  prospective 
Injury  which  they  aU^e,  and  that  in  a 
somewhat  similar  case  it  was  held  by  this 
court  that  a  bond  would  protect  the  parties 
complaining  (Lattler  et  al.  v.  Abney  et  al.,  4;! 
La.  Ann.  1018,  10  South.  360) ;  that  the  de- 
cision of  the  police  jury  upon  the  subject  of 
the  necessity  for  a  courthouse  and  Its  site 
Is  final  (Eev.  St  §  2746) ;  that  the  president 
of  the  police  jury  was  authorized  to  con- 
vene It  in  special  session,  but,  if'  not,  that  it 
had  the  right  to  assemble  when  It  saw  fit 
(Rev.  St.  §  2731);  tbat  there  is  nothing  In 
the  acts  of  1847  or  in  any  other  acts,  from 
1838  to  1857,  designating  Plaquemlne  as  the 
parish  seat;  that,  prior  to  1838,  the  court- 
house was  removed  from  the  Second  ward 
of  the  parish  to  the  Third  ward,  which  lat- 
ter comprises  the  territory  occupied  by  tbe 
town  under  the  Incorporation  of  1878;  tliat 
pursuant  to  what  authority  this  change  was 
made  respondent  is  not  Informed,  but  that 
the  removal  could  not  have  been  to  the 
"town,"  since  It  was  made  before  the  town 
was  Incorporated;  that,  in  any  event,  the 
same  authority  which  Incorporated  the  town 
In  1838  reincorporated  it  in  1878,  and,  If  the 
town  be  the  parish  seat,  then  the  police  Jury 
may  build  tbe  courthouse  in  any  part  of  the 
town.  Respondent  further  shows  that,  under 
Kev.  St  SS  2448,  2449,  and  Act  No.  'S2,  p.  39. 
of  1902,  police  Juries  are  authorized  to  make 
contracts  for  works  of  permanent  public  Im- 
provement against  the  surplus  of  future 
revenues  (over  and  above  the  amount  neces- 
sary for  current  expenses),  and  to  issue  cer- 
tificates of  Indebtedness  thei!efor,  not  to  run 
beyond  10  years  nor  to  bear  interest  In  ex- 
cess of  5  per  cent*  tbe  ordinance  to  provide 
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for  the  payment  of  tbe  [vluclpal  and  Inter-  i 
eat  of  the  debt  bo  contracted  and  to  remain 
in  force  until  same  are  paid,  and  that  the 
fact  that  the  banks  have.  In  the  present  case, 
agreed  t6  buy  the  certificates  from  the  con- 
tractor for  cash  does  not  iuTalldate  the 
ordinance  (referring  to  Bailroad  Co.  r.  Police 
Jury.  48  La.  Ann.  381,  19  South.  283);  that  by 
a  subsequent  ordinance  the  police  Jury  fixed 
the  amount  of  the  surplus  dedicated  to  the 
building  of  the  courthouse  at  two  mills  of  the 
present  tax  (referring  to  Onbre  t.  Donaldaon- 
vllle,  33  I^.  Ann.  386;  Bank  r.  Town  of 
Jennings,  107  La.  S47,  32  South.  66;  Blanks 
T.  City  of  Monroe,  110  La.  044,  34  South.  921); 
that  the  assertion  that  the  police  Jury  in- 
tends to  issue  certificates  without  regard  to 
work  done,  and  that  the  courthouse  will  call 
for  $50,000,  Is  contradicted  by  the  contract. 
In  which  the  Intention  of  the  police  Jury  Is 
expressed. 

"Briefly  stated,"  says  our  learned  Brother, 
"the  police  Jury  has  dedicated  2  mills  of  the 
10  mills  parish  tax  for  the  erection  of  a  new 
courthouse.  The  period  of  time  for  whlcb 
this  Is  to  run  cannot  be  over  10  years,  under 
Act  No.  S2,  pk  38,  of  1902.  and  must  run, 
within  10  years,  until  the  debt  and  Interest 
are  paid,  under  Rev.  St.  $  2449.  The  ordi- 
nance and  contract  provide  for  a  building 
committee  to  take  up  the  work  of  the  con- 
tracts as  be  accomplishes  It  and  Issue  the 
parish  certificates  of  Indebtedness  to  cover 
the  same.  It  is  therefore  perfectly  plain 
that  the  building  committee  will  be  guided 
by  the  fact  that  2  mills  of  the  parish  tax 
have  been  dedicated  for  this  purpose,  and 
that  they  must  issue  the  certificates  of  In- 
debtedness within  those  2  mills  for  each  year, 
and  must  further  observe  the  time  limit  of 
10  years  In  their  issuance  and  other  provi- 
sions of  the  law;  otherwise,  the  certificates 
would  be  invalid.  In  the  latter  event,  the 
plaintitTs  can  suffer  no  Injury,  and  the  con- 
tractor will  be  the  only  party  with  cause  for 
complaint" 

Opinion. 

We  are  of  opinion  that  the  return  of  the 
respondent  Judge  eliminates  the  question  of 
the  legality  of  the  alienation  of  the  old 
courthouse  property  from  present  consider- 
ation. The  allegations  of  the  petition,  char- 
ging. In  effect,  that  the  police  Jury,  in  un- 
dertaking to  build  a  new  courthouse  upon  a 
new  Bite,  Is  acting  unwisely,  in  view  of  the 
alleged  suitableness  of  the  present  site  and 
the  probability  that  such  action  will  Involve 
hereofter.  the  building  of  a  new  Jail,  present 
nothing  upon  which  this  court  can  act.  since 
the  wisdom  or  unwisdom  of  the  police  Jury 
in  such  matters  Is  not  subject  to  Judicial 
control.  Rev.  St  {  2746;  Act  No.  32,  p.  39, 
of  1902;  Taxpayers  v.  Sewerage  Co.,  108  La. 
583,  32  South.  563.  The  contention  that  the 
original  action  of  the  police  Jury,  approving 
a  report  recommending  the  building  of  the 
new  courthouse  on  the  old  site,  should  have 


been  formally  or  categorically  reconsidered, 
and  that  the  meeting  at  which  the  later  ac- 
tion was  taken  was  Illegal,  because  conven- 
ed at  the  Instance  of  the  mayor,  are  without 
merit  and  are  not  Inslated  upon  In  thla  court. 
Bev.  St  {  2781. 

If  It  be  true  that  the  present  courthouse 
was  established  In  the  "town  of  Plaque- 
mine,"  whether  in  1847  or  at  any  other  time, 
the  fact  that  the  new  courthouse  Is  to  be 
built  nearer  the  present  center  of  that  town 
is  an  answer  to  the  objection  that  the  court- 
house Is  to  be  removed  from  the  seat  of 
government  in  contravention  of  any  law  to 
which  we  have  been  referred.  The  only 
serious  question  which  the  case  inesents  is 
whether  sufficient  provision  has  been  made 
for  the  payment  of  the  debt  which  the  police 
Jury  proposes  to  contract 

It  appears,  from  the  allegations  of  the 
petition,  that  upon  February  23,  190B.  the 
police  Jury  adopted  an  ordinance,  reading: 

"Be  it  resolved  and  ordained  that  a  courthouse 
be  built  on  the  site  of  the  present  courthouse, 
to  cost  the  snm  of  $30,000  or  $35,000,  to  be 
paid  for  on  the  terms  and  in  the  manner  here- 
inafter provided. 

"Be  It  resolved  that  the  said  sum  Is  to  be 

paid  in  annual  iDatallments  of  years,  to 

be  evidenced  by  scrip  bearing  5  per  cent,  interest 
and  payable  out  of  the  surplus  fund  or  excess 
of  the  remainder,  over  and  above  the  annual 
expenditures,  from  the  ten  mills  tax  annually 
levied  by  the  parish  for  current  expenses." 

It  further  appears  that  pursuant  to  the 
purpose  of  this  ordinance,  a  committee  of 
four  members  was  appointed  by  the  police 
Jury  to  determine  upon  a  plan  and  specifi- 
cations for  the  proposed  buUdlng,  and  the 
petition  alleges  "that  on  March  6.  1906,  the 
committee  reported  to  the  police  Jury  that 
It  had  selected  a  plan  submitted  by  Andrew 
J.  Bryan  for  a  courthouse,  to  cost  $37,0(X).'* 
The  petition  does  not,  however,  allege  the 
fact  (which  api)ears  from  the  extract  from 
the  minutes  of  the  police  Jury  annexed  to 
and  made  part  of  the  return  of  the  respond- 
ent Judge)  that  the  report  of  the  committee 
concluded  as  follows,  to  wit:  "And  to  de- 
fray the  cost  of  erecting  said  building  we 
suggest  that  two  mills  from  the  regular 
parish  tax  be  set  aside  to  meet  said  exiiense." 
Nor  does  the  petition  allege  that  the  entire 
report  as  presented,  was  adopted  by  the 
police  Jury. 

Thereafter,  the  petition  alleges,  "on  May 
11,  190E),  the  police  Jury  authorized  said 
committee  to  confer  with  the  banks  in  the 
town  of  Plaqueralne  In  regard  to  floating  the 
parish  scrip  to  be  issued  for  building  said 
courthouse,"  and  "on  the  14th  day  of  June, 
1905,  said  committee  reported  •  •  •  that 
It  had  opened  bids  for  the  erection  of  a  coui-t- 
house,  and  had  accepted  the  bid  of  John  Ar- 
thur, for  $39,500,  which  was  approved  by  said 
body,  and  said  committee  was  again  Instruct- 
ed to  make  the  necessary  arrangements  with 
the  bank  •  •  •  to  furnish  the  funds  to 
build  said  courthouse  and  to  select  a  suitable 
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site  In  tile  town  of  Plaqnemfaie  tax  Bald  bnlld- 
mgi  and  that,  on  the  28d  day  of  Jone,  1906. 
said,  committee  recommended  the  porchase  of 
a  lot,  the  property  of  Jacob  McWilHami,  and 
autlHwlaed  the  president  of  the  police  Jury  to 
boy  the  same."  Hie  petition  farther  alleges 
that  tite  poUce  jnry  entered  Into  a  omtract 
with  Arthur  for  the  bidldlng  of  the  court- 
tioiiae,  and  that  the  preBldra.t  of  the  body  ot- 
tered Into  a  contract  with  UcWllllams  f<a 
tbe  acqnlsltk«  of  hla  property. 

It  iB  not  a  fact,  therefore,  aa  allseed,  that 
thore  la  no  wdlnance  inwldliig  tor  tbe  pay- 
ment of  the  debt  which  tiie  police  Jury  la 
about  to  contract,  slnee  there  la  an  ordinance 
dedicating  two  mills  of  the  antborlsed  parish 
tax  toe  that  purpose.  Now,  It  Is  true  that  the 
ordinance  does  not  specify  bow  many  years 
taxes  are  thus  dedicated;  but  section 
Rev.  St.,  reads:  "The  ordinance  or  enactment 
providing  for  the  payment  of  tbe  principal 
and  interest  of  any  debt  created  by  any 
board  of  police  or  authorities  of  any  Incorpo- 
rated town  shall  remain  In  force  until  the  debt 
and  Interest  Is  pald"~-whlcb  law  Is  modified 
by  Act  No.  S2.  p.  88,  of  1902,  to  the  extent, 
and  to  the  ^tent  only,  as  we  think,  that  snch 
an  ordinance  or  enactment  as  that  mentioned 
can  remain  In  force,  If  necessary,  for  10  years 
from  the  date  of  the  contract  to  which  It  re- 
lates, and  no  longer.   It  la  also  tme  that  tbe 
dedication  In  question  was  part  of  the  action 
adopting  an  estimate  of  $37,000  as  tbe  cost 
of  the  building,  and  that  such  action  was 
taken  at  a  time  when  the  previous  action 
declaring  the  purpose  to  bnlld  upon  tbe  old 
site  bad  not  been  rescinded.   The  amount 
reported  by  tbe  committee  was,  however, 
merely  the  approximative  estimate  of  tbe  ar- 
chitect, and  the  fact  that  the  police  jury,  hav- 
ing adopted  It  as  an  estimate,  subsequently 
contracted  with  the  bailder  (upon  the  basis  of 
the  architect's  plans,  which  had  also  been  ap- 
proved) at  a  somewhat  higher  figure,  does 
not  Justify  the  assumption  that  It  was  thereby 
Intended  to  rescind  the  tax  dedication,  with- 
oat  which  no  building  could  be  erected.  Nor 
was  tbe  dedication  affected  by  the  fact  that 
tbe  police  Jury  subsequently  determined  to 
build  the  conrtbonse  upon  a  new,  instead  of 
upon  tbe  old,  site,  since  It  was  equally  as 
necessary  and  as  applicable  in  the  one  case 
as  in  tbe  other.   We  are  Inclined  to  think 
that  It  would  have  been  better,  In  some  re- 
spects, If  tbe  building  contract  bad  been 
specifically  Identified  with  the  tax  thus  dedi- 
cated to  Its  execution.   As  tbe  matter  stands, 
we  take  it,  from  the  all^ations  of  the  peti- 
tion and  the  answer  of  the  judge,  considered 
together,  that  the  committee,  which  was  au- 
thorized by  tbe  i>olice  Jury  "to  confer  with 
tbe  banks   ♦   •   •   in  regard  to  fioating  tbe 
parish  scrip  to  be  issued  for  building  said 
courthouse,"  and  "to  make  tbe  necessary  ar- 
rangement  •   •   ♦   with  the  banks  to  fur- 
nish tbe  funds  to  build  said  courthouse,"  was 
successful  in  Its  mission,  and  that  the  banks, 
upon  the  delivery  to  them  of  the  certlflcates. 


are  to  famish  the  cash  wlttt  which  the 
boUder  Is  to  be  paid,  according  to  hla  con- 
tract; and,  tor  the  pnrposes  of  tbe  question 
here  at  tan^  we  are  not  prepared  to  hold 
that  such  provision  for  the  debt  to  be  con- 
tracted is  budeqaate  under  the  law. 

Upon  the  whole  we  fall  to  find  tiiat  tiie  In- 
jury with  which  the  relators  are  threatened 
Is  irreparable 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  restraining  order  herein  Issued 
be  now  rescinded,  and  that  the  relators'  ap- 
plication be  rejected,  at  tb^  cost 
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SANDERS  V.  ESIMER. 

In  re  EMMER. 

(Supreme  Court  of  Louisiana.   Nov.  20,  1905.) 

L  OmCBBS— InjimCTION— RESTBAIHIHa  IN- 
TBBPBBESCI!  WITH  OniOB. 

The  allegations  ot  the  petition  upon  which 
the  district  judge  granted  the  injunction,  which 
1b  complaloed  of  by  relator  ai  having  been  grant- 
ed outside  of  tbe  Judge's  Jarisdiction,  brought 
tbe  case  within  his  jurisdiction  under  tbe  prin- 
ciples  annoonced  in  Ouillotte  v.  Poincy,  0  Soath. 
507, 41  Ls.  Ann.  333.  6  L.  R.  A.  403,  and  Wheel- 
er V.  Fire  Ins.  Co.,  15  South.  179,  46  La.  Ann. 
735.  Tbe  fact  that  relator  had  been  elected 
by  a  ci^  council,  instead  of  being  appointed 
by  the  Governor,  had  no  significance  m  deter- 
mining that  question. 

2.  Electior  or  RsnDiie  *—  Injuhohon  — 

Pbobibitiok. 

The  right  to  the  Injunction  was  heard  and 
decided  on  evidence  adduced  and  sustained.  No 
grounds  were  set  up  calling  for  a  certiorari, 
and  that  writ  was  not  asked  for.  Relator  was 
not  entitled  to  ttie  writ  of  prohibitiOD. 

(Syliabns  by  the  Court) 

Applicathm  by  W.  J.  Bnuner  for  writ  of 
prohibition  to  prevent  the  contlnuanoe  and 
enforcement  of  an  Injanctlon  Inmed  in  a  suit 
commenced  by  J.  W.  Sanders  against  ai^ll- 

cant.   Application  dismissed. 

John  Robert  Davis,  for  relator.  Respond- 
ent Judge,  pro  se.  Bnrke  ft  Bnrke,  for  re- 
spondent Sanders. 

NICHOLLS,  J.  In  bis  application  herein 
relator  averred  that  be  was  duly  appointed 
on  tbe  29th  day  of  June,  1905,  as  a  member 
of  tbe  board  of  health  of  the  corporation 
mimldpality  of  New  Iberia;  that  be  was  duly 
commissioned  and  sworn  as  such  on  the 
Ist  day  of  July,  1905,  together  with  Dr. 
Adolph  Eock  and  Charles  Ooagenheim  and 
Victor  Aubry,  all  of  whom  had  been  duly 
appointed  and  qualified  as  members  of  said 
board  of  health  by  the  city  council  elected 
for  the  city  of  New  It)erla  on  Jane  5,  lOOo : 
that  at  the  first  meeting  of  the  said  board  of 
health  appointed  as  aforesaid  relator  was 
duly  elected  chairman  of  said  board  and  at 
once  entered  upon  tbe  discharge  of  his  duties 
thereof;  that  on  the  22d  day  of  July,  1905, 
Dr.  J.  W.  Sanders,  who  pretended  to  have 
been  appointed  chairman  of  tbe  board  of 
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health  on  January  10,  1005,  but  who  had 
never  been  commissioned  and  qualified  as  ei- 
ther a  member  or  chairman  of  the  said  board 
of  health,  swore  to  and  obtained  a  writ  of 
injunction  from  the  judge  of  the  Nineteenth 
Judicial  district  court,  forbidding  and  re- 
straining relator  from  exercising  and  per- 
foimlng  the  duties  of  his  office— a  certified 
copy  of  this  said  proceeding  being  hereto  at- 
tached for  reference,  together  with  the  com- 
missions and  oaths  of  the  said  board  of  health 
of  whom  relator  was  chairman,  and  also  a 
copy  of  the  minutes  whereby  relator  was  ap- 
pointed a  member  of  the  board  of  health  by 
the  said  council. 

Relator  showed  that  the  issuance  and  en- 
forcement of  the  said  injunction  was  wrong- 
ful and  illegal,  and  should  not  issue  and  be 
enforced  against  an  officer  of  a  municipal 
corporation,  all  of  which  relator  claimed  to 
be  as  was  shown  by  the  annexed  documents, 
and  that  the  district  court  had  no  Juris- 
diction in  the  first  Instance  against  the  offi- 
cers, ordinances,  appointments,  and  provl- 
slooB  of  a  municipal  corporation  wfiiTe  in  the 
exercise  of  its  legal  functions,  and  had  only  a 
superrlaory  jurisdiction  imposing  upon  acta 
and  ordinances  performed  by  municipal  cor- 
porations and  tbelr  officers.  The  relator  ex- 
cepted to  the  jurisdiction  of  the  district  court 
for  these  said  reasons,  and  the  reception  was 
overruled,  and  relator  forced  to  trial,  and  the 
injunction  perpetuated,  regardless  of  the  re- 
lator objecting  to  trial  at  such  an  early  date, 
and  despite  the  fact  that  relator  notified  the 
court  that  he  had  applied  for  a  writ  of  pro- 
hibition in  the  premises,  and  the  showing 
made  to  the  court  that  he  was  not  prepared 
for  trial,  as  the  case  was  only  three  days 
old  from  Its  institution. 

Relator  showed  that,  while  he  was  the 
regularly,  legally,  and  truly  elected  officer, 
nevertheless  his  hands  were  tied  by  the  in- 
junction, and  he  was  unable  to  perform  the 
duti^  of  his  office  or  to  collect  the  emolu- 
ments thereof,  because  the  pretended  incum- 
bent had  secured  an  injunction  against  re- 
lator, wherein  he  claimed  to  be  in  the  oc- 
cupancy of  the  office.  He  showed  that,  while 
the  district  court  confirmed  the  Injunction,  It 
refused  to  pass  upon  the  right  of  either  party 
to  the  office,  and  that  this  was  one  of  the 
grounds  for  relator's  exception  as  to  the 
jurisdiction  which  was  filed  in  the  district 
court,  all  of  which  would  be  shown  more  fully 
by  certified  copies  of  the  proceedings  had 
herein  before  the  district  court,  together  with 
the  minutes  of  the  court,  showing  what  the 
oral  decree  of  this  court  was,  as  it  had  been 
given  to  the  clerk  of  the  court  in  open  court 
Relator  averred  that  to  permit  the  man- 
dates of  the  said  Injunction  to  continue  In 
force  was  to  deprive  him  of  his  office  to 
which  he  was  duly  elected,  to  defeat  the  In- 
tent of  the  cl^  council,  to  maintain  in  office 
one  who  had  no  shadow  of  right  or  title  to 
the  office,  and  to  permit  him  to  draw  and 
conrert  to  bis  own  use  money  to  which  he 


had  no  right  and  for  which  he  was  not 
sufficiently  founded  financially  to  make  it 
possible  to  ever  recover  it  from  him,  and  all 
because  the  district  Judge  osnrped  the  func- 
tions and  rights  of  the  dt^  council,  and  Is- 
sued an  Injunction  against  a  duly  elected 
dty  officer  at  the  b^est  of  one  who  had  no 
right  whatever  thereto,  and  whose  only  claim 
thereto  was  that  he  claimed  the  office  and 
secured  an  Injunction  against  the  respondent 
on  the  ground  that  he  was  being  disturbed 
in  the  exercise  of  the  duties  of  said  office, 
which  he  claimed,  and  the  district  court  ruled 
that,  while  It  had  jurisdiction  to  enjoin  re- 
lator from  disturbing  him  in  the  possession 
thereof,  yet  it  could  not  aid  relator  by  pass- 
ing upon  the  question  of  the  rightful  owner> 
ship,  thus  estopping  relator  and  forbidding 
liim  to  perform  the  duties  incumbent  upon 
him  for  several  months.  The  dty  council  of 
New  Iberia  had  the  sole  right  to  elect  Its 
board  of  health.  Thus  It  was  the  sole  and 
only  one  to  say  whom  It  had  so  elected  as 
members  of  said  board.  Therefore  no  court 
of  the  parish  or  state  could  pass  legally  upon 
the  question  of  whom  It  had  so  elected,  and 
the  district  court  had  not  the  jurisdiction, 
catlone  materlse,  to  enjoin  any  one  from 
fulfilling  the  duties  of  his  office  under  the 
municlpsj  government;  that  no  person  had 
the  right  to  a|)p,Iy  to  and  secure  an  injunction 
against  an  officMf-under  a  municipal  govern- 
ment from  any  coul^  but  the  council  Itself. 

That  the  council,  dn-ouKl"  *ts  mayor,  was 
the  only  one  that  had  tbe  right  to  enjoin  one 
of  Its  officers  and  prohi^  them  from  doing 
the  duties  of  the  office  to  wlH^h  they  had  beeu 
elected.  That  the  district  cohrt  had  only  an 
appellate  Jurisdiction  from  actKof  municipal 
jurisdiction.  That  to  permit  Qie  arresting 
by  Injunction  and  thus  prohlblNcg  officers 
from  performing  their  duties  as  om^F^s  of  tbe 
munidpalltles  would  have  the  effdP^  ^  ^ 
this  instance,  of  stopping  all  acts  ot  munic- 
ipal government.  That  In  the  preV^t  in- 
stance relator  was  enjoined  and  prd^^blted 
from  pCTformlng  the  duties  of  chairiJlan 
the  board  of  health  for  New  Iberia  at  rf»  time 
while  the  yellow  fever  was  raging  in\  the 
city  of  New  Orleans,  and  all  other  poUnts 
were  quarantined  while  relator  was  un#blc 
to  act  for  this  munldpallty.  Relator  shPw- 
ed  that  it  was  necessary  that  a  writ  of  pro- 
hibition issue  herein  against  the  Nlneteenpb 
judicial  district  judge,  forbidding  that  m^P- 
dates  of  said  injunction  be  enforced,  aud  dis- 
solving the  writ  pending  the  decision  of  ttoe 
finality  of  this  writ  of  prohibition. .  \^ 

In  view  of  the  premises  resi>ondent  prayecP 
that  a  writ  of  prohibition  issue  herein  fronp 
your  honorable  court,  directed  to  the  judgt^ 
of  the  Nineteenth  Judicial  district  court,  or- 
dering and  forbidding  that  there  be  further 
proceedings  in  the  matter  of  the  injunction, 
and  tempoi'arlly  dissolving  same  pending  a 
bearing,  and  that  a  writ  of  prohibition  be 
made  final  and  absolute,  and  respondent  reo- 
ognUsed  as  chairman  ot  the  board  of  healtli 
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of  Mew  Ibola,  and  the  writ  of  Injimctioii 
dissolved  finally,  all  at  the  costs  of  ttu 
respoDdoit  And  zdator  {oaTod  for  all  for- 
ther  and  necessary  orders  and  for  general  re- 
lief. 

The  district  jodflo,  taavlnc  been  ordered  to 
abow  cause  wby  the  aniUcatlon  ehonld  not 
be  granted  and  the  writ  prayed  for  issued* 
answered  that  relator  was  not  entitled  to 
the  writ  for  the  varlons  (acts  and  reasons 
set  oat  aa  follows : 

Dr.  J.  Woflord  Sanders  Hied  a  petition  on 
July  22d  praying  for  an  lnjnnctl<ni  restrain- 
ing and  prohibiting  Dr.  Wm.  J.  Emmer  bom 
assnmliig  to  perform  any  of  the  fnnctl(ai% 
duties,  or  rights  of  the  petitioner  aa  chair- 
man of  the  board  of  health  and  health  of- 
ficer of  the  dty  of  New  Iberia,  and  restrain- 
ing him  firom  collecting  any  of  the  fees^  dues, 
and  emoluments  of  said  office  peidlng  tlw  de- 
termination judicially  of  the  Issne  aa  to  the 
rl^  to  the  office.  This  prayer  was  baaed 
upon  allegatlona  setting  forth  that  Dr.  San- 
ders had  been  du^  elected  and  qnallfled  as 
chairman  ot  the  board  of  health  of  the  city 
of  New  Iberia,  and  aa  such  ttie  health  officer ; 
that  he  had  been  appointed  a  m^ber  of 
the  board  of  health  by  the  council,  and 
his  e1ecti(m  as  prraldent  of  said  board  and 
health  offlco*  was  on  the  10th  di^  of  Jan- 
nary,  A.  ZX  190B,  for  a  palod  of  four  years. 

He  averred  that  under  said  appointment 
and  election  he  Immedlatdy  took  possession 
of  the  oflke,  perfmrmed  the  duties  and 
drew  Ita  emoluments  fixed  at  MfiO  per  year 
and  this  without  onEtmltion,  until  Dr.  Bm- 
mer,  without  legal  right  or  preteiulon,  aa- 
snuKd  to  perform  the  functions  of  this  office* 
thus  iuTading  the  rights  and  prerogatives  of 
the  petitioner.  He  set  forth  the  proper  al- 
legations for  a  writ  of  Injunction  In  a  ma^ 
ter  within  the  conrt^s  Jurisdiction  and  the 
writ  issued. 

The  defendants  voluntarily  filed  an  ex- 
ception two  daya  after  the  writ  Issued,  to 
wit,  on  July  24th.   This  was  overruled. 

On  the  mwnlng  of  the  26th,  the  defendant 
voluntarily  filed  an  answer,  and  the  connael 
for  plaintiff  agreed  to  try  the  case  at  once ; 
that  being  Oom  within  the  Icnowledge  of  re- 
spondent 

Thb  case  being  one  of  great  pubUc  Interest 
because  of  the  appearance  of  yellow  fever,  the 
mayor  of  the  called  on  respondent  and 
aslced  an  Immediate  hearing.  The  fact  of 
this  request  was  conveyed  to  the  counsel  for 
Dr.  Emmer,  and  he  agreed  to  try  the  case 
having  previously  stated  that  be  wanted  an 
early  trial,  as  was  also  shown  by  the  early 
filing  of  his  pleadings,  and  by  conseit  In 
open  court  the  case  was  fixed  instanter  for 
trial,  the  court  fixing  11  o'cUtck  a.  m.  as  the 
hour. 

When  the  case  was  called  for  trial  at  that 
hour  the  counsel  Cor  the  defendant  announced 
for  the  first  time  that  he  was  not  ready  tor 
trial.  He  stated  that  he  would  be  ready  for 
trial  at  a  o'clock  of  that  day.  That  exten- 


sion was  accorded  him.  At  that  hour  (2 
o*clo(^)  connsel  again  appeared,  stating  that 
be  was  not  ready,  and  after  dloeuaslon  be 
was  granted  a  delay  unfll  4  o'clock,  and  when 
that  arrived  counsel  again  stated  he  could  not 
go  to  trial,  but  gave  no  reasm  whldi  ap- 
pealed to  the  court's  discretion  for  a  further 
delay,  and  he  was  required  to  make  the  show- 
ing. The  affidavit  filed  (and  In  the  record) 
did  not  Justify  tile  continuance ;  but,  that  tbe 
defendant  might  not  suffer,  tiie  court  exer- 
daed  Its  discretion  and  reassigned  the  cause 
for  the  next  day. 

It  was  then  takoi  up,  tried,  and  dedded. 
!nie  court  reodved  no  notice  of  any  writ  of 
prohibition,  save  to  the  extent  that  connael 
fbr  defendant  stated  to  the  court,  when  oi> 
dered  to  go  to  trial,  that  he  intoifed  to  ap- 
ply to  the  Suprme  Court  tor  fluch  a  writ 

Respondent  showed  that  the  writ  of  In- 
junction issued  upon  the  allegations  of  the 
petition,  showing  Dr.  Sandws  to  be  In  tbe 
«:tual  pouession  of  an  office  to  which  he 
claimed  to  have  been  elected,  and  showing 
him  to  be  the  de  facto  officer;  respondoit 
being  guided  the  autiiorlty  set  forth  In  tbe 
case  of  Oulllotto  v.  Polncy,  reported  In  41 
La.  Ann.  388,  6  South.  Q07,  S  L.  B.  A.  406. 

Respondent  averred  that  the  trial  of  the 
cause  substantiated  the  allegations  of  the 
plalntUTa  petition  and  the  Judgment  per- 
petuating the  writ  of  Injunction  against  Dr. 
W.  J.  Enuner  until  such  time  aa  his  rlgbt  to 
the  office  will  have  been  Judldally  determined 
had  been  rendered  before  the  rule  to  show 
cause  Issued  against  respondent  upon  tiie  ap- 
plication to  your  honors  tor  a  writ  of  pro- 
hibition. 

All  of  thla,  together  with  the  discussion  of 
the  legal  pn^podtion  Involved,  is  reqiectfnlly 
submitted  for  consideration  by  your  honors 
and  for  such  ar&m  as  might  be  deemed  prop- 
er  in  the  premlsesL 

The  Judge  annexed  to  his  answer  certified 
copy  of  all  tbe  proceedings  and  record  in  his 
court  In  the  matters  referred  ta 

The  only  writ  asked  for  by  relator  was  one 
tor  a  prohibltitm.  The  answer  of  the  dis- 
trict Judge  discloses  that  the  allegations  of 
the  petition  of  Dr.  W.  J.  Sanders  for  an  in- 
junction, which  Injunction  Issued,  were  such 
as  to  confer  upon  him  Jurl8dlctl<m  to  order 
It  OS  announced  In  several  decisions  of  this 
court  notably  In  the  case  of  Oulllotte  v. 
Polncy.  41  La.  Ann.  333.  6  South.  607,  5  L.  R. 
A.  4/0^  and  Wheeler  v.  Fire  Gommlsdoners,  46 
La.  Ann.  785,  16  South.  178.  The  fact  that 
relator  was  elected  by  a  munldpal  coundl, 
instead  of  being  appointed  by  the  Governor 
or  other  authority,  has  no  Influence  upon  the 
question  of  tbe  Jurisdiction  of  the  district 
Judge. 

The  case,  after  an  exceptl<m  which  had 
been  filed  by  rdator  after  the  writ  of  in- 
junction had  issued  was  overruled,  was  tried 
by  consent  <hi  tbe  answer  of  relator  and  de- 
cided adversely  to  the  claims  of  relator.  It 
was  only  after  matters  had  reached  that 
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point  that  the  application  for  prohlbltloD  was 
made.  No  certiorari  was  asked  for,  and  no 
showing  made  npon  which  one  eonid  have 
Issued,  had  it  been  applied  for.  Relator  had 
mistaken  his  r^edy. 

It  Iff  hereby  ordered  that  the  orders  here- 
tofore granted  ber^n  be  set  aside,  and  that 
relator's  application  be  dismissed,  with  costs. 


ATLANTIC  COAST  LINE  B.  Oa  T. 
DEXTBB  et  aL 

(Supreme  Court  of  Florida.  Divisitm  B.  Nor. 
2S,  1W5.5 

1.  BviDXNCB— Best  and  Sbconoabt— Facts 
Descbibkd  in  WBiiino. 

The  fact  of  the  delivery  of  freight  to  a 
common  carrier  for  carriage  may  be  proven  by 
oral  testimony.  notwithBtanding  the  existence 
of  a  receipt  or  bill  of  lading  given  by  the  carrier 
for  such  freighL  Such  receipt  or  bill  of  lading 
does  not  fail  wittiin  the  best-evidence  rule  aa 
proof  of  such  fact  of  delivery. 

2.  CABEIBBft— LiHITAIION  OF  LlABILITT— AO- 
CRFTAKCB  OF  BUX  OF  LiADINO— KSOWLBOGE 
or  SmPPEB. 

The  settled  rule  in  the  United  States  ia 
that  an  acceptance  by  a  shipper  or  his  agent 
of  a  receipt  or  bill  of  lading  containing  a 
limitation  of  the  carrier's  liability  is  binding 
on  him  when  the  limitation  is  not  illegal  or 
unreasonable;  that  it  is  not  essential  to  the 
validity  of  such  a  limitation  that  it  be  shown 
that  tne  shipper  was  aware  of  it,  or  ttiat  he 
had  read  it,  or  that  it  had  been  explained  to 
him,  or  his  attention  called  to  it,  provided  the 
carrier  made  use  of  no  improper  means  to  pre- 
vent his  noticing  or  objecting  to  it ;  and  that 
every  shipper  is  conclusively  presumed,  in  such 
a  case,  to  have  read  and  assented  to  the  provi* 
sions  of  the  receipt  or  bill  of  lading  given  him, 
whether  he  in  fact  assented  or  not,  and  he  is 
estopped  from  gainaaying  or  repudiating  it 

[Ed.  Note. — For  cases  in  point,  see  voL  9* 
Cent  Dig.  Carriers,  fi  GOIJ 

3.  Sauk— INJUBT  to  Lite  Stook— Bubdsh  or 
Paoor. 

Where  the  shipper  of  live  stock,  or  his 
agent  assumes  to  take  care  of  the  stock  during 
its  transportation,  and  it  is  found  to  be  in- 
jured on  arrival  at  its  destination,  the  burden 
of  proof  under  the  Florida  statute  (chapter 
4071,  p.  113,  Laws  1891)  U  upon  the  shipper 
plaintiff  to  prove  at  least  that  the  injury  to 
such  stock  was  caused  "by  the  running  of  the 
locomotives,  or  cars,  or  otier  machinery  of  .  the 
defendant  company,"  before  the  burden  sbifts 
to  the  defendant  carrier  to  shew  that  the  in- 
jury complained  of  was  not  the  result  of  any 
negligence  on  its  part 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Uig.  Carriers,  {  95a] 

4.  Saub— Limiting  Amount  or  Liabilitt. 

Provisions  in  contracts  for  the  carriage  of 
live  stock  limiting  the  amount  for  which  the 
carrier  Is  to  be  liable  in  any  event  for  Uie 
complete  loss  or  injury  to  such  stock  while  in 
its  charae  are  universally  recognized  to  be 
reasonable,  valid,  and  binding  on  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  8S  936,  937.] 

5.  TBIAL— DnitlBBBB  TO  EiVIDBNCB. 

A  demurrer  to  evidence  Is  properly  over* 
ruled,  unless  it  sets  forth  all  of  the  evidence 
intended  to  be  admitted  thereby. 

[Ed.  Note. — For  cases  in  point  see  YoL  46, 
Cent  Dig.  Trial,  S  351.] 

(Syllabos  by  the  Court) 


Error  to  Olrcnlt  Court,  Sawunee  County; 
B.  H.  Palmer,  Judge. 

Action  by  H.  F.  Dexter  and  S.  B.  Oonner 
against  the  Atlantic  Coast  Line  Ballroad 
Company.  Judgmrat  for  plalntUh,  and  de- 
fendant brings  error.  Beversed. 

The  defendants  in  error,  hereinafter  re- 
ferred to  as  the  plaintiffs,  sued  the  cori>orate 
plaintiff  In  error,  referred  to  hereafter  as 
the  defendant,  in  the  drcnit  court  of  Suwan- 
nee county.  In  an  action  of  trespass  on  the 
case,  and  recovered  judgment  for  $28S.13, 
and  the  defendant  below  brings  the  case 
here  for  review  by  writ  of  error.  The  dec- 
laration Is  as  follows: 

"And  now  comes  the  said  plaintiffs,  H.  F. 
Dexter  and  S.  B.  0>imer,  partus  doing 
business  under  the  style  and  firm  name  of 
Dexter  &  Conner,  by  Rees  &  Bees,  their  at- 
torneys, and  complains  of  the  said  defend- 
ant, the  Atlantic  Coast  Line  Ballway  Com- 
pany, a  railway  corporation  doing  business  In 
and  under  the  laws  of  the  state  of  Florida, 
which  has  been  summoned  to  answer  the 
plaintiffs,  that  on  the  9th  day  of  February, 
A.  D.  1904,  the  plaintiffs  delivered  to  the 
Ontral  of  Georgia  Railway  Company  at  At- 
lanta, Georgia,  twouty-two  mules  and  three 
horses  In  good  condition,  to  be  shipped  to 
plaintiffs  at  LIto  Oak,  Suwannee  county, 
Florida,  Tia  the  G.  S  ft  F.  [R'y]  and  A.C'L. 
[B'y],  and  the  same  were  received  by  the  said 
Central  of  GFeorgla  Railway  Company  for 
transportation  for  the  usual  rates  and  char- 
ges for  such  shipments,  and  the  said  defend- 
ant then  owned  and  operated  a  line  of  rail- 
way betve^  Jasper,  in  Hamilton  county, 
Florida,  and  Live  Oak,  in  Suwannee  county, 
Florida,  and  was  then  engaged  In  the  busi- 
ness of  a  common  carrier  for  hire  and  reward 
of  both  passengers  and  freights  between  said 
points  last  named,  and  did  between  the  9tb 
and  18th  of  February,  A.  D.  1904,  receive 
from  the  Georgia  Southern  &  Florida  Rail- 
way Company  the  said  mules  and  horses  for 
transportation  to  live  Oak,  Florida,  and  de- 
livery to  plaintiffs,  and  It  then  became  and 
was  the  duty  of  said  defendant  to,  and  it 
then  undertook  to,  safely  keep,  transport, 
and  deliver  said  horses  and  mules  to  the 
plaintiffs;  but  the  defendant,  its  agents  and 
servants,  not  regarding  its  duty  as  a  common 
carrier,  acted  so  carelessly  and  negligently  in 
the  operation  of  the  cars  In  which  said  stock 
were  being  transported  that  by  reason  there- 
of one  of  said  mules  was  bruised,  crushed, 
wounded,  injured,  and  hnrt  so  that  It  died 
from  such  Injury  and  was  wholly  lost  to 
plaintiff,  whereby  plaintiff  was  Injured  and 
damaged  to  the  sum  of  one  hundred  and 
fifty-seven  dollars  and  fifty  cents,  the  value 
of  said  mule,  and  the  further  sum  of  two 
dollars  and  sixty-three  cents  freight  paid  by 
plaintiff  to  defendant  on  said  mule,  to  plain- 
tiff's damage  in  tibe  bud  of  ttiree  bundred 
dollars. 

"And  for  that  whereas,  on  or  about  the 
fltst  of  Nov«nber,  A.  D.  1902.  the  plaintiff 
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sUpped '  from  Morrlgtown,  Tennessee,  over 
the  Sontbem  Ballway,  a  car  load  of  molea 
and  boraes,  billed  to  Lire  Oak,  Florida,  and 
the  said  Southern  Railway  Company  fbea  re- 
cdrad  said  car  load  of  stodt  frmn  plalntUt 
in  good  condition  for  transportation  and  Bblp- 
ment  as  a  common  carrier,  and  the  said  de- 
fendant waa  tben  and  la  yet  tbe  ownv  and 
operator  at  a  line  oi  railway  between  Savaa- 
nah,  Georgia,  and  Live  Oak,  Florida,  and 
waa  engaged  In  tbe  bnalness  of  a  common 
carrier  of  paanngem  and  freight  over  its 
said  line  of  railway  for  blre  and  reward*  and 
did  tben  receive  at  aome  point  on  ita  said 
line  of  railway  unknown  to  plalntUh  said 
car  load  of  horses  and  males,  then  and  there 
nnd^taklng  to  safely  keep  and  transport  and 
deliver  the  same  to  plalntUE  at  LiTe  Oak, 
Florida;  but  tbe  defendant,  its  agrata  and 
aarants,  not  regarding  Its  dnty  as  a  cmnmon 
carrier,  acted  so  carelessly  and  n^llgentty 
In  the  operation  of  the  car  on  which  said 
stock  were  b^big  transported  that  by  reason 
thereof  one  of  tbe  mules  onnpoalng  said  car 
load  of  borses  and  mnles  then  and  these  the 
pEojwrty  of  the  plalntlfls  were  bmlsedt 
masbed,  cmsbed.  Injured,  and  hurt,  whereby 
plaintiffs  Bnffi»ed  damage  and  loss  In  the 
value  of  said  mule  to  tbe  extent  of  seventy- 
five  dollars.  Wherefore  plaintiffs  sue  and 
claim  damage  In  tbe  sum  of  three  hundred 
dollars." 

To  this  declaration  tbe  defendant  d^iur^ 
red.  The  court  oTermled  tbe  demurrer,  but 
as  the  assignment  of  error  predicated  on  tbis 
ruling  is  expresdy  abandoned  here  It  Is  un< 
necessary  to  mention  It  further. 

The  defendant  filed  two  pleas  to  the  dec- 
laration as  followB: 

"(1)  Not  gnllty. 

"(2)  Tbe  defendant  says  ttiat  tbe  Injuries 
complained  of  In  the  two  counti  in  said  dec- 
laration to  have  been  sustained  by  tbe  stoA 
of  plaintiff  were  caused  solely  by  the  inherent 
Tldousness  of  tbe  stock  and  aidmals  being 
shipped  by  the  idalntlfls,  and  not  otherwise." 

Upon  the  Issues  thus  made  the  trial  was 
bad. 

John  E.  Hartrldge  and  J.  B.  Ji^nson,  for 
plaintiff  in  ermr. 

TAYLOR,  J.  <aft«r  stating  the  facts).  To 
H.  F.  Dexter,  one  of  the  plaintiffs,  as  a  wit 
ness  on  Us  own  behalf,  tbe  following  ques- 
tion was  propounded:  "Did  you,  on  or  about 
the  9th  day  of  February,  1904,  deliver  to  the 
Central  of  Georgia  Ballroad  Company  a  car 
load  of  horses  and  mules?"  The  defradant 
<rt>Jeeted  to  this  question  on  the  ground  that 
the  written  receipt  or  bin  of  lading  for  fbe 
Htock  is  the  best  evidence  of  tbe  delivery  of 
same  to  tbe  railroad  onnpany.  The  objec- 
tion was  overruled,  and  the  question  allowed, 
which  ruling  Is  tiie  seomd  error  assigned. 
Tbe  witness  answored  that  "the  Brady  Union 
Stockyards  delivered  this  car  load  for  me. 
We  usually  had  them  to  deliver  tbe  ttock.** 
There  was  no  error  In  permitting  the  ques- 


tion. The  recript  or  bill  ot  lading,  If  any, 
given  by  the  railroad  company  for  freight 
d^lvered  to  It  tor  carriage,  while  strong  evi- 
dence, is  no  better  evidence  of  the  abstract 
tact  of  such  delivery  ttian  the  testimony  of  a 
credible  witness  who  knows  of  such  dellTery. 
No  reosipt  or  bill  of  lading  may  be  issued  at 
all,  yet  the  tect  of  tadb  dellvory  may  exist 
without  it,  and  may  be  teetlfled  to  independ- 
ently of  a  receipt  or  bill  of  lading  for  tbe 
goods  delivered.  Boykin  et  aL  v.  State,  40 
Fla.  464,  24  South.  141. 

Aftw  the  defendant  had  introduced  In  ert- 
dence  wltboat  objection  tbe  two  "live  stock 
contracts"  or  bills  of  lading  under  which  it 
was  admitted  the  railroad  company  re- 
ceived the  stock  fOr  carriage  and  shlpmoitt 
and  bad  made  H.  F.  Dexter,  one  of  the  plain* 
tUEs.  its  witness^  and  had  proved  by  bim  that 
be  bad  received  and  ridden  <»i  a  pass  Issued 
with  such  ccmtract,  the  plaintiff^  counsel,  on 
cross-examination  of  said  Dexter,  propounded 
to  bim  the  following  question:  "Were  you 
acquainted  with  the  terms  of  this  bill  of 
lading,  and  did  you  i^ree  to  the  same?"  To 
this  question  the  defendant  objected  on  tbe 
grounds:  0)  Tbe  bill  of  lading  bad  already 
been  admitted  by  tbem  to  be  the  contract  un- 
der which  said  stock  was  shipped;  (2)  tbe 
plalntUGB  acc^ted  tbe  benefits  of  the  free  pass 
under  tbe  oontract;  and  ^  tbe  railroad 
companies  were  Induced  to  accept  the  said 
stodk  by  tbe  acquiescence  of  the  plalntlffiB  to 
the  terms  of  the  said  bill  ot  lading,  hence 
they  are  estopped  to  deny  the  acceptance  of 
same.  These  objections  were  overruled  and 
the  questlmi  allowed,  which  ruling  is  aa- 
slgned  as  error.  The  witness  answered  as 
follows:  "I  didn't  know  anything  about  tbe 
terms  of  this  bill  of  lading,  nelttier  did  I 
agree  to  the  same.  Brady  Union  Sto<^ards 
took  the  bill  of  lading.  Usually  th^  ship  tbe 
stock,  take  tbe  bill  of  lading,  and  then  the 
bill  of  lading  and  pass  are  sent  to  tbe  hotel, 
and  I  know  nothing  about  it  until  tbe  bill  of 
lading  and  pass  get  to  the  hotel."  The  court 
below  erred  In  this  ruling  for  various  rea- 
sons. 

The  rule  Is  quite  generally  settled  In  the 
United  States  that  an  acceptance  by  a  shipper 
or  his  agent  of  a  receipt  or  bill  of  lading  con- 
taining a  limitation  of  the  carrier's  liability 
is  binding  on  him,  when  the  limitation  is  not 
ill^al  or  unreasonable;  that  it  Is  not  ossct- 
tlal  to  the  validity  of  such  a  limitation  that 
it  be  shown  that  the  shipper  was  aware  of  It, 
or  that  he  had  read  it,  or  that  It  bad  been 
e:q?lalned  to  bim,  or  hia  attention  called  to 
It,  provided  the  carrier  made  use  of  no  improp- 
er means  to  prevent  bis  noticing  or  object- 
ing to  it;  and  that  every  shipper  Is  conclusive- 
ly presumed.  In  such  a  case,  to  have  read  and 
assented  to  tbe  provisions  of  tbe  receipt  or 
bin  of  lading  given  him,  whether  he  in  fact 
assented  or  not  6  Am.  &  Bng.  Ency.  Law 
(2d  Ed.)  pp.  298,  294,  and  numerous  author- 
ities there  cited.  The  stock  contract  or  bill 
of  lading  here  Inquired  about  had  been  ad- 
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niittedly  recelred  lir  the  shipping  plaintiffs, 
had  been  accepted  and  signed  their  ship- 
ping agent,  the  Brady  Union  StockTards,  and 
the  plaintiff  had  admittedly  received  and  rid- 
den npon  a  free  pass  Issued  to  him  by  the 
railroad  company  as  a  part  of  the  cratract  of 
shipment,  and  no  obstacles  were  shown  to 
have  been  thrown  In  his  way  to  prevent  bis 
fully  familiarizing  himself  with  the  terms 
of  the  contract  and  each  and  every  of  Its  con- 
ditions. Under  these  circumstances  it  made 
no  dlfferoice  whether  the  plaintiffs  ever  ex- 
pressly assented  to  the  contract  or  not,  or 
even  read  or  knew  of  its  terms  and  conditions. 
They  are  fully  bound  thereby,  and  are  estop- 
ped from  gainsaying  or  repudiating  it 

What  Is  here  said  disposes  also  of  the  a»- 
signment  of  error  predicated  npon  the  ruling 
of  the  court  in  permitting  one  P.  T.  McGrlff, 
a  witness  and  shipping  agent  for  the  plaln- 
tUto,  to  tesUfy  to  his  nonassent  to  and  want 
of  knowledge  of  the  terms  and  condlttons  of 
tbe  second  live  stock  contract  or  bill  of 
lading  Involved  in  the  case. 

The  court  gave  to  the  Jury  the  two  fol- 
lowing charges: 

"(1)  To  plaintiffs'  declaration  In  this  case 
the  defendant  has  flled  two  pleas.  The  first 
is  a  plea  of  general  issue,  and  the  second  is 
a  special  or  affirmative  plea.  [Here  the  court 
read  the  pleas  to  the  jury.]  Under  the  first 
plea  it  devolves  upon  the  plaintiffs  to  prove 
their  case  by  a  preponderance  of  the  evidence. 
If  you  believe  from  the  evidence  that  this 
stock  sued  for  was  delivered  to  the  railroad 
company  in  good  condition,  and  that  when 
same  reached  Live  Oak  It  was  injured  and 
damaired  as  alleged  In  plaintiffs'  declaration, 
then  the  court  inatructa  you  that  the  plain- 
tiffs have  made  out  a  prima  fade  case  and 
are  entitled  to  recover,  unless  the  defendant 
can  show  that  said  stock  was  injured  hy  its 
own  Inherent  vlciousness,  or  from  some  other 
cause  not  the  result  of  their  negligence  and 
for  which  It  la  not  responsible. 

"(2)  If  you  find  for  the  plaintiffs,  you 
should  fix  their  damage  at  the  value  of  said 
stock  after  It  had  reached  Live  Oak,  had  same 
been  uninjured." 

Both  of  these  charges  are  erroneous.  The 
first  is  erroneous  because  in  the  admitted  con- 
tract of  shipment  between  the  parties  It  is 
expressly  provided  that  the  shipping  plain- 
tiffs or  their  agent  assume  to  take  care  of 
the  stock  during  Its  transportation.  In  such 
cases  the  great  weight  of  authority  holds 
that,  when  the  shipper  assumes  to  take  care 
of  the  stock  during  the  trausportation,  he 
has  the  burden  of  proving  that  the  loss  was 
the  result  of  the  defendant  company's  negli- 
gence, whether  the  negligence  consists  in  fail- 
ing to  furnish  proper  cars  or  In  the  trans- 
portation of  the  stock.  The  reason  for  this 
rule  Is  thus  given  by  Elliott,  C.  J.,  In  Terre 
Haute  &  L.  R.  Co.  V.  Sherwood,  1,32  Ind.  129, 
31  N.  E.  781,  17  L.  R.  A.  339,  32  Am.  St  Rep. 
239:  "The  effect  of  this  agreement  is  to  place 


the  animals  In  ^elr  [the  shippers*]  Immedi- 
ate custody  during  transportation.  Their 
agent  Is  to  care  for  them  and  Is  to  do  the 
things  expressly  specified.  The  animals  were 
sot,  therefOTe,  in  the  excliudve  custody  and 
control  of  tike  carrier,  so  that  tbe  case  Is  not 
within  the  reason  of  the  rule  tb&t  the  carrier, 
and  not  the  shipper,  has  tbe  burden  of  proof, 
because  the  former  has  all  tbe  means  of  ex- 
planation and  excuse  at  hand."  The  general 
rale  referred  to  by  Judge  Elliott  to  which 
the  case  of  a  shipper  assuming  the  care  of 
live  stock  during  transportation  forms  an  ex- 
ception, is  tbe  same  rule  that  Is  discussed  in 
Savannah.  F.  ft  W.  By.  Co.  v.  Harris,  26  Fla. 
148.  7  South.  544,  28  Am.  St  Rep.  551;  5 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  472,  and 
cases  cited  in  note  2;  Id.  p.  359,  text  Our 
statute  (chapter  4071,  p.  113,  Laws  1891)  does 
not  militate  against  this  rule,  since  it  does 
not  cast  the  burden  of  proof  upon,  or  presume 
negligence  against  the  carrier  until  it  is 
shown  at  least  that  the  injury  complained 
of  was  caused  "by  the  running  of  the  locomo- 
tives, or  cars,  or  other  machinery  of  the  de- 
fendant company."  In  the  case  of  the  trans- 
portation of  Uve  stock,  with  the  undisputed 
special  contract  before  the  court  between  the 
parties,  admitted  In  this  case,  providing  for 
the  carriage  of  these  animals,  it  was  error 
for  the  court  to  charge  the  Jury  in  effect  that 
If  the  animals  were  In  good  condition  when 
delivered  to  the  railroad  company,  and  were 
found  to  be  injured  on  their  arrival  at  their 
destination,  they  could  find  for  the  plaintiffs, 
unless  the  defendant  company  could  show 
that  the  Injury  was  not  caused  by  its  negli- 
gence, or  was  caused  by  the  Innate  vlciousness 
of  the  animals  themselves.  The  burden  was 
upon  the  plaintiff  shippers  of  proving  at 
least  that  the  Injury  to  the  animals  com- 
plained of  resulted  from  the  operation  by  the 
defendant  company  of  its  cars,  or  In  the  dis- 
charge of  some  other  duty  that  devolved  upon 
It  under  Its  contract  of  carriage  with  the 
shipper. 

The  second  of  said  charges  Is  erroneous  be- 
cause It  entirely  Ignores  the  provision  in  the 
admitted  contract  between  the  parties  by 
which,  In  consideration  of  the  reduced  rates 
at  which  the  carriers  undertook  to  convey  the 
freight  the  amount  of  tamages  for  which 
the  companies  were  to  be  responsible  for  the 
complete  loss  or  injury  to  such  stock  was  lim- 
ited in  any  event  to  not  more  than  $75  per 
head.  The  validity  of  such  provisions  in 
freighting  contracts  between  shii^)ers  and 
carriers,  particularly  for  the  carriage  of  live 
stock,  Is  almost  universally  recognized,  and 
they  are  binding  between  the  parties.  6  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  p.  328  et  seq.,  and 
authorities  there  cited.  Notwithstanding  this, 
the  court  In  this  charge  Instructs  the  Jury 
that  they  can  assess  the  damage  at  the  full 
value  of  the  animals  In  an  uninjured  conjlltion 
at  their  point  of  destination  at  Live  Oak. 

At  the  dose  of  the  evidence  the  defendant 
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demDrred  to  the  evidence,  but  tbe  court  orer- 
niled  Boch  demurrer.  This  dranurrer  was  de- 
fective In  not  atatlng  all  the  evidence  admit- 
ted thereby,  and  was  therefore  properly  over- 
mled.  Vtofose  t.  Jacfcnm,  50  Fla.  — ,  89 
Sooth  1S7.  In  view  of  the  evidence  dlscloeed 
to  OS  In  the  recwd  hare,  the  court  erred  In  de- 
nying the  defendant^B  motion  for  new  trial 
on  the  ground  that  the  verdict  was  not  sup- 
ported by  the  erldence  Ttie  plaintiff  Called 
utterly  to  show  when,  where,  or  bow  the  in- 
jury occurred  to  hlB  property,  and  failed  to 
prove  any  fitct  from  which  It  could  be  pre- 
sumed evu  that  such  injury  occnrred  while 
au(A  Btock  was  In  the  hands  of  the  defendant 
company.  This  being  troe,  no  case  was  made 
out  against  the  defendant  upon  which  a  re- 
Govray  could  legally  be  had. 

Fw  the  errors  found,  tbe  Judgment  of  tbe 
court  below  Is  reversed  at  the  cost  of  the  de- 
fendants In  error. 

HOCKER  and  PASKHtLL,  JJ..  concur. 

BHACKLEFOBO.  a  X,  and  GOCKRBLL 
and  WHITFISiLD,  JJ.,  concur  in  the  <q>tnion. 


SDPRGMB  LODGE  K.  P.  v.  LIPSCOMB. 

(Sapreme  Court  of  Florida.  Division  A.  Nov. 
18,  1905.) 

1.  Pi.BADina— AuKDMEaT— DisoBiTion  or 

COUBT. 

Our  statutes  permitting  amendments  of 
pleadings  are  very  liberal,  but  the  matter  of  al- 
lowing or  refusing  such  ameadments  must  rest 
largely  within  the  sound  judicial  discretion  of 
the  trial  court,  as  that  court  must  determine 
wheUier  or  not  tbe  amendment  asked  for  is 
"necessary  for  the  purpose  of  determining  in 
tbe  ezistinr  suit  the  real  question  in  controversy 
between  the  parties,"  and  whether  or  not  it 
has  been  ''duly  appllM  for";  and  an  appellate 
court  will  not  disturb  the  ruling  of  the  trial 
court,  either  in  granting  or  in  denying  such 
application,  unless  it  is  plainly  made  to  appear 
that  tbera  has  been  an  abuse  of  this  jndicial 
discretion. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  8826;  voL  89, 
Cent.  Dig.  Pleading,  601.] 

Tbial— Instructions  on  Facts. 
Requested  instructions  charging  upon  the 
facts  <d  the  case  are  properly  refused.  To 
charge  the  jnn  otherwise  than  upon  the  law  of 
the  case  would  be  violative  of  tbe  express  pro- 
visions of  section  1088  of  tbe  Revised  Statutes 
of  1892. 

8.  APPKAI,  —  Habuless   Ebbob  —  Ebbobs 

FaVOBABLE  to  COKPIJAmiNO  Pabtt. 

A  party  cannot  predicate  an  assignment 
upon  an  instruction  given  to  the  Jury,  even 
though  erroneous,  whpre  the  in«truction  com- 
plained of  was  too  favorable  to  tbe  party  com- 
plaining thereof  and  do  Injury  could  have  re- 
sulted to  Iiim  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |  4056.] 
4.  INSDBANCK— Action  on  Policv— Defenses 

— BUBUBN  OF  PBOOF. 

In  an  action  upon  a  policy  of  life  insurance, 
where  one  of  defendant's  pleas  is  to  tbe  effect 
that  the  Insured  came  to  his  death  in  conse- 

anence  of  tbe  violation  by  him  of  a  criminal 
iw  of  the  state  of  Florida,  the  burden  of 
proving  the  defensive  matter  contained  In  tlia 


ftlea  Is  cast  upon  the  defendant  company,  and 
t  must  estabush  such  plea  by  at  least  a  pre- 
ponderance of  the  testimony.' 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Gent.  Dig.  Insurance,  8  1662.] 

6.  Same— ANTiciPATiNa  DsrENsss. 

It  is  unnecessary  for  the  plaintiff  in  an 
action  upon  an  iosnrance  policy  to  anticipate 
defenses  and  negative  them  in  his  declaration, 
and,  even  though  the  plaintiff  should  do  so,  it 
does  not  shift  the  burden  of  proof,  and  it  is 
still  incumbent  i^on  tbe  defSidant  to  prove 
defensive  matter. 

6.  Continuance— ExKBCTSE  of  Dibcbetion. 

The  denial  of  a  motion  for  a  continuance 
by  the  trial  court  will  not  be  reversed  by  an  ap- 
pellate court,  unless  a  palpable  abuse  of  Ju- 
dicial discretion  is  clearly  and  affirmatively 
shown  by  the  record. 

[E!d.  Note. — For  cases  in  point,  see  vol.  i. 
Cent.  Dig.  Appeal  end  Error,  {  4121.] 

7.  TbIAL  —  NECESBITg  or  PBOOF  —  AnUlTTED 

Pacts. 

Facts  admitted  by  the  pleadings  need  not 
be  proved,  and  all  the  allegations  in  the  decla- 
ration which  are  not  denied  by  plea  are  ad- 
mitted to  be  true. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  H  270-275,  1228-1281.] 

8.  INSUBANCE— Regulation— Action  on  Pol- 
iCT— Attobhet'b  Fees. 

Chapter  4178.  p.  101,  of  the  Laws  of  Florida 
of  1803,  authorizing  tbe  recovery  of  reasonable 
attorney's  fees  against  life  and  fire  insurance 
companies  In  actions  upon  policies  issued  by 
them,  is  constitutional. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  |  1806.J 

9.  Statutes— luPLiED  Repeal. 

Chapter  4173,  p.  101,  of  the  Lawa  of 
Florida  of  1893  is  uot  repealed,  either  directlv 
or  impliedly,  by  chapter  4890,  p.  148,  of  the 
Laws  of  Florida  of  1895. 

10.  Insubance  — Action  on  Policy  — Bvi- 

DEM  CE— SUFFICIENOT. 

Evidence  examined,  and  found  sufficient  to 
support  the  verdict 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Suwannee  County ; 
B.  H.  Palmer,  Judge. 

Action  by  Fannie  E.  Lipscomb  against 
tbe  Supreme  Lodge  Knights  of  Pythias. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  AfBrmed. 

Fanny  B.  Llfwcomb  brought  an  action  to 
the  circuit  conrt  for  Suwannee  county  against 
the  Supreme  Lodge  Enlghto  of  FyOilas,  a 
corporatlont  upon  a  policy  of  insurance  Is- 
sued by  the  defendant  to  Frank  M.  Lip- 
scomb, the  husband  of  the  plaintiff.  In  the 
sum  of  91.000.  The  declaration  la  rather 
prolix,  setting  forth  to  detail  all  the  facts 
and  drcnmstances.  Ctrndenslng  the  allega- 
tltms  thereof.  In  substance.  It  alleges  that 
Frank  M.  Lipscomb,  on  the  20th  day  of  De- 
cember, 1902,  betog  a  member  of  Section  No. 
5j54  of  the  Endowment  Rank  Knights  of 
Pythias  and  a  member  In  good  Btondlng  of  a 
subordinate  lodge  of  the  order  of  BCnlghts  of 
Pythias,  which  rank  and  order  were  undw 
tbe  Jurisdiction  and  control  of  the  defendant, 
made  an  application  to  defendant,  In  com- 
pliance with  its  rules,  for  "a  certificate  of 
contract  of  insurance,"  and  on  tbe  20th  day  of 
January,  1908,  the  defendant  Issued  Its  "car- 
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tlficate  or  coiitract  of  InBuranc^  for  the  mm 
of  $1,000^  a  copy  thereof  being  attached  as  an 
exhibit,  wherein  and  whereby  It  promised  to 
pay  to  the  plaintiff,  ttie  beneficiary  named 
therein,  said  sum,  nptm  the  death  of  the  In- 
fmred;  tlie  certificate,  however,  containing 
certain  stipulatlonB,  conditions,  and  provi- 
sbms,  all  of  which  tbe  declaration  fully  sets 
oot,  as  well  as  a  compliance  with  each  and 
every  of  than  in  detalL  The  declaration  fnz^ 
ther  alleges  the  death  of  the  Insured  on  the 
1st  day  of  February,  1908,  whereby,  under 
the  terms  and  eonditltniB  of  said  certificate, 
the  plaintiff  as  the  benefldary  named  tbearein 
became  entitled  to  the  sum  of  |1,000;  that 
the  defendant  had  due  notice  and  satlsfoctofy 
proof  of  the  death,  and  good  standing  of  the 
Insured,  bnt  refused  and  neglected  to  pay  the 
same.  The  damages  were  laid  at  $1,500. 
By  permission  of  tiie  court  the  declaration 
was  amended  by  insertli^  a  claim  for  reason- 
able attorney's  fees,  as  by  statute  provided. 

To  this  declaration  the  defendant  inters 
posed  the  following  pleas : 

"Now  comes  the  defendant,  hy  its  attorneys, 
W.  H.  Ellis  and  Slvers  B.  Buftnrd,  and  for 
plea  to  the  declaration  filed  by  plaintiff 
herein  says:  First  D^endant  admlte  that 
Frank  M.  lilpscomb  was  a  member  of  the 
Endowment  Rank  of  the  Enlghts  of  Pytbtas, 
and  that  as  sndi  m6mt>er  certificate  number 
128,097  for  the  sum  of  one  thousand  dollars 
was  duly  issued  to  him  on  the  20tb  day  of 
January,  1903 ;  that  after  the  issuance  of  said 
certificate,  to  wit,  on  the  1st  day  of  F^ 
ruary,  the  said  Lipscomb  died;  and  that 
proper  proof  of  such  death  was  submitted 
to  the  board  of  control,  Endowment  Bank  of 
Knii^te  of  Pythias.  Bnt  the  defoidant  al- 
1^^  that  under  and  1^  the  terms  of  con- 
tract sued  on  It  was  stipulated  that  the  pay- 
ment of  said  sum  of  one  thousand  dollars 
upon  the  death  of  said  Lipscomb  was  based 
upon  the  declarations,  r^resentatlons,  and 
agreements  made  in  his  application  for  such 
certificate,  which  application  was  made  a 
part  of  said  contract,  which  said  payment 
was  furth«  conditioned  upon  the  full  com- 
pliance with  the  laws  governing  said  Endow- 
ment Rank  then  and  there  In  force  or  there- 
after enacted  by  the  Supr^e  Lodge  Knights 
of  Pythias,  or  by  the  board  of  control  of  said 
Endowmmt  Rank ;  that  in  and  by  said  appli- 
cation it  was  stipulated  that,  If  the  death  of 
the  said  Lipscomb  should  be  caused  or  super- 
induced In  violation  or  attempted  violation 
of  any  criminal  law,  the  certificate  Issued  to 
the  said  Lipscomb  upon  said  application 
should  be  null  and  void ;  that  at  the  time  of 
the  death  of  the  said  Lipscomb  It  was  provided 
by  the  laws  of  the  said  Endowment  Rank  that 
"if  the  death  of  any  member  of  the  Endow- 
ment Rank  heretofore  admitted  Into  first, 
second,  third,  or  fourth  classes,  or  hereafter 
admitted,  should  result  by  suldde,  whether 
sane  or  Insane,  volunterlly  or  Involuntarily,  or 
if  the  death  Is  caused  by  the  use  of  Intoxica- 
ting liquors,  or  by  the  use  of  narcotics  cr  opl- 


atss,  or  In  consequence  of  a  duel,  pr  at  Ilia 
hands  of  Justice,  or  in  violation  of  or  attempt- 
ing to  Tlolato  a  criminal  law,  then  the  amount 
to  be  paid  upon  such  member's  certlfloato 
shall  be  a  sum  <nily  In  pn^Hntion  to  the 
whole  amount  of  the  certificate  as  the  natural 
life  expectancy  is  to  the  entire  expectancy  at 
the  date  of  the  admission  to  the  Endowment 
Rank,  the  expectation  of  life  based  upon  the 
American  E^qietlence  Table  of  Hortallty  in 
force  at  the  time  of  such  deatii  to  govern; 
and  defoidant  admlte  tiiat  it  Is  indebted  to 
the  plaintiff  in  the  sum  of  $^Q0  and  allegea 
that  it  has  tendered  the  sum  of  $2.50  of  law- 
ful mon^  of  the  United  States  to  the  plain- 
tiff, and  plaintiff  tailed  and  refused  to  accept 
the  same,  snd  now  defendant  tenders  into 
court  with  this  plea  the  said  sum  of  $2.00, 
offering  to  confess  Judgment  fbr  such  amount, 
and  prays  to  be  dismissed  with  ite  reason- 
able costs  herein  expended. 

"Second.  Defendant  ftirther  alleges  that 
said  Lipscomb  came  to  his  deatii  while  in 
violation  of  a  criminal  law  of  ttie  state  of 
Florida,  to  wit,  in  making  and  committing 
an  assault  and  battraiy  upon  the  pawn  of  one 
Stripling,  by  striking,  beating,  iHiilslng, 
wounding,  and  illte^tlng  the  said  Stripling, 
ctmtrary  to  the  criminal  law  of  the  state  of 
Florida. 

"Now  comes  tile  defoidant,  and  tor  fur- 
ther plea  says:  Third.  That  tlie  death  of 
Frank  M.  Lipscomb  was  caused  or  superln* 
duced  his  oommlttii^  an  act  in  violation 
of  the  criminal  law  of  the  state  of  Florida, 
to  wit:  That  the  said  LlE»comb  was  the  ag- 
gressor in  making  an  assault  upon  one  W.  W. 
Wilder;  that  be  assaulted  tiie  said  Wilder 
with  a  pistol,  and  was  killed  the  said 
Wilder  in  rolling  sudi  attack." 

The  plaintiff  Joined  Issue  upon  the  third 
plea  and  filed  the  following  replication  to  the 
first  and  second  pleas : 

"And  now  comes  the  plaintiff  hnein,  by  tax 
attorney  Ira  J.  Carter  and  HcCollnm  A  San- 
ford,  and  for  replication  to  defendant's  pleas, 
says:  First  That  plaintiff  admlte  the  first 
plea  of  d^ndant  down  to  and  including  tiie 
word  'govern'  In  tiie .  seventh  line  of  the 
second  page  of  said  first  plea  and  denies  that 
the  defendant  is  Indebted  to  the  plaintiff  in 
the  sum  of  $2.S0.  but  avors  that  the  said  de- 
fendant is  indebted  to  her  in  a  much  larger 
sum.  to  wit  In  the  sum  of  $1,000.  the  full 
face  of  the  policy  Issued  to  the  plaintiff's  sold 
husband,  the  said  Frank  M.  Lipscomb. 

"Second.  For  replication  to  the  second  plea 
of  defendant,  plaintiff  says  that  she  denies 
and  takes  Issue  on  the  whole  of  tiie  second 
plea  of  defendant  filed  herein." 

The  case  came  on  for  trial  at  the  tall  term 
of  said  court  1004,  which  resulted  In  a  ver- 
dict and  judgmoit  for  the  plaintiff  In  the 
sum  of  $1,000  as  principal.  $83  as  Interest 
and  $200  as  attorney's  fees. 

The  defendant  seeks  to  have  this  Judgment 
reversed  by  writ  of  error  returnable  to  the 
present  term  of  this  court  Such  other  facto 
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as  may  be  neceflsary  will  be  stated  In  the 
opinion. 

Rivers  H.  Bnford,  for  plaintiff  In  errw. 
Carter  ft  McOollnm,  for  defendant  In  error. 

I&HAGKLEFOBD,  C.  J.  (after  stating  tbe 
facts).  Eighteen  errors  are  assigned,  aereral 
of  which,  bowoTer,  are  either  expresaly  or 
Impliedly  abandoned;  and,  following  onr  es- 
tablished practice,  we  shall  consider  only 
anch  assignments  as  are  argned  here. 

Tbe  first  assignment  Is  that  "the  court 
erred  in  refusing  to  grant  defendant  to 
amend  defendant* e  first  plea  by  strlfcing  out 
the  first  seren  lines  thereof." 

The  bill  of  exceptions  discloses  that  after 
tbe  trial  of  the  case  had  begun  and  the  plain- 
tiff had  Introdnced  a  part  of  ber  evidence 
tbe  defendant  asked  leave  of  the  court  to 
amend  Its  first  plea  by  striking  out  the  first 
seven  lines  thereof,  which  motion  was  denied, 
and  an  exception  to  the  ruling  duly  noted. 
The  seven  lines  so  sought  to  be  stricken  em- 
braced tbe  following: 

"Defendant  admits  that  Frank  M.  Lips- 
comb was  a  member  of  the  Endowment 
Rank  of  tbe  Kulgbts  of  Pythias,  and  that  as 
such  member  certificate  number  128,997  for 
the  sum  of  one  thousand  dollars  was  duly  Is- 
sued to  him  on  the  20th  day  of  January, 
1903;  that  after  the  Issuance  of  said  cer- 
tificate, to  wit,  on  the  1st  day  of  February, 
the  said  Lipscomb  died;  and  that  proper 
proof  of  such  death  was  submitted  to  the 
board  of  control.  Endowment  Rank  of 
Knights  of  Pythias." 

The  plea  of  which  these  words  formed  a 
part  was  filed  on  the  4th  day  of  January, 
1904,  repUcatloQ  was  filed  thereto  on  the 
7th  day  of  March,  1904,  and  yet  not  until  the 
14tb  day  of  November  following,  after  tbe 
case  had  come  on  for  trial  and  plaintiff 
bad  Introdnced  part  of  her  evidence,  did 
defendant  seek  to  have  Its  plea  amended. 
Onr  statutes  permitting  amendments  are 
very  liberal.  Section  1042  et  seq..  Rev.  St. 
1892.  But  tbe  matter  of  allowing  or  refus- 
ing amendments  of  pleadings  must  rest  large- 
ly within  the  sound  Judicial  discretion  of 
tbe  trial  court,  as  that  court  must  deter- 
mine whether  or  not  tbe  amendment  asked 
for  is  "necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  question 
In  controversy  between  the  parties,"  and 
whether  or  not  It  has  been  "duly  applied 
for" ;  and  an  appellate  court  will  not  disturb 
tbe  ruling  of  the  trial  court  either  In  grant- 
ing or  In  draiylng  such  application,  unless  It 
Is  plainly  made  to  appear  that  there  has 
been  an  abuse  of  Judicial  discretion.  Smith 
v.  Westcott,  34  Fla.  430, 16  South.  332;  Duboa 
T.  Hoover.  25  Fla.  720,  text  722.  6  South. 
^88,  789;  Robinson  v.  Hartrldge,  18  Fla. 
501 ;  Neal  v.  Spooner,  20  Fla.  38 ;  Livingston 
Y.  Anderson,  SO  Fla.  117,  11  South.  270; 
Hart's  Executor  v.  Smith,  20  Fla.  58 :  Burt 
riorlda  Southern  Railway  Co.,  43  Fla. 


880,  81  Sontta.  205.  Mo  reason  or  OECUse 
was  offered  fbr  not  applying  earUar  to  ttie 
court  for  leave  to  amend  this  plea,  and  we 
are  ftf  the  opfnton  that  no  error  was  commit- 
ted by  the  trial  court  in  refusing  the  ap> 
plication. 

Tbe  third  and  fifth  asslgnmente  are  based 
upon  tbe  refusal  of  tbe  court  to  give  special 
charges  Nos.  6  and  7a,  asked  for  by  the  de- 
fendant An  examinatioD  of  these  charges 
discloses  tliat  eadi  was  objectionable  upon 
several  grounds;  a  comnum  ground  being 
that  they  were  vlolatlTe  of  section  1088  of 
tbe  Revised  Btatntes  of  1892.  in  that  they 
charged  upon  tbe  facta.  Southern  Pine  Co. 
of  Georgia  v.  Powell,  (Fla.)  87  Bontb.  570, 
and  authorities  titereln  dted. 

The  sixth  asstgnmeut  is  predicated  upon 
the  giving  of  the  followiiv  instruction  by  tbe 
court  of  Ita  own  motion: 

"It  devolves  upon  tbe  plaintiff  to  prove  by 
a  preponderance  of  the  evidence  hi  this  case 
that  the  deceased,  Frank  H.  Lipscomb,  did 
not  come  to  bis  death  while  in  an  act  in 
vlolatkm  of  or  in  an  attempt  to  violate  a 
criminal  law  of  the  state  or  federal  govern- 
ment, and  If  tbe  plaintiff  fails  to  prove  such 
fact  by  a  pr^nderance  of  the  evidence  you 
should  find  for  tbe  defendant** 

This  cbarge  was  entirely  too  favorable  to 
defendant  and,  though  erroneous,  in  that  It 
Imposed  a  dn^  upon  plaintiff  which  the  law 
did  not  cast,  defendant  certainly  has  no 
cause  of  complaint  Bacon  r.  Green,  36  Fla. 
325,  text  345,  18  South.  870,  876.  Murray 
V.  New  York  Life  Ins.  Ckk.  85  N.  T.  236,  Is 
directly  In  point  The  policy  in  that  case 
provided  that  if  the  Insured  should  die  In 
consequence  of  the  violation  of  any  law  the 
policy  should  be  void.  Tbe  complaint,  cor^ 
responding  to  onr  declaration,  filed  there- 
in alleged  that  the  death  was  not  caused  by 
the  breaking  'of  any  of  tbe  conditions  of  the 
policy.  Tbe  answer  filed  therein  denied  this 
allegatloD,  and  averred  that  the  Insured  died 
in  consequence  of  a  violation  by  l^lm  of  the 
state  law.  It  was  held  In  tbe  opinion  ren- 
dered tiierdn  ttiat  the  allegation  In  the  com- 
plaint that  the  death  of  the  Insured  was  not 
caused  by  tiie  breaking  of  any  of  tbe  condi- 
tions of  tbe  policy  was  not  essential  to  tbe 
cause  of  action  and  was  an  unnecessary  al- 
legation, yet  even  tbou^  so  alleged,  plain- 
tiff could  not  be  required  to  prove  It;  that 
tbe  defendant,  having  denied  this  allegation 
and  set  np  In  ite  answer  the  fact  that  the 
insured  came  to  his  death  in  consequence  of 
ttM  violation  him  of  the  laws  of  New 
Toi^  had  the  burden  cast  on  It  of  proving  said 
defensive  matter  by  a  preponderance  of  the 
evidence.  This  cUteA  case  is  Instructive  in 
the  Instant  case  upon  several  points.  Also 
see  5  Amer.  ft  Eng.  Ency.of  Law  (2d  Ed.)  30; 
2  Abbott's  Trial  Brief,  Pleadings  (2d  Ed.) 
902,  1626.  That  It  Is  unnecessary  for  the 
plaintiff  to  anticipate  defenses  in  an  action 
upon  an  Insurance  policy,  and  negative  tbem 
In  his  declaration,  see  TiUls  r.  Liverpool,  Lon* 
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don  A  Globe  Ins.  Ca  OB^)  89  Sontb.  171; 
Indian  River  State  Bank  t.  Hartford  Flie 
Ina.  CO.  (Fla.)  35  Sontb.  228. 

Tbe  seventh  aarignment  la  that  "the  ver- 
dict la  contrary  to  law,"  and  the  eighth  is 
that  "the  verdict  la  contrary  to  the  evidence." 
We  shall  pass  these  assignments  until  we 
reach  the  eighteenth  and  laat  assignment, 
which  la  baaed  upon  the  denial  of  tbe  motion 
tm  a  new  trial. 

The  thirteenth  assignment  Is  baaed  npon 
the  denial  by  the  court  of  the  defendantfs 
motion  for  a  continuance.  An  examination 
of  ttala  motion  and  of  tiie  accompanying 
affidavit  discloses  that  some  of  the  necessa- 
ry requirem«its  of  an  a^tplication  for  a  con- 
tinuance, as  laid  down  Iqt  this  court  In  no- 
meroDS  decisions,  are  wanting.  See  Harrell 
V.  Dnrrance,  9  Fla.  480;  Green  v.  King,  17 
Fla.  452;  Sanford  v.  Cloud,  17  Fla.  032; 
Llvtngsbm  v.  Cooper.  22  Fla.  282;  R^olda 
V.  Smith  (Fla.)  88  Sontti.  903.  As  we  said  In 
Jones  V.  State,  44  Fla.  74.  32  South.  798: 
"Denial  of  motion  for  a  continuance  will  not 
be  reversed  by  an  appellate  court,  unless 
there  has  been  a  paljiable  abuse  of  discre- 
tion, clearly  and  affirmatively  shown  by  the 
record.** 

The  fourteentb.  fifteenth,  and  dxteoith 
assignments  are  based  upon  the  overruling 
of  the  defendant's  objection  to  the  Introduc- 
tion In  evidence  of  the  certlflcate  or  politr 
of  Insnranro  which  formed  the  basis  of  the 
action.  We  are  <^  the  o^nlon  that  there 
Is  no  merit  In  these  assignments.  The  pleas 
of  the  d^endant  expressly  admit  that  the 
defendant  Insured  the  life  at  Frank  M.  Lips- 
comb by  a  cratiflcate  Of  Insurance,  whlcb 
they  Identify  by  description,  impliedly  ad- 
mitting tiie  correctness  of  the  c<^y  atached 
to  the  declaration,  ^e  only  facta  which 
were  really  to  be  tried  were  those  averred 
in  tiie  affirmative  defense  set  up  In  the  pleas 
that  said  Lipscomb  died  In  conaequeiice  of  a 
violation  of  a  criminal  law  of  the  state  of 
Florida;. and,  as  we  have  already  seen,  the 
burden  was  npon  the  defendant  to  prove 
these  facts.  Murray  v.  New  Tork  Life  In- 
surance Co.,  supra.  It  is  elementary  that 
facts  admitted  by  the  pleadings  need  not  be 
proved.  2  Abbott*8  Trial  Brief,  Pleadings 
(2d  Bd.)  914;  1  Thompson's  Trials,  |  187. 
In  fact,  all  the  allegations  in  the  declaration 
which  are  not  denied  by  plea  are  admitted 
to  be  tme.  Pitt  v.  Acosta,  IS  Fla.  270 ;  Hyor 
V.  Yausfin,  18  Fla.  047;  Hooker  v.  Johnson, 
10  Fla.  198. 

The  seventeenth  assignment  is  that  *t3ie 
court  erred  In  allowing  3.  B.  Johnson  and 
W.  B.  Davis  to  testify  to  the  value  of  at- 
torney's fees  for  conducting  this  suit** 

We  find  that  the  grounds  of  objection  to 
the  testimony  of  these  witnesses  were:  "(1) 
That  the  defttidant  was  not,  at  the  time  of 
Issuing  tiie  certificate  or  at  the  time  of  in- 
stituting of  this  sul^  an  Inaurance  company. 
(2)  That  attom^s  fees  were  not  properly 
an  element  of  damage  in  the  suit  pending" 


The  only  argument  made  here  by  the  plain- 
tiff in  error  in  support  of  this  assignment  Is 
that  chapter  4173,  p.  101,  of  the  Laws  of 
1803,  which  provides  that  a  judgment  for 
reasonable  attorney's  fees  shall  be  entered  in 
favor  of  the  holdw  of  a  policy  In  an  action 
against  any  life  or  fire  Insurance  company  la 
this  state,  wherein  plaintiff  recovers  Judg- 
ment, has  been  repealed  by  <diapter  4380,  p. 
143,  of  the  Laws  of  18^  in  so  far  as  the 
KnlgblB  of  Pythias  and  the  oth«  orders 
enumwated  in  section  8  of  said  chapter  are 
conc«med.  Tliis  position  is  nnt^iable,  as  a 
mere  inspection  of  said  two  chapters  will 
show.  CSiapter  4880  neltiier  directly  nor  by 
Implication  repeals  dOapter  4173,  and  in  no 
wise  relates  to  or  affects  it  In  Hills  v. 
Liverpool  &  London  &  Globe  Ins.  Oo.  (Fla.) 
35  South.  In,  and  Hartford  Fire  Insurance 
Company  v.  Bedding  (Fla.)  87  South.  82,  07 
L.  R.  A.  S18,  we  held  cbaptw  4178,  p.  101,  of 
the  Laws  of  1883,  to  be  constttntionaL  No  at- 
tempt was  made  in  the  Instant  case  to  have 
tills  count  of  the  declaration  Btnxk  out,  un- 
der section  1048  of  the  Revised  Statutes  of 
1892,  as  was  Intimated  in  Hills  v.  Liverpool 
&  London  &  Globe  Ga,  supra,  might  be  pur^ 
sued  in  the  event  such  a  count  was  thought 
calculated  to  embarrass  the  t&ir  trial  of  the 
cause.  It  was  not  questioned  or  atta<^ed  in 
any  way  until  plaintiff  <rflared  the  testimony 
in  question.  Wliile  it  is  tme  that  tin  right 
of  the  plaintiff  to  recover  attorney's  fees  un- 
der this  count  In  tiie  declaration  niight  be 
raised  and  questioned  by  objections  to  testi- 
mony (Borden  v.  Western  Union  TeL  Ok* 
82  Fla.  894,  18  South.  876),  yet  upon  the 
grounds  of  objections  interposed  by  the  de- 
fttidant  to  this  testimony  in  the  trial  conr^ 
to  whldi  specific  grounds  it  Is  confined  In  this 
court,  we  are  of  ttie  opinion  that  no  error 
was  committed  in  overruling  tiiem.  Hoodless 
V.  Jtfnlgan  (Fla.)  35  South.  666L  The  admte- 
Bions  in  defendanl^s  pleas,  as  well  as  the 
testimoiv  Introduced  In  the  case,  tended  to 
show  that  def«idant  was  engaged  In  conduct- 
ing a  life  insurance  business  in  this  state,  so 
as  to  make  chaptw  4173,  p.  101,  of  the  I^aws 
of  1803,  applicable  in  actions  brought  against 
it  upon  poUdes  or  certificates  of  Insurance 
Issued  by  it  No  testimony  was  introduced 
by  the  defoidant  showing  or  tending  to  show 
its  exemption  from  the  provisions  €t  said 
chap^. 

The  eighteenth  and  last  assignment  is  based 
upon  the  denial  of  the  motion  fOr  a  new  trial. 
Thii  motion  omtalns  17  grounds,  bnt  in  dis- 
posing of  the  oth^  assignments  we  have  dls- 
cussed  all  of  them  which  are  argued  here 
(McNlsb  V.  State  [Fla.]  86  South.  176)  except 
two,  that  the  verdict  is  contrary  to  law  and 
also  that  it  Is  contrary  to  the  evidaice. 
These  two  grounds  form  the  basis  for  the 
seventh  and  eighth  assignments,  which  we 
passed  in  their  regular  order,  pnmilslng  to 
take  tiiem  up  later,  which  we  now  do.  In 
our  opinion  no  extended  discussion  of  them  Is 
necessary.  As  we  have  seen,  the  real  Issue 


Digitized  by 


Fla.) 


HBBNANDEZ 


T.  THOMAS. 


641 


for  tbe  Jury  to  detennfDe  was  as  to  wbettiOT 
or  not  Frank  M.  Lipscomb  came  to  his  death 
while  Tlolatlng  a  criminal  law  of  this  state, 
which  fact  It  was  Incumbent  npon  the  de- 
fendant to  prove  by  at  least  a  preponderance 
of  the  evidence,  yet  under  an  erroneous 
charge  this  burden  was  cast  upon  the  plain- 
tiff. See  Scbultz  t.  Padflc  Insurance  Oo.,  14 
Fla.  73;  Wllllama  v.  Dickenson,  28  Fla.  90, 
9  South.  847.  Notwithstanding  this,  the  Jury 
found  a  verdict  in  favor  of  the  plaintiff.  We 
fall  to  find  wherein  the  verdict  was  con- 
trary to  law,  and  we  are  of  the  opinion  that 
the  evidence  was  sufficient  to  warrant  the 
Jury  In  finding  the  verdict  which  they  did. 
Therefore  we  mnat  refuse  to  disturb  It.  Hc- 
Niah  V.  State,  supra. 

The  jodgment  must  be  affirmed;  and  it  Is 
■0  ordered,  at  tbe  coat  of  tbe  plaintiff  In 
error. 

COOKBELL  and  WHITFISLD,  JJ.,  concur. 

TAZLOB,  P-  J<.  and  HOCEER  and  PABK- 
HUAjf  JJ.,  omcnr  In  tbe  <^tlnlon. 


HOBNANDBZ  et  al.  v.  THOMAS. 

'  (Sivrvna  Ooort  of  Florida,  Division  B.  Nor. 

23,  190e!) 

1.  GUAEniAlfB— TWEAICBNTABT  GUARDUH. 

A  win  made  by  the  mothw  of  minor  chll- 
drm,  undertaking  to  give  the  custody,  care,  and 
control  of  such  diildren  to  another,  is  a  nullity. 
Our  statute  (section  2086,  Bev.  8l  1802),  which 
Is  a  substantia]  reproduction  of  the  English 
statute  (St.  12  Car.  Il,  c.  24,  {  8),  confers  upon 
the  father  alone  the  power  to  appoint  a  testa- 
mentary guardian  for  his  Infant  child  by  last 
will  and  testament  or  by  deed.  Such  power  Is 
not  conferred  by  our  statute  upon  the  mother, 
and  she  has  no  snch  power  or  right  from  the 
common  law,  or  from  any  other  source. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Qoardian  and  Ward,  {  87.] 
2l  Pabbiit  utd  Child— AaBBUinNTS  as  to 

OUBTODT. 

Agreements  by  parents  for  the  transfer  to 
oChera  of  the  custody  of  thefr  children  are 
against  public  policy,  and  are  not,  in  cases  cir- 
cumstanced like  the  case  at  bar,  enforceable  or 
Undlng  npon  the  parties. 

[Bd.  Note. — For  cases  In  point,  see  vol.  87, 
Cent  Dig.  Parent  and  Cbild,  U  6,  7.] 

8.  Saub— RiQHTB  or  Fathi:b. 

While,  in  awarding  the  custody  of  children, 
the  paramount  consideration  Is  the  welfare  of 
the  child,  rather  than  the  technical  le^l  right 
of  the  parent  yet  the  courts  should  not  lightly 
and  witDout  good  cause  invade  the  natural  right 
of  the  parent  to  the  custody,  care,  and  control 
of  bis  infant  child. 

[Ed.  Note.— For  cases  In  point,  sse  voL  87. 
Cent  Dig.  Parent  and  Child,  |  17.] 

4.  Same— Rblioious  Education. 

The  father  of  infant  children,  where  there 
Is  no  sufficient  cause  for  depriving  him  of  the 
right,  has  the  lenil  right  to  the  castody  and 
control  of  such  children,  and  has  the  right  to 
have  them  educated  in  any  religious  faith  that 
he  sees  prefer  whose  tenents  do  not  Inculcate 
violation  of  the  laws  of  tbe  land. 

[Ed.  Note.--:For  cases  In  poiut,  see  voL  87, 
Cent  Dig.  Parrat  and  Child,  H  11.  14J 

8880.— 41 


S.  SAHA— CUBTODT. 

As  against  strangers,  the  father,  however 
poor  and  humble,  if  of  good  moral  character 
and  able  to  8up[>ort  the  child  in  his  own  style 
of  life,  cannot  be  deprived  of  the  privilege  by 
any  one  whatever,  however  brilliant  the  ad- 
vantages he  may  offer.  It  is  not  enough  to 
consider  the  Interest  of  the  child  alone ;  and  as 
between  father  and  mother,  or  other  near  rela- 
tive of  the  child,  where  sympathies  of  the  ten- 
derest  nature  may  be  confidmitly  relied  on,  the 
father  is  generally  to  be  preferred. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Gent  Dig.  Parent  end  Child,  H  18-lS.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Conrt,  Duval  County; 
Bbydon  M.  Call,  Judge. 

Petition  by  Eugene  C.  Hernandez  against 
the  St  Mary's  Orphan  Home  and  Sarah 
Ann  Thomas.  Decree  for  defendant  Thomas, 
and  petitioner  and  St  Mary'i  Orphan  Home 
appeal.  Beversed. 

On  April  21«  1802,  tbe  appellant  Eugene  O. 
Hemandes  filed  hla  bill  for  divorce  against 
bis  wlfe^  Madge  G.  Hemandea,  npon  tbe 
Btatntory  ground  of  willful,  obstinate,  and 
contlnuona  deaertlon  for  more  than  a  year. 
Tbe  bill,  after  alleging  the  deaertlon  by  tbe 
wife,  also  alleged  that  tbe  parties  bad  two 
children,  named  Blanche  and  Edltb,  tbe  one 
seven  years  of  age,  and  the  other  five  years 
old;  and  tbe  complainant  voluntarily  of- 
fered and  consented  In  said  bill  that  the  cus- 
tody of  said  two  chUdren  should  go  to  tbe 
motiier  until  they  arrived  at  tbe  age  of  15 
years,  when  tbe  eald  children  were  to  have 
tbe  right  to  select  which  parent  th^  desired 
to  Uve  with,  tbe  father  in  tbe  meantime  to 
have  tiie  right  to  visit  and  see  titiem  at  all 
reasonable  times.  The  wife  answered  tbe 
bin,  admitting  tbe  desertion  of  her  husband 
as  alleged,  but  sougbt  In  tbe  answw  to 
Justify  such  desortion  on  the  ground  of  al- 
leged failure  of  tbe  husband  to  provide  for 
her  and  her  two  children,  and  upon  the 
groand  of  unkind  treatment  Jay  the  bnsband. 
At  the  bearing  before  the  master  the  com- 
plainant proved  all  of  tbe  allegations  of  his 
bill,  but  tbe  defendant  wife  failed  to  In- 
troduce any  evidence  whatever  to  anstain 
her  answer.  On  the  26tb  day  of  June.  1902, 
tbe  drcnlt  Judge  in  and  for  Duval  county 
rendered  a  decree  divorcing  tbe  said  parties 
a  vinculo  matrimonii,  and.  in  consonance 
with  the  voluntary  ofEer  In  tbe  complain- 
ant's bill,  adjudged  tbe  custody  of  the  said 
two  minor  children  to  their  mother,  Madge 
G.  Hernandez,  until  they  each  arrived,  re- 
spectively, at  the  age  of  16  years,  or  until 
the  further  order  of  the  court,  when  it  was 
adjudged  said  children  should  have  the  right 
to  select  which  parent  they  should  live  with. 

On  June  1,  1908,  Eugene  O.  Hernandez 
filed  bis  petition  in  the  circuit  conrt  of  Duval 
county.  In  which  he  set  forth  the  above- 
mentioned  decree  of  divorce,  and  alleged  that 
his  said  divorced  wife,  Madge  G.  Hernan- 
dez, had  died  during  the  month  of  September, 
1902,  and  that  upon  her  death  be  bad  taken 
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tbe  caBtod7  and  control  of  his  mid  two  minor 
children,  Blanche  and  EMlth,  then  aged,  re- 
q»ectlTely,  eight  and  bIi  yeare.  Said  peti- 
tion further  alleged  that  while  said  children 
were  xw&et  the  care  and  control  of  his  wife 
they  were  permitted  to  go  at  large  and  to 
spend  a  large  part  of  their  time  on  the 
streets,  and  that  since  their  mother's  death, 
althoi^  he  had  endeaTored  to  keep  ttiem  at 
home,  they  were  Inclined  to  be  wild,  and  to 
leave  home  and  go  off  and  be  iqran  the 
streets;  that  he  was  unable  to  give  tbem  that 
care  and  attention  necessary  for  their  bene- 
fit and  deemed  it  desirable  that  they  should 
be  put  In  such  custody  and  care  as  will  en^ 
able  them  to  be  properly  educated  and  reap- 
ed; that  It  was  his  desire  that  his  said  chil- 
dren should  be  reared  and  educated  In  tiie 
faith  of  tbe  Boman  Gatiiollc  Ohurch,  and 
that  he  desired  that  said  children  should  be 
placed  In  ISib  custody  uid  control  of  St. 
Mary's  Orphan  H(nne  In  die  city  of  Jackson- 
ville, Fla.,  to  be  th«re  cared  for  and  edu- 
cated, and  that  be  could  and  would  pay  tbe 
sum  of  five  dollars  per  month  for  the  care 
and  maintenance  of  said  children;  that  said 
orphans*  home  had  expressed  Its  wllllng- 
ness  to  take  said  children  and  educate  and 
provide  for  them  until  they  arrtved  at  the 
age  of  18  years.  Said  petition  prayed  that 
said  St  Mary's  Orphan  Home  might  be 
awarded  tbe  care  and  custody  of  said  minor 
children  until  tfaey  had  arrived  at  the  age 
of  18  years. 

On  June  1, 1903,  the  circuit  judge  of  Duval 
county  made  an  order  upon  such  petition, 
granting  the  pray^  thereof  and  reciting  the 
fact  that  it  appeared  to  tbe  court  that  It 
was  for  the  best  Interests  of  said  minors 
that  they  should  be  placed  In  the  custody 
and  control  of  said  St  Mary's  Orphan  Home, 
and  decreed  and  ordered  that  said  two 
minors  should  be  placed  in  the  custody  and 
control  of  said  home  until  each  of  them 
shall  hare  arrived  at  the  age  of  18  years, 
or  until  the  further  order  of  the  court;  and 
It  was  further  ordered  and  decreed  that  the 
petitioner,  Eugene  C.  Hemaadez,  should  pay 
to  the  said  orphans'  home  the  sum  of  five 
doUara  per  month  for  the  care,  maintoiance, 
and  support  of  said  children. 

On  October  16,  190S,  the  appellee,  Sarah 
Ann  Thomas,  filed  an  application  to  be  per- 
mitted to  intervene  in  the  said  divorce  suit 
formerly  pending  between  Eugene  C.  Her- 
nandez and  Madge  G.  Hernandez,  by  peti- 
tion presented  with  the  application  for  such 
Intervention.  Said  petition,  after  setting 
forth  the  decree  of  divorce  granted  to  Eugene 
C.  Hernandez  from  his  wife,  Madge  O.  Her- 
nandez, and  its  provisions  as  to  the  custody 
of  said  two  minor  children,  alleged  that  tbe 
said  Madge  did  continue  to  care  for  said  two 
children  and  to  rear  them  in  a  proper  man- 
ner until  the  16tb  day  of  September,  1902, 
when  she  died;  tliat  Just  before  her  death 
she  did  make  and  execute  a  last  will  and 


testement  whereby  she  gave  and  bequeathed 
the  custody  of  the  said  children  to  petitioner, 
Mrs.  S.  A.  Thomas,  who  was  bar  mother, 
and  Mrs.  A.  M.  De  Lucca,  who  was  ber 
sister;  that  aoon  after  the  death  of  said 
Madge  the  said  Bugene  called  at  tbe  home 
of  ber,  the  said  petitioner,  where  the  said 
MaiUie  bad  lived  for- about  two  yeua  pre- 
ceding her  death,  and  demanded  posoeaaion 
of  said  cbildroi,  and  that  sbe,  being  advlaed 
1^  her  nelghbm  that  he  bad  a  right  to  fake 
tbem  as  mattw  of  law,  permitted  htan  to 
take  tbem  firom  ber  possession,  but  not  until 
sbe  bad  oacted  a  promise  and  agreonent 
from  tbe  said  Bugene  tbat  whenever  he 
found  that  he  could  not  support  the  children 
as  well  as  tbey  had  been  snppwted  by  peti- 
tioner that  tbey  should  be  returned  to  ta^; 
that  since  that  time  she  had  learned  while 
aba  ms  absent  from  the  elij  of  JacksonTllle 
tbat  said  chUdren  vrere  being  allowed  to  ran 
at  larger  without  any  care  or  attention  being 
given  tbem,  and  that  as  soon  as  it  waa  pos- 
sible for  ho-  to  do  80  she  returned  to  Jack- 
sonville for  the  purpose  of  getting  possession 
of  the  said  children;  that  In  the  meantime, 
however,  the  said  Bugene  O.  Hernandea  did 
file  a  petition  In  the  drcolt  court  of  Duval 
county  to  have  said  children  given  to  tbe  care 
and  custody  of  St  Mary's  Orphan  Home,  ID 
tbe  city  of  Jadtsonville,  all  of  which  was 
done  without  notice  to  her,  and  whlcfi  peti- 
tion had  been  granted  by  tbe  court,  and  that 
said  two  chlldrCT  were  being  held  by  said 
St  Mary's  OrjAan  Home  against  tbe  con- 
sent of  both  of  said  children,  whose  wish  It 
is  to  live  with  petitioner,  who  Is  their  grand- 
mother; that  she,  petitioner,  was  amply  able 
financially,  and  Is  a  proper  and  fit  person 
in  all  respects,  to  care  for,  maintain,  rear, 
educate,  and  protect  the  said  children,  and 
that  sbe  is  now  entitled  to  tbe  possession  and 
custody  of  said  cblldren;  and  that  it  is  to  tbe 
beat  Interests  of  tbe  said  children  tbat  peti- 
tioner have  the  care  and  custody  of  them. 
The  petition  prayed  that  the  order  and  de- 
cree of  the  court  made  June  1,  1903,  con- 
signing tbe  custody  and  care  of  said  children 
to  St  Mary's  Orphan  Home,  be  vacated  and 
set  aside,  and  that  sbe  be  decreed  to  have 
the  care,  custody,  and  control  of  said  chil- 
dren until  tbey  each  arrived  at  the  age  of 
IS  years.  A  copy  of  tbe  purported  will  of 
said  Madge  G.  Hernandez,  bequeathing  the 
possession  and  custody  of  said  children  to 
Sarah  Ann  Thomas,  tbe  petitioner,  and  to 
their  aunt  Mrs.  A.  M.  De  Lucca,  was  attach- 
ed as  an  exhibit  to  said  petition. 

Eugene  C.  Hernandez  and  the  representa- 
tive of  St  Mary's  Orphan  Home  filed  divers 
objections  to  tbe  petitioner  being  allowed  to 
intervene  by  petition  In  the  divorce  suit  afore- 
said, which  objections  It  U  unnecessary  to 
stete  further. 

The  court  below  overruled  all  of  these  oth 
Jectlons  and  permitted  the  petition  to  be  filed, 
and  required  tbe  defendants,  Bugene  O.  Ham- 
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andes  and  St  Bfary'e  Orphan  Hom^  to  an- 
swer or  defend  by  a  fixed  day.  Ehigene  O. 
Hemandea  demurred  to  the  petition  upon 
dtTon  gronndB  not  necewary  to  be  noticed 
fnrtber.  Tlila  demnrnr  was  overniled  by  tbe 
court. 

Sister  Ifary  Ann.  on  behalf  of  St  Mary's 
Orphan  Home,  answered  the  petition,  alleg- 
ing that  the  said  two  minor  children  had  been 
consigned  to  the  custody  and  care  of  said 
orphan  home,  not  only  by  the  order  and  de- 
cree of  the  circuit  court  for  Dnral  county, 
but  also  by  a  deed  In  writing  volontarlly 
executed  by  Eugene  C.  Hernandez,  the  father 
of  said  children;  that  St  Mary's  Orphan 
Home  Is  not  an  Incorporated  institution,  but 
ie  a  private  institution  for  the '  education, 
rearing,  and  maintenance  of  orphan  children 
in  the  Roman  Catholic  faith,  and  la  confined 
to  children  who  are  entlrdy  orphaned,  or 
whose  parents  desire  them  educated  and  rear- 
ed In  tbe  Roman  Catholic  faith,  and  who  are 
willing  to  pay  for  the  care^  maintenance,  and 
education  of  tbelr  children  in  accordance  with 
their  means;  that  when  said  children  first 
came  to  said  home  they  had  acquired  tbe 
habit  of  using  Improper  and  indecent  lan- 
guage, and  that  the  sisters  in  charge  of  said 
borne  had  found  it  necessary  to  take  them 
aside  and  speak  to  them,  and  by  teaching 
and  admonition  eradicate  from  their  minds 
the  Improper  language  and  thoughts  they  had 
acquired  before  coming  there ;  that  since  they 
have  been  there  they  have  been  carefully  and 
tenderly  cared  for  and  nnrtiired;  that  they 
have  ceased  to  speak  Improper  language,  have 
been  well  fed,  have  been  given  dally  secular, 
as  well  as  religious.  Instruction,  hare  been 
kept  clean  and  tidy,  have  not  been  permitted 
to  run  at  large  In  the  street,  but  have  been 
kept  within  the  Inclosore  of  tiie  borne,  except 
whei  accompanied  by  one  or  more  of  the 
Slaters  In  charge  of  the  home,  have  been  giv- 
en ample  exercise,  and  that  everything  pos- 
sible to  be  done  has  been  done  and  Is  being 
done  to  promote  their  physical,  mental,  and 
moral  welfare,  and  that  said  children  have 
been  and  are  in  good  health,  well  contented, 
and  happy,  and  that  tbelr  father  has  faith- 
fully paid  to  said  home  tbe  sum  of  money  be 
agreed  to  pay  for  their  care ;  that  said  chil- 
dren express  themselves  contented  to  remain 
at  said  home,  but  ttiat  they  are  of  such  tender 
age  as  to  be  incapable  of  deciding  for  them- 
selves what  Is  to  their  best  interests;  that 
said  children  are  taught  to  entertain  a  proper 
love  and  regard  for  their  relatives,  wblch  rel- 
ative Including  the  petitioner,  are  permitted 
to  and  do  visit  tbem  there,  and  that  said 
home  does  not  seek  to  alienate  tbelr  affection 
from  their  relatives;  that  said  children  are 
surrounded  at  said  home  by  educational  and 
moral  Influences  that  conduce  directly  to  their 
moral  and  mental  welfare ;  and  that  it  Is  for 
the  best  Interests  of  said  children  that  they 
should  remain  at  said  home.  It  was  further 
averred  in  the  answer  that  the  petitioner  had 
no  tight  at  law  or  in  equity  to  intervene  in 


behalf  of  said  children,  and  that  no  facts  were 
set  forth  In  tbe  petition  which  entitle  her  to 
the  custody  of  said  children,  and  the  same 
benefit  Is  claimed  therefrom  as  though  tbe 
respondent  bad  demurred  to  such  petition. 

Bugene  0.  Hernandez  also  answered  the  pe- 
tition s^arately.  He  alleges  In  hla  answer 
that  while  his  divorced  wife,  Madge  O. 
Heman^s,  had  the  nominal  care  and  custody 
of  said  two  children,  that  they  were  in  the 
actual  custody  of  the  petitioner,  Sarah  Ann 
Thomas,  for  the  greater  part  of  tbe  time 
after  the  granting  of  tbe  divorce ;  that  shortly 
after  tbe  decree  of  divorce  was  rendered  the 
said  Madge  O.  went  to  the  city  of  Tampa, 
where  she  remained  until  a  short  while  be- 
fore her  death,  and  that  during  her  absence  the 
said  children  were  left  in  Jacksonville  with 
their  grandmother,  the  petitioner,  who  be- 
stowed so  little  care  and  attention  upon  them 
that  they  were  habitually  permitted  to  run  at 
la^  upon  tbe  streets  of  Jacksonville;  that 
the  petitioner  during  such  time  resided  in  a 
dlsr^tttable  neighborhood,  where  her  premi- 
ses abutted  the  premises  of  a  notorious  house 
of  ill  fame  occupied  by  prostitute ;  and  that 
said  children  were  permitted  to  run  at  large 
on  tbe  premises  occupied  by  said  prostitutes. 
He  denies  that  said  children  were  reared 
and  cared  for  In  a  proper  manner  while  in  the 
custody  of  their  mother,  but  alleges  that  they 
were  not  reared  and  cared  for  In  a  proper 
manner  during  such  time ;  that  they  were  not 
sent  to  school,  but  were  permitted  to  run  at 
large,  dirty,  with  soiled  clothes  on,  unkept 
and  uncared  for,  on  tbe  streets  of  Ja^son- 
vllle  In  a  locality  where  numerous  women  of 
111  fame  resided ;  that  he,  tbe  said  Eugene  0., 
had  married  again,  and  by  his  second  wife 
bad  one  infant  child,  and  that  by  reason  of 
her  feeble  health  and  with  her  Infant  child 
to  care  for  she  found  it  impossible  to  keep 
the  said  two  minor  ctilldreu  In  the  house 
and  off  of  the  streets,  or  to  restrain  tbem 
teom  the  vicious  bablta  they  bad  contracted 
during  the  nearly  two  years  while  they  were 
In  the  nominal  care  and  custody  of  their 
mother  and  grandmother,  without  chastising 
said  children,  which  she  refused  to  do  because 
she  did  not  wish  to  subject  herself  to  the 
criticism  of  llltreating  them  as  their  step- 
mother; that  a  lai^  part  of  her  time  was 
occupied  in  hunting  them  t^)  and  bringing 
them  back  to  the  house,  and  that,  although 
he  bad  repeatedly  counseled  and  advised 
tbem,  be  found  that  they  had  been  so  spoiled 
and  allowed  to  have  their  own  way  prior  to 
tbelr  mother's  death,  while  In  the  custody 
of  their  said  mother  and  grandmother,  that 
they  required  constant  watching;  that  he 
became  convinced  that  it  was  necessary  for 
their  moral  welfare  and  to  their  proper  rear- 
ing and  education  that  he  should  place  them 
where  they  would  be  properly  educated  and 
tbelr  moral  and  religious  training  attended 
to  as  be  desired,  and  placed  them  for  those 
reasons  at  said  St  Mary's  Orphan  Home, 
whwe  he  could  and  does  have  easy  and  Cre- 
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qnent  access  to  them,  and  where  they  wonld 
be  given  proper  religious  tratnlng  In  the 
Komaii  Catbollc  Church,  of  which  he  himself 
la  a  member ;  that  he  pays  an  agreed  sum  of 
flTe  dollars  per  month  for  their  care  and  sup- 
port at  said  home.  Said  answer  further  de- 
nies that  the  petitioner  ts  a  lit  and  proper 
person  to  care  for,  rear,  and  educate  said 
children ;  that  she  has  the  reputation  of  being 
a  fortune  teller,  and  of  being  the  render  of 
medicines  to  women  to  procure  miscarriages 
and  abortions;  that  said  <Alldren  are  well 
cared  tor  at  said  home  In  every  respect ;  that 
they  are  being  properly  educated,  and  thtir 
moral  and  religious  training  are  looked  after 
In  accordance  with  bis  wishes ;  that  they  are 
there  given  secular  and  religious  training 
every  day  In  the  week;  that  they  attend 
church  regularly,  and  are  kept  fr<nn  immoral 
and  contaminating  associates  and  influences ; 
that  they  are  happy  and  contented  at  said 
borne;  that  be  is  paying  for  their  main- 
tenance regularly,  and  that  they  are  living 
In  a  manner  and  style  far  superior  morally, 
Bodally,  and  religiously  to  any  Influences  that 
the  petitioner  can  surround  tb^  with. 

Replication  was  flied  to  these  anewere,  a 
master  was  appointed  to  take  testimony,  and 
a  voluminous  mass  of  testimony  was  taken 
and  reported  to  the  court  At  the  final  bear- 
ing upon  the  petition,  answers,  and  testimony 
the  circuit  Judge  made  a  final  order  or  decree 
vacating  Its  former  decree,  made  on  June  1, 
1903,  conferring  the  custody  of  said  two 
minors  to  the  St  Mary's  Orphan  Home,  and 
bestowing  such  custody  upon  the  petitioner, 
Sarah  Ann  Tbomaa,  until  such  children  ar- 
rive at  the  age  of  discretion,  or  until  tbe  fur- 
ther order  of  the  court,  and  requiring  said 
St  Mary's  Orphan  Home  to  forthwith  deliver 
said  children  over  to  tbe  said  Sarah  Ann 
Thomas.  From  this  decree  the  said  Eugene 
G.  Hernandez  and  St  Mary's  Orphan  Home 
have  taken  tbelr  appeal  to  this  court  at  the 
present  pending  term,  and  assign  among  other 
errors  the  following:  That  tbe  court  below 
erred  in  permitting  tbe  filing  of  the  petition 
of  Sarah  Ann  Thomas  In  Intervention  in  the 
former  divorce  suit  between  Eugene  O.  Hern- 
andez and  Madge  O.  Hernandez ;  (2)  In  over- 
ruling tbe  demurrer  of  the  respondent  Eu- 
gene C.  Hernandez  to  said  petition;  (3)  that 
the  court  erred  In  awarding  the  custody  of 
said  two  children  to  tbe  petitioner,  Sarah 
Ann  Thomas;  (4)  that  the  court  was  with- 
out authority  of  law  to  deprive  a  father  of 
his  minor  children,  and  from  deciding  and 
determining  in  whose  care  and  custody  such 
cMldren  sliould  be  placed.  In  tbe  absence  of 
any  all^atlon  or  proof  that  th^  were  placed 
in  the  care  and  custody  of  Improper  persons. 

Alex  St  Glair  Abrams,  fOr  appellants. 
John  Ifc  Doggett,  for  appellee. 

TAYLOR,  J.  (after  stating  tbe  facta). 
Tbe  court  below  erred  In  its  order  or  decree 
vacating  and  setting  aside  Its  former  order  or 
decree^  made  on  June  1, 1808,  oonslgnlng  said 


two  minor  children,  Blanche  and  Edith  Her- 
nandes,  to  the  custody  «nd  care  of  St  Mary's 
Orphan  Home,  and  turning  them  over  to  the 
custody  and  cmtrol  of  tiie  appellee,  Sarah 
Ann  Thomas.  While  we  doubt  tbe  pn^rtety 
of  the  proceeding  followed  here,  that  of  per- 
mitting a  stranger  to  the  proceedings  to  in- 
tervene by  petition  in  a  formerly  pending 
divorce  suit  that  had  .  long  prior  thereto 
passed  to  a  final  decree  of  divorce  between  the 
parties  husband  and  wife,  and  in  which  the 
divorced  wife  had  died  subsequent  to  the  de- 
cree of  divorce  but  prior  to  such  Intervention 
by  petition,  yet  Inasmuch  as  It  Is  one  of  those 
unfortunate  contests  over  the  custody  of 
children,  where  considerable  rancor  is  mani- 
fest, we  deemed  It  best,  under  all  tbe  circum- 
stances of  the  case,  to  pass  oyer  the  techni- 
calities of  procedure  and  to  dispose  of  the 
case  upon  its  merits.  Practically  the  only 
grounds  upon  which  the  petitioner,  Sarah  Ann 
Thomas,  bases  bet  alleged  claim  and  right 
to  the  custody  of  these  two  infants,  aside 
from  the  fact  that  she  Is  their  maternal 
grandmother,  are  tbe  alleged  will  made  by 
the  mother  of  said  infants,  bequeathing  tbem 
to  the  custody  of  tbelr  said  grandmother 
and  to  tbelr  aunt  and  that  prior  to  his  con- 
signment of  them  to  the  care  and  custody  of 
St  llary's  Orphan  Home  tbelr  father,  Eu- 
gene OL  Hemandes,  had  promised  or  agreed 
to  give  them  to  het,  the  said  Sarah  Ann 
Thomas,  wbenevw  he  found  that  be  was 
unable  to  care  for  tbem  equally  as  well  as 
she,  their  said  grandmother,  had  formerly 
cared  for  tbem,  and  that  prlt^  to  their  con- 
signment to  said  orphan  home  their  father 
bad  neglected  them  and  permitted  them  to 
run  at  large  upon  tbe  streets  in  a  filthy  and 
ragged  condition,  where  they  contracted  vi- 
cious habits  and  speech. 

In  so  far  as  the  alleged  will  of  the  mother, 
Madge  G.  Hernandez,  Is  concerned,  under- 
taking to  bequeath  or  devise  the  care  and 
custody  of  said  children  to  their  grandmother 
and  aunt  such  will  was  a  nullity,  and  coa- 
ferred  no  claim  or  right  upon  said  grand- 
mother and  aunt  to  the  custody  of  said 
children.  Our  statute  (section  2086,  Rev.  St 
1892),  like  its  pretlecessor  In  England  (St  12 
Car.  II,  c  24,  S  8),  confers  upon  the  father 
alone  the  power  to  appoint  a  testamentory 
guardian  for  his  child  by  last  will  and  testa- 
ment or  by  deed.  No  such  power  is  conferred 
upon  the  mother  by  our  stotute,  and  she  has 
no  such  authority  or  right  from  the  CMnmon 
law  or  from  any  other  source.  Ex  parte 
Bell,  2  Tenn.  Oh.  827;  limits  v.  Campbell,  18 
Or.  461,  24  Pac.  904;  Bz  parte  Ddwarda,  3 
Atkyns,  519. 

As  to  tbe  alleged  promise  or  agreement  by 
Eugene  C.  Hernandez,  the  father,  to  transfer 
tbe  custody  of  said  children  to  their  grand- 
mother In  the  event  be  fbund  himself  unable 
to  care  for  them  as  well  as  she  bad  done,  such 
agreements  are  against  public  policy,  and  are 
not  In  cases  circumstanced  like  the  one  un- 
der discnsslon,  enforceable  or  binding  opon 
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the  parties.  Reglna  t.  Smith,  16  Eng.  L.  A; 
Bq.  221;  Schouler's  Domestic  Relations  (Stb 
Ed.)  i  251,  and  antborltles  there  cited.  But 
even  If  this  were  not  tm^  there  has  been  no 
Boch  exhibition  of  want  of  ability  on  tho 
part  of  Engene  OL  Hernandez,  the  father,  to 
have  hlB  said  two  children  properly  cared 
for,  as  would  Justify  an  enforcement  of  any 
such  promise  or  agreement  on  his  part  On 
the  contrary,  It  is  shown  by  the  uncontra- 
dicted proofs  in  the  case,  that  he  had  and  has 
the  ability  to  procure  their  admission  to  and 
maintenance  In  a  permanent  home,  where 
they  have  every  edncatlonal  advantage,  secu- 
lar, moral,  and  religious,  where  they  are  well 
clothed  and  fed,  and  are  surrounded  In  their 
daily  lives  by  all  of  those  refining  Ohrlstlan 
influences  that  tend  to  make  of  them  virtu- 
ous, law-abiding,  and  useful  citizens. 

As  to  the  charge  that  the  father,  Eugene 
C  Hernandez,  had  neglected  said  children 
and  allowed  them  to  nm  wild  about  the 
streets  In  a  ragged,  unkept  condition,  where 
they  had  contracted  vicious  habits  and  speech, 
the  evidence  Is  conflicting  and  about  evenly 
balanced  as  to  whether  such  a  condition  of 
atTalra  did  not  exist  with  said  children  prior 
to  their  father's  taking  charge  of  them,  while 
they  wwe  In  the  custody  of  their  mottier  and 
grandmother,  and  whether  the  same  condi- 
tion of  neglect  did  not  continue  after  their 
father  took  charge  of  them;  but,  however 
this  may  be,  the  undisputed  proof  shows  that 
their  father  bad  voluntarily  put  a  stop  to 
'•nch  condition  of  select  if  It  existed  on  his 
part  prior  to  the  Institution  of  this  proceed- 
ing, by  voluntarily  placing  them  In  the  care 
of  the  Sisters  in  charge  of  the  St  Mary's 
Orphan  Home,  where  he  and  their  other 
relatives  have  free  access  to  them  at  all 
times,  and  where  their  every  necessary  want 
Is  properly  siq)plted,  and  where  their  every 
welfare,  educational,  physical,  moral,  and  re- 
ligious, Is  carefully  and  constantly  looked 
after,  and  where  they  have  been  weaned  from 
the  vicious  habit  of  roaming  the  streets. 

We  have  held  In  Miller  v.  Miller,  38  Fla. 
227,  20  South.  989.  56  Am.  St  Rep.  166,  In 
accordance  with  the  prevailing  rule  In  the 
American  courts,  that  in  awarding  the  custo- 
dy of  children  the  paramount  consideration 
la  the  welfare  of  the  child,  rather  than  the 
technical  legal  right  of  the  parent  While 
this  Is  true,  yet  the  court  should  not  lightly 
and  without  good  cause  Invade  the  natural 
right  of  the  parent  to  the  custody,  care,  and 
control  of  his  infant  child.  No  sufficient 
cause  has  been  shown  here  for  depriving  this 
father  of  the  right  to  the  custody  and  control 
of  these  children  and  of  the  right  to  dispose 
of  them  for  their  welfare  as  he  has  done.  It 
is  not  alleged  or  proved  that  he  Is  a  man  of 
Ttdous  or  immoral  character,  or  In  any  way 
unfit  to  have  the  custody  and  control  of  said 
children.  This  being  true,  he,  as  their  father, 
has  the  legal  right  to  their  custody  and  con- 
trol, and  to  have  them  educated  In  any  re- 
ligious faith  that  he  sees  proper,  whose  tenets 


do  not  inculcate  violation  of  the  laws  of  the 
land.  Ylllareal  v.  Melllah,  2  Swanst  533; 
In  re  Anne  Turner,  19  N.  J.  Eq.  433.  Or,  as 
It  Is  properly  expressed  in  Verser  v.  Ford,  37 
Ark.  27:  "As  against  strangers,  the  father, 
however  poor  and  humble,  if  of  good  moral 
character  and  able  to  support  the  child  in 
his  own  style  of  life,  cannot  be  deprived  of 
the  privilege  by  any  one  whatever,  however 
brilliant  the  advantage  he  may  offer.  It  la 
not  enough  to  consider  the  interest  of  the 
child  alone;  and  as  between  father  and  moth- 
er, or  other  near  relation  of  the  child,  where 
sympathies  of  the  tenderest  nature  may  be 
confld^tly  relied  on,  the  father  is  generally 
to  be  preferred."  The  grandmother  here, 
Sarah  Ann  Thomas,  has  shown  no  valid 
claim  or  right  to  the  custody  or  control  of 
these  two  children;  and,  if  for  no  other  rea- 
son, the  evil  influences  to  which  they  would 
Inevitably  be  subjected  In  the  disreputable 
locality  in  which  the  proofs  nndisputedly 
show  her  to  have  continuously  maintained 
her  residence  renders  It  improper  that  she 
should  have  such  care  and  custody. 

The  decree  of  the  court  t>eIow  Is  reversed, 
with  directions  to  have  said  two  children  re- 
turned to  the  custody  and  care  of  St  Mary's 
Orphan  Home  under  the  provisions  of  the 
decree  heretofore  made  on  June  1,  1908,  and 
that  the  petition  of  the  appellee,  Sarah  Ann 
Thomas,  herein,  be  dismissed;  the  aKKllee, 
Sarah  Ann  Thomas,  to  be  taxed  with  the  costs 
of  this  appeal 

HOOKER  and  PARKHTT.T.,  JJ..  concur. 

SHACELBFORD,  O  J.,  and  OOCERELL 
and  WHITFIELD,      concur  in  the  opinion. 


B.  B.  FORBES  PIANO  CO.  v.  WILSON. 
(Sapreme  Court  of  Alabama.  Dec.  21,  1905.) 

Sale— Retaining  Title  till  Patmint — Re- 

oovEBiNG  Judgment  roB  Pbice. 

One  selling  a  chattel  on  coDdition  that  title 
remain  in  him  till  the  purchase  price  is  paid 
does  not  lose  title  by  suine  and  recovering  judg- 
ment for  the  purchase  price ;  the  judgment  not 
being  paid. 

tEd.  Note. — For  cases  in  point  see  vol.  43, 
Cent.  Dig.  Sales,  S  1414.] 

Appeal  from  Circuit  Court  Coffee  County; 
H.  A.  Pearce,  Judge. 

"To  be  ofilcially  reported." 

Action  by  the  B.  E.  Forbes  Piano  Com- 
pany against  A.  L.  Wilson.  Judgment  for 
defendant.   Plaintiff   appeals.  Reversed. 

Action  of  detinue  for  a  piano,  based  upon 
a  written  Instrument  retaining  titie  In  the 
piano  until  paid  for.  The  defendant  filed  the 
following  pleas :  "(1)  Now  comes  the  defend- 
ant and  for  answer  to  the  cotnplalnt  hereto 
attached  doth  say  that  on,  to  wit  May  2, 
1902,  the  plaintiff  sold  to  the  defendant  the 
piano  herein  sued  for  at  and  for  the  sum  of 
$300,  upon  condition  that  the  titie  of  said 
piano  should  remain  In  the  said  plaintiff, 
B.  B.  Fwbes  Piano  Company,  until  the  pur- 
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diaae  price  staonld  be  fully  paid.  D^endant 
aTWB  that  on,  to  wit,  tbe  aprlng  term,  1904, 
of  tbe  circuit  court  held  tor  Ooffee  county, 
Alabanui,  tbe  Bald  B.  E.  Forbes  Piano  Oom- 
pany,  before  bringing  tbls  salt,  Inroogbt  suit 
for  tbe  purcbase  price  of  said  piano,  and  re- 
covered Judgment  In  said  court  tor  said 
purcbaae  price.  Wherefore  defendant  does 
not  retain  said  property."  (2)  The  general 
Issue  of  non  detlnet.  Tbe  plalntlfl  inter- 
posed seyeral  grounds  of  demurrer  to  the 
first  plea,  setting  up  tbe  ground  that  the 
suit  for  the  purchase  price  of  the  piano  was 
no  estoppel  to  tbe  plaintiff  to  maintain  this 
suit 

Biley  &  Wllkerson,  for  appellant  a  W. 
Simmons,  for  appellee. 

TYSON,  J.  Action  of  detinue  for  a  piano. 
Tbe  special  plea  interposed  by  defendant 
was  bad,  and  the  demurrw  should  have  been 
sustained  to  It  Tbe  mere  bringing  of  an 
action  by  plaintiff  for  the  purcbase  price  of  a 
piano  and  recorerlng  a  Judgment  therefor, 
which  Is  not  averred  to  have  been  paid,  does 
not  f^erate  to  divest  tbe  plaintiff  of  Its  title 
to  the  property.  This  point  was  expressly 
decided  by  this  court  in  Thomason  v.  Lewis, 
108  Ala.  426, 16  South.  83a  There  is  a  dictum 
In  Davis  v.  MUllngs,  37  South.  737,  consisting 
of  a  quotation  from  the  Bncydopedla  of  Law 
which  is  oppoeed  to  this  view,  bat  which  is 
not  the  law  in  tbls  Jurisdlctltm. 

Reversed  and  remanded. 

HARALSON,  DOWDELU  SIMPSON, 
and  DENSON,  JJ.,  concur. 


HOLHAN  V.  STAm 
(Supreme  Court  of  Alabama.  June  80,  1905.) 

1.  GOUBTS  — ESTABUSHiaBirT— GOITBTITUTION- 

ALiTT  OF  Statute. 
The  act  creating  the  Geneva  connty  court 
Is  valid,  and  not  repugnant  to  the  Ocmstitotion. 

2.  Obiktihai.  Law— PRELnnHABT  Bvidenoe. 

Under  Oode  1896,  {  4600,  authorizing  the 
commeDcemeut  of  a  prosecution  for  misdemean- 
or by  affidavit  before  a  jostice  of  the  peace.  It 
Is  not  necessary  that  the  affldavit  be  ngned  by 
the  affiant 

3.  Weapons  —  PsosEcimow  fob  Oabbyino  — 
Affidavit  of  Couplaikt. 

In  a  prosecution  tor  carryii«  a  concealed 
pistol,  begun  by  affidavit  iMfore  a  Justice  of  tbe 
peace,  that  tiie  affidavit  states  that  the  accused 
carried  a  pistol  concealed  on  his  person,  instead 
of  stating  that  tbe  affiant  had  probable  cause 
for  believing  and  did  believe  that  the  offense 
had  been  committed,  as  required  by  die  statute, 
does  not  render  the  affidavit  Insufficient 

4.  Saick— Evidence. 

In  a  prosecution  for  carrying  a  concealed 
pistol,  evidence  of  what  became  of  the  pistol 
the  accused  had  the  day  previous,  when  taken 
In  connection  with  other  evidence  that  the  ac- 
cused did  not  get  tbe  pistol  back  again,  that  he 
had  no  other  pistol,  and  that  the  witness  had 
opportunity  to  see  and  observe  the  accused,  and 
was  with  Dim  the  whole  tim^  day  and  night 
was  admisdblsi. 


Appeal  from  Geneva  Oonuty  Court;  P.  X. 
m<&man,  Judge. 

"To  be  officially  reported," 

Albert  Holman  was  convicted  of  carrying 
a  concealed  pistol,  and  appeals.  Reversed. 

Prosecution  for  carrying  concealed  pistol, 
begun  by  aCKdavlt  before  justice  of  tbe  peace, 
on  which  warrant  was  issued,  returnable  to 
the  county  court  of  Geneva  county  by  spe- 
cial act  creating  that  court  The  affidavit 
recites  that  S.  W.  Underwood  appeared  be- 
fore Collins  and  made  affidavit  that  the  de- 
fendant had  carried  a  pistol  concealed  about 
his  person.  It  was  not  signed  by  S.  W.  Un- 
derwood, but  was  said  to  be  sworn  to  and 
subscrltied  on  a  certain  day,  and  signed  by  the 
Justice  of  the  peace.  There  was  a  motion, 
after  plea  of  not  guilty  had  beoi  inter[>osed, 
to  quash  tbe  affidavit  and  warrant  because 
tbe  affidavit  did  not  state  that  affiant  bad 
probable  cause  for  bellevli^  and  did  believe 
that  the  offense  had  been  committed,  but  said 
Instead  that  the  defendant  had  carried  a  pis- 
tol concealed  about  his  person,  and  for  the 
further  reason  that  tbe  affiant  did  not  sign 
the  affidavit 

W.  O.  Malk^,  for  anwllant  Masaey  Wil- 
son, Atl7.  Gen.,  tar  tbe  State. 

ANDERSON,  J.  Tbe  act  creating  the 
Geneva  county  coort  has  been  held  1^  tbls 
court  to  be  valid,  and  not  repugnant  to  tbe 
Constitution.  Bz  parte  Blat^  40  Soatb.  133. 

"An  affidavit  la  a  statement  of  tacts  onder' 
oatb,  reduced  to  wrltiog  and  cerHfled  to  by 
the  officer  before  whom  the  same  Is  made. 
It  Is  usually,  though  not  necesurily,  unless 
required  by  statute,  signed  by  tbe  affiant" 
State  V.  Sullivan,  89  S.  0.  400^  17  S.  E.  86S ; 
1  Am.  ft  Eng.  Ency.  Law.  909.  Section  4000 
of  the  Code  of  1896  does  not  require  tluit  tbe 
affidavit  should  be  rigned  by  tbe  affiant  Be- 
sides, this  objection  was  not  raised  until  tbe 
defendant  bad  pleaded  **not  guilty"  and  tbe 
trial  bad  bera  entered  upon. 

The  defaidant  cannot  complain  because  the 
affidavit  does  not  recite  that  tbe  affiant  has 
probable  came  for  believing,  etc..  as  It  Is 
more  emphatic  and  certain  than  is  required 
by  tile  statute,  and  charges  "that  tbe  defend- 
ant did  carry  a  pistol  concealed  tm  bis 
person." 

Tbe  conrt  erred  In  eicclading  that  portion 
of  the  evidence  set  out  in  tbe  showing  of  the 
absent  witness  Gamer,  as  designated  in  tbe 
bill  of  exertions.  It  was  probably  not  rele- 
vant to  show  what  became  of  a  pistol  tbe  de- 
fendant had  the  day  prevtotn,  wboi  In  Tlorlda. 
but  when  taken  wltb  tbe  other  evidence,  ex- 
cluded wltb  it  "that  he  (Hohnan)  did  not  get 
the  pistol  ba(ft  again,  that  he  had  no  other  pis- 
tol except  tills  one,  and  that  be  bad  oppor- 
tunity to  see  and  observe  Hr.  Ifolman,  and 
was  wltii  blm  tbe  whole  time  day  and  nlgbt" 
as  It  was  contradictory  of  the  state's  evidence 
and  staould  have  been  considered  by  the  jury. 
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For  tMi  error,  the  Judgment  li  rerersed, 
and  the  cause  rmanded. 

MoCLBUiAN,  a  J.,  and  TTSON,  DOW- 
DELL.  SIMPSON,  and  DBNSON,  JJ^  oon- 
cor. 


TATB8  T.  HUNTBVILLB  HOOP  A 

HEADING  CO. 

(Sapreme  Court  of  Alabama.  Jane  8,  1905.) 

1.  Appkal— Fleadino— DEinnsBU— Hun- 
xj»s  Ebbob. 

Where  a  demnrrer  to  the  complaint  as  last 
amended  wan  overruled,  plaintiff  was  not  prej- 
udiced by  die  sostaining  of  demurrers  to  the 
complaint  as  it  stood  bdore  such  last  amend- 
ment was  made. 

2.  Saub. 

Where  plaintiff  did  not  prove  his  complaint, 
and  could  not,  therefore,  recover,  be  was  not 
harmed  by  the  alleged  iinproper  OTwruling  of 
demurrers  to  defeDOont's  ^eas. 

[Ed.  Note. — For  cases  in  ptdnL^  see  toL  8, 
Cent  Dig.  Appeal  and  Error,  {  4(wfi.) 

8.  Death— AonoN—EviDKNOB  —  Drina  Dso- 

ULBATIONS. 

In  an  action  for  death,  it  was  not  error 
to  exclude  declarations  made  by  plaintiff's  in- 
testate while  assured  that  he  could  not  live. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Death,  8  81.] 

4.  WiTimsn— Coupbtbhot— Tbanbactionb 

.  WITH  DBOBABBD. 

In  an  action  for  wrongful  death  of  plain- 
tiff's intestate  from  injuries  received  In  defend- 
ant's mill,  a  witness  was  competent  to  testify 
tiiat  be  bad  been  in  the  lumber  busing  for  50 
years,  and  was  constantly  in  and  out  of  defend- 
ant's mill  until  January  1,  1904,  when  he  sold 
out  his  interest  in  the  plant,  under  Code  180G, 
I  1794,  providing  that  in  civil  suits  there  Is 
no  excluBioD  of  a  witness  because  he  is  in- 
terested in  the  issue,  except '  that  no  person 
having  a  pecuniary  interest  in  the  result  shall 
be  allowed  to  testify  against  the  party  to  whom 
his  interest  is  opposed  "as  to  any  transaction 
with  or  statement  by  the  deceased  person  whose 
estate  is  interested  in  the  result  the  suit  or 
proceedings,"  etc. 

fi.  EviDBNOB~EZFKBTS. 

In  an  action  for  wrongful  death  from  in- 
,  juries  sustained  by  an  operative  of  a  ripsaw, 
a  witness  who  had  testified  that  he  had  been  m 
the  lumber  and  mill  business  for  a  long  time, 
and  was  familiar  with  the  business  and  tne  ma- 
chinery used  therein,  was  Qualified  to  testify 
as  an  expert,  though  he  had  never  run  a  rip- 
saw machine  wfth  four  saws,  like  the  one  in 
question. 

6.  Mastbb  ai*d  Sebvaht— Dbatu  of  Sebvant 
— Defbctive  MAOHIHiaX— KnowLEDai  ov 
pEncoTS— Evidence. 

Where,  in  an  action  for  death  of  a  servant, 
the  complaint  charged  defects  in  the  ways, 
works,  and  machinery  of  defendant,  and  al- 
leged that  defendant  had  knowledge  thereof,  it 
was  not  supported  by  evidence  of  a  witness 
that  "the  saws  wobbled  In  their  bearings"  on 
the  morning  of  the  accident;  there  being  no 
evidence  in  addition  that  defendant  had  knowl- 
edge of  the  defects,  if  any  existed. 

7.  Appeal— Habmlebs  Ebbob. 

Where  plaintiff  wholly  failed  to  make  out 
a  case,  he  was  not  prejudiced  by  instructions 
given  nor  by  remarks  of  the  trial  judge  to  the 
jury  when  they  returned  for  further  instruo- 
tiona. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Brror,  |  408S.] 


Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  Paul  Speake,  Judge. 

"Not  officially  reported." 

Action  by  Moses  Yates,  as  administrator 
of  F.  H.  Hickman,  deceased,  against  the 
Hantsvllle  Hoop  &  Heading  Company.  From 
a  jndgm^t  In  favor  of  defendant,  plaintiff 
appeal  B.  Affirmed, 

F.  H.  Hldmum  was  stnuft  by  plank  from 
a  ripsaw  machine  In  defoidaaf b  manu- 
facturinc  plant,  while  In  the  discharge  of  his 
employment  f^Mrattng  aald  machine,  by  a 
plank  kicking  back  from  the  machine  end 
striking  him  upon  the  right  side,  setting  up 
peritonitis  Tates  was  quallfled  as  adminle- 
trator,  and  as  snch  brings  this  snlt  under  the 
emplt^w'B  liability  act  of  Alabama.  Tbwe 
were  several  connta  In  the  cmnplain^  framed 
wider  the  first  fonr  BabdlvIstonB  of  section 
1740  of  the  Code  of  188&  The  evidence 
failed  to  reaaonably  anitport  either  count  of 
the  complaint  and  showed  rather  that  the 
plalntliPt  intestate  came  to  hla  death,  as  the 
TOiult  of  an  acddoiit,  while  the  eridoice  for 
the  defendant  eliowed  that  the  machinary 
was  in  good  orier,  that  the  waya,  wmla, 
plant;  and  machinery  wwe  propo:^  main- 
tained, and  that  there  was  no  n^llgmoe  on 
the  part  of  other  employda  intrusted  with 
Buperintendenee.  PlaintiflE  offered  testimony 
to  show  what  was  Bald  by  plalntifTs  intestate 
while  anured  that  be  eould  not  live.  The 
testimony  offered  is  not  set  out  in  the  record. 
Witness  Mifdiener  was  allowed  to  testis 
over  the  (4)]ection  of  the  plalntlfl  that  he  had 
been  In  the  lumba  buslneaB  for  60  years, 
and  was  constantly  In  and  out  of  the  defend- 
ant^B  mlllB  until  January  1,  1804,  when  he 
sold  out  all  intereet  in  the  plant  Objection 
was  made  because  witness  was  an  interested 
party  and  the  plaintitTB  intestate  was  shown 
to  be  dead,  and  oa  account  of  Intoest  in  the 
result  of  a  suit  affecting  decedttit's  esteta 
The  Injury  alleged  to  have  caused  intestate's 
death  is  averred  as  having  occurred  on  De- 
cember SB,  1908.  Witness  Flunimer  was  ex- 
amined as  an  expert  and  testified  ttut  be 
wu  fiunillar  with  ripsaw  machines,  but  had 
nerar  run  a  ripsaw  machine  with  four  rip- 
saws, but  had  operated  a  one-saw  madiine. 
Plalntlft  objected  to  this  testimony,  be- 
cause It  was  not  abown  that  wltnen  was 
familiar  with  four-saw  ripsaw  machines, 
such  as  injured  deceased.  Witness  had 
formerly  testified  that  he  bad  been  in  the 
lumber  and  mill  business  tor  a  long  time,  and 
was  familiar  with  the  business  and  the  ma- 
chinery used  therein. 

W.  N.  Benson,  for  appellant.  Walker  & 
Spragins,  tor  appellee. 

ANDEKSON,*  J.  The  complaint  as  origi- 
nally filed  and  as  amended  was  simply  a  suit 
by  Moses  Tates  in  his  individual  capacity, 
nntll  the  last  amendment  was  added;  and, 
as  the  trial  court  overruled  the  demurrer  to 
the  complaint  as  last  amended,  there  was  no 
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eaoT  In  tbe  ruling  on  tbe  demurrere  to  the 
complaint,  as  tboise  demurrera  anstalned  wore 
Interposed  to  tbe  complaint  before  tbe  last 
amendment  was  made.  Bryant  t.  Boathem 
B.  R.,  187  Ala.  4S8.  84  South.  662;  Lowery  T. 
Daniel,  88  Ala.  461.  18  South.  GZIi  Lucas  t. 
Plttman.  04  Ala.  618,  10  South.  603;  WeB^ 
moreland  t.  Foster,  00  Ala.  449*  Agee  t. 
WUliams,  27  Ala.  644 ;  Marsy  t.  Howard,  91 
Ala.  133,  8  South.  066.  Whether  tbe  demur- 
rers to  the  pleas  were  pratfeely  or  Improperly 
orermled,  the  plaintiff  oinnot  complain, 
since  he  did  no;t  prove  his  complaint,  and 
could  not,  therefore,  recover. 

0^  court  did  not  err  In  not  admitting  as 
evidence  tiie  declarations  of  plaintiffs  In- 
testata  The  objection  to  tbe  testimony  of 
witness  Hlcbener  wbb  properly  oTermled. 
His  testimony  In  so  way  related  to  any  trana* 
action  with  or  statement  by  the  deceased, 
even  If  he  was  within  the  prohibited  degree, 
as  to  which  It  Is  unnecessary  fdr  ns  to  deter- 
mine. Code  1806,  I  1794.  A  propor  predl- 
cate  WAS  laid  tor  the  admission  of  the  ex- 
pert evidence  of  witness  Plnnuner. 

Each  count  of  tiie  complaint  charges  de> 
facta  In  the  ways,  woi^  or  machlntty  of  de* 
fendant,  and  also  charges  the  defendant  with 
a  knowledge  of  said  defecte ;  and  the  plain- 
tiff utterly  failed  to  prove  these  averments. 
One  of  the  witnesses  (UcGee)  did  say  "the 
saws  wabbled  In  tiielr  bearings  that  mom* 
Ing,"  but  tills  was  not  enon^  to  show  that 
any  of  tbe  machlnray  was  detective  or  out  of 
fix.  Furthramore,  there  was  not  the  sUgtatr 
est  evidence  cbarglng  tbe  defendant  wltb 
knowledge  of  any  defects.  If  any  ^sted. 
The  trial  court  properly  gave  the  general 
affirmative  charge  for  the  defendant  Ala. 
Gold  JAtB  Insu.  Co.  V.  Mobile  Hutnal  Insn. 
Co.,  81  Ala.  820. 1  South.  061;  Tjrw  v.  I^on, 
97  Ala.  1. 

Since  the  plaintiff  failed  to  make  out  his 
ease,  it  made  no  difference  whether  the  Jury 
believed  or  diriielleved  tbe'evidenca  If  they 
believed  It  all,  the  plaintiff  could  not  recover ; 
If  they  disbelieved  It  all,  be  could  not  recow ; 
and  If  ihey  believed  some  and  disbelieved 
some,  be  still  could  not  recover.  And  tbA 
plaintiff  cannot  claim  to  be  Injured  by  the 
remarks  of  the  trial  Judge  to  the  Jury  when 
th^  returned  for  further  Instructions. 

The  Jnd^ment  of  the  circuit  court  is 
aflSrmed. 

McCLELLAN,  C.  J.,  and  TYSON  and 
SIMPSON,  JJ..  concur. 


NEWMAN  et  aL  v.  STATE  ez  tel.  LONG  et  al. 
(Sapreme  Court  of  Alabama.  June  SO,  1005.) 
1.  Quo  Wabbanto— Fnjno  op  Infobication — 

FUT. 

In  a  proceeding  on  in/ormatlon  in  the 
Datnre  of  a  quo  warranto,  it  Is  not  neceasary 
to  obtain  a  fiat  for  the  Issnanee  of  an  alterna- 
tive writ  before  filbig  the  petition  on  informa- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quo  Warranto.  |  8^] 


2.  CouBTs  —  Fnjma  PAmta — GanacTKoror 

Date. 

TTndw  the  inherent  power  of  the  conrt 
to  correct  clerical  errora  and  misprisions,  it 
was  proper  to  permit  the  clerk  to  correct  the 
date  of  nllng  w  Issnanee  of  a  p^iwr  so  as  to 
Speak  tbe  truth. 

8.  Quo  Wabbahto— Trial— Vacatioh. 

Under  Code  1896, 1  9^  providhis  that  the 
clrcnit  court  is  always  open  for  the  trial  of  a 
proceeding  on  information  in  the  nature  of  a 
quo  warranto,  such  a  tdal,  whether  held  in  va- 
cation or  term  time,  Is  before  the  court,  and  not 
before  the  Judge. 
4.  Bakb — Pixas. 

In  quo  warranto  to  oust  a  board  of  die* 
pensary  i»>mfflisaioners  from  the  exerdse  of 
their  alleged  powers,  in  that  the  act  creating 
the  board  was  anconstitutional,  pleas  by  which 
the  commissioners  denied  each  and  every  al- 
legation in  the  lnformati<nii  and  alleiied  that  in 
dome  the  acts  complained  of  they  were  acting 
by  virtue  of  the  authority  contained  In  a  certain 
act,  constituted  no  answer  to  the  writ^  and  wen 
demurrable. 

0.  iNTOXICA-miO  LiQUOBS — DiBFENBABT  AcT 
— ^jOHSTITUTJOHAIJTT. 

Act  Feb.  25,  1908  (AcU  1903,  p.  87), 
creatine  a  l>oard  of  dispensary  oommisritHiers  to 
maintain  and  regulate  a  dispensary  in  the  town 
of  Abbeville,  is  unconstitatioDal  and  void*  as 
sgainst  public  policy. 

^peal  from  Clrcnit  Oonrt,  Henry  Oounty; 
H.  A.  Fearce,  Judge.  . 

**Not  officially  r^rted.** 

Infmnatkm  to  the  nature  of  quo  war- 
raiUo,  on  relation  of  J.  B.  Long  and  othoa, 
against  Robert  Newman  and  others,  aa  in- 
dividuals and  as  a  board  of  dispensary  com- 
mlsslmers  of  Abbeville^  to  oust  them  from 
the  exerdae  of  such  powers.  Vnm  a  decree 
In  fovor  of  nOatwa,  defendanta  appeal.  A^ 
firmed. 

Tbe  Information  alleges  that  tbe  defeudantiT 
acts  as  a  board  and  as  Individuals  In  operat- 
ing said  dispensary  are  In  violation  of  and 
without  authority  of  law,  for  tbe  reasons  that 
tbe  act  of  the  Legislature  approved  February 
25, 1903  (Acts  1903,  p.  87),  enUOed  "An  act  to 
establish,  maintain,  and  regulate  a  dispensary 
in  tbe  town  of  Abbeville,  Henry  cpxmty,  Ala- 
bama," etc.,  is  unconstitutional  and  void, 
and  prays  that  they  be  restrained  from  fur- 
ther managing,  controlling,  and  conducting 
tbe  affairs  of  the  dispensary,  or  of  maintain- 
ing the  same.  Summons  was  Issued  on  this 
Information  November  23,  1904.  Tbe  Judge 
issued  his  flat  on  tbe  19th  day  of  November, 
1904,  ordering  that  an  alternative  writ  of 
quo  warranto  Issue  as  prayed  for  upon  peti- 
tioners giving  security  for  cost  as  required  by 
law.  There  was  motion  by  respondents  to 
quash  tbe  alternative  writ  of  quo  warranto, 
because  the  same  was  Issued  before  tbe  pro- 
ceeding In  tblB  case  was  commenced  or  filed 
with  tbe  clerk  of  the  circuit  court  of  Henry 
county,  and  tbe  writ  iteelf  was  Issued  before 
the  proceeding  commenced  In  this  court 
Tha:e  was  also  motion  to  dismiss  and  quash 
because  the  court  had  no  authority  to  hear 
and  determine  tbe  same  In  vacation.  Both 
motions  were  overruled  by  the  court  Tbe 
respondents  filed  the  following  as  pleas  or 
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ap ewers  to  the  Information:  "First  They 
deny  each  and  every  allegation  contained  in 
said  Information.*  Second.  Tb^  say  that  in 
doing  the  thing  complained  of  In  Bald  Infor- 
mation they  are  acting  under  and  by  Tlrtae 
of  the  power  and  authority  contained  In  the 
acts  of  the  L^ielatnre  of  the  state  of  Ala- 
bama, approved  February  25,  1908,  and  en- 
titled 'An  act  to  establish,  maintain,  and 
regulate  a  dispensary  in  the  town  of  Abbe- 
TlUe,  Henry  county,  for  the  sale  of  splrltuons, 
TlnouB,  or  malt  liquors,  wines,  dders,  or  other 
Intoxicating  liquors,  and  to  establish  and 
perpetuate  a  board  of  commissioners  for  the 
management  of  said  dispensary,  and  for  oth- 
er purposes.'  And  they  deny  that  th^  are 
doing  or  have  done  any  act  in,  about,  or  in 
connection  with  said  dispensary  not  author- 
ized by  said  act" 

P.  A.  Mt^Danlel,  W.  O.  Long,  and  Espy  ft 
Farmer,  for  appellants.  Reid  A  Hill,  for 
appellees. 

DOWDBLL,  J.  This  Is  a  proceeding  OD 
Information  In  the  nature  of  a  quo  warranta 
In  eoch  a  proceeding  it  Is  not  necessary 
to  obtain  a  fiat  for  the  Issuance  of  an  altema- 
tlTB  writ  before  filing  the  petition  on  Infor- 
matl<nL  The  filing  of  such  petition  Is  the 
commencement  of  the  suit  It  appears  that 
security  for  costs  was  filed  at  tbe  same  time 
of  the  filing  of  tbe  petition.  This  was  a  com- 
pliance with  tbe  statnte.  The  courts  have 
the  inherent  power  to  correct  clerical  errors 
and  misprisions  occurring  In  the  proceedings 
during  tbe  progress  of  the  snlt  It  was  per- 
fectly competent  to  penult  Uie  cleric  to  cor- 
rect the  date  on  any  paper,  so  as  to  speak 
the  tratb,  and  sbow  the  correct  and  true 
date  of  Its  filing  or  issuance. 

Under  the  provisions  of  section  8424,  Code 
1806,  the  drcnlt  court  Is  open  at  all  times  for 
the  trial  of  a  proceeding  on  Information  in 
the  nature  of  a  quo  warranto,  and.  whether 
such  trial  Is  had  at  a  time  within  tbe  regular 
term  or  vacation  period,  it  is  neTertbelesa 
a  trial  by  the  court,  and  not  by  the  ju^, 
under  tbe  statute.  Nothing  that  is  said  in 
the  case  of  State  ex  rel.  Crow  r.  Crook,  128 
Ala.  657,  27  South.  334.  Is  opposed  to  this. 

Under  the  antborl^  of  the  case  of  West 
End  V.  State  ex  rel.,  138  Ala.  295,  36  South. 
428,  the  pleas  numbered  1  and  2  were  no 
answer  to  the  writ,  and  the  demurrer  to  these 
pleas  was  therefore  properly  anstalned. 

In  answer  to  the  petition  the  third  and 
fourth  pleas  set  up  Act  Feb.  25,  1903  (Loc. 
Acts  1908,  p.  87),  entitled  "An  act  to  es- 
tablish, maintain,  and  regulate  a  dispensary 
to  the  town  of  Abbeville,  Henry  county,"  etc. 
Tbe  validity  of  this  act  is  raised  by  the 
demurrers  to  the  pleas  setting  it  up ;  tbe  in- 
sistence being  that  tbe  act  la  unconstitutional 
and  void.  The  act  in  substance  is  the  same 
as  tbe  act  of  December  4.  1900,  creating  a 
dispensary  to  the  town  of  Headland  (Acts 
ieoo-01,  p.  78).  wblch  was  at  tbe  present 


term,  to  the  case  of  State  ex  rel.  Espy  r. 
Oates  et  al.,  38  South.  1038,  declared  to  be 
nnconstltotlonal,  on  the  authority  of  Mitchell 
V.  State,  184  Ala.  392,  32  South.  687.  And 
now,  on  authority  of  those  cases,  aud  of  the 
case  of  Town  of  Elba  v.  John  J.  Rhodes 
(decided  at  the  present  term)  38  South.  807, 
the  act  to  question  must  also  be  declared 
unconstitutional  and  void.  The  conclusion 
necessarily  affirms  the  Judgment  appealed 
from  to  this  case. 
Affirmed. 

McCLELLAN,  0.  J.,  and  ANDERSON  and 
DBNSON,  JJ.,  concur. 


BBNTLEY  v.  STATE. 

(Snpreme  Court  of  Alihama    April  18;  1805.) 

L  iNDioTMEitT— Morion  TO  Quash— OBonnns. 

Under  Code  1896,  |  5269,  providing  that  no 
objection  can  be  taken  to  an  Indictment  on  the 
ground  that  any  member  of  the  grand  Jnty  was 
not  legally  qiiaJifiedi  that  the  grand  Jurors  were 
not  legallj;  drawn  or  aommonra,  or  on  any  other 
ground  going  to  tbe  formation  o£  the  grand  Jury, 
except  that  the  Jarors  were  not  drawn  in  the 
presence  of  officers  designated  by  law,  and  that 
no  objectlona  can  be  takw  to  the  formation  of  a 
nwcial  grand  jury  sommoned  by  direction  of 
the  court,  objections  that  the  grand  jniy  which 
preferred  the  Indictment  was  organized  without 
authority  of  law,  and  that  no  order  was  given 
by  the  Judge  directing  the  clerk  to  issue  a  venire 
for  such  grand  jory,  were  not  grounds  for  a 
motion  to  quash  the  Indictment. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {  481.] 

2.  AXTEBATIOK  OW  INBTBUHENTS— DEEDS— IN- 
TEBLINEATIONB  —  ADlflSBIBILITY  IN  EVI- 
DENCE. 

Evidence  that  a  witness  had  had  a  deed 
tor  more  than  80  years  since  It  had  been  de- 
livered to  him,  and  that  the  erasures  and  Inter- 
lineations were  in  the  deed  when  It  came  into 
his  possession,  and  that  no  erasures  or  inter- 
lineations had  been  made  alnce  that  time»  was 
sufficient  to  pennit  Qie  introduction  of  the  deed 
in  evidence,  notwlthstandbv  the  erasares  and 
interlineations. 

[Ed.  Note. — For  cases  In  point  see  vol.  2, 
Cent  Dig.  Alteration  of  Instrumente.  }  211.] 

8.  Tbsspass  —  WAuriKo  —  DxnnsEs  —  Bvi- 

DEnOE. 

Where  prosecutor  had  had  actual  possession 
of  the  premises  alleged  to  have  been  trespassed 
upon  for  more  than  40  years,  op  to  tbe  time  be 
warned  defendant,  and  when  the  warning  was 
given  defendant  was  not  on  the  premiaes,  but 
came  on  them  thereafter,  and  defendant  knew 
that  prosecutor  had  been  in  actual  possessioa  of 
the  premises  at  the  time  tbe  line  was  pointed 
out  to  him,  the  fact  that  defendant  had  been 
across  such  line  on  several  occasions  before  the 
warning  was  ^ven,  and  that  he  went  over  on 
prosecutor's  land  and  began  to  clear  it  off  for 
the  purpose  of  cultivating  it  was  Insuffldent  to 
destroy  prosecutor's  actual  possession,  and  eon  ■ 
stituted  no  defense  to  the  trespass. 
4.  Sams— E^riDRncE. 

Where,  in  a  prosecution  for  trespass  aftei 
warning,  there  was  no  pretense  of  a  previous 
actual  possession  of  the  land  by  defendant  or 
those  under  whom  he  claimed,  a  bond  for  title 
from  defendant's  vendor  and  a  deed  to  sudi 
vendor  w«e  pnq;»erly  esiluded. 


Digitized  by 


660 


89  SOUTHERN  BBPOBTBB. 


S.  Ciuif iNAi.  Law— Deuubbbbb  TO  iNDiciiaNT 
— Appbai.— Retiew. 

Where  allied  demarreni  to  an  indictment 
were  not  let  oat  in  tbe  record,  and  there  was 
nothing  to  ahow  the  groandi  thereof,  a  mling 
of  the  trial  court  tbmon  could  not  be  relieved 
on  appeal. 

Appeal  from  Cticnlt  CSonrt,  Olebnrne  Goon- 
ty ;  John  Pelhani,  Jndge. 

*^  be  offlclall7  reported." 

James  R.  Bentley  was  coDTtcted  of  tres- 
paBS  after  warning,  and  he  aK>ealB.  Af- 
flrmedL 

Defendant  moTes  the  court  to  quash  the 
indictment:  "(1)  For  that  said  Indictment 
was  preferred  hy  an  Illegally  organized  grand 
Jury.  (2)  For  that  the  grand  jury  which 
preferred  said  indictment  was  organized 
without  authority  of  law.  (8)  For  that  no 
order  was  given  by  the  Judge  of  the  circuit 
court  directing  the  clerk  of  said  court  to  is- 
Bue  a  venire  for  the  grand  Jury  which  pre- 
ferred aaid  indictment  (4)  For  that  it  Is 
provided  by  law  that  no  grand  Jury  for  the 
circuit  court  of  Cleburne  conn^  shall  be  eimi- 
moned  unless  the  Judge  of  said  circuit  court 
shall  by  an  order  Id  writing  direct  the  clerk 
of  Bald  court  to  Issue  a  venire  for  such  grand 
Jury,  in  which  case  only  the  clerk  diall  Is- 
sue such  venire." 

W.  M.  Bamett  was  introduced  by  the  state 
and  testified  as  follows:  He  had  owned  the 
land  upon  which  he  had  resided  for  more 
than  40  years ;  that  defendant  resided  on  a 
farm  immediately  south  of  the  land  owned 
and  occupied  by  him,  and  that  defendant 
had  resided  on  the  land  since  February,  1904 ; 
that  the  land  so  owned  by  witness  was  cul- 
tivated and  used  by  Kiigrow  and  others  for 
more  than  40  years.  Witness  testified  that 
the  deed  to  the  land  waa  made  to  him,  and 
that  be  was  acquainted  with  the  slgnatares 
of  the  grantors,  and  knew  the  signatures  to 
be  those  of  the  persons  named  as  grantors 
in  the  deed,  and  that  the  grantors  were  dead. 
He  further  testified  that  he  had  bad  the  deed 
ever  since  It  had  been  delivered  to  him,  more 
than  SO  years  ago,  and  that  the  erasurea  and 
interlineations  were  in  said  deed  when  it 
came  to  bis  possession,  Just  as  tbey  now 
appear,  and  that  no  erasures  or  Interllnea* 
tions  had  been  made  in  the  deed  since  it  came 
into  his  [>o8sesslon. 

Andrew  Bamett  testified  as  follows:  That 
he  was  present  when  his  father  had  notified 
the  defendant  not  to  come  over  the  line,  and 
on  his  father's  land  at  the  time  when  his 
father  bad  shown  defendant  where  the  line 
was;  that  his  father  had  been  In  possession 
of  this  land  as  long  as  witness  could  remem- 
ber, and  the  witness  was  S5  years  old ;  that 
his  father  showed  the  defendant  where  the 
line  was,  and  after  his  father  had  notified 
the  defendant  nottocome  acrosathe  line,  and 
not  to  enter  upon  the  land,  the  defendant 
came  back  the  next  morning;  that  he  saw 
defendant  when  he  came  across  the  line  next 
morning,  and  went  to  wotk  on  his  father's 
land. 


■  Kllgrow'a  testimonj  waa  practically  to  tiie 
same  dfect 

The  following  charges  wAe  refused  to  de- 
fendant: "(6)  The  coort  <diarges  tiie  jury 
that  If  the  defendant  was  upon  the  premises 
In  dispute  In  January  before  the  warning 
was  given,  and  ctnitlnued  to  go  upon  said 
lands,  and  exercised  act  of  ownenhlp  over 
It  to  the  time  ot  the  allied  wandng,  you 
should  acquit  him.  (6)  The  court  charges 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant's  possession  at  the 
time  of  the  allied  warning  was  adverse  to 
Bametts,  then  the  defendant  cannot  be  con- 
victed of  trespass  after  warning.  (7)  The 
court  diarges  the  jury  that  if  tbey  believe 
the  evidence  they  should  then  acquit  the  de- 
fendant (8>  The  court  chai^  the  Jury 
that  if  the  defendant  went  npm  tiie  prem- 
ises In  dilute  in  January  before  thia  prose- 
cution was  Instituted,  and  that  hie  poeaea- 
slon  of  said  premlsea  continued  from  that 
time  up  until  Handi  4  or  6,  1904,  and  waa 
advwse  to  Bamett's  claim  or  title  and  pos- 
sesslcm,  thai  you  should  acquit  the  defendant. 

Burton  &  McMabam  and  H.  D.  Merrill,  for 
appellant  Mass^  Wilson,  Atty.  Gen.,  for 
tiw  State. 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  on  an  Indictment  for  trespass 
after  warning.  A  motion  waB  made  by  the 
defendant  to  quash  the  Indictment,  which 
was  overruled  by  the  court  No  proof  was 
offered  in  support  of  the  grounds  of  the  mo- 
tion, even  if  a  motion  to  quash  was  the  prop- 
er practice.  But  under  the  statute  no  such 
objections  as  stated  In  the  grounds  of  the  mo- 
tion could  be  made  to  the  indictment  Code 
1886,  f  6269.  There  was  no  error  In  over- 
ruling the  motion. 

The  objection  of  the  defendant  to  the  deed 
offered  in  evidence  by  the  state,  on  the 
grounds  of  unexplained  erasures  and  inter- 
lineations appearing  on  its  face,  waa  suf- 
fidentiy  met  and  overcome  by  the  testimony 
of  the  state's  witness  Bamett  The  objec- 
tions to  certain  portions  of  the  testimony 
of  the  witnesses  R.  L.  Kiigrow  and  Andrew 
Bamett  as  shown  in  the  bill  of  exceptions, 
were  wholly  without  merit,  and  the  action 
of  the  court  takm  theretm  waa  tree  from 
error. 

The  prosecutor  and  defendant  were  ad- 
jacent landowners.  Tbe  defendant  purchas- 
ed and  moved  on  his  land  In  January  or 
Febmary,  1904.  The  undisputed  evidence 
showed  that  the  prosecutor  had  been  In  the 
actual  possession  of  the  premises  allied  to 
have  been  trespassed  on  for  more  than  40 
years,  up  to  the  time  that  he  warned  tbe  de- 
fendant; that  when  he  warned  tbe  defend- 
ant, the  defendant  was  not  on  the  premises, 
but  came  upon  the  same  after  such  warn- 
ing ;  the  line  between  the  prosecutor's  land 
and  defendant's  had  been  pointed  out  to  the 
defendant  and  he  (tbe  defendant)  knew  that 
the  prosecutor  had  been  In  the  actual  pos- 
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■aukm  of  the  premlseB  In  qnestltm  at  the 
time  the  line  wae  pointed  out  to  the  defoid- 
ant  The  defendant  testifled  '*tbat  be  had 
been  acroai  said  line  on  several  occasions, 
two  or  three  days  before  said  Bamett  noti- 
fied him  not  to  enter  on  said  land  and  not  to 
eome  on  said  lands;  tliat  he  had  gone  over 
on  said  land  and  began  to  dear  It  oft  for  the 
pnrpoee  of  potting  it  Into  cnltlratlon."  Such 
wrongful  acta  on  the  part  of  the  defendant 
eonld  not  ^rate  to  destroy  the  aotnal  pos- 
aestfon  ot  the  proseciitor,  and  thus  allow 
the  defendant  to  evade  the  purposes  and 
penalty  of  the  statnta.  The  facts  In  this 
ease  wholly  distinguish  it  from  the  case  of 
Branscoi  T.  State  (Ala.)  tfT  Senth.  107,  where 
the  defendant  was  on  tiie  land  and  In  the 
actual  poesessUm  whm  he  received  tin  noUce. 
Here  tbe  defendant  was  not,  but  re-entered 
after  receiving  the  warning. 

There  was  no  pretense  of  a  previons  actual 
possession  of  tbe  land  by  the  defendant,  or 
nt  tiioee  under  whom  he  daimed;  and  the 
bond  for  title  from  Merrill  to  the  defendant, 
and  the  deed  th>m  Fruit  Hunt  Company  to 
Merrill,  were  properly  excluded.  As  was 
said  In  Watson  v.  State,  68  Ala.  28:  "The 
statute  Is  Intended  for  the  protection  of  the 
possession  (tf  real  estate  against  tiie  oitry 
of  intmders  or  trespassers ;  and  It  cannot  be 
made  to  swve  all  the  purposes  of  an  action 
of  treqNUM  Quare  clansnm  fr^t,  nor  convert- 
ed Into  an  action  of  ejectment,  In  which  tbe 
title  and  right  of  possession  may  be  deter^ 
mined."  From  the  forcing  It  will  be  aeea 
that  the  court  properly  refused  the  written 
diarges  requested  by  tiie  defendant 

The  Judgment  entry  recltas  a  ruling  by 
tbe  court  on  demurrers  to  the  Indictment; 
but  as  the  demurrers  are  not  set  out  In  the 
record,  and  there  is  nothing  to  show  what 
tbe  grounds  of  the  demurrers  were,  we  cannot 
review  this  ruling.  Finding  no  reversible  er- 
ror In  the  record,  tbe  Jndgment'must  be  af- 
flrmed. 

Affirmed. 

McOLIDLLAN,  a  J.,  and  HARALSON  and 
DENSON,  J3^  concur. 


HAND  «t  at  r.  STAPLETON  et  at 
(Snpreme  Court  of  Alsbams.  Dee.  19,  1905.) 

1.  COUBTB — PBEmuS  DBCISIOIT  AS  CONTBOL- 
ZJNO. 

Former  dedritoiB  construing  a  statute 
■hoald  not  be  disturbed,  unless  there  are  cogent 
reasons  for  liolding  ttiat  the  former  construction 
was  errtmeons;  bat  the  magnitade  of  the  in- 
terests Involved  and  tbe  fact  tliat  the  last  de- 
dsion  was  by  divided  court  are  sufficient  rea- 
son fw  re-examination  of  the  question. 

[Kd.  Note^For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Ooorts,  |  Siai 

2.  COUNTMS  —  ReICOVAZ,  09  COTJMTT  SEAT  — 
GONBTBUCnOIf  OF  Statutk. 

Act  Feb.  5,  1901  (AcU  1900-01.  p.  754). 
for  tbe  ronoral  of  the  county  seat  of  B.  coontr 
in  section  1  provides  for  the  removal  of  said 
county  ssat  Sections  2-6  (psges  764,  7S6) 


appoint  coBunhslonns  to  reorive  subscriptions 

to  sell  certain  property  belonging  to  tti9  oonn^, 
and,  when  tlwy  have  solvent  subscriptions  to  a 
certain  amoont  and  the  proper  site,  to  provide 
for  building  the  courthouse  and  jail  on  April 
1,  190L  Section  6  directs  the  commissionerB' 
court  at  its  February  term  to  "ascertain  and 
certify  to  the  board  of  commissioners  •  •  * 
wtiat  amount  of  money"  tb«  county  can  con- 
tribute daring  the  year  1001  without  IncreasiDg 
the  tax  of  .  said  county.  Section  7  provides  that 
the  eonnty  shall  pay  all  the  expenses  of  ttie 
moving  and  building,  provided  the  amount  nec- 
essary *'t8  on  hand  or  can  be  raised  bv  said 
coun^  without  increasing  the  tax  rate."  Sec- 
tion 10  (page  706)  places  the  entire  matter  in 
the  hands  of  the  courthouse  commissioners,  and 
provides  that,  with  the  exception  of  cwtaln 
preliminary  matters,  tiie  act  shall  not  take  ef- 
fect until  it  is  ascertained  by  them  that  the 
amount  "to  be  paid"  by  the  county,  in  addition 
to  the  other  sums  to  be  used,  "will  not  require 
an  increase  of  the  i^esmt  tax  rate  of  said 
county  to  pay  the  same."  Held,  tliat  the  court- 
house commisaioners  were  to  ascertain  what  tbe 
buildings  would  cost,  whether  they  could  so 
arrange  the  payments  for  the  same  that  a  por- 
tion of  the  money  conld  be  paid  in  yearly  in- 
stallments, thNi  by  conterenoe  with  the  coimty 
commissioners  what  smounts  they  coald  con- 
tribute annually  without  necessitating  an  in- 
crease of  the  tax  rate,  and  if  by  utilizing  those 
payments  the  buildings  could  be  erectra  they 
were  to  proceed  to  the  erection  of  the  same. 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Bill  by  Ons  B.  Stapleton  and  others  against 
James  D.  Hand  and  others.  From  a  decree 
rendered  on  overruling  a  demurrer  to  the  bill, 
defendants  appeal.  Reversed. 

See  37  Sonth.  362. 

This  is  a  bill  filed  by  Ons  B.  Stapleton  and 
others  against  the  officers  and  the  commis- 
sioners appointed  for  the  removal  of  the 
county  seat  of  Baldwin  county,  Ala.,  from 
Daphne,  in  said  county,  to  Mlnette,  In 
said  county,  and  also  against  tbe  board  of 
county  commissioners.  The  complainants  al- 
lege that  they  are  taxpayers  and  citizens  of 
Baldwin  county,  and  that  the  respondents  are 
endeavoring  to  sell  the  coorthouBe  and  Jail 
property  at  Daphne,  and  to  build  and  con- 
struct a  courthouse  and  Jail  and  to  remove 
the  county  seat,  together  with  the  records, 
etc..  to  Bay  Minette,  and  praying  for  an  In- 
Jnnction  restraining  said  respondent  from 
dlspostog  of  said  property  at  Daphne  and 
from  spending  any  money  in  and  about  erect- 
tog  a  jail  and  courthouse  and  removing  the 
records  to  Bay  Mlnette.  They  allege  that  the 
act  under  the  authority  of  which  this  is 
about  to  be  done  Is  unconstltnlional  and 
void,  or  at  least  Is  uncertain,  and  therefore 
Inoperative.  There  was  demurrer  to  the  bill, 
which  was  ovwmled  by  tbe  chancellor,  and 
from  that  decree  <m  donurrer  tbia  ^tpeal 
is  taken. 

Stevois  ft  Lyons,  and  Ervtn  &  McAlew, 
for  appellants.  Gregory  U  ft  H.  T.  Smith, 
for  ai^llees. 

SIMPSON,  J.  Tbe  decision  of  this  case 
depends  In  a  large  measure  on  the  constmc- 
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tlon  to  be  given  to  the  act  of  February  5, 
1901,  for  the  remoTal  of  the  county  Beat  of 
Baldwin  county.  Acts  1900-01,  p.  7M.  Am 
this  matter  has  been  before  this  court  twice, 
and  the  decisions  concur  In  the  construction 
of  tbla  act,  the  construction  which  this  court 
has  placed  upon  said  act  abonld  not  be  dis- 
turbed, unless  there  are  cogent  reasons  for 
holding  that  the  formw  construction  was 
erroneous ;  but  the  magnitude  and  Importance 
of  the  Interests  Inrolred,  and  the  fact  that 
the  last  decision  was  by  a  divided  court,  sng^ 
gest  that  It  la  proper  to  re-ecamlne  the  ques- 
tion. 

The  first  section  of  said  act  provides  that 
the  county  seat  of  said  county  "Is  hereby 
permanently  located  In  the  town  of  Bay  Mln- 
ette."  Sections  2-5  appoint  the  commission- 
ers and  authorize  them  to  receive  subscrip- 
tions, to  sell  certain  property  belonging  to  the 
county,  and,  when  they  have  received  solvent 
snbscrlptions  amounting  to  $3,000  and  a  prop- 
er site,  to  advertise  for  plans  and  speclflca- 
tions  and  to  award  the  extract  for  building 
the  oourthoose  and  Jail  on  the  Ist  of  April. 
1901.  Section  ft  simply  directs  the  commis- 
sioners' court  at  its  February  term  to  "as- 
certain and  certify  to  the  board  of  commis- 
sioners, •  •  •  what  amount  of  money" 
the  county  can  contribute  during  the  year 
1901  without  Increasing  the  tax  of  said  coun- 
ty. It  does  not  give  any  Intimation  why  this 
reQuIrement  is  made,  nor  does  It  suggest  that 
this  Is  all  that  the  county  is  ever  to  appropri- 
ate to  the  building  of  the  courthouse.  The 
only  restriction  is  that  the  amount  so  ap- 
propriated shall  not  necessitate  the  raising  of 
the  tax  rate,  which  really  could  not  be  done 
during  that  tax  year,  as  the  rate  had  already 
been  fixed.  If  the  L^slatnre  had  Intended 
that  no  more  money  should  be  appropriated 
by  the  county,  it  would  have  been  very  easy 
and  natural  to  have  simply  stated  that  If  the 
other  amounts  raised,  together  with  the 
amount  thus  appropriated  by  the  coun^,  were 
not  sufficient  to  pay  for  the  buildings,  the  act 
was  not  to  go  Into  effect  It  does  not  do  ao, 
but  goes  on  In  section  7  to  provide  that  the 
county  shall  pay  all  the  expenses  of  removal 
and  building,  provided,  not  that  the  amount 
so  appropriated,  with  ottier  funds,  shall  be 
sufficient,  but  that  the  amount  necessary  "Is 
on  hand,  or  can  be  raised  by  said  county 
without  Increasing  the  tax  rate."  It  Is  evi- 
dent that  at  the  time  of  building  the  amount 
contributed  In  1901  would  be  already  "on 
hand,"  so  that  the  reference  to  what  "can  be 
raised  by  said  county"  must  refer  to  the 
future,  indicating  that  the  county  was  to  raise 
other  sums  In  the  future;  the  only  limit  be- 
ing that  It  must  not  necessitate  an  Increase 
in  the  tax  rate.  Then  the  tenth  section 
places  the  entire  matter  in  the  hands  of  the 
courthouse  commissioners,  and  provides  that, 
with  the  ezceptim  of  the  preliminary  matters 


committed  to  them,  the  act  shall  not  take  ef- 
fect until  It  Is  ascertained  by  them  that  the 
amount  "to  be  paid"  by  the  county.  In  addi- 
tion to  the  other  sums  to  be  used,  "will  not 
require  an  increase  on  the  present  tax  rate 
of  said  county  to  pay  the  same."  This  can- 
not possibly  refer  to  the  amount  contributed 
by  the  county  in  1901,  for  that  would  be  al- 
ready "raised"  and  paid  by  the  commission- 
ers, and  not  "to  be  paid,"  and  in  raising  It 
the  county  commissioners  would  have  already 
ascertained  that  It  could  be  paid  without  In- 
creasing the  tax  rate.  The  duty  as  to  that 
amount  was  placed  on  the  county  commis- 
sioners, not  on  the  courthouse  commlsslonotL 
It  would  be  meaningless,  then,  to  require  the 
courthouse  commissioners  to  ascertain  wheth- 
er the  payment  of  that  amount  by  the  county 
wonld  necessitate  an  Increase  of  the  tax  rate. 

Giving  a  field  of  operation  to  all  of  the 
sections  oi  the  act,  It  la  evldoit  that  the 
courthouse  commissioners  were  to  ascertain 
what  the  buildings  would  cost,  whether  thej 
could  so  arrange  the  paymente  for  the  same 
that  a  portion  of  the  money  could  be  paid  In 
yearly  instalhnents,  then  by  conference  with 
the  county  commissioners  what  amounts  they 
could  contribute  annually  without  necessi- 
tating an  Increase  of  the  tax  rate,  and  if  1^ 
utilizing  those  payments,  with  other  funds  on 
hand,  the  building  could  be  erected,  they  wen 
to  proceed  with  the  erection  of  the  same. 
As  said  by  Justice  TYSON  In  his  dlssentiug 
opinion  (140  Ala.  &60.  87  South.  362),  "the 
whole  context  of  the  act  shows  that  the 
Le^slature  did  not  contemplate  that  the  new 
courthouse  and  Jail  would  or  could  be  built 
with  the  county  contribution  limited  to  what 
the  taxes  of  1901  would  enable  the  court 
of  county  commlsBtoners  to  contribute.  The 
single  purpose  of  the  l^slative  restriction 
was  that  the  object  should  be  accomplished 
without  the  necessity  of  increasing  the  then 
tax  rate,  and  the  nature  of  the  undertaking 
and  the  words  of  the  statute  show  tiiat  the 
use  of  taxes  for  future  years  at  the  same  rate  , 
was  contemplated."  It  Is  shown,  from  the 
evidence  In  the  case,  that  said  courthouse 
commissioners  have  legally  and  properly  as- 
certelned  the  facts  necessary  to  make  the  act 
effectual,  and  have  properly  proceeded  In  ao 
cordance  with  the  powers  conferred  upon 
them  to  have  the  buildings  referred  to  in 
said  act  erected.  The  case  of  Hand  et  al.  v. 
Stapleton,  135  Ala.  161,  33  South.  689,  and  the 
same  case  in  140  Ala.  560,  37  South.  362. 
in  so  far  as  they  confilct  with  this  opinion  are 
overruled.  A  decree  will  be  here  rendered, 
reversing  the  decree  of  the  chancery  court, 
dissolving  the  Injunction  heretofore  granted, 
and  dismissing  the  bill. 

Reversed  and  rendered. 

HARALSON,  TYSON,  DOWDmA  AN- 
DERSON, and  DBNSON,  JJ^  coDcnr. 
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8TAKELY  t.  EXECUTIVE  COMMITTEE 
OF  FORISION  MISSIONS  OF  PRES- 
BXTERXAN  CHUBCH. 

<Snpreme  Const  of  Alabama.  Dee.  21,  1906.) 

ExEcirroBS  and  ADicmiBTRAnms — ^Pbesbmta- 
TioH  OF  Claims — Ldotatioits. 

The  claim  against  the  estate  of  8.,  a  de- 
ceased surety  on  the  bond  of  the  executor  of 
H.,  b;  B.,  to  whom  H.  made  a  bequest,  if  there 
be  anything  left  after  the  paymeqt  of  bequwts 
from  anyUiing  remaining  aftw  the  termination 
of  a  life  estate  given  by  the  will,  is  a  contin- 
gent one,  which  accrues  only  on  the  rendition 
of  a  decree  against  the  executor  on  the  final 
settlement  of  the  estate  of  H.,  so  that,  as  re- 
quired by  Code  1896,  §§  129,  130,  it  is  pre- 
sented  within  12  months  after  its  accrual ;  suit 
thereon,  prosecuted  cimtintiously,  haTing  been 
commenced  against  the  estate  of  S.  within  12 
months  after  such  decree. 

Appeal  from  Circuit  Court,  Bollock  Ooon- 
ty;  A.  A  Evans,  Judge. 

"To  be  officially  reported." 

Action  by  the  Executive  Committee  of 
Foreign  Missions  of  the  Presbyterian  Church 
against  J.  O.  Stahely,  executor.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.  Affirmed. 

J.  D.  Norman,  for  appellant  D.  S.  Be- 
Orane,  for  appellee. 

DENSON,  J.  The  win  of  Lucy  A.  Hopper 
was  daly  probated  In  the  probate  court  of 
Bullock  county  on  the  7th  day  of  Septem- 
ber, 1888,  and  letters  testamentary  thereon 
were  on  that  day  Issued  by  said  court  to 
J.  O.  Stakety  as  the  executor  of  the  will. 
W.  M.  Stakely,  Sr.,  was  one  of  the  sureties 
on  J.  O.  Stakely's  bond  as  such  executor.  W. 
M.  Stakely  died  testate  In  1898,  bis  wUl  was 
duly  probated  In  the  probate  court  of  Bul- 
lock county,  and  on  the  13th  day  of  Septem- 
ber, 1898,  letters  testamentary  were  regular- 
ly issued  to  J.  O.  Stakely  as  one  of  the 
executors  named  In  the  will  to  execute  the 
same,  and  he  was  at  the  trial  of  this  cause 
In  the  discharge  of  the  duties  of  such  exec- 
utorship. Mrs.  Lucy  A.  Hopper  devised  and 
bequeathed  to  her  stepdaughter,  Sarah  Ellen 
Hopper,  a  life  estate  In  all  her  property,  and 
by  other  Items  in  her  will  she  directed  the  dis- 
position of  the  property  that  might  remain 
at  the  death  of  Sarah  Ellen,  and  by  the  terms 
of  the  will  the  plaintiff  in  this  case  was 
made  a  residuary  legatee.  Sarah  Ellen  Hop- 
per, the  life  tenant  under  Mrs.  Hopper's 
will,  died  on  the  29th  day  of  May.  1901. 
J.  O.  Stakely,  as  the  executor  of  Mrs.  Hop- 
per's win,  made  a  final  settlement  of  Mrs. 
Hopper's  estate  In  the  probate  court  of  Bul- 
lock cotmty  on  the  20th  day  of  April,  1903. 
On  the  settlement  a  decree  was  rendered 
by  the  court  against  the  executor,  J.  O. 
Stakety,  and  In  favor  of  the  plaintiff  (appel- 
lee here),  in  the  sum  of  $3,56Z62,  and  the 
decree  was  never  paid.  Execution  was  du- 
ly issued  on  said  decree  from  the  probate 
court,  and  regularly  returned  by  the  sheriff 
of  the  coun^  "No  property  found."  This 


suit  was  commenced  on  the  12th  day  of  De- 
cember, 1908.  by  the  plaintiff,  against  J.  O. 
Stakely,  as  the  executor  of  the  estate  of  W. 
M.  Stakely,  Sr.,  deceased,  to  recover  the 
amount  of  the  said  decree.  In  defense  of 
the  suit  the  defendant  set  up  the  statute  of 
nonclalm,  and  on  the  trial  there  was  a  verdict 
and  Judgment  for  the  defendant.  On  motion 
made  by  the  plaintiff  the  court  set  aside 
the  verdict  and  Judgment,  and  granted  to 
the  plaintiff  a  new  trial,  and  from  the  order 
granting  the  new  trial  the  defendant  prose- 
cuted this  appeal. 

The  question  presented  by  the  record  for 
oar  determination  is  the  sufficiency  vel  non 
of  the  defense  of  the  statute  of  nonclalm. 
Code  1896,  SS  129,  130.  To  correctly  solve 
the  question,  It  Is  necessary  to  determine 
when  the  claim  of  the  plaintiff  accrued 
against  the  estate  of  W.  M.  Stakely,  Sr.. 
deceased.  The  Insistence  of  the  defendant 
with  respect  of  the  defense  is:  First,  that 
the  legacy  in  favor  of  the  plaintiff  under 
Mrs.  Hopper's  will  vested  on  the  death  of 
the  testatrix,  and  therefore  that  the  plaln- 
tltrs  claim  accrued  on  the  death  of  the  tes* 
tatrix;  second,  that  If  the  legacy  did  not 
rest  on  the  death  of  the  testatrix  it  did  on 
the  death  of  tbe  life  tenant;  that,  If  It  vested 
on  the  death  of  tbe  testatflx,  tbe  claim 
should  hare  been .  filed  within  12  months 
from  the  grant  of  letters  of  executorship  on 
the  Mtate  of  W.  M.  Stakely,  Sr.,  deceased; 
that,  if  It  vested  on  tbe  death  of  the  life 
touint,  that  was  the  date  on  which  the  claim 
accrued,  and  it  should  have  been  filed  as 
a  claim  against  the  estate  of  W.  M.  Stakely, 
Sr.,  deceased,  within  6  months  from  the 
death  of  tbe  life  tenant,  which  event  oc- 
curred on  the  29th  day  of  Hay,  1901.  The 
claim  was  not  filed  wltbln  either  of  the 
periods  above  named. 

It  Is  well  settled  that  the  law  favors  the 
vesting  of  legacies,  and  will  not  adjudge 
them  contingent,  unless  the  provisions  of 
the  will  show  the  testator  Intended  to  make 
them  such.  Foster  v.  Holland,  66  Ala.  474. 
Plaintiff's  legacy  depended  upon  whether  or 
not  there  was  anything  left  after  the  other 
legacies  had  been  paid.  Tbe  language  of 
the  third  item  of  the  will  Is :  "Of  moneys, 
notes,  and  bonds,  should  there  be  any  re- 
maining, I  give  to  Mrs.  Mary  B.  Watt,  of 
Seguin,  Texas,  five  hundred  dollars,  and  to 
her  daughter,  Mrs.  Julia  Lyde,  of  Montague, 
Texas,  five  hundred  dollars.  Should  there 
be  a  remainder,  I  give  to  the  aforesaid  Lucy 
C,  Smith  the  amount  of  one  thousand  dol- 
lars, and  the  balance,  if  any,  to  the  Board 
of  Foreign  Missions  of  the  Presbyterian 
Church  South."  Clearly  the  bequest  of  the 
plaintiff  was  contingent  upon  a  balance  be- 
ing left  after  the  payment  of  the  other  lega- 
cies, it  was  the  Intention  of  the  testatrix 
to  make  it  so  contingent,  and  the  plalntllTs 
right  was  that  of  residuary  legatee,  and  its 
claim  could  not  accrue  until  it  was  ascer- 
tained that  there  would  be  a  balance  over. 
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Tntbont  B  balance  orer  after  the  payment 
of  the  other  legades,  there  could  not  have 
possibly  vested  In  the  plalntUf  any  legacy 
under  the  will ;  but,  when  It  was  aecertalned 
that  there  was  such  balance.  Immediately 
plaintiff's  claim  accmed.  Marr  v,  McGnl- 
lougb,  6  Port  607;  Foster  v.  Holland,  56 
Ala.  474;  Campbell  v.  Weakley,  121  Ala. 
64,  25  South,  e&i.  In  the  case  of  Fretwell 
T.  HcLemore,  52  Ala.  124,  on  page  14S, 
tiila  court  said:  "The  claim  now  preferred 
la  to  charge  the  assets  for  administration 
In  the  hands  of  the  personal  representative 
of  the  surety  (on  ttie  administrator's  bond) 
with  the  satisfaction  of  a  devastavit  Im- 
putable to  the  principal  long  prior  to  the 
death  of  the  sure^.  It  would  nullify  the 
purposes  of  the  statute  to  exempt  this  claim 
from  its  operation.*^  In  that  case  tbere  had 
been  no  final  settlement  by  the  adminis- 
trator, but  the  proceeding  was  by  bill  in 
equity  to  recover  on  the  grounds  as  above 
stated ;  and  It  was  there  held  that  the  com- 
plainant's claim  accrued  at  the  time  the 
devastavit  was  committed,  and  that  It  shonld 
have  been  presented  against  the  estate  of 
the  surety  within  18  months  (the  period 
then  provided)  from  the  issuance  of  letters 
of  administration.  In  this  case  at  bar  there 
Is  no  proof  of  any  devastavit. 

The  case  of  McDowell  v.  Brantley,  80 
Ala.  173,  was  an  equity  case,  In  which  the 
cestui  que  trust  filed  a  bill  against  the 
trustee,  one  of  tbe  surviving  sureties  on  his 
bond,  and  the  administratrix  of  the  estate 
of  the  deceased  surety  on  his  bond  for  an 
account  and  settlement  of  tbe  trust  The 
bill  was  filed  In  1884,  and  averred  that  the 
trustee  was  appointed  In  January,  1877,  and 
gave  bond  for  the  falthfal  administration 
of  the  trust  with  McDowell  and  Burford  as 
bis  sureties;  that  the  surety  Burford  died 
In  1877,  and  In  April,  1877,  Mrs.  M.  M.  Bur- 
ford was  appointed  administratrix  of  his 
estate.  Tbe  bill  did  not  aver  that  any  claim 
on  account  of  any  default  on  the  part  of 
the  trustee  had  ever  been  presented  against 
Burford's  estate,  wherefore  the  administra- 
trix demurred,  thus  presenting  the  statute 
of  nonclalm  as  a  defense  to  the  bill.  The 
court,  through  Stone,  C.  J.,  said:  "The 
bond  In  this  case,  like  the  bonds  of  public 
officers,  executors,  administrators,  and  guard- 
ians, was  an  obligation  to  do  certain  duties 
and  execute  certain  trusts,  which  In  their 
administration  run  through  many  years. 
If  presentation  were  required  In  such  cases 
before  actual  default  committed,  it  could 
only  be  of  the  penalty  of  the  bond — ^nothing 
more  definite,  and  nothing  less  In  amount 
In  this  case  the  claim  would  have  been 
$8,000,  the  penalty  of  the  bond.  This,  too, 
at  a  time  when  there  was  no  known  de-  j 
fault  and,  for  aught  that  we  can  know, 
there  was  In  fact  no  default  The  bill  I 
shows  no  default  until  January,  1884.  The  ' 
profession  know  well  what  effect  the  presen-  j 
tatlon  of  claims  has  on  admlnlstratlonE.  | 


They  generally  tie  up  the  assets,  delay  dis- 
bursements and  distributions,  and  frequently 
lead — ^rightfully  lead — to  report  of  insol- 
vency, order  for  sale  of  real  estate,  and 
many  other  consequeucefl  not  necessary  to 
be  mentloued.  And  in  such  cases  as  this 
all  these  consequences  might  be  entailed  on 
the  administration,  and  for  an  unknown 
number  of  years,  when  In  fact  there  was 
no  default  and  no  claim  had  accrued.  The 
Legislature  cannot  be  supposed  to  have  con- 
templated or  Intended  such  results  as  these.** 
It  was  held  that  Mrs.  Bnrford*!  demurrer 
was  properly  overruled. 

It  seems  to  us  that  the  reasoning  In  the 
case  quoted  from  Is  apposite  here.  What 
claim,  we  ask,  for  what  amount  would  the 
plaintiff  have  presented  Ita  claim  against 
tbe  administrator?  The  facts  show  no  de- 
fault prior  to  the  failure  to  pay  tbe  decree 
rendered  on  tbe  final  settlement  ascertain- 
ing the  amount  of  plaintiff's  legacy.  It  may 
be  that  the  liability  of  tbe  executor  to  the 
plaintiff  could  not  have  been  ascertained  be- 
fore t)ie  day  of  the  final  settlement;  at  any 
rate.  It  was  not  We  conclude  the  facta  In 
this  case  do  not  show  that  the  plaintiff's 
claim  had,  within  the  meaning  of  the  statute, 
accmed  before  tbe  roidltlon  of  the  decree 
on  the  final  settlement  Oode.  SS  120.  130; 
McDowell  V.  Brantley,  supra;  Nell  v.  Cun- 
ningham, 2  Port  171 ;  Fretwell  v.  McLemore, 
supra;  Blves  v.  Fllnn,  47  Ala.  481;  Ward 
V.  Yonge,  4S  Ala.  474;  Presley  v.  Weakley, 
135  Ala.  517,  38  South.  434,  93  Am.  Bt  Rep. 
89.  This  suit  was  commenced  within  12 
months  from  tbe  time  the  decree  of  the  final 
settlement  was  rendered,  and  has  been  prose- 
cuted without  abandonment  This  elimi- 
nates the  question  as  to  the  sufficiency  of 
tbe  presentation  of  the  claim  against  the 
estate  after  the  rendition  of  the  decree. 
Floyd  T.  Clayton,  67  Ala.  265. 
The  judgment  appealed  from  is  affirmed. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ.. 
ooDcnr. 


ALABAMA  ORBAT  SOUTHBRN  R.  00.  T. 
GUEST. 

(Supreme  Court  of  Alabama.   Dec  21,  1906.) 

1.  Railboads — Pebsons  ok  Track — Ih jtjbies 
— ^Acnon — InsTBucnons. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  pedestrian,  the  court  instruct- 
ed that  if  those  In  charge  of  the  train  knew 
that  the  public  were  wont  to  pass  wiUi  such  fre- 
quency and  in  such  numbers  as  that  those  In 
charge  of  tbe  train  knew  that  there  waa  a  like- 
lihood that  there  were  persons  on  the  track 
and  that  such  persons  might  be  injured,  tbe 
tacts  hypothesized  showed  such  redtiess  indif- 
ference as  would  render  defendant  liable  tor  the 
injaries,  and  plaintiff  was  entitled  to  a  verdict 
if  deceased  was  so  killed,  "notwithstanding  there 
was  no  faalt  on  the  part  of  the  serraDts  of  de- 
fendant," and  notwithstanding  that  deceaaed 
waa  negligent.  Held  that,  while  the  Instruction 
might  have  had  a  misleading  tendency,  it  was 
not  reversible  error,  aa  the  quoted  phrase  tvf- 
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dently  referred  to  the  conduct  of  the  servants 
after  the  discovery  of  the  peril  of  deceased. 

2.  Sake. 

Where,  in  an  actJon  for  the  death  of  one 
ran  over  b;  a  railroad  train,  a  count  of  the 
complaint  did  not  allege  a  high  rate  of  speed 
at  the  time  deceased  ires  stmck,  except  poasibl; 
luferentiall7  and  the  evidence  was  conflicting 
as  to  the  rate  of  speed  of  the  train  at  the  time 
it  struck  deceased,  some  witnesses  putting  it 
as  low  as  two  or  three  miles  an  hour,  it  was 
proper  to  refuse  a  requested  instruction  that 
the  jury  could  not  find  for  plaintiff  on  sncfa 
count  unless  they  were  satisfied  that  the  cats 
were  being  run  at  a  high  and  dangerous  rate 
of  speed  when  deceased  was  struck. 

3.  TbiaX/— Abquuentative  Instruciion. 

The  court  was  requested  to  charge  that  the 
mere  intentional  omission  to'  perform  a  dutr* 
or  the  intentional  doing  of  an  act  contrary  to 
duty,  although  such  conduct  be  culpable  and 
result  in  injury,  falls  short  of  showing  that  the 
fnjary  was  wantonly  Infiicted,  and  that  unless 
tlwre  was  a  purpose  to  inflict  the  injury  it  can- 
not be  said  to  be  intentionally  done,  and  unless 
an  act  is  done  or  omitted  ander  circnmstances 
known  to  the  person  such  that  his  conduct  is 
likely  to  result  in  injury,  and  ttirough  reckless 
indifference  to  consequences  be  consciously  or 
intentionally  does  a  wrongful  act  or  omits  an 
act,  tlie  Injury  cannot  be  said  to  Im  wantonly 
inflicted.  HelS,  tb&t  the  instruction  was  prop- 
erly refused  as  argamentative. 
4^  Same — ^Forual  Defects. 

A  requested  instruction,  that  if  the  jury 
"l>eUeve  from  the  evidence  in  this  case  they 
mast  find  for  the  defendant,"  was  properly  re- 
fnaed  as  faulty  in  form. 
C  Raiumads — Pebbonb  oh  Track— InjuBiEs 
— Action — Instbuction. 

In  an  action  for  the  death  of  one  run  over 
by  cars  detached  from  a  locomotive,  the  court 
was  requested  to  instruct  that  if  the  place  at 
which  the  killing  occurred  was  not  in  a  populous 
district  of  an  incorporated  town,  and  was  not 
a  place  where  those  in  charge  of  the  train  knew 
the  public  were  accustomed  to  pass  with  such 
frequency  and  in  such  numbers  that  they  might 
know  there  was  a  likelihood  that  there  were 
persons  on  the  track,  the  jury  could  not  find  a 
verdict  for  plaintiff,  unless  after  discovering 
the  peril  some  agent  or  servant  of  defendant 
consciously  failed  to  do  something  which  be 
knew  it  was  his  duty  to  do  to  prevent  the  hap- 
pening of  the  injury :  and  an  instructioD  was  al- 
so requested  that,  if  the  place  at  which  deceased 
was  killed  was  not  a  place  where  those  in  charge 
of  the  train  knew  the  public  were  accustomed 
to  pass  with  such  frequency  as  that  they  mi^ht 
know  or  have  reason  to  believe  there  was  a  like- 
lihood that  there  were  persons  on  the  track,  the 
jury  could  not  find  for  defendant  unless  they 
found  that  after  the  discovery  of  the  peril  the 
agents  failed  to  do  their  duty.  Held,  that  the 
instructions  were  erroneously  refused,  since 
they  correctly  stated  the  law  on  the  facts  hy- 
pothesized. 

6.  NEGuaEKCE— Wanton  Nsxsxioence — Deti- 
NinoN. 

An  instruction  that,  to  constitute  wanton 
negligence,  an  act  done  or  omitted  must  have 
be«n  done  or  omitted  with  a  present  knowledge 
that  injury  would  probably  result,  Is  correct 
[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Gent.  Dig.  Negligence,  {  13.] 

7.  Evidence — ^Rebuttal 

Where,  in  an  action  for  the  death  of  one 
ran  over  by  a  railroad  train,  defendant,  by  the 
introduction  of  certain  evidence,  tendered  an 
issue  of  suicide,  it  was  competent  for  plaintiff 
to  offer  evidence  In  rebuttal. 

8.  Bailboadb — Injitbt  to  PiasoN  on  Track 
— ^Action — Evidence. 

In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train,  it  was  competent  to  show 


the  condition  as  to  the  frequency  and  numbra 
of  persons  passing  along  defendant's  track  at 
the  time  ana  place  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Bailroads.  §  1848.  J 

Ajipeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; J.  A.  Bllbro,  Judge. 

"To  be  offlclally  reported." 

Action  by  J.  H.  E.  Guest,  as  administrator 
ot  the  estate  of  J.  M.  Dean,  deceased,  against 
the  Alabama  Great  Southern  Ballroad  Com- 
pany. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.  Revened. 

This  action  was  brought  by  appellee,  J.  H. 
E.  Guest,  as  the  administrator  of  the  estate 
of  J.  M.  Dean. 

The  following  charges  were  given  at  the 
request  of  plaiDtifT: 

"(41)  To  run  a  train-  at  a  high  rate  of 
speed  and  without  signals  of  approach,  with- 
out warning,  at  a  place  In  a  populous  dis- 
trict of  an  Incorporated  town  where  those 
In  charge  of  the  train  know  the  public  are 
wont  to  pass  with  such  frequency  and  in 
such  numbers  as  that  they  may  know  there  Is 
a  likelihood  that  there  are  persons  on  the 
track  at  such  place,  and  that  such  persons 
may  probably  be  injured  by  such  trains,  is 
such  reckless  IndifTerence  to  the  safety  of 
such  persons  as  would  render  the  employer 
liable  for  injury  resulting  therefrom,  notwith- 
standing there  was  negligence  on  the  part 
of  the  person  Injured  and  no  fault  on  the 
part  of  the  servants  after  seeing  the  danger. 

"(42)  If  the  jury  believe,  from  the  evidence 
in  this  case,  that  the  defendant's  agent  or 
servant  In  charge  of  the  two  cars  and  the 
caboose  ran  them  at  a  high  rate  of  speed, 
without  signals  of  approach,  without  warn- 
ing, at  the  place  where  the  decedent,  Wil- 
liam Dean,  was  killed,  and  If  said  place  of 
killing  was  In  an  Incorporated  town,  where 
those  in  charge  of  said  cars  and  caboose 
knew  the  public  at  said  time  were  wont  to 
pass  and  did  pass  with  such  frequency  and 
In  svcb  numbers  as  that  those  In  charge  of 
said  cars  and  caboose  knew  that  there  was  a 
likelihood  that  there  were  persons  on  the 
track  at  the  time  and  place  when  and  where 
deceased,  William  Dean,  was  killed,  and 
that  Buch  persons  might  be  injured  by  such 
cars  and  caboose  at  that  time  and  place, 
then  that  Is  such  reckless  Indifference  to  the 
safety  of  such  persons  as  would  render  the 
defendant  liable  for  the  injuries  received; 
and  In  such  event,  plaintiff  is  entitled  to  a 
verdict,  If  Dean  was  thus  killed,  notwith- 
standing there  was  no  fanlt  on  the  part  of 
servants  of  defendant,  and  notwithstanding 
the  deceased,  William  Dean,  was  negligent" 

Charges  were  requested  by  and  refused  to 
defendant  as  follows: 

"(18)  The  court  charges  the  jury  that 
the  mere  Intentional  omission  to  perform  a 
duty,  or  the  Intentional  doing  of  an  act  con- 
trary to  duty,  although  such  conduct  be 
culpable  and  result  In  Ixtjury,  without  morft 
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falls  Tery  far  ehort  of  showing  that  the 
Injury  was  wantonly  or  Intentionally  In- 
flicted. Unless  there  was  a  purpose  to  In- 
flict the  Injury,  it  cannot  be  said  to  be  In- 
tentionally done;  and  unless  an  act  Is  done 
or  omitted  to  be  done  under  circumstances 
and  conditions  known  to  the  person  that 
bis  conduct  Is  likely  to  or  probably  will  re- 
flolt  in  injury,  and  through  reckless  Indif- 
ference to  consequences  he  consclonsly  or 
intentionally  does  a  wrongful  act  or  omits 
an  act,  the  injury  cannot  be  said  to  be 
wantonly  Inflicted. 

"(19)  The  court  charges  the  Jury  that  one 
who  Is  Injured  in  consequence  of  being  negll- 
gmtly  on  a  railroad  track  cannot  recover,  nn- 
leaa  the  railroad  emidoyte  are  guilty  of  such 
groSB  n^llgence  or  recklessness  as  amounts 
to  wantonness  or  Intention  to  inflict  the  in- 
jury; and  that  this  wantonness  and  intention 
to  do  wrong  can  never  be  Imputed  to  them, 
unless  they  actually  know,  not  merely  ought 
toknow,  tbeperUous  position  ofthepersonon 
the  tracjkr  and  with  such  knowledge  failed  to 
resort  to  every  reasonable  effort  to  avert  dla-, 
astrous  consequence.  And  flds  rule  applies' 
as  well  to  densely  peculated  nelghborbooda 
In  thB  conntty  aa  to  the  streets  of  a  town  and 
city." 

"(28)  The  court  charges  tbe  Jury  that  If  the 
place  at  which  the  killing  occurred  was  not 
In  a  p(9ulous  district  ot  an  inonporated 
town,  and  was  not  a  place  where  those  in 
charge  of  tiie  train  knew  tbe  public  were 
accustomed  to  pass  with  such  fireqnency  and 
in  such  number  as  that  th^  mi^  know 
there  is  a  Ilkdlhood  that  there  are  persons 
fm  the  track  at  such  time  and  place,  then  the 
Jnry  cannot  flnd  a  verdict  for  tbe  plaintiff, 
nnless  Uiey  flnd  that  after  discovery  of  peril 
some  agent  w  servant  of  defendant  con- 
sdously  failed  to  do  something  which  he 
knefw  it  was  bis  duty  to  do  to  prevent  the 
happening  of  the  injury." 

"(81)  The  court  charges  tbe  Jury  that  the 
plaintiff  cannot  recover  in  this  case  unless 
yon  are  ressonably  satisfied  from  tbe  evi- 
dence that  defendantfs  agent  or  servant  in 
charge  of  the  cars  discovered  deceased  on  the 
track,  and  knew  from  the  Surrounding  cir- 
cumstances that  he  would  not  or  could  not 
leave  the  track  In  time  to  prevent  injuring  ; 
him,  and  that  with  this  knowledge,  and  hav- 
ing In  mind  what  to  do  to  prevent  injuring 
blm,  he  failed  to  use  such  means  at  command 
to  avoid  the  accident 

"02)  Tbe  court  charges  the  Jury  that,  un- 
less tbey  are  reasonably  satisfied  from  the 
evidence  that  defendant's  agent  or  servant 
in  charge  of  the  car  could  by  the  use  of 
reasonable  diligence  have  averted  the  In- 
jury to  deceased  after  he  was  discovered  on 
the  track  and  after  bis  perilous  positlou  and 
danger  was  known  to  them,  they  should 
find  for  the  defendant 

"(S3)  The  court  charges  the  Jury  that,  if 
they  believe  from  the  evidence  that  no  skill 


and  diligence  and  preventive  ^orto  which 
the  agent  or  servants  could  have  put  forth 
or  used  after  they  discovered  Mr.  William 
Dean  on  tbe  track  and  his  dangerous  position 
could  have  averted  the  injury,  then  they 
must  flnd  for  tbe  defendant 

"(34)  The  court  charges  the  Jury  that  it 
Is  only  when  the  employes  of  the  company 
operating  tbe  car  fail  to  exercise  reasonable 
care  to  avoid  injuring  him  after  the  party  on 
tbe  track  had  been  discovered  and  peril  ot 
the  Injury  had  become  apparent  that  they  are 
held  to  be  guilty  of  wanton  negligence. 

"(35)  The  court  charges  the  Jury  that  they 
cannot  flnd  for  the  plaintiff  on  the  eighth 
count  of  the  complaint  unless  tbey  are  rea- 
sonably satisfied  from  the  evidence  that  the 
cars  were  being  run  at  a  high  and  dangerous 
rate  of  speed  at  the  time  William  Dean  was 
struck." 

"(37)  The  court  charges  the  Jury  that  if 
the  place  at  which  Mr.  Dean  was  killed  was 
not  in  a  populous  district  of  an  Incorporated 
town,  and  was  not  a  place  where  those  in 
charge  ot  the  train  knew  the  public  were 
accustomed  to  pass  with  such  frequency  and 
in  such  numbos  as  that  they  might  know  or 
have  reason  to  believe  there  Is  a  llkelibood 
that  there  are  persons  aa  the  track  at  such 
time  and  place,  then  the  Jury  cannot  flnd  tm 
the  defendant,  nnless  th^  flnd  that  after 
discovery  <tf  the  peril  of  Mr.  Dean  defend- 
ants agent  or  servant  in  charge  of  tbe  cars 
failed  to  do  something  which  be  knew  it  was 
bis  duty  to  do  to  prevent  injury. 

**(S8)  To  cmutltnte  wanton  negligence,  tbe 
act  done  or  omitted  must  have  been  done  or 
omitted  wlOi  a  present  knowledge  that  in- 
Jury  would  probaWy  result 

"(39)  If  tbe  Jury  believe  tnm  the  evidence 
in  this  case,  they  must  flnd  fbr  tbe  d^endant 
on  the  second  count  in  the  complaint" 

Goodhue  &  Blackwood,  for  appellant 
Howard  &  IsbeU  and  Davis  &  Haralson. 

for  appellee. 

DOWDBLL,  J.  On  the  former  appeal  in 
this  case  (Alabama  Great  Southern  Railroad 
Go.  T.  Guest  Administrator,  136  Ala.  348.  34 
South.  968)  the  principles  of  the  law  ap- 
plicable to  the  case  under  the  Issues  on  which 
it  was  last  tried  were  then  very  fully  stated. 
There  Is  no  substantial  difference  in  the  facts 
now  and  then.  The  law  as  there  stated  in 
the  opinion  of  Haralson,  J.,  applies  with 
equal  force  and  pertinency  here.  The  case 
was  tried  on  the  counts  In  the  complaint 
counting  on  willful  or  Intentional  miscon- 
duct on  tbe  part  of  the  defendant's  servants 
or  agents,  or  that  which  is  In  law  tbe  equiva- 
lent of  willfulness,  wantonness,  or  reckless 
Indifference  to  probable  results.  What  was 
said  on  the  former  api>eal  may  well  be  re- 
peated here:  "It  cannot  be  dented  that 
plaintiff's  Intestate  was  a  trespasser  on  de- 
fendant's tra(^  to  whom  the  company  owed 
no  duty  except  tbe  ex«clse  of  reasonable 
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care  to  avoid  Injuring  blin.  If  and  after  Ida 
peril  became  apparent  to  Iti  empb^te;  but 
tbey  bad  no  rli^t  to  kill  blm  on  tUs  account 
tf  ther  ooald  avoid  It  Hal^  t.  K.  0.  H.  4  B. 
B.  R.  Oo.,  113  Ala.  640;  21  Sontb.  8ST.  The 
doctrine  tbas  stated  and  recognized,  le  not  to 
be  taken  as  of  nnqnalllled  and  miBbaded  KpgHir 
cation  In  ell  cases.  A  trespasser  mar  not  be 
yet  dlMovered  mx  tbe  tra^c  of  tbe  company, 
but  if  tbe  employe  bad  reason  to  believe  be 
was  there  It  would  be  wantonuess  to  take  no 
care  not  to  kill  blm.  *When  a  railroad  rtins 
its  trade  tbroivh  districts  of  a  dly,  town* 
or  Tillage  densely  popolated,  and  the  demands 
of  trade  and  public  Interconrse  necessitate 
tbe  freqnent  crossing  of  flie  tndk.  It  Is  the 
doty  of  those  opwating  an  ei^ne  ot»  tbe 
track  in  sncb  places  to  ke^  a  lookout  This 
duty  is  not  specially  imposed  1^  statute,  but 
arises  from  the  likelibood  that  In  such  places 
there  are  parsons  on 'the  tra<^  and  the 
bouoden  duty  to  guard  against  Inflicting 
death  or  Injury  In  places  and  under  drcom- 
stances  where  and  vhm  It  Is  llkdy  to  result 
unless  due  care  la  obsored.  Tbe  duty  arises 
wben  ttie  drcmnstances  exist  which  call  for 
its  exercise.*  8.  ft  W.  R.  B.  Go.  t.  Meadors, 
«S  Ala.  3S7, 10  South.  141 ;  L.  ft  N.  B.  R.  Co. 
T.  Webb.  97  Ahi.  80S,  12  South.  374 ;  L.  ft  N. 
R.  B.  Oo.  T.  Anchors,  114  Ala.  402,  22  South. 
279,  62  Am.  St  Rep.  116;  M.  ft  O.  R.  B.  Ck).  t. 
Martin,  117  Ala.  867,  23  South.  231 ;  L.  ft  N. 
B.  a  Oo.  T.  Brown,  121  AU.  221.  2S  South. 
409.  To  run  a  train  at  a  h^h  rate  of  speed 
and  without  signals  of  approach,  where  the 
trainmen  have  reason  to  believe  there  are 
persons  in  exposed  positions  <m  the  trade,  as 
ovw  an  mvuarded  crossing  in  a  populous 
district  of  a  dty,  or  where  tiie  public  are 
wont  to  pass  on  tbe  track  with  such  fre- 
iiaeacy  and  in  such  numbers — facts  known 
to  those  in  charge  of  the  train — as  that  they 
will  be  held  to  a  knowle^ee  of  the  probable 
-consequences  of  maintaining  greater  speed 
without  warning,  so  as  to  Impute  to  them 
reckless  indifference  in  respect  thereto,  would 
xea&ee  tbe  employer  liable  for  Injuries  re- 
sulting therefrom,  notwithstanding  there  was 
negligence  on  the  part  of  those  injured  and 
no  fault  on  the  part  of  the  servants  after 
seeing  the  danger.  Ga.  Pac.  R.  R.  Co.  t. 
Lee,  92  Ala.  262,  0  South.  230;  Highland  A. 
-ft  B.  R.  R.  Co.  T.  Bobbins,  124  Ala.  118,  27 
South.  422,  82  Am.  St  Rep.  153." 

The  doctrine  that  the  duty  of  those  In  the 
management  and  control  and  running  of  loco- 
motive engines  and  cars  not  to  willfully  or 
Intentionally  or  wantonly  kill  or  injure  a 
trespasser  Is  just  as  Imperatire  as  If  tbe  per- 
son so  Injnred  at  the  time  of  such  injury 
was  lawfully  at  the  place  Is  too  well  settled 
to  admit  of  question.  In  other  words,  the 
duty  owii^  to  a  trespasser  not  to  willfully, 
Intentionally,  or  wantonly  Injure  him  Is  as 
great  as  tbe  duty  owing  to  one  who  is  not 
a  trespasser.  In  such  cases,  the  law  makes 
no  possible  distinction.  If  the  conditions, 
as  to  the  numbers  and  frequency  of  perstms 
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upon  the  tracks  of  the  railroad  company  and 
of  whldi  Its  agents  or  servants  have  knowl- 
edge, exist  BO  as  to  constltnte  It  In  law 
wantonness  to  run  Its  trains  at  a  dangerous 
rate  of  QMsd  at  such  time  and  place,  then  It 
is  wholly  liwTT<atefIai  whether  such  conditions 
ore  created  by  trespassers  or  by  such  as  may 
have  a  lawful  right  to  be  on  the  trades.  If 
tbe  caboose  and  two  cars  were  cut  loose  from 
the  train  and  allowed  to  run  down  the  track 
In  the  manner  and  way  and  under  the  circum- 
stances and  conditions  as  averred  In  the  com- 
plaint such  act  and  conduct  on  the  part  of 
those  in  control  of  the  train  was  as  a  matter 
of  law  wantonness,  and  subsequent  efforts 
on  the  part  of  defendant's  servants  or  agents, 
after  discovering  the  peril  of  tbe  deceased, 
to  avoid  Injury  to  him,  would  not  exempt 
the  defendant  from  liability  tor  the  injury 
that  was  inflicted. 

Charge  No.  41,  given  at  the  instance  of  tiie 
plaintiff,  states  the  law  as  above  laid  down, 
and  tbe  giving  of  It  was,  thereijpre,  free 
from  error.  Likewise  charge  42,  given  tox 
the  plaintiff,  asserts  the  doctrine  as  abova 
stated.  It  may  he  that  this  latter  charge 
bad  a  misleading  tendency  In  the  last  clause, 
and  for  that  reason  might  have  properly  been 
refused,  yet  the  giving  of  It  does  not  consti- 
tute revOTslble  error.  When  the  charge  Is 
taken  as  a  wholes  It  is  rendered  evident  that 
the  statement  In  the  last  clause — "notwith- 
standing there  was  no  fault  on  the  part  of 
the  servants  of  defendant" — had  reference 
to  the  conduct  of  the  servants  aftw  the  dis- 
covery of  tbe  p«'ll  of  the  deceased.  It  was 
certainly  open  to  the  defendant  if  be  con- 
ceived that  there  was  any  tendency  to  mis- 
lead tbe  Jury  In  this  respect  to  have  ooun^ 
acted  any  such  tendency  ^  requesting  an 
explanatory  charge. 

The  eighth  count  of  the  complaint  does 
not  aver  that  the  deteched  cars  and  caboose 
wen  being  run  at  a  high  and  dangerous 
rate  of  speed  at  the  time  they  struck  the  de- 
ceased except  possibly  In  an  Inferential  way. 
It  is  av^red  in  the  first  part  of  this  count 
that  tbe  two  cars  and  cabo<»e,  which  were 
detached  from  the  train,  were  allowed  to 
run  down  the  main  line  of  defendant's  track, 
and  in  the  conclusion  of  the  count  It  Is  avos 
red :  "And  on  tbe  day  aforesaid,  a  few  feet 
south  of  said  public  crossing  at  a  point  near 
said  freight  depot,  defendant's  agents  and 
servants  ran  said  detached  cars  and  caboose 
willfully,  wantonly,  or  Intentionally  upon  or 
against  said  William  Dean,  and  kllling-hlm." 
The  evidence  was  In  conflict  as  to  the  rate 
of  speed  of  the  cars  at  the  time  they  strud£ 
the  deceased.  One  witness  put  the  rate  as 
low  as  two  or  three  miles  an  hour.  It  was, 
therefore,  open  to  the  Jury,  under  all  tbe  evi- 
dence, to  find  that  the  cars  and  caboose, 
when  detached,  were  allowed  to  run  down 
the  main  line  at  a  hl^  and  dangerous  rate 
of  speed,  and  when  th^  struck  and  killed 
the  deceased  the  speed  at  this  particular 
time,  by  the  subsequoit  ^forts  of  the  de- 
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of  the  deceased's  peril,  had  been  checked  to 
the  low  rate  of  two  or  three  mtles  an  hour ; 
and  on  this  phase  of  the  case,  under  the  law 
as  we  have  above  laid  down,  written  charge 
1^0.  3C,  requested  by  the  defendant,  was  prop- 
erly refused. 

Charge  29,  requested  by  the  defendant,  was 
substantially  covered  by  written  charges  13 
and  15,  given  at  the  request  of  the  defendant 
Charge  18,  requested  by  defendant,  was  ar- 
gumentative, and  there  was  no  error  In  Its 
refusaL  Charges  19,  81,  S2,  83.  and  34,  re- 
fused to  the  defendant,  assert  a  contrary 
doctrine  to  that  hereinabove  laid  down,  and 
were  therefore  properly  refused.  Chaises 
20  and  80  were  Bubstantlally  covered  by  other 
written  charges  given  at  the  Instance  of  the 
defendant,  and  for  this  reason,  If  no  other, 
there  was  no  reversible  error  committed  In 
their  refusal.  Charge  39  was  faulty  In  form, 
and  for  this  reason  was  properly  refused. 

Charges  23  and  87,  requested  by  the  defend- 
ant, were  not  abstract,  as  contended  In  argn- 
ment  by  counsel  for  appellee,  and  on  the  facts 
hypothesized  correctly  stated  the  law.  The 
trial  court  committed  error  In  refusing  to 
give  each  of  said  charges.  It  Is  insisted  by 
counsel  for  appellee  that  charge  38,  refused 
to  the  defendant,  was  substantially  covered 
by  written  charges  given  at  the  Instance  of 
the  defendant  We  fall  to  find  in  the  record 
any  eubstaotlal  duplicate  for  charge  88  In 
the  written  charges  glv^  for  the  defendant 
This  charge  should  have  been  given  as  re- 
quested. The  definition  of  wantonness  as 
contained  in  the  chai^  Is  supported  by 
Brown's  Case,  121  Ala.  221,  25  South.  609, 
and  Bank'!  Case,  182  Ala.  471,  81  Bontli. 
573. 

By  the  Introduction  in  evidence  on  the  part 
of  the  defendant  of  the  showing  as  to  the 
witness  Shafer,  the  defendant  tendered  ar 
Issue  of  suicide  by  the  plaintiff's  Intestate, 
and  in  so  doing  made  It  competent  for  the 
plaintiff  to  offer  evidence  In  rebuttal  of  this 
theory;  and  such  was  the  character  of  the 
evidence  objected  to  by  the  defendant.  The 
general  rule  of  the  relevancy  of  evidence  is 
that  all  facts  are  admissible  In  evidence 
which  logically  tend  to  prove  or  disprove  the 
fact  in  issua  11  Am.  &  Sag,  Ency.  Law 
(2d  Ed.)  502.  We  find  no  error  in  the  rulings 
of  the  court  on  the  objections  to  evidence 
along  this  line.  It  was  competent  to  show 
the  condition  as  to  the  frequency  and  num- 
bers of  persons  passing  along  the  defendant's 
tracks  at  the  time  and  place  in  question^  and 
there  was  no  error  in  the  rulings  of  the  trial 
court  on  the  defendant's  objection  to  evl< 
dence  offered  along  this  line. 

For  the  errors  pointed  out,  the  Judgment  of 
the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remauded. 

HARALSON.  BIHF80N.  and  AMDEB80N, 
JJ.,  Cfmcnr. 


MILLBR,  County  Treasurer,  v.  STATE 
•8Z>  raL  PARIS.  Coroner. 
(Supreme  Court  of  Alabama.  Dec.  21,  1906.) 

1.  GOUMTIKB— AuniT  OF  0Z.U1U— AlXOWANCK 
or  OOBOHEB'S  FXES. 

Code  1896.  I  968,  sabd.  8,  and  Hctioni 
1416, 1417.  14^  Bubd.  4,  require  that  all  claims 
sgaioBt  a  county  shall  be  presented  to  the  com- 
mlBsionerB*  court  or  the  boards  of  revenue  ezer- 
clBlng  the  powers  of  the  commlsBionera'  court; 
and  Act  Feb.  18.  1889  (Acts  1898-90,  p.  1115). 
creating  the  board  of  revenue  of  JefCerBon  coun- 
ty, contlnaed  such  fio&ncial  policy,  and  gave  to 
such  board  all  Jurifldictlon  vested  In  the  county 
commlBsioners,  requiring  the  board  to  perform 
all  duties  reqalred  of  courts  of  county  conuoiB- 
sloners,  among  which  is  that  of  auditing  all 
clalmB  against  the  county,  allowing  th»  same, 
Issuing  warranti  to  the  treasurer,  and  keeping 
a  registry  of  the  same,  Held,  that  under  so^ 
l^Lsiatlon  a  coroner  was  not  entitled  to  compel 
a  treaaurer  of  J.  county  to  pay  his  claims  for 
fees  for  holding  an  inquest,  which  had  not 
been  audited  and  allowed  by  the  board  ot  rev- 
enue, notwithstanding  Act  Feb.  10,  1889  (Acts 
1808-99,  D.  81D),  urovidhu  for  the  paymoit  of 
coroner's  xees  witEoat  referenoe  to  the  county 
board. 

2:  Same  —  BTAxum  ~  Oonmomre  Paovx- 
aions. 

Act  Feb.  10,  1899  (Acts  1898-99.  p.  816) 

L2,  requiring  a  coroner  to  ItemiEe  and  verify 
I  accounts  of  claims  tor  fees  and  holding  In- 
qnests,  does  not  create  any  irreconcilable  «»• 
fllct  between  such  act  and  the  general  law  re- 
qulrlng  auditing  and  allowance  by  the  board  of 
revnue  of  all  dalms  ag^st  the  county. 

Aroeal  from  City  Gonrt  of  Blimlngbam; 
G  W.  Fergason,  Judge. 

"To  be  ofBdally  refnTted." 

Petition  by  the  atate^  on  relation  of  W.  D. 
Paris,  coroner,  for  mandamus  to  compel  H. 
0.  Miller,  as  treaaorer  of  Jefferson  county,  to 
pay  petitioner's  fees  for  holding  an  Inquest 
From  an  ordw  directing  a  poonptory  writ 
re^ndent  appeals.  Reversed. 

Sharpe  &  HUlw  and  Caldw^  ft  Oarmich- 
»1,  for  appellant  Blchaid  H  EWee,  fbr  ap- 
pellee. 

DOWDELL,  J.  This  Is  a  proceeding  on 
petition  for  a  mandamus  against  the  de- 
fendant Miller,  as  treasurer  of  Jefferson 
county,  to  compel  him  as  such  treasurer  to 
pay  petitioner's  claim  for  fees  as  coroner  of 
Jefferson  county  for  holding  an  Inquest  The 
petitioner's  claim  was  duly  itemized  and  veri- 
fied, and  presented  to  the  defendant  as 
treasurer  for  payment  and  was  refused.  The 
refusal  of  the  treasurer  was  put  upon  the 
ground  that  the  claim  of  the  petitioner  had 
not  been  audited  and  allowed  by  the  board  of 
revenue  of  Jefferson  county,  and  until  that 
was  done  he  (the  treasurer)  was  not  au- 
thorized under  the  law  to  pay  the  claim.  On 
the  hearing  of  the  petition,  the  city  court  or- 
dered a  peremptory  writ  of  mandamus  to 
issue  to  the  defendant  directing  htm  as  aucb 
treasurer  to  pay  the  claim,  and  from  tbis 
Judgment  of  the  dtj  court  the  present  ap- 
peal is  prosecuted. 

The  contention  of  the  petitioner,  appellee 
here,  Is  that  under  the  qwdal  act  apiwoved 
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Febnury  10;  1809  (Acts  1808-00,  p.  Slff).  tbe 
board  of  reveone  of  JtiTerson  cotmty  have 
no  discretion  as  to  the  allowance  of  a  claim 
for  f^  by  the  coroner  of  that  county,  and 
therefore  no  authority  In  law  to  audit  and 
allow  the  same.  In  support  of  1Mb  conten- 
tion the  api>ellee  relies  mainly  upon  the  case 
of  Jefferson  County  t.  Abearaathy,  189  Ala. 
268,  36  South.  881.  and  an  expression  by 
Brlckell.  O.  J..  In  the  case  of  Hawkins  t. 
Duncan,  103  Ala.  802,  10  South.  828;  and. 
furthermore.  In  connection  with  the  expres- 
sion used  In  tbe  latter  case  upon  the  provision 
contained  in  section  2  of  tbe  special  act  of 
February  10th,  which  requires  tbe  claim  of 
the  coroner  for  his  fees  for  holding  an  In- 
quest to  be  "itemized  and  verified."  In  the 
case  of  Jefferson  Oounty  t.  Abematby,  supra, 
which  was  a  suit  against  the  county,  and 
In  which  It  was  averred  and  provoi  tliat  the 
coroner's  claim  for  fees  for  holding  an  In- 
quest had  been  presented  to  the  board  of 
revenue  and  disallowed,  It  was  held  that  th* 
special  act  of  February  lOth  was  Inconsist- 
ent with  the  ^eral  statute.  In  that  It  took 
away  from  the  board  of  revenue  the  discre- 
tion conferred  on  that  body  by  the  general 
statute  in  the  matter  of  the  allowance  of  the 
claim  of  the  coroner  for  fees  In  holding  In- 
quests, and  to  this  extent  the  special  act 
repealed  the  gmoral  statute.  We  took  oc- 
casion, also,  to  say  in  that  case  that  other 
provisions  of  the  general  statute  which  were 
not  In  conflict  with  the  special  act  were  un- 
affected by  the  latter  and  remained  In  force. 

It  has  been,  and  stUl  Is,  the  general  finan- 
cial policy  of  tbe  state  that  all  claims  against 
a  county  shall  be  presented  to  the  commis- 
sioners' court,  or  to  the  boards  of  revenue 
exercising  the  powers  and  duties  of  the  com- 
missioners' court.  Code  1806,  I  9(S8,  subd. 
3;  sections  1416,  1417;  section  1429,  subd.  4. 
This  same  financial  policy  Is  manifested  In 
the  local  act  of  Febroary  18,  1890.  Acta 
1808-90,  p.  1116,  creating  tbe  board  of  reve- 
nue of  Jefferson  county  In  sections  3,  4,  6,  and 
9  of  said  act,  and  which  said  local  act  was 
passed  subsequent  to  the  special  act  In  ques- 
tion. Besides  tbe  duties  and  powers  con- 
ferred on  that  board  by  said  local  act  In  sec- 
tions 3,  6,  and  9,  section  4  gives  the  board 
all  the  Jurisdiction  and  powers  vested  In  the 
county  commissioners,  and  requires  It  to  per- 
form all  the  duties  and  services  required  by 
law  of  courts  of  county  commissioners. 
Among  tbe  duties  required  by  the  general 
law,  as  well  as  by  the  local  act  of  February 
18.  1809,  Is  to  be  found  the  duty  of  auditing 
all  the  claims  against  the  county,  of  allow- 
ing the  same,  of  Issuing  the  warrants  to  the 
treasurer,  and  of  keeping  a  registry  of  tbe 
same.  We  fall  to  see  any  Inconsistency  or 
repugnancy  between  the  provisions  of  tbe 
general  law  requiring  the  auditing  and  allow* 


ance  by  ibe  board  of  rerenue  of  tbt  claims 
of  the  coroner  for  fees  in  holding  an  Inquest 
and  any  provision  in  the  special  act  In  qu^- 
tlon.  It  may  be  that  under  the  Influence  of 
the  decision  In  Jefferson  County  v.  Abematby, 
supra.  If  the  board  of  revenue  should  refuse 
to  andlt  and  allow  fte  coroner's  claim  for 
fees  In  a  proper  case,  and  where  the  same 
were  due  him  under  the  law  for  holdli^  an 
Inquest,  a  writ  of  mandamus  would  lie  to 
compel  tbe  board  to  a  dlschai^e  of  that  duty, 
or,  If  the  claim  was  disallowed,  the  coroner 
might  sue  the  county,  u  was  done  In  tbe 
Abematby  Case. 

We  do  not  think  that  the  duty  of  Itemizing 
and  verifying  his  accounts  or  claims  for  fees 
In  the  holding  of  inquests,  put  upon  tbe  coro- 
ner by  section  2  of  the  special  act,  creates 
any  Irreconcilable  conflict  between  that  act 
and  the  general  law  requiring  the  auditing  and 
allowing  by  the  board  of  revenue  all  claims 
against  the  county.  The  two  provisions,  we^ 
are  of  opinion,  can  consistently  stand  to- 
gether. It  Is  not  a  clear  expression  of  Inten- 
tion to  repeal  the  general  by  the  special  law. 
Tbe  general  statute  provides  as  follows  (sec- 
tion 1417):  "No  claim  against  tbe  county  shall 
be  passed  upon  or  allowed  by  the  court  ot 
county  commissioners  unless  It  Is  Itemized 
and  sworn  to  by  the  claimant,  or  some  per- 
son In  his  behalf  having  personal  knowledge 
of  the  fact;  and  all  claims  passed  upon  and 
allowed,  according  to  'this  section,  must  be 
entered  In  the  order  In  which  they  were  al- 
lowed, in  a  book  kept  for  that  purpose,  and 
filed  for  future  reference  within  two  weeks 
after  tbe. term  at  which  such  allowance  was 
made,  and  tbe  testimony  required  in  the  al- 
lowance of  a  claim  must  show  whether  or  not 
any  part  thereof  has  been  previously  paid.** 
By  this  section  the  Itemization  and  verifica- 
tion of  all  claims  against  the  coun^  Is  re- 
quired; so  tbe  provision  of  section  2  of  the 
special  act.  which  required  the  coroner  to 
Itemize  and  verify  bis  claim  for  inquest  fees, 
does  nothing  more  than  the  general  statute 
requires  to  be  done  as  to  all  claims  against 
the  county  which  have  to  be  presented  to  and 
allowed  by  the  customer^  court  Moreover, 
if  the  coroner's  cla*hn  for  fees  was  not  to  be 
presented  for  audit  and  allowance  and  regis- 
try, as  provided  In  tbe  genoral  statute,  he 
would  be  glToi  m  preference  In  the  order  ot 
payment  by  the  treasurer  over  other  claims. 

Our  conclusion  is  that  the  city  court  erred 
In  awardliv  a  peremptory  mandamus  against 
the  treasurer,  and  the  jndgmrat  will  be  re- 
versed, and  a  judgmmt  here  rendered  deny 
Ing  tbe  mandamus. 

Reversed  and  rendered. 

HARALSON,  TTSON*  and  DBNSON,  J3.. 

concur. 
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(Sapreme  Court  of  Alabama.  Dec.  21,  1900i) 

SR-OzT  A.HD  CouivTEBcnuuu  —  Oquitabu 
Ssr-  Orr— InsbLTKHor. 
BSindfl  depoeited  in  a  bank  were  attached 
for  the  debt  of  the  depositor,  after  which,  with- 
out knovledce  of  an  assignment  bj  the  debtor 
for  the  l>enent  of  creditors,  the  attaching  credit- 
or made  an  arrangment  vith  the  bank  by 
which  it  waa  agreed  that,  on  the  faith  of  the 
deposit  and  the  probability  that  the  attaching 
creditor  would  acquire  tho  same,  ha  might  b<^ 
row  and  check  on  the  bank  for  audi  amounts 
as  he  might  need,  and  checks  were  drawn  and 
Iiaid  accordingly.  Subsequently  the  bank  be- 
came inwrfvent  and  made  an  assignment  for  the 
benefit  of  Its  creditors,  and  the  attachment  debt- 
or's assignees  sold  and  transferred  the  dQ>0Bit 
to  the  attaching  creditor  In  settlement  of  the 
claim.  Held,  that  such  (alitor  was  entitled  in 
equity  to  set  off  the  deposit  acalnst  the  amounts 
receiTed  from  the  bank. 

Appeal  from  Otaaiic<E7  Ooort^  Lm  Oonntr; 
Wblteeid^  COumcellw. 

'To  be  offldally  repnted.** 

Action  by  A.  B.  Taxbnnigh  asainst  N.  P. 
Btfifro  and  othera>  From  a  Judsmott  for 
pUlntiCr,  defendants  appeal  Afflrmwl, 

A.  B.  Baxter  &  Ca,  on  January  SO,  1904, 
had  on  deposit  In  the  Shapard  Bank  of 
Opaltka,  $2,756.20,  no  part  of  which  has 
ever  been  withdrawn  from  the  banls;  and 
Baxter  &  Co.  was  indebted  to  A.  B.  Tar- 
brougb,  the  complainant  In  the  sum  of 
12,500.00. 

The  Mil  alleges,  that  In  the  usual  course 
of  business,  Baxter  &  Co.  became  indebted 
to  complainant,  A.  B.  Yarbrough,  in  a  large 
sum,  to  wit,  the  sum  of  $2,500.00,  and  while 
so  indebted  to  him,  and  without  paying  such 
indebtedness.  Baxter  &  Co.,  on,  to  wit,  the 
30th  of  January,  1904,  ceased  to  do  buslnesB 
and  made  a  deed  of  assignment  conveying 
all  their  property  to  Geo.  J.  Vestner  as  as- 
signee for  the  benefit  of  their  creditors ;  that 
c<Hnplainant,  as  soon  as  he  heard  that  said 
Baxter  A  Co.  had  cedsed  to  do  business,  and 
before  he  knew  what,  If  any,  disposition 
they  had  made  of  their  assets,  on  the  SOtb 
of  January,  1904,  sued  out  an  attachment 
against  them  returnable  .to  the  circuit  court 
of  Lee  county  for  the  sum  of  $2,500.00,  due 
to  complainant  by  said  Baxter  &  Co.,  which 
writ  of  attachment  was  on  the  same  day, 
executed  by  the  sheriff  of  said  county  by 
serrlng  a  sberttTs  writ  of  garnishment  on 
the  Shapard  Bank,  effecting,  as  is  alleged, 
a  lien  in  faror  of  complainant  on  said  de- 
posit of  said  Baxter  &  Co.  In  said  bank, 
to  the  extent  of  complainant's  claim  for 
$2,500.00  against  said  Baxter  A  Co. 

After  the  levy  of  the  said  attachment, 
aa  ia  alleged,  the  complainant  being  in  need 
of  money  for  his  Individual  purposes,  and 
for  the  purposes  of  the  firms  to  which  he 
belonged,— A.  B.  Tarbrough  ft  Co.,  and  J.  T. 
Yarbrough  &  Co., — made  arrangements  with 
the  Shapard  Bank  by  which  it  was  agreed, 
that  on  the  faltb  of  tbe  said  deposit  of 


Baxter  ft  Co.,  and  fb»  prababllltT  Uutt  com- 
plainant would  acquire  tbe  same,  he  should 
borrow  and  cbet^  on  said  Shapard  Bank 
for  such  amounts  as  he  sbonld  need  for 
tbe  pmrposes  specified,  and  repay  the  said 
amounts  out  of  the  money  of  said  Baxter 
ft  Co.,  d^Kwlted  In  said  bank,  upon  whldb 
complainant  had  acquired  an  attachment  lien, 
as  soon  as  said  fund,  by  operation  of  law 
or  otherwise  should  be  transferred  to  com- 
plainant Under  this  arrangement  complain- 
ant checked  aa  said  bank  in  favor  of  him- 
self and  his  said  two  firms,  different  amounts 
aggregating  fl,607.70,  before  tbe  bank  made 
an  assignment  for  the  ben^t  of  Its  creditors. 

After  the  transaction  last  above  set  out, 
on,  to  wit  the  2eth  of  February,  1004,  tbe 
said  bank,  as  Is  averred,  became  Insolvent 
and  ceased  to  do  business,  and  subsequently, 
on  the  8d  of  March.  1004,  executed  a  deed 
of  assignment  to  the  defendants,  N.  P.  Renfro 
and  A.  L.  Dowdell  as  assignees  for  the  bene- 
•fit  of  its  creditors ;  and  that  the  trust  estate 
created  by  said  assignment  Is  now  being 
administered  in  this  court;  that  said  claim 
of  Baxter  ft  Ca  against  said  bank  has  been 
duly  proved  by  said  Geo.  J.  Yestner.  as  as- 
signee before  tbe  register  of  this  court  and 
no  objection  bas  been  filed  thereto,  and 
said  Vestner  as  snch  assignee,  bas  sold  and 
transferred  to  complainant  said  deposit  In 
said  bank  of  Baxter  ft  Co.  In  settlement  of 
complalnanfs  daUn  against  said  Baxter  ft 
Co.,  and  on,  to  wit  the  19th  of  August  1004, 
gave  a  written  order  for  the  payment  of 
said  deposit  to  said  Shapard  Bank  to  com- 
plainant which  order  was  delivered  to  said 
assignees,  Renfro  and  Dowdell,  by  which  sale 
and  transfer.  It  Is  alleged,  complainant  be- 
came the  owner  of  sold  d^raslt,  which  de- 
posit or  as  much  thereof  aa  may  be  neces- 
sary to  pay  his  indebtedness,  oomplainaut 
hereby  offers  to  set  off  against  the  demands 
of  said  Renfro  and  Dowdell  as  assignees, 
against  complainant;  that  after  said  claim 
of  said  Baxter  ft  Co.  had  been  transferred 
as  aforesaid  to  complainant  said  Renfro  and 
Dowdell,  as  assignees  of  said  bank,  In  dis- 
regard and  violation  of  complalnanfs  rights 
under  their  said  agreement  by  which  com- 
plainant became  Indebted  to  said  bank,  fiave 
refused  to  allow  complainant  to  pay  his 
said  indebtedness  out  of  said  d^oslt  of 
Baxter  ft  Co.,  but  in  further  disregard  of 
complalnanfs  rights  in  tbe  premises,  have 
filed  in  the  circuit  court  of  Lee  county,  three 
separate  suits  against  complainant  by  which 
they  se^  to  mforce  tbe  collection  of  com- 
plalnanfs Indebtedness  to  said  bank,  etc.,  etc 

The  prayer  of  the  bill  was  for  an  Injunc- 
tion restraining  said  assignees,  Renfro  and 
Dowdell,  from  further  prosecuting  said  ac- 
tions at  law,  for  process  and  general  relief. 

The  defendants  demurred  to  the  bill  on 
many  grounds,  and  moved  to  dissolve  tiie 
Injunction  and  dismiss  the  btll  for  want 
ot  equity. 

The  court  overruled  the  demurrer,  and  tbe 
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motion  to  dlsK>lT»  the  Injunetlan  and  dlamln 

the  bllL 

Honston  &  Power,  Barnes  &  Duke,  and 
Thomas  D.  SamfoM,  for  appellants.  George 
P.  Harrison  and  A.  fi.  Bamett,  for  appellee. 

HARALSON,  J.  It  IB  shown  that  Baxter 
A  Ook,  In  the  naual  course  of  bnslnras,  de- 
posited vartona  smna  of  money  In.  the  Shapard 
Bank,  at  different  times,  aggregatliv  the  mm 
of  $%76(L2».  no  part  of  which  had  been  drawn 
oat  of  said  bank,  bat  for  which  eatlie  amoont 
said  bank  was  and  Is  aUll  indebted  to  said 
Baxter  &  Oo. 

The  bank,  afterwaids,  became  inaolTent, 
and  ceased  to  do  business.  On  the  Sd  of 
March,  1904,  it  made  a  feneral  assignment  to 
said  N.  P.  EenfEO  and  A.  L.  DowdeU.  for  tiie 
bokeflt  ot  its  creditors. 

In  the  nsoal  conrae  of  bnslnflea  bstweoi 
them,  said  Baxter  &  Qx  became  and  was  In- 
dd>tod  to  complainant  A.  B.  Tarbrongh.  in 
the  sum  of  (2,000.00:  and  without  paying  to 
cnnplalnant  flidr  indebtedness  to  him.  said 
Baxter  A  Oo.,  on  the  ZfXti  of  Janoaiy,  1804, 
ceased  to  do  bnalness  and  made  a  general 
assignment  to  Geo.  J.  Testner,  fm  the  benefit 
of  their  creditors.  As  Boon  as  complainant 
learned  that  said  Baxter  &  Co.  had  ceased  to 
do  bostneaa,  and  before  he  knew  what,  if  any 
disposition  had  been  made  by  them  of  their 
assets,  on  the  same  day— Janoary  80, 1904, — 
■oed  out  an  attachment  against  Baxter  ft 
Co..  retomable  to  the  drcnlt  coart  at  Lee 
comity,  for  the  snm  of  |2.fi0(X00  doe  to  com- 
plainant by  aald  Baxter  &  GOi,  which  said 
writ  of  attachmoit  was,  on  the  same  day  It 
was  sued  ont,  execnted  by  tbe  sherlfC  of  the 
county  by  serving  a  writ  ttf  garnishm«it  on 
said  Shapard  Bank. 

After  the  levy  of  aald  attachment^  wltbont 
knowledge  or  noUce  of  an  assignment  by  Bax- 
ter it  Ca,  and  before  the  bank  made  an  as- 
signment for  tile  benefit  of  creditors,  the  com- 
plainant made  an  arrangement  with  tbe  bank 
wbldi  it  was  agreed,  that  on  the  faith  of  a 
d^^odt  in  said  bank  and  in  the  name  of 
Baxter  it  Oo^  and  the  probability  that  com- 
plainant would  acaalre  the  same,  he  m^bt 
borrow  and  check  on  said  bank  for  audi 
amounts  aa  he  would  need  for  his  Indlvldnal 
use  and  for  the  use  of  his  firms,  as  they  might 
respectlTely  need,  and  repay  the  amounts  out 
of  the  Baxter  ft  Go.  deiKwit,  as  soon  as  he 
could  acquire  the  same  by  opaatimi  of  law  or 
otherwise.  He  had,  as  stated  already,  sued 
oot  his  attadunent  against  Baxter  &  Oo.  for 
the  debt  they  owed  him  and  had  garnished 
the  bank.  He  drew  against  tliat  fund  tor  hia 
IndlTidual  use  92BS.16,  which  waa  charged  to 
his  todlTldnat  account;  the  snm  of  V580.B^ 
which  was  charged  to  the  aocoont  of  J.  T. 
Taibroagh  ft  Co.,  and  ttie  stun  of  9682^ 
viiich  was  charged  to  the  account  of  A.  B. 
Tarbrongb  ft  Co.,  making  a  total  loan  of 
|l,tS07.7D  fbr  which  complainant  became  In- 
dlTidnally  Indebted  to  said  bank,  which  was 


loaned  mider  tbe  drcamstaftces  named  and 
with  the  distinct  onderstandlng  and  agree- 
ment that  complainant  abonid  rqny  said  loan 
out  of  tiw  said  deiioslt  of  Baxter  ft  Go.  in 
said  bank  on  which  onnplainant  hafl,  aa  is 
averred,  an  attadmiMit  lien  at  tiie  time  said 
loan  and  agreement  were  made.  Thia  agree- 
ment between  complainant  and  the  bank  was 
had,  and  the  che^  drawn  under  It  by  com- 
I^abiant,  aggregating  |1,S07.07  as  aroears,  be- 
fore  the  bank  made  an  assignmrait  for  tbe 
boiefit  of  Its  creditors. 

The  complainant  Inalsts  that  he  Is  entitled 
to  an  equitable  setoff  against  tbe  deposit  in 
the  baiA  of  Baxter  ft  Go.,  to  the  extent  lie 
drew  Miainat  It  va/tsT  agreement  with  the 
bank.  "Where  parties  have  agreed  that 
mutual  demanda  shall  satisfy  each  oth»,  or 
one  debt  has  been  contracted  <m  the  faith  of, 
or  as  a  consideration  for  a  debt  due  from  the 
crediting  party,  equity  has  jurladlctlon  to  en- 
force the  set-off.  In  each  case  the  agreement 
tbat  the  aet-<rfC  shall  be  made  need  not  be  ex- 
pressed, bat  may  be  iufwred  from  the  oondnct 
or  course  of  dealing  of  the  parties."  19  Bncy. 
PL  ft  Fr.  72S:  Sinmums  T.  WilUams,  27  Ala. 
SOT;  Tate  v.  Brans.  54  Ala.  16. 

In  Scott  T.  Armstrong,  146  U.  B.  499.  18 
Sup.  OL  148,  M  L.  Bd.  1068k  it  waa  said, 
"Oourts  of  edaltj  treqnentiiy  deviate  fr<xn  the 
•trlct  rale  of  mutoalltar  wh»  the  justice  ot 
the  particular  case  requires  It,  and  the  ordi- 
nary rule  is  that  where  the  mutaal  obliga- 
tions have  grown  ont  of  the  same  transaction, 
-inBolTOkcy  on  the  (ma  hand  Justifies  set-off  of 
tiift  debt  due  iQKm  the  otliw."  Farrls  v. 
Hmuton,  78  Ala.  2S0  Wood  t.  Steele,  6S  AJa. 
486. 

In  llie  Farrls  Case  above  dted  It  was  said, 
that  "when  a  cross^mand,  rightfully  h^ 
cannot  be  made  available  by  a  suit  at  law, 
and  yet,  ex  aequo  et  bono,  ouf^t  to  be  received 
as  payment,  chancery,  in  the  exercise  of  its 
restraining  powers,  will  Intervene,  and  com- 
pel the  one  having  thla  1^1  advantage  to  do 
Justice.  Cases  of  insolvency  famish  Illustra- 
tions of  this  rule.  Demands  purely  k^al  are 
often  thus  liquidated,  one  by  the  other." 

molen  tbe  right  of  setoff  of  ocmiplainant  is 
protected  in  this  proceeding,  complainant  may 
be  compelled  to  pay  In  full  his  lndd>tedness 
to  the  Shapard  Bank,  and  for  his  claim 
against  said  bank  to  receive  on  a  distrlbntlon 
of  the  insolvent  assets,  only  a  pro  rata  and 
probably  a  very  small  share  of  the  Indebted- 
ness of  tbe  bank  to  him.  This  wonld  be 
against  the  contract  set  forth  In  the  bill. 
The  insolvency  of  the  bank  Is  a  distinct 
eqnltable  ground  oititltaig  conqplainant  to  re- 
lief, and  to  tbe  enforconent  ot  bis  rltfit  ot 
setK>fl,  aa  disclosed  by  tbe  MIL 

We  find  no  mm  in  the  decree  of  tbe  court 
and  it  is  affirmed. 

Affirmed. 

TZSON,  BIlfPSOM,  and  DIDNBON,  JJ,. 
concur. 
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HDNDBRSON  t.  H.  L.  BDBRT  00. 
(Snpreow  Ooort  of  Al«himii.  Dee.  21,  190(K.) 

1.  AfPKAI>-RS0OBD— PSBSUUFTIOn. 

Wbere  an  appeal  record  diKlond  no  rultnc 
on  demonen  to  certain  connts  ot  the  conqdain^ 
it  win  be  prmuned  that  the  denrarrers  to  such 
connte  were  either  withdrawn  or  not  insisted  on. 

[Bd.  Note.— For  cases  in  point,  see  toI.  8, 
Oent  IMf..  Appeal  and  Srror.l  8700.] 

2.  GOTIRANTB— WaBBANTT    AQAINBT  INCUV- 

bbahoxb— Actions— Plkadirg. 

Wbere  a  count  in  a  complaint  averrinf  a 
warrant;  against  incumbrances  failed  to  al- 
lege an;  incumbrance,  but  showed  the  ezlitence 
of  an  outstanding  paramount  title  at  the  date 
of  the  execution  of  the  deed,  sudi  count  was 
demurrabl& 

3.  Sauk— Pleading— OonsTBuoTioH. 

A  count  in  a  complaint  for  breach  of  war- 
ranty in  a  deed,  averring  that  a  paramount  title 
existed  and  was  oatstandlng  at  the  time  the 
deed  was  executed ,  excluded  the  cooclusion  that 
the  title  under  which  plalntiS  was  evicted  tat- 
ana  ted  from  plaintiff. 

4.  Appeal— Pijadiiio—Pucubub->-Fbbju- 

DICB. 

Where  demurrers  were  erroneously  suetain- 
ed  to  a  count  in  a  complaint,  prejudice  must  l>e 
presumed,  unless  the  contrary  affirmatively  ap- 
peared from  the  record,  notwithstanding  counts 
remained  hi  the  complaint  on  which  a  verdict 
and  judgment  might  he  properly  rendered. 

[Ed.  Note. — For  caaea  In  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error.  |  4091.] 

Appeal  from  Circuit  Conrt,  Pike  County; 
John  P.  Hubbard,  Judge. 

"To  be  officially  reported.** 

Action  by  .7.  G.  Hendmon  against  the 
H.  L.  Berry  Company.  From  a  Judgment 
■UBtRlning  demurrens  to  the  complaint,  plaln- 
tlir  appeals.  Berenwd. 

This  la  an  actkm  ot  covenant,  and  tiie 
flrst  count  alleged  a  corenant  against  incum- 
brances, and  set  np  a  paramount  and  lawful 
title  In  another  tiian  the  grantor.  The  sec- 
ond count  counted  on  a  warranty  of  title,  and 
set  up  an  outstanding  title  in  another.  De> 
murrers  were  filed  to  the  flrst  count  as  fol- 
lows: **(1)  Said  count  claimed  a  breach  of 
ooTcnant  against  incumbrances  on  certain 
lands  therein  deecribed,  and  falls  to  allege 
that  there  was  an  Incumbrance  thereon. 
(2)  Said  count  claimed  damages  for  breach 
of  covenant  against  Incumbrances,  and  the 
assignment  shows  a  breach  of  the  covenant 
of  seisin.  (3)  Said  count  claims  for  a  breach 
of  covenant  against  incumbrances  on  certain 
land,  and  the  assignment  shows  that  no  title 
passed  to  the  plaintiff  by  the  defendant" 
Counts  A  and  B  were  added,  to  which  de- 
murrers were  filed. 

Foster,  Samford  &  Carroll,  for  appelhuit 
Riley  ft  Wilkerson,  for  appellee. 

DOWDBLL,  J.  The  complaint  as  original- 
ly filed  contained  two  counts,  to  both  of 
which  counts  demurrers  were  interposed. 
Subsequently  the  complaint  was  amended  by 
the  addition  of  two  other  cotmts,  designated 
as  "A"  and  "B."  Demurrers  were  also  flied 
to  these  latter  counts.  The  Judgment  entry 


shows  a  ruling  by  the  court  on  the  demurrers 
to  the  flrst  two  counts,  oTerruling  said  de- 
mur^rs;  but  no  ruling  by  the  court  is  shown 
on  the  demurrers  to  counts  A  and  B.  It 
will  therefore  be  presumed  that  tiie  demur- 
rers to  these  counts  wwe  withdrawn,  or,  at 
least,  not  Insisted  on.  2  Uayfleld's  Dig.  181, 
149. 

By  tbe  former  Judgment  of  this  court  on 
February  8,  1904,  the  bill  of  exceiptions  was 
on  motion  of  the  app^ee  stricken  from  the 
record.  With  no  Judgment  shown  on  the  de- 
murrm  to  counts  A  and  B,  this  leaTOs  only 
the  flrat  and  second  assignments  of  error  to 
be  consldaed,  which  said  assignments  relate 
to  the  rulings  of  the  court  on  the  demnrrers 
to  the  flrst  and  second  counts.  The  flrst 
count  avem  a  warranty  against  incum- 
brances, but  falls  to  show  any  Incnmbrance. 
In  alleging  a  breach  of  tiie  warranty  aTecred, 
instead  of  showing  an  incumbrance,  an  ex- 
isting, outstanding,  paramount  title  is  shown 
at  the  date  of  the  ezecntloa  of  the  deed. 
The  demurrer  to  this  count  was  well  tak«i. 
and  on  the  authority  of  Oopeland  t.  McAdory, 
100  Ala.  fi67,  IS  South.  545,  and  cases  there 
(Hted,  it  should  haTO  been  sustained.  The 
second  coimt  of  the  complidnt  Is  not  subject 
to  grounds  of  objection  ass^ned  in  the  de- 
murrer to  this  count  It  is  averred  tliat 
tbe  alleged  paramount  tltie  existed  and  ms 
outstanding  at  the  time  of  the  execution  of 
tbe  deed  from  the  defendant  to  the  plaintiff. 
This  exdudes  Oie  conclusion  that  the  title 
under  which  plaintiff  was  evicted  emanated 
from  the  plaintiff.  Obestnut  v.  Tyson,  106 
Ala.  168,  16  Soutb.  728,  53  Am.  fit  Bep.  101. 

It  is  insisted  that  if  there  was  error  in 
tbe  ruling  on  demurrers  to  the  first  and  sec- 
ond counts,  it  was  enor  without  Injury,  since 
there  remained  counts  A  and  B,  under  either 
of  which  verdict  and  Judgment  might  be 
properly  rendered.  This  Insistence  is  not 
sound.  The  rule  la  that  when  error  Is 
shown.  Injury  will  be  presumed  from  such 
error,  unless  tbe  contrary  afflrmativeiy  ap- 
pears tTom  the  record.  2  Mayfleld's  Dig.  p. 
120.  (  20. 

For  the  error  pointed  out  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Beveraed  and  remanded. 

HABALSON,  TYSON,  SIMPSON,  and 
DENSON,  JJ.,  concur. 


LIGON  V.  STATE. 

(Supreme  Court  of  Alabama.  Dec.  21,  190&) 

1.  phtsicians  and  suboeovs— bxght  to 
Pbacticb— Osteopaths. 

A  physician  practicing  osteopathy  as  a  sole 
means  of  healing  disease^  though  pcescribing 
no  drugs,  is  within  certam  statutes  providing 
that  no  person  shall  practice  medicine  in  any 
of  iti  branches  or  departments  without  a  certifi- 
cate  of  qualification  from  an  authorised  board 
of  medical  examiners,  and  imposing  a  penalty 
for  practicing  medicine  without  such  certflcate. 
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Z  XSamnxAL  Law— Bumom  w  Facts— Di- 

BICmOIt  or  VkSDIOT— GSEDIBIXTT  OF  WIT- 
NESSES. 

Where  a  crintinal  eaae  was  submitted  on  an 
agreed  Btatament  of  facta,  which  eetabllshed 
defendant* a  anilt  aa  a  matter  of  law,  it  waa 
proper  for  the  coart  to  direct  a  verdict  of 
KDirt7>  without  referring  the  credibility  of  the 
evidence  contained  in  such  statement  to  the 
jury. 

Appeal  from  Olty  Ooort  €t  Mobile;  O.  J. 
Semmes,  Judge. 

"Not  officially  reported." 

Greenwood  Llgon  was  convicted  of  prac- 
ticing osteopathy  without  having  procured 
a  certlflcate  of  quallflcatlon  from  the  state 
board  of  medical  examlDers,  and  be  appeals. 
Affirmed. 

It  Is  agreed,  sabject  to  legal  objeetloa  as 
to  the  relevaiKV  of  all  or  any  part  of  the 
same,  between  the  attorn^  prosecuting  for 
tJM  state  and  the  defendanl;  that  the  follow- 
ing statemoit  ot  facta  shall  be  need  at  the 
trial  of  the  aborefltyled  case:  "^he  defend- 
ant wlttiln  12  mwths  before  the  flndlng  of 
the  Indictment  practiced.  In  Mobile  oonnty. 
AhL,  what  la  ennmonly  known  as  'Osteop- 
athy,' wltbont  flrat  having  obtained  a  certif- 
icate of  qnallflcall<m  ftom  one  of  the  anthor- 
teed  boards  of  medical  ezamlnns  of  this  state ; 
that  be  practiced  the  same  as  a  profession  and 
means  of  IlTellhood;  that  osteopathy  is  a 
oew  method  of  treating  diseases,  amaaooSy 
said  and  understood  to  hare  originated  with 
one  Dr.  A.  T.  Still,  of  Klrksville,  about 
the  year  1871;  that  said  Dr.  StiU  practiced 
ostetqwthy  nntll  abont  the  year  1880,  when 
he  established  a  school  for  lustniction  there- 
in; that  said  school  has  subsequently  grown 
until  It  Is  now  a  chartered  college.  The  de- 
fendant was  r^niluly  educated  in  and  grad- 
uated  from  the  satd  college,  which  has  tiie 
name  of  the  American  Sdiool  of  Ostecq;>atiiy, 
and  holds  a  dlplmna  tram  tiiat  institution  cer^ 
tifying  his  capacity  and  fitness  fbr  the  pnus 
tlce  <tf  osteopathy.  Osteopathy  Is  the  science 
of  treating  diseases  manually  by  the  adjust- 
ments of  all  parts  and  organs  to  tikelr  natu- 
ral relation  with  each  other,  thus  removing 
the  irritations  resulting  from  the  abm>mial 
relations,  and  removing  obstmctions  to  the 
vital  forces  and  fluids  of  tiie  body,  and  by 
stimulating  mechanically  all  wgans  to  tiielr 
propor  function,  or  Inhibiting  abnormally  ac- 
tive processes  or  movements  or  portions  of 
the  bodily  organism.  The  method  of  treat- 
ment by  the  practitimiers  of  ostec^athy  Is 
A  MfBtem  of  scientific  msnipulation  of  the 
bony  and  muscular  structure  of  tiie  body  of 
the  patient.  In  the  treatnunt.  no  drug;  medi- 
cine^ or  other  substance  Is  administered  or 
appUed,  either  Internally  or  ertemaUy,  nor 
Is  the  knife  used,  or  any  form  of  snrgeiy 
resorted  to,  In  the  treatment  The  practt- 
thmer  hlmstff  performs  the  manipulations. 
The  teachhig  and  theory  ot  those  skilled  in 
osteopathy  are  that  it  Is  a  system  of  treat- 
vamt  of  disease  by  adjtwtmeut  of  all  the 
parts  ot  the  body  mechanically.  Ostet^tble 


treafanm^  It  Is  claimed,  ovescMnes  contract- 
ed condltUms  of  the  musdes,  stimulates  the 
nerve  centers  to  greatv  activity,  and  In- 
creases the  drculatlott  to  tiie  parts  me- 
chanical means,  without  the  aid  of  any  sort 
of  medication.  The  repudiation  of  drugs 
and  medicine  In  the  treatmoat  of  disease  is 
a  basic  principle  of  osteopathy,  and  a  knowl- 
edge of  drugs  or  medldnee,  their  administra- 
tion for  the  cure  of  diseases,  and  the  writing 
and  giving  of  prescriptions,  are  not  essen- 
tial to  the  graduation  of,  and  the  Issuance 
of  diplomas  to,  studoits  of  osteopathy.  It 
was  in  pursuance  of  and  in  accordance  with 
the  foregoing  iwlndples^  roles,  and  practices 
that  the  defoidant  practiced  oetetqpathy  as 
her^before  admitted*  and  not  otiierwise;  and 
in  bis  practice  he  never  at  any  time  used  or 
prescribed  any  drug  <a  medldne  Of  any  kind, 
or  mncticed  snigeiy;  but  his  practice  om- 
Slsted  entirely  of  ostec^athlc  manipulations 
of  the  body  and  limbs,  muscles,  nerves,  and 
hones  of  the  patient,  pwforroed  by  the  de- 
fendant himself.  He  new  held  himself  out 
to  the  public  to  practice  in  any  other  way. 
It  is  i^mltted  that  idiysldana  ngaging  in 
the  practice  of  the  regular  system  of  medi- 
cine have  never  treated  patients  by  the  manip- 
ulations above  described.  It  Is  further  ad- 
mitted tibat  the  defendant,  in  said  county  of 
Mobile  and  within  12  months  before  the  find* 
Ing  of  the  Indictment,  kept  and  maintained 
an.  office  where  he  invited  persona  afflicted 
with  disease  to  consult  him  and  receive  treat- 
ment from  him  during  bis  office  hours,  and 
he  called  upon  and  treated  patients  at  tinlr 
homes,  and  that  he  received  and  chained  a 
fee  tve  his  services  and  trsatmmt  It  Is  ad- 
mitted that  thore  is,  and  has  beea  for  many 
years,  since  1878.  a  State  Medical  Association 
in  Alabama,  composed  of  allopathic  physi- 
cians from  the  varlotu  oountlea  In  the  state 
Of  Alabama,  and  there  has  been  In  the  coun- 
ty of  Mobile  a  ODunty  Medical  Society,  ccon- 
posed  of  allopathic  physicians  organised  un- 
der snd  claiming  to  be  in  affiliation  with  aald 
State  Medical  Association,  and  that  this  said 
MoUle  County  Medical  Society  has  existed  in 
the  dtx  and  county  of  Mobile  for  more  than 
20  years. 

Plllans,  Hanaw  &  Pillana,  for  appellant 
Massey  Wilson.  Atty.  Gen.,  and  B.  B.  Boone^ 
for  the  Stete. 

HARALSON.  J.  The  case  was  tried  upon 
an  ureed  stete  ot  facts,  similar  In  all  es- 
sential respecte  to  the  'caae  of  Bragg  v. 
StatOb  134  Ala.  16S,  82  Sooth.  787,  58  L.  R.  A. 
8^  The  (AJect  of  this  appMl  is  to  have  that 
case  ovoTuled.  Counsel  for  ai^ellsnt  says 
in  brlet  "It  Is  respectfully  submitted,  that 
nptm  reviev  of  the  point  Involved,  this  court 
should  not  ^Brm  the  correctness  ot  that  de- 
dslon,  bot  should  dcftart  tttm  it" 
.  The  deciBi<m  In  that  case  waa  nnanimous. 
It  covered  all  the  qneations  hese  involved* 
after  careful  and  mature  cmisideratlon.  We 
have  reexamined  It,  and  upon  reasrai  and  the 
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avttiorltleB  dted,  ire  have  been  unable  to 
ctmclnde  that  it  la  wrong.  It  ataonld  not, 
therefore,  be  OTermled.  We  can  add  notblDg 
new  In  tbls  dedfliou  to  wbat  waa  there  said. 
To  attempt  It,  would  be  to  go  orer  the  aame 
groooda  with  Inability  to  shed  new  light  on 
thfttn. 

The  coort  charged  the  Jory  at  the  written 
reqneat  of  ttie  Bt»te  aa  follows:  "The  conrt 
charges  the  Jury  tliat  nnder  the  agreed  atate- 
ment  of  tacts  befme  the  Jnry  in  this  case,  it 
Is  the  duty  of  1^  Jnry  to  find  the  defoid-' 
ant  gniify  aa  diarged  in  the  Indtctmenf*  and 
refused  a  like  charge  in  anbatance  for  de> 
fendanl  Tb»  correctness  of  this  charge  is 
qnestioned  by  the  defendant,  on  the  ground, 
Uiat  It  was  not  baaed  iqKoi  the  Jnry'a  bdlef 
ot  the  evidence  The  eridenoe  was  in  writ- 
ing, and  consisted  of  a  written  agreement  of 
parties  signed  by  cotmsel,  of  the  facts  upon 
which  the  case  was  tried.  In  such  case  a 
charge  directly  on  the  evidence  without  re* 
forrlng  Ita  credibility  to  the  jury  is  permto- 
Bible.  Blgby  t.  Norwood.  84  Ala.  182;  Gmtch- 
er  r.  If.  ft  a  B.  fi.  Oo.,  88  Ala.  079. 

Affirmed. 

TT80N,  DOWDBIXk  SIMFSOS  and  DEN- 
SON,  JJ.,  Concur. 


BEAL  T.  MoEEB. 
(Supreme  Court  of  Alabama.  Dec  21,  190S.) 

1.  BiPUTiN— Bdu>eh  or  Paoor. 

Where  Issne  Is  joined  on  a  plea  ot  non 
detlnet  hi  an  action  to  recover  persoDa]  prop- 
ert7,  the  harden  ot  proof  Ii  on  plaintlfl. 

2.  SAicK-SnmoixnoT  or  Evidkhob  or  Tms. 

Where,  In  an  action  to  recover  penwnal 
proi>ert7,  plaintiff  relied  t<a  title  to  the  proj»- 
erty  on  a  mortgage  executed  by  a  third  person, 
and  there  was  a  total  absence  of  any  evidence 
that  the  mw^iagor  ever  had  buj  tule  to  ^ 
property  In  question,  and  no  evimmee  omnect- 
ing  defendant's  posBesslon  In  any  m^»""^»  with 
the  mor^agw,  plaintiff  waa  not  wtltled  to 
recover. 

Appeal  from  Circuit  Oourt;  Hate  Ooun^; 
John  Moore,  Jui^e. 

"Xot  officially  reported." 

Action  by  O.  H.  McKee  against  Johli  BeaL 
From  a  Judgment  for  plalntlfC,  defendant  ap- 
peals. Reversed. 

The  plaintiff  In  this  action  sooght  to  re- 
cover one  iron  gray  mule  from  the  defendant, 
and  laid  hla  title  in  a  mortgage  executed  to 
him  on  December  21,  1899,  by  one  Isham 
Bhodea.  The  mortgage  conveyed  an  Iron 
gray  mule.  The  evidence  in  the  case  showed 
that  the  mule  waa  not  in  the  posBesslon  of 
the  defendant,  appellant  here,  but  waa  In  the 
possession  of  one  D,  G.  Caddell,  as  the  agent 
of  I.  F.  Lewis;  that  the  defendant  had  a  cn^ 
on  shares  on  Lewis*  Oak  Grove  place,  and 
that  by  the  contract  Lewis  was  to  furnish  the 
team  for  working  tiie  crop;  tiiat  Oaddell.  who 
had  been  Lewis'  agent  for  several  years,  had 
charge  of  the  mule,  and  kept  It  in  his  stable 
when  not  at  wo  A  In  defendanf a  crop.  There 


waa  no  evidence  cfunecUng  Rhodes  with  the 
mule,  or  ever  ahowlng  any  title  In  Bbodes, 
except  the  nuxtgage.  It  Is  not  shown  that 
the  mule  was  obtained  from  Bbodes,  directly 
or  tndlrecUy,  by  the  defendant,  1^  Cadddl, 
or  by  Lewis. 

Ivay  F.  LewlSt  tor  am>ellant  De  Graffien- 
rtf  d  ft  Brins,  tor  mpdle& 

DOWDBIiE^  J.  Among  the  pleas  Intei- 
posed  by  the  defoidant  was  the  plea  of  non 
detlnet  lasne  waa  Joined  on  this  plea.  The 
burden  of  proof  waa  on  the  plaintiff.  The 
plaintiff  reUed  tta  title  in  tlie  proporty  sued 
fbr  on  a  mortgage  executed  to  the  plaintiff 
by  one  Isham  Bhodea.  The  MU  of  enqjrtltHiB 
purports  to  set  out  all  of  the  evidence  had 
In  flie  trial  of  ttu  case.  I^wre  la  a  totol 
absence  of  any  eridenoe  **i*«^<«g  to  ahow  that 
the  mortgagor,  Bbodes,  ever  had  any  tlfle  to 
the  propwty  In  question;  and,  tmthmaon, 
no  evidence  connecting  d^mdanfe  posses- 
sion in  any  manner  with  Rhodes.  The  plain- 
tiff  wholly  failed  to  make  out  a  prima  fade 
rVt  to  a  reeovery,  and  the  trial  court  erred 
in  refusing  to  give  the  genmU  charge  as  re- 
Quested  by  the  defoidant  Pattersim  v.  fiv 
Tin,  182  Ala.  SB7. 81  South.  474. 

For  the  error  pointed  ont^  fb»  Jnd^ent  of 
the  court  must  be  reversed,  and  the  cause  r»- 
manded. 

Reversed  and  remanded. 

HARALSON,  TTSON,  SIUPSON,  and  DBN^ 
SON,  JJ.,  concur. 


DOOLT  V.  PINSON  et  aL 
(Supreme  Conrt  of  Alabama.  Dee.  21,  1906.) 

1.  Tbubts — Bbsultthg  ^temrs  —  Pobobasb 
or  hum  roB  ANoraxB. 

Where  one  person  advances  money  to  an- 
other for  the  purchase  of  land,  and  to  secure 
the  loan  takes  title  to  the  land  In  hiniself,  agree- 
ing to  convey  it  to  the  borrower  on  repayment 
of  the  mone;  advanced,  equity  will  dedare  the 
lender  a  trustee  for  the  borrower,  and  compel 
him  to  reconvey  the  land  upon  payment  of  the 
loan,  althouffh  the  contra^  resta  oitirely  in 
parol. 

2.  Baioe  —  KNFOBCTincwT    or   TatJffr — Pub- 
chases  FOB  THIBD  PEBSOKS. 

Where  rupondent  purchased  land  with  the 
money  of  third  persons  and  in  their  name,  and 
took  no  title,  legal  or  equitable.  In  himself,  com- 
plainant could  not  maintain  a  bill  acalnat  re- 
spondent to  enforce  an  agreement  mam  by  him 
to  purchase  the  land  for  complainant. 
8.  Saux  —  EaiABLiBHMsnr  —  Quahtuk  or 
Pboof. 

In  order  to  lugraft  a  resulting  trust  on  an 
absolute  conveyance  of  lands,  the  proof  mast 
be  dear,  full,  satisfactory,  and  convincing.  If 
It  is  uncerta^  doubtful,  or  unsatiafactory,  re- 
lief cannot  be  granted. 

[Ed.  Mote. — For  cases  In  point,  sas  voL  47, 
Cent.  Dig.  Trusts,  f  137.] 

4.  Evidengb — Hkabsat— Omai.  DnauBAiTOna. 

Testimony  as  to  what  complainant  was 
told  by  her  hust>aDd  and  agent  with  respect  to 
a  transaction  In  question  Is  inadmissible. 

[Ed.  Note.— For  cases  In  point,  see  v<^  20, 
Cent  Dig.  Bvldenoe,  if  1174,  U7B.] 
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5.  T^uffrs— BssiTumrs  TBtniTB— S  UFficaracr 
or  BvmsircB. 

Evidence  held  Inanfficlent  to  eitablUh  an 
allied  agreem«it  by  the  pvrcbaBOv  of  lands  at 
indlcial  sale  to  pnrdiase  and  hold  the  landi 
for  complalnanti  and  to  c<MiT«y  them  to  her  on 
the  npajrment  by  ha  to  tlw  pnrchuen  <tf  the 
pnicbapo  money. 

Appeal  from  Chancery  Orart,  Bumtv  Ooun- 
tj;  Tbrnuas  H.  Smith,  OhanceUor. 

"Not  officially  reported." 

Salt  by  SalUe  B.  Dooly  against  John  H. 
Flnson  and  others.  From  a  decree  of  dlsmla- 
aal,  complainant  appeals.  Affirmed. 

W.  K.  Smith,  for  appellant  Gharlee  J. 
Brockway  and  James  A.  Mitchell,  for  appel- 
lees. 

DENSON.  J.  The  bill  vas  filed  In  the 
chancery  cmnt  Ot  Snmtor  comity  the  90i 
day  of  December,  im  by  Mrs.  BaUle  8L 
Dooly  against  John  H.  Flnson,  his  wlf^ 
Birdie  Flnson,  and  her  slatar.  Miss  Alex  Bell 
Gelfer.  Pendente  Ute^  Miss  Gelger  married 
a  Mr.  Waller,  ai^  on  the  snagestlim  by  the 
complainant  of  tlits  ftict  to  the  conrt  the 
prosecution  of  the  suit  was  contlnaed  against 
hw  in  the  name  of  Alex  Bell  Wallw.  The 
complainant  and  her  half  brother*  and  aister 
were  joint  owners  of  a  large  tract  of  land— 
1,320  acres-^  8nmt»  covnlTi  <tf  which  their 
father,  MUun-  Robinson,  died  seised  and  pos- 
sessed. Minor  Robinson  was  married  twice, 
and  the  complainant  was  the  only  child  by 
the  second  marriage.  He  left  surviving  him 
his  widow,  the  mother  of  Ihe  complainant, 
the  complainant,  and  four  children  by  the 
flrst  marriage.  The  widow  and  the  complain- 
ant ooDtlnaed  In  the  joint  possession  of  the 
lands  after  fiie  death  of  tiie  hiuband  and  fa- 
ther imtll  the  widow  died,  and  the  complain- 
ant, with  her  hnsbuid,  Henry  O.  Dooly,  con- 
tinued to  occupy  the  lands  after  the  death  of 
the  widow.  The  children  by  the  first  mar- 
riage, complalnantfa  half  brothers  and  sister, 
filed  a  bill  In  file  chancery  conrt  of  Snmtw 
county,  against  the  complainant,  tor  an  ae- 
eountliig  by  her  of  the  rents  and  jnroflts  re* 
ctived  by  her  during  her  occuiwncy  of  t^e 
lands,  and  for  a  sale  of  the  lands  for  dls- 
trlhntlmi  amon^  tiiem  and  the  complain- 
ant as  Joint  owners.  Tbe  chancery  court 
rendered  a  decree  In  the  cause  on  the  final 
hearing,  holding  the  complainant  hwe  (re- 
spondent thwe)  to  account  for  rents  and 
profits  to  the  amount  of  $1,500,  making  the 
amoont  a  charge  on  her  Interest  In  the 
lands,  and  ordering  a  sale  of  the  lands  for 
distribution  as  prayed  for  In  the  bill  No 
appeal  was  prosecuted  from  tbe  decree,  and 
tn  accordance  with  lis  mandates  the  register 
proceeded  to  advertise  and  sell  the  lands. 
At  the  first  sale  tbe  lands  were  bid  In  for 
the  complainants  In  the  bill  for  dlTUdon, 
at  the  sum  of  94,000:  I3ie  terms  of  the 
sale  were  not  compiled  wftb,  and  a  second 
sale  was  advertised  for  the  17th  day  of 
February,  1002.  At  the  second  sale  John 
H.  Pinson  bid  off  the  lands  In  the  name  of 
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his  wife,  Mrs.  Birdie  Pinson,  and  Miss 
Alex  Bell  Gelger,-  at  the  sum  of  f 1,600.  The 
complainants  In  tbe  bill  for  dlrlston  were 
not  satisfied  with  tbe  result  of  the  sale  and 
contemplated  resisting  confirmation  of  the 
register's  report  of  tbe  sale,  whereupon  an 
arrangement  was  made  by  which  the  bid 
made  by  Pinson  was  by  mutual  consent 
raised  to  (2,200;  The  r^ort  of  the  register 
was  amended  to  show  that  the  lands  'sold 
for  $2^900,  and  as  amoided  was  confirmed, 
and  tbe  register  was  otdiemA  to  make  the 
purchasers  a  deed,  conveying  tbe  title  to 
them  to  the  lands  embraced  In  the  bill  sold 
under  the  decree.  The  main  purpose  of  this 
bill  Is  to  have  a  resolting  tmst  In  the  lands 
declared  In  favw  of  the  complainant,  based 
upon  a  parol  contract;  alleged  to  hare  been 
made  before  the  sale  of  tbe  land  at  tbe 
reglstw*s  sale,  1^  and  bstweot  John  H. 
Pinson  and  the  ctunplalnant 

Stripping  tiie  bill  of  repetitions  and  un- 
necessary arerments.  the  substance  of  its 
allegations  upon  which  the  complainant  rests 
the  eqnl^  of  the  bill  may  be  thus  stated: 
That  before  the  seccmd  sale,  the  sale  at 
which  Pinson  bid  off  the  lands,  It  was  agreed 
by  and  between  John  H.  Pinson  and  the 
complainant  ttiat  he  should  bid  In  the  lands 
for  the  complainant,  take  the  deed  In  his 
name  to  protect  him  In  said  purchase,  and 
as  soon  thereafter  as  the  complainant  ten- 
dered him  all  the  money  back  fbst  be  might 
pay  ont  tor  her  In  making  tibe  purchue, 
with  Interest  the  said  Flnson  was  to  re> 
conT^  the  lands  to  her.  That  Flnson  bid 
in  the  lands  at  fbe  sale  for  $1,600  In  the 
name  of  his  wife.  Birdie  Flnson,  and  Alex 
Bell  Gelger,  and  so  announced  his  bid.  That 
Birdie  Pinson  and  Alex  Bell  Getger  were 
sisters,  and  the  only  heirs  at  law  of  William 
M.  Oelger.  deceased.  That  said  Gelger,  de> 
ceased,  left  a  la^  estate.  That  after  the 
death  of  uld  Gelger  lutin  H.  Pinson  mar- 
ried his  dau^tw  Birdie,  and  since  his  mar- 
riage he  has  been  the  general  agent  and 
manager  of  said  estate  tor  his  wife  and  her 
sister,  Alex  Gelger,  and  as  sudi  mana- 
ger he  has  attended  to  tbe  financial  affairs 
of  the  estate  left  by  William  M.  Gelger, 
lending  money  and  .selling  goods,  etc,  for 
"said  females."  That  as  such  manager  and 
agent  of  said  estate  and  the  funds  th»eo^ 
and  for  his  principals,  he  agreed  fCr  him- 
self and  them  that  be  would  convey  said 
lands  back  to  complainant  <ui  payment  of 
the  money  expended  by  him.  That  said 
John  H.  Flnson  bought  In  said  lands  at 
$1,600;  but,  tiie  price  bid  being  for  less 
than  the  i»al  value  ot  the  lands.  It  was 
agreed  and  understood  by  ftnd  betweoi  com- 
plainant and  all  of  the  heirs  of  Minor  Robin- 
son that,  If  said  bid  of  $1,600  was  raised 
by  complainant  to  $%200,  the  heirs  would 
make  no  objection  to  the  ctmfirmatton  of  tbe 
sale.  That  according  to  said  agreement  tbe 
sale  was  confirmed  at  $2,200.  At  the  oon- 
duslon  of  the  above-redted  allegatUms  is 
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this  averment:  Tour  oratrlx  got  said  Pin- 
son  to  bny  In  said  lands  for  ber;  he  paying 
the  money  and  glTlng  her  time  to  pay  It 
back  as  hereinbefore  set  out."  The  bill  In 
Its  allegations  continues:  That  said  Pin- 
son,  as  the  agent  and  manages*  of  said 
Birdie  Plnson  and  Alex  Bell  Oelger,  and  for 
himself,  bought  In  said  lands  with  the  dis- 
tinct understanding  and  agreement  that,  as 
soon  as  complainant  should  pay  him  and 
them  back  all  the  money  that  be  had  paid 
out  on  said  lands,  he  and  the  said  Birdie 
Plnson  and  Alex  Bell  Oelger  would  make 
her  a  proper  deed  of  conTeyanc&  That  the 
husband  of  complainant,  Henry  Dooly,  was 
ilTing  at  the  time  of  the  sale  of  said  lands, 
and  said  Henry  Dooly  was  acting  as  the 
agent  of  complainant  in  said  business  mat* 
ter,  and  the  said  Plnson  for  himself  and 
as  the  agent  of  Birdie  Pinson  and  Alex 
Bell  Gelger  promised  and  agreed  by  and 
with  the  said  Henry  Dooly  as  the  agent  of 
complainant,  and  the  said  Pinson  also  agreed 
with  complainant  In  person,  tliat  as  soon 
after  said  sale  as  complainant  paid  back 
the  purchase  money  on  said  lands  he  and 
the  other  respondents  would  execute  a  good 
deed  of  conreyance  to .  complainant,  provid- 
ed said  money  was  offered  or  paid  to  him 
within  a  reasonable  time.  That  said  agree- 
ment  was  entered  into  before  the  sale  of 
said  lands,  and  no  one  thereafter  bid  on 
said  lands  for  complainant,  as  she  verily 
believed  the  lands  were  being  bought  in 
for  her.  That  there  were  two  other  men, 
to  wit.  John  Dudley  and  Joseph  Cramer, 
both  men  of  money,  who  offered  to  buy  in 
the  lands  for  complainant  on  the  same  terms 
and  conditions;  but,  having  full  confidence 
In  said  Pinson,  complainant  and  her  hus- 
band let  the  said  Plnson  buy  the  lands  at 
■aid  sale.  It  Is  also  alleged  In  the  bill  that 
100  acres  of  the  lands  belonging  to  the  es- 
tate of  Minor  Robinson,  deceased,  were  not 
embraced  in  the  bill  for  division;  said  160 
acres  having  been  left  out  of  the  bill  by 
mistake.  On  this  160-acre  tract  the  bill 
shows  that  Sam  Amason  held  a  mortgage. 
Ttie  160  acres  are  embraced  in  the  present 
bill.  The  bill,  with  respect  of  this  360-acre 
tract  alleges  that:  Complainant,  through 
ber  agent  and  husband,  got  the  said  Pinson 
to  pay  off  and  take  up  said  mortgage,  wlilcb 
It  is  alleged  he  did  as  the  agent  of  Birdie 
Plnson  and  Alex  Bell  Gelger,  and  that  said 
Pinson  purchased  said  mortgage  for  some- 
thing less  than  the  face  value  thereof,  which 
was  $1S0.  Tbis  sum,  it  is  alleged,  with  the 
f2,200  bid  for  the  land  at  the  sale,  aggre- 
gated the  sum  of  $2,350,  which  last  sum, 
with  10  per  cent  Interest  added,  aggregated 
the  sum  of  $2,585.  It  Is  then  averred  that 
the  complainant  got  the  said  Plnson  to  pay 
off  all  t^e  complainants  in  the  bill  filed  for 
division  with  the  $2,200,  and  got  him  to 
pay  off  the  mortage  to  Amason,  with  the 
distinct  agreement  and  understanding  that 
the  lands  were  to  be  reconveyed  to  com- 


plalnant,  if  within  a  reasonable  tltaie  she 
refunded  the  money  i>aid  out  by  the  re- 
spondents on  said  lands.  It  is  further  aver- 
red that,  as  a  part  of  the  agreement  made 
with  Phison  to  bid  In  the  lands,  complain- 
ant was  to  pay  "respondents"  the  sum  of 
$200  per  annum.  If  sbe  was  unable  to  pay 
the  whole  sum  at  the  end  of  each  year,  or 
at  the  end  of  the  gathering  of  the  crops, 
and  that  when  the  crops  were  gathered  in 
1902  she  at  once  paid  John  H.  Pinson  the 
sum  of  $200.  It  is  i^en  averred  that,  bto 
sides  the  $200,  complainant  before  the  filing 
of  the  bill  tendered  to  the  said  John  H. 
Pinson,  for  himself  and  for  his  wife  and 
Mrs.  Alex  Bell  Waller,  nto  Gelger,  all  that 
wks  due  on  account  of  said  land  transaction. 
The  bill  avers  that  the  complainant  has  been 
in  possession  of  the  lands  since  the  death 
of  her  father,  and  was  in  possession  at  the 
time  the  sale  was  made.  The  prayer  of  the 
bill  is  that  the  deed  made  by  the  register 
to  Mrs.  Plnson  and  Mrs.  Waller,  nde  Gelger, 
be  set  aside  and  declared  void;  that  John 
H.  Plnson,  BU^e  Plnson.  and  Alex  Bell 
Oelger  be  required  to  apeclflcally  perform 
and  carry  out  the  contract  and  agreem^t 
entered  into  by  them  with  complainant,  by 
and  through  their  agent.  John  H.  Pinson; 
that  they  be  required  to  execute  to  complain- 
ant a  proper  deed  to  the  lands  on  the  pay- 
ment ol  the  money  due  them  thereon;  that 
a .  referrace  be  ordered  to  ascertain  the 
amount  due ;  that,  In  the  event  the  respond- 
ents decline  to  execute  the  deed,  the  register 
be  required  to  execute  to  complainant  a 
proper  deed  to  the  lands  Involved  bi  this 
controversy.  In  the  conclusl<ni  la  a  tmiyer 
for  general  relief. 

The  respondents  demurred  to  the  bill, 
moved  to  dismiss  It  for  the  want  of  equity, 
and  Sled  special  pleas  setting  up  want  of 
conaideratlon  In  the  allured  agreement  and 
setting  up  the  statute  of  frauds.  On  the 
demurrers  and  motion  to  dismiss  the  bill 
being  overruled,  the  respondents  filed  a 
Joint  and  several  answer  to  the  bill.  In  the 
answer  the  making  of  the  alleged  agreement 
Is  specifically  denied,  and  It  is  averred  that 
the  respondents  never  knew  of  any  such 
agreement,  nor  did  they  ever  hear  of  any 
claim  that  such  an  agreement  had  been 
made,  until  in  the  fail  of  1802.  It  Is  also 
shown  and  averred  In  the  answer  that  Wil- 
liam M.  Gelger,  the  father  of  Mrs.  Pinson 
and  Mrs.  Waller,  hi  his  lifetime  obtained  a 
deed  from  the  complainant  and  her  husband 
to  395  acres  of  the  lands  embraced  in  the 
bill  and  which  were  sold  at  the  sale;  that 
said  305  acres  of  land  formed  a  part  of  the 
estate  of  the  said  Oelger  at  his  death,  and 
said  respondents  Mrs.  Plnaoo  and  Mrs,  Wal- 
ler, being  his  only  belrs  at  law,  took  what 
title  said  Oeiger  had  and  held  by  virtue  of 
said  deed;  that,  after  the  lands  were  ad- 
vertised for  sale  by  the  register  the  last  time, 
the  respondents,  a  day  or  two  before  the  day 
of  the  sale  waa  to  occor^  held  a  consultatioa 
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and  decided  tliat  tiiej  vonld  boy  all  tlie 
lands  at  the  sale,  prorlded  the  bidding  did 
not  ttzceed  VtJBfXy,  for  the  poipow  of  protect- 
ing tiiemeelTes  £rom  too  gieat  a  Ion  and  of 
not  having  to  give  up  tiie  896  acrea,  which 
they  aver  in  the  annrer  adjoined  other  lands 
of  theirs  and  could  be  profitably  used  1^ 
them;  that  In  accordance  with  that  dedalon 
Mrs.  Pinson  and  Miss  Alex  Bell  Geiger  an* 
thorlsed  and  Instructed  John  H.  Pinson  to. 
attend  the  sale  and  In  tiidr  name  and  for 
tbem  bi^  in  the  lands  at  said  sale  at  a  price 
not  to  exceed  $2,000.  It  Is  further  averred 
in  the  answer  that  it  was  In  pursuance  of  the 
said  iDStructions  that  John  H.  Pinson  bid 
Id  the  lands  on  the  17th  day  of  February, 
1902.  It  is  also  shown  and  averred  that  It 
waa  by  the  consent  and  In  obedience  to  the 
instmctlons  of  Mrs.  Pinson  and  Mrs.  Oelger 
tbat  the  bid  was  raised  from  f  1,600  to  $2.- 
aOO,  and  that  the  Amason  mortgage  was  pur- 
chased, and  that  all  the  transactions  were 
had  and  done  with  reference  to  the  purchase 
of  the  land  and  buying  the  mortgage,  without 
any  agreement  or  understanding  with  Mrs. 
Dooly  or  her  husband,  and  solely  for  the 
benefit  of  the  respondents  Mrs.  Flnaon  and 
Alex  Bell  Geiger.  It  Is  also  denied  In  the 
answer  that  any  agreement  was  ever  made 
with  Mrs.  Dooly,  or  any  one  for  her  benefit, 
to  the  effect  that  she  could  pay  to  Mr.  Pin- 
son or  eithm*  of  the  other  respondents  |200 
at  the  end  of  each  year  as  interest  on  the 
money  expended  on  the  lands,  and  It  Is  aver- 
red that,  after  the  deed  to  the  lands  was  ex- 
ecuted to  the  respondents  Mrs.  Pinson  and 
Miss  Geiger,  John  H.  Pinson  agreed  with 
Mr.  H.  C.  Dooly,  the  husband  of  complainant, 
to  rent  bim  a  part  of  the  lands  for  the  year 
1902  at  the  sum  of  $200  as  rent;  tbat  Mr. 
Dooly  died  in  the  spring  of  1002,  and  Mrs. 
Dooly  in  the  fall  of  1002  paid  the  f200  aa 
rent  on  the  land,  and  not  as  Interest  In 
this  connection  It  la  averred  In  the  answer 
that  the  portion  of  the  lands  not  rented  to 
the  husband  of  the  complainant  for  the  year 
1902,  was  rented  by  John  H.  Plnaon  to  other 
parties;  that  said  parties  occupied  the  lands 
rented  to  them  for  1002,  snd  paid  the  rent 
on  them  to  respondents. 

The  chancellor,  on  the  final  hearing  on  the 
pleadings  and  proof,  held  that  the  complain- 
ant was  not  entitled  to  the  relief  prayed  for, 
and  dismissed  the  bill.  Two  questions  arise: 
(1)  Whether  the  transactions  as  averred  In 
the  bill,  resting  In  parol,  create  an  equity 
In  favor  of  the  appellant,  which  can  be  en- 
forced. (2)  Whether  the  evidence  is  suflB- 
clent  to  establish  the  equity.  The  chancel- 
lor in  bfs  decree  held  that  the  case  aa  plead* 
ed  presented  an  enforceable  equity  under  the 
principle  as  announced  In  the  case  of  Hodges 
V.  Vemer,  100  Ala.  612,  13  South.  679,  but 
held  tbat  the  proof  was  not  sufltelent  to  es- 
tablish the  equity  alleged. 

The  principle  referred  to  by  the  chancellor 
Is  stated  in  the  case  cited  by  McOlellan,  Jh 


aa  follows;  ''Where  one  perscm  advances 
money  to  anottier  tqr  way  of  a  loan,  tloousii 
a  paymmt  to  a  third  peiMHi  tot  land  which 
the  borrower  has  purchased  or  la  purchasing, 
and  to  secure  tiie  loan  the  lender  takes  the 
title  of  the  land  to  himself,  with  the  agree- 
ment and  understanding  between  him  and  the 
real  purchaser  that  he  will  reconvey  to  the 
latter  on  repayment  of  tlie  money  advanced, 
equity  will  declare  the  holder  of  the  title  a 
trustee  therefor,  for  the  purchaser)  and  com- 
pel him  to  discharge  the  trust  the  recon- 
veyance stipulated  for  upon  the  payment  to 
him  of  the  money  to  secure  which  the  title 
was  vested  In  him.  And  such  case  to  not 
within  the  statute  of  frauds,  but  the  equities 
will  be  worked  out  and  effectuated,  though 
the  contract  they  have  made  to  the  end  In 
view  rests  entirely  In  parol."  Hodges  v.  Ver- 
ner.  supra;  Mliner  v.  Stanfwd,  102  Ala. 
277,  14  South.  644:  Bates  t.  Kelly,  80  Ala. 
142;  Lehman  v.  Lewis,  62  Ala.  120;  Boyd  v. 
McLean,  1  Johns.  Oh.  682;  Parr  on  Trusts, 
i  188.  The  same  principle  is  elsewhere 
stated  by  this  court  through  McClellan,  J., 
in  this  language:  **A  trust  of  the  class  as- 
serted In  this  bin  exists  only  where  one  has 
purchased  property  with  the  funds  of  an- 
other and  taken  title  In  himself.  The  funds 
used  may  have  presently  become  the  prop- 
erty of  the  other  party,  by  loan  or  advance 
to  bIm  by  the  purchaser,  who  takes  the  title 
to  secure  to  himself  repayment  of  such  loan. 
And  It  must  always  be  made  to  clearly  ap- 
pear that  the  purchase  was  with  funds  pre- 
viously belonging  to  the  party  sssertlng  the 
trust,  or  that  it  was  made  for  him  and  the 
purchase  money  presently  advanced  by  the 
purchaser  as  a  loan  to  htm,  for  the  security 
of  which  the  legal  title  is  taken  to  and  in  the 
name  of  the  purchaser.  Without  this  there 
can  be  no  such  thing  as  a  resulting  trust" 
Milner  v.  Stanford.  102  Ala.  277,  14  South. 
644.  Brlckell,  G.  J.,  stated  the  same  prin* 
clple  In  this  language:  "But  If  one  should, 
by  way  of  loan,  and  wholly  iq)on  the  credit 
and  account  of  another,  advance  the  pur- 
chase money,  and  take  title  to  himself  as 
security  for  Its  repayment,  he  would  hold 
the  estate  upon  a  resulting  trust  for  the 
other,  and  on  repayment  wonld  be  compel- 
led to  reconvey."  Lehman  v.  Lewis,  62  Ala. 
129.  See.  also,  Waller  v.  Jones.  107  Ala.  881, 
18  South.  277;  Kent  v.  Dean.  128  Ala.  600, 
80  South.  543;  Northrup  v.  Metcalf,  11  Paige. 
676;  Dryden  v.  Hanway.  81  Md.  268,  100 
Am.  Dec.  61;  Hebron  v.  Kelly,  75  Miss. 
74,  21  South  790. 

It  la  within  the  principle  aa  above  stated 
that  It  is  Insisted  the  case  falls.  We  have 
seen  from  the  bill  that  the  case  has  been 
attempted  to  be  presented  in  two  categories 
or  phases:  First,  with  respect  to  an  agree- 
ment made  with  John  H.  Pinson;  second, 
with  respect  to  an  agreement  made  by  John 
H.  Pinson  as  the  agent  and  manager  of  the 
othw  two  respondents.   So  far  u  the  first 
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categOfy  to  concerned.  It  eeems  that  tbe  bin 
does  not  present  a.  case  for  equitable  Inter- 
ference or  JnrlBdlctkni.  If  Pluson  made  tbe 
promise,  as  Inristed  upon  In  ^e  first  cate- 
gory, jet  be  did  not  bid  the  property  off  In  hto 
own  name,  he  did  not  pay  any  of  his  money 
for  It,  nor  did  be  take  title  In  bis  name. 
He  Is  absolntely  without  any  title,  legal  or 
equitable;  bence  there  Is  nothing  so  far 
as  he  Is  IndlTidnally  concerned,  tbat  woold 
be  of  boieflt  to  tbe  complainant,  or  that  the 
court  could  take  from  him  and  give  to  the 
complainant,  with  respect  of  tbe  title  to  the 
lands.  It  follows,  beyond  question,  that 
as  to  John  H.  Pinaon  the  bill  was  propttly 
dismissed. 

Without  stopping  to  discuss  tbe  snffldency 
of  the  ftTermoits  of  tbe  bill  to  make  a  case 
tm  equltr  Jurisdiction  on  the  second  phase 
of  tbe  case,  but  grantlns  that  the  aTwmonts 
Of  the  facts  from  which  tbe  trust  Is  sup- 
posed to  result  are  sufficiently  precise  and 
definite  to  bring  Uie  case  with  respect  of 
tbe  pleading  wltbln  the  strict  nUe  estab- 
llahed  In  sucb  cases,  the  question  Is,  has 
tbe  oHnj^nant  made  out  her  cam  ^  the 
erldoice  adduced?  Whetbw  the  bill  be  re- 
garded as  one  to  declare  a  resulting  or  a 
constnlctlTe  trust  In  lands,  or  a  bill  to  have 
a  parol  contract  with  respect  to  land  spe- 
ctfieally  enforced,  or  a  blU  to  have  a  con- 
verance  absolute  on  Its  face  declared  a  motb- 
gage,  tbe  rule  of  evidence  by  which  the  cwn- 
plainant  must  make  out  the  case  to  tbe  same. 
"Tbe  gemeral  rule  to  that,  when  a  resulting 
trust  to  sought  to  be  estabUsbed  and  In- 
grafted (m  a  conveyance  absolute  in  its 
term^  the  complainant  must  by  the  bUl 
distinctly  and  precisely  arer  the  facts  from 
whlGb  It  to  ctolmed  to  result  The  ivoof 
must  c«rreq>ond  with  the  pleading,  and,  by 
a  nnnplete  unanimity  ot  dedsliHi.  must  be 
clear,  full,  satisfactory,  and  ccmTindng.  If 
tbe  proof  Is  uncertain.  If  it  Is  doubtful  or 
imsatisfactory,  relief  cannot  be  granted.  Tbe 
presumption  arising  from  the  conT^ance, 
that  It  fally  speaks  tiie  whole  timth,  must 
prevail  until  the  contrary  to  established  be- 
ymid  reascmabto  oontrororar.  Tbe  burden  <tf 
ronoTlng  thto  presumption  rests  upon  the 
party  assvtlng  tbe  contrary,  and  It  to  not 
enoiu^  for  the  party  to  gmerate  doubt  and 
uncertainty."  Mr.  Finneroy,  in  hto  Incompar- 
lAto  work  on  Bqully  Jnrlsiffudence,  says  such 
erldaice  must  be  clear,  strong,  unequivocal, 
unmistakable^  and  must  establish  tbe  fact  of 
payment  by  the  alleged  beneficiary  beyond  a 
reasonable  doubt  2  Pomeroy's  Equity  Juris- 
prudence (1886)  p.  612,  f  1040;  Lehman 
V.  Lewis,  62  Ala.  129;  Tilford  v.  Torrey^  58 
Ala.  120;  Allen  v.  Zoung,  88  Ato.  810,  6 
South.  747;  Jordan  v.  Gamer.  101  Ala.  411, 
18  South.  678;  Westbrook  v.  Hayes,  137  Ala. 
572,  84  South.  622. 

The  bill  avers  that  Mrs.  Dooly,  her  bus- 
band,  and  John  H.  ^nson  woe  tbe  only 
persons  who  were  present  at  tbe  time  the 
understanding  and  agreemoit  was  made. 


These  parties  lived  some  SO  miles  front 
UvlngEton,  tbe  place  wb«e  the  sale  of  the 
lands  was  made.  Mrs  Dooly  was  SKamlned 
as  a  witness  In  her  own  behalf,  and  testified 
as  to  tbe  terms  of  tbe  understanding  and 
agreemoit  She  was  not  present  at  the  sale^ 
nor  was  she  present  when  It  is.  altoged  tba 
bid  vras  agreed  to  be  raised.  She  averred 
In  the  bill  that  Mr.  Dooly  reitresented  ber 
on  the  two  occasions.  She  gave  testlnuAy 
to  what  bar  husband  told  ber  with  rtfermce 
to  tbe  bid  being  raised;  bu^  of  oonne,  the 
fduncellw  could  not  have  considered  that 
evidoicek  as  it  waa  Incnnpetatt  and  was 
objected  to  on  that  account  Neither  can 
we  consider  It  After  testifying  to  tiie  col- 
lective fact  that  she  had  an  understanding 
and  agrettuoit  with  Flnacra  to  bi^  In  tbe 
lands,  Mrs.  Dooly  testifies  with  revect  to 
the  terms  of  the  undnstanding  and  agree* 
mmt  In  these  words:  "Tbat  agreement  was 
lliat  Ut.  John  H.  Plnson  agreed  to  buy  tibe 
lands  for  me,  or.  In  other  w«»d%  to  let  me 
have  as  much  as  f8,000  at  8  per  cent  inter- 
est Aftor  that  he  sent  me  word  that  he 
would  have  to  have  10  per  cent  Interest; 
tbat  he  could  not  let  me  have  it  at  8  per 
cent  Ur.  J.  H.  Plnson  bou^t  In  tbe  land, 
and  I  was  to  pay  him  bade  the  money  that 
be  paid  on  Ihe  land  In  a  reasonabto  Hme. 
Them  was  no  particular  time  set  to  pay 
the  money  back."  The  only  other  witness 
who  was  examined  to  prove  the  terms  of 
the  contract  or  agreement  was  Joe  Cramer. 
He  testlfled  tai  thto  language:  **!  had  an 
agreement  with  J.  H.  Plnson  that  he  waa  to 
buy- in  the  land,  or  perhaps  take  an  appeal 
hi  tbe  case;  tbat  I  was  to  bear  tbe  harden 
of  all  ezpotses  of  tomd,  if  any  be  made- 
lawyer  fees  as  far  as  tbe  pro  rata  share 
of  Mrs.  Dooly  was  amcraned.**  Bearing  fa 
mind  tbe  rule  tbat  it  to  not  enouj^  that 
some  agreement  must  be  shown,  we  think 
the  evidence  of  Mrs.  Dooly  leaves  tbe  terms 
of  the  agreemoQt  in  a  state  of  doubt  and 
uncertainty.  And  it  cannot  be  with  any  show 
of  reason  contended  that  Cramer's  evldmce 
tends  to  show  any  of  tbe  terms  of  an  agree- 
ment with  reepect  to  tbe  purchase  of  tbe 
lands  for  Uxn.  Dooly^  boieflt  John  H.  Hn- 
s(u  In  bis  evldoioe  q»eclflcally  denies  In 
toto  that  be  ever  made  any  agreement  with 
Mrs.  Dooly  of  any  kind,  hidlrldually  or 
as  agent,  with  r^ard  to  the  pnndiase  ot 
the  lands,  or  of  lending  her  any  money. 
He  further  testified  that  be  had  no  authority 
from  his  wife  or  Mrs.  Waller  to  make  any 
sucb  contract  f»r  tbem.  It  to  true  that 
there  to  testimony  of  dectaratiuu  made  by 
Ptaison  tending  to  show  that  he  bid  the  lands 
in  for  Mrs.  Dooly's  benefit  But  these  dec- 
larations Plnson  denied  making,  and  there 
was  evidence  toidlng  to  corroborate  hto  testi- 
mony that  he  did  not  make  the  declarations. 
None  of  the  declarations  tend  to  show  any 
term  of  an  agreement  Moreover,  there  waa 
evidence  which  tended  to  corroborate  Pin- 
son's  that  be  never  made  any  agreement  with 
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Hn.  Dooly  Ut.  Dmriy  to  Imy  tbm  toad 
for  her  benefit 

There  Is  no  ertdenct  of  a  wwd  that  wu 
■aid  at  tiM  lale,  or  beftffe  the  lale,  tending 
to  sbow  that  any  agreonent  was  made  by 
Plnson,  as  agent  fior  bis  wife  and  Hiss 
Gelger,  with  Mrs.  Dooly  or  hor  hnsbafld. 
At  the  sale  Plnson  annonnced  tiiat  the  bid 
was  made  for  Mrs.  Plnscm  and  Miss  Oelgw. 
True,  an  effort  was  made  to  show  that  Pin- 
son  was  the  general  agent  for  his  wife  and 
Miss  Gelgw;  but.  conceding  tha^  without 
tlielr  knowledge*  as  general  agent  he  conld 
hare  made  an  agreement  of  tbt  kind  that 
wonid  be  binding  on  them,  yet  the  evidttKe 
of  such  agen<7,  to  say  the  most  for  It  that 
can  be  said  In  favor  of  the  complainant, 
leaves  that  qnestlon  in  a  state  of  doubt  and 
uncotalnty,  while  the  evidence  of  the  re* 
qwndents  on  tlie  subject  is  to  the  ^ect 
that  he  was  not  the  gen«al  agent,  but  that 
be,  in  making  the  purdbase  of  the  lands, 
was  acting  under  specific  Instmcttons  to  pur- 
chase for  Birdie  Plnsm  and  Alex  Bell  Oelger. 
There  is  much  evidence  on  both  aides  Uiat 
Is  irrelevant  to  the  issues  and  incmupetait . 
The  dianceilor  did  not  make  any  ruling  with 
regard  to  objections  to  evidence.  We  have 
considaed  only  the  legal  evidence  In  the 
record,  and  wliile  we  have  not  here  men- 
tioned all  of  It  in  detail,  not  deeming  it 
necessary  to  do  more  than  to  refo*  to  the 
salient  features  of  It  in  this  opinion,  we 
have  carefully  gone  through  tlM  whole  evi- 
dence, and  we  are  satifled  that  the  decree 
of  the  dunoeUor  dismissing  Uie  bill  on  the 
merits  is  correct,  and  should  be  afflrmed. 
and  It  is  accordingly  so  ordwed. 

Affirmed. 

HARALSON,  TTSON,  DOWDULU  and 
DBNSON,  JJ^  concur. 


SHIVER  V.  HARDZ  et  aL 
(Snprune  Court  of  Alitbsmi    De&  21,  1906.) 

1.  BjECnBNT— PlUDINO— ISSUXB. 

Where,  In  a  statutory  action  in  the  nature 
of  eJectmenL  defendants  each  diaciaimed  ikw- 
session,  and  usne  was  joined  on  sack  disclaimer* 
plamtifTs  title  iras  thereto  admitted,  and  the 
only  iasue  was  whether  defendants  were  in 
possession. 

2.  Sahk— AmBHAnvB  OBABoa-OoiinjcTiwo 

EVIDEHCB. 

Where,  in  an  action  in  the  nature  of  eject- 
ment inToIvinr  a  disputed  boundary,  possession 
was  the  only  issue  joined,  and  the  evidence  as  to 
whether  the  land  in  question  h'ks  in  a  section 
belonging  to  plaintiff  or  in  another  section  be- 
longing to  defendants  was  in  irreconcilable  con- 
flict, the  general  affirmative  cliarge,  with  hy- 
pothesis, requested  by  plaintiff,  was  prepay 
refused. 

8.  Sauk— IssDBS— InsTBDcnons. 

Where,  in  an  action  In  the  nature  of  eject- 
meot.  the  only  issue  Joined  was  defendants* 
possession  of  the  land  in  controversy,  It  was 
error  for  the  court  to  give  InBtructions,  at  de- 
fendants' request,  pladng  plaintiff's  right  to 
recover  on  the  auperiori^  of  his  tiUe ;  ne  be- 
iDg  entitled  to  recover  on  proof  reasonably 


satisfying  the  Jury  Otat  dsffendsnts  wwe  in 

posseiBton  of  the  land*  Imspeettre  of  the 
strcugth  Qt  bis  title. 

Appeal  from  Circuit  Court*  Houston  Coun- 
ty; John  P.  Hubbard.  Judges 

"Not  officially  reported." 

Action  by  Daniel  Stilver  against  John 
Hardy  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Defendants  (appellees  here)  requested  the 
court  to  give  the  following  charges,  which 
the  court  gave:  "(1)  The  court  c bargee  the 
Jury  thit  in  this  case  the  plaintiff  must  r^ 
cover  on  the  strength  of  his  own  title,  and 
cannot  recover  on  the  weakness  of  the  title 
of  the  defendant  Woodham.  (2)  The  court 
charges  the  Jury  that  In  this  case  the  lUaln^ 
tiff  cannot  recover*  unless  be  shows  a  legal 
title  in  himself,  or  that  he  or  some  one  un- 
der whom  he  claims  was  in  possession  of  the 
land  sued  for  prior  to  the  4>i^ii8ing  of  this 
suit,  although  they  may  believe  from  the  evi- 
dence that  the  defendant  Woodham  had  no 
title  for  the  land  sned  for." 

Reid,  Sollle  ft  Elrkland.  for  appelUuit 
Espy  &  Farmer,  for  appellees. 

DBN80N*  J.  Statutory  action  tai  the 
nature  of  an  action  of  ejectment  to  try  title 
to  land.  Tlie  land  was  described  in  ttie  com- 
plaint as  follows:  "Twelve  acres  more  or 
less,  lying  on  the  west  side  of  and  along  the 
east  line  of  section  26,  and  being  a  portion 
of  the  east  side  of  tiie  east  half  iff  ncvtheast 
quarter  of  sectkm  28^  in  Henry  county,  Ala- 
bama." The  defendants  eadi  disclaimed  pos- 
session of  ttie  pronisee  sued  for,  and  on  is- 
sue Joined  on  the  disdalma  there  was  ver- 
dict and  Judgment  for  the  deftetdants.  From 
the  Judgment  the  plaintlfl  took  an  appeaL 

The  plaintiff  having  elected  to  take  issue 
on  the  disclaimer,  the  denial  of  possession 
put  In  issue  the  question  of  po8sessi<m,  and 
only  that  Title  was  entirely  eliminated  as 
an  i^^  In  the  case.  In  other  words,  tba 
dlsclaimor  "was,  finr  the  purpose  of  this 
trial,  an  admlstion  of  plaintUTs  tltie,  with 
a  denial  of  defendants'  possession."  McQueen 
V.  Lampl^,  74  Ala.  408;  Bailey  V.  Selden, 
124  Ala.  408,  20  South.  909;  Ely  v.  Pace,  189 
AhL  298,  35  South.  877. 

With  reQ>ect  to  the  quMtion  at  possession, 
the  location  of  the  boundary  line  running 
nortb  and  eoutli  between  sections  28  and 
25  was  the  only  point  in  controversy.  It 
was  conceded  that  tiie  plalntUE  and  defend- 
ants w^  coterminous  jtroprletors ;  the  land 
of  the  pUdntiff  being  located  in  secUon  SO, 
and  that  of  the  defendants  In  section  2S. 
Tlie  evidence  ss  to  whether  the  land  of  which 
defendants  were  in  possesidon  was  in  sec- 
tion 26  or  section  26  was  in  irreconcilable 
conflict  Under  that  state  of  the  evidence 
the  tmera]  affirmative  charge,  with  hypoth- 
esis, requested  the  plaintil^  was  loop- 
erly  refused. 
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The  charges  glToi  at  the  request  of  tbe 
defendantB  placed  tbe  right  of  the  plaintiff 
to  recover  on  the  superiority  of  hla  title. 
Tbe  chargea  Injected  into  tbe  case  an  issue 
not  before  tbe  Jury.  The  plaintiff,  as  we 
bare  seen,  would  have  been  entitled  to  re- 
cover on  proof  sufficient  to  reasonably  satis- 
fy tbe  Jury  that  the  defendants  were  In  pos- 
session of  tbe  land  described,  irrespective 
of  the  strength  of  bis  title.  Tbe  charge 
sboald  have  beea  refused,  and  tbe  giving  of 
them  must  work  a  reversal  of  the  cause. 

There  was  no  error  In  the  rulings  of  tbe 
court  on  the  admissibility  of  evidence. 

For  tbe  error  In  ^vlng  tbe  written  charges, 
requested  by  tbe  defendant!,  the  Judgment 
must  be  reversed,  and  tbe  cause  remanded. 

TTSON,  SIMPSON,  and  ANDEBSON,  JJ^ 
CMkeor. 


PBACOq^  V.  KTBKLAND  et  »3. 
(Su^m*  Court  of  Alalnma.  Dee.  21,  1900.) 
Appeal  —  Dibhibul      Deut  m  Filing 

RlCOBD. 

Where  a  record  on  appeal  is  not  filed  for 
foar  months  after  the  proper  time,  and  it  ap- 
pears that  the  delay  is  aue  to  want  of  diligence 
on  the  part  of  appellant's  attorneys  In  furnish- 
ing to  t£fl  clerk  of  th»  lower  court  certain  deeds 
necessary  to  be  copied  In  the  bill  of  exceptions, 
the  app«tl  will  be  dismissed. 

Appeal  from  Circuit  Court,  Huston  Coun- 
ty; Terry  Kcbardson.  Judge. 

"Not  officially  reported." 

Action  between  A.  K.  Peacock  and  Cash 
ElrUand  and  others.  From  the  Judgment, 
the  former  appeals  Dismissed. 

B.  D.  Crawford,  tar  appellant  Beld  is 
Hlli,  for  appellees. 

TTSON,  J.  Tbe  Judgment  In  this  cause 
was  rendered  by  tbe  trial  court  on  tbe  3d 
day  of  Hay,  1904.  Tbe  appeal  bond  was 
filed  with  the  clerk  on  tbe  Sth  day  of  July, 
1904.  Notice  of  tbe  appeal  was  served  on 
the  4th  day  of  January,  190S.  The  record 
was  not  filed  in  tbe  court  until  the  6tb 
day  of  June,  1905,  when  It  should  have 
been  filed  at  least  prior  to  the  call  of  tbe 
Fourth  division  In  this  court,  which  was 
In  January,  1909.  Tbe  affidavits  submitted 
pro  and  con  along  with  the  motion  to  dis- 
■  miss  the  appeal  establish  a  want  of  dili- 
gence on  the  part  of  tbe  appellant's  attor- 
neys in  furnishing  to  tbe  cletk  of  the  lower 
court  certain  deeds  necessary  to  be  copied 
in  the  bill  of  exceptions,  which  was  clearly 
the  cause  of  the  delay  on  tbe  part  of  that 
officer  in  not  sending  tbe  transcript  to  the 
clerk  of  tbe  court  to  be  filed.  In  other 
words,  no  sufficient  excuse  Is  shown  for  the 
delay.  Porter  v.  Martin.  139  Ala.  318,  35 
South.  1006.  T3ie  motion  to  dismiss  tbe 
appeal  must  be  granted. 

Apifeal  dismissed. 

HARALSON,  DOWDEIX^  SIMPSON,  and 
DBNSON,  JJ.,  concur. 


JORDAN  et  al.  v.  SIMMONS. 

(Supreme  Court  of  Al«l>j<tim.   Dec  21,  1906.) 

ElxcEpTioiis,  Bill  or— Sioniho— Tdb  Ax.- 
LowxD— BxniTRioii  or  TncB. 
A  bill  of  oeeptlMis,  signed  by  tbit  pre- 
siding Judge  before  the  explradon  <n  the  time 
fixed  by  an  agreement  between  coonsel  for  the 
slEnin^  tbereof,  entered  into  after  the  expiration 
of  the  period  fixed  by  the  court  on  uw  last 
day  of  the  tanot  will  not  be  ooDsldered  on  ap- 

ni;  the  judge  having  no  authority  to  ugn 
t  that  time. 

[Ed.  Note. — For  eases  In  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  St  60-64,] 

Appeal  from  Circuit  Court,  Covington 
County;  Wm.  H.  Samford,  Judg& 

"Not  oflldally  reported." 

Action  between  L.  M.  Jordan  and  another 
and  W.  T.  Slmm<Hi8.  From  a  Ju^ment  for 
tbe  latter,  tbe  former  appeaL  Afflrmed. 

J.  F.  Jones,  (or  appellants.  Powell,  Albrlt- 

ton  &  Albrltton.  for  appellee. 

TYSON,  J.  This  case  was  tried  at  a 
regular  term  of  the  circuit  court  In  and 
for  Covington  county,  convened  on  the  13th 
day  of  June,  1004.  Under  tbe  act  fixing  the 
time  for  tbe  holding  of  this  court,  tbe  term 
is  limited  to  two  weeks.  So,  then,  tbe  term 
ended  by  opwation  of  law  on  tbe  25th  day 
of  Jnne.  On  that  day  it  appears  tbat  tbe 
court  entered  an  order  granting  appellants 
60  days  within  which  to  prepare  and  present 
their  bill  of  exceptions.  This  period  of 
time  allowed  expired  on  tbe  24tb  day  of 
August  following.  Five  days  later,  to  wit. 
on  the  29tb  day  of  August,  a  written  agree- 
ment was  entered  into  between  counsel  ex- 
tending the  time  for  tbe  signing  of  tbe  bill 
to  October  let  On  tbe  20th  day  of  Septem- 
ber the  paper  In  the  record  purporting  to  be 
a  bill  of  exceptions  was  signed.  It  Is  clear 
from  the  foregoing  statement '  that,  on  ac- 
count of  the  agreement  between  counsel  be- 
ing made  after  the  period  fixed  by  tbe  court 
had  expired,  the  presiding  Judge  was  with- 
out authority  to  sign  the  paper  in  tbe  record 
purporting  to  be  a  bill  of  exceptions,  and 
It  cannot  be  considered.  Tisdale  v.  Alabama 
&  Georgia  Lumber  Co.,  181  Ala.  456,  31 
South.  729. 

With  it  eliminated,  no  error  being  assigned 
upon  tbe  record  proper,  the  Judgment  ap- 
pealed from  must  be  affirmed. 

HARALdON,  SIMPSON,  and  ANDERSON, 
omcnr. 


WALTON  V.  LINDSAY  LUMBER  CO. 

(Supreme  Court  of  Alabama.  Dec  21,  1006.) 

1.  Appeal — Cohpetxkct  op  Jubos— Habuless 
BaaoR. 

Where,  In  an  action  for  injuries  received 
by  an  employ^,  the  coort  at  the  close  of  plain- 
tiff's case  Instructed  the  Jury  to  find  for  defend- 
ant. If  they  believed  the  evidence,  tbe  error,  if 
any,  in  ruling  that  a  juror  was  competent,  was 
harmless;  the  Jury  having  had  no  function  to 
perform  in  the  case. 

[Ed.  Note. — For  ca^  in  poinL  see  voL  8, 
Cent  pig.  Appeal  and  Error,  S  4126.] 
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2.  HAnvB  AMD  SsitAm— InnTBT  to  BbcpLom 
— OoypLunr. 

A  complaint  In  ui  action  tor  Injariea 
receired  br  an  employ^,  which  (alls  to  aver  tho 
relation  of  master  and  Berrant,  or  to  show  any 
doty  owlns  to  plaintiff  by  defendant,  or  to 
negative  the  theory  that  plaintiff  was  a  tres- 
^sser  at  the  time  b«  receired  his  injuries,  ia 

[Ed.  Note. — For  cases  in  point  see  toL  SI, 
Cent.  Die  Master  and  Ssmnt.  I S18.] 

8.  Sahk. 

A  complaint  in  an  action  for  injuries  receiv- 
ed bT  an  emploTfi  in  consequence  of  a  defective 
appliance,  wnicn  fails  to  allege  in  what  the  de- 
fect consisted,  is  bad. 

[Ed.  Note.— For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Sttrant  1 826.] 

4.  Saul 

A  complaint  in  an  action  for  Injories  re- 
ceived  b^  an  employ^  In  consequence  of  defective 
appliances  should  aver  that  the  defect  arose 
from  or  bad  not  been  discovered  or  remedied 
because  of  the  negUgenee  of  tii*  employer,  at 
of  one  in  his  •ervice  charged  with  the  dnty  of 
seeing  that  the  maehinerr  was  In  proper  con- 
dition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  S  818.] 

5.  Sauk— iNSTBUonna.  ard  WAUfmo  Em- 

PLOTil— Dun  OF  EUFLOTBB. 

Where  an  employ^,  17  years  old,  well  de- 
veloped physically,  and  of  reasonable  intelli- 
gence, was  not  onfamiliar  with  the  work  in  a 
sawmill  he  was  employed  to  do,  and  had  worked 
at  the  sawmill .  busiiMSi  befbre  and  knew  the 
danger  of  the  employment  the  em^tloyer  was 
not  chargeable  with  the  duty  of  instructing 
him  as  to  the  wo^  or  warning  him  of  danger 
incident  Uiereto. 

[Ed.  Note.— Fmr  cases  In  point  see  vol.  S4, 
Cent  Dig.  Master  and  Servant.  M  808,  818.] 


Appeal  from  Clrcnit  Court,  DicuDbla  Gonn- 
ty ;  J.  G.  lUcbardaoD,  Judge. 

"Not  Qffldally  reported."  ' 

Action  bj  Tominie  Walton,  pro  ami,  against 
the  Lindsay  Lumber  Ctnnpany.  From  a 
Judgment  for  defendant,  plaintiff  appeato. 
Affirmed. 

Powell  it  Hamilton,  for  appellant  Ltfgli  & 
Lelfh  and  Bterena  &  Lyou*  tor  appellee. 

DOWDBLL,  J.  Before  entering  opon  the 
trial  In  tiie  drenit  court  the  plaintiff  demand- 
ed a  struck  Jmr.  In  reqxmse  to  a  question 
1^  tbe  court*  one  ct  tbe*]urorB  ot  the  regular 
panel  stated  that  be  was  the  uncle  ct  the  wife 
of  tbe  president  of  the  defendant  owiMnatlon. 
me  drcolt  court  mled  that  tbe  Junw  was 
competent  and  had  his  name  placed  on  tbe  Hat 
of  JuTOTB  from  which  the  stnuA  jury  -wma  to  be 
obtained.  To  this  action  of  tbe  court  the 
plalntlfl  excepted.  It  does  not  appear  that 
the  president  of  the  corporatim  was  a  atotit 
bolder,  or  ofhervlse  had  any  pecuniary  Inter- 
est In  13ie  defendant  corporation.  While  the 
president  of  a  private  corporation  may  have 
mote  and  greater  powers  than  another 
p\<nrit  bo  1%  at  last,  as  such,  but  an  agent  or 
smployA  of  tbe  cuixn-atlon.  There  Is  no 
statute  which  renders  a  Juror  incompetent  be- 
caose  be  may  be  related  to  an  officer  or  an 
agemt  of  a  corporation  that  Is  a  party  to  a 


suit  But  wo  need  not  OOtarmlne  tills  qae»- 
tion  for  the  reason,  If  any  error  was  com- 
mitted in  the  mllng  of  the  court.  It  was  error 
without  injury. 

At  tile  Instance  of  tbe  dsfimdant  In  tbe 
court  below,  the  court  gave  the  general 
affirmative  charge  In  its  favor.  If,  In  the 
giving  of  the  general  charge  as  requested,  no 
error  was  committed,  then  there  could  have 
resulted  no  Injury  In  tbe  ruling  as  to  tbe  com- 
petency of  tbe  Juror.  In  reality  tiie  Jury  had 
no  function  to  perform  In  tbe  trial  of  the  case, 
rested  Its  cue  iqion  tho  evidence  of  the  plaln- 
Tbe  defendant  offned  no  testlmtmy,  and 
tiff.  Tb^  wtfe  fautmcted  to  find  for  the  de- 
fendant tf  tb^  believed  the  evidence,  and  the 
result  would  have  been  the  same  if  they  bad 
not  believed  the  evidence,  since  the  duty 
rested  on  the  plaintiff  to  show  by  competent 
and  satisfactory  evidence  a  right  to  recovw. 
ThiB  case  Is  oitirdy  different  firom  the  case  <rf 
Smith  T.  Kauffman,  100  Ala.  408,  14  South. 
111.  Tbe  doctrine  laid  down  in  tiie  latt» 
case  Is  wltiiout  appllcati<m  lioe.  In  that 
case,  as  stated  by  tbe  court,  tbe  Jury  bad  two 
functions  to  perform,  vis.:  0)  To  pass  upon 
the  credlblll^  of  the  evidence;  C9  to  asoerw 
tain  tho  amount  of  the  damages.  There  tbe 
duty  was  upon  tbe  plaintiff  to  show  by  credi- 
ble testimony  a  right  to  recover,  and,  furthOT- 
more,  to  establish  by  the  evldenoe  tbe  amount 
of  tbe  damages.  Here  no  sncb  duty  rested 
upon  the  defendant,  and  in  fact  the  Jury  bad 
not  tiie  functions  to  perform  as  in  the  case 
dted. 

Thb  complaint,  as  amended,  contained  11 
counts.  Demurrers  were  sustained  to  the  sec- 
ond, third,  fourth,  and  fifth.  The  tenth  count 
was  withdrawn  by  the  plaintiff,  and  the  case 
was  tried  on  counts  1,  6^  7,  8,  9,  and  11, 
and  on  the  plea  of  tbe  genwal  Issue  and  con- 
tributory negUgoice.  No  mot  was  otnn- 
mitted  in  sustaining  tiie  demurrers  to  counto 
2, 3, 4,  and  5.  Tbe  relationship  Is  not  averred, 
and  no  duty  is  shown,  by  the  averments  of 
dtter  the  second,  thkd,  or  fourth  counts, 
owing  fjriMn  tiie  defendant  to  tiie  plaintiff. 
For  aught  tbat  ai^ars  from  tbe  averments 
of  the  counts,  the  plalntUt,  at  tiie  time  that 
he  received  tiie.  alleged  Injury,  was  a  ties- 
passer.  The  fifth  count  was  open  to  tbe  de- 
murrer. It  fails  to  allege  In  what  tbe  defect 
cmiBisted.  L.  &  N.  R.  B.  On  v.  Jones,  180 
Ala.  470^  80  South.  686b  Furthermore,  there 
is  no  averment;  or  anything  equivalent  to  an 
avwmmt,  that  tbe  defect  arose  from,  ot  bad 
not  bem  discovered  or  remedied  owing  to,  the 
negligoice  of  the  defoidant,  or  of  some  per- 
Boa  in  the  service  of  tlie  defendant  and  in- 
trusted by  it  with  the  duty  of  sesing  that  tbe 
way^  wf^s,  and  machinery  were  in  projier 
order  or  condition.  Seaboard  Mfg.  Oa  v. 
Woodson,  04  Ala.  148,  10  South.  87;  V.  S. 
Stock  0&  T.  Weir,  96  Ala.  896,  U  SontiL  486. 
There  were  other  grounds  stated  in  the  de- 
murrers to  these  sevwal  connts  which  we 
need  not  discuss,  as  what  we  have  aald 
snffidoitly  disposes  of  the  question  of  the  cor- 
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rectnen  of  the  conrtfa  rnllng  on  tbe  de- 
murrers. 

As  we  b&ve  already  stated,  the  defendant 
on  the  trial  below  offered  no  evidence,  but 
rested  Its  case  on  tbat  of  the  plaintiff.  The 
bill  of  exceptions  purports  to  set  out  all  of  the 
evidence  Introduced  on  the  trial,  and  which 
we  have  carefully  considered^  and  after  such 
consideration  we  bare  been  unable  to  find 
that  tbe  evidence  sbowed  or  oCFered  any  rea- 
sonable Inference  of  a  right  of  recovery  on  tbe 
part  of  tbe  plaintiff.  There  was  no  proof  of 
negligence,  and  no  basis  In  the  evidence  upon 
which  to  rest  a  reasonable  inference  of  tbe 
existence  of  negllg^ce,  on  the  part  of  the  de* 
fendant  or  its  servants.  It  would  serve  no 
good  purpose  to  elaborate  here  by  rehearsing 
the  evidence  contained  In  tbe  record.  It  was 
shown  tbat  the  plaintiff  was  a  minor  about  17 
years  old,  tbat  he  was  well-developed  physic- 
ally and  possessed  a  reasonable  amount  of  in- 
telligence, and  that  be  was  not  unfamiliar 
with  the  employment  at  which  be  was  en- 
gaged and  bad  worked  at  tbe  sawmill  busi- 
ness before.  He  testified  himself  tbat  be 
knew  the  danger  of  the  employment  It  was 
unnecessary  for  the  defendant  to  instruct  him 
In  regard  to  the  work  or  warn  him  of  any 
danger  Incident  thereto.  Worthlngton  v. 
Oofortb,  124. Ala.  656,  26  South.  531.  Our 
conclusion  Is  tbat  tba  court  committed  no 
error  in  giving  tiie  charge  as  requeated  by  tbe 
defendant 

We  find  no  reversible  error  In  tbe  xecord, 
and  tbe  Judgment  will  be  afflrmed. 
Affirmed. 

TYSON,  ANDERSON,  and  DBNSON,  JJ^ 
concur. 


VDNDBRBURK  v.  8TATBL  . 
(Supreme  Court  of  Alabama.  Dec  21,  1905.) 

1.  JUBT  —  COMPETSNOT  OF  JUBOBS  —  FOSUA- 

TioH  or  Opinion. 

A  Juror  who  states  that  he  has  formed  and 
expressed  an  opinion  based  upon  rumors  as  to 
the  guilt  or  innocence  of  defendant,  but  that  he 
will  try  the  case  on  the  evidence  and  not  on 
tbe  rumors,  la  not  subject  to  challenge  for  cause. 

[Ed.  Note. — For  ca«eB  in  point,  see  vol.  SI, 
Cent  Dig.  Jury,  «  461-479-1 

.  2.  Cbiuinal  Law  —  Evidence  —  Oontbadio- 
TiON  OF  Absent  Witness. 
Although  the  state  has  admitted  a  showing 
as  to  the  evidence  of  an  absent  witness  for  de- 
fendant, it  ma;  nevertheless  contradict  the  show- 
ing by  proving  tbat  such  witness  was  not  at  the 
place  where  He  testified  he  was  and  where  he 
claimed  to  have  seen  the  occurrences  in  ques- 
tion, but  tbat  be  was  at  a  place  some  miles 
distant 

3.  Witnesses  —  Iicpeaohicent— Contbaoic* 

TOET  STATSUEnTS— IlOCATBEIAX.  MaTTEBS. 

In  a  prosecution  for  assault  with  intent  to 
ravish,  whether  defendant  had  Intercourse  with 
prosecutrix  with  her  coosent  at  a  subsequent 
time  and  at  a  different  place  from  that  at  which 
the  assault  was  claimed  to  have  been  committed 
was  immaterial,  and  testimony  of  defendant 
that  he  had  not  had  such  Intercourse  with  prose- 
cutrix and  bad  not  stated  that  hs  had  so  had 
Intercourse  with  ber  could  not  be  eontnulicted 


by  showing  that  ht  had  stated  that  be  had  had 

intercourse  with  prosecufrix  at  such  subsequent 

time  and  different  place. 

4.  Same  —  XicpEAoniNQ  Tucuiotir— Bias  or 

WlTHESS. 

In  a  prosecution  toe  assault  with  intent  to 
ravish,  wnere  a  sister-in-law  of  prosecutrix 
gave  testimony  in  conuBlct  with  that  of  iirosecu- 
trix  and  whidi  tended  to  exculpate  delsndant, 
it  was  competent  for  the  state  to  prove  by  the 
witness'  husband  ^rosecntri^s  brothei^  that  be 
and  the  witness  had  not  lived  together  since 
the  assault 

6.  CaiuiKAL  Law  —  Iwannjonowa  —  Dibbx- 

OABD  OF  FALBB  WITIIUB. 

A  charge  in  a  criminal  case  that  if  defend- 
ant's character  Is  bad  for  truth  and  veracity, 
and  he  has  sworn  falsely  and  is  unworthy  of 
belief,  It  Is  tbe  duty  of  tbe  jury  to  disregard 
his  testimony  entirely,  Is  bad.  In  tbat  It  directs 
the  jury  to  discard  defendant's  evidence  on 
the  estabUshment  of  the  facts  hypotheidied.  In- 
stead of  merely  authorising  than  to  discard 
It  and  fn  that  It  falls  to  Include  In  the  facta 
hypothesized  the  element  of  wUltul  falsity  with 
regard  to  a  material  fact 
6.  Sahb— Cube  of  Ebroheous  iNffisucriON. 

Such  chaise  being  inherently  bad  and  not 
having  been  withdrawn,  tbe  error  In  giving  it 
was  not  cured  by  the  giving  of  a  charge,  request- 
ed by  defendant  that  although  tbe  Jury  believe 
that  defendant  is  a  man  of  bad  character,  yet 
if  they  believe  that  bis  testimony  Is  true  they 
should  not  discard  It  but  should  gm  it  the  same 
weight  as  that  of  any  other  intness  wbo  haa 
sworn  truly. 

Appeal  from  Clrenit  Goort,  Oooea  County; 
A.  H.  Alston,  Judge. 

"Not  officially  repOTted." 

Frank  Funderburk  was  convicted  of  aBsauit 
wltb  intoit  to  ravlBb,  and  appeals.  Revened. 

Tbe  court  charged  tbe  Jury  orally  tbat  It 
the  Jury  find  from  the  evldawe  that  the  de- 
fendant's character  la  bad  for  troth  and  ve- 
racity, tbat  be  bas  sworn  falsely  In  this  case, 
and  tbat  he  is  unworthy  of  belief,  tbea  it 
would  be  tbe  duty  of  tbe  Jury  to  discard  his 
teeUmony  entirely.  The  defendant  requested 
tbe  following  charge  In  writing,  which  was 
given:  "(8)  If  yon  brieve  the  defendant  Is 
a  man  of  bad  <^aracter,  yet  if  you  believe 
from  all  tbe  evidence  that  bis  testlnuMiy  Is 
true,  you  should  not  discard  It  but  give  it  the 
same  weight  as  you  would  that  of  any  other 
witness  wbo  bas  sworn  truly." 

Felix  L.  Smith  and  Lackey  ft  Bridges,  for 
appellant  Masses  J^ilson,  Atly.  Gea.,  for 
the  State. 

DBNSON,  J.  The  defendant  waa  convicted 
of  an  assault  with  intent  to  ravish  Gandis 
Luster.  The  Juror  who  on  bis  voir  dire  stated 
that  he  had  formed  and  expressed  an  opinion 
as  to  tbe  guilt  or  innocence  of  tbe  defendant 
based  upon  rumors  that  he  had  heard  in  the 
community  In  regard  to  the  assault  but  tbat 
be  would  try  tbe  case  on  the  evidence  and 
not  on  the  rumors  that  he  had  heard,  was 
not  subject  to  challenge  for  cause.  Jarris' 
Case,  1S3  Ala.  17,  84  South.  1025;  Long's 
Case.  86  Ala.  36,  5  South.  443. 

The  state's  testimony  tended  to  Show  that 
tbe  assault  was  committed  about  2  o'clock  la 
the  afternoon.  Tbe  state  admitted  a  sbow- 
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iDK  aa  to  the  evidence  of  Mm.  Brown,  an  a1>- 
sent  witness  of  defendant.  Her  eTldence 
tended  to  show  that  she  was  abont  75  or  100 
yards  from  the  defendant  and  the  woman 
alleged  to  have  been  assaulted  at  the  time  It 
was  testified  the  assault  occurred,  and  that 
defendant  did  not  commit  any  assault.  The 
state  asked  one  of  defendant's  witnesses  on 
cross-examination  If  It  was  not  a  fact  that  be 
saw  Mrs.  Brown,  about  2  or  3  o'clock  on  the 
afternoon  of  the  day,  about  1%  or  2  miles 
from  there.  Against  the  defendant's  objec- 
tion that  the  showing  for  the  wltneiu  could 
not  be  contradicted,  the  court  allowed  the 
witness  to  answer  that  he  did.  It  la  true 
that,  when  a  showing  has  been  admitted  for 
an  absent  witness,  it  Is  not  permissible  to 
introduce  evidence  of  declarations  of  such 
absent  witness  which  contradict  the  evidence 
of  such  witness.  Prultt's  Case,  02  Ala.  41, 
0  South.  406;  Lowe's  Case,  86  Ala.  47,  0 
South.  43&;  State  v.  Wiggins  <La.)  23  South. 
836.  But  the  evidence  ottered  did  not  In- 
volve any  declaration  of  the  absent  witness; 
hence  was  not  a  violation  of  the  rule.  If  Mrs. 
Brown  was  a  mile  or  two  away  from  the  place, 
evidence  of  that  fact  was  competent  as  tend- 
ing to  show  she  was  either  mistaken  In  her 
evidence  or  that  her  evidence  as  presented 
by  the  showing  was  unworthy  of  credence. 

The  evidence  for  the  state  farther  showed 
that  the  assault  was  committed  while  the 
woman  all^^  to  have  been  assaulted  was  at 
work  in  a  field  with  ber  two  young  brothers. 
Defendant  admitted  that  he  went  to  the  field 
where  the  woman  was  at  work,  bnt  denied 
that  he  assaulted  her.  Defendant's  evidence 
tended  to  show  that  be  went  to  the  field 
where  the  woman  was  at  work,  and  sat  and 
talked  with  her  a  short  time,  and  that  he 
then  asked  her  to  step  over  in  the  pasture, 
whldi  was  near  the  field  she  was  working  In, 
and  look  at  his  cattle;  that  she  went  with 
him,  and  the  two  boys,  at  the  defendant's 
request,  went  to  tell  the  woman's  brother 
to  come  over  to  defendant's  house  to  arrange 
for  a  Journey  they  were  to  make  the  next 
day.  On  cross-examination  the  defendant 
was  asked  If  he  had  sexual  Intercourse  with 
Oandls  Luster  that  evening  in  the  pasture. 
The  witness  answered  that  he  did  not  The 
defendant  was  then  asked  by  the  solicitor  if 
he  did  not  tell  Mr.  Howard,  when  he  arrested 
him  (defendant  the  first  time,  that  he  did 
have  Intercourse  with  her.  The  defendant's 
objection  to  the  Question  was  overruled.  He 
answered  that  be  did  not  Subsequently  tiie 
state  was  allowed,  over  the  objection  of  the 
defendant  to  prove  by  Howard  that  the  de- 
fendant told  him,  at  the  time  he  arrested 
blm,  that  he  had  Intercourse  with  Candle 
Luster  that  evening  In  the  pasture.  Whether 
the  defendant  bad  sexual  Intercourse  with 
Oandls  Luster  with  her  consent  after  the  time 
and  at  a  dlfforat  place  It  was  testified  by  her 
that  the  assault  was  made  upon  her  was  Im- 
material. It  did  not  tend  to  support  the 
prosecution  or  to  prav«  the  offense.  In  this 
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respect  It  Is  unlike  the  case  of  Barnes  v. 
State,  88  Ala.  204,  7  South.  38,  16  Am.  St 
Rep.  48,  cited  by  the  Attorney  Genial.  In 
the  Barnes  Case,  which  was  a  prosecution 
for  rape,  a  witness  was  pmaltted  to  testify 
to  a  conversation  had  by  the  wttuess  with 
Barnes  about  the  prosecutrix  prior  to  the 
alleged  assault,  in  wbich  conversation  de- 
fendant made  statements  which  tended  to 
show  his  desire  to  have  sexual  Intercourse 
wltb  the  prosecutrix,  as  well  as  his  belief 
that  she  would  not  yield  to  his  wishes.  It 
was  held  that  the  evidence  was  relevant  "as 
afTordlng  the  Jury  a  basis  for  the  Inference 
that  be  had  gratified  his  passion  In  the 
manner  chained  In  the  Indictment"  It  is 
too  plain  for  discission  that  evidence  of 
sexual  Intercourse  between  the  defendant  and 
the  prosecutrix  after  the  time  of  the  alleged 
assault  and  at  a  different  place,  with  the  con- 
sent of  the  prosecutrix,  would  not  prove  or 
tend  to  prove  the  charge  laid  in  the  Indict- 
ment Therefore  the  state  wonld  not  have 
been  entitled  to  prove  it  as  a  part  of  Its 
case,  and,  if  not  the  evidence  was  immaterial. 
Williams'  Case  (Miss.)  19  South.  836;  Hllde- 
bum  V.  Curran,  es  Pa.  68.  And  while,  under 
the  rule  established  by  tbls  court  In  the 
Stoudenmeler's  Oase,  29  Ala.  058,  great  lati- 
tude Is  allowed  in  cross^amination,  and  a 
witness  may  within  proper  limits  be  asked 
about  mattcars  immaterial  to  the  issue,  yet  the 
witness  may  not  be  Impeached  with  respect  of 
such  Immaterial  matter  by  proof  of  state- 
ments made  by  him  contradictory  of  his  evi- 
dence. Rosenbaum's  Case,  33  Ala.  354;  Bla- 
key  V.  Blakey,  38  Ala.  611;  Orr's  Case,  107 
Ala:  85,  18  South.  142;  L.  &  N.  R.  R.  Co.  v. 
Qulnn  (Nov.  term,  1906)  89  South.  616;  Wil- 
liams' Oase  (Miss.)  19  South.  825.  The  court 
erred  In  allowing  witness  Howard  to  testi- 
fy to  such  contradictory  statement.  Upon 
the  same  considerations,  the  evidence  of  con- 
tradictory statements  as  testified  to  by  the 
witnesses  Hardy  and  Jones  sbonld  not  have 
been  admitted. 

Lou  Luster  was  shown  to  be  the  wife  of 
Leonard  Luster,  who  was  a  brother  of  Candls 
Luster,  the  woman,  alleged  to  have  been  as- 
saulted. Lou's  evidence  In  the  case.  Intro- 
duced by  the  defendant  was  In  conflict  with 
a  part  of  Oandls'  evidence,  and  If  believed 
by  the  Jury  it  tended  to  show  that  Candle' 
evidence  was  false,  and  tended  to  exculpate 
the  defendant.  The  state  was,  against  de- 
fendant's objections,  allowed  to  prove  by 
Leonard  Luster  that  he  and  Lou  had  not  lived 
together  since  the  alleged  assault  This  evi- 
dence, we  think,  was  competent  to  be  con- 
sidered by  the  Jury  in  determining  whether 
Lou  was  biased  against  the  prosecutrix,  and 
in  weighing  the  testimony  of  Lou,  to  enable 
them  to  determine  the  degree  of  credit  to  be 
accorded  her  evidence.  Lodge's  Case,  122 
Ala.  97,  26  South.  210,  82  Am.  St  Rep.  23; 
Bennefleld's  Case,  184  Ala.  167,  S2  South.  717: 
2  Wlgmoce  <m  Brld^ice,  |  9W,  |  946. 

l^t  part  of  the  oral  charge  excepted  to 
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bj  the  defmdant,  aa  It  Is  shown  In  the  bill 
of  exceptions,  is  not  by  any  means  clear  in 
Its  statonenta.  The  charge  Is  faulty  In  that 
It  falls  to  hypothesize  that  the  defendant 
was  wlUfally  false  In  his  evidence  with  re- 
gard to  a  material  fact  or  facts,  and  in  di- 
recting the  Jury  on  the  facts  hypothesized  that 
It  would  be  their  duty  to  discard  the  de- 
fendant's eTidence,  Instead  of  saying  to  the 
Jury  on  the  facts  hypothesized  that  they 
would  be  authorized  to  discard  the  evidence. 
E^rater-s  Oase,  107  Ala.  26,  18  South.  238; 
McOIellan's  Case,  117  Ala.  140,  23  South. 
ess.  The  oral  chaise  being  Inherently  bad, 
and  not  having  been  withdrawn,  the  error  In 
giving  it  was  not  cured  by  the  giving  of  the 
defendant's  written  charge. 

For  the  errors  pointed  out,  the  judgment 
(a  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON.  TYSON,  DOWDSLL,  and  AN- 
DBBSON.  JJ.,  concur. 


STATE  T.  OOnSTOM. 
(Supreme  Court  of  Alabama,  Dee.  21, 1906.) 

Appeal  from  Probate  Court;  XQmore  Comi- 
ty; H.  J.  Lancaster,  Judge. 

"Not  officially  reported." 

Charlie  Couston  was  discharged  from  ens- 
tody  under  a  writ  of  habeas  corpus,  from 
which  order  the  state  appeals.  Reversed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 
John  A.  Holmes,  Jr.,  for  appellee. 

TYSON,  J.  Order  discharging  petitioner 
reversed,  and  petition  dlBmlssed. 


LITTLE  V.  STATE. 
(Sapreme  Court  of  Alabama.  Dee.  21. 190S.) 

1.  Obiminaii  Law— Evidbnok— TaAiUMa  or 

Bl-OODHOUNDS. 

In  order  that  the  trailing  of  bloodhounds 
tnm  the  place  of  the  crime  may  be  used  as 
evidence  against  d^endant  It  must  be  first 
shown  that  the  bloodbouods  were  trained  to 
track  human  beings  and  oould  do  so  with  a 
degree  of  accuracy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
CMxt  Dig.  Criminal  Law,  8  708.] 

2.  SAHB—RuaoirABu  Doubt— InOTKucnons. 

Tbt  Jury  should  acquit  defendant,  unless 
the  state  shows  his  guilt  by  evidence  beyond  all 
reasonable  doubt  and  to  a  moral  certainty ; 
and  the  court  should  so  charge. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  fi{  1267,  19ia] 

3.  SAlfB. 

A  charge  in  a  criminal  case  that,  before 

the  Jury  is  authorized  to  render  a  verdict  of 
guilty,  the  state  must  prove  defendant's  guilt 
to  a  moral  certainty,  is  properly  refused  as 
elliptical 

[Ed.  Note. — For  cases  in  poiat,  see  voL  14, 
Cent  Dig.  Criminal  Law,  |  1918.] 

4.  SaHB— CONIXIcnNQ  BVIUENOE. 

In  a  criminal  case,  a  charse  t^at  If  there  is 
ft  conflict  in  the  evidence  which  cannot  t>e  so 
reconciled  aa  to  make  all  the  witnesses  ^>eak 


the  truth,  or  which  affords  a  reasonable  doubt 
as  to  who  spoke  the  truth,  defendant  should  be 
acQuitted,  was  properly  refused  as  misleading. 

5.  SaMB— DiSBEaABD  OF  FAI.SB  WlTI«B88. 

In  a  criminal  case,  a  charge  that.  If  the 
Jury  believe  that  any  witness  has  sworn  falsely, 
they  may  disregard  the  entire  evidence  of  such 
witDcss,  was  properly  refused.  In  that  it  au- 
thorised the  Jury  to  disregard  all  the  evidence 
of  a  witness  who  swore  falsely  as  to  some  point, 
although  they  believed  him  in  reference  to  other 
material  facts. 

Appeal  from  City  Oonrt  of  Beasemer; 
William  Jackson,  Judga 

**Not  officially  reported." 

O.  A.  Little  was  convicted  of  homicide, 
and  appeals.  Reversed. 

Witness  Joe  Flunkett  stated  that  he  was 
deputy  sheriff  at  Johns  on  the  night  Sween- 
ey was  shot,  and  then  stated,  testifying  for 
the  state,  that  he  and  Eastman,  another  dep- 
uty sberltf,  went  and  got  two  bloodhounds 
and  carried  them  to  the  bush  where  the  shot 
was  said  to  have  been  made,  and  that  the 
hound  struck  trail,  and  went  off  up  the 
road  a  short  distance,  and  circled  right  back 
to  Tom  Armstrong's.  To  this  evidence,  there 
was  objection,  which  was  overruled.  Charges 
1,  2,  3,  4,  and  8,  refused,  assert  the  proposi- 
tion, expressed  in  different  language,  that 
the  duty  is  on  the  Jury  to  acquit  the  de- 
fendant, unless  the  state  has  shown  his  guilt 
by  evidence  beyond  all  reasonable  doubt 
and  to  a  moral  certainty.  Other  charges 
were  refused,  as  follows:  If  there  is  a 

conflict  In  this  evidence  in  this  case,  and  the 
Jury  cannot  reconcile  the  evidence  so  as  to 
make  all  the  witnesses  speak  the  truth,  or 
have  a  reascmable  doubt  as  to  who  spoke  the 
truth,  yon  give  the  defendant  the  benefit 
of  such  reasonable  doubt  and  acquit  him. 
(6)  I  charge,  If  the  Jury  believe  any  witness 
in  this  case  has  sworn  falsely,  the  Jury  has 
a  right  to  disregard  the  entire  evidence  of 
such  witness.  (7)  Before  the  Jury  Is  au- 
thorized to  render  a  verdict  of  guilt,  the 
state  must  prove  his  guilt  to  a  moral  certain- 
ty." 

Sbugart  &  Bell,  for  appellant  Manay 
Wilson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  In  order  for  the  tralUiig 
of  the  bloodhounds  to  have  been  legal  evi- 
dence, It  should  have  been  first  shown  that 
they  were  trained  to  track  human  beings 
and  could  do  so  with  a  degree  of  accuracy. 
Hodge  V.  State,  98  Ala.  10,  13  South.  S8S, 
39  Am.  St  Rep.  17;  Pedlgo  v.  State  of  Ky. 
(Ky.)  44  8.  W.  143,  42  L.  B.  A.  432,  82  Am. 
St  Rep.  566.  There  was  no  merit  in  any  <st 
the  other  objections  to  the  evidence. 

Charges  1.  2,  3,  4,  and  8  correctly  asso^ 
a  most  elementary  principle  of  law,  and 
should  have  been  given,  althongh  the  court 
may  have  been  Justified  in  refnslng  some  of 
them,  after  having  given  some  of  the  others, 
upon  the  idea  that  the  refused  ones  were 
mere  repetitions  of  those  givou 
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Ohorgtt  7  was  elliptical,  and  wu  pn^erlj 
refiuea. 

Cbarge  6  wu  pn^eriy  Tensed.  It  was 
mlslewUnf.  u  the  Jiir7  might  ban  Infemd 
that  they  must  acqnlt  thA  defendant  U  they 
entotalned  a  reasonable  doubt  as  to  wbeth* 
er  or  not  any  witness  spoke  the  tmtb. 

Charge  6  was  properly  refused.  It  In- 
etmeted  the  Jnry  that  they  would  disregard 
the  'entire  evidence  of  a  witness  If  they  be- 
lieved he  had  sworn  falsely.  The  Jnry  may 
bare  believed  that  the  witness  swore  falsely 
as  to  some  point  or  particular,  and  yet  be- 
lieved him  in  reference  to  other  matters; 
yet,  under  the  charge,  they  could  disregard 
all  of  bis  evidence,  though  they  may  have 
believed  he  testified  truthfully  as  to  some 
of  the  material  facts.  Prater  v.  State.  107 
Ala.  20,  18  South.  288. 

The  Judgment  of  the  city  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HABALSON,  TTSON,  DOWDBLL,  and 
0BN80N,  JJ..  concur. 


SOUTHBRN  BT.  00.  v.  BBANTON. 
(Supreme  Oourt  of  Alajtama.  Dee.  21,  1905.) 

1.  Nboliqekcb  —  FixAnura  —  Coktbibutoby 
NnuoiKos. 

A  plea  of  contributory  negligence  must 
state  the  facts  constitating  the  nefUgence,  and 
a  general  averment  is  insnffident 

[Bd.  Notfc— For  cases  in  point,  see  voL  8T, 
Gent  Dig.  Nc«ligence,  I  196.1 

2.  CaBKIXBS— IlTJUBT    TO    PASSENeBBS— BVX- 
DSNCl. 

Where,  in  an  action  aminst  a  railway  com- 
pany for  injaries  received  by  a  pasBenger  Id 
consequence  of  the  sadden  jerking  of  the  train, 
the  evidence  showed  that  there  were  only  two 
iwrsons  In  the  car,  that  both  of  them  were 
thrown  down  and  one  of  them  Injared,  and  a 
witness  testified  that  there  was  no  unuBuai  jerk, 
it  was  not  error  to  ovarmie  ao  objection  to 
the  Question  asked  the  witness  as  to  whether 
he  would  consider  a  movement  of  a  car  snch  as 
to  throw  aU  the  passengers  down  and  Injure 
one  of  them  a  usual  movement  thereof. 
8.  Tbul — RxruSAL  TO  Om  XirsTBUcnoNB 

Albeadt  Qivbn. 

It  is  not  error  to  refuse  to  |^ve  a  charge 
in  substance  already  given. 

[Ed.  Note.~For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {S  651-609.] 

Appeal  from  Circuit  Oour^  Fayette  Coun- 
ty; 8.  H.  Sprott,  Judge. 

"Not  officially  reported." 

Action  hy  Thomas  M.  Branyon  against 
the  Southern  Railway  Company.  From  a 
Jndgmoit  for  plalntUt,  defendant  appeals. 
Affirmed. 

Weatberly  &  Stokely  and  3.  H.  Bankhead, 
Jr.,  for  appellant  HcColom.  Peters.  Ne- 
smitb  &  Mayfleld,  for  appellee. 

SIMPSON,  J.  This  was  an  action  for 
damages  received  by  a  passenger  who  was 
riding  in  a  caboose  attached  to  a  freight 
train;  the  claim  being  that  he  was  caused 


to  fall  by  the  sudden  JerUng  of  the  train, 
when  he  was  moving  towards  or  at  the  door, 
for  ttie  purpose  of  laatliig  the  train,  at  the 
depot 

The  first  asdgnment  reforred  to  In  the 
bri^  of  appellant  Is  ttiat  tiw  coart  erred 
in  eastalnlng  Oe  plaintiflrs  demurrer  to 
pleas  2  and  8.  The  ground  of  demurrer  In- 
sisted on  Is  that  said  pleas  consist  of  gen- 
eral averments,  and  do  not  state  tbe  facts 
which  constitute  the  contributory  n^ligence. 
These  pleas  were  properly  held  subject  to 
the  demurrer.  "A  plea  of  contributory  neg- 
ligence must  go  beyond  averring  n^llgence 
as  a  omclnsion,  and  most  aver  tecCs  to 
which  the  law  attaches  that  conclusion." 
Osborne  r.  Ala.  Steel  &  Wire  Oo.,  IKt  Ala. 
571.  57S.  88  Booth.  687.  l 

It  Is  nszt  Insisted  that  the  court  erred 
In  overriding  tb»  objection  to  the  Question  to 
flie  witness  Snddeth:  "Would  you  consider 
a  stop  or  a  morement  of  a  freight  car  or 
a  coach,  such  as  to  throw  sll  of  the  pas- 
sengers down  and  knock  half  of  them  un- 
conscious,  a  good,  ordinary,  and  usual  stop 
or  movemoit  of  the  tralnT*  In  view  of  the 
tact  that  this  witness  had  testified  that 
there  was  no  unusual  Jerk,  also  of  tiie  fact 
tiiat  there  was.  testimony  ahowlng  that  there 
were  only  two  perswos  In  the  car,  and  that 
both  of  them  were  thrown  down  and  one 
of  them  injured,  as  stated,  this  question 
asked  on  cross-examination  was  not  sub- 
ject to  the  objections  made. 

There  was  no  wror  in  the  refusal  of  the 
court  to  g^Ts  chaise  7,  requested  by  the 
defendant  as  tiie  substance  of  said  charge 
had  already  been  given  in  charge  6,  re- 
quested by  the  defendant 

The  Judgment  of  tike  drcnlt  court  is  af- 
firmed. 

TTSON,  ANDBBSON.  and  DBNBON,  JJ., 
Concur. 


ABD  T.  OBmrBNDBN. 
(Supreme  Court  of  Alabama.  Hay  SO,  1908.) 

1.  Sales— Bona  Fnn  Pcbchaseb— Nonoi  or 
Unrecordid  Hobtoagb— Etidknci — Adicis- 

sibilitt. 

Where  the  Issoe  was  whether  a  buyer  of 
personalty  bad  at  the  time  of  bis  pmrchase  ac- 
tual notice  of  a  third  person's  unrecorded  mort- 
gage tiiereon,  evidence  of  statements  made  by 
the  seller  to  the  buyer  at  the  time  of  sale 
showing  that  the  third  person  had  a  mortgage 
on  tiM  property  was  admissible,  while  evidence 
of  statements  by  the  seller  to  others  not  In 
the  presence  of  the  buyer  was  Inadmissible. 

2.  Tbiai.— Objeotiohb  to  EvioincB. 

A  party,  not  objecting  to  a  question  aslrad  a 
witness,  is  not  entitled  as  a  mattor  of  right  to 
have  the  testimony  stricken  out,  thoivh  It  Is 
irrelevant  or  Incompetent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Die  Trial,  8  242.] 

8.  Appbai.  —  Habuijcss  Ebbob  —  Ihuatebiax. 
BvnmNOB. 

Where  immaterial  evidence  oonM  not  have 
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influeDced  the  Jary,  the  refosal  to  cxdnda  It 
was  not  reTersible  error. 

[Ed.  Note. — For  c&aea  in  point,  m  voL  46^ 
Cent  Dig.  Trial.  »  416S,  41u6.] 

4.  IfKw  Tbial — Monow— B»QUiaiT— . 

A  motion  for  a  new  trial,  based  on  the 
theory  that  the  verdict  is  contrary  to  the  law, 
must  specifically  point  out  wherein  the  law  was 
disregarded,  so  as  to  call  the  court's  attention 
to  the  iK>iiiL 

[Ed.  Note. — For  cases  In  point,  see  toI.  87, 
Cent  Dig.  New  Trial.  S  2C1.] 

Appeal  from  Circuit  Court,  Oorlngton 
County ;  Wm.  H.  Samford,  Special  Judge 

"Not  officially  reported." 

Action  by  R.  O.  Crittenden  against  Charley 
Ard.  From  a  Judgment  for  plalntllE,  de- 
fendant appeals.  Affirmed. 

Jas.  F.  Jones,  for  a];^>eUant  Powell,  Al- 
brittni  &  Alteitton,  tm  Appellee. 

DBNSON,  J.  This  is  an  action  of  detinue, 
commenced  by  Crittenden  against  Ard.  to 
recover  five  oxen,  described  in  the  complaint 
as  the  oxen  obtained  by  Ard  from  J.  J.  Bar- 
row, Jr.  The  plaintiff  claimed  title  to  the 
oxen  through  a  mortgage  executed  to  him 
by  one  W.  D.  Johnson  on  the  30th  day  of 
April,  1002.  The  mortgage  was  not  recorded 
until  the  19th  day  of  August,  1902.  In  June 
or  July,  1902,  Johnson,  the  mortgag<ff,  sold 
the  oxen  to  one  J.  J.  Barrow.  Jr.,  and  In 
November  or  December,  1902,  Barrow  sold 
the  oxen  to  the  defendant,  Ard. 

The  litigated  question  In  the  case  was 
whether  Barrow,  when  he  purchased  the  oxen 
from  Johnson,  had  actual  notice  of  Crit- 
tenden's mortgage.  Any  testimony  toidlng 
to  show  that  he  did  have  notice  was  proper. 
GoDseqnently  any  statements  made  by  Jobn- 
son  to  Barrow  at  the  time  of  the  sale,  sbow- 
Ing  that  plaintiff  had  a  mortgage  or  lien 
on  the  oxen,  were  competent  as  evidence. 
But  statements  made  1^  Johnson  to  other 
parties,  not  in  the  presence  or  hearing  of 
Barrow,  were  not  material  nor  binding  on 
either.  Hence  plaintiff's  objections  to  the 
qnesttons  asked  by  the  defendant  of  witness 
Johnson,  seeking  to  prove  statements  made 
to  Ultchell  and  others,  were  properly  sus- 
tained by  the  court  Bnnzel  v.  Maas  ft 
Bchwars,  116  Ala.  68,  22  South.  66&  The 
statements  were  not  as  is  Insisted  by  appel- 
lant, explanat(ny  of  Johnson's  piMnession  of 
the  oxen,  nor  were  they  admissible  on  the 
theory  of  res  gests. 

There  was  no  objection  to  the  question 
that  elicited  the  testimony,  that  Deens  told 
Payne  that  "he  had  slept  over  his  r^hts ; 
that  the  mortgage  was  not  recorded  until 
after  Johnson  sold  the  teams  to  Barrow." 
Therefore  It  was  not  a  matter  of  right  on 
defendant's  part  to  have  the  testimony  ex- 
cluded, even  conceding  that  It  was  Irrelevant 
or  Illegal.  Insurance  Co.  v.  Tlllis,  110  Ala. 
201,  17  South.  672;  Billlngsley  T-  State,  96 
Ala.  126,  11  South.  409;  McCalman's  Case, 
96  Ala.  98,  11  South.  408.  Moreover,  there 
was  nothing  prejndlclal  to  appellant  in  this 


testimony.  Where  evidence  Is  so  Immaterial 
that  it  clearly  appears  that  the  court  and 
Jury  have  not  been  Influenced  by  It,  the 
refusal  by  the  court  to  exclude  it  will  not 
constituto  reversible  oror. 

It  is  insisted  in  the  brief  of  appellant's 
counsel  that  the  court  erred  In  refusing  to 
grant  the  motion  for  a  new  trlaL  The  in- 
sistence is  based  alone  upon  that  ground  In 
the  motion  which  states  that  the  verdltK  of 
the  Jury  was  ccmtrary  to  the  law.  Where 
the  motion  for  new  trial  Is  based  upon  the 
theory  that  the  verdict  of  the  Jury  Is  con- 
trary to  the  law,  the  motion  must  definitely 
point  out  wherein  the  law  was  dlsr^arded, 
so  as  to  call  the  attention  of  the  court  to 
the  point  relied  upon.  The  motion  falls  to 
do  that  In  this  case,  and  we  will  not  con- 
sider it  Winter  v.  Loeb  &  Judklns,  106 
Ala.  269.  17  South.  627. 

We  have  considered  all  the  asslgmnents 
of  error  insisted  upon,  and.  having  found  no 
error  In  the  record,  the  Judgment  of  the  cir> 
cult  court  is  affirmed. 

McOLELLAN,  a  J.,  and  TYSON  and 
DOWDBU^  SJ.,  ooncor. 


LOMINBGK  T.  STATE. 
(Supreme  Court  of  Alabama.  April  18.  1905.) 

1.  Cbiionai.  Law — AptmAL — Record. 

Code  1896,  H  500S,  6004,  5273,  reauire  the 
court  to  fix  a  day  for  the  trial  of  a  capital  case, 
and  that  at  least  one  entire  day  before  the  day 
set  for  the  trial  the  Judge  shall  cause  the  box 
containing  the  names  of  the  jurors  to  be  brought 
into  the  courtroom,  and  shall  publicly  draw 
therefrom  not  less  than  25  nor  more  than  50 
names,  a  list  of  which  ^11  be  Immediately 
made  by  the  clwk  and  an  order  Issued  to  the 
sheriff  to  summon  the  persons  so  drawn.  A 
copy  of  the  indictment  and  of  the  venire  is  also 
required  to  be  served  on  the  defendant  or  his 
counsel  at  least  one  entire  day  before  the  trial, 
and  the  defendant  shall  be  personally  present 
in  court  when  the  day  for  his  trial  Is  fixed. 
Held  that,  while  It  is  unnecessary  that  the  rec- 
ord of  a  conviction  should  show  the  service  of 
the  venire,  it  was  Decess&ry,  in  order  to  support 
the  conviction,  that  the  record  should  show  the 
order  for  such  service  and  the  performance  of 
the  other  matters  so  required. 

2.  Saub — Bnx  or  Exceptions. 

Where  matters  essential  to  be  shown  by  the 
rectwd  on  an  appeal  from  a  conviction  in  a 
criminal  case  did  not  appear,  their  ^»ence  could 
not  be  supplied  by  recitals  in  the  bill  of  ex- 
ceptions. 

[Ed.  Note.— For  cases  In  point,  see  voL  IS, 
Cent.  Dig.  Criminal  Iaw,  {  2801J 

Appeal  from  Circuit  Cout  Oolbert  Ooon- 
ty ;  Ed  B.  Almon,  Judge. 

"Not  (riHcIally  reported.** 

Charles  Lomlneck  was  convicted  of  mnr* 
A&r  in  the  first  degree,  and  be  appeals.  Be- 
versed. 

Kirk,  Carmlchael  ft  Jackscu  and  James 
Jackson,  for  appellant  Uassoy  Wilson, 
Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  defendant  In  this  case 
was  tried  on  an  Indictment  tor  murder  lu 
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the  first  degree.  The  statutee  require  that 
ttu  court  aball  llx  a  dar  for  tbe  trial  of  a 
capital  case;  tbat  tbe  court  Bhall,  at  least 
one  entire  day  before  tbe  same  Is  set  for 
trial,  canse  tiio  box  containing  the  names  of 
Jurors  to  be  brought  into  the  courtroom,  and, 
after  hsTlng  the  some  well  ahalceD,  tbe  pre- 
siding judge  sliall  then  and  there  publicly 
draw  .tberefrom  not  less  than  2S  nor  more 
than  DO  ct  audi  names,  a  Ust  of  which  shall 
be  Immediately  made  out  by  the  clerk  of 
tbe  court,  and  an  order  Issued  to  tbe  sheriff 
to  smnmon  the  parsons  so  drawn  to  appear 
im  the  day  set  for  trial;  also  that  a  coi^ 
of  the  indictment  and  of  the  venire  shall  be 
nmd  on  tbe  d^endant  or  his  counsel,  at 
least  one  oitlre  day  before  the  day  set  for 
trlaL 

While  It  is  not  necessary  tbat  tbe  noorrt 
aball  show  tbo  service  of  the  venire,  yet 
tbe  order  for  the  same  and  the  other  matters 
named  must  appear  on  the  record,  and  It 
must  also  appear  that  defendant  was  per- 
sonally in  court  when  tbe  day  for  hi*  trial 
wai  fixed.  Ckide  1896.  H  600S,  6004,  6273; 
Splcer  V.  Slate.  60  Ala.  ISO;  Sylvester  v. 
State,  71  Ala.  17;  Washington  v.  State,  81 
Ala.  80^  1  South,  la  None  of  these  matters 
appear  on  the  record  in  the  case.  Even  if 
tbe  recital  in  the  bill  of  exceptions  showed 
a  compliance  with  the  statutes,  the  absence 
of  essential  matters  In  tbe  record  cannot  be 
supplied  by  recitals  In  tbe  bill  of  exceptiona. 
Peters  v.  State,  100  Ala.  10,  14  South.  806; 
Oarleton  v.  State,  100  Ala.  130, 14  South.  472 ; 
Taylor  v.  State,  112  Ala.  60.  20  South.  848. 

It  is  not  necessary  to  consldw  tbe  matters 
refOrred  to  in  the  assignments  of  eriw,  aa 
they  are  not  likely  to  come  up  In  a  second 
trial 

The  judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

HcOLBLLAN,  a  J.,  and  TTSON  and  AN- 
DERSON, JJ„  omcnr. 


McGADLY  et  aL  V.  HoOAULT. 
(Sopreme  Court  of  Alabama.   May  81,  1905.) 

1.  WlliS — COMOIL — CoNBTBUOTEOn. 

Testator  made  an  absolute  devise  of  real 
estate.  By  a  codicil  be  ratified  and  confirmed 
tbe  will,  '^except  as  tbe  same"  should  be  chahsed 
thereby,  recited  that  he  bad  devised  real  estate 
to  a  devisee,  declfired  that  he  revobed  "said 
devise  and  will,"  and  gave  the  same  to  the  Aev- 
isee  for  life,  and  on  her  death  to  her  issue, 
and  in  default  of  lasne  then  over  to  others. 
HeJd,  that  the  change  in  the  will  by  the  codidl 
was  limited  to  the  property  parncularly  de- 
scribed thereiD. 

2.  Savk. 

Ad  ambiffuoua  expression  in  a  codidi  will 
Bot^  cut  down  a  gift  clearly  expressed  In  the 

[Ed.  Note.— For  cases  hi  point,  see  voL  49. 
Gent.  Dig.  Wills,  I  462.] 

Appeal  from  Olty  Court  of  Mtmtgomery; 
A.  D.  Sayre,  Judge, 
•^ot  officially  reported.* 


Suit  between  Carleton  McOauly  and  others, 
by  Fred  S.  Ball,  guardian  ad  litem,  against 
Kate  McOauly.  From  a  decree  for  tbe  latter, 
tbe  former  appeal.  Affirmed. 

Fred  8.  Ball,  for  appellants,  ^race  String- 
fellow,  for  vpp^lee. 

DOWDELLs  J.  Only  one  question  is  pre- 
sented for  our  cooBideratioa,  and  that  in- 
volves the  conBtmction  of  the  codidi  to  the 
will.  By  the  will  the  testator  made  an  ab- 
solute devise  of  tb»  real  estate  mentioned  In 
the  "first  paragraph"  of  the  wllL  Tbe  real 
estate  so  devised  conadsted  of  several  lota  in 
the  dty  of  Montgomery,  which  are  designated 
by  numbers  and  location.  In  lota  numbered 
223  and  121,  being  the  two  first  designated 
and  described  In  flie  will,  the  testator  owned 
only  an  undivided  one-fourtb  Interest,  and 
the  entire  interest  in  tbe  ranainii^  lota  men- 
tioned and  devised.  The  codicil  Is  as  follows: 
"I,  David  Bnglehardt,  the  within  named  testa- 
tor,  do  make  and  publish  this  codicil  to  my 
last  will,  declared  and  dated  Jan.  1st,  }896, 
which  I  ratify  and  confirm  In  all  respects,  ex- 
cept as  the  same  shall  be  changed  hereby. 
Whereas,  my  said  will  I  gave  to  my  step- 
daughter, Kate  B.  Yung,  as  Is  shown  by  para- 
graph first  of  said  wllU  the  following  lawp- 
erty,  to  wit:  the  house  and  lo^  the  house 
being  numbered  128,  located  on  south  side 
of  Martha  street^  dty  of  Montgomery*;  and 
whereas,  I  gave  to  ber.  tbe  said  Kate  B. 
Yung,  as  appears  in  said  first  paragraph,  tbe 
following  described  ivoperty,  to  wit:  *tbe 
house  and  lot,  the  house  bdng  numbered  18. 
located  on  north  side  of  Martha  street  city 
of  Ufontgomoy,  next  to  an  alley;  and  where- 
as, I  also  gave  to  her,  the  said  ^to  B.  Tung, 
as  Is  shown  by  said  paragraph,  the  lot  at 
oomer  of  Union  and  Oolumbus  streets,  dty 
of  Mtotgomay,  and  all  the  tenement  houses 
located  thereon,  tbe  said  houses  bdng  num- 
bered, respectively,  on  Union  street  40!^  406, 
41(^  and  on  Columbus  street,  707,  711,  716. 
and  TIO*:  Now,  I  herdiy  revoke  said  devise 
and  will,  and  bequea^  all-  of  said  property 
named  in  said  paragraph  to  my  stepdaughter, 
Kate  B.  Yvtag,  during  her  natural  life,  and 
If  she  should  have  issue  then  said  ptaperty 
aball  go  to  her  Issoe;  but,  if  she  should  die 
without  Issne,  then  and  In  that. event  it  is 
my  will  Oiat  said  property  named  In  said 
paragraph  diall  go  In  equal  parte  to  tbe  fol- 
lowing xuuned  persons,  to  wit:  Sallie'Eagle- 
hardt  and  Nellie  Engleh^t** 

Two  classes  of  real  estate  were  devised 
In  "paragraph  firsts*  of  tbe  will,  namely,  real 
estate  in  which  the  testator  owned  an  un- 
divided one-fourth  interest  and  real  estate 
in  which  he  had  the  entire  toterest  or  title: 
All  of  this  real  estate  by  "paragraph  first" 
of  the  will  was  devised  absolutely  to  tbe 
appellee.  By  the  codidi  the  real  estate  re- 
fOrred  to  tiberdn  was  devised  to  appellee 
only  tor  ber  life,  with  remainder  avee  to  her 
Issue.  The  question  is,  what  real  estate  was 
intended  and  Induded  In  tbe  oodlcU?  It  is 
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to  be  observed  that  the  codicil  aeslcnates  only 
the  real  estate  mentioned  In  "paragraph  first" 
of  the  will  In  which  the  testator  owned  the 
entire  Interest  It  designates  this  property 
with  particularity,  and  with  the  precise  de- 
scription given  in  the  wllL  From  this  It  is 
hardly  to  be  presumed  that  the  omission  to 
mention  the  other  real  estate  was  from  ac- 
cident or  oversight;  but  It  wonid  rather  seem 
to  have  been  int^tional,  and,  if  intentional, 
the  devise  In  the  will  as  to  this  property 
wonld  be  nnaffected  by  the  codicil.  In  the 
codidl  the  testator  confirms  the  will  "In  all 
respects,  except  as  the  same  shall  be  chan- 
ged hereby."  As  argued  by  counsel  for  ap- 
pellee, tblB  necessarily  means  spedflcally 
changed,  and  the  only  specific  change  was  In 
the  matter  of  the  real  estate  in  which  the 
testator  had  an  entire  Interest,  all  of  which 
was  specifically  described,  as  to  which  appel- 
lee's interest  was  changed  from  a  fee  to  a 
life  estate.  When  taking  the  particularly 
with  wbldti  the  real  estate  is  designated  In 
the  codicil  In  connection  with  the  declara- 
tion confirming  and  ratifying  the  will  "in  all 
respects,  except  as  the  same  shall  be  changed 
hereby,"  we  think  It  Is  ihanlfest  that  It  was 
the  intention  of  the  testator  by  the  codidl 
to  lUnlt  the  change  made  in  the  estate  devised 
to  the  property  particularly  described  and 
designated  In  tbe  codicil.  The  expressed  In- 
tention In  tbe  codicil  to  change  the  will  as 
to  the  property  in  which  tbe  testator  had  the 
entire  interest  negatived  any  intention  to 
alter  the  will  In  any  other  particular.  Ma- 
son T.  Sndth,  49  Ala.  71;  Orimball  v.  Patton, 
70  Ala.  626. 

Moreover,  tbe  most  that  can  be  said  of  the 
expression  "said  property  named  in  said  first 
paragraph."  employed  In  the  codicil  revoking 
"said  devise  and  will,"  is  that  It  is  ambig- 
uous ;  and,  if  ambiguous,  it  will  not  serve  to 
cat  down  a  gift  that  is  clearly  expressed 
in  the  will.   1  Jarman  on  Wills,  ♦670. 

The  decree  of  the  chancellor  was  in  ac- 
cordance wtOi  the  views  we  have  above  ex- 
preeeed. 

Affirmed. 

MoCLBLLAN,  a  J.,  and  AMDEBSON  and 
DBNSON.  JJ.,  concur. 


BBBSB  V.  8TATB. 
(Supreme  Court  of  Alabama.  June  1,  1905.) 

CaljaNAL  I*A.W— JiPPEAIr— SPBCIAI.  JuDOI— 

AppomTMEcrr — Pbebuhftions. 

Where,  on  appeal  from  a  judgment  of  coo- 
viction  in  a  criminal  prosecution,  tbe  record 
■hows  that  the  trial  was  had  before  a  special 
judge,  but  la  silent  as  to  the  manner  and  occa- 
sion of  his  appointment.  It  will  be  presumed, 
nothijig  to  the  contrary  appearing,  that  the  ap- 
pointment was  regular. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law.  }  §020^ 

Appeal  from  City  Court  of  Montgomray; 
Wm.  H.  Thomas,  Judge. 
"Not  tAdally  reported.** 


James  Beeee  mu  eonvlctea  of  en  assault 
-with  Intent  to  murder,  and  i^ealSL  At- 
firmed. 

MasMy  Wilson,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  defendant  was  regu- 
larly Indicted  for  the  offense  of  an  assault 
with  the  intent  to  murder,  and  the  indict- 
ment is  in  Code  form.  Section  4923,  form  No. 
12,  p.  S20.  There  Is  no  bill  of  exceptions,  and 
It  appears  from  the  record  that  the  trial  was 
had  before  a  special  Judge.  The  record  Is 
silent  as  to  tbe  manner  and  occasion  of  the 
appointment  of  tbe  special  Judge.  Nothing 
to  the  contrary  appearing,  this  court  will 
presume  that  the  appointment  was  rcenlar. 
Roberts  v.  State,  126  Ala.  74.  28  South.  741. 
80  South.  S54. 

Affirmed. 

McOLBLLAN,  0.  J.,  and  ANDBBSON 
and  DBN80N,  JJ.,  cmiear. 


LOTD  V.  STATB. 
(Supreme  Court  of  Alabama.  June  7,  1906.) 

OancmAL  Law— HAJUtucsa  Ebbob — AniciS' 

sion  or  EviDsncE. 

Admission,  on  a  prosecution  for  vioIatiOD 
of  the  statute  against  gaming,  of  a  record  from 
the  mayor's  court  and  parol  testimony  of  a 
confession,  it  error,  is  hftrmless;  the  teetimcmy 
being  excluded  before  the  case  went  to  the  Jury, 
and  defendsut  having  In  Us  testimony  adnutted 
the  playing. 

lEd.  Note.— For  cases  In  pdnt  see  vd.  IS, 
G«it  Dig.  Criminal  Law,  irS189,  8141.] 

Appeal  from  Circuit  Court,  Jackscm  Comi- 
ty; W.  W.  Haralson.  Judge. 

"Not  officially  reported." 

Alexander  O.  Loyd  appeals  from  a  con- 
viction. Affirmed. 

J.  B.  Brown,  for  appellant  Uass^  WU- 
son,  Atty.  Geo,  for  tin  8Ute. 

SIMPSON,  J.  Under  the  unbroken  line  of 
dedslons  of  this  state,  which  have  been 
adopted  by  the  enactment  of  the  statute 
since  It  has  been  so  constrtied.  the  place 
where  the  game  was  played  In  this  case 
was  a  part  of  the  storehouse  occupied  by 
the  defendant,  and  within  the  prohibition 
of  the  statute  Johnson  v.  State,  19  Ala. 
627;  Huffman  v.  State,  29  Ala.  40;  Huffman 
V.  State,  30  Ala.  032;  Bentley  v.  State,  32 
Ala.  596;  Kicker  v.  State,  133  Ala.  193,  S2 
South.  253. 

The  admission  of  the  record  from  tbe 
mayor's  court  and  the  parol  testimony  of 
confession,  If  error,  was  error  without  In- 
Jury,  88  said  testimony  was  excluded  before 
tbe  case  went  to  the  Jury,  and  the  defendant 
In  bis  own  testimony  admitted  the  playing. 

Tbe  Judgment  of  tbe  court  ia  affirmed. 

McCLELLAN,  C.  J.,  and  DOWDBtiL  and 
DBNSON,  JJ.,  concur. 
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HAT  T.  KAT. 

(Supreme  Ooort  of  Alabama.  June  8,  190S.) 
DlTCSGB — ^EiviraiTCi. 

EMdaioe  In  a  suit  for  divorce  h«ld  Inmft 
dent  to  diow  cruelty  justifrioB  a  decree  for 
divorce,  under  Code  1896,  }  14S7,  requirinz 
proof  of  actual  riolence  to  the  person,  attended 
with  danger  to  life  or  health,  or  such  oxidnct 
as  to  cause  a  reaaonable  api^vheualwi  of  mch 
rlolenca. 

Appeal  from  Ohancery  Court,  Montgomery 
Connl7;  W.  L.  Parka,  Chancellor. 

"Not  offldally  reported." 

Bill  tax  divorce  bjr  Emma  Looise  May 
agalnat  IN^lUam  A.  May  on  tbe  ground  of 
habltnal  dmnkenneaa  and  cmeltr.  Prayer 
for  divorce^  alimony,  and  custody  of  Infant 
children.  From  a  decree  in  favor  of  the  com- 
plainant, defendant  appeals.  Reversed. 

Stelner,  Cram  &  Weil,  for  appellant  A.* 
A.  Wiley,  tm  amiieUee. 

SIMPSON,  J.  Tbe  policy  of  onr  atatntea 
la  to  nphold  the  sanctity  and  in^saolublllty 
of  the  marriage  relation,  unless  the  peace  of 
society,  the  safety  of  the  indlvldnals.  or  the 
honor  of  tbe  Injured  party  demand  that  It 
be  dissolved.  While,  In  one  view  of  the  mat- 
ter, It  often  seems  a  pity  to  force  people  to 
maintain  the  relation  of  husband  and  wife 
after  their  lives  have  become  inharmonious, 
yet,  when  tbe  serious  consequences  of  a 
separation  are  considered,  e8[>eclally  where 
there  are  children,  and,  above  all,  the  in- 
vitation to.  immorally  and  to  a  violation  of 
the  solemn  obligations  assumed  at  tbe  mar- 
riage altar,  which  result  from  lightly  grant- 
ing divorces,  we  are  convinced  that  our 
lawgivers  were  wise  in  confining  tbe  causes 
for  divorce  to  certain  well-defined  derellc- 
tlons ;  and  it  is  the  duty  of  the  courts  not  to 
give  those  statutes  such  a  latltudinary  con- 
struction as  to  mal£e  them  meaningless. 

In  this  case  there  is  an  utter  failure  to 
prove  "habitual  drunkenness,"  and  no  at- 
tempt to  prove  that  the  husband  became  a 
habitual  drunkard  after  marriage.  Nor  la 
there  any  proof  to  sustain  the  charge  of 
adultery  against  him,  and,  on  tbe  subject  of 
cruelty,  our  statute  requires  proof  of  "actual 
violence  on  her  person,  attended  with  danger 
to  life  or  health,"  or  such  conduct  as  to 
cause  a  "reasonable  apprehension  of  such 
violence."  Code  1896,  9  1487.  The  only 
proof  of  violence  is  by  the  wife's  own  testi- 
mony, which  Is  uncorroborated,  and  that  is 
too  general  and  indefinite  as  to  time  and 
drcnmstairceB,  and  indicates  that,  if  there 
had  been  any  acts  of  personal  violence,  they 
had  been  condoned.  Besides  this,  the  tes- 
tlnuHv  of  impn^ter  conduct  on  tbe  part  of 
tbe  wife  Is  Btrongw  than  that  ^Inst  the 
hnriwnd.  "Cruelty  is  frequently  a  term  of 
relative  meaning,"  and  "where  tbe  wife  has 
bron^  upon  herself  the  ill-treatment  of 
wliidi  abe  complains  by  her  ovm  misconduct," 
w  "If,  by  a  gross  violation  of  bee  duties  as 
wlfe^  abe  has  provoked  her  husband  to  go 
further  even  than  he  should  have  gone,  the 


Mama  In  a  great  measure  raati  with  beradf, 
and  It  would  require  a  much  stronger  case 
to  anthralBe  a  divorce  than  If  h&t  conduct 
bad  beoi  blameleaa."  David  v.  David,  27 
Ala.222,224,226.  Intblacaaewedonot 
tbtnk  tiie  evidence  Jnatlflea  the  decreeL 

The  daeree  of  tbe  court  la  reversed,  and 
a  decree  will  be  here  roidered  rtiffmiMiing  the 
bUL 

Beversed  and  rendered. 

UcCLELLAN.  C  J.,  and  T7B0N  and  AN- 
DBBSON,  JJ.,  ooncnr. 


BfATOB,'  ETC.,  OP  CITY  OF  ENSLHT  v. 

D.  J.  MOORE  &  CO. 
(Supreme  Court  of  Alabama.  June  80,  1905.) 

MnniClPAL  COBPOBATIONS— CONTBACl^-COK- 

STBucnoN — Attached  Specifications. 
A  contract  with  a  city  for  tbe  grading  of 
streets,  after  euumeratlng  the  streets  to  be 
graded,  provided  that  the  work  should  be  done 
accordtns  to  attached  plans  and  spedflcations, 
which  BDonld  be  considered  as  incorporated 
tbraeln.  A  section  of  the  specifications  reserved 
to  the  d.ty  the  right  to  order  the  omission  of 
any  portion  of  the  work  called  (or,  and  provided 
that  in  inch  case  the  contractor  should  make 
no  claim  for  damages  and  receive  no  pay  for 
omitted  jMrtions.  Held,  that  the  contract  and 
the  specifications  should  be  construed  together, 
with  reference  to  the  quantity  of  the  work, 
as  well  as  to  tbe  manner  in  which  it  was  to 
b«  done,  and  the  city  could  order  the  omission 
of  any  part  of  the  worlE  In  accordance  with 
the  stipulation  of  the  specifications. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"Not  officially  reported." 

Action  by  D.  J.  Moore  &  Co.  against  the 
mayor  and  city  council  of  the  city  of  Ensley. 
From  a  Judgment  ttx  plaintiff,  defendant  ap- 
peals. Reversed. 

The  second  count  of  the  complaint  sets 
forth  the  agreement  In  full,  together  with 
the  general  specifications  attached  to  and 
made  a  part  of  the  said  agreement.  To  tbe 
second  count  the  defendant  filed  the  follow- 
ing demurrer:  "Because  It  appears  from 
said  count  that  defendant  under  said  alleged 
contract  reserved  the  right  to  omit  any  part 
of  said  work,  and  to  stop  said  work,  aa  al- 
leged in  ibe  aaid  aecond  count  In  aald  com- 
plaint" 

Bamaine  Boyd,  for  appellant  J.  J.  Curtla, 
for  appellee. 

ANDBBSON,  J.  Tbla  was  an  action  for 
tbe  breach  of  a  contract  which  Is  set  out 
In  the  second  eonnt  of  tbe  complaint  and 
tiie  l»each  complained  of  la  tbe  failure  or* 
refusal  of  the  defendant  to  permit  tbe  plain- 
tiffs to  grade  w  work  upon  certain  streets 
embraced  In  the  contract  The  contract 
Just  after  enumentlng  the  streets  to  be  grad- 
ed, provides:  "AU  according  to  the  plans 
and  specifications  hereto  attached  and  made 
a  part  thereof,  and  for  the  purpose  aforesaid 
■ball  be  considered  as  being  Incorporated 
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henln.*'  Section  9oitb»  plans  and  apedflca- 
tions  Ifl  at  follow*,  to  wit:  "The  right  la 
rerarea  by  tlw  dty  of  Bnil^  to  order  the 
omlarton  from  or  ttie  addltlai  to  a^  portion 
of  the  work  or  material  called  for.  In  roch 
cams  the  contractor  aball  make  claim  for 
damages,  nor  receive  pay  for  portions  of  the 
WOTk  omitted;  nor  shall  he  be  iMld  more 
than  contract  rates  for  additional  work  orders 
ed,  and  tiien  only  oa  written  order  the 
^ty  engineer,  approved  by  the  maycw  or 
chairman  of  the  i^per  committee.** 

We  think  the  two  should  be  taken  and  con- 
strued together,  and  that  the  plans  and  sped- 
flcatlona  become  as  moch  a  part  of  the  con- 
tract with  reference  to  the  quantify  of  the 
work  as  th^  did  as  to  the  manner  In  which 
It  was  to  be  done;  and  section  9  clearly  gave 
the  defendant  the  right  to  omit  any  of  the 
streete  mentioned.  **Parties  make  their  own 
contracts^  and  ther  may  stipolato  as  he 
may  deem  It  necessary  for  his  own  protec- 
tion, and  It  Is  optional  whether  the  otiier 
accept!  the  terms  proffered.  Having  once 
made  the  contract,  neither  can  hold  the 
other  to  a  different  contract**  Mlea  v.  Mu- 
tual Oompress  Oa,  101  Ala.  674,  14  South. 
862.  The  trial  court  erred  In  not  sustaining 
the  demurrer  to  the  second  count  flled  June 
15,  1904. 

It  Is  needless  to  consider  the  other  assign- 
ments of  error. 
Reversed  and  remanded. 

McGLBLLAN,  0.  J.,  and  T7S0N  and 
SIMPSON,  JJ.,  ooDcnr. 


ARMOUR  PACKING  00.  Or  LOUISIANA, 
Limited,  v.  VIBTCH-TOUNG 
PRODUCE  GO. 
{Supreme  Court  of  Alabama.  May  18;  1908.) 

1.  PLEADtnO— AHKltDUKKT. 

Where  all  of  the  counts  in  a  complaint  were 
In  contract,  it  was  not  error  for  the  coart  to 
pomit  the  addition  of  another  count,  declaring 
on  a  special  contract,  by  amendmenL 

[Bd.  Note. — ^For  eases  In  point,  see  voL  89, 
Cent  Dig.  Pleadbig,  S  678%.I 

2.  AcrioMB-JoiwDEB— Counts  m  Coktbaci. 

Where  all  of  the  counts  alleged  in  a  com- 
plaint stated  causes  4^  action  on  contract  the 
cranplalnt  was  not  demunable  for  misjoinder 
of  causes  of  action. 

[Bd.  Note^For  esses  in  point  see  voL  1, 
Cent  Dig.  Action,  H  820.  480T 

8.  Contract— Bbbaoh— Complaint. 

A  complaint  for  breach  of  contract  need 
not  set  out  the  contract  in  fall,  but  Is  snflScient 
if  the  contract  is  subrtantially  stated  and  it  Is 
.alleged  wherein  the  oontract  ms  breached. 

[Bd.  Note.— For  cases  In  pohit  see  vol.  11, 
Gent  Dig.  Contracts,  (  1652.j 

4.  PlKADINQ — DlHUBBKB— DaMAOBB. 

An  objection  to  the  complaint  because  part 
of  the  damages  claimed  was  speculative  and  re- 
mote could  not  be  raised  by  demurrer,  but 
should  be  taken  advantage  of  by  motion  to 
strike,  or  by  objections  to  ovidenost  or  1^  char- 
ges to  the  Jury. 


-Mo- 


5.  Sauk  —  PI.EAS— laaxuETAHT  Mai 
TiON  TO  Strike. 

Where  matter  pleaded  was  not  shown  b; 
averment  or  otherwise  to  r^te  in  any  manner 
to  the  contract  declared  on  In  the  complaint, 
it  was  properly  stricken  on  plaintiff's  motion 
as  irrelevant  under  Code  1896,  1  8286,  declare 
ing  that  a  plea  that  Is  proHjE,  Irrdeirant  or 
frfvoloos  may  be  so  stricken. 

_[Bd.  Note. — For  cases  In  point  see  roL  89, 
Cent  Dig.  Pleading,  (  1094.] 

6.  Appkai.  —  Objeotiohs  to  BvioaNOC— -Ab- 
sence OF  RtTLINOS. 

Objections  to  erldenc^  on  which  the  bill 
of  exceptions  states  no  mlings  were  made  and 
no  exception  was  reserved,  cannot  be  reviewed. 

[Bd.  Note. — ^For  cases  In  poiDt,  see  voL  2, 
Cent  Dig.  ^peal  and  Error.  1 1^.] 

7.  Trial— Obdeb  or  Psoor. 

Defendant  was  not  mtitled  to  suspend  the 
cross-examination  of  plaintilTs  witness  before 
plaintiff  had  closed  its  evidraice.  for  the  purpose 
of  introducing  documentary  evidence  in  support 
of  defendant's  ease. 

8.  Sales  — Bbeaoh  of  Conisaot  —  Aonon— 
BvIDBIlOE^— Relevanct, 

In  an  action  for  damages  for  breach  of 
contract  for  the  sale  of  eges,  whether  defend- 
ant's  local  office  notified  witness,  who  was  Its 
agoit  that  defoidant  could  not  deliver  any 
more  Mgs  under  the  contract  under  instruc- 
tions of  another  corporation,  until  witness  tiad 
settled  his  account  and  with  reference  to  what 
amounts  witness  had  been  credited,  was  Ir- 
relevant 

9.  Appeal  —  Rbcobd  —  RxrKBraoa  to  Dn* 

DENCE. 

Where  a  written  contract  was  referred  to 
as  the  one  set  out  on  certain  numbered  pages 
of  the  bill  of  exceptions,  but  the  original  bill  of 
exceptions,  with  Its  paging,  was  not  filed  in 
the  Supreme  Court  and  no  contract  was  set 
out  on  the  pages  in  the  transcript  which  was 
flled  of  correqiondlng  number,  the  Supreme 
Court  will  not  search  the  record  to  fina  sodi 
contract 

10:  Tbial— Rbceftion  or  Evidence— Mas- 
tibs  Not  Contbo  vested. 

Where  no  guesticm  was  raised  as  to  the 
corporate  entity  of  either  of  two  corporations, 
but  plaintiff  admitted  in  open  court  that  tioth 
were  distinct  corporate  bodies,  it  was  not 
error  for  the  court  to  sustain  plaintUTs  objec- 
tion to  the  introduction  of  certified  copies  of 
their  charters. 

11.  EviDinon— Books  or  Aooouht. 

A  "ledger  book,"  k^t  by  defendant  con- 
taining various  accounts,  as  distinguished  from 
a  particular  account  or  items  in  the  book  re- 
lating to  the  transaction  In  controversy,  is  In- 
admissible. 

12.  Tbial-Miscorduot  of  Counsel— Abou- 

IIENT. 

In  an  action  for  breach  of  contract  against 
the  "Armour  Packing  Company  of  Louisiana. 
Limited."  a  statement  by  plaintiff's  counsel  In 
argument  "If  I  was  goiog  to  tell  tiie  difference 
between  tweedledum  snd  tweedledee,  I  would 
say  it  was  the  difference  between  the  Armour 
Packing  Company  of  Kansas  City  and  the 
Armour  Packing  Company  of  Louisiana,  Limit- 
ed," was  a  mere  exprMdon  of  counsel's  opinion, 
and  did  not  exceed  the  bounds  of  legfthnate 
argument 

13.  Save— Genebal  AmsiCATivn  Ohaboe. 
Where  there  Is  sufficient  evidence  to  au- 
thorized a  verdict  for  plaintiff,  it  Is  proper  for 
the  court  to  r^use  a  gmeral  charge  In  favor 
of  defendant 

[Bd.  Note.— For  cases  In  point,  see  voL  46, 
C«it  Dig.  Trial.  I  838.] 
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14.  Sauk— MiBEUDiNo  iNsmnmoKa. 

Id  an  action  for  breach  of  -a  contract  for 
the  sale  of  eggfl,  defendant  reaoested  the  coart 
to  charge  that  if  plaintiff  boagnt  the  egX"  from 
J.,  on  Die  representation  that  he  wai  selling 
them  as  defendant's  agent,  plaintiff  was  re- 
quired to  Inqnfre  of  defendant  concerning  J.'b 
an^oritr  before  defendant  would  be  bound  by 
the  contract,  and  If  plaintiff  bought  the  egga 
on  J.'b  representation  that  he  was  defendanra 
agent  to  lell  the  egp*  plaintiff  was  bound  at 
hu  peril  to  ascertain  tne  extent  of  J.'a  aa- 
thority  before  defendant  would  be  bonnd,  etc 
Held,  that  snch  instructions  were  properly  re- 
fused, as  tending  to  mislead  the  jury  to  the 
conclusion  that  plaintiff  could  not  recover  an- 
leas  it  first  made  inquiry  concerning  the  extent 
of  J.'b  authority,  ootwiuistandlng  the  existence 
In  fact  of  authority  on  J.'s  part  to  bind  It. 

15.  Sahk.  4 

Id  an  action  for  breach  ot  a  contract  for 
the  sale  of  egga,  alleged!  to  have  been  made  by 
J.,  as  defendant's  agent,  a  requested  instraction 
that,  if  J.  made  a  contract  with  a  certain 
separate  corporation  to  sell  the  eggs  in  qnestion, 
then  J.  was  the  agent  of  that  company,  and  if 
he  sold  the  eggs  to  plaintiff  he  was  agent  of 
such  company  to  sell  the  eggs,  and  ^ainHff 
eonld  not  recover,  was  objectionable  as  mu- 
iMtdlng:  tiiere  being  evidence  that  3.  was  Oie 
agoit  of  the  defendant, 
la.  Same. 

An  instruction  that  unless  the  evidence 
showed  that  J.  sold  ^gs  in  question  to  plaintiff 
as  defendant's  agent,  and  plaintiff  either  had 
knowledge  of  snch  agoicyi.  Independent  ot  repre- 
Bentations  by  J.  that  he  was  such  agent,  that 
plaintiff  made  reasonable  Inquiry  of  defendant 
or  of  some  other  person  or  persons  or  source 
from  whom  or  whidi  It  conid.  ascertain  with 
reasonable  cratalnty  that  J.  was  defendant's 
agent,  and  defendant  then  failed  to  disclose  to 
plaintlfl  that  it  was  the  agent  ct  another  cor- 
poration to  sdl  snch  ^gB,  uen  defendant  woald 
not  be  bound,  was  properly  refused,  as  Involved, 
confused,  and  mlsleadmg. 

17.  PBIRCIFAXt  AND  AOBUT  —  AOENOT  —  Dl8- 

aLosmi. 

Where  plaintiff  purchased  eggs  from  do* 
tendant,  he  was  not  bound  to  inquire  whether 
or  not  defendant  was  acting  as  agent  for  an- 
other: It  being  defendant's  duty  to  discloBe  such 
Cact,  If  it  existed,  in  order  to  escape  liability. 

[Bd.  Note. — For  cases  in  point,  see  vol.  40, 
Oent  Dig.  Principal  and  Agent,  1 495.] 

16.  Afpsai.  —  iRsnucTToni— Rsvnw— Ks- 

OESSITT  or  EXCEFTIOHa. 

A  portion  of  the  conrt's  oral  charge,  not  ex- 
cepted to,  cannot  be  reviewed. 

[Bid.  Note. — For  cases  in  point,  eee  vol.  2, 
Oent.  Dig.  Appeal  and  Error,  fiS  1516-1582.1 

Appeal  from  Circuit  Comt,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Jndge. 

"Not  officially  reported." 

Action  by  the  Vletch-Toung  Produce  Com- 
pany against  the  Armour  Packing  Com- 
pany of  Louisiana,  Limited.  From  a  Judg- 
ment Id  favor  of  plaintiff,  defendant  appeals. 
Affirmed.  • 

In  hlB  argument  to  the  jury  the  counsel 
for  the  plaintiff  made  use  of  the  following 
language  and  argument:  "If  I  was  going 
to  tell  the  dlffeimce  between  tweedledum 
and  tweedledee,  I  would  say  It  was  the 
difference  between  the  Armour  Packing  Com- 
pany of  Kansas  City  and  the  Armour  Pack- 
ing Company  of  Lonlalana,  Limited."  The 
defendant  objected  to  the  above  language 


and  asked  the  court  to  exclude  It  from  the 
Jury. 

OUoge  S,  requested  by  tiie  defendant: 
*V  the  jury  brieve  fnun  tlie  evidence  tbat 
tlie  plaintlfl  bought  ttie  eggs  involTed  in  this 
anit  from  W.  H.  Jones  or  W.  H.  Jmes  & 
Oo.  upon  Us  or  their  representatton  tbat 
ha  or  tb^  were  s^ing  the  eggs  as  the  agent 
or  agents  of  the  defOidant,  the  law  im- 
posss  the  duty  on  the  plaintlfl  to  Inquire 
of  the  defei^ant  the  real  authority  of  W. 
H.  Jones  or  W.  H.  Jones  ft  Go.  as  such  agent 
<ff  i^ents  befofe  the  defendant  would  be 
bound  the  omtract  for  the  sale  of  the 
eggs;  and  if  the  plaintlfl  did  not  make  such 
inaulry  it  cannot  recover  In  this  acilon." 

Charge  8|  requested  the  defendant: 
"If  ttie  Jury  beUere  from  the  evidoice  that 
tiie  plaintiff  bought  the  eggs  InvolTod  In  this 
suit  from  W.  H.  Jraies  or  W.  H.  Jones  & 
Oo.  upon  his  -  m  their  representatton  that 
he  or  they  were  the  agent  or  agents  of  tiie 
defendant  to  sell  the  eggs,  tiie  plaintiff  was 
bound  at  his  peril  to  ascertain  the  extent  of 
the  authority  of  W.  H.  Jones  or  W.  H.  Jones 
&  0&  as  snch  agent  or  agente  to  sell  the 
egga,  betotB  the  defendant  would  be  bound 
by  the  contract  for  the  sale  of  the  same." 

Charge  10,  requested  1^  the  defendant: 
"If  tiie  Jury  believe  flrom  the  e^ence  that 
W.  H.  Jones  or  W.  H.  Jones  &  Oo.  made  and 
entered  into  the  contract  with  the  Armow 
Packing  Company  of  Kansas  City,  Kan., 
to  sell  the  ^gs  InvolTed  In  this  suit,  dated 
June  fl,  1901.  tiien  the  waM  W.  EL  Jonea 
or  W.  H.  Jones  &  Oo.  were  tike  agent  or 
agents  of  the  Armour  Packing  Company  of 
Kansas  City,  Kan.;  and  If  tiw  Jury  fnrthw 
believe  from  tbe  evidence  that  said  W.  H. 
Joifes  or  W.  H.  Jones  ft  Oo.  sold  said  eggs 
to  the  plaintiff,  then  said  Jones  or  Jones  ft 
Ca  were  the  agent  or  agents  of  the  Armour 
Padtlng  Oomi»any  of  KammB  City*  Kan., 
to  sell  tike  ^;gs  to  tbe  plaintiff,  ^nd  the 
plaintlfl  cannot  recorer  in  tbte  action." 

Charge  11:.  "The  court  charges  tiie  Jury 
that  nnlees  ttie  evidence  shows  tbat  W.  H. 
Jones  or  W.  H.  Jones  ft  Oo.  sold  the  esf» 
Involved  In  this  suit  to  the  plaintlfl  u  the 
agent  or  agents  of  the  defoidant,  and  the 
plataktUt  either  had  knowledge  of  such  agen<7 
Independoit  of  tbe  said  representation  ot 
the  said  Jones  or  Jones  ft  Oo.  that  he  or 
they  were  aodk  agent  or  agents,  that  the 
plaintiff  made  reasonable  inquiry  of  the 
defendant  m  of  some  other  pmon  or  per- 
sons or  source  from  whom  or  which  it  could 
ascertain  with  reastmable  certainty  that  said 
Jones  or  J<mes  ft  Oo.  were  such  agent  or 
agents  of  tbe  defendant,  and  the  defendant 
then  failed  to -disclose  to  tbe  plaintiff  tbat 
It  was  the  agent  of  the  Armour  Packing 
Company  of  Kansas  City,  Kan.,  to  sell  said 
egga,  then  the  defendant  would  not  be  bound 
by  tbe  contract  for  the  sale  of  the  eggs  to 
the  plaintiff  as  tbe  principal  thereof." 

Charge  12,  requested  by  the  defoidant: 
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**If  yon  beltore,  gentlemen  of  the  Jury,  from 
the  evidence  tbat  tlie  defendant  acted  cmly 
In  the  capacity  of  idling  agmt  in  maUng 
tile  sale  of  ^ga  to  ttw  plaintiff,  yonr  ver- 
dict must  be  for  the  defendant,  nnleaa  yon 
farther  believe  from  the  evidence  that  the 
plalntittB  were  decdved  aa  to  whom  tbey 
Tere  buying  from,  or  conld  not  have  found 
out  tSiifl  fact      reaaonaUe  inquiry." 

Oharge  18 :  "If  yon  twUeve,  gentlonen  at 
the  Jury,  tnm  the  e^dence  Out  the  de- 
fendant acted  ai  agent  in  making  the  sale 
of  the  ^ncB  to  the  plaintiff,  and  you  further 
believe  txom  the  evidence  that  the  plalntlfla 
did  not  make  reaaonable  inquiry  aa  to  vho 
waa  the  teal  principal  or  seller  of  the  en>t 
then  as  vaxStt  M^ent  the  d^ndant  cannot  be 
hdd  liable,  and  your  vordlct  must  be  for 
the  defendant" 

CSiarge  14:  "If  the  Jury  believe  from  the 
evidence  tikat  W.  H.  Jones  or  W.  H.  Jones 
&  Oo.  was  the  agent  of  any  one  In  tb&  sale 
of  the  eggs  to  the  plaintiff,  he  or  they  were 
the  Mcnta  of  the  Armour  Packing  Com- 
pany of  Kansas  CSty,  Kan." 

The  court,  after  certain  written  charges 
moved  for  1^  the  defendant  and  given  by 
13ie  court,  charged  the  Jury  orally  as  follows ; 
"Gentlemen,  you  will  take  these  f^hatgem  In 
connection  vltb  my  oral  diarges,  and  th^ 
are  not  Inconsistent  vritb  anything  I  said 
to  you  at  the  start  It  they  had  been,  I 
would  not  have  alknred  them  to  go  before 
the  Jury.  Tbey  are  consistent  with  my 
charge,  and  you  take  tfiem  as  such."  The 
defendant  objected  to  Hie  raal  charge  of 
the  court  as  above  set  out  and  moved  the 
court  to  exclude  the  same  from  the  Jury. 

William  K.  Brown  and  S.  C.  McAmason, 
for  appellant  A  O.  Lane,  for  appellee. 

DOWDBIA  J.  The  Complaint  as  original* 
ly  filed  contained  four  counts;  the  first  two 
being  the  common  counts  for  money  had  and 
received,  and  ttie  third  and  fourth  declar- 
ing on  a  special  contract  The  plaintiff  was 
permitted,  against  the  ot^ectlon  of  the  de- 
fendant to  amend  the  complaint  by  adding 
the  fifth  count  which  also  declared  on  a 
special  contract  nie  defendant  exc^)ted  to 
this  action  of  the  court  and  here  aaslgns 
the  same  as  error  (seventeenth  and  eight- 
eenth asidgnmentB  of  erroi^.  The  exception 
reserved,  and  the  assignment  of  wror  based 
on  it  are  without  merit 

The  first  16  assignments  of  error  relate 
to  rulings  (Hi  demurrers.  The  demurrer  to 
the  complaint  for  mlajoindar  of  actions  is 
not  well  taken.  All  of  ttie  county  being 
In  contract  are  properly  Joined.  In  de- 
claring on  a  extract  it  Is  not  required  to 
set  out  the  contract  In  full.  It  is  sufflclmt 
If  substantially  stated  and  wherein  it  has 
been  breached.  The  third,  fourth,  and  flftii 
counts  of  the  complaint  stated  the  substance 
of  the  contract  allied  to  have  been  breach- 
ed and  in  what  the  breach  consisted,  and 
In  BO  doing  showed  a  substantial  cause  of 


action.  Objection  to  the  complaint  because 
a  part  of  the  damages  Maimed  Is  apeculatlve 
and  remote  cannot  be  raised  by  demurrer. 
Such  objection  must  be  teken  advantage  of 
by  motion  to  strike,  or  on  objections  to  evi- 
dence, or  by  charges  to  the  Jury.  Ind- 
well V.  Tlllls.  106  Ala.  282,  18  South.  886; 
Highland  Avenue  &  Belt  R.  B.  v.  Matthews, 
99  Ala.  24,  10  Sooth.  267,  14  Ii.  R.  A.  462; 
Hays  V.  Anderson,  S7  Ala.  874;  Painter  et 
al.  V.  Munn  et  aL,  U7  Ala.  822,  28  South. 
88,  67  Am.  8t  Sep.  170.  The  complaint 
here  was  free  from  objection  for  any  rea- 
son stated  in  tiie  demurrers;  and  the  de- 
murrers were  therefore  pnq^ly  overruled. 

The  matter  atetedtln  plea  Na  2  la  not 
shown,  by  averment  or  otherwise  to  relate 
in  any  manner  to  the  contract  declared  on 
In  the  complaint  It  was  wholly  irrdevant 
and  waa  therefore  properly  stricken  on  plain- 
tUTs  moti<m.  Undw  the  statute  (section 
8286  of  the  Oode  of  1886)  a  plea  that  is 
either  prolix.  Irrelevant  or  frivolous  may 
be  stricken  on  motion. 

Asalgnmente  of  error  numbered  22,  28, 
26,  28,  29,  and  80  are  based  on  objectloas 
to  the  Introduction  <tf  evidence,  on  whldi 
said  objections  the  bill  of  uceptlons  states 
so  rulings  were  made  by  the  court,  and  ' no 
exception  was  In  any  form  or  shape  reserved. 
There  is,  therefwe^  nothing  under  these  as- 
slgnmaita  for  jos  to  review. 

^niere  is  no  merit  In  the  exception  covered 
Xnf  the  twmty-first  asdgnmoit  of  errw.  The 
plaintiff  had  not  closed  its  case,  and  the  de- 
foidant  could  not  on  the  cross-examlnattoi 
of  plalntUTs  witoess  and  isgalnst  plaintiff's 
objection,  stop  in  tiie  croesiexamlwatkm  of 
the  witness  and  Introduce  In  evidence  cer- 
tain letters  shown  to  and  idoitUled  hy  the 
wltaess,  but  which,  if  competent  could  (miy 
be  offered  by  the  defendant  In  support  of  his 
defense;  cfter  the  plaintiff  had  closed  its 
evidence.  The  defendant  could  no  more  stop 
In  the  Cross-examination  of  plaintiff's  witness 
to  introduce  documentary  evidence  In  sup- 
port of  his  cfise  flian  he  could  stop  In  such 
cross-«xamlnatl«i  for  the  purpose  of  then 
examining  orally  one  of  his  own  witnesses. 
Thero  wss  no  error  in  the  court's  ruling  sus- 
taining the  plainttfl!'s  objection. 

The  damages  claimed  in  the  con^lalnt 
were  for  the  breach  of  a  contract  entered 
Into  between  the  plaintiff  and  defendant 
and  the  question  to  the  witness  Jones, 
aaUng  witness  If  the  "local  office  of  the 
Armour  Packing  Company  of  Louisiana, 
Limited,"  did  not  notify  him  (lAtness)  that 
they  (the  defendant  company)  could  not  de- 
liver any  more  eggs  under  the  InstrucUoiu 
ot  the  "Armour  Packing  Company  of  Kan- 
sas" until  he  (witoes^  had  aettied  up  his 
ac(»unt  ete.,  called  for  Immaterial  and  ir- 
relevant matter,  and  the  plalntUTs  objection 
waa  properly  sustained.  Bo,  too.  It  was 
immataial  with  what  amounte  the  witness 
Jones  had  beat  credited.  The  objectima  to 
the  questions  calling  fbr  ttie  above  evldaitie 
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are  nodoed  in.  ■— 'r""""**  nomboed  M 
and  25. 

The  relevancy  of  tbe  contract  betwieeo  the 
"Armour  Packing  Oompany  of  Kansas"  and 
W.  H.  Jooei  &  Go.  was  not  showQ.  More- 
om,  tin  contract  Is  referred  to  u  the  one 
"aet  oat  In  words  and  flpires  herelnhefore 
on  pages  Noa.  10  and  11  ot  tbta  bill  of  ex- 
ceptlons.**  The  original  bill  of  en^ttons, 
with  its  paging,  Is  not  before  ns.  There 
la  no  contnu^  set  out  on  pages  10  and  11  In 
the  trwucrlpt  before  ns,  and  it  Is  not  to  be 
expected  or  required  of  this  amrt  to  search 
throogh  the  record  to  find  a  contract  which 
Is  described  as  tbe  one  set  out  on  certain 
nnmbered  pages  of  a  paper  which  is  not  be- 
fore ua. 

The  (luestlons  to  which  objections  were  sus- 
tained by  the  court,  and  wfai^  said  mllnga 
are  assigned  as  error  in  anignmoats  81,  82, 
and  88,  called  for  immaterial  evidence.  It 
was  of  no  importance  how  many  cases  of 
eggs  Jones  bouj^t  of  the  Armour  Packing 
Company,  ov  how  many  he  sold,  and  to 
what  other  parsons  he  sold,  or  what  he  had 
left  on  hand. 

Tbete  was  no  error  in  snstalning  tlie  objec- 
tion of  plalntlfl  to  tbe  Intirodnctlon  in  evi- 
dence of  certified  copies  of  the  charters  of 
the  defendant  company  and  of  the  Armour 
Paf&Sng  Company  of  Kansas  No  ODestlMi 
was  raised  as  to  the  corporate  entity  of 
either;  and,  besides,  the  plaintiff  admitted 
in  open  conrt  that  both  were  distinct  cor- 
porate bodies. 

There  wu  no  errw  In  snstainlng  tbe  plaln- 
tUTs  objection  to  the  introduction  in  evidence 
of  tbe  "ledger  book"  of  tbe  defmdant  If 
ai^  particular  account  ot  Itons  in  It  were 
relevant  and  competent;  this  shoold  have 
ben  first  shown,  and  then  the  offer  to  intro- 
duce should  have  been  limited  to  such  ac- 
count or  items.  But  tbe  whole  was  offend) 
and  with  no  pretense  that  it  was  in  its  en- 
tirety relevant  or  craipetent 

We  have  consideced  the  rulings  of  the 
court  on  objections  to  questions  asked  by 
the  defendant  to  the  defendant's  witaessee 
Wfalttelsey  and  Shirk,  and  we  fail  to  see 
fluu  tbe  court  committed  aqy  error. 

Plalnttfl's  counsel  did  not  eneed  the 
bounds  ot  le^llmate  argument  in  tbe  re- 
marks objected  to  In  bis  argument  to  tbe 
jury.  The  ronarks  (d>Jected  to  were  but  the 
expression  of  an  <vlnidh  by  counsel,  not 
the  statement  of  any  f&ct  not  in  evidence^ 

The  defoidant  requested  In  writing  flevra«l 
charges,  which  were  refused  by  the  court 
The  first  was  the  general  affirmative  charge, 
with  hypothesis  to  find  foe  the  defendant 
Tboe  was  suflSdent  evldoice  to  authorise 
the.jury  to  retnm  a  verdict  In  favor  of  the 
plaintiff,  ai^  the  court  properly  refused  the 
general  charge  as  requested  by  the  defendant 


Charges  nam  bored  6  and  8,  requested  by 
the  defmdant,  were  bad.  If  for  no  other 
reason,  for  that  each  of  said  charges  tended 
to  mislead  Hie  jiU7  to  tbe  conclusion  that 
the  plaintiff  could  not  recover  unless  it  first 
made  inquiry  to  ascertain  tiie  extent  of  tiie 
auQiorl^  of  the  defendant's  agen^  notwith- 
standing tbe  existence  In  fact  of  the  authori- 
ty of  Hie  agent  to  bind  the  prlncUiaL 

There  was  evidence  ^t^M^g  to  diow  that 
Jones  ft  Co.  woe  the  agmts  ot  Qua  defend- 
ant, and  charge  10  iH^termlts  all  considora- 
tion  of  this  evidence.  In  this  respect  the 
charge  was  faulty  in  the  tendency  to  mislead 
the  jury,  since  Jones  &  Co.  might  wtil  have 
been  the  agents  ot  the  defendant,  and  at 
the  same  time  agents  of  the  Armour  Packing 
Conpany  of  Kansas.  For  this  reason,  if  no 
other,  charge  10  was  properly  refused. 

Chai^  numbered  11,  requested  by  the 
d^oidant,  was  properly  refused  as  being 
Involved,  confused,  and  misleading.  If  the 
def^dant  represented  itself  as  principal  In 
selling  the  egga  in  question  to  the  plaintiff, 
and  there  was  evldrace  from  wbldi  the  jury 
ml^t  Infer  this  fact,  then  it  would  be  liable 
to  tbe  plaintiff,  notwithstanding  it  might 
in  fact  have  bem  acting  as  the  agent  of 
some  one  else. 

TbA  law  Imposes  no  duty  on  the  plaintiff, 
in  dealing  with  the  defendant;  to  Inquire  and 
ascertain  whether  or  not  tbe  defendant  was 
acting  as  an  ag»it,  in  order  to  fix  a  liability 
cm  the  defendant  On  the  contrary,  it  was 
the  duty  of  the  defendant  In  dealing  ^th 
the  plaintiff,  if  it  were  acting  as  the  agmt 
ot  another,  In  ordor  to  acape  liability,  to 
have  Informed  the  plaintiff  of  its  agency. 
Charges  12  and  18  are  oppmed  to  this  view, 
and  were  tber^ote  properly  refused. 

Charge  14  was  InvaslTe  of  the  province 
of  the  jury,  and  was  propa>ly  refused. 

In  order  to  review  any  portitm  of  the 
court's  oral  chai^  such  part  should  be  ex- 
cepted to,  and  in  that  manner  presented 
to  this  court,  and  not  by  a  motion  to  ex- 
clude the  objectionable  part 

There  was  a  motion  for  a  new  trial,  ^Ich 
tbe  court  ovoTUled.  Bfany  of  .the  grounds 
of  the  motion  are  based  upon  questions  and 
rulings  whldi  we  have  already  considered. 
There  was  evidmce  sufficient  to  support  tiie 
verdict  and  we  are  not  prepared  to  say, 
after  allowing  all  reastmable  presumptions 
In  favor  of  the  correctness  (tf  the  court's 
refusal  to  grant  the  motion,  the  pr^nder- 
ance  of  the  evidence  against  tiie  verdict  Is 
so  dedded  as  to  clearly  convince  the  court 
that  It  is  wrong  and  unjust 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  will  be  affirmed. 

McCLDLLAN,  C.  J.,  and  TTSON  and  DEN- 
SON,  JJ.,  concur. 
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UNION  rSRTILIZBR  CO.  t.  JOHNSON 
«t  al. 

(Sapreme  Court  Of  Atobami.  June  7.  1906.) 

1.  APPBAIr-DBiaTSBEB  TO  PLSADINOB— ABAN- 

DONUEirr. 

Where  the  appeal  record  ebowed  that  a 
demurrer  was  loterposed  to  a  special  repli- 
cation,  but  diaclosed  no  ruling  thereoo,  the 
demurrer  would  be  treated  aa  abandoned. 

fEd.  Note. — ^For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error.  8  3709.] 

2l  Bills  and  Nons  —  Pleadikg  —  Ibbuk — 

JUDOUENT. 

Where,  In  a  suit  on  a  bond  or  bill  single, 
Issue  was  taken  on  plaintiff's  replication  that 
the  bond  was  given  in  settlement  o£  certain 
controveraiea  between  the  parties,  such  alle- 
gation became  material,  and.  It  being  prov^ 
without  dispute  and  beyond  advene  inference, 
plaintiff  waa  entitled  to  an  affirmative  charge 
thereon. 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; J.  A.  BUbro,  Judge. 

-Not  offlclally  reported." 

Action  by  the  tJnIon  Fertili)»r  Company 
against  W.  B.  Johnson  and  others.  From 
a  Judgment  in  favor  of  defendants,  plain- 
tiff appeals.  Reversed. 

This  was  an  action  on  a  t>ond  or  bill 
single.  To  the  complaint  the  defendant  filed 
nine  pleas,  the  seventh,  eighth,  and  ninth 
of  which  were  as  follows :  "(7)  The  In- 
strument sued  on  was  given  for  commercial 
fertilizer  in  bags,  and  the  same  was  not  tag- 
ged. (8)  That  the  Instrument  sued  on  was 
given  for  commercial  fertilizer  sold  by  the 
plaintiff,  who  waa  without  license  to  make 
said  sale.  (9)  That  the  instrument  sued 
on  was  for  the  sale  of  commercial  fertilizer, 
which  was  In  bags,  and  the  same  was  not 
tagged,  with  the  words  'Ouaranteed'  printed 
thereon,  together  with  the  year  or  season  in 
which  they  were  to  be  used,  and  a  fac-slmile 
of  the  signature  of  the  Commissioner  of 
Agriculture  thereon,  as  Is  required  by  law." 

The  plaintiff  filed  r^licatlon  as  follows: 
"And  now  comes  the  plaintiff,  and  in  anaww 
and  for  replication  to  defendant's  pleas  Nos. 
7,  8,  and  9,  separately  and  severally  says 
that  on  the  Sth  day  of  September,  1901,  the 
plaintiff  sued  the  defendant  In  the  circuit 
court  of  Cherokee  county,  Ala.,  for  the  con- 
version by  the  defendant  of  bonds  or  bills 
single,  the  property  of  the  plaintiff,  amount- 
ing to  $72l.4fi,  and  also  claimed  of  the  de- 
fendant the  sum  of  $721.45  damages  for  con- 
version to  his  own  use  of  money  collected  by 
the  defendant  as  agent  of  the  plaintiff,  which 
the  said  defendant  failed  and  refmed  to  de- 
liver to  plaintiff  on  demand,  and  also  plain- 
tiff sued  defendant  upon  three  promissory 
notes  In  a  separate  suit  on  the  same  day,  and 
that  on  the  20th  day  of  January,  1802,  the 
defendant  gave  the  plaintiff  the  contract 
sued  on  in  compromise  and  settlement  of 
said  suits,  and  In  settlement  of  the  plaintUTs 
claim  against  the  defendant  for  the  conver- 
sion of  the  bonds  or  bills  single  and  money 


of  plaintiff  by  their  i^ent,  the  defendant.** 
To  this  replication  the  defendant  demurred, 
and  assigned  as  grounds  of  demurrer:  **(!> 
The  matters  and  things  set  out  In  said  repli- 
cation are  not  legitimate  matters  fw  res)llca- 
tlon,  but  should  be  'avmuents  of  the  original 
complaint  (2)  The  fact  that  said  notes  were 
given  In  settlement  of  other  claims,  the  con- 
sideration of  which  was  in  violation  of  a 
criminal  statute,  does  not  purge  said  viola- 
tion or  show  a  sufficient  reason  why  defense 
should  not  be  made  to  the  notes  in  suit  (3) 
Said  r^llcatlon  seeks  to  avoid  the  plea 
without  confessing  it  It  does  not  ieay 
the  matter  set  up  la  said  plea  or  take  issue 
upon  the  same." 

The  proof  showed  the  following  state  of 
facts:  The  plaintiff  delivered  to  defendant 
a  number  of  notes  as  its  agent  for  coUectifm 
and  remittance.  The  defendant  collected  a 
lot  of  those  notes,  without  remitting  the 
amount  for  collection.  The  defendant  also 
purchased  from  the  plaintiff  certain  fei> 
tlllzer,  for  which  be  gave  hte  Indivldaal 
note.  It  was  admitted  that  some  of  tbe  sadca 
containing  the  fertiliser  were  not  tagged  as 
required  by  law.  Plaintiff  sued  defttndant 
tor  oonvertlng  the  money  collected  on  tbe 
notes  and  for  tlw  conversion  of  the  notei^ 
and  In  a  separate  action  sued  him  for  tbe 
price  of  fertilizer  boni^t  by  tbe  d^mdant 
Individually.  These  several  suits  were  com- 
promised 1^  tbe  execntira  of  the  note  b«re 
sued  on. 

George  D.  Motley.  fOr  appellant  C  Daniel 
and  Burnett  Hood  ft  Murphe?,  for  appellees. 

TTSON,  J.  This  action  is  upon  a  bond 
or  bill  single.  The  pleas  of  defendants  are 
several.  The  only  ones,  however,  in  support 
of  which  they  offered  evidence,  were  specially 
replied  to.  The  record  shows  a  demurrer 
was  Interposed  to  the  special  replication,  but 
no  ruling  Is  shown  by  tbe  court  upon  It  It 
must  therefore,  be  treated  as  having  been 
abandoned.  Alabama  National  Bank  v. 
Hunt  12S  Ala.  SIS,  28  South.  488,  and  cases 
there  cited.  Indeed,  the  course  of  the  trial 
shows  that  It  was  either  abandoned  or  over- 
ruled by  the  court  as  plaintiff  was  allowed 
to  prove  the  allegations  of  the  replication 
without  objection. 

Issue  having  been  taken  on  the  replication, 
its  allegations  became  material,  and  plain- 
tiff was  entitled  to  Judgment  on  it  If  it  was 
proven  without  dispute  and  beyond  adverse 
inference.  Glass  v.  M^er.  124  Ala.  832,  26 
South.  690.  That  it  was  so  proven  clearly 
appears  by  the  record.  The  affirmative 
charge  request^  -by  plaintiff  abonld  have 
been  given. 

Reversed  and  remanded. 

McCLELLAN,  Q  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


Digitized  by  Google 


41a.) 


BOACH  T.  STATB. 


685 


ROACH,  Judge  of  Probate,  r.  STATB 
ex  rel.  ALBRITTON. 
<SDpreme  Court  of  Alabama.  June  80,  1906.) 

1.  Taxation— SAXJi—BiXEcuTiOH  or  Dni>— Ib- 
snaDiABniBS  nr  Pbooeedinos. 

Under  Code  1806.  9  4074,  providing  that 
after  the  expiration  of  two  years  from  the 
date  of  a  real  property  tax  sale  the  judge  of 
probate  must  execute  and  deliver  to  each  pur- 
chaaer,  otiier  than  estate  or  peraon  to  whom  a 
certificate  of  pnzchaee  Is  assigned,  upon  the 
return  thereof  and  payment  or  a  fee  of  one 
dollar,  a  deed  to  each  parcel  of  real  estate  sold 
to  such  purchaser  and  remaining  unredenned, 
the  Judge  of  probate  cannot  ruse  objections 
to  the  tax  proceedings  or  show  Imvularlties 
in  them,  but  must  leave  the  question  of  ir- 
r^^larity  of  such  proceedings  vel  noa  to  the 
ptuehaser  and  the  clainiants  of  the  land. 

2.  MAHDAHua— HxBODTioir  aw  Tax  Dfeso  — 

BIDBICFTIOIV— PaXTHS. 

Under  such  section  (Code  1896,  S  4074), 
in  mandamus  by  a  purchaser  at  a  tax  sale  to 
compel  rasitondent  as  Judge  of  prolwte  to  ex- 
ecute a  tax  deed,  the  fact  that  the  tatter's  peti- 
tion allied  a  claim  by  respondent  that  a  certain 
party  as  owner  had  redeemed  the  lands  did  not 
require  tliat  such  reputed  owner  be  made  a 
party  to  the  proceeding,  as  the  questicm  whether ' 
redemption  had  In  tact  been  made  was  an  issue 
between  relator  and  respondent,  to  be  litigated 
between  them  alona. 

8.  Taxation — ExzounoR  or  Tax  Debd — 
MmismzAL  Dutt. 

Under  Code  1896.  f  4074,  reaoirlng  the 
Jodge  ot  probate  to  execnte  to  each  purchaser  at 
a  tax  sale,  etc^  after  the  expiration  of  two  years 
from  (he  date  of  sale,  a  deed  to  each  parcel  sold 
and  remaining  unredeoned.  the  doty  of  the 
judge  of  iffobate  is  a  minlstwfal  on& 

4.  Appux<— Habkexsb  Bbbob. 

Where,  In  mandamus  to  compel  a  Judge 
of  probate  to  issue  to  petitioner  as  purchaser  at 
a  tax  sale  a  deed  to  the  prop^ty  sold,  respond- 
ent's answer  set  up  a  redemption  of  the  land 
by  an  alleged  owner,  tbe  error  In  sustaining  a 
demurrer  to  the  answer  was  harmless,  where  the 
record  affirmatively  showed  that  the  cause 
was  tried  on  the  petition,  and  that  respondent 
was  allowed  to  offer  BTidence  of  his  right  of 
redemption,  which  was  the  only  permuslfato 
defense  fai  tlie  case. 

5.  Taxation — Saix— RKDxicpTXon— Appuca- 

Tion. 

Under  Code  1896.  (  4001.  providing  that, 
to  redeem  under  a  tax  sale,  the  party  entitled 
thereto  must  deposit  with  the  Judge  of  probate 
the  amoant  for  which  the  lands  were  sold,  with 
interest  thneon,  etc,  no  written  application 
for  redemption  is  necessary,  and  the  right  may 
be  claimed  by  a  letter  written  by  the  party 
seeing  redemption,  directed  to  the  Judge  of 
probate  and  biclostng  the  necessary  amount. 

6.  Saick — What  Title  Necbssabt. 

Paper  title  is  not  indispensable  to  show  the 
right  to  redeem  from  a  tax  sale,  and  the  actual 
possession  of  lands  for  a  period  of  10  years 
In  such  manner  as  to  constitute  the  holding 
adverse  is  sufficient  evidence  of  ownership  on 
which  to  predicate  the  right  to  redeem. 

7.  Sake— Rbdbicption— iBsnAncB  or  Craxm- 

CATB. 

Where  one  seeking  to  redeem  lands  from  a 
sale  for  taxes  pays  the  necefiaary  amount  to  the 
probate  Judge  within  tbe  redemption  period,  tbe 
postponement  by  the  Judge  of  tne  Issuance  of  a 
certificate  of  redemption  until  after  the  time  for 
redemption  does  not  affect  tiie  redempttoner's 
Tlgbt. 

8.  AiTBJX — "'"""^  SIeb(»— AmciMraH  or 
EnoBiroK. 

Where,  in  mandamus  to  compel  the  issu- 
ance by  rdator  as  Jndge  of  probate  of  a  deed 
to  property  sold  for  taxes,  respondent  set  up  a 


redemption  by  an  alleged  owner  and  proved  that 
the  lands  in  controversy  were  not  embraced 
In  any  deed  executed  to  such  alleged  owner,  the 
error  in  allowing  relator  to  testify  that  he  had 
seen  such  owner^s  deed  and  that  it  did  not  em- 
brace the  lands  in  qoestion  was  harmless. 

.^tpeal  from  CKrcalt  Court,  Qeneva  County ; 
John  P.  Hubbard,  Juige. 
"Not  officially  reported." 
Bland^mui  by  tbe  state,  on  the  relatitm  of 
,  J.  B.  Albrltt(m,  against  Ed  Boach,  Judge  of 
;  probate.  Judgment  fbr  r^tor,  and  respond- 
ent appeals.  Affirmed. 

W.  O.  Mullcey,  for  appellant  X  J.  Morris, 
for  ai^Ilee. 

DENSON,  J.  This  Is  a  proceeding  by  man- 
damus by  which  the  relator.  Albrltton,  se^s 
to  compel  the  Judge  of  probate  of  Geneva 
county  to  execute  to  him  a  deed  to  certain 
lands  alleged  to  have  been  purchased  by  the 
relator  at  a  tax  sale  made  by  the  tax  collect- 
or of  Geneva  county  on  tbe  4th  day  of  June. 
1900.  The  lands  consisted  of  several  sub- 
divisions of  section  2,  township  1,  range  19,  In 
Geneva  county,  and  the  petition  alleges  that 
th^  were  assessed  for  taxes  for  the  year  1899 
to  "owner  unknown" ;  that  on  the  4th  day  of 
June,  1000,  at  the  courthonae  door  in  Geneva 
county  the  tax  collector  sold  said  lauds  for 
tbe  taxes  due  thereon  for  the  year  1809,  and 
at  said  sale  [>etltloner  became  the  purchaser 
of  the  said  land  for  the  taxes  due  thereon  for 
the  year  1890,  for  the  sum  of  $18.56;  that 
petitioner  paid  that  amount  to  the  tax  col- 
lector, who  was  J.  S.  McCormack,  at  the  time 
the  sale  was  made,  and  on  the  7th  day  of 
Jnne,  1900,  a  certificate  of  purchase  was 
Issued  to  lilm  by  the  said  collector.  The  cer- 
tificate Is  attached  as  an  exhibit  to  the  petl- 
titm.  made  a  part  of  the  petition,  and  conforms 
substantially  with  the  requirements  of  sectltm 
4063  of  the  Code  of  1896.  It  Is  further  shown 
by  the  petition  that  all  of  the  above-described 
lands  were  redeemed  within  the  time  pre- 
scribed by  law,  except  the  N.  E.  %  of  S.  E. 

and  the  W.  ^  of  tbe  S.  E.  and  the 
S.  E.  %  of  S.  W.  of  section  2,  township  1, 
range  10.  The  petition  further  alleges  that 
at  tbe  expiration  of  the  two  years  allowed  for 
redemption  no  one  had  furnished  to  the  peti- 
tioner, nor  the  Judge  of  probate,  legal  evi- 
dence of  the  ownership  of  the  lands  last  above 
described  (as  not  having  been  redeemed),  and 
that  petitioner,  after  the  expiration  of  the 
two  years,  "demanded  a  tax  deed  from  the 
Judge  of  probate,  to  which  he  was  entitled  by 
law,"  and  that  he  was  refused  a  deed  thereto 
on  the  grounds  that  one  J.  R.  Cooper,  of 
Gadsden,  Aia..,  had  deposited  money  with  the 
said  Judge  of  probate  with  which  to  redeem. 
It  Is  further  averred  that  at  tbe  expiration  of 
tbe  time  allowed  for  redemption,  and  up  to 
the  date  of  the  demand  by  petitioner  for  the 
deed,  no  certificate  of  redemption  bad  been 
Issued  to  said  Cooper.  The  petition  sbowc 
that  the  application  of  Cooper  to  redeem  con- 
:  slsted  of  a  letter  from  him  to  tbe  Judge  of 
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probate,  written  jnst  prior  to  the  expiration 
of  the  time  allowed  by  law  for  redemption.  In 
which  GoopOT  ottered  to  redeem  the  8.  %  of 
section  2,  township  1,  range  19,  and  Inclosed  a 
certain  amount  of  money  for  redemption. 
The  amount  Is  not  stated  in  the  petition.  In 
the  seventh  paragraph  of  the  petition  it  Is 
conceded  that  Cooper  held  a  deed  to  the  N. 
E.  ^4  of  the  8.  E.  ^  of  section  2,  township  1, 
range  19;  and  It  is  averred  that  petitioner 
offered  to  Cooper  to  release  the  40  last  above 
described,  and  that  petitioner  has  never  re- 
sisted redemption  of  that  40.  In  the  eighth 
paragraph  of  the  petition  It  is  averred  that 
the  Judge  of  probate  refused  and  still  refuses 
to  Issue  or  make  a  deed  to  petitioner  to  the 
W.  ^  of  B.  B.  %  and  S.  B.  M  of  8.  W.  %  of 
section  2,  township  1,  range  19,  and  that,  if 
any  certificate  of  redemption  bas  been  issued 
to  any  one  to  the  lands  last  above  described, 
It  was  issued  after  the  time  allowed  by  law 
for  redemption  and  contrary  to  the  require- 
ments of  law,  especially  contrary  to  the  re- 
quirements of  section  409S  of  the  Code  of 
1896.  It  Is  averred  in  the  petition  that 
Cooper  had  no  title  to  the  W.  %  of  8.  E.  % 
of  S.  W.  %  of  section  2,  township  1,  range 
19.  The  prayer  Is  that  the  rule  nisi  be 
issued  to  the  Judge  of  probate  to  show  cause 
why  he  should  not  execute  and  deliver  to 
petitioner  a  deed  to  the  W.  %  of  the  8.  E.  ^ 
and  8.  B.  U.  of  S.  W.  %  of  section  2,  In  town- 
ship 1,  of  range  19. 

The  forgoing,  we  think,  is  a  snflSclent  re- 
cital of  the  anegatlons  In  the  petition  for  an 
Intelligent  understanding  and  application  of 
the  legal  principles  involved  In  the  case. 
Four  grounds  of  demurrer  were  assigned  by 
the  respondent  to  the  iKtltlon,  all  of  which 
were  overruled.  The  correctness  of  this  rul- 
ing Is  challenged  by  the  first,  second,  third, 
and  fourth  assignments  of  error.  The  ques- 
tion presented  by  the  &rst,  third,  and  fourth 
grounds  of  the  demurrer  Is  whether  or  not  an 
averment  of  the  existence  of  the  statutory 
requisites  leading  up  to  and  which  form  the 
foundation  of  a  valid  tax  sale,  such  as  a  legal 
assessment,  notices,  and  decree  of  sale  and 
advertisement  of  sale,  is  Indispensable  in  an 
application  by  a  person  holding  a  certificate 
of  purchase  Issued  by  the  tax  collector  for 
mandamus  to  compel  the  execution  of  a  deed 
by  the  Judge  of  probate. 

8ectlon  4063  of  the  Code  of  1896  provides 
that,  "as  soon  after  the  sale  as  practicable,  the 
tax  collector  must  make  out  and  deliver  to 
each  purchaser,  other  than  the  state,  a  cer- 
tificate of  purchase,  which  shall  contain  a 
description  of  the  real  estate  sold,  and  show 
that  the  same  was  assessed  by  the  assessor, 
to  whom  assessed,  the  date  of  assessment,  for 
what  year  or  years  the  taxes  were  due,  the 
amount  of  taxes  due  thereon,  dlstlngulsblng 
the  amounts  due  the  state  and  county,  and  for 
school  purposes,  and  the  fees  and  costs,  that 
It  was  advertised  and  for  how  long,  and  that 
it  was  offered  for  sale,  and  at  what  time,  and 
who  became  the  purchaser  and  at  what  prlc&" 


Section  4074  of  the  Code  of  1896  provides  that 
"after  the  expiration  of  two  years  from  the 
date  of  the  sale  of  any  real  estate  for  taxes, 
the  Judge  of  probate  then  In  office  must 
execute  and  deliver  to  each  purchaser  other 
than  the  state,  or  person  to  whom  the  certifi- 
cate of  purchase  has  been  assigned,  upon  the 
return  of  the  certificate  and  payment  of  a  fee 
of  one  dollar  to  the  Judge  of  probate,  a  deed 
to  each  lot  or  parcel  of  real  estate  sold  to  such 
purchaser,  and  remaining  unredeemed,  includ- 
ing therein,  if  desired  by  the  purdiaser,  any 
number  or  parcels  or  lots  purchased  by  him 
at  sncb  sale ;  and  such  deed  shall  convey  to, 
and  vest  in  the  grantee  all  the  right,  title, 
interest  and  estate  of  the  person  whose  duty 
it  was  to  pay  the  taxes  on  such  real  estate, 
and  the  Hen  of  the  state  and  county  thereto ; 
but  It  shall  not  convey  the  right,  title  or  In- 
terest of  any  revlsloner  or  remalndermau 
therela" 

We  have  observed  that  the  petition  con- 
tains a  substantial  averment  of  all  the  facts 
set  out  in  section  4063,  and,  moreover,  that 
the  certificate  of  purchase  is  made  an  ex- 
hibit to  the  petition  and  the  petitioner  prays 
that  It  be  considered  as  a  part  of  the  petition. 
It  Is  also  averred  that  the  lands  remained 
unredeemed.  Whether  the  statutory  proceed- 
ings upon  which  the  sale  was  predicated 
were  regular  or  not,  the  certificate  conferred 
upon  the  purchaser  valuable  rights.  For  in- 
stance, by  section  4078  of  the  Code  of  1896, 
If  the  sale  was  ineffectual  to  pass  the  title 
to  the  purchaser,  yet  such  sale  would  (Operate 
as  an  assignment  to  the  purchaser  of  the 
rights  and  Hens  of  the  state  and  count; 
In  and  to  the  land  sold.  By  section  4081 
the  right  to  maintain  suit  for  recovery  of 
the  possession  of  the  land  after  the  expira- 
tion of  six  months  from  the  day  of  sale 
is  conferred,  subject,  however,  to  the  right 
of  redemption.  Section  4083  of  the  Code  of 
1696  provides  that  In  any  suit  brought  by 
the  purchaser  for  the  recovery  of  the  poa- 
sesslon  of  the  lands  sued  for.  If  a  recovery 
is  defeated  on  the  ground  that  the  sale  was 
Invalid  for  any  other  reason  than  that  the 
taxes  were  not  due,  the  court  shall  on  mo- 
tion of  the  plaintlfF  Impanel  a  Jury  to  ascer- 
tain the  amount  of  taxes  for  which  the 
lands  were  liable  at  the  time  of  sale,  eta. 
and  rendw  Judgment  In  favor  of  plaintiff 
for  the  amount,  etc,  and  the  Judgment  shall 
constitute  a  Hen  on  the  land  sued  for.  The 
Judge  of  probate  is  not  in  position  to  raise 
objections  to  the  tax  proceedings  or  to  show 
irregularities  In  them.  His  duty  Is,  after 
the  expiration  of  two  years  from  the  sale, 
to  aecute  and  deliver  to  the  purchaser, 
upon  the  return  of  the  certificate  and  pay- 
ment of  a  fee  of  one  dollar,  a  deed  to  the 
land  sold  to  the  purchaser  and  remaining 
unredeemed.  He  Is  not  to  Inquire  into  the 
regularity  of  the  proceedings  upon  which 
the  certificate  Is  based.  He  must  perform 
the  ministerial  duty  of  executing  the  deed, 
leaving  Hie  questicm  of  regnlarlty  of  ttw 
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proceedlQgs  vel  non  to  the  purchaser  and 
the  claimants  of  the  land.  The  statutory 
proceediiiKB  do  not  contemplate  that  any  qnes- 
tlon  of  the  kind  may  be  raised  by  the  judge 
of  probate.  We  hold  that  the  first,  third, 
and  fourth  groonda  of  the  demurrer  were 
pnqterly  Buatained.  For  the  same  reasons 
aboTe  glTen  special  pleas  B  and  O,  Incor- 
porated In  the  answer,  presented  no  answer 
to  the  application  for  the  mandamus,  and 
were  pn^rly  disallowed. 

The  right  Insisted  upon  by  relator  Is  that 
he  Is  entitled  to  have  the  respond^t  as 
Judge  of  probate  execute  to  him  a  deed. 
Notwithstanding  the  fact  that  It  Is  alleged 
in  the  petition  that  the  Judge  of  probate 
claimed  that  Cooper  had  redeemed  the  lands 
as  owner,  ^Is  does  not  require  that  Cooper 
Bbould  be  made  a  party  to  this  proceeding. 
While  Om  fact  as  to  whether  the  lands 
have  beem  redeemed  by  Cooper  Is  an  Issue 
in  the  case,  yet  It  Is  an  Issue  between  the 
relator  and  respondent,  and  which  can  and 
must  be  litigated  between  them  without  Cot^ 
er^  prcBonce  ai  a  party.  If  Ooopw  were 
a  party,  and  the  court  should  grant  the 
relief  prayed  for,  what  duty  would  or  could 
be  required  to  be  performed  the  court 
of  Co^er?  The  officer  la  the  tmly  one  who 
can  make  and  deliver  the  deed,  and  the 
purchaser  accepts  the  deed  without  prejudice 
to  the  rights  of  fbe  former  owner,  exc^t 
where  the  proceedings  have,  been  strictly  r^- 
ular.  This  case  is  not  brought  within  the 
Influence  of  the  Intimations  found  lu  the 
cases  of  Ex  parte  Dn  Bose,  M  Ala.  278,  and 
Taylor  v.  Eolb.  100  Ala.  60S,  18  South.  779, 
to  the  effect  that  cases  may  arise  where  the 
court  will  not  grant  a  mandamus,  what  the 
granting  thereof  will  in  a  collateral  mann^ 
decide  Questions  of  Impwtance  between  par- 
ties who  are  not  parties  to  the  proceed- 
ings and  huTe  had  no  notice  <a  oppcwtunlty 
to  Interpose  their  def^ises.  Coopo:  was  not 
a  neceasary  party  to  the  petition,  and  the 
demurrer  raising  that  question  was  piop&tly 
overruled. 

It  cannot  be  succesafully  contended  that 
the  duty  which  titie  relator  sought  by  man- 
damus to  have  the  respondent  perform  Is 
not  a  ministerial  duty.  There  Is  abundant 
aatturity  in  support  of  the  pr<^»osltlon  that 
"no  Judicial  proceedings  take  place  upon  an 
application  to  redeem,  the  officer  who  receives 
the  money  and  executes  the  certificate  of 
redemption  acts  in  a  ministerial  capad^, 
and  his  decision  Is  not  conclusive  upon  the 
purchaser.  The  party  who  redeems  acta  at 
his  peril.  While  It  is  true  that  the  redemp- 
tion of  the  lands  perfected  within  the  time 
provided  by  statute  by  one  entitled  to  redemp- 
tion would  be  a  complete  answer  to  the 
alternative  writ,  yet  the  right  of  the  party 
to  redeem  may  be  contested  In  the  manda- 
mus proceeding  between  the  purchaser  and 
Judge  of  i^obate.  And  the  fact  that,  In 
admitting  one  to  redeem,  the  Judge  of  pro- 
bate toalk  evidence  in  d^ermlnlng  his  rlglit 


to  redeem,  cannot  be  imported  t^^  flie  Judge 
of  probate  Into  the  mandamus  proceedings 
between  him  and  the  purchase  for  the  pur- 
pose of  giving  the  duty  demanded  of  fha 
Judge  to  be  performed  a  Judicial  tinge.  It 
follows  that  special  plea  A  setting  iq>  as  a 
defense  that  the  Judge,  In  ascertaining  tlie 
owner  of  the  lands  for  the  purpose  of 
demptlon,  acted  In  a  Judicial  capacity,  was 
properly  stritdcen  out  on  the  motion  of  the 
relator. 

The  answer  of  the  respondent  to  the  peti- 
tion In  some  respects  amounted  to  a  general 
denial  of  the  allegations  of  the  petition. 
Section  6  of  the  answer  not  only  denied 
some  of  the  facte  allied  in  section  5  of 
the  petition,  but  set  up  the  fact  that  the 
land  had  been  redeemed  within  two  years 
fR>m  the  sale  and  that  a  certificate  of  re- 
demption had  been  Issued  to  the  party  who 
redeemed.  If  any  particular  matters  contain- 
ed In  the  whole  answer,  or  In  sections  6 
and  6  of  It,  were  objectionable,  they  might 
have  been  eliminated  by  motion  to  strike; 
but  It  Is  obvious  that  the  demurrer  to  the 
answer  as  a  wholes  and  to  sections  6  and  6 
of  the  answer,  was  not  well  made.  But, 
after  the  demurrers  were  sustained,  the  rec> 
ord  shows  afflrmatlTely  that  the  cause  was 
tried  by  the  court  on  the  petition,  and  the 
respondent  was  allowed  to  offer  evidence  of 
his  right  of  redemption,  which  was  the  only 
permissible  defense  In  the  case,  and  there- 
fore the  ruling  on  the  pleading  worked  no 
injury  to  the  respondent 

It  la  conceded  by  appellant  that  Cooper's 
right  of  redemption  was  not  asserted  und^ 
sections  4092  and  4093  of  the  Code  of  1896, 
but  under  sections  4090  and  4091.  "The  right 
of  redeeming  lands  sold  for  taxes,  w^heth- 
er  the  porchasa  Is  the  stete  to  whom  the 
taxes  are  due  or  an  individual.  Is  derived 
exclusively  from  stetutory  provisions.  Such 
provisions  are  favorably  and  liberally  con- 
strued. But  the  right  must  nevertheless  be 
asserted  in  the  mode,  under  the  clrcum- 
stences,  and  upon  the  conditions  expressed 
In  the  statute."  Boyd  v.  Holt,  62  Ala.  296; 
Dubois  V.  Hepburn,  10  Pet  1.  9  L.  Ed.  325. 
No  particular  form  is  prescribed  by  the  stat- 
ute In  which  an  owner  claiming  the  right  to 
redeem  the  entire  tract  contained  In  one 
assessment  must  assert  the  right  The  stat- 
ute (section  4001)  provides  that  to  obtain 
such  redemption  the  party  entitled  thereto 
must  deposit  with  the  Judge  of  probate  the 
amount  of  money  for  which  the  lands  were 
sold,  with  Interest  thereon  at  the  rate  of 
IG  per  cent  per  annum,  etc.  No  written 
application  for  redemption  Is  required  by 
this  statute,  and  It  would  seem  that  the 
right  could  be  claimed  by  a  letter  written 
by  the  party  claiming  the  right  to  the  judge 
of  probate,  Inclosing  the  necessary  amount 
to  cover  the  taxes,  interest,  fees,  and  chaises. 
This  Is  the  mode  the  respondent  Inslste  was 
adopted  by  Cooper.  Of  course,  when  the 
right  is  asserted  by  the  owner  under  this 
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Bacttom,  it  muBt  be  to  redeem  tbe  whole  oC 
the  lands  embraced  In  the  anessment  under 
which  the  sale  was  made. 

Tbe  evidence  showed  that  the  relator  was 
entitled  to  have  the  deed  esecuted.  unless  it 
can  be  said  from  tbe  evidence  that  the  lands 
had  been  redeoned.  It  was  shown  tlut  the 
lands  were  contained  In  one  assessment  and 
were  sold  at  one  and  the  same  time.  It  was 
admitted  that;  If  J.  B.  Cooper  were  present^ 
he  would  swear  that  the  lands  In  question 
belonged  to  him  at  tbe  date  of  the  sale  by 
adverse  holding  for  over  10  years;  that  be 
had  made  application  to  redeem  them  on 
June  4.  1802  (the  sale  having  occurred  on 
Jnne  4,  1900);  that  he  paid  on  that  day  the 
necessary  amount  of  redemption  mon^* 
costs,  etc.,  to  tbe  jndge  of  probate  to  entitle 
him  to  redeem;  tliat  tbe  application  to  re- 
deem was  by  letter  addressed  to  the  Judge  of 
probate  asking  to  redeem  these  lands  In  the 
certificate,  and  the  money  was  sent  In  the 
flame  way;  that  tbe  lands  In  controversy 
were  not  embraced  in  any  deed  executed  to 
Cooper,  nor  were  tbey  acquired  by  inherit* 
ance.  The  testimony  of  tbe  respondent  was 
to  tbe  effect  that  on  Jnne  4.  1902,  Cooper 
made  application  to  him  as  Judge  of  probate 
to  redeem  eald  lands;  that  be  beard  evidence 
ou  tbe  question  as  to  whether  or  not  Cooper 
bad  tbe  rlgbt  to  redeem,  and  decided  that  be 
had  such  right;  and  that  upon  the  payment 
by  Cooper  of  tbe  necessary  taxes,  Interest, 
fees,  etc.,  be  issued  to  Cooper  a  certificate  of 
redemption.  It  was  conceded  that  Cooper's 
application  to  redeem  was  not  made  in  com- 
pliauce  wltb  section  4093  of  the  Code  of  1896. 
It  was  shown  that,  while  Cooper  made  tbe 
application  to  redeem  and  paid  the  necessary 
amount  required  to  perfect  the  redemption 
within  two  years  from  tbe  date  of  tbe  sale, 
yet  the  Judge  of  probate  delayed  tbe  issuance 
of  tbe  certificate  of  redemption  for  a  short 
period  and  did  not  Issue  it  until  after  the 
eiplration  of  tbe  two  years.  It  was  shown 
that  tbe  redemption  money  was  tendered  by 
tbe  probate  Judge  to  relator  and  he  declined 
to  accept  it 

Paper  title  la  not  indispensable  to  show 
the  right  to  redeem.  If  Cooper  bad  been  in 
the  actual  possession  of  the  lands  for  a  period 
of  10  years  and  In  sucb  way  as  constituted 
his  holding  adverse,  that  was  evidence  of 
ownershtp  upon  which  the  right  to  redemp- 
tion could  rightfully  be  predicated. 

In  respect  to  the  payment  made  by  Cooper: 


All  tbe  owner  seeldi«  to  redeem  lands  can  do 
Is  to  pay  the  amount  necessary  for  the  re- 
demption. He  cannot  oomnel  the  Judge  of 
probate  to  Issue  tbe  certificate  at  once.  If 
he  psys  the  money  Into  the  hands  of  the 
Jndge  within  the  redemption  period,  and  the 
Jndge  of  his  own  motion  postpones  the  tesu- 
ance  of  tbe  ontlfflcato  nntil  after  tiie  time  for 
redemption,  tills  shonld  not  affect  the  re- 
demptloner's  right  A  construction  1^  which 
tbe  owner  would  lose  bis  land  without  any 
fault  of  his  own,  when  be  had  done  all  in 
hla  power  to  save  It  would  be  unjust  and 
oppressive.  27  Am.  ft  Eng.  Bncy.  Law  ^ 
Ed.)  8B9t  notes  8,  9;  Wyatt  v.  Simpson,  8 
W.  Ta.  S94;  Cooper  v.  Shc^ardson,  61  Cal. 
298;  Thomas  t.  Nlchobi  12T  N.  a  819.  87 
&B.827. 

The  N.  B.  %  of  8.  W.  %,  S.  E.  %  of  S.  W, 
%,  W.  %  of  S.  W.  N.  B.  ^4  of  S.  B. 
and  the  W.  %  of  8.  E.  all  In  section  2, 
In  township  2,  of  range  19,  are  tbe  lands 
described  In  tbe  relator*?  certificate  of  pur- 
chase. The  relator  Is  contending  for  a  deed 
only  to  a  part  of  the  lands,  120  acres,  to 
wit  the  W.  %  of  the  S.  B.  ^  and  tbe  S.  E.  ^ 
of  tbe  S.  W.  ^,  of  section  2.  The  bill  of  ex- 
ceptions sets  out  all  of  the  evidence.  After 
consideration  of  it  we  think  it  is  susceptible 
of  tbe  construction  that  tbe  application  for 
redemption  was  made  only  with  respect  to 
tbe  120  acres,  not  embracing  any  other 
lands  embraced  In  the  certificate.  Tills  be- 
ing true,  to  entitie  Cooper  to  redeem  he 
should  have  compiled  with  section  4093  of 
the  Code  of  1896  In  making  application  to 
redeem.  It  being  conceded  that  he  did  not 
comply  wltb  that  section,  we  do  not  tblnk. 
In  the  condition  we  find  the  evidence,  that 
we  would  be  warranted  In  holding  that  the 
court  erred  in  rendering  Judgment  tor  the 
relator.  Tbe  respondent  proved  that  tbe 
lands  in  controversy  were  not  embraced  in 
any  deed  executed  to  Cooper,  and  this  ques- 
tion was  not  in  dispute;  hence,  if  the  court 
erred  In  allowing  tbe  relator  to  testify  that 
be  bad  seen  Cooper's  deed  and  that  the  lands 
in  question  were  not  embraced  In  them,  It 
afflrmatirely  appears  that  no  injury  resulted 
to  the  respondent  from  the  ruling. 

There  Is  no  error  in  the  record  prejudicial 
to  tbe  appellant  and  the  Judgment  of  the 
court  most  be  affirmed. 

McCLBLLAN,  O.  J.,  and  DOWDBLL 
and  SIMPSON,  JJ.,  concur. 
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WALTON  T.  STATB. 
(Snpreme  Coort  of  HlMlislppL  Ju.  fl;  1900.) 

l'  CnuiMAL  Law— CommuAiioi— ABOHRcn 

or  WiTHBss— ADinssioiva. 

Code.  S  1425,  provides  that  on  an  application 
tor  a  continaance  It  Bhall  be  lawfal  for  the  stats 
to  admit  the  facts  Bought  to  be  proved  bj  the 
alleged  absent  witness,  and  anch  admission  shall 
hBTs  the  same  effect  as  if  the  absent  witness 
or  other  evidence  were  present  in  court,  and 
no  more ;  but  if  compulsory  process  will  prob- 
ably obtain  the  attendance  of  the  absent  wit- 
ness, and  the  defendant  has  had  no  opportunity 
of  obtaining  such  process,  the  cause  shall  be 
continued,  nnless  defendant  desires  a  trial. 
Held,  that  defendant  at  the  flnrt  term  was  en- 
titled to  a  continuance  to  obtain  the  testimony 
of  an  absent  witness  whose  attendance  coata 
probablr  be  had  at  the  next  tenu,  and  who  was 
expected  to  testify  to  material  erldenee,  thoogh 
the  state  admitted  that  the  witnesa,  if  prennt, 
would  testify  to  the  facts  stated. 

[Ed.  Note. — For  cases  in  point,  see  tcL  14, 
Cent  Dig.  Criminal  Law,  {  m4.] 

2.  WiTNBaaBS— OBOSB-BXijaNAXIOll— B«BUT- 
TAI» 

Whersi  In  a  prosecotion  for  murder  of  de- 
fendant's wife,  the  state  reserved  tvo  of  de- 
eessed's  children  by  a  former  marriage  as  wit- 
nesses in  rebuttal.  It  was  error  for  the  court  to 
refuse  to  permit  defendant  to  cross-examine 
them  as  to  the  whole  case,  on  the  ground  that 
the  qaesttons  asked  weto  not  sarrebnttaL 
8.  Sauk. 

In  a  prosecution  for  homicide,  it  was  error 
for  the  court  to  refuse  to  permit  a  witness  for 
th«  state  in  rebuttal  to  be  askwd  by  defendant 
whether  she  testtSed  at  the  committing  trial. 
^  Gbiuinax.  TjAW— Atpbal— Miboonduot  at 
Counsel— Bkcobd. 

Miseondact  of  counsel  In  argument,  stated 
M  a  ground  for  a  new  trial  after  conviction, 
cannot  be  considered  on  api)eal,  in  the  absence 
of  proof  In  the  record  that  the  statements  at- 
tributed to  counsel'  were  In  fact  made. 
S.  SAWC— #KffrBUCTIONS— ASflUUED  FACTS. 

In  a  prosecution  for  murder,  an  Instruction 
"that  while  no  living  eyes,  save  those  of  the  de- 
fendant and  the  slain  woman,  may  have  looked 
upon  the  tragedy  which  ended  deceased's  life, 
yet,"  etc.,. was  erroneous  as  assuming  facts  In 
wrae. 

e.  HouioiDs  —  EviDiNci  —  Drina  Dbolaka- 
TioHB— Scope. 

In  a  prosecution  for  homicide,  evidence  of 
statements  made  by  defendant's  victim  to  her 

Ctiysician  Just  before  she  died.  In  addition  to 
er  dying  declaration  as  to  who  committed  the 
deed,  was  inadmissible. 

[Bd.  Note. — For  cases  In  point,  SM  toL  26, 
Cent.  Dig.  Homicide,  H  448-450.] 

Appeal  from  Olrcnlt  Court,  Mi^Mn  Oonn- 
t7:  D.  H.  BllUer,  Judge. 

James  W.  Walton  was  convicted  of  the 
murder  of  Us  wife,  and  be  appeals.  Re- 
▼ersed. 

J.  W.  Gutrer,  for  appellant.  J.  N.  Flowers, 
Asst  Atiy.  Gen.,  for  the  State. 

GALHOON,  J.  Appellant  was  Indicted, 
tried,  and  convicted  on  the  monatrons  and 
horrible  charge  of  the  murder  of  his  own 
wiffc  She  was  shot  In  her  bedroom  about 
4  o'clock  In  the  afternoon,  and  died  about 
midnight  of  the  same  day.  From  the  char- 
acter of  the  wound  It  must  have  Instantly 
paralyzed  her.  Sbe  must  ban  been  In  an 
88  SO.— 44 


erect  posture  when  the  shot  was  delivered, 
and  she  fell  back  across  her  bed  and  near 
the  foot  of  It  The  fatal  bullet  entered  her 
left  breast,  went  through  her  body,  and  was 
found  In  the  wall  over  tbe  foot  of  the  bed 
across  which  she  was  found  just  after  the 
shooting.  Its  range  seems  to  have  been 
slightly  upward,  and  manifestly  could  not 
hare  been  shot  while  she  was  sitting.  The 
room  opened  on  one  side  on  a  hall,  and  on 
another  side  on  a  gallery.  It  being  a  warm 
day,  the  doors  and  windows  were  standing 
open.  The  bonse  was  near  a  traveled  road. 
Quickly  after  the  explosion  tbe  appellant 
called  to  tbe  children,  near  the  bouse,  that 
their  mother  bad  shot  herself,  and  to  come 
at  once,  and  sent  one  of  them,  a  tx>y,  for 
a  doctor.  To  tbe  girl  cblldr^  who  came  in. 
she  said  she  could  not  recover ;  that  she  had 
killed  herself,  bnt  that  "Jim  [the  appellant] 
had  driven  ber  to  It"  This  statement  she 
made  several  times  afterwards  to  others  as 
they  came  in.  Snhsequently,  to  her  doctor 
and  to  others,  sbe  said  that  appellant  had 
killed  ber;  and  this  she  persisted  In.  Two 
witnesses  testified  to  threats  made  by  blm 
to  ber,  and  violent  conduct  towards  her  on 
the  day  of  the  killing,  tbe  credibility  of 
which  evidence  is  criticised  by  counsel,  for 
reasons  said  to  be  Inherent  In  it,  because 
of  contradictions,  etc.,  which  we  do  not  feel 
called  on  to  consider,  except  to  mention 
tbe  tact 

Of  course,  tbe  mly  defense  set  up  Is  that 
it  was  suicide,  and  itot  murder.  Tbe  effort 
was  to  abow  that  tbe  appellant  was  not  in 
the  room,  bnt  In  tbe  hall,  when  the  pistol 
fired.  There  was  seasonably  presented  at 
the  first  twm  an  application  for  continuance 
becatiM  of  tbe  absence  of  certain  witnesses, 
among  whom  was  one  IflasonrI  Franklin. 
By  her  It  was  eq^ected  to  be  sbown,  among 
other  things,  ttiat  she  was  very  near  and 
In  plain  view  of  the  house,  heard  tbe  shot, 
saw  appellant  In  or  near  the  ball,  then  saw 
him,  after  tbe  shot,  enter  the  room  and  come 
out  of  it  TbiM  mnch  was  certainly  com- 
petrat  Nothing  could  be  more  vital  to  tiie 
defense  than  this,  and  It  was  error  to  urei^ 
rule  tbe  appllcatitm,  which  error  was  not 
cored  by  tbe  announcement  of  tbe  district 
attorney  that  be  was  willing  to  admit  tbat 
the  witness,  If  present,  would  so  testify. 
At  tbe  first  tenn  the  defendant  was  entitled 
to  tbe  continnance.  where,  as  In  ttiis  case. 
It  appears  tliat  the  witness  conld  probably 
be  had  at  tbe  next  twm.  Oode^  |  1426; 
Stewart  t.  State,  SO  Miss.  687;  Scott  v. 
State,  80  Miss.  197,  81  South.  710;  Watson 
V.  State.  81  Miss.  700,  88  South.  481 ;  Mont- 
gomery T.  State,  8S  Miss.  880,  87  South. 
835;  Caldwell  T.  State,  86  Miss^  883,  87 
South.  816. 

It  was,  of  course,  fatal  error  to  refuse  to 
tbe  defense  tbe  right  to  cross-examine  tbe 
children  of  tbe  deceased  by  ber  former  mar- 
riage  on  tbe  whole  case.  Two  of  tbon. 
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Mary  and  Ella,  were  the  first  at  the  motber's 
bedside  after  the  shot  They  were  wltneaa- 
ea  aninmoned  by  ttie  stat^  bnt  reaerred  tor 
rebuttal;  were  examined  bj  tbe  state,  and 
turned  ovtx  to  tbe  defense;  and  tbe  court 
ref  osed  to  permit  croaa-examlnation  of  these 
material  witnesses  as  to  the  real  merits  of 
tbe  ooatrorersy,  becanse  not  In  snrrebnttal, 
and  this,  notwltbstandlnff  tbe  state  bad  been 
allowed  to  elldt  from  them  testimony  In 
chief.  Tbe  defense  was  not  even  allowed 
to  weaken  the  evidence  by  Inqnlrlng  wheth- 
er the  witness  Mary  testified  at  the  com- 
mitting trial.  This  ruling  is  Tlolative  of  tbe 
law  which  has  been  settled  In  this  state  for 
60  years.  Mask  v.  State,  82  Miss.  400.  The 
object  U  to  ascertain  the  truth,  and  tbe 
cross-examination  should  be  permitted  to  be 
"coextensive  with  the  Issue";  and  this  "on 
tbe  clearest  principles  of  reason  and  justice.'* 
In  order  to  ascwtaln  whether  thore  is  guilt, 
the'same  fair  trial  is  the  equal  right  of  all 
men  charged  with  crime. 

In  the  motion  for  a  new  trial,  certain  re- 
marks are  recited  as  baring  be^  made  In 
argument  to  tbe  Jury  by  associate  counsel 
for  the  prosecution,  and  others  by  tbe  die- 
trict  attorney.  Of  course,  such  remarks 
would  necessitate  reTersal  of  any  case  where 
there  was  not  a  confession  of  guilt  But 
we  cannot  consider  them,  because  there  ap- 
pears no  evidence  that  they  were  In  fact 
made. 

Tbe  defense  should  have  been  allowed 
to  cross-examine  Mr.  Hull  as  to  whether 
he  bad  conferred  with  Mr.  Howell  about 
the  case. 

It  was  error  to  grant  to  tbe  state  the  bi- 
stmctlon  marked  by  us  in  pencil  "No.  10." 
Tbe  commencement  of  it  assumes  as  a  fact 
for  tbe  state  tbe  only  controverted  point. 
It  begins  thus :  "Tb&t  while  no  living  eyes, 
save  those  of  the  defmdant  and  the  slain 
woman,  may  have  looked  upon  tbe  tragedy 
which  ended  Mrs.  Walton's  life,  yet,"  etc 

The  speeches  made  by  Dr.  Jones  to  tbe 
dying  woman,  and  her  opinion  as  to  why 
appellant  shot  her,  were  not  competent  It 
is  enough  to  show  by  her  dying  declaration 
who  committed  tbe  deed.  Lipscomb's  Gas^ 
7B  Miss.  5S9.  28  South.  210,  28a 

Reversed  and  remanded. 


FOBS  V.  ALABAMA  &  T.  BY.  00. 
(Supreme  Court  of  Mississippi.  Jan.  8,  1906.) 
On  suggestion  of  error.  Overruled. 
For  former  opinion,  see  89  South.  493. 

CALHOON,  J.  Tbe  argument  in  support 
of  tbe  suggestion  of  error  would  be  very 
strong  indeed  If  presented  on  a  motion  for 
a  new  trial.  It  would  be  quite  cogent,  even 
now,  In  tbe  advocacy  of  a  peremptory  In- 
struction, if  tbe  facts  were  all  precisely  as 
connsel  think  th^  are.   We  have  no  pm^ 


pose  to  ovoTuIe  Bardwell  t.  Ballroad  Co., 
«8  Misa  074.  S6  Am.  Bepu  842,  or  to  affect 
It  In  any  way.  In  that  case  tbe  passenger, 
what  about  to  board  the  train,  wanted  t&e 
conductor  to  agree  to  stop  ftor  blm  to  get 
off  at  a  crossing,  nils  the  conductor  de- 
clined to  do.  because  the  rules  did  not  al- 
low trains  to  stop  there;  but  he  did  agree 
to  slow  up  there,  so  the  pass^er  might 
jump  off.  Whai  the  speed  was,  in  the 
opinion  of  the  conductor,  suffldently  slack- 
ened to  safely  admit  of  It,  he  told  the  pas- 
senger he  could  safely  Jump  off,  whereupon 
he  voluntarily  did  jump  and  was  hurt  There 
was  no  command  to  jump,  and  tbe  court 
properly  held  that  It  was  voluntarily  done, 
and  that  the  opinion  of  the  conductor  that- 
it  might  be  safely  done  was  no  excuse  or 
justification.  In  the  case  at  bar  evldoice 
appears  that  tbe  conductor  ordered  app^ant 
to  jump,  and  when  the  ai^Ilant  told  him  he 
could  not  get  off  while  the  train  was  mnning, 
and  asked  him  to  stop,  the  answer  was  that 
he  would  not  run  any  slower  and  repeatedly  • 
ordered  him  off.  Now,  whether  there  was 
contributory  negligmce,  or  justification  for 
tbe  act  of  jumping  off,  from  what  the  con- 
ductor said  and  did,  is,  under  the  rule  of 
Thompson  v.  Railroad  Co.,  72  Miss.  716,  17 
South.  228,  a  matter  for  the  jury  to  deter- 
mine, from  appellant's  age  and  all  tbe  sur- 
ronndlnga.  If,  on  a  fair  view  of  tbe  whole 
evidence,  they  think  the  jumping  was,  In 
fact,  needless  and  a  voluntary  act  the  v^- 
dict  should  be  for  appellee,  of  course;  bnt 
we  think  the  jury,  and  not  the  court  the 
proper  agency  to  determine  thla. 
Suggestion  overruled. 

  I 


OABTEB  V.  HENBT,  State  Auditor. 
(Supreme  Court  of  Mississippi.  Jan.  8,  1909.) 

1.  Statutes— APFBOViX  bt  Govuhob— Tun 
—Computation  . 

In  the  absence  of  a  statute,  the  day  on 
whicb  a  bill  Is  presented  to  the  Governor  for 
action  U  to  be  excluded  In  determining  the  dme 
within  which  he  is  required  to  return  or  ap- 
prove it 

[Ed.  Note. — For  cases  In  point  voL  44, 
Cent  Dig.  Statutes.  I  81.] 

2.  Sau— ConsTiTOTioiiAi.  PsoviBiona— CoH- 

STBUOnON. 

Tbe  word  "day,"  as  used  la  ConsL  |  72. 
providing  that  If  any  bill  sb&U  not  be  returned 
by  the  Governor  within  five  days,  Sundays 
excepted,  after  it  shall  have  been  presented  to 
him,  etc..  It  shall  become  a  law,  means  a  full 
day  of  24  boars. 

[Bd.  Note. — For  cases  In  point,  sea  vol.  44^ 
Cent  Pig.  Statutes.  1  81.] 

8.  Sake— Betubh. 

Const.  8  72,  requires  a  bill  to  be  signed  by 
the  Oovernpr,  unless  returned  by  him  within 
five  days,  Sundays  excepted,  after  It  has  been 
presented  to  liim,  and  unless  so  returned  it 
shall  Ijecome  a  law  as  though  signed  by  him, 
unless  by  adjournment  of  the  Legislature  tbe 
return  Is  prevented,  in  which  case  it  shall  be 
a  law  unless  sent  back  within  three  days  after 
the  beKinning  of  the  next  l^islaUve  session, 
and  declares  that  no  bill  shall  l>e  approved  whui 
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the  Leglslatare  is  not  in  Beasloii.  A  bill  for 
p«tition«r*a  relief  wu  preaented  to  tlu  On>v 
emor  on  March  1&  1904.  March  20,  180^ 
cama  on  Sanday,  and  the  Legislature  adjourned 
•Ine  die  fifarch  22,  1904,  at  12:4S  p.  m.  On 
that  day  the  Goremor  sent  his  measan  with 
reference  to  the  bill  to  the  Senate;  but  bis 
private  8ecretax7  d^vered  the  blU  to  the  See- 
retarr  of  State  and  the  Goremor'a  meaaage  to 
the  Senate  while  in  Beaslon,  and  the  Soiate 
took  no  further  action  on  the  bllL  HM.  that 
the  bill  did  not  become  a  law  at  the  aesaion  at 
which  it  was  passed ;  the  Ooveroor  having  three 
days  after  the  meetinc  of  the  next  aession  of 
the  Lasblainre  In  which  to  oonaidar  and  rotom 

Appeal  from  Olrcnit  Oonrt,  Hlnda  Oonnty; 

D.  M.  Miller,  Judge. 

Petition  b7  3.  W.  darter  for  mandamus  to 
compel  T.  M.  Henry,  as  State  Auditor,  to 
Issue  a  warrant  for  the  amount  appropriated 
for  petitioner's  relief  by  Laws  1904,  p.  47, 
c.  67.  From  an  order  overruling  a  demur- 
rer to  the  Auditor's  pleas,  petitioner  ai^eals. 
Affirmed* 

The  Legislature  of  1904  (Laws  1904.  p. 
47.  c.  67)  passed  an  act  for  the  relief  of  J. 
W.  Garter,  formerly  sheriff  of  Kemper  coun- 
ty, donating  to  him  the  som  of  9740.06  to 
"reimburse  him  for  said  amount  paid  into  the 
state  treasury  through  a  collection  made 
by  the  Bevenue  Agent  in  November,  1900." 
Upon  application  of  Carter  to  T.  M.  Heniy. 
State  Auditor,  for  a  warrant  on  the  Treasur- 
er for  said  amount;  the  Auditor  refused  to 
iMue  the  warrant;  whereupon  C^uter  flled. 
In  the  circuit  court  of  Hinds  county,  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the 
Auditor  to  Issue  him  a  warrant  for  the 
amount  appropriated  by  the  act  of  1904. 
The  State  Auditor  filed  several  pleas  to  the 
petition,  challenging  the  constitutionality 
of  the  law.  If  it  be  a  law,  and  setting 
up  the  facte  upon  which  his  contention  that 
It  had  not  beccnne  a  law  were  based,  and, 
.further,  that  it  baa  not  been  signed  ^  the 
Oorernor,  and  that  It  bad  not  becrau  a  law 
by  <^>eratlon  of  the  Oonstltatlon,  slnoe  tlie 
time  limit  of  Are  days  for  Its  consideration 
by  the  Oorernor  bad  not  expired.  The  peti- 
tions demnrred  to  the  pleas  of  the  Andltor. 
The  court  aortalned  all  the  demnrrera^  ex- 
cept the  <me  which  called  In  goastlon  the 
existence  oi  the  law,  which  was  ovenrnled; 
ttie  court  holding  that  the  act  In  question 
had  nerer  become  a  law  of  the  state  of  Mle- 
slsstppi,  and  dismissing  the  petition.  From 
such  judgment  Carter  prosecuted  this  appeal. 

^Nertlle  ft  Wllboum,  for  aM>ellant  Green 
ft*  Green,  for  aweUeb 

WHITFIELD,  0.  J.  The  blU  under  review 
originated  in  the  Senate,  which  duly  passed 
It,  and  It  was  then  passed  by  the  House,  and 
was  March  16, 1004,  presented  to  the  Govern- 
or for  action.  March  20,  1004,  came  on  Sun- 
day. The  Legislature  adjourned  sine  die 
March  22.  1904,  at  12:46  p.  m.  On  that  day 
(March  22d)  the  Oovemor  eent  the  message 


in  the  case  to  the  Senate;  bat  Uie  Govern- 
or's private  secretary,  who  had  the  t>lU  in  his 
poaaesslon.  conceived  that  the  UU  should 
be  handed  to  the  Seeretery  of  State,  and  did 
so  deliver  the  bill  to  the  Seeretery  of  State, 
but  delivered  the  message  to  the  Senate  while 
in  session.  The  Secretary  of  State  marked 
on  the  bill  that  the  same  had  been  received 
him  on  March  22,  1904,  and  then,  acting 
under  Oie  btiteC  that  the  bill  had  become  a 
law,  placed  the  same  in  the  Acte  of  1904. 
but  made  no  entry  to  tbat  effect  on  the  bill 
itself.  The  Smato  took  no  further  action 
oa  tb»  bill.    -    — .-.WW.—'  *  f"  — 

The  first  proposition,  and  the  one  which 
we  think  dlspoaea  of  tiie  eas^  la  that  Ihe 
time  limit  In  which  the  Goremor  could  <!on- 
sider  the  blU  had  not  explrM  when  the  Leg- 
islature adjourned.  Section  72  of  the  Con- 
stitution proTldea  as  follows:  "Bvery  bill 
which 'shall  paM  both  houses  shall  be  pre- 
sented to  tbe  Oorernor  of  tbe  state.  If  be 
approre,  he  shell  sign  it;  but  If  be  does 
not  approve,  he  shall  return  it,  with  his  ob- 
jections, to  tbe  bouse  in  which  it  originated 
wbldi  Aall  enter  the  objections  at  large  up- 
on Ite  journal,  and  proceed  to  reconsider  It 
If,  alitor  such  reconsideration,  two-thirds  of 
that  house  shall  agree  to  pass  the  blU,  it 
shall  be  sen^  wltii  the  objections,  to  tbe  oth- 
er house,  1^  which,  likewise.  It  shaU  be  re- 
considered, and  if  approred  by  two-thirds  of 
that  house,  it  shall  becooke  a  law;  but  In  all 
such  cases  tbe  rotes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the 
names  of  tbe  persons  roting  for  and  acainst 
tbe  bill  shall  be  entered  on  tbe  jonmat  of 
each  honse  respecUrely.  If  any  bill  shall 
not  be  returned  by  tbe  Oorernor  wiUdn  Are 
days  (Sundays  excepted)  after  it  has  been 
presented  to  him,  it  shall  become  a  law  in 
like  manner  as  if  he  has  signed  it,  unless 
the  Legislature,  by  adjournment,  prevent  ite 
return,- in  which  case  It  shall  be  a  law,  un- 
less sent  back  within  three  di^s  aft«r  the 
beginning  of  the  next  session  of  the  Legisla- 
ture. No  bill  shall  be  approved  when  the 
L^slature  is  not  in  session."  There  Is  no 
rule  for  tbe  computetion  of  time  fixed  by 
any  statute  of  this  state  which  affiles  to 
this  case.  The  settled  rule  of  construction 
is^  in  the  absence  of  a  statute,  that  the  day 
upon  which  the  bill  is  presented  shall  be 
excluded.  Beaudean  v.  City,  71  Mo.  897; 
People  r.  Hatch.  33  111.  135;  Stete  v.  Mich- 
el, 62  La.  Ann.  036.  27  South.  566,  49  L.  R. 
A.  218,  78  Am.  St  Bep.  S64;  Opinion  of  Jos- 
tices.  46  N.  H.  610. 

Tbe  constitutional  limit  of  time  construed 
in  theee  cases  is  very  similar  to  that  in  the 
case  at  bar.  On  an  examination  of  these 
authorities  we  are  clearly  of  the  opinion 
that  the  word  "day.*'  in  a  constitutional 
provision  such  as  this,  means  a  ftill  day  of 
24  hours.  Applying  this  principle  to  the 
facte  of  this  case,  it  U  obvious  that  tbe 
Goremor  did  not  bare  a  full  day  on  the  22d 
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of  March  In  which  to  consider  the  bill,  and 
the  adjournment  of  the  L^slature  at  12:45 
o'clock  p.  m.  of  that  day  deprived  the  Gorem- 
or  of  the  ;fall  day,  in  the  constitutional  sense, 
which  be  was  entitled  to.  In  which  to  act  up- 
on the  hill.  Consequently  this  bill  dtd  not 
becibme  a  law  at  the  session  of  the  Legisla- 
ture of  1904,  and  could  not  become  a  law 
unless  the  Oovernor  failed  to  return  It  within 
three  days  after  the  meetinir  of  the  present 
Legislature.  The  Gorernor  having  under 
the  constitutional  provision  (section  72)  three 
days  after  the  meeting  of  this  session  of  the 
Legislature  In  which  to  consider  the  return 
of  the  bUI,  the  remit  reached  the  learned 
circuit  Judge  is  correct 
Therefore  the  Judgment  Is  affirmed. 


P.  L.  HBNNBSSBY  &  BRO.  T.  TRADBRB' 
INS.  OO. 

(Supreme  Court  of  HlraisBlppL  Jan.  8,  1900^) 

Libel  and  auNDKB—Aorion— Publication. 

A  dwelling  bouse  was  insured  In  plaintiff's 
agency;  the  personal  property  in  such  house 
being  insured  in  defendant's  agency.  After  a 
fire  loB8,  plaintiff  settled  the  same  by  agreeing 
to  rebuild,  and  tbereupon  published  in  a  news- 
tnper  the  following:  ^'Qufck  Settlement.  Mrs. 
Euricht's  hoose  was  damaged  by  fire  at  11  a. 
m.  Ihiesday.  The  insurance  was  settled  at  6 

S.  m.  same  day  through  [plaintiff's]  ag^cy." 
ubsequently  defendant  adjusted  the  lose  on  the 
personalty,  giving  insured  a  check  for  the 
omotint  thereof,  and  published  a  statement  read- 
ing :  "£jOss  Paid  in  Cash.  We  note  [plaintiff's] 
card  entitled  'Quick  Settlement,'  "  etc.  and  stat- 
ing that  the  defendant  agency  paid  the  loss  in 
cash,  terminating  with  the  following:  **Up  to 
the  latest  aooonnt,  the  money  for  the  [plalntiff'B] 
agency  loss  has  not  shown  up.  Moral :  Insure 
in  the  Traders'.  Losses  paid  promptly — not 
*setded' — and  signed  by  defendant  as  agent 
Held  not  libelous. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent  Dig.  Libel  and  Slander,  S  80.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty ;  H.  C.  McCabe,  Special  Judge.  • 

Suit  for  libel  by  P.  L.  Hennessey  ft  Bro. 
against  the  Traders'  Insurance  Company. 
From  a  peremptory  Inatructlon  to  find  for 
defendant,  plaintiff  appeals.  Affirmed. 

P.  Ifc  Hennessey  &  Bro.  were  Insurance 
agents  In  the  city  of  Vlckaburg,  represaitlng 
several  companies.  Hellon  Dickson  was  Riso 
an  Insurance  agent  In  Ylcksbnrg,  represent- 
ing, among  other  companies,  the  defendknt, 
the  Traders'  Insurance  Company.  Mrs.  Cath- 
erine Enrlght  owned  a  dwelling  house  con- 
taining certain  personal  property.  The  build- 
ing was  insured  in  the  agency  of  Hennessey 
ft  Bro.  and  tbe  personal  property  In  that  of 
DieksoiL  On  Tuesday,  May  IS,  1900,  a  Are 
partially  destroyed  both  building  and  personal 
property.  The  &re  occurred  about  11  o'clock 
In  the  forenoon.  About  8  or  4  o'clock  In  the 
afternoon  Henneseey,  accompanied  by  an  ad- 
juster, called  upon  Mrs.  Enrlght,  and  an 
agreement  was  reached  whereby  the  building 
was  to  be  repaired  by  a  carpenter  and  the 
Insurance  otunpany  sbonld  par  fw  It.  A 


contract  with  the  carpenter  was  Immediately 
made,  and  he  promised  to  go  to  work  at 
once.  On  the  morning  of  the  17tb  of  Hay, 
two  days  after  the  fire,  HennsHmy  ft  Bra 
published  tbe  ffdlowing  card  In  a  dally  paper 
of  the  city  of  Tlcfcaburs:  "Quldc  Settlement 
Mrs.  Enrlglif  s  bouse  m  damaged  by  flre 
at  11  a.  m.  Tuesday.  The  Insurance  was 
settled  at  5  p.  m.  same  dMqr  lliroivh  P.  L. 
Hennessey  ft  Bra  ageiuT.*' 

On  Saturday,  May  IMh.  Dldkson  visited 
Mrs.  Enrlght  tor  the  purpose  of  adjusting 
his  portion  of  the  loss,  readied  a  satlsf&ctory 
adjnstm»it»  and  gave  bar  a  diec^  for  the 
amount  thereof,  Dl^wn  then  asked  her  If 
she  bad  been  paid  the  amount  of  the  loss 
on  her  home^  to  whlcb  she  replied,  *^o.  sir ; 
I  have  not  received  any  Dumey)**  and  upon 
Dlt&Bon's  request  signed  a  statement  to  that 
effect  The  paper  of  May  20th  contained  the 
following:  "Loss  Paid  In  Cash.  We  note  card 
of  Messrs.  P.  L.  Hamessey  &  Bro..  'QiOck 
Settlements  of  Enrlght  loss,  staUng  loss  was 
'settled*  same  day  as  fire.  We  covered  tbe 
furniture  In  this  dwtiling,  and  paid  our  loss 
cash  without  discount  today,  Saturday,  May 
19th«  as  par  reoefpt  in  fall  tnmi  Mrs.  Enrlght, 
wblidi  we  bold.  Up  to  latest  acsnmt  tbe 
money  tar  the  Hennessey  agency  loss  has 
not  shown  up.  Moral :  Insnre  In  the  Trad- 
ers*. Losses  paid  promptly— not  'settled.' 
Hellon  Dickson,  General  Agent  Traders'  In- 
surance Co.,  Ghlcaga  Gash  assets^  12,285,- 
847.06.    Snrploa,  $1,626,658.00." 

Brunlnl  ft  HIrsh,  for  appellant  Harris 
Dickson,  for  appelle& 

TOULT,  J.  By  no  construction,  even  the 
most  strained,  can  we  possibly  hold  the 
publication  complained  of  to  be  libelous. 
While  phrased  In  a  misleading  way,  It  never- 
theless stated  substantially  the  truth.  Ap- 
pellants themselves,  In  their  own  card  claim- 
ing credit  for  prompt  adjustment  of  this 
very  loss,  recc^lzed  the  distinction  betwera 
a  'Settlement"  and  a  "payment"  of  a  flre 
loss.  The  card  inserted  by  the  agent  of 
appellee  did  no  more.  It  was  an  advertise- 
ment, sharp  and  unfair  probably,  but  cer- 
tainly not  libelous.  Numerona  authorities 
dted  In  brief  of  counsel  for  appellee  dem<Mi- 
strate  the  correctness  of  ttils  conclusion. 

The  Judgmrat  is  aflSrmed. 


JOHNSON  et  aL  t.  STATE. 
(Supreme  Court  ta  Mississippi.  Jan.  8,  1006.) 

FOBQEBT— BLEMBNTB    OV  OFVERBK— FKAUDU- 
LBIIT  BePBESBNTATIONS. 

Evidence  that  defendants  Induced  H.  to 
sign  a  conveyance  of  land  with  her  mark, 
on  the  folse  and  fraudulent  representation  that 
tbe  paper  was  a  pension  paper,  was  Insufficient 
to  constitute  forgery,  either  at  common  law  or 
under  Code  1882,  {  1093,  providing  that  every 
person  conrlcted  of  falsely  altering  any  deed  or 
other  Instrument  purporting  to  be  the  act  of 
anothflK^  etc,  shall  be  punished. 
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iippeal  from  Circuit  Comrt,  Buifcln  Ooontr ; 
3.  B.  SaoHbM,  Judge. 

IL  H.  AduiMKn,  Sr.,  and  S.  H.  Jobnaon,  Jr., 
were  oonrlctM  of  fttrgecr.  and  tbcr  ^ipeaL 
Bercned. 

Wm.  Buchanan  and  HarHs  &  Powell,  for 
appellants.  Wm.  Williams,  Atty.  Oen.,  and 
B.  T.  Fletcher.  Aast  Atty.  Gen.,  for  tbe  State. 

CAIiHOOK,  J.  The  indictment  la  tve 
forgery.  The  state  depends  for  its  case 
wholly  on  evidence  that  one  Sarah  Hall  was 
Induced  to  sign  with  her  mark  a  conveyance 
of  land  on  the  false  end  frandnlent  repre- 
aentatlou  that  It  was  a  pension  paper.  For- 
gery cannot  be  predicated  of  these  facts  under 
the  common  law.  By  that  it  would  be  a 
cheat  or  swindle.  1  Blsh.  Gr.  Law,  S  584; 
2  Blsh.  Cr.  Law,  S  590;  1  Whart  Or.  Law, 
I  674 ;  Putnam  t.  SulIlTan,  4  Mass.  45,  8  Am. 
Dec  206;  Commonwealth  v.  Sankey,  22  Pa. 
890,  60  Am.  Dec.  91 ;  Hill  t.  State,  1  Terg. 
(Tenn.)  76,  24  Am.  Dec.  441 ;  Wells  v.  State, 
69  Ga.  788,  16  S.  E.  679 ;  People  v.  nQderhlll, 
142  N.  T.  38,  36  N.  E.  1049.  In  the  case  at 
bar  there  was  no  forgery  of  any  writing 
under  aectloD  1008  of  our  Code  of  1892; 
and  Code  18^  I  1086,  was  enacted  to  meet 
tills  aoH  of  case^  under  the  bead  of  "False 
Pretensee  and  Cheats,"  and  with  a  amallw 
penalty  than  Is  denounced  against  forgery. 

Berened  and  remanded. 


CRAMER  T.  SIDB8. 
(BnprwQe  Court  of  Minlasippi.  Jan.  8^  1906.) 
Judicial  Sales  —  Placi  —  Statdtobt  Com- 

STBUOnON. 

Under  Laws  1896,  p.  129,  c.  124,  I  8,  mak- 
tnc  the  sheriff  of  Choctaw  coanty  th«  proper 
officer  to  execute  process  required  to  l>e  executed 
by  the  sheriff,  reqairing  him  to  keep  an  office  Iq 
each  of  two  districts  of  the  county,  and  provid- 
ing that,  in  making  sales  of  land  "aader  execu- 
tion or  otherwise/'  such  lands  shall  be  sold 
at  the  courthouse  of  tbe  district  wherein  the 
lands  lie,  all  sales  made  by  a  sheriff  in  discharge 
of  any  of  his  official  duties,  whether  as  tsz 
collector  or  as  sheriff,  must  be  made  in  the 
districts  in  which  the  lands  sold  are  situated. 

Appeal  from  Chancery  Court,  Choctaw 
County ;  J.  F.  McCoal,  Ghancellw. 

"To  be  officially  reported." 

Bill  In  chancery  by  N.  A.  Cramer  against  J. 
B.  F.  Sides  to  quiet  title  to  land.  From  a 
decree  siwtainlng  a  demurrer  to  complainants 
bill,  defendant  appeals.  Affirmed. 

Complainant's  bill  alleged  that  on  tbe  first 
Monday  in  March,  1901,  be  bought  at  tax  sale 
for  the  taxes  of  the  year  1900  certain  laud 
situated  In  tbe  Second  judicial  district  of 
Choctaw  coun^;  that  It  was  sold  at  the 
courthouse  In  the  First  district  of  said  coun- 
ty; and  that  tha  tax  coUectn's  dead  ocm- 


T^lng  tbe  same  was  filed  In  tbe  cbancory 
clerk's  office  In  tike  First  district  of  said  coun- 
ty, wbere  It  remained  for  two  years  as  re- 
quired by  law,  and,  not  bdng  redeaned  within 
that  time,  was  delivered  to  complainant  ■  It 
further  alleged  that  In  September,  1900,  T.  8. 
Bla(^  who  was  tiie  original  owner  of  the  land 
In  controversy,  conveyed  It  to  defendant, 
Sides;  the  conveyance  being  recorded  In  the 
office  of  the  chancery  clerk  in  the  Second 
district  of  aald  county.  Tbe  prayer  of  the 
bill  was  for  a  quieting  of  the  title  and  writ  of 
possession.  To  this  bill  tbe  defendant  de- 
murred on  the  ground  that  the  tax  sale  and 
tax  collector's  deed  were  void,  for  the  reason 
that  the  land  Is  situated  In  the  Second  dis- 
trict of  tbe  county,  while  the  sale  occurred  in 
the  First  district  and  tbe  tax  deed  was  re- 
corded In  the  First  district  The  court  sus- 
tained tiie  demurrer  and  dismissed  the  bill, 
and  an  appeal  la  prosecuted  to  tbls  court 

Daniel  &  Adams,  for  appellant  Hugbston 
&  Seawrlght  for  appellee. 

WHITFIELD,  a  J.  Section  8,  c.  124,  p. 
129,  Laws  1886,  provides  as  follows :  *'Bec 
8.  The  sheriff  of  Choctaw  county  shall  be  the 
proper  officer  to  execute  all  process  required 
by  law  to  be  executed  by  tbe  sheriff,  and  to 
return  tbe  same  to  such  district  of  tbe  county 
as  tiie  same  may  belong.  He  shall  keep  an 
office  at  Obester  and  one  at  Ackorman,  and  In 
eadi  of  said  offices  be  shall  keep  all  tbe  books, 
records  and  documents  required  by  law  to  be 
kept  by  sheriffs  In  any  county  In  tbls  state, 
the  same  as  if  said  two  districts  were  sepa- 
rate counties.  In  making  sales  of  land  under 
execution  or  otherwise  In  ttie  diwdiarge  of  any 
of  bis  official  duties,  sucb  lands  as  lia  in  tbe 
First  district  be  shall  sell  at  tbe  door  of  the 
eoortbonse  at  Cheeter,  and  in  making  like 
sales  of  lands  lying  in  tlie  Second  district  be 
shall  sell  tbe  same  at  tbe  door  ot  tbe  court- 
house In  Af&ennan.  Sales  ot  personalty 
made  by  tbe  sheriff  under  like  antborl^. 
shall  be  made  at  which  ever  of  said  places 
shall  be  more  convenient  or  at  such  other 
place  in  tbe  county  as  tbe  law  aball  direct" 
We  think  it  is  perfectly  <dear  under  tills  sec- 
tion that  all  sales  of  lands— ezecution  sales, 
tax  sales,  or  sales  "otherwise,"  to  use  tbe  v^ 
language  of  the  act— were  required  to  be 
made  In  that  district  In  whlcb  the  lands  so 
Ite.  The  contention  that  tiie  act  refmed 
alone  to  sales  ot  lands  made  by  tbe  sheriff 
as  sheriff  and  not  as  tax  collector.  Is  too 
technical.  The  express  language  of  tbe  sec- 
tion Is,  "In  making  sales  of  lands  under  ex- 
ecutlon  or  otherwise  in  the  discharge  of  any 
of  bis  official  duties."  These  words  embrace 
all  sales  made  by  blm  in  dlschaw  of  aiv  ot 
bis  official  duties,  wbetiier  as  tax  collector  a 
as  sh^iff. 

This  was  the  view  of  the  court  below,  and 
tiie  Judgmoit  la  affirmed. 
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QKkY  T.  BRT80K  et  al. 
(Supreme  Coort  of  MisaiuIivL  Jan  8^  1906.) 

1.  MOBTOAOBS— FOBXOLOSUBE— iHjnONOnOV  — 

Dbobee. 

Where  certain  insa ranee  money  had  been 

Eald  on  a  deed  of  tnut  covering  the  mort^igor'a 
Dmeetead  and  other  pnqiierty,  and  a  paTment 
anffident  to  dladuufe  the  homestead  had  been 
offered,  it  was  error  for  the  court,  in  a  aalt 
to  restrain  foreclosure  as  against  the  homestead, 
to  dismiss  the  bill  and  permit  the  entire  prop- 
erty to  be  sold,  without  Sxlng  the  amount  due 
ana  affording  complainant  on  opportunity  to 
redeem  b;  payment  of  the  balance  found  to  be 
owing. 

2.  Affiaz<— Final  Judousnt— Reiiditiok. 

Where,  in  a  suit  to  restrain  foreclosure  of 
a  mortgage,  the  amount  due  was  not  adjudicated 
by  the  tTlal  court,  a  decree  for  tlia  prefer  som 
eould  not  be  rendwed  on  appeal. 

Appeal  from  Chanco'y  Court,  Warren 
County;  W.  P.      Ventren,  Chancellor. 

Bill  by  Annie  V.  Gray  against  J.  C  Bry- 
Bon,  trustee,  and  another,  to  perpetuate  an 
Injunction.  From  a  decree  dlsaolTlng  the 
injimctton,  complainant  appeals.  Reversed. 

In  Anffost,  1902,  the  appellant,  Annie  Y. 
Gray,  an  Illiterate  woman,  ignorant  of  bnal- 
nees  transactions,  contracted  witb  C  J. 
Thornton  to  build  three  houses  at  (400  each 
for  her  on  some  lota  owned  by  her.  Thorn- 
ton agreed  to  advance  her  the  amount  nec- 
essary and  to  pay  certain  Indebtedness,  mak- 
ing the  total  amount  advanced  $1,600,  for 
which  appellant  executed  a  note  secured  by 
a  deed  of  trust  on  the  three  houses  and 
lots:  said  trust  deed  providing  that  the  in- 
surance, In  the  sum  of  not  less  than  $1,000, 
should  be  payable  to  J.  C  Brysim.  trustee. 
A  short  time  afterwards  appellant  decided 
to  build  only  two  houses,  and  by  agreement 
the  third  bouse  was  stricken  from  the  con- 
tract; bnt  the  notes  and  deed  of  trust  re- 
mained as  originally  given.  About  the  time 
of  the  execution  of  the  trast  deed,  Thorn- 
ton agreed  In  writing  with  appellant  (which 
agreement  was  snbsequently  lost)  to  release 
one  of  the  lota  from  the  deed  of  trust  upon 
payment  to  him  of  $000,  which  appellant 
and  her  witnesses  claim  was  the  homestead 
lot,  bnt  which  Thornton  denies.  The  two 
houses  were  afterwards  burned,  and  $495 
realized  on  the  insurance  policy  was  paid 
to  Bryson,  trustee.  Appellant  then  tender- 
ed Thornton  an  amount  sufficient  to  swell 
the  sum  to  the  amount  necessary  to  have 
her  homestead  released  from  the  deed  of 
trust,  at  the  same  time  demanding  that  he 
should  thereupon  release  her  homestead, 
which  Thornton  refused  to  do.  In  Decem- 
ber, 1903,  on  account  of  nonpayment  of 
annual  Interest  Bryson,  the  tmstee,  ad- 
vertised the  whole  of  the  property  for  sale. 
The  appellant  filed  her  bill  of  complaint  al- 
leging failure  of  performance  of  the  contract 
In  a  wOTkmanlike  manner  and  misrepre- 
sentations, and  concluded  with  the  follow- 
ing prayer:  'The  premises  considered,  com- 


plainant pniys  that  a  writ  of  Injunction  do 
Issue  from  this  honorable  court,  temporarily 
enjoining  tbe  said  O.  J.  Thornton  and  J.  C. 
Bryson,  trustee,  from  doing  any  further  act 
or  to  proceed  In  any  way  farther  under 
the  powers  conferred  by  the  terms  and  pro- 
visions of  said  deed  of  trust,  and  that  the 
said  O.  X  Thornton  and  3.  O.  Bryson,  trustee, 
be  made  par^  defendants  to  this  bill  of 
complaint,  and  that  a  sunmons  be  directed 
to  the  sheriff  (tf  Warren  county,  command- 
ing said  C  J.  Thornton  and  3.  O.  Bryson. 
trustee,  to  be  and  appear  by  the  next  term 
of  this  honorable  court,  to  be  held  at  the 
courthouse  In  the  cl^  of  Ylcksbnrg,  on  the 
first  Monday  In  February,  1904,  and  that 
they  be  required  to  make  a  full  and  direct 
answra-  to  this  bill  of  complaint;  and  that 
upon  the  final  hearing  hereof  an  accounting 
may  be  ordered  to  ascertain  the  true  and 
correct  amount  due  the  said  0.  J.  Thorn- 
ton on  said  Indebtedness,  and  that  by  de- 
cree of  this  court  the  lot  No.   ,  the 

homestead  of  your  complainant,  may  be 
released  from  the  operation  of  the  terms, 
conditions,  and  provisions  of  said  deed  of 
trust;  and  that  this  court  will  order  your 
complainant  to  pay  only  such  reasonable 
and  Just  sum  of  money  as  may  be  found 
to  be  legally  and  justly  due  the  said  0.  J. 
Thornton,  which  amount  she  Is  willing  and 
holds  herself  In  readiness  to  pay,  and  that 
said  C.  J.  Thornton  and  tbe  said  J.  O.  Bry- 
son, trustee,  or  any  succeeding  tmstee  In 
his  place,  may  be  forever  and  perpetually 
enjoined  and  restrained  from  selling,  or 
In  any  way  attempting  to  sell,  the  homestead 
of  complainant,  or  any  other  part  or  portion 
of  her  said  land,  except  to  pay  the  reason- 
able and  Just  amount  rightfully  and  legally 
due,  as  the  same  may  be  ascertained  and 
found  to  be  due  by  an  accounting  ordered 
and  bad  und^  the  direction  of  this  honor- 
able court;  and  that,  if  complainant  is  mis- 
taken in  the  relief  prayed  for  herein,  she 
prays  that  she  may  have  such  other  and 
further  relief  In  tbe  premises  as  equity  may 
require  and  to  your  honor  may  seem  meet 
and  Just"  Thornton's  answer  to  said  bill 
denied  most  of  the  material  all^ations  of 
the  bill  and  concluded  with  the  following 
prayer:  "And  this  defendant,  now  having 
answered  all  the  allegations  and  averments 
set  forth  and  charged  In  the  said  bill  of 
complaint  to  which  he  ia  advised  It  Is  mate- 
rial for  him  to  make  answer,  prays  that 
the  Injunction  against  him  and  the  said 
J.  0.  Bryson,  issued  In  said  cause,  restrain- 
ing them  from  Belling  the  property  mention- 
ed and  described  in  the  said  bill  of  com- 
plaint, be  dissolved,  and  for  a  decree  an- 
thoriadng  and  directing  the  sale  of  said  land 
to  pay  the  said  Indebtedness  in  accordance 
with  the  terms  and  provisions  of  said  deed 
of  trust,  and  that  he  be  hence  dismissed 
with  reasonable  costs  and  damages  In  this 
behalf  Incnned.** 
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Upon  final  bearing  tba  court  emtared  a  de- 
cree as  followi :  "ThlB  cause  coming  on 
this  day  fw  bearing  aa  detebdantur  motion 
to  dlnolre  tbe  injnnetkm  bareln  granted, 
and  npon  Mil,  inawer,  and  depoalthnui  of 
wltneaaes,  and  tbe  court  having  heard  and 
considered  the  pleading  and  tbe  depoaftloM, 
and  being  fnlly  advised  In  tbe  premises, 
la  of  ttie  (qjilnlon  tiiat  defendanti^  motion 
for  the  dlBSolntlon  of  tbe  lajnnetlon  restrain- 
ing defendants  from  selling  complalnantfs 
land  under  the  deed  of  trust  set  forth  In  tbe 
said  pleadings  ought  to  be  dissolved  and 
the  sM  bttl  of  oomplalnt  dismissed.  It  Is 
therefore  ordered,  adjudged,  and  decreed 
that  the  Mid  luj  unction  rendered  herein 
against  ttie  deCmdanta  be^  and  the  same  Is, 
henixf  dissolved,  and  the  bill  of  complaint 
filed  herein  Is  dismissed,  and  that  tbe  de- 
fendants, O.  J.  niomton  and  J.  O.  Bryson, 
do  have  and  recover  of  and  from  the  said 
compl^iant  Annie  V.  Or^,  all  damages 
sustained  by  tbem  bj  reason  of  tbe  wroi«- 
fnl  suing  out  of  the  said  writ  of  Injunction 
berdn,  and  all  costs  herein  incurred;  and 
it  la  fnrtb0  ordered  and  decreed  that  J. 
D.  Laugblln  be^  and  he  is,  bereby  appointed 
as  a  special  master  to  ascwtaln  tbe  amount 
of  damages  snstalned  by  the  ssld  defend- 
ants by  reason  of  tiie  wrongful  suing  out 
of  tba  said  writ  of  Injunction,  and  to  that 
end  be  Is  hereby  authorized  to  take  audi 
testimony  as  be  may  deem  proper  and  to 
report  hla  finding  of  said  damages  sustained 
by  said  defendants  to  this  court  at  tbe  next 
t«m  thOTsof."  From  this  decree  an  appeal 
Is  prosecuted  to  the  Supreme  Court 

Anderson  ft  Vollor,  for  appellant  Bry^ 
son  ft  Dabney,  for  appellees. 

TRULY,  J.  The  decree  appealed  from  Is 
manifestly  not  responBlve  to  the  pleadings. 
It  does  not  dispose  of  any  of  tbe  material 
Issues  raised  by  the  pleadings  and  tbe  proof. 
This  Is  a  final  decree,  rendered  after  full 
proof  upon  the  matters  presented  by  the  bill 
of  complaint  and  answer  had  been  made; 
but  It  does  not  dispose  of  those  questions 
and  leares  the  rights  of  the  parties  still 
unsettled.  The  decree  should  hare  shown 
the  finding  of  the  chancellor  upon  tbe  real 
merits  of  tbe  controversy,  and,  further, 
should  have  shown  what  amount,  If  any- 
thing, had  been  paid  npon  the  "homestead 
lot"  of  the  appellant  under  tbe  agreement 
relating  thereto,  and  what  sum  was  due  as 
the  entire  Indebtedness  of  tbe  appellant  to 
Thornton,  and  then  should  have  decreed  tbe 
sale  of  the  property  for  the  amount  so  as- 
certained to  be  due,  upon  default  of  payment 
by  tbe  appellant  within  a  reasonable  time, 
fixed  by  tiie  decree.  In  view  of  the  undis- 
puted proof  that  the  Insurance  money,  at 
least  bad  been  collected  by  Thornton  to 
be  applied  to  the  indebtedness  secured  by 
fbM  tmat  deed.  It  waa  manifest  error  to 


dismiss  the  bill  of  complaint  and  permit 
the  wtlre  property  to  be  sold,  without  fixing 
the  amount  still  due  and  affording  com- 
plainant an  (VPortunlty  of  redeonlng  h«r 
property  by  payment  of  the  balance  so  tbnnd 
owing.  The  admitted  ri^ta  of  appelant 
wero  not  recognlaed  in  tbe  decree  rendned 
herein. 

We  are  asked  in  this  court  to  credit  tha 
amount  of  the  insurance  money  upon  the 
Indebtedness  and  to  render  loan  a  decree 
for  the  proper  sum.  This  we  are  unable 
to  do,  because  that  mattw  was  seemingly 
not  Inquired  Into  and  cwtaln^  not  ad- 
judicated by  tbe  chancellor,  and  therefMre 
such  order  would  not  be  In  the  nature  of 
a  modification  or  correction  of  an  errontous 
decree,  but  would  be,  In  effect,  an  adjudica- 
tion ben  of  matters  left  undetermined,  snd 
perhaps  not  folly  developed,  in  tbe  court 
below. 

Reversed  and  remanded,  to  be  proceeded 
with  In  accordance  with  the  views  above 
expressed. 


PBABSON  V.  HBLVENBTON  et  al. 

(Supreme  Oourt  of  Florida,  Diviiioa  A.  Dec.  6, 
1905.) 

1.  HOBTaAQXB  —  FOBBCLOSUBI  —  RarOaAI.  TO 

CoNnaH  Salk~-Habici.ess  Ebbob. 
The  refusal  of  an  application  for  confirma- 
tion of  a  sale  of  real  estate  made  pumiant  to  a 
foredOBore  decree  cannot  be  the  basis  for  an  as- 
signment of  error,  where  it  sppears  that  shortly 
after  such  refusal  tba  court  made  an  order  ml 
confirmation,  not  ai^ealed  from,  and  no  injury 
to  appellant  Is  shown. 

2.  Sams— FoBioLoaxra*— lasDBB. 

A  tax  title,  claimed  to  be  adwse  and  par- 
amount to  the  rights  of  both  morteagpr  and 
mortgagee.  Is  not  a  proper  subject  of  aojndica- 
tion  In  a  suit  to  foreclose  a  mortgage  on  real 
estate. 

&  BopiTT— Dsoan— ComxBTTonoiv. 

Where  the  langua^  of  a  decree  Is  open  to 
more  than  one  interpretation.  It  should  oe  ta- 
terpreted  so  as  to  make  It  correct  and  proper 
with  reference  to  the  pleadings  and  proceedings 
In  the  case* 

[Bd.  Note^For  cases  in  pobit,  see  voL  19, 
Cent  IHg.  Bqulty,  llMa] 

4.  MOBTOAGBS— FOBECLOStTBX— DSCBBB. 

Where  a  decree  of  foreclosure  of  a  mortgage 
on  real  estate  contains  a  proTlsion,  "in  the  event 
said  property  is  sold,  that  tbe  said  defendants 
H.  S.  and  E.  T.  EL,  and  all  persons  claiming  by, 
under,  or  through  them  since  the  recording  of 
the  said  mortgage,  be  and  they  are  forever 
barred  and  foredosed  of  all  rights  and  equity 
of  redemption  In  and  to  said  property,  or  any 
part  thereof,"  Is  not  necessarily  an  adjudica- 
tion of  a  tax  title  set  up  in  the  answer  of  one 
of  tiie  defendants ;  but  It  is  held  to  be  an  adjudi- 
cation affecting  only  tbe  "rights  and  eqol^  of 
redemption"  under  the  mortgage 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Marlon  Coun- 
ty; W.  S.  Bullock,  Judge. 

Arollcatlon  of  John  W.  Pearson  for  con- 
firmation of  a  sale  on  foreclosure  and  for 
a  writ  of  aaslstanca  against  BL  T.  EMvenston 
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and  Sarah  Harman.  From  an  otCsp  deiiTiiig 
the  same,  he  appeals.  Affirmed. 

H.  U  Anaarwm.  for  appeilant  OarlcM  U 
SlBtmnk,  for  lyitpelleMk 

WHITFIBLD,  J.  John  B.  Martin  filed  a 
bill  in  Uu  circuit  court  for  Mart(m  county 
atjalnst  Henry  SL  Scboeflln  and  B.  T.  HelTen^ 
aton  ta  foredoae  a  mortgage  on  certain  real 
estate  to  BOcnra  the  payment  of  a  iwomi*- 
Bory  note  alleged  to  have  been  executed  by 
Bald  Hairy  B.  Schoeflln  to  John  W.  Pear- 
Bon,  which  note  and  mortgage  are  alleged  to 
have  been  aaaigned  by  Fearaon  to  one  John 
T.  Bettys,  and  by  Bettya  assigned  to  aald 
John  B.  Martin.  The  bill  alleges  that  In 
Janfi,  1900,  subsequent  to  the  execution  and 
record  <tf  the  mortgageb  Henry  B.  Schoeflln 
executed  a  deed  of  conveyance  of  the  same 
land  to  B.  T.  HelTonston,  and  that  the  claim 
of  Helvenaton  Is  Inferior  to  the  mortgage 
sought  to  be  foreclosed.  HelTenston  an- 
swered, denying  that  his  claim  and  title  to 
the  land  is  subject  to  the  mortgage  lien,  and 
aTorrlng  that  bis  claim  of  title  to  and  po»* 
session  of  the  land  is  based  upon  tax  deeds 
specifically  referred  to  in  the  answer  nnd^ 
which  he  entered  upon  actual  adverse  pos- 
session ot  the  land  In  If  ay.  1900.  He  further 
admtto  that  he  procured  the  deed  of  conr^- 
ance  from  Bchoefiln  and  wife,  but  denies 
that  he  dalms  the  title  to  and  possession 
of  tlie  land  under  and  by  virtue  nt  said  deed 
of  conveyance  from  Schoefiln  and  wife,  and 
avers  that  he  procured  the  same  for  the 
purpose  of  divesting  said  Schoeflln  and  wife 
of  all  Interest  that  they  might  have  or  tbtx^ 
after  claim  in  said  pn^rty,  and  avers  that 
he  was  in  actual  adverse  possession  of  the 
properly  long  before  Schoeflln  and  wife  ex- 
ecuted tlie  deed  to  htm.  A  replication  was 
filed  and  testimony  was  taken  by  an  examin- 
er. A  decree  of  foreclosure  was  ent»ed,  in 
wbich  it  Is  decreed  "tiiat  In  the  event  said 
property  is  sold  that  tbe  said  defendants 
Henry  B.  Schoeflln  and  B.  T.  Helvenston, 
and  all  peraons  claiming  by,  under,  or 
tlirougb  them  since  the  recording  of  tbe  said 
mortgage,  be  and  they  are  forever  barred  and 
foi'eclosed  of  all  rigbts  and  equity  of  re- 
demption in  and  to  said  property  or  any  part 
thereof."  The  property  was  sold  pursuant 
to  the  foreclosure  decree,  and  was  bid  In  at 
tbe  sale  by  the  complainant  J.  B.  Martin, 
who  transferred  his  bid  to  John  W.  Pear- 
son. An  application  by  John  W.  Pearson 
for  a  confirmation  of  tbe  sale  and  for  a  writ 
of  asHistaoce  against  E.  T.  Helvenston  was 
denied  on  April  11, 190S,  but  on  May  20, 1906, 
the  sale  was  confirmed  and  tbe  special  mas- 
ter was  ordered  to  make  a  deed  of  convey- 
ance of  the  land  to  John  W.  Pearson,  the 
assignee  of  tbe  purchaser  at  the  sale.  On 
May  27.  1905,  John  W.  Pearson  presented 
to  the  court  a  petition  for  a  writ  of  assistance 
upon  wbicb  the  following  order  was  made: 
"Tbe  petition  of  John  W.  Pearson,  who  pur- 


chased the  mor^ged  premises  sold  under 
decree  in  above-styled  cause,  praying  a  writ 
of  assistance  to  tie  put  into  possesirion  of  the 
said  property,  coming  on  to  be  heard  this 
day,  and  It  appearing  that  notice  of  the  ap- 
plication was  given  to  Edwin  Helvenaton 
and  one  Sarah  Harman,  alleged  to  be  tbe 
tenant  of  said  Helvenston,  and  the  court 
being  advised  in  the  premises,  thereupon  it 
Is  ordered  and  decreed  tliat  said  petition 
be,  and  the  same  is  hereby,  denied  and  dis- 
missed. Tbe  record  showing  that  B.  T.  Hel- 
venston entered  possession  of  the  mortgaged 
premises  and  continued'  In  siich  poAsslon 
under  and  by  virtue  of  an  original  source 
of  title  Ind^endent  of  the  complalnant^s, 
and  not  claiming  under  him  such  original 
title,  said  original  title  being  tax  deed  from 
the  state  of  Florida,  and  tbere  being  no  ad- 
judication of  this  tltl^  the  writ  of  assistance 
is  refused.  Done  at  chambers.  In  Ocala. 
Florida,  May  27,  1905.  W.  S.  Bullock, 
Judge."  From  this  order  denying  a  writ 
of  assistance  and  from  the  order  of  April 
11,  1905,  denying' an  application  for  a  con- 
firmation of  the  sale,  John  W.  Pearson  took 
an  appeal  to  this  comrt,  and  assigns  as  errors 
the  making  of  the  said  two  orders. 

The  r^nsal  of  an  application  for  confirma- 
tion of  a  sale  of  real  estate  made  pursuant 
to  a  foredosnre  decree  cannot  be  die  basis 
ftor  an  assignment  of  errw,  where  It  appears 
that  shortly  after  socb  refusal  the  court  made 
an  order  of  craiflrmatlan,  not  appealed  from, 
uid  no  injuo'  to  appellant  Is  shown. 

A  tax  title,  claimed  to  be  adv««e  and  para- 
mount  to  tbe  rights  of  botii  mortgagor  and 
mortgagee,  is  not  a  pnq^er  subject  of  adjudi- 
cation in  a  suit  to  foreclose  the  mortgage. 
See  Brown  v.  Atlanta  Nat  Bldg.  &  Loan 
Ass'n  (Fla.)  86  Sooth.  40a. 

Where  the  language  of  a  decree  Is  open  to 
more  than  one  interpretation,  it  should  be 
Interpreted  so  as  to  make  It  correct  and 
propes  with  reference  to  the  pleadings  and 
im>ceedlngs  in  the  case.  See  Olay  t.  HUde- 
brand.  34  Kan.  684,  0  Pac  4fi6;  6  Bncy.  Pi. 

&  pr.  loea 

The  language  of  the  foredosnre  decree  of 
February  23.  1805,  **that  In  event  aald 
property  is  sold  that  the  said  defendants 
Henry  B.  Scboeflln  and  B.  T.  Helvenston, 
and  all  persons  claiming  by,  under,  or 
through  them  since  tbe  recording  oi  the  said 
mortgage,  be  and  they  are.  forever  barred 
and  foreclosed  of  all  rights  and  equltr  of 
redemption  in  and  to  said  property  or  any 
part  thereof,"  Is  not  necessarily  an  adjudica- 
tion of  tbe  title  derived  through  the  tax  deed, 
as  B.  T.  Helvenston  claimed  In  bis  answer, 
whtcb  title.  If  valid,  extinguished  all  other 
titles;  but  the  quoted  language  of  the  decree 
is  subject  to  tbe  construction  put  upon  It 
by  the  chancellor  on  May  27,  1906,  as  shown 
by  his  order  refusing  the  writ  of  assistance, 
1.  e.,  that  he  did  not  pass  upon  tbe  title 
claimed  under  the  tax  deed,  but  only  upon 
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tbe  "rights  and  equity  of  redemption"  under 
the  iDortgac&  This  constructlini  raiders  the 
decree  pr<q>er  under  the  pleadings  and  pro- 
ceedings In  the  case,  tbereftne  It  cannot  te 
said  tiiat  the  court  erred  In  reftutaur  the 
vrlt  of  aadstance  as  prajred  toe.  It  tbe 
title  asserted  by  Helvenston  nnder  the  tax 
deeds  Is  not  a  smd  title  as  against  the  jmr- 
chaser  at  ttie  fnredosnre  sale  he  has  his 
remedy  In  approi»rlate  wlglnaJ  proceedings. 
The  orders  appealed  from  are  affirmed. 

SHAOKLEFOBD,  a  JT.,  and  OOOKBBLL, 
J.,  conftar. 

TATLOB,  P.  J.,  and  HOCKBB  and  PABK- 
HILL^  JJ.,  concnr  In  the  opinion. 


McGBBOOB  T.  KBILLUM  et  aL 

(Bapreme  Court  of  Florida,  Division  A,  Nor. 
1906.  On  Rehearing,  Dec.  &,  1905.) 

1.  H0ME8TEAI>— AbANDONUENT— BVIDEUCS. 

A  homestead  Is  abandoned  when  the  home- 
steader removes  his  family  therefrom,  taking 
op  bis  permanent  abode  at  a  distant  place, 
where  he  makes  a  llTellhood  by  tbe  practice  of 
his  profession,  becomes  a  registered  voter,  takes 
an  active  part  in  imlitics,  buries  his  wife  and 
Is  hisoself  buried,  and  daring  the  four  years 
Int^renlng  the  removal  and  his  death  never 
sees  the  homestead,  except,  perhaps,  as  a  casual 
visitor,  even  though  he  may  have  expressed  a 
desire  to  retain  the  old  place  for  his  dilldren. 

[Bd.  Note. — For  cases  in  point,  see  vol.  26, 
Cmt.  Dig.  Homestead,  U  320,  322.] 

Z  HOBTOAQES— FOBICLOBUBB— PABTIXS— DE- 
CESE. 

The  h^rs  at  lav  of  an  intestate  mortgagor 
were  not  necessary  jxarties  to  a  foreclosure  pro- 
ceeding tu  equity  s^nst  the  administrator  of 
such  mortgagor  prior  to  June  18,  1892,  when 
the  Revised  SUtntes  of  Florida  took  effect ;  and 
when  a  decree  pro  coufesso  had  been  entered 
and  a  master's  report  bad  been  filed  in  such  a 
case  prior  to  said  18th  day  of  Jane,  1892,  the 
final  decree  of  foreelosore  rendered  therein 
against  sDcb  admlalstrator  8nbBe<]uently  to  ssid 
last-mentioned  date  was  fully  bindiog  upon  the 
heirs  at  law,  though  they  were  not  Individually 
named  as  parties  to  such  decree. 
9.  Saub— SAT.v-Fan.iTBB  to  Fiue  Dbobsb. 

The  failure  to  record  a  final  decree,  duly 
passed  and  signed  by  tbe  judge  and  filed  by 
the  detfc,  does  not  render  subject  to  collateral 
attax±  a  sale  thereunder  that  has  been  formally 
confirmed  by  the  court. 

On  petition  for  rehearing  a  slight  modifica- 
tion In  the  statement  of  a  fact  in  the  finding 
of  abandonment  is  made ;  but,  as  it  does  not 
affect  the  ultimate  finding,  the  petition  Is  denied. 
(Syllabus  by  the  Oonrt.) 

Appeal  from  Ofrcalt  Oonrt,  Lee  Ooonty; 
J.  B.  Wall,  Judge. 

Bill  by  James  B.  Kellnm  and  others 
against  Tootle  B.  McGregor.  Decree  for 
complainants,  and  defendant  appeals.  Re- 
Tcrsed. 

James  B.  Kellnm,  Sallle  Miller,  and  Charles 
Miller,  her  bnsband,  exhibited  their  biU 
against  Tootie  B.  McQregor  In  the  circuit 
court  for  Lee  county  on  the  29tfa  day  of 
November,  190i.  An  amended  bill  was  filed 
tbB  fOlUnrlng  FebmarTf  which  covered  folly 
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the  case  as  made  hy  their  original  blU,  and 
need  alone  be  considered.  Charles  Miller, 
who  Joined  in  the  anlt  solely  because  of  the 
coverture  of  his  wife,  died  during  tbe  pend- 
ency of  the  litigation. 

The  amended  blU  allcced  that  tbe  com- 
plainants are  the  belra  at  law  of  James 
KeUom,  decessed;  that  tbe  said  James  Kel- 
lnm, about  a  year  xvevlons  to  his  death  In 
1880,execnted  a  mortgage  npon  certain  desig- 
nated lands^a  portlmi  of  which  Is  alleged  to 
have  beenhis  bomertead;  that  on  March  18» 
1891,  one  James  W.  Bain  was  appointed  admin- 
istrator of  the  estate  of  the  said  James  Kellum^ 
and  on  March  28,  1692,  tbe  mortgagee  filed 
a  bill  to  foreclose  said  mor^tage,  and  the 
administrator  alone  was  made  a  party  de- 
fendant to  said  foreckMure;  that  a  decree 
pro  contesso  was  entered  May  2, 1892,  against 
the  administrates,  and,  the  cause  having 
been  daly  referred  to  a  special  master,  he 
reported  oa  the  lOth'day  of  June,  1892,  the 
amount  found  to  be  due;  final  decree  was 
rendered  June  15, 1892,  confirming  tbe  report 
of  tin  master  and  ordering  the  property  sold ; 
at  this  sale  A  M.  McOr^or  became  the 
parchaser,  and  on  confirmation  entered  into 
possession  of  the  realty,  his  titie  and  pos- 
session coming  down  through  various  con- 
veyances, needless  to  set  oat.  to  the  de- 
foHlant.  This  bill  attadcs  the  validity  of 
the  foreclosure  proceedings  upon  the  grounds 
that  the  James  Kellum  heirs,  who  have 
recently  become  of  age,  were  not  parties 
tiiereto.  and  that  tbe  final  decree  therein, 
though  properly  signed  by  the  judge  and 
filed  with  the  clerk,  was  never  recorded. 

The  complainants  prayed  for  cancellation 
of  tbe  master's  deed  to  A.  M.  McGr^r 
and  of  the  deeds  based  thereon,  for  an  ac- 
counting, for  permission  to  redeem,  for  pos- 
session of  the  property,  and  tat  genera]  re- 
lief. 

The  defendant,  making  the  usual  reserva- 
tion, answered,  among  other  things,  that 
James  Kellnm  permanentiy  abandoned  the 
alleged  homestead  in  May,  1886. 

Replication  was  filed  to  this  answer,  and 
testimony  taken,  which  was  confined,  how- 
ever, excepting  certain  stipulations  of  coun- 
sel and  introduction  of  the  foreclosure  pro- 
ceedings, to  the  question  of  abandonment 

Upon  final  hearing  tbe  court  decreed  In 
accordance  with  the  prayers  of  the  bill,  find- 
ing specifically  In  favor  of  the  homestead; 
secondly,  that,  irrespective  of  the  homestead 
feature,  the  heirs  were  necessary  parties; 
and,  thirdly,  that  the  failure  to  record  the 
final  decree  In  the  foreclosure  sale  rendered 
the  master's  sale  thereunder  void. 

From  this  decree  the  defendant  appealed 
to  this  court. 

Cooper  ft  Coopext  for  appellant  Soltm  B. 
Tnrman,  tar  qipeileea, 

COCKRBIiL,  J.  (after  stating  the  facts). 
We  shall  discuss  tbe  proposltUms  decided  by 
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tbe  drenlt  court  In  tb»  order  In  which  iJneg 
occur  in  the  final  decree. 

L  Had  the  alleged  homestead  been  aban- 
doned by  Jamee  Kellum,  prior  to  the  time 
of  hla  death  f  We  may  admit  for  the  pxiTi)oee 
of  the  arsamflat  that,  except  for  an  abandon- 
ment,  the  heirs  were  necessary  parties,  with- 
out whom  a  decree  of  foreckwnre  u  to  it  la 
an  absolute  nolUtr  and  anbjeet  to  collateral 
attaA  in  tin  mannw  sought  h7  this  bill. 

On  mere  qnesttona  of  fact,  dependent  upon 
credibility  of  witnesses,  this  court  is  reluc- 
tant to  interfere  with  the  finding  of  the  cir- 
cuit court;  but  hai^lly  in  the  matter  befwe 
us  the  contradlctionB  are  but  tilTlal,  and  the 
question  resolves  itself  tberefcoe.  Into  one 
of  law  rattier  than  of  fitct 

It  is  shown  oondusiTely  that  Dr.  James 
Kellum  Uved  tor  10  years  ta  more  with  his 
wife  and  childroi  on  the  property,  cultiTatlng 
with  little  success  a  small  grore,  but  was 
persuaded  in  1886  to  more  to  the  town  of 
Ft  Myers,  where  the  greater  populatlcm 
would  enable  him  to  utillxe  his  profession, 
that  of  8  practicing  physician,  to  greator 
advantsge;  that  he  remained  at  Ft  Ifyers 
oontlnuousiy  with  his  family  until  his  death 
in  1890,  and  was  there  burled  with  his  wife, 
whose  death  preceded  his  a  year  or  more; 
that  he  left  a  pwtlon  of  his  household  goods 
at  the  old  place,  but  these  were  all  moved  to 
Ft  Myers  In  1888,  after  a  fire  had  destroyed 
an  outhouse ;  that  he  made  some  attempt  to 
ke^  up  the  orange  grove  for  about  two 
years,  whoi  all  attempts  were  abandoned, 
and  the  <mly  attentl<m  paid  to  the  place  was 
the  voluntary  act  of  a  neighbor,  who  occa- 
sionally went  over  tiure  to  secure  some 
Blight  fire  protection,  and  that  during  the 
four  years  and  more  intervening  the  move  to 
Ft.  Myers  and  the  mortgagor's  death  neither 
he  nor  any  monber  of  hla  family  era  saw 
the  old  place.  On  the  contrary,  he  entwed 
at  once  hito  the  active  life  of  the  town,  re- 
mained there  ccmtlnnouslyi  maintained  him- 
self and  family  by  the  practice  ot  his  pro- 
fession there,  and  took  an  unuaoal  amount 
of  Interest  In  its  public  affairs  and  local 
politics.  We  think  it  Is  suflldently  estab* 
lished,  in  the  alwence  of  a  q;>eclflc  ruling  by 
the  court  upon  the  testimony  adduced,  that 
he  was  not  only  a  registered  voter  of  the 
town,  but  also  exerdsed  that  privilege  when 
occasion  offered.  As  opposed  to  this  Intmt; 
80  forcibly  shown  by  his  acts,  we  have  most 
unsatisfying  statonente  that  bis  conversation 
had  1^  on  the  minds  of  his  hearers  an  in- 
tent to  ketest  the  old  phu»  for  bis  children 
and  anxiety  leat  he  lose  it  because  of  the 
mortgage.  His  residence  In  Ft  Myers  was 
not  of  a  temporary  nature,  but  of  swdi  per* 
manency  as  to  cause  an  abandonment  of  his 
homestead  rights  in  his  former  dwelling 
placfc  His  failure  to  buy  a  h<Mne  in  town 
was  due  to  financial  distress,  ratha  than 
to  the  ^hemeral  nature  of  his  stay.  TUs 
case  cannot  be  disBngnlshed  in  principle  from 
the  role  mundated  tn  Mnrphy  t.  Farqnbar, 


88  Fla.  800.  22  South.  6SL  As  to  the  weight 
to  be  given  to  oral  dedaratlim^  eee  Smltb  v. 
Oroom,  7  Fla.  SL 

The  evidence  clearly  shows  an  abandon- 
ment  of  the  homestead. 

IL  IneqwcUve  of  the  homestead  feature, 
were  the  heirs  of  tiie  dead  mortgagw  neces- 
sary parties  to  a  bill  to  enforce  the  mort- 
gage lien,  which  was  commenced  against  the 
administrator  of  the  deceased  and  had  pro- 
ceeded to  a  decree  |ffo  omfesso  and  tbe  re- 
port of  a  spedal  master,  prior  to  the  going 
into  dZect  of  the  Berised  Stotntee?  We  do 
not  now  undertake  to  discuss  whether  the 
absence  of  such  parties  renders  the  decree 
void,  or  merdy  voidable. 

In  Scott  V.  JotUns  (Fia^  86  South.  101, 
an  appeal  from  a  decree  A  f oreckwure  in 
a  case  that  was  pending  June  18,  1892,  what 
the  Bevised  Stotutes  took  effect,  but  where* 
in  it  app^red  Uiat  after  this  date  the 
mortgagor  died  and  the  cause  was  revived 
in  the  name  of  her  administrator  alcme,  we 
omsldered  the  changes  in  the  law  made  by 
the  Revision,  and  reversed  the  cause  because 
Um  heirs  of  the  mortgagor,  who  akme  upon 
the  showing  made  properly  r^nesuted  the 
realty,  were  not  before  the  court,  and  further 
held  that  the  mere  pendency  of  the  suit 
made  no  difference,  ^there  it  was  clear  that 
whatever  rights  and  representative  capacity 
the  administrator  possessed  woe  controlled 
the  law  In  effect  at  the  time  of  Us  ap- 
pointment and  had  no  relatlcm  back  to  the 
time  of  the  filing  <rf  tiw  orlglna]  bill.  Prior 
to  the  Revised  Statutes  It  was  the  settled 
law  of  this  state  that  as  the  pos8eBai<m  of 
the  realty,  mtt  the  homestead,  was  cast  Im- 
mediately  upon  the  administrator,  as  unoon- 
ditlmal  assets  In  his  hands  fi>r  administra- 
tion, he  alone  could  represent  the  eetate  ot 
the  Intestate  In  all  kinds  of  actions  affect- 
ing the  realty.  The  change  was  wrought  by 
the  revLsors  in  casting  the  possession  Imme- 
diately upon  the  heirs,  and  to  be  taken  by 
the  administrator  only  by  a  spedal  ordv  of 
the  court  for  spedflc  purposes^  This  uncon- 
ditional making  of  the  realty  assets  In  his 
hands  conferred  upon  the  administrator  cer- 
tain rights,  privileges,  emoluments,  obliga- 
tions, and  duties,  induding  therdn  the 
capadty  to  reivesent  the  estate  of  his  Intes- 
tate in  the  foreclosure  proceedings.  When 
the  bill  was  taken  as  confessed,  every  right 
the  mortgagor  himself,  had  he  been  alive, 
and  evory  right  any  one  claiming  undor  him 
by  descent  or  oUienris^  might  have  set  up, 
were  effectually  cut  off.  The  iffoceedings 
thereafter  were  ex  parte.  The  complainant 
had  the  right  then  to  proceed  to  a  decree  ctm- 
Bonant  with  his  bill,  and,  in  the  Umguage 
of  the  saving  clause  in  section  S,  e.  40S5,  of 
the  act  adopting  the  Bevised  Statutes  (Bev. 
St  p.  997),  it  was  a  **rl8M  accrued  before 
such  repeal."  The  heirs,  then,  w«e  not  nec- 
essary parties. 

III.  The  failure  to  reond  the  decree  du- 
ly passed  and  signed  by  the  judge  and  filed 
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by  tbB  clerk  6oem  not  render  subject  to  col- 
lateral  attack  a  sale  therennder  formerly 
confirmed  by  the  court 

The  Jndi^nent  and  decreea  of  a  court  of 
general  Jnriadlctlon  a>  to  subjectmattor  and 
andonbted  JnrladlcUoi  ow  tbe  person  are 
not  to  be  set  aside  tor  tailvxe  to  obe^re  the 
proTblon  of  a  statnte^  bowerer  salntary, 
ttaat  lotfta.  not  to  Jnrlsdletlfm,  but  to  wderly 
safe  yocednr^  and  the  performance  of  which 
rests  npcm  eome  nuijndldal  oflteer.  Our 
statutory  prorlslon  (Rer.  St  1892,  I  1448). 
that  "no  process  shall  be  issued  or  other  pro- 
ceeding bad  on  any  final  decree  or  order 
until  tbe  same  sball  be  signed  and  recorded," 
contains  no  penalty  tn  failure  to  observe 
It.  This  statute  was  implied  and  enfbrced 
on  an  aiq^eal  tatei  directly  txom  an  order 
for  a  writ  of  assistance  f^Vlnst  the  qwdflc 
objection  that  the  decree  of  sale  had  not  been 
reccwded.  Wllmott  r.  Bqoltable  Building  ft 
Loan  Association  (TUu)  88  South.  447.  Thexe 
we  characterised  tbe  statute  as  'Mandatory" ; 
but  that  we  did  not  use  the  word  as  ^rnmy- 
moos  with  or  in  the  sense  of  Jurisdictional 
Is  shown  1^  tbe  sentence  following,  in  which 
we  expressly  declined  to  say  whether  the 
sale  was  absolutely  void  or  conld  be  cored 
by  a  reondatton  nunc  pro  tnnc.  There  are 
authorities  whidi  appear  to  bold  that  an 
execution  Issued  before  a  recordation  of  a 
Judgment  Is  Toid ;  but,  so  far  as  we  have  ex- 
amined them,  they  are  cases  of  eommon-law 
judgments  altered  by  derks,  without  any 
action  on  the  part  of  tbe  Judges  and  In  none 
of  them  did  the  sale  pass  under  the  Judicial 
eye  in  tbe  form  of  a  cmflrmatlon  by  him. 
An  objection  might  have  been  made  at  the 
time  the  conflrmatltm,  wbidi,  if  not  sus- 
tained hy  fbe  lower  conrt,  would  have 
availed  on  appeal  therefrom;  but,  having 
failed  to  uige  the  objection  In  tbe  proper  way 
and  at  the  proper  time.  It  Is  no  longer  open. 
Price  T.  Winter,  15  Fla.  66;  17  Am.  ft  Eng. 
Ency.  Law  (2d  Ed.)  1088. 

Some  minor  obJectlonB  were  made  to  the 
original  proceedlnffi,  but  these  were  not 
passed  upon  by  the  circuit  court,  nor  do  we 
feel  that  they  are  worthy  of  discussion  by 
US.  Let  it  suffice  to  say  that  there  is  no  mer- 
it In  tbem. 

There  has  been  no  substantial  change  in 
the  status  of  tbe  parties  since  tbe  decree 
of  June  16.  18^,  and  tot  the  better  security 
of  the  record  thereof  it  is  deemed  adviaable 
that  said  decree  be  now  recorded.  It  is 
therefore  ordned  and  adjudged  that  the  de- 
cree a^ealed  tsam  be  reversed,  with  direc- 
tions to  dismiss  t3ie  bill,  at  otmiplalnanfs 
costs,  iipon  proof  that  the  decree  of  June  15, 
1892,  has  been  recorded  upon  the  minutes  of 
tbe  circuit  court  of  Lee  coun^. 

Tbe  Costa  of  this  appeal  are  taxed  against 
tbe  appellees. 

SHACKLEFORD.  C.  J.,  and  WHITFIELD, 
J.,  ooncor. 

TATLOB,  HOOKEB,  and  FABKHILI%  JJ^ 
concur  In  tbe  oplnUm. 


On  Rehearing. 

COGERELL,  J.  A  rehearing  of  the  teati* 
mony  upon  the  petition  for  rehearing  makes 
it  appear  that  the  finding  that  neither  Dr. 
K^lum  nor  his  family  "evw  saw  the  old 
place,"  during  the  four  years  preceding  his 
death  is  perhaps  not  warranted.  It  la  posi- 
tively shown  that  no  one  ever  resided  there 
dnring  that  Interval,  but  one  witness  testi- 
fied that  Dr.  Eellnm  went  "to  up  river"  every 
now  and  then.  It  is  possible  to  gleam  from 
this  that  Dr.  Eellum  may  have  been  an  oc- 
casional visitor  to  the  place,  and  to  this  ex- 
tent the  statement  of  facts  in  the  opinion 
Is  modified;  but  the  modlficatlos  does  not 
effect  the  ultimate  finding  of  "abandonment," 
and  tbe  rehearing  is  denied. 

SHACKLEFORD,  a  J.,  and  WHITFIELD, 
J.,  omcnr. 

TAYLOR,  P.  J.,  and  HOCEER  and  PARK- 
HILL,  JJ.^  concur  In  the  opinion. 


ai5  La.) 
No.  15,79a 

HONOOONA  v.  ILLINOIS  GENT.  R.  GO. 

In  re  MONGOGNA. 
(Supreme  (3oort  of  Louisiana.  Dec  18,  1905.) 

1.  Railboadb— KaLuna  Stock— Neqliobncb. 

This  salt  was  for  dami^ies  for  tbe  killing 
by  a  train  of  the  defendant  company  of  a  mule 
then  on  Its  track.  The  Court  of  Appeal  ren- 
dered jud^ent  In  favor  of  the  defen^uit,  and 
plaiotlff  broni^t  tlw  case  to  the  Supreme  Court 
for  review.  . 

Tbe  Sapreme  Conrt  affirmed  the  Judgment 
of  the  Ckturt  of  Aweal,  placing  its  affirmance, 
not  upon  the  theory  adopted  by  that  court  that 
"the  mute  waa  a  trespasser  on  defendant  s 
tracks,"  and  defendant  owed  It  and  its  owner 
no  duty,  that  it  waa  not  bound  to  keep  a  look- 
out for  trespasBiiu,  but  becaoae  the  element  of 
intentional  miachief  which  alone  could  make 
defendant  liable  was  not  present,  but  because  de- 
fendant had  eatabllshed  afflrmatlvely  its  non- 
liability, showing  that  the  killing  of  the  mule 
was  not  the  result  of  fraud  or  carelessness  on 
its  part,  or  the  negligence  or  Indifferent  running 
or  management  of  ita  locomotive  or  train. 

[Ed.  Note. — For  cases  in  poin^  ess  voL  41, 
Cent.  Dig.  Railroads,  1 1898.1 

2.  Saub— Enowledos  or  DAHasa. 

The  Supreme  Court  quotes  approvingly  the 
following  extract  from  Shearman  &  Redneld  on 
Negligence :  "The  defendant  is  responsible,  not 
only  for  what  be  actually  knows,  but  for  that 
which  he  is  bound  to  know." 
8.  Saui— Dus  DiLioBNCi:. 

The  object  and  purpose  of  Act  No.  70,  p. 
109,  of  1886,  was  not  to  make  railroad  com- 
panies insurers  of  tbe  stock  which  may  be  killed 
In  tbe  operation  of  their  trains,  but  to  exact 
from  them  the  exercise  of  tbe  legal  caution  and 
vigilance  which  a  dne  regard  Cor  the  rights  of 
the  others  would  require  to  be  exercised  under 
tbe  circumstances  of  each  case. 
(Syllabus  by  the  Court) 

Certiorari  to  Conrt  of  Appeal,  Parish  of 
Orleans. 

Action  by  Charles  Mongogna  against  the 
Illinois  Central  Railroad  Compaoy-  Judg- 
ment for  plaintiff  was  reversed  ta-^  Court 
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ot  Appeal,  and  plaintiff  applies  for  certiorari 
or  writ  of  review.  Affirmed. 

Fred.  Deibel,  Jr.,  for  applicant.  OnstaTe 
Lemle  and  Huntw  GoUlns  Leake,  for  reaptud- 

NIGHOLLS,  J.  We  have  ordered  np  this 
case  t6r  review  on  an  application  which  re- 
cites :  That  the  plalntlfl  obtained  Judgment 
against  the  defendant  In  the  civil  district 
court  fw  tbe  parish  of  Orleans  for  $200.  the 
value  of  a  mule  killed  upon  tbe  traces  of 
the  defendant  in  the  open  country ;  his  action 
belns  hased  on  Act  No.  70^  p.  108,  of  188S. 
That  defmtfant  aniealed  to  the  Court  of  Ap- 
peal, which  court  reversed  the  Judgment  of 
tbe  district  court  and  dismissed  his  action, 
holding  that  his  mole  thus  killed  upon  the 
railroad  track  was  a  trespasser,  and  that 
tlie  railroad  company  owed  "it"  no  duty,  ex- 
ceiit  not  to  wantonly  Injure  the  mul&  He 
urged  Uiat  this  ruling  of  the  court  was  con- 
trary to  and  inconsistent  with  the  decision 
of  this  court  in  Uire  v.  Yaooo  A  Hlsalssippl 
Valley  B.  R  Go.,  106  La.  462,  29  South.  936. 

The  court  is  further  referred  to  Thompson 
on  Negligence,  vol.  2,  p.  671,  |  2001,  and 
cases  dted.  The  Court  of  Appeal,  in  its 
reasons  for  Judgment,  used  the  following 
language: 

"This  suit  is  brought  to  recover  th«  value  of  a 
mule,  killed  by  cue  of  defendant's  trains,  about 
one  mile  north  of  Kenuer  Junction,  about  10 
o'clock  at  night,  in  an  open  country.  Since  tbe 
passaira  of  Act  No.  70,  p.  109,  of  1886,  proof  of 
the  killing  entitles  the  plaintiff  to  recover,  un- 
less defendant  shows  that  tbe  killing  was  not 
due  to  negligence  on  the  psrfa  of  its  employes. 
The  mole  was  a  trespasser  on  the  road  bed, 
which  is  the  private  property  of  the  company. 
The  engineer  and  Greman  did  not  see  the 
animal,  and,  if  th^  had  seen  it  at  the  distance 
at  which  the  locomotive  headlight  makes  objects 
visible,  they  could  not,  at  the  rate  of  speed  at 
which  the  train  was  running,  have  stopped  it 
in  time  to  avoid  the  accident.  The  questions 
are :  Was  the  engineer  uuder  the  dicumatances, 
guilty  of  negligence?  And  what  degree  of  dili- 
gence must  he  exercise? 

"The  pule  of  law  concerning  trespassers  on 
the  tracks  of  a  railroad  in  an  open  country  is 
different  from  that  which  applies  to  persons  or 
animals  having,  as  well  as  the  railroad,  a  right 
of  way  at  crossings  or  In  thickly  settled  places. 

"The  rule,  as  stated  by  the  text  writers  and 
adjudications.  Is  that.  In  the  event  of  any  in- 
jury to  a  trespasser  on  Its  line,  the  railroad 
company  can  be  held  liable  only  tar  an  act 
which  IS  wauton  or  gross  negligence  in  the 
management  of  its  line,  which  Is  equivalent  to 
intenUonal  mischief,  and  It  Is  not  bound  to 
keep  a  lookout  for  trespassers.  It  Is  sufficient 
if  proper  care  be  taken  to  warn  and  avoid  strik- 
ing tbe  person  or  animal  after  the  engine  crew 
knew  the  dangerous  situation.  Thompson  on 
N^Hgence,  4^ ;  Jaggard  on  Torts,  197 : 
Scheffer  v.  Minneapolis  &  St  L.  Ry.  Co..  32 
Minn.  518,  21  N.  W.  711 ;  Morriesey  v.  East- 
em  R.  Co..  126  Mass.  880,  30  Am.  Rep.  686; 
Snyder  v.  Natckes,  R.  B.  ft  T.  B.  Co..  42  Ia. 
Ann.  802.  7  South.  682  ■  Burbank  v.  Illinois  Cent. 
R.  Co.,  42  La.  Ann.  1156. 8  South.  680.  11  L.  R. 
A.  720;  Bollinger  v.  Texas  ft  P.  Ry.  Co.,  47 
La.  Ann.  721.  17  South.  268,  49  Am.  St.  Rep. 
379. 

In  Hoosbm  v.  Railroad  Gob,  89  La.  Ann.  796. 
the  Supreme  Gourt  said : 


"  'Of  course,  it  would  evince  criminal  n^li- 
gence  to  move  a  train  at  a  high  rate  of  speed 
through  cities,  towns,  or  villages,  or  other  places 
where  ^ple  are  accustomed  to  throng;  but, 
considering  that  tbe  railroad  companies  are 
entitled  to  the  exclusive  use  of  their  tracks  or 
roadbed,  there  is  no  reason  wliy  in  an  ojien 
country,  not  thickly  populated,  the  mere  poa- 
sibility  that  a  person  or  persons  may  occasion- 
ally walk  on  the  railroad  track  should  Im  made 
a  factor  in  the  question  of  speed  on  railroads.' 

"In  otiier  woras,  rapid  transiL  so  essential  to 
many  phases  of  human  or  social  interest  would 
be  an  impossibility.  If  railroad  employes  could 
not  take  it  for  granted  that  people  would  nei- 
ther tresimaa  on  the  tradn  nor  allow  their 
animals  to  do  so. 

**The  McQuIre  Case,  46  La.  Ann.  1S43,  16 
South.  467,  is  not  analogous  to  this.  The  ac- 
cident occurred  in  a  populous  town,  and  the 
railroad  was  bound  to  strict  diligoace,  as  it 
had  no  exclusive  right  of  way.  Mire  v.  Taaoo 
ft  M.  T.  B.  Co^  105  La.  4^  29  Sonth.  936, 
does  not  militate  against  tbe  defense  herein. 
Tbe  company  was  exonerated  from  liability  for 
the  killing  of  the  first  three  of  a  large  number 
of  mules,  although  tlie  court  found  tliat  the  em- 

Eloyfis  'should  have  seen  the  second  and  third 
efore  they  were  struck;  they  passed  all  three 
of  them  without  knowing  it.* 

"The  defendant's  view  is  also  sustained  by  the 
case  of  White  v.  Railroad  Co.  (recently  decided 
by  the  Supreme  Gourt  and  not  yet  officially  re- 
ported) 38  South.  674. 

"Considering  that  the  engine  crew  were  not 
bound  to  keep  a  lookout  for  trespassers  on  tbe 
tracks  In  an  open  country,  and  that  they  did 
not  see  the  mule  nntU  after  It  had  been  struck, 
the  accident  was  unavoidable,  and  the  element 
of  Intentional  mischief,  which  alone  could  make 
defendant  liable,  is  not  found  in  this  case. 

"Judgment  reversed,  and  plaintiff's  demand  Is 
rejected,  at  his  costs  In  both  courts." 

We  have  carefully  examined  the  evidence 
taken  on  tbe  trial  of  this  case,  and  we  think 
it  fairly  appears  therefrom  that  the  killing 
of  plaintiff's  mule  was  not  the  result  of  fault 
or  negligence  on  the  part  of  the  defendant 
or  the  negligent  or  Indlflfereht  running  or 
managing  of  their  locomotive  train.  Under 
this  condition  of  the  testimony  defendant 
would  be  entitled  to  the  Judgment  rendered 
in  its  favor  by  the  Court  of  Appeal,  assum- 
ing that  plaintiff  was  free  from  blame  (as 
he  declares  he  was),  and  from  negligence  or 
imprudence  in  respect  to  tbe  circumstances 
under  which  his  mule  went  upon  the  tracks 
of  the  railroad  company,  and  leaving  out  of 
view  any  expressions  found  in  the  opinion  of 
the  Court  of  Appeal  from  which  an  lnferen<^« 
could  be  drawn  that  that  question  bad  en- 
tered as  a  factor  In  the  determination  by  the 
court  of  tbe  issues  submitted  to  it 

The  only  witness  on  the  part  of  the  plain- 
tiff who  claimed  to  have  seen  the  accident 
was  Ragglo  Ferenlitta,  who  testified  that  it 
occurred  about  9:30  o'clot*  at  night;  thnt 
he  was  standing  at  the  time  on  the  right 
side  of  the  railroad ;  that  when  he  first  saw 
the  mule  It  was  about  20  or  26  steps  from 
him;  the  train  was  then  cloee,  because  he 
got  out  of  the  way.  ^^lien  he  saw  the  mule 
on  the  track,  he  saw  it  by  the  light  of  the 
train.  The  train  was  then  7  or  8  steps  from 
the  mule,  and  witness  was  about  20  steps 
fiwm  the  mule.  Witness  was  about  20  or  26 
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steps  from  the  train  before  It  got  to  him  He 
got  off  tbe  track  before  It  reached  him.  The 
train  was  on  a  curve  at  the  time ;  bat  It  was 
a  small  carve,  not  curve  enoogh  to  throw 
the  light  off  of  the  track  tram  the  engine. 
The  train  was  ronning  at  a  speed  ct  about 
30  miles. 

Defendant  placed  upon  the  stand  tbe  Ore- 
man  and  the  engineer  who  were  on  the  train. 
The  former  knew  very  little  about  the  acci- 
dent He  did  not  see  the  mule,  as  he  was 
occupied  at  the  time  in  putting  In  coal. 
The  engineer  testtfled  Uiat  be  was  on  the 
lookout,  and  looking  ahead  when  the  accident 
occurred.  He  did  not  see  the  mute  wh^ 
It  was  strack.  The  night  was  dark.  The 
train  was  then  going  around  a  curve.  Wit- 
ness was  8t  hlB  place  on  the  right  of  the 
cab,  and  the  mule  on  the  left  of  the  trad:. 
Tbe  headlight  was  burning.  As  small  a  thing 
as  a  mule  could  be  seen  abont  40  feet  from 
the  engine.  The  train  was  running  at  a 
speed  of  about  10  miles  an  hour. 

We  place  our  affirmance  of  the  Judgment 
of  the  Court  of  Appeal,  not  upon  the  theory 
that  the  mole  was  a  trespasser  open  defend- 
ant's tra^  and  was  there  through  some 
teult,  not  that  tbe  railroad  company  owed 
it  and  Its  ownen  no  duty,  not  because  it 
was  not  bound  to  keep  a  lookout  for  tres- 
passers, nor  because  tbe  element  of  Inten- 
tional  mischief  by  tbe  parties  controllli^  the 
train  was  absent  from  tbe  case,  bat  because 
we  find  tbat  tbe  defendant  had  by  evidence 
BnecHSHfully  freed  Itself  ttom  liability  by 
establlshlDg  affirmatively,  as  required  by  Act 
Na  70,  p.  109,  of  1886,  that  the  killing  of 
tbe  mule  was  not  the  result  of  fault  or 
cArelessness  on  its  part,  or  the  negligent 
or  indifferent  running  or  management  of  its 
k>comotive  or  train. 

If  tbe  afflrmance  of  tbe  judgment  of  tbe 
.Court  of  Appeal  w$xe  forced  to  rest  upon 
tbe  theory  which  we  disclaim  placing  It  upon, 
we  would  be  obliged  to  reverse  the  Judgment 
and  aflBrm  that  of  the  district  court 

We  recognize  the  correctness  of  the  claim 
made  by  tbe  plaintiff  that  the  owners  of 
stock  have  tbe  right  under  the  law  to  expect 
that  railroad  companies  will  exercise  ordi- 
nary care  to  prevent  Injury  to  their  property, 
both  in  the  construction  of  cros^gs  and 
tbe  operation  of  its  trains.  Euhn  v.  C,  R. 
I.  ft  P.  R.  Co.,  42  Iowa.  420;  Mobile  &  Ohio 
R.  R.  Co,  T.  Williams,  S8  Ala.  SOS;  Coyte 
T.  Bait  ft  Ohio  R.  R.,  11  W.  Va.  94.  In 
McClanahan  v.  Tlckaburg.  Sbreveport  &  Pa- 
cific Ga,  111  La.  791.  86  South.  902,  this 
court  stated  tbat  in  Becker  v.  L.  ft  N.  R. 
R.  Co.,  ei  S.  W.  007.  08  Ll  R.  A.  287,  tbe 
Court  of  Ai^peals  of  Kentucky  quoted  with 
approval  tbe  following  from  Shearman  ft 
Bedfleld,  Neg.  vol.  2.  M  488,  484,  to  wit: 

"See  488.  ibe  rule  stated  In  sectioD  99,  that 
the  plaintiff  may  recover,  ootwlthstandins  his 
contributory  negligence.  If  the  defendant,  after 
besoming  auLreeable  with  notice  of  tbe  plain- 
tiff's dangv,  failed  to  use  ordinary  care  to 


avoid  injuring  him,  has  bem  enforced  bi  many 
railroad  cases.  •  •  • 

"See.  484.  The  rule  stated  in  the  last  sec- 
tion, lumever,  does  not  cover  the  whole  gronnd. 
The  defendant  Is  reeponwble,  not  only  for  what 
he  actually  knows,  bat  for  that  which  he  is 
bound  to  know.  It  is  dear  that  the  frequent 
statements  that  contributory  negligence  is  a 
bar  to  recovery,  except  where  the  defendant  s 
conduct  tias  been  'reckless,'  'willful,'  or  even 
'grosshr  negligent,'  are  not  sound.  No  courts 
have  in  actniD  practice  adliered  to  this  Imagi-  . 
nary  rule.  It  tias  been  explicitly  overruled,  and, 
indeed,  it  has  been  explained  away  or  aisa- 
vowed  by  courts  which  had  previously  stated 
it." 

Having  copied  this  extract  from  the  opin- 
ion of  the  Kentucky  court  this  court  Itself 

adopted  it  as  correct 

As  matters  now  stand,  railroad  companies, 
to  free  themselves  from  liability,  must  de- 
pend, under  the  clrcumstancea  of  the  case, 
upon  their  own  freedom  from  fault,  n^H- 
gence,  or  Indifference  as  having  resulted  in 
producing  the  killing  of  stodt,  and  not  expect 
to  escape  by  reason  of  the  fault  or  negli- 
gence of  the  plaintiff. 

We  are  satisfled  tbat  the  plaintiff's  mule 
must  have  gone  immediately  In  front  of  de- 
fendant's moving  train,  and  so  close  to  It  that 
no  vigilance  or  exertion  of  tbe  engineer  at 
that  time  could  have  prevented  its  being 
killed;  that  before  going  upon  tbe  track 
It  must  have  occupied  In  the  darkness  a 
position  from  which  It  could  not  be  seen 
or  discovered  by  vigilance  on  the  part  of 
the  engineer,  for  the  reason  that  It  was 
beyond  or  outside  of  the  field  of  view  then 
afforded  by  the  headlight  To  pass  from  the 
darkness  into  the  light  must  have  required 
a  very  short  space  of  time — ^too  short  to 
have  saved  tbe  situation.  We  do  not  think 
the  rate  of  speed  at  which  the  train  was 
running  at  the  time  of  the  accident  entered 
as  a  factor  in  the  determination  of  tbe 
liability  of  the  defendant  under  the  circum- 
stances of  this  case;  for  In  our  opinion  to 
have  been  able  to  have  prevented  the  killing 
of  the  plaintiff's  mule  would  have  required 
the  train  to  have  been  moving  at  a  speed 
so  slow  as  would  have  made  it  utterly  Im- 
possible for  the  company  to  have  performed 
its  duty  to  tbe  public  as  a  public  agency. 

We  do  not  give  much  probative  force  to 
tbe  statement  of  Ferenlitta  that  the  light  of 
tbe  headlight  extended  to  and  covered  the 
place  where  tbe  mule  had  been  standing. 
It  was  evidently  the  mere  opinion  of  the 
witness.  Standing  where  he  did  In  front  of 
the  moving  train  he  was  not  in  a  poaltlcm 
to  know  actually  anything  on  that  subject, 
certainly  not  aa  much  as  did  the  engineer, 
whose  credibility  as  a  witness  reaches  us 
unlmpeached. 

We  do  not  think  It  was  the  object  or  pur- 
pose of  tbe  statute  cited  to  make  railroad 
companies  Insurers  of  tbe  safety  of  the  Btods. 
which  may  be  killed  In  the  operation  of  their 
trains,  but  to  exact  from  them  the  exercise 
of  the  legal  caution  and  vigilance  which  a 
due  regard  for  tbe  rights  (rf  others  would 
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require  to  be  exercised  under  the  clrcmn- 
Btancea  of  each  case.  Owners  of  stock  can- 
not Ignore  the  fact  that  the  safety  of  their 
pnqierty  mnst  depend,  should  that  degree 
of  cantton  and  vigilance  have  been  exercised, 
upon  their  having  taken  steps  themselTes 
to  Insure  Its  safety. 

For  the  reasons  herein  assigned,  It  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment of  th«  Court  of  Appeal  brought  up 
herein  for  review  be^  and  the  same  Is,  af- 
firmed. 

PROYOSTZ,  J.,  ooncars  In  the  decree. 


jaiB  La.) 

No.  16,868. 

SacosBslon  of  KUNBMAKN. 

(Supreme  Court  of  Louisiana.   Dec.  18,  1905.) 

Dksobnt  and  Distbibutiok  —  SuKvivino 
Wins— Mabitai.  Foubih. 
The  deceased  (Eunemann),  haviDg  no  oc- 
cupation and  no  means,  lived  during  bis  mar- 
riage at  his  wife's  hoase,  and  was  entirely 
supported  by  ber  out  of  her  earnings.  Neither 
of  the  spouses  had  the  advantages  of  riches  at 
that  time. 

About  10  years  after  his  death  It  was 
brought  to  light  that  he  was  the  owner  of  a  num- 
ber of  shares  of  stock  in  France,  the  usnfmct  of 
which  belonged  to  a  third  person  and  which  usu- 
fruct terminated  after  Kunemann's  death.  The 
stocks  were  sold  and  realised  b^iween  911,000 
and  fl2,O00L  In  a  oontsst  over  the  final  account 
of  administration  of  his  succession,  between  hla 
mother,  as  bis  forced  heir,  and  the  widow, 
claiming  the  marital  foartn.  In  the  district 
court,  uie  claim  of  the  widow  was  rejected. 
She  appealed. 

aeld,  the  right  to  the  marital  fourth  is  a 
statute  right,  which  can  only  be  claimed  under 
the  conditions  and  for  the  purposes  contemplat- 
ed by  It  It  cannot  be  said  in  tbls  case  that  tfas 
husband  died  rich,  leaving  his  wife  in  necessi- 
tous circumstances.  Of  the  two  epouses  the 
wife  at  the  time  of  her  husband's  death  was  the 
better  off  pecuniarily  of  tbe  two.  So  far  from 
any  means  left  by  the  husband  enabling  her  to 
continue  for  a.  period  at  I«urt  In  comparative 
affluence,  or  his  death  changing  her  condition 
■Dddenly  for  the  worse  (which  has  several  times 
been  held  to  be  tbe  object  and  purpose  of  the 
statute),  his  death  relieved  her  from  pecuniary 
obligations  existing  up  to  that  time.  To  recog- 
nize tbe  claim  of  the  widow  arising  from  a  state 
of  facts  developing  10  years  after  her  husband's 
death  would  not  M  to  oontlnne  ber  in  a  prior 
condition  of  comparative  affluence;,  but  to  place 
her  in  a  new  position,  which  she  bad  never 
occupied  before. 
(Syllabus  by  tbe  Court) 

Appeal  from  Glrll  District  Court,  Parish  of 
Orleans ;  Thomas  O.  W.  Ellis,  Judge. 

In  the  mattor  of  tbe  succession  of  Jules 
Jos^h  Kunemano.  On  the  filing  by  tbe  ad- 
ministratrix of  a  final  accounting  of  adminis- 
tration, the  widow  of  deceased  filed  an  opposi* 
tlon,  and  from  a  dismissal  of  the  same  ap- 
peals. Affirmed. 

Harry  Hindcley  Hall,  for  appellant  Clegg 
ft  Qolntero,  tor  appellee. 

NIOHOLLS,  J.  Jules  J.  Eunemann  died 
Intestate  In  Mew  Orleans  on  the  28tb  of  Feb* 


mary,  1884,  leaving  a  widow,  but  uo  chUdren 
and  a  mother.  His  succession  was  not  opoied 
until  the  2l8t  of  July,  1904,  when,  redtlng 
the  fact  of  his  death  and  her  relattonshlp  to 
blm,  tbe  mother  applied  to  be  appointed  ad- 
ministratrix thereof.  No  opposition  bavtDg 
been  made,  she  was  so  appointed,  and  re- 
ceived letters  as  such  on  the  7th  of  July  of 
tbat  year. 

An  inventory  of  the  pnqpert;  of  tbe  sac- 
ceeslon  on  the  1st  of  July,  1904,  was  made. 
The  only  asset  figuring  on  that  Inventory  was 
described  as  "a  certain  claim  of  68  shares  of  a 
company,  tbe  exact  name  of  which  Is  Societe 
Anonyme  des  Lieges  des  Harendas  et  de  la 
Petite  Kabylie,"  on  deposit  with  the  Banque 
Oommerdale  et  Industrielle  of  Paris,  France, 
which  was  appraised  at  the  sum  of  ¥5,000. 

On  the  4tb  of  May,  1905,  tbe  administratrix 
filed  a  final  a<xonnt  of  administration  and 
tableau  of  distribution,  from  wbl<di  It  ap- 
peared that  tbe  proceeds  of  sale  of  the  63 
shares  of  sto^  apfiralnd  at  $5,000;  amonnted 
to  $18,210. 

The  acconnt  showed,  after  deducting  tbe 
expoises  of  administration,  an  amount  of 
(11,710,  which  accountant  proposed  to  dis- 
tribute among  the  heirs  of  the  deceased ;  and, 
as  she  was  tbe  sole  and  only  forced  heir,  she 
was  the  party  entitled  to  receive  tbe  balance 
shown. 

Tbe  widow  of  the  deceased  opposed  the  ac- 
connt She  averred  that  at  the  time  of  tbe 
death  of  her  husband  he  was  comparatively 
rich,  and  opponent  was  then  and  still  was  In 
destitute  drcomatances,  and  by  reason  there- 
of she  was  entitled  to  tbe  marital  forth  of  her 
tansband's  estate.  She  averred  that  the  sum 
realized  In  the  matter  of  the  succession  had 
been  only  recently  recovered  and  made  availa- 
ble by  and  through  the  administration  of  tbe 
succession. 

She  subsequently  filed  a  supplemental  op- 
position, in  which  she  prayed,  should  it  be 
held  tbat  she  was  not  entitled  to  the  marital 
fourth,  that  she  was  at  least  entitled  to  the 
$1,000  accorded  by  law  to  a  widow  In  neces- 
sitous circumstances. 

The  district  court  decreed  tbat  tbe  opposi- 
tion and  Bopplem^tal  opposition  of  tbe 
widow  be  dlBmisaed  at  her  coats,  and  she  ap- 
pealed. 

The  evidence  disclosed  tbat  opponent  was 
married  to  tbe  deceased  on  the  4th  of  Janu- 
ary, 1803. 

Being  questioned,  on  the  trial  qf  the  op- 
position, OS  to  ber  pecuniary  condItl<m  at  tbe 
time  of  her  husband's  death,  opponent  said 
she  had  some  property  at  that  time,  but  sold 
it  soon  after  his  death;  that  aftw  paying 
the  mortgages  upon  tbe  real  estate  which  she 
then  had  there  was  very  little  left  for  her. 
After  ber  husband's  death  she  bad  been 
bous^e^wr  for  several  people,  and  she  had 
worked  for  some  time  as  a  servant  at  tbe 
St  Charles  Hotel.  At  the  time  she  was  tud- 
fylng  she  was  In  destltnte  dteonutaDces. 
G^e  did  not  bare  a  dollar. 
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At  fbe  time  of  ber  marriage  she  owned  a 
boose  and  lot  on  Delord  street  Sbe  sold  It 
abont  three  months  after  her  hnsband's 
death.  The  price  of  sale  was,  she  tfaoogbt, 
sometblns  over  $3,000.  At  the  time  of  her 
marriage  she  owned  some  fmmltore  in  a 
house  on  Bnrgnndy  street  Before  her  hus- 
band's death  she  disposed  of  tbis  furniture  for 
something  over  |2,dOO.  She  owned  at  the 
time  of  her  hnsband's  death  some  fttraitnre  In 
her  boose  on  Delord  street  It  was  nicely 
furnished.  She  had  at  that  time  some 
Jewelry.  She  bad  a  watch  which  was  valoed 
at  $000.  Sbe  had  several  diamond  earrings. 
Her  Jewelry  was  worth  over  11,000.  She 
used  to  wear  this  Jewelry  while  her  husband 
was  alive,  bnt  she  sold  It  after  be  died.  After 
she  sold  out  her  property  and  paid  ber  debts 
she  bad  nothing  left 

A  witness  examined  on  behalf  of  the  widow 
tesUfled  that  be  had  had  charge  of  the  selling 
of  ber  property  on  Delord  street;  that  after 
paying  the  mortgages  upon  It  abe  received 
from  the  proceeds  of  sale  abont  $200.  The 
act  of  sale  of  that  property  was  offered  In 
evidence.  It  shows  that  the  property  was 
sold  in  June.  18M,  for  $3,750;  that  at  tbe 
time  of  that  sale  there  were  two  notes  doe  by 
ber  outstanding,  which  were  secured  by  mort- 
gage upon  it— one  for  $1,000,  with  interest, 
and  tbe  other  for  $2,000,  with  interest  How 
much  Interest  was  doe  upon  those  notes  was 
not  made  to  appear.  One  Sykes  was  the 
bolder,  at  tbe  time  of  the  sale,  of  both  of  the 
notes.  He  intervened  in  the  act  of  sale, 
canceled  tbe  same,  and  authorized  the  cancel- 
lation of  tbe  mortgages  securing  them.  The 
act  of  sale  declared  that  tbey  were  fully 
liquidated  oot  of  the  proceeds  of  the  sale. 

The  testimony  shows  that  daring  hla  mar- 
riage with  opponent  Ennemann  bad  a  posi- 
tion of  some  kind,  which  be  very  soon  lost 
and  from  the  time  of  losing  this  position  he 
lived  with  falB  wife  at  her  hoiue  on  Delord 
street  and  was  supported  by  her ;  that  he  had 
no  money  at  that  time,  and  no  credit  One 
witness  testified  he  did  not  have  a  coit  He 
did  not  have  credit  enough  to  fo  in  a  barroom 
and  get  &  drink.  He  owed  witness  $160 
for  mone^  loaned  to  him,  wblcb  be  had  new 
paid.  He  bad  a  good  many  boon  companions, 
who  helped  blm  when  in  distress.  He  was 
buried  at  the  eqtense  of  bis  widow  and  of  a 
collateral  relation,  each  inylng  one-half  of 
the  tfqwnses.  It  would  aH>ear.  however,  that 
while  this  was  ber  actual  pecuniazy  oondltlm 
in  LotiBlana  during  her  marriage^  and  at  the 
time  of  hla  death,  he  none  tb«  less,  in  point 
of  fact,  was  mtltled  to  tile  shares  of  wtock  In 
France,  which  were  afterwards  sold  dorlng 
the  admlnlatratiuL  of  hla  auccession  and  real- 
ised the  mmey  which  figured  for  distribu- 
tion on  tbe  final  account  of  admlniatratlott. 
Precisely  what  his  aitnation  as  to  that  stock 
was  during  bis  HfeOme  Is  not  shown.  No 
one^  not  even  be  himself,  seems  to  have  at- 
tached any  importance  to  tbe  claim.  He  told 


one  of  the  witnesses  that  his  father  bad  lie- 
Qoeathed  tbe  usufruct  of  his  property  to  his 
own  brother  during  the  latter's  life,  and  It 
would  appear  that  hla  brother  must  have  died 
after  Eunemann  himself  had  died.  No  one 
at  Knnemann's  death  seems  to  have  bad  any 
information  In  regard  to  it  and  Informa- 
tion on  tbe  subject  reached  the  parties  only 
years  after  tbrotigb  an  advertisement  giving 
*  notice  of  tbe  claim  and  calling  upon  the  heirs 
of  Kunemann  to  make  themselves  known. 

Turning,  now,  to  other  m&ttei«.  It  appears 
that  prior  to  his  marriage,  Eunemann  and 
the  opponent  who  was  then  an  occupant  In 
one  of  tbe  houses  of  111  fame  In  New  Orleans, 
held  Illicit  relations  with  each  other,  and 
these  terminated  In  a  marriage  between  the 
partiesL  At  the  time  of  tbe  marriage  sbe  was 
the  keeper  of  a  bouse  of  111  fame  on  Bur- 
gundy street  After  the  marriage  tbe  wife 
rented  a  small  house  In  tbe  rear  of  the  city, 
and  to  which  sbe  and  ber  husband  removed. 
The  husband  succeeded  at  that  time,  as  has 
been  said.  In  obtaining  employment  for  a 
short  time,  but  he  soon  loat  It  Tbe  parties 
then  moved  to  the  property  on  Delord  street 
which  belonged  to  ber  and  which  sbe  had 
up  to  that  time  rented  out  She  bad,  in  tbe 
meantime,  sold  oot  tbe  Interest  which  she 
had  In  the  Bui^undy  house,  and  opened,  with 
Eunemann's  consent  an  assignation  house  on 
the  Delord  street  property.  Kunemann  died 
at  that  house  while  matt^  were  in  that  con- 
dition. The  parties  daring  tbe  marriage  bad 
frequent  quarrels  and  fights,  but  the  marital 
relations  remained  unbroken  nntil  terminated 
by  Eunemann's  death.  It  Is  not  shown  that 
during  the  marriage  the  wife  was  onfalth- 
ful  to  him.  In  spite  of  their  quarr^a  they 
appear  to  have  been  attached  to  each  other; 
In  fact  the  husband  executed  what  be  In- 
tended to  be  bis  olographic  will,  in  which 
he  left  one  half  of  his  property  to  bis  wife 
and  the  other  half  to  hla  motbw.  The  In- 
strument however,  had  no  legal  force,  as  tbe 
date  bad  been  omltied.  What  occurred  after 
Eunemann's  death  has  already  1)een  stated. 
Tbe  employment  which  she  obtained  after 
Eunemann's  death  (other  than  for  a  short 
time,  that  of  a  servant  at  tbe  St  Charles 
Hotel)  was  that  of  housekeeper  In  various 
houses  of  ill  fame.  At  the  time  of  giving  her 
testimony  she  was  keeping  an  assignation 
house  in  New  Orleans. 

In  tbe  brief  filed  on  bdialf  of  Kunemann's 
motbw,  coimsel  say: 

*mie  marital  fourth  *  •  *  forms  tbe  sub- 
ject of  law  7,  titie  13,  of  tbe  sixth  Partldaa. 
•  •  • 

"Escriche,  quoting  ley  26,  title  18.  part  5, 
ley  6  de  Foro,  aajfl  : 

"  'If,  daring  tbe  time  of  her  widowhood,  the 
wife  should  live  immorally,  she  will  lose,  Id 
eoDseguenca  thereof,  tbe  marital  fourth.' 

"Febrero.  vol.  1,  p.  &71,  also  says  so.  This  is 
■till  tbe  law  of  Louisiana. 

"Tbe  Sapr^e  Court,  in  Saul  v.  Hia  Ci«d- 
iters,  6  Mart  (N.  S.)  607,  16  Am.  Dec.  212. 
saya :  'We  know  of  no  question  t>etter  settled  in 
Spanish  Jurisprudence,  and  what  is  settled  there 
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cannot  be  considered  as  unsettled  here.  The  ju- 
risprudence of  Spain  came  to  ui  with  her  laws. 
We  have  no  more  power  to  reject  the  one  than 
the  other.  The  people  of  Louisiana  hare  the 
same  rifrht  to  have  their  caees  decided  by  tiielr 
Jnrlsprudence  a&  the  subjects  of  Spain  have, 
except  so  far  as  the  frenius  of  our  Kovernment 
or  oar  positive  legislation  has  chaniced  it.'" 

"  'Before  the  widow  can  rifchtfully  claim  the 
marital  fourth  from  the  succession  of  her  hus- 
band, she  must  show  that  her  hnsband  "was" 
rich  and  "left  her"  in  necessitous  circumstances. 
If  she  fails  to  prove  either  of  these  two  es- 
sential facta,  her  claim  will  be  rejected.'  Suc- 
cession of  Leppelman,  80  La.  Ann.  468. 

"  'It  has  been  held  that  a  widow,  to  succeed 
In  ber  claim  for  the  marital  fourth,  must  t>e  in 
necessltoas  circumstances  at  the  time  of  the 
death  of  her  husband.'  Succession  of  Robert- 
son, 28  La.  Ann.  832. 

"  'The  sponse  dying  rich,  possessed  of  wealth 
which  had  been  the  common  enjoyment  of  the 
conjugal  pair,  must  leave  the  other  in  necessi- 
tous circumstances  to  entitle  the  latter  to  the 
marital  fourth.*  Succession  of  R<^(ge,  SO  La. 
Ann.  1228.  23  South,  933. 

"The  rights  of  the  widow  In  necessitous  cir- 
ca m  stances  must  be  tested  b?  the  situation  or 
'Condition  at  the  date  of  the  death  of  the  de- 
ceased and  not  at  the  date  of  the  settlement 
of  the  succession.  Olmhle  v.  Goode.  13  La. 
Ann.  S02;  Succession  of  Nortcm,  18  La.  Ann. 
88 ;  Succession  of  Marx,  27  La.  Ann.  99 ;  Suc- 
ceesion  of  TjC  Sassier.  84  La.  Ann.  1008;  Suc- 
cession of  Wellmer,  34  La.  Ann.  819;  Succes- 
^on  of  De  Boiablanc  82  La.  Ann.  17. 

'The  doctrine  which  looks  to  the  posterior 
state  of  things  seons  ont  Of  harmony  with  the 
analogies  of  the  code  and  a  sound  legal  phi- 
losophy. Connor's  Widow  t.  Connor's  Adm'n 
&  Heirs.  10  La.  Ann.  4fil. 

**The  principle  upon  which  the  law  appears 
to  be  founded  Is  that  neither  of  the  married 
parties  who  have  lived  together  in  the  common 
«nJoTment  of  wealth  and  of  the  position  which 
it  gives  should  be  suddenly  reduced  to  want ; 
and  a  part  of  the  estate  of  the  deceased,  who 
has  died  rich,  is  appropriated  to  relieve  the  surr 
vivor,  who,  in  tbe  absence  of  it,  would  be  re- 
duced to  poverty.  Arrowsmith  t.  Oordm.  8 
La.  Ann.  105." 

Counsel  of  tbe  widow  opposes,  with  much 
earnestness,  the  declaration  made  by  the  dls* 
trlct  jodse  In  his  reasona  for  jodgment  that: 

'To  grant  tbe  demand  of  the  marital  fourth 
*in  honorem  proeterite  matrimonii,'  to  enable 
the  claimant  widow,  'bene  et  honeste  vivere.' 
would,  under  the  facts  disclosed,  be  the  veriest 
mockery.  There  can  he  no  reason  In  justice 
■or  in  law  why  the  aged  mother  of  the  deceased, 
who  is  his  forced  heir,  should  be  deprived  of 
what  bos  inured  to  his  successiui  for  the  bene- 
fit of  the  opponent,  who  seems  to  have  been 
tiie  wife  of  deceased  in  nothinf  except  In  name.** 
Touching  that  matter,  counsel  say: 
"This  would  seem  a  remarkable  assertion, 
In  view  of  the  fact  that  decedent  could  only 
have  married  opponent  because  of  his  infatua- 
tion for  her.  However  reprehensible  their  re- 
lations may  have  been,  her  fault  was  no  greater 
than  his.  However  low  she  may  hare  descended 
in  the  social  scale,  be  followed  her  to  that  level. 
The  fact  remains,  so  far  as  the  record  shows, 
that  her  individual  life  was  mended  from  the 
time  of  her  marrldge.  She  quit  her  nefarious 
business,  and  went  to  live  with  him  in  a  cot- 
tage, and  there  remained  as  long  as  be  was 
a>ble  to  support  the  simple  establishment.  There 
is  no  suggestion  that  from  tbat  time  until  his 
death  she  was  other  to  him  than  a  faithful 
wife.  Nor,  so  far  as  the  record  shows,  has  she 
ever  relapsed  Into  her  former  existence.  And 
the  further  fact  remains  that  until  his  death 
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she  eared  for  and  supported  him,  and  whan  he 
died  from  her  very  slender  means  helped  to  de- 
fray hia  funeral  expenses.  *  •  • 

"To  property  gauge  the  Issues  raised  In  tills 
case,  it  must  not  be  asstuned  that  the  deceased 
husband  was  a  saint,  who  Inadvertently  married 
a  sinner,  but  rather  that  he  was  a  sinner  him- 
self, who,  with  his  eyes  wide  open  to  the  sin, 
married  one  like  himself.  There  Is  no  reason, 
legally  or  morally,  why  the  same  (Obligation 
should  not  be  Imposed  upon  such  a  man.  In 
favor  of  such  a  wife,  as  would  be  imposed  upon 
the  most  orthodox  member  of  socle^  by  the 
most  orthodox  of  spouses.  Nor  would  there 
appear  to  be  force  In  the  suggestion  that  the 
aged  mother  of  the  deceased  h  entitled  to  any 
greater  consideration  than  tbe  widow.  The 
widow  from  her  meager  pittance  defrayed  half 
of  the  expenses  of  his  funeral.  The  mother 
did  nothing,  a  cousin  defraying  tbe  other  half. 
Had  the  mother  cast  off  tbe  son?  Had  she  re- 
pudiated him?  Did  his  death  bring  no  forgive- 
ness? The  record  Is  silent  as  to  this.  Be  that 
as  it  may,  it  must  be  borne  in  mind  tiiat  the 
claim  of  the  widow  merely  voices  the  daim  of 
her  dead  husband :  for,  fn  his  last  olt^raphlc 
will,  or  what  would  have  been  a  will  but  for 
tbe  chance  omission  of  a  figure,  he  left  her  one- 
half  of  his  estate.  Whatever  opponent  may 
have  been  to  the  world,  she  was  the  wife  of  the 
decedent.  Hia  affection,  r^ard,  or  considera- 
tion, as  the  case  may  be,  w  evidenced  by  the 
fact  that  in  dying  he  left  to  her,  or  intended 
to  leave  to  her,  oy  last  will  and  testament, 
one-half  of  his  estate.  It  is  submitted  that 
she  is  in  no  manner  unworthy  of  tbe  protection 
of  the  law." 

Touching  tbe  date  at  which  the  condi- 
tion of  the  survivor  should  be  considered 
with  reference  to  a  right  to  demand  tbe 
marital  fourth,  coansel  quotes  from  Meriln'a 
Repertoire  de  Jurisprudence,  2S,  26;  p.  176, 
178,  as  follows: 

"Pour  juger  si  le  surrlvant  des  deux  4ponx  est 
dans  le  cas  d'exiger  la  quarte,  faut-U  conslderer 
retat  de  sa  fortune  au  moment  prdeis  de  la  mort 
du  pred6c6d6?  Peut-on  refuser  cette  quarte  a 
une  femme  qui,  s'^tant  trouv6e  pauvre  au  prem- 
ier Instant  de  sa  vidulte,  est  ensuite  devenue 
riehe?  Bst-on,  au  contralre,  obligtf  de  la  don- 
ner  IL  une  femme  qui  jouis-solt,  a  la  mfime 
epoque,  d'un  bien  sufficisant  pour  son  oitre* 
tien,  et  gui,  ensutte,  a  tout  perdu? 

"Dumoulin  sur  le  conseil  25  de  Dedus  Barry, 
Uv.  IS,  c.  4,  No.  12,  et  Lebmu,  dlstinguent 
le  cas  ou  le  changemrait  de  fortune  a  sulvi  de 
pr6s  la  mort  du  prM^cfid^  de  celui  ou  11  n'est 
Burvenn  que  long  temps  aprAs.  Si  la  femme 
qui  etait  pauvre  an  moment  de  la  mort  (dit 
Lebrun)  recueille  une  ample  succession  pen  de 
jours  aprte,  11  ne  lul  est  point  du  de  quarte. 
Si  au  coDtraire,  paraisaut  assez  blen  dans  sea 
affaires,  lore  m6me  du  decfee,  elle  vient  a 
ttie  ruinfe  qaelque  temps  apres  par  une  In- 
cendle  on  par  un  naufrage,  elle  pent  demander 
le  quarte.  Que,  ai  ces  changements  arriveat 
long-temps  aprCs  la  mort  du  mart,  il  faut 
laisser  les  choses  dans  I'etat  qn'ellea  sont" 

Regarding  tbe  contention  made  thftt  the 
widow's  claim  was  stale  and  tardily  present- 
ed, counsel  quote  from  Vaaseur  v.  Dupre, 
8  La.  Ann.  488,  Durlaux  v.  Dolron,  9  Rob. 
101,  Succession  of  Newman,  27  Iju.  Auu. 
593,  and  Succession  of  Plffet,  39  La.  Ann. 
S60,  2  South.  210.  to  show  that  until  tbe  suc- 
cession of  the  deceased  was  liquidated  It 
was  Impossible  to  ascertain  whether  he  or 
she  bad  died  rich,  and  unless  he  or  she  bad 
died  so,  and  the  surrtvor  was  In  necesaltons 
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clrcuniBtancea,  the  marital  fourth  waa  not 
due;  that  it  was  a  portion  allowed  in  the 
settlement  of  the  succession,  and  a  right  to 
be  asserted  in  tbe  court  charged  with  the 
settlement  of  the  succession;  that  It  was 
In  time,  it  It  came  up  by  way  of  opposition 
to  the  final  accoant  of  administration.  Coun- 
sel cite  several  cases  where  the  claim  was 
allowed,  though  not  advanced  until  nine 
years  after  the  death  of  the  wife. 

This  subject,  or  one  kindred  to  it,  was  dis- 
cussed In  Richard  t.  Lazard,  X08  La.  548, 
S2  South.  668,  where  many  of  the  authorities 
bearing  on  the  subject  were  collated. 

We  are  much  impressed  by  some  of  tbe  ar- 
gomoits  advanced  by  counsel  of  the  widow. 
Under  ordinary  circumstances  the  relations 
of  the  spovs^  as  between  themselves,  might 
carry  weigbt,  as  wonld  also  their  wishes  and 
desires.  It  is  undoubtedly  true,  as  stated 
by  counsel,  that  In  this  case,  however  repre- 
hensiUe  the  conduct  of  these  parties  was, 
viewed  from  and  Judged  by  tbe  standards 
of  virtue  and  morality,  the  widow  vras  none 
tbe  less,  during  her  marrlsge^  kind  and  oon- 
aiderate  in  many  respects  to  her  husband, 
and  Ihat  she  carried  out  with  reap^  to 
blm  many  of  the  obligations  of  a  dutiful 
wife.  Ttun  Is  nothing  showing  that  she 
was  onfaltbful  to  him  while  she  stood  relat- 
ed to  bim  as  his  wife.  It  Is  also  true  that. 
In  spite  of  the  quarrels  between  them,  she 
held  his  affections  towards  her  to  tbe  last 
Who  was  to  trianis  In  respect  to  tbe  quarrels 
between  them  la  not  shown  by  the  record. 
We  cannot,  however,  overlook  tiie  feet  that 
the  source  of  the  rlebt  to  the  marital  fourth 
Is  derived  from  th'law  Itself,  and  that  the 
will  of  the  lawmakw  as  to  the  terms  and  con- 
dlttons  under  which  It  should  be  exercised  Is 
to  be  looked  tot  and  ascotalned  by  Ae 
courts,  and  not  the  will  of  the  spouses  them- 
Mlves.  Tbe  courts  sre  bound  to  confine  tbe 
exercise  of  the  right  to  the  class  of  casM 
proper  for  the  execution  of  tba  pnrpoees 
which  the  lawmaker  had  in  view. 

The  claim  of  the  widow  In  this  ease  la 
advanced  under  very  peculiar  drcnmstances. 
Neither  of  the  qtouses  could  be  said  to  have 
had  the  advantages  of  wealth  or  riches  dur- 
ing the  marriage.  Whatever  rights  <»  claims 
tb»  husband  may  have  had  at  that  time  to 
property,  they  wore  very  remote,  and  exer^ 
dsed  no  Influence  whatever  upon  the  exist- 
ing condition  or  mode  of  llfb  of  the  spouses. 
The  husband  during  tbe  marriage  was  prac- 
tically and  substantially  penniless,  a  pauper, 
dependent  iqton  and  receiving  his  ntHwrt 
from  hla  wife.  As  between  'Qu  two  at  that 
time,  tbe  wife  was  tbe  better  off  pecnnlarlly. 
So  far  tnnn  any  means  left  by  the  husband 
at  his  death  enabling  her  to  continue  fcff 
a  period  at  least  In  a  position  of  eompazatlve 
affluence^  or  the  fact  oC  Us  death  changing 
lier  condition  aoddenly  for  tlM  worse  or  le- 
dndng  her  to  poverty  or  want  (which  tbia 
court  has  several  times  declared  waa  ttio 
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purpoee  and  object  of  the  law  to  avoid) ,  that 
fact  really  bettered  her  condition  and  relieved 
her  from  pecuniary  burdens  up  to  that  time 
existing.  Neither  she  nor  any  one  else  in 
Louisiana  had  knowledge  of  or  oonid  locate 
any  claim  to  property  which  was  held  by  him 
or  which  she  could  ntlllxe. 

Information  of  the  claim  held  by  him 
only  came  to  light  years  after  his  death. 
During  ail  that  time  the  situation  of  affairs 
existing  at  his  death  bad  continued  unchang- 
ed and  had  become  fixed.  To  recognize  the 
widow's  claim  now  would  not  have  tbe  effect 
of  continuing  h^  in  a  condition  of  compara- 
tive affluence  In  which  she  had  been  left,  but 
of  placing  her  in  a  new  position  and  one  she 
had  at  no  time  possessed. 

The  claim  of  the  widow  under  the  statutes 
of  tbe  state  to  $1,000  as  a  widow  in  necessi- 
tous circumstances  Is  not  pressed  by  counsel. 

Conceding  that  Ae  might  have  been  en- 
titled to  that  amount,  there  la  no  basis  fur- 
nished us  by  the  record  by  means  of  which 
the  amount  she  could  demand  could  be  fixed. 
She  certainly  had  some  means  when  her  hus- 
band died.  Bxactly  how  much  we  do  not 
know. 

For  the  reasons  hweln  assigned,  the  judg- 
ment appealed  from  la  afllnned. 

PROVOSTY,  J.,  concurs  on  the  ground 
that  the  husband  did  not  die  rich.  MON- 
BOBi  J.*  ctmcnra  for  tbe  same  reason. 


ai6  La.) 

Na  15344. 

MABTOL  at  al.  v.  JENNINOS-RBTWOOD 
OIL  SYNDICATE}  et  aL 
In  re  UABTBL  et  aL 
(Supreme  Court  of  Lonislsaa.  Nov.  20,  1809.) 
1.  Shbbiitb  aho  CoiTBrAnTTa— IwpMwnT  — 

BlOHT  TO  BlQUIBV. 

The  law  contemplates  that  tbe  aberifl  may 
reqnlre  security  for  his  costs  and  mas  recover 
the  same  from  the  i^ntifl,  and  his  npit  to  do 
so  is  not%ffacted  the  fact,  that,  as  between 
tbe  plaintiff  and  the  defendant,  the  latter  may 
be  condemned;  hence,  notwithstanding  that  by 
Judgment  of  this  coorL  a  defendant  Is  condemn- 
ed (in  favor  of  the  plBintifl)  to  pay  costs,  the 
judge  of  the  district  court  has  jurisdiction  as 
Between  the  plaintiff  and  the  sheriff  to  require 
the  former  to  pay  them  or  to  give  bond. 

[Bd.  Note. — For  cases  in  pdnt,  see  vol.  48, 
Cent.  Dig.  Sheriffs  and  Constables,  |  18a] 

2l  Pbohibitior— Wbxh  Issues. 

Where  the  judge  of  (he  district  court  Is 
vested  with  jurisdiction  to  render  a  judgmmt 
from  which  an  appeal  lies,  a  writ  of  prohibi- 
tion to  restrain  tbe  execution  of  such  judgment 
will  not,  (Wdlnariiy,  issae  from  this  court. 

[Bd.  Note. — For  cases  la  pphit,  sea  voL  4Si, 
Osnt  Dig.  Prohibltloo,  ||  6,  tT] 

(Syllabus  by  the  Court) 

Action  by  J.  Sully  Martel  and  others 
against  the  Jennlngs-Heywood  On  Syndicate 
and  others.  Rule  on  ai^llcatUm  tqr  tlie 
sheriff  tor  plalntUb  to  tnmiab  a  provisional 
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bond.   AppUcatltm  of  plaintiffs  for  writ  of 
prohibition.  Dlamlflaed. 
Bee  S8  Soutb.  441. 

ICebearlDg  denied  December  18,  iS06. 

Rlchardion  &  Sonl6,  J.  Sully  Martel  and 
D.  Gaffery  ft  Son,  for  relators.  Respondent 
Judge,  pro  se.  Hedloika  4c  Taylor,  for  re- 
^ndent  aberlff. 

Statemoit  of  tbe  Case. 

MONROE,  J.  The  case  as  presented  by 
the  petition  herein,  the  exhibits  annexed, 
and  the  retnrn.  Is  as  follows : 

In  1901,  Laurent  Amaudet  and  Jules  Olem- 
eat,  owners  of  contiguous  tracts  of  wbnt 
were  believed  to  be  oil  lands.  In  the  parish 
of  Acadia,  united  In  a  lease  of  the  same  to  A. 
O.  Wllkins,  by  whom  the  lease  was  trans- 
ferred to  S.  A.  Spencer  As  Co.,  who  thereup- 
on entered  Into  a  special  contract  with  Clem- 
ent for  the  development  of  oil  and  gas  upon 
tbe  tract  belonging  to  him.  Thereafter, 
Amaudet  broi^ht  suit  to  set  aside  the  lease 
Into  which  he  had  entered  and  to  enjoin  Wll- 
klns  and  Spencer  &  Co.  from  operating  upon 
his  tract,  and,  shortly  afterwards,  a  concern 
called  the  Corkran  Oil  &  Development  Co., 
brought  suit  for  the  recovery  of  both  the 
Arnandet  and  Clement  tracts.  For  the  pur- 
poses of  this  litigation,  and  prahaps  other 
purposes,  Arnandet  engaged  the  prof^lonal 
aervlces  of  the  relators  (who  are  members 
of  the  bar),  and,  by  way  of  compensation, 
conveyed  to  them  an  undivided  one-fifth  Inter- 
est in  the  land  owned  by  him.  Subsequently, 
the  Injunction  suit  hrongbt  by  Arnandet  was 
dlsmtsBed,  puranant  to  a  comprtmise  agree- 
ment wberdty  Hie  Jenninga-H^ywood  Oil 
Syndicate  became  the  leasees  of  Arnandet, 
and,  tfa«eaftw,  fiie  relators  brought  suit  to 
be  recognised  as  owners  of  the  one-fifth  in- 
terest in  tbe  prcqperty  leased  and  In  tbe  prod- 
ucts thereof,  and  for  the  cancellation  of 
such  leases  as  might  affect  the  rights  so  as- 
serted, and,  at  their  Instance'  a  judicial 
sequestration  was  issued  under  which  the 
sheriff  was  directed  to  take  posseflbion  of  the 
oil  on  hand  and  as  produced.  After  bearing, 
the  sequestration  was  set  aside  by  the  dis- 
trict court,  and  the  plalntlfls  (relators  here- 
in) appealed  to  this  court,  where  in  F^nmary, 
1905,  judgment  was  rendered,  In  effect,  as 
follows,  to  wit: 

"Decreed  that  plaintiffs  be  recognized  as  the 
owners  of  an  undivided  one-fifth  interest  in  the 
Amaudet  tract,  free  from  all  leaseB,  that  they 
recover  from  the  defendants  ( Jennings-Hey- 
wood  Oil  Syndicate),  its  lessees,  etc.,  one-fifth 
of  all  tbe  oil  produced  by  them  on  the  said 
tract,  on  their  (plaintiffs)  reimbursing  one- 
fifth  of  all  the  expenses,  ordinary  or  incidental, 
Incurred  In  producing,  transporting,  preserving, 
and  selling  the  same;  that  this  cause  be  re- 
manded, with  leave  to  amend,  for  the  purpose 
of  determining  the  quantity  of  oil  to  which 
plaintiffs  are  entitled  and  tbe  expenses  to  be 
reimbursed  or  deducted,  and  for  an  account- 
ing between  tbe  parties;  and  it  Is  finally  or- 
dered and  decreed  that  the  writ  of  sequestration 
herein  be  reinstated  and  maintained,  and  that 


the  defendants  pay  all  costs  of  suit.**  Martel 
V.  Jennings-Heywood  Oil  Syndicate,  88  South. 
2S8,  114  La.  857. 

After  the  case,  as  thus  remanded,  reached 
the  district  court,  the  petition  was  amended, 
au  accounting  was  ordered,  a  report  was 
made  by  an  expert  or  andltor,  and  a  quantity 
of  oil,  aceeding,  as  relators  alleged,  $10,000 
In  value,  was  found  to  belong  to  them.  No 
definitive  result  In  the  way  of  a  Judgment 
was  however  arrived  at,  and,  in  the  mean- 
while, tbe  sheriff.  In  the  keying  and  stor- 
ing, and  In  providing  for  the  making  and  pre- 
serving of  a  record  of  the  oil  produced  and 
disposed  of,  was  subjected  to  a  very  heavy 
«:pcnse,  which  neither  of  tbe  litigants  ap- 
pear to  have  been  anxious  to  reimburse. 

In  June  of  this  year,  be,  the  sheriff,  pre- 
sented to  Hie  relators  a  hill  fortxwts,  amount- 
ing to  $1,411.KS,  and  running  to  Hay  Slst, 
and  relators,  attachli^  It  thereto,  filed  a  peti- 
tion ailing  the  judgment  of  this  court 
condemning  the  def^dant  to  pay  costs,  fur- 
ther alleging  that  the  sheriff  asserted  that 
they,  as  plalntlfte,  were  primarily  liable  to 
him,  and  praying  that  the  defendant  be  order- 
ed to  show  cause  why  said  costs  should  not  be 
taxed  against  It,  and,  after  hearlug,  there 
was  judgment  (Jnly  24,  1906)  condMunlng 
the  defendant  to  pay  all  costs  incurred  up  to 
the  date  of  the  judgment  of  this  court,  in- 
clusive, with  the  exertion  of  two  Items, 
and  further  ordering  that  allathe  other  costs 
charged  on  the  bill  and  arising  subsequently 
to  said  judgment,  await  the  final  determina- 
tion of  the  cause,  the  judge  being  of  the 
oplnltm  that  the  defendant  could  not  be  con- 
demned therefor  until  the  suit  for  account- 
ing should  have  been  fli&lly  disposed  of. 

FoIk>wlng  this,  on  October  10th,  the  sheriff 
filed  a  rule  against  both  plaintlffB  and  de- 
fendant to  require  the  payment  of  costs  al- 
ready Incurred  and  security  for  those  to  be 
incurred,  which  rules  were  made  returnable 
on  NovembCT  6th.  Thereafter,  he  filed  a  peti- 
tion ailing  that  the  trial  of  the  rule  so 
taken  against  plaintiffs,  was  nearly  30  days 
off,  that  heavy  costs.  In  addition  to  those  al- 
ready due,  would  accrue  In  tbe  meanwliile, 
and  that  he  was  without  protection,  and  he 
prayed  that  the  plaintiffs  (relators  herein)  be 
ordered  to  furnish  a  provisional  bond  for 
costs  In  the  sum  of,  at  least,  81,fi&B^  and  the 
judge  a  qno,  on  October  16di,  made  Hie  fol- 
lowing order,  to  wit: 

"Plaintiffs  •  •  •  are  hereby  ordered,  with- 
in five  days  to  furnish  a  provisional  bond  for 
costs  in  the  sum  of  $10,000  In  favor  of  the 
sheriff,  *  *  *  to  secure  him  in  all  costo 
already  Incurred,  and  those  which  may  accrue 
pcodlni  the  trial  of  the  rule  to  tu  eosts.** 

The  relators  complain  of  tills  order,  and 
pray  that  the  judge  and  the  sheriff  be  pro- 
hibited from  enforcing  it,  on  the  grounds : 

(1)  That  it  is  In  violation  of  ttie  decree  of 
this  court  (already  recited)  condemning  the 
defendant,  syndicate,  to  pay  costs,  and  that 
tbe  judge,  tber^or^  exceeded  his  Jurlsdlctlou 
In  making  iL 
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(2)  That,  prior  to  the  making  ot  said  or- 
der, relators  had  been  ordered  to  abow  cause 
wby  they  aboold  not  ^Lyb  bond  tor»  and  pay 
costs. 

(3)  That,  ander  secUon  5  of  Act  No.  203, 
p.  400  of  1898.  the  Judge  was  unauthorized 
to  make  such  an  order  iqwn  the  application 
of  the  sheriff. 

(4)  That  there  Is  now  pending  In  this  court 
an  application  for  a  mandamus  to  compel  the 
Judge  to  order  the  defendant  to  pay  costs. 

The  sheriff  has  made  a  return  In  writing 
to  the  following  effect,  to  wit: 

That  In  a  suit  in  which  relators  are  plain- 
tiffs, and  at  their  instance,  a  Judicial  seques- 
tration was  ordered,  under  which,  respond- 
ent took  into  his  possession  large  quantities 
of  oil,  which  was  to  be  held  pending  an 
accounting  between  the  parties,  tliat  no  ad- 
justment of  account  has  yet  been  reached, 
and  that  that  branch  of  the  litigation  is  not 
even  fixed  for  trial.  That  In  the  meanwhile 
he  is  subjected  to  a  heavy  outlay  of  money 
for  storage,  keeper's  fees,  etc.,  for  the  reim- 
bursement of  which  .  relators,  as  plaintiffs 
In  the  case,  are  primarily  liable.  That  pend- 
ing the  delay  for  the  hearing  of  the  rules 
which  have  been  taken,  the  costs  are  ac- 
?umulatlng  at  the  rate  of  about  $400  per  day; 
and  that  by  reason  of  the  absence.  In  Wash- 
ington City,  of  one  of  the  relators,  who  Is 
their  leading  coimsel,  over  20  days  must 
elapse  before  the  rules  can  be  tried.  He 
shows  that  he  has  no  means  of  compelling 
the  defendant  to  pay  the  costs  or  to  furnish 
a  bond,  that  the  plaintiffs  (relators  herein) 
are  primarily  liable  therefor,  and  that  he 
has  no  other  remedy  than  that  which  he  Is 
now  seeking.  He  fnrther  shows  that,  by  pro- 
ceeding on  his  behalf  and  obtaining  a  Judg- 
ment condemning  defendant  to  pay  the  costs 
.  incurred  up  to  and  Inclusive  of  the  Judg- 
ment of  this  court,  relators  have  recognized 
the  Jurisdiction  of  the  Judge  a  quo  in  the 
matter,  and  he  denies  that  relators'  applica- 
tion to  this  court  for  a  writ  of  mandamus  to 
compel  said  Judge  to  order  the  defendant  to 
pay  the  costs  herein  involved,  operates  to 
stay  his  proceedings  to  recover,  or  secure 
himself  with  respect  to  the  costs  due  him  by 
said  relators.  Further  answering,  respond- 
ent refers  the  court  to  sections  1  and  5  of 
Act  No.  203,  pp.  485,  400,  of  1883,  as  anthorl^ 
for  bis  action,  but  he  alleles  that  he  is  en- 
titled to  proceed  without  special  statutory 
enactment,  since  he  cannot  be  compelled  to 
assume  the  risk  and  bear  the  burden  of  the 
litigation  in  which  the  relators  find  it  to 
their  Interest  to  indulge. 

The  return  of  the  Judge  covers  substantial- 
ly the  same  ground  as  that  of  the  sheriff. 
He  denies  that  be  has  exceeded  his  authority, 
and  alleges  that  the  sheriff  Is  entitled  to  pro- 
tection pending  the  final  decision  of  the  case, 
and  that  he  Is  acting  in  compliance  with  the 
law.  He  fnrther  alleges  that  the  Judgment 
of  this  court  orders  the  sheriff  to  hold  all 
.the  oil  seized  during  the  pendency  of  this 


suit,  and  until  a  final  accounting.  That 
there  has,  as  yet,  been  no  such  accounting. 
That  the  matter  has  not  been  fixed  for  trial, 
and  that  the  plaintiffs,  being  primarily  liable 
for  the  coets,  it  Is  his  dnty  to  see  that  the 
officers  of  the  court  are  protected  with  re- 
spect thereto.  That  In  the  proceeding  taken 
by  the  relators  to  compel  the  defendant  to 
pay  costs,  respondent  decided  that  said  de- 
fendant was  liable  for  costs  Incurred  up  to, 
and  Inclusive  of,  the  Judgmrait  of  the  Supreme 
Court,  but  that  no  portion  of  the  costs  de- 
manded In  said  proceeding,  which  had  been 
subsequently  Incurred,  could  be  taxed  against 
defendant  until  a  final  decision  should  be 
rendered  in  the  case,  and,  tlien,  only  in  event 
of  the  def&idant's  being  cast,  and  that,  in 
bringing  said  proceeding  and  submitting  to 
said  Judgment,  relators  acknowledged  the 
Jurisdiction  of  respraident  and  cannot,  by 
means  of  this  appllcatlim  for  a  writ  of  pro- 
hibition, reopen  a  question  which  they  should 
have  had  reviewed  by  appeal  from  respond- 
ent's said  Judgment.  Ites[>ondent  further 
avers  that  pending  a  final  decision  on  the  ac- 
counting and  settlement  which  is'  to  take 
place  between  the  plaintiffs  and  defendant  in 
the  litigation  In  question,  the  sheriff  Is  hold- 
ing an  immense  quantity  of  oil  under  an 
order  of  court,  and  is  compelled  to  pay  out 
large  amounts  monthly  for  storing  and  pre- 
serving the  same,  and  that,  standing  in  the 
same  relation  thereto  as  in  the  case  of  an 
ordinary  sequestration,  the  plaintiffs  are 
bound  to  advance  the  costs  which  it  is  necea- 
saly  so  to  disburse  or  incur. 

Opinion. 

1.  If  the  decree  of  tMs  court  which  has 
been  recited  in  the  foregoing  statement  were 
properly  susceptible  of  the  interpretation  that 
it  condemns  the  defeadant  to  pay  not  only 
the  coats  already  incurred,  but  those  there- 
after to  be  Incurred  In  a  prospective  litiga- 
tion. In  which,  for  anght  that  the  court  knew, 
or  now  knows.  It  may  turn  out  that  the  bal- 
ance of  Indebtedness  Is  in  favor  of  the  de- 
fendant, nevertheless,  as  between  the*  sheriff, 
whose  services  the  plaintiffs  have  invoked, 
and  the  plaintiffs,  the  latter  are  liable  for 
the  costs  whether  incurred  or  to  be  Incurred. 
In  an  ordinary  suit  on  a  promissory  note, 
where  Judgment  for  plaintiff  Is  affirmed,  the 
defendant  is  condemned  to  pay  the  costs,  and 
it  Is  no  doubt  a  matter  of  interest  to  the 
plaintiff  that  he  should  do  so,  but  the  clerk 
and  the  sheriff  are  not  concerned,  since  they 
have  the  right  to  recover  their  costs  from  the 
plaintiff  whether  the  defendant  pays  or  not. 
If  the  plaintiff  have  Judgment  against  the  de- 
fendant for  his  costs,  so  much  the  better  for 
him,  he  may  Issue  execution  on  it  But  sup- 
pose, whilst  refusing  to  pay  the  costs  to  those 
by  whom  they  have  been  earned,  he  also  re- 
fuses to  issue  execution,  what  are  they  to  do? 
The  Judgment  does  not  run  in  their  favor, 
and  they  cannot  control  Its  execution.  If. 
therefore,  they  were  not  authorized  to  re- 
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cover  tbelr  costs  from  tbe  litigant  to  whom 
tbe  wrrlce  had  been  rendered,  they  would 
be  without  remnly.  The  question  la,  bow- 
ever,  governed  hj  law,  which  spedflcsl^  pro- 
vides that  costs  shall  be  recovered  and  se- 
cnrlty  tlwrefor  exacted  from  the  plaintiff 
(section  5,  Act  No.  203,  p.  490,  of  1898).  and 
that  the  Jndge^  certain  conditions  being  com- 
plied with,  shall  order  execution  to  Isane  or 
bond  to  be  famished  as  the  case  may  be. 
There  was  therefore  no  lack  of  }iirlsdlctlon  In 
the  Jndge  a  qno  for  the  making  of  the  order 
here  complained  of.  This  disposes  of  the 
first,  third  and  fourth  grounds  as  heretofore 
stated,  upon  which  the  relators  rely.  Tbe 
second  pound  set  op  Is  that  wl^  the  order 
was  made  there  was  pending  against  flie  re* 
latora  a  rale  for  costs  or  for  secnrlty. 

If.  howero'.  there  was  error  In  making  the 
ordw  vD&er  such  drcomstances  (and  we  ex- 
press no  opinion  on  that  point),  It  was  not 
one  which  goes  to  tbe  Jurisdiction  of  tbe 
Judge,  and  does  not  therefore  afford  suffi- 
cient basis  for  an  application  for  tbe  writ  of 
prohibition;  the  more  particularly  as  tbe  re- 
lators had  a  remedy  by  appeal. 

It  IB  therefore  ordered,  adjudged,  and  de- 
creed, that  the  restraining  order  her^  made 
be  reedndfid,  that  the  Tela.toaf  demands  be 
rejected,  and  that  this  proceeding  be  dis- 
missed at  tlidr  eost 

PBOTOSTT,  J.,  concun  In  tbe  decresk 


No.  ISJBZT. 

MABTOL  et  aL  V.  JBNNINOS-HBTWOOD 
OIL  STNDIGATB  et  aL 
Id  re  MABTBL  et  al. 
(Supreme  Court  of  Loalsiana.  Nov.  20,  1905.) 

COSTfr— AFFUOATIon  FOB  TAXATIOH— DKCBEB 
or  SUFBBUB  COUBl^-CktKSTBUCTIOH. 
The  judgment  of  the  Supreme  Court  In  the 
salt  of  J.  Sullv  Martel  v.  Jenniags-Heywood 
OH  Syndicate,  88  South.  2S8,  decreeing  that  the 
defendants  should  pay  tbe  costs,  referred  to 
the  costs  up  to  the  date  of  the  rendition  of  that 
Judgment.  Tbe  Question  of  future  costs  as  be- 
tween the  parties  to  the  litigation  was  by  its 
terms  htft  opoi  to  be  passed  upon  by  tbe  district 
court  on  the  detemunatittn  of  the  Issues  for 
whldi  tbe  case  was  renumded.    The  district 

Sdge  so  decided  wh^n  called  on  to  tax  tbe  costs. 
Is  course  was  not  In  violation  of  tbe  Judg- 
ment of  the  Snprame  Oonit.  Belators'  appli- 
cation to  have  the  costs  taxed  was  premature. 
Tbe  decision  of  the  Supreme  Court  In  State 
ex  rd.  Benton  v.  Thompson,  80  South.  899, 
106  La.  895,  Is  reaffirmed. 
(Syllabus  by  the  Ooort) 

Action  by  J.  Solly  Uartel  and  ottiers 
against  the  Jemlngs-Heywood  Oil  Syndicate 
and  others.  Ai^Iicatlon  for  a  writ  of  man- 
damus ita  tbe  relation  of  plalntUts  against 
tbe  Judge  of  the  district  court  Writ  denied. 

See  89  South.  4ftt 

Rehearing  denied  December  18,  1906. 

D.  Gafldry  *  Son,  J.  Sully  Hartel,  and 
Blctaardson  &  SooU^  for  relators.  Resj^ndent 
Judge,  pro  ssb 


Statonent  of  the  Osasb 

NICHOLLS,  J.  In  their  application  for  a 
mandamus  relators  (who  were  plaintUCs  In 

the  salt  of  J.  Sully  Martel  t.  JauUngs-H^- 
wood  Oil  Syndicate  et  aL,  88  Sooth.  2S8,  ou 
the  docket  of  tbe  Supreme  OoorQ  aw :  That 
a  final  Judgment  bad  beat  rendwed  in  that 
suit  recognising  plalntUEs  to  be  the  owners 
of  an  undivided  one-fifth  Interest  of  a  cw- 
tain  tract  of  land  described  In  their  petition, 
and  of  all  the  tAl  produced  thwefiwm,  and 
allso  reinstotlng  a  writ  of  seaneetratlon, 
which  had  been  Issued  In  said  suit  against 
the  oil  produced  flrom  said  profferij.  That 
ttils  honorable  court  further  rendered  Judg- 
ment condenmins  Um  Jennlngs-HcTwood  Oil 
Syndicate,  defendant  in  said  suit,  a  otwpo- 
ratlon  organised  under  the  laws  of  Louisiana 
and  domiciled  In  the  parish  of  Calcasieu, 
Alba  Heywood,  being  presldoit  cf  same,  to 
pay  all  tbe  costs  therefor.  That  said  suit 
was  remanded  to  the  lower  court  for  the 
sole  and  only  purpose  of  enabling  an  account- 
ing to  be  had  betwe^  the  parties,  to  arrive, 
at  the  quantity  of  oil  produced,  and  at  tbe 
actual  expense  ot  iffodutdng.  preservlnft  and 
marketing  same,  which  apemae  was  to  be 
paid  by  petitioners  befbre  being  placed  In 
possession  of  said  olL 

That  upon  said  cause  bdng  remanded  the 
Honorable  Philip  S.  Pogh,  Judge  of  the 
Eighteenth  Judicial  district  court,  from  which 
said  cause  was  appealed,  promptly  ordered 
the  reissuance  of  tbe  said  seanestratloii  as 
decreed  by  this  honorable  court,  and  Oat 
under  said  sequestratKm  tbe  aberlff  s^sed 
and  took  Into  his  possestfon  something  over 
a  million  and  half  barrels  of  oil.  which  <Al 
be  has  continued  to  hold  down  to  tbe  present 
time. 

That  J.  L.  Murrel,  the  sheriff  of  the  parish 
of  Acadia,  bad  incurred  expenses  in  main- 
taining said  sequestration  of  $1.767JS0  from 
the  date  of  tbe  reissuance  thoret^,  ondn  tbm 
Judgment  of  this  court,  down  to  the  Ist  day 
of  August,  1906,  which  expenses  were  for 
tbe  wages  of  ke^ers  necessarily  employed 
to  hold  and  guard  said  oIL  and  which  were 
costs  of  court,  for  which  said  Jennlngs-Hey- 
wood  Oil  Syn^cate  had  been  decreed  liable 
by  this  court  That  petitioners  demanded 
payment  of  said  bill  of  the  said  Joinlngs- 
Heywood  Oil  Syndicate,  and  were  refused, 
and  that  thereupon  petltlonos  taistltnted  a 
rule  before  said  Honorable  Philip  8.  Pugh. 
Judge,  to  show  cause  why  said  costs  should 
not  be  taxed  against  said  Jenntngs-Heywood 
Oil  Syndicate  under  the  aforesaid  Judgment 
of  this  court  but  that  after  hearing  said 
rule  to  show  cause,  said  Philip  S.  Pugh  de- 
clined to  tax  same  against  said  J&mlngs- 
Heywood  Oil  Syndicate,  as  he  was  Imperative- 
ly required  to  do  under  tbe  aforesaid  Judg- 
ment of  this  court  That  In  order  to  compel 
the  enforcement  of  the  Judgment  at  this 
court,  mandamus  should  Issue  against  said 
PhlUp  S.  Pugh.  Jndge,  ordwlng  and  com- 
manding blm  to  tax  said  costs  against  salif 
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Jennlngs-H^rwood  Oil  Syndicata.  That  due 
notice  had  been  glren  in  writing  to  the 
counsel  for  the  Jeimlnge-Herwood  OU  Syn- 
dicate and  to  PblUp  &  Pngh,  jodfe^  of 
petltlonenf  intention  to  apply  Coc  thla  man- 

In  Tiew  of  the  praniaea  petitkmen  i«ay 
•d  that  a  nmndamna  lame  herein  ordering 
and  commanding  aaid  Philip  S.  Pngh,  Judges 
to  enforce  the  lodgmoit  ot  thla  court  hweto* 
fore  rendered  in  the  abore  numbered  and 
entitled  canae,  by  taxing  against  the  Jen- 
idnga^Heywood  Oil  Syndicate  aa  coati  tlie 
aforesaid  blU  of  the  aberlff,  Incurred  in  the 
encatloD  of  the  writ  of  aeaoeatratiui  rdn- 
Btated  by  this  court  Petltlonere  further 
prayed  tliat  due  notice  of  thla  awHcatlon 
be  gtrai  the  partlee  In  Interest  and  that  they 
be  finally  awarded  aoeh  equitable  relief  aa 
xnlght  aeem  to  the  court  to  be  required. 

The  district  Judge,  having  been  ordered 
to  ahow  cause  why  the  application  ahonld 
not  be  granted  and  the  writ  Isaoed,  answer- 
ed that  relators^  in  behalf  of  the  aberlff  «C 
the  parish  of  Acadia,  having  ruled  tlie  de- 
fendants  to  show  caose  why  his  bill  should 
not  be  taxed  against  them  under  the  JuAg- 
mmt  rendored  In  the  suit  ottltled  J.  Solly 
Martel  et  aL  t.  The  Syndicate,  h«  after 
hearing,  refused  to  tax  againat  the  defend- 
ants all  costs  aocmlng  after  the  flnal  decl- 
■ioo  ot  the  original  action  by  the  Suprone 
CJourt,  but  did  tax  against  the  dtf endants 
«n  costs  Incurred  prior  thereto. 

That  all  future  coats  of  the  sheriff  ftom 
the  rendition  of  flie  flnal  Judgmoit  by  the 
Supreme  Court,  including  keepeiy'  fees  and 
costs  at  storage  of  oil  on  liand,  were  held 
In  abeyance  by  ttiis  court  until  Judgmoit 
bad  been  rendered  by  this  court  In  the  ac- 
tion for  accounting,  for  whldi  0ie  case  liad 
been  specially  remanded. 

niat,  while  the  sequestration  was  main- 
tained and  perpetuated,  it  mli^t  be  possible 
on  the  trial  of  tlie  Issues  tliat  Uie  account 
at  the  defendants  would  be  more  than  the 
Talne  vC  the  oil  on  hand,  and  In  that  event 
tlie  costs  would  apparently  have  to  be  borne 
by  the  plaintiffs.  If,  on  the  other  hand,  the 
value  of  the  oil  OEceeded  the  donands  of  the 
Het&iAantB,  fhea  the  coats  would  have  to  be 
borne  by  the  defendants,  and  in  either  evait 
the  plalntlfta  would  be  'primarily  bound  to 
the  sheriff  for  all  costs.  It  Is  questionable 
whether  In  any  event  ttie  oil  Itself  could  be 
bdd  by  the  sfaorlff  for  his  costs,  and  that 
it  is  right  and  proper  that  he  afaould  be  pro- 
tected In  the  exercise  of  a  ministerial  duty. 

Tlut  ttie  said  relatOTs  having  submitted 
themselves  to  the  Jnrlsdictlon  of  thU  court 
and  having  invoked  his  aid  In  behalf  ot  the 
aherlfl,  their  only  remedy  is  an  appeal 
tnm  the  Judgment  roidered  by  thia  OOOfft; 
and  not  by  a  mandamus  proceeding. 

And,  further  answering,  respondent  avet^ 
red  (hat  be  had  no  desire  to  trench  upon 
the  poweia  d  the  nppet  court,  nor  to  act 
tn  any  msnner  contrary  to  the  Judgment 


rendered,  but  that  he  con8ld««d  that  under 
tito  law  thla  is  a  matter  wlileb  was  to  be 
detcamlned  1^  Um  upon  the  trial  of  that 
branch  of  the  case  which  was  remanded, 
and  that  all  costs  accruing  since  the  rendi- 
tion of  file  flnal  Judgment  ot  the  Supreme 
Court  were  to  be  considered  by  him  when 
the  suit  for  settlement  and  aceountbig  waa 
decided,  and  that,  while  defendants  m  the 
main  actkm  were  responsible  for  all  costs 
up  to  the  rendition  of  the  flnal  Judgment, 
yet  all  future  costs  were  to  be  detnmlned 
by  this  court  as  above  stated. 

That  resiwndent  had  annexed  copy  of  re- 
lators* petition,  with  sherifT^  bill  and  the 
Judgment  of  the  court  thereon,  to  Ae  pro- 
ceedings in  No.  16,814  (In  re  J.  Bully  Martel 
et  al.,  8d  South.  70S),  qqplylng  for  writ  of 
prohibition,  to  whl^  reference  was  now 
made. 

In  view  of  tibe  premises  respondeat  prayed 
that  In  paastaig  upon  this  proceedings  the 
court  direct  Um  upon  the  point  as  to  wheth- 
er in  a  Judicial  sequestration  the  oil  itself 
oonld  be  held  tor  costs,  whether  the  court 
has  the  authority  under  the  law  to  order 
ttie  same  sold  for  the  payment  of  the  sber- 
UTb  costs,  and,  also,  as  to  whether  plaintiffs 
or  defendants,  ^at  whose  instance  Jiidlcla) 
sequestration  was  obtataied,  could  not  be 
compelled  by  law  to  advance  mouey  from 
time  to  time  to  pay  the  necesaary  expenses 
for  the  preservation  and  storage  of  the  oD 
sequestered,  so  that  hereafter  respondent 
would  understand  what  the  court  desired, 
and  govern  himself  accordln^y. 

la  view  of  the  premises  he  prayed  that 
he  be  dismissed  at  costs,  and  that  the  writ 
ot  mandamna  herein  prayed  for  be  daoied. 

Opinion. 

This  application  was  baaed  upon  the 
theory  and  belief  that  thla  court,  In  the 
Judgment  rendered  by  It  In  the  suit  upon 
its  docket  numbered  15305,  entitled  Martel 
et  al.  V.  loBnlngs-Heywood  Oil  Syndicate. 
114  La.  861,  88  South.  263,  had,  In  decreeing 
that  the  defendants  In  that  suit  pay  all  costs 
of  suit,  placed  matters  In  that  suit  as  to  costs 
in  such  a  condition  as  to  make  It  the  duty 
of  the  district  court  on  the  remanding  of  the 
case,  upon  application  made  to  it  by  the  pres- 
ent relators,  to  tax  the  expenses  which  would 
be  Incurred  by  the  sheriff  (after  the  rein- 
statement by  the  district  court  of  the  seques- 
tratlon  which  it  had  previously  set  aside)  In 
maintaining  that  reinstated  sequestration, 
and  which  expmises  wore  stated  to  amount  to 
$1,767.  That  in  refusing  to  tax  such  later 
expenses  as  costs  upon  relators*  demand,  tho 
Judge  was  violating  the  orders  of  this  court, 
and  should  be  compelled  by  It  to  do  so  by 
mandamus.  Relators  are  In  error  In  sup- 
posing that  our  decree  covered  any  expenses 
and  costs  other  than  those  which  had  been 
Incurred  up  to  the  time  of  its  rendition. 
Referring  to  that  subject;  we  aaldi 
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"The  Question  of  ezpeoMS  li  one  (tf  mach  dif- 
ficulty and  complexltT  and  the  pleadinn  and  the 
evidence  are  not  snmclent  to  enable  It  to  pan 
on  that  question,  and  therefore  it  la  forced  to 
ranand  the  cause  on  that  point." 

The  cause  was  In  fact  remanded,  with 
leave  to  plaintiffs  to  amend  their  pleadings 
for  the  purpose  of  determining  the  quantity 
of  oil  to  which  they  were  entitled  and  the 
expense  to  be  reimbursed  or  deducted,  and 
for  an  accounting  between  the  parties.  The 
question  of  expenses  and  future  costs  was 
left  by  our  decree  an  open  question,  to  bft 
thereafter  settled  in  the  district  court 

It  Is  not  asserted  by  relators  that  any  such 
accounting  bad  been  asked  for  or  taken 
place  between  the  parties,  or  that  their  re- 
spective liability  as  to  such  future  expenses 
and  costs  have  as  yet  become  fixed  and 
determined.  We  do  not  find  that  the  district 
Judge  has  refused  to  obey  our  Judgment,  and 
therefore  subjected  himself  presently  to  man- 
damus. On  the  contrary,  he  has,  according 
to  his  answer,  liquidated  and  settled  the 
rights  of  all  parties  up  to  the  time  of  the 
remanding  of  the  cause.  He  has  simply 
held  the  question  of  the  future  costs  and  ex- 
penses of  the  sheriff  In  abeyance  natil  Judg- 
ment should  be  rendered  by  it  in  the  action 
for  accounting,  for  which  thtf  case  has  been 
specially  remanded.  Non  constat  what  will 
be,  BS  between  the  parties  to  the  suit,  the  : 
result  of  the  accounting.  We  do  not  think 
we  would  be  warranted  in  Interfering  in  the 
case  in  Its  present  condition.  It  Is  to  be 
noted  that  the  sheriff  is  not  presently  before 
the  court  seeking  a  liquidation  and  settle- 
ment of  his  expenses,  but  that  the  plaintiffs 
are  mortog  in  this  matter,  and  solely  In 
their  own  Interest 

We  do  not  think  that  this  application  for 
a  mandamus  la  well  founded.  State  ex  reL 
Bent<m  t.  Thompson,  106  I«a.  89S,  80  South. 
899 ;  Code  Prac.  art.  051. 

The  district  Judge  requests  the  Supreme 
Court,  in  passing  upon  the  issue  submitted 
to  it  on  this  application,  to  instruct  him  as  to 
the  course  which  he  should  follow  touch- 
ing a  number  of  matters  which  he  seta  out ; 
but  we  cannot  do  so  by  anticipation.  They 
are  matters  which  will  have  to  be  raised  and 
decided  In  the  district  court  and  we  can  deal 
with  them  and  they  should  reach  us  on  an 
appeal.  The  orders  hereinbefore  granted  are 
set  aside,  and  relators'  application  for  a 
mandamus  is  rejected,  with  costs. 


MOTLOW  et  aL  T.  JOHNSON. 
(Supreme  Court  of  Alabama.  Dec.  21,  190B.) 
1.  Oahehq— Bkcovubt  of  Monet  Lost— Lu- 

BILTTT  or  CONTBIBUTOB  TO  JOIST  ITDHOI 

— Statutobt  Pbovisioks. 
Under  Code  1880,  8  2168,  providing  that 
any  person  who  has  paid  any  money,  etc.,  lost 
upon  any  game  or  wager  may  recover  such 
money,  etc,  by  action  commenced  within  six 
months  fnnn  the  time  of  such  payment  <uw  who 


contributes  to  a  fund  placed  as  a  bet  Is  not 
liable  jointly  with  his  co-contributors  to  the 
loser  of  the  bet  for  the  amount  lost,  but  ia 
liable  only  for  his  proportion  of  the  winninga 
aetoaity  received  by  him. 

[Ed.  Note.— For  cases  in  point  ase  vol.  24. 
Cent  Dig.  Gaming,  (  61.] 

Appeal  from  City  Court  of  Oadaden;  John 
H.  Disque,  Judge. 
"To  be  officially  reported." 
Action  by  Thomas  L.  Johnson  against 
Spoon  Hotiow  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed. 

Le^  Lee  ft  Lee  and  Ooodbne  ft  Blatikwood, 
for  appellantSL  George  D.  Motley,  for  appel- 
lee. 

DBN80N,  J,  Thomu  L.  Johnson  and  B. 
T.  CoIUer  made  a  bet  of  $7S0  a  aide  on  the 
result  of  the  primary  election  held  in  Eto- 
wah county,  April  11, 1904,  to  nominate  candi- 
dates for  stete  and  county  offices.  The  bet 
was  made  with  reference  to  tte  resnlt  ot  the 
election  aa  to  probate  Judge.  The  money 
($1,600)  was  plac^  In  the  hands  of  one 
Miller  a*  stakeholder.  Collier  won  the  bet, 
and  Miller  turned  the  money  orer  to  Um. 
Johnson,  within  the  time  proTlded  by  the 
statute  (Code  1896,  |  2168),  conunotced  this 
action  against  B.  T.  Collier  and  Spoon  Mot- 
low  to  recoTW  tlie  money  lost  on  aald  bet 
j  There  was  a  Judgment  In  the  court  below 
in  foTor  of  Johnson  against  the  defoidants 
for  the  amount,  $750,  besides  interest  From 
that  Judgment  this  appeal  was  taken  by  the 
defendante. 

The  facte  In  brief  are  these:  Collier  made* 
the  bet  with  Johnson  without  disclosing  the 
fact  that  any  otbw  persona  were  interested 
In  It  The  money  bet  by  Collier  beltmged  to 
other  parties,  he  had  no  interest  in  It,  but  he 
"got  a  commission  for  placing  the  money." 
for  making  the  bet  This  commission  was 
deducted  from  the  winnings.  Collier  had 
$350  belonging  to  two  other  parties,  whose 
names  are  not  disclosed  in  the  evidence,  to 
bet  on  the  election,  and  he  got  $400  more 
from  Motlow.  Motlow  put  In  his  $400  to 
make  up  the  amount  bet  $7G0.  Collier  never 
told  Motlow  who  the  other  parties  interested 
In  the  bet  were,  nor  did  he  tell  them  that 
Motlow  was  interested  in  it  All  parties 
knew  that  the  bet  was  to  be  made  by  Collier 
on  the  election.  And  Motlow  knew  that 
Collier  was  not  betting  any  of  his  (Collier's) 
own  money.  When  CoHlw  called  on  the 
stekeholder  for  the  money,  Motlow  went 
with  him.  Collier  paid  Motlow,  out  of  the 
$1,S00  delivered  to  him  the  stekeholder, 
$760,  $400  to  replace  the  $400  furnished  by 
Motlow,  and  $360  represented  Motlow's  pro- 
portion of  the  winnings  after  allowing  Col- 
lier $40  as  commissions  for  making  the  bet 
Thus  Motlow  received  of  the  winnings  $360 
net  The  court  at  the  request  of  the  plain- 
tiff, In  writing  gave  the  general  afllrmative 
diarge  with  hypothesis  In  his  faror  and 
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refused  lite  cltarges  reqneated  jointly  and 
severally  by  the  defendants. 

The  only  question  presented  for  determi- 
nation hare  Is,  whether  or  not  the  defend- 
ants were  Jointly  Uahle  to  plaintiff  for  the 
$750.  Irre8i>ectlTe  of  statute  law,  this  court 
bas  held  that  bets  on  the  result  of  elections 
are  void  at  common  law  as  against  public 
policy.  Foreman  v.  Hardwlck,  10  Ala.  316. 
See,  also,  Hlckerson  t.  Benson,  8  Mo.  8,  40 
Am.  Dec.  11.5;  Russell  t.  Pyland,  2  Humph. 
131,  36  Am.  Dee.  307;  Wheeler  v.  Spenrer, 
15  Conn.  28;  Tarlton  t.  Baker,  18  Vt.  8. 
44  Am.  Dec.  358;  Machir  t.  Moore.  2  Orat 
257;  Gregory  v.  King.  58  111.  169,  11  Am. 
Hep.  56;  Vischer  v.  Yates.  11  Johns.  23;  Al- 
len T.  Beam,  1  Term.  66.  "The  parties 
stand  In  pari  delicto.  Neither  have  a  claim 
to  any  particular  favor  or  Indulgence  of  the 
court"  And  It  is  only  by  virtue  of  the  stat- 
ute that  the  plaintiff  may  recover  money  paid 
on  the  wager  from  any  one.  The  statute 
(Code  1896.  %  2168)  provides  that:  "Any  per- 
son who  has  paid  any  money,  or  delivered 
any  thing  of  value,  lost  upon  any  game  or 
wager  may  recover  such  money,  thing  or 
Its  value,  by  action  commenced  within  six 
months  from  the  time  of  such  payment  or 
delivery."  The  plalntift  and  Collier  alone 
made  the  bet  on  the  election.  They,  os- 
leusibly,  were  the  only  persons  who  furnished 
the  money,  and  deposited  It  In  the  hands  of 
the  stakeholder.  It  does  not  appear  that  the 
plaintiff  knew  that  any  one  was  Interested 
in  the  bet  other  than  himself  and  Collier, 
nor  does  It  appear  that  Motlow  knew  with 
whom  Collier  would  bet  before  the  bet  was 
made.  The  theory,  and  the  only  theory, 
upon  which  the  plaintiff  may  recover,  even 
under  the  statute.  Is  that  the  defendants 
have  mon^  beloi^lng  to  the  plaintiff  which 
they  hare  no  right  to  retain.  The  object  of 
the  statute  avoiding  gaming  contracts  Is,  be- 
sides placing  the  seal  of  the  law's  condemna- 
tion on  such  contracts,  to  put  the  parties  In 
statu  quo  as  to  all  money  won  or  lost  The 
only  money  lost  by  the  plaintiff  that  ever 
went  into  the  defendant  Motlow's  hand^— 
that  can  be  said  to  hare  been  paid  by  the 
plaintiff  to  Motlow  as  money  lost  upon  the 
wager — was  $400  paid  to  him  by  Collier. 
Certainly  if  $400  was  all  the  money  won 
by  Motlow,  that  was  the  extent  of  his  In- 
terest  In  the  bet.  It  would  seem  that  the 
object  of  the  statute  would  be  carried  out 
holding,  under  the  facts  of  tbls  case,  that 
the  plaintiff  may  recover  against  Motlow  for 
the  amount  received  by  him  of  thb  winnings, 
and  that  to  hold  that  plaintiff  may  recover 
of  the  defendants  Jointly  the  whole  amount 
lost  wonld  be  alkiwfaig  the  plaintiff  to  re- 
cover of  Motiow  money  that  never  was  re- 
,  ceived  by  him,  ancb  a  Judgment  would  not 
place  or  leave  Motlow  In  statu  quo.  Zielly 
V.  Warren,  17  Johns.  102. 

The  argument  made  by  appellee's  counsel 
ud  the  theory  upon  which  he  seeks  to  main- 


tain the  Joint  recovery  against  the  defend- 
ants Is  that  there  was  a  conspiracy  between 
the  parties  defendant  Several  authorities 
have  been  cited  as  supporting  the  argument 
and  theory.  The  most  pointed  of  the  au- 
thorities cited  is  that  of  Preston  v.  Hutchin- 
son, 29  Vt  144.  As  win  be  discovered  on 
examination  of  that  case,  the  evidence  show- 
ed a  secret  agreement  between  two  gamblers 
to  play  in  common  against  an  unsuspecting 
third  party  and  to  divide  the  winnings, 
whlcberer  should  win,  between  themselves; 
as  suggested  by  appellant's  counsel,  "thus 
plucking  a  victim."  Such  an  agreement 
shows  not  only  an  agreement  to  cheat  hut 
shows  a  Joint  interest  in  all  the  winnings. 
The  other  cases  cited  by  appellant's  counsel 
were  either  under  statutes  which  made  all  the 
winners  jointly  liable  or  the  facts  differenti- 
ate them  from  the  case  we  have  In  hand. 
Here  all  that  Motlow  did  was.  to  contribute 
money  to  be  used  in  a  bet  that  would  be 
made  by  Collier  with  another  person  not 
revealed  to  Motlow,  and  to  receive  wiunings 
in  proportion  to  the  amount  contributed  by 
him. 

We  think  we  will  conserve  the  purpose  of 
the  statute  holding  under  the  facts  of  the 
case  that  the  court  erred  in  giving  the  af- 
firmative charge  asked  by  the  plaintiff  and 
in  refusing  that  requested  by  the  defendants. 
In  other  words,  that  the  plaintiff  was  not 
entiUed  to  maintain  the  action  against  the 
defendants  Jointly. 

The  Judgment  of  the  city  court  Is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON.  DOWDELL,  and  SIMPSON, 
33.,  concur. 


HOOPER  V.  NUCKLES. 
(Snpreme  Court  of  Alabama.  June  8,  1005.) 

1.  GaUINO  —  SPECUUkTIVl  Tb&nsactions  — 
VAI.IDITT— BUKDEN  OF  PbOOF. 

It  is  presumed  that  a  contract  for  the  pur- 
chase of  futures  is  valid,  and  the  burden  of 
showing  its  illegality  Is  on  the  party  alle^ng 
the  same. 

[Ed.  Note.— For  cases  in  point,  see  voL  24, 
Cent  Dig.  Gaming,  |  100.] 

2.  Same— Sales  fob  Futobs  Delivebt— Va- 
lidity. 

Where  parties  to  a  contract  for  the  sa]« 
of  future  cotton  understand  and  Intend  that 
the  seller  shall  deliver  and  that  the  buyer  shall 
pay  for  the  cotton  at  the  maturity  of  the  con- 
tract the  transaction  is  legal  and  valid,  regard- 
less of  whether  the  seller,  at  the  time  he  made 
the  contract,  had  the  cotton  on  hand  or  not. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
Cent  Dig.  Gaming,  S§  21,  22^ 

&  SAHB— IHTEHTION  OF  PABIIES. 

In  determining  the  validity  of  a  contract 
tor  the  sale  of  futures,  the  real  intention  of  the 
parties  as  dlsdosed  by  the  evidence  must  control. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 
Cent  Dig.  Gaming,  ||  1&-22.) 
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4.  Sau. 

In  order  to  Inralidate  a  contract  for  the 
sale  of  future  cotton,  it  is  not  enough  to  show 
that  one  party  merely  intended  to  speculate  in 
prices ;  but  it  must  be  shown  that  both  of  the 
parties  contemplated  and  intended  only  a  settle 
ment  of  the  difference  beween  the  contract  and 
the  market  price. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  24, 
Cent.  Dig.  Gaining,  S  20.] 

5.  8amb— Deposit  of  Maboihb. 

The  fact  that  margliu  an  required  to  bt 
deposited  as  secarlty  on  a  tale  of  tuttiraa  doea 

not  invalidate  the  contract 

Appeal  from  Chancery  Goart,  MairiiaU 
County;  William  H.  Sim[MOii,  Chancelkn-. 

"Not  officially  reported," 

Suit  by  J.  F.  Hooper  against  O.  A.  Nncklei. 
From  a  decree  In  favor  of  respondent,  com- 
plainant appeals.  Reversed. 

Street  &  Isbell,  for  appellant  Lee,  Lee  ft 
Lee,  for  appellee. 

TTOON,  J.  The  purpose  of  this  enlt  la 
to  foreclose  three  mortgages  executed  by 
respondent  to  complainant  upon  the  same 
property  to  secure  three  promissory  notes, 
the  consideration  of  each  of  which  it  Is  al- 
leged was  for  the  loan  of  mon^.  The  de- 
fense set  up  assails  the  consideration  of  the 
notes  on  accomit  of  lllegalt,ty.  It  is  sou^t 
both  by  the  allegations  of  the  answer,  which 
is  made  a  cross-bill,  and  the  testimony  of 
respondent,  to  establish  that  the  notes  were 
glvm  for  losses  on  "cotton  futures"  bought 
by  respondent  of  complainant,  and  there  was 
no  Intention  or  contemplation  that  the  cotton 
should  be  delivered. 

The  presumption  Is  that  the  contract  for 
the  purchase  of  the  cotton  was  valid,  and 
the  burden  of  showing  its  illegality  as  al- 
leged is  upon  the  cross-complainant  Has  be 
sustained  the  burden?  It  Is  undoubtedly 
true  that  the  notes  were  givra  for  losses  on 
a  contract  for  "future  cotton";  but  it  is 
not  shown  that  It  was  the  Intention  of  the 
parties  that  no  cotton  was  to  be  delivered, 
or  that  It  was  contemplated  by  both  of  them 
that  none  should  be  delivered  upon  the  ma- 
turity of  the  contract  On  the  contrary,  the 
respondent  testifies  that  by  the  terms  of  the 
contract  the  cotton  was  to  be  delivered  upon 
bis  giving  four  or  five  days'  notice,  if  he 
wanted  the  cotton,  before  the  maturity  of  tbe 
contract  It  is  of  no  consequence  whetber 
tbe  complainant  at  the  time  he  made  tbe 
contract  of  sale,  had  the  cotton  on  hand  or 
not.  If  the  parties  understood  and  Intended 
that  the  seller  should  deliver  and  tbe  buyer 
Rbould  pay  for  the  cotton  at  tbe  maturity 
of  the  contract,  it  was  a  legal  and  valid 
transaction.  Ferryman  v.  Wolffe,  93  Ala. 
290,  9  South.  148;  Hawley  v.  Bibb,  69  Ala. 
r,2. 

Tbe  real  intention  of  tbe  parties,  of  course, 
must  determine  the  character  of  tbe  trans- 
action; and  in  arriving  at  tbe  Intention  we 
nmst  be  governed  by  tbe  eridence,  and  not 
by  conjectures  based  upon  our  knowledge 


of  othv  contraeCiL  It  li  not  auqgh  ttuit  one 
party  only  intoided  a  «pecnlatkm  In  prices. 
It  must  be  shown  that  both  of  tbem  did  not 
Intend  a  dellTery  of  the  cotton,  bnt  contem- 
plated and  intended  only  a  settlement  of  tbe 
difference  between  the  contract  and  the 
market  price.  The  mere  fact  that  margins 
were  required  to  be  deposited  as  a  security 
does  not  make  the  contract  lllegaL  Note  to 
Crawford  t.  Spencer,  1  Am.  St  B^.  752. 

On  a  review  of  tbe  evidence  we  are  of  the 
opinion  that  tbe  cross-complainant  has  not 
sustained  the  burden  of  showing  tbe  Illegality 
of  the  contract  Tbe  decree  appealed  from 
must  be  reversed,  and  one  will  be  bars  ren- 
dered foreclosing  the  mortgages. 

Reversed  and  rendered. 

McCLBLLAN.  a  J.,  and  SIUFSON  and 
ANDERSON,  JJ..  concur. 


RUSSELL  T.  BROADDS  COTTON  MILL& 
(Supreme  Court  of  Alabama.  June  30.  1806.) 

1.  Evidence  —  Pasol  Bvidbhcb  —  YABTiiia 

WbITTEN  iNSrBtTKENT. 

In  an  action  to  recov«  the  amount  of  a 
snbscription  to  defendant's  capital  stock  under 
an  agreement  reading,  "In  your  subecribing  for 
one  thousand  dollars  of  stock  in  the  cotton  mill, 
etc.,  you  are  to  have  your  money  back  if  the 
mill  enterprise  does  not  within  one  year  frMn 
Its  organization  sstabli^  a  tiling  plant  like- 
wise,"  and  signed  with  the  nam4s  of  three  in- 
dividuals, parol  evidence  was  inadmissible  to 

Elead  or  prove  that  defendant  was  intended  to 
a  bound  by  the  instrument 

2.  Cospoa^TJOHs— SiTBSCBipnoNB  TO  Stock— 
Aon  or  Pbouoisbs. 

The  fact  that  two  of  the  parties  whose 
names  were  subscribed  to  suck  instrument  were 
commissioners  to  open  books  of  sulwcription  to 
the  capital  stock  of  the  proposed  corporation, 
and  were  its  promoters,  conpled  with  the  fur- 
ther fact  that  the  writing  was  executed  by  the 
parties  contemporaneonsw  with  plalntilTB  sub* 
Bcription  to  the  stock,  did  not  render  defendant 
liable. 

Appeal  from  Circuit  Court,  Jackson  Codih 
ty;  A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Action  by  I.  P.  Russell  against  tlie  Broadns 
Cotton  Mills.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

This  was  a  suit  brou^  to  recovw  the 
amount  paid  In  tbe  Broadus  Cotton  Mill  on 
subacriptlou  to  the  ca^tal  stock  thereof  im- 
der  the  following  agreonent:  "Stevenson, 
Ala..  April  10,  1901.  L  P.  BnBBell,  Esq.: 
In  your  subscribing  fbr  one  tbonsand  d^ljOCKfi 
dollars  of  stodc  in  iha  cotton  mill  we  are 
arranging  for  Sterenson,  It  is  the  understand- 
ing and  agreanent  that  you.  In  making  said 
subscription,  are  to  have  your  money  back 
and  said  subscription  canceled  <lf  you  shall 
so  desire).  If  the  mill  enterprise  does  not 
within  one  year  from  its  organization  estab- 
llsb  a  tiling  plant  likewise.  [Signed]  S.  8. 
Broadus.  P.  B.  Tlmberlake.  J.  F.  Washing- 
ton"—and  alleging  the  fallnce  within  one 
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year  after  tbe  organteatVni  d  tbe  mill  to 

erect  a  tillns  plant 

W.  F.  EsBllnger,  for  appellant  X  B. 
Brown,  fi>r  appellee 

TYSON,  3.  Tbe  written  obUgatfam  de- 
clared upon  for  a  reoorerr  does  not  purport 
to  bind  tbe  defendant  It  la  not  signed  by 
It  or  by  any  one  pnrportlns  to  act  for  it  and 
In  Its  behalf.  On  Ita  face  It  Is  clearly  tbe 
Individual  obligation  of  Broadns,  Tlmbtflake, 
and  Washington.  Sneb  being  Its  legal  effect. 
It  la  not  permissible  to  plead  at  prove  tbat 
It  waa  intended'  that  defradant  was  to  be 
bound  by  It  Bldunond  L.  &  M.  Wwks  t. 
Moragne^  110  Ala.  80,  24  South.  8S4;  a.  c, 
124  Ala.  687,  27  South.  240.  And  clearly, 
unless  the  plaintiff  Is  legally  mtltled  to  es- 
tablish tbe  fact  that  th»  partlea  named  above, 
who  dgned  tbe  instrument  Intended  to  bind 
the  defendant  corporation,  tiiere  could  not 
be  a  recovery  against  It  Tbe  fact  tbat 
Broadns  and  Washington  were  the  commis- 
sioners to  open  books  of  snbscrlption  to  tbe 
capital  stock  of  the  proposed  corporation  and 
were  its  promoters,  coupled  with  the  farther 
fact  that  the  writing  sued  on  was  executed 
by  them  and  Timberlake  contemporaneously 
with  plaintiff's  subscription  to  the  etotA, 
does  not  and  cannot  make  the  defendant  li- 
able on  the  instrument  whicb  purports  to  be 
their  individual  obligation. 

The  plea  of  tbe  general  issue  pat  In  Issue 
the  defendant's  liability  vel  nou,  and  upon 
that  plea,  under  tbe  evidence,  the  general 
affirmative  chai^  requested  by  defendant 
was  pn^wrly  given.  This  rendm  it  unnec- 
essary  to  review  the  mllnga  of  the  court 
upon  other  matters. 

AiBrmed. 

McCLELLAN,  G.  J.,  and  8I&1PS0M  and 
ANDBRSON,  JJ.,  concur. 


TROT  V.  LONDON. 
(Supreme  Court  of  Alabama.  Dec.  19,  1906.) 
iNsusAncB— Lire  Foliot— AssiGincxiiT— In- 

8UBABU  InTEREST— PSXSnifFTIOH. 

Where  plaintiff  assigned  a  life  insorance 
policy  to  tesUtor  to  secure  an  indebtednen, 
present  and  prospective,  from  insured  to  testa- 
tor, the  burden  was  on  the  executrix,  claiming 
the  proceeds  of  the  policjr  under  such  asBign- 
ment,  both  to  allege  and  prove  an  ezisting  lo- 
debtednesa ;  there  being  no  presumption  that 
testator  liad  an  Insurable  Interest  in  plaintifTs 
life  sufficient  to  sustain  the  assigDment. 

Appeal  from  Ct^  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  Alexander  T.  London  against 
the  Mutual  life  Insurance  Company  of  New 
Tork.  Defendant  filed  a  bill  interpleading 
Florence  L.  Troy,  as  executrix  of  the  estate 
of  Daniel  S.  Troy,  deceased,  as  a  claimant  of 
the  fund.  From  an  order  sustaining  a  d» 


murrer  to  such  dalm,  claimant  aroeala.  Af- 
firmed. 

Thomas  H.  Watta,  for  a^ellant  Lcmdon 
ft  Ixmd<m,  for  appellee. 

HARALSON,  J.  In  1887  the  plaintiff  In- 
sured his  life  in  the  Mutual  Life  Insurance 
Company  of  New  York,  and  on  tbe  22d  of 
June,  1903,  be  commenced  this  action  against 
tbe  company  to  recover  an  amount  alleged  t& 
be  due  to  him  by  the  terms  of  the  policy. 
The  company  set  up  that  the  claimant  Flor- 
ence L.  Troy,  as  executrix  of  the  will  of 
Daniel  8.  Troy,  deceased,  claimed  the  fund, 
paid  the  same  into  court,  and  asked  that  said 
executrix  be  required  to  come  In  and  defend 
tbe  suit 

Upon  notice,  the  executrix  came,  and,  pro- 
pounding her  claim,  stated  tbat  on  the  lOUi 
day  of  November,  1887,  the  plaintiff  trans- 
ferred and  assigned  to  her  testator  tbe  policy 
of  insurance  aned  on,  which  bad  never  been 
retranaferred  to  the  plalntlfl,  and  which  waa 
the  property  of  the  claimant  Tba  written 
aaslgnment  states,  "To  protect  D.  S.  Troy 
from  any  and  all  liability  of  or  on  account  of 
any  Indorsement  for  me,  and  to  secure  him 
firom  any  and  all  such  sums  aa  I  may  owe  him 
now  or  hereafter,  1  have  this  day  assigned  to 
tatan  all  my  Interest  in  poliir  No.  809,642  In  th» 
aald  Muttial  Life  Insurance  Oompany  of  New 
Tork,  by  the  assignment  attached  hereto,  and 
bearing  even  date  herewith.'' 

The  plaintiff  demurred  to  the  claim  thus 
set  up  by  the  executrix,  on  tbe  ground.  In 
Bidwtance,  that  It  is  not  alleged  that  at  the 
time  ot  bringing  this  suit  or  the  filing  of 
this  claim,  the  testator  or  bis  estate  was  li- 
able on  any  Indoraement  for  plaintiff,  or  that 
plaintiff  waa  indebted  to  cuiimanf  )i  testator 
OF  his  estate  In  any  anm  whatevo*,  or,  ta 
what  extent  ha  was  liable  for  plaintiff,  nor  to 
wbat  extent  plaintiff  la  Indebted  to  tbe  tes- 
tator or  his  estate. 

The  omtention  of  tba  plaintiff,  as  raised  by 
the  demurrer  to  tbe  claim,  is  ttwt  claimant 
abould  have  alleged  and  assumed  the  burden 
<tf  proving,  that  the  Intestate  was  still  liable 
under  some  lndorsem«it  «  security  for  the 
plaintiff,  or  tbat  he  was  owing  bis  estate  some 
debt  which  the  asatgnment  was  designed  to 
secure,  or  protect  from  loss.  The  contention 
of  claimant  Is,  that  the  burden  was  on  plain- 
tiff to  show  that  there  was  no  snch  out- 
standing indorsement  or  liability  for  indebt- 
edness to  claimant's  testator. 

If  there  was  no  Indorsement  by  the  testator 
for  plalntilj,  or  no  indebtedness  by  him  to  tea- 
tetor,  such  as  in  either  case,  the  assignment 
was  designed  to  protect  him,  he  would  have 
had  no  Insurable  interest  In  plaintiff's  Ufe, 
and  the  assignment  would  have  been  Illegal 
and  void  as  a  wager  policy.  Helmetag's 
Adm'r  V.  Miller,  76  Ala.  183,  52  Am.  Rep. 
316.  In  such  case  tbere  is  no  presumption 
of  an  Insurable  interest  and  the  burden  is 
on  the  assignee  to  prove  such  Interest,  it 
being  material  and  requisite  to  his  right  of  re- 
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(Ala, 


comrj.  Ala.  G.  L.  Idb.  C!o.  t.  Mobile  Go.,  81 
AU.  829,  1  South.  061 ;  Stoelker  v.  Thornton, 
88  Ala.  241,  6  Sooth.  660,  6  I<.  R.  A.  140; 
ElBberg  t.  Sewarda,  66  Hon,  28.  21  N.  T. 
Sui^  10;  19  Am.  *  ang.  Oncy.  Law  <2d  Dd.) 
87. 
Affirmed. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ., 
concnr. 


DOZIBB  LUMBER  CO.  SMFFR-IS- 
BUROH  LUMBER  00. 
(Supnme  Court  of  Alibama.  Dec  21,  1005.) 

1.  PLBADnra — PuA  nr  ABATsmrr — Pksuis- 
BiON  TO  File — Abitse  of  Dibcbxtion. 

Where,  in  an  action  against  a  foreiffn  cor- 
poration on  a  cause  of  action  arising  In  another 
state,  the  court  orerrnled  a  moti<m  to  set  aside 
the  service,  JMcause  the  person  serred  was  not 
an  officer  or  agent  of  the  corporation,  and  be- 
cause the  cause  of  action  arose  out  of  the  state, 
but  thereafter  granted  a  motion  to  set  aside  a 
Judgment  hy  default.  It  was  not  an  ^use  of 
the  trial  court's  discretion  to  permit  defendant 
to  file  a  plea  in  abatement  based  on  the  same 
grounds. 

2.  CWFOBATIOirS  —  FOBBian    OCOFOUTIOnB  — 

Aonom-^uimuomnT. 
The  dty  court  of  Birmingham  had  no 
jurisdiction  of  an  action  against  a  foreign  cor- 
poration on  a  cause  of  action  which  arose  out- 
side of  the  state. 

Apiwal  from  City  Court  of  Birmingham ; 
ObarleB  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  the  Dozier  Lumber  Company 
against  the  Smith-Isbut^h  Lumber  Company. 
From  a  Judgment  BUfltaining  daf  endant'B  plea 
in  abatemcut,  plalntifl  appealB.  Affirmed. 

The  sommoiu  was  executed  by  aarleB  on 
B.  y.  Smith  u  president  of  defendant  com> 
paof  oa  the  Slat  day  of  August,  1908.  On  the 
9th  day  of  Norember,  190S,  thwe  was  a  Judg- 
ment by  ^anlt,  on  proof  of  serrlce  of  sum- 
mons  on  E.  V.  Smith,  as  president  of  defend- 
ant company,  against  the  defendant  On  Sep- 
tember  22,  lOOB,  the  defendant  company  ap- 
peared specially  by  attorneys  and  moved  tin 
court  to  quasb  the  return  of  tbe  summons 
and  complaint  and  of  notice  of  interrogatory 
on  tlie  following  grounds:  (1)  That  Smith, 
t^on  whom  sarrice  was  maAe,  was  not  an 
officer  or  Bgent  of  defendant  corporation  wlOi- 
In  the  meaning  of  the  law  relating  to  serv- 
ice of  process  uptm  corporation.  (2)  For 
that  both  corporationa  are  foreign  corpora- 
tions organized  xatAer  the  law  of  Hassachn- 
eetts,  and  tlut  the  cause  of  action  upon  which 
this  suit  Is  fbnnded  arose  outside  of  the  state 
of  Alabama,  and  the  debt  upon  which  this 
suit  Is  founded  was  incurred  and  contracted 
ontBide  of  the  state  of  Alabama.  This  motion 
was  continued  Beveral  times,  until  the  29th 
day  of  October,  1908,  when  it  was  overruled. 
On  November  11,  1908,  motion  was  made  to 
set  aside  judgment  by  defiinlt,  ailing  sev- 
eral reasons  therefor.  On  tlie  21st  of  No- 


vCTiber,  1003,  motion  was  granted.  The  de- 
fendant then  filed  a  plea  In  abatemoit,  setting 
up  the  same  grounds  as  those  alleged  In  bis 
motion  to  quash  the  summons  and  service 
above  set  out  This  motion  was  granted  by 
the  court  on  the  28d  of  January,  1904.  On 
the  0th  of  April.  1904,  the  plalntUf  mored  tn 
strike  the  plea:  (1)  That  It  was  not  filed 
within  the  time  allowed  for  pleading;  (2) 
same  ground;  because  defendant  before 
plea  filed,  had  entered  an  appearance  in  conrt 
and  asked  for  affirmative  relief;  (4)  because 
before  the  filing  of  the  plea.  Judgment  by 
default  had  been  entered  against  the  defend- 
ant and  upon  motion  of  def^dant  the  Judg- 
ment was  set  aside;  ^  a  waiver  of  the  right 
of  defendant  to  plead  to  the  Jurisdiction  of 
the  court;  (6)  that  defendant  bad  submitted 
Itself  to  tile  Jurisdiction  of  the  conrt;  (7)  the 
rect^ttlon  of  the  Jurisdiction  of  the  court 
by  filing  in  the  court  before  a  plea  answers 
to  interrogatories  filed  by  plalntlfT  to  defend- 
ant; (8)  a  recognition  of  the  Jurisdiction  of 
the  court  by  defendant  by  filing  interrogatory 
to  Carl  Isburgh.  There  were  answers  in  rep- 
lication which  were  not  necessary  to  be  set 
out;  also  demurrers  to  replication.  There 
was  evidence  tending  to  show  the  facts  al- 
lied In  the  plea  in  abatement  and  the  mo- 
tion to  quash.  There  was  Judgment  for  de- 
fendant, and  plaintiff  appealed. 

London  &  London,  for  appellant  Gao^ 
Huddleston,  for  appellee. 

DOWDBLL,  J.  On  the  facts  as  shown  by 
the  record  It  was  within  the  discretion  of 
the  trial  court  to  permit  the  defendant  to 
file  the  plea  In  abatement  to  the  Jurisdiction 
of  the  court  and  we  fail  to  see  any  abuse  in 
the  exercise  of  this  discretion.  Hawkins  v. 
Armour  Packing  Co.,  106  Ala.  540,  17  South, 
16;  Vaugban  v.  Robinson,  22  Ala.  S19;  Maa- 
sey  V.  Steele's  Adm'r,  11  Ala.  340;  Cobb  t. 
MUler,  9  Ala.  490. 

On  the  authority  of  the  following  cases  we 
feel  constrained  to  tu>ld  that  the  dty  conrt 
was  witlMut  JuriBdlction  In  the  present  case, 
and  Ita  several  rulings  on  the  demurrers  and 
motl(ms  were  free  from  error:  Central  R.  R. 
Co.  T.  Garr,  76  Ala.  888,  62  Am.  Rep.  839;  L. 
&  N.  R.  R.  Oo.  T.  Dooley,  78  Ala.  524;  Iran 
Age  Pub.  Co.  T.  W.  U.  Tel.  Cbi,  88  Ala.  488,  8 
South.  449;  A.  O.  &  R.  B.  Go.  ▼.  (»iamUv,  98 
Ala.  817.  9  South.  286;  R  *  D.  a  &  Go.  t. 
Trowdale,  99  Ala.  804,  13  Son^  28,  42  Am. 
St  R«p.  69;  L.  ft  N.  R.  R.  Co.  T.  WlUlama,  118 
Ala.  402,  21  South.  988;  L.  *  N.  R.  R.  Qlu  t. 
Nash,  118  Ala.  477.  28  South.  826,  41  L.  a  A. 
831,  72  Am.  St  Rep.  181;  Pnlbnan  Gar  Go.  t. 
Harrison,  122  Ala.  149,  S6  South.  607,  82  Am. 
St  Rep.  68. 

The  Judgment  of  the  dty  conrt  will  be 
affirmed. 

HARALSON,  TXS(»I,  BDfPSQN,  and  DEN- 
BON,  33^  CODCOb 
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*rH0MA8  T.  BLOSS-SHEFriBLD  8TEBL  A 
lEON  CO. 

{Siiimme  Gontt  of  AlBhiinia,  Dea  21,  1906.) 

1.  Miunm  AUD  BnTANT— Duth  or  SKBVAin 
— NBQLromcB— laiTOV M  ma  Cxuse. 

Decedent  was  employed  as  defendant's  serr- 
Ant  to  cnard  an  openmji  tnm  one  of  defend- 
anfs  mines  to  prevent  the  escape  of  convicts 
employed  in  tlie  mines  tliroilgti  sacli  opening, 
ana  while  so  vag&ged  was  shot  and  killed  oj  one 
of  the  priaonera  so  nnployed.  PlaintifF  allied, 
in  various  counts  of  his  complaint,  that  deced- 
ent's death  was  proximately  caused  bv  the  neg- 
ligence of  defendant's  superintendent  In  permit- 
ting the  prisons*  to  have  a  pistol,  in  failing 
to  inspect  them  to  see  tltat  they  did  not  carry 
finanns.  and  In  allowing  ladders  in  the  shaft 
%7  means  of  which  the  convicts  might  climb 
to  the  surface  where  decedent  was  stationed. 
Held,  that  the  complaint  was  fatally  defective, 
in  that  it  diBclosed  an  Intervening,  independ- 
ent, and  eflident  cause  of  the  injury  oomplained 
of  between  the  nei^icenee  alleged  and  the  In- 

Appeal  teem  City  Court  of  Birmingham; 
Obarles  A.  Senn.  Jndga 

"To  be  official  reported." 

AcUfm  by  Benjamin  F.  Thomaa,  as  admin- 
istrator of  the  estate  of  William  H.  Thomas, 
deceased,  against  the  Sloss-Sheffleld  Steel  A 
Iron  Company,  fOr  damages  for  tiie  alleged 
wrongfel  killing  of  plalatUTs  intestate. 
From  a  decree  sustaining  dannrrers  to  tlie 
counts  of  the  complaint,  he  appeals.  Af- 
firmed. 

• 

Xbe  complaint  was  as  follows : 

"The  plaintlir,  as  the  administrator  of  the 
estate  of  William  H.  Thomaa,  deceased, 
claims  of  the  defendant  corporation  $30,000 
damages,  for  that  on,  to  wit  the  23d  day 
of  August  1002,  plaiDtUTs  decedent  William 
H.  Thomas,  was  the  servant  of  defendant 
corporation,  and  in  the  discharge  of  his  duty, 
which  duty  was  to  watch  and  guard  an  open- 
ing from  one  of  the  mines  operated  by  de- 
fendant in  or  near  Coalborg  In  said  county; 
that  defendant  employed  In  said  mine,  as 
labor  to  dig  coal,  certain  prisoners,  commonly 
called  convicts,  and  said  William  H.  Thomas 
was  employed  by  defendant  as  its  servant  to 
guard  said  opening  in  said  mine  to  prevent 
the  escape  of  convicts  from  said  mines 
through  the  aald  opening.  And  plaintiff 
avers  that  while  said  William  H.  Thomas, 
deceased,  was  so  engaged  and  employed  at 
said  opening,  and  In  the  discharge  of  his  duty 
as  the  servant  of  defendant  corporation,  one 
of  the  prisoners  so  confined  and  employed  by 
defendant  shot  deceased  with  a  pistol  and 
killed  him ;  and  plaintiff  avers  that  the  death 
of  said  William  H.  Thomas  was  proximately 
caused  by  the  negligence  of  the  defendant's 
servant  Walter  Greeham,  In  allowing  and 
permitting  said  prisoners  or  convicts  to  have 
said  pistol;  and  plaintiff  avers  that  It  was 
the  duty  of  said  Qresham  to  superintend  the 
section  of  said  conTlcte»  which  he  n^llgently 
failed  to  do  while  In  the  exercise  of  such  auper- 
intendence,  to  the  great  damage  of  plaintiff 
as  aforesaid.   Hence  this  snlt 

[Same  as  first  count  down  to  and  In- 


cluding the  words,  where  they  first  occur  in 
said  count  "with  a  pistol  and  killed  blm."] 
And  plaintiff  avers  that  defendant  through 
Its  ^ent  James  Ball,  warden  for  said  con- 
victs, knew  said  convict  was  a  dangerous 
man,  sentraced  to  imprisonment  for  life,  like- 
ly to  take  the  life  of  any  person  within  tils 
power  who  was  guarding  to  prevent  his  es- 
cape from  said  prison  or  confinement  and 
that  said  prisoner  was  likely  to  attempt  to 
escape  from  said  Imprisonment  If  provided 
with  or  allowed  to  have  firearms.  And  plain- 
tiff avers  that  defendant's  servant,  James 
Ball,  while  acting  as  such  warden  and  In  the 
exercise  of  the  duties  thereof,  negligently  per- 
mitted said  prisoner,  Robert  Stone,  to  have 
a  pistol  in  his  possession,  and  that  such  neg- 
ligence on  the  part  of  defendant's  servant 
was  the  proximate  cause  of  the  death  of  said 
William  H.  Thomas,  to  the  great  damage  of 
plaintiff. 

"(2%)  The  plaintiff  claims  of  the  defendant 
thirty  thousand  dollars,  for  that  on,  to  wit 
the  23d  day  of  August  1902,  the  defendant 
was  operating  a  mine  at  or  near  Coalburg, 
in  said  county,  by  means  of  prisoners  com- 
monly known  as  convicts,  and  had  plalntlfC's 
intestate,  William  H.  Thomas,  employed  as  a 
guard  to  watch  a  shaft  or  hole  reaching  from 
the  surface  of  the  ground  down  Into  the 
mines,  and  while  the  decedent  was  bo  em- 
ployed by  defendant  and  In  the  discharge  of 
his  duty  one  of  said  convicts,  Robert  Stone, 
shot  him  with  a  pistol  and  killed  him.  And 
plaintiff  avers  that  his  death  was  proximately 
caused  by  reason  of  a  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  In  the  business  of  the 
defendant,  In  this:  that  defendant  allowed 
ladders  to  be  In  said  shaft  or  hole,  by  means 
of  which  said  convicts  might  climb  from  said 
mine  to  the  surface,  where  decedent  was 
stationed;  and  that  said  defective  condition 
arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  de- 
fendant or  of  some  person  in  the  service  of 
the  defendant  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  were  In  proper  condition. 

"(S)  The  plaintiff,  as  administrator  of  the 
estate  of  William  H.  Thomas,  deceased, 
claims  of  the  defendant  corporation  [same  as 
first  count  down  to  the  words  "with  a  pistol 
and  killed  him"].  And  plaintiff  avers  that 
the  death  of  said  William  H.  Thomas  was 
proximately  caused  by  reason  of  the  n^ll- 
gence  of  James  S.  Ball,  a  servant  of  defend- 
ant who  tuid  superintendence  Intrusted  to 
him  and  was  then  in  the  exercise  of  anch 
superintendence,  in  this:  that  it  was  the 
duty  of  said  James  S.  Ball  to  seardi  and  ex- 
amine said  prisoner,  the  said  Robert  Stone, 
the  prisoner  who  shot  deceased,  and  see  that 
he  tiad  no  pistol  while  so  confined;  and 
plaintiff  avers  that  he  negligently  failed  to 
search  and  examine  said  Robert  Stone,  and 
that  such  negligence  proximately  resulted  In 
the  death  of  Wllltam  H.  lliomaa,  and  hence 
this  suit 
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"(4)  [Sam«  as  first,  down  to  and  Including 
the  words  'Vlth  a  pistol  and  killed  him."] 
And  plaintiff  avers  that  the  prisoner,  Robert 
Stone,  who  killed  decedent,  was  a  dangerous, 
deq)erate,  bloodtblrstr  negro,  sentenced  to 
ImprlBonment  for  life,  which  was  known  to 
defendant's  agents  and  servants  who  had 
custody  of  said  prisons ;  and  plaintiff  fur- 
ther avers  that  said  agents  and  servants 
knew  that  If  he  was  armed  it  was  reasonable 
to  believe  he  would  take  the  life  of  the  de- 
ceased, the  guard,  in  order  to  escape,  .and 
that  with  a  knowledge  of  these  facts  th^ 
negligently  permitted  him  to  have  a  pistoli 
and  that  such  negligmce  was  the  proximate 
cause  of  the  death  of  said  William  H. 
Thomas.   Hence  this  suit" 

There  wnn  demurrers  to  each  one  of  these 
counts,  whidi  were  sustained  by  the  coort 
Oonnts  A,  B,  and  O,  which  are  practically  the 
above  counts  amplified  and  ertended,  were 
filed,  to  which  demurrers  were  also  sustained. 
The  plaintiff  declining  to  plead  over,  judg- 
ment was  fttidered  for  the  defendant 

Shugart  ft  Bell,  for  aK>elUuit  Walker, 
miman,  Campbell  ft  Walker,  for  appellee^ 

DOWDELLv  X  The  complaint  contained 
several  counts;  one  for  wlllfal  killing  of 
plaintiff's  intestate,  and  the  rest  counting 
on  simple  negligence.  The  count  on  the  will- 
ful klllli^  was  withdrawn,  and  demurrers 
were  sustained  to  the  mnainlng  counts,  and, 
the  plaintiff  declining  to  plead  over.  Judgment 
was  rendwed  f<v  the  defendant 

The  only  question  raised  Is  wfaettier  the 
complaint  contained  a  cause  of  action.  We 
are  quite  clear  both  on  reason  and  authorities 
that  the  complaint  fails  to  state  a  sufficient 
cause  of  action.  That  there  was  an  Interven- 
ing, Indepmdent  and  efildent  cause  of  the 
Injury  complained  of,  between  the  allied 
negligence  and  the  injury,  we  think  there  can 
be  no  doubt  The  principle  stated  in  the 
following  cases  seem  to  settle  the  question 
and  adversely  to  the  appellant:  Western  Ry. 
of  Ala.  V.  Mutch,  97  Ala.  194,  11  South.  694, 
21  Ia  R.  A.  816,  88  Am.  St  Rep.  179;  Hender- 
son V.  Dade  Coal  Co.  (Oa.)  28  S.  B.  251,  40 
Im  R.  a..  96;  and  authorities  dted  In  those 
*-  cases.  Tbe  damages  are  too  remote. 

The  judgment  iq^tealed  tnm  most  be  af- 
flnnedi 

HARALSON,  TYSON*  ANDERSON,  and 
DENSON,  33^  concur. 


TBOTT  T.  BIRHINOHAH  RT^  LIGHT  ft 

POWER  OOl 
(Supreme  Qrart  of  Alabania.  Dee.  21,  190Q.) 
1.  EzBcirrosa  and  AmaNiSTBAitnts — ^Acnoif 
— <V>MPLAnrr. 

The  caption  of  a  complaint  showed  the  ac- 
tion to  be  by  plaintiff  as  administratrix,  while 
the  complaint  predicated  the  right  of  recovery 
upon  a  auty  owing  to  her  as  a  passenger  and 
a  breach  of  that  doty ;  tbe  aUegat3on  bemg  that 
"defendant  carried  plaintiff  as  its  paasoigsr"  J 


between  certain  statfons,  "and  while  said  car 
was  at  or  near"  a  o^tahi  station,  "and  plaintiff 
was  the  passenger  ot  deftadant,  (me  of  defend- 
ant's awvants  or  agents  In  diarge  w  omtrol 
of  said  car,  to  wit,  d^ndanf  s  eondactw,  as- 
saulted and  shot  plaintiff  with  a  pistol,  and 
so  wounded  hhn  that  he  died."  BM  that  if 
tiie  eoniplalBt  retened  to  plalntHFs  fatestate. 
it  was  tnmifflelent  to  allege  a  cause  of  aetkm.  In 
that  no  duty  or  breach  thereof  was  allied  as 
to  him. 

2.  Appi:al — Defects  nf  PLEADnroa — Supplt- 

ING  OHIBSIOITB  BT  APPELLATE  COUET. 

Where  a  complaint  in  an  action  by  an  ad- 
ministratrix failed  to  state  a  cause  of  action. 
In  that  it  used  the  word  '^tlalntiff."  instead  of 
the  words  "plaintiff's  intestate,*'  the  omission 
was  fatal,  and  Iht  Supreme  Court  bad  no  au- 
thority to  supply  tile  omission. 
8.  Same — NEOBBBirr  or  Oaraoixos  nr  IjOwb 

COUBX   TEAT   No  OaUBB  OT   AOIXON  WAS 

Stated. 

That  defendant  wuit  to  trial,  treating  a 
complaint  as  stating  a  cause  of  action,  does  not 
prevent  his  objecting  on  appeal  that  the  com- 
plaint was  insufficient  to  support  a  Judgment 
[Ed.  Note.— For  eases  in  point  sea  v^  2. 
Cent  Dig.  Appeal  and  Error,  ||  1226-12aa] 

Appeal  from  dty  Ooort  of  Birmingham; 
Charles  A.  Senn,  Judge, 

"To  be  officially  ir^rted." 

Actl<n  tfj  Uartha  M.  Trott  as  adndnlatnii- 
trlz  of  tbe  eeUte  of  Joseph  Trott  deceased, 
against  the  Btrmlngham  Bailway,  light  ft 
Power  Company.  Fnmi  a  Judgmmt  tor  da* 
fendant  plaintiff  wpeals.  Afltaned. 

An  action  by  Uartha  U.  Trott  as  adminis- 
tratrix of  the  testate  of  Joseph  Trott  de- 
ceased, seeking  damages  for  the  death  of  her 
intestate,  caused  by  a  pistol  shot  inflicted 
by  a  conductor  on  defendants  railway  tine. 
The  first  count  was  withdrawn  after  It  bad 
been  amended  and  after  testimony  was  In. 
The  second  count  was  In  tbe  following  words: 
"Plaintiff  claims  of  the  defendant  tbe  fmv 
thier  sum  of  $20,000  as  damages,  for  that 
heretofore,  to  ^It  on  the  9th  day  of  August 
1902,  defendant  was  tbe  c«nmon  carrira  of 
passengers  for  hire  and  reward  by  means  of 
a  car  operated  by  electricity  ever  and  along 
the  railway  from  Birmingham,  to  and  by 
Mary  Pratt  Station,  to  East  Lake,  in  J^er^ 
son  county,  Alabama;  that  on  said  day,  de- 
fendant carried  plaintiff  as  Its  passeiger  firom 
said  Birmingham  to  said  Mary  Pratt  Station 
on  said  railway  by  means  of  said  car,  and 
while  said  car  was  at  or  near  said  Mary  Pratt 
Station,  and  plaintiff  was  the  passoiger  of 
defendant  one  of  defendant's  eervants  or 
agents  In  charge  or  control  of  Bald  car,  to 
wit  defendant's  conductor  thereof,  assaidted 
and  shot  plaintiff  with  a  pistol,  and  so  wound- 
ed him  that  he  died.  All  to  plaintiff's  dam- 
age $20,000,  whereof  she  sues."  Dwurrers 
were  overruled  to  this  count  ud  Issue  was 
Joined  thereon. 

Bowman,  Harsh  ft  Beddow*  for  q^llant 
Tillman,  Grub.  Bradler  ft  Morrow,  for  appel- 
lee 

TTSON.  J.  The  complaint  c<mtalns  two 
I  counts.  The  first  after  amendment  upon  cw- 
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elusion  of  the  teetlmony,  was  withdrawn, 
leariug  the  second,  upon  which  was  a  yer- 
diet  and  judgment  for  defendant  The  cap- 
tion of  the  complaint  shows  the  action  to  be 
by  Martha  M.  Trott,  as  administratrix  of 
the  estate  of  Joseph  Trott,  deceased,  while 
the  second  connt  predicates  the  right  of  re- 
covery upon  a  dnty  owing  to  her  as  a  pas* 
senger  and  a  breach  of  that  dnty;  the  allega- 
tion being  that  "defendant  carried  plaintiff 
as  Its  passenger  from  said  Birmingham  to 
said  Mary  Pratt  Station  on  said  railway  by 
means  of  said  car,  and  while  said  car  was 
at  or  near  said  Mary  Pratt  Station,  and 
plaintiff  was  the  passenger  of  the  defendant, 
one  of  defendant's  serrants  or  agents  In 
charge  or  control  of  said  car,  to  wit,  defend- 
ant's conductor  thereof,  assaulted  and  shot 
plaintiff  with  a  pistol,  and  so  woonded  him 
that  he  died."  Manifestly  the  plaintiff  In 
her  representatlTe  capacity  aa  the  administra- 
trix of  Joseph  Trott,  deceased,  cannot  recover 
for  any  Injuries  suffered  by  her  personally, 
and,  therefore,  no  cause  of  action  Is  stated. 
And,  if  she  was  killed  by  the  shot,  she  cer- 
tainly cannot  maintain  an  action.  But,  If 
the  words  "so  wounded  him  that  be  died" 
be  referred  to  Joseph  Trott,  deceased,  no 
duty  or  breach  thereof  Is  alleged  as  to  him. 
No  relation  is  averred  to  exist  between  him 
and  the  company,  and  no  causal  connection 
shown  between  his  death  and  the  conduct  of 
the  defendant  for  which  It  can  be  held  liable. 
So,  then,  as  to  him,  the  count  Is  wholly  and 
utterly  defective  In  falling  to  show  a  duty 
and  a«  breach  thereof,  and  therefore  states 
no  cause  of  action  In  favor  of  Martha  M. 
Trott  as  his  administratrix. 

But  it  Is  urged  that  the  connt  should  be 
read  as  though  the  word  "intestate"  appeared 
after  the  word  plaintiff  wherever  It  appears 
In  the  count  This  would  be  clearly  an 
amendment  of  It  which  this  court  Is  not  au- 
thorized to  make,  and  this,  too,  for  the  pur- 
pose of  making  It  state  a  cause  of  action. 
This  Insistence  proceeds  upon  two  theories. 
The  first  Is  that  It  appears  from  the  record 
that  the  omission  of  the  apostrophe  and  the 
letter  "s"  after  the  word  plaintiff  and  the 
word  "intestate"  is  a  clerical  error,  which 
this  court  win  correct  A  clerical  error  is 
one  made  by  a  clerk  in  transcribing,  or  other- 
wise, and,  of  course,  must  be  apparent  on 
the  face  of  the  record,  and  capable  of  being 
corrected  by  reference  to  the  record  only. 
Confessedly  the  record  here  to  be  looked  to 
Is  the  count  under  consideration  and  the 
caption  thereto.  How  can  it  be  affirmed  that 
the  words  which  we  are  urged  to  Insert  in 
the  count  were  omitted  by  mistake?  The 
mere  use  of  the  words  "him"  and  "he,"  de- 
noting the  masculine  gender  of  the  plaintiff 
in  connection  with  the  caption,  is  certainly 
not  Buffldent  to  authorize  the  correction, 
when  taken  in  connection  with  the  other  posl- 
tlTfl  avermenta  that  it  was  the  plaintiff  who 
mu  ft  pnaaengT,  and  that  It  waa  the  plain* 


tiff  who  was  shot  These  several  averments 
are  so  contradictory  and  Irreconcilable  that 
it  is  impossible  to  say  that  th^  were  the  re- 
sult of  a  clerical  error,  and  therefore  subject 
to  be  corrected  by  this  court  No  case  has 
been  dted  to  support  the  contention,  and 
after  diligent  search  we  have  been  unable  to 
find  one.  To  assume  that  it  was  the  Inten- 
tion of  the  pleader  to  Insert  the  necessary 
words  to  a  good  cause  of  action  would  not 
only  be  dangerous,  but  a  perversion  of  the 
rules  of  pleading,  and  might  work  great  In- 
justice to  a  defendant  It  would  sanction 
a  laxity  in  pleading  that  ahould  not  obtain. 

The  next  theory  la  that  the  d^endant  hav- 
ing been  tried  upon  the  complaint  and  treated 
it  as  stating  a  cause  of  action,  it  diould  not 
be  permitted  to  Insist  upon  the  point  here. 
It  is  of  no  consequence  what  attitude  the  de- 
fendant may  have  awumed  in  the  court  be- 
low, or,  for  that  matter,  here,  with  reqwct 
to  thla  count  since  the  court  was  without 
Jurisdiction  to  render  a  Judgment  i^ton  it 
It  will  not,  in  other  words,  support  a  Jndf- 
ment  Bryant  v.  Son.  By.  Co..  187  Ala.  4^ 
492,  84  South.  662. 

Entertaining  these  views,  It  la  wholly  un- 
necessary to  consldw  th»  aastgnmaitB  of 
ror;  and  the  Judgment  must  be  afflnned. 

Affirmed. 

HARALSON,  SIMPSON,  and  DBNSON,  JJ., 
concur. 


HUDOIMS,  Judge  of  Probata,  t.  8TATB  a 

rel.  A.  L.  HICKS  A  00. 
(Suprane  Court  of  Alabama.  Dec.  21,  IMS.) 

1.  Statutes  —  Looai,  Acts  —  CoirornoNS  or 
Pabbaqb — Nonce  or  iNTxirnoH. 

Loc.  Acta  1903,  p.  892,  porporting  to  regu- 
late the  license  and  sale  of  liquor  in  a  certain 
county,  and  providlnK  for  the  Issuance  of  li- 
censes in  any  part  of  the  coun^  on  petition 
signed  by  a  majority  of  the  qualfSed  voters  in 
the  precinct,  and  making  no  provision  for  an 
election.  Is,  In  view  of  ui«  notice  of  Intention 
to  Introduce  the  same,  which  stated  that  a  bill 
woald  be  Introduced  to  prohibit  the  sale  of 
liquors  "outside  of  incorporated  towns"  In  that 
county,  aod  to  provide  that  liquors  shonid  not 
be  sold  In  an  Incorporated  town  exceirt  pursu- 
ant to  an  eleetton  to  be  held  to  determine  the 

Jnestlon  of  sale  or  no  sale,  repugnant  to  Const 
106,  requiring  a  notice  of  intention  stating 
the  substance  of  proposed  local  laws  to  be  pub- 
lished as  a  condition  of  the  passage  of  the  same. 

2.  MAnrDAinrs — Costs — Pebsoitb  I^abls — Ott 
nciAUi. 

The  probate  judge  Is  properly  taxable  with 
costs  of  mandamus  proceeoings  brought  to  com- 
pel him  to  issue  a  liquor  license  which  he 
wrongfully  refused  to  Issue  on  application  be- 
ing made  therefor. 

[Ed.  Note.— For  cases  h>  point,  see  vol.  88, 
Cent  Dig.  Mandamus,  S  439.] 

Appeal  from  GirciUt  Court  Pickens  Coun- 
ty;  B.  H.  Sprott  Judge. 
"To  be  officially  reported." 
Mandamus  by  the  state,  on  the  relation  of 
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A.  L.  Hicks  &  Co.,  to  compel  L.  C  Hndgliis. 
aa  Judge  of  probate,  to  iBSue  relator  a  llceowe 
to  adl  liquors  In  the  town  of  Gwdo,  Pi^ena 
conn^.  From  a  jndgment  awarding  the 
writ,  defradant  appeals.  Affirmed. 

The  petition  alleges  that  Gordo  Is  a  town 
of  less  than  lOOO  Inhabitants ;  that  petitioners 
presented  to  the  Jndge  of  probate  a  recom- 
mendation In  writing,  signed  by  more  than 
ao  respectable  honseholders  and  freeholders 
living  within  the  corporate  limits  of  the  town 
of  Gordo,  Pickens  coonty,  who  certified  that 
the  petitioDers  were  of  good  moral  character, 
and  In  all  respects  proper  persons  to  be  11-' 
censed  to  sell  liquor;  that  they  made  and 
tendered  to  said  Judge  of  probate  at  the  time 
they  applied  for  license  the  affidavit  re- 
quired by  section  8S21  of  the  Code  of  1896 ; 
that  they  tendered  the  said  Judge  of  probate, 
at  the  time  they  applied  for  said  license  the 
sum  of  $3S0,  the  amount  of  license  required 
by  the  state  and  county ;  and  that  said  Judge 
of  probate  refused  to  Issue  said  license. 

M.  B.  Curry  and  I.  B.  Hlnton,  for  appel- 
lant Willett  &  WlUett  and  Foster,  Oliver, 
Coz  A  Cox,  for  appellee. 

SIMPSON,  J.  This  was  an  application  for 
license  to  sell  llqtwr  In  PlCkens  county,  whlcb 
was  refused  because  of  the  provisions  of  the 
act  of  the  Legislature  approved  September 
28,  1903.  Loc.  Acts  1903,  p.  892.  The  noUce 
given  of  Intention  to  introduce  said  act  Is  as 
follows :  "To  Whom  it  May  Concern :  A  bill 
will  be  introduced  In  the  present  session  of 
the  Legislature  of  Alabama  to  prohibit  the 
sale  of  spirituous,  vinous  or  malt  llquwa  out- 
side of  an  Incorporated  town  in  Pldtens 
county,  Alabama,  on  and  after  the  first  day 
of  January,  1901,  provided  tbat  such  spirit- 
uous, vinous  or  malt  liquors  shall  not  be 
sold  in  any  Incorporated  town  in  said  county 
unless  a  majwlty  of  all  the  legally  qnallfled 
voters  of  the  election  precinct  In  which  such 
Incorporated  town  is  situated  shall  be  in 
favor  of  such  sale  at  an  election  to  be  held 
In  snch  precinct  to  determine  the  question  of 
sale  or  no  salfc"  The  act  is  entitled :  "An 
act  to  regulate  the  license  and  sale  of  splrit- 
uonB  or  malt  liquors  In  Pickens  county,  Ala." 
Nothing  la  said  in  the  act  about  prohibiting 
the  sale  "outside  of  an  Incorporated  town." 
On  the  contrary,  provision  Is  made  for  to- 
suing  license  in  any  part  of  said  coonty,  with- 
out regard  to  whether  it  is  in  an'  incorporated 
town  or  not  No  provision  Is  made  for  an 
election ;  but;  on  tiie  cont^ary  the  license  Is  to 
be  Issned  on  petition  signed  by  a  majorl^  of 
the  qualified  voters  in  the  inednct  It  is 
true  that,  In  general  twms,  the  word  "eleo* 
tlon"  may  be  said  to  be  "the  act  of  choosing ; 
choice ;  the  act  of  decting  one  or  more  from 
others ;  power  of  choosing  rar  selecting."  Web- 
ster's DlctlcHiary.  Tet  "an  election  to  be  held 
In  SDCta  prectoct,"  according  to  the  custom 

this  stat«,  has  a  certain  definite  meaning 
whlcb  does  not  include  a  dbiAm  by  petition. 


It  resnlte  that  tiie  act  in  question  is  void  on 
account  of  the  failure  to  comply  with  aectlOD 
106  of  the  Constltntton. 

There  was  no  errw  in  taxing  fb&  coats 
against  the  appellant 

The  Judgment  of  the  court  is  affirmed. 

TYSON,  ANDBBSON.  and  DDN80N,  JJ., 
concor. 


WOODALL  T.  STATE. 
(Supreme  Court  of  Alabama.   Dec.  21,  190S.) 

1.  CsiMinAi.  Law  —  Appui.  —  Rbcosd  Db- 
icuBua. 

The  raling  on  a  demurrer  to  the  affidavit 
for  arrest  not  being  in  the  record  proper,  but 
only  in  the  bill  of  exceptions,  may  not  be  con- 
sidered. 

2.  Saih^-Bhx  or  Bxcxptiohb. 

Defendant's  requested  charges,  not  bein^ 
shown  by  the  bill  of  en^tiou^  may  not  be  con- 
sidered on  appeal. 

[EM.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  {  2S18.] 

8.  BaUB— PaBOL  BvIDBNCS — COLLATEKAL  l8< 
SUES. 

It  is  not  error,  on  a  prosecution  for  va- 
grancy, to  allow  the  state  to  ask  defendant  for 
what  he  was  arrested,  and  it  he  did  not  roister 
as  a  voter  at  a  certain  plac^  over  objections 
that  the  affidavit  of  arrest  and  the  r^stration 
list  were  the  best  evidence ;  the  evidence  oougbt 
being  collateral  to  the  main  issue,  and  so  not 
wltlun  the  role  requiring  the  best  evldenoe. 

Appeal  from  Elmore  Ooonty  Gourt;  H. 
J.  Lancasta,  Judge. 

"Not  officially  reported." 

Jake  Woodall  appeals  from  a  conrlctlon. 
Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  Tbere  was  a  demurrer  to 
the  affidavit  for  arrest  shown  in  the  bill 
of  exceptions,  but  not  in  the  record  proper. 
The  ruling  of  the  court  on  this  demurrer 
cannot  be  considered  on  appeal.  Powell  v. 
State,  89  Ala.  172,  8  South.  109;  McDanlel  v. 
State,  97  Ala.  14.  12  South.  241.  Furtha> 
more,  tbere  was  no  Judgment  on  the  demur- 
rer. 

The  act  of  September  22,  1903,  among 
other  things  provides,  "Tbat  any  person 
*  *  *  who  quits  his  house  and  leaves  his 
wife  and  children  without  means  of  sub- 
stance (subslstance),  •  ♦  •  is  hereby 
declared  to  be  a  vagrant  and  must  On  con- 
viction be  fined  not  more  than  five  hundred 
($600.00)  dollars  and  may  also  be  imprisoned 
In  the  coimty  Jail  or  sentenced  to  hard  labor 
for  the  county  for  not  more  than  six 
months."  Laws  190S,  p.  244,  |  L  The  af- 
fidavit for  arrest  la  In  the  language  of  the 
stetute,  and  Is  not  a  d^arture  therefirom. 

There  was  no  error  In  allowing  the  stote 
to  ask  defendant  on  his  cross-examination, 
"For  what  he  was  under  arrest?"  Tlw  ob- 
jection was,  that  the  affidavit  waa  tbia  high- 
est and  best  evidence.  No  ^Eort  waa  made 
in  asking  this  question  to  prove  the  contents 
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of  the  aflSdavlt,  and  tb«  evidence  aoogbt  was 
<!<dlatoral  to  tbe  main  lurae.  Foxworth  t. 
Brown.  120  Ala.  67,  24  South.  1;  Wlnalow  t. 
State.  76  Ala.  42.  This  objection  applies 
alike  to  the  question  to  defendant,  "Did  70a 
not  register  as  a  voter  In  Tallassee,  Elmore 
conntr?"  ol^ected  to^  became  tbe  registration 
list  was  tbe  best  evidence  ot  defendant's 
registration. 

Tbe  charges,  reqnesMl  by  defendant,  are 
not  shown  by  tbe  bill  of  actons  and  can- 
not therefore,  be  considered  on  aKwel* 
Nnckols  T.  State,  100  Ale.  4,  19  Sonth.  504; 
Tnskaloosa  Oovnty  t.  Logan.  60  Ala.  606. 

Affirmed. 

TTSON,  DOWDBLU  ANDBB80N,  and 
DBNBOM.  JJ..  concur. 


GUTTA  PBRGHA  &  RUBBER  MFQ.  CO.  T. 
CITY  OP  ATTALLA. 
(Sopreme  Court  of  Alabama.  June  6,  1905.) 

1.  PlXAOinO — AMrNDlfEltT    OF  COICPLAIIVT — 

Refujro  Plkab. 

Where,  in  a  niit  on  a  bond  after  the  filing 
Of  apedal  pleas,  plaintiff  filed  an  additional 
count  to  its  coD^laint.  which  was  exactly  like 
the  first,  except  that  after  the  descrintion  of 
the  instrument  sued  on  the  words  "which  said 
bond  Is  under  seal"  were  added,  such  seccmd 
count  being  merely  a  repetition  of  tbe  first,  the 
special  pleas  wonld  be  regarded  as  applyii^ 
thereto,  though  they  wa«  not  refiled. 

2.  Municipal  Gospobatiokb— OsuOATioiVfr- 

AOT8  OF  MaTOB — ^AUTBOaiTT. 

Where  plaintiff  brought  suit  against  a 
on  a  bond  executed  by  the  mayor,  but  the 
resolution  of  tbe  city  coancil,  which  plaintiff 
introduced  in  evidence,  merely  authorised  the 
mayor  to  execute  a  note,  the  bond  was  not  tbe 
obligation  of  the  city,  and  was  iDsufBdeot  to 
sustain  an  action. 

S.  Bonds — Actions — Plcading — Vakiancb. 

Where  plaintiff  in  an  action  against  a  city 
alleged  a  cause  of  action  on  a  bond,  it  coifld  not 
recover  <m  proof  of  an  onsealed  instrument. 

[Ed.  Notfc^For  cases  in  poin^  see  vol.  8. 
Cent.  Dig.  Bonds,  I  218.] 

Appeal  from  City  Court  of  Etowah;  John 
H.  Disque,  Judge. 

"Not  officially  reported." 

Action  by  the  Ontta  Percba  &  Rubber 
Manufacturing  Company  against  tbe  city  of 
Attalla.  From  a  Judgment  for  defendant. 
plalDtlfr  appeals.  Affirmed. 

Dortcb,  Martin  &  Allen,  for  appellant 
Boykln  ft  Brlndle^,  for  appellee. 

SIMPSON,  J.  This  was  a  suit  by  tbe  ap- 
pellant (plalntlfl)  against  tbe  appellee  (de- 
fendant) on  a  bond,  which  Is  set  out  in  the 
statement  of  the  case.  Pleas  of  the  general 
Issue,  the  statute  of  limitations  of  six  years, 
and  non  est  factum  (Tertfled)  were  filed,  and 
afterwards  tbe  plaintiff  filed  an  additional 
count,  which  la  exactly  like  the  first  ex- 
cept  that  after  the  descrlptl<m  of  tbe  In- 
strument sued  on  is  added  the  words  **wblch 
said  bond  Is  under  seal." 

The  first  contention  by  the  plaintlflf  is  that. 


inasmuch  as  the  pleas  were  not  refiled  after 
the  filing  of  this  second  count,  there  was  no 
plea  to  this  count,  and  the  defendant  must 
be  considered  as  having  gone  to  trial  on  the 
general  Issae  as  to  this  count  It  is  true, 
as  contended,  that  this  court  has  held  tliat 
when  another  count  Is  added  to  tbe  com- 
plaint eiid  the  epedal  pleas  previously  filed 
are  not  refiled  or  interposed  as  a  ^Cense 
to  said  second  count  tbe  matters  specially 
aUeged  and  proven  will  not  be  considered  in 
the  finding  under  said  second  count  Qads- 
den  Land  ft  Impravement  Co.  First  Nation- 
al Bank,  06  AJa.  618,  12  South.  170;  Steed 
T.  Knowles,  97  Ala.  67S.  12  South.  75;  L. 
ft  N.  B.  B.  Co.  T.  Woods.  lOS  Ala.  661.  17 
Sonth.  41.  But  in  this  case  the  second  count 
was  identical  in  legal  effect  with  the  first 
(me.  "A  bond  is  an  obligation  in  writing 
and  nndw  seal,  binding  the  obligor  to  pay 
a  aum  of  money  to  the  obligee."  4  Am.  ft 
Bng.  Bncy.  Law,  p.  620. 

80  the  second  count  was  simply  a  repeti- 
tion of  the  first  end.  as  the  q>ecial  i^eas  bad 
been  filed  to  the  same  auctions,  tbe  repeti- 
tion of  tbem  did  not  present  anything  new 
to  answer,  and  It  would  be  a  useless  formali- 
ty to  require  the  defendant  to  make  the  same 
answer  again  to  tbe  same  allegatioua.  In 
this  case,  the  suit  was  on  a  bond,  and  the 
instrument  prodnced  in  evidence  was  a  bond, 
and  tbe  resolution  of  tbe  city  council,  which 
was  taitroduced  by  the  plaintift.  autborlaed 
the  maycff  to  execute  a  "note."  Consequent- 
ly the  "bond"  sued  on  and  produced  was  sign- 
ed by  tbe  mayor  without  authority,  and  was 
not  tbe  obilgatiou  of  the  dtj. 

Even  if  a  court  of  law  could,  as  stated 
by  some  authorities,  treat  the  seal  as  sur- 
plusage, since  the  mayor  was  not  authorized 
to  make  a  sealed  instrument  that  would 
not  be  of  any  advantage  to  the  plaintiff, 
because  (1)  there  is  no  count  based  on  an  un- 
sealed Instrument  end  (2)  the  plea  of  the 
statute  of  limitations  is  a  complete  answer 
to  that  and  to  any  form  of  action  which  could 
be  maintained  on  the  original  Indebtedness 
of  the  city. 

fnie  Judgment  of  the  court  Is  affirmed. 

McCLRLLAN.  C.  J.,  and  TTSON  and 
ANDBBSON.  JJ.,  concur. 


BBOWN  v.  STATB. 

(Supreme  Court  of  Alabama.  June  7,  1905.) 

GancnrAL   Law  —  Self-Defensi  —  Inbtbuo 
TTONS— Btbden  or  Pboof. 

In  a  prosecution  for  assault  with  Intent 
to  murder,  a  charge  that  the  jury  must  find 
that  defendant  was  free  firom  fault  in  bringing 
on  tbe  difficulty  before  he  could  set  up  sel^ 
defense  was  erroneous,  as  mlwladng  the  Dordeo 
of  proof  on  the  issn& 

Appeal  from  Circuit  Court  Cherokee  Coun- 
ty;  W.  W.  Haralson.  Jndg& 
*'Not  offldally  reported." 
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Edward  Lee  Brown  was  convicted  of  an 
■aMnvtt  with  Intent  to  mtnder.  and  appeals. 
Berened. 

Bee  88  Sontb.  26& 

John  L.  Burnett  and  Matthews,  Martin  ft 
Matthews,  Cor  appellant  HaaeM?  Wtlflon, 
Atty.  Oeni,  tor  the  Statei, 

McCLEUiAN.  a  X  The  drcnlt  oourt 
■erred  In  Its  charge:  "The  Jury  must  find 
from  the  evidence  that  the  defmdant  was  treB 
from  fiinlt  in  bringing  on  the  dlfflcnlty  before 
"be  can  set  Tq>  self-defensA"  The  Instmcllcu 
misplaces  the  bvrden  of  proof  on  the  Inne 
dealt  with.  McDanlel  t.  State,  76  Ala.  1; 
Keith  T.  State.  9T  Ala.  82,  U  Sooth.  014. 
There  Is  no  merit  In  the  other  ezoQpUons  re- 
-served. 

Beversed  and  remanded. 

TTSON,  SIMPSON,  and  ANDBBSOM,  JJ.. 
•enicar. 


LBE  et  al.  t.  STATE  «x  reL  BUCK. 

(Sapreme  Ooort  of  Alabama.  April  18,  1906.) 

1.  Costs — SECtrarrr  fob  PATicKirr. 

Under  Code  1896,  S  8881,  i>roTldinK  tbat 
■ooarts  mnat  amend  every  defect  in  form  In 
any  proceeding  on  motloa,  and  section  8421, 
requiring  the  i>etitloQer  In  qno  warranto  pn>- 
'CeedlngB  to  give  eecarity  tor  costs,  to  be  ap- 
proved by  the  clerk  of  uie  court  In  which  the 
action  la  btonght.  any  defect  in  an  nndntaking 
which  was  in  form  a  eecnrlty  fOr  ooste  and  was 
Intended  to  be  a  compliance  with  the  statute 
was  Immaterial,  where  additional  ■eeorlty  was 
filed  which  was  conceded  to  Im  mfflclait. 
'2.  iRTOxzcATnra  Lntuoas  —  Disfensaxzui  — 

C0H8TrrDTJ0KAI.nT  OT  Statutb. 

Act  Oct  1,  1903  (Acta  1908,  p.  448),  to 
establish  a  dispensary  in  the  town  of  Elba  for 
the  sale  of  liquor  and  to  establish  a  board  of 
OMnmiadMters  tat  the  management  of  the  dis- 
pcnaarj.  Is  nnocmstitaUonaL 

Appeal  from  CSrcnlt  Ooort;  Ooflee  Gonntjr; 
H.  A  Pearce,  Judge. 

*Vot  ofBciaUy  reported.** 

Quo  warranto  by  the  state,  on  the  relation 
«f  A  v.  BndE,  to  oint  M.  J.  Lee,  Jr.,  and 
others,  from  the  exercise  of  any  powers  as 
board  of  commissioners  of  a  liqvOT  dispen- 
sary. From  the  judgment  of  oostcf ,  respond- 
•ents  appeal.  Affirmed. 

William  I*  Martin,  for  appellantsi  Blley 
ft  WUkerson  and  B.  Dlzon  Armstrong,  for 

appellee. 

HARAI/SON,  J.  The  asslgnmoits  of  error 
Inaiated  on  In  argnment  of  connsel  are,  tbat 
tiie  petitions,  A  T.  Buck,  who  Instltnted 
this  proceeding  in  the  name  of  the  state, 
did  not  give  security  for  costs,  as  required 
by  section  8421  of  the  Code  of  1896;  and 
that  the  act  under  which  defendants  operate 
the  dispensary  Is  not  nnconstitntlonal,  as 
raled  by  tbe  lower  court. 

1.  Said  section  8421  pioTldca,  that  the 


proceeding  may  be  broi^lfat  wtUMyat  tha 
rectlon  of  tbe  judge  of  tbe  drcoit  oonrt 
**on  tbe  Information  of  any  person  fiving 
security  for  Oie  costs  of  tbe  action,  to  be 
approved  by  tbe  clerk  of  the  court  In  wbltih 
tbe  action  Is  brou^t" 

It  Is  not  dlqrated  tbat  before  tbe  Instttn- 
tlon  of  the  snlt^  security  Pxc  costs  was  given 
by  the  relator  in  tbe  following  form.  After 
stating  the  name  cS  tttb  case,  and  tbe  court 
In  which  It  was  to  be  instltoted,  tte  ftnm  of 
tbe  undertaking  was;  '^e  herein  acknowl- 
edge ourselves  security  for  all  tJie  costs 
of  the  trial  of  tbB  above  styled  cause  in 
said  court,"  which  bore  the  names  of  tbe 
relator  and  two  sureties,  and  was  marked 
"Filed  In  office  and  an>xuved  this  tbe  14tb 
day  of  May  1904.'*  signed  by  tbe  dark.  It 
Is  objected  tbat  tbe  wwds,  'In  tba  said 
court,"  as  they  appear  In  said  undertaking, 
limit  the  security  to  the  costs  vt  tbe  drcult 
court  On  the  othw  hand,  it  Is  suggested 
that  these  words  merely  refer  to  the  court 
in  which  the  action  was  to  be  Instltoted, 
and  not  simp^  to  the  costs  aeandng  tm  the 
trial  of  tbe  cause  In  liiat  court  Oonceding 
tbat  tbe  security  was  imperfect,  which  wo 
do  not  decide,  It  was  In  torm  at  least  a 
securi^  for  costs  in  tb»  action,  given  before 
the  salt  was  commenced,  and  had  for  its 
object  a  oompllann  with  the  statute,  and 
the  plalntifl  was  inoperly  allowed  to  file  an 
addltlmal  secnri^.  It  Is  not  doiied  tbat 
the  additional  securl^  wtaldi  was  filed,  was 
good  and  sufficient  WUson  t.  Duncsn,  114 
Ala.  670,  21  South.  1017;  Peavey  v.  BuAet, 
85  Ala.  141;  Stribllng  v.  Tbe  Bank,  48 
Ala.  4ffl:  Code  1886;  |  SSBL 

2.  Tbe  Information  dhollenges  on  spedfled 
grounds  tiia  constitutionality  of  tiie  act  of 
October  1,  1903  (Acta  1908,  p.  44S),  under 
wbttih  respondmta  akme  claim  the  r^bt  to 
control  and  operate  the  same,  "to  establish, 
maintain  and  regulate  a  dispensary  In  tbe 
town  of  Elba,  OofTee  county,  Alabama,  for 
the  sale  of  splritnona,  vinous  and  malt'  li- 
quors •  •  •  and  to  establish  a  board  of 
commissioners  for  tbe  management  of  said 
dispensary."  The  court  below  held  the  act 
to  be  uncoDBtltutionnI,  and  "onsted  the  re- 
spondents from  the  exercise  of  any  of  the 
rights,  powers  or  franchises  mentioned  In 
said  act  of  the  Legislatuie." 

This  question  was  recently  presented  and 
decided  by  ns  In  the  case  of  the  Town  of 
Elba  V.  John  H.  Rhodes.  88  South.  807,  In 
wlilch  after  careful  consideration  of  the 
points  Involved  In  this  case,  we  held  said 
act  to  be  nnconstitntional.  There  remains, 
as  it  seems  to  us,  no  necessity  for  farther 
consideration  of  tbe  some  question. 

Affirmed. 

McCLELLAN,  a  and  DOWDELL  and 
DBNBON;  JJ,,  concoE, 
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BEANNEN  A  HENDERSON  v.  HARRIS. 
(Supreme  Court  of  Alabama.  May  9*  190S.) 

1.  CHATTTtL  MOBTQAOB — — BVUHOfOB 
-— SUFFICIEWCT. 

Mere  acceptance  1^  a  mortgaxee  in  a  chattel 
mortgage  of  property  other  than  tbat  mortgaged, 
and  creditins;  the  lame  at  an  agreed  price  on  the 
mortgage,  does  not  show  an  agreement  to 
release  the  mortgaged  property. 

2.  Sahb. 

Where  a  mortgagee  accepted  property  from 
the  mortgagor  and  credited  the  same  at  an 
agreed  price  on  the  mortgage,  proof  that  a 
third  person,  who  bad  delivered  the  property  to 
the  mor^Mor  in  a  trade  for  the  mort^nged 
diatteU  innvmed  the  mortgagee  that  if  he 
wonld  tnm  over  the  property  to  him  he  would 
surrender  the  mortge^eo  chattel,  and  that  the 
mortgagee  refased.  did  not  show  an  agreement 
to  release  the  mwtsaged  chattd  or  to  bold 
the  pnqiierty  acoQptea  in  lien  tbereof. 

Appeal  from  Circuit  Cour^  Coffee  CouDty; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Action  by  Brannen  &  Henderson  against 
Oble  Harris.  From  a  Judgment  tat  defend- 
ant, plaintlfb  appeal.  Reversed. 

Riley  ft  Wilkerson,  for  appellants.  3.  F. 
Sanden  and  H.  U  Martin,  for  appellee. 

DBNSON,  J.  TbiB  ia  an  action  of  detinue, 
and  was  broogbt  by  tbe  plalntUfs,  Brannen 
ft  Henderson,  gainst  Oble  Harris  as  de- 
foidant,  to  recover  poaseaslon  of  an  iron 
gray  mule.  The  mole  waa  lelzed  under  tbe 
Witt  on  tbe  31st  day  of  Octnber,  1802,  and 
on  tbB  same  day  the  defendant  Harris  re- 
plevied tbe  mule.  On  tbe  4th  day  of  April, 
1903.  the  def«idant  made  an  affidavit  as  pro- 
vided by  section  2684  of  tbe  Code  of  1890, 
in  which  he  asserted  that  one  Jeff  Cowen. 
without  Mansion  wltb  the  defendant,  claim- 
ed the  mule  sued  for,  and  prayed  that  notice 
Issue  to  Co^ran  and  that  be  come  in  aqd  de- 
fend tbe  action.  Tbe  record  does  not  show 
tbat  any  order  was  made  by  tbe  court  re- 
quiring the  said  Cowen  on  notice  to  come  In 
and  defend,  but  it  does  show  that  the  clerk 
of  tbe  court  issued  a  notice  to  the  said  Jeff 
Cowen  to  tbe  effect  that  the  defendant  had 
made  affidavit  that  Cowen  claimed  tbe  prop- 
erty involved  In  the  suit  and  tbat  he  leould 
come  in  and  defend  if  he  saw  proper  to  do  so. 
Cowen,  on  the  8d  day  of  July,  1903,  through 
hlB  attorneys,  H.  L.  Martin  and  J.  F.  San- 
ders, in  writing,  accepted  service  of  said  no- 
tice, waived  service  of  copy  by  the  sheriff, 
and  agreed  to  enter  an  appearance  in  the 
suit  on  tbe  first  day  of  the  next  term  of  the 
court  The  record  fails  to  show  any  order 
of  tbe  court  making  Cowoi  a  party.  Yet 
it  would  seem  from  tbe  bill  of  exceptions 
tbat  the  trial  was  conducted  upon  tbe  theory 
tbat  Gowen  was  a  party. 

Tbe  plaintiffs  relied  for  a  recovery  upon  a 
mortgage  executed  to  them  by  B.  Simmons 
on  the  13th  day  of  February,  1901,  upon  the 
mule  sued  tor.  The  mortgage  purports  to 
have  been  given  to  secure  an  Indebtedness 
of  $284.02  due  October  1,  1901.  It  was  duly 
88  80^-46 


recorded  In  Coffee  county  on  the  14th  day  of 
February,  1901.  After  proving  that  the  de- 
fendant, Oble  Harris,  was  in  possession  of 
the  mule  sued  for  at  the  commencement  of 
the  suit,  and  the  value  of  the  mule,  the 
mortgage  above  referred  to  was  offered  in 
evidence,  and  was  received  without  any  ob- 
jection. It  was  shown  without  conflict  tbat 
Obie  Harris  got  tbe  mule  from  Jeff  Cowen, 
and  tbe  case  was  defended  on  Jeff  Cowen's 
title.  It  was  shown  without  conflict  In  the 
evidence  that  Jeff  Cowen  traded  wltb  B. 
Simmons  for  tbe  mule  involved  in  the  suit, 
and  tbat  Simmons  at  tbe  time  the  trade  was 
being  made  told  Cowen  that  the  plaintiff  hud 
a  mortgage  on  tbe  male.  Cowen  gave  Sim- 
mons three  yokes  of  oxen  and  a  cart  for 
the  mule,  a  pony,  and  f50.  The  $50  was  not 
paid  in  cash,  but  Simmons  agreed  to  meet 
Cowen  at  Elba  the  following  week  and  give 
him  a  mortgage  on  the  oxen.  Cowen  told 
Simmons  that  he  (Cowen)  did  not  consider 
the  team  Simmons'  until  he  gave  him  tbe 
mortgage.  Simmons  at  the  time  the  trade 
was  made  told  Cowen  tbat  be  would  go  to 
Troy  tbe  next  week  and  get  the  mule  re- 
leased from  the  mortgage.  It  was  shown 
that  tbe  plaintiffs  never  gave  Simmons  the 
right  to  trade  the  mule  to  any  one,  and  there 
Is  no  evidence  showing,  or  tending  to  show, 
that  Simmons  ever  applied  to  the  plaintiffs 
to  release  the  mule  from  the  mortgage.  It 
was  shown  that,  some  time  after  the  mort- 
gage was  due,  plaintiffs  sent  one  Weathersby 
to  see  Simmons  about  collecting  tbe  mort- 
gage, and  that  Weathersby  returned  with 
some  oxen  and  a  cart  which  he  had  bought 
on  the  mortgage  Indebtedness  of  Simmons  to 
plaintiffs.  The  evidence  showed  that  the 
purchase  price  agreed  to  be  paid  by  Weath- 
ersby for  tbe  oxen  and  cart  was  credited  on 
the  mortgage  Indebtedness  and  that  the 
mortgage  was  still  unpaid.  The  plaintiff 
Brannen  testtfled  that  the  plaintiffs  did  not 
know,  when  Weathersby  brought  the  oxen 
and  cart  to  them,  that  Cowen  claimed  tbem, 
or  any  interest  In  them,  and  did  not  know 
that  Simmons  had  traded  the  mule  to  Cowen 
tor  the  oxen  and  cart  and  did  not  know  of 
Cowen's  claim  on  the  oxen  and  cart  until 
after  plaintiffs  bad  disposed  of  tbem.  Wit- 
ness Hughes,  for  the  defendant  toitifled  that 
be  told  Weathersby,  when  he  went  to  get  the 
oxen  and  cart  that  Simmons  bad  traded  the 
mnle  to  Cowen,  and  tbat  witness  thought 
that  Cowen  held  some  Hen  or  claim  on  the 
oxen  and  cart  The  foregoing  is  a  sufficient 
statement  of  tbe  case  for  a  correct  under- 
standing of  tbe  issues  Involved. 

It  cannot  from  the  evidence,  be  cmtended 
that  there  was  any  agreement  on  the  port  of 
tbe  plaintiffs  to  release  tbe  mule  from  the 
mortgage.  Nor  do  we  understand  that  to  be 
the  contention  <tf  defendant  In  this  esse; 
but  the  defense  seems  to  have  been  predicat- 
ed upon  the  theory  that  by  receiving  the  cart 
KnA  oxea  on  0ie  mortage  debt  tbe  plaintiffs 
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were  estopped  from  claiming  the  mule  under 
the  mwt«ag&  It  mar  be  tme  that.  If  a 
mortgagee  ehoold  undertake  by  an  agreement 
to  releaee  certain  mortgaged  property  in  con- 
sideration of  oUier  property  vliich  be  re- 
ceivee  In  Hen  therectf,  he  would  not  be  per- 
mitted to  hold  onto  the  property  thus  re- 
ceived and  also  assert  the  mortgage  claim 
and  lieu  against  the  property  relraeed. 
Bloeb  &  Ooi  T.  Bdwards,  116  Ala.  90,  22 
South.  600;  Powers  t.  Harris.  68  Ala.  40a 
But  we  have  not  been  able  to  dlsoorer  tram 
the  record  any  evidence  which  In  the  sllfljit- 
est  tended  to  show  sneh  an  i^reement  on  the 
part  of  the  plalntUfi  In  this  case.  The  state- 
ment made  by  witness  Hughes  to  Weathors- 
t^,  as  abore  set  out,  only  tended  to  show 
that  plalntUfs  acc^ted  the  oxen  and  cart 
with  notice  tiiat  Gowen  had  a  claim  on  It; 
but  the  mere  acceptance  of  the  property  and 
crediting  It  at  an  agreed  price  on  the  mort- 
gage falls  short  of  showing  an  agreement  to 
release  the  mule  from  the  mortgage.  Jim 
Cowen's  evidence,  to  the  efflect  that  some 
time  ago  {whether  before  or  after  the  suit 
was  begun  he  could  not  say)  he  saw  Bran- 
nen  and  told  him  that  if  he  would  give  him 
back  the  oxen  and  cart  that  he  (Oowen) 
would  return  the  mule,  and  that  plalntltTs 
refused,  does  not  tend  to  show  an  agreement 
to  release  the  mule,  or  to  bold  the  oxen  and 
cart  in  lieu  of  the  mule.  The  undisputed 
evidence  in  the  case  showed  that  the  mort- 
gage debt  was  unpaid,  even  after  crediting 
the  amount  agreed  to  be  allowed  to  Sim- 
mons for  the  oxen  and  cart. 

Upon  the  whole  case  we  conclude  that 
the  afflrmative  charge,  as  requested  by  plain- 
tiffs, should  have  been  given.  This  renders 
It  unnecessary  to  notice  the  other  assign- 
ments or  error. 

The  Judgment  of  the  circuit  court  ts  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

McCLBLLAN.  G.  J.,  and  HARALSON 
and  DOWDBLL,  JJ.,  concur. 


SEARS,  ROEBUCK  &  CO.  T.  MARTIN. 
(Supreme  Court  of  Alabama.   Dee.  21,  1905.) 
SaUS — PSSrOBlfANCE    OF  CONTSACI — DBLIV- 

EBT  OF  Goods  to  Cake  ma. 

Where  the  sellera  of  goods  delivered  the 
same  to  a  common  carrier,  consigned  to  tlie 
sellers'  order,  to  be  transported,  and  failed  to 
deliver  the  bill  of  lading  to  the  pnrchaser,  there 
was  DO  delivery. 

[Bd.  Note. — For  cases  In  point,  see  voL  43, 
Cent  Dig.  Sales.  H  877,  870.T 

Appeal  from  City  Oourt  of  Birmingham; 
0.  W.  Ferguson,  Judge. 

"Not  ofBcIally  reported." 

Action  by  J.  N.  Martin  against  Sears,  Roe- 
buck &  Co.  for  damages  for  failure  to  per- 
form a  contract  of  sale.  From  a  judgment 
for  plaintiff,  defendants  appeal  Affirmed. 


The  appellee  sent  to  appellants  the  follow- 
ing order,  dated  at  Birmingham,  Ala.,  Nov«n- 
ber  24, 1902:  "Sears,  Roebuck  &  Co.,  Obtcago, 
111.— Qentlraoen:  Pleue  sh^  me  by  freight 
0.  O.  D.  the  following  goods:  t^re  follows 
tbe  list  of  articles,  known  as  "plnmben'  goods 
and  matvlal."]  Btacloaed  please  find  draft 
for  9Saoa  Send  blU  collect  through  First 
National  Bank.  Please  send  me  some  ordor 
blanks.  Ship  goods  at  your  earliest  con- 
vwilMice,  as  I  am  needing  them  badly.  The 
goods  to  be  subject  to  examination  before 
paying  for  same.  [Signed]  J.  N.  Martin.** 
Testimony  tor  plalntlfr  tended  to  show  that 
he  received  invoice  of  the  goods  sMpped  to 
Birmingham  to  the  order  of  Sears,  Ro^budc 
ft  Co.;  that  he  inquired  at  the  First  National 
Bank  sevoral  times  for  draft  and  bill  of 
lading,  and  did  not  find  fbem;  that  he  tried 
to  get  tlie  goods  from  the  railroad  agent  by 
paying  the  amount  due  on  than,  gll2J8;  that 
not  getting  One  goods  compelled  him  to  go 
into  the  market  and  buy  them  elsewhere  at 
an  advance  of  from  20  to  ^  per  cent  Martin 
sues  to  recover  the  $30  sent  with  the  order, 
together  with  the  difference  in  price  of  the 
goods  purchased  from  Sears,  Boebndc  ft  Oo. 
and  the  goods  he  was  compelled  to  go  Into 
the  market  to  buy  to  take  the  place  of  the 
goods  so  purchased.  The  defendants  filed 
two  ideas  of  set-off,  setting  up  as  a  set-off 
the  price  of  the  goods  so  purchased  under 
the  order  above  referred  to,  together  with 
the  frelf^t  to  and  from  Chicago  and  the  de- 
murrage that  had  accrued  on  the  goods  by 
failure  of  Martin  to  tate  then  from  the  depot 
There  was  judgment  for  plaintiff,  forf  64. 

Ton  L.  Thompson,  for  appellants.  L.  M. 
Washington  and  Martin  ft  Roberts,  for  ap- 
pellee. 

TYSON,  J.  Appellants'  counsel  is  mis- 
taken In  his  assertion  that  there  was  no  evi- 
dence tending  to  support  the  allegations  of 
plalntifF's  complaint  and  that  defendants* 
pleas  of  set-off  or  recoupment  were  undls- 
putedly  established.  To  the  contrary,  the 
averments  of  the  complaint  were  fully  sus- 
tained, and  the  pleas  not  proven  at  all.  De- 
fendants' obligation  to  deliver  the  goods  to 
plaintiff  in  Birmingham  was  not  fulfilled  by 
a  delivery  of  the  goods  to  a  common  carrier 
In  Chicago,  consigned  to  their  order,  to  be 
transported  to  Birmingham.  The  carrier 
was  not  the  agent  of  the  plaintiff,  and  there- 
fore a  delivery  of  the  goods  to  it  was  not  a 
delivery  to  the  plalntUt.  On  the  other  hand, 
it  was  the  agent  of  the  defendants,  and  was 
not  authorized  to  deliver  the  goods  to  plain- 
tiff without  proper  authorization  from  Its 
principal  to  do  so.  This  authorlsatimi  coul^ 
have  been  properly  evidenced  by  a  delivery 
of  the  bill  of  lading  to  plaintiff  by  defendants 
and  a  surrender  of  It  by  the  former  to  the 
carrier;  and  until  the  plaintiff  was  armed 
with  the  proper  authority  to  get  the  goods 
from  the  carrier  there  was  no  actual  or  sym- 
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boUca)  dellveiy  of  them.  So,  tben,  nntll  de- 
feodantB  delivered  the  bill  of  lading  to  plain- 
tiff, which,  If  it  had  done,  would  hare  l>een 
a  STmboIlcal  ^lirery,  or  made  an*  actual  de- 
livery of  them,  tb^  have  not  carried  ont 
their  contract. 

If  It  be  assumed  that  the  words  in  the  writ- 
ten order  for  the  goods  s^t  by  plaintiff, 
"Send  bill  collect  through  First  National 
Bank,"  constituted  the  bank  plaintiff's  agent 
to  rec^ve  the  bill  of  lading  for  bim,  a  quea- 
tlon  upon  which  we  Intimate  no  opinion,  the 
testimony  would  siqtport  the  finding  the 
court  that  It  was  never  sent. 

Affirmed. 

HABAI^ON.  SIMPSON,  and  A>'DEBSON, 
JJ^  concur. 


WTDSTBRN  RT.  OF  ALABAMA  v.  STONE. 
(Snpreme  Court  of  Alabama.  Dec.  19,  19090 

1.  Railro AD8— I N juancs  TO  Cattu— Plud- 

m  Q— SUFFIOlENCr. 

In  an  ax^tion  against  a  railroad  for  kilTing 
cattle,  a  complaint  alleging  tluit  on  the  14tb 
day  of  March,  180S,  defendant  was  engaged  in 
the  operation  of  a  railroad  between  certain 
cities,  and  that  one  of  its  employte  so  negligent- 
ly operated  a  locomotive  on  said  road,  at  or 
near  a  certain  place  in  a  certain  conn^,  that  by 
reason  thereof  It  ran  against  jplalntifE's  cows, 
was  sufficiently  definite  in  Its  allegations  of  the 
time  and  place  of  the  Injury. 

[Ed,  Note. — For  cases  in  point,  see  voL  41, 
Coit.  Dig.  Baiiroads,  S  1551.] 

2.  Same. 

In  an  action  against  a  railroad  for  killing 
cattle,  a  complaint  alleging  that  one  of  defend- 
ant's servants,  in  charge  of  a  locomotive,  so 
n^ligently  operated  each  locomotive  that  It 
stmck  plaintiff's  cows,  waa  sufficient  In  its  al- 
legations of  negligence. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  K  1561,  1666, 1666w] 

8.  8amk. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  it  is  not  necessary  for 
the  complaint  to  allege  the  name  of  the  employe 
who  was  in  control  of  the  locomotive  which 
•track  the  cattle. 

[Ed.  Note. — For  cases  In  point,  see  rtA.  41, 
Cent.  Dig.  Baiiroads,  1  1682.f 

4.  Appbai.  —  Habmlebb  Ebbob— Buunos  on 

Z^BADINO. 

Sustaining  a  demurrer  to  a  plea  setting  up 
matters  available  under  an  accompanying  plea 
of  the  general  issue  is  harmless. 
6.  DaHAOES  —  InjTTBIBS  TO   Aniicais— Bvi- 
nBNOB. 

In  an  action  against  a  railroad  for  killing 
cows  used  only  as  milk  and  butter  producers  in 
the  prosecution  of  a  dairy  business,  evidence 
of  the  yield  of  milk  and  butter  by  the  cows  kill- 
ed is  aomissible  on  the  Issue  of  the  market  value 
of  tiie  animals. 

6.  BviDEKCB— OoncLtrsioifs  OT  Witness. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  testimony  of  the  en- 
gineer. In  charge  of  the  locomotive  which  killed 
the  animals,  that  he  did  not  have  time  to  make 
any  effort  to  prevent  the  killing,  was  but  the 
couduaiou  of  uke  witness  on  a  quiaation  of  fact, 
and  was  properly  excluded. 

[Bd.  Note.— FcHT  eases  In  point,  see  voL  20; 
Gent.  Dig.  Bvidene*.  H  214&-2101.] 


7.  Bailboads— Injubibs  to  Cams— Plead- 
ing— ^Vabiance. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  where  the  negligence 
allied  waa  in  the  operation  of  the  train,  testi- 
mony as  to  the  equiiment  of  the  train  was  prop- 
erly excluded. 

LEd.  Note. — For  cases  In  point,  see  vol.  41, 
Cant  Dig.  Railroads,  H  1S70-1578.] 

8.  Same— Neolisbhob  of  Raiuboao. 

It  is  negligence  for  a  railroad  to  operate  a 
locomotive  and  train  of  cars  at  night  at  so  great 
a  rate  of  speed  that  it  is  impossible  to  stop 
the  train  within  the  distance  that  the  locomotive 
headlight  illnmlnatea  tlw  track. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Baiiroads,  H  14U-14&] 

9.  Dahages— Enxma  or  Cattle— Inarsuc- 
tioms. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  cham  that  the  measure  of  dam- 
ages Is  not  necessaruv  the  value  of  Uie  animals 
when  allvOf  but  tlie  diflerenoe  in  value  between 
the  living  animals  and  the  dead  carcasses,  and 
the  jury  should  deduct  the  amount  which  plain- 
tiff might  have  realized  from  the  dead  carcasses 
by  the  exercise  of  reasonable  diligence,  was 
pnnwrly  refassd  as  abstract,  where  there  was 
no  evidence  of  the  value  of  the  carcasses  of  the 
cattle  in  their  mangled  condition,  and  was  also 
bad  in  failing  to  take  into  account  the  coat  of 
transporting  the  carcasses  from  the  place  where 
the  cattle  were  killed  to  market 

[Bd.  Note. — ^For  cases  In  point,  see  voL  41, 
Cient  Dig.  Baiiroads.  f  1624.] 

10.  Same. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  ciiarge  to  find  for  defendant,  If 
plaintiff  has  failed  to  reasoniJ)ly  satisfy  the 
jury  as  to  the  amount  of  damage  sustsined,  was 
erroneous,  in  that  plaintiff,  although  he  failed 
to  establish  the  amount  of  damages,  was  en- 
titled at  leaat  to  nominal  damages  on  proof  of 
the  wrongful  killing. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages.  »  637.  639.] 

11.  Railboads  —  In jttbies  to  Oaitlk— Ac- 
tion b—Irstbuctionb. 

In  an  action  against  a  railroad  for  killing 
cattle  on  the  track,  a  charge  to  find  for  defend- 
ant if  the  engineer  was  keeping  a  proper  look- 
ont  for  obstructions,  and  the  animals  came  on 
the  tra<^  suddenly  and  so  close  to  the  train 
that  the  injury  could  not  be  avoided,  was  prup- 
erty  refused,  in  that  It  failed  to  take  into  con- 
sideration the  question  of  negligence  in  the  op- 
eration of  the  train  with  respect  to  speed  and 
illuminative  power  of  the  locomotive's  head- 
light 

12.  DAUAOBa—AsSESSMENT— iNBTBDOnONS. 
In  on  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  charge  that  the  value  of  the 
animals  killed  was  not  to  be  determined  by 
the  purpose  for  which  they  were  used,  but  by 
the  reasonable  market  value  of  the  animals,  was 
properly  refused  as  misleading,  in  view  of  evi- 
dence that  the  cows  were  milk  and  butter  pro- 
ducers and  were  used  for  that  purpose  alone. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent.  Dig.  Dam^es,  {  269 ;  vol.  41,  Cent  Dig. 
Railroads,  S  16^.] 

18.  TaiAL— iNSTBUonoNS— Iicpbopeb  Phbase- 

OLOOT. 

The  improper  use  of  the  word  "defendanf^ 
for  "plaintiff"  in  a  requested  instruction  need 
not  be  corrected  by  the  trial  court,  but  the  in- 
struction may  be  refused. 

14.  Railboads— InjuBiEB  TO  CATTU-Aonons 
— iNSTBUcrrxoNa. 

In  an  action  against  a  railroad  for  killing 
cattle  on  the  track,  a  charge  ttiat  the  engineer 
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w&a  not  bound  "to  keep  a  lookout  for  aaimala 
beyond  the  ligbt  thrown  from  hia  engine;  that 
Is,  OD  tbe  outsldes  of  the  track" — ^waa  property 
refused  aa  obacnie  and  nualeading. 
16.  Sauii— DuTT  TO  Keep  Lookout. 

Where  a  JocomotiTe  engineer  is  neglisent  tn 
keeping  a  lookout,  but  afterwards,  when  it  Is 
too  late  to  prevent  a  collision,  discoyers  an 
animal  upon  the  track,  the  railroad  is  liable  for 
the  consequent  injury  to  the  animal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41. 
Cent  Dig.  Railroads,  SS  1477-14^] 

Apiwal  from  City  Court  of  Mon^mery; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  H.  L.  Stone  against  the  Western 
Railway  of  Alabama.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AflOrmed. 

Action  for  Injuring  or  killing  three  cowb. 
The  complaint  was  In  tbe  following  words: 
"Plaintiff  claims  of  the  defendant  the  sum  of 
$260  aa  damages,  for  that,  to  wit.  on  tbe 
14th  day  of  March,  1903,  the  defendant  was 
engflged  in  the  operation  of  a  railroad  and 
locomotive  and  cars  tboreoii*  between  tbe 
cities  of  Montgomery  and  Selma,  Ala.;  that 
one  of  defendant's  agents,  servants,  or  of- 
ficers, then  and  there  In  charge  of  one  and 
audi  locomotlTe,  and  whose  name  Is  to 
plaintiff  unknown,  so  negligently  operated 
sacli  locomotlTe  on  said  road  at  or  near 
^tone's  Tank,  In  tbe  county  of  Montgomery, 
Aia.,  that  by  reaacm  thereof  It  then  and  there 
ran  against,  struck,  and  greatly  Injured  or 
killed  three  eows,  the  property  of  plalntlfl, 
to  the  damage  of  plaintiff,"  etc. 

There  was  demurrer  to  this  conq>lalnt, 
assigning  as  grounds  tliat,  first,  he  failed 
to  aver  with  sufficient  certainty  and  particu- 
larity where  the  Injury  occurred;  second, 
failed  to  show  with  sufficient  certabtly  who 
the  facers  or  agents  were  who  are  charged 
with  negligence  In'  operating  its  engines; 
third,  that  It  falls  to  show  that  said  agents 
or  officers  were  acting  within  tiie  scope  of 
their  employment  at  the  time  of  tbe  injury; 
fonrtli,  that  It  does  not  aver  with  certainty 
that  the  Injury  was  negligently  done;  and, 
fifth,  because  it  assumes  negligence  in  strik- 
ing said  cows  and  does  not  affirmatively 
aver  any  act  of  negligence  on  the  part  of  the 
defendant 

These  demurrers  being  overruled,  the  de- 
fendant filed  the  general  Issue,  and  a  special 
plea.  Betting  up  that  the  animals  killed  ran 
suddenly  and  unexpectedly  on  tbe  track  im- 
mediately in  front  of  the  train;  that  the 
engine  was  equipped  with  a  first-class  head- 
light, which  enabled  the  engineer  to  see  suf- 
ficiently f&r  ahead  of  him  to  have  discovered 
the  animals  on  the  track  or  within  tbe  rays 
of  said  headlight  in  time  to  have  stopped 
the  train  to  prevent  injury;  that  the  engineer 
was  keeping  a  proper  lookout,  but  that  the 
cows  got  on  tbe  track  unexpectedly  and  so 
near  the  engine  that  by  the  use  of  all  means 
known  to  skillful  engineers  the  engineer 
could  not  have  stopped  the  train  in  time  to 


prevent  tbe  Injury.  There  were  demurrers 
to  this  plea,  which  were  sustained. 

The  defendant  requested  the  following 
charges,  wlilch  were  refused:  "(2)  The 
measure  of  damages  in  this  case  is  not 
necessarily  tbe  value  of  animals  when  alive, 
but  the  difference  In  value  between  the  living 
animal  and  the  dead  carcass;  and  If  tbe  Jury 
believe  from  tbe  evidence  that  tbe  plaintiff 
might  have  realized  tbe  ap]^«clable  value  of 
the  dead  carcass  by  the  exercise  of  reason- 
able dlllgraice,  the  amount  of  sudt  value  must 
be  deducted.  (?)  The  burden  of  proof  Is  up- 
on the  plalntlfl  to  show  that  tiie  animals 
were  killed  by  llie  engine  of  the  defiendant, 
and  also  to  show  the  amount  of  damages 
sustained;  and  if  tlie  plalntlfl  has  failed  to 
reasonably  satisfy  the  Jury  what  such  dam- 
ages were,  they  must  find  for  tbe  defendant 
(4)  Railroad  empU^te  are  not  required  to 
attempt  the  Impossible;  and  if  tbe  Jury  be- 
lieve from  the  evidence  that  the  engineer  was 
keeping  a  proper  loi^niut  tot  obstructions 
on  the  track,  and  tihat  the  animals  came  on 
the  track  suddenly,  and  so  dose  to  the  train 
tiiat  tbe  use  of  preventive  effwts  eould  not 
have  avfdded  ttie  Injury,  th^  must  find  tar 
tbe  defendant'  (5)  Tbe  value  of  the  animals 
alleged  to  have  been  killed  is  not  to  be 
detramlned  tbe  purpose  for  which  they 
were  used  by  plaintiff  for  dairy  purposes, 
but  by  the  reasonable  market  value  of  said 
animals  at  tbe  time  of  the  injury  sbown. 
•  •  •  (8)  Notwithstanding  tbe  fact.  If  It 
be  a  fftct,  tiiat  tbe  engine  did  not  have  a 
headlight  sufficiently  stnmg  to  see  an  animal 
on  the  track  In  time  to  stop  the  train  beftme 
striking  it,  yet  If  tbe  animals  were  not  on  tiie 
track,  but  came  suddenly  on  it  so  near  tbe 
approaching  train  that  it  wbb  Imposdble  for 
the  engineer  to  have  stopped  or  slackened 
Its  speed  In  time  to  prevent  the  injury,  tbe 
fact  of  not  having  a  strong  headlight,  if  It 
be  a  fact,  can  have  no  influence  In  this  case, 
and  cannot  authorise  tbe  verdict  for  defend- 
ant. (9)  Under  the  facts  of  this  case  of- 
fered in  evidence  no  duty  rested  on  the 
engineer  to  keep  a  lookout  for  animals  be- 
yond the  light  thrown  from  bis  engine;  that 
is,  on  the  outsides  of  the  track." 

The  court  in  its  oral  charge  used  the  fol- 
lowing language:  "But  If  the  engineer  Is 
negligent  in  keeping  a  lookout,  and  after  a 
while,  after  such  negligence,  does  discover 
an  animal  upon  tbe  track,  and  it  Is  then  ao 
close  upon  the  track  that  it  Is  impossible  to 
prevent  killing  or  hurting  It,  that  engineer  Is 
guilty  of  negligence;  whereas,  in  the  other 
case  I  have  supposed  to  you,  he  would  not 
be.  Now  tbe  contention  here  Is  that  the 
engineer  was  guilty  of  negligence  In  not 
keeping  a  lookout  of  this  sort;  that  If  he  tiad 
kept  a  lookout  for  animals  in  dangerous 
proximity,  he  would  have  seen  tbe  animals 
in  time  to  have  prevented  Injury  to  them. 
The  contention  of  tbe  defendant,  on  the  con- 
trary, is  that  lie  did  kecv  eucli  a  lookout  as  a 
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reasonably  prudent  and  competent  man  ought 
to  have  kept,  and,  keeping  it,  did  not  see  the 
animals  until  they  were  so  close  that  he 
could  not  help  hurting  them.  If  this  is  true, 
of  course,  he  cannot  recovar;  If  the  first  con- 
tention Is  tro^  of  course,  the  plalnUft  most 
recorer."  The  court,  furttaw  charging  the 
Jnry,  said:  "There  Is  another  proposition 
In  that  connection,  luToIved  in  this  case, 
which  Is  insisted  on  by  the  p;lalntifC;  and 
tihat  is  this:  that  If  this  engine  was  equip- 
ped Willi  such  light  as  on^  allowed  the 
engineer  to  discover  obstacles  on  the  track 
or  In  dangerous  proximity  to  it— we  will  say, 
for  example,  100  yards  away,  meaning  100 
yards  away  from  the  engine— then  It  was 
negligence  to  operate  its  train  at  sudti  a  rate 
of  qpeed  as  rendered  It  impossible  for  him 
to  stop  within  100  yards." 

George  P.  Harrison,  for  appellant  Stelner, 
Orom  ft  Well,  tcx  KS^lee. 

DO  WD  ELL,  J.  The  complaint  contained 
but  a  single  count,  to  which  a  demurrer  was 
Interposed  by  the  defendant  The  averments 
in  the  complaint  were  sufficiently  definite  as 
to  time  and  place  of  the  alleged  Injury  to 
put  the  defendant  oa  notice.  The  complaint 
was  also  snffidoit  In  Its  avermait  as  to  neg- 
llgeice.  In  actions  of  this  cbaractor  It  Is 
not  necessary  to  avw  the  name  of  the  agent 
or  employ^  of  the  defendant  who  had  the 
control  and  operation  of  the  Jocomotlve  and 
cars.  The  court  properly  overruled  the  de- 
murrer to  the  complaint 

All  matten  of  def^ue  set  up  In  defend- 
ant's plea  Na  2,  to  which  It  was  entitled,  was 
available  to  it  under  the  plea  of  the  general 
issue,  and  It  appears  from  the  record  that 
In  the  trial  of  the  case  under  the  plea  of  the 
general  Issue  the  defendant  did  hare  the 
benefit  of  tAe  facts  averred  In  said  plea.  So, 
if  there  was  any  error  in  sustaining  the  de- 
murrer of  the  plaintiff  to  Hie  plea.  It  was 
error  without  Injury. 

The  tiiird,  fourth,  fifth,  and  sixOi  assign- 
ments  of  error  relate  to  mlhigs  of  the  court 
on  objections  made  by  appellant  to  qtm- 
tlons  asked  by  appellee  concerning  the  yield 
of  milk  and  butter  by  the  cows  killed  by 
defendant's  locomotive  and  train  of  cars. 
The  evidence  is  uncontradicted  that  the  cows 
killed  were  only  used  as  milk  and  butter 
producers,  and  that  appdlee  so  used  them  In 
carrying  on  the  business  of  selling  milk  and 
butter  In  the  prosecution  of  a  dairy  business. 
This  evidence  was  relevant  and  pertinoit  as 
tending  to  show  elements  of  value  of  the  in- 
jured animals.  While  It  la  true  that  the 
market  value  Is  the  proper  criterion  of  value 
in  BQch  actions,  still  the  fiicts  testified  to 
might  very  prc^o'ly  become  an  elon^t  In 
making  iq»  market  value. 

There  was  no  error  in  excludii^,  on  the 
motion  of  the  plaintiff,  the  statement  by  de- 
fendant's witness  Tlnsley  that  "he  did  not 
have  time  to  make  any  ^fort  to  prevoit  the 


killing  of  the  cows."  This  was  but  a  con- 
clualon  of  the  witness.  The  witness  was  per- 
mitted to  testify  to  all  the  facts  attending 
the  killing  of  the  cows.  It  was  for  the  Jury 
to  determine  from  all  these  facts  whether  he 
had  time  to  make  any  effort  to  control  his 
train  so  as  to  avoid  collision  with  the  an- 
imals. The  evidence  was  not  an  exgert  (pin- 
ion based  upoa  a  given  statement  of  facts, 
but  a  mere  conclusion  of  fact  Moreover  the 
appellant  bad  tiie  benefit  of  everything  con- 
tained In  this  statement  on  the  theory  of  its 
being  expert  evidence.  Later  on  he  was  per- 
mitted to  testify,  and  did  testify,  as  follows : 
"In  my  opinion,  as  an  expert  engineer,  that 
train,  running  as  It  was,  on  the  trade  where 
It  was,  could  not  have  been  stopped  after  I 
discovered  these  animals  by  the  use  of  all 
means  known  to  skillful  engineers,  such  as 
applying  brakes  and  reversii^  the  oigln^  In 
time  to  have  prevented  the  injury.  •  *  * 
I  was  helpless.  I  could  not  do  anything,  and 
did  not  do  anything." 

There  was  no  orror  In  sustaining  the  ob- 
jection of  the  plaintiff  to  the  question,  aAed 
this  wItoesB  Tlnaley  by  the  defendant 
"whether  or  not  the  equlpmoit  on  that  train 
was  such  as  is  In  use  on  the  beet  related 
railroads  In  the  country."  This  question 
called  for  evidence  wholly  immaterial  and  Ir- 
relevant The  equipment  of  the  train  was 
not  an  Issue  In  the  case.  The  negligence 
counted  on  was  to  the  <^>eratlon  of  the  train, 
and  not  on  any  defects  In  the  machinery. 
The  defendant  was  permitted  to  prove  the 
kind  of  headlight  It  bad  on  its  engine  and  the 
distance  it  shed  light  The  platntlfl  iq>on 
cross-examination  of  this  witness  was  per- 
mitted, against  the  objection  of  the  defend- 
ant to  ask  the  witness,  "How  far  did  that 
headlight  throw  a  light  on  a  straight  traiA?" 
The  evidence  called  for  by  this  quesUon  was 
pertinent  to  the  Issue  of  the  negligent  opera- 
tion of  the  train.  It  was  shown  by  the  un- 
disputed evidence  that  tiie  track  at  the  place 
of  the  alleged  Injury  was  straight  half  a  mile 
or  more  In  the  direction  the  train  was  going 
before  tt  struck  the  cows.  The  witness  Tln- 
sley, the  engineer,  testified  that  at  the  time 
he  was  running  at  a  speed  of  80  miles  an 
hour,  and  that  at  the  speed  at  which  be  was 
going,  he  could  not  have  stopped  the  train  to 
a  shorter  distance  than  200  yards.  In  an- 
swer to  ibe  question,  the  witness  said :  "You 
can  see  an  object  a  cow,  about  100  yards, 
maybe  a  little  better  than  that  but  not  to 
tell  whether  it  was  a  horse  or  cow.  I  could 
not  have  stopped  after  discovering  an  object 
as  big  as  a  cow  within  100  yards."  It  Is  a  want 
of  due  care  to  operate  a  locomotive  and  train 
of  cars  at  night  at  so  great  a  rate  of  speed 
that  It  is  impossible  to  stop  flie  train  wltbto 
the  distance  that  the  headlight  of  the  loco- 
motive lights  up  the  track.  In  Annlston 
Electric  &  Gas  Go.  V.  Hewitt  ISO  Ala.  442. 86 
South.  39,  107  Am.  St  Rep.  42,  It  was  said: 
*«The  Uw  is  well  settled  that  raihroad  corn- 
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paulea  that  knowli^ly  rnzi  tlietr  trains  un- 
der conditions  raiderlng  it  Impracticable  for 
tbose  In  charge  to  prevent  injuring  Bto<^ 
straying  cox  their  trails  are  aocoontable  for 
the  loss  when  Injnry  resoltB"— citing  anthor- 
Itles.  The  tendency  of  the  evidence  was  to 
show  that  at  the  time  and  place  the  train  was 
being  ran  nnder  conditions  that  rendered  it 
impracdcahle  to  prerait  Injnry  to  the  BtoA 
in  qnesUon. 

The  defendant  reqaeated  the  court  to  giro 
several  written  charges,  which  were  refoaed, 
and  for  the  refusal  of  which  errors  are  here 
assigned.  The  first  of  these  charges  was  the 
general  afflrmatlTe  diarge  to  OnA  for  the  de- 
foidant  That  it  was  vpen  to  the  Jury,  vxt- 
dw  the  evidence,  to  find  that  the  Injury  to  the 
cows  was  the  proximate  resolt  of  a  negligent 
operation  of  the  train  by  the  defendant's 
swant,  and  the  amount  of  damage  ther^ 
Bnstalned  by  the  plaintiff,  is,  we  think,  hardly 
open  to  serious  eontroveray,  and  therefore  no 
error  was  committed  in  the  refusal  of  the 
general  charge  as  reqnested. 

Charge  2  was  properly  refused  as  being 
abst^ract.  There  was  no  evidence  of  the  val- 
ne  of  the  carcaases  and  hides  of  the  cows  In 
their  mangled  condition— and  there  was  evi- 
dence of  mangled  condition— at  the  time  and 
place  of  Injury.  Evidence  of  the  valne  of 
beef  cattle  and  of  hides  in  the  dty  of  Mont- 
gomery was  not  evidence  of  valne  at  Stones 
Tank,  where  they  were  kined.  The  cost  of 
transporting  the  carcasses  and  hides  from 
Stone's  nmk  to  Hontgomoy,  however  small 
the  amount  might  be,  woald  still  be  an  tie- 
meat  in  determining  the  net  value  at  the 
place  of  the  Injury,  and  the  burden  of  show- 
ing this  was  upon  the  defendant  In  Georgia 
Padflc  Railway  Oa  t.  rullerton,  TO  Ala. 
298,  It  was  said,  among  other  thUigs:  "If 
stock  or  catUe  be  killed,  it  does  not  foltow 
that  in  every  case  the  necessary  measure  of 
the  plalnturs  recovery  must  be  the  value 
of  the  stock.  Sndi  value  Is  undoubtedly  tiie 
prima  fade  measure  of  damages^  and  the 
burden  of  proof  may  be  thrown  on  the  de- 
fendant to  overcome  this  presumption,  when 
once  it  is  made  to  arise  upon  proved 
facts.  •  •  •  The  carcass,  it  may  be.  Is 
most  frequently  wortti  nothing  to  tiie  owner, 
and  tlie  facts  must  be  peculiar  which  would 
overcome  this  presumption.  It  is  often 
bruised,  mangled,  and  unfit  for  use.  Its  small 
value  and  distance  from  aiy  available  point 
may  render  Its  uUllxatlm  profitless.'* 

That  the  00W8  were  killed  by  the  defoid- 
anf s  engine  was  an  undisputed  fact  In  tlie 
case.  Written  charge  8,  requested  by  the  de- 
fendant, after  stating  the  rule  as  to  the  bur- 
den of  proof  with  respect  to  the  killli^  of  the 
cows  by  d^endanf  8  engine,  proceeds  as  fol- 
lows: "And  also  to  show  liie  amount  of  the 
damage  sustelned;  and.  if  the  plaintiff  has 
failed  to  reasonably  satisfy  the  Jury  what 
such  damage  la,  they  must  find  for  the  de- 
fendant** This  diarge  requires  the  Jury  to 


return  a  verdict  in  favor  of  the  defendant. 
If  the  amount  of  the  damage  was  not  reason* 
ably  and  satiafactorily  shown  to  the  Jury 
the  evidence^  atlll.  If  the  wrongful  killing  was 
shown,  the  plaintiff  would,  at  least  be  en- 
titled to  a  vcsrdict  for  nominal  Omagra. 

Wrlttot  charge  4  pretermits  any  considera- 
tion of  the  question  of  the  nefi;ligent  opera- 
tion of  the  locomotive  and  cars,  at  the  time 
and  place  of  the  Injury  to  the  animals,  with 
respect  to  the  speed  and  headlight  conditions. 
Non  constat  if  the  locomotive  and  cars  had 
at  tiie  time  and  place  been  operated  in  a 
manner  and  at  a  speed  whereby  the  engines 
would  have  been  enabled  to  Bto{i  the  train 
within  the  distance^  namely,  100  yar^  tiut 
being  the  distance  at  which  he  could  dis- 
cover an  object  such  as  a  cow,  on  the  trade, 
the  azerdae  of  preventive  effiort  might  have 
avoided  the  injury. 

Written  dutrge  5,  requested  the  d^end- 
ant,  was  misleading,  In  that  it  had  the  toi- 
dency  to  withdraw  fnnn  the  consideration  of 
the  Jury  evidence  that  the  cows  were  milk 
and  butter  producers,  etc 

Charge  8  was  pn^>a:ly  refused.  This 
charge  used  the  word  "defendant"  where, 
doiditless,  "plalntilT*  was  Intended.  The 
trial  court,  however,  was  under  no  duty  to 
make  the  correction. 

There  was  no  error  in  refusing  chaiiEe  9, 
requested  by  the  defendant  Thte  diarge 
was  obscure  and  misleading. 

There  was  no  error  committed  in  the  parts 
of  the  court's  oral  diarge  excepted  to  by  the 
defendant 

We  find  no  reversible  wror  In  the  reomrd, 
and  the  Judgment  will  be  affirmed. 
Affirmed. 

HABALSON,  SIMPSON,  and.  DBNSON. 
JJh  concur. 


COLLINS  V.  STATE. 

(Supreme  Court  of  Alabama.   Dec.  20,  1909.) 

Cbiuinal  Law— Bill  ot  Exceptions— Sign - 
iHO — Tisn:. 

Where  the  last  order  extending  the  time  for 
slening  a  bill  of  exceptions  in  a  criminal  case 
allowed  30  days  from  September  12,  1905,  and 
the  bill  was  not  signed  until  October  19,  1905, 
the  bill  would  be  stricken  from  the  files. 

Appeal  from  City  C?ourt  of  Mobile;  O.  J. 
Semmes,  Judge. 

"Not  officially  reported." 

James  Collins  was  convicted  of  an  offense, 
and  he  appeals.  Affirmed. 

Boyles  &  Kohn,  for  appellant  Massey 
Wilson,  Atty.  Oen.,  for  the  State. 

DOWDBUj,  J.  The  last  order  extending 
the  time  for  signing  tiie  bill  of  excq^ons 
allowed  80  days  from  the  12th  day  of  Sep- 
tnnber,  1905.  The  bill  was  not  signed  until 
the  19th  day  of  October,  190B.  Ttds  was  af- 
t«  tbe  exi4ratlon  of  the  time  allowed.  It 
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followB  that  the  motion  to  strike  the  bill  of 
«xceptlons  most  be  granted.  The  bill  of  ex- 
ceptloDB  being  stricken,  and  no  error  appear- 
ing In  the  record,  tbe  judgment  appealed 
from  will  be  affirmed. 
Afflrmed. 

TYSON.  ANDBBSON.  and  OBNSON,  JJ., 
concnr. 

PALOS  GOAL  ft  COKB  OO.  t.  BBNSON. 

(Supreme  Court  of  Alabama.  Dec.  21,  1908.) 

1.  MaSTEB  and  SebVANT — ^TOBTS  Of  SlSVANT 

— Masteb's  Liabujtt. 

A  master  la  not  liable  fOT  the  sMranfa 
torts,  unless  clone  In  or  abont  the  duties  a»- 
fllsned  him.  or  in  the  accomplishment  of  objects 
within  the  line  of  hia  duties. 

[Ed.  Note.— For  cases  In  point,  see  toI.  84, 
<^t.  Dig.  Blaster  and  Swwit,  ft  1200, 1217- 
1225.] 

2.  Sahb— EviDEiroi. 

A  mining  company  was  not  liable  for  an 
assault  by  Its  genera]  superintendent  on  a 
'driver  at  one  of  Its  cars  wtdle  the  Buporintond- 
«it  was  riding  on  it,  in  the  abeence  of  evidence 
that  the  assault  was  committed  In  pursuance 
«f  his  duties 

[Bd.  Note. — For  cases  in  point,  see  vol.  34, 
Ont.  Dig.  Master  and  Berraot,  U  1221,  12810 

Appeal  from  Circuit  Oonrt,  Jeffecson  County ; 
A.  A.  Coleman,  Judge. 

"Not  officially  reported.'* 

Action  by  Will  Benson  against  tbe  Palos 
Coal  &  Ocke  Company.  From  a  jndgmoit  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Plaintiff  sues  for  $6,000  damages  for  an 
assault  and  battery  committed  by  one  of  the 
defendant's  servants  or  agents,  and  avers 
that  the  agent  of  defendant,  whose  name  Is 
John  Eelley,  was  then  and  there  acting  in 
-the  line  of  bis  eald  agency.  The  second  count 
Is  for  an  assault  and  battery  by  tbe  same 
person,  and  It  alleges  a  willful,  wanton,  or 
Intentional  Injury  to  plaintiff  by  striking  him 
on  the  head  with  a  hard  substance  by  Kelley, 
who  vras  superintendent  and  while  In  the 
exercise  of  such  superintendence.  The  third 
count  Is  the  same  as  tbe  first  count  The 
Iffoof  showed  that  Eelley  was  the  superin- 
tendent of  all  the  defendant's  mines  at  Palos, 
and  that  as  audi  aaperlntendent  be  bad  oth- 
«  siqwrtntendaitB  under  him.  Tbe  plaintiff 
was  a  driver  of  cars  for  defendant,  and  while 
driving  tlw  car,  and  wblle  Eelley  was  riding 
on  his  car,  he  struck  him. 

Ward  &  Drennen.  for  appellant  Sbugart 
A  Bell,  fOT  appellee; 

SIMPSON,  J.  It  is  undoubtedly  the  law 
of  this  state,  under  former  decisions,  that  a 
master,  whether  corporate  or  Individual,  Is 
liable  for  the  torts  of  the  servant  or  em- 
ployA,  "done  or  caused  to  be  done  In  or  about 
the  duties  or  business  assigned  to  them";  but 


It  Is  equally  clear  that  this  liability  Is  "con- 
fined to  abuses  perpetrated  In  the  line  of 
duties  assigned  them."  Tbe  act  must  be, 
not  only  "within  the  scope  of  his  employ- 
ment," but  also  "committed  In  the  accomplish- 
ment of  objects  within  tbe  line  of  his  duties, 
or  in  and  about  the  business  or  duties  as- 
signed to  him  by  his  employer."  L.  &  N.  R. 
R.  Co.  V.  Whitman,  79  Ala.  328;  M.  &  O.  R. 
R.  Co.  V.  Scales,  100  Ala.  368,  13  South.  917; 
Case  V.  Hulaebush,  122  Ala.  212,  221,  26  South. 
156 ;  City  DeUvery  Co.  Henry,  180  Ala.  161. 
84  South.  388. 

In  the  case  at  bar  the  only  proof  as  to 
what  were  the  duties  of  John  Eelley  (who.  It 
is  claimed,  by  Inference,  without  direct  proof, 
made  the  assault)  Is  by  the  plaintiff  himself, 
that  "he  was  genial  superintendent  of  all 
the  defendant's  minee  at  Palos.  He  had  sup- 
erintendents under  him.  Mr.  Hemphill  was 
the  boss  driver,  or  bank  boss  over  me.  Mr. 
Eelley  would  Just  look  around  In  the  mines, 
and  tell  tbe  other  superintendents  under  him 
what  to  do.  The  bank  boss  has  the  super- 
intendence and  management  of  tbe  Inside  of 
the  mines,  and  the  general  superintendent 
would  see  that  he  carried  on  the  work  prop- 
erly. Mr.  Hemphill  hired  and  discharged  the 
men  who  worked  In  the  mines,  .and  Mr. 
Eelley  employed  and  discharged  the  superin- 
tendents." The  witness  Hemphill  swore  that 
he  was  "bank  boss,"  that  the  drivers  were 
under  him,  that  he  bad  the  hiring  and  entire 
control  and  management  of  them,  and  that 
Mr.  Eelley  directed  htm.  Tbe  witness  Dren- 
nen  testified  that  he  was  vice  president  and 
general  manager,  and  had  exclusive  manage- 
ment of  the  mines,  and  hired  superintendents; 
that  he  employed  Eelley  as  general  superin- 
tendent of  the  mines,  and  that  Eelley's 
duties  was  to  employ  tbe  bank  bosses,  have 
supervision  over  them,  and  look  after  the 
outside  work  around  tbe  mines;  that  the  bank 
boas  had  entire  management  and  superintend- 
ence on  the  Inside  of  the  mines,  and  exclu- 
sive control  and  supervision  of  the  drivers 
and  track  men;  that  the  general  superintend- 
ent has  nothing  to  do  with  the  drivers,  or 
track  men,  in  the  mines.  Jones,  the  book- 
keeper, tratlfled  to  the  same  effect 

There  is  no  controversy  about  the  facts 
that  the  plaintiff  was  a  driver  In  the  mines 
at  the  time  he  claims  to  have  been  assaulted, 
and  that  Eelley  was  riding  on  the  car.  It 
does  not  appear  from  the  testimony  that,  if 
Eelley  was  guilty  of  the  abuse  claimed,  it 
was  "perpetrated  In  the  line  of  the  duties  as- 
signed him,  or  committed  in  the  accomplish- 
ment of  the  objects  within  the  line  of  his 
duties."  It  was  simply  his  personal  act 
Western  Ry.  of  Ala.  v.  MlUigan,  136  Ala. 
205,  33  Sonth.  438,  93  Am.  St  Rep.  31.  It 
follows  that  charge  1,  requested  by  the  de- 
fendant, being  the  general  charge,  should 
have  been  given. 

It  Is  unnecessary  to  consider  in  detail  the 
various  matters  of  pleading  and  rulings  on 
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charges,  which  really  raise  In  dUterent  waj» 
the  principles  herein  decided. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

HARAI^N,  TTSON,  and  AMDIEBSON.  J3^ 
concur. 


BAGODTT  T.  BfASOM. 
(SuprenM  Ooort  oC  Alabama.  Dee.  21,  lOOS.) 

1.  Dctinttb—Claiuart— Right  or  Pbopkett 

— JUBISDICTION. 

Under  Code  1896,  i  14S4,  providing  that  fn 
a  rait  for  the  recover?  of  personal  propert?  In 
specie,  yrhra^  the  defendant  neglects  for  five 
days  to  give  bond,  as  provided  in  section  1474, 
If  the  property  seised  is  claimed  by  a  person 
not  a  party  to  the  suit,  and  affidavit  and  bond 
Is  executed,  etc.,  the  property  must  be  delivered 
to  the  claiinanC,  etc.,  and  thereupon  the  same 
proceedings  must  be  had  as  in  other  trials  of 
the  right  of  property,  the  court  has  no  jurisdic- 
tion to  try  the  right  to  personal  property  be- 
tween a  ptalntifF  In  a  detinue  suit  and  a  claim- 
ant who  is  a  party  defendant  thereto. 

2.  COUBTS — JUBISDIonOH — OOITBEIIT   OT  PAB- 

tus. 

Consent  of  parties  cannot  give  jurisdiction 
to  a  court 

[Ed.  Note. — For  cases  In  point,  see  voL  18, 
Gent  Dig.  Courts.  S{  7S-77.] 

Appeal  from  City  Court  of  Beesraner; 
William  Jadcson.  Judge. 

"Not  officially  reported." 

Action  by  H.  W.  Baggett  against  Bob 
Mason  and  Lucy  Mason.  From  a  Judgment 
for  defendant  Lucy  Mason,  plaintiff  appeals. 
Appeal  dismissed. 

William  F.  Porter  and  Sydney  Scott,  for 
appellant  L.  F.  Ctodfrey  and  B.  0.  Jonea, 
for  appellee. 

TYSON,  J.  The  plalntUT,  Ba^ett,  brought 
an  action  of  detinue  before  a  Justice  of  the 
peace  to  recover  of  Bob  Mason  and  Lucy 
Mason  certain  personal  property.  They  were 
both  served  with  process,  and  the  property 
seized  and  taken  into  possession  by  the  con- 
stable, upon  plaintiff's  giving  bond,  whld^ 
however,  was  payable  to  Bob  Mason  alone. 
After  the  five  days  expired  within  which  the 
defendants  had  the  right  to  replevy  the  prop- 
erty, the  defendant  Lucy  Mason  Interposed 
her  claim  to  It,  giving  the  required  bond. 
The  Justice  upon  a  trial  of  the  claim  suit 
rendered  a  Judgment  In  favor  of  the  plaintiff, 
and  upon  a  trial  of  the  detinue  suit  rendered 
a  like  judgment  The  claimant  and  the  de- 
fendant. Bob  Mason,  both  appealed  to  ttae  dty 
court  of  Bessemer.  In  that  court  upon  a 
trial  of  the  claim  suit  there  was  a  Judgment 
for  claimant  and  ft  Is  from  that  judgment 
that  this  appeal  Is  prosecuted. 

Prior  to  the  act  of  February  28,  1889  (Acts 
1889,  p.  67),  now  constltuUng  section  1484 
of  the  Code  of  1896,  no  provision  was  made 
for  the  trial  of  right  of  property  between  the 
plaintiff  In  a  detinue  suit  and  a  stranger  to 
that  suit  A  claim  suit  of  this  character  had 
no  place  In  our  judicial  proceedings,  and  the 


courts  were  without  jnzisdlctlon  to  entertain 
it  In  other  words,  the  jurisdiction  of  the 
courts  to  try  the  right  to  porsonal  property 
between  a  plaintiff  In  a  detlnne  suit  and  a 
stranger  to  It  Is  derived  exclusively  from  the 
statute.  And  this  jurlsdlctloD  Is  conferred 
only  where  the  claim  is  interposed  by  a  per- 
son not  a  party  to  the  suit  The  claimant  In 
this  action,  being  a  party  defendant  to  It 
could  not  interpose  ttae  claim  which  was 
tried.  The  court  was  wltboat  Jurisdiction  to 
hear  and  determine  it 

It  Is  needless  to  say  that  consent  could  not 
give  Jurisdiction.  8  Mayfield's  Dig.  p.  1196, 1 
69.  The  jtidgment  Is  coram  non  jndlce  and 
void. 

Appeal  dismissed. 

SIMPSON,  ANDBRSON,  and  DBN80N, 
Jjr.,  concur. 


KBNTDCKT  REFINING  CO.  v.  CONNER. 
(Supreme  Court  of  Alabama.   Dec  21,  19(MS.} 

1.  WlTNEeSES— TESTirriNQ  FBOM  COUUEECIAi:. 

Lists— Valct  of  MEBOHAitDiaB. 

Circular  letters  sent  out  at  two  different 
times  by  the  secretary  of  a  cotton  seed  associa- 
tion, containing  the  prices  of  cotton  seed  olL 
are  not  "prices  current  and  commercial  llstk" 
within  Code  1896, 1 1810,  providing  that  "prices 
current  or  oommsrdal  lists"  pnuted  at  any 
commercial  mart  are  presnmpuve  evidence  of 
the  value  of  any  merchandise  specified  therein, 
and  a  witness  should  not  be  permitted  to  ex- 
amine them  and  testify  from  thaa  as  to  tlw 
prices  of  cotton  seed  oil. 

2.  Sun. 

Where  letters  constituting  "prices  current 
and  commercial  lists,"  within  Code  1896,  I 
1810,  making  the  same  presumptive  evldoice  of 
the  value  of  any  merchandise  specified  therein, 
do  not  give  the  prices  in  a  particular  city,  a 
witness  testifying  to  the  prices  in  that  city  can- 
not examine  the  letters  and  testify  from  them. 

Appeal  from  Circuit  Court  Macon  County ; 
A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Action  by  the  Kentucky  Refining  Company 
against  T.  J.  Conner.  From  a  judgment  for 
defeoidant  plaintiff  appeals.  Reversed. 

O.  8.  Lewis  and  Stelner,  Cmm  ft  Well,  Cor 
appellant  H.  P.  Merritt,  for  appellee. 

DENSON.  J.  The  plaintiff,  Kentucky  Re- 
fining Company,  sued  the  defendant  T.  T. 
Conner,  to  recover  of  him  damages  for  the 
breach  of  a  contract  entered  into  between 
them  by  which  Conner  sold  to  plaintiff  two 
tanks  of  prime  crude  cotton  seed  oil.  The  oil 
was  to  be  shipped  by  the  defendant  to  the 
plaintiff  to  the  dty  of  Loularllle,  Ey.,  and 
by  the  terms  of  ttae  contract  the  weights  and 
quality  of  the  oil  were  guarantied  by  the 
defendant  at  the  point  of  destlnatloa  There 
was  no  dispute  about  the  terms  of  the  con- 
tract, nor  about  the  fact  that  the  oil  ahlpped 
In  tanks  770  and  380  was  not  prime  crude 
cotton  seed  oil,  but  was  an  Inferior  quality, 
known  as  "off  aummer  yellow." 
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The  defendant  wai  examined  In  hla  own 
bAbfllf  wltb  respect  of  tiie  price  of  oil  In  tbe 
Glt7  of  LovlsTlIIe,  Ky.  Bl8  prellmtauzy  tes- 
timony demonstrated  that  he  bad  no  personal 
knowledge  <^  the  price  of  oil  In  that  city,  and 
no  bmowledge  at  all  of  the  price  except  what 
he  had  gained  or  mU^t  gain  firom  two  cir- 
cular lettera,  dated  Dallas,  Tex.,  December 
SO,  1902,  and  January  27,.  1908,  respecttvely, 
purporting  to  have  been  s^ned  by  Bobwt  Gib- 
son, secretai7  of  the  Texas  Cotton  Seed 
Crushers'  Asaodatton.  Indeed,  the  witness 
testified  that  be  oould  not  tell  the  price  of  oil 
in  LonlBvllle,  Ey^  at  tbe  time  the  oil  was  re- 
jected, unless  he  was  handed  the  letters.  It 
Is  quite  apparent  tiiat  tbe  letters  are  not 
prictt  current  or  commercial  lists,  within  tbe 
purview  of  sectlcm  1810  of  tbe  Code  of  1896. 
Tyson  v.  Chestnut,  118  Ala.  887,  24  South.  73. 
If  tb^  oould  be  construed  as  being  such,  yet 
they  do  not  purport  to  give  the  price  of  oil 
In  tbe  dty  of  Louisville,  Ky.  Tbe  witness 
should  not  have  been  permitted  to  examine 
tbe  letters  and  to  testify  from  them,  and  the 
motion  of  the  plaintiir  to  exclude  bis  evidence 
wltb  respect  to  tbe  price  of  the  oil  should 
have  been  granted. 

It  Is  deemed  unnecessary  to  notloe  tbe 
other  assignments  of  error.  Tbe  Judgment 
of  the  drcult  court  Is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


TT80N,  SIMPSON,  and  AKDEBBOM,  JJ., 
concur. 


GATES  V.  O'QAEA. 
(Supreme  Goart  of  Alahems.  Dec.  21,  1906.) 

1.  CoHTEum— PEBroBKAHOB— Ton— Plud- 

XNO. 

A  replication,  alleging  that  plaintiff's  fail- 
nre  to  complete  a  house  ne  had  contracted  to 
build  for  defendant  bv  the  time  specified  was 
dne  to  defendant's  failnre  to  turnip  the  ma- 
terisls  until  after  such  date,  was  insufficient, 
where  it  did  not  also  aver  that  it  was  d^end* 
ant's  duty  to  furnish  such  materials. 

2.  Samk. 

Where,  In  a  snlt  on  a  contract  for  the  con- 
struction of  a  building  by  a  specified  date,  de- 
fendant pleaded  that  toe  house  was  not  flnisbed 
on  tbe  date  specified,  replications  admitting  that 
the  house  was  not  finished  on  that  date,  but  ai- 
ling that  the  delay  was  caused  by  defendant 
changing  the  plans  and  because  of  imperf  ectiouH 
therein,  etc..  were  demurrable,  for  failure  to 
allege  that  plaintiff  ever  completed  the  house. 
8.  Afpxal— Dbmubbbbs  to  Pixadino— Habh- 

LESS  EbBOB. 

Where  no  demurrer  was  interposed  to  a 

rteral  replication  filed  to  certain  pleas,  error 
sustaining  a  demurrer  to  a  replication  which 
was  in  effect  a  general  reidlcatlon  was  harmless. 
4.  CONTEACrS  —  PnUPOBlCANOB  —  AcnoHS  — 
PUUDINO. 

Where,  in  an  action  based  on  a  building 
eontract,  the  seventh  breach  alleged  in  a  plea 
was  that  plaintiff  failed  to  perform  the  work  in 
a  skillfnl  and  worlnnanllke  manner,  but  did  not 
set  up  a  failure  to  complete  the  butldii^  It 
was  DO  answer  to  such  breafA  fOr  plaintiff  to 
alien  that  defndant  refused  to  permit  him  to 
ftnlsh  a  cvtaln  portion  of  the  bullalng. 


(L  Sasix. 

Where.  In  an  action  based  on  a  building 
contract,  defendant  pleaded  that  the  building 
was  not  completed  in  time,  that  the  materlsl 
used  was  of  s  defective  quality,  and  that  plaintiff 
abandoned  his  contract  before  completion  and 
permitted  liens  to  be  created  thereon,  a  replica- 
tion to  the  whole  plea,  that  defendant  accepted 
the  work  performed  and  the  material  furnished, 
was  no  answer  thereto. 
8.  PLBAOiHe— Replioattoit— Defabtdbb. 

Where  plaintiff  brought  a  suit  on  a  build- 
ii^  contract  a  replication,  to  a  plea  alleging 
nonperformance,  that  the  contract  had  Been 
varied  and  modified  in  substantial  respeetik 
without  specifying  wherdn  it  was  varied 
and  modified,  and  allying  that  a  greater  amount, 
of  work  was  necessary  to  complete  the  build- 
ing than  that  shown  in  tbe  onginal  contract^ 
was  demurrable  as  attempting  to  set  op  a  cod- 
traet  different  fraa  that  sued  on. 

7.  Cohtbaots— Extba  Wobk. 

Where  a  builder  was  required  to  plaster  a 
building,  he  was  not  entitled  to  charge  as  extras 
for  a  scaffold  necessary  for  that  purpose. 

8.  Uechanios'  Librs— Hatbbial  Fubnibked 
— Issues  ano  Pboof. 

Where  plaintiff  sued  to  enforce  a  con- 
tractor's lien  for  the  construction  of  a  build- 
ing, and  did  not  allege  that  he  was  entitled  to 
a  lien  as  a  materialman,  he  was  not  entitled 
enforce  a  lien  for  tbe  furnishing  of  material  for 
the  plasterer's  scaffold. 

9.  SAUE— MATEBIAU— RElfOVAZ.. 

A  contractor,  who  left  ladders  and  other 
appliances  on  the  Job,  which  he  claimed  as  his 
own  property  and  which  he  had  not  furnished  to 
defendant,  was  not  entitled  to  enforce  a  eon- 
tractor's  lien  therefor  because  defendant  bad 
refused  to  permit  him  to  remove  them. 

10.  APFEAI<— SviOERCB—HABlfLXSS  BBBOB. 

Where  a  building  contract  required  tbe  con- 
tractor to  furnish  the  lumber  for  the  building,  it 
was  harmless  error  for  tbe  coart  to  permit  the 
owner  to  show  to  whom  the  lumber  was  billed. 

11.  Mechanics'  Lieks— FoBECLOsnEE— Evi- 

OERCE. 

Where,  In  a  snit  to  foreclose  a  contractor's 
lien,  plaintiff  In  his  account  claimed  pay  for 
material  furnished  above  what  was  to  be  em- 
braced in  the  contract  for  which  be  sought  to 
recover,  it  was  not  error  for  the  court  to  permit 
defendant  to  ask  plalnUff,  when  a  witnus,  "if 
he  was  not  to  fnnush  the  mat^iaL** 

12.  Same. 

In  an  sctlon  on  a  building  contract,  evi- 
dence of  a  conversation  had  between  plaintiff 
and  a  materialman,  with  reference  to  the  latter 
filing  a  lien  for  materials  fimiished  In  which 
the  contractor  suggested  that  the  materialman 
go  in  with  him  and  they  would  make  some 
money  out  of  the  owner,  was  relevant  to  the 
subject-matter  of  the  suit  and  was  admissible. 

15.  EviDEnoE— Pabol  Testiuont— Cohtba* 
DiCTina  WBiTTEn  Inbtbuhenis. 

Where  a  building  contract  required  the  con- 
tractor to  furnish  some  material,  evidence  that 
tbe  contractor  verbally  agreed  to  furnish  the 
lumber  was  not  objectionable  as  contradicting 
a  written  contract 

14.  MeCHAHICS*  LlEHa— GX.AIHB  FOB  MAXXBI- 

AL— Patmbrt  bt  Ownkb— Evidence. 

Where  a  contractor  was  bound  to  furnish 
material  for  a  building,  the  owner,  in  a  suit  to 
enforce  a  contractor's  lien,  was  entitled  to  show 
thst  he  liad  psid  claims  for  materials  used  in 
the  building  in  order  to  save  the  property  from 
liens  and  to  show  tbe  amount  for  which  he  was 
entitled  to  credit  against  the  contractor's  claim. 

16.  AFPEAX/-ADinsaion  or  BviDBHo»-PBEjra- 

OICB. 

Where  a  building  contractor  had  given  the 
owner  credit  for  the  payment  of  a  dalm,  he 
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wu  not  injured  bj  proof  of  the  owner's  jfoy- 
nent  of  soch  claim  in  a  salt  to  enforce  a  con- 
tractor's Uen. 

IS.  MKOHANICS'  LIBNS--OOHTUCTO— Pkbtobm- 
ANCK. 

In  a  suit  to  foreclose  a  contractor's  lien* 
plaintiff  was  not  entitled  to  recover  on  an  al- 
legation of  full  performance  of  the  contract,  if 
any  material  part  thereof  remained  unfinished. 

17.  APPBAL^lNaTB1TCnOH&— BxrUBAL^HABH- 

Lzaa  Ebbob. 

Wliere  the  jury  found  for  plaintiff,  he  was 
not  prejudiced  bj  the  oourt^s  refusal  to  give 
requested  charges  teqniriiv  the  Jury  "to  find  for 
pSlntiff."  • 

1&  TBIAIi— MlBLlADINQ  INBTBUCTIGH. 

In  an  action  to  foreclose  a  contractor's  lien, 
a  request  to  charge  that  it  was  immaterial 
whether  there  was  a  contract  between  the  par- 
ties, If  plaintiff  did  the  work  and  furnished 
material  to  defendant  on  the  property  de- 
•cribed  in  the  complaint,  and  defendant  accept- 
ed the  same  and  it  was  lieneficial  to  hun,  and 
tile  work  and  material  was  worth  the  amount 
paid  and  any  other  sum  above  the  amount  paid, 
to  wit,  f  1,6OT.30,  the  Jury  should  find  for  plain- 
tiff the  amount  above  said  sums  so  paid,  and 
find  a  lien  on  the  proper^  described  in  the  com- 
plaint in  favor  of  plamtiff,  was  properly  refused 
as  misleading. 

Appeal  from  City  Oourt  of  BesMmw; 
William  Jackson,  Judge. 

"Not  officially  reported." 

Suit  by  T.  A.  Gatee  against  J,  D.  O'Gara 
to  enforce  a  contractor's  lien.  From  a  Judg- 
ment in  favor  of  plaintiff  for  lees  than  the 
relief  demanded,  he  appeals.  Affirmed. 

The  defendant  filed  several  pleas.  One 
was  set-off,  alleging  an  indebtednees  by  plain- 
tiff to  tbe  defendant  in  the  sum  of  $800  for 
the  breach  of  a  contract  of  building,  and 
alleging  the  wUllngnees  and  ability  of  the 
defeodant  to  carry  out  all  tbe  terms  of  tbe 
contract  on  bis  part,  and  that  plaintiff  bad 
disregarded  his  contract  and  refused  to  per- 
form the  terms  and  coDdltiona  thereof,  and 
alleging  tbe  following  breaches:  (1)  That 
the  plaintiff  failed  to  complete  the  said  build- 
ing by  tbe  Ist  of  August,  1901,  as  agreed, 
and  has  never  completed  said  building  ac- 
cording to  the  plane  and  apeclflcatlons  as 
agreed,  and  has  nev^  offered  to  complete 
said  building;  (2)  that  plaintiff  used  ma- 
terial of  an  inferior  grade  and  quality  In  said 
building,  contrary  to  tbe  speclflcatioos  adopt- 
ed by  said  contract;  (8)  that  plaintiff  left 
and  abandoned  his  contract  before  the  com- 
pletion of  said  house  according  to  contract; 
(4)  that  the  plaintiff  Incurred  and  created 
debts  and  Incumbrances  upon  tbe  said  build- 
ing and  property,  by  the  purchase  of  ma- 
terial for  tbe  building  of  said  bouse  which 
he  left  unpaid,  and  which  created  liens  upon 
the  said  house  for  their  payment;  (S)  that 
plaintiff  Incurred  and  created  debts  and  in* 
cumbrancee  upon  said  building  and  proper- 
ty by  the  purchase  of  material  for  the  bulld- 
«  ing  of  said  house,  of  which  the  defendant 
was  notified  and  was  compelled  to  pay  to 
protect  his  property  from  liens  for  such  ma- 
terial; (6)  that  plaintiff  Incurred  and  cre- 
ated debts  and  Incumbrances  upon  the  said 
bulldlns  and  propettj  bj  the  purchase  ot  ma- 


terial for  the  building  of  said  house,  of 
which  the  defendant  was  notified,  which 
plaintiff  left  unpaid  and  a  charge  upon 
said  property.  Defendant  also  alleged  that 
he  spent  large  sums  of  money  to  have  said 
house  completed  according  to  specifications, 
and  to  pay  bills  for  material  bought  by 
plaintiff  for  material  used  In  said  house, 
depriving  him  of  tbe  use  of  said  house  for 
a  long  time,  to  bis  damage,  etc. 

The  plaintiff,  after  his  demurrers  to  the 
pleas  were  overruled  and .  after  his  motion 
to  strike  tbe  several  assignments  of  breach 
of  contract,  filed  the  following  replication : 
(1)  That  said  house  was  not  finished  by 
August  1,  1004.  because  tbe  defendant  did 
not  furnish  lumber,  doors,  blinds,  etc.,  nec- 
essary and  essential  In  completing  the  aame, 
until  after  that  time.  (2)  Said  house  was 
not  finished  by  the  1st  day  of  August,  but 
said  delay  was  caused  by  def^dant  (flan- 
ging the  upper  story  by  rearranging  tlie 
rooms,  stairway,  and  ball  on  the  upper  floor, 
and  doors  and  closets  on  the  lower  floor. 
(8)  Said  house  was  not  finished  by  August 
1,  1904,  but  said  delay  was  occasioned  by 
Imperfection  of  the  plans  of  the  said  house 
after  tbe  work  had  been  entered  on.  In  that 
tbe  plans  were  Imperfectly  drawn  to  corre- 
spond with  the  mechanic's  construction  of 
tbe  roof  of  said  house.  The  above  replica- 
tions were  to  the  first  brief  alleged  in  the 
plea  above  set  out  Plaintiff's  repHcatlcHi 
to  the  seventh  breach  alleged  in  the  sixth 
plea :  "That  each  and  every  part  of  the  said 
building,  as  far  as  the  work  progressed  un- 
der the  plaintiff,  was  performed  in  a  per- 
fect and  skillful  mechanical  way;  but  tliat 
defendant  caused  and  refused  the  plaintiff 
the  right  to  finiah  three  windovrs  in  said 
house."  Plaintiff  filed  three  other  replica- 
tions to  plea  6  as  a  whole.  Tbe  first  was 
a  Joinder  of  issue;  tbe  sec(Hid  set  up  the 
acceptance  of  tbe  work  performed  and  tbe 
material  furnished ;  and  tbe  third,  in  general 
terms  tbe  variation  and  modiflcatiou  of  tbe 
contract,  without  specifying  wherein  It  waa 
varied  or  modified,  and  alleging  as  great 
amount  of  work  necessary  to  complete  Oie 
bouse  thea  as  that  set  up  in  the  original  con- 
tract There  were  demurrers  interposed  to 
all  these  replications  except  the  last  three. 

The  sixteenth  item  Is  for  lumber  furnish- 
ed and  work  in  fixing  scaffold  for  the  plaster- 
ers at  Mr.  O'Oara's  request  Item  19  waa 
for  door  casing.  Item  20  was  fw  ladders, 
trestles,  and  material,  all  of  which  was  left 
on  tbe  Job  and  claimed  by  plaintiff  as  bla 
property.  Defendant  asked  witness  Gates  If 
it  was  not  a  fact  "that  the  lumber  was  fur- 
nished by  Crotwell  &  Benn,  and  at  first  bill- 
ed to  O'Qara,  and  yon  went  to  Crotwell  and 
complained,  and  had  It  billed  to  you  as  it 
waa  delivered."  Tbere  waa  objection  by 
plaintiff's  attorney,  which  was  overruled. 
Defendant's  attorney  asked  the  same  witaees 
if  be  did  not  go  to  Crotwell's  one  nlgbt  In 
Thompson,  and  In  a  cooTeraatton,  attar  Mr. 
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Crotwell  had  asked  him  for  money  on  the 
Inndw  furnished  to  construct  the  house,  tell 
Mr.  Crotwell  that  witness  could  not  get 
O'Gara  to  pay  any  more  on  the  house,  and, 
after  Mr.  Crotwell  had  told  wltn^  that  he 
€xpecteA  he  wonid  hare  to  file  his  Hen  against 
the  property,  say  to  Mr.  Crotwell  then  and 
there  that  If  Crotwell  would  go  In  with  him 
and  put  bla  claim  in,  with  witnesses,  the? 
would  make  some  money  out  of  O'Oarai 
There  was  (Ejection  to  this  evidence  as  con- 
tradicting the  written  contract  The  objec- 
tion was  overruled.  Defendant  asked  wit- 
ness If  Mr.  Benn  was  not  told  by  him  that 
O'Qara  had  nothing  to  do  with  the  account 
for  lumbw  and  material  that  wait  into  tlie 
bouse. 

The  court  gave  the  defendant  the  following 
charge  in  writing :  "I  charge  you,  gentlemoi 
of  the  Jury,  whore  any  matwial  part  of  a 
contract  remains  unflnlshed,  thwe  can  be 
no  recoToy  upon  an  allegation  of  tal\  ptt- 
Amnance." 

Charge  2,  requested  by  plaintiff:  **S!be 
court  charges  you  that  if  you  believe  from 
the  evidence  In  this  case  that  defendant  has 
moved  Into  and  accepted  the  house  and  fence 
and  coal  yard,  and  the  same  Is  of  benefit  to 
defendant,  and  is  worth  the  amount  claimed 
by  the  plalntUf  in  addition  to  the  amount 
paid  plalntUf,  you  must  find  for  the  plain- 
tiff, even  if  you  should  find  from  the 
evldraice  that  said  house  had  not  been  com- 
pleted when  dtftadant  accepted  It"  This 
was  refused. 

Charge  8,  requested  by  the  plaintiff: 
"The  court  charges  you  that  If  you  believe 
from  the  evidence  In  this  case  that  plaintiff 
did  work  and  furnished  material  to  defend- 
ant, and  the  same  had  been  used  on  the  prop- 
erty of  defendant  described  In  the  complaint, 
and  that  defendant  has  accepted  the  work 
and  materials,  and  the  same  Is  of  benefit  to 
defendant  and  worth  the  amount  paid  the 
plaintiff,  In  addition  to  the  amount  claimed 
in  the  complaint,  you  must  find  for  the  plain- 
tiff, and  declare  a  lien  In  plaintiff's  favor 
on  the  property  described  in  the  complaint 
and  lien  in  evidence."   This  was  refused. 

Charge  ^  requeated  by  the  plaintiff: 
*rrhe  court  charges  you  it  Is  immaterial  in 
this  case  whether  there  was  a  contract  be- 
tween the  parties,  if  yon  believe  from  the 
evidence  that  plaintiff  did  work  and  furnish- 
ed lumber  and  materials  to  defendant  on  the 
property  described  In  the  complaint  and  the 
defendant  has  accepted  the  same  and  It  Is 
of  benefit  to  blm,  and  the  said  work  and  ma- 
terial was  worth  the  amount  paid  and  any 
other  sum  above  the  amount  paid,  to  wit, 
|1,687.S0,  you  must  find  for  the  plaintiff  the 
amount  above  said  sums  so  paid,  and  find 
a  lien  on  the  property  described  in  the  com- 
plaint in  favor  of  the  plaintiff." 

There  was  Judgment  for  plaintiff  for  $6165. 
The  complaint  alleged  an  Indebtedness  of 
1800.  The  plalntUE  In  the  court  below  takes 
this  appeal. 


Plnkney  Scott  'or  appelant  L.  D.  God- 
frey and  W.  F.  Porter,  for  appellee. 

ANDERSON,  J.  The  first  replication  to 
the  first  breach  of  the  sixth  plea  avers  that 
the  failure  to  complete  the  house  by  August 
1st  was  due  to  defendant's  failure  to  furnish 
the  materials  until  after  said  date,  but  does 
not  aver  that  It  was  the  defendant's  duty  to 
furnish  said  materials,  and  the  demurrer 
was  properly  sustained. 

The  second  and  third  replications  to  the 
first  breach  of  the  sixth  plea  were  bad,  and 
the  demurrers  thereto  were  properly  sustain- 
ed. They  simply  attempt  to  set  up  an  ex- 
cuse for  the  delay,  but  do  not  aver  that  the 
plaintiff  ever  completed  the  house. 

The  replication  to  the  seventh  breach  of  the 
sixth  plea  was  not  subject  to  the  demurrers 
Interposed ;  but,  as  it  was  In  effect  a  general 
replication,  the  sustaining  of  the  demurrers 
thereto  was  error  without  Injury;  as  the  gen- 
eral replication  was  fijed,  and  there  were  no 
demurrers  Interposed  thereto.  The  seventh 
breach  simply  averred  that  the  plaintiff 
failed  to  perform  the  work  In  a  skillful  and 
workmanlike  manner.  The  replication  says, 
In  effect,  that  he  did  perform  the  work  In  a 
skillful  manner.  It  does  also  aver  that  de- 
fendant refused  to  let  him  finish  three  win- 
dows ;  but  that  portion  of  It  was  no  answer 
to  the  seventh  breach,  which  did  not  set  up 
a  failure  to  complete  the  house. 

The  second  replication  to  the  sixth  plea, 
as  answered,  and  which  went  to  the  whole 
plea,  was  no  answer  thereto.  Floroice  Co. 
V.  Hanby,  101  Ala.  15,  13  South.  343. 

The  third  replication  to  the  sixth  plea,  as 
a  whole,  was  bad.  It  attempted  to  set  up  a 
contract  different  from  the  one  upon  which 
the  plaintiff  sued. 

There  was  no  «Tor  in  striking  the  six- 
teenth item  from  the  account.  If  the  plain- 
tiff by  his  contract  was  under  obligations 
to  do  the  plastering,  then  the  scaffold  made 
for  that  purpose  was  no  charge  against  the 
defendant  On  Oie  other  hand,  if  the  defend- 
ant was  to  do  the  plastering,  the  scaffold 
was  not  furnished  under  t2ie  builder's  con- 
tract, but  as  a  materialman,  and  the  plalntUf 
does  not  sue  In  that  capad^. 

Items  19  and  20  were  properly  stricken. 
Th^  were  not  famished  to  the  defendantand 
the  plaintiff  <dalms  them  as  his  property,  but 
Inslats  that  defendant  would  not  let  ■  him 
move  the  articles.  If  tiie  defendant  detelns 
the  plaintiff's  property,  he  could  resort  to  an 
appropriate  action,  but  could  not  enforce  a 
lien  thereupon. 

The  contract  required  the  plaintiff  to  fur- 
nish the  lumber,  and  it  was  error  without  In- 
Jury  to  show  to  whom  it  was  billed. 

Nor  was  It  error  in  permitting  defendant 
to  ask  plaintiff,  when  a  witness,  "If  he  was 
not  to  furnish  material?"  It  is  true  that  it 
was  not  material  as  to  what  material  was 
to  be  famished  undor  the  contract;  but  the 
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plaintlfl  In  hts  account  claimed  pay  for  ma- 
terial furnished  over  and  above  what  was 
to  be  embraced  In  the  contract  and  tor  which 
he  was  seeking  pay  In  this  anlt 

There  was  no  error  In  showing  statements 
of  the  plaintiff  to  Crotwell  ft  Benn,  as  tt 
related  to  the  subject-matter  of  the  suit 

Tbe  testimony  of  the  defendant  that  plain- 
tiff verbally  agreed  to  furnish  the  lumber 
did  not  contradict  the  written  ctmtract, 
which  was  tbe  only  ground  of  objection  as- 
signed. 

The  defendant  had  a  right  to  show  that 
he  bad  paid  claims  for  material,  as  tbey  were 
Hens  upon  his  house,  and.  If  plaintiff  was 
to  furnish  the  material,  defendant  should  be 
credited  with  the  sums  so  paid. 

The  plaintiff  was  not  Injured  by  proof  of 
a  payment  to  Scrogglns,  as  he  gtvea  the  de- 
fendant credit  for  said  claim  on  his  account 

There  was  no  tfrror  in  glTlng  ttie  written 
charge  requested  by  tbe  defiant 

There  was  no  reversible  error  In  refusing 
the  general  afBrmativ^  chatse  asked  by  the 
plalntU^  as  the  Jury  did  Just  what  ttie 
charge  requested— found  for  the  plaintiff; 
and  this  criticism  applies  to  chaises  2  and  3, 
requested  by  the  plaintiff  and  refused  by 
the  court 

C^rge  4,  requested  by  title  plaintiff,  was 
mldeadlng,  and  waa  calculated  to  confuse 
tiie  Jury. 

The  motion  tat  a  new  trial  was  properly 
oTermled. 

The  Judgment  of  the  city  court  Is  afBrmed. 

TTSON,  SIMPSON,  and  DEN80N,  JJ., 
concur. 


SANDERS  et  ux.  y.  BBOWN  et  ui. 
(Supreme  Court  of  Alabama.  Dec.  20,  190S.) 

1.  IwjTTHcmoN — REflraAiwiwQ  Bbbaoh  <v  Ooir- 
TaACT— StnnciENOT  or  BvmEirci. 

To  autborlie  a  decree  restrainliiK  a  breach 
of  contract  It  devolveB  on  the  party  setting  up 
the  contract  to  establish  it  aa  alleged  by  clear 
and  definite  testimony,  bo  that  none  of  Its 
terms  may  be  left  fai  doubt  or  uncertainty. 

2.  hushaifd  ahd  wzfb— aoeitot— bubdeit  of 
Fboof. 

In  an  action  against  a  husband  and  wife 
to  restrain  a  breach  of  contract  signed  by  tbe 
hnriMDd  for  himself  and  wife,  complainants 
have  the  burden  of  showing  that  the  husband 
had  authority  to  make  the  agreement 

8L  SAUE — SUFFICIENOT  OF  E^nDENCE. 

In  an  action  against  a  husband  and  wife 
to  reetrain  a  breach  of  contract  executed  by 
the  husband  for  himself  and  wife,  OTidrace 
held  insufficioit  to  show  the  husband's  author- 
ity to  bind  his  wife  by  a  covenant  that  tht 
would  not  oigage  In  a  certain  business. 
4.  Evidence  —  Jxnaouh   Noma  —  Cdstoh s 

Alto  USAQES. 

If  it  Is  cuBtomary  for  agents,  to  making 
sales  of  hotel  furnishings,  to  enter  into  a  cove- 
nant that  the  seller  shall  not  engage  in  a  com- 
peting business.  It  la  not  a  matter  of  which 
the  courts  take  jndiciai  knowledge. 
6u  HuBBAiTD  AHD  Wm — ^AoxnoT — ^Batdtica- 
non — BuBDBN  or  Fsoor. 

In  an  action  against  a  husband  and  wife 


to  restrain  breach  of  a  contract  made  by  the 
huriiand  for  himself  and  wife  without  her  au- 
thwity,  the  buxdsn  Is  on  oomidainanta  to  show 
ratification. 

8.  Sahe — SuFFicncwoT  or  Evwrnct. 

In  an  action  against  a  husband  and  wife 
to  restrain  breach  of  a  contract  made  by  the 
hnsband  for  himself  and  wife  without  her  au- 
tliorlty,  evidence  held  Insufficient  to  show  rati- 
fication. 

7.  iHJDNCnOIT — PlXADIKO — VaBXAHCX. 

Where  the  contract  sought  to  be  enforced 
wss  alleged  In  the  bill  to  be  a  joint  one,  and 
tbe  evldoice  was  insufficient  to  show  that  one 
of  tbe  parties  was  bound  tlwraby,  there  was  a 
fatal  variance,  which  prevented  a  decree  against 
the  party  hound,  restraining  a  breach  by  him. 

8.  Saub — Bill. 

A  bill  by  the  purchasers  of  hotel  furniture 
against  tbe  sellers,  alleging  breach  of  a  cove- 
nant  in  the  contract  of  sale,  whereby  the  sellers 
agreed  not  to  enter  the  hotel  business  In  the 
same  town  so  long  as  tbe  purchasers  were  in  the 
same  line  of  business,  and  praying  for  an  in- 
junction restraining  fnrtlier  braacb,  was  not 
subject  to  demurrer  or  motion  to  dismiss  for 
want  of  equity. 

Appeal  from  Chancery  Conri;  Bforgan 
County;  William  H.  Simpson,  Cbancellor. 

*'Not  officially  reported." 

Action  by  B.  B.  Banders  and  wife  against 
Josh  H.  Brown  and  wife.  From  a  decree 
snstalnlng  defendants'  demurrer  and  motion 
to  dlBmiaa  for  want  ot  equity,  and  also  for 
defendants  on  tbe  merita,  plalntUEs  aweal. 
Ruling  on  demurrer  and  motion  to  dismiss 
reversed,  and  bill  dismissed  on  the  merits. 

J.  B.  Brovra  and  D.  W.  Speake,  for  ap- 
pellants, w.  R.  FrandB  and  Wert  ft  Wert; 
for  appelleea. 

DBNSON,  J.  The  bill  was  filed  on  the  2d 
day  of  March,  190S,  by  R.  E.  Sanders  and 
his  wife,  Mary  B.  Bandars,  against  Josh  H. 
Brown  and  his  wife,  Lizzie  Brown,  to  enjolu 
tbe  further  breach  of  a  contract  alleged  to 
have  been  made  by  the  respondento  with  the 
complaiuanto  on  the  29th  day  of  January, 
1902,  and  to  recover  damages  for  the  breach 
of  said  contract  A  temporary  tnjunctton 
was  granted  on  the  filing  of  the  bltl.  The 
respondents  filed  separate  answers  to  the  bill 
In  each  of  which  was  Incorporated  a  demur- 
rer to  the  bill,  and  a  motion  to  dismiss  for 
want  of  equity.  On  the  final  hearing  the 
cause  was  submitted  on  the  pleadings  and 
proof,  and  the  chancellor  rendered  a  decree 
suBtolnlng  the  demurrer  and  motion  to  dismiss 
for  the  want  of  equity,  and  further  decreed 
that  tbe  complainants  were  not  entitled  to  re- 
lief cm  the  merits.  From  the  final  decree  tbe 
complalnanto  prosecuted  this  appeal. 

From  the  averments  of  the  bill  It  appears 
that  the  respondents  were  lessees  of  the 
American  Hotel,  in  the  city  of  Decatur,  for 
the  year  1902,  and  were  engaged  in  keeptog 
hotel  In  said  building.  The  contract  alleged 
to  have  been  made  between  the  parties  was 
alleged  to  have  been  made  In  writing.  It  was 
made  an  exhibit  to  the  hill  as  "Exhibit  A," 
and  Is  In  the  following  language:  "Tbe  Amer- 
ican. Josb  Brown,  Manager.  Decatur^  AUl, 
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Jan.  29th,  1902.  Mr.  R.  E.  Sanders,  Cullman: 
Yonr  letter  received,  with  $60.00  check  to  ap- 
ply to  the  $1,000.00  transaction,  namely:  To 
Whom  It  may  Concern:  We  have  this  day 
sold  to  Mr.  and  Mrs.  Sanders  onr  interest  In 
the  American  Hotel  for  $1,000.00— $50,130 
cash.  $650.00  to  be  paid  Ist  of  March.  1902, 
and  to  take  three  notes,  with  lease  on  fornlsh- 
ings,  for  $100.00  each,  payable,  30,  60.  and  90 
days  from  Ist  of  March — and  at  that  date 
turn  over  to  them  the  bouse,  with  all  except 
the  contents  of  the  three  rooms,  known  as 
the  'family  rooms  down  stairs,'  parlor  and 
two  bedrooms.  We  further  agree  to  give  our 
good  will  In  trade,  and  assistance,  if  needed, 
to  hold  said  trade,  and  not  to  enter  in  hotel 
buslnras  In  Decatur  so  long  as  the  iSanderses 
are  here  In  the  same  line  of  business.  Respt, 
Josh  Brown  and  wife."  At  the  expiration  of 
the  year  1902  the  complainanfts  did  not  renew 
the  lease  for  the  American,  but  allowed  it  to 
revert  to  the  owner.  It  is  alleged  that  the 
respondents  obtained  possession  of  the  Amer- 
ican for  the  year  1903,  and  in  violation  of 
tbelr  contract  engaged  in  the  business  of 
keeping  hotel  while  the  complainants  were 
engaged  In  like  business  In  the  city  of 
Decatur  in  the  hotel  known  as  "The  Bls- 
mark" ;  that  the  respondents  at  the  filing  ot 
the  bill  were  engaged  in  the  hotel  business, 
and  would  continue  in  said  baalness  unless 
restrained  by  injunction. 

"Granting  an  injunction  restraining  the 
breach  of  a  contract  is  a  negative  specific 
performance  of  the  contract  Whether  a 
court  of  equity  will  grant  an  injunction,  the 
effect  of  which  is  to  compel  a  specific  per- 
formance of  a  contract,  depends,  of  course, 
upon  the  same  principles  as  govern  a  direct 
decree  for  specific  performance."  26  Am. 
&  Eng.  Ency.  Law,  p.  16;  Electric  Lighting 
Co.  of  Mobile  V.  Spring  Hill  Railway  Co.. 
109  Ala.  X90,  19  South.  721,  66  Am.  St  Rep. 
927;  McCurry  v.  Gibson,  106  Ala.  461,  18 
South.  806,  54  Am.  St  Rep.  177;  Waterman 
on  Specific  Performance.  81  36,  100,  112,  113. 
114,  To  authorize  a  decree  for  specific  per- 
formance It  devolves  upon  the  party  setting 
up  the  contract  to  establish  it  as  alleged  in 
the  bill  by  clear  and  definite  testimony.  If 
Che  proof  fails  to  establish  it  as  alleged  In  the 
bill,  or  if  any  of  its  terms  be  left  In  doubt  or 
uncertainty,  then  a  court  of  equity  cannot 
decree  a  specific  performance.  The  underly- 
ing principle  that  prevents  a  specific  per- 
formance under  such  state  of  evidence  Is  the 
uncertainty  inherent  In  the  proceedings  as  to 
whether  the  court  would  be  enforcing  a  con- 
tract made  by  the  parties,  or  whether  It 
would  be  making  one  for  them,  and  declaring 
its  executloa.  Waterman  on  Specific  Per- 
formance,  109;  Aday  v.  Echols.  18  Ala.  353, 
62  Am.  Dec.  225 ;  Williams  v.  Barnes,  28  Ala. 
613 ;  Sims  v.  McEwen's  Adm'r,  27  Ala.  184 ; 
McDonald  v.  Walker,  96  Ala.  172,  10  South. 
225;  McKlnley  v.  Irvine,  13  Ala.  681.  Mr. 
Waterman  states  the  rule  to  be:  "If  the 
proof  be  so  eonally  balanced  as  to  leave  the 


precise  terms  of  the  contract  In  doubt,  this 
will  be  sufficient  cause  for  denial  of  q>eciflc 
performance."  Waterman  on  Spedflc  Per- 
formance, supra. 

We  have  observed  that  the  contract  which 
it  la  sought  by  the  bill  to  have  specifically 
mforced  Is  in  writing,  and  on  Its  face  it 
seems  to  be  unambiguous  in  Its  terms.  But 
the  answers  deny  that  the  writing  expresses 
the  terms  of  the  contract  that  was  really 
made  by  the  parties.  It  Is  conceded  that 
Josh  Brown  wrote  the  original  of  the  ex- 
hibit attached  to  the  bill  as  Exhibit  A;  but 
it  is  averred  in  the  answers  that  the  date  of 
the  writing  as  It  was  originally  written  was 
January  27.  1902,  and  that  without  authority 
from  either  of  the  respondents  the  complain- 
ants changed  the  date  to  January  29,  1902. 
It  Is  shown  by  the  answers  that  the  furniture 
and  furnishings  sold  to  .the  complainants  was 
the  property  of  Mrs.  Brown,  and  she  denies 
that  the  writing  was  executed  by  her  or  any 
one  with  authority  to  bind  her  In  the 
premises.  The  answers  are  sworn  to.  The 
burden  was  on  complahiants  to  show  that 
the  paper  writing  was  of  binding  force  on 
Bfrs.  Brown.  Confessedly  the  paper  writing 
Is  not  executed  In  the  name  of  Mrs.  Brown. 
True,  the  word  "wife"  Is  attached  to  the 
paper ;  but  this  cannot  be,  and,  as  we  under- 
stand it,  complainants  do  not  insist  that  this 
is,  an  execution  of  the  paper  in  the  name  of 
Mrs.  Brown.  But  the  insistence  Is  that  Josh 
Brown  was  the  general  agent  of  bis  wife  to 
efiFect  the  sale  of  the  property,  and  therefore 
that  the  paper  Is  of  binding  force  on  Mrs. 
Brown  and  subject  to  specific  performance  as 
her  contract  Not  being  executed  in  ha 
name,  the  complainants  mnst  bear  the  burden 
of  showing  that  Josh  Brown  had  the  au- 
thority to  make  the  agreement  Boney's 
Adm'r  v.  Winter,  37  Ala.  277;  Jones  v.  Mor- 
ris, 61  Ala.  518:  Taylor  t.  A.  ft  M.  Asso- 
ciation, 68  Ala.  229. 

The  testimony  on  the  question  as  to 
Brown's  authority  to  bind  his  wife  by  the 
paper  writing — that  Is,  as  to  express  au- 
thority— seems  to  be  without  confilct  that  he 
bad  no  such  authority.  Mrs.  Brown  tes- 
tifies that  she  never  heard  of  or  knew  of  the 
existence  of  the  paper  writing  until  long  af- 
ter its  executton,  and  that  she  never  an- 
tborlEcd  Josh  Brown  to  execute  such  a  paper 
or  contract  In  her  name.  She  further  tea- 
tlfled  that  she  never  saw  the  paper  until  U 
was  i^own  to  her  while  she  was  being  ex- 
amined as  a  witness  in  this  case.  Josh 
Brown's  evidence  fully  corroborates  that  of 
his  wife  on  this  point  But  It  Is  contended 
that  In  the  negotiations  bad  by  Mrs.  Sanders 
with  Mr.  and  Mrs.  Brown  in  Decatur,  on  the 
occasion  of  Mrs.  Sanders'  first  visit  to  see 
the  Browns  about  the  purchase  of  the  prop- 
erty, the  terms  of  the  contract  of  purchase 
were  fixed  and  agreed  upon,  and  that  It  was 
one  of  the  terms  agreed  upon  that  the 
Browns  should  not  engage  again  In  the  hotel 
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business  In  Decatur  so  long  as  the  Bandertes 
were  engaged  In  like  buslneu  In  Decatnr. 
Upon  tbis  question  the  testimony  was  In 
sharp  conflict  Mrs.  Sanders  was  the  onl7 
witness  who  testified  In  bebalf  of  tbe  com- 
plainants on  that  point,  and,  while  h^  tes- 
timony was  positive  and  direct  to  tbe  effect 
that  the  covenant  was  one  of  the  terms  of 
the  contract,  the  testimony  of  Mr.  and  Mrs. 
Brown  was  equally  as  positive  and  direct 
to  the  effect  that  It  was  not  The  respond- 
ents testified  pointedly  that  such  a  term 
was  no  even  discussed.  So,  under  the  rule 
above  stated  as  to  the  burden  of  proof,  It 
the  complainants'  cause  rested  on  this  point 
under  this  state  of  the  evidence  we  would 
have  no  trouble  In  reaching  tbe  conclusion 
that  they  failed  to  carry  the  burden  laid 
upon  them  by  the  law. 

But  tbe  complainants  contend  that  Mr. 
Brown  was,  in  tbe  sale  of  tbe  property, 
Mki.  Brown's  general  agent,  without  re- 
strictions upon  his  authority.  If  this  be 
granted.  It  does  not  follow  that  she  would  be 
bound  by  the  covenant  contended  for  by  tbe 
complainants.  "It  Is  a  universal  and  undis- 
puted rule  that  tbe  authority  of  a  general 
agent  is  measured  by  tbe  usual  scope  and 
character  of  tbe  business  be  Is  empowered  to 
transact  By  appointing  him  to  do  that 
business,  the  principal  is  considered  as  say- 
ing to  tbe  world  that  the  agent  bus  all  tbe 
authority  necessary  to  tbe  doing  of  it  In  the 
usual  way.  If  the  agent  does  no  more  than 
is  natural  and  customary  in  managing  and 
transacting  such  business,  any  private  limi- 
tations and  instructions  will  not  effect  tbe 
rights  of  third  jKrsons  to  whom  they  are  not 
communicated."  Or,  as  It  has  been  tersely 
stated  by  Judge  Stone,  discnssiug  the  powers 
of  a  general  agent  "tbe  agent  bas  power  to 
do  whatever  Is  usual — to  enter  into  such  ex- 
press  stipulations  as  are  usual  and  cus- 
tomary— In  effecting  such  sales.  It  is  a  ques- 
tion of  evidence  generally  as  to  what  is 
usual,  in  the  absence  of  express  authority." 
Louisville  Coffin  Co.  v.  Stolces,  78  Ala.  372; 
Herring  v.  SIcaggs.  62  Ala.  180,  34  Am.  Rep. 
4;  Troy  Grocery  Co.  v.  Potter,  139  Ala.  359, 
36  South.  12.  If  It  Is  customary,  in  mak- 
ing such  sales  as  the  one  Involved  here,  to 
enter  Into  a  covenant  like  tbe  one  contended 
for,  it  Is  certainly  not  a  matter  that  the  courts 
take  Judicial  knowledge  of.  There  was  not 
a  scintilla  of  testimony  to  show  such  custom. 
We  have  seen  that  the  complainants  failed 
to  establish  that  the  agent  was  clothed  with 
express  authorll^  to  make  tbe  covenant  and 
in  the  absence  of  proof  that  In  making  such 
sales  It  was  customary  to  enter  into  such 
covenants  tbe  principal,  Mrs.  Brown,  was  not 
bound  by  It  unless  it  can  reasonably  be 
said  from  tbe  evidence  that  she  ratified  It 
Herring  v.  Skeggs,  supra. 

On  tbe  qu^on  of  ratification  It  will  be 
well  to  look  more  closely  at  the  origin  of 


flw  contract  sought  to  be  enforced.  It  is 
conceded  that  tbe  terms  of  the  contract  were 
agreed  upon  between  Mta.  Sandera  and  the 
Browns  on  the  occasion  of  Mrs.  Sanders' 
first  visit  to  them  In  Decatur  In  January, 
1902.  and  we  have  seen  that  in  the  state  of 
ttie  testimony  in  the  case  we  cannot  say  that 
the  covenant  insisted  uPon  was  made  one 
of  tbe  terms  €i  the  contract  of  sale  on  that 
occasion.  On  Hra  Sanders*  return  home 
from  Decatur,  comid^nant  B.  B.  Sanders 
wrote  a  letter  to  Mr.  and  Mrs.  Brown,  in- 
closing a  check  for  $60;  as  testified  by  Mrs. 
Sandors,  for  the  purpose  of  sealing  the  con- 
tract That  letter  was  In  this  language: 
"GoUman,  Ala.,  Jan.  27, 1902.  Mr.  and  Mn. 
Josh  Brown,  Decatnr,  Ala. — Dear  Sir  and 
Madam:  Enclosed  find  check  for  fifty  HfSO,- 
00)  dollars  to  bind  the  trade  made  by  yomv 
selves  and  ourselves.  This  is  to  be  deducted 
from  the  total  amount  of  course.  Allow  me 
to  thank  yon  for  your  kindness  to  my  wife. 
She  was  sorry  she  did  not  get  to  see  Mr. 
Brown  on  leaving,  as  she  wanted  to  settle 
her  hotel  bill.  Please  send  receipt  showing 
what  this  Is  for.  Respectfully,  R.  B.  Sand- 
ers." In  reply  to  this  letter  it  Is  conceded 
that  Josh  Brown  wrote  and  forwarded  the 
original  of  Exhibit  A,  which  is  set  up  by 
complainants  as  tbe  contract  It  Is  evident 
that  tbe  writer  of  tbe  letter  to  respondents, 
at  the  time  tbe  letter  was  written,  knew 
that  tbe  terms  of  the  contract  of  purchase 
bad  already  been  fixed  and  agreed  upon, 
and  the  letter  and  check  were  confirmatory  of 
that  contract  as  abready  agreed  upon;  that 
be  only  expected  a  receipt  for  the  money, 
showing  that  It  was  applied  as  part  payment 
of  tbe  purchase  money  on  that  contract 
Certainly  tbe  letter  did  not  call  for  a  state- 
ment In  detail  of  tbe  terms  of  the  contract 
already  made.  This  being  true,  and  if  the 
covenant  insisted  upon  was  not  agreed  up- 
on as  one  of  the  terms  of  the  contract  then 
the  statement  of  It  in  the  reply  of  Josh 
Brown  (Exhibit  A)  was  voluntary,  and,  oc- 
curring after  the  contract  bad  been  made, 
could  not  have  been  an  Inducement  to  the 
making  of  the  contract  The  evidence  shows 
that  tbe  Sanderses  took  charge  of  the 
American  tbe  lat  or  8d  of  March,  1902.  The 
evidence  further  shows  that  Mrs.  Brown 
executed  to  Mr.  R.  B.  Sanders  a  bill  of  sale. 
Tbe  bill  of  sale  bears  date  February  28,  1902, 
and  we  think  the  preponderance  of  the  evi- 
dence shows  that  this  bill  of  sale  was  deliver- 
ed to  Mr.  Sanders  on  or  about  March  3,  1902^ 
Contemporaneously  with  tbe  delivery  of  this 
bill  of  sale,  Mr.  R.  E.  Sanders  executed  and 
delivered  to  Mrs.  Brown's  agent  bis  three 
notes,  payable  to  Mrs,  Brown,  for  the  defer- 
red payments,  60,  90,  and  120  days,  respec- 
tively, after  date,  and  a  mortgage  to  secure 
the  notes  was  also  executed  by  Mr.  Sandws 
on  the  property  sold.  Mrs.  Sanders  carried 
this  bill  of  sale  to  Mrs.  Brown  and  leqnested 
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h«r  to  Insert  In  It  a  cormant  to  tbe  effect 
tbat  ihe  wonld  not  engage  In  tbe  hotel  busl- 
aees  In  Decatur  wbile  Bbe  (BCre.  Bander^) 
was  engaged  In  like  bmlneaB  hi  said  town. 
It  is  contended  1^  Mrs.  Brown,  and  we  thhik 
the  evidence  reasonably  shows  the  contention 
la  Biurtained,  that  on  that  occasion  ahe  lint 
heard  of  the  omtract  as  shown  by  Bzhlblt 
A.  It  may  be  conceded  that  Mrs.  Sandera 
Informed  Mrs.  Brown  of  the  fact  that  the 
exhibit  contained  the  covenant  Insisted  up- 
on; bnt  Mrs.  Brown  did  not  see  the  paper 
tbfflre,  It  was  not  there,  and  she  dedlned  to 
grant  Mrs.  Sandm*  request  It  is  true  that 
the  evidence  with  reference  to  what  occurred 
on  this  occasion  la  In  conflict  The  burden 
rested  on  the  complainants  to  show  ratifica- 
tion. Moore  v.  Bnslc^,  112  Ala.  iSS,  20 
South.  744.  Without  repeating  the  testi- 
mony in  detail,  we  are  of  the  oi^nlon  that 
what  was  said  and  done  by  the  respondent 
filra.  Brown  was  not  sufficient  upon  which  to 
predicate  ratlflcatlfm  of  the  covenant  con- 
tended for.  While  Mrs.  Sanders  testified 
that  she  carried  the  bill  of  sale  back  to  Mrs. 
Brown,  and  stated  to  ber  that  sbe  preferred 
the  original  contract  (referring  to  Exhibit  A), 
and  told  Mrs.  Brown  tbat  it  was  signed 
"Josh  Brown  and  Wife,"  she  testified  tbat 
Mrs.  Brown  declined  to  make  the  change  in 
the  bill  requested  and  asserted  her  non- 
liabllity  on  the  exhibit  Moreover,  It  la  tbe 
undisputed  testimony  tbat  Mrs.  Sanders  re-^ 
talned  the  bill  of  sale  executed  by  Mrs. 
Brown,  and  the  notes  executed  contempora- 
neously with  the  bill  of  sale  were  paid  ac- 
cording to  their  tenor,  except  one,  which  at 
tbe  request  of  Mr.  Sanders,  was  extended 
and  was  finally  paid.  Receiving  the  money 
on  the  notes  was  consistent  with  the  contract 
or  bill  of  sale  delivered  by  Mrs.  Brown,  and 
with  tbe  Idea  that  Mrs,  Sanders  was  rely- 
ing upon  It  as  the  contract  with  Mrs.  Brown, 

The  contract  sought  to  be  enforced  was 
a  Joint  one.  It  was  so  alleged  In  the  bill,  and^ 
It  not  proved  as  alleged,  of  course,  the  court 
could  not  decree  a  specific  performance,  not- 
withstanding Josh  Brown  may  be  bonnd  by 
It  There  was  a  fatal  variance  In  pleading 
and  proof  in  this  respect  Cobb  v.  Keith, 
110  Ala.  614.  18  South.  S26;  Gamble  v.  Kel- 
Inm,  97  Ala.  677, 12  South.  82.  Furthermore, 
so  far  as  the  defendant  Josh  Brown  is  con- 
cerned tbe  proof  is  wholly  unsatisfactory  up> 
on  tbe  proposition  aa  to  whether  he  had 
violated  the  agreemrat  made. 

We  are  of  the  opinion  that  tbe  bill  was 
not  subject  to  tbe  demurrer  made  to  It,  nor 
to  the  motion  to  dismiss  for  the  want  of 
equity,  and  the  chancellor  erred  In  sustaining 
the  demurrer  and  motion.  However,  the 
cause  was  submitted  for  final  decree  on  tbe 
pleadings  and  proof,  and,  having  reached  the 
conclusion  as  above  shown,  tbat  the  evi- 
dence does  not  support  the  averments  of  the 
bll]«  proceeding  here  to  render  tbe  decree 
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tbat  should  have  been  rendered,  a  decree 
will  be  rendered  overruling  the  demurrer 
and  motion,  and  dismissing  the  complain- 
ants' bill  on  the  merits,  at  the  cost  of  the  ap- 
pellants. 
Reversed  and  rendered. 

HABAL80N,  TTSON.  and  8IMFS0N,  JJ^ 
concur. 


JENKINS  V.  OLISBT  et  al. 

(Supreme  Court  of  Alabama.   Dec.  21,  1905.> 

JtJDOMKNTS  —  COIXATESAL    ATTACK  —  JUDG- 

UENTS  OF  PbORATE  COUBT. 

A  judgment  of  the  probate  court  setting- 
aside  a  bomeetead  as  exempt  from  administra- 
tion and  payment  of  debts  to  the  widow  of  de- 
ceased, in  aotordance  with  Code  1896.  SS  2070L 
2097,  and  in  proceedings  regularly  instituted  ana 
prosecuted  In  conformity  to  said  sections.  Is 
not  subject  to  collateral  attack. 

[Dd.  Note. — For  caaea  in  point,  see  vol.  80^ 
Cent  Dig.  Judgment,  8  910.] 

Appeal  from  City  Court  of  Birmingham;. 
John  P.  Stllee,  Judge. 

"Not  officially  reported." 

Action  by  B.  M  Jenkins,  aa  administrator 
of  the  estate  of  Thomas  A.  Alexander,  de- 
ceased, against  Henry  Cllsby  and  others. 
From  a  Judgment  for  defendants,  plaintlir 
appeals.  Affirmed. 

George  Hnddleston,  for  appellant  Bobert 
a  Redns,  for  ly^llees, 

DOWDBLL,  J.  This  Is  a  statutory  aetion 
of  ejectment  broui^t  the  plaintiff,  as 
the  administrator  of  the  estate  of  Thomas  A. 
Alexander,  deceased,  to  recover  land  of  whlt^ 
plaintiff*!  Intestate  died  seised  and  posscssod,- 
The  case  was  tried  by  the  court  without  ft 
Jury  on  the  defendants'  plea  of  not  guilty,  and 
a  Judgment  was  rendered  for  the  defendants. 
The  land  In  question  was  set  apftrt  as  exempt 
to  the  widow  of  said  deceased,  on  her  petltloa 
filed  in  the  probate  comrt  for  that  purpose, 
and  this  before  any  grant  of  administration. 

Tbe  only  question  in  the  case  Involves  the 
validity  of  the  proceedings  bad  In  the  probate- 
court  The  petition  In  the  probate  conrt  was- 
filed  under  the  provisions  of  sections  207O  and 
2097  ot  the  Code  of  1896.  This  petition  con- 
tained every  necessary  avermoit  under  the- 
above  secttons  to  confer  Jmriadiction  <m  the- 
probate  court  end  the  subsequent  proceedings 
and  orders  ot  that  court  In  all  respects  con- 
formed te  the  requirements  of  the  stetnte. 
The  probate  court  having  acquired  Jnrisdic- 
UoD,  its  Judgment  cannot  be  oolleterally  as- 
sailed. On  the  authOTlly  of  the  cases  of 
James  r,  Clark,  89  Ala.  606.  7  South.  161, 
and  Smith  v.  Boutwell,  101  Ala.  S78«  13  South. 
668.  The  Judg^uent  In  this  ease  must  be- 
affirmed. 

Affirmed. 

HARALSON,  TTSON,  ANDKRSON,  and 
DBNSON,  JJ.,  concur. 
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HASfMOND  V.  L0UISVILI4EJ  ft  N.  B.  CO. 
<Sapreme  Coort  of  Alabama.  Dee.  20,  W05.} 
Tbial— TnM  or  Coubt — VALrorrr  or  Juoo- 

ICBKT. 

A  JudsmeDt  rendered  at  a  term  of  court 
liekl  nnder  the  provfaions  of  an  uacoostitntioii- 
«1  etatate,  and  not  at  the  time  provided  by 
■Code.  1896,  S  906,  then  in  force,  was  void,  and 
insufficient  to  sopport  an  appeal. 

Appeal  from  Circuit  Coort,  Cnllman  County; 
■Osceola  Kyle,  Judge. 

"Not  officially  reported." 

Action  between  Lon  B.  Hammond  aod  the 
IjOuiBTllle  &  Nashville  Bailroad  Company. 
From  the  judgment,  Hammond  appeaia.  Die- 
■missed. 

Brown  ft  Hipp,  for  appellant  J.  H.  Falk- 
ner  and  George  H.  Parker,  for  appellee. 

HARATftON.  3.  The  case  was  tried,  as  the 
mlnnte  entry  shows,  at  what  purported  to  be 
tiie  Ftibmsary  term  of  the  court,  1804,  and  flie 
judgment  was  rendered  on  the  4th  day  of  that 
month.  The  Luak  bill  (lieretofore  dedared 
vnconBtltutlonal)  provided  that  the  circuit 
■court  of  Cullman  county  should  be  lield  on 
the  first  Monday  in  February,  May,  August 
and  November,  and  might  continue  two 
■weeks.  In  1904,  the  first  Monday  in  February 
fell  on  tlie  Ist  day  of  that  mmth.  So,  It 
plainly  appears  that  the  court  was  held  un- 
der the  provi^ons  of  the  LuA  bill.  The  law 
in  Code  1^  |  906,  in  force  at  that  tlme^ 
proved  tlut  the  court  should  be  held  on  tlie 
third  Monday  in  March  and  S^tembw.  Not 
bavlng  twen  raiidered  at  a  time  provided  by 
law.  the  Judgment  is  void  and  will  not  sup- 
port an  appeal.  Kidd  v.  Burke  (Ala.)  38 
South.  241;  State  v.  Judge  of  the  8tb  Judicial 
Circuit  (Ala.)  88  South.  885. 

The  appeal  is  dismissed. 

TT80N.  DOWDELI4  SIMPSON,  and  DEN- 
"BON,  JJ.,  concur. 


INGRAM  ft  GOODWIN  v.  GILL. 
(Supreme  Court  of  Alabama.  Dec.  21,  190S.) 

1.  SriFmATIONS — Vaijditt. 

Where,  notwithstandiDfc  complainants  took 
testimony  to  eupport  the  averments  of  their  bill, 
after  defendant'^a  plea  Betting  up  failure  to 
make  an  Indispensable  party  respoodent  there- 
to was  on  file,  and  without  testing  its  snfficiency 
defendant  took  testimony  in  eupimrt  of  the  al- 
legationa  of  such  plea,  it  was  compet«it  for 
the  solicitors  of  record  to  agree  that  the  case 
should  t>e  set  for  hearing  to  teat  the  sufficiency 
of  the  plea. 

2.  Saui — DisaxaABD  bt  Ootht. 

Wbne,  notwithstanding  complainants  had 
taken  testimony  to  support  the  avenaents  of 


their  bill  after  the  filbc  of  defendant's  plea 
of  defect  of  parties,  wltnout  testing  the  suf- 
fldency  of  such  plea,  in  support  of  which  d«- 
foidants  took  testimony,  the  solicitors  of 
record  agreed  that  the  case  should  be  set  for 
hearing  to  test  the  sufficiency  of  the  plea,  the 
action  of  the  court  In  disregarding  the  agree- 
ment and  in  requiring  tliat  the  case  be  proceeded 
with  on  its  merits  against  complainants*  ob* 
Jections  was  reversible  error. 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

"Not  officially  reported.** 

Bill  by  Ingram  ft  Goodman  against  J.  H. 
Gill.  Decree  for  d^endant,  and  complain- 
ants appeal  Reversed. 

This  is  a  bill  filed  to  enforce  a  material- 
man's lien.  A  plea  was  filed  by  respnident, 
setting  up  that  the  bill  had  omitted  to  make 
an  indit^nsable  party  respcmdsnt  thereto. 
Testimony  was  taiea  by  tioth  parties  before 
testing  the  sufficiency  of  the  plea,  but  coun- 
sel for  complainants  and  respondent  en- 
tered into  an  agreement  In  writing  to  set 
the  cause  down  for  hearing  on  the  Insuf- 
ficiency of  the  plea  before  It  should  be  tried 
on  its  merits.  The  chancellor  disregarded 
this  agreement  and  tried  the  cause  on  its 
merits,  without  giving  complainants  the 
privilege  of  testing  the  Insufficiency  of  the 
plea  as  per  agreement  <tf  counsel  In  writ- 
ing filed  in  the  cause. 

J.  A.  Estes.  tat  appellants.  Finkney  Bcottv 
fur  appellee. 

TYSON,  J.  Notwlthatan^nc  complainants 
took  testimony  to  siqiport  the  averments  of 
their  bill  after  the  defendant's  plea  was  on 
file  and  without  testing  its  sufllclenc^,  and 
defendant  took  testimony  in  support  of  the 
auctions  of  bis  plea,  It  was  competent  for 
the  solicitors  of  record  to  enter  Into  an  agree- 
ment that  the  case  be  set  down  for  hearing 
to  test  the  sufficiency  of  the  plea. 

Such  an  agreementwas  entered  into  by  them 
in  writing  and  filed  In  the  cause.  The  chancel- 
lor should  not  tiave  disregarded  it  and  proceed- 
ed with  the  bearing  of  the  cause  on  Its  merits 
against  the  objection  of  complainants.  They 
bad  the  right  nnder  the  agreement  to  have 
tlie  court  pass  upon  the  sufficiency  of  the  plea. 
The  court's  refusal  to  do  so  is  error,  for 
which  the  decree  appealed  from  most  be  re- 
versed. 

Reversed  and  remanded. 

SIMPSON,  Aia)&RSON,  and  DENSON. 
JJ.,  concur. 
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No.  15^ 

BCaUL&IAN  T.  WHITAKBB. 

In  n  WHITAKEIB  et  ml. 

(Sapreme  Ooatt  of  LonUana.  Deb  4,  190S.) 

ihjdhctiok  —  pboteonon   0»  psbsonai. 
Rights. 

The  iasaes  raised  are  Babstantiall;  the  same 
aa  those  in  the  case  of  Jacob  Itzkovitch  v. 
Edward  Stanler  Whitaker  Mo.  16^>,  In  re 
Bdward  Stanler  Whltakn,  88  SontlL  499.  ap- 
plying for  writs  of  prohibition  and  certiorari. 
The  principles  annonnced  in  that  ease  ars  re- 
affirmed. 

(Syllabus  hj  the  Court) 

Action  by  Abrabam  Schnlman  asainat  Ed- 
ward Stanley  Whitaker.  Judgment  for  plain- 
tiff, and  defendant  applied  for  writs  of  prohi- 
bition and  certiorari.  Denied. 

Samuel  IjouIs  OUmore,  City  Atty.,  and 
Henry  Garland  Duprfi,  Aast  City  Atty.  (Ben- 
jamin Rice  Forman,  of  counsel),  for  relator. 
Respondent  Judge,  pro  se.  Gustavo  Lemle 
and  Solomon  Wolff,  for  respondent  Schnlman, 

NICHOIiLS,  J.  The  application  for  the 
writs  herein  Is  made  by  the  applicant  in  his 
capacity  as  chief  of  poUoe  of  the  eUy  of  New 
Orleans. 

He  directs  the  court's  attention  to  section 
9  of  Act  No.  82,  p.  fiS,  of  1904,  which  makes  It 
the  duty  of  that  o£9cer  to  prevent  crimes,  to 
detect  and  arrest  criminals,  to  enforce  and 
prevent  the  violation  of  all  laws  and  ordi- 
nances In  force  In  New  Orleans,  and  for  these 
purposes,  with  or  without  warrant,  to  arreat 
all  persona  guilty  of  violating  any  law  or 
ordinance  for  the  suppression  or  punishment 
of  crime.  He  then  and  there  declares  that 
one  Abraham  Schulmadt  In  the  city  of  New 
Orleans,  notoriously  kept  a  store  or  shop  for 
the  buying  and  selling  of  secondhand  goods 
and  movables,  and  has  habitually  and  con- 
stantly k^t  a  "fence,"  or  place  where  thieves 
resort  and  found  ready  sale  for  stolen  prop- 
erty and  no  qnesttons  asked,  and  has  for 
several  years  habitually  violated  CMy  Ordi- 
nance No.  6,651,  which  was  passed  on  August 
80,  18^,  for  the  purpose  of  preventing  and 
suppressing  "fences"  and  places  where  thieves 
could  find  ready  sale  for  stolen  property. 

That  he  had  been  repeatedly  and  habitually 
guilty  of  feloniously,  willfully  receiving  and 
having  in  his  possession  movable  prop^ty 
that  had  been  feloniously  taken,  stolen,  and 
carried  away  from  the  lawful  owner  and 
possessor,  be  knowing  It  to  have  been  stolen. 
That  on  tfl^  16th  of  July,  1905,  after  a  hear- 
ing bad  before  E.  K.  Sklnnw,  Judge  of  the 
First  city  criminal  court,  he  was  sent  before 
the  criminal  district  court  for  the  parish  of 
Orleans  on  a  charge  of  that  kind  preferred 
against  him  by  Mrs.  Raymond  ntch,  which 
charge  was  pending  before  that  court  That 
In  the  dlschai^  of  his  duty  and  with  probable 
cause  and  without  malice,  and  for  the  sole 
purpose  of  preventing  and  suppressing  crime, 
to  wit,  larceny  and  the  receiving  of  stolen 
8980^7 


property  knowing  It  to  be  stolen,  he  did  cause 
the  physical  measurements  of  said  Schulman 
and  his  photograph  to  be  taken  and  placed  In 
the  "rogues'  gallery,"  which  la  one  of  the 
well-recognlzed  methods  adopted  by  all  police 
authorities  in  large  dtlea  for  the  preventing 
and  suppressing  pf  crime,  and  especially  the 
crime  of  larceny  and  rec^vlng  stolen  goods 
knowing  them  to  have  been  stolen. 

That  on  the  16th  of  August,  said  Schulman 
filed  in  the  civil  district  coiurt  for  the  parish 
of  Orleans  a  suit  In  which  he  alleged  bis  own 
innocence  and  that  relator  had  maliciously 
caused  his  physical  measurements  and  photo- 
graph to  be  taken  and  exhibited  In  the 
rogues*  gallery,  and  prayed  for  an  Injunction 
enjoining  relator  from  further  exhibiting  his 
photograph  In  the  rogues'  gallery.  In  New 
Orleans  or  elsewhere,  or  In  any  way  exhibit 
the  same,  and  prayed  for  no  damages ;  and  as 
a  rule  nisi  the  said  rule  came  before  one  of 
the  Judges  of  the  dvll  district  court  to  be 
heard.  Whereupon  relator  filed  a  return  to 
said  rule,  which  was:  First  That  the  peti- 
tion disclosed  no  cause  of  action.  Second. 
That  the  court  had  no  jurisdiction  or  power 
In  limine  and  before  a  hearing  to  issue  an  In- 
junction enjoining  the  Inspector  of  police  in 
the  discharge  of  his  official  duties,  nor  should 
a  mandatory  injunction  issue  until  after  a 
full  trial  on  the  merits.  That,  should  the  ex- 
ceptions be  overruled,  then  and  In  that  event 
relator  answered,  pleading  a  general  denial, 
set  up  the  fact  of  his  being  the  Inspector  of 
the  police  of  the  city  of  New  Orleans,  and 
declared  that  his  duties  as  such  were  Identic- 
al with  those  set  out  In  his  present  applica- 
tion. That  be  then  admitted  that  he  had 
ordered  the  arrest  of  Schnlman  on  a  charge 
of  buying  stolen  goods,  or  having  stolen  goods 
In  his  possession,  knowing  them  to  be  stolen, 
and  that  he  .  bad  ordered  his  photograpb  and 
measurements  to  be  taken,  and  his  photograph 
put  in  the  rogues'  gallery  In  New  Orleans, 
where  it  still  was,  that  being  a  well-recog- 
nlzed  method  of  preventing  and  suppressing 
crime.  That  he  set  out  in  his  answer  the 
conditions  and  drcnmstances  which  were  the 
basis  and  cause  of  his  doing  so,  the  same 
being  Identical  with  those  which  he  averred  In 
the  present  application  for  the  writs. 

That  the  district  judge  overruled  the  ex- 
ceptions and  reasons  assigned,  and  ordered 
an  Injunction  to  Issue  against  relator  as 
prayed  for  on  Schulman  furnishing  bond  In 
the  sum  of  $100. 

Th&t  the  dvll  district  court  had  no  juris- 
diction In  the  premises  or  Jurisdiction  In 
limine  and  In  advance  of  a  hearing  of  evi- 
dence, on  the  ex  parte  affidavit  of  an  habit- 
ual criminal  averring  his  own  Innocence,  to 
enjoin  the  Inspector  of  police  from  using  the 
customary  methods  of  preventing  and  sup- 
pressing crime,  and  the  district  Judge  erred 
and  exceeded  bis  Jurisdiction  when  he  ordered 
the  Injunctlcm  to  Issue.  In  view  of  the  prem- 
ises he  prayed  that  a  writ  of  prohibition 
lanie  to  Judge  W.  B.  SommervlUe,  who  had 
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granted  said  Injnnction  prohibiting  him  from 
proceeding  further  In  the  case  of  Schnlman 
T.  Whltaker,  and  that  said  writ  be  made 
pMpetnaL  Should  the  court  think  that  pro- 
hibition was  not  the  proper  remedy,  he 
prayed  In  the  altematlTe  that  the  court  In 
the  ei-erdse  of  Its  supervisory  powers  would 
cause  a  writ  of  certiorari  to  issue,  to  the 
end  that  the  Injnnction  be  vacated  and  set 
aside  and  be  decreed  to  have  been  erroneously 
granted. 

The  district  Jndge,  in  an  answer  to  a  rule 
upon  him  to  show  cause  why  reli^  should 
not  be  granted  as  prayed  for,  answered  that 
such  relief  should  not  be  granted  for  the 
reason  that  Schnlman,  In  his  petition  to  the 
court,  had  made  suflBdent  allegations  In  ac- 
coTdsjice  with  the  Code  of  Practice  for  the 
iBBoance  of  a  preliminary  injunction  and  that 
a  preliminary  Injunction  has  already  been 
sent  by  him;  that  such  action  on  his  part  was 
placed  by  law  within  his  discretion  and  would 
not  be  reviewed  1^  the  Supreme  Court  on 
appeal 

Re8p<nidait  then  eet  out  the  ellegatlona  of 
Schnlman  on  which  the  preliminary  injunc- 
tion was  ordered  to  Issue.  He  declared  that 
on  the  hearing  It  was  shown  that  Schulman 
was  taken  to  the  (Ace  ol  the  Inspector  ot 
police  and  placed  in  jail  on  July  Bth.  His 
picture  and  measurements  were  taken  on  July 
ftth,  and  on  that  day  an  affidavit  was  made 
against  him  for  having  stolen  goods  in  his 
possession.  He  was  arraigned  and  pleaded 
"not  guilty."  The  matter  appears  to  liaTe 
beoi  taken  jmSae  advisement  on  July  19tb, 
and  (m  August  8th  the  judge  of  the  FIrat  dty 
court  acting  aa  a  committing  magisteate^ 
committed  Schulman  to  the  criminal  district 
court  nnd«  a  .bmid  of  9250,  and  the  commit 
ment  appears  to  have  been  filed  In  the  crim- 
inal district  court  on  August  IStb.  There 
had  heea  no  conviction  of  Schulman  of  any 
crime  up  to  the  day  that  the  rule  before  him 
was  heard. 

The  judge  lubmltted  tiiat  the  Inspector  ot 
police  was  without  antiiorlty  to  tate  the 
measurements  and  photograph  of  Schulman, 
for  the  purposes  as  stated  In  Sdiulman's  peti- 
tion, before  the  trial  and  conviction  of  Schul- 
man, and  that  a  preliminary  injunctlcm  pn^ 
erly  Issued  restraining  him  during  the  pend- 
ency of  tlie  suit  frmn  ^further  exhibiting^ 
Schulman'a  photograph  in  the  so-called 
Rogues'  Gallery  in  the  city  of  New  Orleans 
or  elsewhere,  ot  otherwise  in  any  way  to 
exhibit  the  same.  ' 

It  appears  from  the  pleadings  that  the 
merits  of  the  injunction  have  not,  as  yet, 
*  been  heard.  The  Issues  made  are  substan- 
tially the  same  as  those  submitted  and  recent- 
ly decided  by  this  court  in  the  matter  of 
Jacob  Itzkovltch  v.  Edward  Stanley  Whltaker 
(No.  16,804).  In  re  Edward  Stanley  Whltakw, 
39  South.  499,  applying  for  writs  of  Kohibi- 
tion  and  coHorari,  and  the  deddon  in  that 


case  governs  and  controls  the  one  fiow  be- 
fore us.  ' 

For  the  reasons  therein  stated,  the  rule 
which  Issued  In  the  present  case  is  recalled 
and  discharged.  The  remedy  asked  for  at 
this  time  is  not  granted.  The  questlonB  go 
to  the  hearing  of  the  Issue  hereafter. 


aiS  La.) 
No.  16,m 

NATIONAL  AUTOMATIC  FIRE   AT, ARM 
CO.  OF  LOUISIANA  v.  NEW  OR- 
LEANS &  N.  E.  R.  GO. 
In  re  NATIONAL  AUTOMATIC  FIEH 
ALARM  CO.  OF  LOUISIANA. 
(Supreme  Conrt  of  Louisiana.  Nov.  20^  1906.) 

1.  Huns  AND  SiBVANT— GOHTBAOT  OF  BtK- 

M.OYMSira— RECONDUCTIOn. 

There  can  be  a  tacit  reconduction  in  mattei 
of  a  written  contract  between  the  employer  and 
the  employtt. 

[Ed.  Note. — For  cssas  in  point,  see  voL  M, 
Cent.  Dig.  Master  and  Servant,  I  11.] 

2.  SAUE— TEBinifATION. 

The  tacit  reconduction  may  be  terminated 
by  either  party. 

[Ed.  Note. — For  cases  In  point,  see  voL  84, 
CenL  Dig.  Master  and  Bervuit,  I  19.] 

8.  Sakx— Notice. 

The  contract  was  terminated  after  ftmnal 
notlficati<m  by  defendant  to  plaintiff  of  nn- 
wlUIngneSB  to  retain  the  latter's  servtcee. 

[Ed.  Note.— For  cases  In  point,  see  vd. 
Cent  Dig.  Master  and  Servant,  (  87.] 

4.  Saue— Rights  unois  Gontbact. 

Prior  to  notifieatloii,  the  plahitUE  is  entitled 
to  the  prlce»  sdmllar  in  aounmt,  paid  under  the 
contract 

[Bd.  Note.— For  oues  In  point,  see  voL  8^ 
Guit  Dig.  Master  and  Servant,  I  86.] 

&  Saxe. 

Having  tacitly  consented  to  let  the  services 
continue,  it  Is  bound  to  pay  for  this  service  to 
the  date  that  the  plaintiff  was  notified  to  leave 
with  its  apparatus. 

(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal.  Parish  of 
Orleans. 

Action  by  the  National  Automatic  Fire 
Alarm  Company  against  the  New  Orleans  ft 
Northeastern  Railroad  Company,  Judgment 
for  plaintiff  was  reversed  by  the  conrt  of  ap- 
peal, and  plaintiff  applies  for  certiorari  or 
writ  of  review.  Reversed. 

Rehearing  denied  December  18,  1906. 

Stafford  A  Lambert,  for  applicant  Harry 
Hinckley  Hall,  for  respondent 

Statement  of  the  OasI! 

BRBAUX,  a  3.  The  National  Automatic 
Alarm  Company  owned  automatic  fire  alarm 
and  signal  boxes,  and  agreed  with  those  by 
whom  It  was  employed  to  ke^  an  eye  on  de- 
fendants' watchmen. 

At  the  different  places  where  the  boxes 
are  located  on  the  emplc^ers'  premises,  the 
watchman  notlfled  the  company  over  its 
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wire*  of  lilfl  preflence  at  his  post  of  doty  at 
certain  dealgiiated  honn  of  the  nlgbt 

In  tbe  event  of  fire  or  of  any  other  dami^ 
lie  makes  nee  of  the  company's  Instmment 
to  give  notice  to  plalntlfl  company,  and 
therenpon  the  convany  glvei  notice  to  tbe 
fire  department  or  to  the  police  aa  the  emer- 
gency may  require. 

The  Antomattc  Fire  Alarm  Company  en- 
tered Into  a  contract  wiUi  tbe  New  Orleana 
ft  NorUieaBtern  Ballroad  fbr  the  term  of  two 
years,  for  the  anm  of  ^292  a  year,  payable 
Id  advance,  to  perform  the  services  of  nl^t 
watch  dgnios  and  Are  alarms  In  the  manner 
before  Indicated. 

On  the  19tb  day  of  October,  1900,  tbe  soper^ 
Intendent  of  the  New  Orleans  ft  Northeastern 
Railroad  Company  wrote  to  the  Antomatlc 
Fire  Alarm  Company  requesting  tbe  latter 
to  commeoce  w4th  its  work  at  the  earliest 
possible  date.  The  Automatic  Fire  Alarm 
Company  complied  with  the  request  and  per^ 
formed  the  service  required  during  the  two 
years. 

The  railroad  company,  In  advance  each 
year,  paid  In  fall  all  due  Iqt  it  to  tbe  2d  day 
of  NoTember.  1002. 

No  objection  to  a  contlnuaQce  of  tbe  serv- 
ice was  raised  at  the  date  that  tbe  contract 
came  to  an  end  by  limitation.  Shortly  there- 
after tbe  railroad  company  denied  any  Inten- 
tion of  renewing  tbe  contract  but  expressed 
its  wllllngnese  to  consider  any  proposition 
the  Automatic  Fire  Alarm  Company  might 
submit  with  a  view  to  farther  service  for 
less  money  per  year. 

The  first  letter  of  tbe  railroad  company 
suggesting  the  wish  to  consider  a  new  propo- 
sition was  dated  Janoary  12,  1903. 

On  the  2d  day  of  Febrtiary,  1803,  after 
having  received  a  second  commmiicatlon 
from  the  railroad  company  (defendant),  the 
Automatic  Fire  Alarm  Company  answered 
that  they  considered  the  old  contract  renewed 
for  anotbor  tarn  of  two  years. 

The  raOroad  company  denied  all  renewal 
and  Infbrmed  the  Automatic  Fire  Alarm 
Company  tm  the  ISth  ^Say  of  February,  1903, 
ttaat  unless  the  Automatic  Fire  Alarm  Com- 
pany called  or  communicated  with  the  for- 
mer, It  must  regard  notice  of  tbelr  denial  of 
renewal  of  the  contract  as  notice,  also  that 
the  Antomattc  Fire  Alarm  Company  must 
remove  Its  aE^aratus  from  the  railroad's 
premises. 

This  was  followed  by  another  letter  dated 
the  Slst  day  of  March,  1003,  notifying  the 
company  It  must  at  once  remove  Its  appara- 
tus.   It  was  removed  on  that  day. 

The  contention  on  tbe  part  of  the  Automat- 
ic Fire  Alarm  Company  is  that  tbe  railroad 
bad  continued  in  tbe  use  of  tbe  instrmnenta 
and  devices  fumlahed  by  It  after  the  ex- 
piration of  the  term  provided  by  the  lease, 
that  this  was  done  without  disapproval  and 
with  tbe  tacit  consent  of  both  parties,  and 
that  it  waa  continued  for  aoma  time  before 


it  vras  notified  to  cease  to  render  aarrlcee 
as  before  mentioned^ 

Immediately  after,  suit  was  filed  claiming 
a  tacit  renewal  for  the  entire  two  yeara  at 
the  same  price  and  under  tbe  same  con- 
ditions. 

The  railroad  conuiany  controverts  the  al- 
leiEationa  of  the  Automatic  Fire  Alarm  Com- 
pany. 

There  was  judgment  rmidered  In  the  dis- 
trict court  In  &Tor  of  the  plaintiff,  tbe  Aur 
tomatle  Fire  Alarm  Gonyiany,  for  the  sum 
of  9121.66  and  interest,  the  time  the  court 
found  tiie  Automatic  Fire  Alarm  Company 
had  rendered  services.  The  court  rejected 
the  demand  for  any  anbsequent  time  there- 
after. 

From  tlie  Judgment  the  raUroad  craqiany 
ai^ealed  to  the  Oonrt  of  Appeal. 

The  Autmnatic  Fire  Alarm  Company  an- 
swered the  appeal  and  alleged  that  the  Judg- 
ment of  the  lower  court  should  be  Increased 
from  9121.66,  with  legal  Intwest  firom  Judicial 
demand,  to  $684. 

The  Judgment  waa  annulled  by  the  Oonrt 
of  Appeal. 

Tha  Automatic  Fire  Alarm  Oompany  filed 
an  application  to  tbis  court  to  have  tbe  Judg- 
ment of  tiie  Court  of  Appeal  decreed  a  nul- 
lity and  for  Judgment  on  the  contract,  contin- 
ued, as  it  contends,  by  tacit  agreement  and 
reconduetioa  . 

Opinion. 

The  agreement  between  the  parties  was 
In  effect  a  lease.  Both  parties  at  tbe  time 
the  contract  was  entered  Into  treated  It  as 
a  lease  or  hire  of  services.  Tbe  railroad 
company  promlaed  to  pay  annual  rental  for 
tbe  services. 

Moreover  It  has  all  the  elements  of  a  lease. 
There  was  a  stipulated  price,  work  to  do,  and 
services  to  render,  and  the  consent  of  leesox 
and  lessee.  It  was  a  contract  renewal  by 
reconduction. 

Tacit  reconduction  Is  founded  on  the  pre- 
sumption that  tbe  parties  have  formed  a 
new  lease  similar  to  the  preceding. 

The  lease  of  the  farm  or  tbe  bouse  may 
continue  at  the  price  and  on  conditions,  ex- 
cept as  to  snrAy,  where  there  Is  a  sure^. 

As  relates  to  movables,  tacit  reconduction 
is  continued  tor  tbe  time  that  the  lessee  has 
kept  them  with  the  consent  of  tbe  lessor. 

A  contract  for  tbe  hire  of  servlcea  may  al- 
so be  continued  by  reconduction. 

By  reference  to  the  following  case,  on 
which  plaintiff  relies.  It  will  appear  that  the 
employs  had  already  done  the  work  for 
which  tbe  court  held  he  was  entitled  to  pay- 
ment, so  that  In  reality  it  does  not  bear  di- 
rectiy  upon  future  unearned  price  for  serv- 
ice. 

Moreover  the  terms  and  conditions  of  the 
contract,  It  was  stated,  appeared  to  Include 
tbe  yean  during  which  the  employe  had 
rendered  service.  Sullivan  v.  New  Orleans 
Stave  ft  Heading  Co.,  44  La.  Ann.  787,  11 
South.  88. 
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In  the  second  case,  also  referred  to  by 
plaintiff  la  argament,  the  court  held  that 
the  defendant  was  Justified  In  discharging 
plaintiff  prior  to  the  expiration  of  the  term 
which  otherwise  was  oorered  by  reconduc- 
tion. 

With  reference  to  the  other  point,  recon- 
dactlon,  It  was  only  Inctdentally  passed  np- 
on  in  Lalande  Case,  41  La.  Ann.  SOT,  6  South. 
28. 

One  of  plaintiff's  contentions  Is  that  there 
can  be  no  recondnction  at  all,  for  the  rea- 
son that  the  property  leased  Is  movable  and 
that  there  Is  no  reconduction  as  relates  to 
hire  of  services. 

If  the  appUancee  leased  are  movables,  It  is 
inflnitesimally  small  as  con^ared  with  the 
servlceB  rendered  by  plaintiff.  We  consider 
the  qnestioD  from  the  point  of  view  that 
whatever  be  dne  is  dne  for  services  rendered. 

The  reference  tn  Bandry  and  othera  in 
defendants^  brief— Baudry,  toL  19,  No.  1404 
— relates  to  movable  proper^,  and  not  to 
work  or  service.  As  to  hire  of  servicea^  a 
number  of  Frendi  commentatwa  hold  that 
a  special  rule  applies. 

The  following  relates  to  hire  of  service: 
"Lea  servltenrs  attaches  a  I'ezploltatlon 
d*un  fond  rural  sent  a  detkut  de  convention 
contraire  censte  looes  poor  I'annee."  Poth- 
ler,  n.  176;  Daver^er,  t  2,287;  Troplong.  t 
2,361. 

Again:  '*n  paralt  que  la  taclte  recondoc- 
tlon  doit  avoir  Hen  pour  servicee  des  serv- 
ltenrs, dee  savants  et  des  ouvrlera"  Mar^ 
cade,  art  17S0;  No.  S;  Pothler,  No.  372; 
Bandzy  de  Lacantlneri^  vol.  2,  p.  467. 

The  continuance  of  an  obligation  -once 
established  la  presumed. 

The  burden  was  oa  dtf endant  to  ahow 
that  plaintiff  was  discharged. 

This  la  abown  by  tbe  letter  of  the  31st 
ot  Blarcb,  1908.  Time  to  which  price  Is  due 
after  expiration  of  contract 

In  tbe  case  of  the  hire  of  services  (where 
there  Is  no  question  of  custom)  the  services 
end  at  tbe  will  of  either  party. 

It  la  ordered,  adjudged,  and  decreed  that 
plaintiff  have  Judgment  for  the  amount  de- 
creed by  the  district  court  as  due.  viz.,  f  121.- 
68,  with  legal  Interest  from  Judicial  de- 
mand, and  to  that  extent  the  Judgment  of 
the  district  court  Is  reinstated,  and  tbe  case 
Is  ronanded  to  that  court  tor  execution  of 
the  Judgment 

The  law  and  the  evidence  being  with  plain- 
tiff, the  Judgment  of  the  Court  of  Appeal  Is 
avoided,  annulled,  and  reversed. 

It  Is  decreed  that  defendant  pay  all  costs 
In  the  district  court. 

It  Is  decreed  that  defendant  and  appel- 
lant pay  all  costs  in  the  Court  of  Appeal, 
and  that  defendant  also  pay  the  cost  of  the 
writs  of  review  and  certlorarL 

It  follows  that  the  writ  of  certiorari  and 
review  are  anstalned  to  the  extent  before 
Indicated. 


ai5  La.) 

No.  is,ei4. 

TOWN  OP  MANY  v.  FBANELIN. 
(Snpreme  Oonrt  of  Louisiana.  Dea  4,  1906.) 
Csnnirii  Law — Sufbehb  Oounr — TDmanio- 

TION — VlOLiTIOIT  OF  TOWK  OmUTAIfOI. 

Where  defendant  was  aeatencal  to  pay  a 
fine  In  the  inayor*a  court,  and  appealed  to  the 
district  court,  where,  on  motions  filed  by  defend- 
ant, the  prosecution  was  diamlBsed,  and  there- 
upoi  the  plaintiff  town  appealed,  keUt,  that 
the  Snpreme  Court  has  no  appellate  Jurisdiction 
In  such  a  case  ovct  the  (Ustrlet  oonrt  If  It 
exceeded  Its  Jurisdiction  In  permitting  the  qnes- 
tion  of  the  validity  of  the  town  ordinance  to 
be  raised  for  the  first  time  on  appeal,  plain- 
tiff's remedy  was  not  by  appeal,  but  by  resort 
to  the  supervisory  powers  of  the  Suprane  Court 

[Bd.  Note. — ^For  cases  In  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  |  2577.] 

(S^Ubns      tbe  Court) 

Appeal  from  Twelfth  Judicial  District 
Court  Parlsb  Sabine;  Jolm  Bachman 
Lee,  Judge. 

B.  K.  Franklin  was  convicted  ot  violating 
an  ordinance  of  the  town  of  Many,  and  on 
appeal  to  tlie  district  oonrt  tbe  prosecnUoa 
was  dismissed,  and  the  town  appeals.  Die- 
missed. 

John  Henry  BoMie,  tar  appellant  Silas 
D.  Ponder,  tor  appellea 

LAND,  J.  Defendant  was  tried  on  his 
plea  ot  not  guilty,  in  the  mayor's  court  ot 
Many,  La.,  on  the  charge  of  "selling  Intoxi- 
cating liquors  contrary  to  law."  He  was 
convicted,  and  fined  $S0  and  costs,  and  ap- 
pealed to  the  district  court 

Tbe  defendant  filed  a  motion  in  that  court 
to  dismiss  the  prosecution  against  him  be- 
cause the  same  was  based  on  an  ordinance 
in  conflict  with  the  state  law  on  the  same 
subject  Defendant  filed  saatber  motion  to 
dismiss  the  charge  against  him,  on  the  fol- 
lowing grounds: 

(1)  That  tbe  complaint  does  not  any 
offense  known  to  the  law  of  said  city  at  the 
state  of  Louisiana. 

(2)  Because  the  charter  of  said  tttj  at 
Many,  La.,  does  not  authorize  tlie  enactmoit 
of  the  supposed  wdinance,  but  <mly  author- 
ises tbe  issuance  of  licenses,  snd  taxes  the 
•ale  of  totoxicating  liquor. 

The  mlnntee  sbow  that  tbe  "motion  to  dia- 
miss"  was  argued  and  sustained  by  tbe 
court  A  bill  of  exoeptlcm-  taken  tiy  plain- 
tiff redtes  tiiat  the  last  moticm  referred 
to  was  tried  and  sustained  by  the  court  for 
reasons  which  are  not  dlsckwed.  Tlie  min- 
utes further  recite: 

"Motion  for  appeal,  and  appeal  granted,  both 
devolutive  and  snspenaIv«L  *  •  *  Bond  fi^d 
at  fifty  doUars." 

No  appeal  bond  was  filed  as  far  as  tbe 
record  shows.  The  transcript  contains  no 
notes  of  evidence  or  agreed  statement  of  facts. 
Neltlier  the  ordinance  nor  tbe  charter  referred 
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to  In  tbe  motion  to  dismiss  are  In  the  record. 
Tbe  solitary  bill  of  exception  does  not  state 
the  KTonnds  of  objection  or  the  reasons  of 
the  court  for  the  action. 

No  assignment  of  errors  lias  been  filed  In 
this  court  We  coDDOt  consider  this  cftse 
on  the  statements  contained  In  the  brief  filed 
by  connsel  for  plaintiff  and  appellant 

The  first  and  paramount  question  is  as 
to  the  Jurisdiction  of  this  court  Article 
lU  of  the  Ckmstltation  of  1886  reads.  In 
part,  as  follows: 

"Persons  sentenced  to  a  fine  or  Imprisonment, 
1^  msTom  or  recorder^  shall  be  entitled  to  an 
appeal  to  the  diatiiet  court  of  the  parish,  upon 
giving  seenrity  for  fine  and  coats  («  court,  and 
in  such  cases  trial  shall  be  de  noTo  and  without 
juries." 

Article  86  of  the  same  ConsHtntlon  gives 
this  court  appellate  Jurisdiction  in  all  cases 
In  which  the  constitatlonalll^  or  legality  of 
any  fine,  forfeiture,  or  penalty  imposed  by 
a  municipal  corporation  shall  be  In  contesta- 
tion, hot  farther  specially  provides  that: 

"In  such  eases  the  appeal  on  the  law  and  tbe 
facts  abal)  be  directly  from  the  Court  in  which 
the  ease  orlslnated  to  the  Supreme  Court" 

The  case  at  bar  originated  In  the  mayor's 
court,  and  if  tbe  defendant  bad  assailed  In 
that  court  the  constitutionality  or  legality  of 
tbe  town  ordinance  under  which  he  was 
prosecuted,  Uien  our  i^pellate  Jurisdiction 
would  hare  attached.  Boti  as  thm  was  no 
such  contef^tation,  tbe  case  was  within  the 
app^te  Jurisdiction  of  the  district  court 
We  have  no  appellate  Jurisdiction  oYee  the 
district  court  in  such  a  case.  Tbe  oCrense 
is  not  within  our  general  criminal  Jurisdic- 
tion, and  our  exceptional  Jurisdiction  does 
not  arise,  unless  there  be  a  contestation  over 
tbe  constitutionality  or  the  legality  of  tbe 
fine  In  the  mayor's  or  recorder's  court 

In  State  ex  rel.  Hart  v.  Judge,  113  La. 
664,  87  South.  540,  we  held  that,  in  a  crimi- 
nal case,  an  appeal  would  not  lie  from  the 
Judgment  of  a  district  court  dismissing  an 
lyipeal  frcmi  a  dty  court  on  the  ground  that 
the  law  authorizing  such  appeal  was  uncon- 
stitutional. 

Ii;  as  argued  by  appellant,  tbe  district 
court  exceeded  Its  Jurisdiction  In  permitting 
additional  pleadings  to  be  filed,  raising  tbe 
question  of  tiie  validity  of  the  town  ordi- 
nance, the  remedy  of  plalntifC  Is  not  by  ap- 
peal, but  by  invoking  the  aupervlswy  Juris- 
diction of  tills  court 

Even  If  we  had  Jurisdiction,  we  could  not 
pass  on  the  cause  on  the  defective  record 
before  us. 

Considering  that  we  tiave  no  appellate 
Jurisdiction,  It  Is  ordered  tliat  this  appeal 
be  dlsmlseed,  at  appellant's  cost 
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(110  La.) 
No.  15,618. 
TOWN  OF  MANY  v.  FRANKLIN. 
(8a]»eme  Ooort  of  Louisiana.  Dec  4,  190S.) 

CanaiTAL  Law — Apfsal — Dibhibbai.. 

The  appeal  la  dlstnisBed,  for  the  reasons 
stated  in  the  opinion  tbis  day  handed  down  by 
Mr.  Justice  Idmd  In  the  case  of  same  title 
(No.  15,614)  80  South.  74a 
(Syllabus  by  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabine;  John  Bachman  l£e. 
Judge. 

K.  E.  Franklin  was  convicted  of  violating 
an  ordinance  of  the  town  of  Mauy,  and  on 
appeal  to  the  district  court  tbe  prosecution 
was  dismissed,  and  the  town  appeals.  Dis- 
missed. 

John  Henry  Boone,  for  appelant  Silas 

D.  Ponder,  tot  appellee^ 

PROVOSTT,  J.  Mutatis  mutandis,  this 
case  is  identical  with  that  between  same 
parties  (So.  16,614)  this  day  decided.  89 
South.  740. 

For  the  reasons  there  assigned,  tbe  tip-. 
peal  is  dismissed. 


(116  La.) 
No.  15,616. 
TOWN  OF  liANT  v.  FRANKLIN. 
(Supreme  Oonrt  of  Louisiana.  Dee.  4,  1906.) 
Criminal  Law — Aptkal. 

Litljration  in  all  cases  is  limited  to  one 
appeal ;  t  e.,  an  appeal  from  the  court  of  first 
Instance  to  the  appellate  court 

Judgm^ta  from  the  magistrate's  or  mayor's 
court  are  similarly  limited  as  to  appeals.  See 
Case  16,614.  89  South.  740,  handaf  down  this 
day. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  f  2677.] 
(Syllabus  by  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabine;  John  Bachman  Lee, 
Judge. 

R.  K.  Franklin  was  convicted  of  violating 
an  ordinance  of  the  town  of  Many,  and  ap* 
pealed  to  the  district  court  From  an  order 
dismissing  the  prraecution,  the  town  appeals. 
Dismlsied. 

John  Henry  Boone,  for  i^tellant  Bllaa 
D.  Fonder,  for  app^Iee. 

BRBAUX.  C.  J.  The  defendant  was  pros- 
ecuted before  the  mayor's  court  of  the  town 
of  Many  for  selling  liquor  within  the  limits 
of  tbe  town. 

He  was  found  guilty  liy  the  mayor's  court 
and  a  flue  imposed  of  $50  and  costs,  or  to 
work  a  stated  number  of  days. 

From  this  sentence  and  Judgment  be  prose- 
cuted an  appeal  in  the  district  court,  and 
in  that  court  filed  pleas  In  his  defense. 

One  of  these  pleas  the  court  sustained,  and 
ruled  that  the  charter  of  tiie  town  author- 
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Ized  and  did  not  prohibit  tbe  sale  of  Intoxi- 
cants, and  that  the  oonndl  conld  only  pass 
Bncb  ordlnancee  as  the  charter  authorized. 
The  motion  to  dismiss  the  prosecution  pre- 
senting these  grounds  was  sustained. 

Tbe  town  of  Many,  plaintiff,  moved  for  an 
appeal,  which  was  granted. 

The  plaintiff  and  appellant  cannot  have 
two  bearings. 

The  appeal  cannot  move  from  the  mayor's 
or  magistrate's  court  to  the  district  court, 
and  from  the  district  court  to  this  court 

We  hare  considered  the  anestlon  In  the 
opinion  on  the  motion  to  dismiss  the  appeal 
in  tbe  case  bearing  tbe  same  title  (No. 
16,614)  this  day  banded  down.  Town  of 
Many  t.  B.  K.  rranUIn,  89  South.  740.  We 
would  not  In  any  case  feel  Justified  in  rec- 
•ognlzing  tbe  right  to  two  appeals,  In  the 
presence  of  constitutional  proTlsions  which 
'limit  remedloB  to  one  appeal. 

For  reasons  aligned  in  the  case  of  Many 
T.  Franklin  (No.  16,614)  89  South.  740,  this 
day  banded  down,  we  dismias  tlie  appeal. 


QBBMAN  T.  BBOWNB  &  LEIBPBB  et  aL 
(Supreme  Oonrt  of  Alabama.  Dec.  21,  1909^) 

1.  WrmSSSKS  — COKPBTBNOT— Tkjlhsaotions 
WITH    DSOIDKlffT  —  CAUOHO   BT  ADVBESB 

Pabtt. 

Code  1896,  I  1850,  prorldes  that  either 
party  to  a  clrll  suit,  desiiing  the  testimony  of 
the  other  party,  may  file  InterrogatorleB  to  be 
propounded  to  him.  Section  1854  provides  that 
tbe  answers  to  such  Interrogatories  are  evidence 
in  tbe  cause  when  offered  by  tbe  party  taking 
them.  Section  1794  provides  that  no  persm 
liaving  a  pecuniary  Interest  In  the  result  of  tiia 
salt  shall  be  allowed  to  tsetlfy  against  the 
parties  to  whom  Mb  Interest  is  opposed  as  to 
any  transaction  with  a  deceased  person  whose 
estate  Is  interested  fn  the  result  of  the  salt, 
"unless  called  on  to  testify  thereto  by  the  par> 
ties  to  iriiom  his  Interest  is  opposed."  Held, 
that  where  an  executrix,  sning  as  plaintiff,  In- 
troduces In  evidence  answers  of  defendants  to 
Interrogatories  relative  to  transactions  with 
plaintiff's  testator,  she  thereby  calls  defendants 
as  witnesses,  and  mtltles  them  to  testify  on 
their  own  behalf  to  the  transactions  with  tes- 
tator. 

[Ed.  Note. — For  cases  In  point,  see  voL  SO, 
Oent  Dig.  Witnesses,  S  722.] 

2.  Sahb— Na^tdbk  or  TBsriiioRr. 

An  Interrogatory  asking  defendants  whan 
and  by  whom  they  were  employed  to  conduct 
a  certain  cause,  in  answer  to  which  defendants 
answered  that  they  were  en^>]oyed  by  plaintiff's 
testator,  and  gave  the  date  of  the  employment 
and  the  nature  of  the  cause.  Involved  a  trans- 
action between  defendants  and  plaintiff's  testa- 
tor, and,  when  Introduced  In  evidence  with  the 
answer  by  plaintiff,  entitled  defendants  to 
further  testl^  as  to  the  details  and  terms  of 
the  emplqnnent,  under  the  exception  to  Code 
1^6,  S  I'nM.  authorising  a  party  to  testify  to 
a  transaction  with  a  deceased  person,  when 
called  to  testify  thereto  by  tbe  parties  to  whom 
his  interest  Is  opiMsed. 

3.  AppxAii— BnoBs  Bbtiiwabls— Fbhubeva- 

TIOH  IN  LOWSB  COUST. 

Assignments  of  error,  baasd  on  rulings  on 
the  admuslbUlty  of  svideoce  to  which  no  ex- 


ception was  reserved,  cannot  be  considered  an 

appeal 

[Bd.  Note.— For  oases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Brror,  {  1608.] 
4.  BzoEpnoiTS,  Bnj.  or— OOHsntconoif. 

A  blU  of  exceptions  will  be  eonstmed  most 
strongly  against  the  party  enxpting,  and  if  ft 
will  amnlt  of  two  constructions,  <me  of  wfaldi 
will  reverse  and  the  other  support  the  Judgment, 
the  latter  constmctlom  will  be  adopted. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent  Dig.  Bxcepdons,  BUI  of,  |  83.] 

K.  ArrOBKET  AND  CLIBNT— COUFBNSATIOH  OF 
AtTOBNET— REAfiOHABUNKBS  OF  FSE. 

In  an  action  to  recover  a  sum  retained  by 
attorneys  as  fees,  where  the  undisputed  evidence 
showed  that  the  contnust  of  employment  stipu- 
lated for  a  contingent  fee;  uiat  defendants 
were,  in  the  event  of  recovery,  to  liave  a  reason- 
able fee  for  their  services,  ajid  If  nothing  were 
recovered  were  to  receive  no  fee ;  that  under  such 
a  contract  a  fee  of  60  per  cent,  would  be  a  rea- 
sonable and  fair  fee ;  that  the  litigation  termi- 
nated favorably  to  the  client ;  and  tliat  of  the 
amount  collected  by  defendants  as  a  result  of 
the  litigation  they  received  not  quite  60  per 
cent  as  their  fee — an  afflrmatlve  cbazie  for 
defendants  was  projwr. 

.^[tpeal  from  Orcult  Oourt;  Shelby  County : 
John  Felbam,  Judge. 

•*To  be  officially  repeated." 

Action  by  Mary  L.  B.  German,  as  execn- 
trix  of  the  estate  of  Joseph  Verchot,  deceased, 
against  Browne  A  Leeper  and  others.  From  a 
Judgment  for  defendants,  ptaintlfl  axveala. 
Affirmed. 

Sam  Will  John,  fm  appelant  Bjtatv  J. 
Bowie  and  O.  0.  Whltam,  tw  appelleea. 

DBNSON,  J.  Aasnmpelt  by  M.  L.  B.  Qer- 
man,  as  executrix  of  tbe  estate  of  Joseph 
Verchot,  deceased,  plalntUF,  against  Browne 
&  Leq»er  and  Browne  A  Dryer  and  the  indi- 
viduals composing  the  two  flrms.  The  only 
count  in  the  complaint  claims  of  the  def^id- 
ants  $2,600  for  money  had  and  received  by  the 
defendants  to  the  use  of  tbe  plaintiff  on,  to 
wit,  the  Sd  day  of  July,  1900.  Tbe  defendants 
filed  eight  pleas.  The  seventh  and  elghttt 
were  disposed  of  by  the  court  sustaining  a 
demurrer  to  them.  Tbe  first  three,  though 
differing  in  form,  presented  only  tbe  general 
Issue.  The  fourth  was  a  plea  of  payment, 
while  tbe  fifth  and  sixth  presented  set-off 
and  recoupment  as  a  defense.  The  court  gave 
the  affirmative  charge,  with  hypothesis.  In 
favor  of  the  defendants.  There  was  Judgment 
in  their  favw,  and  the  plaintiff  appealed. 

There  are  12  grounds  in  the  assignment  of 
errors,  all  of  which,  except  tbe  eighth,  re- 
late to  tbe  court's  rulings  on  tbe  admissi- 
bility of  evidence.  Jos^h  Verchot  employed 
the  defendants  as  lawyers  to  Institute  and 
conduct  a  cause  for  him  as  complainant  In  tbe 
chancery  court  of  Shelly  county  against  the 
Alabama  Iron  A  Steel  Gompany  and  tbe 
Amolcan  Pig  Iron  Storage  Wanant  G<mu- 
pany,  respondents;  tbe  purpose  of  tbe  suit 
being  to  collect  a  debt  of  $7,000,  beeldea  In- 
terest, that  was  due  Verchot  by  the  ^^•hfl'ff* 
Iron  ft  Steel  Oompnny  and  aecnred  by  a 
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pledge  of  700  tons  of  pig  iron.  During  the 
pendency  of  the  cbancery  sD4,t  Yerchot  died, 
and  the  plaintiff  gnallfled  aa  bis  executrix. 
The  chancery  tinlt  was  revived  In  her  name 
as  ocecntrlx  and  prosecuted  to  a  snccessfol 
tmnlnatlcaL  The  enlt  In  the  chancery  conrt 
was  stnbboTnly  litigated  for  six  years.  At  the 
t^mlnatlon  of  the  enlt  there  was  paid  to  the 
Arm  of  Browne  &  Dryer  for  their  client  the 
Bnm  of  ¥8,580.87.  Of  this  snm  they  paid  taxes 
due  on  the  Iron — ^the  subject-matter  fit  the 
cbancery  snl^-¥114.S2.  They  retained  $2,126 
out  of  the  amount  as  a  fee  for  their  servlcea, 
and  sent  the  balance,  $6,841.68,  to  Browne  A 
Leeper  at  Colmnblapa.  The  amount  was  sent 
to  Browne  &  Leeper  In  two  checka  on  the 
Isbell  National  Bank  at  Talladega,  In  the 
snms  of  ¥8,319.72  and  $3,021.88,  respectively. 
The  chec&  for  $8,021.83  was  Indorsed  by 
Browne  &  Leeper  to  Urs.  Oerman,  and  she 
collected  It  The  che(^  of  $8,310.72,  was  col- 
lected by  Browne  &  Leeper.  They  retained  as 
a  fee  for  their  services  In  the  chancery  suit 
the  sum  of  $1,826,  and  paid  the  balance, 
$1,444.72.  to  Mrs.  German.  Thus  the  two 
firms  retained  of  the  amount  collected  for 
their  client  the  snm  of  $4,000  as  fees,  and  paid 
the  taxes  $114.82.  and  paid  the  balance, 
$4,666  to  their  client 

The  plaintiff,  not  b^ng  satisfied  with  re- 
spect to  the*  amount  of  fees  charged  and  re- 
tained, brought  this  suit ;  her  contention  be- 
ing that  there  was  no  express  contract  be- 
tween the  defendants  and  Joseph  Yerchot  as 
to  the  amount  of  compensation  fbr  their  serv- 
ices rendered  in  the  chancery  suit  and  In  the 
absence  of  an  express  contract  fixing  the 
amount  the  defendants  were  entitled  only  to 
reasonable  compensation,  and  that  $4,000  was 
an  unreasonable  amount  to  be  retained  by 
them  as  their  compensation.  The  defendants' 
contention  was  that  each  of  their  firms  had  a 
s^arate  parol  contract  of  employment  with 
Terchot,  by  which  they  were.  In  the  event  of 
recovery  In  the  suit  by  Yerchot,  to  have  a 
reasonable  contingent  fee,  and  if  there  was  no 
recovery  they  were  to  receive  nothing  for 
their  services. 

The  plaintiff  propounded  Interrogatories  to 
each  of  the  defendants  under  tlie  statute  (sec- 
tion 1850  of  the  Code  of  1896).  In  the  Inter- 
rogatories was  this  question:  "When  and  by 
whom  were  you  employed  to  conduct  a  cause 
in  the  cbancery  court  of  Shelby  county  against 
the  Alabama  Iron  &  Steel  Company,  the 
American  Pig  Iron  Storage  Warrant  Com- 
pany, and  others?"  The  defendants  Cedl 
Browne  and  B.  H.  Dryer  to  the  question  an- 
swered substantially  that  In  the  summer  of 
1894  they  were  employed  by  Joseph  Yerchot 
to  Institute  and  conduct  a  cause  in  the  chan- 
cery court  In  Shelby  county  against  the  Ala- 
bama Iron  &  Steel  Company,  the  American 
Pig  Iron  Storage  Warrant  Company,  and  oth- 
ers for  the  recovery  of  certain  iron  alleged  by 
Yerchot  to  have  been  fraudulently  taken  out 
of  his  possession,  and  which  was  allied  to 
be  In  tile  possession  of  a  receiver  of  the  chan- 


cery court  of  Shelly  county.  The  defendants 
Browne  &  Leeper  answered  that  they  were 
employed  by  Joseph  Yerchot  In  May,  1891. 
These  answers  on  the  trial  were  read  In 
evidence  by  the  plaintiff.  The  defendants 
Cecil  Browne,  W.  B.  Browne,  and  J.  T.  Leeper 
were  Introduced  as  witnesses  In  their  own  be- 
half, and  over  the  objection  of  the  plaintiff 
that  they  were  incompetent  to  testify  as  to 
any  statement  by  or  transaction  with  Joseph 
Yerchot,  now  deceased,  the  court  allowed 
them  to  testify  as  to  their  employment  by 
Yerchot  and  to  the  terms  of  the  contract  of 
employment  as  agreed  upon  by  Yerchot  and 
theita ;  In  other  words,  to  testify  to  what  was 
said  by  and  agreed  to  between  Yerchot  and 
them  with  respect  to  the  employment  Sec- 
tion 1794  of  the  Code  of  1896  provides  that 
*^o  person  having  a  pecuniary  interest  In 
the  result  of  a  suit  shall  be  allowed  to  testify 
against  the  parties  to  whom  his  Interest  Is 
opposed,  as  to  any  transaction  with  or  state- 
ment by  the  deceased  person  whose  estate  Is 
Interested  In  the  result  of  the  suit  or  proceed- 
ing, *  *  •  unless  called  on  to  testify 
thereto  by  the  parties  to  whom  such  interest 
Is  opposed,"  etc 

It  Is  now  insisted  by  the  appellees,  in  Justi- 
fication of  the  courfs  ruling,  that  tiie  plain- 
tiff, by  Introducing  In  evidence  the  answers  of 
the  defendants  to  the  Interrogatories  filed  to 
them,  called  the  defendants  to  testify,  and 
'that  they  having  answered  that  Yerchot  em- 
ployed them  entitled  them,  under  the  excep- 
tion in  the  statute  and  In  accordance  with  the 
rule  that  where  a  party  proves  a  part  of  a 
transaction  by  a  witness,  the  adverse  party 
Is  entitled  to  have  the  whole  transaction  from 
the  witness,  to  give  In  evidence  the  entire 
transaction  with  Yerchot  with  respect  to 
their  employment  by  him.  The  plaintiff  was 
not  required  to  Introduce  the  answers  of  the 
witnesses  In  evidence.  She  could  do  so  or  not 
as  she  thought  might  best  conserve  the  In- 
terest of  her  cause.  Her  adversaries  could 
not  have  introduced  them  without  her  consent 
Code  1896,  S  1864;  Crocker  v.  Clements,  23 
Ala.  296;  Marx  Bros.  v.  Leinkauff,  93  Ala. 
463.  9  South.  818.  She  chose  to  Introduce 
them.  We  do  not  hesitate  to  hold  that  this 
was  a  call  within  the  meaning  of  the  statute 
by  the  plaintiff  upon  the  defendants  to  testify. 
Thomas  v.  Thomas,  42  Ala.  120. 

The  next  question  is,  does  the  first  Inter- 
rogatory call  for,  and  do  the  answers  thereto 
involve,  a  transaction  with  the  deceased.  If 
so,  then  we  cannot  withhold  our  minds  from 
the  conclusion  that  the  defendants  were  en- 
titled to  give  in  evidence  the  whole  trans- 
action or  contract  after  the  plaintiff  read 
their  answers  to  the  Jury.  To  hold  other- 
wise would  be  to  make  the  statute  In  the 
hands  of  the  plaintiff  a  sword  as  well  as  a 
shield.  Caosler  v.  Wharton,  62  Ala.  868,  on 
page  866.  We  cannot  donbt  that  the  plain- 
tiff anticipated  that  the  defendants  would 
In  answer  to  the  Interrogatory  say,  as  they 
did,  tliey  TjBE*  employed  by  Jose^ph  Yerchot, 
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tbe  deceased.  That  he  employed  tbem  was  a 
material  and  relevant  fact  In  the  case.  In 
Wood  T.  Brewer,  73  Ala.  282.  this  court  said : 
"What  are  to  be  considered  transactions  with 
or  statements  "by  deceased  persons  under  sec- 
tion 3068  of  the  Code  of  1876  (section  1794 
of  the  Code  of  1806)  is  a  question  which  very 
frequeutly  comes  before  ns.  To  come  with- 
in the  farmer  class,  it  must  be  some  act  done 
by  the  deceased,  or  in  the  dolne  of  which 
be  personal^  participated.  To  be  wltUn  ttie 
latter  daaa,  there  must  have  been  a  con- 
versatfon  to  which  he  was  a  party,  in  which 
bla  statements,  replies,  or  presumed  admia- 
alons  from  silence  are  sought  to  be  intro- 
duced In  evidence.  In  each  case,  to  faU 
within  tbe  prohibited  line,'  the  tnuisactlon 
or  statement  must  be  of  such  a  character, 
and  so  connected  with  tbe  decttsed,  as  that. 
If  llTlDg.  the  presumption  would  be  he  could 
deny,  qualify,  or  explain  it**  Wood  r.  Brew- 
er, 78  Ala.  269;  Huckabee  t.  Nelson,  64  Ala. 
U;  Miller  v.  Cannon,  84  Ala.  09,  4  South.  204. 

^Hie  appellant  InslBts  that  the  tnterroga- 
tcnriea  called  for  no  part  of  the  transaction, 
no  term  of  the  contract,  and  no  part  ct  a 
conrersation,  and  therefore  tiie  defendants 
should  not  have  been  allowed  to  testify  to 
the  terms  of  the  contra^  as  th^  did.  We 
cannot  well  coneelTO  how  there  would  be  an 
employment  without  InTOlvInf^  a  transaction, 
and  eren  a  couTersation.  Employment  In- 
Tolves  a  contract — the  bringing  together  of 
the  minds  of  two  or  more  persons  in  agree- 
ment. It  is  true  tbe  question  assumed  that 
the  parties  were  employed,  and  to  f6rm 
simply  asks  by  whom  the  employment  was 
perfected.  But  In  effect  it  called  for  tbe 
fact  of  employmrat  It  was  necessary,  as 
the  plaintiff  no  doubt  discovered,  to  show 
that  the  defendants  were  employed  by  her 
testator,  and  proving  It  by  the  defendants, 
and  Introducing  their  answers  In  evidence, 
she  received  all  tbe  benefit  that  could  legiti- 
mately follow  proof  of  that  fact  Notwith- 
standing the  form  of  the  question,  we  think 
it  and  tbe  answers  thereto  necessarily  In- 
volve a  transaction  with  the  deceased.  Tls- 
dale  V.  Maxwell,  68  Ala.  40;  Klllen  v.  Lldes. 
65  Ala.  505;  Beadle  v.  Graham,  66  Ala.  99; 
S.  C,  Id.  102;  MorrlBsett  v.  Carr,  118  Ala. 
585,  28  South.  795 ;  Englehart  T.  Rlcbter.  138 
Ala.  662,  38  South.  939;  Moore  v.  Williams, 
129  Ala.  829,  29  South.  795.  If  tbe  plaintiff 
had  on  tbe  trial  called  the  defendants  as 
wltoesees  and  asked  them  tbe  question  In- 
volved here,  and  they  bad  given  answers 
that  they  were  employed  by  the  plalntifTs 
testator,  it  seems  that  the  defendants  could 
on  cross-examination  properly  have  testified 
to  the  terms  of  the  employment  Causler 
V.  Wharton,  supra.  We  conclude  that  the 
court  did  not  err  to  allowing  tbe  defendante 
to  testify  to  the  contract  of  employment 

Tbe  ninth,  tenth,  eleventh,  and  twelfth 
grounds  In  tbe  assignment  of  errors  cannot 
be  considered,  for  the  reason  that  no  excepti<at 


was  reserved  to  the  mUngs  of  the  court  pre- 
sented by  those  grounds.  This  leaves  only 
one  more  question  to  be  determtoed:  Was 
^e  afflrmative  charge  property  given  for 
the  defendantif 

With  req^ect  to  tbe  depoBltbma  of  W.  G. 
Ward,  W.  B.  Houghton,  A.  a  I^e,  and  W. 
H.  Doison  tike  bill  of  eneptlona  redtea  as 
fbllows:  "The  platotur  then  offered  to  read 
to  evldmee  tiie  depoaltlinis  of  W.  O.  Ward. 
W.  B.  ^ni^ton,  A.  O.  Iaim,  and  W.  H. 
Denson,  copies  of  which  are  hereto  attadied, 
marked  *Bzhlblto  I,  E.  U  and  M.'  The 
defendante  moved  to  exclude  tbose  parte 
which  have  mrenfheeis.  axoond  them  and 
lines  drawn  througli,  and  marked  on  the 
margto:  'Bzclnded.  Pelluun,  Jud^*  When 
tbe  defendante  so  moved  to  exclnde  snch 
parte  of  said  depositions,  tbe  platotlffs  at- 
torney argued  against  the  granting  of  tbe 
motion.  Tbe  court  granted  the  motion,  and 
when  It  was  >o  granted  tiie  plalntUTs  at- 
torn^ said:  'Your  honor  might  as  well 
give  the  affirmative  Charge  tor  tiie  defoid- 
ante.*  The  court  replied:  ?  do  not  know 
what  else  the  depositlona  contained  aidde 
from  those  parte  that  have  been  called  to 
the  attention  of  the  court  tax  ruling.'  Tbe 
plaintiff's  attorney  then  rolled:  Then  Is 
nothing  etoe  that  would  prevent  giving  the 
genual  cha^  for  tbe  defendknts."*  The 
bin  then  recites:  "This  was  substantially 
all  the  evidence  to  the  cue.  Whereupon  the 
court,  at  the  request  of  the  defendante,  gave 
the  Jury  the'followtng  charge:  *It  the  Jury 
believe  the  evidence,  they  must  find  the  Is- 
sues for  toe  defendants.* "  *'A  bill  of  excep- 
tions is  construed  most  strongly  against  the 
party  excepting,  and  if  It  will  admit  of  two 
constructions,  one  of  which  will  reverse  and 
tbe  other  support  tbe  Judgment,  the  latter 
construction  will  be  adopted."  McGehee  v. 
State,  62  Ala.  224;  1  Brick.  Dig.  p.  251,  { 
123.  A  reasonable.  If  not  the  only  fair,  con- 
struction of  the  bill  of  exceptions,  Is  that  no 
part  of  the  depositions  was  ever  read  to  tbe 
Jury — ever  became  evidence  In  tbe  case ;  but, 
when  the  plaintiff  offered  to  read  them,  toe 
motion  to  exclude  certain  portions  of  them 
was  made  and  argued,  and,  having  been  de- 
termined against  tbe  plaintiff,  the  parte  not 
objected  to  were  never  read.  So  we  must 
consider  the  propriety  of  the  court's  action 
In  giving  the  affirmative  charge  without  re- 
gard to  tbe  depositions. 

Tbe  undisputed  evidence  showed  that  the 
contract  of  employment  entered  toto  be- 
tween tbe  plaintiff's  testator  and  the  defend- 
ants stipulated  for  a  fee  contingent  on  a 
termination  of  the  litigation  favorable  to  tbe 
t»9tator;  that  the  defendante  wer^  In  the. 
event  of  recovery,  to  have  a  reasonable  fee 
for  their  services,  and  If  nothtog  was  re- 
covered they  were  to  receive  no  fee.  The 
evidence  further  without  confiict  showed  that 
under  such  a  contract  of  employment  a  fee 
of  60  per  cent  of  the  amount  recovered. 
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woQld  be  a  reasonable  and  fair  fee.  The 
evidence  farther  without  conflict  showed 
that  the  cbancerr  suit  terminated  faTorably 
to  the  complainant  (defendants'  client),  and 
of  the  amount  collected  for  their  client  as  the 
resnit  of  such  favorable  tomlnatlon  the  de- 
fendants received  not  qnlte  00  per  cent  as 
their  fee.  Under  this  state  of  the  case,  and 
without  conslderii^  the  application  rel  non 
of  the  maxim,  "Otmsensas  tolltt  morem,'* 
the  doctrine  of  splitting  of  causes  of  action, 
or  of  joint  liability  of  the  defendants,  all  of 
which  have  been  nidged  by  Uw  appellees  In 
BOpport  of  flie  court's  action  In  gtvlns  ibe 
afllrmatlTe  charge,  we  are  of  Uie  <vtnlon 
that  the  court  committed  no^rror  In  gtYing 
the  chaise  requested. 

There  Is  no  enor  In  the  record  predndlcial 
to  the  appellant;  and  the  jnd^ent  will  be 
afBrmed. 

Affirmed. 

HARALSON,  TTSON,  DOWDBLL,  and 
SIMPSONf  JJ.,  concur. 


BLAKBT  T.  CrrY  COUNCIL  OV  MONT- 
GOMERY. 

(Supreme  Court  of  Alabama.   Dec.  20,  1006.) 

1.  Statutes — Fobkai.  RnjuxBrna*— Title — 

EXFBESSION  OP  SVBJBCr. 

Acts  1003,  p.  50,  entiUed  "An  act  to  an- 
thorixe  cities  and  towns  to  Imue  bonds  for  cer- 
tain parposes,"  is  not,  because  it  provides  for  an 
election  and  the  laniance  of  bonds  io  accordance 
with  the  remit  of  the  election,  Tlolatlve  of 
Const  art  4^  I  46,  providing  that  it  law  shall 
contain  but  one  subject  which  aball  be  clearly 
expressed  In  Its  title. 

2.  MninoiFAL    COKFOBATIOITS  —  ISSUAlfCS  OF 

BoHDfr— LnoauTm  AuTH<nizATioii. 

Const  I  222,  empowering  the  Legislatnre 
to  pass  general  *  laws**  authorizing  municipal- 
ities to  iBsae  bonds,  does  not  reonfre  the  pass- 
age of  more  than  one  law  to  fully  confer  sacb 
authoriaatiwi. 

8.  Statutes— ICjooal  Aot>— What  asb  Looal 

Acts. 

Under  Const  I  22S,  providing  for  the  Is* 
Boance  of  mnnidpal  bonds  for  certain  pnrposea 
and  UmitinK  the  ind^tednesB  of  mnnldpanties. 
and  further  sfforiding  that  tlie  section  shall  not 
apply  to  the  cities  of  Sheffield  and  Tnscumbia, 
Acts  1908,  p.  50,  authorizing  cities  and  towns 
to  iasoe  bonds  for  specified  purposes.  Is  not,  by 
reason  of  the  provision  of  section  10  (page  62) 
thereof,  exempting  the  cities  of  Sheffield  and 
Tnscumbia  from  the  provisions  of  the  act,  a 
local  act  within  the  meaning  of  Const  I  106, 
requiring  the  publication  of  notioe  of  local  acts 
as  a  condition  of  their  passafew 

4.  HUHICIPAI.  GOBPOBATIONB — IWPEBTEDNESS— 

IsBUANCE  or  Bonds  —  Statutobt  FoaiiAL- 

ITZB8. 

Acts  1003,  p.  69,  authorizing  cities  and 
towns  to  issue  bonds  for  certain  purposes  and 
requiring  30  days'  notice  of  an  election  on  the 
question  of  bond  issue  to  be  given,  does  not  re* 
ouire  the  minutes  of  the  city  council  to  show 
that  the  notice  of  election  was  given. 

5.  Sake — PBOcixDmoa  to  Besteaut  Bohd  Is- 
sue— ^PUAUIKO. 

An  averment  of  a  bill  to  restrain  a  city 
from  issDing  bonds,  that  the  minutes  of  the 
council  fail  to  show  that  any  returoing 


officer  was  elected  at  an  election  on  the  question 
of  B  bond  issue,  Is  not  tlie  equivalent  of  an 
avnment  that  no  returning  officer  was  in  fact 
appointed  or  elected. 

6.  Same — ScBKuannr  to  Potulab  Votb—Ool- 
LATEBAi.  Attack— FiEsuicFTnnra  in  Favob 
or  TAUDirT. 

Under  Acts  1003.  p.  60,  anthorizing  dtles 
to  Issue  bonds,  requiring  an  election  to  be  held 
as  a  condition  of  issuing  bonds,  and  providing 
in  section  T  (page  61)  for  a  contest  of  the  Sec- 
tion, it  will  be  presomed.  on  a  collateral  at- 
taclc  of  the  election  and  In  the  absence  of  a 
contest  that  the  electlcKi  was  held  in  accordance 
with  law,  and  such  election  will  not  be  held  In- 
valid mwely  because  no  retmming  officer  for  the 
various  precincts  was  appointed  or  elected. 

7.  Same — iKnEBTBDNBSs — ^VALinrrT  or  Boms 
— Ibbkoulabity  in  Pboceedings. 

Under  Acts  1003,  n.  69,  authorizing  the 
Issuance  of  manlcipal  bonds  for  certain  pur- 
poses, section  16  (page  63)  of  which  provides 
that  no  irregularity  In  the  proceedings  shall 
affect  the  validity  of  any  twnds  Issued  by  au- 
thority of  the  act,  the  fact  that  the  ordinance 
calling  the  election  on  tbe  question  of  bond 
issue  provides  that  t^e  bonds  shall  be  either 
coapon  or  registered  l>onds  at  tbe  option  of  the 
holder,  whereas  the  act  requires  the  bonds  to- 
be  coupon  bonds,  does  not  affect  tbe  validity 
of  the  bonds  Issued  pursuant  to  the  election, 
where  such  bonds,  as  actually  issued,  are  coupon 
and  not  registered  bonds. 

Appeal  from  City  Court  of  Montgomery; 
A.  O.  Sayre,  Judge. 

"To  be  offlclally  reported." 

Suit  by  Robert  O.  Blakey  against  the  dty 
council  of  Hontgomny.  From  a  decree  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  was  a  bill  filed  to  declare  the  act  of 
the  Legislature  of  Alabama  approved  Februa- 
ry 25, 1903,  unconstltntloDal  and  void,  and  an 
ordinance  passed  by  the  city  council  of  Mont- 
gomery under  the  authority  of  said  act  to  au- 
thorize the  Issuance  by  the  dty  ooundl  of 
Montgomery  of  $50,000  Of  braids  for  tb»  con- 
struction or  purchase  of  jrabllc  schoolbouses 
or  buildings  null  and  void,  and  to  restrain 
the  dty  council  from  the  issuance  of  said 
bonds.  Tbe  vall^ty  of  the  act  of  the  Legis- 
lature Is  attacked  first  because  tbe  act  of 
the  Legislature  (Acts  1003,  p.  59)  Is  vio- 
lative of  section  46  of  the  Constitution  In 
that  It  contains  more  than  tme  subject ;  sec- 
ond, because  said  act  Is  !n  violation  of 
section  62  of  tbe  Oonatltatlon ;  third,  be- 
cause said  act  Is  violative  of  section  106  of 
the  Gcmstltnticm  in  that  it  to  a  local  law  and 
no  notice  was  given.  The  ordinance  Is  at- 
tacked because  of  the  nneonstltuttouallty  of 
tbe  act;  and  because  the  act  provided  that 
tbe  bonds  Issued  under  it  should  be  coupon 
bonds  and  the  ordinance  provides  tor  either 
coupon  or  registered  bonds ;  and  because  tiie 
records  of  tbe  city  council  fall  to  show 
that  any  returning  officer  for  each  voting 
precinct  in  the  city  was  elected,  and  because 
the  minutes  of  the  dty  conndl  faUed  to 
show  that  tbe  thirty  days  noUce  as  required 
by  tbe  act  was  given  before  tiie  election. 

Phares  Coleman,  for  appellant  Bay  Busb- 
ton.  for  appellee^ 
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DOWDBLLk  J.  Tbe  act  of  tbe  L^Aslatim 
appiored  February  25, 1808,  antlKHlziiig  dtlea 
and  towns  to  Issue  txmds  (Acts  1808,  p.  GO), 
Is  not  Tiolatlye  of  section  4S»  art  4»  of  tlw 
Constitution,  which  provides  that  "each  law 
aball  contain  but  one  snbject,  wblch  shall  be 
dearly  e^ressed  In  Its  title,"  etc  Tbe  pro- 
Tialons  for  the  election,  and  tiie  Issnance  of. 
tin  bonds  In  accordance  with  tlw  result  of 
the  election,  are  unbraced  within  and  are 
clearly  cognate  and  refwable  to  tbe  general 
subject  ezpressedt  which  is  to  anUiorlxe  cities 
and  towns  to  Issue  bonds  for  certain  pnr* 
poses.  Ball^^me  Wic&ersham,  75  Ala. 
588 ;  WilUams  t.  Board  of  Beveune.  128  Ala. 
432,  26  South.  846;  State  T.  Sayre,  118  Ala. 
1.  24  South.  88;  State  r.  Street.  117  Ala. 
203,  23  South.  807;  Woolf  T.  Taylor,  98  Ala. 
2S4,  18  South.  688;  Bamhill  t.  Teagne,  86 
Ala.  207,  11  South.  444;  Jndson  v.  City  of 
Bessemer,  87  Ala.  240,  6  South.  267,  4  L.  B. 
A.  742;  Hare  t.  Eennerly.  88  Ala.  608,  8 
South.  683. 

There  Is  no  merit  In  the  contention  that 
section  222  of  the  Constitution  prohibits 
ttie  passage  of  a  single  law  coTerlng  the  is- 
suance of  bonds,  and  that  It  requires  that 
more  than  one  law  should  be  passed  to  au- 
thorise a  dty  or  town  to  issue  tbe  bonds. 
The  anthori^  to  the  L^islature,  given  by 
this  section,  Is  to  pass  general  laws  authorl* 
sing  counties,  dtlee,  towns,  Tillages,  districts, 
or  othCT  political  subdivisions  of  counties,  to 
issne  bonds ;  and  the  plural  word  "laws"  was 
employed  manifestly  for  the  purpose  of  al- 
lowing the  Legislature  to  pass  a  dlfCerent  act 
for  cities,  towns,  and  villages,  and  another 
act  for  counties  and  political  subdivisions  of 
counties.  If  tbe  plural  had  not  been  used, 
and  the  Legislature  had  been  simply  au- 
thorized to  pass  a  general  law,  then  it  would 
have  been  compelled  to  pass  one  general  law, 
applying  alike  to  cities  and  counties.  Seo 
tion  62  of  the  Constitution  has  already  been 
passed  upon  by  this  court  in  tbe  case  of 
Walker  v.  City  Council,  139  Ala.  468,  86 
South.  28.  Tbs  dedslon  in  that  case  ms 
adverse  to  appellant's  cont^tlon  here. 

The  act  under  consideration  Is  not  render- 
ed a  local  act  by  tbe  provlBlons  contained  in 
section  10  (page  &!t)  of  the  act  This  section 
exempts  from  the  prorlalon  of  the  act  the 
cities  of  Sheffield  and  Tuscumbla,  and  in 
BO  doing  did  nothing  more  than  to  copy  into 
the  act  the  provisions  of  section  225  of  the 
Constitution,  which  exempted  these  two  cities 
from  the  provisions  of  any  general  law  which 
might  be  enacted  by  the  Legislature,  under 
article  12  of  the  Constitution,  for  the  pur- 
pose cor  which  tbe  act  under  consideration 
was  enacted.  Just  what  is  contained  In  sec- 
tion 10,  excepting  the  dtlee  of  Sheffield  and 
Tuscumbla,  If  the  same  bad  been  omitted, 
would  nevertheless  have  be«Ei  read  into  the 


act  under  tbe  provlston  In  section  225  ot  the 

GmstltntltRL 

The  allegatloo  of  complainant's  bill  Is  that 
the  minutes  of  the  dty  council  fall  to  show 
that  any.  notice  ot  the  dectlon  was  glvoL 
It  does  not  aver,  as  a  fkd^  4iat  notice  was 
not  given.  Iben  Is  noOdnf  in  the  act  that 
the  minutes  of  the  dty  ootmd]  ibonld  show 
that  tbe  notice  «C  election  was  given.  The 
blU  also  assails  the  valMilr  of  the  election 
on  the  ground  that  the  minutes  or  proceed- 
ings of  tbe  dty  conndl  fail  to  show  tbat  mnj 
returning  offlcor  was  elected  by  the  council 
for  said  election.  Tills  Is  not  equlvtient  to 
averring  that  no  returning  offloCT  was  In 
fact  appointed  or  elected.  Moreover,  the  fail- 
ure to  have  a  returning  officer  would  not,  we 
think,  be  soffldcnt  to  Invalidate  the  election 
on  a  eollateral  attatk.  SectlDn  T  (page  81)  ot 
the  act  provides  tea  a  eonteat  of  the  election. 
If  tbe  act  had  not -provided  for  a  contest 
the  court  would  have  had  jurisdiction  to 
have  inquired  into  the  alleged  Irregularity; 
but  since  DO  contest  was  instituted,  tbe  pre- 
sumption will  be  hen  indulged  that  tb» 
dectton  was  held  In  accordance  with  law. 
"Mere  Inflrmltlee  In  the  election,  whldi  do 
not  afleet  ttw  result  of  tbe  eleetloo,  or  Its 
fairness,  will  not  neoeasarily  render  tbe  elec- 
tion Invalid  and  Justify  an  injunction 
against  the  Issuance  of  the  bonds,  or  render 
the  bonds,  if  issued.  Invalid."  21Am.ftBlng. 
Bncy.  Law  (2d  Bd.)  p.  48,  and  autborlttes 
dted;  Fldelllr  Trust  Oo.  t.  Mayor,  96  Ky. 
503,  29  S.  W.  44S. 

It  is  true  that  the  ordinance  callhig  the 
election  {Provided  that  the  bonds  ihonUI  be 
dthor  coiQKm  or  registered  bonds,  at  the  op- 
tion of  the  boldor.  The  bill*  however,  dose 
not  aver  that  the  bonds,  which.  It  is  alleged, 
the  dty  bad  prepared  and  were  offering  for 
sale,  wwe  not  coupon  bonds. 

Section  15  (page  63)  of  the  act  provides 
that  no  Irr^larity  in  tibe  proceedings  to  an- 
thorize  the  Issue  of  bonds  and«  tbe  act  nor 
the  onlsshm  or  n^Iect  of  an  officer  chai^ied 
with  executing  any  of  the  duties  Imposed  by 
the  act  shall  affect  the  validity  of  any  bonds 
issued  under  the  authority  conferred  by  the 
act  The  purpose  of  tbe  dectlon,  provided 
for  by  tbe  Constitution  and  by  the  act  was 
to  give  ttie  voter  the  privily  of  saying 
whetho:  or  not  the  bonds  should  be  issued. 
It  would  seem  that  tbe  matter  complained  of 
was  nothing  more  than  an  irregularity,  and 
such  as  would  be  cured  by  section  16  of  tbe 
act 

We  find  no  error  In  tbe  record,  and  the  de- 
cree appealed  from  will  be  affirmed. 
Affirmed. 

HARALSON,  ANDBB80N,  and  DHN80N. 
JJ.*  concur. 
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WBLLS  «t  bL  r.  GALLAQHBB. 
(Snvrtina  CWt  of  Alihamii.  Dw.  21,  190S.) 

1.  HiOHWATS— la^vnro  Bxnoam  Thxbeeit. 

The  law  Implies  a  duty  not  to  plwse,  or 
canae  to  be  placed,  or  cause  to  ranab.  in  the 
poblfe  hitlivar,  a  bomb  or  ezpIoeiTs  capable  d 
inflictiny  injury  by  being  exploded. 

2.  Puunmo  —  Mattkbs   or   iHPLniAiioii  — 
Dirms  IicFUEO  bt  Law. 

As  the  law  implies  a  duty  not  to  place  or 
leave  ezplosiTes  In  a  pnbllc  hl^hwsy,  It  Is  not 
necessary.  In  an  action  for  injuries  resulting 
from  such  act,  to  aver  snch  doty  in  terms. 

[Sd.  Note. — For  cases  in  point,  see  toL  89, 
Cent.  Die.  Pleading,  {  11.] 

3.  HlQHWATB — Imayuiq  Bxflobivb  Thkbein. 

Where  Injuries  lesnlted  from  defendant's 
act  In  placiiv  and  toavlng  explodves  fai  a  pub- 
lic highway,  It  was  unimportant  how  long  it 
remained  in  such  highway. 

4.  Sauk — Fbozocate  CAirn  or  Ivrutr. 

Where  a  boy  under  14  years  of  age  was  in- 
jured by  the  explosion  of  a  bomb  n^llgently 
left  by  defendant  in  a  public  alley,  the  negli- 
gence was  the  proximate  cause  of  the  injury, 
whether  plaintiS  exploded  the  bomb  In  the  alley 
where  It  was  placed,  or  whether  he  carried  it 
to  an  adjacent  yard  and  thore  exploded  it  and 
recelred  the  Injury. 

6.  BVIDBKOI  —  ADiaBSIOR  Of  SlUUB  BVI- 
DENCB  or  AnVBBSI  Pabtt. 

In  an  action  for  tejuries  to  platntiff  resnlt- 
ing  from  defendant's  wrongful  act  in  leaving 
a  bomb  fat  a  public  alley,  after  defendant  had 
Introduced  erfdenee  tenung  to  show  that  dill- 
dren  wve  not  In  the  hamt  of  playing  in  the 
alley,  plaintiff  was  entitled  to  Introdbcft  ari- 
dence  In  rebuttal  thereof. 

[Ed.  Mote. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  fiS  446.  446.] 

&  HiQHWATB — LcAmro  EtzpLosm  Thbhh 

— BVIOKNCE. 

Where  the  complaint  In  an  action  for  in- 
Jorles  resulting  from  defoidant's  wrongful 
act  fn  leaving  a  bomb  In  a  pnbllc  alley  charged 
wantonness,  evidence  that  diildren  were  in  the 
habit  of  playloc  i*^  the  alley  was  admissible  as 
tendins  to  show  wantonness. 

7.  Sauk — IWBTBucnoifa. 

In  an  action  for  injuries  resulting  from  the 
explosion  of  a  bomb,  alleged  to  have  been  wrong- 
fidly  left  In  a  public  alley  by  defendant's  serv- 
ant, an  instmction  tliat  plaintiff  was  not  en- 
titled to  recover  unless  the  Jury  believed  from 
the  evidence  that  the  said  janitor,  at  the  time 
be  so  swept  the  said  object  out  in  the  alley, 
knew  that  It  wom  exploelve  and  daiverona  was 
properly  refused,  ss  it  pretermitted  oonsidera* 
tlon  of  dne  cars  on  the  part  of  the  defendant's 
servant  In  ascertaining  the  dangerons  dharaeter 
of  the  bomb  or  explonve  at  the  time  he  placed 
it  In  the  alley. 

8.  Tbial — IifBTWconoRS — Paovnrox  or  Jubt. 

An  instmcticn  that,  "if  you  believe  the 
evidence,  you  cannot  find"  certain  facts,  was 
properly  refused  as  Invading  the  province  of  the 

jnry. 

[Ed.  Note. — For  cases  In  point,  see  roL  46, 
Cent  Dig.  Trial.  SS  448-447.] 

9.  New  Tbial — PnocKKDmos  to  Peocum — 

ArriDAVIT    AS    TO    SUBFBIBE,    &fZ8TAEE,  OB 

Fraud. 

On  the  hearing  of  a  motion  for  new  trial 
on  the  gronnds  of  surprise,  mistake,  or  fraud, 
held,  that  the  affidavit  was  insnffldent  to  over- 
come the  evidence. 

Appeal  from  Gircolt  Court,  Jettenon  Ooun- 
^;  A.  A.  Coleman,  Jndge. 
"To  be  officially  reported.'* 


Action  Obrlstopber  Qftllfts^er,  a  minor, 
by  bis  next  friend.  Frank  H.  Oallagfaer, 
against  Jake  Wells  and  anotbw.  From  a 
Judgment  for  plalntlfF,  defendant!  appeal. 
Affirmed. 

Tbe  complaint  was  In  the  folloiring 
words:  "PlalntllT  claims  of  tbe  defendants 
110,000  as  damages,  for  that  heretofore,  to 
wit,  on  the  14th  day  of  December,  1903,  de- 
fendants had  charge  or  control  of  the  Btjou, 
a  theater  In  Birmingham,  Ala.,  to  wit,  at  or 
near  the  comer  of  Third  avenue  and  Seven- 
teenth street,  In  said  city;  that  at  said  time 
there  was  a  public  alley  near  to  and  back 
of  said  theater,  and  a  bomb,  cartridge,  or 
other  explosive  substance  was  In  said  alley 
at  or  near  the  said  theater;  that  on  said 
day  said  bomb,  cartridge,  or  other  explosive 
substance,  by  reason  of  being  In  said  alley, 
was  caused  to  explode,  and  as  a  proximate 
consequence  thereof  plaintiff,  who  was  under 
14  years  of  age,  was  burned,  shocked,  and 
otherwise  Injured  by  said  explosion,  lost 
tbe  sight  of  one  eye,  was  crippled  and  dis- 
figured for  life,  was  made  sore  and  sick, 
was  caused  to  suffer  great  mental  and  phys- 
ical pain,  was  rendered  for  a  long  time  un- 
able to  work  and  earn  money,  was  rendered 
permanently  and  less  able  to  work  and  earn 
money,  his  health  and  physical  stamina  was 
greatly  and  permanently  impaired,  his  nerv- 
ous system  was  wrecked,  and  he  was  put  to 
great  trouble,  Inconvenience,  and  expense 
for  medicine,  medical  attention,  care,  and 
nursing  In  and  about  bis  efforts  to  heal 
and  cure  his  said  wounds  and  Injuries. 
Plaintiff  allies  that  said  bomb,  car- 
tridge, or  other  explosive  substance  was 
caused  to  be  or  remain  In  said  alley  as 
aforesaid,  and  said  explosion  occurred, 
and  plaintiff  suffered  said  Injurlea  and 
damages  as  aforesaid,  by  reason  and  as 
a  proximate  consequence  of  the  negligence 
of  defendants'  servant  or  agent,  acting 
within  the  line  and  scope  of  his  authority  as 
such,  in  this,  to  wit:  said  servant  or  agent 
negligently  caused  said  bomb,  cartridge,  or 
other  explosive  to  be  (Mr  remain  in  said  pub- 
lic alley."  The  second  count  was  a  practi- 
cal copy  of  tbe  first,  and  alleged,  In  addition 
thereto,  that  the  defendants'  servant  or  agent 
wantonly  or  Intentionally  caused  said  ex- 
plosive to  be.  or  remain  in  said  public  alley. 
Demurrers  were  interposed  to  these  counts. 
Tbe  counts  were  amended  by  Inserting  In 
each  count.  Immediately  after  the  words 
"defendants'  servant  or  agent"  where  they 
occur  together  In  each  of  said  counts,  tbe 
words  "whose  name  is  unknown  to  plain- 
tiff." Donurrers  were  filed  to  the  counts 
as  amended,  and  the  following  grounds  as- 
signed: (1)  Counts  were  vague,  Indeflnltet 
and  uncertain.  (2)  Counts  do  not  show  tbat 
the  defendants  violated  any  duty  wblcta  they 
owed  to  plaintiff.  (3)  It  does  not  appear 
that  the  defendants  are  responslblia  for  tbe 
explosive  that  injured  the  plaintiff.  (4)  It 
does  not  appear  flut  the  detenda^tts  knew  ox 
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bad  reasoD  to  bellere  that  the  explosive 
would  attract  children.  (5)  It  Is  not  averred 
in  said  coant  how  long  the  explosive  re- 
mained In  said  alley.  (6)  It  Is  not  alleged 
In  said  count  that  any  negligence  of  defend- 
ants eontrlbated  directly  to  produce  the  In- 
juries comirialned  of.  (7)  It  is  not  shown 
that  defendants  knew  or  bad  reason  to  be- 
lieve that  the  plaintiff  wonid  be  near  where 
Bald  bomb  was  or  remained.  These  de- 
murrers being  overruled,  the  defendants  filed 
the  general  Issue  and  three  pleas  of  con* 
tributory  negligence.  Demurrers  were  sus- 
tained to  the  pleas  of  contributory  negli- 
gence as  answers  to  the  second  count. 

The  defendants  requested  In  writing  the 
following  charges,  which  were  refns^: 
Even  though  yon  ahonld  believe  from  the 
evidence  that  the  janitor  did  sweep  the  ob* 
ject  out  in  the  all^  which  exploded  and  In- 
jured plaintiff,  Ton  cannot  render  a  verdict 
in  favor  of  the  plaintiff,  nnlesB  yon  also  be- 
lieve from  tbB  evidence  that  the  said  janitor, 
at  the  time  he  so  swept  said  object  out  in 
the  all^,  knew  that  It  waa  an  eiqplOBive  and 
dangerous  to  children.  Sven  though  you 
should  believe  from  the  evidence  that  the 
janitor  did  sweep  the  explosive  substance  out 
In  the  alley  which  Injured  the  plaintiff,  you 
cannot  find  for  the  plaintiff  in  this  case,  un- 
less yon  also  believe  from  tba  evidence  that 
said  janitor  knew,  at  the  time  he  ao  swept 
the  explosive  object  out  In  the  alley,  that  It 
was  charged  with  an  explodve  substance. 
(S)  If  yon  believe  the  evidence,  you  cannot 
find  that  tile  defendants  were  lessees  and 
managers  of  the  Bijou  Theater  bulldbtg,  and 
were  not  at  tbe  time  conducting  or  exhibit- 
ing a  play  or  melodrama  In  such  bulldli^ 
during  the  week  the  Cross-Padflc  Company 
was  exhibiting  their  play  in  aald  building. 
W  I  charge  you  that  yon  cannot  render  a 
verdict  In  favor  of  the  plaintiff  In  this  case, 
unless  yon  are  reasonably  aatlsfled  from  tbe 
evidence  that  the  janitor  knew  that  the 
object  which  injured  plaintiff  was  an  unex- 
ploded  object  and  dangerous  to  children, 
even  tiiongh  you  should  believe,  from  the 
evidence,  that  said  janitor  did  sweep  or  put 
the  object  which  exploded  and  taijiired 
plaintiff  out  in  the  alley." 

Tbore  was  judgment  for  plaintiff  In  tiie 
Bum  of  $3,000. 

Tillman,  Grub,  Bradley  &  Morrow,  for  ap- 
pellants. Bowman,  Harsh  &  Beddow,  for  ap- 
pellee. 

DOWDELL,  J.  The  complaint  contained 
two  counts;  the  first  counting  on  simple  negli- 
gence, and  the  second  on  wantonness.  De- 
murrers-were Interposed  by  the  defendants 
to  each  of  said  counts,  which  demurrers 
were  overruled  by  the  court  The  demurrer 
questioned  the  sufficiency  of  the  averments 
of  tbe  first  count  as  to  showing  any*  duty 
owing  by  the  defendants  to  the  plaintiff. 
In  an  action  to  recover  damages  for  alleged 


negligence,  the  complaint  Is  suffldent  If  It 
alleges  a  duty  owing  the  plaintiff  by  the 
defendant,  or  states  facts  from  which  the 
law  will  imply  the  duty.  L.  &  N.  R.  R.  Co. 
V.  Marbury  Lumber  Co.,  125  Ala.  237,  2S 
South.  438,  50  L.  B.  A.  620.  Here  the  facts 
stated  are  that  the  bomb  or  explosive  which 
produced  the  injury  was  caused  to  be  or 
remain  in  a  public  alley  In  tbe  dty  of 
Birmingham,  and  that  this  was  negligently 
done,  and  as  a  proximate  consequence  of 
such  negligence  the  plaintiff  received  his 
Injuries.  Tbe  law,  we  think,  clearly  Im- 
plies a  duty  not  to  place,  or  cause  to  be 
placed,  or  cause  to  remain.  In  the  public 
highway,  a  bomb  or  explosive  capable  of 
Inflicting  Injury  by  being  exploded.  On  the 
facts  stated  the  law  Implies  a  duty,  and  It 
was  therefore  not  necessary  to  aver  it  in 
terms  in  the  complaint  It  la  not  pointed 
out  in  tbe  demurrer  wherein  the  count  Is 
"vague,  Indefinite,  and  oncertaln."  It  Is  un- 
important how  long  the  bomb  remained  In 
the  public  alley.  If  It  remained  long  enough 
to  cause  Injury;  and  It  is  equally  unim- 
portant whether  the  plaintiff,  a  boy  under 
14  years  of  age,  exploded  tbe  bomb  In  the 
public  alley,  where  It  is  alleged  to  have  been 
negligently  placed,  or  whether  he  carried  It 
to  an  adjacent  yard  and  there  exploded  It 
and  received  the  Injury  complained  of.  In 
either  case  tbe  alleged  Injury  is  the  proxi- 
mate consequence  of  tbe  alleged  negligence. 
We  are  of  opinion  that  the  first  count  suffi- 
ciently stated  a  cause  of  action,  and  was, 
therefore,  not  open  to  the  demurrer  Inter- 
posed. 

We  need  not  consider  the  ruling  on  tbe 
demurrer  to  the  second  count  since  it  ap- 
pears that  the  court  gave  the  general  aflSrm- 
atlve  charge  In  favor  of  the  defendants  on 

this  count 

There  was  no  error  In  overruling  tbe  de- 
fendants' objections  to  the  question  put  by 
plaintiff  to  the  witness  Mrs.  OalU^hw  In 
refa«nce  to  the  habit  of  children  playing  in 
the  alley  In  question.  It  appears  that  the 
d^^tdants  had  Introduced  evidence  on  tbe 
cross-examination  of  tbe  witness  Alien  tend- 
ing to  show  that  children  were  not  in  the 
habit  of  playing  In  the  alley.  The  evidence 
offered  was  competent  in  rebuttal  of  this 
evidence.  Moreover,  at  the  time  the  ques- 
tion was  asked  the  second  count  of  tbe  com- 
plaint charging  wantonness  was  in,  and  the 
fact  that  children  were  In  the  habit  of  play- 
ing in  the  alley  would  become  a  circumstance 
in  tbe  direction  of  showing,  elements  con- 
stituting wanttnmess. 

Charge  1,  requested  by  the  defendants,  was 
the  general  affirmative  charge  to  find  In 
favor  of  the  defendants;  and  charge  2  was 
tbe  general  charge  to  find  In  favor  of  the 
defendants  as  to  the  first  count  It  was 
open  to  tbe  jury,  under  the  evidence,  to  find 
all  the  facts  alleged  in  the  first  connt  to 
have  be«i  proven,  and  conseaoentlr  thsas 
charges  were  properly  refused. 
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"Vt^rltt^n  charges  8,  4,  and  0  weve  eadk 
and  all  faulty  In  pratermlttliiK  eonsldention 
due  care  on  the  part  of  the  defendants^ 
snrant  in  ascertaining  the  dangerona  chanus 
ter  of  the  bomb  or  ezploslTe  at  the  time  he 
placed  It  In  4he  alley.  Charge  S,  requested 
by  the  defendant,  beaidM  beli^  obscore^  was 
an  Invasion  of  the  province  of  the  Jnry. 

We  are  nnable  to  see  that  the  trial  court 
committed  any  mror  In  overmling  llie  mo- 
tion for  a  new  trial  by  tiie  defendant  Wells, 
based  (HI  Hm  grounds  of  smivise,  mistake, 
or  fraud.  We  fall  to  see  that  there  was  any 
fraud  pOTpetrated  np<ni  this  defendant  by 
his  codfifsndant,  Williams.  HoreovCT,  as  to 
the  defuue  which  tbe  defendant  Wells  dalms 
that  he  might  have  Interposed,  to  the  effect 
that  he  was  In  no  wise  connected  with  fibe 
management  and  control  of  the  Bljon  Thea* 
ter,  opposed  to  his  aflldavlt  stating  these 
facti  was  file  evidence  of  Flemli^  Hnm- 
phreyd,  tiie  Janitor,  who  swore  tiiat  he  was 
emplf^ed  Wiiuisms  and  Wells,  and  the 
evidence  of  Will  Johnson,  the  property  man, 
who  Bwmre  that  both  Humphry  and  him- 
self were  working  for  Williams  and  Wells. 
Besides  this,  the  testimony  of  Williams 
tended  to  show  that  Wells,  jointly  with  him- 
self managed  and  controlled  a  tiieater. 
These  three  witnesses  were  sworn  and  ex- 
amined on  Qie  ordinal  trial  In  behalf  ot  the 
defnidants.  This  evidence  was  offered  on 
the  hearing  of  the  motltm  for  the  new  trial, 
and  we  do  not  tiilnk  the  nnalded  affidavit 
was  enoiwfa  to  overcome  It  and  Jiwtify  the 
cotnt  In  awardliv  the  defendant  Wells  a 
new  trial. 

We  find  no  reversible  error  In  ttte  record, 
and  the  Judgment  appealed  from  will  be 
affirmed. 

Affirmed. 

HARALSON,  TTSON,  and  DENSON,  JJ., 
concur. 


GATNOR  y.  BAUBB. 
(8apr«me  Court  of  Alabama.    Dec.  21, 1906.) 

1.  Appeal— StrsTAiniiTO  Drkdbbeb  ow  Wboho 

Gboukd. 

Where  a  ground  of  demnrrer  to  a  bill  should 
have  been  sustained,  the  decree  sustaining  the 
demurrer,  though  on  another  and  insufficient 
ground,  will  be  affirmed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  f§  3408,  3412.] 

2.  EaBSHBKTB — DlSTUBBANOE — iNJUlTOnoiT  — 

RxMEDT  AT  Law. 

A  bill  to  enjoin  disturbance  by  defendant  of 
the  parts  of  a  drain  and  a  stairway  on  his  land, 
they  being  on  the  dividing  line  between  the  lands 
of  the  two  parties,  must  show  that  the  remedy 
at  law  was  not  adequate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Easements,  f  187.1 

&  SAHI— PBESOBIFTIOir. 

The  Joint  use  by  the  owners  of  adjoining 
lands  of  a  drain  and  stairway  on  the  dividing 
line  between  their  properties  is  not  adverse, 
so  as  to  give  one  of  them  a  prescriptive  right 
to  have  the  parts  thereof  on  tlw  land  of  the 
ethtt  continued. 


4.  SaU — CBKATIOir  BT  T>EB> — ^ttacnSITT. 

Two  persons,  owning  in  common  land  on 
which  were  two  houses,  partitioned  It  by  deed, 
giving  each  one  of  the  houses,  the  boundary 
line  being  In  an  alley  between  the  houses,  and 
providing  that  the  all^  should  be  kept  open 
for  the  use  and  benefit  irf  the  owners  of  tbe 
lots,  forev^,  but  making  no  mention  of  tbe 
drain  and  stairway  on  the  dividing  line.  Hetd 
thatr  it  not  being  reasonably  necessary  that 
either  grantee  should  have  the  part  of  the  drain 
or  stairway  on  the  land  of  the  other  maintained, 
no  easement  was  to  be  implied. 

5.  Saub — Bt  Deed — Aujtb. 

A  deed  partitioning  land,  providing  that  an 
alley  along  the  dividing  line  shall  be  kept  open 
for  the  use  and  benmt  of  the  owners  of  the 
two  lota,  forever,  dedicates  it  aa  an  alley,  so 
that  nelthOT  party  has  any  right  to  uiie  it,  except 
aa  an  alley. 

^peal  from  Chancery  Court,  Mobile  Coun- 
ij;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Cornelia  B.  Qaynor  against  Kate 
Bauer.  Decree  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

B.  Inge  Smith,  for  appellant  B.  H.  ft 
N.  B.  Glarkflk  for  appellee. 

SIMPSON,  J.  This  was  a  bill  filed  by 
appellant  against  appellee,  complainii^  of 
the  disturbance  by  appellee  of  tbe  rights  of 
tbe  appellant  In  certain  water  drains,  pipes, 
etc.,  all^^  to  be  on  the  line  between  the 
property  of  complainant  and  defendant,  and 
used  by  both  for  tbe.  discharge  of  water  from 
the  buildings  of  both,  and  also  of  the  dis- 
turbance of  complainant's  rights  In  a  cer- 
tain stairway,  which  had  been  used  by  both ; 
and  the  bill  prays  that  defendant  be  re- 
quired to  restore  said  drains,  pipes,  etc.,  and 
said  stairway,  and  that  defendant  be  en- 
joined from  injuring,  etc.,  tbe  same,  and  be 
also  required  to  pay  damages  for  the  inters 
ference  wiUi  and  destruction  of  the  property. 

The  first  insistence  of  the  appellant  la 
that  tbe  court  erred  in  sustaining  tbe  demurs 
rer  to  that  part  of  the  bill  relating  to  "the 
vertical  pipe  and  underground  drain,"  "upon 
the  ground  that  said  bill  falls  to  show  that 
any  part  of  said  pipe  or  of  said  drain  Is 
upon  the  premises  owned  by  the  onnplain- 
ant"  This  demurrer  does  not  seem  to  be 
well  taken,  as  the  bill  shows  that  the  verti- 
cal gutter  passes  down  the  boundary  line  be- 
tween that  part  of  the  building  owned  by 
complainant  and  that  part  owned  by  defend- 
ant, and  that  the  sewer  was  on  the  bonndary 
line.  But,  evok  thon^  the  court  should 
be  found  to  be  In  error  In  sustaining  the  de- 
murrer on  one  of  the  grounds  assigned,  if 
there  was  another  ground  assigned  which 
should  have  been  sustained,  the  Judgment  of 
tbe  court  in  that  particular  will  be  affirmed. 
Stelner  v.  Parker  &  Co..  108  Ala.  3fi7,  365,  866, 
19  South.  386. 

Tbe  other  ground  of  demurrer  was  that 
complainant  had  an  adequate  remedy  at  law. 
If  complainant  has  any  rights  In  tbe  premises 
which  have  been  Invaded,  as  to  which  w^  will 
treat  more  fully  hereafter,  no  auctions  In 
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ttie  bill  show  any  leascm  why  complainant 
could  not  recorer  full  compensatioii  at  law  for 
the  damage  suffered,  and  place  the  draina  on 
her  own  land.  Appellant  Insists  that  the  court 
could  not  know,  In  considering  the  demurrer, 
whether  as  a  matter  of  fact  the  water  could 
be  carried  oCF  In  some  other  way ;  but  It  was 
the  doty  of  the  appellant  to  make  out  ha 
right  to  equitable  relief  by  proper  all^tions 
In  the  bill,  and  there  are  no  allegations  In  the 
bill  of  facts  going  to  show  that  the  easements 
claimed  could  not  be  provided  for  on  com- 
plainant's own  land,  or  that  complainant  was 
entitled  to  the  easement  as  will  be  more 
fully  shown  in  the  discussion  of  the  subject 
hereaftw.  We  hold  that  this  ground  of  de- 
murrer should  have  been  sustained.  Whar- 
ton T.  Hannon,  116  Ala.  S18,  528,  22  South. 
287,  adopting  the  dissenting  opinion  of  Chief 
Justice  Stone  In  same  case  in  101  Ala.  554, 
14  South.  630.  There  is  nothing  In  the 
amendment  to  the  bill  which  remoTes  It 
tiom  the  above  principle. 

The  undisputed  facts  are  that  the  land  in 
question  was  originally  owned  by  the  parties 
complainant  and  defendant  (or  their  prede- 
cessors) In  common,  as  an  Inheritance  from 
their  ancestors ;  that  the  water  pipes,  drains, 
and  stairway  were  in  position  vrhen  they  in- 
herited the  lands,  and  so  remained  when  the 
deed  of  partition  (Bxhibit  A)  was  executed. 
The  important  question  to  be  determined, 
thm.  Is:  What  were  the  rights  of  the  com- 
plainant In  the  drains  and  stairway,  which 
were  located  In  whole  or  in  part  on  the  lands 
of  the  defendant  The  subject  of  these  quasi 
easements  has  been  very  exhaustlTely  dis- 
cussed in  numerous-  cases,  both  Elnglish  and 
American,  and  the  general  result  of  the  deci- 
sions seems  to  be  pretty  clear  to  the  ^ect 
that  where  a  man  owns  two  parcels  of  land 
and  conveys  one  of  them,  or  the  owner  of  an 
estate  sells  a  portion,  "all  such  continuous 
and  apparent  quasi  easements  as  are  reason- 
ably necessary  to  the  «ijoyment  of  the  prop- 
erty granted  pass  to  the  grantee,  giving  rise 
to  easements  by  implied  grant  If,  on  the 
other  hand,  the  quasi  servient  tenement  Is 
granted,  while  the  qnasi  dominant  tenranent 
is  retained,  no  easement  is  reserved  by  im- 
plication, unless  it  Is  strictly  necessary  to  the 
enjoyment  of  the  property  retained.*'  10  Am. 
&  Eng.  Ency.  Law  (2d  Eld.)  pp.  419,  424,  and 
notes ;  Wells  v.  Oarbutt  132  N.  T.  436,  30  N. 
H.  »78;  Walker  v.  Clifford.  128  Ala.  67,  29 
South.  688.  86  Am.  St  Rep.  74.  It  will  be  ob- 
served that  In  the  most  favorable  view  that 
can  be  taken,  the  quasi  easement  must  be  at 
least  reasotiably  necessary  to  the  enjoyment 
of  the  estate  granted,  while  In  the  case  of  the 
grant  of  the  servient  estate  It  must  be  strictly 
necessary  In  order  to  enjoy  the  benefit  of  this 
Implication  of  law. 

In  a  case  like  the  present  where  each  party 
is  both  grantor  and  grantee.  It  is  a  matter  of 
some  difficulty  to  apply  the  rale  above  stated. 
The  reason  given  for  the  distinction  is  that 
a  "grantor  cannot  derogate  from  bis  grants 


while  the  grantee  may  take  the  language  of 
the  deed  most  strongly  In  his  favor."  Wells 
V.  Oarbutt  182  N.  T.  436,  80  N.  B.  079. 
It  Is  but  an  implication  at  best  and  it  has 
been  stated  that  "when  such  necessity  exists 
as  will  create  by  Implication  a  .right  of  way 
is  a  question  of  fact  determined  by  the  facts 
of  each  particular  case.  Mere  Inconvenience 
will  not  constitute  such  necessity."  Tlede- 
man  on  Real  Property,  9  609;  Walker  v.  Clif- 
ford, 128  Ala.  74,  29  South.  688,  86  Am.  St 
Rep.  74.  In  an  early  case  in  Massachusetts, 
where  both  lots  were  conveyed  simultaneouf>- 
ly  and  no  mention  was  made  of  the  drain 
which  ran  from  one  through  the  other,  after 
discussing  the  [Hrindples  as  befwe  stated, 
the  court  said:  "But  nether  of  these  rules 
will  apply  to  the  present  cas&  *  *  *  It 
is  therefore  much  more  like  a  partition  be- 
tween tenants  in  common,  where  each  party 
takes  his  estate  with  the  rights,  prlvll^es, 
and  Incidents  inherently  attached  to  it"  The 
conrt  goes  on  to  hold  that  aa  there  was  a  di- 
vision of  these  two  tenements,  with  detailed 
provisions  In  regard  to  the  rights  of  each,  if 
It  was  Intended  that  one  should  have  a  per- 
petual right  of  drainage  through  the  other,  es- 
pecially where  it  Is  not  found  to  be  necessary 
to  the  estate  granted,  "It  seems  reasonable  to 
suppose  that  It  would  have  been  eipreesed." 
Johnson  v,  Jordan,  87  Am.  Dec.  86.  In  an- 
other case,  cited  as  a  leading  case  by  Wash- 
bum  In  his  work  on  Easements,  where  prop- 
erty Inherited  from  the  ancestor  was  parti- 
tioned. It  is  stated  that  "all  the  heirs  came  in 
with  equal  rights,  and  no  preference  arose 
from  priority  of  assignment"  and  that  If  the 
easement  was  necessary  for  the  enjoyment  of 
the  farm,  "it  would  pass  like  a  right  of  way 
of  necessity."  Brakely  v.  Sharp,  10  N.  J. 
Eg.  206 ;  Hazard  v.  Robinson,  3  Mason,  272, 
Fed.  Gas.  No.  6,281 ;  Washburn  on  Easements 
(4th  Ed.)  p.  98.  The  same  author  also  states 
that  "the  test  of  such  nec^Ity  is  held  to  be 
the  question  whether  the  grantee  might  at  a  ren- 
eonable  expense  procure  for  himself  an  enjoy- 
ment of  a  similar  easement"  Washburn  on 
Eas^ents  (4tb  Ed.)  107 ;  O'Rorke  v.  Smith,  11 
R.  I.  269,  23  Am.  Rep.  440.  The  New  Jersey 
Court  of  Chancery  seems  to  take  a  somewhat 
different  view  from  that  which  has  been  sanc- 
tioned by  this  court  and  which  seems  to  be 
supported  by  the  weight  of  the  autborltiefl. 
It  holds  that  the  presumption  Is  the  same, 
whether  It  springs  from  an  implied  grant  or 
an  Implied  reservation,  so  that  where  the  es- 
tate Is  severed  by  simultaneous  conveyances 
of  parcels,  continuous  easements  which  were 
reasonably  necessary  to  the  beneficial  enjoy- 
ment continued.  In  that  case,  however,  the 
easement  claimed  was  the  use  of  a  window 
which  was  the  only  means  of  lighting  in  the 
rear  of  a  store  64  feet  long,  so  that  It  would 
seem  really  to  come  within  the  deeolption  of 
strict  necessity.  Oreer  t.  Tan  Metor,  54  N.  J. 
Bq.  270,  33  Atl.  794. 

So  it  is  dear  that  in  this  case,  if  th«« 
was  any  presumption  at  all  as  to  fta  ease- 
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ment.  It  oonld  not  go  beyond  conve^g  those 
'Which  were  contiiiaouB  and  open  and  rea- 
sonably necessary  to  the  enjoyment  of  the 
property  granted,  unless  the  terms  of  the 
deed  of  partition  show  a  different  intention. 
The  deed  of  partition  states  that  It  makes  a 
"full,  perfect,  and  absolute  partition."  It 
conveys  to  each  party  a  certain  portion,  with 
dlstliict  lines  of  separation.  It  nafces  no 
mention  of  the  easements  in  question,  and 
does  not  even  use  the  usual  warAa  conveying 
"appurtaumces,"  etc.  It  does  make  special 
mention  of  the  fact  that  the  alley  Is  to  be 
open  "for  the  use  and  benefit  of  the 
owners  and  occupants  of  each  of  said  two 
lots,  forerer."  It  also  provides  for  the  right 
of  one  of  them  to  build  into  the  wall  of  the 
other.  Taking,  then,  the  definition  of  "nece»> 
Blty."  as  giveii  the  authors  quoted,  were 
the  easements  In  this  case  even  reaacmably 
necessary  to  the  enjoyment  of  the  property  1 
It  is  erldent  that  it  would  be  a  mere  matter 
of  expense  and  InconTenlence  for  the  appel- 
lant to  build  separate  steps  from  her  part  at 
the  bnilding,  as  the  appellee  has  already  done 
f  r<mi  hers,  and  also  to  make  a  separate  drain 
trmn  her  part  at  the  building.  So  we  hold 
that  there  was  no  grant  or  reserratiou  of 
these  easements  by  the  partitim,  bat  that 
eadi  party  took  sintply  the  portion  allotted 
to  lier  with  the  prlvllegea  mentioned  In  Om 
deed  of  pnrtIti<Hi. 

It  cannot  be  said  that  the  Joint  nse  of  the 
sewer  or  the  stairway  had  any  of  the  ete- 
ments  of  advene  possession,  so  as  to  estab- 
lish a  right  French  Piano  Co.  t.  Fwbes, 
129  Ala.  471.  29  South.  688,  87  Am.  St  Bep. 
71 ;  Sbarpe  t.  Marcus,  187  Ala.  147,  88  South. 
821;  French  Piano  Co.  t.  Forbes,  186  Ala. 
277,  283,  83  South.  183.  It  Is  shown  that  the 
gatter  and  sewer  were  on  the  line  between 
the  two  properties,  so  that  they  were  owned 
Jointly  by  them.  Thc^  could  continue  to  use 
them  Jointly  as  long  as  it  was  agreeable  to 
both,  and  If  one  concluded  to  withdraw  from 
the  joint  arrangement  the  only  right  vbicb 
the  other  would  have  would  be  to  receive 
compensation  for  her  part  of  the  Joint  prop- 
erty which  was  destroyed.  And  the  same 
principle  applies  to  the  stairway ;  each  party 
being  the  owner  only  of  that  part  which  was 
on  her  side  of  the  line.  While  the  alley  was 
reserved  for  the  use  of  both  of  Uiem,  yet 
in  80  ter  'as  the  balconies  and  stairways 
were  projected  over  it  neither  party  could 
claim  any  right  to  project  hers,  ezc^  as  to 
that  part  abutting  her  property,  if,  indeed, 
the  reservation  of  an  alley  would  Include 
that  at  all 

The  provisions  ot  the  deed  ot  partition  in 
regard  to  the  alley  amount  to  a  dedication 
of  it  to  the  use  "as  an  alley"  by  the  iwrtles 
to  this  suit  and  others  whose  property  abut- 
ted wk  It;  and,  although  the  ultimate  f6e  re- 
mained in  tiiem,  yet  each  had  the  right  to 
nse  it  only  as  an  alley;  and,  while  each 
party  might  tacitly  acquiesce  in  such  use 
1^  the  othar,  yet  tliat  could  not  give  any 


right  to  either  to  Insist  that  the  other  should 
continue  the  obstruction  opposite  ha  own 
property  In  such  shape  as  to  be  used  by  her 
neighbor.  Even  where  the  city  had  granted 
the  right  to  a  party  to  project  his  stairway 
over  an  alley.  It  was  declared  a  public  nui- 
sance which  would  be  abated  at  the  Instance 
of  a  citizen.  Pettis  v.  Johnson,  66  Ind.  189. 
And  In  our  own  state,  where  the  city  au- 
thorities had  granted  the  right  to  a  party 
to  project  bis  veranda  over  the  street  It  was 
held  that  the  dty  could  remove  it  without 
compensation,  as  "no  property  was  taken 
which  was  not  erected  by  permission."  Win- 
ter V.  Montgomery,  88  Ala.  589.  8  South.  235. 

It  would  be  a  strange  principle  of  law 
which  would  permit  an  Injunction  to  prevent 
an  abutting  owner  from  removing  an  ob- 
struction which  could  be  abated  as  a  nui- 
sance. The  fact  that  the  structure  was  there 
when  dedication  was  made  could  not  change 
the  terms  of  the  dedication  that  it  was  to  be 
kept  open  as  an  alley,  which  has  as  distinct 
a  meaning  as  a  street  So,  then,  u  to  these 
matters,  It  was  merely  a  matter  of  damages, 
for  which  the  remedy  at  law  was  complete 
and  adequate,  and  no  continuing  disturbance 
of  an  easement  Justifying  an  injunction. 

There  was  no  error  in  taxing  the  coats 
against  the  complainant 

The  decree  of  the  court  is  affirmed. 

HARALSON,  TYSON,  and  ANDBBSON, 
33^  omcur. 


FRATQRNAL  UNION  OF  AMDRICA  v. 

ZEIOLEB. 
(Supreme  Court  of  Alabama.  Dec  21,  1905.) 

1.  Inbubancb— MnTDAL  Bknkfit  Sooieiib^ 

CBBTIETCATES— SUBSBQUXNT  BT-LAWS. 
Where  a  mutual  benefit  certificate  provided 
that  the  insured  should  be  subject  not  only  to 
the  existing  laws  of  the  association,  but  also 
Bucb  as  might  be  thereafter  ad<Q>ted,  Insured 
became  subject  to  all  subsequently  enacted  by- 
laws which  were  within  the  powers  of  the  as- 
sociation and  did  not  violate  the  law  of  the  state 
or  impair  the  obligation  of  the  member's  con- 
tract. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent.  Dig.  Insurance,  {  1850.] 

2.  Same— BsAsonABUNBss. 

A  by-law  of  a  mutual  benefit  Insurance 
society,  that  Id  case  of  death  of  a  member  by 
suicide,  the  association  should  pay  only  one* 
third  of  the  amount  of  the  Insurance,  was  not 
void  for  unreasonableness. 

[Ed.  Note.— For  cases  in  point  see  voL  28, 
Cent.  Dig.  Insurance,  {  1956.] 

8.  CoNffriTirrioNAL  Law  —  Obliqation  of 

CONTBACTS  —  IlCPAIBMENT  —  Bt-LaW  OF 
BKN^nr  SOOIBTT. 

A  benefit  certificate,  providing  that  It  should 
be  Incontestable  after  two  years,  also  declared 
that  the  member  should  be  subject,  not  only  to 
the  existing  laws  of  the  aasodation.  but  such 
as  might  t>e  thereafter  adopted.  At  the  time  the 
certificate  was  issued  the  association's  by-laws 
provided  that  the  policy  should  be  forfeited  if 
the  member  died  by  his  own  hands,  but  more 
than  two  years  thereafter  the  association  adopt- 
ed another  by-law  providing  that»  In  ease  of 
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death  by  saicide,  the  aasociatlon  should  pay  one- 
third  of  the  amount  of  the  inaorance.  Beld, 
that  aoch  nibBeqaent  br-law  was  appllcaUe  to 
•uch  certificate,  and  was  not  objecdonable  as 
impairing  the  obligation  of  the  membw'e  con- 
tract. 

^tipeal  tnm  OlrctUt  Gour^  Batlw  County; 
J.  O.  Blcbardson,  Judge. 

'To  be  offlclall7  reported." 

Action  by  Callle  A.  Zelgler  against  the 
Fraternal  Union  of  America.  From  a  Judg- 
ment tn  faTOr  of  plaintlif.  d^endant  appeal. 
Berereed. 

This  was  an  action  bronght  by  the  bene- 
ficiary In  a  benefit  certificate  issued  on  the 
life  of  W.  C.  Zeigler.  The  complaint  con- 
tained two  counts,  In  the  second  of  which 
was  set  out  the  benefit  certificate,  which  was 
in  words  and  figures  as  fidlows: 
"No.  5,916.  Amount.  $1,200. 

**Beneflt  Gertiflcata 
"Age  83.  Assessment  Rate,  f.6S. 

"Expectancy,  34  yrs.  Class  O. 

"Date  of  Expiration,  Aug.  1008. 
"Love  Justice 
"Truth 

"The  Fraternal  Union  of  America. 

"This  certificate.  Issued  by  the  Supreme 
President  and  Supreme  Secretary  of  the 
Fraternal  Union  of  America  by  its  authority, 
wltnesseth  that  Prater  Washington  0. 
Zeigler,  a  member  of  Georgians  Lodge  No. 
156,  located  at  Oeorgiana,  Ala.,  Is  while  in 
good  standing  in  this  fraternity  entitled  to 
participate  in  its  benefit  fund  to  the  amount 
of  f 1,200,  which  shall  be  paid  at  his  death 
to  Gallle  A.  Zeigler  (wife)  by  Its  Supreme 
Lo^e,  subject  to  all  the  conditions  named  In 
this  certificate  and  the  provisions  contained 
In  its  constitution,  and  liable  to  forfeiture 
It  said  fratw  shall  not  comply  with  said 
provisions  and  conditions,  laws  and  such 
by-laws  and  rules  as  are  or  may  be  adopted 
by  the  Supreme  Lodge  or  the  local  lodge  of 
which  he  is  a  member. 

"Tbls  certtficato  shall  not  be  In  force  and 
eHect  until  the  said  frater  hwein  named  shall 
have  compiled  fully  with  the  provisions  of 
<i  86»  87  and  88  of  the  Constltntion  and 
shall  have  In  writing  hereon  accepted  the 
terms  and  cwdltlon  thereof. 

"In  case  of  the  death  of  said  frater  btfore 
the  expiration  of  his  expectancy  of  life,  there 
shall  be  deducted  from  the  amount  named 
herein  to  be  paid  at  his  death  the  following 
sums:  First;  the  difference  between  the 
total  sum  paid  by  said  frater  In  benefit  aa- 
sessmente  during  his  lifetime  and  $100  for 
each  9600  of  said  amount  named  .In  this  cer^ 
tiflcate;  and,  second,  the  amount  of  any  and 
all  sums  paid  to  said  flrater  during  his  life- 
time as  accident  or  disability  benefits.  After 
making  said  deductions  the  Supreme  Lodge 
shall  pay  to  the  benefldaty  or  beneficiaries 
named  In  this  certificate  the  amount  remain- 
ing due  thereimder  detormlned  as  above  set 
forth,  and  said  balance  shall  be  accepted  and 
received  by  said  beneficiary  or  beneficiaries 


in  full  payment  satisfaction  and  discharge  of 
this  certificate,  which  shall  be  cancelled  and 
surrendered  to  the  Supreme  Lodge  190a  pay- 
ment  thereof. 

"In  witness  whereof,  we  hereunto  fix  our 
official  seal  and  signatures  this  the  21st  day 
of  August,  1887,  signed  by  oof  Supreme 
;  President  and  Secretary." 

There  was  an  acceptance  in  writing  as 
follows:  "I  hereby  accept  the  terms  of  this 
certificate  and  the  conditions  thereof  deliver- 
ed to  me  this  Sept  1st,  1807,  and  the  terms 
of  the  cimstitutlon  of  the  Supreme  Lodge  of 
the  Fraternal  Union  of  Anmlca  and  the 
by-laws  of  the  lodge  of  which  I  am  a 
member.  I  also  hereby  odcnowledge  receipt 
of  a  copy  of  the  conttitatlon  of  tbe  orOet. 
[Signed]  Washington  a  Zefgler." 

Thwe  were  six  condltlcms  attached  to  the 
article,  bat  tin  <»ily  one  necessary  to  the  un- 
derstanding of  this  case  Is  the  fifth:  "(5) 
If  tbe  member  holding  this  certificate  shall 
*  *  *  die  by  fala  own  hand  or  In  con- 
sequence of  a  duti  m  hy  the  hands  of  the 
beneficiary  her^  named,  *  *  •  tbm  In 
erery  sudi  case  fids  certificate  shall  be  null 
and  Told  and  of  no  effect  and  all  mon^s 
which  may  have  been  paid  and  all  rii^ts  and 
boieflto  which  may  have  accrued  m  account 
of  this  certlflcate  shall  be  absolutely  for- 
feited.'* 

The  defendant  filed  pleas  2.  8,  4.  S.  6;  and 
7.   Demurrer  was  confessed  to  plea  S. 

Plea  2:  "The  defendant,  for  further  an- 
swer to  plaintiff's  complaint,  saltli  that  it 
was  and  is  a  part  ot  ttie  contract  of  insurance 
sued  on  In  UiIs  action  that  if  the  said  W.  G. 
Zeigler  couunltted  suicide  the  beneflclaiy 
in  said  insurance  eontnet  was  to  have  and 
receive  upcm  tbe  death  of  said  ZeAffer  only 
one-third  of  the  amount  that  might  M  due 
under  tbe  trams  and  conditions  of  said  policy 
of  insurance,  which  defendant  avers  was 
tile  sum  ot  $349.80;  and  defendant  avers 
that  the  said  Zeigler  did  die  by  his  own  hand 
by  committing  suicide,  wherefore  plaintiff 
should  not  recover  In  this  action  a  greater 
sum  than  $340.80." 

Plea  8:  "Defendant  further  answering 
plalntMHi  complaint  saith  that  one  of  the 
provisions  in  the  certlflcate  of  Insurance  sued 
on  in  this  action  Is  as  follows:  That  Frater 
Washington  a  Zeigler  *  *  •  Is  while  In 
good  standing  In  this  fraternity  entitled  to 
participate  In  Ite  benefit  fund  to  the  amount 
of  $1,200,  whldi  shall  be  paid  at  hla  death  to 
Gallle  A.  Zeigler  (wife)  by  ita  Supreme  Lodge, 
subject  to  all  the  conditions  named  In  this 
certificate  and  tbe  provisions  contained  In  its 
constitution,  and  liable  to  forfeiture  if  said 
frater  shall  not  comply  with  said  provisions 
and  conditions,  laws  and  such  by-laws  and 
rules  as  are  or  may  be  adopted  by  the  Su- 
preme Lodge  or  the  local  lodge  of  which  be  Is 
a  member.*  And  defendant  avers  that  sub- 
sequent to  the  issuance  of  said  certificate 
the  said  Washington  Zeigler,  and  before 
his  death,  this  detoidaiit  adopted  by  its 
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Supreme  Lodge  a  law  that  If  an7  of  Its  vaesa- 
bers  In  good  standing  dies  by  his  own  hand — 
that  is,  by  suicide,  whether  sane  or  Insane — 
the  benefits  paid  to  the  benefldary  shall  be 
one-third  only  of  the  amount  payable  under 
snch  member's  certificate,  after  deducting  the 
amount  due  the  maturity  fund  and  all  disa- 
bility benefits  previously  paid,  which  said  law 
defendant  avers  was  in  full  force  at  the  death 
of  said  Washington  Zefgler,  namely,  on  the 
iBt  day  of  January,  1904 ;  and  said  law  of  de- 
fendant order  was  expressly  made  applicable 
to  all  certlflcates  theretofore  or  thereafter  is- 
sued, and  became  a  part  of  the  contract  of 
Insurance  sued  on  in  this  action.  And  de- 
fmdant  further  avers  that  the  said  Washing- 
ton Zelgler  did  on  the  Ist  day  of  January, 
1904,  die  by  his  own  hands— that  is,  by  com- 
mitting snlcide ;  and  defendant  avers  tliat  the 
plalntlfF  In  this  action  Is  entitled  to  recover, 
if  anything,  only  one-third  of  the  sum  due 
on  said  certifleate  of  insurance,  which  it  avers 
Is  the  sum  of  $349.80,  and  no  greater  amount" 

Plea  4,  after  averring  snbstantially  what  is 
averred  in  third  plea,  has  the  following: 
"And  defendant  avers  that  It  was  provided  in 
its  constitution  and  laws  at  the  time  of  the 
issuance  of  said  certificate  sued  on  and  the 
acceptance  of  the  same  by  said  Washington 
Zelgler  as  follows:  'Sec.  lis.  This  consti- 
tution may  be  amended  by  a  two-thirds  vote 
of  the  Supreme  Lodge  in  session,  or  by  a 
three-fifths  vote  of  the  advisory  board  wben 
ratified  by  three-fifths  of  the  lodges  In  good 
standing  and  voting  thereon  and  reporting  to 
the  Supreme  Lodge  secretary  the  same  within 
the  time  q:)ecifled  In  section  116:  Provided 
that  ail  lodges  not  voting  and  reporting  with- 
in the  time  specified  In  section  116  shall  be 
counted  as  voting  in  favor  of  said  amend- 
ment or  amendments.'  And  defendant  avers 
that  the  Sapreme  Lodge  of  defendant  did  at 
its  secrad  session,  held  in  October.  1902, 
amend  its  constitution  and  adopt  a  law  that  If 
any  of  Its  members  dies  by  his  own  hand — 
that  is,  by  suicide,  whether  sane  or  insane — 
the  benefits  paid  to  the  beneficiary  shall  be 
one-third  of  the  amoxmts  payable  under  such 
member's  certificate,  •  *  •  which  said 
law  was  by  express  terms  made  applicable  to 
al)  certlflcates  theretofore  or  thereafter  Is- 
sued; and  defendant  avers  that  said  law, 
adopted  as  aforesaid  by  said  Supreme  Lodge, 
Included  the  certificate  held  by  the  said  Zel- 
gler. and  the  same  was  at  the  time  of  his 
death  and  now  is  a  part  of  the  contract  of 
Insurance,  and  alleges  that  fn  proof  made  of 
the  death  of  said  Zelgler  by  plalntlCE  the  cause 
of  death  was  stated  to  be  suicide." 

Plea  6  Bets  up  condition  No.  6  attached  to 
the  policy  and  set  out  In  complaint  above,  and 
sets  up  that  the  Insured  came  to  his  death  by 
suicide,  wherefore  it  says  that  the  beneficiary 
is  not  entitled  to  recover  anything  under  the 
policy.  , 

Plea  7  slleges  that  the  certificate  sued  cm 
was  issued  to  and  accepted  by  said  Zelgler 
subject  to  all  the  conditions  of  the  certlflcato 
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and  <tf  the  provisions  contained  In  defendant's 
charter  or  articles  of  incorporation,  consti- 
tution, and  laws  and  liable  to  forfeiture  It 
said  Zelgler  failed  to  comply  with  said  condi- 
tions and  provisions  then  in  existence  or  such 
that  might  be  thereafter  adopted  by  the  Su- 
preme Lodge  of  defendant  within  the  powers 
granted  it  under  Its  articles  of  Incorporation, 
and  setting  out  the  action  of  the  Supr^e 
Lodge  the  same  as  In  the  fourth  plea  in  ref- 
erence to  the  adoption  of  a  constitutional 
provision  making  said  lodge  liable  for  oaiy 
one-third  of  the  certificate  in  caBe  of  suicide 
of  the  insured,  and  alleging  its  ^pllcablllty  to 
this  contract  of  insurance,  and  alleging  the 
death  by  suicide  of  the  insured;  "and,  fur- 
ther, defendant  says  that  It  was  at  the  time 
of  the  issuance  and  acceptance  of  said  certi- 
ficate of  Insurance  by  said  Zelgler,  and  has 
at  all  times  since  been,  a  fraternal  benefit  as- 
sodatlMi,  and  In  and  under  Its  articles  of  In- 
corporation, constitution,  and  laws  has  main- 
tained and  levied  only  snffldent  assessments 
In  amount  and  number  to  provide  for  the  pay- 
ment of  benefits  under  its  certificate  of  a 
certain  amount  therein  provided  for  in  case 
of  death  from  natural  caoses,  said  amount  be- 
ing determined  by  the  provisions  of  the  cer- 
tificate and  the  laws  of  defendant,  and  other 
and  dUferent  and  less  amounts  in  case  of 
death  of  members  while  aigaged  in  more  or 
leas  hazardotu  occupations,  and  of  one-third 
the  amount  payable  in  case  of  death  from 
natural  cause*  in  event  of  death  of  memb«« 
by  suicide,  whether  sane  or  insane,  and  on  the 
death  of  Ita  members  proof  of  death  became 
necessary  in  determining  the  sum  due  on  the 
certificate  of  snch  deceased  member,  of  the 
cause  or  manner  of  his  death."  It  alleged 
proof  of  death  by  suicide  and  set  up  that  the 
plaintiff  was  only  entitled  to  one-third  of  the 
amount  of  the  certificate,  $349.80. 

Plaintiff  Jomed  issue  on  pleas  2,  8,  4.  6, 
and  7.  Plaintur  replied  as  follows:  "And 
for  fortha'  answer  to  each  of  said  pleas 
^aintiff  says  that  at  the  time  of  the  Issu- 
ance of  the  certificate  of  Insurance  sued  on 
In  this  case  there  was  In  force  and  effect 
the  following  proTldons  In  the  constitution 
of  defendant,  viz.:  'Sec.  97.  A«  certificates 
Issued  by  the  Supreme  Lodge  shall  be  incon- 
testable after  two  years  from  their  respective 
dates,  except  as  to  agreements,  rqiresente- 
tions,  and  warranties  oa  the  part  of  the 
frater  In  relation  to  age,  occupation,  and  use 
of  alcotmlic  stlmulonte:  provided  that  the 
frater  shall  have  compiled  with  the  require- 
ments of  this  constitution  and  by-laws.' 
And  plaintiff  avers  that  the  death  of  said 
Washington  Zelgler  occurred  more  than  two 
years  after  the  date  of  the  certificate  sued 
on  in  this  case,  vis.:  Said  certificate  being 
dated  on,  to  wit,  the  2l8t  day  of  August, 
1897,  and  accepted  by  the  said  Washington 
Zelgler  on,  to  wit,  the  1st  day  of  September, 
1897.  and  the  death  of  the  said  Zetgler  having 
occurred  on,  to  wit,  the  1st  day  of  January, 
1804,  and  tbat  said  oectton  87  above  aet 
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forth  was  In  force  more  than  two  yeara 
after  the  date  of  said  certificate  sued  on, 
and  that  by  reason  thereof  said  certificate 
became  Incontestable  on  account  of  the  snl- 
clde  of  said  Zelgler  occurring  after  the 
aboTe  named  two  years;  and  that  the  amend- 
meat  of  said  constitution  and  the  adoption 
of  said  law  set  out  In  said  plea  are  not  ap- 
plicable to  the  certificate  sued  on  In  this 
case.'* 

There  was  demurrer  to  the  replication  on 
several  grounds:  "As  an  answer  to  each 
plea,  because  It  seeks  to  set  up  an  Incon- 
testable clause  contained.  In  defendant's  gen- 
eral laws,  when  It  clearly  appears  from  de- 
fendant's plea  that  the  contract  sued  on  Is 
not  therein  contested  by  said  plea;  and, 
second,  plaintiff's  replication  Is  no  answer  to 
defendant's  plea.  In  that  H  alleges  that  de- 
fendant adopted  a  law  that  the  benefldarlea 
in  certificate  Issued  by  defendant  should 
only  receive  one-third  of  the  amount  paya- 
ble under  such  member's  certificate,  after  de- 
ducting the  amount  due  the  maturity  fund. 
In  cases  of  suicide,  and  that  said  new  law 
so  adopted  by  defendant  was  in  full  force 
and  became  a  part  of  the  contract  sued  on 
In  this  case,  which  averments  are  not  de- 
nied or  confessed  by  plaintiff;  and.  third, 
plaintiff  seeks  by  his  replication  to  set  up 
a  general  taw  of  Incontestability  as  answer 
to  the  specific  contract,  mentioned  In  said 
plea,  that  In  the  event  of  the  death  of  said 
Washington  Zeigler  by  committing  suicide 
the  beneficiaries  In  the  certificate  sued  on 
should  receive  no  benefit  thereunder.  Th^ 
demurrers  were  overruled." 

Plalntlft  then  filed  a  special  replication  to 
plea  7,  setting  up  that  at  the  time  plaintiff 
stated  and  signed  a  statement  named  In  said 
plea  that  she  did  not  actually  know  that  the 
death  of  said  Washington  Zelgler  was  the 
result  of  suicide,  and  was  not  made  from 
her  own  knowledge  of  the  fact,  but  stated 
conclusions  drawn  from  statements  made  by 
other  parties,  and  at  the  time  she  made  the 
statement  she  was  in  great  trouble  and  dls- 
trees  on  account  of  the  death  of  her  hns- 
band,  and  under  these  circumstances  she  did 
not  read  the  statement  and  deny  that  said 
Zelgler  committed  suicide. 

The  court,  after  all  the  evidence  was  in, 
gave  the  general  afflnnative  charge  tm  the 
plaintiff. 

Lane  ft  Crenshaw  and  Shephard  Bryan, 
tm  appellant  Powell  &  Hamilton  and  H. 
B.  Fllley.  tot  appellee. 

DOWDELL,  J.  The  Important  and  ma- 
terial question  In  this  case  Is  raised  by  the 
defendant's  demurrers  to  the  plalntitTs  rep- 
lications to  the  defendant's  special  pleas. 
The  determination  of  this  question  Invokes 
the  construction  of  the  contract  sued  on, 
which  Is  a  benefit  certificate  of  life  Insur- 
ance Issued  by  the  defendant  association  to 
one  Washington  G.  Zelgler,  and  In  which  cer- 
tificate the  plaintiff  was  named  aa  the  bene- 


ficiary to  wbcnn  tiie  Insurance  should  be  paid 
on  the  death  of  the  insured.  The  benefit  cer- 
tificate in  this  case  provided,  among  other 
things  which  entered  Into  and  formed  a  part 
of  the  contract  for  Insurance,  that  the  in- 
sured should  be  subject  not  only  to  the  ex- 
isting laws  of  the  association,  but  also  such 
as  might  be  thereafter  adopted.  That  It 
was  competent  for  the  parties  to  enter  Into 
such  a  contract  cannot,  as  a  proposition  of  law, 
be  questioned;  and  any  rule  or  law  adopted 
by  the  association,  subsequent  to  the  contract, 
and  which  is  wltiiln  its  chartered  powers 
and  does  not  violate  the  law  of  the  state  as 
to  impairing  the  obligation  of  contracts,  will 
be  as  binding  between  the  parties  as  If  such 
law  had  been  in  existence  at  the  time  of  the 
making  of  the  contract  Supreme  Command- 
ery  v.  Alnsworth,  71  Ala.  436,  46  Am.  B^. 
332.  See,  also,  authorities  cited  In  brief  of 
counsel  for  appellant 

The  benefit  certificate  issued  by  the  defend- 
ant association  and  the  foundation  of  this 
suit  contained  a  provision  that  the  policy 
should  be  fwfelted  if  the  insured  came  to 
death  by  his  own  hands.  This,  of  course,  Is 
to  be  Interpreted  as  meaning  death  by  sui- 
cide. At  the  time  of  the  issuance  of  said 
benefit  certificate  the  constitution  of  the  de- 
fendant associa,tion  contained  a  provision 
that  all  certificates  Issued  by  the  Supreme 
Lodge  shall  be  Incontestable  after  two  years 
from  their  respective  dates,  with  certain  ex- 
ertions; suldde  not  being  one  of  them. 
Subsequent  to  and  more  than  two  years  after 
the  date  of  the  Issuance  of  the  benefit  c»- 
tlflcate  in  this  case,  the  association  adopted 
a  by-law  whereby  it  was  provided  that  In 
case  of  death  by  suicide  by  any  member  of 
the  assodatlon,  only  one-third  of  the  amount 
of  the  insurance  on  the  life  of  such  member 
would  be  paid  by  the  association.  The 
theory  of  the  plaintiff  Is  that  such  subse- 
quent law,  so  adopted  by  the  association,  had 
no  binding  force  or  effect  on  the  Insured  In 
this  case,  for  the  reason  that  to  give  It 
force  would  be  to  take  away  a  vested  right; 
and  It  is  argued  that  such  vested  right  re- 
sulted from  the  Incontestable  clause  exist- 
ing In  the  constitution  at  the  date  of  the  is- 
suance of  the  benefit  certificate. 

Tbe  logical  and  reasonable  deduction  from 
this  argument  would  lead  to  the  conclusion 
that  the  insured  had  the  right  after  the 
lapse  of  two  years  from  the  date  of  the  Is- 
suance of  the  certificate,  to  elect  the  mode 
and  manner  of  his  death,  and,  by  suldde. 
to  terminate  the  life  expectancy,  which  was 
in  the  contemplation  of  the  parties  and  en- 
tered Into  and  formed  the  basis  of. the  con- 
tract of  Insurance.  Moreover,  the  argument 
when  analyzed  and  carried  to  Its  legitimate 
conclusions,  would  leave  no  field  of  operation 
for  the  provision  In  the  contract  relative  to 
the  adoption  by  the  assodation  of  subsequent 
rules  and  laws  for  the  government  of  its 
members.  It  cannot  be  doubted  that  the  law. 
which  was  here  adopted  by  the  assodatloD 
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and  set  up  by  tlie  Aet&iiOxat  In  Its  pleas,  was 
not  <nily  a  reasonable  one,  but  also  bmieflctal 
to  all  Its  members,  Including  the  Insured  in 
this  case.  CoDcedlns,  for  tbe  sake  of  argo* 
ment,  tliat  tbe  incontestable  danse  oontalned 
In  title  oonstltDtlon  was  applicable  to  cases  of 
Buldde,  still  the  prorlBlon  contained  In  tbe 
benefit  certificate  in  refwence  to  Ha  adop- 
tion of  anbseaiiait  laws  by  tbe  assodatlon 
is  mm  qpedfic,  and,  U  a  conflict  between 
tbe  two  exists,  the  lattear  Abonld  prerall,  and 
for  the  reason.  If  no  bettw  conld  t>e  given, 
1^  sach  constmctlon  a  field  of  operation 
wonld  be  Kiven  to  both  provisions. 

We  are  of  the  tvlnlon  that  the  adoption 
ot  the  Bubaeqnent  law  by  the  defendant  as- 
sociation did  not  ImpMr  the  obligation  of  the 
contract  as  entered  Into  by  the  parties  at 
the  time  it  was  made;  and,  from  what  we 
have  said  eboTet  oar  oondnslon  is  that  the 
court  erred  In  oTermllng  the  defftndantfs  de- 
mamxa  to  the  plaintlflCs  replications. 

Reversed  and  remanded. . 

HARATJIOy  and  ANDBRSON,  XT.,  concnr. 
TTSON  and  DX1N80N,  JI.,  concur  in  the  con- 
elusion  reached,  without  being  onnniitted  to 
all  that  la  said  in  the  opinion. 


TURNER  et  si.  t.  LAWSON. 
(Sn^rone  Court  <rf  Alabama.  Decw  21^  190S.) 

1,  OoTiiVAim— Pbbsokb  Entuxxd  to  Bn- 
roBOK— CjORVktancb  as  Tbansfiib. 

A  conveyance  hj  b  grantee  In  a  deed  con- 
taining a  covenant  of  warranty  of  the  right  to 
rat  and  one  timber  on  the  land  conveyed  does 
not  operate  aa  an  assignment  of  the  grantee's 
right  of  action  for  a  breach  of  tlwt  covenant. 

2.  Sn-Orv  and  Couittebolaiic— Subjbot- 
Matte»-Judgicbnt8. 

Where  a  grantor  warranted  the  right  to  cut 
timber  from  the  land  conv^ed,  and  the  grantee 
cfHlveyed  the  land  to  another,  who  cut  timber 
from  the  land,  and  accordingly  suffered  a  judg- 
ment for  the  penalty  prescribed  by  Code  1896, 
S  ti&7,  for  wrom^nl  cutting  of  trees  belonging 
to  another,  the  first  grantee,  who  was  not  a 
party  to  the  jndgmrat  could  not  set  off  the 
anwnnt  of  the  penalty  against  the  grantor's 
claim  for  purchase  money. 
■  8.  GomrAnrs— Bbeaoh— SIxasukk'of  Daic- 

AOB8  —  PXNAXTIB8  IMOUBBKD  BT  GOVB< 
NANTCB. 

A  grantee  In  a  deed  containing  a  covenant 
warranting  the  right  to  cut  timber  from  the 
land  conveyed,  whereas  in  fact  the  timber  has 
been  sold  to  another,  cannot  cat  tbe  timber  and 
thereby  voluntarily  incur  the  penalty  imposed 
by  Code  1896,  8  4187,  for  cutting  timber  be- 
longios  to  another,  and  hold  his  grantor  re- 
sponsible for  the  whole  or  any  part  of  the 
penalty.  , 

4.  Bqutrr— PLBADino— DBiraBBBB  — ErracT 
or  TAKiiTO  Issue. 

Where  damages  claimed  in  a  cross-bill  were 
not  recoverable  as  a  matter  of  law,  they  were 
properly  disallowed,  although  issue  was  taken 
upon  the  cross-bill  after  ccnnplainanfs  demurrer 
thereto  was  overruled. 

5.  Appeal — Ebboes  Reviewabij:— Necxssitt 
Of  Evidence. 

Where  the  Question  of  damages  was  re- 
fwred  to  the  registw,  Us  finding  thereon  conU 


not  be  held  erroneous.  In  the  absenos  from  t^ 
RMmrd  of  some  of  the  tsstlmony  npon  wbleti 
ha  based  the  same. 

Appeal  from  City  Ooort  <tf  Birmingham; 
Charles  A.  Senn,  Jndge. 

**To  be  officially  reported." 

Bolt  by  T.  W.  Lawson,  administrator,  etc 
against  R.  H.  Turner  and  another.  From  a 
decree  In  fitror  of  complainant,  respaodants 
appeal.  Affirmed. 

J.  L.  Drennen,  for  appellants.  Wm. 
Vaugban,  J.  W.  Davidson,  and  J.  0.  Hall,  fW 

appellee. 

TYSON,  J.  The  original  bill  In  this  cause 
was  filed  against  the  purchaser  of  a  certain 
interest  In  a  tract  of  land  owned  by  complain- 
ant's Intestate,  and  sought  the  foreclosure  of 
a  mortgage  executed  to  secure  a  purchase- 
money  note.  It  was  subsequently  amended 
by  taaklug  the  Turner  Coal  Company,  a  cor- 
poration to  whom  tbe  purchaser  sold  his  In- 
terest In  the  land,  a  party  respondent.  Com- 
plainant's intestate  executed  to  R.  H.  Turner, 
the  purchaser  from  him,  a  warranty  deed, 
and  Turner  in  his  deed  to  the  Turner  Coal 
Company  also  warranted  tbe  title.  Tbe  de- 
fense relied  upon  by  Turner  and  tbe  coal 
company  is  a  breach  of  warrant,  not  as  to 
the  whole  estate  undertaken  to  be  conveyed 
by  the  vendor  and  owner  of  the  laud,  but  as 
to  a  certain  portion  of  the  property  described 
in  the  deed,  to  wit,  the  right  to  cut  and  to 
the  use  of  timber  upon  the  land  for  the  pur- 
pose of  mining,  etc.  Prior  to  the  acquisition 
of  this  deed,  complainant's  intestate.  It  ap- 
pears, had  conveyed  this  timber  to  one  Glover, 
who  was  in  possession  of  it  when  the  bill  was 
filed,  and.  Indeed,  when  Turner  made  his  pur- 
chase and  received  his  deed.  The  respondent 
coal  company,  after  getting  its  deed  from 
Turner,  went  upon  the  lands  and  cut  from 
it  a  number  of  trees,  for  which  It  was  made 
liable  In  an  action  brought  by  Glover  to  re- 
cover the  penalty  provided  by  section  4187  of 
the  Code  of  1886. 

One  element  of  damages  sought  to  be  re- 
covered by  the  respondents  by  way  of  set- 
off and  claimed  In  their  cross-bill  Is  the 
Judgment  Glover  recovered  against  the  coal 
company,  amounting  to  $2,415.09  and  the 
cost  of  the  suit,  at  least  to  the  extent  of  the 
complainant's  demand.  The  chancellor  held 
that  they  were  entitled  to  the  difference  in 
the  market  value  of  that  portion  of  the  land 
with  the  right  to  cut  and  use  the  trees  and 
saplings  thereon  tor  mlnee  and  mining  pur- 
poses and  the  market  value  of  that  portion 
of  said  land  without  such  timber  rights.  The 
effect  of  this  holding  was  to  deny  to  the  re- 
spondents the  right  to  have  the  mortgage 
debt  sought  to  be  enforced  extinguished  or 
abated  by  the  Judgment  In  this  ruling  tbe 
chancellor  was  correct  If  it  could  be  af- 
firmed, which  It  cannot,  that  tbe  statutory 
penalties  Incurred  by  the  coal  company  are 
recoverable  damages  for  a  breach  of  the 
ooraiant  of  warranty  made  1^  Tamer's  ven- 
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dor  to  him,  the  coaveyance  by  Turner  to  the 
ooal  company  did  not  (q>erate  as  an  asaign- 
meat  of  hlB  right  of  action  for  a  breach  of 
that  covenant,  which  waa  broken  when  made. 
nn(ftard  r.  American  Freehold  Land  llort- 
gage  Co.  (Ala.)  89  Sooth.  86a 

Indeed,  the  coal  company,  not  being  the 
itwuet  of  Ihe  damages  sustained  by  Turner 
by  a  braatdi  of  the  covenant,  whldi  Is  a  mere 
chose  In  action.  Is  not  aatltled  to  have  the 
mortage  debt  abated  at  all;  uid  Tomer, 
not  being  a  party  to  the  jndgmoit,  and  there* 
fore  not  liable  for  the  penalty  recovered  1^ 
Glover,  Is  certainly  not  entitled  to  set  It  off 
against  the  complainant's  demand.  More- 
over, had  he  been  a  party  to  the  judgment,  It 
Is  dear  to  ns  that  he  would  not  be  entitled 
to  ab^te  the  recovery  against  him  on  that  ac- 
count. He  would  not  be  permitted  to  vol- 
untarily Incur  the  praiiUty  and  mulct  bis  voo- 
dor  for  the  whole  or  a  ]^rt  ot  It  •  Suchjcon- 
dnct  would  not  be  In  defense  of  the  seisin, 
but  would  be  wrongful  and  nnlawfuL  Cush- 
man  v.  Blanchard,  11  Am.  Dec;  76.  It  is  of 
no  consequence  that  these  damages  are 
claimed  In  the  cross-bfll.  and  that  Issue 
was  taken  upon  It  aftcar  the  demurrer  to  It  had 
been  overruled.  If  they  are  not  recoverable 
as  a  matter  of  law,  the  court  properly  dis- 
allowed them. 

It  Is  next  Insisted  that  the  amount  ot  the 
damages  suffered  by  the  respondents  and  al- 
lowed by  the  court,  whldi  was  deducted  from 
the  mortgage  det»t,  was  too  small.  This  ma^ 
ter  was  referred  to  the  re^ster,  and  some 
of  the  testimony  upon  which  he 'based  his 
finding  is  not  In  the  record.  It  is  impossible, 
therefore,  to  affirm  that  his  concluslcm  was 
erroneous. 

The  decree  appealed  from  must  be  affirmed. 

SIHPfiON,  ANDERSON,  and  DBNSON, 
JJ.,  concur. 


LOmSVILLE  ft  N.  R.  OO.  v.  QUINN. 
(Bapreme  Court  of  Alabama.  Dec.  21,  IWS.) 

1.  Oabbibks  —  Cabbiaob    of    Passengeb  — 
Bbxacb  of  Conteact — Evidence. 

In  an  action  by  a  passenger  against  a  car- 
rier for  reqairing  plaintiff  to  get  off  the  train  be- 
fore reacbing  the  station  called  for  by  plaintiff's 
tidiet,  evidence  that  after  plaintiff  left  the  train 
the  engine  went  to  a  water  tank  near  each  sta- 
tion was  not  admissible  for  the  purpose  of 
showing  whether  or  not  it  waa  dangerous  for 
the  train  to  go  to  such  station. 

2.  WrnrassEs — Cbosb-EJxakiwation  —  Iuica- 

TBBIAL  MATTKBS. 

Where  one  party  Introduces  a  snbject  by 
pwmitting  his  witness  to  testify  thereon,  the 
adverse  party  ia  entitled  to  cross-examine  the 
witness  aa  to  sacb  matter,  although  it  ia  ir- 

i*elevant. 

[Ed.  Note. — For  cases  in  poln^  see  voL  SO, 
Cent  Dig.  Witnesses.  {  957.] 

8.  Cabbiers — Passengebs — Bbbaoh  cht  Coh- 

TBACT — PlJlADINO  VaBIANCE. 

Where,  in  an  action  against  a  carrier,  the 
wrong  complained  of  was  causing  plaintiif  to 
get  off  the  train,  and  it  waa  j^ved  that  plain- 


tiff waa  a  paasenger  entlded  to  be  carried  to  a 
certain  station,  and  was  wnmfffnily  put  off 
before  readiing  sttch  station,  thwe  was  no  fatal 

variance. 

4  WiTHESBn — iHrauHimrT  —  Oaoss-Bx- 

AUlTATIOn. 

Though  a  witness  has  testified  to  imma- 
terial matter  In  his  examination  in  chief,  no 
question  can  be  asked  on  cross-examination 
in  regard  to  the  immaterial  matter  for  the  pur- 
pose of  laying  a  predicate  to  impeach  hinL 

[Ed.  Note — ^For  cases  in  point;  see  vtA.  00, 
Cent.  Dig.  Witnesses.  1 110&] 

Appeal  from  Circuit  Oonr^  Bibb  Oounty; 
B.  M.  Miller,  Judge. 

"To  be  officially  reported." 

Action  by  Clyde  Qulnn,  by  his  next  friend, 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  for  plaintifl,  de- 
fendant appeals.  Reversed. 

See  89  South.  616,  617. 

BUlaon  &  C9oIlier,  tm  appelant  J.  M.  Mc- 
BCaster  and  Logan  ft  Yande  Oraf^  fCr  appel- 
lee. 

SIMPSON.  J.  This  Is  u  actl<m  for  dam- 
ages, tvought  by  the  appdlee^  by  next  friend, 
against  the  appellant ;  the  plaintiff  b^ag  an 
Infimt  of  tender  years  traveling  with  Us 
mother,  who  bad  a  tldnt  from  Blocfeton  to 
Brookwood.  The  damages  are  claimed  as  the 
result  of  the  motiwr.  with  the  diUd,  being 
oonqwlled  to  leave  the  train  at  Alabama 
Junction  before  reaching  Brookwood. 

Taking  up  the  assignments  of  error  as  no- 
ticed in  the  brief  of  appellant,  the  testimony 
going  to  show  that  the  en^ne  went  to  a  water 
tank  near  Brookwood  was  illegal.  If  the 
plaintiff  waa  a  passenger  entitled  to  be  carried 
to  Brookwood,  It  was  a  right  irrespective  of 
when  the  oiglne  w«it  aft«r  the  plaintiff  got 
off  the  train,  and  the  going  of  the  train  near 
Brookwood  woidd  not  even  show  whether  or 
not  it  was  dangerous  for  the  train  to  go  to 
BnxAwood,  if  that  was  material;  the  fact 
above  referred  to  being  wholly  Inunaterlal 
to  any  Issue  In  the  case.  But  the  defendant 
Introduced  this  snbject  by  permitting  Its  wit- 
ness to  testily  that  the  engine  wait  out  ot 
Bight  in  that  direction,  tbns  ^qwnlng  the  way 
for  the  plaintiff  to  aiYMs-ezamine  and  rebut  on 
that  subject 

Referring  to  the  twentieth  and  twenty-third 
assignments  of  error,  while  It  is  true  that  the 
allegata  and  probata  must  correspond,  yet  in 
this  case  the  wrong  complained  of  waa  causing 
the  plaintiff  to  get  (A  the  train,  and.  If  it 
was  proved  that  platotlff  was  a  passenger  oa- 
titled  to  be  carried  to  Brookwood,  and  was 
wrongfully  put  off  at  Alabama  Junction,  he 
was  entitled  to  nominal  damages. 

The  seventh  assignment  of  error  ia  sns- 
talued.  While  this  court  has  held  that  U 
the  party  brings  out  irrelevant  te8tlm(Hiy,  the 
(^^Msite  party  may  cross-examine  the  witness 
as  to  such  Irrelevant  matter,  yet  even  thoagh 
the  viitnesa  may  have  teBtlOed  to  the  Imma- 
terial matter  in  his  examination  in  chief,  yet 
no  question  can  be  asked  In  regard  to  the 
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lAunaterlal  matter  for  the  purpose  of  laying  a 
predicate  to  Impeach  blm.  Blak^s  Helri  t. 
Blakey's  Sz'x.  38  Ala.  Oil.  619 ;  2  Wigmore  on 
IMdence,  p.  1169,  %  1007. 

From  what  has  been  said,  it  is  evident  that 
there  was  no  error  In  the  refusal  to  give  the 
general  charge. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TTSON.  ANDDBSON,  and  DOHSON,  JJ., 
omciir. 


MONTGOMERY  ST.  RT.  OO.  r.  SMITH. 

<Sopr«me  Court  of  Alabama.   Dec.  21,  1906.) 

1.  PLKADHTO — DiSJ  UHCTIVE  AlXEOATIOITS. 

In  an  action  against  a  street  railway  for 
injuries  received  by  plaintiff  through  falling 
into  an  excavation  made  by  defendant  In  a  pnb- 
lic  street,  the  first  coant  of  the  complaint  al- 
leged that  defendant  excavated  its  track  or 
due  a  ditch  in  the  street,  etc,  and  that  plain- 
tiff fell  into  such  excavation  and  was  injured 
In  conseguence  of  defendant's  negligence  tn 
leaving  the  excavation  without  barricades  or 
without  such  other  means  as  are  usual  to 
guard  the  public  at  night  from  falling  Into  it, 
etc  The  second  count  allied  the  character 
of  the  Injury  received  and  the  manner  In  which 
it  was  received,  and  averred  that  defendant's 
negligence  consisted  in  leaving  the  excavation 
<^n  without  a  light  or  other  thing  to  give 
warning  thereof.  The  third  count  allied  the 
duty  of  defendant  as  operator  of  a  street  rail- 
way to  keep  the  part  of  the  street  occupied  by 
Its  track  in  a  reasonably  safe  state  of  repair  for 
the  safe  passage  of  travelers  over  it,  and  alle^ 
a  negligent  disregard  of  such  duty  by  permitting 
an  excavation  to  remain  In  the  same  unguarded, 
without  lights  or  other  things  to  give  warning 
thereof.  'The  fourth  count  alleged  defendants 
duty  to  ke^  that  part  of  the  street  over  which 
its  track  ran  in  safe  repair  for  the  passage  of 
travelers  and  a  disregard  of  the  duty  by  ex- 
cavating the  same  and  negligently  failing  to  put 
up  signals  or  lights  on  the  excavation.  The 
fifth  count  sat  out  that  it  was  defendant's  duty 
to  keep  the  street  occupied  by  its  tracks  in 
reasonable  repair  for  the  safe  passage  of 
travelers,  and  that  a  contractor,  constructing 
or  repairing  said  track  for  defendant,  made 
an  excavation  and  negligently  left  It  open  at 
night  without  proper  lights  or  safeguards.  The 
sixth  count  set  forth  a  city  ordinance  requiring 
any  street  railway  company  operating  its  line 
within  the  city  to  keep  in  good  repair  all  that 
put  of  the  street  occupied  by  its  tracks,  and 
averred  tiie  oi>eration  by  defendant  of  a  street 
railway  company,  eta.  Its  duty  to  keep  the 
street  so  occupied,  etc.,  in  reasonable  repair, 
and  that  tba  tracks  and  the  street  were  out  of 
repair  by  reason  of  a  hole  negligently  left  open 
by  defendant  without  proper  guards,  etc.,  and 
that  plaintiff  fell  In  and  was  Injured.  The 
seventh  count  set  out  an  ordinance  granting  to 
defendant  the  right  to  operate  and  niaintain 
an  additional  track  on  the  street  In  which  the 
Injury  occurred,  and  also  another  city  ordinance 
requiring  defendant  to  keep  that  part  of  the 
street  ^o-eon  its  track  was  laid  in  good  re- 
pair, and  alleged  a  breach  of  duty  in  respect 
thereto  and  negligence,  etc.  Held,  that  the 
several  counts  were  not  demurrable  as  charging 
disjunctively  two  causes  of  action. 

2.  Street  Bailboadb  —  Difect  is  Streets  — 
Nbougence— Cm  OnDnTANCKS — ^EmoT. 

The  fact  that  a  street  railway  is  by  dty 
ordnance  required  to  Ite^  that  part  of  the 
■treat  over  which  its  track  passes  in  good  re- 


pair does  not  make  It  any  the  less  liable  for 
negligence  in  leaving  an  excavation  made  by  it 
in  such  street  without  the  usual  safegaaida. 

8.  MaSTEB  AND  SEBVAITT — TnUEPBRUBIlT  GOH- 
IKAOTOa — AonON — BVXDiafCE. 

Where,  In  an  action  against  a  street  rail- 
way for  Injuries  received  by  plaintiff  through 
falling  Into  an  excavation  made  by  defendant  in 
a  street  over  which  its  track  passed,  defendant 
set  up  that  the  excavation  was  being  made  by 
an  Independent  contractor  for  whoee  negligence 
it  was  not  liable,  and,  further,  that  the  work  was 
doDe  under  the  supervision  and  direction  of  the 
dty  engineer,  plaintiff  was  properly  permitted 
to  prove  by  such  dty  engineer  that  the  permit 
to  do  the  work  was  secured  by  one  stated  to  be 
defendant's  general  manager. 

4.  Strmct  Railboads  —  Repaib  —  CiTT  Ordi- 
nance— COKBTEUCnOlT. 

A  dty  ordinance,  requiring  any  street  rail- 
way company  operating  a  line  within  the  cor- 
porate limits  to  keep  In  good  repair  all  that 
part  of  the  street  occupied  by  Its  tracks,  in- 
dndes  additional  tracks  to  be  laid,  as  well  as 
those  already  laid  and  under  operation. 

5.  S&HB— TAKuro  Possession  or  Stbkei^ 
Dmr  TO  PTBua 

Irrespective  of  ordinance,  when  a  street 
railway  company  takes  possession  of  a  portion 
of  a  public  street  for  the  purpose  of  building 
and  operating  a  railway  under  Its  franchise,  it 
necessarily  assumes  a  duty  to  the  public  to 
keep  that  part  of  the  street  occupied  by  It  free 
from  pltfalla  and  in  a  safe  condition. 

6.  MASTBB  AWD  SEBVAnT— iNDEPEnDENT  CON- 
TBACT0B8 — NBOUQERCB — LlABILITT  OP  EM- 
FLOTSB. 

A  prlndpal  is  liable  for  the  acts  of  an  In- 
dependent contractor  employed  by  him  where 
the  work  to  be  done  is  intrinsically  dangerous, 
however  skillfully  performed. 

[Ed.  Note. — For  cases  tn  point,  see  vol.  84. 
Cent.  Dig.  Master  and  Servant,  i  1241.] 

7.  Bun. 

Where  an  employer  owes  certain  duties  to 
third  persons  or  the  public,  he  cannot  relieve 
himself  from  liability  by  committing  tJie  wwk 

to  a  contractor. 

[Ed.  Note.— For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  S  12&4.] 

8.  SntHBT  Raiukoads — Excavation  m  Stbbit 
— iNjtmiES — Acnow — Instbuctioitb. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling 
Into  an  excavation  made  by  defendant  In  a 
streeL  an  instruction  that  If  plaintiff  "on  ap- 
proaching the  place  where  she  sustained  her  In- 
Jury,  if  there  was  anything,  such  as  debris,  lum- 
ber, timber,  piles  of  dirt,  etc.,  such  as  was  rea- 
sonably calculated  to  give  warning  that  the  earth 
had  been  excavated  at  that  point,  it  was  then 
her  duty  to  be  on  the  lookout  to  detect  and 
avoid  any  such  excavation,  and  if  she  failed  to 
do  this,  and  thereby  contributed  to  her  Injury, 
sbe  cannot  recover,"  was  properly  refused  as 
confusing. 

9.  Tbial — ^Inbtbuotioits — Pbovotcb  or  Court. 

In  an  action  against  a  street  rallwi^  for 
Injuries  sustained  by  plaintiff  through  foiling 
into  an  excavation  made  by  defendant  in  the 
street,  a  charge  that  th^re  was  no  evidence  in 
the  case  that  plaintiff  suffered  any  permanoit 
Injury  on  account  of  the  fall  testified  about 
was  properly  refused,  as  the  court  cannot  be 
required  to  declare  to  the  jury  that  there  was 
no  evidence  of  a  particular  fact. 

10.  Stbeet  Razlboaps  —  Obstbuctioit  IH 
Steeet— Li  ab  ility. 

The  fact  that  the  dty  engineer  is  overlook- 
ing work  done  by  a  street  railway  in  a  public 
street  in  tlie  course  of  repairing  Its  tracks  does 
not  relieve  the  .railway  from  the  duty  resting 
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on  it  to  keep  radi  port  of  tlie  street  in  a  safe 
condition. 

11.  Tbial— iNBrvnoTTOHB— OonrnncD  cs  Mis- 

I.IADZ1TQ  OHABQC. 

In  an  action  against  a  street  railway  for 
injnriea  sustained  by  plaintiff  tliroa^  fallinr 
into  an  excavation  made  by  d^endant  In  a  pub- 
lic street,  a  charge  reading:  "When  I  charge 
ymi  that  the  plafiitiff  did  or  failed  to  do  any- 
thing which  contributed  to  her  injury,  I  do  not 
meui  that  what  she  might  have  done  or  failed 
to  do  was  the  sole  cause  of  her  injury.  It 
wDold  be  sufficient  if  sodi  condact  on  her  part 
merely  contributed  to  her  injury  to  prevent  a 
recMery  in  her  case" — was  properly  refused,  as 
confusing  and  liable  to  the  construction  that 
ttie  Murt  had  charged  that  pUintilf  bad  done  or 
fiiiled  to  do  something  whidi  contributed  to 
ber  injury. 

12.  SaHB— AsaTBAOT  Ghabgb. 

Where,  in  an  action  against  a  street  rail- 
way for  injuries  sustained  by  plaintiff  through 
falling  into  an  excavation  made  by  defendant 
in  a  public  street,  the  evidence  was  uncontra- 
dicted that  plaintiff  was  crossing  the  street  at 
a  regular  crossing  when  the  accident  occurred, 
a  charge  that  "while  a  foot  traveler  on  the  side- 
walks or  on  eroBSwalkg  provided  for  them,  if 
they  go  off  the  sidewalks  or  crosswalks  for  foot 
travelers,  it  is  their  duty  to  use  reasonable  care 
to  see  that  the  way  is  clear,"  was  properly  re- 
fused as  abstract 

15.  Saue. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  throogh  falling  at 
night  into  an  unlighted  excavation  made  Gi  a 
public  Btreet  by  defendant,  where  there  was 
no  evid^ce  tending  to  show  that  any  tight  had 
been  placed  at  the  excavation  or  that  any  one 
bad  extinguished  such  Ught,  a  charge  that  if 
lights  were  placed  at  the  excavation,  and  they 
were  thereafter  eitinguiBhed  by  some  person  un- 
known to  defendant  before  the  injury  occurred, 
defendant  was  not  liable,  was  properly  refused 
as  abstract 

14.  Sake — Misleaddtq  Chabge. 

In  an  action  against  a  street  railway  for 
Injuries  sustained  by  plaintiff  through  falling  In- 
to an  excavation  made  by  defendant  in  a  street 
a  charge  that  plaintiff,  while  walking  along 
the  sidewalk  on  the  street,  had  the  right  to  as- 
sume that  the  sidewalk  was  safe,  but  when 
she  stepped  off  the  same  and  into  the  street 
it  became  faer  duty  to  use  ordinary  care  to 
look  and  see  that  the  street  was  clear  and  safe, 
was  properly  refused,  as  calculated  to  mislead 
the  jury  by  giving  the  impression  that  greater 
care  was  required  when  mt  the  sidewalk  than 
.  when  on  It 

16.  MuinciPAL  CkntPOBATioNs  —  Obbtbuotion 
m  Stbekt— Dtjtt  or  Tbateleb. 

It  is  not  the  dn^  of  a  traveler  in  a  public 
street  to  ascertain  whether  or  not  the  way  Is 
clear,  though  it  Is  his  duty,  aftw  ascertaining 
that  there  is  an  obstruction,  to  exercise  ordi- 
nary care  to  avoid  injury. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Gent.  Dig.  Municipal  Corporations,  S  1673.] 

16.  Damages  —  Bxfenses    Iitoubbed  —  Hus- 
band AND  Wife — Cbedii — Pbesuhptions, 

In  an  action  against  a  street  railway  for 
injuries  to  a  married  woman,  where  tha«  was 
no  evidence  as  to  whether  credit  was  given 
plaintiff  or  her  husband  for  medical  services, 
the  presumption  was  that  tiie  credit  was  given 
to  the  husband. 

17.  MnnciPAL  Cobpobations  —  Obbtbuotion 
rar  Stbeet — Duty  op  Traveleb. 

A  traveler  on  a  public  street  knowing  of  a 
dangeroas  excavation  therein,  or  having  rea- 
son to  peiieve  that  the  same  exists,  must,  on 


approadiing  tha  idace,  lotA  tor  and  uwviA  It 

If  possible. 

[Ed.  Note. — For  cases  in  point  see  vol-  36. 
Cent  Dig.  Municipal  Corporations,  H  1677, 
167a] 

Appeal  from  Oltj  Ooort  ot  Abrntgomay; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  J.  Smitli  against  the  Mont- 
gomery  Street  Railway  Company.  Judg- 
ment for  plaintlfl,  and  defendant  appeals. 
Reversed. 

This  waa  a  stdt  tot  damagee  sustained  by 
appellee  on  account  of  the  alleged  negllgoice 
ot  the  appellant  In  leaTlng  a  hole  or  ditch 
open  and  unguarded  on  one  of  the  pabUc 
streets  of  Montgomery,  Into  which  appellee, 
while  crossing  the  street,  fell  and  snstained 
Injuries  complained  of.  The  original  com- 
plaint contained  six  counts.  The  first  count 
alleges  that  appellant  through  and  hy  Itb 
servants  and  agents,  ocarated  its  track  or 
dug  a  ditch  or  hole  In  the  street  at  the 
intersection  of  Washington  and  Balnbridge 
streets  In  the  city  of  Montgomery ;  that  said 
streets  were  public  highways  in  the  city  of 
Montgomery ;  and  that,  while  walking  alon^ 
or  across  said  public  highway  at  a  point 
where  Washington  crosses  Balnbridge  street 
she  fell  Into  said  excavation  or  ditch  and 
was  greatly  braised  and  Injured;  that  her 
injuries  were  suffered  In  consequence  of  the 
negligence  of  defendant  or  Its  servants  or 
agents,  in  leaving  said  ditch  or  bole  without 
barricades  or  without  such  other  means  as 
are  usual  and  proper  to  guard  the  public  at 
night  from  falling  Into  said  excavation  while 
passing  along  said  street.  Demurrers  were 
sustained  to  the  second  count,  and  It  went 
out  The  third  count  contained  practically 
the  same  allegations  as  to  the  nature  and 
cause  of  the  Injury  as  the  first  count  De- 
murrers were  suetained  to  the  fourth  count 
and  It  went  out  Demurrers  were  sustained 
to  the  fifth  count,  and  It  went  out.  The 
sixth  count  made  the  same  allegations  as 
to  the  character  of  Injury  received  and  the 
manner  in  which  It  was  received,  and  aver- 
red that  the  negligence  of  the  defendant  or 
Its  servant  or  agent  consisted  In  leaving  said 
ditch  or  excavation  open  without  a  light  or 
other  things  to  give  warning  thereof. 

The  complaint  was  afterwards  amended 
by  adding  the  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  counts.  The  court  gave  the  affirm- 
ative cbai^  for  the  defendant  as  to  the  sev- 
enth, ninth,  and  twelfth  counts.  The  eighth 
count  alleged  the  duty  on  appellant,  as  the 
operator  of  the  street  railway  over  the  streetB 
of  Montgomery  and  at  the  point  mentioned, 
at  the  crossing  of  Washington  and  Baln- 
bridge streets,  to  keep  the  part  of  the  street 
occupied  by  Ite  track  In  a  reasonably  safe 
state  of  r^lr  for  the  safe  passage  of  trav- 
elers over  it;  and  alleged  a  negUcent  dlsre- 
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jtud  of  thlB  doty  by  permitting  an  excava- 
tion or  dJltdi  to  remain  In  tbe  same  tuigaard- 
;«d,  witiioat  UghtB  or  other  ttatoga  to  giT» 
warning  thereof.  The  tesitb  ooont  alleges 
the  Avty  of  appellant  to  keep  tbe  part  of  tbe 
streets  over  wblcb  Ita  eald  track  ran  In  safe 
repair  for  tbe  passage  of  travelers  over  It, 
and  a  dtar^card  of  that  dnty  by  ezcaTaUng 
fbe  same  and  leaving  tbe  excavation  and 
negligently  falling  to  put  up  signals  or  lights 
iipon  said  excavatioii.  Oonnt  11  is  i»actlcal- 
ly  tbe  same  as  tbe  tenth  count  The  thir- 
teenth count  alleges  tbe  duly  on  defendant  to 
keep  tbe  street  occnpied  hj  its  tiacfcs  In  rea- 
acmable  repBir  tor  tbe  safe  passage  of 
travelers  over  it,  ai^  that  a  contracttw,  who 
was  constructing  or  rqudrlng  said  track  for 
defendant  xoade  an  excavatlm  and  negli- 
gently left  it  open  at  night,  without  pn^por 
UghtB  or  safeguards.  Tbe  fourteenth  count 
eets  forth  an  ordinance  of  tbe  city  ot  Mont- 
gomery which  requires  «any  street  railway 
company,  operating  any  line  of  street  rail- 
way wltliin  tbe  corporate  limits  of  tbe  city 
of  Montgomery  or  within  tbe  police  Jurtadlc- 
tl<m  thereof,  to  make  said  Irac^  conform  to 
tbe  grade  of  tiie  streets  whore  laid,  and  to 
keep  in  good  repair  all  that  part  tbe  street 
occupied  said  rails  and  tracks  and  for 
two  feet  on  either  side  of  said  track;  aver- 
ring that  the  d^endant  operated  a  street 
railway  and  had  a  track  extending  from 
Baluhrldge  street  to  Washington  'street, 
in  the  city  of  Mont^meiy.  and  ailing  tbe 
duty  of  appellant  of  keej^ng  said  streets  so 
occnpied  its  tracks  and  the  two  feet  on 
either  side  thereof  In  reaaonahle  repair,  and 
alle^ng  that  said  tracks  and  the  street  two 
feet  on  either  side  thereof  were  out  of  re- 
pair by  reascm  of  a  deep  hole,  ditch,  or  gully, 
which  had  been  negligently  left  open  by  de- 
fendant without  proper  guards,  lights,  or 
covering,  and  that  appellee  fell  In  and  was 
injured.  Count  15  sets  up  an  ordiilance 
granting  tbe  right,  privilege,  power,  and 
authority  to  appellant  to  operate  and  main- 
tain an  additional  track  on  South  Bain- 
bridge  street,  In  the  city  of  Montgomery,  and 
setting  up  the  further  fact  that  this  right  and 
power  was  subject  to  all  the  conditions,  re- 
gulrementB,  limitations,  and  relations  un- 
der which  said  street  railway  Is  now  operat- 
ing and  subject  to  any  ordinance  of  tbe 
city  of  Hontgomoy  now  In  existence  or 
which  may  hereafter  he  ad<4ited  regulating 
the  operation  of  street  railway  iu  said  cit7. 
and  averring  that  at  the  time  of  the  approval 
of  said  ordinance  there  was  another  ordi- 
nance of  flie  dty  of  Montgomery  In  full  force 
and  effect,  setting  out  tbe  ordinance  set  out 
In  tbe  fourteenth  count  and  alleglDg  the 
same  breach  ot  duty  and  negltgoice  as  alli- 
ed In  count  14.  There  was  demurrer  to  aU 
of  these  counts,  apedfSrtng  many  and  various 
grounds  of  demurrer.  The  demurrers  were 
sustained  as  to  counts  2,  4,  and  S  <tf  the 
wiglnal  comidalnt,  and  ovormled  as  to  the 
oth«nb 


It  was  shown  that  the  witness  Ford  was 
dly  mgineer.  Be  was  asked  by  tbe  plain- 
tiff "Who  got  tbe  permit  to  do  this  work  t<a 
the  city  7^  Be  answered :  **Mr.  Semmes  and 
Mr.  Scott  i^led  for  a  pennit  to  fix  the 
street  Th^  did  not  state  that  tbe  permit 
was  for  the  Montgomery  Street  Railway. 
Mr.  Semmes  was  ita  manager  at  that  time. 
I  do  not  know  what  posltlmi  Mr.  Scott  oc- 
CQpled." 

The  court  in  Its  oral  diarge  to  the  Jury 
said:  "Ordinarily  an  independent  contracts 
or,  in  the  ptoaecntlou  of  the  work  secure 
ed  by  the  contract  between  him  and  his 
employer,  being  guilty  of  n^Ugence,  the  em- 
ployer is  not  reeponslble  tor  it  But  there 
is  a  very  Impmrtant  modlflcathm  of  that 
proposition,  which  In  my  Judgment  a  mat- 
tor  of  law,  takes  it  entbely  out  oftbls  case; 
that  Is  to  say.  that  if  tbe  wo^  to  be  d<me 
is  (me  which  In  its  nature  is  intrinsically  w 
necessarily  aooompaaled  with  danger,  tbm 
the  employer  cannot  put  himself  behind  his 
Indfiipendent  emtractor.  In  a  case  of  that 
sort  the  employe  and  the  Independent  con- 
tractor are  both  eqnallly  responsible,  and  tbe 
person  Injured  under  these  drcmnstsnces  has 
a  rl|^  to  sue  me  or  the  otfaw.  Just  as  he 
pleases,  or  to  sue  both  of  than  if  he  pleases, 
and,  upon  establishing  bis  case  to  the  reason- 
able satisfaction  oi  the  Jury,  would  be  en- 
titled to  the  verdict"  Further  diarging  the 
Jury  waily,  the  court  said :  "It  was  the  duty 
of  tills  defendant  and  wbedier  that  duty 
arose  out  <a  some  rule  at  common  law,  or 
whether  out  of  some  statutory  enactment  of 
the  <Atj  council  of  Montgomery,  it  makes  no 
dUTwaice,  tbe  duly  was  the  same;  and  It 
was  the  duly  of  this  d^endant  If  it  was 
operating  and  using  that  railroad  tredk  there 
In  a  public  h^bway,  to  keep  so  much  of  the 
highway  as  lay  under  and  between  Its  track 
In  safe  conation  of  r^ir."  '  Furtbor  char- 
ging the  Jury,  the  court  said :  "I  had  some* 
thing  to  say  to  you  abont  this  question  of 
indet>endent  contractor,  and  I  stated  certain 
propoeitlons,  having  in  mind  the  Idea  that 
certain  charges  vrould  be  requested;  but  I 
find  they  have  not  been.  I  want  to  modify 
all  that  I  have  said  to  yon  In  r^ard  to  that 
question  In  this  way:  I  state  to  you  now 
that  if  the  work  required  to  be  done  in  the 
repair  and  rebuilding  of  this  road  was  in- 
trinsically or  necMsartly  accompanied  by 
danger  to  pedestrians.  If  left  unguarded  or 
nnllgfated  or  without  signals  at  night  if  yon 
shall  be  satisfied  from  the  evidence  that 
that  is  the  case,  then  this  defendant  cannot 
escape  liability  on  tiie  ground  that  Its  agent 
in  tbe  rdnilldliv  or  repairing  of  that  rail- 
road was  an  indepoident  contractor.  Now, 
whether  or  not  lids  excavation  required  by 
this  wort:  was  of  that  sort  or  not  under  tbe 
conditions  which  1  have  named,  la  a  question 
of  fact  which  In  the  iffeeent  state  of  this  ca«e 
I  submit  to  you  for  your  determination." 

To  defendant  diarges  were  refused  as  f ol- 
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Cauurge  1;  "The  court  cbarsea  the  Jury 
that  If  the  plaintiff,  on  approaching  tlie  place 
where  she  snstalnea  her  injury,  If  there  waa 
anything,  soch  as  debrla,  lumber,  timber,  pllei 
of  dirt,  ete.,  such  as  was  reasonably  cal- 
culated to  give  warning  that  the  earUi  had 
been  excavated  at  that  point  It  was  then 
htx  duty  to  be  on  the  lookout  to  detect  and 
avoid  any  snch  ezcavatlon,  and  if  she  failed 
to  do  this,  and  thereby  contributed  to  her  in- 
jury she  cannot  reooTor.*' 

Charge  2  was  the  general  afflrmatlTe 
diarge.  Charge  3,  afflrmatlTe  charge  as  to 
fourteenth  oounL  CSiarge  4,  affirmative 
charge  as  to  sizUi  count  Charge  5  waa  the 
afflrmatlTe  charge  as  fo  the  el^th  count 
Charge  7  waa  the  afflrmatlTe  charge  as  to  the 
tenth  count  Charge  8  waa  the  afflrmatlTe 
charge  as'  to  Oie  eleventh  count  Charge 
afflrmatlTO  diarge  as  to  Uie  thirteenth  count 
Charge  11  was  the  afflrmatlTe  charge  as  to 
the  flfteentb  count  Charge  14,  general  af- 
flrmatlTe charge.  Charge  15,  afflrmatlTe 
charge  as  to  third  count  Charge  17,  affirm- 
ative charge  as  to  the  first  count 

Charge  6:  "There  la  no  eridence  in  this 
case  that  plaintiff  suffered  any  permanent 
injury  tm  account  of  the  fall  testified  about** 

COuuge  18:  "The  court  charges  the  Jury 
that,  If  they  are  reasonably  aatlsfled  from 
the  eTldence  that  the  work  of  constructing 
the  street  railway  ttBX±  at  the  Intersection  of 
Balnbrldge  and  Washhigtim  streets  was  done « 
nnder  the  supervision  and  direction  of  the 
dty  ei^neer,  ttien  the  defendant  would  not 
be  liable  for  any  Injury  suffered  by  the  plain- 
tiff on  account  of  the  Injuries  allured  In  tb» 
complaint" 

Oiarge  16 :  "^en  I  diarge  yon  that  the 
plaintiff  did  m  failed  to.  do  t^iyOlzv  which 
contributed  to  her  Injury,  I  do  not  mean  that 
what  she  might  have  dime  m  failed  to  do 
was  the  sole  cause  of  her  Injury.  It  would 
.be  sufficient  If  such  oondnct  on  her  part 
merely  contributed  to  ha-  Injury,  to  prevent 
a  recovery  In  her  case." 

Charge  18:  "The  court  dbarges  the  Jury 
that  while  a  foot  traveler  iq>on  the  side- 
walks or  upon  crosswalks  provided  for  them, 
U  they  go  <A  the  sidewalks  or  croeswalks 
for  foot  travelers,  it  Is  th^  duty  to  use  rea- 
sonable care  to  see  that  the  way  Is  clear." 

Charge  18:  "The  court  charges  the  Jury 
tliat  if  th^  are  reasonably  satisfied  from 
the  evidence  tiut  lights  were  placed  at  or 
near  the  place  where  the  Injuiy  occurred, 
by  Tlmberlafce  or  any  of  Us  laboren^  on 
the  evening  of  Hay  17,  1903,  before  the 
Injury  occurred,  and  that  they  were  put  out 
thereafter  by  some  person  unknown  to  the 
defendant,  and  not  connected  with  the  de- 
fendant b^ore  the  InJuiy  occurred,  then  the 
defendant  would  not  be  liable;" 

Charge  20:  ^Tfae  court  charges  the  Jury 
that  if  th^  are  reasonably  satisfied  from  the 
evidence  that  the  work  <rf  constructing  the 
track  at  the  intersecUon  of  Balnbrldge  and 
Washington  streets  was  done  by  one  Timber- 


lake  under  an  ind^endent  contract  witii  the 
Hon^mety  Street  Railway,  and  thst  un- 
der said  contract  the  Montgt»nery  Street. 
Railway  had  no  right  or  authmlty  to  direct 
the  manna;  ot  the  work,  or  to  hire  or  dis- 
charge the  laborw,  or  to  do  anything  ex- 
cept to  Inspect  and  pi^  tar  the  work  when 
completed,  then  the  Jury  should  find  the  ver- 
dict for  the  defendant" 

Charge  21:  "The  court  chargea  the  Jury 
fliat  the  plalnttfl,  whllft  walking  along  the 
sidewalk  on  Balnbrldge  street,  had  the  right 
to  assume  that  the  sidewalk  waa  safe;  but 
when  she  stepped  off  the  sidewalk  Into  the 
street  in  Washington  street,  it  became  her 
duty  to  use  ordinary  care  to  look  and  see 
that  the  street  was  clear  and  safe." 

Change  22;  **The  court  chuges  flte  Jury 
that  it  la  the  Oaty  of  any  person  walking 
along  the  highway  to  use  ordinary  care  to 
ascertain  whether  or  not  the  way  is  clear." 

Cha^  23:  "The  court  chaises  the  Jury 
that  If  they  believe  the  evidence  the  plaintiff 
Is  not  entitled  to  recoTv  anything  tor  doc- 
tor's bill  or  medical  attendance." 

Charge  24:  "The  court  charges  the  Jury 
that  the  work  of  constructing  the  track  of 
defendant  company  at  the  place  testifled 
about  was  not  In  itself  Intrinsically  'danger- 
ous." 

Charge  25:  *Th6  court  charges  the  Jury 
that  U  there  was  sufficient  light;  from  the 
street  lights  or  otherwise,  so  that  any  danger- 
ous or  unsafe  ocaTatlon  In  the  street  at 
the  Intersection  of  Washii^ton  and  Baln- 
brldge streets  would  bsTe  been  reTealed  by 
said  lights,  and  they  shall  bellcTe  from  the 
OTldence  tiiat  Urs.  Smith  knew  the  place  In 
question  or  had  reason  to  belioTe  that  it  did 
exist  then  It  was  her  duty  under  the  law 
to  be  on  the  lookout  to  watch  to  detect  it 
and  avoid  it,  and  If  she  failed  so  to  do  and 
thereby  contributed  to  her  injury,  she  cannot 
recover." 

There  was  Judgment  for  plaintiff  In  the 
sum  of  $858. 

.  Stelner,  Grum  &  Well,  for  appellant  EUll, 
Hill  &  Whiting,  for  KffpeHlee. 

SIMPSON,  J.  This  vras  a  suit  brought  by 
the  appellee  against  the  appellant  for  dam- 
ages'daimed  to  have  resulted  frmn  Injuries 
received  ^jy  her  In  falling  Into  an  ocaTatlon 
which  had  been  made  upon  one  of  the  streets 
of  Montgomery  In  the  work  of  changing  the 
tracks  of  appelant  The  demurrers  to  counts 
1,  8;  6,  8, 10, 11, 18, 14,  and  15  were  pn^rly 
OTsrmled.  Said  counts  do  not  chai^  dis- 
junctively two  causes  of  action.  Highland 
Avenue.ft  Belt  Ry.  Co.  t.  Miller.  120  Ala.. 
635^  24  South.  955.  Nor  were  said  counts 
liable  to  the  further  Abjection  that  the  city 
ordinance  could  not  create  a  dTil  right  based 
m  the  negligence  of  one  falling  to  obey  it 
The  fact  that  the  dty  required  the  d^endant 
to  keep  the  street  in  repair  did  not  make  It 
any  the  less  liable  for  negligence  In  leaving 
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an  excavatlcm  vlthont  the  mual  Bafefuards. 

The  question  to  the  witness  Ford  as  to 
who  got  the  permfsidon  to  make  the  excava- 
tlfm.  and  tbe  answer  thereto,  were  properly 
admitted,  ta  it  was  a  proper  drcttmstanos  to 
go  to  the  Jury,  In  onto  to  determine  whetbo; 
the  defendant  was  the  party  baring  Hie  work 
done;  and,  while  the  answer  may  not  prove 
the  tect  condnslTely,  It  was  proper  evidence 
for  the  jury.  Bemmes  being  stated  to  be  tlie 
general  manager  of  the  defendant  company, 
and  the  witness  stating  that  he  did  not  know 
what  portion  Scott  occupied,  the  evidence 
as  to  Bemmes  waa  clearly  admissible,  and 
he  could  not  answer  tbe  question  without  in- 
cluding Soott 

There  was  no  error  In  admitting  tbe  city 
ordinance  in  evidence.  Blyton  Land  Oo.  v. 
Mingea.  SB  Ala.  822.  OSO.  7  South.  666.  On 
tbe  same  authority  we  bold  that  tboe  was  no 
error  In  permitting  tbe  introduction  of  sec* 
tlon  767  of  the  Oity  Code.  The  ordinance 
was  sufficiently  proved.  Code  Ala.  1886,  f 
1822.  It  cannot  be  said  that  this  ordinance 
related  only  to  the  tracks  already  laid  and 
being  operated,  and  not  to  additional  tracks 
to  be  bdd.  Whenever  the  street  car  com- 
pany took  possession  of  that  portion  of  the 
street  for  tbe  purpose  of  laying  a  track,  it 
was  *Niccupled  by  it";  and,  even  If  so  strict  a 
construction  as  Uxe  appellant  contends  for 
could  be  adopted,  tbe  evidence  In  this  case 
shows  that  tbe  cross-ties  and.  tracks  wete 
laid  at  the  p<^t  wbwe  complainant  fell, 
and.  irrespective  of  the  ordinance,  when  a 
street  railway  company  takes  possession  of 
a  portion  of  tbe  street  for  the  purpose  of 
building  and  operating  a  railway  under  a 
francUse,  It  necessarily  assumes  the  duty  to 
the  public  to  keep  that  part  of  the  street 
occupied  by  it  free  from  pitfalls,  in  such  con- 
dition as  not  to  be  dangerous  to  tbe  travel- 
ing public.  27  Am.  ft  Bug.  Ency.  Law  (2d 
Bd.)  p.  39;  Nellls,  Street  Railway  Accident 
Law,  p.  490;  Kellls,  Street  Surface  Ballways. 
p.  260;  Id.  p.  263,  S  15. 

The  cases  referred  to  In  the  latter  part  of 
the  opinion  in  the  case  of  North  Birmingham 
Hallway  Co.  v.  Calderwood,  89  Ala.  256,  7 
South.  360.  18  Am.  St.  Rep.  105,  to  the  eflTect 
that  a  city  ordinance  will  not  be  permitted 
to  create  a  civil  right  In  favor  of  thlni  per- 
sons, based  on  tbe  evidence  of  one  falling  to 
obey  It.  have  no  application  to  the  present 
casft  Those  were  cases  based  on  a  dty 
ordinance  requiring  parties  to  remove  snow 
from  the  sidewalk  abutting  their  premises, 
and  the  reason  given  for  nonllablltty  was 
that  the  defendant  had  no  agency  in  placing 
the  snow  there  and  the  requirements  of  the 
ordinance  were  merely  to  force  the  property 
owner  to  perform  a  duty  which  devolved  on 
the  dty  Itself,  and  antboilzlng  the  city  to  do 
it  at  his  expense  If  he  failed.  The  distinc- 
tion was  drawn  In  those  cases  between  such 
a  case  and  one  in  which  the  defendant  had 
created  the  nuisance  himself.  Flynn  v. 
Canton,  17  Am.  Bcip.  603, 612. 618;  Heenqy  t. 


Spragne,  SB .  Am.  Bep.  602,  1107;  ^rby 
SH^lston,  74  Am.  Dec.  6^  On  tbe  oflier 
.  hand,  our  own  court  has  held  that  a  failure 
to  ccKDply  with  the  requirements  at  a  dty 
ordinance  wbidi  is  reastmable  Is  per  se  negli- 
gence. &  ft  N.  Ala.  By.  Ca  v.  Donovan.  84 
Ala.  141«  147.  4  Sooth.  1^  This  is  not  a 
llablli^  on  the  contract  made  with  the  dty, 
but  a  Uablllty  for  a  tort  committed,  under  tbe 
licaiae  of  tbe  eontrad;  which  has  resulted 
in  injury  to  anothw.  Blyton  liand  Co.  v. 
Mingea.  89  Ala.  080^  7  South.  666. 

That  part  of  tbe  oral  diarge  marked  "A," 
in  connection  with  the  modification  of  it  sub- 
sequently made,  was  not  erroneous,  but  for  a 
reason  a  little  dliferent  from  that  given  by 
tbe  conrt  Acctvdlog  to  the  anthoritles  there 
are  two  exceptions  to  Ibe  genual  rule  as  to 
tbe  mmllablllty  of  the  prindpal  for  tbe  acts 
of  an  ind^E>raident  contractor;  the^st  being, 
as  stated  by  the  court,  where  the  work  to 
be  done  is  "intrinsically  dangerous,  however 
sklllfnlly  performed,"  and  the  second,  where 
tbe  "onployer  owes  certain  duties  to  third 
persona  or  the  public,"  in  which  case  "he 
cannot  relieve  himself  from  liability,  to  the 
extent  of  that  du^,  by  committing  the  work 
to  a  contractor."  Woods*  Master  &  Servant 
(2d  Bd.)  p.  616, 1  816;  Mayor  &  Aldermen  of 
Birmingham  v.  McCary,  84  Ala.  47%  4  South. 
68a  See,  also,  the  able  and  exhaustive  dis- 
cussion of  this  prlndple  by  Parker,  a  J.,  In 
Demlng  v.  Terminal  By.  of  Buifalo,  169  N. 
Y.  1,  61  37.  B.  088,  88  Am.  St  Bep.  021,  In 
which  tb»  Chief  Justice  states  that  a  rail- 
road company,  "having  accepted  the  privl- 
1^^  and  benefits  confored  upon  It,  *  *  * 
necessarily  took  with  than  all  the  obliga- 
tions and  liabilities  in  respect  to  the  high- 
way which  Its  absolute  dominion  over  it  for 
the  purpose  of  carrying  It  across  the  railroad 
track  made  necessary,  among  which  was  tbe 
duty  of  BO  guarding  the  obstructions  to  the 
highway  which  were  made  under  Its  direc- 
tion as  to  save  passers-by  from  injury."  As 
before  stated,  to  the  case  now  before  the 
court  tbe  defendant  owed  a  duty  to  tbe  pub- 
lic to  keep  the  part  of  the  street  occupied 
by  it  in  a  safe  condition,  and  It  could  not  es- 
cape liability  by  committing  the  work  to  a 
contractor.  This  principle  differentiates  this 
case  ftom  that  of  Chattahoochee  &  Quit  By. 
V.  Bebrman.  136  Ala.  608,  35  South.  132.. 
where  Ibe  injury  was  to  a  private  lot,  and 
also  from  the  case  of  Massey  v.  Gates  (Ala.) 
39  South.  142,  where  the  owner  was  a  private 
citlzra  owing  no  spedal  duty  to  the  public 
to  keep  the  street  In  repair.  In  that  case, 
also,  McCIellan,  0.  J.,  to  referring  to  the  first 
exception,  draws  a  distinction  between  a  case 
like  that,  where  the  tojury  resulted,  not  from 
doing  of  tbe  thing  which  the  contractor  had 
been  employed  to  do.  and  a  case  lilce  this, 
where  Ii^ury  resulted  from  the  thing  which 
tbe  contractor  had  been  employed  to  do,  to 
wit.  to  dig  the  excavation  in  tbe  street  Mas- 
sey V.  Dates,  supra. 

Charge  1*  nqneetad     Hie  defendant  was 
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properly  refosed.  It  was  confpalng.  Tbere 
waa  no  error  in  refusing  to  give  the  general 
charge  requested  by  tbe  defendant  From 
what  haa  been  said  as  to  the  liability  of  tbe 
defendant  to  keep  the  place  In  question  in 
safe  condition,  the  afflrmatlTe  charges,  re- 
quested as  to  counts  1,  3,  6.  8,  10,  11,  18,  14, 
and  15,  respectively,  were  properly  refused. 
Under  the  principles  declared  the  contractor 
was  the  agent  of  the  defendant 

Charge  0,  requested  by  the  defendant,  was 
properly  refused.  The  court  cannot  be  re- 
quired to  declare  to  the  Jnry  that  there  was 
no  evidmce  of  a  particular  fact  Jefferson 
T.  State.  110  Ala.  89,  92,  20  South.  434. 

Charge  13,  requested  by  the  defendant,  was 
properly  refused.  The  fact  that  the  en- 
gineer might  have  been  looking  after  the 
work  did  not  release  the  defendant  from  the 
duty  resting  upon  it  to  keep  that  part  of  the 
street  in  safe  condition. 

Charge  16,  requested  by  the  defendant  was 
properly  refused.  It  was  calculated  to  con- 
fuse the  jury.  It  was  liable  to  the  construe* 
tlon  that  the  court  had  charged  them  that 
the  plaintiff  had  done  or  had  failed  to  do 
something  which  contributed  to  her  injury. 

Charge  18  was  properly  refused.  It  was 
abstract  because  the  erldence  was  not  con- 
tradicted that  tbe  plaintiff  was  croaalng  the 
street  at  a  r^pilar  crossing  when  fhe  acci- 
dent occurred. 

Charge  19  was  properly  refused.  There 
was  no  evidence  tending  to  show  that  any 
light  had  been  placed  at  tbe  place  that  even- 
ing, or  that  any  one  had  extinguished'  any  of 
them.  The  man  whom  Tlmberlake  said  he 
had  employed  to  put  lights  on  the  work  gen- 
erally was  not  produced.  Tlmberlake  him- 
self could  not  say  they  were  there,  and  If 
they  had  been  there  and  extinguished  the 
lanterns  still  would  have  been  there.  The 
charge  was  abstract 

Charge  20  was  properfy  refused,  as  the 
principle  referred  to  does  not  apply  where 
the  duty  rests  on  tbe  defendant  to  keep  the 
place  in  a  safe  condition,  as  heretofore 
shown. 

Charge  21  was  properly  refused  for  the 
reason  given  as  to  charge  18,  and  because  It 
was  calculated  to  mislead  the  Jury  by  making 
the  Impression  that  greater  care  was  requir- 
ed when  off  the  sidewalk  than  when  on  it 
"The  doctrine  of  heedlessness  and  Ina^ 
tentlon,  as  generally  understood,  by  neglect 
to  use  reasonable  care,  does  not  arise  when 
a  person  has  the  legal  right  to  presume  that 
he  may  proceed  with  safety,  and  no  facts  or 
circumstances  are  brought  to  his  notice  cal- 
culated to  excite  attention  or  care.  A  person 
traveling  on  the  sidewalk  of  a  municipal  cor- 
poration In  daytime  is  not  required  to  be  on 
the  lookout  for  obstructions,  nor  is  he  re- 
quired to  feel  Ills  way  at  night  He  may  as- 
sume that  they  are  in  proper  condition  for 
public  travel."  Mayor  &  Aldermra  of  Blr- 
mingtiain  T.  Tayloe,  105  Ala.  17%  18  Smth. 
676^ 


Charge  22,  requested  by  *lie  defendant,  was 
properly  refused  for  tbe  same  reason.  As 
shown  by  said  authority.  It  is  not  the  duty  of 
a  traveler  to  "ascertain  whetho:  or  not  the 
vrttf  Is  clear,"  though  It  is  hia  duty,  after 
ascertaining  that  there  is  an  obstruction,  to 
exercise  ordinary  care  to  avoid  injury. 

Charge  23  should  have  been  given.  The 
evidence  does  not  show  whether  the  credit 
was  given  to  tbe  husband  or  to  the  wife,  and 
in  the  absence  of  proof  the  presumption  la 
that  the  credit  was  giv^  to  the  husband. 

Charge  29,  requested  by  the  defendant 
should  have  been  glveih  If  the  plaintiff 
knew  of  the  dangmua  excavation  in  tbe 
street,  or  had  reason  to  believe  that  It  ex- 
isted, it  was  her  duty,  on  approaching  the 
place,  to  look  for  It  and  to  avoid  it 

The  judgment  of  tbe  court  Is  reveraed,  and 
the  cause  remanded. 

HARALSON.  TTHON,  and  ANDEBSON, 
J7q  concur. 


TUTWILBR  COAL,  COKE  ft  IRON  CO.  T. 
NICHOLS. 

(Supreme  Court  of  Alabama.  Dee;  81.  IOCS.) 

1.  Lthttation  Of  AoTtORs — Watbb  Goukses — 
PoixunoM. 

Ad  action  for  injuries  to  a  lower  riparian 
proprietor  by  pollution  of  a  water  eonrse  Is 
within  Code  1896,  t!  2801,  snbd.  6,  limiting  the 
actions  for  any  injury  to  the  person  or  righta 
of  another,  not  arising  from  contract  and  not 
otherwise  specially  enamerated.  to  one  year, 
so  that  plaintiff  is  only  entitled  to  recover  dam- 
ajres  which  accmed  within  a  year  prior  to  the 
commencement  of  the  netSoa. 

2.  Waibs  Aim  Waib  Ooubsks— PoiximDir — 

DAUAOBB — BVIDERCB. 

In  an  action  by  a  lower  riparian  proprietor 
for  the  pollntfon  of  a  water  course,  evidence 
of  the  condition  of  the  streams  prior  to  the 
twdve  months*  limitation  perioA  within  wbidi 
plaintiff  was  entitled  U>  recover  damafces  and 
subsequent  to  the  commencement  of  the  action 
WRS  admissible  for  the  pnrpose  of  showing  the 
etr^  of  the  pollution,  if  any,  on  plaintiff's  land 
and  in  tiie  river. 
S.  fiAlOD— Cbops. 

In  an  action  by  a  riparian  proprietor  for 
the  DoUntion  of  a  water  course,  evidence  of  the 
Una  of  crops  plaintiff  raised  on  bis  lands  and 
their  value  was  admisrible,  as  tending  to  show 
the  nature  and  character  of  the  huid  and  tiie 
crops  it  was  adapted  to»  as  bearing  on  tbe  qnsa- 
tlon  of  Its  value. 

4.  Saue — Healtb  <v  PLAnrnrr*!  Tault — 

Odobb. 

In  an  action  for  pollution  of  a  water  eonrse 
by  tbe  waste  from  defendant's  coal  washer,  evi- 
dence showing  that  the  health  of  plaintiff's  fam- 
ily had  been  affected  and  that  there  was  an 
odor  from  the  river  was  admissible. 

5.  Saks— FnH. 

Where  plaintiff  sued  to  recover  damages 
for  the  pollution  of  a  water  course,  evidence 
that  fiah  had  decreased  In  the  stream  and  that 
plaintiff's  catch  had  not  been  as  great  since 
the  <^atton  of  defendant's  coal  washer,  which 
wu  alleged  to  Ixave  polluted  lbs  atream,  and 
that  dead  fish  were  discovered  in  the  atraam, 
was  admissible,  though  plaintiff  had  no  title  to 
the  fish  in  the  stream  until  caught 
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•6.  TbIAL — BVTDBNCE — MoTioir  TO  Stbtkb. 

It  ia  witbiD  the  discretion  of  the  court  to 
overrnle  a  motion  to  exdnde  evidence  fntro- 
duofd,  where  no  objecdoo  waa  made  to  the 
evidence  or  to  the  qnestion  calling  therafor. 

7.  WaTEBS  and  WaTB  OoUBSIB— P(K£UTK»H 

— Evidence. 

Where,  In  an  action  by  a  riparian  propri- 
.etor  for  the  pollution  of  a  water  course,  he 
proved  the  purchase  of  certain  land  adjoining 
his  rii»anan  land,  the  whole  formlos  one  farm, 
the  deed  to  such  additional  land  was  admlsBlble. 
though  no  part  thereof  wai  riparian. 

8.  ThIAL — ^AbSTRACTT  InBTBUCTIONS — RsFUSAIb 

Where,  in  an  action  for  pollution  of  a 
water  coome,  there  waa  no  proof  that  plaintiffs 
fish  traps  were  constmcted  in  violation  of  law, 
an  faistrbction  on  the  hypothesis  that  the  traps 
were  so  constructed  was  properly  refused  as 
abfltracti 

9.  LiMiTATioif  or  AcnoifB  —  PoLLunorr  of 

Water  Coubm — Iitstbttctionb. 

In  a  suit  by  a  riparian  proprietor  for  pol- 
lution of  a  water  course,  it  was  error  for  the 
court  to  refuse  to  charce  that  plaintiff  oonld  not 
recover  for  any  damages  done  to  him  or  his  land 
by  defendant  for  more  than  a  year  prior  to  the 
briDgine  of  snit 

10.  WaTEBS  and  WaTEB  COUBBEB — POLLtmOH 

— ^AcnoH — iNSTBiTcnons. 

In  an  action  by  a  riparian  proprietor  for 
X>ollntlon  of  a  water  course,  a  request  to  charge 
that  if  plaintiff's  lands  had  been  as  greatly  In- 
jured by  deposits  of  refuse  and  deleterious 
matter  prior  to  a  specified  date,  and  the  waters 
of  the  river  had  been  rendered  as  impure  as 
they  were  at  the  time  mit  was  brought,  plain- 
tiff could  not  recover,  m»  erronecnu  and  prop* 
•erly  refused. 

11.  Same — Pebhanbnt  Injubieb. 

Wha«k  in  an  action  by  a  riparian  propri- 
etor for  pollnti<m  of  a  water  course,  there  was 
no  evidence  ot  loss  of  cropa  by  deposits  or  over- 
flow, bnt  the  evidence  was  that  the  land  was 
rendered  less  productive  by  reason  of  such  de- 
posits and  that  plaintiff  was  permanently  ia- 
jnred  thereby,  it  was  error  for  the  court  to  re- 
fuse to  charge  that,  if  the  jury  believe  from 
the  evidence  that  the  injury  to  plaintiff's  land 
was  permanent,  there  could  be  no  recovery  so 
far  as  his  lands  were  cwcerned  in  the  loss  of 
crops,  but  only  for  the  permanent  injury. 

Appeal  tKHD  0117  Court  of  Birmingham ; 
O.  W.  E^^nsoni,  Judge. 

"Not  officially  reported." 

Action  by  B.  B.  Nichols  against  the  Tnt- 
wller  Ooal,  OOke  &  Iron  Company.  From  a 
Jndgment  for  plalntUF,  defendant  appeals. 
Reversed. 

The  following  charges  were  refused  to  de- 
fendant: "(1)  I  cliarge  you,  gentlemen  of  the 
Jury,  that  if  you  believe,  from  the  evidence, 
that  the  plalntUTs  flah  trap  is  not  so  con- 
structed as  to  permit  fish  to  pass  through  or 
aroond  same,  you  can  find  no  damages  to  plain- 
tiff on  account  of  injury  to  his  fishery.  (2) 
I  charge  you,  gentlemen  of  the  Jury,  that  In 
this  case  there  can  be  no  recovor  by  the 
plaintiff  in  this  case  for  any  damages  done 
to  him  or  his  lands  by  defendant  for  more 
than  one  year  prior  to  the  bringing  of  this 
suit  (3)  I  charge  yon,  gentlemen  of  the  jury, 
that  If  yon  believe,  from  the  evidence,  that 
prior  to  August,  1901,  the  plaintiffs  lands  had 
been  as  greatly  injured  by  deposits  of  refuse 
and  deleterious  matter,  and  the  waters  of  the 


river  bad  been  rendered  as  Impure  as  they 
were  at  the  time  this  snlt  was  brought,  plain- 
tiff cannot  recover.  (4)  I  charge  you,  gentle- 
men of  the  Jnry,  that  if  yon  believe,  from  the 
evidence,  that  the  injury  to  plaintiffs  land 
Is  permanent  there  can  be  no  recovery  by 
plaintiff,  so  far  as  bis  lands  are  concerned, 
for  the  loss  of  crops,  but  only  for  the  perma- 
nmt  injury  to  his  landa.** 

Benners  &  Benners,  for  appellant  Frank 
S.  White  A  Sons,  for  ai^Uee. 

DEN80N,  J.  Action  on  the  case  by  R.  6. 
Nichols,  plaintiff,  against  the  Tutwllw  Coal, 
Coke  &  Iron  Company,  defendant  to  recover 
damages  for  the  pollution  of  a  stream  of 
water  and  alleged  Injuries  to  realty.  Plain- 
tiff owned  a  tract  of  land  In  Jefferson  county 
through  which,  or  by  the  side  of  which,  flowed 
the  Little  Warrior  river.  Five  Mile  creek 
and  Village  creek  are  tributaries  of  Little 
Warrior  river.  Plaintiff's  land  was  located 
down  the  river,  between  flve  and  seven  miles 
distant  from  the  mouth  of  Five  Mile  creek, 
and  two  miles  distant  from  the  month  of 
Village  creek.  Plaintiff  owned  the  surface  of 
the  lands  alleged  in  the  complaint  as  belong- 
ing to  him.  The  minerals  ondemeath  belonged 
to  another  party.  On  Prude  Branch,  which 
flowed  Into  Five  Mile  creek,  the  defendant 
operated  a  coal  washer  of  400  tons  capacity 
per  day.  The  washer  was  near  the  defend- 
ant's coal  mine.  The  coal  was  carried  from 
defendant's  mine  and  put  Into  the  washer 
after  being  gronnd  up,  and  was  subjected  to 
the  action  of  water,  which  s^arated  the  coal 
from  the  Impurities  in  it  and  the  water  and 
Impuritlra  flowed  from  the  washer  back  into 
Prude  Branch.  The  washer  was  constructed 
on  the  branch  In  1807.  There  are  10  other 
coal  washers,  belonging  to  other  companies, 
located  on  Five  Mite  creek  and  its  tributaries, 
and  6  on  Village  creek.  All  of  them  were 
constructed  In  a  period  rai^ng  from  1803  to 
1900.  The  capacity  of  all  the  washers  on 
Five  Mile  cre^  and  Its  tributaries,  including 
defendant's  washer,  was  7,600  tons  daily. 
The  complaint  does  not  refer  to  any  washer 
except  the  defendant's.  It  Is  averred  in  the 
complaint  that  Little  Warrior  river  naturally 
furnished  a  large  supply  of  constantly  flow- 
ing, pure,  and  wholesome  water;  that  much 
of  plaintiff's  land  Is  overflowed  by  the  river. 
It  further  shows  that  the  defendant  placed  or 
caused  to  be  placed  In  the  channel  of  the 
river,  or  the  tributaries  thereof,  above  plain- 
tiffs land,  large  quantities  of  waste,  refuse, 
and  poisonotu  matter  from  its  mines  or  other 
Industries,  and  that  said  waste,  refuse,  and 
poisonous  matter  was  carried  by  the  water  of 
the  river  down  to  and  deposited  on  plaintiffs 
land,  rendering  the  land  less  productive,  more 
dlfQcult  to  cultivate,  polluting  the  stream,  etc 

The  demurrer  flled  to  the  amended  com- 
plaint was  overruled.  The  overruling  of  the 
demtirrer  is  assigned  as  error^  but  the  ap- 
pellant In  Its  brief  only  InalstB  on  the  seventh 
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ground  of  the  demurrer  to  the  third  count 
Construing  the  count  as  a  whole.  It  Is  obTloTW 
that  the  demurrer  was  not  well  made.  The 
principles  of  law  which  underlie  and  control 
the  case  in  its  main  features  have  been  so 
explicitly  stated  and  elaborately  discussed 
la  the  cases  of  Tennessee  Coal,  Iron  &  Ry. 
Co.  V.  Hamilton,  100  Ala.  252,  14  South.  167, 
46  Am.  8t  Rep.  48.  Drake  t.  Lady  Bnsley 
Goal,  Iron  &  Ry.  Co.,  102  Ala.  601,  14  South. 
749,  24  I>.  R.  A.  64,  48  Am.  St  Rep.  77,  and 
In  the  cases  referred  to  In  those  cases,  that 
we  deem  It  unnecessary  to  enter  i^in  upon  a 
discusflion  of  them. 

The  case  was  tried  on  the  general  Issue  and 
a  plea  of  the  statute  of  limitations  of  one 
year  filed  by  the  defendant  The  evidence 
was  in  conflict  upon  the  question  as  to  wheth- 
er the  washer  of  the  defendant  caused  any 
damage  to  the  plaintiff  and  also  upon  the  ex* 
tent  of  the  damage.  The  action  Is  case,  and 
with  respect  to  the  statute  of  limitations  It 
falls  under  subdivision  6  of  section  2801  of 
the  Code  of  1896.  Damages  which  accrued 
more  than  a  year  prior  to  the  commencement 
of  the  suit  are  not  recoverable.  "But  much 
latitude  and  discretion  are  allowed  to  juries 
In  the  s^aration  of  damages  accruing  within 
the  12  months  from  those  suffered  before  that 
time."  Hughes  v.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147;  Stein  v.  Burden,  24  Ala.  130, 
60  Am.  Dec.  453;  Drake  v.  Lady  Ensley  Coal,* 
Iron  &  Ry.  Co.,  102  Ala.  501,  14  South.  749, 
24  L.  R.  A.  64,  48  Am.  St.  Rep.  77;  Roundtree 
V.  Brantley,  84  Ala.  544,  73  Am.  Dec.  470; 
Polly  T.  McCall,  87  Ala.  20;  Central  of 
Georgia  Ry.  T.  Windham.  126  Ala.  652,  28 
South.  892. 

The  action  was  commenced  August  7,  1902, 
and  the  plaintiff  could  recover  for  only  such 
damages  as  be  suffered  within  the  12  months 
prior  to  that  date ;  but  evidence  of  the  otmii- 
tlon  of  the  streams  prior  to  the  12-month 
period  and  subsequent  to  the  commencement 
of  the  suit  was  relevant  and  competent  for 
the  purpose  of  showing  the  effect  of  the  de- 
posits. If  any,  on  the  land  and  in  the  river. 
Stein  T.  Burden,  enpra ;  Polly  v.  McCall,  su- 
pra ;  C.  of  Q.  Ry.  v.  Windham,  supra. 

The  evidence  of  the  plaintiff  with  reference 
to  the  kind  of  crops  tiiat  he  raised  on  the 
lands  and  their  value  was  competent  as  tend- 
ing to  show  the  nature  and  character  of  the 
land  and  what  ft  was  adapted  to.  as  shedding 
light  on  the  question  of  Its  value. 

In  estimating  plaintiff's  damages,  comfort 
of  occupation  of  the  lands  was  proper  to  be 
considered  by  the  jury ;  hence,  If  the  stream 
was  polluted  by  the  defendant's  act  It  was 
competent  to  show  whether  the  health  of 
plaintiff's  family  had  been  affected.  This 
was  within  the  allegations  of  the  complaint 
Tenn.  Coal,  Iron  ft  Ry.  v.  Hamilton,  supra. 
It  was  also  competent  In  this  respect  to  show 
the  odor  of  the  river.  If  any. 

Notwithstanding  the  fact  that  the  plaintiff 
had  no  title  in  fish  in  the  stream  until  they 
were  caught  It  was  competent  and  relevant 


evidence  that  the  fish  had  decreased  In  the 
stream  and  that  plalntUTs  catch  bad  not  been 
as  great  since  the  operation  of  the  washer ; 
also  that  dead  fish  were  discovered  In  the 
stream.  This  reBuIt  of  course,  must  have 
been  traced  to  the  pollution  of  the  stream,  or 
it  would  not  benefit  plaintiffs  case ;  but  this 
was  not  within  the  objection  made  by  the  de- 
fendant 

If  brief  of  counsel  makes  It  snffldaitly 
dear  that  the  eleventh  assignment  of  error 
Is  Insisted  upon,  it  Is  sufficient  answer  to  It 
that  the  motion  to  exclude  the  evidence  rested 
in  the  discretion  of  the  court  Where  objec- 
tion is  not  made  to  the  evidence  or  to  the 
question  calling  for  It  it  is  not  a  matter  of 
right  In  the  party  against  whom  it  Is  given  to 
have  the  evidence  excluded  on  motion.  Payne 
V.  Long,  121  Ala.  385,  25  South.  780 ;  BlUlngs- 
lea's  Case,  96  Ala.  126. 11  South.  409;  McCal- 
man  Case,  96  Ala.  98,  11  South.  406.  More- 
over, the  evidence  of  the  plaintiff  showed  that 
while  the  river  did  not  touch  the  20  acres  pmv 
chased  of  Elizabeth  Nichols,  yet  this  20  acres 
adjoined  the  other  lands  and  the  whole  form- 
ed one  farm,  and  the  river  did  run  through 
a  part  of  each  of  the  other  tracts.  This, 
we  think,  rendered  the  deed  from  Elizabeth 
Nichols  conveying  20  acres  of  the  land  to 
plaintiff  competent 

This  brings  us  to  the  consideration  of  the 
charges  refused  to  the  defendant  It  cannot 
be  affirmed  as  matter  of  law  that  the  defend- 
ant did  not  place  or  cause  to  be  placed  In  the 
river  or  the  tributaries  thereof  dfibrls  and  ref- 
use matter  thrown  off  from  washing  the  coal 
by  the  washer,  and  on  all  other  queetlonB 
the  evidence  was  in  conflict;  hence  the  af- 
firmative charge  was  properly  refused. 

Charge  1,  refused  to  the  defendant  was 
formulated  with  respect  of  sectloa  6687  of  the 
Code  of  1896,  which  makes  it  a  misdemeanor 
for  any  person  by  means  of  dams,  traps,  or 
other  obstructlous  to  prevent  the  passage  of 
fish  up  the  waters  of  any  river  or  creek  in 
this  state.  The  statute  provides  that  It  shall 
not  be  80  oonatmed  as  to  prevent  the  Intro- 
duction of  traps  or  other  means  of  catching 
fish  in  such  rivers  or  credcs.  There  is  no 
evidence  In  the  case  tending  to  show  that  the 
plaintiff's  trap  was  eonatr  acted  In  violation 
of  the  law.  The  charge  was  abstract  and  for 
this  reason,  if  for  no  other,  was  prc^erly  re- 
fused. 

Charge  2.  refused  to  the  defendant  Invoked 
the  statute  of  limitations  of  one  year.  We 
see  no  objection  to  the  verbal  constructlott  of 
the  charge,  nor  was  It  abstract  One  year  is 
the  limitation  to  recoverable  damages  in  the 
action.  The  court  erred  in  refusing  the 
charge.  Stein  v.  Burden,  24  Ala.  130,  60  Am. 
Dec  453;  Polly  v.  McCall,  87  Ala.  20;  a 
of  G.  Ry.  Co.  V.  Windham,  supra. 

Charge  3  of  the  defendant's  series  was  ob- 
viously bad  and  there  was  no  error  in  the  re- 
fusal '  of  It  The  evidence  did  not  tend  to 
show  that  plaintiff  lost  a  crop  or  crops  by 
the  d^KMdts  or  overflow;  but  its  toidency 


Digitized  by 


UNION  FOUNDBT  «  MACHINE  CO.  t.  LANKFOBD. 


766 


was  to  show  that  by  tbe  deposits  and  OTsr- 
flow  the  land  was  rendered  less  fertile  and 
productlTe,  so  that  the  ylM  was  diminished. 
This  tended  to  show  permanoit  lujnry  to 
tbe  land,  and.  If  tbe  land  was  permanently 
Injured  in  that  way,  plaintiff's  damages 
should  hare  been  based  on  snch  permanent 
Injury.  In  this  view  of  the  case  charge  ^  re- 
fused to  defendant,  should  hare  been  given. 

We  hare  considered  all  tbe  errors  assigned 
that  have  been  Insisted  npon  in  the  brief  of 
counsel  fOr  appellant  except  tbe  overruling 
of  the  motion  for  a  new  trial.  As  the  Judg- 
ment  mnst  be  reversed  for  the  error  In  re- 
fusing charges  2  and  4,  we  deem  It  unneces- 
sary to  coDBldor  that  assignment  of  error. 

Reversed  and  remanded. 

TT80N,  SIMPSON,  and  ANDIDBSON.  tin 
concur. 


MOBBOW  V.  SXATB. 
<SupreDW  Court  of  Alabama,  iiaj  11,  190S.) 

CBUfiHAX.  Law— AfFUZr— FiHDinos  on  Mo- 
tions—Review— Absence  or  Evidence. 
The  Supreme  Court  on  appeal  will  not 
disturb  the  findings  of  the  trial  court  on  motions 
of  tefendant  based  on  allegsd  facta  dehors  the 
record,  where  the  evidence  on  which  th^  wen 
tried  is  not  in  the  record. 

[Ed.  Note. — For  cases  in  DoinL  see  kA.  IB, 
Cent  Dig.  Criminal  Law,  f 

Appeal  ftom  Criminal  Conrt;  SeOexaon 
County;  Dan  Green,  Judge. 

*<Not  officially  reported." 

Dick  Morrow  was  convicted  of  crime,  and 
lie  appeals.  Affirmed. 

George  Bondorant,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

McGLELLAN,  0.  J.  The  motions  of  the 
■defendant  Improperly  shown  by  tbe  record 
are  based  on  alleged  facts  dehors  the  record, 
and  they  were  tried  on  their  merits  on  evi- 
dence adduced  before  the  court  No  bill  of 
«xceptlons  was  taken,  and  the  evidence  which 
was  before  the  criminal  court  is  not  before 
us.  Of  course,  all  other  questions  aside,  we 
■cannot  affirm  that  tbe  trial  court  erred  In 
finding  upon  that  evidence  that  the  all^a- 
tlons  of  the  motions  had  not  been  proved. 

Affirmed. 

TYSON,  DOWDELL,  and  DENSON,  JJ.. 
-concur. 


WALTER  et  aL  v.  MOSELET  et  al. 
■{Supreme  Court  of  Alabama.  May  11,  1905.) 

ApFRAi/— Review— BmBBHOB—FinDinoB  or 

Register. 

Tlie  same  effect  Is  to  be  accorded  a  regis- 
ter's finding  as  the  verdict  of  a  jury,  and  where, 
from  ttie  evidence,  different  persoos  eguaUy 
impartial  and  intelligent  might  entertain  dilfw- 
ent  ouiniona,  the  finding  ought  not  to  be  dis- 
turbed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8. 
•Cent  Dig.  Appeal  and  Brtor,  H  «J06-40ia] 


Appeal  from  City  Court  of  MontgmiMrr; 
A  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  between  J.  D.  Walter  and  others, 
and  Arthur  MMeley  and  auotber.  From  Uie 
decree^  Walter  and  otbora  appeal.  Affirmed. 

Gunter  ft  Ounter,  for  appeUanta.  Gordon 
McDonald,  for  appellees. 

DOWDKLL,  J.  Hie  appeal  In  tbls  case  Is 
prosecuted  from  the  decree  of  the  chancellor 
overruling  exceptions  to  and  confirming  the 
report  of  the  r^;lster.  The  report  of  tbe 
register  Is  based  on  his  findings  of  the  facts 
from  the  evidence  adduced  before  blm  on 
a  reference.  Tbe  evidence  In  part  consisted 
of  tbe  oral  testimony  of  witnesses  examined 
before  blm.  Tbe  ezo^ttons  to  bis  r^rt 
go  to  lUs  findings  or  condusloiis  of  facts 
from  the  evidence.  The  rule  In  such  cases 
Is  mm  stated  in  McQueen  v.  Whetstone,  127 
Ala.  481.  80  South.  648:  "The  same  weight 
and  effect  ought  to  be  accorded  to  his  [the 
register's]  findings  which  would  be  given 
to  the  verdict  of  a  Jury.  If  from  Uie  whole 
evidence  it  was  a  matter  of  reasonable  doubt 
whether  tba  finding  was  correct,  or  If  dif- 
ferent persons  equally  impartial  and  Intelli- 
gent might  entertain  different  opinions  as 
to  the  matter,  tbe  finding  ought  not,  fbr  tbe 
reasons,  to-  have  *  been  dteturbed."  And  In 
lliat  case  tbe  decree  of  tbe  t^ncelior  was 
reversed  by  this  court,  because  of  the  setting 
aside  1^  tbe  findings  of  the  register.  See, 
also.  Noble  v.  61111am.  136  Ala.  618,  83  South. 
861.  We  have  carefully  considered  all  of 
the  evidence  had  on  the  reference  before 
the  register,  and  undor  the  above  authmitles 
we  can  see  no  reason  for  disturbing  bis 
findings,  and  the  decree  of  tbe  ctiancellor 
confirming  the  report  must  be  affirmed. 

Affirmed. 

McGLELLAN,  C.  J.,  and  HABAIAON  and 
DBNSON.  JJ.,  concur. 


UmON  FOUNDRY  ft  MACHINE  Ca  v. 

LANKFORD. 
(Supreme  Conrt  of  Alabama.   Dec  21,  1905.) 

1.  EvTDBNCB — Best  and  Seconi>abt. 

Where,  in  an  action  on  a  contract  the  com- 
plaint did  not  allege  and  the  proof  did  not  show 
that  it  was  in  writing,  a  question  asked  plain- 
tiff with  reference  to  the  person  with  whom  be 
made  the  contract  was  not  open  to  the  objec- 
tion that  tbe  contract  was  the  best  evidence. 

2.  Appeai, — Aduission  of  Evidincb~Habi£- 

LES6  EBBOB. 

The  error  in  permitting  a  witness  in  an 
action  on  a  contract  to  state  that  he  knew  of 
a  contract  belns  made  between  plaintiff  and 
defendant  while  the  contract  was  made  be- 
tweea  plaintiff  and  a  third  person,  was  harm- 
less), wDcre  the  contract  was  subsequently  given 
in  evidence  without  objection. 
8.  CosTBACTB — ^AonoN — Evidence. 

Where,  in  ao  action  on  contract  for  the 
bailding  for  defendant  of  certain  machines, 
the  complaint  allezed  that  plaintiS  was  evict- 
ed from  def endantrs  premises,  and  the  answer 
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tI«Dled  the  allegation,  evidence  that  plaintiff 
was  notified  to  keep  off  the  premises  waa  ad- 
miBflible  am  proving  plalntiff'fl  eviction. 

4.  Same. 

Where  It  was  ahown  tiuit  the  person  who 
notified  plataitiff  to  keep  off  the  premises  bad 
no  authority  from  defendant  to  give  the  no- 
tice, the  evidence  was  InadmlwrfMe. 

5.  Sake — Iitotbuctions. 

Where,  In  on  action  for  bnilding  machines 
for  defendant  nnder  contract  of  employment, 
the  evidence  failed  to  show  that  the  work  was 
completed,  or  that  defendant  accepted  the  same 
in  Its  anfinished  state,  or  the  value  thereof, 
an  Instmction  anthorislng  a  Tcrdlct  for  the 
reasonable  valae  of  the  wwk,  U  defendant 
cepted  and  used  the  machines,  thou^  the  work 
was  not  done  according  to  contract,  was  er- 
roneous. 

ft.  Same— AcnoM  on— iNSTEucnona. 

An  instruction.  In  an  action  on  a  contract, 
that  before  platntlfE  could  recover  he  mast  show 
that  be  had  a  contract  with  defendant,  and  If 
the  contract  was  made  bj  a  third  pwson,  per- 
sonally defendant  was  not  liable,  though  it 
used  the  product  of  the  work  done  by  plain- 
tiff under  the  contract,  was  properly  re- 
fused, because  tbe  fact  stated  therein  was  not 
incmsistent  with  the  tact  that  defendant  was 
a  party  to  the  contract. 

Appeal  from  City  Oonrt  of  Birmingham; 
Cbarles  A.  Benn.  Judge. 

"Not  officially  reported." 

Action  by  H.  T.  Lankford  against  tbe  Union 
Foundry  &  Machine  Company.  Vnm  a  judg- 
ment for  plaintiff,  defoidant  appeals.  Re- 
versed. 

This  was  an  action  based  on  two  contracts. 
The  complaint  contained  15  counts,  the  first 
11  of  which  counted  on  these  contracts.  The 
twelfth  declared  on  an  account ;  the  thirteenth, 
for  goods,  wares,  and  merchandise  sold;  the 
fourteenth,  money  paid  by  the  plaintiff  for 
the  defendant;  and  the  fifteenth  count  was 
for  work  and  labor  don& 

The  following  charges  were  requested  by 
the  plaintiff  and  given  by  the  court: 

"(1)  I  charge  you,  gentlemen  of  tbe  jury, 
that  if  tbe  Incompleted  machine,  core  arbors, 
and  pipe  fiask  were  accepted  and  used  by  the 
defendant,  tbe  plalntlfT  is  entitled  to  recover 
as  much  aa  the  work  was  reasonably  worth, 
although  the  work  was  not  performed  or  com- 
pleted strictly  in  accordance  with  the  pro- 
visions of  the  contract 

"(2)  If  the  jury  believe  from  the  evidence 
that  P.  F.  Walstrom  signed  the  contract  on 
January  4,  1902,  after  Lankford  had  left 
the  machine  shops  of  tbe  Union  Foundry  & 
Machine  Company,  some  time  in  March,  1902, 
then,  gentlemen,  tbe  writing  ttself  la  not  the 
contract,  but  Is  only  evidence  of  It 

"(8)  I  charge  you,  gentlemen,  that  If  you 
find  from  tbe  evidence  that,  though  tbe  plain- 
tiff may  not  have  done  the  work  according 
to  the  stipulations  of  the  contract,  If  never- 
theless the  defendant  accepted  and  used  the 
machine,  the  plaintiff  Is  entitled  to  recover 
at  least  what  they  were  reasonably  worth." 

"(6)  I  charge  yon,  gentlemen,  that  under  the 
pleadings  In  this  case  you  cannot  consider 
any  account  which  tbe  defendant  had  against 


the  plaintiff  at  the  time  at  the  butltatloD  of 
this  rait 

"(6)  I  charge  you.  gentlemen,  that  If  you 
find  from  tbe  evidence  that  the  plaintiff  was 
prevented  from  completing  his  contract  by 
the  fanlt  the  defendant,  then  the  plaintiff 
la  entitled  to  ench  damages  as  is  the  differ- 
ence between  the  contract  price  and  tbe 
amonnt  It  would  have  cost  plaintiff  to  bavft 
completed  the  contract" 

Tbe  following  charges  were  requested  by 
defendant  and  refused  by  the  court: 

'*(B)  Before  the  plaintiff  was  entitled  to  re- 
cover, he  must  show  that  be  had  a  contract 
with  the  Union  Foundry  &  Machine  Com- 
pany; and  if  the  Jury  believe  that  the  con- 
tracts were  made  by  P.  F.  Walstrom  person- 
ally, the  defendant  Is  not  liable  In  this  action, 
even  though  It  used  some  of  the  goods  or 
machinery  left  In  the  shop." 

"(D)  The  court  charges  the  Jury  that  If  you 
believe  from  the  evidence  that  all  the  con- 
tracts alleged  in  the  complaint  were  executed 
by  Lankford  and  Walstrom  personally,  then 
the  plaintiff  Is  not  entitled  to  recover,  even 
though  the  Union  Foundry  A  Machine  Com- 
pany took  possession  ot  and  used  acme  or  all 
of  tbe  machinery." 

M.  M.  Ullman,  for  appellant  P.  H.  Moore, 
for  appellee. 

HARALSON,  J.  This  action  was  commen- 
ced by  the  plaintiff,  H.  T.  Lankford,  against 
the  defendant  the  Union  Foundry  ft  Machine 
Company,  the  appellant  and  sought  to  re- 
cover npon  two  contracts  for  doing  certain 
work  by  plaintiff  for  defendant  The  first  of 
these  contracts  was  verbal,  entered  into  about 
the  Ist  of  November,  1901,  and  was  for  the 
construction  of  certain  machines,  tor  sums 
aggr^atlng  $S50.00 ;  and  the  second  contract 
was,  on  or  about  the  4th  of  January,  1902,  by 
which  plaintiff  was  to  build  for  defendant 
certain  machines,  for  which  he  was  to  re- 
ceive a  Porter  lathe,  tbe  value  of  which  was 
shown  to  range  from  $300.00  to  (1,600.00. 

Tbe  common  counts  were  added  for  (1,000.00 
by  open  account  for  goods,  wares  and  mer- 
chandise sold  by  plaintiff  to  defendant,  for 
the  same  amount  claimed  to  be  due  by  de- 
fendant to  plaintiff  on  the  1st  of  April,  1902. 
and  for  the  same  sum,  "for  money  paid  by 
the  plaintiff  for  tbe  defoidant  on,  to  wit,  the 
1st  day  of  April,  1902,  at  Its  request,  etc." 

The  defendant  relied  on  the  defenses,  as  to 
the  contracts,  that  the  first  one  mentioned  In 
the  complaint  was  not  between  the  plaintiff 
and  the  defendant  but  between  plaintiff  and 
one  Walstrom,  who  was  tbe  general  manager 
of  defendant  and  that  tbe  second  never  ripen- 
ed into  a  contract,  but  was  merely  a  negotia- 
tion tending  in  the  direction  of  an  agreement : 
and  besides,  that  there  was  no  evidence  to 
authorize  a  reeavety  nnder  tbe  common 
counts. 

The  plaintiff  testified  that  about  the  4tb 
of  January,  1902,  be  entoKd  Into  a  contract 
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to  build  Rome  other  mainlines,  In  addition  to 
those  referred  to  In  the  flrat  contract  His 
cotmsel  asked  him,  "With  whom  did  yon  make 
the  contract  of  January  4th  r*  Defendant 
objected  on  the  ground  that  the  contract 
was  the  beet  OTldence,  as  to  who  were  the 
contracting  parties.  The  objection  was  prop- 
erly overruled.  It  had  not  been  alleged  In 
the  complaint,  nor  was  there  any  thing  at 
that  time  to  show  that  the  contract  was  In 
writing. 

Referring  to  this  contract.  C  N.  Taylor, 
a  witness  for  the  plalntUf,  testified,  "I  know 
of  a  contract  being  made  between  the  Union 
Foundry  &  Machine  Company  and  the  plain- 
tiff." As  stated,  the  contract  appeared  on 
Its  face  to  be  between  plaintUf  and  Walstrom. 
The  defendant  moved  to  delude  the  state- 
ment of  the  witness  that  the  contract  was 
made  by  the  Union  Foundry  &  Machine  Com- 
pany, on  the  ground  that  It  ap[>eared  from 
the  testimony  of  this  witness,  that  the  con- 
tract Is  In  writing  and  is  the  best  evidence; 
The  court  overruled  the  motion  and  allowed 
the  evidence.  The  contract  was  subsequently 
introdaced  without  objection,  and  it  there 
was  error  in  this  ruling  It  was  error  without 
injury. 

This  witness  was  the  bookkeeper  of  the 
Union  Foundry  &  Machine  Company.  He 
was  asked  by  plaintiff,  "While  you  were  book- 
keeper for  the  Union  F.  &  M.  Co.,  did  you 
ever  notify  Mr.  Lankford  to  keep  off  those 
premises?"  The  question  waa  objected  to  on 
the  ground,  that  no  authority  was  shown  in 
the  witness  to  bind  the  defendant,  and  the 
question  called  for  immaterial  testimony. 
The  witness  testified  that  In  March  he  noti- 
fied plaintiff  to  keep  off  the  premises.  The 
complaint  alleged  tliat  plaintiff  was  evicted 
and  was  not  allowed  to  come  on  the  premises, 
which  fact  was  denied  by  the  defendant. 
The  evidence  of  this  witness,  called  for  by 
this  question,  was  material  as  tending  to 
prove  plaintitTs  eviction.  It  was  not  shown, 
however,  that  the  witness  had  any  authority 
from  the  company  to  give  such  warning  or 
notice  to  plaintiff,  and  the  question  should 
not  have  been  allowed. 

The  plaintiff's  witness;  Samuel  Orr  testi- 
fied that  he  was  a  machinist;  that  on  No- 
vember 1, 1901,  he  commenced  work  for  plain- 
tiff at  the  shop  leased  by  him  from  defendant, 
and  worked  until  March,  1902 :  that  he  work- 
ed on  the  pipe  machine  and  arbors  for  plain- 
tlfl.  Ha  was  asked,  "Tell  the  Jury  the  value 
of  the  work  that  yon  did  for  plaintiff  on  the 
pipe  machine  and  on  the  core  arbors  and  on 
the  core  machine,  and  the  value  of  the  work 
which  you  did  on  the  flask  pattern?"  The 
defendant  objected,  because  the  witness  was 
not  shown  to  be  an  expert  as  to  values  of 
such  work,  and  called  for  Irrelevant,  immate- 
rial and  inadmissible  evidence. 

As  to  chafes  1,  2,  3,  5,  and  6,  given  for  the 
plaintiff,  it  may  be  said,  that  the  evidence 
failing  to  show  that  the  work  was  completed 
by  plaintiff,  or  that  defendant  accepted  the 


same  In  its  unfinished  condition,  and  falling 
also  to  show  the  value  of  the  work  done, 
these  charges,  if  for  no  other  reason,  should 
have  been  refused. 

The  fonrte^th  count  was  for  $1,600  "due 
from  it  (the  defendant  company)  for  money 
paid  by  the  plaintiff  for  the  defendant,  on, 
to  wit,  the  1st  day  of  April.  1902,  at  Its  re- 
quest," eta 

"In  order  to  enable  one  who  has  paid 
money  to  the  use  of  another  to  malntato  the 
count  for  money  paid,  the  money  paid  must 
l>e  alleged  and  shown  to  have  been  paid  upon 
the  request,  express  or  Implied,  of  the  defend- 
ant" 2  Ency.  Pi.  St  Pr.  1012.  "An  action  for 
money  paid  cannot  be  maintained  unless  there 
has  been  a  payment  of  mon^,  or  its  equiva- 
lent" Beard  v.  Horton,  86  Ala.  205,  5  South. 
208.  There  was  an  entire  want  of  evidence 
to  support  this  fourteenth  count  It  was 
not  shown  that  plaintiff  paid  out  any  snm  for 
the  defendant  The  fourteenth  charge  for 
plaintlfl!,  therefore,  which  Instructed  the  Jury 
that  if  they  believed  the  evidence  they  must 
find  for  the  plaintiff  on  the  tonxteoitb  count, 
was  ^Toneous. 

Charges  B  and  D,  requested  by  defendant 
were  not  improperly  refused.  The  fact  that 
plaintiff  and  defendant  performed  the  phys- 
ical act  of  signing  the  contracts  Is  not  conclu- 
sive that  they  were  not  made  for  and  In  the 
Interest  of  defendant  They  might  have  been 
made,  as  hypothesized  In  B,  by  P.  F.  Wal- 
strom personally,  or,  as  stated  in  D,  by  Lank- 
ford  and  Walstrom,  personally,  and  tills 
would  have  beeti  consistent  with  the  defend- 
ant being  a  party  to  the  contracts.  For  this. 
If  these  charges  were  net  positively  errone- 
ous, they  were  misleading  and  confusing. 

Reversed  and  remanded. 

TTSON.  DOWDBLZ^  DBNSON,  and  AN> 
DKRSON.  JJ^  omcar. 


BWBBT  T.  BIBMINOHAM  RT.  ft 
BLDOTRIO  GO. 
(Supreme  Court  of  Alabama.  Dec  21, 1905.) 
L  CxBBmw— tvjuans  to  Pabsenoebs— Oon- 

TBIBUTOBT  NsOLIOEnCl. 

The  slowing  np  of  a  train  for  a  station  is 
not  an  Invitation  to  the  passenger  to  aUgbt 
while  the  train  la  la  operation  or  movina,  or 
for  the  passenger  to  place  himself  in  a  pontlOD 
of  peril. 

[EkL  Note. — For  cases  In  point  see  vol.  9, 
Cent  Dig.  Carriers,  %  ISOt.] 

2.  TkIAL— iNSTBUOnONS— OiiraBAi,  AniBHA* 

vivs  Chabqk. 

In  an  actiim  for  injuries  to  a  passenger*, 
where  the  evidence  entirely  failed  to  show  any 

wantonness  on  the  part  of  the  tralnmea,  the 
general  affirmative  charge  with  hypothesis  for 
defendant  was  properly  given  as  to  couots  of 
the  complaint  alleging  wantonness  on  the  part 
of  defendant,  Its  agents,  or  servants,  In  in- 
flicting the  Injury. 

8.  OABBIEBS  — INJUBIEB  TO  PABSBNaXBB— AC- 
TION &— I N  STBUOTIO  H  S . 

In  an  action  for  iojuriea  to  a  passenger,  a 
charge  that  unless  the  jury  believe  from  th* 
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evidence  tliat  defeodant's  wrvant  w  agwt  was 
suilt7  of  negligence,  thej  must  find  for  de- 
fendant, was  proper. 

4.  SAMB— CONTBIBUTOBT  NKOLIOENCK. 

In  on  action  for  injaries  to  a  passenger,  a 
charge  that,  if  plaintiff  was  guilty  of  negligence 
whicn  contributed  approzimatelj  in  the  Biight- 
est  d^ree  to  her  Injury,  the  Jury  must  find  for 
defendant,  waa  proper. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  i  1S4&.] 

8.  Same— Aliohtinq  fbou  Motino  Train. 

A  passmger  Ib  guilty  of  contributory  negli- 
fetice  in  attempting  to  get  off  a  moving  car  at 
a  time  when  a  reasonably  prodent  peivon  simi- 
larly situated  would  not  attempt  to  alight. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Gent.  Dig.  Carriers,  fifi  1348.  1891.] 

6.  Sahb— InsTBUcnoNS. 

In  an  action  for  ^Juries  to  a  pasBeuger^ 
instructions  stating  in  effect  that  defendant  was 
guilty  of  negligence  if  it  slowed  up  its  train  to 
receive  a  passenger,  and  after  so  slowing  up 
moved  off  more  rapidlr  without  seeing  that 

Elaintiff,  who  was  wishing  to  get  off,  was  not 
1  a  position  of  peril,  were  bad,  in  that  they 
took  from  the  Jutr  the  Qoestlon  of  defendant's 
negligence. 

7.  Same. 

In  an  action  for  injuries  to  a  passenger,  a 
charge  that  plaintiff  was  entitled  to  recover  If 
defendant  negligently  moved  the  train  more  rap- 
idly after  slowing  down  at  the  station  at  which 
plaintiff  wished  to  alight,  provided  plaintiff 
acted  on  the  slower  motion  of  the  train  and  at- 
tempted to  get  off,  and  each  slower  motion  was 
each  as  to  make  plaintiff  believe  that  It  was 
sate  to  act  upon  it,  and  the  injury  was  oc- 
casioned by  the  increased  speed,  was  bad,  in 
that  it  hypothesized  defendant's  negligence  on 
plahitifTe  belief  under  tlie  circuxnatancea,  and 
not  on  the  belief  of  a  reasonably  prudent 
penon. 

Appeal  from  Circuit  Goort,  Jefferson  Comi- 
ty;  A.  A.  Coleman.  Ju<^ 

"Not  officially  reported.** 

Action  by  M.  M.  Sweet  against  tbe  Birming- 
ham Railway  &  Electric  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  is  an  action  for  personal  Injory, 
brought  by  appellant  against  appellee  for 
failure  to  stop  dummy  a  reasonable  time  to 
allow  appellant  to  alight  therefrom,  and  In 
violation  of  this  duty  carelessly  and  negli- 
gently caused  said  train  to  move  suddenly, 
throwing  plaintiff  to  the  ground  and  Injur- 
ing him.  This  was  the  gravamen  of  the  com- 
plaint, which  contained  several  coimta,  s«ne 
In  simple  and  some  In  wanton  negligence. ' 

The  following  charges  were  asked  by  the 
defendant  and  given : 

Charge  6  was  the  affirmative  cha^  tor 
tbe  defendant  under  the  flftb  oonnt  of  the 
complaint,  with  hypothesis. 

Charge  7  was  tbe  afllrmative  charge,  with 
hypothesis,  for  defendant  under  the  slxtb 
counL 

Charge  8  was  tbe  afflrmatlre  charge,  with 
hypothesis,  for  the  defendant  under  the 
seventh  count 

Charge  9  was  the  same  under  the  eighth 

count. 

Charge  10  was  tbe  same  charge  under  the 
ninth  count. 


"(11)  Unless  yoa  bellere,  from  all  the 
evidence,  that  the  defendanfe  servant  or 
ac^t  was  guilty  of  ne^lgence,  yoa  must  find 
for  tbe  defendant. 

"(12)  If,  from  all  the  evideno^  you  be- 
lieve that  the  plaintiff  was  gnllty  ot  negU- 
gmce  whldi  ctmttibnted  ^ozimately  in  the 
slightest  degree  to  her  Injury,  yon  mtiat  ren- 
der your  verdict  In  favor  of  Qie  d^endonL 

"(13)  If  you  believe^  from  all  the  evl- 
d^ice^  that  tbe  plaintiff  attemjited  to  get 
off  of  the  car  while  it  was  in  motion,  ai^ 
that  at  the  time  she  did  attenq^  to  get  off  a 
reasonably  prudent  persmi  situated  as  slie 
was  would  not  bave  attempted  to  get  off, 
X  charge  you  that  the  plaintiff  was  guUty 
of  contxU>utory  negligence." 

Tbe  plaintiff  requested  the  following 
charges  in  writing,  which  were  refused: 

"(1)  Tbe  court  Instructs  the  Jury  that  If 
they  believe  from  the  evidence,  that  tbe 
defendant  company  slowed  up  Its  train  for 
the  purpose  of  receiving  a  passenger  at 
Eighth  avenue,  in  Bessemar,  It  was  Incum- 
bent on  tbe  defendant  to  see  and  know  that 
the  plaintiff  In  tbia  case  as  a  passaiger  was 
not  in  a  position  of  peril ;  and  If  they  be- 
lieve that  tbe  said  defendant  after  bo  slow- 
ing up.  moved  off  more  rapidly  without  see- 
ing that  tbe  plaintiff  was  not  in  a  position 
of  peril  as  a  passenger  wishing  to  get  off. 
then  the  defendant  If  they  moved  up  more 
rapidly  without  so  knowing  that  the  plain- 
tiff was  not  In  a  position  of  peril,  was  guilty 
of  negligence. 

"(2)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence,  that  the 
defendant  company  slowed  op  Its  train  for 
the  purpose  of  receiving  a  passenger  on  tbe 
train  at  Eighth  avenue,  In  Bessemer,  and 
moved  up  at  a  taster  rate  of  speed  without 
seeing  that  tbe  plaintiff  In  this  case,  as  a 
passenger  on  said  train,  was  not  in  a  posi- 
tion of  peril,  and  that  plaintiff  fell  off  or 
was  thrown  on  account  of  sudi  fiUlarek 
then  they  will  find  for  the  plaintiff. 

*'(3)  The  court  instructs  the  Jury  that  If 
a  train  Is  slowed  up  at  a  station  when  a 
paaseng^  wishes  to  get  off  (whetha  the 
conductor  knows  It  or  not),  whether  it  Is 
slowed  op  to  receive  a  passenger  or  to  let 
one  off,  a  passenger  wishing  to  get  off  has 
a  right  to  avail  himself  or  herself  of  such 
slowing  up  as  an  lnvttatl<Hi  to  get  off;  and 
If  such  passmger  Is  thrown  off  and  Injured 
while  attempting  to  get  off  under  such  dr- 
CTunstances,  by  reason  of  being  thrown  off 
by  a  sudden  Jerk  In  the  movement  ct  tbe 
train,  or  by  the  sudden  Increased  movement 
of  said  train,  and  Injured  thereby  while  the 
train  Is  at  or  near  the  station  or  stoi^^Ing 
place,  such  passenger  Is  entitled  to  recover 
damages  for  such  injury. 

"(4)  The  court  Instructs  tbe  Jury  that 
whether  they  believe,  from  the  evidence,  that 
the  train  came  to  a  stop  or  not,  yet,  If  they 
believe  that  the  plaintiff  received  h^  Injuries 
by  reason  of  defendant  negligently  moving 
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ap  the  train  more  rapidly  after  slowing 
down  at  the  station,  where  she  wished  to  de- 
part, this  was  negligence  which  would  en- 
title the  plaintiff  to  recover,  If  they  further 
believe  that  titie  plaintiff  as  a  passenger  had 
acted  on  sncfa  slowing  ap  and  attempted  to 
get  off,  provided  they  believe  that  such  slow- 
ing up  was  such  as  to  make  plaintiff  believe 
that  It  was  safe  to  act  on  It  and  the  Injury 
was  occasioned  by  Increasing  the  speed  after 
BO  slowing  up, 

"(5)  I  charge  yon,  gentlemen  of  the  jury, 
that  If  a  ralhroad  company,  in  operating  Its 
dummy  line  and  trains,  as  they  are  com- 
monly known  and  called.  In  approaching  a 
station  or  stopping  place,  begins  to  slow 
DP  Its  train  for  the  station  for  the  pnrpose 
of  taking  on  or  letting  off  a  passenger,  this 
is  an  Invitation  to  the  passengers  on  the  train 
that  they  may  alight;  and  If  a  passenger 
acts  on  the  Invitation,  and  as  the  train  ap- 
proaches a  station  the  passenger  goes  out 
on  to  the  platform  preparatory  to  alight- 
li^,  the  passenger  Is  not  neceesarily  negli- 
gent In  so  doing;  and  If  the  company  fails 
to  bring  the  train  to  a  standstill,  but  con- 
tinues the  train  at  a  move  slowly,  or  not  ex- 
ceeding two  miles  an  boar,  and  the  passenger 
alights,  and  If,  while  the  passenger  Is  alight- 
ing, the  defendant  Increases  the  speed  of 
the  train,  and  the  passengo-  Is  by  reason 
thereof  cansed  and  made  to  fall  and  is  In- 
jored,  the  pessengar  is  entitied  to  recover, 
unless  there  is  obvious  danger  In  doing  so." 

3.  A.  Bates  and  Jamra  Trotter,  for  appel- 
lant  WaBcer,  Fwter  ft  Walker,  tor  appel- 
lee. 

HARALSON,  J.  The  court  charged,  "that 
the  slowing  up  of  a  train  for  a  station  may 
be  notice  to  a  passenger  or  passengers  that 
the  train  Is  approaching  a  station ;  but  It  Is 
not  an  Invitation  to  a  passenger  to  alight 
while  the  train  Is  In  operation  or  moving, 
or  to  place  themselves  in  a  position  or  place 
of  peril."  In  tbls  we  have  been  unable  to 
discover  any  error. 

Charges  6,  7,  8,  9  and  10,  given  for  defend- 
ant, were  free  from  error.  The  counts  to 
which  they  were  directed,  were  for  wanton- 
ness on  the  part  of  defendant.  Its  agents  or 
servants  in  inflicting  the  Injury  on  plaintiff. 
There  was  no  conflict  In  the  evidence  as  to 
the  conduct  of  those  in  charge  of  the  train, 
and  It  was  entirely  lacking  In  any  of  its 
tendencies  to  show  wantonness  on  their  part 

The  eleventh  charge  for  defendant  was  free 
from  error. 

The  twelfth  cliarge  for  defendant  was  prop- 
er. 6  Mayfleld's  Dig.  717.  (  94.  Charge  18 
was  also  free  from  error.  B.  ft  D.  R.  B.  Co. 
V.  Farmer,  97  Ala.  145,  12  South.  86. 

Charges  1,  2  and  3,  requested  by  plaintiff, 
were  properly  refused.  They  are  subject 
to  the  vice  of  taking  from  the  jury  the  ques- 
tion of  defendant's  negligence  in  Inflicting 
tbe  Injury  on  the  plaintiff.  Whether  or  not 
defendant  was  guilty  of  n^llgence,  was  a 
89  SO.— 40 


question  tot  the  jury  under  all  tiie  facts  of 
the  case.  Street  v.  B.  B.  ft  B.  Co.,  136  Ala. 
166-168,  88  South.  886. 

Charge  4,  If  not  otherwise  bad,  hypothesises 
defraidant's  n^llgen(%  and  liability  iqkhi  VHb 
belief  of  the  plaintiff  that  it  was  safer  for 
her  to  attempt  to  get  off  the  train  imder  the 
drctunstances.  Tbe  gneetion  properly  was, 
what  would  a  reasonably  prudent,  sensible 
person  have  believed,  and  how  would  he  have 
acted  under  like  circumstances? 

Charge  6  Is  bad  in  that  It  asserts  as  a  mat- 
ter of  law.  If  a  train  slows  up  In  approach- 
ing a  station,  that  this  is  an  Invitation  for  a 
passenger  to  alight,  even  If  In  doing  so,  he 
puts  himself  In  a  position  of  peril. 

We  find  no  reversible  error  In  the  ree*  • 
ord  and  the  Jndgmoit  of  the  circuit  conrt 
must  be  afflnned. 
■  AfBrmed. 

TXSON,  SIMPSON,  and  ANDBBSON.  J3.» 
ooDCor. 


BQUITABM  MPQ.  00.  v.  UABTIN. 
(Snpreme  Court  of  Alabama.  Dsc.  21,  190B.) 

1.  Pleading — Plea,  m  Abatement — Noir  Est 
Facttctm — STsncme  raou  Bkcobd. 

In  an  action  for  tbe  purchase  price  of 
goods  sold,  a  plea  purporting  to  be  a  special 
plea  of  non  est  factum  was  not  a  plea  in  abate- 
ment, but  one  in  bar.  and  not  subject  to  be 
stricken  on  motion. 

2.  Afpbai^-Qubstioiis  vob  Bjetikw— Sum- 

CIKKCT  or  RECOBI& 

Where  neither  complainant's  demurrer  to 
a  plea  nor  his  motion  to  strike  was  set  oat  In 
the  record,  the  oTermllng  of  the  demurrer  and 
motion  was  not  reviewable  on  appeal. 
8.  Sau — iNBUmoiEHT  Plba, — ComiDnA- 
mow. 

Where  a  cause  Is  tried  on  an  insufficient  or 
immaterial  plea  or.  replication  without  ob- 
jection, it  is  too  late  to  complain  thereof  on 
appeal. 

4.  Sales— Acmoir  nm.  Pbicb--Bvidbnob. 

Where,  in  an  action  for  the  price  of  goods 
sold,  defendant  filed  a  plea  of  non  est  factum, 
and  plaintiff's  replication  set  np  that  defend- 
ant was  estopped  from  denying  ms  ludebtedneas 
for  the  goods  because  he  paid  the  freight  there- 
on and  sept  the  same,  etc.,  it  was  competent 
for  plaintiff  to  prove  b;  defendant,  on  his  cross- 
examination  when  Introduced  as  a  witness  in 
his  own  behalf,  that  defendant  paid  sndi  frelghb 

Appeal  fr«n  Olnmlt  Oonrt,  Lamar  Ooun^ ; 

5.  H.  Sprott  Judge. 

"Not  ofUdally  reported." 

Actltm  tbe  Equitable  Manufacturing 
OMiq^any  against  Wllllatn  0.  Martla  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Beversed. 

This  is  a  suit  by  appellant  against  appellee 
to  recover  the  price  of  Jewelry  sold  by  ap- 
pellant to  appellee.  The  first  six  counts  were 
in  the  common  form.  The  seventh  count  de- 
clared on  a  special  contract  made  by  defend- 
ant with  plaintiff  for  the  purchase  of  certain 
jewelry.  The  defendant  filed  special  plea  No. 
8,  which  was  a  plea  of  non  est  factum,  and 
plea  A  was  iwacttcally  the  same  plea;  both 
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being  dnly  rerifled.  There  was  motion  to 
strike  and  demnrrer  to  both  of  these  pleas, 
and,  they  being  oTerrnled,  the  plaintifl  filed 
the  following  repllcatton:  "Comes  the  plain* 
tur,  and  for  replication  to  each  of  said  pleas 
herein  filed  by  the  defendant,  severally  and 
separately  replies  and  says  that  said  de- 
fendant is  estopped  from  denying  his  Indebt* 
edness  for  the  jewelry  sued  for,  because  he 
paid  the  freight  on  It  and  fc^t  It,  and  It  to 
now  In  hlB  irassession."  Issue  wat  Joined 
on  these  pleas  and  r^UcaUon. 

Walter  Neamltb  and  B.  O.  CJolUns,  for  ap- 
pellant. 

DOWDBLIi,  J.  The  motion  to  strike  the 
'  defendant's  plea  numbered  8,  aa  well  as  the 
demurrer  to  this  plea,  proceeds  npoa  the 
theory  that  said  plea  Is  a  plea  in  abatement 
The  plea  purports  to  be  a  special  plea  of  non 
est  factum,  and  is  therefore  not  a  plea  In 
abatement,  but  one  In  bar.  There  was  no 
error  in  oTemiltng  the  demurrer  and  motion. 

The  judgment  entry  redtea  the  overruling 
by  the  court  of  the  motion  to  strike  plea  A, 
and  also  the  overruling  of  the  demurrer  to 
this  plea.  Neither  the  demurrer  to  this  plea, 
nor  the  motion  to  strike,  is  set  out  in  the 
record,  and  without  this  we  cannot  review  the 
action  of  the  court  in  overruling  the  motion 
and  demurrer. 

The  complaint  as  originally  filed  contain- 
ed seven  cojnts;  the  first  six  being  the  com- 
mon counts,  and  the  seventh  counting  on  a 
special  contract  The  Judgment  entry  recites 
that  the  first  six  counts  were  withdrawn,  and, 
"Issue  being  Joined  on  the  pleadings  herein," 
the  case  was  then  tried,  resulting  in  a  verdict 
for  the  defendant  There  were,  aa  shown  by 
the  record,  only  two  pleas,  designated  as  Nos. 
3  and  A.  These  purported  to  be  special  pleas 
of  non  est  factum  filed  to  the  seventh  count 
To  these  pleas  the  plaintiff  filed  a  special 
replication.  No  demurrer  was  filed  to  this 
replication,  but  Issue  was  taken  on  it  As 
we  have  often  said,  parties  may  try  their 
causes  on  such  Issues  as  they  may  see  fit  If 
the  cause  is  tried  on  an  insufflcient  or  Im- 
material plea  or  replication  without  objection, 
it  Is  too  late  to  complain  on  appeal  to  this 
court 

Under  the  allegations  In  the  replication  to 
the  special  pleas,  it  was  competent  for  the 
plaintiff  to  prove  by  the  defendant  on  his 
cross-examination,  when  introduced  as  a  wit- 
ness In  his  own  behalf,  that  he  (the  defend- 
ant) paid  the  freight  on  the  Jewelry,  and  the 
court,  therefore,  erred  in  not  allowing  this 
evidence.  The  court  also  erred  in  permitting 
this  witness  on  the  direct  examination  to  tes- 
tify against  plaintiff's  objection  that  Abbott 
said  that  Clover  had  gone.  This  was  purely 
hearsay  evidence.  For  these  errors  commit- 
ted by  the  court  the  Judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reveraed  and  remanded. 

HARALfiOM,  SIMPSON,  and  DBNSON, 
JJ^  cwcor. 


W.  r.  MAIN  &  CO.  T.  GALLOWAY. 
(Suprone  Court  of  Alabama.  May  11, 190S.) 

1.  Appui.  — Motion  worn  Hnr  Titu— Bs- 

VIEW, 

Where  thera  was  no  motion  for  a  new 
trial,  the  suffidencj  of  the  evidence  to  support 
the  verdict  cannot  oe  considered  on  aj^eaL 

2.  JunoHsnr— COHroRHiTT  to  Vkboict. 

Where  a  verdict  was  in  favor  of  defendant, 
it  was  proper  for  the  court  to  render  a  Jndg* 
meat  in  his  favor. 

[Bd.  Note. — For  cases  in  point,  sea  toL  80, 
Cent  Dig.  Judgment  (  446.] 

Appeal  from  drcnit  Goort^  ^nry  Oonnty; 
John  P.  Hubbard,  Judge. 

"Not  officially  reported." 

Action  by  W.  r.  Main  A  Co.  against  J.  H. 
Oalloway.  From  a  Judgment  In  favor  itf 
defendant  plalntlfla  appeal.  Affirmed. 

P.  A.  McDaniel,  for  an^tellantB.  Espy  ft 

Farmer,  for  appellee. 

HARALSON,  J.  There  are  two  assign- 
ments of  error  on  which  a  reversal  is  sought 
(1),  that  the  verdict  was  contrary  to  the  evi- 
dence, and,  (2),  that  the  court  erred  In  ren- 
dering Juti^ent  for  the  defendant 

There  were  no  exceptions  reserved  to  any 
part  of  the  record,  nor  to  any  part  of  the 
testimony  introduced,  and  what  the  court 
charged  the  jury  Is  not  shown. 

The  only  way  to  raise  the  question  as  to 
whether  the  evidence  supported  the  verdict 
was  by  a  motion  for  a  new  trial,  and  no 
such  motion  was  made.  The  first  assignment 
of  error,  therefore,  cannot  be  considered. 

There  Is  nothing  In  the  second  assignment 
of  error.  The  verdict  returned  was  in  favor 
of  defendant  and  It  was,  therefore,  proper 
for  the  coozt  to  render  a  Jndgmoit  In  bis 
favor. 

Affirmed. 

McCLELLAN,  C  J.,  and  DOWDBLL  and 
DENSON,  JJ.,  concur. 


WALKER  COUNTY  COAL  ft  MINERAL 

LAND  CO.  et  al.  v.  LONG. 
(Saprone  Court  of  Alabama.  Hay  16,  1906.) 

Receivers— Appotntment—Neckssitt  or  No 

TICE — SpECIAI,  BM130E1TCIES. 

Under  Code  1896,  S  789.  providing  that 
where  a  receiver  is  appointed  in  vacation,  rea- 
sonable notice  of  the  application  must  be  givm, 
or  good  reason  shown  for  failure  to  idve  tiie 
same,  that  the  directors  of  a  corporation  for 
which  a  receiver  was  asked  mi^ht  pmding  the 
appointmoit  of  the  receiver,  adjust  a  certain 
claim  and  Issue  negotiable  paper  of  the  compa- 
ny, was  not  ground  for  the  appointment  of  the 
receiver  without  notice  to  parties  adv^sely  in- 
terested, where  the  court,  on  the  day  on  whidi 
the  receiver  was  appointed,  issued  an  Injnnc- 
tion  restraining  all  the  parties  from  taking 
any  action  towards  the  settlement  of  the  claim 
in  question. 

[Ed.  Note. — ^For  cases  in  point,  sea  T<d.  42, 
Cent.  EMg.  Bccdvers.  i  54.] 

Appeal  from  COiancoy  Court,  JcOanon 
County ;  John  J,  Altman,  Otaancelln. 
"Not  officially  t^^arted." 
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Salt  by  T.  L.  Long  agalost  the  Walker 
Oonnty  Coal  &  Mineral  Land  Gompanr  and 
otbera.  From  a  decree  appolnttns  a  receiv- 
er, defendants  appeal.  Bemaed. 

W.  O.  DarlB  and  Lacy  ft  Lacr*  for 
pellants.  J.  H.  Bankhead.  St.,  B.  J,  Lowe, 
and  B.  K.  Campbell,  for  appellee. 

8IUPS0N,  3.  Tbe  policy  of  the  law  in 
this  state  Is  dearly  d^ned  In  tbe  statates 
and  decisions  of  this  court  to  the  effect 
that  a  recover  Is  not  to  be  aKwlnted,  witb- 
oat  notice  to  the  QppMlng  party,  unless  tiiere 
is  shown  to  be  a  strong  and  pressing  emer- 
gency rendering  Immediate  Interfereace  nee- 
esflary.  Code  1896,  |  799 ;  Bank  Florence 
T.  U.  B.  Savings  ft  Loan  Oa.,  104  Ala.  287, 
302,  16  Sonth.  lia  In  tbe  case  now  under 
consideration  the  only  special  reason  given 
In  the  petlticm  tor  a  recover  why  notice 
should  be  dispensed  with  is  that  '*8ald 
directors  may  In  tbe  meantime  compromise, 
adjns^  or  settle  with  said  L.  B.  Mnsgrove, 
and  Issue  n^iotlable  paper  of  the  conq)any, 
or  may  do  any  other  act  which  they  are  able 
to  do  to  prevent  the  defense  to  be  made 
Against  the  said  claim  on  Its  merits."  The 
injunctl<ni,  which  was  ordered  on  the  same 
day  as  ttiat  m  wl^  the  receiver  wu  ap- 
pointed, restrained  and  enjoined  all  of  the 
parties  "from  taking  any  action  towards  tbe 
compromise  or  settlement  of  said  claim  or 
decree."  Even  if  there  was  shown  any  ne- 
cessity for  HiB  appointment  of  a  receiver  at 
all,  whlfdi  Is  not  clear,  certslnly  there  was  no 
Immediate  necessity  Cor  the  ammlntment ;  and 
tbe  decree  of  the  chancellor  appointing  said 
recover  Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  a  J.,  and  TYSON  and  AN- 
DERSON, JJ^  concur, 


PLOTT  T.  ROBERTSON. 
(Sopreme  Court  of  Alabama.   May  16,  1005.) 

1.  TbOVEB     l.If D     OonVEBBTON  —  PiXADIHQ  — 
VABIANca. 

Where  defendant  purchased  two  bales  of 
cotton  in  controversy  on  October  16,  1903,  and 
shipped  them  the  nest  day,  and  there  was  no 
Other  evidence  tending  to  connect  defendant 
with  the  cotton  at  any  other  time  or  in  any 
other  way,  such  facts  were  Insafficloit  to  sup- 
pwt  a  complaint  alleginr  a  eonvaralon  of  the 
cotton  on  October  81,  1003. 

2.  TkKSPASS— FOBCB— Etiosnob. 

Where  defendant  purchased  certain  cotton 
and  shipped  the  same  the  next  day,  havinK  ob- 
talned  possesBlon  without  force,  he  was  not  lia- 
ble in  trespass  for  the  wrongful  taking  of  the 
cotton. 

[Ed.  Note.~FoF  cases  in  point,  see  voL  46, 
Cent  Dig.  Trespass,  {  4.] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; M.  B.  McCoUum,  Special  Judge. 

"Not  officially  reported." 

Action  by  H.  L.  Plott  against  Robert  C. 
Robertson.  From  a  Judgment  In  favor  of 
defendant,  plalntUt  aroeals.  Afllrmed. 


This  Is  a  suit  containing  two  counts,  one 
In  trover  and  one  ip  trespass;  and  the  proof 
shows  that  Parker,  from  whom  defendant 
bought  the  cotton,  had  mortgaged  his  crop  to 
plaintiff,  who  further  shows  that  the  defend- 
ant purchased  the  cotton  for  value  and  ship- 
ped It  the  same  day.  The  cotton  was  raised 
by  Parker,  but  all  his  crap  was  mortgaged 
to  plaintiff  to  secure  advances  to  make  the 
crop- 
Walter  Nesmlth  and  Daniel  Collier,  for 
appellant  Robert  F.  Peters  and  J.  H.  Bank- 
head,  Jr.,  tos  appellee 

DOWDBLL,  J.  The  complaint  is  compos- 
ed of  two  counts.  One  Is  in  trover  for  the 
conversim  of  two  bales  of  cotton  oa  the  Slst 
day  of  October,  1903.  The  other  comit  Is  In 
trewpass  for  the  wnmgfnl  taking  of  two  bales 
of  cotton,  but  the  date  of  the  alleged  trespass 
Is  not  alleged.  The  evidence  without  con- 
flict showed  that  the  defendant  purchased 
the  two  bales  of  cotton  In  controversy  from 
one  6.  W.  Parker,  tor  value.  In  the  town  of 
Fayette,  on  the  16th  day  of  October,  iSOZ, 
and  that  he  shiroed  It  the  next  day.  Then 
Is  no  evidence  In  the  record  which  tends  to 
connect  the  defendant  with  the  cotton  at  any 
other  time  or  in  any  other  way.  The  case, 
considered  wltii  reference  to  the  first  count 
showed  a  fatal  variance  betweoi  the  allega- 
tions and  the  proof.  Williams  v.  McKlssack, 
12S  Ala.  544,  27  Sonth.  922. 

Treqtass  implies  force.  "For  a  tort  com- 
mitted with  force  and  intentionally,  the  im- 
mediate consequence  of  which  Is  injury,  trM- 
pass  Is  tbe  apiMTopriate  remedy.**  Bell  v. 
Troy,  SS  Ala.  184;  Pmltt  v.  Ellington,  69 
Ala.  454.  We  cannot  discover  any  element 
of  force  In  this  transaction  so  far  as  tbe 
defendant  was  concerned,  and  while,  under  a 
properly  drawn  complaint,  he  might  have 
been  made  liable  for  a  conversion,  trespass 
would  not  He. 

Upon  tbe  whole  ease,  the  afBrmatlve  charge 
requested  by  the  defendant  was  property 
given,  and  tbe  Judgment  of  the  court  below 
Is  affirmed. 

Affirmed. 

HcGLBLLAN.  O.  J.,  and  TT80N  and 
DBNSON,  JJ.,  concur. 


LEWIS  V.  GLASS. 
(Supreme  Court  of  Alabama.  May  10;  IOOBl) 

1.  Apfeal— Review— DiscBRioir  ov  Loweb 
CouBT— Time  fob  Filing  Fleadinos. 

It  is  within  the  discretion  of  the  trial  Judge 
to  allow  a  defendant  to  file  a  plea  after  tbe  80 
days  allowed  therefor  by  the  act  of  1804-96 
(Pamph.  Acts  1894-95,  p.  586) ;  and  his  dis- 
cretion cannot  be  reviewed  or  controlled  on  ap- 
peal. 

[Ed.  Note.— For  cases  In  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  |  8810.] 

2.  Evideuce— Doouianrs— AUTBERTiCATioir. 

Where  a  mortg^e  was  net  filed  within  tiie 
movistons  of  Code  1896,  f  982,  prodding  tiwt 
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conveyancea  which  are  acknowledged  or  proved 
according  to  law  and  recorded  within  12  montlw 
from  their  dat«  may  be  received  in  evidence 
without  farther  proof,  iwoof  of  ita  execntion 
was  necessary  to  render  it  admissible  in  evi- 
dence. 

[Ed.  Note. — Fw  casea  In  point,  see  voL  20, . 
Cent  Diff.  Bvidaie%  I  IfiTO.] 

8.  Sahb. 

Wlmi  tben  la  an  attesting  witness  to  a 
mortgage,  its  execution  must  be  proved  by  such 
witness,  unless  It  be  shown  that  he  is  without 
the  Jurisdiction  of  the  court,  in  which  case  the 
execution  of  the  instrument  may  t>e  otherwise 
■hown. 

4.  Sau. 

Under  the  express  provision  of  Code  1896, 
S  1797,  the  execution  of  an  instrument  may  be 
proved  by  the  testimony  of  the  maker  thereof 
without  prodncinc  or  accounting  tor  the  ab- 
amce  of  the  attesting  witness. 

5.  Samb. 

The  ttcecution  of  a  written  Instrument  can- 
not be  proved  by  evident  ot  the  mater's  afr 
mission  of  such  execution. 

Appeal  from  Circuit  Court,  Morgan  Oonnty; 

Osceola  Kyle,  Judge. 

"Not  ofllclally  reported." 

Acttoa  by  O.  0.  Lewis  against  Sam  Q. 
Glass.  From  a  judgment  In  favor  of  de- 
fradant,  plaintiff  appeals.  Affirmed. 

John  R.  Sample  and  8.  A.  Lymie,  for  ap- 
pellant, m.  w.  Ckidbqr  ana  Wert  &  Wwt,  for 
appellee. 

DOWDBLL,  J.  The  bill  of  exceptions  In 
this  case  recites  as  follows;  "When  this 
case  was  called  for  trial,  on,  to  wit,  April 
27, 1003,  there  being  no  plea  of  the  defendant 
on  flle,  the  plaintiff  asked  for  a  Judgment 
against  the  defendant  The  court  refused  to 
grant  plaintiff's  said  demand  for  Judgment, 
and  allowed  the  defendant  to  flle  a  plea  of 
the  general  issue,  to  which  action  of  the  court 
the  plaintiff  reserved  an  exception.  That 
thereupon  both  plaintiff  and  defendant  an- 
nounced ready  for  trial,"  etc.  In  Hudson  v. 
Wood,  102  Ala.  631.  15  South.  356.  this  court 
held,  in  effect,  under  an  act  regrulatlng 
pleading  and  practice  (Acts  1890-91,  p.  351) 
contalnli^  the  same  proTislons  as  the  act  of 
18Mr^  (Pamph.  Acts  1894-95,  p.  586),  being 
the  <xie  here  under  consideration,  that  It  was 
within  the  discretion  of  the  trial  Judge  to 
allow  or  refuse  to  allow  a  plea  to  be  filed 
after  the  SO  days,  and  that  his  discretion 
cannot  be  reviewed  or  controlled  on  appeal. 
There  Is  no  merit  in  the  exception  taken  to 
the  court's  action  In  allowing  the  plea  to  be 
filed. 

Under  section  992  of  the  Code  of  1896  the 
mortgage  offered  in  evidence  was  not  self- 
proving,  and  proof  of  its  execution  was  nec- 
essary to  render  it  admissible  against  the 
objection  made  to  Its  introduction.  When 
there  Is  an  attesting  witness  to  the  Instru- 
ment, Its  execution  must  be  proven  by  such 
wltnees,  unless  It  be  shown  that  he  is  withont 
the  Jurisdiction  of  the  court,  In  which  case 
the  execution  of  the  Instrument  may  be  other- 
wise abowii,  MB  by  proof  of  bandwrlting,  et& ; 


or,  tinder  sectloik  1797  of  the  Code  of  1896, 
ezecatlon  may  be  proved  by  the  testimony  of 
the  maker  tbenot,  without  produdng  or  ac- 
counting for  the  absraoe  of  the  attestiiig  wit- 
ness. But  under  the  above  seetlon  of  the 
Code  the  execution  caonot  be  proven  by  evi- 
dence of  the  grantor's  or  maker's  admission 
that  be  executed  the  Instrument  Sledge  v. 
Slngley,  139  Ala.  846.  37  South.  98.  There 
was  no  error  In  the  several  rulings  of  tbe 
court  In  respect  to  the  attempted  proof  of  the 
execution  of  the  mortgage  and  its  introduc- 
tion In  evidence. 

We  fail  to  see  any  abuse  by  the  court 
of  Ita  discretion  and  pow^  in  refusing  to 
grant  the  plaintiff  a  continuance. 

There  is  no  error  in  the  record^  and  the 
Judgment  will  be  affirmed. 

IfcCLBLIiAN,  a  and  TT80N  and  DBN- 
80N,  J  J.,  ctmcor. 


FABMBB  T.  SBLLHiRS. 

(Supreme  Court  at  Alabama.  May  11,  190S.) 

Specific  PsiuroBUAnci  —  Coktbacts  —  Dk- 
acBiPTiON  or  Land— SirmoiEncT. 

In  a  bill  to  enforce  specific-  performance  of 
a  contract  by  defendant  to  convey  to  plaintiff 
certain  property  purchased  by  defendant  at  a 
sale  under  a  Judgment  against  plaintiif,  a  de- 
scription in  the  contract  of  the  land  as  that  pur- 
chased by  defendant  at  sheriETs  sale  was  not 
void  for  uncertainty,  as  It  was  capable  of  iKing 
made  more  definite  by  parol  evidence  vrlthout 
offending  the  role  against  varying  a  written 
contract  by  such  evidence. 

Appeal  from  Cliancery  Court,  Henry  Coun- 
ty; W.  L.  Parks,  Chancellor. 

"Not  officially  reported." 

Bill  by  a  B.  Sellera  against  B.  O.  Farmer. 
From  a  decree  overruling  a  deminrer  to  the 
amended  bill,  defendant  appeals.  Affirmed. 

For  prior  report  see  28  South.  490^  127  Ala. 
S16:  83  South.  829.  187  Ala.  112. 

T.  M.  Espy,  for  appellant  ^Ulam  C 
Gates,  for  appellee. 

DOWDBLL,  J.  The  present  appeal  Is  tak- 
en from  the  decree  of  the  chancellor  overrul- 
ing the  demurrer  to  the  bill  as  amended. 
When  the  case  was  first  here  on  appeal  from 
the  decree  of  the  chancellor  overruling  a  mo- 
tion to  dismiss  the  bill  for  want  of  equity 
(Farmer  v.  Sellers,  127  Ala.  316,  28  South. 
450),  we  tben  held  that  the  bill  had  equity. 
On  the  second  appeal,  which  was  taken  from 
a  decree  on  that  demurrer  to  the  bill  (Farmer 
V.  Sellers.  137  Ala.  112.  88  South.  829),  It  was 
held  that  the  bill  was  defective  and  open 
to  the  ground  of  demurrer,  in  that  it  failed 
to  aver  an  election  under  the  terms  of  the 
alleged  contract  as  to  whom  Fanner  should 
convey  the  land,  but  was  held  good  as 
against  other  grounds  of  the  demurrer.  Up- 
on reversal  and  remandment  of  the  cause, 
the  objection  pointed  out  and  for  which 
the  decree  waa  Banned*  wai  obrlatad  an 
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The  bill  u  IftBt  amended  nifficlently  sets 
out  the  contract  whicb  is  sougbt  to  be  spe- 
dflcally  enforced  and  the  consideration  there- 
for. The  bill  farther  shows  that  Oates  was 
authorized  In  writing  by  the  complainant 
to  make  the  contract,  and  in  this  respect 
there  was  a  compliance  with  the  statute  of 
franda.  The  averments  In  the  bill  show 
«  state  of  facts  wholly  different  from  the 
case  of  Robinson  t.  Driver,  182  Ala.  169,  SI 
South.  495,  cited  by  counsel  for  appellant 
and  which  clearly  differentiates  the  present 
case  from  that  one. 

Tbe  land  mentioned  In  the  contract  Is 
described  as  the  land  purchased  by  the  re- 
spondent at  sheriff's  sale.  Such  a  descrip- 
tion la  not  void  for  uncertainty.  It  Is  ca- 
pable of  being  made  more  definite  and  par- 
ticular by  parol  evidence  without  offending 
tbe  rule  against  varying  a  written  contract 
by  parol  evidence.  There  la  nothing  In  the 
demurrer,  beyond  what  we  have  adverted  to 
above,  but  that  has  already  been  considered 
and  passed  upon  on  the  former  appeals  In 
this  case.  There  was  no  error  in  overruling 
the  demurrer  to  the  bill  as  amended,  and 
the  decree  of  tbe  chancellor  wlU  be  affirmed. 

Affirmed. 

McCIiELLAJ7,  a  J.,  tnd  BABALSON  and 
DlfiNSOM,  JJh  concur. 


BBDDOW  et  aL  T.  BAOLBT  et  iL 
(Supreme  Omut  of  Alabama.  .Hay  18;  IMS.) 
1.  Affku— Habhuss  Ebbob— AnwssioN  or 

GVIDCNCC. 

In  an  action  for  the  recovery  of  land,  any 
«m-  in  permitting  a  snrveyor  to  testify  that  he 
had  been  told  that  a  line  he  ran  was  known  aa 
the  W.  survey,  was  harmless,  where  it  was 
shown  in  evidence  without  dispute  that  W,  had 
made  the  old  survey  referred  to. 

[Bd.  Note. — For  cases  In  point,  see  toL  8> 
Cent  Dig.  Appeal  and  Error,  H  ^61-4170.] 

Z  EVIDBHCK— BBLBVANOT. 

In  ejectment,  the  question  to  a  witness, 
"Did  he  do  some  writing  for  you  Saturday?"  the 
relevancT  of  which  was  not  made  to  appear,  and 
wiiich  referred  to  a  time  long  after  tbe  com- 
mencement of  the  anit,  was  ^<verly  excluded. 

Appeal  from  Olfcolt  Oourt,  Jeffentm  Ooim- 
ty;  A.  A.  Coleman,  Judges 

"Not  officially  r^rted." 

Action  by  William  Bagley  and  others 
against  Joe  Beddow  and  otbera.  From  a 
judgment  in  favor  of  plalntlfla,  deCendanta 
appeaL  Affirmed. 

Browning,  Harsh  &  Beddow,  for  appel- 
lants. Smnter  Lea  and  Arthur  L,  Brown, 
for  appellees. 

DOWDELL^  7.  The  appellees,  who  were 
plalntlfla  in  the  comrt  below,  relied  for  re- 
coTOT  of  the  land  In  queetlon  on  title  by 
adverse  posBeaston.  On  the  trial  of  the  case 
there  were  two  exceptions  reserved  to  the 


rulings  of  tbe  court  in  tbe  Introduction  of 
evidence.  The  first  exception  was  taken  to 
the  action  of  the  court  in  overruling  the  de- 
fendants' objection  to  the  question  asked  the 
witness  Wheelcock  by  the  plaintiffs,  *'I  will 
ask  you  If  any  person  told  you  the  line  you 
ran,  as  Indicated  by  this  red  line,  was  known 
as  the  Waldrop  survey?"  It  was  shown  that 
the  witness,  who  was  an  experienced  sur- 
veyor, had  surveyed  tbe  land  in  question, 
making  a  map  of  the  same,  which  was  in  evi- 
dence, and  In  making  the  survey  had  ob- 
served marks  on  trees  Indicating  an  old  sur- 
vey of  some  26  or  SO  years  before,  and  this 
was  along  tiie  same  line  tbe  witness  had  run, 
and  which  was  indicated  as  the  red  line  on 
the  map.  We  fail  to  see  any  merit  In  the  ob- 
jection to  tbe  evidence  that  he  was  told  by 
some  one  that  the  old  survey  was  known  as 
the  **Waldrop  surv^."  It  was  afterwards 
shown  In  evidence  and  without  dispute  that 
<me  Terrell  Waldrop,  a  county  surveyor, 
Dkade  the  old  survey  referred  to  some  86  or 
40  or  more  years  before.  If  there  was  «Tor 
In  the  admission  of  the  evidence  objected  to, 
there  was  no  possible  injury,  as  Is  clearly 
shown  from  the  record. 

The  second  exception  was  taken  to  the  - 
court's  action  in  sustaining  plaintiffs*  objec- 
tion to  tbe  question  asked  the  witness  John 
W.  Isaacs  by  defendants:  "Did  he  do  some 
writing  for  you  Saturday?"  The  pertinency 
or  relevancy  of  tbe  evidence  called  for  by 
this  question  is  nowhere  and  In  no  wise  made 
to  appear.  It  refers  to  a  time  long  after  tbe 
Institution  of  the  suit,  and,  no  mattOT  what 
the  answer  might  have  been,  whetbor  in  the 
afflrmatlTe  or  negative^  It  is  not  understood 
what  poesible  Influoice  It  could  have  had  on 
ttie  Issnea  In  the  caae.  The  line  up  to  which 
the  plaintiffs  claimed  was  indifflerentiy  called 
and  referred  to  tn  tbe  evidence  as  the  "old 
Une,"  tbe  "original  line,"  the  "fence  row,"  or 
the  "hedge  row."  The  evidence  without  con- 
flict showed  that  the  plaintiff  had  occupied 
and  claimed  up  to  the  line,  which  marked 
the  western  boimdary  of  the  land  In  dispute, 
for  40  years  or  more,  and  their  rights  were 
never  questioned  or  disputed  until  after  the 
purchase  by  McCutchoi  In  1885  of  the  land 
adjoining  on  the  west,  and  not  thai  until 
the  Ramseur  surv^  of  the  McGutchen  land 
In  1900,  when  the  aafne  was  platted  and  laid 
off  Into  small  lotiL  We  think,  on  tbe  undis- 
puted evidence,  the  court  might  well  have 
glTon  the  general  afflrmatlTe  charge  In  favor 
of  the  plaintiffs;  and  this  being  so,  and  the 
verdict  of  the  Jury  being  In  favor  of  the 
plaintiffs,  no  reversible  error  wu  committed 
in  the  charges  given  at  the  request  of  the 
plaintiffs,  or  In  the  refusal  of  tbe  one  re- 
quested by  tbe  defraidant. 

Aflinned. 

McOLBIiLAX,  a  3.,  and  TYSON  and  DBN- 
80N,  JJ.,  concur. 
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BOZONB  et  aL  t.  DANI&L. 
(Supreme  Ck>art  of  Alabama.   May  30,  1905.) 

1.  Pabtition— Adjubtuekt  of  Advances. 

Code  1886.  1 1469.  which  provida*  that  con- 
tnmtaiei  as  to  advancemsnti  are  cocnliabla  b»- 
fwe  tiiB  probata  court  on  the  application  elthw 
of  a  party  who  has  received  an  advancement  or 
of  a  i>arty  in  interest,  being  a  section  in  chapter 
S5,  relating  to  descents  and  distributions  of  the 
estate  of  deoeaaed  persons,  has  reference  to 
controversies  as  to  aavancementa,  as  to  whether 
they  have  been  made  or  not  and  their  amountB. 
but  does  not  authorize  the  probate  court  In 
partition  suits  to  adjust  and  equaliie  advance- 
menta  among  tanants  in  common  where  tbe 
lands  descend  from  a  common  ancestor. 

ncd.  Note. — For  cases  in  point,  see  roL  16, 
Gent  Dig.  Descent  and  Distribution,  I  416; 
vol.  38,  Cent.  Dig.  Partition,  S  229.] 

2.  Same— JuBisDicnoN  or  Equitt-Jubzbdio- 
TiON  or  Probate  Coubt— Effect. 

The  original  Jurisdiction  of  a  court  of 
equity  to  partition  lands  is  not  taken  away  by 
Code  1896,  S  8178,  providing  that  any  property 
held  by  joint  owners  or  tenants  in  common  may, 
on  the  written  application  of  any  one  of  them,  be 
decreed  to  be  sold  by  the  probate  court,  where  the 
same  cannot  be  equitably  partitioned  among 
ttiem;  but,  where  the  probate  court  first  ol^ 
tains  jurisdiction,  it  will  retain  It  to  the  ex- 
clusion of  a  court  of  eqni^.  in  tbe  absence  of 
some  special  cause  rendering  the  jnriadiction  at 
law  Inadequate. 

3.  Sams— JuBiBDicnoN  op  Probate  Coubt. 

Under  Code  1896,  i  S17S,  providing  that 
Any  property  held  by  joint  owners  or  tenants 
in  common  may,  on  flie  written  implication  of 
one  of  them,  be  decreed  to  be  sold  by  the  i^obate 
court,  when  the  same  cannot  be  equitably  divid- 
ed, the  probate  court  Iwb  no  jurisdiction  to  de- 
cree partition  where  the  lands  are  not  sus- 
eqrtlble  of  diTidon  into  equal  parta  w  parts  of 
equal  value. 

4.  Sauk— Coubt  ot  Equitt— Adjubtmbnt  or 
Advancbicentb. 

Where  a  court  of  equity  has  acquired  juris* 
diction  of  a  suit  of  partition  between  heirs,  It 
will  adjust  the  questions  of  advancements  be- 
tween Oiem.  > 

Appeal  from  Ohanceoy  Court,  Choctaw 
Coontr;  Thomas  H.  Smith,  Obancellw. 

"Not  officially  retorted." 

Bin  by  J.  WilUe  L.  Dimlel.  by  next  friend, 
against  W.  A.  Bosone  and  othCTs.  From  a 
decree  denying  a  motion  to  the  bill, 

defendants  appeal.  Affirmed. 

W.  P.  Qlover.  for  appellants.  Roaxdi  A 
McMillan  for  appellee 

HARALBON.J.  The-bliUlIegesthatonS^)- 
tnnber  80th,  1902.  the  complainant,  W.  Amos 
Bosane  "filed  In  the  probate  court  of  Oboctmw 
conn^,  Alalwma,  a  petltlmi  to  sell  tbe  above 
described  lands  (those  lands  to  which  this 
proceedtDg  relates)  for  partition  and  dlvlBion 
and  that  <m  to  wit,  January  12tii,  1908.  the 
said  court  made  an  order  and  decree  to  sell 
said  lands  for  that  purpose,  appointing  a 
commissioner  to  make  said  sale,  and  ordered 
same  to  be  made  on,  to  wit,  February  28rd. 
1908." 

Tbe  bill  was  filed  to  enjoin  the  further  pro- 
ceedings In  tbe  probate  court  In  the  matter  of 
the  sale  of  said  lands  for  partition  and  dlTl- 
glon,  alleging  that  said  proceedings  In  the 


probate  conrt  tot  partition  of  said  lands  are 
void  for  want  of  jurisdiction.  It  sought  a 
decree  of  the  eqtUty  court,  ordering  that  the 
lands  described  In  the  bill  be  sold  tor  parti- 
tl(m  and  dlvlslw  among  the  owners  thereof; 
ttiat  an  account  of  the  advancements  made 
by  Wm.  Bozane,  deceased,  to  any  of  his  heirs 
and  distributees  be  taken,  and  that  an  ac- 
count of  the  amounts  received  for  distribu- 
tion through  the  administration  of  the  prob- 
ate court,  by  each  heir  and  distributee  be 
taken,  so  that  the  shares  of  each  heir  may  be 
legalized  and  adjusted. 

The  defendants  moved  to  dismiss  the  bill 
for  want  of  equity,  and  to  dissolve  the  in- 
junction which  has  been  temporarily  granted, 
on  the  ground  that  the  bill  sets  forth  no  cause 
entitling  complainant  to  relief  by  injunction, 
which  motions  the  court  severally  overruled. 

Section  8178  of  the  Code  of  1896  provides 
that  "any  property,  real,  personal  or  mixed, 
held  by  joint  owners  or  tenants  In  common, 
on  the  written  application  of  any  one  or  more 
of  them,  may  be  decreed  to  be  sold  by  the 
probate  court  of  the  county  tn  which  snch 
prorpearty  is  situate,  •  •  •  what  tbe  same 
cannot  be  equitably  dlrided  or  partltttmed 
among  them,"  etc 

Section  1469  [Hx>videB,  that  "controversies 
as  to  advancements  are  cognizable  before  the 
probate  court,  on  tbe  application,  either  of  a 
party  who  has  received  an  advancement,  or  of 
a  party  in  Interest,  who  alleges  that  an  ad- 
V  an  cement  baa  been  made,  and  upon  demand 
of  elthw  party,  an  Issue  in  writing  shall  be 
made  up  under  the  direction  ot  the  conrt,  and 
tried  by  a  Jury  as  In  other  cases  of  contested 
fact- 
It  is  to  be  observed,  that  tids  section  occurs 
in  chapter  SS  of  the  Code,  under  tbe  bead  of 
descents  and  dlstrlbuttons  of  the  estates  of 
deceased  persons,  and  has  reference  to  con- 
troversles  as  to  advancemraits,  as  to  whether 
they  have  bem  made  or  not,  and  their 
amounts,  but  It  does  not  go  to  the  extent  of 
authwlzlnff  tbe  probate  oourt  in  partition 
suits  to  adjust  and  eqnaUie  advaneranaits 
among  tenanto  In  common,  when  tiw  lands 
descend  from  a  common  ancestor.  Tbe  pro- 
bate court  In  decreeing  partition,  la  limited 
to  tbo  powwB  outf  erred  on  it  1^  statute. 
Courts  of  equity  bad  olgbial  jurisdiction  to 
partition  lands  among  joint  owners,  or  tesi- 
ante  in  common  and  this  original  jnrlsdlctliHi 
is  not  taken  away  by  any  power  conferred  by 
by  statute  tm  the  probate  court  Donnor  v. 
Quartennas,  90  Ala.  164.  8  Bonth.  71B,  24  Am. 
St  Bep.  778;  Wllkerson  t.  Stuart,  74  Ala. 
108.  The  rule  is,  that  these  two  conrto  In 
such  cases  have  cmcurrrat  jurisdiction  in  all 
matters  conferred  by  stetnte  on  the  probate 
court,  and  whichever  court  first  obtains  Jurle- 
dIcti<Hi  in  such  matters.  In  the  absence  of 
some  special  cause  rendering  tbe  jurisdiction 
at  law  inadequate,  retelns  it  to  the  exdusiou 
of  the  other.  Wllkerson  t.  Stuart  74  Ala. 
203;  Hause  t.  Hause,  67  Ala.  262. 
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Tbe  probate  conrt,  as  baa  iMen  decided,  has 
no  jurisdiction  to  decree  partition  where  the 
lands  are  not  susceptible  ol  division  into 
equal  parts,  or  [orto  of  equal  value;  and 
this  cannot  be  done,  when  parties  own  on- 
equal  Interests.  Ward  v.  Cwbett,  72  Ala. 
4S&  In  MarsbaU  r.  Marshall.  86  Ala.  389,  6 
South.  477,  it  was  held,  that  "the  probate 
conrt  has  no  power  to  compensate  for  inequali- 
ties In  the  partition ;  nor  to  take  an  account 
of  rents,  not  to  provide  for  relieving  the  lands 
of  incumbrances;  nor  to  adjust  and  equalize 
tbe  advancements  among  the  tenants  In  com- 
mon, when  the  lands  descended  from  a  com- 
mon ancestor.  Only  the  powers  of  a  court  of 
equity  are  ample  to  accomplish  these  pur- 
poses." 

Having  Jurisdiction  for  any  purpose,  the 
cbascray  conrt  might  well  settle  and  adjust 
the  questions  of  advancements  betwera  the 
httas.  This  right  Is  of  equitable  cognizance. 
Oomer  v.  Shehee,  129  Ala.  588,  30  South.  95. 
87  Am.  St  Bep.  78;  Bfarshall  v.  IfarBhall, 
supra. 

The  decree  of  the  chancery  court  Is  affirmed. 

McGLBLLAN,  a  3.,  and  DOWDELL  and 
DBN80N,  JJ.,  concur. 


BAKER  V.  STARLING. 
(Supreme  Coart  of  Alabama.   Jane  4,  1905.) 

1.  Rtcketxbs — APFonvTiiKirr — Bnx. 

Where  a  bill  for  the  appointment  of  a  re- 
ceiver In  ejectment  to  take  cnarse  of  roits  and 
profits  averred  that  plaintiff  had  a  ffood  1^1 
title  to  the  land,  that  defeodant  was  Insolvent, 
and  that  there  was  probable  danger  that  tbe 
rents  woald  be  lost,  it  was  snffident 

2.  StifdUtiozts — SlraxoT  —  AppoiimuNT  o» 
Rxcnvis. 

Pending  an  action  of  ejectment,  plaintiff 
filed  a  bill  to  obtain  a  receiver  on  the  hearing, 
and  a  tew  days  after  filed  a  petition  for  snch 

Spointment  immediately,  bat  before  It  was  act- 
on plaintiff  Btipnlated  that  the  applteatlon 
■hoold  not  be  presented  to  the  cbancellor,  and 
that  no  receiver  ^ould  be  appointed,  bnt  that 
snch  fact  ahoald  not  affect  ue  rights  of  the 
parties  to  the  cause,  bnt  that  the  chancery  court 
Bhonld  proceed  to  a  hearing  of  the  cause  on  its 
merits.  Setd,  tliat  complainant  was  not  there- 
by precluded  from  obtaining  a  receiver  after  a 
hearing  of  the  cause  on  the  merits  of  Us  bill. 

Appeal  from  Chancery  Court,  Oeneva  Coun- 
ty; w.  L.  Parts,  Ohancellw. 

"Not  offldally  reported." 

Action  by  Joe  Baker,  Jr.,  against  L  A 
Starting.  From  a  decree  refuslog  the  ap- 
pointment of  a  receive,  plalntifr  appeals. 
Reversed. 

Sq>y  &  Farmer,  for  appellant  W.  O.  Mul- 
isvt  antellee. 

ANDERSON,  3.  A  bill  filed  by  a  plaintiff 
to  an  action  of  ejectment,  which  seeks  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
rents  and  profits  of  the  land  pending  the  suit 
contains  equity,  when  it  avers  that  tbe  plain- 
tiff has  a  good  legal  title  to  the  land,  that  tbe 


defendant  is  insolvent  and  there  Is  probable 
danger  that  the  rents  will  be  tost  13eacb  on 
Receivers,  {  499;  Am.  Freehold  Mort  Co.  v. 
Turner,  96  Ala.  272,  11  South.  211.  The 
averments  of  tbe  bill  In  the  case  at  bar  were 
proven,  and  the  complainant  was  ^titled  to 
the  relief  sought 

The  bill  was  filed  for  tbe  sole  purpose  of 
getting  a  receiver  upon  the  hearing  thereof, 
but  a  few  days  after  the  filing  thereof  tbe 
complainant  filed  a  petition  for  tbe  appoint- 
ment of  a  receiver  Instanter.  The  counsel 
in  the  case  then  entered  into  an  agreement  In 
writing,  before  the  submission  of  the  cause, 
which,  together  with  other  things,  provided 
**that  the  application  for  the  appointment 
of  a  recover  should  not  be  presented  to  the 
chancellor,  and  that  no  receiver  should  be  ap- 
pointed, but  that  the  fact  that  no  receiver  is 
appointed  shall  not  in  any  way  affect  tbe 
r^hts  of  tbe  parties  to  this  cause ;  that  the 
said  chancery  court  shall  proceed  to  the  hear- 
ing of  the  cause  upon  the  merits,"  etc.  We 
think  the  complainant  thereby  obligated  him- 
self not  to  press  the  petition  for  the  appoint- 
ment of  a  receiver,  but  was  In  no  way  pre- 
cluded from  getting  one  after  the  hearing  of 
the  cause.  If  so  entitled  under  the  averments 
of  the  bill  and  the  proof,  as  the  agreement 
provided  that  the  cause  was  to  be  submitted 
upon  its  merits,  and  the  sole  equity  of  the  bill 
was  the  appointment  of  a  receiver. 

The  decree  of  the  chancellor  Is  reversed, 
and  the  cause  Is  remanded,  in  order  that  tbe 
court  below  may  make  tbe  pn^wr  order  ai^ 
pointing  a  receiver. 

Reversed  and  remanded. 

McGLELLAN,  a  J.,  and  TYSON  and  SIMP- 
SON, 33^  concur. 

ARNETT  V.  WESTERN  RT.  OP  ALABAMA 

(Supreme  Court  of  Alabama.  Jane  6,  1905.) 

Exceptions,  Bni.  or — ^Tntc  or  Fnnra — Ez- 
TEvrsioiT  BT  Judge. 

Under  Acts  1900-01,  pp.  880,  8S1,  legulnt- 
Ing  the  practice  of  the  Montgomery  city  conrt, 
and  requiring  bills  of  exceptions  relating  to  the 
trial  of  civil  cases  to  be  signed  by  the  presiding 
Jadge  within  80  days  after  tlie  trial  of  the  is- 
sues, unless  the  time  for  signing  Buch  bill  is 
extended  by  agreement  or  by  order  of  the  pre- 
siding judge,  an  order  for  the  extension  of  the 
time  for  filing  a  bill  of  exceptions  must  be 
made  by  tbe  presiding  Judge,  and  not  by  tbe 
court 

Appeal  from  Cltr  Court  of  Montgomery; 
A  D.  Bayr^  Jtidga 

''Not  oflldally  reported." 

Action  between  William  T.  Amett  and  the 
Western  Railway  of  Alabama,  rrmn  a  Judg- 
ment for  the  latter,  the  former  appealsL  Af- 
firmed. 

0mm  ft  Weil,  for  appellant  George  P. 
Harrison,  for  appellee. 

TTSON.  J.  The  Judgmrat  for  which  tbe 
appeal  Is  proaecoted  was  rendered  <m  the  lOtb 
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day  of  February,  1904.  Under  tlie  act  lega- 
latlns  the  practice  and  procedure  of  the  court 
trying  the  canse,  the  Judgment  became  final 
80  days  after  its  rendition.  It  Is  also 
proTlded  by  that  act  that  all  bills  of  excep- 
tions relating  to  the  trial  of  dvil  causes  must 
be  signed  by  the  prraldlng  Judge  within  30 
days  after  the  day  on  which  the  Issue  or  Is- 
sues of  fact  to  which  the  bill  of  exceptions 
relates  was  tried,  unless  the  time  for  signing 
such  bill  of  exceptions  is  extended  by  agree- 
ment of  parties  or  their  counsel,  or  by  order 
of  the  presiding  Judge  as  now  authorized  by 
law  respecting  the  signing  of  bills  of  excep- 
tions in  the  drcnlt  court  Acts  1900-01,  pp. 
S30,  831.  The  paper  In  the  record  purporting 
to  be  a  bill  of  exceptions  was  signed  on  April 
IS,  1904.  The  orders  for  the  extension  of 
time  for  Its  signing  were  made  by  the  court, 
and  not  by  the  Judge.  Scott  r.  State  (Ala.) 
37  South.  866,  in  condoslTe  on  the  point  that 
the  authority  tb  extmd  the  time  tor  the  sign- 
ing of  the  bin  of  exertions  Is  conferred  upon 
the  Jndge,  and  not  upon  the  court,  and  that 
the  paper  Is  not  a  bill  of  exceptions,  because 
not  signed  In  conformity  with  the  require 
ments  of  the  statute. 

The  only  assignment  of  error  relates  to  mat- 
ters which  must  be  shown  by  a  bill  of  ex- 
cations.  With  no  bill  of  exceptions  in  the 
record,  the  Jndgmeat  must  be  afllrmed. 

McGLELLAN,  O.  J.,  and  SIMPSON  and 
ANDBBSON,  33.,  concur. 


WItiSON  T.  8TATB. 
(Baprsme  Court  of  Alabama.  June  1,  lOOES.) 

1.  Landlosd  and  Tenart— Lien— Gohtbaot 
IK  Wbiting. 

It  Is  not  necessary  that  a  teat  contract  for 
a  year.  In  order  to  give  the  landlord  a  lien, 
should  be  In  writing. 

2.  Cbihutal  Law — Bkst  awd  SeconnAKr  Bn- 
DKiTCE — Warmi?  Contract — Fabol  Pboot. 

Where  a  rent  contract  for  a  year  had  been 
reduced  to  writing  by  the  parties,  It  determined 
their  rights,  and  It  was  error  for  the  conrt.  In 
a  criminal  prosecntlon  based  thereon,  to  per- 
mit the  state  to  prove  the  terms  of  such  con- 
tract by  parol. 

[Ed.  Note.— For  cases  tn  point,  see  toL  14^ 
Gent  Dig.  Criminal  Law,  I  mi 

3.  Same— Bkabsat. 

Where  a  landlord  had  no  personal  knowl- 
edge of  the  weight  of  certain  cotton  In  question, 
eTidence  with  referenoe  to  sadi  wdght  based 
on  hearsay,  was  inadmisslhle. 

[Ed.  Note. — For  eases  In  point,  see  viA.  14, 
Cmt  IHg.  Criminal  Law,  fiS  973,  976.] 

4  Landlobo  and  Tenant — BxnNauiSHifKNT 
or  LncN. 

Where  a  landlord  surrendered  her  tenant's 
note,  by  which  he  agreed  to  deliv^  a  certain 
amount  of  cotton,  stating,  "It  would  be  a  matter 
of  honor,  •  *  •  and  I  am  going  to  trust 
yon,  and  let  you  have  your  note,"  such  sur- 
r^der  did  not  amount  to  an  extinguishment  of 
her  landlord's  lien  for  any  balance  that  might 
be  due  on  hir  rental  eontnwt  w  a  antter  of 
law. 


S.  Saub— WwursrDii  Buotal  m  Taaaaar — 
iNBTBuonona. 

Where,  In  an  action  against  a  tenant  for  a 
wrongful  removal  property  on  which  his 
landlord  had  a  lien,  she  testified  that  har  son, 
as  her  agent  notified  defwdant  not  to  move 
tlie  iMToperty  from  the  premises,  the  court  prop- 
erly refused  to  charge  that,  If  she  surrendered 
her  rent  contract  and  told  defendant  she  would 
leave  it  to  his  honor  to  pay  the  balance  doe. 
defendant  could  not  be  convicted,  unless  the 
jury  further  believed  from  the  evidence  that 
''she"  notified  defendant  not  to  remove  the  prop- 
erty  befon  he  did  so. 

i^peal  from  City  Conrt  of  UontcomeEr; 
W.  H.  Thomas,  Judge. 

"Not  officially  reported.** 

Weslc7  Wilson  was  conTieted  of  aelltng 
or  removing  c«tRin  com  for  the  pnipote  of 
hindering,  delaying,  or  denuding  oae  ML  B. 
Johnson,  wlio,  It  was  alleged,  bad  a  valid 
claim  thereto  under  a  written  Instrnmait 
f  Mr  rent  or  adTancea,  and  lie  appeals.  Ba- 
yersed. 

The  contract  of  rental  was  in  words  aa 

follows: 

"Mamie,  Ala.,  January  23.  1003. 
"This  rent  note  surtlfise  that  Wesley  Wil- 
son is  to  pay  to  the  order  of  Mrs.  M.  EL 
Johnston  800  pounds  of  Unt  cotton  for  rent 
of  land  ond  or  before  the  first  day  of  October 
to  be  paid  land  nond  as  the  swamp  Piaae 
and  the  Sidney  Farm. 
"Jim. Bailey.  Mrs.  M.  B.  Johnston. 

"Wesley  Wilson." 

In  rtfermice  to  the  delivery  of  the  note, 
Mn.  Johnston  testified:  "If  I  let  you  have 
my  note,  and  the  cotton  does  not  vraigh 
enough  to  pay  me,  I  will  have  no  showing  for 
my  money,  and  It  will  be  a  matter  of  honor 
with  you;  and  I  am  gt^g  to  trust  yon.  and 
let  you  have  yonr  note." 

Charge  No.  2,  requested  by  the  defendant, 
la  as  follows:  "If  the  Jury  believe  from  the 
evidence  that  Mrs.  M.  B.  Johnston  surrender- 
ed up  her  note  and  contract,  and  at  the  time 
of  so  doing  she  told  htm  that  she  would  leave 
it  to  his  honor  to  pay  fbB  balance  due  ber. 
If  anything  were  found  to  be  due,  then  the 
court  charges  the  Jnry  that  the  defendant 
cannot  be  convicted  for  removing  property 
iqwn  which  she  (Mrs.  M.  B.  Johnston)  bad  a 
claim,  unless  the  Jury  further  believes  frmn 
the  eridence  ttmt  she  notified  the  defWidant 
not  to  more  such  nw^perty  betine  lie  did  so.** 

George  Stowers,  for  appellant  Uasaer 
Wilson,  Atty.  Oen.,  for  ttie  State. 

DBNSON,  J.  The  defmdant  was  indicted 
and  convicted  for  selling  or  removing  50 
bushels  of  com  for  the  purpose  of  hindering, 
delaying,  or  defrauding  M.  B.  Johnson,  who. 
It  was  alleged  tn  the  Indictment  liad  a  law- 
ful and  valid  claim  thereto  under  a  written 
Instrument  Hen  created  by  law  for  rent  or 
advances,  or  other  lawful  and  valid  claim, 
verbal  or  written.  The  lien  relied  upon  by 
the  state  was  one  for  rent  of  land  rented  by 
the  defendant  from  M.  B.  Johnson  for  the 
year  1908.  It  was  not  necessaiy  to  Oe  n- 


Digitized  by 


MotfUIiLAN  V.  LONG.  777 


lidtty  Qt  the  rental  contract  between  the 
defendant  and  Mra.  JohnBon  that  It  shonld 
have  been  reduced  to  wrtUng;  bnt  they  saw 
proper  to  reduce  It  to  wrlUng,  and,  having 
done  so,  the  writing  became  the  only  reposi- 
tory of  the  terms  of  the  contract  that  was 
made,  and  the  best  evidence  of  the  agreement 
by  the  parties.  All  parol  n^otlatlons  or 
agreements  between  the  parties  with  refer- 
ence to  the  subject-matter  became  merged  In 
the  written  contract  npon  Its  execution. 
Oreenleaf  on  Evidence,  I  87;  Gordon  v. 
PblHipB,  13  Ala.  565;  Thomason  v.  Dill,  30 
Ala.  444;  Scarborough  v.  Beynolds.  12  Ala. 
252. 

When  a  written  contract  defines  and  de- 
termines the  relative  rights  of  the  parties  be- 
tween themselves,  and  Is  a  main  Issue  In  the 
cause,  It  Is  the  best  evidence  of  Its  terms. 
It  Is  clear  that  the  written  contract,  a  copy 
of  which  Is  set  out  in  the  record,  determlnea 
the  rriatlon  that  existed  between  Mrs.  John- 
son and  the  defendant,  and  was  one  of  the 
main  Issues  In  the  case.   Without  proof  of 
the  contract.  It  could  not  have  been  determin- 
ed that  Mrs.  Johnson  had  a  lien  on  the 
com  alleged  to  have  been  removed  or  sold. 
Street  t.  Nelson,  67  Ala.  S04;  EUerson's  Oase, 
69  Ala.  1.  The  written  contract  was  la  pos- 
■esBlon  of  defendanfe  attorney  In  court,  and 
at  the  request  of  the  solicitor  was  dellTered 
to  him.  The  solicitor  offered  the  contract  In 
erldeoce,  but  an  objection  by  the  defendant 
that  its  execatlim  had  not  been  proved  waa 
proper^  sustained  by  the  court.   The  court 
then,  against  the  objection  of  the  defendant, 
allowed  the  state  to  prove  by  parol  the  terms 
of  the  contract  between  Mrs.  Johnson  and  the 
defendant   In  tills  ruling  the  court  erred. 
Street  t.  Kelly,  fl7  Ala.  478;  Street  v.  Nelson, 
67  Ala.  604;  BUerson's  Case,  60  Ala.  l.  it 
dear^  appears  that  Mrs.  Johnson's  testimony 
with  reference  to  the  weight  of  the  cotton 
was  based  upon  hearsay,  not  on  ber  personal 
knowledge  of  the  focts.  The  court  erred  In 
OTermling  tbe  objection  interposed  to  It 
We  cannot  say  as  a  matter  of  law  that  the 
delivery  of  the  note  by  Mrs.  Johnson  to  the 
defendant  under  the  circumstances  testified 
to  by  her,  was  an  extinguishment  of  her  lien 
as  landlord  for  any  balance  that  was  or 
might  have  been  due  ber  on  tiie  rental  con- 
tract Hence  charge  2,  refused  to  the  defend- 
ant was  properly  refused.   Moreover,  Mrs. 
Johnson  testified  that  her  son.  as  ber  agent 
notified  defendant  not  to  more  the  com  from 
the  premises;  and  the  charge  was  calculated 
to  impress  the  jury  with  the  beUef  that  the 
notice  given  was  not  effective,  unless  given 
by  Mrs.  JtAnson  In  persML  There  was  no 
error  in  refusing  the  affirmative  char^  re- 
quested by  the  defendant 

For  tiie  errOTB  iK>inted  oat  the  jndgmmt  of 
conviction  mnst  be  reversed,  and  the  cause 
remanded. 
Reversed  and  remanded. 

McGLELLAN,  0.  J.,  and  DOWDBLL  and 
ANDBBSON,  JJ..  concur. 


T.  J.  HATTOX  CIGAR  &  TOBACCO  CO.  v. 
GATO  GIOAB  CO. 

(Siwrane  Conrt      Alabama.  June  6,  1006.) 

1.  TRIAI. — nnAUTHOBIZSD  TEBH — ElTlCT. 

Where  a  cauae  was  Cried  at  a  time  not  fixed 
by  law  for  holding  the  court,  the  Judgment  wa» 
void. 

2.  APPUL — Von>  JUDOMEin' — Dibmibsai- 

An  appeal  from  a  void  judgment  will  be 
dismissed. 

Appeal  from  Circuit  Court,  B£ontgomery 
County ;  T.  Scott  Sayre,  Judge. 

"Not  officially  reported." 

Suit  between  tbe  T.  J.  Mattox  Cigar  ft  To- 
bacco Company  and  the  Oato  Cigar  Company. 
From  the  judipnent  the  former  appeals.  Dis- 
missed. 

This  cause  was  tried  by  Hon.  T.  Scott 
Sayre,  as  Judge  of  the  Flfteoith  circuit  creat- 
ed by  what  is  cranmoniy  known  as  the  "Lnak 
BUL**  Tbe  conrt  was  convened  on  the 
day  of  ISay,  1004,  and  this  Jud^ent  was 
rendered  on  the  18th  day  of  May,  1904. 
Under  subsection  6,  I  000.  of  the  Code, 
tiie  time  for  holding  courts  In  Montgomery 
county,  which  was  formo'ly  In  the  Second 
judicial  circuit  is  fixed  oo  the  eightii  Monday 
after  tbe  fourth  Monday  bi  March'  and  Sep- 
tember. This  would  make  tbe  spring  term  of 
the  court  in  the  year  1904  begin  on  the  23d 
of  Hay.  At  the  time  this  judgment  was 
rendered  the  court  in  the  Second  circuit  un- 
der section  900  of  tbe  Code,  was  being  held,  or 
ought  to  have  been  held,  in  Bntier  county,  in 
the  Second  circuit 

J.  M.  Chilton,  for  appellant  Stelner.  Oram 
ft  Well,  for  appellee. 

ANDERSON,  J.  This  case  was  tried  by  the 
judge  of  tbe  Fifteenth  circuit  at  a  time  fixed 
by  a  law  heretofore  declared  unconstitutional, 
and  not  at  a  time  fixed  by  law  for  holding 
the  circuit  court  for  Montgomery  county. 
Consequently  there  was  no  judgment  which 
would  support  an  appeal,  and  this  one  must 
be  dismissed,  upon  the  authority  of  Walker 
V.  State  (Ala.)  80  South.  242. 

Appeal  dismissed. 

McCLELLAN,  C  J.,  and  TYSON  and  SIMP- 
SON. JJ.,  concur. 


McMULLAN  v.  LONG. 
(Sapreme  Court  of  Alabama.  June  6,  1906.) 

1.  evideivci  —  jvdicul  nonok  —  txbic  ot 

Court. 

The  Snpreme  Court  will  take  Judicial  no- 
tice tiiat  a  circuit  court  convened  od  a  certain 
day  and  that  Its  session  was  limited  to  a  cer- 
tain time. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  I  66.1 

2.  Appeal— Bill,  of  BxcKpnons — SroniMe  nr 
Vaoatioh— BHxnD. 

That  a  bill  of  ezceptiona  signed  in  vaca- 
tion may  be  considered,  it  Is  not  enough  that 
it  states  ttiat  an  order  was  made  extendiag  the 
time  for  signiog  till  after  the  end  of  tbe  term, 
but  soeli  order  must  apfim*  In  Uw  record. 
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80  SOUTHBRM  BBFOBTBB. 


(Ala. 


Appeal  from  Circuit  Oomt,  Bntler  Gountr; 
J.  C.  Blchardson,  Jndge. 

"Not  officially  reported." 

Action  by.  J.  Lee  Long  against  O.  H.  Mo- 
Mullan.  Judgment  tm  plalntUt.  Defendant 
appeals.  Affirmed. 

Lace  ft  Crenshaw,  tor  appellant  FOTreU 

&  Hamilton,  for  appellee. 

TTSON,  J.  The  point  la  made  by  counsel 
for  appellee  that  the  paper  In  the  record 
purporting  to  be  a  bill  of  exertions  cannot  be 
considered,  because  signed  by  the  judge  tu 
vacation;  that  no  agreement  in  writing  by 
counsel,  or  order  of  the  court  made  in  term 
time,  pursuant  to  the  requirements  of  the 
statute,  extending  the  time  for  Its  signing, 
is  shown  -by  record.  This  paper  purports 
to  have  been  signed  on  the  15th  day  of  June, 
1904.  This  court  Judicially  knows  that  the 
court  convened  on  the  2d  day  of  May,  1004, 
and  that  its  session  was  limited  to  8  weeks. 
The  paper,  therefore,  on  its  face  shows  that 
it  was  signed  by  the  judge  after  the  adjourn- 
ment of  the  court 

It  Is  true  It  contains  the  statement  that  on 
motion  of  defendant  it  was  ordered  by  the 
court  that  defendant  be  allowed  30  days  after 
the  adjournment  of  the  court  within  which 
to  prepare  and  tender  his  bill  of  exceptions. 
But  this  amounts  to  nothing  more  than  a  mere 
recital  or  statement  by  the  Judge  that  such 
an  order  was  made,  which,  if  made,  Is  a 
matter  of  record  in  the  trial  court  The 
order  nowhere  apiwars  In  the  transcript 
of  the  record  of  the  lower  court  or  In  the 
paper  purporting  to  be  the  bill  of  exceptions. 
It  has  been  frequently  held  by  this  court  that 
Bucb  an  order  must  appear  In  the  record  and 
that  Its  omission  cannot  be  supplied  by  a 
redtal  in  the  bill  of  exceptions.  Dantzler 
T.  Swift  Creek  MUl  Co.,  128  Ala.  410,  30 
South.  674;  ZIon  Fountain  Lodge  v.  Folkes, 
182  Ala.  609.  82  South.  485;  Masslllon  El.  &  T. 
Oo.  V.  Arnold,  138  Ala.  368,  32  South.  694; 
Peterman  t.  State,  189  Ala.  181,  86  South.  767. 
The  paper  purporting  to  be  a  bill  of  excep- 
tions. tberef(H%,  cannot  be  considered. 

Errors  assigned  being  such  as  can  only  be 
presented  by  bill  of  exceptions,  the  Jndgmait 
must  be  affirmed. 

McCLBLLAN.  C.  J.,  and  SIMPSON  and  AN- 
DEBSON,  JJ.,  concur. 


BABNETT  t.  STATS. 
(Supreme  Court  ot  Alabama.  June  ZO,  1906.) 

1.  OaiHinAi.  Law— BviDCHOB— Declautioiis 

— Hbabsat. 

On  a  criminal  prosecution,  It  was  proper  to 
exclude  evidence  of  statements  made  by  phy- 
Blclans,  since  deceased,  as  to  the  mental, con- 
dition of  accused. 

2.  SaMI— INSANITT— MlNTAL  CONDITION. 

On  a  criminal  prosecution,  evidence  that  de- 
fendant had  been  working  as  a  carpenter,  and 
that  he  did  the  work  wul,  shortly  befm  the 
crime,  warn  admlaslUe  on  tiw  dcioua  of  In- 
sanity. 


8.  Sauk  —  Qussnom  to  WmraM— Yagct 

QuBsnon. 

On  a  criminal  proeeeatlon,  there  was  no 
error  in  sustaining  an  objection  to  a  question  to 
a  witness  as  to  whether  accused  had  "spdla"; 
the  question  being  vague  and  indefinite. 
4.  Samc— Appkal— Haemlkbb  Ebbob. 

On  a  criminal  prosecution,  any  error  In 
admittinc  evidence  as  to  an  attempt  to  send 
accused  to  an  insane  asylum  was  cured  by  sub 
sequently  ruling  out  the  testimony. 

6.  Cbiuinai.  LAw^lKOTBucnoNa— Abqumkh- 

TATIVX  iNSTBUCnONS. 

On  a  prosecntion  for  murder,  a  requested 
InstTDctlon  that  the  jury  might  find  defendant 
guilty  of  murder  In  the  second  d^ree  and  fix 
the  punishment  of  murder  in  the  second  de- 
gree, provided  that  the  Jury  were  not  reason- 
ably satisfied  from  the  evidence  that  at  the  time 
he  fired  the  fetal  shot  he  was  insane,  was  prop- 
erty refused  aa  atgumsntatlve. 
6l  Sahx. 

On  a  prosecution  for  murdu,  a  requested 
Instruction  that  no  afflicted  Insane  person  should 
under  the  laws  be  convicted  ot  any  crime  was 
properly  refused  as  aignmentatfve. 

7.  Sauk. 

On  a  prosecntion  for  murder,  a  remiested 
instruction  that  there  was  no  presompuon  of 
sanity  of  the  defendant  from  the  fact  that  he 
was  not  sent  to  the  insane  asylum,  as  argued 
by  the  aoUdtor  for  the  state*  was  properly  re- 
fused as  arsnmaitatlva. 
&  Sauk. 

For  a  like  reason  It  was  proper  to  refuse 
a.  requested  Instmctlon  that  there  was  no  pre- 
sumption arising  from  the  law  or  evidence  that 
the  defendant  was  discharged  by  the  court  after 
his  trial  at  a  certain  time,  because  the  court  up- 
on investigation  decided  tbaX  he  was  not  wa 
Insane. 

9.  Sauk. 

For  the  same  reason  It  was  proper  to  refuse 
a  requested  instruction  that,  if  the  Jury  were 
not  reason^ly  satisfied  from  the  evidoice  that 
at  the  time  defendant  fired  the  ^tal  i^ot  he 
was  Insane,  they  might  convict  him  and  fix  his 
punishment  at  murder  In  the  second  degree. 

10.  Sauk. 

On  a  prosecution  fOr  murder,  the  conrt  was 
requested  to  charge  that  the  evidence  of  defend- 
ant's mother  was  undisputed,  and  that  it  should 
be  considered,  together  with  all  the  evidence, 
and  If,  after  a  eowlderatiw  (tf  all  the  evidence, 
the  jury  should  be  satisfied  of  injunlty,  defend- 
ant could  not  be  convicted  <tf  any  crime.  HM, 
that  the  Instruction  was  prtvvV  refosad  as 
argumentative. 

11.  Sauk. 

For  a  like  roison  It  was  proper  to  refuse 
a  requested  instruction  that  the  former  ac- 
quittal of  accused  I>y  virtue  of  Insanity  was  not 
a  circumstance  that  should  weigh  against  de- 
fendant but  was  a  circumstance  that  should  be 
considered  with  all  the  other  evidence  in  the 
case,  and  that  if  from  all  the  evidence,  care- 
fully considered,  the  Jury  believe  defendant  in- 
sane at  the  time  he  fired  the  fatal  shot,  be 
should  not  be  found  gnilty. 

12.  Sauk. 

On  a  prosecution  for  murder,  It  was  proper 
to  refuse  as  argumentative  a  requested  Instnic- 
tion  that  the  solicitor  for  the  state  argued  that 
diere  was  a  presumption  that  defendant  was 
sane  because  the  court  failed  to  send  the  de- 
fendant to  tiie  asylum,  but  that  there  waa  no 
presumption  of  sanity  against  the  dtfoidant 
18.  Sauk. 

For  a  like  reason  it  was  proper  to  refuse 
a  requested  instruction  that  there  waa  no  pre- 
sumption Bgalnst  or  unfavorable  to  Attauaaat 
arising  from  the  fact  that  the  court  failed  to 
swd  him  to  the  insane  aaylm* 
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14h  HOHIOIDB— InSANITT. 

The  fact  that  actnued  was  **lDS8nel7  Jeal- 
ooi^'  woidd  not  ToUave  Um  fmm  raqponiltnUty 
for  homidde. 

Appeal  from  City  Court  of  Mont;eomeiT<; 
W.  H.  Thomas,  Judge. 

"Not  officially  reported." 

Walter  Bamett  was  conTlcted  of  murder  in 
the  first  degree,  end  he  appeals.  Afflriiied. 

Trial  and  conviction  of  murder  in  the  first 
degree,  and  sentence  to  the  penitentiary  for 
life.  The  following  charges  were  requested 
by  the  def aidant  and  refused  by  the  court : 

"(H)  The  Jury  may  find  the  defendant 
guilty  of  murder  in  the  second  degree,  and 
fix  the  punishment  of  murder  in  the  second 
degree,  provided  that  the  Jnry  are  not  rea- 
sonably satisfied  from  the  evidence  that  at 
the  time  be  fired  the  fatal  abot  be  was  an 
insane  person." 

"(F)  No  afflicted  Insane  person  should,  un- 
der the  laws  of  Alabama,  be  convicted  of 
any  crime." 

"(K)  There  Is  no  presumption  of  sanity  of 
the  defendant  from  the  fact  that  be  was  not 
sent  to  the  asylum  for  the  Insane,  as  argued 
by  the  solicitor." 

"(Y)  There  is  no  presumption  arising  from 
the  law  or  from  the  evidence  that  the  de- 
fendant was  discharged  by  the  court  after 
his  trial  in  1902  because  the  court  upon  In- 
vestigation decided  that  he  was  not  then 
insane." 

"(R)  If  you  are  not  reasonably  satisfied 
from  the  evidmce  that  at  the  time  the  defend- 
ant fired  the  fatal  shot  he  was  Insane,  then 
you  may  convict  him  of  and  fix  his  pimlsh- 
meut  at  murder  In  the  second  degree." 

"(J)  The  court  charges  the  Jury  that  the 
evidence  of  the  witness,  defendant's  mother, 
is  undisputed,  and  you  will  consider  It,  to- 
gether with  alt  the  other  evidraice;  and  If, 
After  a  consideration  of  all  the  evidence,  you 
are  reasonably  satisfied  of  the  insanity  of 
the  defendant,  you  cannot  convict  the  d^^d- 
ant  of  any  crime." 

"(6)  Gentlemen  of  the  Jury,  I  charge  you 
that  the  former  acquittal  of  this  defendant 
by  virtue  of  insanl^  Is  not  a  circumstance 
that  should  weigh  against  this  defendant, 
but  Is  a  circumstance  yon  will  consider  with 
all  of  the  other  evidence  ta  the  case ;  and  If 
from  all  of  the  evidence,  carefully  considered, 
you  believe  the  defendant  was  Insane  at  the 
time  he  fired  the  fatal  shot,  you  will  find 
him  not  guilty  by  reason  of  such  Insanity." 

"(L)  The  solicitor  argues  that  there  Is  a 
presumption  that  the  defendant  was  sane, 
because  the  court  failed  to  send  the  defendant 
to  the  asylum ;  but  I  charge  you  ttaere  Is  no 
preaomptlon  of  sanity  against  the  defend- 
ant" 

"(7)  There  Is  no  presumption  against  or 
unfavorable  to  tbe  defendant  arising  from  the 
fact  that  the  court  fklled  to  send  him  to  the 
asylnm.** 

"(O)  If  defendant,  from  the  evidence,  you 
are  reasonably  aatiefled  and  believe  was  In- 


sanely Jealous,  and  not  responsible  for  his 
act  at  the  time  he  fired  the  fatal  shot,  thai 
you  cannot  convict  the  defendant  of  any 
crime." 

HasBcy  Wilson,  Atty.  Gen.,  fbr  the  State. 

DOWDBLL,  J.  The  defendant  was  tried 
on  an  Indictment  charging  him  with  the  of- 
fense of  murder  in  the  first  degree,  and  of 
which  offense  he  was  convicted  and  sen- 
tenced to  Imprisonment  In  the  penitentiary 
for  life.  To  the  indictment  tbe  defendant  In- 
terposed the  pleas  of  not  guilty,  and  not 
guilty  by  reason  of  InaanlQr.  Theve  was  no 
dispute  in  the  evidence  M  to  tbe  fc;iinwg  by 
the  defendant 

On  the  trial  the  defendant  sought  to  in- 
troduce evidence  of  statements  made  by  Dre. 
Hit)  and  Freenle,  both  of  whom  were  dead, 
as  to  the  mental  condition  of  tbe  defendant 
some  time  prior  to  the  bomldde,  to  the  effect 
that  tbe  defendant  was  "crazy,"  which  evi- 
dence was  objected  to  by  tbe  state,  and  the 
objection  sustained  by  the  court  In  this 
there  was  no  error.  Tbe  evidence  sought 
to  be  Introduced  was  purely  hearsay.  Par- 
rish  V.  State.  138  Ala.  16,  86  South.  1012. 

That  tbe  defendant  bad  been  working  as 
a  carpenter,  and  that  be  did  the  work  well, 
sbwtly  before  tbe  klllii^F,  was  a  circum- 
stance to  be  considered  by  the  Jury  tending 
to  show  sanity,  and  was  therefore  competent 

Tbe  question  by  the  defendant  to  the  de- 
fendant's witness  Pinkston,  if  tbe  defoidant 
did  not  have  spells,  was  vague  and  Indefinite. 
The  defendant  may  have  had  "spells,"  what- 
ever that  may  mran,  and  yet  at  tbe  time  of 
tbe  commission  of  the  offense  have  been  en- 
tirely free  from  the  influence  of  such  a  con- 
dition. Moreover,  this  witness  testified  that 
he  had  seen  the  defendant  once  or  twice  a 
month  during  his  entire  life,  and  did  not 
know  anything  about  his  mental  condition, 
and  the  question  did  not  contain  any  intima- 
tion of  the  nature  or  character  of  the 
"spells,"  whether  they  bad  or  not  any  bear- 
ing on  his  mental  condition,  or  whether  tbey 
related  exclusively  to  his  physical  condi- 
tion. Tbere  was  no  error  in  sustaining  tbe 
objection  to  the  question. 

The  evidence  drawn  out  by  the  solicitor 
from  the  defendant's  brother,  who  was  of- 
fered as  a  witness  by  tbe  defendant,  and 
against  tbe  defendant's  objection,  relative  to 
any  attempt  or  dtort  to  send  the  defendant  to 
the  asylum,  was  subsequently  ruled  out  by 
tbe  court,  which  cured  any  error,  if  there  was 
any.  In  its  admission  in  tbe  first  Instance. 

The  question  asked  the  witness  Handy,  to 
wblcb  objection  was  made,  does  not  appear 
to  have  been  answered.  Besides,  It  would 
have  been  competent  for  this  witness  to  have 
teetlfled  as  to  the  sanity  of  the  defendant 
Porter  v.  State,  140  Ala.  87,  37  South.  81, 
and  cases  there  dted. 

Charge  numbered  1,  requested  by  the  de- 
fendant was  tbe  general  charge,  with  hy- 
pothesis to  find  tbe  d^endant  Insanet  Tble 
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charge  was  properly  refused,  since  there  was 
eridence  from  wblch  the  jury  coold  find  tbat 
the  defendant  was  sane. 

Charges  designated  H,  F.  K,  Y,  R,  J,  6,  L. 
and  7,  If  for  no  other  reason,  were  properly 
refused  as  being  argumentative.  Charge  P 
was  invasive  of  the  province  of  the  jury, 
and  there  was  no  error  In  its  refusal.  Charge 
T  misplaced  the  burden  of  proof.  Porter  v. 
State,  140  Ala.  87,  S7  South.  81. 

Charge  O  was  properly  refused.  The  fact 
that  the  defendant  was  "Insanely  Jealoua," 
a  species  of  emotional  insanity,  would  not 
relieve  him  from  responsibility.  Brown  v. 
State  (Ala.)  38  South.  268. 

The  remaining  written  charges  requested 
by  defendant,  and  which  were  refused,  are 
BO  patently  and  palpably  bad,  that  farther 
comments  are  not  required. 

We  find  no  error  in  the  record  and  the 
judgment  Is  aflSrmed. 

TTSON,  SIMPSON,  ANDERSON,  and 
DBNSON,  JJ..  concur. 


McCARTT  T.  KBT. 
(Supreme  Court  of  MisBissippi.  Jan.  IS,  1906.) 

1.  Masteb  and  SiBVAnr— Labobbb'b  Lish — 

Evidence — Burden  or  Paoor. 

Where,  in  replevin  for  a  bole  of  cotton.  It 
was  prima  fade  saowa  that  such  cotton  was  em< 
braced  in  the  original  trust  deed,  whereonder 
plaintiff  was  snbetitDted  trustee.  It  was  not 
error  to  devolve  on  a  laborer,  claiming  the  cot- 
ton under  a  laborer's  statutory  lien,  the  burden 
of  proof  that  the  deed  did  not  embrace  the  bale. 

2.  Replevin  —  Affidavit  —  SxrmoiBNOT  — 

AaiENDMBNT— ACTIOR  BT  TBUSm. 

The  fact  that  a  sidwtltated  tmstee  under  a 
trust  deed  sued  out  replevin  by  affidavit  In  hla 

own  name  for  property  covered  by  the  deed, 
without  adding  toe  word  "trustee,"  did  not  pre- 
clude him  from  showing  that  he  lield  the  prop- 
erty as  trustee,  and  an  amendment  accordingly* 
if  necessary,  was  properly  allowed. 

Appeal  fnnn  Circuit  Oonrt,  Oannll  Gonntr ; 
J.  T.  Dunn,  Jodga 

R^Ierln  by  J.  G.  Key  against  W.  B.  Mc- 
Car^.  Judgment  for  i^Intlfl,  and  defend- 
ant appeals.  Affirmed. 

The  record  shows  in  substance  the  follow- 
ing facts :  Tbat  Ed  Reeves  executed  a  trust 
deed  to  S.  E.  Moore,  trustee,  to  secure  certain 
existing  indebtedness  and  advances  to  be 
made  to  him  by  Fox  Bros.,  to  whom  he  de- 
livered a  note  for  the  amount  of  the  Indebt- 
edness. The  agreement  in  the  trust  deed 
was  "that  said  property  Is  now  free  from 
all  general  and  special  taxes  and  judgments, 
decrees,  and  liens  of  all  kinds."  It  pledged 
certain  crops,  etc.,  to  the  payment  of  the 
debt.  When  the  debt  so  secured  became  due 
and  payable,  and  Reeves  failed  to  fully  pay 
the  same  ofF,  and  Moore,  the  trustee,  having 
refused  to  act,  J.  O.  Key  was  substituted  In 
his  stead  as  trustee  and  sued  out  a  writ  of 
replevin  against  W.  H.  McCarty,  who  liad 
come  In  poBsesaion  of  a  bale  of  cottxxi,  which 


had  been  delivered  to  him  by  a  minor  dai^- 
ter  of  Reeves,  who  had  lived  with  Reeves 
and  worked  under  his  direction  In  the  cul- 
tivation of  the  crop;  the  daughter  claiming 
that  the  cotton  was  hers  as  pay  for  her  serv- 
ices. The  record  further  discloses  the  fact 
that  Ed  Reeves  had  requested  the  glnner  to 
mark  this  cotton  with  bis  daughter's  Initials, 
but  that  the  glnner  had  refused  to  do  so, 
for  the  reason  that  be  had  not  previously  bad 
any  notice  that  the  cotton  l>elonged  to  any 
one  bat  Ed  Reeves,  and  tbat  he  did  not  know 
that  Reeves'  daughter  was  a  wage  hand. 
The  cotton  was  taken  to  market  by  Lizzie 
Reeves,  the  daughter  of  Ed  Reeves,  and  de- 
livered to  McCarty.  The  record  fnrtbw 
shows  that  Key,  in  his  affidavit  In  replevin, 
had  signed  bis  name  without  adding  tbe 
word  "trustee." 

McGlurg  &  Gardner,  for  appellant 
eton  ft  HcBaehon,  for  appellee. 

CALHOON,  J.  That  Mr.  Hoore,  tbe  origi- 
nal trustee,  refused  to  act,  Is  plainly  to  be 
seen  of  record.  When  It  was  shown,  as  It 
was,  tbat  the  cotton  was  prima  facie  em- 
braced in  tbe  original  trust  deed.  It  waa  not 
error  to  devolve  the  proof  on  the  laborer 
that  tbe  bale  In  controvn^  was  not  Involved 
in  It,  because  of  the  laborer's  lien  under  tbe 
statute. 

We  decline  to  bold  that,  because  K^,  the 
substituted  trustee,  sued  out  the  replevin  by 
affidavit  in  his  own  name,  without  adding 
tbe  word  "trustee,"  therefore  he  must  fall 
in  showing  tbat  be  held  It  as  trustee,  and  It 
was  proper  to  allow  amendment  acoordlngly, 
if  any  was  needed. 

There  Is  no  error  In  the  admlsfllon  eft  9ri' 
dence  on  tbe  Issue  before  tbe  jury. 

Affirmed. 


JOHNSON  V.  IIJ.INOIS  CENT.  R.  CO. 

(Supreme  Court  of  Missiaalppl.   Jan.  15,  1906.) 

Railboadb  —  Injubies  to  Aniuau  —  NXGU- 
oENc^FaisuifPTioNS— Statutes. 

Plaintiff's  mule  was  found  the  day  after 
the  alleged  injury  with  an  eye  knocked  out  and 
a  Jawbone  broken.  Plaintiff  tracked  the  animal 
to  defendant's  railroad  track,  and  at  the  foot 
of  a  grade,  near  a  trestle,  found  evidence  of 
where  a  mule  bad  been  knocked  off  or  had  fallen 
down  from  the  track,  and  found  hair  from  a 
mule  and  blood  on  tbe  cross-ties,  and  at  tbe  foot 
of  ttie  embankment  where  a  mule  bad  evidently 
been  lying.  Tracks  of  a  mule  were  also  found 
on  the  railroad  track,  extending  for  a  distance 
of  75  yards  north  of  the  place  where  tbe  mule 
waa  aJleged  to  have  been  knocked  from  tbe 
track.  Held,  that  such  evidence  was  saflident 
to  require  a  submission  of  the  railroad  com- 
pany's negligence  to  the  Jury,  under  Code  1802, 
I  1808,  providing  that  in  actions  against  rail- 
road companies  proof  of  tbe  injury  mfllcted  by 
the  running  of  the  locomotives  shall  be  prima 
facie  evidence  of  want  of  reasonable  care  on  tbe 
part  of  the  railroad  company's  servants. 

Appeal  from  Circuit  Court,  Panola  County; 
J.  B.  Boothe,  Judge. 
Suit  by  Joe  Johnaoo  against  the  UUnols 
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Central  Railroad  Company  to  recoTer  dam- 
ages for  Injuries  to  a  mule.  The  trial  court 
gave  a  peremptory  Instruction  for  the  de- 
fendant, and  plaintiff  appeals.  Beraned. 

The  record  diKloses  tbe  fbllowlng  ftteti,  In 
snbstance:  The  mole  of  the  appellant  was 
fonnd  on  the  day  aftw  the  alU«ed  injury  with 
an  ejB  knodLed  ont  and  a  jawbone  bndEen» 
and  the  wounds  attll  bleeding.  Tbe  appellant 
tracked  the  animal  to  the  railroad  trade,  and 
At  the  foot  of  a  grade,  near  a  trestle,  he 
fonnd  erldraice  of  where  a  mule  had  been 
knodced  off  ot  had  fallen  down  ^om  the 
track  to  the  foot  of  the  embankment,  and 
found  on  the  croes-tlea  hair  Cnnn  a  mule; 
and  blood  was  also  found  at  the  foot  of  the 
embankmut,  whore  a  mule  had  evidently 
been  lying.  Tracks  of  a  mule  were  found  on 
the  railroad  track,  extending  toe  a  distance 
of  some  7S  yards  north  of  the  place  where  the 
mule  was  alleged  to  have  bean  knocked  fttmi 
the  track  to  the  point  on  the  embankment 
where  the  trestle  begins.  Tbere  was  no  di- 
rect evidence  introduced  to  show  that  the 
engine  bad  strudc  anwllanfa  mule;  the 
contention  of  the  appellant  being  based  en- 
tirely upon  circumstantial  evidence  according 
to  the  facta  al>ove  detailed.  The  court  gave  a 
peremptory  instruction  to  find  for  the  railroad 
company. 

Lowr^  dc  Lamb,  tor  appellant  Hayee  ft 
Longstreet,  for  appellee, 

mtULT.  X  Section  1806.  Code  1882,  was 
devised  to  meet  just  such  cases  as  the  one 
here  presented.  Tb»  testimony  on  b^alf  of 
tbe  appellant,  with  the  legitimate  inferences 
reasonably  and  logically  dedndble  th^efrom, 
entitled  him  to  the  submission  of  tbe  Issue  to 
tiie  de<^on  of  tbe  jury. 

Beversed  and  remanded. 


ROMANO  V.  TIGESBURG  BT.  &  LIOHT  GO. 
(Supreme  Court  of  Mississippi.   Jan.  8,  1906.) 

1.  BLscTBicmr — Fim  Causbd  ft  Depectivb 
WiBiNO — QnxsTioir  foe  Jubt. 

In  an  action  for  damage  bj  fire  caused  by 
defective  wiring,  evidence  held  Bnfficient  to 
justify  the  submission  of  the  cause  to  the  jury. 

2.  Trial  —  Pebemptory  IifSTavcnoif  —  Con- 
mcrnve  EJvusncb. 

Wbwe  plaintiff's  erldenee  is  suffideut  to 
justify  the  submission  of  the  cause  to  the  jury, 
and  the  testimony  introduced  by  defendant 
simply  cxxiflicts  therewith,  a  peremptory  Instruc- 
ti<n)  for  defendant  is  unauthorised. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  SS  338,  342.] 

Appeal  from  Circuit  Court,  Warren  County; 
O.  W.  Catcbings,  Judge. 

Action  by  Angelina  Romano  against  the 
Vickeburg  Railway  &  Light  Company  for 
damages  from  fire  allege  to  have  been 
caused  by  defendant's  negligence.  From  the 
action  of  the  court  in  giving  peremptMT 
instructitm  for  defendant;  plaintiff  appeals. 
Beversed. 


Brunlnl  &  Hirsh,  for  arodlant  Bmltl:, 
Hirsb  &  Landau,  for  appellee. 

TRULT,  J.  The  trial  judge  properly  refus- 
ed the  peremptory  instruction  asked  by  the 
appellee  at  the  conclnslon  of  appellant's  testi- 
mony. As  the  case  then  stood,  the  proof  was 
ample  to  justify  the  submission  of  the  cause 
to  tbe  jury.  The  drcumstances  attending  tbe 
Are,  the  fact  that  there  had  been  no  fire  in  the 
building  for  a  numb«  of  hours,  the  fact  that 
the  flre  originated  at  the  exact  place  where 
the  electric  wires  entered  the  building,  the 
defective  character  of  the  wires  used  in  in- 
stalling tile  electric  flxtoree,  the  negligent  and 
'  unworkmanlike  manner  in  which  the  oonnec- 
tiou  was  made  with  partially  uninsulated 
wire,  the  probability  of  flre  being  caused 
thereby — all  these  things  standing  undisputed 
and  unexplained  d«nonstrate  the  correctness 
of  the  ruling.  Hence  It  was  error  to  grant 
the  peremptory  Instruction  for  the  appellee  at 
the  conclusion  of  tbe  case.  The  testimony  in- 
troduced by  appellee  simply  conflicted  with 
the  proof  on  betialf  of  the  appellant,  and 
these  issues  of  disputed  fact  should  have  been 
submitted  to  the  decision  of  the  jury- 

Reversed  and  remanded. 


TATIO  COUNTY  v.  MOOBD. 

(Supreme  Court  ot  MIsslBrippL  Jan.  8, 1906.) 

Rewabdb— Cuius— Allow  AiTOi. 

Code  I  J.887.  providing  that  a  person 

who  shall  arrest  any  one  who  has  killed  another 
and  is  fleeing  shall  be  entitled  to  a  reward  out 
of  the  tmsury  of  tbe  county  "upon  the  allow- 
ance of  the  c&cuit  court  and  of  the  board  of 
supervisors  of  the  county  in  the  manner  pro- 
vioed  by  law."  contemplatea  tbe  approval  of 
both  the  drcuit  court  and  of  the  board  of  super- 
visors,  and  without  allowance  by  the  board  tbe 
circuit  court  has  no  author!^  to  order  payment 

Appeal  from  Circuit  Court,  Tate  County; 
J.  B.  Boothe,  Judge. 

Action  by  B.  S.  Moore  agataist  Tate  eonnty. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed. 

Suit  by  B.  8.  Moore  against  Tate  county 
for  statutory  reward  provided  for  in  section 
1387  of  the  Code  of  1892,  which  is  as  fol- 
lows; "A  person  who  shall  arrest  any  one 
who  has  killed  another  and  Is  fleeing  or  is 
attempting  to  flee  before  arrest,  and  shall 
deliver  him  up  for  trial,  shall  be  entitled  to 
the  sum  of  one  hundred  dollars  out  of  the 
treasury  of  the  county  In  which  the  homicide 
occurred,  upon  the  allowance  of  tbe  circuit 
court  and  of  the  board  of  supervisors  of  the 
county  In  the  manner  provided  by  law." 
Tbe  claim  was  allowed  by  the  circuit  court, 
and  certlfled  to  the  board  of  supervisors  for 
Its  allowance,  presented  to  the  board,  in- 
vestigated by  It,  witnesses  examined  for  and 
against  tbe  allowance  of  the  claim,  and  its 
allowance  refused.  The  testimony  was  then 
embodied  in  a  bill  of  exceptions,  and  the  case 
appealed  to  the  drcnlt  court,  and  by  the 
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court  again  allowed  and  ordered  paid,  and 
from  mcb  dedalon  an  aroeal  to  the  Supreme 
Court  la  prosecuted  by  tiie  board  of  aiver- 
Tlsort. 

N.  A.  Taylor,  for  appellant  J.  F.  Dean, 
tor  appellee. 

TBULY,  J.  Section  1S87,  Code  1892.  con- 
templates ttie  approTal  of  botb  tbe  drcolt 
court  and  of  the  board  of  superrisOTB  of  an  al" 
lowance  of  the  statutory  reward  for  the  ar- 
rest of  a  fleeing  homlddew  The  dissimilarity 
In  the  procedure  by  which  such  an  allowance 
Is  obtained  and  that  by  which,  under  sec- 
tion 641  and  section  926,  Code  1892,  the  cur- 
rent allowances  of  the  courts  are  made,  is 
obTioua  In  the  latter  class,  as  was  decided 
by  tbis  court  in  Choctaw  Co.  t.  Hughes,  88 
Miss.  195,  85  South.  424.  the  allowances, 
when  made,  are  "certified  to  the  board  of 
supervisors."  In  such  case  the  allowance 
by  the  court  Is  final,  and  the  certification  to 
the  board  is  "not  for  revision  or  correction 
or  allowance,  but  that  a  warrant  may  Issue 
to  the  county  treasurer  for  payment"  Jones 
T.  Lee  County  (Mtss.)  12  South.  a41.  But 
under  section  1387  there  must  be  a  separate 
approval  by  each  of  the  two  tribunals.  The 
language  of  the  statute  mahes  fhla  manifest. 
As  this  Is  decisive  of  the  case,  we  deem  It 
unnecessary  to  pass  on  the  other  questions 
presented. 

Reversed  and  remanded. 


BUSSELL  V.  JOHNSON. 
(Suprone  Court  of  MIssiBBlppL  Jan.  15, 1006.) 
Bills  and  Notes  —  Executioh  —  DtjbUS  — 

QnSSTIOlT  FOB  JUBT. 

A  criminal  charge  having  been  preferred 
against  a  tenant  for  dispoaing  of  mortgaged 
crops,  an  officer  holding  the  warrant  for  the 
tenant's  arrest  threatened  to  serve  the  warrant 
unless  the  tenant's  Indebtedness  was  secured, 
whereupon  the  landlord,  in  order  to  prevent  the 
tenant's  arrest  and  removal,  he  being  her  only 
tenant,  signed  the  note  sued  on  with  the  tenant, 
payable  to  the  mortgagee,  and  the  tenant  ex- 
ecuted a  mortgage  on  certain  cattle  to  secure 
her  liability  as  surety.  Held,  that  whether  the 
landlord  signed  the  note  under  duress  was  for 
the  jury. 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty;  J.  B.  Boothe,  Judge. 

"Not  to  be  officially  reported." 

Action  by  J.  L.  Johnson  against  N.  S.  Jones 
and  another.  From  a  judgment  in  favor  of 
plalntlfr  against  defendant  fifrs.  L.  J.  Boasell. 
she  appeals.  Reversed. 

N.  S.  Jones  owed  the  appellee,  J.  L.  John- 
son, a  merchant  In  Pontotoc  county,  a  consid- 
erable sum  of  money,  and  to  secure  this  In- 
debtedness gave  a  deed  of  trust  on  his  grow- 
ing crops.  Jones  moved  Into  Lafayette  coun- 
ty without  settling  this  indebtedness,  and 
moved  upon  the  farm  of  appellant  Mrs. 
L.  J.  Russell.  Johnson  made  affidavit  against 
Jones  for  unlawfully  disposing  of  his  mort- 
gaged cropsL  A  warrant  was  placed  In  the 


bands  of  an  .officer,  who  went  to  Lafayette 
county,  saw  Jones,  and  told  him  that  he 
would  arrest  him  unless  some  arrangement 
was  made  to  pay  the  Indebtedness,  or  at 
least  a  part  of  It  It  was  finally  agreed  that 
If  J<»ies  would  secure  one-half  the  Indebted- 
ness, the  other  part  might  be  released ;  and 
thereupon  Jones  applied  to  Mrs.  Russell  to  as- 
sist him  In  making  a  note  for  the  agreed 
amount  Mrs.  Russell  was  Informed  of  the 
fact  that  a  criminal  chai^  was  pending 
against  Jones,  and  that  he  was  threatened 
with  immediate  arrest  unless  he  arranged  a 
settlement  At  the  suj^tion  of  the  officer 
Mrs.  Russell  Informed  Jones  that  she  would 
go  on  a  note  with  him  for  the  agreed  amount, 
provided  be  would  Indemnl^  her  against  pos- 
sible loss  by  executing  a  trust  deed  on  certain 
cattle  owned  by  him  and  his  mother-in-law, 
Jones,  who  was  the  only  tenant  on  Mrs. 
Russell's  place,  agreed  to  this,  and  the  trust 
deed  on  the  cattle  was  aecuted,  and  Mrs. 
Russell  signed  the  note  to  Johnson.  The  note 
falling  due  and  payment  being  refused,  John- 
son brought  suit  In  the  magistrate's  court 
against  both  Jones  and  Mrs.  Russell.  The 
case  was  decided  against  him  thwe,  and  he 
appealed  to  the  circuit  court  wh^^  upon 
conclusion  of  the  testimony,  the  conrt  gave  a 
peremptory  Instruction  in  favor  of  Jones  on 
the  ground  of  duress,  and  gave  a  further  per- 
emptory Instruction  against  Mrs.  Russell,  al- 
leging that  duress  as  to  Jones  did  not  extend 
to  her.  From  this  Judgment  Mr*.  Bnssell 
aiqpeals. 

L.  BC.  RoBS^  fbr  appellant  B.  Y.  Fletcb- 
er,  for  appellee. 

WHITFIELD,  a  7.  Tlie  statemoit  of  the 
I&w  by  learned  counsel  for  the  appellee  In  his 
brief  is  clearly  correct  But  the  dlfflcolty 
with  the  case  Is  that  the  court  below  gare  a 
peranptory  instruction,  taking  aw^  from  the 
Jury  the  determlnatloD  of  the  question  of 
fact  whether  Mrs.  RnsBell  also  signed  the 
note  vnAer  duress.  We  cannot  agree,  after 
a  careful  ctmalderation  of  the  record,  wllb 
counsel  for  appellee,  that  tbtn  Li  not  suffi- 
cient evidence  on  this  point  to  take  the  ease 
to  the  Jury.  We  tUnk  there  la.  and  for  the 
error  of  the  conrt  In  giving  the  peremptory 
InatructlfHi  tlie  Judgment  Is  reversed,  and  the 
eanae  remanded.' 


RTTLB  et  al.  v.  RULE  et  al. 
(Supreme  Court  of  Mississippi.  Jan.  16.  1906l) 

Appeax  —  Habuless  Ebbob  —  Adhdsiok  tar 

EnvEjfCK — EQurrr  Cases. 

The  erroneous  admission  of  testliaotty  In  a 
chancery  ease  does  not  necessitate  a  reversal, 
where,  ignoring  the  objectionable  testimony, 
there  still  remains  sufficient  evidence  to  support 
the  chancellor's  finding  and  decree. 

[Eld.  Note. — For  cases  In  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  ft  4185,  4186-] 

Appeal  from  Chancy  Court  Bnnffloww 
County ;  Percy  Bell.  Ohanoelhff. 
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Bill  Ifoiy  M.  Bale  and  otiierB  against 
Lola  A.  Bole  and  others.  Prom  a  decree  In 
favor  of  oomplalnants, '  d^endanta  api>eal. 
Affirmed. 

The  bill  aoaght  to  establish  ah  equitable 
claim  to  certain  lands  which  are  allied  to 
have  been  purchased  with  the  partnership 
funds  of  Rule  Bros.,  but  the  legal  title  to 
which  had  been  taken  In  the  name  of  O.  W. 
Rule,  the  husband  of  Lula  A.  Rule.  Upon 
the  trial  of  the  case  In  the  chancery  court, 
the  chancellor  found  that  a  mjlTersal  part* 
nershlp  existed. 

Johnson  &  Nelll,  for  appellants.  McOlurg; 
Gardner  ft  Whlttlngton,  for  appellees. 

TRULY,  J.  Two  Tory  Interesting  proposl- 
tlona  of  law  are  pressed  upon  our  considera- 
tion, but  a  careful  inspection  of  the  rec- 
ord couTlncea  ne  that,  as  here  presented, 
th^  are  not  necessarily  Involved  in  the  de- 
termination of  this  controversy.  Conceding 
the  wnndneBS  of  the  position  of  appellants 
vcotm  both  prepositions,  this  does  not  operate 
to  necessitate  a  reversal  of  the  decree,  be- 
cause, with  the  testimony  objected  to  Ig- 
nored, there  still  remains  sufficient  evidence 
to  support  the  finding  of  fact  by  the  chan- 
cellor and  the  decree  In  favor  of  the  appel- 
lees. The  proof  establishing  the  nnlversjil 
partnership  Is  both  competent  and  ample,- 
and,  this  being  established,  the  contentions 
of  ^e  appellants  must  fail. 

Affirmed. 


PIKES  V.  STATE. 
{Supreme  Court  of  MlsaisslppL  Jan.  8,  1006.) 

1.  IirsimAiTcx  —  RE0U1.AT10N  —  BTATuns  — 

POBH  OF  InBUBAJTCK. 

Acta  1902,  p.  62,  c.  69,  reguIatlDg  insurance 
companies,  ana  providing  In  aection  10  (page 
66)  that  all  IndemnItT  or  gaarnnty  companies, 
all  Insorance  companies,  corporations,  associa- 
tioas,  and  fraternal  orders,  doii^  an  inaurance 
barinea^  whether  domestic  or  foreign,  trans- 
acting or  to  be  admitted  to  transact  bnsinefls  In 
Mississippi,  shall  be  placed  nnder  the  state  In- 
surance department,  and  shall  be  snbject  to 
the  inspection  and  supervision  of  the  commis- 
sions, inclades  a  for^gn  association  Issuing  a 
contract  agreeing,  in  CMuideration  of  weekly 
payments,  to  pay  a  sick  and  a  burial  benefit  in 
case  of  death. 

2.  SaUS — PEBMIT. 

Under  Laws  1002,  p.  66,  c  69,  regulating 
iDSorance  companies,  and  retiring  every  In- 
surance association  to  obtain  a  nwmit  from  the 
insurance  commissioner  authorising  it  to  do 
business  wltbin  the  state,  and  prohibiting  any 
agent  from  soliciting  Insurance  for  any  associa* 
tion  not  having  complied  with  such  law,  the  is- 
snanoe  of  a  permit  by  the  insurance 'commis- 
sioner is  a  condition  precedent  to  the  exercise 
of  any  powers  by  an  agent  of  an  inaurance  as- 
aodaUon,  and  such  permit  and  license  Is  the 
sole  proof  of  his  authority  to  engage  in  -the 
faunrance  business  within  the  state. 
8.  Sau — ^DvniBNCS. 

In  a  prosecution  of  an  insturance  agent  for 
doing  business  wtthin  the  state  In  violation  of 
Acts  1902,  p.  62,  c.  59,  regulating  Insurance  with- 
in the  atata^  tha  testimony  ot  the  state  fnanv- 


ance  commlsdoner  and  a  oerdfled  copy  of  the 
records  of  his  office,  showing  that  the  company 
for  which  defendant  was  soliciting  Insurance 
had  not  been  permitted  to  do  business  within 
the  statSk  was  oompetent  and  eonelnslve  mi  such 
question. 

4.  Savb— CoHFUxirr— AmoAviT. 

Under  Laws  1902,  p.  62,  c.  69,  regulating 
Insurance  companies  and  prohibiting  numerous 
different  acts  by  insurance  agents  nndw  dis- 
tinct provisions  fOr  whldi  different  and  vary- 
ing punishments  are  prescribed,  an  affidavit 
char^g  In  general  terms  that  defendant  "did 
unlawfully  assume  to  act  as  an  insurance 
agent,"  under  which  defendant  might  be  con- 
victed of  violating  several  differoit  sections  of 
the  statute  by  entirely  different  acts,  etc*  was 
fatally  defective  for  failure  to  spadfy  the 
particular  unlawful  act  charged. 

Appeal  from  Circuit  Court,  Landwdale 
County;  R.  F.  Cochran,  Judgie. 

C  I.  Fikea  was  convicted  of  nnlawfully 
assnmliv  to  act  as  an  Insurance  agent;  and 
be  ainwalB.  Beveraed. 

Affidavit  was  made-  against  C.  L  PUceB  be- 
fore a  Justice  of  the  peace  in  Meridian,  char- 
glng  that  be  "did  nnlawfnlly  aaamne  to  act 
as  insurance  agent,  to  wit,  as  agent  for  the 
Union  Mutual  Aid  Aasodatton  of  MobUe, 
Alabama,  without  lloenae  therefor,  as  pro- 
vided  ai^  required  1^  cbapter  69  of  the  Lam 
of  MisBlBBlppi  of  1902.*'  He  was  convicted 
In  the  justice's  court,  and  appealed  to  the 
<^rciiit  court  A  danoirer  was  InterpoKd 
here,  which  raises  tbe  question  whether  said 
affidavit  contains  a  sufScient  description  of 
the  offense.  This  demurrer  was  overruled, 
and  the  case  went  to  the  jury  on  the  plead- 
ings and  evidence,  The  defense  was  that 
tbe  association  for  which  defendant  was 
soliciting  Insurance  did  not  come  vltbin  the 
meaning  of  the  statnte,  being  neither  a  life 
insurance  company  proper  nor  a  fraternal 
order,  and  therefore  not  engaged  In  a  busi- 
ness which  it  Is  the  duty  of  tbe  Insnrance 
commissioner  to  regulate,  and  that  no  Ucenae 
or  permit  from  the  insurance  commissioner 
was  necessary  to  enable  an  agent  to  solicit 
for  this  association,  which  simply  agreed 
and  undertook,  in  ccmslderatlon  of  the  pay- 
ment by  each  monber  of  weekly  dues,  to 
provide  Its  members  with  a  sick  benefit  and 
a  bnrlal  benefit  In  case  of  death.  Section  10, 
c  60,  p.  66,  <tf  the  Laws  of  1902,  la  as  follows : 
"All  indemnity  or  guarantee  comiwnies,  all 
insurance  companies,  coriraratlona,  associa- 
tions and  fraternal  orders  doing  an  insur- 
ance business,  whether  domestic  w  organ- 
ized under  the  laws  of  other  states  or  gor- 
emments,  transacting  or  to  be  admitted  to 
transact  business  in  this  state,  shall  be 
placed  nnder  tiila  department  aiUl  shall  be 
subject  to  ttie  Inspection  and  siuwrviaitm  of 
the  commissioner."  A  verdict  of  guilty  re- 
sulted, and  Flkes  appeals. 

Amis  &  Dunn  and  Miller  &  Baskin,  for 
appellant  Fewell,  Bozeman  St  Fewell,  and 
J.  N.  Flowers,  Asst  Atty.  Oen.,  for  the  State. 

TBULT.  J.  The  cimtention  €t  the  Appel- 
lant  that,  because'  tbe  Insnranoe  cnnpany 
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whlcb  he  represented  does  not  fall  clearly 
wtthin  any  of  the  well-defined  classes  of 
companies  specifically  mentioned  and  dealt 
with  by  chapter  69,  p.  62.  Acts  1002,  there- 
fore neither  he  nor  his  company  falls  within 
the  purview  of  that  statute,  Is  unt^ble. 
The  law  referred  to  was  a  timely  and  wise 
effort  by  the  Legislature  to  protect  the  people 
of  the  state  against  Imposition  and  fraud  on 
the  part  of  any  Insurance  company,  no  mat- 
to  what  form  the  particular  scheme  might 
Assume.  The  Intent  of  that  law  was  that 
all  Insurance  companies,  whether  fire,  marine, 
accident,  or  fraternal,  or  other  kind,  should 
be  subjected  to  an  examination  by  the  In- 
surance commissioner  before  th^  oonld  legal- 
ly write  Insurance  In  this  state.  It  Imposes 
certain  restrictions  on  every  insurance  com- 
pany desiring  to  do  business  In  this  state, 
and  demands  compliance  with  certain  con- 
ditions and  the  payment  of  certain  teee  be- 
fore It  could  receive  a  license  from  the  prop- 
er authority.  The  statute  also  contemplates 
that  no  agent  shall  represrat  any  character 
of  Insurance  company  unless  the  same  has 
been  lawfully  permitted  to  do  business  in 
the  state  and  such  agent  has  himself  re- 
ceived  a  certificate  entitling  him  to  solicit 
and  write  Insurance.  This  beneficent  legis- 
lation was  found  necessary  in  order  to  In- 
sure the  people  protection  from  the  imposi- 
tion and  fraud  of  so>-called  insurance  com- 
panies not  organized  in  accordance  with  law, 
not  financially  responaible  for  losses  in  case 
such  Bhould  occur,  and  being  In  truth  simply 
traps  for  the  unwary,  operated  mainly,  If 
not  solely,  for  the  benefit  of  the  officials 
and  Bollcltlng  agents.  The  inhibition  against 
the  unlicensed  transaction  of  insurance  busi- 
ness was  wisely  couched  in  general  terms, 
and  that  Inhibition  applies  to  all  Insurance 
companies,  without  regard  to  mere  formal 
differences  occurring  in  their  routine  of  busi- 
ness or  in  the  promised  benefits.  The  inten- 
ti<m  of  the  Legislature  was  not  to  incite  or 
«noonrage  the  conniving  to  devise  different 
IdndB  of  insurance  associations,  simply  vary- 
ing in  some  particular  from  the  genially 
recognised  orcanlEatlona,  but  wsm  an  attempt 
to  absolntely  prevent  dishonest,  fraudulent^ 
or  insolvent  associations  transacting  business 
In  t^s  state.  The  terms  of  the  statute  sk- 
^ressly  include  "all  corporations,  assoda- 
ttons,  partnerships  or  individuals  engaged  as 
principals  In  the  business  of  insnrancfc" 
Hoice  a  permit  and  a  license  Is  demanded  of 
alt  Insurance  associations  without  fixcei>> 
tion,  and  such  permit  can  only  be  obtained 
by  complete  compliance  with  all  t3ie  pro* 
visions  of  the  statute;  one  of  the  chl^  condl* 
tlmis  b^ng  tiiat  the  state  Insurance  commis- 
sioner must  be  fully  satisfled  tO.  the  applying 
cmnpai^'fl  **llnancial  omdltion  and  ability  to 
fulfill  its  obligations."  If  not  satisfied  of 
this,  or  if  any  company  fails  to  ctmiply  with 
any  other  statutory  requirement,  the  insur- 
ance commissioner.  In  the  exercise  of  his 
discretion,  may  refuse  the.permlt  and  forbid 
the  oompaiv  to  jwosacute  its  business  In  tbe 


state.  So,  if  authority  t>e  granted  any  con- 
pany,  the  same  may  be  by  the  commissions 
revoked  when  In  his  opinion  "its  condition  Is 
unsound,"  or  If  it  "shall  violate  or  neglact 
to  comply  with  any  provision  of  law  obliga- 
tory to  It" 

We  also  hold  that  the  Issuance  of  a  permit 
by  the  Insurance  commissioner  is  a  condi- 
tion precedent  to  the  exercise  on  the  part  of 
any  agent  pf  any  of  the  powers  of  such 
agency,  and  such  permit  and  license  is  the 
sole  proof  under  the  law  of  his  authority  to 
engage  In  Insurance  business  In  this  state. 
The  proof  In  this  case  Is  perfectly  clear  that 
neither  appellant  nor  the  company  for  which 
he  was  acting  as  agent  was  lawfully  author- 
ized to  operate  in  the  state  of  MlssIssippL 
The  uncontradicted  testimony  of  the  stete  in- 
surance commissioner  and  the  certified  copy 
of  the  records  of  his  office  were  competent 
evidence,  and  are  conclusive  on  tiiat  point. 
It  is  useless  to  enter  upon  any  discussion  of 
the  exact  character  of  the  so-called  insur- 
ance promised  by  the  policy  of  the  self-styled 
insurance  company,  or  to  decide  whether  It 
properly  falls  within  the  class  of  fraternal 
or  life  insurance  companies,  or  either. 
Whether  fraternal  or  life,  It  was  not  permit- 
ted to  operate  in  this  stete,  and  it  was  unlaw- 
ful for  appellant  to  solicit  or  write  risks  for 
it 

But  we  find  ourselves  unable  to  uphold  the 
conviction  in  view  of  the  defective  affidavit 
on  which  this  prosecution  Is  based.  The  de- 
murrer to  that  affidavit  should  have  been 
sustained.  By  the  stetute  under  review 
there  are  numerous  different  acts  which  are 
condemned  by  distinct  provisions  and  for 
which  different  and  varying  punlshmente  are 
prescribed.  The  affidavit  here  considered 
affords  the  court  no  guide  by  which  to  de- 
termine positively  what  particular  violation 
of  the  law  was  intended  to  be  charged 
against  the  appellant;  nor  does  It  advise  the 
defendant  of  the  nature  and  cause  of  the 
accusation  against  him.  The  mere  general 
avwment  that  the  defendant  "did  unlawful- 
ly assume  to  act  as  insurance  agent* *  Is  not 
sufficient.  Under  such  charge  the  defendant 
might  be  convicted  of  violating  several  differ- 
ent sections  of  the  statute,  by  entirely  differ- 
ent acts,  and,  upon  conviction,  be  subject  to 
different  and  distinct  punishments.  The  affi- 
davit should  go  further  and  show  the  charac- 
ter of  Insurance  which  the  defendant  Is 
charged  with  writing  or  soliciting,  and  set 
out  in  definite  terms  the  nature  and  details 
of  the  unlawful  act  alleged  to  have  been  com- 
mitted, thus  advising  both  the  court  and  the 
defendant  of  the  exact  offense  Intended  to 
be  dialed,  so  that  the  defendant  may  know 
the  statute  he  Is  alleged  to  have  violated, 
and,  if  convicted,  the  court  may  know  Ite 
power  In  Inflicting  punishm^t  Upon  this 
ground  alone  we  reverse  the  Judgment  In  this 
case.  Appellant  will  be  held  in  a  1000  bcmd 
to  answer  such  further  prosecution  as  msy 
be  Instituted  against  him. 

Reversed  and  rcmandad,  —  . 
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FREEMAN      STATE.  ' 

(Snprane  Court  of  Floridiu  DlTision  A.  Dec 
19,  1905.) 

1.  GsnaNAi.  Law— STBiKina  OuTTEsnuoNT. 

Motioiu  to  Btrlke  the  whole  of  a  witness* 
testimony  shonld  not  be  frftnted,  if  any  portion 
»f  it  is  admissible. 

[Ed.  Note. — For  oaeea  in  point,  see  toL  14* 
Cent  Dig.  Criminal  Law,  S  1643.] 

2.  HOUOIDB— VASIANCE. 

In  *  proMcatlon  upon  an  Indictmoit  for  an 
assanlt  with  Intent  to  coounlt  mnrder,  wbwe  tbe 
allegation  la  that  tbe  wonnd  was  inflicted  "In 
tbe  stomacb  and  bodj,"  and  the  person  aitsaulted 
testified  that  "he  ^ot  me  in  the  lower  part 
«f  my  attwiaeh,"  such  testimony  should  not  be 
excluded  on  the  ground  of  Tariance. 
S.  Cbimihal  Law— Motion  in  Abhbst. 

Motions  in  arrest  of  judgment  reach  only 
Buch  errors  as  are  apparent  on  the  record  prop- 
er. Qnestions  of  rariance  between  tbe  allega- 
tion and  proofo  cannot  be  considered  on  a  mo- 
tion in  arrest  of  Judgment. 

4.  Same. 

A  motion  In  arrest  of  judgment  is  not  tbe 
proper  remedy  for  a  wrong  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16| 
Cent  Dig.  Criminal  Law,  S  2463.] 

5.  Saub— Nxw  Trial— Bill  of  EitcKpnoNS. 

Where  a  motion  for  new  trial  states  that 
the  court  erred  in  rising  to  give  the  jury 
ctiarges  requested  by  tbe  defendant,  the  charges 
so  requested  and  refused,  and  the  exceptions  to 
such  refusals,  should  be  set  out  in  a  bill  of  ex- 
ceptions ;  and  if  they  are  not  Incladed  in  a  bill 
of  exceptions,  exc^t  as  they  are  stated  in  tbe 
motion  for  new  trial,  they  are  not  properly  evi- 
denced to  this  court,  and  they  cannot  be  consid- 
ered here,  especially  when  the  motion  is  denied, 
since  the  statements  in  a  motion  for  new  trial 
are  not  self-supporting. 

6.  Saub— Ybbdiof. 

In  a  prosecution  for  assault  with  intent  to 
commit  murder,  where  the  record  gives  tbe  name 
of  the  sole  defendant  and  recites  Uiat  the 
jury,  "being  duly  elected,  impaneled,  tried,  and 
sworn  the  truth  to  speak  upon  the  issues  Joined, 
having  heard  the  evidence,  the  charge  of  the 
court,  and  the  ailment  of  counsel,  and  having 
considered  their  verdict,  upon  their  oaths  do 
say :  'We,  the  Jury,  say  the  defendant  is  guilty 
of  aggravated  assault.  So  say  we  all.  W.  A. 
Spencer,  Foreman,' " — the  form  of  the  verdict 
is  sufficient  against  objections  that  it  "does  not 
give  tbe  name  of  the  defendant,  nor  state  what 
cause  is  being  tried,  nor  say  what  the  jury  bad 
under  consideration,  nor  that  tbe  jury  have 
found  anything  after  deliberating  upon  the  evi- 
dence of  tbe  case."  The  use  of  tbe  word  "say" 
in  the  verdict.  Instead  of  tbe  usual  word  "And," 
is  not  material,  when  the  record  sbowa  tbe  Jury 
heard  and  considered  the  evidence  and  the 
charge  of  tbe  court,  and  upon  their  oaths  re- 
turned the  verdict 

7.  lNDicTifE:«T  —  Assault  with  Ikteitt  to 
Kill  —  Corviction  or  Aoobavatbd  Aa- 

SAULT. 

Under  an  Indictment  for  assault  with  intent 
to  commit  murder,  there  may  be  s  conviction  of 
aggravated  assaalt 

8.  CaiiaHAL  Law— l^XBW— CONCLUBIVENBBS 
OF  VutDICI. 

Where  the  evidence  sustains  the  verdict 
it  will  not  be  disturbed  on  writ  of  error. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Dade  GoudI^  ; 
Minor  B.  Jones.  Judge. 

88  80.— fiO 


Bart  Freeman  was  conrlcted  of  aggrarated 
assault,  and  brli^  error.  Affirmed. 

G.  A.  Worley,  for  plalutlfF  in  error.  W. 
H.  Eilia,  Atty.  Gen.,  for  tbe  State. 

WHITFIELD.  J.  The  plaintiff  In  error 
was  tried  in  the  circuit  court  for  Dade  coun- 
ty upon  an  Indictment  which  charged  that 
Burt  Freeman,  on  November  2,  1003,  In  Dade 
county,  with  a  pistol  loaded  with  leaden  ball, 
assaalted  one  E.  H.  Campt)ell,  and  "did  dis- 
charge and  shoot  off  at  and  against  and  up- 
on tbe  said  E.  H.  Campbell,  unlawfully  and 
from  a  premeditated  design  to  effect  the  death 
of  tbe  said  E.  H.  Campbell,  thereby  and  by 
thus  striking  tbe  said  E.  H.  Campbell  in  the 
stomach  and  body  of  the  said  E.  H.  Campbell 
with  the  said  leaden  ball,  Infllctliig  in  and 
upon  the  said  E.  H.  Campbell  a  grievous 
wound,  with  intent,  from  a  premeditated  de- 
sign to  effect  the  death  of  the  said  E.  H. 
Campbell,  him,  the  said  E.  H.  Campbell  to 
kill  and  murder." 

The  Jury  returned  the  following  verdict; 
"We,  the  Jury,  say  the  defendant  Is  guilty 
of  aggravated  assault  So  say  we  all.  W. 
A.  Spencer,  Foreman." 

After  motions  for  a  new  trial  and  In  ar- 
rest of  judgment  were  overruled,  the  court 
entered  a  Judgment  that:  "It  Is  the  sentence 
of  tbe  law  and  the  Judgment  of  the  court 
that  you  pay  a  fine  of  f  100  and  costs,  and  in 
default  of  the  payment  that  you  be  confined 
at  hard  labor  in  the  county  Jail  for  tbe  peri- 
od of  one  year."  A  writ  of  error  was  taken 
to  this  Judgment  and  sentence,  returnable 
to  the  present  term  of  this  court.  Tbe 
chaises  given  by  the  court  are  embraced  In 
the  bill  of  exceptions.  Other  charges  stated 
in  the  motion  for  new  trial  to  have  been  re- 
quested by  tbe  defendant  and  refused  by 
the  court  appear  to  the  motion  for  new  trial 
as  the  motion  Is  incorporated  In  the  bill  of 
exceptions,  but  such  refused  charges  do  not 
otherwise  appear  In  tiie  bill  of  exceptions. 

At  the  trial  B.  B.  Campbell,  the  prosecut- 
ing witness,  in  testifying,  said  that  he  was 
riding  his  wheel  rather  fast  along  a  road, 
and.  seeing  defendant  coming  towards  blm. 
he  tfarew  himself  to  one  side  to  avoid  strik- 
ing defendant,  and  fell  outside  tbe  road  on 
tbe  opposite  aide ;  tiiat  defendant  passed  on. 
and  8t(4>ped  about  60  feet  from  witness; 
that  angry  w<ffds  passed  betwem  tttem ;  that 
"I  turned  to  pick  up  my  wheel,  and  as  I 
stooped  down  he  shot  me  In  tbe  lower  part 
of  my  stomacb."  Tbis  witness  testified  to 
a  number  of  other  relevant  matters. 

An  aralgnmoit  of  error  is  based  on  the  re- 
fusal of  tbe  court  "to  rule  out  tbe  teatlinony 
of  this  witness,  Campbell,  because  of  a  fiital 
variance  between  the  testimony  and  tbe  al- 
legations of  the  Indictment" 

Motions  to  strike  the  whole  of  a  witness* 
testimony  should  not  be  granted  if  any  por- 
tion of  it  Is  admissible.  HIgginbotham  v. 
State,  42  Fla.  678.  29  South.  410^  89  Am.  St. 
Bqp.  287;  Blcbard  t.  Btata^  42  Fla.  638*  2b 
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South.  413;  Anthony  v.  State,  44  Fla.  1.  32 
Sonth.  818;  Johns  t.  State,  46  Fla.  158,  85 
South.  71 ;  Markey  t.  State  (Fla.)  37  Sonth.  53. 

It  la  contended  that  "the  all^atlon  In  the 
Indictment  alleges  the  wound  to  have  been 
Inflicted  In  the  atomach,  and  the  testimony 
shows  the  wound  to  have  been  Inflicted  in 
another  part  of  the  body,  and  the  court  ought 
to  have  excluded  the  testimony  of  the  wit- 
ness upon  the  motion  made."  If  this  con- 
tention could  be  sustained,  a  motion  to 
strike  the  testimony  was  properly  overruled, 
because  It  cannot  be  denied  that  at  least  a 
portion  of  the  testimony  given  by  this  wit^ 
ness  was  admissible. 

The  Indictment  alleges  the  wound  to  have 
been  made  "in- the  stdma^h  and  body  of  the 
said  E.  H.  Campbell."  The  witness  testified 
that  "he  shot  me  In  the  lower  part  of  my 
stomach."   There  Is  clearly  no  variance  here. 

An  error  is  assigned  on  the  refusal  of  the 
court  to  grant  the  motion  In  arreat  of  Judg- 
ment. The  grounds  of  the  motion  aie  "vari- 
ance in  the  testimony  and  tba  allegation  of 
the  Indictment."  and  that  "the  verdict  la  Im- 
proper In  form  and  substance  and  void  be- 
cause it  foils  to  give  any  finding  or  find  ai^- 
thing  ftsalnat  the  defendant,  and  la  not  in 
form  of  law  and  fails  to  give  flie  name  of 
the  defendant" 

Bfotknu  in  attest  of  Judgment  reach  only 
such  errora  as  are  apparent  on  tt»  record 
proper.  Smith  v.  State.  29  Fla.  408, 10  South. 
894;  Caldwell  v.  State,  48  Fla.  646,  80  Sonth. 
814. 

In  considering  the  Question  of  a  variance 
between  the  indictment  and  the  proof,  refer- 
ence would  necessarily  be  made  to  tbe  evi- 
dence in  the  Mil  of  exceptions,  and  tbSs  fiict 
precludes  the  making  of  such  variance  a 
ground  for  a  motion  in  arrest  of  Judgment 
See  Reynolds  v.  State,  33  Fla.  801,  14  South. 
723. 

A  motion  In  arreat  of  Judgment  is  not 
the  proper  remedy  for  a  wrong  verdict. 
McDonald  v.  State,  46  Fla.  149,  36  South. 
72 ;  Mathis  v.  State,  46  Fla.  46.  84  South.  287. 

Errors  are  assigned  on  the  refusal  of  the 
court  to  give  the  chai^  requested  by  the 
defendant  No  such  requested  charges  ap- 
pear In  the  bin  of  exceptions,  except  as  they 
are  incorporated  In  the  motion  for  new  trial. 

Where  a  motion  for  new  trial  states  that 
the  court  erred  in  refusing  to  give  to  the 
Jury  charges  requested  by  the  defendant,  the 
charges  so  requested  and  refused  and  the 
exceptions  to  such  refusals  should  be  set  out 
In  a  bill  of  exceptions;  and  If  th^  are  not  In- 
cluded In  a  bin  of  exceptions,  except  as  they 
are  stated  in  the  motion  for  new  trial,  they 
are  not  properly  evidenced  to  this  court,  and 
they  cannot  be  considered  here,  especially 
when  the  motion  is  denied,  since  the  state- 
ments in  a  motion  for  new  trial  are  not 
self-supporting.  Gray  v.  State,  42  Fla.  174, 
28  South.  53;  Kennard  v.  State,  42  Fla.  581. 
28  South.  868;  Garner  v.  State,  31  Pla.  170, 
12  South.  638;  Lambrlght  v.  Static  84  Fla. 


504,  16  South.  582;  White  v.  State,  26  Fla. 
602.  7  South.  857;   Marsh  t.  Bennett,  49 

Fla.   ,  38  South.  237. 

It  Is  assigned  as  error  that  "the  court  in 
rendering  Judgment  against  the  defendant  up- 
on the  verdict  rendered  by  the  Jury  because 
the  said  verdict  was  ill^al,  Improper  In 
form,  and  made  no  flndlzq;  against  Uie  de- 
fendant" 

The  contention  is  that  "the  verdict  ia  Im- 
proper in  form  and  is  not  legal,"  because 
It  "does  not  give  the  name  of  the  defend- 
ant nor  state  what  cause  Is  being  tried,  nor 
say  what  the  Jury  bad  under  consideration, 
nor  does  It  find  anything."  No  authority 
is  cited  to  sustain  this  contontitm. 

Any  words  which  convey  beyond  reason- 
able donbt  the  meaning  and  intention  of  a 
Jury  are  mfBdent,  and  all  fair  Intendments 
will  be  made  to  support  the  verdict  Jjoag 
V.  State,  42  Fla.  612,  28  South.  866. 

The  record  shows  who  the  defendant  was, 
that  the  plaintiff  in  error  was  the  only  de- 
fendant and,  e<HUidarlng  the  verdict  in  con- 
nection with  the  record,  there  can  be  no 
doubt  that  the  party  tried  and  convicted  is 
the  plaintiff  In  error  here.  WlUiama  t. 
State  (Fla.)  34  South.  279. 

It  is  also  urged  that  "tlie  expresdon,  'We. 
the  Jury,  say.*  does  not  carry  with  It  the  con- 
viction that  the  Jury  have  fonnd  anything 
after  deliberating  upon  tbe  evidence  In  the 
case,  or  tmn  deliberating  upon  any  evidence, 
or  that  the  same  Is  tbe  result  of  an  Investiga- 
tion had  npon  evidence,  but  Is  simply  an  as- 
sertion on  the  part  of  the  Jury  saying  that 
the  defendant  is  guilty  of  an  aggravated  as- 
sault" 

The  record  shows  that  the  Jury  "being 
duly  elected.  Impaneled,  tried,  and  sworn 
tbe  truth  to  speak  npon  the  Issues  Joined, 
having  beard  tbe  evidence,  the  chaise  of  the 
court,  and  the  argument  of  counsel,  and 
having  considered  their  verdict  upon  their 
oaths  do  say:  'We,  the  Jary,  say  the  de- 
fendant Is  guilty  of  aggravated  assault  So 
say  we  all.   W.  A.  Spencer,  Foreman.'" 

This  record  entry,  which  Includes  the  form 
of  the  verdict  as  returned  by  the  Jury,  Is 
conclusive  of  the  facta  stated  therein,  and 
shows  clearly  that  tbe  verdict  was  returned 
by  the  Jury  after  considering  the  case  sub- 
mitted to  them. 

The  use  of  the  word  "say,"  instead  of  tbe 
word  "find."  Is  not  material  here,  since  the 
verdict  read  In  connection  with  the  record, 
means  that  the  Jary,  after  considering  the 
case,  determined  that  the  defendant  Is  guilty 
as  stated  In  the  verdict;  end  If  the  Inten- 
tion Is  clearly  made  manifest  the  faulty  ex- 
pression will  not  vitiate  the  verdict  See 
JA>ng  V.  State,  42  Fla.  612,  28  South.  855: 
Johns  V.  State  (Fla.)  35  South.  71. 

Under  an  Indlctmait  for  assault  with  in- 
tent to  commit  murder,  there  may  be  a  con- 
viction of  aggravated  assault  Pittman  v. 
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State,  25  FIft.  648,  8  South.  4S7;  ICcNlib  T. 
State,  47  FIb.  — ,  86  South.  176. 

The  verdict  Is  Bnstalned  by  the  ertdence. 

The  Judgment  Is  affirmed. 

SHAOKLBFOm  C.  J.,  and  COOKRBLL, 
concur. 

TAYLOR.  HOCKEB,  and  FABKHILL» 
JJ.,  concur  In  tbe  opinion. 


TESTON  T.  STATU. 

^preme  Oourt  of  Florida,  PlTbhai  A.  Nor. 

24,  1905^ 

GsnnnAi.  Lav  —  Rkcobd  —  Bai.  ot  Bzoxp- 

TI0N8. 

A  dim  carbon  copy  of  the  bill  ot  exceptions 
In  the  branaeript  vi  the  teowd  of  a  erunlnal 
cause  Tiolates  the  rule.  Is  not  a  pennanoit  rec- 
wd.  and  the  enora  based  thereon  will  not  be 
considered. 

(Syllabos  by  tiie  Court) 

Error  to  CMmlnal  Oonrt  ot  Record,  Hllto- 
bwonsA  County ;  H.  0.  Qordrai,  Judge. 

A.  C  Teston  was  convicted  of  txima,  and 
brings  error.  Order  for  filing  bill  of  ezcep- 
ttons  entored. 

J.  3.  Luneford,  for  plaintiff  In  oror.  W. 
H.  Bills,  Atty.  Geo.,  for  the  8tat& 

PER  CURIAM.  The  portion  of  the  tran- 
script containing  the  evidence  In  thla  case 
does  not  conform  to  onr  rule  that  requires 
the  use  of  "black  Ink,"  but,  on  the  contrary, 
Is  a  dim  carbon  copy.  This  entails  not  only 
much  inconvenience  and  risk  to  the  eyesight 
of  the  Justices,  who  would  be  required  to 
read  carefully  through  the  130  pages  thus 
presented,  but  also  entails  danger  to  the 
permanency  of  our  records,  should  we  per- 
mit their  accuracy  to  rest  only  on  the  future 
possibility  of  deciphering  this  carbon  after 
years  of  rubbing  and  erasure. 

Moreover,  It  Is '  unfair  to  the  county  of 
Hillsborough  to  permit  It  to  be  liable  to 
payment  at  full  value  for  flrat-class  work- 
manship, when  neither  the  county  nor  the 
court  get  adequate  results.  In  a  large  ma- 
Jori^  of  the  criminal  cases  brought  to  this 
court  the  counties  are  charged  with  the 
costs,  and  to  minimize  these  coats  as  much 
as  possible  our  rule  requires  but  one  tran- 
script In  criminal  cases,  and  no  copies  are 
necessary,  as  in  civil  cases.  For  the  sake 
of  reducing  costs  to  litigants  in  civil  cases 
we  have  permitted  carbon  copies  that  are 
clear  and  legible;  but  with  so  many  copies 
the  permanency  of  onr  records  Is  reasonably 
secured,  and  the  reasons  for  permitting  the 
relaxation  of  the  rule  do  not  exist  in  crimi- 
nal cases. 

An~  order  will  be  entered,  therefore,  ttiat 
unless,  before  the  12th  day  of  December 
next,  a  certified  copy  of  the  bill  of  excep- 
tions, clearly  and  legibly  printed  or  type- 
written In  black  Ink,  be  filed  in  this  conrt, 


the  assignments  tjl  error  that  call  'for  an 
examination  of  the  testimony  will  be  treated 
as  abandoned.  No  costs  will  be  allowed 
for  the  copy  now  before  the  court. 

SHACKLBFORD,  O.  3.,  and  OOOEBIDLL 
and  WHITFIEU>,  JJ.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  J  J., 
concur  in  the  opinion. 


TD8T0N  V.  STATE. 

(Sapraae  Oourt  of  Florida,  Division  A.  Dee: 
19,  190S.) 

1.  Statutks— TrnjE  or  Act-^-Cohstitutionai, 
Law. 

Under  the  title  "An  act  In  relation  to 
the  crime  of  embezilemeot"  (Laws  1803,  p. 
96;  c.  S160).  the  Legislature  may  enlarge  the 
crime  BO  as  to  embrace  therein  a  claas  of  jfer- 
Bona  of  egaal  moral  guilt  with  those  thereto- 
fore Included,  and  prescribe  a  rule  of  plead- 
ing for  the  indictment. 

2.  Embezzlkmbwt— iKDicrmMT. 

The  word  "embeoile"  and  the  phrase 
*%audulent]y  convert  to  his  own  use''  hav- 
ing acgnired  a  technical  meaning,  it  Is  suffi- 
cient to  allege  the  crime  denonnced  in  chapter 
6160,  p.  96,  Laws  1903.  in  the  language  of 
the  statute. 

[Ed.  Note. — For  cases  In  point,  see  voL  IS, 
Cent  Dig.  Bmbesslement,  |  61.] 

8.  Sahe. 

In  an  information  for  embezzlement,  un- 
der chapter  5160,  p.  96,  Laws  1903,  against 
a  treasnror  of  an  unincorporated  society,  it 
is  not  necessary  to  allege  a  want  of  eonsent 
of  tiie  owners,  nor  a  demand  and  r^usal  to 
pay,  nor  that  his  term  of  office  had  expired. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Ehnbezxlement,  fi  fil.] 

4  WirnsssBa  — Bias  — CBOss-ExAUNATion. 

On  the  trial  of  the  treasurer  of  an  on-  . 
incorporated  society  for  embezalement,  the  de- 
fendant should  be  permitted,  on  cross-examina- 
tion of  a  state's  witness,  a  member  of  the 
society,  to  ask  the  witness  his  understanding 
as  to  the  action  of  a  guaranty  company  In 
which  the  treasurer  was  bonded,  and  Its  re- 
fusal to  indemnify  the  loss  unless  tiie  accused 
be  convicted.  Snch  testimony  might  tend  to 
show  bias  and  interest 

6.  Ehbezzleusnt  —  Evidkncb  —  Lmrnna- 

PtJBFOSE. 

When  testimony  tending  to  show  that  one 
accused  of  embezzlement  was  in  straitened 
clrcamstances  shortly  prior  to  the  allied  act, 
he  should  be  permitted  fully  and  freely  to  dis- 
close his  linancial  condition  at  that  time,  with* 
ont  comments  from  the  court  limiting  and  con- 
fining bis  testimony  solely  to  "the  purpose  of 
showing  a  part  of  his  personal  history,"  or 
as  "tending  to  show  his  personal  history  in 
connection  with  the  questions  asked  by  the 
solicitor,  nothing  else.** 

6.  Cbuxnaz.  Law— Discsbtion  or  Coubt— 
bxahinatioif  ov  wltnessu  -~  i^dino 

Questions. 

The  allowance  of  leading  questions  is 
within  the  discretion  of  the  trial  court,  and 
not  snbject  to  review. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criminal  Law,  J  8064;  ToL  60, 
Cent  Dig.  Witnesses,  8  795.J 

(Syll^os  by  the  Court) 
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Error  to  Criminal  Oonrt  of  Becord,  HUto- 
boroDgh  Goimty ;  H.  O.  Gord<Hi,  Jndge. 

A.  G.  Teflton  was  convicted  of  embessle- 
ment,  and  brings  error.  Reversed. 

J.  J.  Lnnsford.  for  plaintiff  la  error.  W.  H. 
BUia,  Atty.  Gen.,  for  the  State. 

OOOKRELIi,  J.  An  information  was  filed 
In  the  criminal  court  of  record  for  Hills- 
borough county  on  the  IStfa  day  of  February, 
1905,  charging  that  A.  O.  Teston,  whose 
Christian  name  is  to  the  solicitor  nnknown, 
on  the  2d  day  of  January,  A.  D.  190S,  in  the 
connty  of  Hillsborough,  Fla.,  "being  then  and 
there  the  treasurer  of  the  Carriage  and 
Wagon  Workers'  Union  nnml)er  one  hundred 
fifteen,  a  voluntary  association  composed  of 
the  said  A.  C.  Teston,  one  H.  L.  Phillips,  and 
S.  C.  Gobb,  whose  Christian  names  are  to  the 
solicitor  unknown,  and  divers  other  persons, 
whose  names  are  to  the  BOlicltor  unknown,  did 
then  and  there  receive  Into  his  possession,  by 
reason  of  his  office  as  treasure  as  aforesaid, 
one  hundred  and  ninety-eix  dollars  in  money 
curr^it  in  the  United  States,  a  further  de- 
scription of  which  is  to  the  solicitor  unknown, 
of  the  value  of  one  hundred  and  ninety-six 
dollars,  of  the  property  of  the  Carriage  and 
Wagon  Workers'  Union  number  one  hundred 
fifteen  as  aforesaid  and  did  then  and  there 
unlawfully,  feloniously,  and  fraudulently 
convert  the  one  hmidred  and  nlnety-sIx  dol- 
lars In  money  as  aforesaid  to  his  own  use 
against  the  forms,"  etc. 

Upon  arraignment  the  defendant  pleaded 
not  guilty,  was  tried,  and  a  verdict  of  guilty 
rendered.  Motions  In  arrest  of  Judgment 
and  for  a  new  trial  were  duly  made  and  over- 
ruled, and  to  the  sentence  imposed  this  writ 
of  error  was  prosecuted. 

The  plaintiff  in  error  has  complied  with  the 
order  heretofore  made  by  us  in  this  cause, 
by  filing  here  a  proper  typewritten  transcript 
of  the  bill  of  exceptions. 

The  grounds  of  the  motion  In  arrest  of 
judgment,  which  are  insisted  on,  may  be 
briefly  summarized  as  follows:  The  Informa- 
tion charges  no  crime,  does  not  all^e  the  de- 
fendant's term  of  office  had  expired,  nor  that 
there  was  any  proper  person  to  demand  or 
receive  the  funds,  nor  a  refusal  to  turn  the 
funds  over  to  tbe  proper  person,  nor  that  the 
funds  were  withheld  without  the  consent  of 
the  owners,  nor  that  the  defendant  had  made 
use  of  the  funds  Inconsistent  with  the  rights 
of  the  owners,  and  that  chapter  6160,  p.  90,  of 
the  Laws  of  1903  is  unconstitutional. 

We  shall  first  consider  the  last  ground; 
for.  if  chapter  5160,  under  which  the  Infor- 
mation must  have  been  found,  la  void,  the 
ease  is  ended.  The  chapter  consists  of  but 
two  sections,  and  is  as  follows: 
"An  act  In  relation  to  the  crime  of  onbezzle- 

ment 

"Be  it  enacted  by  tbe  L^^lature  (rf  the 
state  of  F'orida: 
"Section  1.  If  anjr  officer,  acent,  dertc,  rar- 


ant  or  member  of  any  Ineorpwated  oonpany, 
or  If  any  officer,  cl^k,  servant,  agent  or 
mttnbra  of  any  copartnership,  society  or 
voluntary  association ;  or  it  any  clerk,  agent 
or  Borvant  of  any  parson,  embezsles  or  fraudu- 
lently disposes  of,  or  converts  to  his  own  use, 
or  takes  or  secretes  vrith  int^t  so  to  do  any- 
thing of  Tains  which  has  been  entmsted  to 
him,  or  has  come  into  his  possession,  cai^ 
custody  or  control  by  rea8<ni  of  his  office,  eoi- 
ployment  or  membership,  lie  shall  be  pnnUhed 
as  if  he  had  be«a  convicted  at  larceny. 

"Be&  2.  If  the  property,  ox  thing  of  valw^ 
embezzled  belongs  to  sev^l  parsons,  owners 
or  members  at  a  society  or  voluntary  assoda- 
ti<m,  it  shall  be  sufficient,  In  the  indictment 
or  Information,  to  allege  the  ownership  to  be 
in  any  one  <x  more  of  any  such  persons, 
owners  or  members  or  In  the  society,  associa- 
tion or  partn»ehip  by  Its  name.** 

The  particular  provision  of  the  Gonstltntion 
alleged  to  have  been  violated  is  that  part  of 
section  16,  art  8,  whtdi  declares  that  "each 
law  macted  in  tiie  L^rlslatmre  shall  embrace 
but  one  subject  and  matter  properly  con- 
nected therewith,  which  subject  shall  be 
briefly  expressed  In  the  titla"  It  is  claimed 
that  the  title  to  this  act,  "An  act  in  relation 
to  the  crime  ot  embezzlement,"  Is  restricUTe 
and  misleading,  and  that  tbe  second  section, 
having  reference  to  a  rule  of  pleading,  la  out- 
side the  title.  The  title  put  tbe  L^slature 
on  notice  that  the  crime  of  embezzlemoit  was 
before  them  for  modification,  and  the  modifica- 
tion consists  merely  in  enlarging  the  class  of 
persons  capable  of  cmnmittlng  the  crime,  so 
as  to  Include  a  cwtain  class  of  peroona  of 
equal  moral  guilt,  but  whom  previous  legisla- 
tion had  not  reached.  The  second  section  of 
the  act  Is  matter  properly  connected  with  tbe 
one  subject,  of  which  the  tieglslature  was 
duly  advised.  See  State  ex  rd.  t.  JadESon- 
vllle  T.  Co.,  41  Fla.  363,  27  South.  221.  It  is 
not  alt<«ether  certain  that  this  Information 
would  be  bad  without  the  aid  of  the  second 
section,  but  we  feel  no  hesitancy  in  sustaining 
tbe  section  against  the  attack  mad&  If  tbs 
attempt  had  been  made  In  this  section  to 
change  the  rule  of  pleading  as  to  oth«-  species 
of  crimes  than  the  one  denounced  In  the  first 
section,  a  different  question  would  arlsfc 

White  ranbezzlement  is  a  statutory,  not  a 
common-law,  offense,  yet  the  word  "embessle** 
has  now  acquired  a  technical  meaning,  as  has 
tbe  synonymous  or  kindred  phrase  "fraudu- 
lently convert  to  his  own  use,"  and  it  is 
sufficient  to  charge  the  crime  In  the  language 
of  the  statute,  and  tested  by  this  language  the 
information  Is  snffident  We  are  not  per- 
mitted to  read  into  the  statute  words  In 
former  acts  applying  to  other  classes  of  In- 
dlvlduala,  which  have  been  Industriously 
omitted,  and  wbldi.  If  inserted,  would  cause 
embarrasonait,  if  not  annihilation,  of  the 
statute  so  construed.  When  the  act  of  fraud- 
ulently converting  to  one's  own  exclusive  use 
the  property  which  one  owns  jointly  with 
others  Is  sought  to  be  made  a  olmsh  the 
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LegMatare  might  well  dispense,  as  was  done 
bere,  witb  the  all^ation  of  want  of  consent 
ot  the  owner,  or  of  the  denumd  and  r^usal  to 
pay  that  Is  requisite  as  to  certain  classes  of 
iMUlees;  nor  Is  it  essential  to  the  crime  of 
enUMSzIement  that  the  term  of  office  of  the 
frandnlent  ctniTertor  has  expired.  The  of- 
fense may  be  complete  during  the  tenure,  even 
tboogb  subsequently  the  defaulter  oMj  be 
able  to  make  up  the  deficiency. 

No  bill  of  particulars  was  applied  for,  and 
the  crime  was  charged  in  language  sufficiently 
clear  and  definite  to  apprise  the  accused,  and 
aa  a  predicate  for  a  plea  of  formw  acquittal 
or  conrlction,  and  the  motion  in  arrest  was 
properly  orerrnled. 

Exceptions  were  taken  to  various  rulings 
and  remarks  by  the  court  at  tbe  trial,  but 
beyond  a  general  caution  to  the  trial  judge 
against  a  poasible  Intimation  to  the  Jury  of 
his  own  Tlewa  aa  to  the  weight  to  be  ^ven  to 
particular  evidence  admitted  or  to  the  credi- 
bility of  any  particular  witness,  we  shall  treat 
q>edlflcally  only  a  few  of  the  assignments 
based  on  these  exceptions. 

The  defendant  sought,  on  cross-examination 
of  certain  state  witnesses,  who  were  members 
of  the  union,  after  Uie  fact  was  eildted  that 
the  treasurer  was  braided  in  a  guaranty  com- 
pany, tbelr  understanding  as  to  tbe  position 
of  the  company  and  Its  refusal  to  Indenmify 
the  union  for  the  loss  unless  the  accused  be 
convicted.  If  these  witnesses  so  understood 
the  sltaatlon,  this  might  go  to  their  bias  and 
Interest,  and  should  have  been  admitted.  In 
view  of  the  sidwequmt  admls^ons  tbe  de- 
fendant, we  might  hesitate  to  reverse  on  this 
ground  alone ;  but  the  refusal  to  permit  the 
questl<ni  to  be  answered  was  emmeons. 

Tbe  state  introduced  evidence  tending  to 
show  that  tbe  defendant  was  In  straltoied  ^ 
cumstances  Just  prior  to  tbe  time  when  he 
sbould  have  accounted  to  tbe  union  for  the 
funds  with  which  be  was  chargeable,  and  he 
should  therefore  have  been  pemdtteil  fre^ 
and  fully  to  disclose  bis  actual  financial  con- 
dition at  that  time,  wlflioot  oonunento  from 
the  court  limiting  the  evidence  and  confining 
it  solely  to  "tbe  purpose  <tf  tixnrtng  a  part  of 
his  personal  history,"  w  as  "tending  to  show 
his  personal  history  in  connection  with  the 
questions  formerly  asked  by  the  soUdtor, 
nothing  else." 

The  allowance  of  leading  questliHis  is  with- 
in the  discretion  of  the  trial  court,  and  not 
subject  to  review  by  us. 

Evidence  was  rejected  which  it  Is  claimed 
should  have  been  admitted  as  part  of  the  res 
geette;  but,  without  setting  it  out,  we  think 
It  properly  rejected,  either  as  hearsay  or  aa 
self-serving  declarations. 

What  we  have  said  In  the  discussion  of  the 
Information  disposes  of  the  contention  of  tbe 
plaintiff  in  error  that  the  Instrnctions  re- 
quested should  have  been  given.  Tb^  were 
properly  rejectttd. 


For  the  orror  pointed  out,  tbe  Judgmmt  Is 
reversed,  and  a  new  trial  awarded. 

8HACKLBF0RD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TATLOR.  HOCKEB.  and  PABKHILL,  JJ., 
concur  In  tbe  opinion. 


PBNSAOOIiA  LUMBER  GO.  v.  8UTHBB- 
LAND-INNB8  GO. 

(Supreme  Court  of  Flcnrida,  Division  A,  De& 
m  19050 

1.  Aonon— Bquitabli  DsnNsss  in  Acnoms 
AT  Law. 

Pleas  on  equitable  groanda  is  actions  at 
law  must  be  purely  defatBive,  and  are  never 
admissible  whui  they  raise  Issues  with  which 
the  court  on  its  cnnmon-law  side  Is  competent 
to  da&L 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent.  Dig.  Action,  {  153.] 

2.  Saue— Plea— SuFFicisNOT. 

To  an  action  for  breach  of  a  lumber  con- 
tract, a  plea  on  equitable  grounds  to  the  effect 
that  the  real  conaideratlmi  for  the  contract 
sued  on  was  another  contract  or  combination 
entered  Into  by  tbe  parties  with  three  other 
lumber  dealers,  designed  to  control  the  price 
of  lumber  In  that  port,  which  other  contract 
or  combination  the  plaintiff  had  violated,  and 
that  by  mistake  of  law  the  latter  was  not 
written  Into  tbe  contract  sued  on,  is  bad,  and 
a  demurrer  thereto  is  properly  sustained. 
(SjUabUB  by  the  Court) 

Error  to  Circuit  Court,  Escambia  County ; 
G.  B.  Parkhlll,  Jtidge. 

Action  by  the  Sutherland-Innes  Company 
against  the  Fensacola  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
OTor.  Afilrmed. 

Blount  &  Blount,  for  plaintiff  In  «rrw. 
Avery  &  Avery,  tor  defendant  In  oror. 

OOCKBBLL,  J.  The  Sntherland-Innea 
Company  brougtat  an  action  at  law  tar  breach 
<tt  contract,  which  waa  made  part  of  the  dec- 
laration and  Is  In  tbe  tollowlng  words  and 
figures: 

"Fensacola.  Fla^  July  Is^  1902. 
"Memorandum  of  agreemoit,  entored  Into 
this  1st  day  of  July.  1902,  by  and  between 
the  Sntberland-Innes  Co.,  Ltd.,  trf  Pensaoola, 
and  the  Fensacola  Lumber  Co.,  of  Fensacola, 
in  whldi  tbe  Sutho-land-Innes  Ca  agree  to 
buy  and  receive  and  the  Fensacola  Lumber 
Co.  agree  to  sell  and  deliver  the  following  P. 
P.  sawn  timber,  namely:  3,000  pieces,  not 
exceeding  45  eft.  average,  usual  good  quality, 
at  15  cento  basis,  40  eft  avg.  at  Fwry  Pass. 
Delivery  to  be  nude  in  monthly  prc^rtiona, 
during  the  months  of  July,  August  B^item- 
ber.  Payment  cash  oa  receipt  of  spedfica- 
Uona  and  boom  receipts.  Usual  Interest, 
from  date  of  payment  of  specifications  to  be 
paid  by  Sutberland-Innes  Co." 

There  was  verdict  and  judgment  for  tbe 
plaintiff  in  the  sum  of  |70a  To  review  that 
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Judgment  the  defendant  prosecutes  this  writ, 
and  assigns  as  error  tbe  sustaining  of  a 
demurrer  to  Its  amended  equitable  plea. 

The  purpose  of  this  plea,  which  Is  quite 
l^gthy  and  need  not  be  set  forth  in  full, 
was  to  show  that  tbe  actual  comiideratlon 
for  the  contract  sued  on  was  another  con- 
tract or  combination  entered  Into  by  these 
parties,  together  with  three  other  lumber 
dealers  In  Peusacola,  jointly,  with  the  object 
in  Tlew  of  fixing  the  price  of  lumber  at  tti&t 
port  that  might  be  controlled  by  these  five 
dealers,  and  that  the  plaintiff  had  breached 
the  latter  contract  The  "equity"  of  the  plea 
must  be  found  In  this  paragraph : 

"That  tbe  plaintUf  and  defendant  Jointly 
prepared  the  contract  attached  to  the  declara- 
tion, and  that  the  plaintUC  when  it  signed 
tbe  satd  contract  was  Ignorant  of  any  rule  of 
law  requiring  the  whole  of  the  stipulation  of 
both  parties  to  the  written  contract  to  be 
embraced  In  tbe  writing,  or.  if  It  knew  of 
snCh  rale,  it  at  said  time  failed  to  Temember 
tbe  sam^  or  with  the  Intent  to  defraud  tbe 
dfifehdant  failed  to  apply  it  or  to  inform  the 
defendant  thereof;  that  the  defendant  was  at 
the  time  of  said  signing  and  after  the  bring- 
ing of  this  auit  ignorant  of  tbe  said  rule; 
and  that  the  said  paper  aned  opaai  herein 
was  because  of  the  said  ignorance,  forget- 
fnlnees,  or  fraud  of  plaintiff,  and  of  the 
aald  U;norance  of  the  defendant  not  ao  writ- 
ten aa  to  embrace  In  It  tbe  fact  tberetofore 
agreed  npon  that  the  compliance  by  tbe  plaln- 
tlfl  with  the  stipulations  of  tlie  contract,  evl* 
denced  by  Exhibit  A  attached  hereto,  was 
tlie  consldoatlon  for  the  entering  by  the  de- 
fendant into  the  contract  of  sale  and  delivery 
of  timber  with  the  plaintiff,  upon  which 
plaintiff  brings  this  suit" 

Various  objections  to  tbe  auffidency  of  the 
plea  are  urged  before  UB-^moi«  others,  that 
the  manner  of  stating  the  cause  of  the  omit- 
sloD  is  loose  and  indefinite ;  tliat  it  relies  on 
a  mistake  of  law  purely,  and  not  npon  any 
mixed  question  of  law  or  fact,  such  as  the 
meaning  of  technical  terms  and  the  like; 
DO  fact  is  alleged  that  tends  to  show  fraud 
or  OTerreacbing,  or  Inequalltr  of  Information 
or  Intelllgoice ;  that  the  contract  sought  to  be 
injected  Into  ttie  one  sued  on  is  a  Joint  con- 
tract in  which  jiartlea  not  before  tbe  court 
are  interested;  and  tliat  the  contracts  are 
shown  to  be  independent  and  not  depoident 
These  objections  are  entitled  to  serious  con- 
sideration befwe  being  overruled;  but,  with- 
out passing  upon  them,  we  shall  plant  the 
affirmance  on  another  ground. 

The  writer  Is  not  In  harmony  with  his 
Brethren  as  to  the  admissibility  of  equitable 
pleas  tn  actions  at  law;  but  tbe  court  Is 
folly  committed  to  the  rale  that  such  pleas 
are  purely  defenslTe,  and  are  never  admis- 
sible when  th^  raise  Issues  with  which  the 
common-law  side  ot  the  court  Is  competrat  to 
deal. 

The  apparent  intent  of  this  plea  la  to  alter 


or  amend  the  written  Instrument,  and,  if 
this  should  be  permissible  under  the  facta 
alleged  in  the  plea,  It  does  not  appear  that 
the  defense  could  not  be  made  at  law  aa 
well  as  In  equity;  the  rule  being  the  same 
In  either  court  Bacon  v.  Oreen,  36  Pla. 
825,  text  888,  18  South.  87a  Under  that  de- 
cision we  are  not  prepared  to  hold  that  a 
court  will  ever,  under  the  guise  of  an  amend- 
ment, so  altCT  an  Instrument  as  practicallr 
to  destroy  It  or  so  alt^  It  as  to  remit  to 
others,  not  parties  thereto  or  in  any  wise 
bound  thereby,  to  say  capriciously  whether 
or  not  tbe  contract  shall  be  binding  on  tbe 
contracting  parties. 

The  demurrer  was  properly  anstalned,  and 
the  Jndgmoit  la  affirmed. 

SHACKLBFORD,  a  J.,  and  WHITFIBU), 

X,  concur. 

TATLOB  and  HOCKBR,  JJ.,  concur  in  the 
opinion. 

PABKHIUi,  3.,  dlaquaUfled. 


MASSEY  V.  STATB. 

(Supreme  Court  of  Florida,  Division  B.  Dec. 
19.  1005.) 

1.  Cbimiral   Liw  —  Appku/— Rev  IK  w— REC- 
ORD. 

When  a  motion  In  arrest  of  Jadgment  is 
evidenced  to  an  appellate  court  only  In  and 
by  a  bill  of  exceptiODS,  it  cannot  be  entsrtained 
or  considered. 

2.  Saue— New  Tbial. 

The  defendant  is  entitled  of  right  to  make 
a  motion  for  a  new  trial  at  any  time  within 
four  days  after  tbe  verdict  shall  have  been  ren- 
dered and  during  the  same  term  of  court  on 
eoaplyingwlth  me  provtslons  of  law  In  renrd 
tbereto.  TThis  right  is  not  forfeited  Iv  the  fact 
that  sentence  hafl  been  passed  npon  bun. 
8.  Same — Substantial  Right. 

When  a  trial  court  refuses  to  entertain  and 
decide  a  motion  for  a  new  trial,  or  to  exercise 
its  discretion,  without  any  good  reason  for  ao 
doing,  he  is  depriving  tbe  party  making  the 
motion  of  a  substantial  right,  and  this  may 
be  corrected  by  writ  of  error. 
(Syllabus  by  tbe  Court) 

ErKHT  to  Circuit  Court  Hamllttm  County ; 
B.  B.  Palmer,  Judge. 

Will  MasB^  was  convicted  of  en  illegal 
sale  of  liquor,  and  brings  error.  Berersed. 

Mallory  F.  Eorae,  for  plaintiff  in  error. 
W.  H.  Ellis,  Atty.  Oen.,  for  the  State. 

PARKHILL,  3.  In  the  drcnit  court  for 
Hamilton  county  on  the  27th  day  of  Septem- 
b^,  1904,  tbe  plaintiff  In  error.  Will  Massey, 
hOTelnafter  called  the  defendant,  was  In- 
dicted by  the  grand  Jury  for  selling  liquor 
In  a  county  voting  against  such  aale.  On 
the  same  day  he  was  tried  and  convicted,  and 
seeks  relief  here  by  writ  of  wror  returnable 
to  the  present  June  term. 

1.  The  first  assignment  of  oror  made  ha!9 
is  that  the  court  erred  In  oTerrulIng  the  mo- 
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tlon  In  arrest  of  Judgment  made  by  tbe  de- 
fendant In  the  court  below. 

The  record  proper  shows  that  the  court 
OTerrtiled  a  motion  In  arrest  of  judgment, 
but  the  motion  itself  Is  not  there.  We  find 
the  motion  in  arrest  of  judgment  made  by 
the  defendant  set  oat  In  the  bill  of  excep- 
tions; bat  this  motion  forms  part  of  the 
record  proper  In  a  case,  and  has  no  place* 
in  a  bill  of  exceptions.  This  court  bas  fre- 
quently held  that,  when  a  motion  in  arrest 
of  judgment  Is  evidenced  to  us  only  In  and 
by  a  bill  of  exceptions,  it  cannot  be  enter- 
tained or  considered  by  us.  Peaden  t.  State 
(Fla.)  35  South.  204;  Roberson  v.  State, 
42  Fla.  223,  28  South.  424;  Brown  T,  State, 
42  Fla.  184,  27  South.  869 ;  Caldwell  t.  State, 
4S  Fla.  545,  30  South.  814;  Kelly  t.  State 
(Fla.)  33  South.  235;  Kimble  t.  State  (Fla.) 
34  South.  6.  If  parties  desire  us  to  review 
the  action  of  the  trial  court  In  ruling  upon 
a  motion  in  arrest  of  judgment,  they  must 
see  to  It  that  the  motion  and  the  ruling 
of  the  court  thereon  be  exhibited  to  us  In 
the  record  proper. 

II.  The  second  assignment  of  error  Is  that 
the  conrt  erred  In  refusing  to  bear  and  pass 
upon  the  motion  for  a  new  trial  made  by 
the  defendant 

The  record  before  us  does  not  show  that 
the  judge  of  the  conrt  below  gave  his 
reason  for  refusing  to  hear  and  pass  upon 
defendant's  motion  for  a  new  trial.  The  bill 
of  exceptions  recites  that  on  the  2Sth  day 
of  September,  1904,  the  defendant  by  his 
attorney  did  submit  to  the  court  his  motion 
that  the  court  vacate  and  set  aside  the  ver- 
dict, judgment,  and  sentence,  and  grant  a 
new  trial  herein,  "and  the  said  court  on  the 
said  28th  day  of  September,  1904,  did  refuse  to 
consider  said  motion  for  a  new  trial,  and 
did  thereuiwn  render  his  decision  end  opinion 
that  said  motion  for  a  new  trial  could  not 
be  heard  by  the  conrt,  the  defendant  by 
his  attorney  did  then  and  there  except" 

The  su^stion  has  been  made  in  the  brief 
for  defendant  In  error  that  it  Is  to  be  gath- 
ered from  the  record  that  the  court  refused 
.  to  hear  the  motion  for  a  new  trial  because 
the  jud^ent  bad  l>een  entered. 

The  defoidant  is  entitled  of  right  to  make 
a  motion  for  a  new  trial  at  any  time  within 
four  days  after  the  verdict  shall  have  been 
rendered,  and  during  the  same  term  on  com- 
plying with  tbe  provisions  of  law  In  r^ard 
thereto.  This  right  Is  not  forfeited  by  the 
fact  that  sentence  has  been  passed  apon  him. 
Sections  1180,  2986*  Rev.  St  1892;  Smith 
T.  State.  64  Ga.  439;  Calvert  v.  State,  91 
Ind.  478;  Commonwealth  t.  McElhai^,  111 
MaiB.  439. 

Tbe  verdict  iu  this  case  was  rendered  on 
tbe  27th  day  of  September.  Tbe  defendant 
gave  notice  In  apea  court  of  bla  motion  for 
a  new  trial.  This  motion,  dated  tbe  27th, 
KoA  tbm  reaaons  tberefor.  were  placed  on 


r.  STATE.  T91 

the  motion  docket  on  the  28th  day  of  S^- 
tember,  within  four  days  after  tbe  yerdlct, 
and  during  the  same  term. 

On  the  28th  of  Septembw  the  court  en- 
tered judgment,  pronouncing  sentence  upon 
the  defendant  After  this  was  done  upon 
the  same  day,  the  defendant  submitted  to 
tbe  court  his  motion  for  a  new  trial.  The 
reasons  assigned  In  tbe  motion  were  that 
the  verdict  is  contrary  to  the  evidence,  tbe 
law,  and  the  charge  of  the  court,  and  that 
the  court  erred  in  giving  certain  Instruc- 
tions to  the  jury.  It  seems  that  the  defend- 
ant complied  fully  with  the  provisions  of 
law  regulating  applications  for  new  trial, 
and  the  court  below  ought  to  have  enter- 
tained and  passed  upon  the  motion,  by  either 
granting  or  refusing  the  same,  so  that  the 
defendant  could  have  this  court  review  and 
pass  upon  the  questions  raised  by  the  motion. 
The  court  erred  In  refusing  to  consider  and 
pass  upon  the  motion. 

The  motion  for  a  new  trial  is  a  remedy 
accorded  to  a  party  for  the  correction  by 
the  trial  court  of  injustice  done  by  the  ver- 
dict of  a  jury.  It  Is  one  of  the  most  Im- 
portant rights  which  a  party  to  a  jury  trial 
has.  It  Is  a  right  to  invoice  the  discretion 
of  the  court  to  decide  whether  the  injustice 
of  the  verdict  Is  such  that  he  ought  to 
have  an  opportunity  to  take  the  case  before 
another  Jury.  It  Is  the  pnly  method  by 
which  the  weight  of  the  evidence  can  be 
reviewed  by  this  court. 

When  a  trial  court,  therefore,  refuses  to 
entertain  and  decide  a  motion  for  a  new 
trial,  or  to  exercise  its  discretion,  without 
any  good  reason  for  so  doing,  he  is  deprlv* 
Ing  tbe  party  making  the  motion  of  a  sub- 
stantial right,  and  this  may  be  corrected 
by  writ  of  error.  Smith  v.  State,  supra ; 
Ohms  T.  State,  49  Wis.  416,  B  N.  W.  827; 
Felton  V.  Spiro,  78  Fed.  576,  24  0.  a  A. 
821. 

Should  thefe  be  another  trial  of  the  cause, 
we  call  the  attention  of  the  trial  court,  In 
connection  with  some  of  the  charges  given 
at  the  trial,  to  the  case  of  Ooode  v.  State 
(decided  here  at  the  present  term)  39  South, 
461,  wherein  we  construe  section  8,  c.  4030, 
p.  58,  of  the  Laws  of  1901,  and  hold  that 
proof  of  the  delivery  of  whisky  to  a  person 
by  the  defendant  and  the  receipt  of  mon^ 
therefor  by  him  Is  only  prima  facie  evidence 
of  the  ownership  of  said  whisky,  and  that 
the  defendant  may  rebut  tbls  legal  presmnih 
tlon  by  proi>er  proof. 

Under  tbe  circumstances  as  disclosed  by 
the  record  in  this  case,  the  judgment  of  the 
court  below  is  reversed  for  the  error  found, 
at  tbe  coat  of  Hamilton  county. 

TATLQR  and  HOCEER.  JJ^  concur. 

8HAGKLEF0RD,  C.  J.,  and  OOCKRBLL 
and  WHITFIELD,  JJ.,  concur  Itk  tbe  <9inlon. 
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aiS  La.) 
No.  15,843. 
CONERT  T.  mS  CREDITORS. 
(Supreme  Court  of  Loaislana.  Dec  4,  190S.) 

1.  Appeal— BoMD—SuFFiciiiNCT. 

An  appeal  bond,  reading  that:  "We,  A. 
am  principal,  B.  ana  •  •  •  as  surety,  are 
held,"  etc.,  "and  that  the  aboTe-boond  A.  BOall," 
etc:  otherwise,  the  aaid  •  •  •  sball  be 
liable  in  his  place,  snfficiently  designates  B.^ 
as  Buret7>  and  Is  good  if,  In  addition,  It  Is 
signed  by  A.  and  B. 

2.  Saio— OiTATion— Skbticb. 

AccepteDce  of  sarice  of  dtatloa  of  appeal 
thd  attorav  dlspeoses  with  serTloe  upon 
the  client. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2» 
Cent.  Dig.  Appeal  and  Error,  i  2129.] 

8.  Sahb— BiooBD— StrmciEiiCT. 

If,  in  the  clerk's  certificate,  the  record  Is 
said  to  contain  all  the  proceedings  had  between 
certain  dates,  instead  of  all  the  proceedings 
had  in  the  suit,  and  the  space  between  the 
two  dates  does  not  cover  the  entire  time  that 
the  snit  was  pending  In  the  trial  court,  the 
record  Is  Insufficient,  and  the  appeal  must  be 
dismissed* 
(Syllabus  by  tiie  Court) 

Appeal  from  Glvll  District  Court,  Parlita 
of  Orleans;  Walter  Byere  Sommerrllle,  Judge. 

Proceedings  between  Edward  Oonery,  Jr., 
and  bis  creditors.  From  the  order  appoint- 
ing a  syndic  for  said  Oonery.  Harry  McEn- 
emy  and  others  appeal.  Dismissed. 

Clegg  &  Qulntero,  for  appellant  McEnemy. 
Henry  Lawrence  Lazarus,  Omer  yiller6,  H. 
Glbbs  Morgan,  Henry  Renahaw,  and  Herman 
Michel,  for  appellant  Hasslnger.  Saunders 
&  Ourley,  for  appellant  Haler.  Dinkelspiel 
4c  Hart,  for  app^lee. 

PROTOfiTT,  J.  Motion  to  made  to  dis- 
miss the  appeal  on  the  grounds: 

"(1)  That  there  is  no  proper  bond  of  appeal, 
as  in  the  bond  on  file  no  one  is  bound  as  surety. 

"CSt  That  proper  parties  haTS  not  been  l^alJy 
made  to  the  appeal. 

"(3)  That  the  record  is  incomplete  and  defec- 
tive, and  that  there  Is  no  proper  certificate  of 
the  clerk  thereto." 

First,  as  to  the  surety:  The  designation 
of  the  surety  In  the  bond  la  as  f  ollowa : 

"Know  all  men  by  these  presents,  that  we, 
Harry  ilcEnemy  as  principal,  Lamar  C.  Quln- 
tero and    as  surety,  are  held.   •   ♦  • 

Now,  the  condition  of  the  above  obligation  Is 
such  that  if  the  above-bound  Harry  McEucmy 
shall  and  *  *  *  ;  otherwise,  that  the  said 
 shall  be  liable  In  his  place." 

And  the  bond  is  signed  by  Harry  McBneniy 
and  Lamar  G.  Qnlntero. 

We  think  It  appears  with  certainty  that 
Lamar  O.  Qulntero  to  bound  aa  surety  on 
the  bond,  and  that  the  bond  Is  therefore 
good. 

Second,  aa  to  the  pn^er  parties  not  having 
been  made:  More  specifically  stated,  the 
objection  under  this  head  Is  that  Otto  Maler, 
one  of  the  appellees,  was  not  regularly 
served  with  citation,  but  that  his  attorn^ 
accepted  service  of  citation  ft>r  him.  The 


obJectI<Hi  does  not  come  from  Otto  Maier, 
and  there  Is  no  question  raised  as  to  the 
authority  of  the  attorn^,  but  the  contention 
Is  that,  inasmuch  as  the  court  has  held  that 
citation  of  appeal  cannot  be  served  on  the 
attorney  (Jeffrey  v.  Philips.  23  La.  Ann.  207), 
It  would  seem  to  follow  that  the  attorney 
cannot  accept  service.  The  argument  Is 
without  force.  What  a  party  does  through 
his  ■  attorney  he  does  himself,  but  the  at- 
torney Is  not  the  party,  and  hence  service 
must  be  on  the  party,  not  on  the  attorney. 

The  third  ground,  as  to  the  Incomplete- 
ness of  the  record,  must  be  sustained.  Tbe 
clerk  does  not  certify  that  the  record  con- 
tains "all  the  proceedings  had,  docnmoats 
filed,  and  evidence  adduced"  in  the  case, 
but  all  those  had,  filed,  and  adduced  "from 
June  12,  1905,  to  September  6,  1905,  both 
Inclusive."  The  appeal  to  that  of  Harry 
McEnemy,  and  bis  suit  consists  of  a  motion 
to  be  recognized  as  subrogee  of  a  claim 
against  the  insolvent,  and  to  be  appointed 
definitive  syndic  of  the  Insolvent,  and  tbe 
two  dates,  June  12th  and  September  5th, 
embrace  the  entire  time  between  the  filing 
of  tbe  motion  and  the  filing  ot  the  appeal 
bond;  but.  In  order  to  be  complete,  the 
record  would  have  bad  to  Include  the  pro- 
ceedings of  the  matter  of  the  Insolvency 
itself.  The  clerk  does  not  certify  that  It 
does.  Hence  the  record  to  incomplete,  and 
the  appeal,  as  a  consequence,  must  be  dis- 
missed. 

Appeal  dlwnlssed. 


(115  La.) 
No.  15.651. 

BBNBDIOT  et  aL  V.  CITT  OF  NEW  OB- 
LEANS  et  aL 

(Supreme  Court  of  Louisiana,  June  190S. 
On  Rehearing,  Dec  4,  1905.) 

1.  States— Appropbiations  fob  Mobb  Than 
Two  Teabs. 

Because  an  appropriation  for  the  erection 
of  a  building  Is  required  to  be  drawn  out  of 
the  treasury  only  as  may  be  found  necessary 
In  the  course  of  the  construction  of  the  build- 
ing, and  is  not  required  to  be  spent  within  two* 
years,  it  Is  not  obnoxious  to  article  88  of  tbe 
Constitution,  providing  that'  "no  appropriation 
of  money  shall  be  made  by  tbe  Legislature  for 
a  longer  period  than  two  years." 

2.  Statutes— Local  Laws— Notiok. 

A  statute  compelling  the  parish  of  Orleans 
to  erect  a  courthouse  with  its  own  funds  is 
a  local  law,  whose  enactment  should  have  been 
preceded  by  the  publication  of  the  notice  re- 
quired by  article  60  of  the  Oonatitntion.  Sndi 
a  statute  does  not  lose  its  charact^  of  a  local 
law  from  the  fact  that  it  provides  that  tbe 
state  ;ba11  contribute  towards  the  erection  of 
the  building  and  be  part  owner  thereof.  Such 

Srovision  adds  a  public  side  to  the  statute,  but 
o«s  not  do  away  with  the  local  aide,  as  to 
which  the  inhabitants  of  the  locality  are  en- 
titled under  the  Constitution  to  be  notified 
and  to  be  heard. 

S.  Sams— Gbant  of  Special  Pbivilbge. 

Such  a  law  for  the  erection  of  a  poblic 
building  for  public  use  at  the  Joint  expenses  of 
the  state  and  of  one  of  tbe  parishes  of  the  state. 
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each  par^  contribatlng  its  JoBt  propordon  of 
the  cost,  cEDDOt  be  said  to  be  the  granting  of 
a  special  or  exclnsfTe  privil^ce,  within  the 
meaning  of  article  48  of  the  Conatitation,  for- 
bidding the  LeglBlature  from  passing  any  local 
or  special  law  "granting  to  any  corporation, 
aaM>ciati(m  or  indivldaal  any  exclaaive  right, 
pririlege  or  immnnlty." 

4.  Statu— Use  ov  Statc  Fvnra  ih  Aid  or 

PBIVATK  BNTBBPBISe. 

Nor  is  such  a  statute  violatiTe  of  article 
eS  of  the  ConatitaUon  forbidding  the  Legisla- 
ture from  granting  to  any  person,  association, 
or  corporation  the  fnnds,  credit,  property,  or 
things  of  vaioe  to  the  state,  or  to  ondertake 
to  carry  on  the  basiness  of  any  such  corpora- 
tion or  association,  or  to  become  a  part  owner 
therein.  This  providing  of  a  pablic  bnilding 
for  public  use  is  part  of  the  state's  ordinary 
basiness,  and  article  58  was  not  intended  to 
hamper  the  Legislature's  freedom  of  action  In 
the  conduct  of  the  ordinary  business  of  the  state. 

&  TAXATXOIT— StmciBB  OF  POWIB— LlHlT  OF 

Taxation. 
A  statute  which  does  no  more  than  require 
the  city  of  New  Orleans  to  set  apart  annnally 
for  a  nrtain  purpose  a  certain  priniortlon  of 
whatever  amount  she  may  derive  from  taxes 
Imposed  by  herself  cannot  be  said  to  be  tJie 
exercisinx  of  the  power  of  taxation  confided 
by  the  Constitution  to  the  city,  nor  to  be  the 
levying  of  a  tax  In  excess  of  the  constitutional 
limit 

O.  MuinCIPAL  OOBFOUTIOm  —  AOHTniBnA- 

Tio^  or  Atfaibs— Officbbs. 

The  providing  of  a  courthouse  by  the  city 
of  New  Orleans  with  her  own  fonmi  Is  part 
of  the  administration  of  the  allairs  of  the  city 
of  New  Orleans,  and,  such  being  the  case,  a 
statute  which  confides  such  an  affair  to  a 
board  "whereof  the  members  ere  not  chosen  by 
the  electora  of  the  city  of  New  Orleans,  violates 
article  819  of  the  Constitution,  which  provides 
that :  "The  electors  of  the  city  of  New  Orleans, 
and  of  any  political  corporation  which  may  be 
established  within  the  territory  now,  or  which 
may  hereafter  be,  embraced  within  the  cor- 
porate limits  of  said  city,  shall  have  the  right 
to  choose  tbe  public  officers,  who  shall  be 
charged  with  the  exercise  of  the  police  power 
and  with  the  administration  of  the  affairs  of 
■aid  corporation  In  whole  or  in  part." 
7.  Save  —  Boabd  with  Extbatebbitobial 

POWEB. 

Article  320  excepts  from  the  operation  of 
article  319  those  boards  whose  "power  ex- 
tends beyond  the  limits  of  the  parish  of 
Orleans"  and  two-thirds  of  whose  members  are 
chosen  by  tbe  city  council  or  appointed  by  the 
mayor  of  the  city  of  New  Orleans.  This  mode 
of  appointment  applies  to  only  three  out  of  the 
five  members  of  the  board  in  this  case,  and 
three  is  not  two-thirds  of  five.  Besides  it  is 
doubtful  whether  the  fact  that  the  state  {a  to 
be  a  part  owner  of  the  building  and  con- 
tribute to  its  erection  can  be  said  to  have  the 
elfect  of  extending  the  power  of  the  board  be- 
yond the  limits  of  the  parish  of  Orleans. 

On  Rehearing. 

&  Statutes— LooAii  Laws— Nones. 

The  sUtntes  (No.  96.  p.  214,  of  1904  and 
No.  1T9,  p.  369,  of  1904)  attacked  on  the  ground 
that  they  are  obnoxious  to  the  Constitution  are 
not  local  and  do  not  fait  within  the  terms  of 
articles  48  and  SO  of  the  Constitution. 

Const,  art  88,  ordered  the  General  As- 
sembly to  provide  a  suitable  building  for  a 
courthouse  and  library.  The  General  Assembly 
enacted  those  statutes  In  order  to  carry  out  an 
article  Imperative  In  its  tmna  The  building, 
to  the  extent  that  the  state  has  paid  tap  its 
oozMtructlon,  Is  for  state  purposes. 

In  construing  these  articles,  viz.,  48  and 
50  of  the  Constitution,  In  repeated  decisiooa, 


the  court  held,  sabstantially,  that  a  statute 
which  affects  the  state,  or  one  of  its  large  and 
important  subdlTisians.  as  a  whole,  is  not  a 
local  statute.  The  articles  cited  sn^a  are  Bnl>- 
Btantlally  a  re-enactment  of  fsorrMpondlns  ar- 
ticles of  the  Constitution  of  tBl9.  State  t. 
Dalon.  35  La.  Ann.  1141. 

When  an  article  of  the  Constitution  lias 
been  already  interpreted,  and  the  articles  are 
re-enacted  In  a  second  Constitution,  it  embod- 
ies the  interpretation  of  the  articles.  Suther- 
land on  Interpretation. 

Tho  Gonstitntion  and  legislation  have  made 
the  court  buildhig  project  a  state  affair,  and 
have  treated  the  question  of  a  conrthouse  as 
one  in  which  the  whole  state  is  concerned. 
9.  MONiciPAi.  CoBPOBATions— Local  Selt- 

GoTXEnmnr— CoNSTBUcnoN  of  BuiLoino 

iR  CoNjuNcnon  with  State. 

The  statutes  attacked  are  not  violative 
of  articles  S19  and  320  of  the  Constitution. 
The  police  power  of  the  city  and  her  power  of 
administration  are  imatfected  by  the  statutes. 
The  bnilding  of  a  ooorthouse  falls  under  nei- 
ther. 

The  city,  by  Joining  the  state  in  building 
the  Improvement  in  contemplation,  carries  out 
a  local  purpose,  in  so  far  as  she  Is  directly 
concerned  and  directly  affected. 

The    city's    interest   is    incidental.  The 
state  is  the  controlling  power.  The  state  has 
not  lost  all  control  in  matter  of  municipal  and 
parochial  welfare  and  improranent 
Monroe  and  Provosty.  JJ.,  dlssuiting. 
(Syllabus  by  the  Court) 

Api>eal  from  Civil  District  Court,  Parisb 
of  Orleans;  John  St  Paul,  Judge. 

Suit  for  Injunction  by  William  S.  Benedict 
and  others  against  the  city  of  New  Orleans 
and  others  to  restrain  defendants  from  pro 
ceedlng  with  the  construction  of  a  court 
bouse  in  the  parish  of  Orleans.  From  a  do 
cree  for  complainants,  defendants  appeal 
Affirmed . 

Bmest  Touro  Plorance,  William  Octave 
Hart,  and  William  S.  Benedict  for  appel- 
lanta.  Henry  Garland  Dupr6,  Asst  City 
Atty.,  Samuel  Louis  0,ilm<«e,  City  Atty. 
and  Walter  Qulon,  Atty'.  Gen.  (Bmest  Ben 
Jamln  Emttscbmltt,  of  counsel),  for  appel- 
lees. 

PROVOSTY,  J.   The  OonstttntUm  (article 
88)  provides  that: 

"The  General  Aosendily  shall  make  the  neces- 
sary appropriation  to  provide  saitable  and  com- 
modious buildings  for  said  court  [the  Supreme 
Court]  and  the  records  thereof,  and  for  the  care  • 
and  maintenance  of  the  State  Library  therein ; 
and  shall  provide  tor  tiie  repair  and  alteration 
of  the  building  now  occupied  by  the  court" 

A  statute  as  old  as  the  state  Itself  makes 
it  the  duty  of  each  and  every  parish  of  the 
state  to  provide  "a  good  and  sufflclent  court- 
house." Nearly  every  parish  of  the  state, 
heeding  this  Injunction,  Is  to-dsy  adorned 
by  a  building  to  which  the  Inliabltauts  may 
point  with  parochial  pride  as  their  court- 
house. But  a  different  sentiment  possesses 
the  inhabitant  of  New  Orleans,  when,  to  the 
visiting  stranger  who  inquires  where  the 
Supreme  Court  and  the  civil  district  courts 
sit,  he  shows  on  each  side  of  the  Cathedral 
the  two  old  Btmctures  pleadlhs  for  repairs. 
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One  of  them  Is  the  old  Gablldo,  so  Inttmately 
associated  with  the  early  history  of  the  atate, 
and  the  other,  too,  Is  venerable  vlth  age  and 
crowned  by  many  associations;  so  that  the 
reflection  naturally  suggests  Itself  In  their 
presence,  why  do  not  the  state  and  city  re- 
pair those  andent  structures,  and  convert 
them  Into  mnsenms,  and  provide  a  suitable 
bonding  for  the  courts? 

In  response  to  this  suggestion,  and  in 
obedience  to  article  88  of  the  Constltutlou, 
and  doubtiess  with  a  view  also  to  the  duty. 
Imposed  Immemorlally  upon  the  parish  of 
Orleans,  bnt  tibus  far  virtually  unheeded,  to 
provide  a  good  and  sufficient  courthouse,  the 
Legislature  of  1902  passed  Act  No.  79  of  that 
year,  embodying  a  scheme  for  the  erection, 
by  the  Joint  efforts  of  the  state  and  of  the 
parish  of  Orleans,  of  a  magnificent  court- 
house that  would  be  an  ornament  to  the 
city  of  New  Orleans  and  a  credit  to  the  par- 
ish of  Orleans  and  to  the  state. 

The  present  suit  Is  an  Injunction  of  that 
scheme,  on  the  ground  that  said  Act  No.  79, 
p.  106,  Acts  1902,  and  Acta  Nos.  96,  179.  pp. 
214,  369,  Acts  1904,  amending  it,  are  un- 
constitutional. The  plaintiffs  bring  the  suit 
in  their  quality  of  citizens  and  taxpayers 
of  the  city  of  New  Orleans.  All  of  them  be- 
ing lawyers  the  court  has  no  doubt  that 
their  secret  wish  1b  that  the  suit  be  decided 
adversely  to  them.  But  tble  has  not  prevent- 
ed them  from  pressing  It  vigorously.  Doubt- 
less their  motive  has  been  to  bring  to  a  test, 
and,  if  unfounded,  put  at  rest,  the  rumors 
current  In  the  community  respecting  the  un> 
constitutionality  of  the  legislative  measures 
In  qupstlon. 

Said  Act  No.  79  creates  a  commission  of 
five  persons  to  have  charge  of  the  selection 
and  acquisition  of  a  site  for  the  building, 
and  of  the  construction,  furnishing,  and 
equipment  thereof,  and  fixes  the  coat  at 
?575,000.  The  sole  qualification  prescribed 
for  the  members  of  this  commission  Is  that 
they  be  citizens  and  taxpayers.  Nothing 
Is  said  as  to  residence.  Two  are  to  be  ap- 
pointed by  the  Governor,  and  three  by  the 
mayor  of  the  city  of  New  Orleans  by  and 
with  the  advice  of  the  city  council. 

The  commission  is  required  to  advertise 
for  plans  for  "a  building  to  accommodate  the 
Supreme  Court,  Its  archives,  the  State  Li- 
brary, the  Ijoulsiana  lisw  Library,  and  such 
state  boards  and  officers  as  are  now  located 
In  the  city  of  New  Orleans,  the  Court  of  Ap- 
peal, the  civil  district  court,  and  the  First 
city  court  of  the  parish  of  Orleans,  and 
other  record  offices  of  said  parish.   •   •  •*' 

The  building  Is  to  be  "  a  courthouse  for  the 
parish  of  Orleans,"  and  the  selection  of  its 
site  Is  to  be  "subject  to  the  approval  of  the 
mayor  and  city  council  of  New  Orleans," 
and  any  proceedings  Instituted  for  the  ex- 
propriation of  the  site  are  to  be  carried  on 
"In  the  name  and  for  the  city  of  New  Or- 
leans." 

Of  the  fS7B,000, 1200,000  Is  to  be  cont^lba^ 


ed  by  the  state  and  $375,000  by  ttie  city  ot 
New  Orleans.  The  $200,000  of  the  state  Is 
appropriated  In  the  act  In  the  following 

words: 

"In  eottsidumtlon  of  a  perpetual  fiee  nw  of 
the  rooms  to  be  set  apart  for  the  Bnpreme 
Coart,  its  archives,  the  State  library,  aod  such 
state  t>oard8  and  offices  as  are  now  located  in 
tbe  city  of  New  Orleans,  and  of  the  popetoal 
maintenance  of  these  rooms  by  the  city  of  New 
Orleans,  the  sum  of  two  hundred  thousand 
($200,000.00)  dollars  shall  be  contributed  by  the 
state  of  Louisiana,  which  amount  be  and  is 
hereby  appropriated  payable  ont  o{  the  surplus 
interest  tax  fund  for  tbe  year  1001  and  previoas 
years,  at  sndi  ttmes  ana  In  such  amonnts  as 
the  cnnmission  may  recommend  and  the  Governor 
approve  as  follows : 

"The  State  Auditor  shall  warrant  for  the  same 
on  tbe  State  Treasurer  on  written  aiwlioatiOQ 
of  the  commission,  approved  of  lur  the  Qovenuw, 
In  such  sums  as  may  be  reqnireo  for  paying  the 
premiums  tor  plans  and  for  the  construction, 
furnishing,  and  eqniiHD«it  of  said  boildbig. 
•  •  • " 

The  dty  Is  required  to  contribute  the  $375.- 
000,  and  elaborate  provision  Is  made  for  the 
manner  In  which  tbe  obligation  shall  be  met. 

In  1904  said  act  was  amended  by  Act  No. 
96,  p.  214.  of  that  year  In  the  following  par- 
ticulars: 

The  tenure  of  office  of  tbe  commissioners 
is  fixed  at  four  years. 

The  plans  to  be  advertised  for  are  to  be 
for  "a  building  to  accommodate  the  Supreme 
Oonrt,  its  Ju^es,  clerk,  and  archives.  State 
Library,  Louisiana  Law  Library,  the  Attor- 
ney General,  with  quarters  adequate  for  his 
clerk  or  clerks,  assistant  or  assistants,  the 
Court  of  Appeal.  Its  Judges,  clerk,  and  ar- 
chives, dvll  district  court,  its  jndgefl,  clerk, 
and  archives,  the  civil  sheriff  of  the  parish 
of  Orleans,  the  First  city  court  of  the  parish 
of  Orleans,  its  Judges,  clerks,  constable,  and 
archives,  the  offices  of  the  recorder  of  mort- 
gages and  tbe  register  of  conveyances  In 
and  for  the  parish  of  Orleans,  and  custodian 
of  notarial  records  for  the  parish  of  Orleans. 
«   «    • » 

On  the  subject  of  funds  the  amending  act 
(Acts  1904.  p.  217,  Na  96)  provides  as  fol- 
lows; 

"There  shall  be  devoted  to  said  pnrposes  the 
amount  of  two  hundred  thousand  dollars  ($200,- 
000.00)  already  contributed  and  appropriated  by 
the  state  of  Louiaiana,  under  the  terms  of  Act 
79  of  1902,  Id  conalderation  of  the  perpetual 
free  use  of  the  rooms  to  be  set  apart  for  the 
Supreme  Court,  ita  Judges,  clerks  and  archives, 
the  State  Library  and  Attorney  General,  hla 
clerk  or  clerks  and  assistant  or  aBsistants,  and 
of  the  perpetual  maintenance  of  these  rooms  by 
the  city  of  New  Orleans. 

"The  State  Auditor  shall  warrant  for  the 
same  on  the  State  Treasurer,  on  written  appli- 
cation of  the  commission,  approved  by  the 
Governor,  at  such  times  and  in  such  sums  as 
may  be  required  for  paying  the  premiums  for 
plans,  for  the  acquisition  of  a  site,  and  for  the 
constraction,  fnrnlshing  and  eqnlpmeut  of  said 
building. 

"Such  other  sums  as  may  be  contributed  and 
appropriated  by  the  General  AssnnMy  of  the 
state  of  LonUana  for  tht  oonslderatlons  afbrs- 
said. 
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"Th«  remainder  of  the  fanda  required  for  the 
-expenses  of  said  commiasioa,  for  acquisition  of 
the  site  of  said  court  house  and  the  construction, 
furnishing  and  equipment  thereof,  shall  be  pro- 
vided for  by  the  issue  and  sale  of  bonds  of  the 
■city  of  New  Orleans  as  hereinafore  provided." 

Here  CoUowb  elaborate  provUton  for  the 
,l8sue  of  the  bonds  in  qnestlon  to  the  amount 
of  $750,000.  The  whole  matter  la  placed  in 
the  hands  of  the  board  of  Uqnldatlon  of 
the  city  debt  The  city  Is  required  to  set  apart 
yearly  "out  of  the  reserve  fund  of  the  annual 
bu^teets  of  the  dty,  commencing  with  the 
year  1005,  and  until  said  bonds  shall  have 
been  paid  In  full,  in  principal  and  Interest, 
an  annual  amount  of  $41,000,"  to  be  paid 
over  to  the  "board  of  liquidation  of  the  cl^ 
debt  to  be  by  it  held  and  used  in  payment 
of  interest  and  principal  of  the  bonds." 

Payments  for  the  construction,  etc.,  of  the 
buIItUng  are  to  be  made  by  the  board  of 
liquidation  of  the  city  debt  upon  certificates 
"approved  by  the  president  of  the  commission 
and  the  mayor  of  New  Orleans." 

Said  Act  No.  96,  p.  214,  of  1901  was 
amended  by  Act  No.  178,  p.  368,  of  same 
year  by  the  addition  of  the  (bllowlng  pro- 
vision : 

"That  in  addition  to  the  courts,  libraries  and 
officers  to  be  accommodated  in  the  courthouse 
building  provided  for  by  said  Act  96,  of  1904, 
there  (uso  shall  be  accommodated  in  said  build* 
ing  such  other  state  officers  and  boards  as  may 
be  deemed  proper  and  advisable  by  the  Governor 
and  as  he  may  indicate  hy  notice  in  writing  to 
said  commission  on  or  before  January  1, 1905." 

Tbe  commlSBlon  ttava  provided  for  haa  been . 
appointed,  and  has  organised,  and  Its  work  baa 
progreaaed  to  tbe  extent  that  It  haa  acquired 
by  purchase  and  expn^latlon,  and  haa 
cleared  of  all  buildlnga,  a  prominent  aqnaro 
in  tbe  heart  of  the  city  of  New  Orleana,  and 
baa  advertiaed  fw  the  Babmlaalon  oC  plans 
fbr  the  baildli^ 

Several  constitntluial  proTlfdona  are  said 
to  be  contravened: 

First 

"Art  45.  No  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  specific  ap- 
propriation made  by  law;  nor  shall  any  ap- 
propriation of  money  be  made  for  a  longer  term 
than  two  years.  A  regular  statement  and  ac- 
count of  receipts  and  expenditures  of  alt  public 
moneys  shall  be  published  every  three  months 
in  such  manner  as  sluill  be  prescribed  by  law." 

The  respect  In  which  this  article  Is  said 
to  be  contravened  is  stated  In  the  brief  as 
fbllowB : 

"Section  6  of  the  statute  provides  for  an  ap- 
propriation of  $200,000,  'payable  •  •  •  at 
such  times  and  in  such  amounts  as  the  commis- 
sion may  recommend,'  etc.  This,  we  submit, 
is  an  appropriation  of  an  indefinite  sum  of 
maaey,  so  far  as  the  period  of  two  years  is 
concerned,  and  is  an  appropriation  which  may 
extend  far  h^ond  two  years  from  1802.  In- 
deed, on  the  date  <a  filing  this  brief  the  time 
limit  of  the  power  of  appropriatioo  had  already 
•been  exhausted.  If  any  other  Interpretation 
Is  placed  ujpon  this  section  of  the  statute  as  be- 
ing In  conflict  with  article  45  of  the  Constitu- 
tion, that  article  can  be  evaded  by  the  Legisla- 


ture appropriating  a  sum  to  be  drawn  on  daring 
some  indefinite  future  period,  whenever  the 
beneficiary  of  the  appropriation  and  the  Govern- 
or shall  give  their  joint  consent  It  converts 
article  45  into  a  merely  verba]  prohibition,  with- 
out any  actual  effect" 

We  fail  to  see  how  or  wherein  the  fact 
that  this  appropriation  is  to  be  expended 
and  drawn  out  of  the  treasury  only  when 
occasion  for  doing  so  should  arise  makes 
It  exceptional  or  peculiar.  Every  appropria- 
tion stands  on  precisely  the  same  footing. 
Even  the  alimony  of  the  different  state  In- 
stitutions is  appropriated  in  a  lump  sum, 
and  is,  or  should  be,  drawn  out  of  tbe 
treasury  and  spent  only  when  the  occasion 
arises.  To  say  that  these  appropriations  are 
nnconstltutlonal,  because  not  required  to  be 
drawn  out  and  spent  within  the  two  years, 
Is  assuredly  to  put  upon  this  article  45  a 
construction  never  dreamed  of  by  its  framers. 
In  last  analysis,  the  objection  resolves  itself 
Into  tbe  proposition  that  every  appropriation 
must  be  conditional  upon  the  amount  thereof 
being  spent  within  two  years.  Suffice  it  to 
say  that  the  Constitution  does  not  so  provide 

The  court  Is  not  informed  what  the  mis- 
chief sought  to  Ik  remedied  by  this  consti- 
tutlonal  provision  was.  If  tbe  motive  of  its 
enactment  was  to  keep  the  executive  de- 
partment of  the  government  dependent  upon 
the  legislative  for  money,  after  the  manner 
In  which  In  England  the  government  Is  de- 
pendent upon  tbe  Commons,  then  Its  purpose 
is  not  coutravened  In  the  present  Instance: 
no  more  having  been  appropriated  than  was 
abaolntely  necessary. 

Second. 

"Art  48.  The  General  Assembly  shall  not 
pass  any  local  or  special  law  on  the  following 
specified  subjects:   •   •  • 

"Granting  to  any  corporation,  association  or 
individual  any  special  or  exclusive  right  privi- 
lege or  immunity." 

"Art  50.  No  local  or  special  law  shall  be 
passed  on  any  subject  not  enumerated  in  artide 
48  of  this  Constitution,  unless  notice  of  the 
intention  to  apply  therefor  shall  have  been 
published,  without  cost  to  the  state.  In  the 
locality  where  the  matter  or  thing  to  be  af- 
fected may  be  situated,  which  notice  shall 
state  the  substance  of  the  contemplated  law, 
and  shall  be  published  at  least  thirty  days 
prior  to  tbe  Introduction  Into  the  General  As- 
B«nbly  of  such  bill,  and  In  the  same  manner 
provided  by  law  tor  the  advertisement  of  judi- 
cial sales.  The  evidence  of  such  notice  having 
been  published,  shall  be  exhibited  in  the  Gen- 
eral Assembly  before  such  act  shall  be  passed, 
and  every  act  shall  contain  a  recital  that  such 
notice  has  been  given." 

We  have  thought  best  to  consider  these 
two  articles  together,  as  they  are  closely 
related.  The  objection  made  under  them  is 
twofold:  First,  that  the  acts  are  local  and 
special,  and  that  notice  of  the  intention  to 
apply  for  their  enactment  should  have  been, 
and  was  not  published;  second,  that  even  if 
such  notice  Iiad  been  published,  still  the  acts 
would  be  null,  because  they  "grant  an  ex- 
clusive privilege." 

It  Is  not  explained  to  us  wherein  these 
acta  grant  an  ezcdnaive  privilege,  and  ve 
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hare  been  unable  to  make,  the  dlKorerr  for 

ourselves. 

A  law,  however,  providing  for  tbe  con- 
Btmction  of  the  courthouse  of  a  parish,  la 
a  local  law.  This  do  one  can  doubt  In- 
deed, if  the  providing  of  a  courthouse  for 
the  parish  were  not  a  local  matter,  it  would 
be  hard  to  conceive  what  part  of  a  parish's 
business  could  be  considered  locaL  But  It 
is  said  that  the  state  Is  to  have  a  share 
and  part  In  this  courthouse,  and  that  this 
feature  rescues  the  law  from  localism.  It 
does  not  The  law  continues  to  be  one  for 
the  providing  of  a  courthouse  for  the  parish 
of  Orleans,  and  as  such  a  local  law,  as  to 
the  enactmCTt  of  which  the  people  of  New 
Orleans  had  the  right,  under  the  Constitu- 
tion, to  be  notified  and  to  be  heard.  The 
matter  will  appear  In  a  clearer  light  If  we 
aabstltute  one  of  the  other  parishes  to  that 
of  Orleans,  say  the  parish  of  J^erson. 
Would  any  one  doubt  that  a  law  compelling 
the  parish  of  Jefferson  to  build  a  courthouse 
or  a  Jail  was  a  local  law,  even  though  It 
provided  that  the  state  should  have  and 
pay  Cor  the  use  of  some  room  space  in  the 
building?  Such  a  law  has  a  dual  aspect, 
and  in  one  of  them  it  Is  purely  local,  and 
as  such  amenable  to  article  50.  It  la  pre- 
cisely this  local  aBi>ect  of  the  law  which 
saves  It  from  running  foul  of  article  224, 
also  Invoked  against  It  by  which  the  state 
cannot  take  the  tax  funds  of  one  of  the  mu- 
nicipal Itlea  of  the  state  for  state  purposes. 
In  so  far  as  tbe  private  funds  of  the  corpora- 
tion of  New  Orl^ns  are  to  be  used  for  the 
erection  of  this  building  for  the  parish  of  Or- 
leans, this  law  Is  essentially  local  In  charac- 
ter; and  that  feature  Inheres  in  tbe  law,  no 
matter  what  may  be  added  to  it;  and  oititles 
the  people  of  New  Orleans  to  notice  and  to 
hearing  oo  ito  enactment 

Third. 

"Art  5&  Tbe  funds,  credit  property  or 
things  of  valae  of  the  state,  or  of  any  political 
corporation  thereof,  shall  not  be  loaned,  pledged 
or  granted  to  or  for  any  person  or  persons, 

association  or  corporation,  public  or  private; 
nor  shall  the  state,  or  any  political  corpora- 
tion, purchase  or  subscribe  to  tbe  capital  stock 
of  any  corporation  or  aaaoclation  whatever, 
or  for  any  private  enterprise.  Nor  shall  tbe 
state,  nor  any  political  corporation  thereof, 
assume  tbe  liabilities  of  any  political,  munici- 
pal, parochial,  private  or  other  corporation 
or  association  whatsoevOT:  nor  shall  the  stato 
undertake  to  carry  on  the  business  of  any  such 
corporation  or  associatioD,  or  tiecome  a  part 
owner  therein,  provided,  the  state,  through  the 
General  Assembly,  shall  have  power  to  erant 
the  right  of  way  through  its  public  lands  to 
any  railroad  or  canal;  and,  provided,  police 
juries  and  municlital  corporations  may,  in  pro- 
viding for  destitute  persons,  utilize  any  cliari- 
table  institutions  within  their  corporate  limits 
for  the  care,  maintenance  and  asylnm  of  such 
persons ;  and  all  appropriations  made  to  such 
institutions  for  the  purpose  aforesaid  shall  be 
accounted  for  by  them  in  the  manner  required 
of  officials  entrusted  with  public  funds." 

It  is  said  that  these  acts  grant  to  the 
commission  created      them  the  funds  and 


credit  of  the  city  of  New  Orleans.  Also 
that  the  state  Is  made  a  part  owner  of  the 
building  in  question,  and  that  this  infringes 
that  provision  of  the  arUcle  forbidding  the 
state  from  becoming  "a  part  owner  in  the 
business  of  any  political  or  municipal  cor- 
poration." 

There  Is  no  granting  of  funds  to  anybody. 
There  Is  a  scheme  for  the  construction  of 
a  building  for  the  Joint  benefit  of  the  state 
and  the  parish  of  Orleans,  and  each  of  the 
beneficiaries  Is  made  to  bear  Its  i>roportlonal 
part  of  the  cost 

Whether  the  proportions  are  exactly  ob- 
served, or  not,  Is  a  matter  of  detail,  upon 
which  the  Judgment  of  the  Legislature  Is 
presumably  correct  In  fact  it  Is  not  con- 
tended that  they  are  not.  There  can  be  no 
doubt  that  the  Legislature  has  desired  to 
deal  with  the  city  of  New  Orleans  in  perfect 
fairness.  So  far  as  the  commission  ia  con- 
cerned. It  Is  nothing  more  than  an  ephemeral 
body,  part  of  the  mechanism  for  the  carry- 
ing out  of  this  scheme.  Obviously,  it  can- 
not be  considered  as  a  "person,  association 
or  corporation"  distinct  from  and  independ* 
ent  of  the  state  and  the  parish.  Fisher  t. 
Auditor.  89  La.  Ann.  447.  1  South.  882. 

True,  the  state  Is  made  part  owner  of  the 
bnildtng,  for  to  have  the  perpetual  free  use 
of  thing  is  to  be  pro  tanto  Its  owner  (Civ. 
Code,  articles  490-482,  494.  626,  633,  637, 
688) ;  but  to  be  part  owner  of  a  public  build- 
ing to  be  used  exclusively  for  public  pur- 
poses is  not  "to  carry  on  a  business  or  to 
become  part  owner  thereof,"  within  the  mean- 
ing of  article  58.  What  the  article  alms  at 
is  the  propensity  which  the  state  manifested 
in  the  past  to  Join  in  enterprises  of  a  quasi 
private  character,  and  even  of  a  wholly  pri- 
vate character,  such  as  banking.  The  article 
was  never  intended  to  hamper  tbe  govern- 
ment of  the  state  in  the  performance  of  pub- 
lic duties,  such  as  the  providing  of  accom- 
modation tor  public  functionaries.  In  con- 
ducting the  ordinary  business  of  the  state, 
and  availing  Itself  to  that  end  of  the  means 
In  Its  Judgment  most  suitable,  the  Legis- 
lature of  Louisiana  Is  as  free  and  nntram- 
meled  as  that  of  any  other  state;  and  no  one 
would  say  that  this  providing  of  accommoda- 
tion for  the  Supreme  Court  and  the  State 
Library  and  tbe  other  state  functionaries 
in  the  city  of  New  Orleans  does  not  pertain 
to  tbe  ordinary  business  of  the  atota 

Fourth. 

Articles  224,  232  and  270  are  said  to  be 
violated.  In  that  taxing  power,  which  under 
the  Constitution  can  be  exercised  by  tbe  dty 
of  New  Orleans  alone,  is  In  these  acts  ex- 
ercised by  tbe  Legislature,  and,  moreov^, 
is  so  ^ercised  in  exceas  of  tbe  conatitatlonal 
limit 

A  sufficient  answer  Is  that  it  la  not  true 
that  the  L^lslature  has  undertaken  by  these 
acta  to  exercise  the  power  of  taxation  vested 
In  the  city  of  New  Orleans,  or  to  IncreaM 
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ttae  rate  at  taxation.  The  taxes  remain  as 
heretofore;  All  that  Uie  Legtslature  does  Is 
to  make  more  Btrlngmt  and  specific  a  duty 
which  has  rested  Immanorlally  upon  the 
parish  of  Orleans,  as  upon  all  the  parishes 
of  tb6  state,  to  provide  a  food  and  soffldait 
conrthonse;  a  duty  whteh  the  parish  of  Oiv 
leans  maj  be  said  to  have  neglected.  Tba 
llmltatiwis  idaoed  upon  the  powers  of  the 
Legislature  by  the  Constitutions  of  1879  and 
1888  have  not  had  the  effect  of  atnolvlng 
the  parish  fnnn  this  duty,  nor  of  debarring 
the  Legislature  from  making  it  more  Impera- 
tive by  apprt^iate  legislation. 

Fifth. 

**Art  819.  The  electors  of  the  city  ol  New 
Orleans,  and  of  any  political  corporation  which 
mav  be  eatablished  within  the  territory  now  or 
which  may  herealter  be  embraced  within  the 
corporate  limits  of  said  city,  shall  have  the 
right  to  choose  the  public  officers  who  shall  be 
diarged  with  the  exercise  of  the  police  power 
and  with  the  administration  of  the  affairs  of 
said  cwporation  in  whole  or  in  part. 

"Art  320.  This  article  shall  not  apply  to  the 
board  of  ligaldatlon  of  the  city  debt,  nor  shall 
.  it  be  construed  as  prohibiting  the  establishment 
of  boards  of  conmiiasionera,  the  members  of 
which  are  elected  by  the  council  or  appointed  by 
the  mayor  with  the  consent  of  the  council.  As 
to  all  other  existing  boards  of  commissions 
affected  by  it,  said  article  shall  take  effect  from 
and  after  the  first  municipal  election  which 
shall  be  held  In  the  city  of  New  Orleans  after 
the  adoption  of  this  Constitution ;  provided, 
that  nothisg  herein  contained  shall  be  so  con- 
strued as  to  prevent  the  Legislature  from  creat- 
ing boards  of  commissioners,  whose  powers 
shall  extend  in  and  beyond  the  parish  of  Or- 
leans, or  as  affecting  present  boards  of  that 
character,  or  the  board  of  directors  of  the  public 
schools;  provided,  that  hereafter,  In  creating 
any  board  with  such  powers,  or  in  filJing  vacan- 
cies therein,  at  least  two-thirds  of  the  members 
thereof  shall  be  from  the  city  of  New  Orleans, 
and  elected  by  the  people  or  council  thereof,  or 
a^^nted  by  the  mayor  as  hereinabove  pro- 

The  contention  under  these  articles  Is  that 
to  construct  a  courthouse,  which  It  Is  the 
■duty  of  the  city  of  New  Orleans  to  build 
and  for  which  the  greater  part  of  the 
«lty  of  New  Orleans  Is  to  pay,  is  to  ad- 
minister in  part  tbe  affairs  of  the  city  of 
New  Orleans,  and  that  thnefore  the  com- 
missioners should  be  chosen  by  the  electors, 
or  by  the  city  council,  or  appointed  by  the 
mayor,  of  the  of  New  Orleans.  Again, 
that  even  if  it  can  be  said  that  this  commis- 
sion Is  a  board  "whose  power  extends  beyond 
the  parish  of  Orleans,"  still  its  compcnitlon 
Is  obnoxious  to  these  articles,  because  only 
three  out  of  the  five  members  are  appointed 
by  tbB  mayor,  and  three  is  not  two-thirds 
of  five. 

These  objections  appear  to  us  to  be  nnsur- 
mountable.  The  obvioas,  plain,  and  recog- 
nized purpose  of  article  319  is  to  secure  to  the 
inhabitants  of  the  teirltory  comprised  within 
the  cOTporate  limits  of  the  dty  of  New 
Orleans,  as  existing  at  the  date  of  the  adop- 
tion of  the  OonstltutloD,  the  administration 
•ct  their  own  aflaira;  that  the  Legislature 


shall  not  have  the  right  to  choose  the  ofllcera 
charged  wlQi  such  administration  In  whole  or 
In  part;  and  It  la  equally  plain  13iat  the  con- 
struction of  a  courthouse  for  a  parish,  at  the 
expense  ol  the  parish,  is  the  administration 
In  part  ot  the  business  of  tlie  parish.  Jaxk- 
son  Square  Oom.  Case,  112  La.  9B7,  86 
South.  8X7;  State  ex  reL  Saunders  t,  Kohnke, 
109  La.  888,  88  South.  788.  It  may  be  well 
to  add,  tor  Information,  that  the  dty  of 
New  Orleans  and  fbe  parish  of  Orleans  are 
coterminous,  and  in  respect  to  local  adminis- 
tration are  <me  and  the  soma  8outhw(nth 
T.  City,  2i  lA.  Ann.  813. 

Our  condusiQn  Is  that  the  several  statutes 
assailed  In  this  case  would  be  constitutional 
and  valid  If,  as  local  laws,  they  had  been 
preceded  by  the  publication  of  the  notice 
required  by  the  Oonstltatlon,  and  If  the  mem- 
bers of  the  commission  were  required  to  be 
cbosoi  by  the  electors,  or  by  the  dty  council, 
or  to  be  appointed  by  the  mayor,  of  the  dty' 
ot  New  Orleans,  but  that,  falling  In  these 
respects,  they  are  unconstitutional,  null,  and 
void. 

It  Is  thttefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  there  be  Judgment  decree- 
ing Act  No.  79,  p.  106,  of  1902.  and  Ads  96 
and  179,  pp.  214  and  868,  of  1904,  amend- 
atory thereof,  to  be  unconstltntlonal,  null, 
and  void,  and  that  on  Injundlon  Issue  as 
prayed. 

BBEAUX,  O.  J.  <dlB8entlng).  If  It  be  here 
assumed  for  an  Instant  (an  unwarranted  as- 
sumption) that  the  exercise  of  the  police 
power  is  the  purpose,  or  the  administration 
of  the  affairs  of  the  corporation  in  whole  or 
In  part  Is  the  purpose,  thai  tbe  dty  of  New 
Orleans  would  have  the  right  to  select  the 
"public  officers  who  ahall  be  charged  wltb 
the  exercise  of  tbe  police  power  and  with 
the  administration  of  the  aflEolra  ot  the 
corporation." 

Or,  if  It  be  assumed  that  the  purpose  falls 
within  the  last  paragraph  of  article  320  of 
the  Constitution,  then  two-thirds  of  the  mem- 
bers should  be  from  the  dty  of  New  Orleans. 
No  one  will  seriously  contend  that  the  court- 
house project  falls  within  the  police  power 
of  the  dty. 

In  the  second  place,  as  relates  to  the  ad- 
ministration of  the  affairs  of  the  dty,  it 
can  scarcely  be  maintained  that  the  acts  in 
question  have  any  such  purpose  In  view. 
The  courthouse  will  assist  In  tbe  administra- 
tion of  the  affairs  of  the  dty,  but  building 
the  courthouse  Is  not  an  act  of  administration 
as  understood  In  its  broad  sense. 

To  borrow  the  definition  of  didlonarles: 
In  government  it  is : 

"The  management  of  the  executive  dei>art- 
ment  of  the  government" 

There  is  no  such  purpose  In  view.  The 
only  purp<we  of  the  law  is  to  have  erected 
a  building  to  be  occupied  by  stete  and  dty 
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authorities  as  a  courthouse.  The  Constltu- 
tloD  has  Dot  divested,  by  limitation,  the  Leg- 
islature from  all  authority  to  direct  that  a 
courthouse  be  built,  where  needed,  la  any  of 
the  poUtlca]  subdivisions  of  the  state. 

The  Supreme  Court  of  the  United  States 
has  treated  municipal  corporations  as  auxil- 
iaries of  the  government,  and  as  such  they 
are  subordinate  to  the  government  to  which 
they  owe  their  charter  in  all  these  matters 
against  which  there  is  no  clear  limitation 
Imposed.  United  states  v.  R.  R.  Co.,  17 
Wall.  330,  21  L.  Ed.  597. 

In  all  that  relates  to  police  and  adminis- 
tration there  Is  some  limitation  provided  in 
the  Constitution.  It  does  not  extend  to  and 
Include  those  powers  Inherent  in  the  states 
which  have  not  been  expressly  taken  from 
her  by  limitations  of  the  Constitution.  It 
cannot  be  said  that  Cooley  is  too  partial 
to  the  power  of  the  state  In  its  relation  to 
mnnlclpal  corporations. '  The  copy  is  the 
text  of  hlB  work  on  Oonstltntlonal  Llmlta- 
tlons: 

"But  from  the  very  nature  of  the  case 
there  must  be  some  limitations.  Tbe  mnnicl- 
palitiea  do  not  exist  wholly  for  the  benefit  of 
their  corporators,  but  as  a  part  oi  the  ma- 
chinery ox  the  state  government,  and  they  can- 
not be  permitted  to  decline  a  pOTformance  of 
their  duties  or  a  discharge  of  their  obligations 
aa  sacb.  They  cannot  abolish  local  govern- 
ment; they  cannot  refuse  to  provide  the  con- 
veniences for  its  adminlatration ;  they  cannot 
decline  to  raise  the  necessary  taxm  for  the 

finrpose;  they  cannot  repudiate  pecuniary  ob- 
igations  that  Justly  rest  upon  tbem  as  local 
governments.  Over  these  matters  tbe  Legisla- 
tnre  of  the  state  must  have  control,  or  confu- 
sion would  Inevitably  be  tntrodnced  In  the  whole 
systnn." 

It  Is  under  this  power  that  tbe  state  has 
Interposed  her  legislative  antborlty.  I  do 
not  think  it  la  subject  to  or  falls  under  re- 
strictions applying  when  the  city  acts  under 
its  cbaitar  and  delegated  powers  for  the 
benefit  of  its  corporatcnn. 

The  state  must  not  interfere  with  tbe 
local  administration;  neither  should  the  dty 
Interfwe  with  the  state,  when  the  state  acta 
nnder  her  sov^elgn  authority,  over  a  subject 
of  which  it  hss  the  control,  such  as  tbe  build- 
ing of  a  courthouse,  wtalcb  she  can  require  In 
a  case  of  necessity. 

Tbe  L^islature  could  never  insist  upon 
building  a  courthouse,  however  needed,  If  the 
municipality  chose  to  take  a  dlCterent  view. 
The  power  would  be  entirely  taken  out  of 
the  state. 

As  relates  to  the  other  ground,  sustained 
by  the  majority  of  tbe  court,  that  the  stat- 
ute ie  Illegal  because  It  has  not  been  pre- 
ceded by  the  required  notice,  the  decisions 
as  I  read  them  do  not  afford  much  support 

The  statutes  of  the  character  of  the  one 
here  have  never,  to  my  mind,  been  classed 
as  local  or  special  statutes.  The  whole  state 
is  concerned;  not  only  the  locality  in  which 
it  was  proposed  to  construct  the  courthouse. 

But,  waiving  this,  the  authority  of  State 


ex  ret  Fortler  v.  Capdevllle  et  al.,  104  La. 
561,  29  South.  215,  declares  amendments  of 
the  city  cbarter  are  not  nnder  local  or  q>ecial 
laws. 

The  following  excerpt  from  the  syllabus- 
covers  tbe  sole  point  laid  down  in  tbe  de- 
cision: 

"The  exception,  as  to  the  subjects  embraced 
within  its  scope,  of  that  part  of  article  48  of 
the  Constitution  of  18^  placing  an  inhibitloo 
upon  the  passase  of  statutes  creating  oorpora- 
tions,  or  amending  their  charters,  unfetters  the 
General  Assembly,  and  it  has  authority  to- 
enact  laws  relating  to  the  charters  of  the  cities 
and  larger  towns  of  the  state,  without  previous 
publication  oi  notice  of  intention  to  apply  for 
such  legislati<ui  having  been  made." 

The  park  commission  decision  (Board  of 
ConunlBsioners  of  Jackson  Square  v.  City  of 
New  Orleans,  112  La.  957,  36  South.  817) 
does  not  appear  to  me  to  have  any  bearing 
upon  the  Issues  of  this  case  as  I  view  them. 

I  regret  that  I  cannot  agree  with  tbe 
opinion,  and  that  I  am  therefore  constrained 
to  dissent 

On  Rehearing. 

BKEAUX,  a  J.  The  acquisition  of  a  site 
tor  and  tbe  ccmstmctlon  and  malntmance 
of  a  conrtbODse  building  In  the  city  of  New 
Orleans  was  tbe  purpose  of  the  legislation  of 
1902  and  1004.  Act  No.  70,  p.  106,  of  1902, 
Act  No.  96,  p.  214,  of  1004,  and  Act  No.  170,. 
p.  3G9,  of  1904,  are  assailed  by  plaintiffs, 
taxpayers,  on  the  ground  of  nnconstftu- 
tiouality. 

There  remains  for  consideration 'and  deci- 
sion two  of  plalntlfTs  grounds  of  attack. 
Tbe  other  grounds  have  passed  out  <^  the 
discussion  by  reason  of  tbe  fact  tbat  they 
were  decided  adversely  to  plaintiff's  conten-' 
tlon,  and  on  the  rehearing  the  correctness 
of  the  court's  decision  has  not  been  In  any 
respect  questioned. 

The  remaining  grounds  for  dedsiwi  are: 

First  Whether  the  legislation  was  local 
and  special,  and  falls  within  the  meaning 
of  article  CO  of  the  Constitution. 

Second.  Whether  the  statutes  under  whlcb 
the  commission  known  as  the  "Courthouse 
Commission"  holds  Its  authority  were  Illegal 
and  repugnant  to  articles  319  and  820  of  the 
Constitution. 

We  return  to  the  first  Inquiry.  This  court, 
prior  to  tbe  Constitution  of  1898,  held  that 
a  statute,  though  partly  local,  may  be  public 
in  its  effects. 

Our  jurisprudence  bas  Interpreted  tbe  laws 
upon  the  subject  They  sustain  the  view 
that  the  statutes  attadied  are  not  local  and 
special. 

The  state  has  exercised  the  authority  to 
direct  that  courthouses  shall  be  provided.  It 
Is  a  public  question.  The  Constitution  of 
1898  (article  88)  lays  it  down  as  a  mandate 
that  the  General  Assembly  shall  make  the 
"necessary  approprlatim  to  provide  suitable 
and  commodious  buildings  for  sold  court 
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and  the  records  thereof,  and  for  the  care 
and  maintenance  of  a  State  Library  therein.** 

These  two  laws  take  the  statutes  in  ques- 
tion out  of  the  category  of  "local  and  special 
laws."  They  were  adopted  to  the  end  of 
carrying  out  the  legtslatlve  Intent  expressed 
in  the  act  of  1880  and  the  constitutional 
mandate  of  a  comparatively  recent  date. 

The  courthouse  is  to  be  a  public  building. 
That  part  to  be  occupied  by  the  Supreme 
Court  (and  offices  mentioned  in  the  statute) 
and  a  public  Ubraiy  is  for  a  general  pur- 
pose. This  court  laid  down  the  rule  of 
Interpretation  In  the  case  of  State  of  Louisi- 
ana T.  Emlle  Dalon,  35  La.  Ann.  1141: 

"The  real  distinction  between  general  and 
public  la'WB  and  local  or  special  laws  la  that  the 
former  affect  the  conununlty  as  a  whole,  wheth- 
er throughout  the  state  or  one  of  U$  tuhdioi- 
aiona,  and  the  latter  affect  private  persons, 
private  property,  private  and  local  private  In- 
terests." Italics  oars.' 

All  the  decisions  upon  the  subject  prior 
to  the  ConstltutlOD  of  1898  are  to  the  same 
effect  and  sustain  a  similar  view.  Taxpay- 
ers' Association  v.  New  Orleans,  33  La.  Ann. 
567 ;  Davidson  t.  Tax  Collector,  36  La.  Ann^ 492; 
Fisher  T  Auditor,  39  La.  Ann.  447,  1  South. 
882;  Excelsior  Planting  &  Mfg.  Co.  v.  Green, 
39  La.  Ann.  466, 1  South.  873;  State  v.  Judge, 
89  La.  Ann.  889,  2  South.  786;  State  v. 
Beeder,  44  La.  Ann.  1007,  11  South.  816; 
State  V.  Mnrray,  47  La.  Ann.  1424,  17  South. 
832. 

The  line  of  precedents  prior  to  the  Gon- 
stltntlon  of  1888  is  vntwolceii.  oonalstent 
and  luurmonlous. 

The  long  line  of  authorities  Is  muttined 
by  decisions  In  other  states. 

In  People  v.  Supervisors  of  Obantanqna. 
43  N.  T.  17.  the  court  said: 

"An  act  is  local,  within  the  meaning  of  the 
Gonstitntion,  which  In  Its  snbject  relates  to 
bat  a  portion  of  the  people  of  a  state  or  to  their 
property,  and  may  not,  either  in  its  subject, 
operationi  or  lmp<ntance  and  necessary  results, 
affect  tlie  people  of  tlie  state  or  tiielr  prop- 
erty In  gmeraL** 

Here,  as  in  the  cited  case  supra,  the  sub- 
ject operation,  or  importance  affects  the 
whole  state. 

In  anothw  case  the  court  said,  referring  to 
:i  similar  subject: 

'These  are  to  be  regarded  as  public  acts  which* 
regulate  tiie  general  interests  of  the  state  or 
any  of  its  sobdividons."  Inhabitants  f»f  New 
Portland  v.  InhaUtants  of  New  Vineyard,  16 
Me.  69. 

The  least  that  can  be  said  Is  that  the  Im- 
proTementi  In  question  relate  to  "one  of 
the  subdivisions"  of  the  state. 

A  high  school  in  anotter  state  was  con- 
sidered public,  and  not  "local"  and  "special"; 
that  is,  the  court  decided  that  the  legislation 
regarding  a  high  school  was  not  an  inter- 
ference with  local  government  The  power 
of  the  Legislature  commanded  some  recogni- 
tion. State  T.  Freeman  (Kan.)  68  Pac.  008, 
A7  L.  B.  A.  67. 

No  one  denies  the  Importance  of  sctaoola. 


or  should  In  the  least  seek  to  lessen  their 
Importance.  If  the  Legislature,  however,  can 
impose  the  obligation  of  building  a  school- 
house  (a  proposition  we  do  not  have  to  ap- 
prove), surely  the  L^lslature  lias  the  author- 
ity and  power  to  compel  a  municipality  to 
build  a  courthouse.  The  Legislature  has  the 
farther  authority  and  power  to  join  the 
municipality  in  order  to  build  a  courthouse 
that  will  enable  It  to  carry  an  article  of  the 
Constitution  into  effect  and  at  the  same 
time  build  a  courthouse  sufficiently  large  for 
the  state  and  the  city. 

We  return  for  a  moment  to  the  decisions 
of  this  court  first  above  cited.  We  cited 
only  decisions  of  this  court  that  preceded 
In  date  the  Constitution  of  1898,  for  the 
reason  that  It  Is  a'  well-known  principle  of 
construction  that  a  law,  if  re-enacted,  em- 
braces In  effect  the  interpretation  placed  up- 
on it  prior  to  Its  re-enactment 

Articles  48  and  60  of  the  Constitution 
of  1898  are  substantially  similar  to  articles 
48  and  SO  of  the  Constltiition  of  1879. 

The  mle  of  interpretation  In  the  decision 
of  this  court  Orst  above  cited  is  too  thorough- 
ly Imbedded  In  our  Jurlqinidaice  to  be  dla- 
turl>ed; 

"When  decisions  fully  interpret  a  statute,  and 
the  statute  is  re-enacted.  It  embodies  the  inter- 
pretation: 1.  e.,  the  statute  Is  re-enacted  as  in- 
terpreted.'' Black.  Const  p.  887;  Sntherland, 
St  Q»a8t  p.  393. 

The  decisions  of  this  court  rendered  after 
the  Constitution  of  1898  had  been  adopted 
followed  the  old  decisions  before  referred  to 
on  the  subject 

The  aooqited  meaning  of  the  Comtlto- 
tion  for  so  mauf  years  should  remain  un- 
disturbed, In  BO  far,  at  least  ae  past  acts 
are  concwned.  It  not  there  will  be  changea 
and  eoofDsioD  In  many  places. 

Legislation  has  followed  the  Interpretation 
of  this  court  regarding  notice  required  1^ 
articles  48  and  60. 

The  conatrnctlon  placed  upon  tboee  artlclee 
under  the  Gonstltatloa  of  1879  wae  the  con- 
temporaneous exposition  of  tiie  court  to 
which  Marshall,  C.  J.,  has  well  said: 

"Great  weight  has  always  been  attached,  and 
very  correctly  attatdied,  to  contemporaneous 
exposition.*' 

Again  vm  quote  from  Lieber's  Herme- 
nentlcB: 

"It  becomes  necessary  that  doubtful  pointy 
springing  from  a  new  state  of  things,  should 
be  considered  settled  until  a  weighty  reason  in- 
ducas  us  to  deviate  fmn  the  settled  decisions." 

If  thia  was  a  doubtful  point  wboi  the  Oon- 
stitation  of  1879  became  the  organic  law. 
it  should  now  be  considered  settled. 

It  Is  the  law. 

This  brings  ns  to  a  comdderatlon  of  the 
second  ground  of  objection,  via.,  the  asserted 
violation  of  articles  818  and  820  of  the  Con- 
stitution. This  objection  of  plaintiffs  Is 
grounded  on  the  bypotiiesia  that  the  atatntea 
attacked  are  an  infringenient  on  the  dtr** 
right  to  local  self-goTemment 
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To  the  city  was  granted  police  power  and 
XKtwer  of  admlnlstrstlon,  and  this  Bhe  has. 
If  this  powa-  extends  further,  It  does  uot  ex- 
tend so  as  to  exclude  the  state  from  carry- 
ing out  the  project  here  InvolTed. 

One  of  the  articles  of  the  Constitution 
(article  819)  referred  to  reads: 

"The  electors  of  the  clt^  of  New  Orleans,  and 
of  any  political  corimratioa  which  may  be  es- 
tablished within  the  territory  now  or  which  ma; 
hereafter  be  embraced  within  the  corporate 
limits  of  said  city,  shall  have  the  right  to  choose 
the  public  officers  who  shall  b«  charged  with 
the  exercise  of  the  public  power  and  with  the 
administration  of  the  affairs  of  said  corporation* 
in  whole  or  in  part" 

The  contenUon  Is  that  the  method  of  ^ 
polntment  as  laid  down  in  the  statute  attack- 
■ed  takes  from  the  city  ber  right  to  choose 
ber  own  officers.  We  are  not  of  tbe  opinion 
that  the  statutes  interfere  wltta  tbe  city's 
right  In  this  respect 

Tbe  state  seeks  to  put  a  constitutional 
mandate  Into  execution  Instramentallties 
-of  ber  own  selection.  Tbls  she  can  do  if  the 
purpose  is  not  to  Interfere  with  tbe  police 
or  administrative  powers,  or  any  other  pow- 
■er  tbe  dty  bas. 

In  what  respect  is  tbe  police  or  admlnls- 
tratlre  power  interfered  with?  Building  a 
-coortbonse  has  nothing  to  do  with  tbe  ap- 
pointment of  commissioners  as  Instrumental- 
Itlee  to  cany  out  Its  purpose — does  not  take 
-from  the  (dty  ber  right  to  choow  h»  officers. 

For  tbe  sake  of  illustration,  let  us  for  a 
tew  minutes  leave  New  Orleans,  its  govern- 
ment, and  its  varied  commercial  Interests, 
and  Imagine  tbat  a  nnall  new  dty  has  Just 
teen  Incorpco-ated  under  a  charter  conferring 
police  and  administrative  powers,  and  to  it 
tbe  usual  powers  of  local  government  In 
tbe  course  of  time  the  General  Assconbly, 
desiring  to  comply  with  an  article  of  the 
Gonstltntlon,  deems  proper  to  locate  a  court- 
bouse  and  public  library  in  tbls  dly.  A 
law  is  passed  making  ample  provision  to  tbat 
end,  and  as  the  new  city  Is  to  be  benefited 
in  many  ways,  Incidentally,  the  lawmaking 
power  renders  it  possible  for  the  city  to  pay 
for  a  goodly  portion  of  the  building.  As 
these  Improvements  do  not  fall  within  tbe 
police  or  administrative  department  of  the 
city,  they  can  be  erected  without  violating 
the  city's  rights  of  local  government,  en- 
Joyed  to  tbe  extent  before  mentioned,  and 
the  state  can  appoint  ber  instrumentalities 
to  carry  out  her  own  purposes. 

Returning  to  the  city  of  New  Orleans: 
The  state  owns  lands  within  her  limits ;  1.  cl, 
she  did  own  lands  within  her  limits.  But,  ow- 
ing to  her  good  will,  It  may  be  that  in  time 
these  lands  have  passed  out  of  the  ownership 
of  tbe  state  Into  that  of  tbe  city.  The  state, 
as  Is  sometimes  the  case  with  the  well-dlspos- 
-ed  paterfamilias  toward  a  favored  member  of 
tbe  family,  has  allowed  to  the  municipality 
the  use  of  the  property  until  tbe  favored 
member  assumes  that  be  is  the  real  owner. 

If  tbe  state,  under  constitutional  direction. 


were  to  have  a  courthouse  and  library  built 
on  one  of  her  own  lots  of  ground  within  the 
city's  limits,  there  could  be  no  objection, 
even  though  In  so  doing  tbe  less  important 
political  subdlvlBlon— that  is,  the  dty— were 
admitted  to  the  occupancy  of  part  of  tbe 
building. 

If  the  state,  In  order  to  carry  out  the  pro- 
visions of  a  still  higher  authority,  the  Con- 
stitution, appoints  an  Instromentality  of  ber 
own  to  attend  to  the  interests  of  both  the 
city  and  the  state  In  putting  up  a  hullding, 
could  it  be  considered  unfair,  illegal,  or  un- 
constitutional, In  so  far  as  the  dty  la  con- 
cerned? 

The  board  of  commissioners  appointed  by 
the  state  and  dty  to  represent  both  state 
and  dty,  In  building  that  courthouse  are 
not  officers  in  the  sense  prohibited  by  the 
Constitution,  and  therefore  can  act  In  carry- 
ing out  tbe  terms  of  the  statutes. 

There  are  decisions  directly  in  point  In 
other  Jurisdictions,  as  well  as  in  omr  own. 
Among  them  are  the  following: 

"Civil  officers,"  as  naed  in  the  organic  law 
creating  the  territory  of  Wisconsin,  "embrace 
only  thiMe  officers  in  whom  the  portion  of  tbe 
sovereignty  is  vested  and  In  whmn  the  enforce- 
ment ot  Che  municipal  regulations  or  the  control 
of  the  general  interests  of  society  is  confided. 
It  is  not  such  officers  as  canal  cooiausBioners." 
U.  8.  V.  Hatch,  1  Fin.  182;  2  Boma,  |  21; 
Abbot's  Law  Dictiooary. 

But  conceding  that  they  are  officers,  they 
do  not  Interfere  with  local  police  or  with  tbe 
administration  of  the  dty.  State  v.  Flower, 
49  La.  Ann.  1199,  22  South.  623. 

This  court  said,  in  the  Police  Board  Case 
(State  V.  City,  41  La.  Ann.  171.  6  South.  698): 

"The  object  of  tbe  constitutional  provisions 
was  to  confer  upon  the  citizens  of  New  Orleans 
absolute  control  of  their  government  in  the  ex- 
duslve  choice  of  officers  necessary  for  its  ad- 
ministration." 

We  abbreviate  tbe  following  from  a  num- 
ber of  well-consld»%d  decisions  regarding  of- 
ficers and  the  right  to  appoint  commissioners. 

First  Commissioners  to  make  a  survey  are 
not  officers.   U.  S.  v.  Hatcti,  1  Pin.  182. 

Second.  Neither  are  canal  commissioners. 
Butler  V.  Regent  32  Wis.  124. 

Third.  Nor  commissioners  to  superintend 
the  erection  of  a  statehouse.  U.  8.  v.  Hatcb. 
1  Pin.  182. 

Fourth.  Nor  to  fund  a  dty  debt  Bunn  v. 
People,  46  111.  887. 

Flftb.  Nor  to  liquidate  a  financial  institu- 
tion. People  V,  Mlddleton.  28  Cal.  603;  An- 
drews V.  Saucier,  13  La.  Ann.  301 ;  Conrey 
V.  Copland,  4  La.  Ann.  307. 

The  last  two  are  In  point  and  should  have 
special  weight,  for  they  are  decisions  of  our 
own  court 

AgatQ,  if  these  commissioners  are  officers, 
they  are  officers  of  the  state,  and  not  of  the 
munidpality,  and  the  article  of  the  Constitu- 
tion has  no  efted  as  to  them. 

We  leave  this  ground,  convinced  that  the 
state  may  carry  out  one  of  its  statutes 
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llatHi^  her  own  Instmmratalltjr  wtttiln  titj 
limits. 

The  right  of  the  dtr  to  control  her  own 
funds  has  .^Ton  rise  to  dtocnsslcm  In  the 
pending  case.  ^Sb»  Atf  cannot  Tery  well  be 
placed  In  the  attttnde  of  objecting  to  the  ap* 
PTOprlatton  for  the  btiildlng  of  a  conrthonse. 
She  Bhoold  not  be  made  to  defend  against 
her  wlU. 

She  Is  not  opponA  to  the  appropriation; 
on  the  contrary,  she  has  compiled  wltb  the 
terms  of  the  statate.  She  has,  without  ob- 
jection on  the  part  of  any  one,  made  pro  vi- 
sion in  her.  budget  for  paying  the  amount 
required. 

The  suit  was  brought  in  Oxe  name  of  tax- 
payers whose  Interests  cannot  be  affected  to 
any  extent  ' 

If  we  concede  that  a  statote  generally  ac- 
cepted and  executed  can  be  set  aside  on  the 
petition  of  a  tew  taxpayers,  then  the  ques- 
tion arises,  does  the  exercise  of  the  power 
under  the  statute  attacked  Interfere  with 
her  local  goTemmrat,  her  police  power,  or 
with  her  power  of  administration,  or  with 
the  funds  needful  to  carry  out  these  powers  T 

We  think  not  snd  we  have  not  heard  any 
one  say  that  it  does. 

But  the  contention  Is  tliat  the  municipality 
has  an  almost  excluslre  power  of  local  gov- 
ernment with  very  little,  If  any,  limitation. 

With  that  contention  we  cannot  agree. 

Tbe  General  Assembly  has  always  exer- 
cised the  authority  of  directing  the  dty  to 
disburse  certain  funds  for  particular  pur- 
poses, and  on  this  point  it  la  noteworthy 
that  the  salary  of  the  executive  officers  of 
the  dty  Is  fixed  by  the  General  A9BaubIy. 

The  dty.  under  Act  No.  170,  p.  846,  of  1898, 
appropriates  a  round  sum  of  the  dty's  money 
to  defray  expenses  of  the  tax  assessing  de- 
partment The  limit  of  the  salaries  of  cer- 
tain executive  officers  and  other  appropria- 
tions by  the  dty  are  made  under  the  ex- 
pressed legislative  will. 

The  dty,  under  l^flslatlvs  direction,  sets 
aside  a  part  of  Its  revenues  fbr  permanent 
pnbllc  Improvements. 

The  courthouse  to  the  extent  that  the  dty 
Is  concerned  Is  a  local  improvement 

The  contention  at  this  point  Is  that  these 
appropriations  to  which  we  have  Just  re- 
ferred are  made  nnder  amoidment  to  the 
city  charter. 

That  may  be.  But  ttie  statute  attacked 
also  amends  the  charter.  It  is  not  subject 
to  the  (rt>Jectlon  that  it  la  not  an  amoidment 
It  cannot  be  snocessfully  contended  that  the 
two  statutes  are  not  amending  statutes  of  the 
liharter. 

A  definition  will  serve  to  illustrate 
A  charter  la  defined  as  an  act  of  a  legis- 
lative body  creating  a  munldpallty  or  other 
corporation,  and  defining  Its  powo*  and  priv- 
ileges. 

The  statute  here  In  part  defines  the  power 
and  privilege  aC  Uie  dtj  of  New  Orleans. 
It  adds  to  tbe  provlslcHis  of  her  diarter. 
It  te  an  anthoritatlTe  grant  of  power,  oC 
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which  she  has  availed  harsclf  to  provide  a 
suitable  courUiouie. 

In  conclusion,  we  will  say  that  the  state 
by  the  plan  B/Sa^teA  ctHuplled  with  article 
88  of  flie  OonsUtntUm.  and  the  dty  cnuplled 
with  a  legal  atatnta 

We  have  treated  the  statute  as  mandatory. 
There  is  no  limitation  on  the  dty's  right 
to  build  .a  courtboose.  She  can  build  It 
without  a  statute  on  the  subject 

The  statute  here  may  be  considered  as  at 
least  authoritative  in  so  far  aa  the  dty 
acts  conjointly  with  the  state. 

In  acc^tlng  the  authority  and  acttsg  nn- 
der it  she  has  violated  no  part  of  the  or- 
ganic law. 

Whether  mandatory  or  anthorttatlve  only, 
the  statutes  are  legal. 

1h6  proposed  Inqirovement  irill  be  a  Joint 
work.  The  project  has  already  been  partly 
executed.  It  should  not  be  cut  down  mid- 
way in  Ito  course  to  completion. 

There  Is  no  suggestlou  cX  aa  amount  Im- 
ptap&elj  expended  In  the  progress  of  the 
workt  or  of  want  of  Intelilgoice  shown  in 
any  way. 

The  grounds  for  destnTlng  this  project 
should  be  very  manifest 

The  statutes  attat^ed  cannot  be  destroyed 
without  ovKtumlng  and  setting  aside  a  num- 
ber of  well-considered  dedsions,  nearly  all 
preceding  In  date  the  Constitutton  of  1898. 

For  reasons  assigned,  the  Judgment  of  the 
district  court  hraetofore  decreed  null  by  the 
first  dedslon  of  this  court  is  reinstated, 
and  now  it  is  ordered  and  decreed  that  said 
Judgment  of  the  district  court  is  in  all  re- 
spects afllrmed  and  made  the  Judgment  of 
this  court 

MONROe.  J.  I  find  myself  unable  to  con- 
cur In  the  views  ex^nressed  In  the  foregoing 
opinion,  and  therefore  respectfully  dissent 

FROVOSTT,  J.  I  concur  with  Justice 

MONROB. 

IiAND,  J.  (concurring).  I  concur  in  the 
opinion  and  decree  handed  down  by  the 
CHIEF  JUSTICE,  but  on  account  of  the 
importance  of  the  issues  involved  I  deem 
It  proper  to  submit  my  individual  views, 
as  follows: 

The  dty  of  New  Orleans  and  the  parish 
of  Orleans  embrace  the  same  territory,  and 
their  affairs  are  governed  by  the  same  mu- 
nldpal  authorities,  consisting  of  a  mayor  and 
conndL  The  city  of  New  Orleans  has  a 
regular  municipal  diarter  tmder  which  its 
purely  local  affairs  are  admlnist^^  What 
may  be  called  the  parochial  affairs  of  the 
dual  political  corpraatton  are  regulated  by 
spedal  leglslatlMi.  Within  the  limits  of  the 
dty,  a  number  of  state  officers  and  state 
boards  exerdse  their  functions.  From  time 
to  time  the  General  Assembly  has  enacted 
legislation  Imposing  cotaln  doUes  on  the 
municipality  In  r^ard  to  certain  state  vlA- 
eers  exercising  functions  within  Ite  terrlto- 
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rial  limits.  Sncli  legislation  1b  analogons  to 
similar  l^lslation  Imposing  similar  duties 
on  police  juries  throughout  the  state. 

In  1880  the  Oeneral  Assembly  passed  an 
act  "requiring  police  Juries  throughout  the 
state  and  the  municipal  authorities  of  the 
city  of  New  Orleans  to  provide  necessary 
buildings  and  requisite  furniture  for  the  bold- 
Ii^  sessions  of  court,"  etc.  Act  Na  111, 
p.  139,  of  1880. 

Section  2  of  said  act  reads  as  follows,  vis. : 

"Be  it  further  enacted,  etc,  that  the  city  of 
New  Orleans  shall  provide  suitable  courtrooms 
for  the  various  courts  of  the  city  of  New 
Orleans  and  pariah  of  Orleans,  and  sndi 
furniture,  fuel  and  gas  as  may  be  ther^n  need- 
ed, to  provide  suitable  offices,  furniture,  fuel  and 
gds  for  the  criminal  and  civil  sheriffs,  clerks  and 
constables  of  said  courts,  to  provide  suitable 
buildings,  furniture,  fuel  and  gas  for  the  re- 
Cfnxler  of  mortgages  and  register  of  conveyances, 
payment  for  the  same  to  be  made  by  the  city  of 
New  Orleans." 

Article  88  of  the  Constitution  of  1898  direct- 
ed that  tbe  General  Assembly  shall  make  the 
necessary  appropriation  to  provide  suitable 
and  commodious  buildings  for  the  Supreme 
Court  and  the  records  thereof,  and  tot  the 
care  and  maintenance  of  the  State  lAbraxj 
therein. 

In  1902  the  lawmakers  conceived  the  idea 
that  the  purposes  contemplated  by  Act  No. 
Ill,  p.  139,  of  1880,  and  article  88  of  the 
Constitution  of  1898,  might  be  effectuated 
by  the  section  of  one  building  jointly  by 
tbe  state  and  the  city  of  New  Orleans.  In 
furtherance  of  this  Idea  Act  No.  79,  p.  106, 
of  1902  was  passed  "to  provide  for  the  con- 
struction of  a  courthouse  building  in  New 
Orleans,  Louisiana,  to  be  erected  jointly  bj 
tbe  state  of  Louisiana  and  tbe  dly  of  New 
Orleans,"  etc. 

The  act  appropriated  9200.000  as  the  con- 
tribution of  the  state  of  Louisiana  and  fixed 
the  city's  contribution  in  the  sum  of  fS'^.OOO. 
The  act  created  a  conrthouse  commission,  to 
be  composed  of  five  citizens,  two  to  be  ap- 
pointed by  the  Oovernor  and  three  by  the 
mayor  with  the  advice  and  consent  of  tbe 
city  council. 

This  act  was  modified  by  Act  No.  96,  p. 
214,  of  1904,  In  several  particulars,  especially 
by  requiring  tbe  dty,  after  the  funds  pro- 
vided by  the  state  sbould  be  exhausted,  to 
furnish  tbe  remainder  of  the  money  neces- 
sary to  complete  the  common  undertaking, 
and  by  authorizing  the  city  to  Issue  and 
n^otiate  Its  bonda,  not  exceeding  97S0.000 
in  amount.  In  order  to  raise  the  necessary 
funds. 

This  legislative  proposition  was  accepted 
by  tbe  city*  and  three  commissioDers  were 
appointed  by  the  mayor  and  two  by  the 
Qovemor  to  carry  Into  effect  the  provisions 
of  the  statute.  A  large  square  of  ground 
was  purchased  and  expropriated  by  tbe  com- 
mission In  tbe  name  of  the  dty,  and  the 
price  and  all  tbe  expenses  of  the  commission 
were  paid  out  of  funds  of  the  state  appro- 
priated by  tbe  act  of  1902. 


After  the  act  had  be«i  partially  executed 
by  the  state  and  the  city,  certain  taxpayers, 
plaintiflTs  herein,  assailed  a  numbor  of  the 
provisions  as  unconstitutional.  Our  former 
opinion  overmted  all  tbe  objections  to  the 
legislation  save  two,  which  are  now  before 
the  court  for  reconsideration. 

1.  It  is  contended  that  under  article  319 
of  the  Constitution  of  1898  all  five  commis- 
sioners should  have  been  appointed  by  the 
mayor  by  and  with  the  advice  of  tbe  dty 
council.  This  article  reads  as  follows: 

"Art  819.  The  electors  of  the  dty  of  New 
Orleans,  and  of  any  political  corporation  which 
may  be  eBtablished  within  the  territory  now, 
or  which  may  hereafter  be  embraced  within 
the  corporate  llmita  of  said  dty.  dull  have  the 
right  to  choose  tbe  public  omoers,  who  shall 
be  charged  with  the  ex^clse  of  the  police  pow- 
er and  with  the  administration  of  the  affairs 
of  said  corporation  ic  whole  or  in  part" 

The  following  article  dedares  that  article 
819  shall  not  be  construed  as  prohibiting  the 
establishment  of  boards  or  commissioners,  tbe 
members  of  which  are  elected  by  tbe  conndl 
or  appointed  by  the  mayor  with  the  consent  of 
the  coundl. 

I  think  that  in  our  former  opinion  we  erred 
In  treating  the  construction  of  the  common 
courthouse  provided  by  the  acts  of  1902  and 
1904  as  an  affair  of  the  corporation  alone. 
Under  the  title  and  terms  of  said  acts  tbe 
arectton  of  the  building  was  a~  joint  under- 
taking of  the  state  and  of  tbe  dty.  In  our 
former  opinion  we  approved  such  legislation 
as  conatitutlonat  If  such  a  joint  venture  be 
permissible,  then  on  what  theory  can  tbe 
state  be  exduded  from  all  aapervlslon  over 
the  expenditure  of  her  lai^  omtrlbutlon 
to  the  common  undertaking.  The  affair  con- 
cerned the  state  and  the  community  through- 
out ber  territorial  lUnlta.  It  also  ooncemed 
the  dty  of  New  Orleans. 

I  do  not  think  tfiat  the  provldons  oC  artlde 
819  apply  or  were  intended  to  apply  to  audi 
a  case,  but  ■taoold  be  restricted  to  matters 
purely  mnnldpal  In  which  the  corporation 
18  alone  interested.  Article  820  provides 
that  tbe  L^slatnre  may  create  boards  or 
commissioners  whose  powers  may  extend  In 
and  beyond  tbe  parish  of  Orleans,  and  In 
that  case  directs  tiiat  at  least  two-thirds  of 
the  members  thereof  shall  be  from  the  dty 
of  New  Orleans,  and  elected  by  the  people 
or  coundl  thereof  or  appointed  by  tba  mayor 
with  its  consent  The  prlndple  of  a  dlvIsloD 
of  the  members  of  boards  or  commlsslfms  Is 
thus  recognized  where  their  powers  extraid 
beyond  the  parish.  There  does  not  seem  to 
me  to  be  any  valid  reason  why  tbe  same 
equitable  prlndple  of  a  division  of  the  com- 
mission should  not  apply  to  a  case  wh»e  the 
state  and  tbe  dty  are  jdntly  Intraested  in 
the  construction  of  the  public  building  wltit- 
in  the  limits  of  the  dty.  The  dty  of  New 
Orleans  under  the  acts  in  qtrastlon  has  a 
clear  majority  of  the  oommlsdoneis,  and 
therefore  a  controlling  voice  in  the  e^endl- 
tore  ot  not  only  her  funds  but  those  cm- 
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tribnted  by  the  state.  Hence  I  am  of  opinion 
that  ttae  objection  tbat  tbe  legislation  In 
qnesdon  contravenes  article  819  of  tbe  Oon- 
Btltntlon  of  1886  Is  not  well  taken. 

An  act  of  the  Leglslatare  shonld  not  be 
declared  nnconstltntlonal,  except  In  a  very 
clear  case.  If  the  case  presented  Is  doubtful, 
tbe  presnn^tion  of  oonstltatlonalllar  should 
prevail. 

2.  The  second  and  last  objection  is  that 
the  acts  In  qnestlon  are  local  or  special  laws, 
and  contravene  article  50  of  the  Oonstltn- 
tlon  of  189S,  because  previous  notice  by 
publication  was  not  given  as  reQulred  by  the 
provisions  of  said  article. 

In  the  Dalon  Case,  85  La.  Ann.  1141,  the 
court  held  that  a  statute  organizing  the 
criminal  district  court  of  the  pariah  of  Or- 
leans was  not  a  local  or  special  law  In  the 
sense  of  the  corresponding  article  of  the 
Constitution  of  1879.  In  that  case  the  court 
took  the  broad  ground  that  an  act  aCFectlng 
the  community  as  a  whole,  whether  fhrough- 
out  the  state  or  one  of  Its  subdivisions,  Is 
not  a  local  or  special  law.  This  case  was 
reaffirmed  In  State  v.  Beeder,  44  La.  Ann. 
1007,  11  South.  816,  and  State  v.  Murray, 
47  La.  Ann.  1428.  17  South.  882.  and  cited 
with  approval  in  Duffy  t.  City,  49  La.  Ann. 
120,  21  South.  179. 

Article  48  of  the  Constitution  of  1879, 
thus  judicially  Interpreted,  was  embodied  In 
tbe  Constitution  of  1898  as  article  SO. 

The  "corporation  of  the  city  of  New  Or- 
leans" was  excepted  from  the  operation  of 
article  46  of  the  Constitution  of  1879,  for- 
bidding local  or  special  I^slatlon  on  cer- 
tain spedfled  objects.  This  article  was 
amended  and  incorporated  as  article  48  In 
the  Constitution  of  1896.  As  amended,  the 
special  exemption  of  the  city  of  New  Orleans 
was  continued  In  the  exception  of  "munici- 
pal corporations  having  a  population  of  not 
less  than  twenty-five  hundred  Inhabitants." 
Both  constitutions  excepted  "the  organiza- 
tion of  levee  districts  and  parishes,"  and 
confined  the  prohibition  to  a  certain  class 
of  municipal  corporations  having  "charters." 

Parishes  cannot  be  properly  included  in 
such  a  category.  In  Fortier  v.  Capdevielle. 
104  La.  S61.  29  South.  216,  this  court  held 
that  the  dty  of  New  Orleans,  being  ex- 
cepted from  the  oi>eration  of  article  48,  was 
"lifted  out  of  the  grasp  of  the  succeeding 
article  BO."  Levee  districts  and  parishes  are 
also  enumerated  in  article  48,  and  the  l^al 
consequences  should  be  the  same.  But  In 
State  ex  rel.  Board  of  Public  Schools  v.  City 
of  New  Orleans,  42  La.  Ann.  102,  7  South. 
677,  this  court  said: 

"Tbe  city  of  Mew  Orleans  represents  tbe 
lurish  of  Orleans,  which  has  a  nominal  exist- 
ence only.  The  territory  over  which  the  chartw 
of  the  extends  is  that  of  ttie  parish  of 
Orleans.  The  parMi  of  Orleans,  Independeat 
of  the  dty  of  New  Orleans,  has  no  practical 
or  legal  existence.  It  Is  not  govomed  by  a 
police  Jury  and  is  not  represented  by  any 
parish  offloer.  The  parish  Is  the  dty  and  the 
dt7  !■  th«  parish." 


This  being  so,  the  exemption  of  the  city 
of  New  Orleans  from  tbe  operation  of  artidcfl 
48  and  SO  Is  tantamount  to  the  ezanption 
of  the  parish  of  Orleans. 

I  therefore  am  of  opinion  that  the  rule 
of  stare  decisis  should  be  invoked  and 
applied  to  the  objection  that  the  legislation 
now  In  question  Is  violative  of  article  60 
of  the  OonsUtution  of  1898. 
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No.  15,699. 

LHOTB  LUMBBR  MFC.   CO.  T.  DUOUA 
et  al. 

In  rs  LEVT. 

(Snprttoe  Oonrt  of  Lottlslana.   Nov.  20,  1906.) 

1.  BflOHAIfXOB'  LDCRS— BORD  OF  ConTBACTOB 

— SumonncT. 

A  contractor's  bond  payable  to  the  owner 
of  the  building  and  conditioned  for  the  faith- 
ful performance  of  the  building  contract  to  the 
satisfaction  of  the  owner,  is  not  such  a  bond 
as  is  required  by  tiie  provMons  Act  No.  180, 
p.  223,  of  1894,  for  the  protection  of  workmen 
and  famlsho'B  of  materials.  Hushes  v.  Smith, 
88  South.  176,  114  La.  297,  reaffirmed. 

2.  SAHK— AcnOR  AGAINST  OwKxa— Oalliho 
SUSETT  IR  WaBBANTT. 

Where  the  owner,  sued  by  a  materialman 
to  mforce  the  personal  liabult?  imposed  by 
Act  No.  180,  p.  228,  of  1894,  for  his  &ilure  to 
exact  of  the  contractor  the  security  In  favor  of 
workmen  and  fnmisbers  of  materials  as  re- 
quired by  the  statute,  calls  In  warranty  the 
sarety  on  the  contractor's  bond,  the  demand  is 
premature :  there  having  been  no  settlement  of 
accounts  between  tbe  owner  and  contractor. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Paridi  of 
Orleans. 

Action  by  the  Uiote  Lumber  Hanufactoring 
Oomiiany  against  Jos^h  DnguA  and  Sanniel 
Levy.  Judgment  for  plaintiff  was  affirmed  by 
the  Court  of  Appeal,  and  Levy  applies  for 
certiorari  or  writ  of  revletw.  Modified. 

Rehearing  denied  December  18, 1905. 

James  Barkley  Rosser,  Jr.,  for  applicant 
Cbarlee  Ferdinand  Claiborne,  for  respondent 
Lumber  Mfg.  Co.  Purnell  Mitchell  Mtlner. 
for  respondent  Fidelity  &  Deposit  Co.  El  A. 
O'Snlllvan,  for  respondent  Dugu& 

LAND,  J.  Tbe  opinion  of  the  Court  of  Ap- 
peal, so  far  as  necessary  to  consider  the 
question  raised  on  this  writ  of  review,  reads 
as  follows: 

"Tbe  plalntifF,  a  fumisber  of  materials,  sues 
Levy,  an  owner,  and  Dugu6,  a  contractor.  In 
solido,  for  the  price  of  certain  wood  work  al- 
leged to  have  been  ordered  by  Dugu&  and  to 
have  been  used  on  Levy's  building  then  In  course 
of  erection. 

"He  avers  that  tbe  building  contract  was 
for  more  than  $1,000,  and  that  Levy,  not  hav- 
ing required  of  Dugu4  the  security  provided  by 
Act  No.  180,  p.  228,  of  1894,  has  made  himself 
personally  liable  for  the  value  of  the  material 
Levy  called  in  warranty  the  Fidelity  &  Deposit 
Owiu>any  of  Maryland,  the  surety  on  Dngoi's 
bond" 
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There  was  Judgment  In  favor  of  plaintiff 
against  Duga6  for  $933.75  and  against  Lev; 
for  $106,  and  farther  judgm^t  In  favor 
Levy  and  against  the  Fidelity  Company  for 
$106.  DuguA,  Levy,  and  the  Ftdelty  Company 
have  aiq;>ealed,  and  appellee  has  not  asked  for 
any  amendment  of  the  Judgment 

The  wording  of  the  bond,  as  far  as  pertl- 
nait  to  the  preseat  Inae,  1b  aa  follcnra: 

"Appearen  [the  Fidelity  Company]  do  hereby 
fnaranty  to  the  said  Samuel  Levy  the  faithful 
perfonBance  of  the  said  contract  by  said  Joa^h 
DnpiA,  contractor,  and  bind  said  Fidelity  & 
Deposit  company  in  favor  of  the  said  Samud 
Levy,  Id  the  full  and  true  sum  of  $7,500.  Now, 
the  condition  of  the  foregoing  bond  la  such 
that,  if  the  eald  Joseph  Dugu4,  contractor,  shall 
well  and  truly  and  faithfully  do  and  perform 
all  and  singular  the  requirements  of  the  forego- 
ing contract,  strictly  in  accordance  with  the 
specifications  and  plaus,  and  to  the  satisfaction 
of  said  Samuel  Levy,  owner,  then  the  above- 
written  bond  or  obligation  shall  be  null,  void, 
and  of  DO  eSect,  bat  otherwise  to  be  and  remain 
in  full  force  and  effect 

"One  of  the  requirements  of  the  contract  se- 
cured by  the  bond  is  that  Dugufi  bound  himself 
at  his  own  cost,  charge  and  ezpensea,  fbr  all 
labor,  material  and  other  chargee." 

On  the  authority  of  Hughes  v.  Smith  et  aL, 
114  La.  297,  38  South.  175,  the  Court  of  Ap- 
peal held  that  the  contractor's  bond  In  ques- 
tion Is  not  such  a  bond  as  Is  required  by  Act 
No.  180,  p.  223,  of  1694.  to  secure  the  pay- 
meat  of  workmen,  laborers,  mechanics,  and 
the  fumlsho^  of  materials,  and  consequently 
that  the  owner  of  the  building  became  per- 
sonally liable  under  the  tains  of  the  statute 
to  the  plaintiff. 

Id  the  case  cited  the  bond  was  much 
clearer  and  stronger  In  Its  conditions  than  the 
bond  In  the  case  at  bar.  It  was  conditioned 
that  the  contractor  should  "faithfully  cwnply 
with  all  the  conditions  and  perform  all  of 
the  undertakings  stipulated,  and  pay  off  all 
claims  for  labor  and  materials  of  each  and 
every  description,  and  hold  the  owner  free  tot 
all  time."  This  court  held  that  such  a  bond 
was  not  a  compliance  with  the  requirements 
of  the  statute,  as  It  did  not  bind  the  surety  to 
pay  the  full  amount  of  the  contract  price  to 
workmen  and  materialmen,  as  provided  by 
the  act  of  1894.  In  the  case  at  bar  the  con- 
dition Is  confined  to  the  performance  of  the 
contract  in  accordance  with  the  speclflcatlons 
and  plans  and  to  the  satisfaction  of  the 
owner.  In  the  contract  itself  there  Is  no 
reference  to  claims  for  labor  or  material; 
the  contractor  merely  binding  himself  to  con- 
struct the  building,  "at  his  own  cost,  charge 
and  expenses,  for  all  labor,  material,  cartage 
and  other  charges  and  costs." 

This  stipnlation  simply  means  that  the  con- 
tractor, and  not  the  owner,  was  to  pay  the 
cost  of  construction.  In  the  Hughes  Case 
there  was  color  for  the  contention  that  the 
condition  of  the  bond  included  a  stipulation 
pour  autrul.  But  this  court  held  that  the 
bond  and  building  contract  taken  together  did 
not  disclose  the  Intent  of  the  surety  to  bind 
himself  as  required  by  Act  No.  180,  223, 


of  1894.  In  case  at  bar  the  bond  Is  much 
weaker,  as  Its  sole  condition  is  the  perform 
ance  of  the  contract  "In  accordance  with  the 
specifications  and  plans."  JIhe  bond  is  la 
favor  of  the  owner,  and  there  Is  no  reference 
In  its  provisions  to  claims  for  labor  and  ma- 
terial or  to  Act  No.  180,  p.  223,  of  1894.  The 
obligation  of  a  surety  cannot  be  extended  be- 
yond the  i^aln  letter  of  bis  contract. 

The  argument  of  relator  that  the  decision 
In  the  Hughes  Case  Is  not  applicable  because 
of  dlflFerence  in  the  condition  of  the  bonds  la 
without  force. 

Relator,  however,  further  contends  that  the 
bond  in  this  case  and  the  bond  In  the  case 
of  Llchtentag  t.  Feitel,  113  La.  931,  87  South. 
880,  are  Identical  in  phraseology,  meaning, 
and  intent,  and  therefore  that  this  case 
shotdd  be  decided  in  accordance  with  the  law 
as  enunciated  In  that  decision.  Relator  says: 

"The  Hughes-Smith  Case  does  not  overrule 
your  h<mor%  decision  in  th«  Ucbtentag  Case, 
yet  the  two  decisions  are  totally  irreconcilable^ 
and  one  of  the  two  must  be  oremiled." 

In  tbe  Huj^iea  Case  this  court  said: 

"In  the  case  of  widow  Isaac  Lichtentag  v. 
Feltel  et  al.  (receutly  decided  by  this  court)  37 
South.  880,  we  held  that  the  surety  by  iiis  ac- 
tions and  conduct  had  substituted  himself  for 
[he  contractor,  and  was  estopped  to  deny  hia 
liability  for  materials  furnished." 

That  case  was  not  a  suit  on  the  bond,  but 
a  concursus  provoked  by  the  owner,  who 
deposited  in  court  the  balance  due  by  her  to 
the  contractor.  Tbe  bond  bad  not  been  re- 
corded as  required  tbe  statute,  iind  there- 
fore the  liability  of  the  owner  fW  labor  and 
materials  was  undisputed. 

The  district  court  ordered  a  distribution 
of  the  fund,  and  reserved  the  right  of  the 
defendants  to  proceed  against  Mrs.  Llchteu- 
tog  in  the  event  of  their  being  unable  to 
realize  the  amount  of  their  claims  out  of 
Feltel.  This  Judgment  was  rendered  on  the 
the<»7  that  Feltel,  nominal  surety,  was  really 
the  contractor  by  substitution  and  therefore 
primarily  bound.  Feltel  alone  applied  for  a 
writ  of  review.  This  court,  after  reviewing 
tbe  facta,  said: 

"These  acts  would  be  enough  to  bind  Feitel, 
for  the  purposes  of  the  Judgments  which  have 
been  rmdered  against  him.  u  he  had  signed  no 
bond  at  all." 

Aftw  reaching  fills  condnsion,  wblch  dla- 
poeed  of  tbe  controveray,  tbe  organ  of  tlie 
court,  "assuming  argumdo"  ttut  the  acta  of 
Feitel  did  not  in  law  justly  the  JudgmentB 
against  him,  proceeded  to  dlscnss  Hie  propo* 
sitlon  of  his  counsel  "that  tbe  obligation  to 
pay  for  labor  ajod  material  fumlsfaed  nndtf 
PetTT'B  contract  is  not  Included  In  the  bond 
signed  by  him."  Tbe  eukduaton  on  tUs 
proposition  is  Aus  expressed: 

"It  seems  hardly  necessary  to  say  that  the 
contract  aud  specincations  contemplate  that  the 
contractor  shall  furnish  all  the  necessary  labor 
and  material  at  his  own  expense,  and  hence 
tliat,  although  he  may  have  finished  the  wor^ 
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tht  contract  la  not  complied  with  U  he  baa 
left  the  owner  to  pa;  for  rach  labor  and  mate- 
rlale  or  part  of  It." 

Tbe  obligation  of  the  coDtractor  and  euret^ 
to  the  owner  Is  one  thing,  and  tbe  obligation 
of  tbe  surety  to  third  persona  Is  another. 
It  la  nowhere  stated  In  the  opinion  tn  that 
case  that  the  bond  contained  a  stipulation 
In  favor  of  workmen  and  furnishers  of  mate- 
rials, as  required  b;  the  act  of  1894.  No 
such  ruling  could  have  been  made  without 
OTerrnilng  the  Le  Sassier  Case,  106  La.  889, 
SI  South.  7.  where  It  was  held  that  a  bond 
in  favor  of  the  owner  and  conditioned  ttiat 
the  contractor  "shall  fully  pay  all  subcon- 
tractors, laborers,  workmen  and  furnishers" 
does  not  contain  such  a  stipulation  In  their 
favor  as  would  give  them  a  right  of  action 
on  the  Iwnd.  In  the  instant  case  the  bond 
was  given  to  secure  the  faithful  performance, 
of  a  building  contract  The  owner  was  the 
sole  obligee.  The  contractor  simply  bound 
himself  to  defray  the  cost  of  construction. 
There  is  nothing  in  the  contract  or  bond  to 
indicate  that  the  surety  bound,  or  Intended 
to  bind.  Itself  to  secure  the  payment  of  work- 
men  and  fumlBfaers,  as  required  by  Act  No. 
180.  p.  223,  of  1894. 

Tn  tbe  Hughes  Case  ire  considered  this 
matter  very  fully,  and  held  that  "It  should 
clearly  appear  from  the  terms  of  the  Infrtru- 
ment  that  It  was  Intended  to  secure  the  stat- 
utory beneficiaries,  who  are  the  real  obll- 
icees."  In  the  same  case  -we  farther  said: 

"As  a  matter  of  practice  a  separate  stata- 
tory  bond  should  be  given.  If,  oowever,  but 
one  bond  be  executed,  then  its  terms  shoold 
plainly  bind  the  anre^  to  pay  the  fall  amount 
of  the  contract  price  to  workmen  and  material- 
men as  provided- by  tbe  act  of  1891*' 

In  the  Instant  case,  the  bond  does  not  even 
indicate  an  intent  to  comply  with  the  statu- 
tory requirements;  and  the  ruling  of  the 
Court  of  Appeal  on  this  issue  is  manifestly 
correct. 

The  next  contention  of  relator  is  tliat  the 
Court  of  Appeal  erred  In  reversing  the  Judg- 
ment of  Levy  against  the  surety  company  on 
the  call  In  warranty.  As  said  1^  the  court 
a  qua: 

"Tbe  obligationa  of  the  latter  were  merdy  to 
guaranty  Dugat's  faithful  performance  of  his 
contract." 

In  £>ugu£  V.  Levy  (recently  decided  by  this 
court)  S7  South.  995,  we  held  that  Dugng  was 
not  In  default  for  nonperformance  of  his 
obllgatlonB,  and  that  Levy  himself  took  the 
work  out  of  the  hands  of  tbe  contractor  and 
thereby  put  an  end  to  the  building  contract 
The  Court  of  Appeal  based  Its  ruling  on  our 
decision  in  Dugu£  v.  Levy,  where  the  case 
was  remanded  for  further  evidence  on  tbe 
respective  demands  of  the  contractor  and 
the  owner.  Until  this  controversy  be  de- 
termined. It  cannot  be  said  that  Dugue  is 
indebted  to  Levy  under  the  building  con- 
tract If  the  latter  satisfies  the  Jodgment 
rakdered  herein  against  him,  the  amount  w 


paid  will  constitute  a  factor  In  the  settlemmt 
of  accounts  between  the  parties  as  a  charge 
against  Diqrufi.  Tbe  question  of  tbe  liability 
of  tiie  surety  cannot  arise  untU  It  is  deter- 
mined that  the  contractor  la  Indebted  to 
the  owner  for  nonperformance  of  the  obliga- 
tions of  the  building  ctmlract.  We  tlieiefore 
think  that  the  Judgment  of  tbe  call  in  war- 
ranty should  have  been  one  of  nonsuit.  , 

It  le  therefore  tndered  that  the  judgment 
of  the  Court  Of  Appeal  be  modified  and 
amended,  so  as  to  dismiss  tbe  demand  in 
warranty  of  Levy  against  ttie  Fidelity  A 
Surety  Company  as  In  case  of  nonsuit  and 
in  othw  req>ect8  said  Judgment  remain  nn- 
distnrtwd;  the  said  surety  cranpany  to  pay 
the  costs  In  tills  court 


aiB  La.) 
No.  15,696. 
DH  RBNZBS  v.  HIS  Wim 
(Supreme  Court  of  Louisiana.   Nov.  20.  1905.) 

1.  Naios— USK  IN  AonoN. 

If,  in  the  country  of  tbe  plaintiff's  nativity, 
a  child  beers  the  family  name  both  of  bis  father 
and  his  mother,  he  may  sue  here  in  bis  fall 
name,  although  he  has  bwne  In  this  country 
only  tbe  paternal  family  name,  and  notwith- 
standing that  the  salt  Is  for  divorce  and  he  was 
married  nnder  the  paternal  family  name  alone. 

2.  Daposmon— ElxBcuTioN. 

A  commiBBion  to  take  testimony  cannot  bv 
executed  by  an  officer  to  whom  it  is  not  ad- 
dressed. If  addressed  to  "any  judge,  juutice 
of  tbe  peace,  or  Louisiana  commissioner,"  It 
cannot  be  executed  by  a  notary  public. 

3.  Sau— NoTiCT  or  Takinq. 

Although  the  opposite  party  resides  in  tbe 

Slace  where  tbe  depositions  are  to  be  taken,  be 
I  not  entitled  to  be  Informed  of  the  time  when 
and  the  place  where  tbe  deporitions  will  be 
taken,  If  Interrogatories  are  attached  to  the 
commission,  and  have  been  communicated  to  him, 
and  an  opportunity  afforded  him  to  cross  same. 
(Syllabus  by  the  Omrt) 

Appeal  from  Civil  Dlstrtct  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  IV  Robot  P.  De  Benzes  against 
his  wife.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Rehearing  denied  December  18,  1905. 

John  Taylor  Whltaker,  for  appellant 
Harry  Hinckley  Hall,  for  appellee. 

PROVOSTT,  J.  This  is  a  suit  for  divorce 
on  the  ground  of  adultery. 

Tbe  first  question  Is  as  to  the  name  in 
which  the  suit  baa  been  brought  Plain- 
tift  was  married  under  the  name  of  Robert 
Palestine,  and  goes  by  that  name  in  the 
community  in  which  he  lives,  and  yet  the 
suit  is  brought  In  the  name  of  Robert  Pales- 
tine De  Renzes.  The  Code  of  Practice  re- 
quires that  tbe  petition  shall  mention  "the 
name,  surname  and  place  of  residence  of  the 
plaintiff."  Article  172.  This  means  that  tbe 
plaintiff  shall  bring  salt  In  his  real  name; 
not  In  a  fictitious  name.  Especially  In  a 
case  like  the  present  <nc^  Involving  i*ivil 
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atattu.  to  this  reqairement  important  De- 
fendant was  not  married  to  De  Renses,  and 
her  marriase  name  is  not  De  Rauea;  but  to 
Palestine,  and  ber  marriage  name  1b  Pales- 
tine. But  plalntlCTfl  learned  counsel  explains 
that  De  Renzes  is  plalntlfTs  real  name,  It 
being  the  name  of  bis  mother,  and  he  bear- 
ing, as  is  the  custom  In  Spain,  the  country 
of  his  natlTlty,  the  namee  both  of  his  father, 
Palestine,  and  his  mother,  De  Renzes.  If 
this  Is  so,  plaintiff  has  sned  in  his  real 
name,  and  the  suit  can  be  maintained.  If 
it  18  not  BO,  the  suit  will  have  to  be  dls- 
mlBsed.  We  Bhall  afford  him  an  opportunlt> 
to  offer  evidence  on  the  Bubject. 

The  next  question  1b  as  to  the  regularity 
of  the  execution  of  the  commission  under 
which  were  taken  the  depositions  by  means 
of  which  plaintiff  has  proved  up  his  case. 
The  commission  waB  directed  to  "any  Judge, 
justice  of  the  peace,  or  Louisiana  commis- 
sioner," and  was  executed  by  a  notary  pub- 
lic ;  that  Is  to  say,  by  an  officer  to  whom  it 
was  not  directed.  The  moat  casual  reading 
of  articles  425,  426,  4S1.  432,  437,  and  438 
of  the  Code  of  Practice  leaves  no  doubt  at 
all  upon  the  mind  that  the  commission  must 
be  directed  to  the  officer  who  la  to  execute 
It  They  so  prescribe  la  express  terms.  In- 
deed, it  atanda  to  reason  that  the  officer 
must  have  some  written  authority  from  the 
court  Learned  counsel  says  that  the  au- 
thority of  the  officer  results  from  the  order 
directing  the  testimony  to  be  taken  and  the 
commission  to  Issue,  and  not  from  the  com- 
mission Itself;  and  in  a  sense  be  is  right, 
since  the  commlBBlon  Is,  after  all,  but  the 
evidence  of  the  authority.  But,  considering 
that  the  order,  following  the  requirement 
of  the  Code,  In  exprees  terma  requires  that 
a  commission  shall  Issue  for  the  taking  of 
the  testimony,  we  do  not  see  bow  this  com- 
mlBBlcHi  could  well  be  said  not  to  be  necessary. 

Another  question  la  as  to  whether  defend- 
ant was  eotltled  to  be  notlfled  of  the  time 
and  place  of  the  taking  of  the  testimony 
under  the  commission;  she  residing  at  the 
place  where  the  depositlouB  were  to  be  taken. 
Before  the  commission  was  sent  on,  the 
curator  ad  hoc,  representing  defendant,  who 
is  an  absentee,  requested  to  know  when  and 
where  the  depositions  would  be  taken,  and 
was  denied  the  Informatioa.  Article  438  of 
the  Code  of  Practice  requires  auch  notice 
to  be  given;  but  that  article  was  amended 
by  Act  No.  83,  p.  152  of  1828,  now  section 
611  of  the  Revised  Statutes,  which  dispenses 
with  such  notification  when  interrogatories 
are  annexed  to  the  commission  and  com- 
municated to  the  opposite  party.  This 
amending  law  bos  been  repeatedly  held  to 
have  done  away  with  the  necessity  of  the 
notification.  Gasquet  v.  Johnson,  1  La.  425; 
Bradford  v.  Cooper,  1  La.  Ann.  325;  Hall  v. 
Acklen,  9  La.  Ann.  210.  In  this  case  the 
interrogatories  were  crossed;  hence  defend- 
ant waa  not  entitled,  as  matter  of  xlgbt, 
to  any  farther  notlc& 


It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  the  case  be  remanded, 
to  be  proceeded  with  in  accordance  with  the 
viewa  herein  expressed;  plaintiff  to  pay  the 
costs  of  appeal 


OM  La.) 
No.  15,644. 

CHAPMAN  T.  OLD  AFRICAN  BAPTIST 
GHDRCH. 

(Sapreme  Ooort  of  Louisiana.  Nor.  20.  180Bw} 

APFUX  —  JuDOUlfT  —  BESBBVATION  —  COK- 
STBUOnON. 

Whwe  the  plaintiff  sued  a  4^urcb  corpo- 
ration after  tlie  expiration'  of  Its  diarter  bj 
limitatioiit  and  recovered  judgment  by  default  for 
a  part  of  his  demand,  and  subsequently  sued 
anotlier  church  corporation,  as  the  Bucceaaor  of 
the  former,  on  tlis  original  cause  of  action  and 
for  the  fall  am<nmt  <tf  Us  claim,  and  this  court 
held  that  plaintiff  bad  no  case  on  the  merits 
against  eitner  corporation,  but  reserved  what- 
ever rights  he  might  have  "under"  his  judgment 
against  the  "old"  corporation,  and  said  judg- 
ment was  snbseqnently,  in  a  suit  for  revival, 
decreed  to  be  null  or  not  operative  a^inat  tlie 
"new"  corporation,  held,  that  the  plamtiff  was 
estopped  hj  the  decree  of  this  court  from  re- 
opening the  controversy  on  the  merits  between 
the  parties,  and  the-  reservation  was  losli  icted 
to  the  right.  If  any,  to  enforce  the  judgment 
against  the  old"  organisation. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Th&ird,  Judge. 

Action  by  Paul  Chapman  against  the  Old 
African  Baptist  Church.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Affirmed. 

Rehearing  denied  Dec^ber  18,  1906. 

Albert  VoorhleB  and  John  James  O'Con- 
nor, for  appellant  Dart  &  Keman,  for 
appellee. 

LAND,  J.  In  October,  1890,  Paul  Chap- 
man sued  the  "Old  African  Baptist  Church" 
for  $6,614.18,  allied  to  be  due  on  a  certain 
building  contract  vrhlch,  after  partial  per- 
formance, was  abandoned  through  the  fail- 
ure of  the  church  to  make  provisions  for  pay- 
ment of  the  tbiid  Installment  of  the  contract 
price. 

In  November  of  the  same  year  judgment 
by  default  was  confirmed  for  the  sum  of 
fl,421.90,  with  5  per  cent  per  annum  Inter- 
eat  thereon  from  October  4,  1890,  until  paid, 
and  coats,  with  recognition  of  lien  and  priv- 
ilege on  the  building  and  lots  of  ground  de- 
scribed tn  the  petition. 

In  May,  1894,  a  vrrit  of  fieri  facias  Issued 
on  Bald  judgment  and  the  sheriff  seized,  ad- 
vertised, and  exposed  for  Bale  said  property, 
which,  however,  was  not  sold  for  want  of 
bidders  at  two-thirda  of  Its  appraised  value. 
The  property  was,  however,  subsequently  ad- 
judicated to  Chapman  at  a  sale  under  an 
atlas  writ  The  work  contracted  for  by 
Chapman  was  completed  by  the  MutuaJ 
Loan  &  Building  Company,  which,  according 
to  its  roles,  took,  title,  and  subsequently  cpn* 
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rej^  tbe  property  to  tbe  First  AfrLcan 
Baptist  Ohnrcb,  retaining  a  vendor's  lien 
and  mortgage  as  eecorlty  for  the  loan  made 
to  said  Instltatlon. 

The  church  organization,  having  made  de- 
fault on  its  debt,  tbe  loan  company  Instituted 
foreclosm'e  proceedinga.  Chapman  filed  an 
opposition  to  these  proceedings,  but  all  his 
claims  were  rejected  by  Judgment  of  the 
district  court,  and  hla  two  appeals  therefrom 
were  dismissed  by  this  court  The  loan  com- 
pany purchased  the  property  at  the  fore- 
closure sate,  and  conveyed  the  same  In  Au- 
gust, 1897,  to  the  "First  African  Baptist 
Church,"  which  had  been  incorporated  tn 
the  previous  June. 

It  may  be  here  stated  that  the  charter  of 
tbe  former  church  oiganlzation  of  the  same 
name  and  style,  but  commooly  called  "Old 
African  Baptist  Church,"  expired  by  limita- 
tion in  August,  1880,  and  the  suit  of  Chap- 
man against  said  corporation  was  Instituted 
on  October  4,  1S90. 

It  further  appears  that  Paul  Chapman  In- 
stituted suit  against  the  "First  African  Bap- 
tist Church,"  incorporated  in  1897,  on  the 
same  cause  of  action  set  np  in  his  original 
suit  against  "Old  African  Church."  The 
demand  was  made  on  the  theory  that  the  last 
organization  was  the  successor  of  the  for- 
mer, and  therefore  responsible  for  Its  debts. 

The  defendant  In  said  suit  averred  that  It 
was  not  the  legal  successor  of  the  organiza- 
tion of  the  same  name,  which  bad  expired 
by  limitation  of  time,  set  up  Its  title  derived 
from  the  loan  company,  and  pleaded  the 
benefit  of  the  Judgment  In  Its  favor  against 
Chapman  on  his  opposition,  and  on  the  mer- 
its averred  that  all  of  his  claims  against  the 
former  church  had  been  by  amicable  agree- 
ment fixed  and  settied  before  the  transfer 
of  the  property  to  the  loan  company,  and 
that  he,  being  at  the  time  an  officer  of  the 
church,  had  consented  to  said  transfer. 

In  the  district  court  there  was  Judgment 
In  favor  of  the  defendant,  rejecting  plain- 
tiff's demands,  and  the  latter  appealed  to 
the  Supreme  Court  The  Judgment  was  af- 
firmed on  appeal;  the  court  saying  In  con- 
clusion: 

"It  Is  not  at  all  necessary  that  we  should  en- 
ter  into  any  discnssioa  of  Uie  tectmicat  grounds 
of  objection  which  have  been  nrged  with  regard 
to  the  reorganization  of  the  church  corporation, 
for.  conceding  that  they  are  the  same,  we  thhik 
It  is  fully  established  by  tiie  evidence  that  tbe 
loan  company  acquired  a  clear  tide,  and  con- 
veyed the  same  to  the  defendant,  and  that  it 
was  the  resitlt,  in  great  part,  of  the  active  os- 
flifltance  and  co-operation  of  the  plaintiff.  And 
be  is  equally  without  right  to  urge  against  the 
defendant  any  perBonal  and  pecuniary  dam- 
ages." 

Nich<dls,  0.  3^  concurring,  said: 

"I  think  tiM  plaintifTs  rights,  under  his  Judg- 
ment, If  any  he  has,  should  be  reswved." 

On  appUcatl<m  for  rehearing,  whatever 
rights  Chapman  might  have  had  under  the 
Judgment  against  the  "ONI  African  Baptist 


Ghhrdi**  were  reserved.  This  dedston  was 
rendered  In  June,  1800.  See  62  La.  Ann. 
1506,  27  South.  852. 

In  the  same  month  and  year  Chapman 
filed  a  petition  for  the  revival  of  the  Judg- 
ment rendered  November  11,  1880.  against 
the  Old  African  Baptist  Church.  In  this 
petition  It  was  represented  that  the  said  cor- 
poration was  the  same  as  the  First  African 
Baptist  Church,  having  for  Its  president 
Henry  Harris,  "the  old  charter  upon  ex- 
piration having  been  r^ewed,"  and  the  lat- 
ter corporation  was  cited  to  answer  the  peti- 
tion. In  Its  answer  the  new  organization 
denied  Identity  or  connection  with  the  "Old 
African  Baptist  Church,"  and  averred  that 
tbe  charter  of  the  latter  expired  by  limita- 
tion on  August  27,  1880.  The  answer  fur- 
ther set  up  the  proceedings  and  Judgments 
in  tbe  litigation  between  Chapman  and  the 
Joan  company,  and  the  suit  brought  by  him 
against  the  respondent  already  referred  to. 
The  answer  concluded  by  reiterating  the 
avwment  that  the  respondent  was  not  the 
same  corporation  against  which  the  Judg- 
ment had  been  rendered,  that  respondent 
could  not  be  held  reaiwnslble  for  tbe  debts 
of  the  former  corporation,  and.  iastiy.  that 
the  Judgment  sought  to  be  revived  was  ren- 
dered without  citation.  Chapman  died  pen- 
dente lite,  and  his  widow  and  universal 
legatee  was  substituted  as  plaintiff.  The 
case  was  tried  on  Its  merits,  and  there  was 
Judgment  in  favor  of  the  First  African  Bap- 
tist Church,  rejecting  the  demand  for  revival 
of  Judgment.  Plaintiff  thereupon  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled  by 
the  court,  and  there  the  suit  for  revival 
terminated. 

On  Kerch  20,  1908,  Bugene  M.  Fox,  exec- 
utor of  the  succession  of  Mrs.  Paul  Otap- 
man,  filed  a  supplemental  petition  under  the 
caption  of  "Paul  Chapman  v.  First  African 
Baptist  Cburch,  alias  Old  African  Baptist 
Church." 

This  petition  alleged  that  t^»  official  name 
of  the  original  defendant  was  H  e  First  Afri- 
can Baptist  Church,  and  that  the  original 
citation  was  duly  served  on  Itn  then  presi- 
dent; that  before  Judgment  by  default  was 
entered  In  tbe  premises  the  charter  of  the 
corporation  had  expired;  that  In  Ignorance 
of  this  fact  plaintiff  entered  default  and  con- 
firmed Judgtaent;  that  subsequently,  however, 
the  court  held  that,  although  the  original 
citation,  made  before  the  expiration  of  the 
charter,  was  valid,  all  proceedings  after 
the  date  of  said  expiration  of  the  charter 
were  unauthorized  in  law,  null  and  void;  and 
that  tbe  petitioner's  only  remedy  was  to 
prosecute  tbe  olalm  under  the  valid  citation, 
as  if  such  subRCQuent  proceedings  had  not 
talcen  places  The  petitioner  reiterated  the 
allegations  of  tbe  original  petition,  and  pray- 
ed for  service  of  the  supplemental  petition, 
with  citation  on  the  First  African  Baptist 
Church,  alleging  that  its  charter  bad  been 
renewed  in  due  form  on  June  15,  1887,  and 
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Cor  Jndgment  against  said  corporation  for 
$6,614.13,  with  legal  Interest  from  Judicial 
demand,  18th  October,  1890,  and  with  lien 
and  privilege  on  the  church  building  and 
grounds  as  described  in  the  original  petition. 

The  defendant  filed  exceptions,  which  were 
oTermled,  and,  reserving  the  benefit  of  the 
exceptions,  answered.  Respondent  averred 
that  It  was  neither  the  succeesor  of  nor  the 
same  corporation  as  the  First  African 
Church,  against  which  the  original  salt  was 
Instituted,  and  that  the  charter  of  said  cor- 
poration expired  by  limitation  in  August, 
'1890;  that  at  said  date  the  former  corpora- 
tion owned  the  church  building  and  gronnda 
upon  which  It  stood,  which  was  burdened 
with  a  mortgage  and  vendor's  Hen  and  privi- 
lege in  favor  of  the  Mutual  Loan  &  Building 
Company;  that  said  company  foreclosed  its 
mortage  on  said  lot  and  building,  which 
was  the  only  property  owned  by  the  corpora-, 
tlon,  and  at  the  sale  became  the  purchaser 
for  a  sum  less  than  the  amount  of  the  mort- 
gage claim;  that  Paul  Chapman  Intervened 
in  said  proceedings,  and  asserted  all  his 
claims  against  the  church  corporation  under 
his  contract  and  under  the  judgment  render- 
ed in  his  favor  herein,  and  was  cast  In 
said  salt;  and  that  his  appeals  to  the  Supreme 
Court  from  the  adverse  Judgment  rendered 
on  his  opposition  were  dismissed. 

The  answer  further  sets  up  the  issues,  pro- 
ceedings, and  Judgments  in  the  case  of  Paul 
Ohapman  v.  First  African  Baptist  Church,  re- 
ported In  62  La.  Ann.  1S08,  27  South.  962,  and 
concludes  by  pleading  all  of  the  Judgments 
set  up  in  the  answer  as  res  Judicata. 

The  cause  was  tried,  and  there  was  Judg- 
ment In  favor  of  the  defendant  corporation, 
from  which  the  plaintifF  prosecutes  the  pres- 
ent appeal.' 

The  supplemental  petition  admits  the  nul- 
lity of  the  original  Judgment,  but  avers  that 
the  citation  was  valid  because  served  before 
the  expiration  of  the  time  of  the  original 
charter.  This  Is  an  error  of  fact,  as  it  ap- 
pears that  the  act  of  Incorporation  is  dated 
August  23,  1865,  and  its  term  of  existence 
was  25  years  from  said  date.  Hence  the 
charter  expired  on  August  23,  1890.  Suit 
was  not  filed  until  October  4,  1800,  and  the 
citation  was  served  on  October  18th  of  the 
same  month.  If  the  Judgmait  rendered  on 
such  service  was  null  because  rendered 
against  a  defunct  corporation  not  properly 
represented  before  the  court,  the  citation  and 
service  was  also  null  for  the  same  reason. 

In  November,  1897,  Paul  Chapman  sned 
the  church,  organized  in  the  same  year,  as 
the  same  church  organized  In  1865,  and 
whose  charter  expired  in  1880.  In  short. 
Chapman  abandoned  the  first  suit,  and  Ig- 
nored the  Judgment  therein  rendered,  and 
brought  a  distinct  suit  against  the  new 
church  on  the  same  state  of  facts  set  forth 
in  his  original  petition  filed  against  the  old 
church.  Chapman's  demands  were  rejected 
by  the  district  court,  and  be  appealed.  The 


Judgment  was  affirmed  by  this  court,  which 
held  that  on  the  merits  of  the  case  the  ap- 
pellant bad  DO  case  against  tither  chnrch 
corporation.  The  record,  however,  showing 
that  Ohapman  had  obtained  Judgment  against 
the  "Old  African  Baptist  Church."  the  court 
reserved  whatever  right  be  ml^t  have.  If 
any,  under  said  Judgment 

Ohapman  then  brought  suit  to  revive  said 
Judgment  against  the  church  corporation  or- 
ganized In  1897,  but  his  demand  for  a  revival 
was  rejected  by  a  final  Judgment  of  the  dis- 
trict court  The  court  either  found  that  the 
original  Judgment  was  null  and  void  for  want 
of  proper  parties,  or  that  it  was  not  binding 
on  the  new  church  corporation  as  the  alleged 
successor  of  the  old  corporation.  Taking 
either  horn  of  the  dilemma,  the  court  held 
that  the  Judgment  was  not  operative  against 
the  present  defendant  In  November,  1900, 
the  Judgment  was  extinguished  by  the  pre- 
scription of  10  years,  and  ceased  to  exist 
as  to  the  whole  world. 

The  pleader  recognized  the  nullity  of  the 
Judgmmt  In  the  petition  filed  in  the  present 
case,  and  Jils  supplem^tal  petition  Is  but  an 
attempt  to  renew  the  litigation  which  was 
disposed  of  by  the  conrt  In  the  case  reported 
In  52  La.  Ann.  1608  et  seq.,  27  South.  952: 
The  Judgment  of  this  court  therein  was  that 
Paul  Chapman's  claim  and  pretentions  were 
without  foundation  in  fact  as  well  as  in  law, 
but  through  abundant  caution,  the  court  re- 
served whatever  rights,  If  any,  he  had  "under 
the  Judgment"  against  the  Old  African  Bap- 
tist Chnrch."  The  court  realized  that  while 
the  plalDtltt  bad  no  claim  on  the  merits 
against  either  church  organization,  he  still 
had  a  Judgment  against  one  of  them,  which, 
on  the  principal  of  res  Judicata,  might  pos- 
sibly be  enforeed- 

The  reservation  was  restricted  to  rights 
under  the  Judgment,  leaving  the  decree  of 
this  court  absolute  and  conclusive  on  the 
merits  of  the  controvrar^  between  the  pai^ 
ties. 

Judgment  affirmed. 


REA  V.  QRUBB. 
(SaprNne  Court  of  MlBsissippL  Jan.  15, 190S.) 
CORTIRCANCE  —  CrBOUNDS  —  AlOEnDHBIlT  OT 

Bm.  or  Pabticui-abs. 

It  Is  not  ineombent  on  the  court  of  its  own 
motion  to  off»  defendant  a  continuance,  on 
permlttinc  plaintiff  to  amend  the  bUl  of  partic- 
alan  durmg  the  oonrse  of  the  trial. 

Appeal  from  Circuit  Oonrt,  Honroe  Oonnty ; 

E.  O.  Sykes,  Judge. 

Action  by  Henry  Grubb  against  W.  R.  Rea. 
surviving  partner  of  the  F.  P.  Stuart  Stave 
Company.  From  a  Judgment  for  plaint! fT, 
defendant  appeals.  Affirmed. 

This  suit  was  Instituted  by  Henry  Qrubb 
against  W.  R.  Rea,  surviving  partner  of  the 

F.  P.  Stuart  Stave  Company,  to  recover  the 
value  of  certain  staves  alleged  to  have  beeD 
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the  property  of  the  plaintiff  and  to  have  been 
disposed  of  b7  the  defendant  and  the  proceeds 
converted  to  his  own  use.  The  defendant 
moTed  the  court  to  require  the  plaintiff  to  file 
a  bill  of  particulars,  and  the  court  afterwards 
allowed  this  bill  of  particulars  to  be  amended 
dnrluK  the  trial.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiff,  and  defendant  appeals, 
assigning,  among  other  errors,  the  action  of 
the  court  In  permitting  the  plalntlfl  to  amend 
the  bill  of  parttcnlars  during  the  progress  of 
the  trial  without  an  "offer  by  the  court  to 
continue  the  case  if  desired  br  the  d^end- 
ant,"  alleging  that  It  Is  the  duty  of  the  conrt 
to  inform  the  defradant  that  he  omild  have  a 
contlnaance  if  he  so  desired. 

Anderson  &  Long,  for  appellant  Olayton 
ft  Clayton,  for  appellee. 

GALHOON,  J.  The  amendment  to  the  bill 
of  particulars  could  not  have  been  a  surprise, 
and  It  was  not  incumbent  on  the  court,  sua 
sponte,  to  offer  a  continuance:  It  Is  tme  that 
In  the  case  of  Summers  v.  Bra^,  56  Miss. 
10,  the  court  a  quo  did  make  the  offer.  But 
it  did  not  need  to  do  so  without  request  If 
there  was  any  error  In  the  admission  of  evi- 
dence, it  is  still  plain,  on  proper  testimony, 
that  Rea  got  Grubb's  property ;  and  this  was 
in  no  degree  affected  bj  what  la  said  to  be 
Improper. 

Affirmed. 


NORTON  et  al.  v.  WICKER. 
(Supreme  Court  of  Mississippi.   Jao.  15, 1906.) 

Bastabds — PaociXDiNas — Avpkal — Costs. 

Code  1802.  %  2R0,  relative  to  bastardy  pro- 
ceedings, provides  that,  in  case  the  Justice  shall 
discharge  the  accused,  the  woman  may  appeal, 
by  executing  bond  conditioned  to  pay  all  costs 
that  may  be  adjudged  against  her,  and  that 
the  appeal  shall  be  returnable  as  other  appeals 
from  Justices  of  the  peace.  Section  85  provides 
that,  on  appeal  from  a  Justice  of  the  peace,  any 
Judgment  against  appellant  shall  be  reoderra 
against  blm  and  his  sureties  jointly.  Held, 
that  where  plaintiff  in  bastardy  proceedings 
appeals  from  an  adverse  Judgment  rendered  by 
a  Justice,  and  the  cause  is  finally  disposed  of 
advosely  to  her,  a  judgment  for  costs  is  proper- 
ly rendered  against  her  and  bra  sureties  Jointly. 

[Ed.  Note. — For  cases  In  point,  see  ToL  6» 
Cent.  Dig.  Bastards,  1  243.] 

Appeal  from  Circuit  Court,  Tippah  Coun- 
ty; J.  B.  Boothe,  Judge. 

Bastardy  proceedings  by  WUIle  Cox  against 
John  Wicker.  A  trial  In  Justice  court  re- 
sulted in  a  Judgment  for  defendant,  and 
plaintiff  appealed  to  the  circuit  court,  giving 
bond,  with  E.  J.  Norton  and  another  as  sure- 
ties. Before  the  case  went  to  trial  In  the 
circuit  court,  plaintiff  dismissed  the  same, 
and  the  court  rendered  Judgment  taxing  the 
sureties  with  costs,  and  th^  appeal.  Af- 
firmed. 

Splght  ft  Splght,  for  appellanta.  Stwhens 
it  Stephens,  fOr  appdlee. 


TRULY.  J.  The  appeal  bond  provided  for 
by  section  2S0,  Code  1S92,  Is  conditioned  to 
"pay  all  costs  that  may  be  adjndged"  against 
the  party  taking  the  appeal.  Appeals  per- 
mitted by  that  section  are  returnable  as 
other  appeals  from  Justices  of  the  peace,  and 
are  dealt  with  In  like  manner.  Hence,  where 
the  flnal  disposition  of  the  case  is  adverse 
to  appellant.  Judgment  for  costs  Is  properly 
"returned  against  the  principal  and  hla  sure- 
ties Jointly."   Section  85,  Code  1882. 

Affirmed. 


WALESB  T.  NELSON. 

(Supreme  Court  of  Mississippi.   Jan.  15,  1900.) 

BxECUTOsa  ARO  ADUini8TBA.TOB8  —  ACTION 
AOAINST— AOCOONT— VEUTIOATIOn  —  STAT- 
UTES. 

In  an  action  against  an  executor  on  an 
account  due  by  the  testator,  proof  of  the  cor- 
rectness of  the  account  was  properly  rejected, 
where  the  same  was  not  "signed  by  the  credit- 
or," and  there  was  no  affidavit  "attached  there- 
to," as  required  by  statute. 

Appeal  from  Circuit  Court,  Panola  Ooun^; 
F.  C.  Holmes,  Special  Judge. 

Suit  by  W.  G.  Walker,  in  the  name  of 
Walker  &  Nelson,  for  his  use,  against  J.  B. 
Nelson,  executor  of  the  last  will  and  testa- 
ment of  B.  H.  Porter,  deceased,  upon  an  Item- 
ized account  made  by  Porter  with  the  Arm 
of  Walker  &  Nelson.  Plaintiff  filed  with 
his  declaration  the  account  sued  on,  which 
had  been  previously  probated  In  conformi^ 
to  the  statute  In  all  respects,  except  that 
plaintiff  did  not  affix  his  signature  to  the  ac- 
count nor  to  the  affidavit  Upon  the  trial 
defendant  objected  to  any  proof  of  the  Items 
of  account  on  the  sole  ground  that  the  sig- 
nature of  plaintiff  was  not  affixed.  The 
court  gave  a  per^ptory  instruction  to  find 
for  the  defendant,  and  plaintiff  appeals. 
Affirmed. 

L.  F.  Rainwater  and  W.  B.  Boothe,  tor  ap- 
pellant A.  W.  Shands.  fbr  appellee. 

TBTTLT,  J.  Unleaa  we  Intend  to  depart 
from  the  plain  path  marked  out  previous 
OeclalonB  of  tMa  comt,  commoicdng  with  the 
McWorter  Case,  dO  Hiss.  779,  80  Am.  Dec 
97,  and  followed  until  the  ^resoit  day,  and 
eEpressly  ovorule  the  principle  announced 
in  the  Obeaira  Case.  81  Mlsa.  6S2,  88  South. 
414,  tb.e  latest  adjudication  of  this  questl(Hi, 
we  are  ccmstralned  to  'affirm  the  decree  In 
this  case.  The  ItCTilzed  account  attempted 
to  be  predated  against  the  estate  of  the  de- 
cedent was  not  "signed  by  the  creditor,**  nor 
waa  there  any  affidavit  "attadied  thereta** 
The  proof  seeking  to  establlih  the  correct- 
ness of  the  Items  of  the  account  was  properly 
rejected,  because  the  claim  Itself  was  not 
pn^ted  in  the  formal  manna-  required  by 
the  statute. 

Affirmed. 
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W.  T.  ADAMS  MAGH.  GO.  T.  THOMAS. 

{Sapreme  Court  of  Mississippi.  Jan.  19,  1906.) 

1.  SBT-OR— tTNLIQUIDATBD  DEMAND. 

In  a  salt  for  the  price  of  certain  nuchinery, 
defendant  was  not  entitled  to  plead  an  onllqul* 
dated  demand  for  breach  of  warranty  of  the 
machinery  as  a  set-off. 

[Ed.  Note. — For  casw  in  point,  see  vol.  48, 
Cent.  Dig.  Set-oft  and  CouDterclaim,  S  62.] 

2.  Appeal  —  Pleadino  —  Set-oft  —  RkcoDP- 

KENT— HaBICLBSB  BBROK. 

Where,  in  an  action  for  the  price  of  certain 
machinery,  the  conrt  restricted  a  plea  of  set-off 
alleging  unlignidated  damages  for  breach  of 
warranty  in  the  sale  of  the  machinery  to  its 
legitimate  scope  as  a  plea  in  recoupment,  plaintiff 
was  not  harmed  by  the  courfs  refusal  to  sustain 
a  demurrer  to  the  plea  on  the  ground  that  It 
was  not  a  proper  plea  of  set-ofL 

Appeal  from  Circuit  Court,  ChlAasaw 
County;  B.  O.  Sykes.  Judge. 

Suit  for  debt  by  the  W.  T.  Adams  Ma- 
chine Company  against  A.  C.  llwmas.  From 
a  Jnd^eat  for  defendant,  plaintiff  appeals. 
Affirmed. 

To  the  declaration  of  the  plaintiff,  de- 
fendant filed  the  following  plea:  "And  for 
further  plea  in  this  behalf  defendant  says: 
That,  prior  to  the  execution  of  the  contract 
and  notes  In  the  plaintiffs  declaration  set 
forth,  the  plaintiff,  by  Its  superintendent, 
Robert  Adams,  and  W.  T.  Adams,  and  others 
duly  authorized  thereto,  offering  to  sell  to 
the  defendant  the  engine  and  boiler  and 
other  property  mentioned  In  said  contract 
and  notes,  did  then  and  there  warrant  and 
represent  that  the  said  engine  and  boiler 
was  comparatlTely  new,  and  In  fact  as  good 
as  new,  and  had  not  been  run  and  used  more 
than  about  three  months,  and  that  aald  en- 
gine, with  all  of  the  attachments  mentioned 
in  the  contract,  was  in  good  working  order 
and  worth  the  actual  cash  value  of  ?885. 
That  the  defendant,  relying  upon  said  war- 
ranty and  representations,  then  and  there 
purchased  said  «iglne  and  holler  and  all 
other  property  mentioned  in  plalntltTs  dec- 
laration for  the  sum  of  f8S6,  and  entered  In- 
to and  signed  and  dellTered  said  contract  and 
notes,  as  the  same  is  set  forth  la  the  com- 
plaint. That  said  engine  and  boilv  at  the 
time  of  said  warranty  and  sale  were  not 
comparatively  new,  nor  as  good  as  new,  and 
had  not  be^  in  use  only  about  three  months, 
as  represented  and  warranted;  bat,  on  the 
contrary,  the  said  engine  and  boiler  were  old 
and  in  bad  condition,  and  had  been  In  use 
and  operation  for  many  years.  That  said 
engine  and  boiler  and  other  prop»ty  men- 
tioned In  said  contract  and  notes  are  worth 
$500  less  than  It  would  have  been  If  said 
engine  and  boiler  had  been  as  r^resented 
and  warranted  by  the  plaintiff.  That  by 
reason  of  the  premises  the  defendant  has 
been  damaged  $500,  which  he  asks  to  be  aet 
off  against  the  amount.  If  any,  which  plaintiff 
may  prove  In  his  favor  on  the  trial  of  this 
action.  And  this  he  is  ready  to  verify." 

nie  plaintiff  filed  tiie  following  draiurrw 


to  the  defendant's  plea:  "Now  cornea  plain- 
tiff in  this  cause  and  demurs  to  so  much  and 
such  parts  of  defendants  special  plea  as 
seeks  to  set  off  certain  amounts  against 
plaintiff's  donand,  tn  the  reason  that  mcb 
damages  as  are  all^^  In  sndi  fecial  plea 
are  unliquidated." 

The  court  gave  the  following  Instruction 
at  the  request  of  the  defendant:  'The  ooort 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  through  its 
authorized  agent  or  agents  or  offlcm,  rep- 
resoitod  to  defendant  that  the  engine  and 
boiler,  or  either,  was  comparatively  nev,  or 
as  good  as  new,  and  had  not  been  run  more 
than  three  months,  and  they  further  believe 
that  the  engine  or  boiler  was  not  compara- 
tlTely new,  or  as  good  as  new,  or  aa  represent- 
ed, and  tbat  defmdant  waa  damaged  Uia«by, 
tbey  will  find  for  the  defendant  tbe  amount 
of  his  damage  and  place  it  aa  a  credit  on  the 
demand  of  plaintiff;  and  if  they  believe  tbat 
the  damage  to  defmdant  equals  the  donand 
of  the  plaintiff  tbey  will  find  toe  the  d^end- 
ant,  and  their  verdict  will  be:  *We^  tlie  Jury, 
find  for  the  defendant' " 

Ford  ft  Haman,  for  appellant  N.  W. 
Bradford  and  B.  H.  Enox,  for  appellee. 

TRULY,  J.  The  objection  of  counsel  for 
appellant  to  the  technical  form  of  appellee's 
second  plea  is  sound,  and  It  would  have 
been  proper  practice  on  the  part  of  the  trial 
Judge  to  have  sustained  the  demurrer  and 
permitted  an  amendment  to  the  verbiage. 
But  as,  by  the  instruction  granted  the  ap- 
pellee, the  effect  of  the  plea  under  the  proof 
introduced  In  support  thereof  was  clearly  re- 
stricted to  Its  legitimate  scope  as  a  plea  in 
recoupment  we  are  imable  to  see  that  appel- 
lant was  prejudiced  by  the  course  adopted. 
The  defense  relied  on  by  the  appellee  could 
have  been  propa-ly  interposed  by  way  of  re- 
coupment and,  as  no  Judgment  over  was  tak- 
en against  the  appellant  no  harm  waa  done. 

We  decline  to  disturb  the  finding  of  the 
Jury  on  the  facts.  The  testimony,  which  waa 
accepted  as  true,  fully  sustained  ttie  auc- 
tion of  misrepresentation  in  the  sale  and 
consequent  breach  of  warranty. 

Afibrmed. 


KING  V.  TAZOO  ft  M.  V.  R.  CO. 
(Supreme  Court  of  Mississippi.  Jan,  16,  1906.) 
1,  Casbiebs  —  Personal  Injubies  to  Pas- 

SENOKB — COHTBEBUTOBT  NBOUQBNCB  —  QUES- 
TKKR  WOa,  JUBT. 

In  an  action  for  Injuries  to  plaintiff  while 
alighting  from  defendant's  passenger  train,  the 
declaration  showed  that  upcm  reaching  her 
destination  the  train  stopped  on  a  side  track, 
and  she  started  to  get  off  and  walk  to  the  depot, 
when  defendant's  porter  directed  her  to  remain 
Id  her  seat  as  tiie  train  would  soon  pull  up  and 
stop  at  the  depot ;  that  the  train  finally  started, 
and  the  porter  announced  the  station  and  told 
the  passengers  to  get  off ;  that  all  the  pa— cngers 
obeyed  tlie  otHbt  and  alighted  while  the  train 


Digitized  by  Google 


MlSB.) 


2EIGLBR  BBOS.  t.  MOBILB  *  O.  B.  Oa 


811 


was  slowly  moving,  bat  plaintiff,  being  the  last 
of  the  passengers,  was  thrown  to  the  ground  by 
a  sadden  start  of  the  train ;  that  the  train  did 
not  in  fact  come  to  a  fall  stop  at  the  station. 
Held,  that  it  was  error  to  sostain  a  demorrer 
to  the  declaration ;  the  question  of  cootribatorj 
w^Ugence  ai  plalndfl  being  one  for  the  jury. 

lEd.  Not& — For  cases  In  point,  see  vol.  9, 
Dig.  CenL  Oarriers,  K  1801%.  l&l,  1382.] 

Appeal  from  Glrcait  Court,  Leflore  Goutt- 
t7;  A.  McG.  Klmbroogh,  Judge. 

Action  by  Ix>la  Klng»  by  her  next  friend, 
John  King,  against  tbe  Tazoo  &  Mississippi 
Valley  Railroad  Company  for  damages  for 
personal  Injuries.  From  a  Judgment  sus- 
taining defendant's  demnrrw  to  the  declara- 
tion,  plaintiff  appeals.  BeverseiL 

8.  B.  Coleman,  for  app^ant  Mayes  ft 
Jjongstreet,  for  appellee. 

TRULY,  J.  The  'facts  upon  which  ap- 
pellant predicates  her  claim  to  recoyery  of 
damages  for  Injuries  suffered  are  as  follows : 
She  was  a  passenger  on  the  train,  Intending 
to  disembark  at  the  town  of  Sldon.  Upon 
reaching  her  destination  the  train  went  in  on 
a  aide  traclc  and  stopped,  and  she,  with  other 
passengm,  started  to  get  off  and  walk  to  the 
depot,  wben  a  porter  on  the  train,  an  em- 
ployfi  of  appellee,  directed  her  and  the  other 
paasengera  to  ronain  In  their  seats,  as  the 
train  wotdd  soon  pull  up  and  atop  at  tbe  de- 
pot When  tbe  train  finally  started  again 
and  bad  totfen  near  to  the  depot,  tbe  same 
porter  announced  the  station  and  told  the 
pasaengen  to  get  off ;  tiie  train  then  morlng 
Tery  slowly.  Tlie  otber  passengers,  In  obedi- 
ence to  the  order,  all  ^sembarked  In  safety 
while  tbe  trahi  was  so  slowly  moving;  but 
appellant,  being  the  last  of  the  passengers, 
was  tbnmn  to  tbe  ground  aa  she  attempted 
to  alight  by  a  sudden  start,  caused  by  tbe 
train  going  faster  than  It  had  been  moving. 
Said  train  did  not  In  fact  come  to  a  fall  stop 
at  tbe  atellmi  of  Sidon.  To  the  declaration 
setting  out  these  fftcts  tiw  appellee  Inter- 
posed a  demurrer,  which  was  by  tbe  court 
sustained. 

This  was  errOT.  Under  the  facts  stated, 
tbe  question  ot  whether  the  negligence  of  ap- 
pelleeTs  onployfi  was  the  pmlmate  cause 
of  the  Ix^ury,  or  whether  appellant  was 
guilty  of  contributory  negllgoice  In  attempt* 
Ing,  as  directed,  to  disembark  from  the  train 
upon  which  she  was  a  pMsmger  while  tbe 
train  was  slowly  moving,  and  when  It  was 
manifest  tbatt  unless  she  did  so  disembark, 
she  would  be  carried  by  and  away  from  her 
desttnatlon,  ought  to  have  been  aubmltted  to 
the  decision  of  a  Jury.  We  decline  to  hold 
that  unider  any  and  all  circumstances  tbe 
attnnpt  of  a  passenger  to  dlsnnbark  from  a 
slowly  moving  train  la  per  se  such  negllgmce 
as  must  Inevitably  preclude  recovery.  We 
quote  from  and  approve  the  decision  of  this 
court  In  Wooten  v.  Railway,  79  Miss.  86,  29 
Sooth.  61 :  recognise  It  to  be  tbe  gen- 

eral rule,  and  approve  of  It  as  wise  and  whole- 


some, that  to  board  a  train  In  motion  Is  negli- 
gence as  matter  of  law,  so  as  to  bar  recovery 
for  resulting  damage.  But  this  rule  has  Its 
exceptions,  and  cases  arise  where  tbe  ques- 
tion should  be  left  to  tbe  Jury,  and  we  think 
tbls  record  discloses  such  a  case.  In  truth, 
where  It  is  a  passenger  who  attempts  to 
get  off  or  on  a  slowly  moving  train,  the  in- 
stances are  rare  where  the  court  should  take 
the  case  from  tbe  Jury,  and  it  should  only 
be  done.  In  tbe  case  of  a  passenger,  where 
the  rashness  In  the  act  appears,  so  that  a 
verdict  for  him  ought  not  to  be  sustained. 
No  fixed  and  Invariable  rule  can  be  announ- 
ced, since  each  case  must  depend  on  its  own 
facts."  And  we  again  affirm  the  doctrine 
there  announced. 
Reversed  and  remanded. 


ZEIGLBR  BROS.  v.  MOBILB  ft  O.  R.  CO, 

(Supreme  Court  of  Mississippi.  Jan.  15,  1906.) 

L  CaBBIEBS— LlABILITZ  FOB  BAQaAQB— TSB- 
UINATION. 

Under  Code  1882,  H  S06S,  8969,  requiring 
carriers  to  receive  and  iMoe  checks  for  baggage, 
and  to  safely  keep  baggage  at  the  station  until 
the  owner  thereof  demands  the  same,  and  im- 
posing a  doable  liabiliir  for  baggage  careleaaly 
or  wiUfully  lost  by  improper  handling,  railroads 
are  not  absolved  from  liability  for  the  handling 
and  safe-keeping  of  baggage  at  once  upon  its 
reaching  the  point  to  which  it  is  checked;  but 
their  duty  aa  carriers  continues  absolute  ontll 
tbe  baggage  safely  reaches  Its  destination  and 
the  passenger  has  had  a  reasonable  time  and 
opi>ortuQity  to  obtain  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers.  8S  IMl,  15^.] 

2.  Same  —  Actions  —  Suffzcikhct  or  Bvi- 

DENOB. 

In  an  action  against  a  carrier  for  the  loss 
of  baggage,  the  production  by  plaintiff  of  h!a 
check  for  the  baggage,  together  with  proof  that 
the  baggage  baa  not  been  delivered,  makes  at 
least  a  prima  facie  case,  and  casts  on  defendant 
the  burden  of  either  producing  the  baggage  or 
showing  1^1  cause  of  excavation  from  lia- 
bility. 

[Gd.  Note. — For  cases  In  point,  see  voL  9, 
Cent  Dig.  Carriers,  88  1562,  1565.] 

8.  Same— Questions  fob  Juby. 

What  constitutes  a  reasonable  time  and  op- 
portunity for  passengers  to  call  for  their  bag- 
gage after  its  arrival  at  destination  Is  a  qnes- 
tioD  of  fact  for  the  Jury,  dependent  upon  tbe 
circamstanoBS  of  the  particular  case. 

[Ed.  Note. — Wor  cases  In  point,  see  voL  9, 
Cent  Dig.  Carriers,  8  1S71.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  E,  O.  Sykes,  Judge. 

Suit  by  Zeigler  Bros,  against  tbe  Mobile 
&  Ohio  Railroad  Company  for  loss  of  bag 
gage  by  Are.  From  a  peremptory  Instruction 
for  defendant,  platntlfts  appeal.  Reversed. 

Leftwlcta  &  Tubb,  for  appellants.  3.  M. 
Boon^  for  appellee, 

TRULY,  J.  At  the  conclusion  of  tbe  tes- 
timony on  behalf  of  tbe  appdlants  the  ap* 
pellee  moved  tbe  court  for  a  perempbM7  In- 
struction, because  the  plaintiffs  had  failed 
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to  make  out  tbeir  case,  and  the  appellee  was 
"not  \labl6  for  the  loss  of  this  trunk,  as 
plaintiffs'  agent  had  failed  to  call  for  the 
trunk  Immediately  on  arriving  at  Okolona." 
This  was  granted,  and  plaintiffs  appeal. 

The  facts  giving  rise  to  this  litigation  are 
as  follows:  Zeigler  Bros,  are  merchants. 
W.  B.  Smythe  Is  tbelr  traveling  representa- 
tive and  salesman,  carrying  a  large  trunk  of 
samples,  the  property  of  his  principals.  On 
the  occasion  In  question,  Smythe,  being  at 
Columbus  and  desiring  to  go  to  Okolona,  pre- 
sented bis  trunk  to  the  agent  of  appellee  at 
Columbus,  paid  the  excess  baggage  fee  char- 
ged, received  a  check  for  the  trunk,  and  took 
passage  for  Okolona.  The  train  on  which  be 
arrived  at  Okolona,  and  on  which,  bis  decla- 
ration avers,  his  trunk  was  also  transported, 
reached  that  place  about  7:30  p.  m.  Upon  ar- 
rival at  his  destination  the  proof  shows  that 
Mr.  Smythe  delivered  his  check  to  the  hotel 
baggageman  and  requested  that  the  trunk  be 
taken  to  the  hotel  that  night.  Owing  to  the 
lateness  of  the  hour  It  was  Impoaalble  to 
procure  a  delivery  wagon,  and,  the  trunk 
beinjf  too  heavy  for  easy  transportation  by 
hand.  It  was  left  there  to  be  delivered  Uie  fol< 
lowing  morning.  That  night  the  depot  was 
burned  Are. 

The  law  In  our  state  regnlattng  and  pre- 
scribing the  duty  of  railroad  companiee  in 
handling  baggage  of  passengen  la  found  in 
sections  866S  and  8069,  Code  1882.  The  sec- 
tion flrst  mentioned  requlreB  the  carrier  to 
receive  and  issue  a  check  tor  the  baggage  of 
every  passenger  who  exhibits  a  ticket,  and 
then  provides  as  follows:  "Upon  the  ar 
rival  of  the  train  at  the  station  to  which  anj 
trank  or  baggage  Is  checked,  to  pot  it  off  at 
a  reasonab^  convenient  place  to  be  {vorlded 
for  the  deposit  of  baggage;  and  It  Is  the  duty 
of  the  railroad  company  to  safely  keep  the 
trunk  or  baggage  at  the  station,  mitll  the 
owner  thereof  or  his  agent  shall  demand  the 
same.  Section  8509  provides  that,  if  baggage 
be  "carelessly  or  willfully"  injured  or  lost 
by  improper  handling  or  otherwise,  the  rail- 
road company  handling  the  same  shall  be 
liable  to  the  owner  in  a  sum  '*not  less  than 
doable  the  amount  of  actual  damage." 
These  mandates  of  the  law  evidence  an 
intention  of  Imposing,  not  only  a  strict  llabil- 
ily,  but  a  high  degree  of  care,  upon  railroad 
companies  In  handling  the  baggage  of  pas- 
sengers; but  they  seem  to  have  escaped 
consideration  in  the  trial  court  The  law 
does  not  require  of  the  passenger  that  he 
shall  "Immediately  upon  arrival"  at  deth 
tinatlon  remove  his  baggage.  On  the  con- 
trary, it  is  a  matter  within  common  knowl- 
edge that  at  many  places,  when  passenger 
trains  arrive  during  the  night  and  for  many 
other  reasons.  It  la  iHVctically  Impossible  to 
secure  baggage  immediately  upon  arrival. 
To  bold  that  railroad  companies  are  absolved 
from  ail  liability  for  tlie  handling  and  safe- 


keeping of  baggage  at  once  upon  its  reach- 
ing the  point  to  which  it  Is  checked  would  be 
to  Infringe  upon  the  statute  law  and  establisb 
a  rule  too  harsh  and  rigorous.  In  view  of  con- 
ditions attendant  upon  railway  travel  as  it  le 
known  to  exist 

It  was  manifest  error  to  give  the  peranp- 
tory  Instruction  In  this  case.  The  passenger 
produced  his  check  for  the  baggage  and 
proved  that  It  had  not  been  delivered.  This 
made  out  at  least  a  prima  fftcie  case  for 
appellants.  This  cast  on  appellee  the  burden 
of  either  producing  the  baggage  or  showing 
legal  cause  of  exculpation  from  Ilablli^.  We 
do  not  here  decide,  because  not  necessarily 
Involved,  when,  if  at  all,  after  arrival  at 
destination,  the  relation  of  passenger  and 
carrier  ends  and  the  liability  of  mere  ware- 
housemau  accrues;  but  we  do  hold  that,  un- 
til the  baggage  safely  reaches  Its  destination 
and  the  passenger  has  had  reasonable  time 
and  opportunity  to  obtain  It,  the  doty  of  the 
carrier  is  absolute.  , 

We  also  hold  that  what  constitutes  reason- 
able time  and  opi>ortunlty  must  depend  upon 
the  peculiar  circumstances  of  the  particular 
Instance,  and  is  a  question  of  tect  to  be 
passed  on  by  the  Jury. 

Beversed  and  remanded. 


ALABAMA  ft  T.  R.  CO.  t.  DIDAR. 
(Supreme  Gourt  of  Mississippi.  Jan.  8,  1806.) 

1.  Appsai/— VBBDicr-CoHCLUBivnnas. 

A  verdict  on  conflicting  evidence  Is  oom- 

clusive  on  appeal. 

2.  CaBRIEBB  —  INJUBIES  TO  PABBBHGEBS— Ao- 
TIOIT8— IMSTBUCTIONS. 

In  an  action  against  a  railway  company 
for  injuries  to  a  passenger  while  alighting  from 
a  train  at  a  station,  an  instruction  that  it  was 
the  dnty  of  the  company  to  atop  its  train  long 
enough  for  the  passengers  to  aliglit.  and  if 
plaintiff  was  a  passenger,  and  the  train  stopped 
at  the  station,  and  l>efore  be  had  a  reaBOuabla 
time  to  get  off  and  while  he  was  getting  off  the 
train  was  started,  the  company  was  negligent, 
was  not  bad  for  falling  to  expressly  uecatlve 
the  defenses  of  contributory  Diligence  and  that 
plaintiff  was  not  a  passenger. 

[Ed.  Nots.— For  cases  in  point,  see  vol.  0. 
Cent  Dig.  Carriers.  H  1224-ma.  1882.] 

■  Appeal  firom  Ctrcvit  Court,  Rankin  Coun- 
ty; J.  B.  Btnocbs.  Judge. 

Action  by  Richard  Dear,  by  next  friend, 
agaUist  the  Alabama  ft  Vitftsburg  RailroaA 
Compaoy*  Vrom  a  Jndgmoit  for  plaintiff, 
defendant  appeals.  AflJrmed. 

The  plaintiff  In  the  court  below,  a  boy 
about  18  years  old,  boarded  the  train  of  the 
defendant  at  Greenfield.  When  the  train  got 
to  Pearson  It  stopped,  but  before  plaintiff  had 
sufflclent  time  to  get  off,  and  while  he  was 
on  the  platform  of  the  coach,  the  train  start- 
ed with  a  Jerk,  throwing  him  to  the  ground « 
his  foot  going  under  the  wheels  and  being 
crushed.  The  declaration  alleges  negligence 
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on  the  part  of  the  railroad  In  falllns  to  stop 
long  enough  for  idaintllf  to  disembark,  and 
also  In  BtartbUE  with  a  saddMi  Jerk.  The 
defense  was  that  the  plaintiff  was  stealing  a 
ride,  and  was  injnred  through  his  own  negli- 
gence while  on  the  platform.  The  case  went 
to  a  jroT  on  the  evidence,  and  a  verdict  In 
fftvor  of  the  plaintiff  resulted.  The  follow- 
ing Instractions  were  given  for  the  plaintiff, 
which  on  appeal  are  assigned  by  the  defend- 
ant as  errw:  "(1)  1^  court  Instructs  the 
jury  ttiat  It  was  the  duty  of  the  company  to 
sbo^  Its  train  at  Pearson  long  enough  tor  all 
the  passengers  to  get  off  before  putting  the 
train  In  motion  again,  and  If  the  jury  believe 
from  the  evidence  El  chard  Dear  was  a  pas- 
^^iger  cm  the  train,  and  that  the  train  stop- 
ped at  Pearson  Station,  and  before  plaintiff 
had  a  reasonable  time  to  get  off  the  train 
and  white  he  was  getting  off  the  train  was 
put  In  motion  again,  the  company  was  guUty 
of  negligence.  (2)  The  court  instructs  the 
jury  that  if  Dear  was  a  -passenger  on  the 
train,  and  the  company  put  It  In  motion  with- 
out giving  him  a  reasonable  time  to  get  off, 
and  Dear  was  thereby  hurt  the  plaintiff  is 
entitled  to  recover  all  damages  he  has  sus- 
tained which  have  been  proven  by  the  evi- 
dence. uDlesB  he  was  guilty  of  ctmtrlbntory 
n^ligence." 

McWiUle  &  Thompson,  for  appellant  A. 
J.  McLanrin,  B.  8.  McLanrtai,  and  &  h.  Mc- 
Lanrin,  for  appellee. 

TRULT,  3.  Upon  the  facts  the  case  is  a 
close  one.  A  rerdlct  for  either  side  could 
not,  on  the  gronnd  of  proof  alone,  be  disturb- 
ed. There  was  direct  conflict  in  the  evidence, 
and  the  jury  solved  the  Issue  In  favor  of  the 
appellee.  This  Is  dedslve  of  all  controvert- 
ed questions  of  fact. 

The  objection  urged  to  the  two  instructions 
granted  the  appellee  are  not  tenable.  In- 
struction No.  1  correctly  states  the  abstract 
proposition  of  law  on  which  the  claim  of  ap- 
pellee was  predicated.  It  was  not  neces- 
sary that  such  an  Instruction  should  express- 
ly negate  the  defaise  Interposed  1^  the  rail- 
road company. 

The  second  instruction,  which  Is  assailed 
by  the  appellant,  is  also  correct  The  con- 
tention of  counsel  that  this  Instruction,  being 
an  application  of  the  law  to  the  .  concrete 
case,  shonld  have  n^atlved  the  existence  of 
contributory  negligence  on  the  part  of  the 
plaintiff.  Is  perfectly  sound.  But  it  avails 
nothing,  because  as  presented  In  the  record 
the  instruction  does  contain  the  Identical 
provision  the  alleged  absence  of  which  is 
complained  of.  The  aigument,  therefore,  ap- 
pears to  be  based  upon  a  mlsappreh^l<m  of 
the  language  employed  in  the  Instmctlon  as 
finally  submitted  to  the  Jury. 

There  being  sufficient  testimony  to  sus- 
tain the  verdict  and  no  orror  of  law  having 
ban  committed,  the  Judgment  is  affirmed. 


KBNNBDT  t.  RAINET  et  aL 
(Supreme  Court  of  AliUwma.  Nov.  22,  ISOSb) 

1.  PAsnnon— Btfeot  upoh  Title. 

Partition  operates  upon  the  possession,  and 
not  upon  the  title,  serving  merely  to  sever  the 
previous  nnit7  of  possession. 

[Eld.  Note. — For  cases  in  point  see  vol.  88, 
Gent  Dig.  Partition,  §  812.] 

2.  Advbssb  Possession— GHABAcras—NaoBS- 
siTT  or  Hosnu  Possession. 

Where,  In  ejectment,  it  appeared  that  prior 
to  the  setting  off  of  the  land  to  defendant  In 
partition  plaintiff  had  title  to  the  same,  the  fact 
that  36  years  tiad  elapsed  between  the  partition 
and  the  action,  daring  which  defendant  tiad 
been  In  possession,  did  not  raise  a  presumption 
of  title  in  defendant ;  It  appearing  that  defend- 
ant's original  acqniaitlon,  as  well  as  lier  con- 
tinual possession,  had  been  In  sul>ordiiiation  to 
plaintiff's  fee. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Cent  Dig.  Adverse  Posseralon.  U  279,  282.} 

Appeal  from  City  Court  of  B61ma;  J.  W. 
Mabry,  Judge 

"To  be  oflldally  reportedL" 

Action        Mary  Julia  Kennedy  against 
Mattle  0.  Rainey  and  others.  From  a  Judg- 
ment In  favOT  of  defoidants,  plaintiff  appeals.  ' 
Reversed. 

Behearlng  denied  January  9,  1906. 

Pettus,  Jetfrlee  A  Partridge,  for  appellant 
J.  R.  Satterfleld  and  Uallory  &  Mallwy,  toe 

appellees. 

DOWDELL,  J.  This  is  a  statutory  action 
in  the  nature  of  ejectment  brought  by  the  ap- 
pellant against  the  appellees,  to  recover  the 
possession  of  certain  lands  described  in  the 
complaint  The  facts  In  the  case  are  practi- 
cally without  dispute,  and  it  is  not  denied 
that  at  one  time  the  plaintiff  held  and  owned 
the  fee  to  the  land  in  question.  The  im- 
portant question  In  the  case,  and,  we  might 
say,  the  only  question,  is  whether  the  plain- 
tiff, Mary  Julia  Kennedy,  prior  to  the  parti- 
tion proceedings  which  were  tiad  in  1866, 
conveyed  her  title  to  the  land  in  question  to 
Mrs.  Lucy  Hatcher,  under  and  through  whom 
the  defendant  Mattle  O.  Rainey  claimed  the 
tltla 

It  is  conceded  by  counsel  for  appellees  that 
the  partition  proceedings  had  in  the  probate 
court  of  Dallas  county,  which  were  nothing 
more  in  effect  than  a  voluntary  partition  be- 
tween the  parties,  did  not  and  could  not 
serve  to  create  or  divest  title.  The  rule  of 
law  is  too  well  established  to  require  any 
dtetlon  of  authority  that  partition  operates 
upon  the  possession,  and  not  upon  the  title, 
and  serves  to  sever  the  unity  of  possession 
before  bating.  The  theory  of  the  defense 
as  to  the  claim  of  title  to  the  land  In  question 
In  the  defradant  Mattle  Cw  Rainey  Is  based 
wholly  and  ezcltistvely  upon  what  Is  insisted 
by  counsel  for  appellees  to  be  a  presumption 
of  the  law.  Indulged  after  a  great  lapse  of 
time.  In  this  case  it  Is  argued  that  as  35 
yean  have  elapsed  from  the  time  of  the 
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partition  to  tbe  commencement  of  tbU  nilt, 
the  preBumption  sbould  obtain  that  Mm.  Jjocf 
Hatcher,  at  some  time  between  the  dates 
of  the  death  of  her  huiband,  John  Hatcher, 
In  1860,  and  the  comm«ncaa«it  of  the  iiartt- 
tion  proceedings  in  1866,  some  transaction 
with  the  plalntu^  Mary  Jnlla  Komedr,  ac- 
qnlred  title  from  the  latter  In  the  landa  that 
wwe  partitioned.  This  aivument  la  based 
mainly  npon  the  fbllowlns  anthorlties;  Vof 
mant  v.  Enr^  Co.,  98  Ala.  187,  12  South. 
464.  39  Am.  8t  B^  4S;  I«ng  t.  Palmer,  81 
Ala.  884.  1  Sonth.  900;  Wilson  t.  Holt,  88 
Ala.  B40,  8  Sonth.  821,  8  Am.  St  Bep.  768; 
McArthnr  t.  Carrie's  Adm'r,  32  Ala.  7S,  70 
Am.  Dec.  1^.  In  none  of  the  cases,  howeror, 
are  the  facts  the  same  as  in  the  case  at  bar. 

We  think  the  andlsputed  eyldence  in  the 
case  shows  that  Mrs.  Lucy  Hatcher  was  In 
possession  of  the  entire  tract  of  land  which 
was  partitioned  from  tbe  time  of  the  death 
of  her  husband,  John  Hatcher,  until  tbe  time 
of  the  partition,  under  her  quarantine  right 
and  with  the  right  of  having  doww  allotted 
,  to  her  out  of  the  lands.  The  doctrine  assert- 
ed in  the  cases  above  cited,  which  are  relied 
upon  by  the  defendants,  to  the  effect  that  the 
courts  will  decline  to  Investigate  or  Inquire 
into  the  validity  of  sach  titles  as  those  set  np 
In  the  above-mentioned  cases,  but  will  make 
all  reasonable  presumptions  necessary  to  up- 
bold  them,  does  not  cut  off,  but  leaves  op^  to 
inquiry  "the  character  of,  the  defendant's  pos- 
session, either  in  Its  original  acquisition  or 
in  Its  continued  use,  as  being  on  the  one 
hand  permissive  and  In  subordination,  or 
on  the  other  hostile  and  adverse."  In  the 
present  case  the  undisputed  evidence  shows 
that  the  original  acquisition  or  possession  by 
Mrs.  Lucy  Hatcher  was  in  subordination  to 
plalntlfTs  fee,  and  its  continued  use  by  Mrs. 
Lucy  Hatcher  was  wholly  consistent  with  the 
character  of  the  original  acquisition  or  pos- 
session. On  the  evidence  in  the  record  there 
is  no  more  ground  or  reason  for  presuming 
the  passage  of  title  In  the  land  front  Mary 
Julia  Kennedy  to  Mrs.  Lucy  Hatcher  prior 
to  tbe  inauguration  of  the  partition  proceed- 
ings than  there  ts  for  presuming  that  the 
partition  proceedings  were  had  in  pursuance 
to  a  previous  arrangement  between  the  par- 
ties relative  to  Mrs.  Hatcher's  dower  rights. 
While  it  Is  true  as  a  matt»  of  law  that  Mrs. 
Hatcher's  dower  interest  in  the  land  was 
only  one-third,  yet  it  was  entirely  competent 
for  the-  own«r  of  tbe  fee  to  enlarge  this  inter- 
est out  of  sheer  generoslt7  or  for  a  considera- 
tion. 

The  evidence  fails  to  show  that  any  bos- 
tile  claim  to  the  rights  of  Mary  Julia  Kennedy 
by  Mrs.  Hatcher  up  to  the  date  of  the  letter's 
deatii  was  ever  brought  to  the  knowledge  of 
Mary  Julia,  and  the  continued  use  of  the  land 
by  Mrs,  Hattdier  was  consistent  with  its  orig- 
inal acquisition  and  In  subordination  to  the 
fee  of  Mary  Julia  Kennedy.  It  follows  from 
what  we  have  said,  and  It  la  onr  conduaion. 


that  tbe  conrt  erred  In  its  mllnga  and  fn 
the  Judgment  rendered,  and  tbe  same  most 
be  reveraed,  and  the  cauae  ranaoded. 
Beveraedand  remanded. 

HABALSON,  ANDEBSOM.  and  DENSON. 
Ji^  concur. 


CITY  OF  TINIONTOWN  et  al.  v.  STATE 
ex  rel.  GLASS  et  al. 

(Bnpreme  Court  of  Alwhama    June  80,  1906.) 

1.  Fbanchibu  —  What  abi  Fbavchises  — 

IiI<tU0B  DiSPXNBABIEB. 

The  operation  of  a  dispenaaiy  for  the  sale 
of  liquors  is  the  ex^ cise  of  a  fraiichise,  and  t&e 
right  of  oiieration  moat  be  derived  under  au- 
thority gtanted  by  the  state. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent.  Dig.  rraDchlaes,  |  1.] 

2.  Quo  Wabbanto— PiBBOHs  Subject  to  ic- 
xioif — Municipal  Cobfobations. 

Under  Code  1896,  f  8420,  providing  for  an 
action  in  tlie  nature  of  quo  warnnto  mien  any 
person  usurps  or  unlawfullv  exercises  any 
franctiise,  such  an  action  will  lie  against  a 
mnniclpal  corporation  when  it  asurps  the  ex- 
ercise of  the  franchise  of  operatuig  a  dis- 
pensary for  sale  of  llquon,  not  gnnted  by  its 
charter  or  by  law. 

8.  Statutbb  —  FoBicALiTiBs  or  Passaqb  — 
Omission  to  Rkad— PsisuicFTioNa. 

Under  Const  {  66,  provlditv  that  the  read- 
in?  of  bills  at  leoirth  ma;  be  dispensed  with  Br 
a  two-thirds  vote  of  the  quorum  present,  whica 
fact  shall  be  entered  on  the  journal,  it  will  be 
presumed,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary  by  the  journal,  ttut  a  motion 
to  dispense  with  the  reading  of  a  bill  which  the 
jooroal  shows  was  passed  by  21  yeas  against 
no  nays,  was  favorably  voted  upon  by  all  tlu 
members  present,  and  that  there  were  only  21 
members  present  when  the  vote  was  taken. 
4.  Saub— Local  Aora— Noticb  or  Iktbntion. 

The  substance  of  Loc  Acta  1903,  p.  5. 
establlshins  a  liquor  dispensary  in  a  certain 
city,  authorising  that  ci^  to  operate  the  dis- 
pensary, empowering  It  to  invest  money  thereint 
to  select  a  salaried  dispenser,  and  to  conchict 
the  business  under  prescribed  regulations,  mak- 
ing the  business  exduaive,  and  prohibiting  others 
from  engaging  in  the  same,  was  sufficiently  in- 
dicated by  tbe  notice  of  intention  to  apiiJy  for 
its  enactment,  which  recited  that  a  bill  would 
be  introduced  "to  establish  a  dispensary  In  tbe 
city  *  for  the  sale  of  spirituous  *   •  • 

and  other  Intoxicating  liquors,*^  to  satisfy  Const 
S  106,  providing  tltat  no  special  law  shall  be 
passed  unless  notice  of  Intention  to  apply  there- 
for, stating  the  substance  of  the  proposed  law, 
shall  be  published. 
HcClellan,  C.  J.,  and  Denson,  J.,  dissenting. 

Appeal  from  Circuit  Court.  Perry  County; 
Daniel  Partridge,  Judge. 

"To  be  officially  reported." 

Proceedings  In  the  nature  of  quo  war- 
ranto by  the  state,  on  the  relation  of  Edwin 
R.  Glass,  Jr.,  and  others,  against  the  dty 
of  Uniontown  and  others.  From  a  judgmoit 
of  oustra*,  defendants  appeal.  Beveraed. 

Bebearlng  denied  January  0,  1906. 

Mallory  &  Mallory,  for  appellants.  Charles 
O.  Brown  and  Fettua  ft  Jefblee,  for  a^Mllee. 
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TYSON,  J.  ThlB  is  a  proceeding  In  the 
nature  of  a  qoo  warranto,  instltnted  against 
the  mtinlclpallty  of  the  of  tJnlontown, 
Its  mayor  and  aldermen,  and  one  Howard, 
for  the  purpose  of  Inquiring  Into  their  right 
to  operate  a  dispensary  for  the  sale  of  liquors, 
etc.  It  Is  averred  in  the  information  that 
the  several  parties  "have  usurped  and  exer- 
cised without  grant,  warrant,  or  authority 
of  law.  for  a  long  space  of  time,  to  wit,  five 
months  or  more  last  past,  and  still  continue 
to  usurp  and  exerdse,  the  privilege  and 
franchise  of  operating  a  dispensary  for  the 
sale  of  vinous,  spirituous,  and  malt  Uqnors, 
and  of  engaging  In  ttie  business  of  selling 
vinous,  spirituous,  and  malt  liquors,  in  said 
city  and  within  the  corporate  limits  thereof." 
It  cannot  be  seriously  questioned  that  the 
operation  of  a  dispensary  for  the  sale  of 
liquors  Is  the  exercise  of  a  franchise,  and 
the  right  to  do  so  most  be  derived  and« 
authority  granted  1^  the  state;  and  und» 
the  statute  the  actifm  may  be  brought  in 
the  name  of  the  state  against  any  person 
wbo  usurps  or  nnlawfnlly  exercises  any  fran- 
chise, eta   Section  8420,  Code  1886w 

▲  municipal  cwporation  Is  a  person  In 
the  sense  in  which  that  word  Is  used  in  this 
section.  People  en  reL  Adams  v.  City  of 
Oakland  (Cal.)  28  Pa&  807.  That  such  an 
actloD  will  lie  against  a  municipal  corpora- 
tion, when  It  usurps  the  exercise  of  a  fran- 
chise not  granted  b7  its  diarter  or  by  law, 
seems  to  be  well  settled,  a  SpdUng  oa  Ex- 
traordinary Relief,  i  1801;  17  Ency.  PI.  & 
Pr.  p.  806,  and  cases  dted  in  note  6 ;  State 
T.  City  of  Glndimatt,  28  Ohio  St  445. 

We  may,  under  the  view  we  take  of  this 
case,  pretramlt  a  decision  of  tba  saflldency 
of  the  allegatUms  of  the  petltlim,  which  is 
raised  by  the  demurrer,  and  deal  with  the 
question  of  the  right  of  the  respondents  to 
exerdse  the  frandilse,  as  presCTted  by  their 
answw.  Their  answer  predicates  their  right 
to  operate  the  dlsp^sary  upon  the  authori- 
ty granted  to  the  dty  of  Cnlontown  under 
an  act  of  the  General  Assembly  approved 
February  4,  1906.  Loc  Acta  1903,  p.  5.  This 
act  is  a  local  one,  and  the  authority  of  re- 
spondents to  exerdse  the  franchise  depends 
on  Its  validity.  It  is  urged  by  relator  that 
It  la  Invalid,  because  unconstitutional.  This 
contention  is  baaed  upon  two  grounds:  First, 
that  the  notice  given  of  the  intention  to  ap- 
ply for  ite  enactment  by  the  General  Assem- 
bly was  not  such  as  Is  required  by  section 
106  of  the  Constitution ;  and,  second,  because 
the  journal  of  the  Senate  does  not  show  that 
two-thirds  of  the  quorum  present  of  that  body 
voted  In  favor  of  the  suspension  of  the  read- 
ing of  the  bill  at  length  when  signed  by  the 
presiding  officer,  as  required  by  section  66 
of  the  Constitution. 

The  Journal  of  the  Senate  shows  that  the 
motion  to  dispense  with  the  reading  of  the 
bill  was  passed  by  a  vote  taken  by  yeas  and 
nays — yeas  21,  nays  0 ;  and  shows  the  names 
of  the  Senators  voting.  It  Is  true  it  does 
not  state  or  redto  the  fact  affirmatively  that 


those  voting  constituted  two-thirds  of  the 
quorum  present;  but  It  must  be  presumed, 
in  the  absence  of  any  affirmative  showing 
to  the  contrary  by  the  journal,  that  there 
w^e  only  21  of  the  Senators  present  when 
the  vote  was  taken  and  the  bill  signed.  The 
Senate  was  bound  to  an .  observance  of  the 
constitntlonal  provision,  and  It  will  be  pre- 
sumed it  obeyed  ite  mandate. 

This  brings  us  to  a  consideration  of  the 
other  objection  urged  against  the  validity 
of  the  act  This  objection  proceeds  solely 
upon  the  Insuffidency  of  the  notice  that  was 
glv^.  The  notice  was  In  this  language: 
"The  public  will  take  notice  that  a  bill  wUI 
be  Introduced  in  the  Legislature  of  the  state 
of  Alabama,  during  ite  next  session,  to  estab- 
lish a  dispensary  In  the  city  of  Unlontown, 
Perry  county,  Alabama,  for  the  sale  of  spirit- 
nous  and  vinous  liquors,  malt  liquors,  wines, 
dders,  and  other  intoxicating  liquors."  The 
act  passed  In  i>ursnance  to  the  notice  estab- 
lished in  the  'municipality  of  the  city  of 
Unlontown  a  dispmsary  for  the  sale  of  spirit- 
uous, vinous,  and  malt  liquors,  and  authori- 
zed that  munldpallty  to  operate  it  For 
the  purpose  of  Inaugurating  the  business  it 
on  powered  the  city  to  invest  therein  a  sum  of 
money  not  exceeding  92,000.  and  to  select  a 
dispenser,  wbo  was  to  be  paid  a  salary,  pos- 
sessing certain  qoallflcatlons,  and  required 
him  to  take  an  oath  and  to  give  a  bond  tor 
the  faithful  dischai^  of  his  duties.  It  also 
contained  many  provisions  regulating  the 
conduct  of  the  business,  and  prescribes  penal- 
ties for  violations  of  certain  prohibitory  pro- 
visions. It  also  required  the  dty  to  pay  an- 
nually Into  the  treasury  of  the  stote  a  li- 
cense tax.  The  funds  arising  from  the  sales 
of  liquors  go  into  the  treasury  of  the  city. 
The  business  Is  made  exclusive,  and  others 
are  expressly  prohibited  from  engaging  In 
the  traffic  These  are  the  salient  features  of 
the  act  Many  of  them,  we  apprehend,  are 
mere  details,  and  white,  in  a  sense,  th^  may 
be  regarded  as  of  substance  for  the  purpose 
of  dfectoally  carrying  out  the  main  purpose 
of  the  act  In  estoblishlng  and  operating  a 
dispensary  for  the  sale  of  liquors,  yet  we 
do  not  think  It  necessary  that  they  should  be 
conteined  In  the  notice.  To  so  hold  would 
practically  require  the  notice  to  contain  the 
entire  act,  and  a  material  change  or  amend- 
ment by  the  Legislature  of  any  one  of  ite  pro- 
visions as  published  would  defeat  the  act, 
nothwithstending  the  people  to  be  aftected 
by  it  had  full  notice  of  Its  essential  or  ma- 
terial part,  "ess«ice,  abstract,  compendium, 
or  meaning."  Wallace  v.  Board  of  Revenue 
(Ala.)  37  South.  821.  The  essence,  abstract, 
or  compendium  of  the  act  under  considera- 
tion is  the  esteblishinent  of  a  dispensary  for 
the  sale  of  liquors  to  the  dty  of  Unlontown, 
to  be  operated  by  that  munldpallty. 

In  Mitchell  v.  Stote,  184  Ala.  892,  82 
South.  687,  It  la  said:  "The  word  'dispen- 
sary* and  the  phrases  'to  esteblish  a  dls- 
pensazy'  and  'to  establish  and  maintain  a 
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dispensary/  etc.,  had  come  before  the  sesBloa 
of  Assembly  of  1900-01  to  have  general  and 
well-nnderstood  meanings  In  Uie  l^Ulatlcm 
of  the  state.  The  'question  of  dispensary* 
or  the  *lssne  of  dispensary'  was  the  phrase 
Id  common  and  universal  use  when  reference 
was  had  to  the  agitation  prevalent  through- 
out the  state  or  in  any  county  or  munici- 
pality looking  to  committing  and  couflnlog 
the  sale  of  spirituous,  vinous,  and  malt 
liquors  to  governmental  agencies  and  on 
governmental  accoont  And  where  this  had 
been  done  It  was  said  tiiat  'a  dispensary  had 
been  established,'  and  by  that  statement  the 
fact  that  this  traffic  had  been  so  committed 
and  confined  was  as  aptly  and  accurately  and 
fully  made  known  to  the  common  apprehen- 
sion as  if  every  detail  had  been  stated.  There, 
of  course,  may  be  dispensaries  for  the  dis- 
position of  the  commodities  other  than  these 
liquors;  but,  when  reference  is  made  to  them 
by  the  use  of  the  word  'dispensary,'  there 
must  be  some  express  differentiation,  else 
the  reference  will  be  understood  to  be  to 
dliq>ensarleB  of  liquors.  Especially  is  this 
true  of  the  nae  of  the  word  in  legislation; 
for,  when  it  Is  proposed  by  a  bill  to  establish 
a  dispensary,  everybody  at  once  understands 
that  it  is  a  dispensary  of  spirituous,  vinous, 
and  malt  liquors  which  Is  pro[>oeed.  and 
that  the  purpose  Is  not  pnly  to  authorize  the 
sale  of  these  liquors  agents  of  govern- 
ment, but  also  and  further  to  prohibit  the 
sale  of  them  by  private  persons.  *  •  • 
Hence  it  Is  that  the  title  of  the  act  under 
consideration,  as  set  forth  in  its  first  clause, 
to  establish  and  maintain,  regulate  and 
make  efficient,  a  dispensary,*  etc.,  Is  to  all 
legal  intent  the  ezpresalon  of  a  purpose  to 
authorize  the  sale  of  liquors  by  public  and 
to  prohibit  it  by  private  persons,  to  commit 
and  to  strictly  confine  the  business  to  a  pub- 
lic agency." 

It  is  true  the  question  under  discussion 
In  the  case  quoted  from  was  the  sufficiency 
of  the  title  to  the  act,  but  what  was  said 
is  equally  applicable  to  the  notice  we  are 
dealing  with.  In  other  words,  a  notice  of  a 
proposed  law  that  a  dispensary  for  the  sale 
of  spirituous,  vinous,  and  malt  liquors  will  be 
established  and  operated  by  a  named  munici- 
pality apprises  the  public  that  the  business 
will  be  conducted  by  the  gorommental  agen- 
cy exclusively  for  Its  own  account,  through 
Its  officers  and  agents,  upon  funds  furnished 
by  It  under  proper  regulations  snd  restric- 
tions. The  manifest  purpose  of  the  notice, 
which  section  106  of  the  ConstitutiOD  re- 
quires to  be  given,  is  to  fairly  and  reason- 
ably a'J'^Ise  the  public  of  the  proposed  legis- 
lation, so  as  to  give  those  persons  opposed 
to  it  an  opportunity  to  protest  against  and 
oppose  its  enactment  When  this  Is  done 
the  mandate  of  the  Constitution  Is  satisfied, 
the  evils  sought  to  be  remedied  by  it  are 
corrected,  and  the  legislative  act,  of  which 
the  public  have  been  reasonably  apprised  of 
its  passage,  will  not  be  stricken  down  mere- 


ly because  the  notice  did  not  contain  the 
details  of  the  bill  or  Its  framework.  Bnt  It 
is  said  that  the  notice  did  not  Inform  the 
public  that  the  dispensary  would  be  operated 
by  the  municipality  of  the  city  of  Union- 
town.  For  aught  appearing,  it  is  said,  an 
act  may  have  been  passed  In  pursuance  of 
the  notice  to  authorise  any  other  govern- 
mental agency  in  the  county  of  Perry  to 
operate  the  dispensary  In  the  city  of  Union- 
town,  or  ttie  county  of  Perry,  through  its 
officers  and  agents,  to  operate  It  for  and  on 
account  of  the  county.  We  think  this  con- 
struction of  the  notice  too  technical.  Under 
it  the  dispensary  was  to  be  located  in  the 
city  of  Unlontown,  and  the  reasonable  in- 
ference to  be  drawn  from  It  Is  that  it  was 
to  be  operated  by  fbat  municipality,  and 
none  other. 

Our  conclusion,  therefore.  Is  that  the  act 
Is  constitutional.  The  judgment  appealed 
from  must  be  reversed,  and  one  will  be  ban 
rendered  dismissing  the  Information. 

Reversed  and  rendered. 

DOWDBLL,  SIMPSON,  and  ANDISB80N, 
JJ.,  concur.  McCLBIJiAN,  O.  J.,  and  DEN- 
SON,  J.,  diasent 

STATE  V.  WILBUBN. 
(Saprone  Court  of  Alabama.  June  80,  1905.) 

Appeal  from  Circuit  Court;  Marengo  Oonn- 
ty ;  John  0.  Anderson,  Jndga 

"Not  officially  reported." 

Adolphns  Wllbum  was  indicted  toT  violat- 
ing the  liquor  law.  A  donurrer  was  sus- 
tained to  the  hidictmoit,  and  ttw  state  ap- 
peals. Reversed. 

Elmore  ft  Harrison,  for  the  Stat&  Abra- 
ham ft  Simon  and  Geo.  Pegram,  for  aii^llee. 

ANDBBSON.  J.  Tba  trial  Jndge  «red  In 
holding  the  act  eatabllahing  the  dispensair 
In  Fannsdals  uncmstltatkma!  (City  of  Union- 
town  T.  Glass,  88  South.  U4)t  and  thmefore 
erzed  In  snstainlDg  the  denrarrer  to  the  Indict- 
ment. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

TTSON,  DOWDBLL,  and  SIMPSON,  JJ.. 
concur. 


ALABAMA  ORBAT  80UTHBBN  R.  CXX 
V.  CLARK 

(Supreme  Court  of  Alabama.  June  SO.  1905.) 

1.  RjUX^A.DS--FiBKS— OONTBIBUTOBT  NSOLI- 

aENOs— YiCAaions  NsaLiaENoa. 

In  an  action  against  a  railroad  for  burning 
cotton  in  a  warehouse  by  neKligentiy  emitting 
sparks  from  its  engine,  coutritratorj  negligenct 
of  the  warehouse  company  in  i>ermittlng  otbar 
cotton  to  remain  on  the  open  platform  of  the 
warchonae,  where  it  was  liable  to  be  set  on  fire 
by  sparks,  was  not  diargeable  to  plalntifl^  who 
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bad  Intmatad  hia  cotton  to  the  wuehonae 

companr- 

3.  Appui.  —  ABBiomnENTS  or  EutOB— Cou- 
PLAiNT  OF  Distinct  Ruurgb. 

An  aasisnment  of  error  to  the  suataining 
of  several  causes  of  demurrer  to  aereral  pleas 
will  be  overruled,  if  any  of  the  cause*  of  de- 
murrer were  properly  sustalaed. 
8.  Dauaoes  —  AssrsaMEiiT  —  QmEsnoNB  fob 

JUBT. 

In  an  action  for  the  negligent  destruction 
of  cotton,  where  plaintiff  proves  the  market 
price  of  cotton,  but  fails  to  prove  the  grade  of 
the  cotton  destroyed,  nheUier  It  sfaoold  be  pre- 
somed  that  plaintiff's  cotton  was  of  the  arenge 
grade  or  of  the  hmest  grade  la  a  question  for 
the  jury. 

4.  BaILBOADS— FiBES— EVIDEKCE. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks 
from  an  engine,  evidence  of  what  the  eagine 
was  doing  a  little  before  or  about  the  time  the 
fire  was  discovered  at  and  near  the  place  of  the 
fire  was  admissible  on  the  question  as  to  wheth- 
er the  fire  was  caused  by  a  spark  from  the 
engine. 

5.  Saub— AOTiona— QnsTion  foe  Jubt. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  n^ligently  emitting  sparks  from 
an  engine,  whether  the  engine  was  operated 
near  enough  in  point  of  time  and  position,  and 
in  the  proper  direction  with  reference  to  the 
wind,  to  have  caused  the  fire.  wa«  a  question 
for  the  jury. 

[Ed.  Note. — ^For  cases  in  pdnt,  see  voL  41* 
Gent  Dig.  BaUroads,  <  1742.] 

0.  WlTHISSES  —  IMPEAOHMIWT— OONTRADIOT- 
OBT  STATEUimS. 

A  paper  containing  a  series  of  qaestions 
and  answers  relating  to  matters  in  i8su&  taken 
down  in  shorthand  during  a  converaatlon  be- 
tween a  witness  and  another  and  read  over  to 
the  witness,  but  not  signed  by  him.  was  read 
to  the  witness  on  the  trial,  and  he  identified  it  as 
the  paper  Drevioualy  read  to  him,  and  said  that 
he  stated  that  it  was  correct,  except  in  certain 

Seeifled  particnlars.  The  person  with  whom 
e  conversation  waa  had  then  identified  the 
paper  as  the  one  which  was  read  to  the  witness, 
and  testified  tliat  the  witness  stated  that  it  was 
all  correct,  and  did  not  deny  anything  contained 
in  it.  firld,  that  the  paper  waa  admissible  in 
impeachment  of  the  witness. 
7.  Railroads— FiBxs—DESTBnonon  ov  Pbof- 
EBTT— Action  s—G  viDENCE. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  ^tting  sparks 
from  an  engine,  plaintilTs  coonsel  vras  properly 
permitted  to  ask  a  witaees  for  defendant  on 
cr<»8-ezamination  wheUier  the  railroad  men 
were  not  hurrying  the  movements  of  the  engine. 
&  Sauk— iNSTBUcnoNB. 

In  an  action  against  a  railroad  for  destroy- 
ing property  by  negligently  emitting  sparks 
from  an  engine,  a  charge  that  the  uncontro- 
verted  evidence  showed  that  the  engine  was  in 
good  condition  was  properly  refused,  where 
there  were  circomstances  from  which  the  jury 
were  at  liberty  to  infer  that  the  engine  was  not 

{iroperly  equipped,  espedally  with  reference  to 
ts  spark  arrester. 
8^  Same. 

In  an  action  against  a  railroad  fomdestroy- 
ing  property  by  negligently  emitting  sparks 
from  an  engine,  inatmctions  that  plaintiff  was 
not  entitled  to  recover  if  defendant's  engine  was 
carefully  operated,  nor  unless  it  was  improperly 
handled,  were  properly  refused,  in  ttuit  they 
ignored  the  condition  of  the  engine  as  to  Its 
arollBBCca  for  preventiiv  Ares. 

Apiteal  from  Circntt  Court,  Greoie  Gonn^ ; 
B.  H.  Sprott,  Jndga 
88BO^-fi2 


"To  be  officially  reported." 

Action  by  J.  F.  Clark  against  the  Alabama 
Great  Southern  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Re- 
versed on  rehearing. 

RehearlJig  denied  January  9,  1906. 

Statranent  A«  referred  to  In  the  opinion,  was 
a  series  of  questions  and  answers  which  were 
propounded  to  Henry  Pippin  by  Mr  Smith  and 
answered  by  said  Pippin.  It  was  shown  by 
the  testimony  of  Pippin  and  Smith  that  tills 
conversation  took  place  between  them  previ- 
ous to  the  trial,  was  taken  down  in  shorthand 
and  read  over  to  Henry  Pippin,  but  not  signed 
by  him:  The  same  related  to  the  conditions 
surrounding  the  depot  and  warehouse,  tlie 
op»atlon  of  trains,  fuid  his  knowledge  of 
what  occurred  Just  previous  to  the  fire  and 
during  the  continuance  of  the  fire.  PiaintifTs 
oouDsel  on  cross-examination  asked  witness 
Hinds  this  question  concerning  the  movement 
of  the  cars  and  engines  in  the  yards:  "You 
were  hurrying  the  work  up,  were  you  not?" 
Defendant  objected  to  this  question.  The 
court  oremlled  the  objection,  and  witness 
answered:  "We  were  doing  the  switching  in- 
the  usual  way.  We  hurried  ev^  day.  We 
do  It  as  quickly  as  we  can  in  order  to  make 
the  time."  The  defendant  moved  to  exclude 
this  testimony,  and  the  court  overruled  the 
motion.  Plaintiirs  counsel  asked  witness 
Qray  on  direct  examination:  "What  was  the 
first  thing  that  you  observed  that  the  engine 
did  there?"  Witness  answered:  "It  was  on 
the  main  line,  and  was  pulling  a  car  rl^t 
where  the  seed  house  was.  This  car  was 
about  half  way  of  the  seed  house,  and  the 
engine  waa  pushing  It  north  up  the  track." 
There  was  objection  to  the  questton  and 
answer,  which  was  overruled. 

The  following  charges,  requested  by  de- 
fendant, were  refused:  "(4)  The  court  charges 
the  Jury  that  the  evidence  is  uncontroTMted 
that  the  engine  which  It  is  alleged  caused 
this  fire  was  in  good  condition  at  the  time  of 
the  Injury  complained  of.  *  *  *  (23)  If 
the  Jury  should  believe  from  the  evidence 
that  the  damage  complained  of  in  the  com- 
plainant's complaint  was  caused  by  sparks 
from  the  defendant's  engine  run  and  operated 
on  its  road,  the  plaintiff  is  not  entitled  to 
recover  If  the  jury  should  further  believe 
from  the  evidence  that  the  defendant's  engine 
was  carefully  operated  by  a  competent  i>erson 
near  and  around  the  warehouse  on  the  day  of 
the  fire.  (24)  The  court  charges  the  Jury 
that,  unless  they  believe  from  the  evidence 
that  defendant's  engine  was  improperly 
handled  at  the  time  of  the  fire,  they  must 
0nd  for  the  defendant" 

A.  O.  &  B.  D.  Smith  and  L.  P.  Poanders, 
for  appellant  Harwood  ft  McKtnley  and 
Tandwgraff  ft  Sprott  for  'appellee. 

SIMPSON,  J.  This  was  an  action  for  dam- 
^es  for  the  bumii^  ot  116  bales  of  cotton  of 
the  plaintiff  (a]n>ellee}  in  the  wartiKKve  of 
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tbe  Planters'  Warebonse  &  Commlasion  Com- 
pany, at  Eutawr  Ala.;  and  It  1b  claimed  that 
?ald  burning  was  caused  hj  the  negligence  of 
defendant  (appellant),  from  whose  engine  it 
Is  claimed  sparks  were  emitted,  setting  Are  to 
cotton  on  the  platform  adjoining  said  ware- 
house, which  flre  extended  to  the  warehouse, 
destroying  plalntUt's  cotton.  Defendant 
claimed  that  the  warehouse  company  was 
guilty  of  contributory  n^llgence  In  permit- 
ting cotton  to  remain  on  the  open  platform, 
where  It  was  liable  to  be  set  on  flre  by  sparks 
necessarily  escaping  from  defendant's  en- 
gines in  the  necessary  prosecution  of  its  busi- 
ness. 

The  first  point  raised  by  the  argument  Is 
whether  or  not  the  plalntltT  can  be  held  lia- 
ble for  the  consequences  of  the  contributory 
n^Ugence  of  the  warehouse  company,  to 
which  plaintiff  had  committed  the  care  of 
Its  cotton.  The  doctrine  of  contributory  neg- 
ligence Is  based  upon  the  principle  that  the 
plaintiff,  having  been  guilty  of  negligence 
which  proximately  contributed  to  the  injury 
received  or  the  loss  sustained,  cannot  re- 
cover because  he  himself  Is  in  part  respon- 
sible for  it,  although  the  defendant  may  also 
have  been  negligent  Without  passing  upon 
this  general  principle,  the  court  holds  that 
In  this  case  the  negligence  complained  of,  be- 
ing something  not  Immediately  connected  with 
the  bailment,  to  wit,  placing  other  cotton  on 
the  platform,  which  had  no  necessary  con- 
nection with  the  act  of  storing  the  plalntlfTs 
cotton,  the  plaintiff  could  not  be  charged  with 
contributory  n^llgence  on  that  account 

One  assignment  of  error  is  to  the  sustain- 
ing of  all  of  the  64  causes  of  demurrer 
against  the  pleas  nmnbered  from  2  to  8  in- 
clusWe,  so  that,  if  any  one  of  the  causes  of 
demurrer  was  prc^rly  sustained,  the  as- 
signment Is  not  sustained.  We  have  treatr 
ed  of  the  matter  as  argued. 

While  it  is  true  that  the  burden  was  on 
the  plaintiff  to  prove  the  quality  of  his  cotton 
which  was  burned,  yet  one  of  the  elements 
necessary  in  ascertaining  what  his  cotton 
was  worth  was  the  prevailing  price  of  cot- 
ton in  that  market;  and  if  the  plaintiff  fail- 
ed to  produce  proof  as  to  the  other  elements, 
then  It  was  a  matter  of  argument  to  go  to 
the  Jury  as  to  whether  they  had  sufficient 
data  from  which  to  ascertain  the  liability, 
and  as  to  whether,  in  the  absence  of  proof, 
they  Bbould  presume  that  the  cotton  of  plain- 
tiff was  of  the  average  grade  <a  of  the  low- 
est grade.  Berry  t.  Nail  A  Duxeberry,  54 
Ala.  44S. 

Referring  to  the  objection  made  to  the 
question  to  the  vritness  Gray,  and  the  an- 
swer thereto,  about  the  "pulling"  of  a  car  by 
the  engine,  as  the  claim  of  the  plaintiff  was 
that  the  flre  was  'caused  by  a  spark  from 
the  engine,  it  was  proper  to  allow  proof  as 
to  what  the  engine  was  doing  a  little  before, 
or  about  the  time  the  flre  waa  discovered, 
at  and  near  the  place  of  tlie  fln,  as  a  cli> 


cumstance  from  which,  with  other  evidence, 
the  Jury  could  determine  whether  or  not 
the  spark  from  the  engine  caused  the  flre. 
As  to  whether  the  (^^atlon  of  the  engine 
was  near  enough.  In  point  of  time  and  por- 
tion, and  In  the  proper  direction  with  refei^ 
ence  to  the  wind,  to  have  caused  the  flre, 
were  matters  for  the  consideration  of  the 
Jury. 

It  Is  competent  to  Impeach  a^Wjitness  by 
proving  contradictory  statements  about  a 
material  matter  made  out  of  court,  and 
It  Is  not  necessary  that  such  contradictory 
statements  should  be  signed,  or  even  to  be 
in  writing.  A  certain  paper  was  read  to  the 
witness  Pippin,  and  the  witness  Identified 
It  as  the  paper  which  had  been  read  to  him 
the  night  before  by  Hr.  Smith,  and  that  "he 
stated  to  Mr.  Smith  that  It  was  all  correct, 
except  the  flre  being  at  the  covered  platform; 
that  be  also  stated  that  this  statement  was 
not  correct  with  reference  to  that  part  of  it; 
that  he  stated,  also,  that  It  was  not  correct  in 
that  he  said  the  engine  was  standing  before 
coming  from  the  upper  part  of  the  yard." 
Mr.  Smith  also  identlQed  the  paper  as  the 
one  which  bad  been  read  to  the  witness,  and 
testified  that  the  witness  said  that  It  was 
all  correct,  and  "that  he  did  not  deny  any- 
thing In  that  statement  either  by  intimation 
or  by  direct  declaration."  When  this  case 
was  first  before  the  court,  there  being 
a  large  "A"  In  the  space,  referring  to  the 
statement  "which  Is  as  follows,"  this  was 
understood  as  a  reference  mark  to  an  ex- 
hibit which  could  not  be  found;  but  it  ap- 
pears now  that  the  "statement,"  which  con- 
sists of  a  series  of  questions  and  answers, 
and  which  the  court  at  first  considered  only 
as  a  continuation  of  the  cross-examination  of 
the  witness,  is  In  the  record,  and  the  court 
holds  that  the  trial  court  erred  in  sustaining 
the  objection  to  the  Introduction  of  such 
statement,  after  it  bad  been  Identified  and 
referred  to  In  the  testimony  of  two  witnesses. 
1  Wlgmore  on  Evidence,  S  754 ;  Foster  & 
Rudder  v.  Smith,  104  Ala.  248,  16  South.  01. 

In  view  of  the  latitude  allowed  in  cross- 
examination,  It  was  competent  to  prove  the 
manner  In  which  they  were  <H>eratlng  the 
engine.  There  was  no  reversible  error  In 
overruling  the  objections  to  the  question  to 
the  witness  Hines. 

There  was  no  error  In  refusing  to  g^ve 
charges  numbered  4,  23,  and  24.  requested 
by  defendant  As  to  diai^e  4,  while  there 
waa  no  direct  proof  as  to  the  condition  of 
the  engine,  exc^t  that  i»tiduced  by  defeDd- 
ant  y^  there  were  <^umstance8  from 
which  It  was  proper  to  leave  It  to  the  Jury 
to  consider  whether  the  engine  was  properly 
equipped,  and  particularly  as  the  spark  ar- 
rester was  submitted  for  their  inq>ectlon, 
and  it  was  for  them  to  examine  It  and  de- 
termine. In  connection  witti  other  evidenoe, 
wbetlier  It  was  a  propw  appliance.  Oharge 
28  Igntnea  entti^  tlw  condltloo  of  tbe  engine 
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u  to  i^Uaneet  tor  prerentiiv  flna,  and 
the  same  remark  applies  to  cbarge  24. 

The  Judgment  of  the  court  la  rerersad,  and 
the  cause  remanded. 

McOLBIXAN.  a  and  TYSON,  DOW- 
DBLU  and  DBNSON,  JJ.,  cfmcur. 


DAKB  et  aL  T.  SBWBLL  ct  at 
(Snprone  Oonrt  of  Alabama.  Jane  SO,  1906.) 

1.  HouBiuo— SBmna  Apabt  xo  Widow— 
Whxm  Aulowxo. 

The  Btatntei  permittliig  a  aelacUon  by  the 

widow  and  aathorlzln^  the  bomeetead  to  be  set 
apart  before  administration  are  only  appli- 
cable when  decedent  owned  not  exceeding  the 
exemption  at  the  time  of  his  death. 

2.  Same  — Claim  of  Dowsb  —  Beduotioh  ov 

AOJtCAGE. 

The  fact  that  a  widow  claimed  dower, 
whereby  the  acreaxe  of  the  homestead  was  re- 
dnced  to  within  Uie  exemption  limit,  did  not 
aathoriae  a  setting  apart  of  the  liOBtestead  to 
her  before  administration. 

8.  EJECTMKRT— PaBTIBS— MAKIHO  LARDLOBD 

Partt. 

Code  1898,  {  1534.  proridea  that,  when 
ejectment  la  brought  against  a  tenant,  the  land- 
lord  must  be  made  a  party  defendant  to  the 
action  upon  the  motion  of  defendant.  Bcl4 
that,  where  one  was  made  a  party  defendant  as 
landlord  upon  the  motion  of  the  defendants, 
there  was  no  error  in  denying  a  motion  at  a 
mbaegamt  term  to  make  another  pmon  a  party 
defendaint  as  landlord. 

4.  SAMl^— Rbcovebt— NicxBsrrr  or  Becovebt 
BT  Aix. 

In  ejectment,  all  the  parties  most  recover, 
or  none  can. 

6b  ClTBTEBT— PBOPEBTT  StTBJEOT. 

Under  Code  1890.  S  2534,  providing  that  If 
a  married  woman  having  a  separate  estate  die 
intestate,  leaving  a  husband,  he  ia  entitled  to 
the  use  of  the  real  estate  during  his  life,  a 
husband  takes  a  life  estate  in  real  estate  in- 
herited by  his  deceased  wife  from  her  father. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Curtesy,  S  22.) 

Appeal  from  Circuit  Oonrt,  Cherokee  Coun- 
ty; J.  A.  Bllbro,  Judge. 

"To  be  officially  reported." 

Suit  between  Ij.  F.  Sewell  and  others 
against  John  L.  Dake  and  others.  From  the 
Judgment,  defendants  appeal.  Reversed. 

Rehearing  denied  January  9,  1900. 

Bamett,  Hood  &  Mnrphree,  for  appellants. 
Matthews,  Martin  &  Matthews,  for  appelleea 

ANDEBSON,  J.  The  husband,  J.  A.  Sew- 
ell, being  the  owner  at  the  time  of  bis  death 
of  285  acres  of  laud  and  orer  $2,000  In 
ralne,  the  widow  could  acquire  no  title  to 
It  as  a  homestead,  unless  It  be  set  apart 
to  her  In  the  course  of  administration  upon 
her  husband's  estate,  and  the  probate  court 
was  wlthont  Jurisdiction  to  decree  her  the 
homestead  before  administration.  Brooks  t. 
Johns,  119  Ala.  412,  24  South.  346;  Obamblee 
r.  Oole,  128  Ala.  649.  80  South.  680.  The 
statutes  permitting  a  selection  by  the  widow 
or  authorising  the  homestead  to  be  aet  apart 


before  admlntetratl<m  are  only  applicable 
when  decedent  owned  not  exceeding  the  ex- 
emption at  the  time  of  hla  death.  The  fact 
tbat  the  widow  claimed  dower  and  reduced 
the  acreage  under  160  acres  did  not  give  her 
the  right  to  the  homestead  without  adminis- 
tration. The  law  dispenses  with  an  adminis- 
tration only  In  case  the  property  owned  at 
the  time  of  the  husband's  death  does  not 
exceed  the  exemption,  not  In  case  it  Is  re- 
duced by  some  act  of  the  widow  subsequent 
to  bis  death.  The  trial  court  properly  ex- 
cluded all  the  records  from  the  probate  court 
to  eetablisb  the  homestead,  as  the  proceedings 
were  void;  the  court  being  without  Jurisdic- 
tion to  set  it  apart  before  administration 
upon  the  husband's  estate. 

It  was  probably  Immaterial  to  show  the 
value  of  the  169  acres  by  the  plaintifls,  but 
theae  defoidanta  cannot  complain,  as  they 
attempted  to  ahow  titat  an  administration 
was  unnecessary,  because  the  acreage  had 
been  reduced  by  the  claim  at  dower  to  less 
than  the  number  of  acres  exempt;  and 
plaintiffs  simply  showed  that  such  a  con- 
tention could  not  avail  the  defendants,  be- 
cause the  land  was  worth  over  (2,000  with 
the  dower  taken  from  it.  Such  not  only 
seems  to  have  been  the  attitude  of  the  de- 
fendants in  the  court  below,  but  their  coun- 
sel are  Insistent  on  the  point  In  the  brief  fil- 
ed In  this  court 

Section  1634  of  the  Code  of  1896  provides 
that  "when  the  suit  la  against  a  tenant  the 
landlord  must  be  made  a  party  defendant 
to  the  suit  upon  the  motion  of  the  defend- 
ant," ete.  It  appears  that  at  the  first  term 
of  court  Hannah  R.  Sewell,  the  landlord, 
was  made  party  defendant  upon  motion  of 
the  tenants  and  the  case  was  continued.  At 
a  subsequent  term,  and  after  the  plaintiffs 
bad  introduced  tlicir  evidence,  the  defend- 
ants other  than  Hannah  R.  Sewell  moved  to 
make  "Dot  Sewell"  a  party  defendant,  and 
assl^  as  error  the  action  of  the  court  In 
refusing  to  grant  the  motion.  We  do  not 
think  the  ruling  of  the  court  on  tb&  point 
should  be  reversed.  The  defendants  had 
named  their  landlord  In  the  former  motion, 
which  had  been  granted,  and  should  not  be 
permitted  to  complain  because  they  did  not 
know  their  landlord  when  the  first  motion 
was  made.  Trial  courts  would  experience 
great  difficulty  in  trying  an  action  of  eject- 
ment if  this  court  should  reverse  them  be- 
cause the  defendante  would  happen  to  tlilnk 
of  a  new  landlord  at  each  subsequent  term 
of  the  court  and  seek  to  make  him  a  party. 

The  mother  of  the  Byrom  children  and  of 
Anna  Curtis  eadi  having  died  subsequent  to 
their  father,  their  respective  husbands  took 
a  life  estate  to  their  part  of  the  property,  and 
the  children  do  not  take  until  the  death  of 
their  father,  and  could  not  maintain  thla 
suit  Code  1896.  S  2634.  Upon  the  death  of 
the  wife  leaving  land  as  a  part  of  her  sepa- 
rate estate,  tbe  husband  takes  a  life  estate  in 
It  all,  vnlesa  ha  baa  been  divested  ct  all  com 
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trol  over  It  by  a  decree  of  the  cbancery  court 
The  statute  on  tbiB  subject  la  plain  and  on- 
amblgnotiB,  "and  under  It  the  husband  takes 
as  dlstribtitee  la  all  the  transmissible  estate 
of  which  the  wife  died  the  owner,  whether  In 
possession  or  not."  Thompson  v.  Thompson, 
107  Ala.  163,  18  South.  247;  Marshall  t. 
Crow's  Adm'r,  29  Ala.  280.  This  doctrine  Is 
not  in  conflict  In  the  slightest  with  what  was 
said  In  the  case  of  Nicrosl  t.  Phlllippi,  91 
Ala.  200,  8  South.  561.  In  that  case  the 
mimlment  under  which  the  wife  held  title 
excluded  all  the  marital  rights  of  the  hus- 
band. In  this  case  the  wives  inherited  from 
their  father,  and  the  statute  gave  their  re- 
spective husbands  a  life  estate  in  the  land. 

In  actions  of  ejectment,  all  the  plaintiffs 
must  record,  or  none  can  recover.  Gates 
T.  Beefcworth.  112  Ala.  359,  20  South.  899; 
Whitlow  T.  Echols,  78  Ala.  206;  Seelye  v. 
Smith,  85  Ala.  2C,  4  South.  664.  As  the 
Byrom  children  and  Anna  Curtis  establish- 
ed no  title  upon  which  tbey  could  recover  the 
land,  none  of  the  plaintiffs  could;  and  this 
without  respect  to  the  validity  of  their  title, 
and  tlie  affirmative  charge  should  have  been 
given  for  the  defendants.  Berersed  and  re- 
manded. 

McCLBLLAN,  0.  J.,  and  TYSON  and  BDCP- 
SOM,  3J.,  concur. 


OBNTRAL  OF  GEORGIA  RT.  C90.  T. 
HOMTMOLLBN. 

(Suprems  Court  of  Alabama.  June  SO,  190B.) 

1.  Cabbibrs— Failubk  to  Dkuvbb  Goooa— 
Proof  or  Attehptbd  Dklivbbt— Pboov  of 

Damages. 

Where,  In  an  action  a^inst  a  carrier  for 
failure  to  deliver  goods,  the  carrier  proved  an 
oCFer  to  deliver  the  same  personally  to  the  con- 
signee, who  refused  to  accept,  the  consignee 
must,  in  order  to  recover,  prove  that  the  goods 
were  in  a  damaged  condltfon,  or  that  some  of 
the  articles  were  lost,  and  that  he  sustained 
damages  in  consequmce  of  the  delay  In  making 
the  attempted  delivery. 

2.  Same— Paoor  op  Attempted  Delivery. 

A  carrier,  when  aaed  for  failure  to  deliver 
goods,  may.  to  relieve  itself  of  the  breach  aet 
up  in  the  complaint  and  draled  by  the  general 
issue,  prove,  without  a  special  plea,  an  at- 
t^pted  delivery. 

S.  Sahb  —  Delivest  at  UsaAZ.  Plaob  — 
Waivbb. 

The  unqualified  refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  carrier  is  a 
waiver  of  the  right  to  Insist  on  a  delivery  at 
the  usual  place  of  delivery. 
4.  Samk— Dauaoeb. 

Where,  in  an  action  against  a  carrier  for 
failure  to  deliver  goods,  the  carrier  proved  de- 
livery, which  was  not  accepted.  It  was  error 
to  Include  in  the  Judgment  for  the  consignee 
the  full  value  of  the  goods ;  the  recovery  teing 
limited  to  the  damages  sustained  In  consequence 
of  the  goods  being  in  a  damaged  condition  and 
by  delay  in  making  the  attempted  delivery. 

Appeal  from  Circuit  Court,  Montgomery 
County;  J.  C.  Richardson,  Judg& 
*rCo  b«  officially  rea^orted." 


Action  by  Lewis  0.  Montmollen  against 
the  Central  of  Georgia  Railway  Oompany. 
From  a  Judgment  for  plalntU^  defendant 
appeals.  Reversed. 

Rehearing  denied  January  9,  1906. 

Obarlea  P.  Jones,  ftir  appellaiit  OL  B. 
Roquemcnra^  fbr  appellea 

ANDERSON.  X  *'A  failure  by  the  carrier 
to  deliver  goods  wltliln  a  reasonable  time 
does  not  establish  a  conversion,  but  is  a  mete 
breach  of  contract;  and  the  consignee  can- 
not refuse  to  accept  the  goods  on  the  ground 
of  the  delay  and  recover  their  full  value,  un- 
less the  delay  destroyed  the  value  of  the 
goods  entirely  or  caused  what  is  equivalent 
to  a  total  loss."  6  Am.  &  Eng.  Ency.  Law, 
221;  Hutchinson  on  Carriers,  $  775;  Galves- 
ton Railroad  v.  Watson.  1  White  &  W.  Glv. 
Cas.  Ct  App.  {  813;  Shaw  v.  South  C.  R.  R. 
6  Rich.  Law  (S.  C.)  462,  57  Am.  Dec.  768.  A 
mere  delay  being  no  conversion,  the  consignee 
must  receive  the  goods,  although  he  at  that 
time  has  no  use  for  them.  He  cannot  refuse 
to  accept  and  recover  the  full  value  of  the 
goods.  Baumbach  v.  G.  C  &  S.  F.  Ry.  Co.. 
4  Tex.  Civ.  App.  650,  23  S.  W.  603.  And  the 
mere  fact  that  some  of  the  articles  shipped 
are  missing  does  not  Justify  the  consignee  in 
refusing  to  receive.  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Booton  (Tex.)  4  WlUson,  Civ.  Cas.  Ct 
App.  S  67,  15  S.  W.  602. 

In  the  case  at  bar,  the  defendant  at  the 
trial  proved  an  offer  to  deliver  the  box  of 
tools  personally  to  the  plaintiff  In  the  law 
office  of  Charles  P.  Jones,  which  the  plain- 
tiff admitted,  but  claimed  that  the  box  had 
been  broken  and  some  of  the  tools  were  miss- 
ing, and  that  he  refused  to  accept  what  was 
offered,  but  gave  no  reason  for  the  refusal. 
The  plaintiff  offered  no  proof  as  to  the  dam- 
age to  the  box,  or  of  the  articles  missing 
and  the  value  thereof,  and  which  was  incum- 
bent upon  blm.  The  defendant  proved  a  de- 
livery of  what  it  received,  and  If  In  a  dam- 
aged condition,  or  some  of  the  articles  were 
missing,  it  devolved  upon  the  plaintiff  to 
prove  these  facts  as  well  as  any  damage  for 
delay.  The  defendant  by  the  delivery  at- 
tempted to  relieve  Itself  of  the  breach  set 
up  in  the  complaint  and  which  had  been 
denied  by  the  plea  of  the  general  issue,  and 
it  had  the  right  to  do  this  without  a  special 
plea. 

Plaintiff  contends  that  there  was  no  law- 
ful delivery,  in  that  it  was  not  at  the  usual 
place  of  delivery,  and  cites  a  modification 
of  the  common-law  reQuIrement  as  to  deliv- 
ery. We  think  the  modification  Is  intended 
to  relieve  the  carrier  of  making  a  personal 
delivery;  but  whether  It  could  relieve  itself 
by  a  delivery  at  a  place  other  than  Its  freight 
deirat  we  need  not  decide,  for  the  plaintiff 
by  his  unqualified  refusal  of  the  box  waived 
the  right  to  have  It  delivered  elsewhere. 

It  appears  from  the  record  that  the  trial 
Judge  Included  in  the  Judgment  the  full  val- 
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ae  of  the  box  and  tools,  wtalcb  we  think  was 
ertw. 

Rerereed  and  remanded. 

HcGLELLAM,  a  J.,  and  TYSOM  and 
aiMFSON,  JJ.,  concur. 


LUCAS  T.  STATE. 
(Bvpreme  Court  of  Alabama,  Jane  80,  1D06.) 

1.  BmeUBT— iNDICnOENT. 

An  indictment  for  burglaTj  of  a  chicken  or 
hen  house  oeed  not  allege  that  the  home  was 
■peciall;  made  to  keep  such  goodM,  merehendiee, 
or  otlier  valuable  thinss. 

2.  Cbiminai.  Law — ConsouDATiON  of  Caus- 
es FOB  TBiAii— Consent  or  DsranDAnT. 

Where  several  indictments  were  brought 
against  the  same  person  for  grand  larceny  and 
burglary,  it  was  not  error  to  consolidate  them 
for  trial  by  the  consest  and  at  the  Instance 
and  request  of  the  defeudant 

[Eld.  Note.— For  caaes  in  point,  aae  vviL  14, 
Oent  Dig.  Oriniiial  Law,  1 1876.] 

8.  Saue— Vebdict— Sbntence. 

Where  several  Indictments  for  grand  lar- 
ceny and  burglary  are  tried  together,  and  each 
was  sufficient,  a  verdict  finding  defendant  guilty 
as  charged,  and  a  sentence  no  greater  than  could 
have  been  imposed  on  any  one  of  the  indict- 
ments, are  not  available  to  reverse  the  judg- 
ment of  conviction. 

Appeal  from  City  Court  of  Montgomery ; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

Charles  Lucas  was  conrlcted  ot  crim^  and 
appeals.  Affirmed. 

Rehearing  denied  Janoary  9,  1906. 

L  A.  Sanderson,  for  appellant  Blassey 
Wilaon.  Atty.  Oen.,  Cor  tbe  Btat& 

D&NSON,  J.  The  defendant  was  at  the 
February  term,  1906,  of  Montgomery  city 
court,  Jointly  indicted  with  one  Will  McCoo 
in  five  Indictm^ts,  and  was  tried  separately 
from  bis  oodefendant  All  of  the  indict- 
ments are  set  out  in  the  record,  and  are  num- 
bered 2,696,  2,697,  2,598,  2,599,  and  2,600.  re- 
spectively. Nos.  2,597  and  2,608  each  charge 
grand  larceny  and  conform  to  the  form  laid 
down  In  the  Code.  Form  62.  Nos.  2^, 
2,599,  and  2,600  charge  burglary  of  a  chicken 
or  ben  bouse.  These  indictments  for  bur- 
glary are  attacked  upon  the  ground  that  they 
do  not  allege  that  the  chicken  bouse  was 
specially  made  to  keep  sach  goods,  merchan- 
dise, or  other  valuable  things.  A  chicken 
or  hen  house  is  a  buildii^  which  is  of  a  per- 
manent and  substantial  kind,  and  is  well 
known  In  communities  where  poultry  is 
raised  as  the  building  In  which  chickens  and 
other  poultry  are  housed.  It  was  not,  there- 
fore, necessary  It  should  be  described  In  tbe 
indictment  as  specially  cottstmcted  or  made 
for  the  use  to  which  it  was  pat  "The 
structures  that  must  be  thus  described  are 
those  of  a  temporary  character,  erected  for 
special  purposes,  or  occasions."  The  two  in- 
dlctmenta  f<w  burglary  ar«  aufficlent  Cod« 


1896,  I  4417;  Btone'a  Case,  6S  Ala.  115; 
Smith's  Cose,  140  Ala.  146^  87  South.  167. 

The  mlnnte  entry,  after  the  formal  state- 
ment of  case  No.  2i696  against  On  defend- 
ant, redtea  that  "by  otmsent  and  at  tbe  tor 
stance  and  reaneat  of  tbe  dtfendant  this 
cause  Bolnnltted  to  the  aame  Jnry  and  at  tbe 
same  time  along  with  aald  causes  numbered 
2,097,  2,586,  2,699,  and  2,600."  The  verdict 
of  tbe  jury  was  in  the  following  language, 
namely:  "We,  the  Jury,  find  the  defendant 
Charles  Lucas,  alias  Charles  Brooks,  guilty 
aa  charged."  Upon  the  verdict  the  defendant 
was  adjudged  guilty  as  charged  In  the  in- 
dictment and  was  formally  sentenced  to 
imprisonment  In  tbe  penitentiary  for  a  term 
of  three  years.  At  a  subsequent  day  ef  tbe 
tena  of  the  conrt  at  wblcb  tbe  conviction  was 
had  tbe  defendant  moved  in  arrest  of  Judg- 
ment One  of  the  grounds  of  the  motion 
was  that  the  defendant  was  put  to  trial  on 
five  separate  indictments  at  tbe  same  time 
and  before  the  same  Jury,  and  that  two  of 
the  Indictments,  Nos.  2,597  and  2,598,  char- 
ged grand  larceny  of  different  goods  from 
different  parties  and  from  different  places, 
and  that  the  otbor  three,  Nos.  2,596,  2,599, 
and  2,600,  diarged  burglary  from  dlflorent 
places. 

At  tbe  comnum  law  "two  or  more  offoiaea, 
committed  by  the  same  person,  may  be  tn- 
dnded  in  the  same  indictment  In  ditfwent 
counts,  where  they  are  of  the  same  general 
nature,  and  belong  to  the  same  family  of 
crimes,  and  when  the  mode  of  trial  and  na- 
ture of  the  puttisbment  are  also  tbe  same, 
although  they  may  be  punishable  with  dif- 
ferent degrees  of  severity."   Johnson's  Case, 

29  Ala.  62.  66  Am.  Dec;  888;  Mayo's  Case, 

30  Ala.  32;  Cawley's  Case,  87  Ala.  162; 
Oliver  Case,  Id.,  134 ;  Tanner's  Case.  92  Ala. 
1.  9  South.  613;  Miller's  Case,  45  Ala.  24; 
Horton's  Case,  53  Ala.  488;  Homsby's  Case, 
94  Ala.  65,  10  South.  522;  Lowe's  Case,  134 
Ala.  154,  32  South.  273 ;  1  Bishop's  Criminal 
Procedure,  424,  426,  449.  Section  4913  of  the 
Code  of  1896  itrovldes :  "When  offenses  are 
of  the  same  character  and  subject  to  tbe 
seme  punishment  the  defendant  may  be  char- 
ged with  tbe  commission  of  either  In  tbe 
same  count  In  the  alternative."  Rose's  Case, 
117  Ala.  77,  23  South.  638;  Burdlne's  Case, 
25  Ala.  60;  Miller's  Case,  46  Ala.  24;  Homs- 
by's Case,  94  Ala.  65.  10  South.  522.  It  has 
been  expressly  held  that  burglary  and  grand 
larceny  may  be  Joined  In  the  aame  Indict- 
ment Gordon's  Case.  71  Ala.  316;  Rose's 
Case,  117  Aht.  77,  23  South.  688;  Broughton's 
Case,  lOB  Ala.  103,  16  South.  912.  When 
offenses  are  ao  charged,  the  conrt  will  not 
advance  of  the  Introdnctlon  of  the  evidence, 
compel  an  election;  nor  will  it  do  ao  after 
tlie  introduction  of  the  evidence,  unless  It 
is  made  to  appear  that  an  attempt  is  made 
to  convict  the  defendant  of  two  or  more  of- 
fenses growing  out  of  separate  and  distinct 
transactions.  Mayo's  Case,  SO  Ala.  32;  But- 
ler's Case,  81  Ala.  87,  8  South.  181;  Tan- 
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ner's  Oase,  92  Ala.  1,  9  South.  613.  It  two 
or  more  felonlee  of  a  kindred  nature  may 
be  charged  in  different  counts  In  the  same 
Indictment,  then  It  must  follow  that  In  the 
flrst  Instance  the  grand  Jury  could  have  pn^ 
erl7  Joined  in  diflterent  counts  hi  the  same 
Indictment  against  the  defendant  the  fire 
felonies  charged  separately  In  the  fire  indict- 
ments, and  in  that  event  the  defendant  would 
have  been  put  to  trial  on  the  indictment  char- 
ging the  fire  felonies.  While  the  court  would 
have  had  no  anthorlty,  against  the  objection 
of  tlie  defendant,  to  consolidate  separate 
cases  pending  against  the  defendant,  yet,  as 
the  record  affirmatively  shows  it  was  done 
at  the  instance  and  request  of  the  defendant* 
he  cannot  now  be  heard  to  complain  at  the 
action  of  the  court  which  was  superinduced 
by  him.  The  maxim  "Consensus  tolllt  er- 
rorem"  applies  in  full  force.  Bx  parte  Win- 
ston. 62  Ala.  419 ;  Allen's  Case,  134  Ala.  1G9, 
82  South.  318;  Vaughan  v.  Smith,  69  Ala.  92. 

We  have  seen  that  all  the  indictments  are 
sufficient;  hence  the  Terdlct  is  supported, 
and  may  be  referred  to  elth^  one  of  them. 
It  also  affirmatively  appears  that  only  one 
sentence  was  meted  out  to  the  defendant, 
and  this  sentence,  three  years*  imprlstrnment 
in  the  penitentiary,  was  not  greater  than 
could  have  been  l^ally  Imposed  under  any 
one  of  the  indictments.  Therefore  there  la 
nothing  in  the  verdict  and  sentence  available 
to  the  defendant  to  reverse  the  Judgment  of 
conviction.  Cawley's  Case,  37  Ala.  162 ; 
James'  Case,  104  Ala.  20.  16  South.  94; 
Sampson's  Case,  107  Ala.,  on  page  80,  16 
South.  207. 

There  is  no  merit  In  the  ground  of  the  mo- 
tion which  relates  to  a  severance,  for  the 
reason  that  there  is  noUilng  in  the  record 
upon  which  to  base  It  Cnrry^  Oase,  120 
Ala.  866.  26  South.  2S7. 

There  Is  no  error  in  the  record,  and  the 
judgment  of  conviction  must  be  affirmed. 

McCLBLLAN,  a  J.,  and  TTSON,  DOW- 
DULL,  SIMPSON,  and  ANDBBSON.  JJ^ 
concur. 


FIRST  NAT.  BANE  OF  MONTGOMBET 

V.  CHANDLER. 
(Supreme  Court  of  Alabaiuu  June  80,  1906.) 

1.  BfABTKB  AHD  SEBTAKT— iRJinaKS  TO  SuT- 

Aj(T— InooMpnxitT  SBBVAnrs— SBiJMnoir. 
In  an  action  for  Injuries  to  a  servant  by 
the  negligence  of  an  alleged  incomi>etent  fellow 
servant,  plaintiff  la  bound  to  prove,  not  only 
the  Krvant's  incompetency,  but  that  it  was 
actually  known  to  the  master,  or  coold  have 
been  discovered  by  the  exercise  of  reasonable 
care. 

[Bd.  Mote. — For  cases  in  point,  see  vol.  8^ 
Cent  Dig.  Master  and  Serrant  i  Btt.] 

2.  SAUS— BVIDBNOE. 

The  incomi>etency  of  a  fellow  servant  by 
which  plaintiff  was  Injured,  may  be  shown  by 
proof  of  specific  acta  of  incompetency  brought 
to  the  knowledge  of  the  master,  or  by  showing 
them  to  hare  been  of  such  a  nature,  character. 


and  frequency  that  the  master  in  the 
of  due  care  must  have  known  thereof. 

[Bd.  Note. — For  cases  In  point  see  itL  84, 
Cent  IMc  Master  and  Servant  t  GSO.} 

8.  Sahk. 

Spedfie  acts  of  incompetency  *>t  a  feUow 
servant  cannot  be  shown  to  prove  tliat  the  ssrv- 
ant  was  negligent  In  doing  or  omitting  the  act 

complained  of. 

4.  Sake— Peoxuatb  Oausk. 

Incompetency  of  plaintiff's  fellow  somuit 
is  insufficient  to  chane  tlie  mi^er  widi  liability 
for  plaintiff's  Injuries,  unless  such  Inotwipe- 
tency  was  the  proximate  cause  thereof. 

[Ed.  Note.— For  cases  in  point,  see  ToL  84, 
Cent  Dig.  Master  and  Servant  S  361.] 

5.  SAjfE—HABiruAi.  Neolioeno. 

N^ligence  of  a  servant  sufficient  to  render 
the  master  negligent  in  retaining  him  In  hia 
«nploy,  must  bs  habitualt  ratliar  Own  ooea- 

sional. 

[Ed.  Note. — For  cases  in  point,  see  ToL  84, 
Cent  Dig.  Master  and  Servant  I  847.] 

6.  Baue— AssTTMEn  Risk. 

Where  a  servant  has  equal  knowledge  wltb 
the  master  with  reference  to  the  incompetencv 
of  a  fellow  servant  and  notwithstanding  sach 
negligence  continues  in  his  employment  without 
objection,  he  thereby  waives  the  negligenoe  in 
retaining  such  incompetent  servant  In  his  em- 
ploy. 

[Bd.  Note. — For  cases  In  point  see  tc^  84, 
Cent  D^.  Master  and  Servant  I  600i] 

7.  Samb— BupxATxaa'  Lxabiutt  Atn—Cou- 

PLAINT. 

Where  a  complaint  for  injuries  to  a  sOTant 
by  the  negligence  of  an  alleged  incompetent 
falow  servant  averred  a  conunon-law  liaoiltty, 
resulting  from  the  master's  negllguioe  hi  re* 
talning  such  Incompetent  servant  In  his  employ 
with  knowledge  of  his  Incompetency,  the  com- 
plaint was  not  demurrable  tor  failure  to  allege 
that  the  fellow  servant  had  war  auperiirfandsnoe 
intrusted  to  him,  or  any  of  the  essentials  to  a 
recovery  under  the  eniployers*  UaUUty  act  (Oode 
1896,  i  1749). 

8.  Same. 

In  an  action  for  injuries  to  a  servant  by 
the  alleged  incompetency  of  a  fellow  servant  It 
was  not  necessary  that  the  complaint  in  cost- 
ging  negligence  should  state  the  quo  modo  or 
negstlve  the  fact  that  plaintiff  knew  of  the  in- 
competfflicy  of  mtHi  servant  before  goiug  into 
the  place  of  danger,  where  he  was  injured. 

[Bd.  Note. — For  cases  in  point  ass  voL  84, 
Gent  Dig.  Master  and  Servant  H  846^  %3.] 

9.  Saicx— NaoLioxnoE  or  MABraa. 

Where  a  complaint  for  injuries  to  a  servant 
charged  defendant  with  negligence  at  common 
law,  in  failing  to  inform  itself  of  ttie  unfitness 
of  plaintiff's  fellow  ssrvant  It  was  not  necessary 
that  the  complaint  should  lay  such  &llure  to 
some  person  intrusted  by  defendant  with  man- 
agement and  superintendence. 

10.  Sauk  —  ComnuBunnT  I^uoehob  or 
Sebvart. 

In  an  action  tar  injuries  to  a  servant  tv 

the  negligence  of  a  fdlow  servant  In  the  opera- 
tion of  an  elevator  while  plaintiff  was  at  work 
in  the  shaft,  a  plea  alleging  that  plaintiff  stated 
that  be  would  be  through  in  a  few  minutes,  and 
that  it  was  nearly  an  hour  after  that  the 
accident  happened,  was  fatally  defective  for 
failure  to  aver  that  plaintiff's  statonent  was 
made  to  the  elevator  operator  or  to  any  one 
else  authorised  to  act  thereon. 

11.  Same. 

Where  plaintiff,  before  going  into  an  eleva- 
tor shaft  to  make  repairs,  Informed  the  elevator 
operator  not  to  descend  t>elow  the  first  floor, 
the  tact  that  plaintUf  thereafter  told  the  oper- 
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Btor  he  mlsht  descMid  once  to  the  basonffiit  for 
a  particular  parpose  did  not  aothorin  bim  to 
continue  to  operate  the  elavator  to  the  baae- 
ment. 

12.  SAHB  —  In OOHPETEIIT  SXSTAKT— DlBOBl- 

DiBMCK  or  Obdkbb. 

The  fact  that  a  servant  claimed  to  be 
incompetent  and  disobeyed  hi*  maaterV  instruc- 
tions was  competent  on  the  issue  of  the  serv- 
ant's  incomi>etenc7. 

18.  Appeal— PuADiMQ—HAiafLBse  Bbbob, 

It  was  liannless  error  to  improperly  soetain 
■  demurrer  to  certain  plsai^  where  defendant 
had  the  bmefit  of  all  the  matters  set  op  therein 
under  pleas  remaining  In  the  record. 

iBA.  Note. — For  cases  in  point,  see  vol.  8» 
Cent  Dig.  Appeal  and  Errw,  f  4094.] 

14.  liASTKB  AND  SUTAIIT— InrDBin  TO  BMK0- 
ANT— PLKADinO. 

In  an  acUon  for  Injuries  to  a  servant  by 

the  alleged  Incompeteiu^  of  a  fdlow  servant, 
pleas  averring  that  plaintiff  bad  knowledge  con- 
cerning such  fellow  servant's  ability  to  operate 
the  devator,  by  which  plaintiff  was  injured, 
was  insufficient  toe  failure  to  charge  plaintiff 
with  knowledge  of  the  incompetency  of  the 
<q>erator,  due  to  carelessness  and  inattention. 

16.  ETIDBZIOK— IHTOBlUTIon— EXFBBTB. 

A  question  as  to  whether  an  alleged  incom- 
petoit  servant  was  a  wide-awake,  attentive  boy 
oaring  the  time  he  was  engaged  in  his  duties 
was  not  objectionable  as  calling  for  the  opinion 
Of  a  witness  who  was  not  an  expert. 
Ift.  Masteb  and  Skbtaut— Ihjubxu  to  Sxbv- 

ANT— Fellow  SxBTAins—lHOOicnTBiTOT  — 

EvioxncK. 

Where  a  witness,  who  had  diarge  of  a 
bnllding,  had  been  instructed  bf  defendant's 
president  to  look  after  the  operation  of  an 
elevator  and  take  chane  of  the  boy  operating 
it^  it  became  witness'  duty  to  report  the  eleva- 
tor boj'B  misconduct  to  his  supenor ;  end  hence 
evidence  that  witness  had  been  Informed  of  the 
conduct  of  the  boy  was  admissible  in  an  action 
for  Injuries  by  the  boy's  negligence. 

17.  SAim— Instbuoiiohs. 

Where^  in  an  action  fw  bijuries  to  a  serv- 
ant, there  was  evidence  that  tiie  slipping  of  an 
elevator  brake,  alleged  to  have  caused  the  In- 
jury, was  caused  by  the  inattention  or  careless- 
ness of  the  elevator  boy,  an  instruction  that  If 
the  inJuTT  was  canaed  oj  the  slipping  of  the 
brake  plaintiff  oonld  not  recow  was  properly 
lefused.  ■ 

la  sahk. 

Where  an  elevator  boy  had  been  informed 
of  plaintiff's  intention  to  work  in  the  elevator 
sliart,  and  had  been  directed  not  to  permit  the 
elevator  to  descend  below  the  first  floor,  bat 
be  did  so,  causing  the  plaintiff's  Injuries,  an 
Instruction  that  if  another  had  lieen  instructed 
by  a  saperiw  to  talra  a  carpet  on  the  elevator 
to  the  basement,  and  he  told  the  elevator  boy  to 
run  the  elevator  to  the  basement,  which  he  did, 
then  plaintiff's  injur?  was  not  caused  by  the 
InoMnpetency  of  the  elevator  bof,  was  iffoperly 
refused. 

19.  Sau. 

Where  plaintiff  was  injured  by  the  opera- 
tion of  an  elevator  t>elow  the  first"  floor  and 
against  plaintiff  while  he  was  In  the  shaft  In 
the  basement,  a  request  to  charge  hypothesized 
on  the  running  of  the  elevator  to  the  first  floor 
was  properly  refused. 

20.  Sau. 

An  instruction  that  If  plaintiff's  Injuir 
vras  caused  dther  by  his  own  negligence  in  fail- 
ing to  take  precaution  for  his  own  safety,  or 
by  the  negliguice  of  a  superior  servant  in  direct- 
ing another  servant  to  tue  a  carpet  to  the  base- 
ment on  the  elevator,  or  by  his  fault  in  telling 
the  elevator  operator  to  take  him  to  the  base- 
ment* 4W  U  the  injaz7  occurred  in  mnj  otliar 


way  than  by  the  negligence  of  the  elevator 
operator,  plamtiff  oonld  not  recover,  was  proper- 
ly refuseo. 

21.  TbIAX,— VkBDIOT  — COHrOBMITT  TO  COM- 
PLAINT. 

Where  there  were  coonts  in  the  complaint 
that  claimed  more  than  the  amount  of  the 
verdict,  the  verdict  was  not  excesslTe  because 
It  was  for  a  sum  in  eroess  of  that  c^dmed  in 
two  of  the  counts. 

22.  Dahaobs  —  inxoBMTvaintae  —  Pbuokal 

InjuBiu. 

Where  plaintiff  suffered  great  mental  an- 
guish and  physical  pain  from  his  injuries  sus- 
tained, which  were  permanent  In  character 
and  such  as  would  incapacitate  him  from  per- 
forming manual  labor  in  the  line  of  his  businiess, 
a  verdict  for  $3,500  was  not  excessive.  ■ 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Damages,  {  S72.] 

Appeal  firom  City  Oonrt  of  Montgnnwy; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reportedL" 

Action  by  Charles  H.  Chandler  against  the 
First  National  Bank  of  Montgomery.  From 
a  Judgm^t  for  plalntUt,  defendant  appeals. 
Affirmed. 

Rehearing  denied  January  8,  1906. 

The  appellee  was  empU^ed  by  tbe  a.ppe\- 
lant  to  do  some  work  in  the  elevator  shaft  be- 
tween the  first  floor  and  the  basement  of  the 
bank  building,  and,  aft»  noticing  the  ele- 
vator boy  that  be  had  gone  to  work  and  not 
to  bring  the  elevator  down  to  the  first  floor 
any  more  until  so  notified,  he  b^an  his  task, 
and  while  working  at  It  tbe  elevator  was 
brought  down  by  the  elevator  boy  and  appel< 
lee  was  struck  by  the  elevator,  crushed, 
bruised,  and  otherwise  Injured.  The  com- 
plaint contained  18  counts,  of  which  counts 
2  and  10  wen  stricken  on  the  platntUTs  mo- 
tion. 

The  first  count  was  In  words  and  figures 
as  follows:  **Th6  plaintiff  claims  of  the  de- 
fendant, a  corporation  under  the  banking 
laws  of  the  United  States,  the  snm  of  f  15,000 
damages,  for  this:  That  on  the  22d  day  of 
January,  1903,  the  defendant  was  in  tbe  pos- 
session and  control  of  a  certain  building,  to 
wit,  a  Blx-story  building  on  Commerce  street, 
on  the  first  floor  of  which  it  conducted  its 
business  of  banking,  and  on  the  oth^  floors 
of  which  were  rooms  which  It  rented  for  of- 
fices and  other  purposes.  That  there  had 
been  constructed  In  said  building,  and  de- 
fendant was  operating  on  said  22d  day  of 
January,  lOOS,  a  certain  car.  called  an  'ele- 
vator,* which  ascended  and  dracended  verti- 
cally in  what  was  and  is  known  as  an  'ele- 
vator shaft,'  and  conveyed  said  tenants  and 
other  persons  up  and  down  from  floor  to  floor 
in  said  building.  That  said  elevatOT  was  at 
the  date  aforesaid  in  charge  of  and  operated 
by  one  Archibald  Lewis,  who  was  employed 
by  defendant  for  said  purpose,  and  whose 
duty  it  was  by  means  of  appliances  tn  said 
car  to  apply  and  disconnect  the  motive  power 
as  occasion  required  and  as  he  might  desire 
the  same  to  ascend  or  descrad.  That  on 
tbe  date  aforesaid  plaintiff  was  employed  by 
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def«idant  to  perform  certain  mechaDlcat  la- 
bor in  the  shaft  or  well  of  said  elevator  be- 
low the  ground  floor  of  said  building,  and  pur- 
suant to  said  employmoit  plaintiff  on  said 
date  was  engaged  In  performing  said  labor  in 
said  shaft  or  well  at  the  place  aforesaid. 
That  while  he  was  bo  engaged  in  said  work 
at  said  time  said  Lewis  was  then  and  there 
In  chaise  of  and  operating  said  elevator  as 
aforesaid,  and  Diligently  caused  the  same 
to  descend  Into  said  shaft  to  the  place  where 
plaintiff  was  bo  at  work,  upon  plaintiff, 
wfaereby  bis  body,  to  wit,  shonlders  and  chest, 
were  crushed,  bruised,  and  injured.  Plain- 
tiff avers  that  said  Lewis,  who  was  so  In 
charge  of  said  elevator  at  said  time  and  place 
es  aforesaid,  was  Incompetent  to  operate  the 
same,  by  reason  of  carelessness  and  Inatten- 
tion to  bis  said  duties,  and  that  plaintiff's 
said  Injuries  w^  caused  by  said  incompe- 
tence ;  and  plaintiff  avers  tbBt  at  and  before 
tbe  time  wbea  plaintiff  was  so  Injured  said 
defoidaut  was  lnf(nmed  of  said  incompeten- 
cy of  said  Lewis,  and  tbat  wltli  aoch  in- 
formation it  negligently  retained  and  em- 
ployed said  Lewis  in  such  posltiim.  Plain- 
tiff avers  that  he  lias  suffered  great  mental 
anguish  and  physical  pain  because  of  said 
injury*  and  has  suffered  special  damages,  In 
that  uld  injuries  are  of  a  permanent  char- 
acter, and  now  prevent,  and  will  In  future  In* 
capacitate,  plaintiff  from  engaging  In  man- 
ual labor  in  tbe  Une  of  his  business  as  a 
Joiner  and  cabinet  maker,  or  other  hard  la- 
bw,  for  a  livelihood,  wherefore  be  brings 
thU  suit" 

Tlie  third  count  was :  "Plaintiff  claims  of 
tbe  defendant  the  sum  of  116,000  as  damages, 
and  adopts  as  a  part  of  tbls  count,  and  re- 
affirms and  again  alleges,  all  ttie  averments 
of  tbe  first  count  down  to  the  averment  of 
Incompetency  of  said  employ^,  Archibald  Lew- 
is. And  in  place  of  said  laB^mentioned  a vw- 
ment.  and  all  tbat  followi  It  in  said  count, 
plaintiff  alleges  tbat  said  Archibald  Lewis, 
who  was  80  employed  by  defendant  to  operate 
said  elevator  car,  was  at  tbe  time  aforesaid 
incompetoit  to  safely  operate  the  same  by 
reason  of  his  carelessness  and  inattention 
to  his  duties  in  tbat  respect,  and  that  his 
lucompetmcy  was  known  to  defendant  at 
and  before  the  time  of  plaintiff's  said  in- 
Jory;  and  plaintiff  avers  that,  notwithstand- 
ing defendant  so  Icnew  of  the  Incompetency 
of  said  Lewis,  It  retained  him  In  Its 
ployment  to  operate  said  elevator.  Plaintiff 
further  avers  that  It  was  because  of  said  in- 
competency that  said  Lewis  negligently 
caused  said  elevator  to  descend  in  said  shaft, 
to  the  Injury  of  plaintiff  as  aforesaid." 

The  fourth  count  was  withdrawn. 

The  fifth  count  was  the  same  as  the  first 
count  down  to  and  Including  the  words  "was 
engaged  in  i>erformlng  said  labor  In  said 
shaft  or  well  at  the  place  aforesaid,"  and 
adds:  "Tbat  while  he  was  so  engaged  in 
said  work  at  said  time  and  i^ace  said  ele- 


vator car  descended  down  said  shaft  upon 
plaintiff,  whereby  he  was  greatly  Injured. 
Plaintiff  avers  that  the  descent  of  said  ele- 
vator cor  upon  him  as  aforesaid  was  caused 
by  the  negligence  of  said  Lewis,  who  was  in 
the  service  or  employment  of  the  defendant, 
and  who  had  at  said  time  superintendence  of 
said  car  and  the  motive  power  by  which  the 
same  was  opiated  as  aforesaid,  and  was  so 
caused  'while  said  Lewis  was  In  the  exer- 
cise of  snch  superlntendrace." 

The  sixth  count  was  the  same  as  the 
first  count  down  to  and  Including  the  words, 
"his  shoulders  and  chest  were  crushed,  bruis- 
ed and  injured,"  and  adds:  "Plaintiff  avers 
that  said  injury  was  caused  by  reason  of  the 
negligence  of  A.  M.  Baldwin,  who  was  in  the 
service  or  employment  of  the  defendant,  and 
who  had  superintendence  of  the  person 
operating  said  elevator  intrusted  to  him 
whilst  in  the  exercise  of  such  snpolntend- 
ence." 

The  seventh  count  was  the  same  as  the 
first  count  down  to  and  Including  the  words 
"that  on  the  date  aforesaid  plaintiff  was  em- 
ployed by,"  and  adds  in  the  place  of  the 
word  "defendant"  the  words  "A.  U.  Baldwin, 
who  was  president  of  the  defendant  corpo- 
ration," and  then  continues  as  in  the  first 
count  to  the  end  of  same. 

The  eighth  count  was  the  same  as  the  first 
count  down  to  and  including  the  words  "his 
shoulders  and  chest  were  crushed,  bruised 
and  injured"  and  adds  the  words:  "Plain- 
tiff avers  that  said  injury  was  caused  by  the 
negligence  of  A.  M.  Baldwin,  who  was  then 
in  the  employment  of  tbe  defendant,  and  to 
whose  orders  or  directions  the  plaintiff  at 
the  time  of  bfs  injury  was  bound  to  con- 
form and  did  conform,  and*  that  said  Injury 
to  plaintiff  resulted  from  his  having  so 
conformed.  And  plaintiff  avers,  as  a  part 
of  each  count  of  the  foregoing  complaint, 
numbered  2,  3,  6,  6,  and  8,  that  he  has  be- 
cause of  said  Injury  suffered  great  mental 
anguish  and  physical  pain,  and  has  sustained 
special  damages  in  this:  That  said  injuries 
are  permanent,  and  now  prevent  and  will  In 
future  incapacitate  plaintiff  from  engaging 
in  manual  labor  In  tbe  line  of  bis  vocation, 
to  wit,  mechanical  labor  as  a  Joiner  and 
cabinet  maker,  or  other  profitable  employ- 
ment." 

The  ninth  count  was  the  same  as  tbe 
first  connt  down  to  and  including  the  words 
"his  shoulders  and  chest  were  cmshed. 
brul!!ed,  And  Injured,"  and  adds  the  words: 
"And  plaintiff  avers  that  said  Archibald 
T/ewis.  who  was  so  In  charge  of  said  elevator 
at  paid  time  and  place,  was  Incompetent 
fafply  to  operate  the  same  by  reason  of  bis 
carelessness  and  inattention  to  his  said 
duties,  and  that  plalntlfTs  said  Injuries  were 
canspd  by  said  Incompetence.  Plaintiff  aver* 
that  the  defendant  could,  by  the  exercise  of 
reasonable  diligence  at  and  before  the  time 
said  injury  occnrred,  and  In  time  to  hare 
averted  tbe  tame,  have  informed  Itsdf  of 
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the  nnfltnfiSB  of  said  Lewis,  hj  reason  of  Ills 
carelessnefla  and  Inattention  to  bis  aald 
duties,  to  be  Istrnsted  with  tbe  pertbrmanee 
of  the  thing.  But  plaintiff  aTera  that  the 
defendant  negligently  ftilled  to  Inform  itself 
of  said  Incompetency  of  its  said  employfii 
and  retained  said  Lewis  In  Its  onployment, 
to  the  injniy  of  the  plalntUt  as  aforesaid." 

Tbe  eleventh  connt:  "Plaintiff  dabng  of 
the  defendant  tbe  farther  sum  of  f US,000  as 
damages  for  Oils:  That  defendant  on  the 
22d  day  of  January,  1903,  was  the  owner  of 
a  certain  building  on  Gommerce  street  In  the 
city  of  Montgomery,  Ala.,  known  as  tbe 
'First  National  Bank  Building,*  which  was 
several  stories  high,  and  was  causing  to 
be  operated  a  passenger  elevator  to  carry 
persons  from  one  floor  to  another,  and  prior 
to  said  date  one  Archibald  Lewis  was  and 
bad  been  in  charge  of  and  operating  said 
elevator.  That  said  Lewis  was  Incompetent 
to  operate  or  have  charge  of  the  same,  be- 
cause  of  bis  careleaaness  and  Inattention  to 
bis  duty.  That  on  the  22d  day  of  January, 
1903,  plaintiff  was  employed  by  the  defend- 
ant to  perform  certoin  work  In  tbe  shaft  In 
which  said  elevator  was  worked  and  operat- 
ed. That  while  plaintiff  was  so  employed 
said  I^wls  negligently  caused  or- permitted 
aald  elevator  to  descend  Into  said  shaft  to  the 
place  where  plaintiff  was  working  under  bis 
«ald  employment,  and  upon  plaintiff,  where- 
by his  body  was  greatly  crushed,  bruised, 
and  otherwise  injured.  Plaintiff  avers  that 
said  Lewis  was  so  careless  and  Inattentive 
In  tbe  matter  of  the  discharge  of  his  aald 
duties  that  he  was  an  Incompetent  and  unfit 
person  to  leave  In  charge  of  the  same  while 
plaintiff  was  so  at  work  In  tbe  shaft  of 
said  elevator,  and  that  by  tbe  use  of  reason- 
able diligence  tbe  defendant  could,  in  time 
to  have  averted  said  Injury,  have  ascertain- 
ed the  fact  of  such  Incompetence;  but  plain- 
tiff avers  tliat  said  defendant  negligently  fail- 
ed to  discover  tbe  fact  of  such  incompetency, 
and  left  said  Lewis  In  charge  of  said  elevator 
while  plaintiff  was  so  at  work  as  aforesaid, 
whereby  plaintiff  was  injured  as  aforesaid- 
And  plaintiff  avers  as  parts  of  each  of  tbe 
foregoing  counts  numbered,  respectively,  0 
and  11,  that  he  has,  because  of  said  injury, 
suffered  great  mental  anguish  and  physical 
pain,  and  has  sustained  special  damage  In 
that  said  Injury  is  of  a  permanent  character, 
and  now  prevents  and  will  in  future  In- 
capacitate plaintiff  from  engaging  in  manual 
labor  In  his  vocation  as  a  Joiner,  cabinet 
maker,  and  carpenter,  or  other  profitable 
employment." 

Twelfth  count:  "Plaintiff  claims  of  the 
defendant  the  farther  sum  of  $15,000  as  dam- 
ages, for  this:  That  on  the  22d  day  of  Jan- 
nary,  190S,  defendant  was  matntolnlng  and 
operating  an  elevator  for  the  carriage  of 
passengers  In  Its  building  on  Commerce  street. 
In  the  city  of  Montgomery,  Ala.,  known  as  tbe 
First  National  Bank  Building,  which  said 


elevator  was  then  and  there  In  charge  ot  and. 
operated  by  one  Archibald  Lewis,  who  was 
empU^ed  tor  tbst  purpose  Isj  tbe  d^endant. 
That  on  22d  day  of  January,  1908,  whlle 
plalntiff  was  in  the  shaft  of  said  levator, 
where,  xmder  employment  of  the  defendant, 
he  was  engaged  In  certain  work  in  said  ele- 
vator shaft  said  Lewis  negligently  caused 
or  permitted  said  elevator  to  descend  In  said, 
shaft  vpom  the  body  ot  plaintiff,  whereby 
plaintiff  was  greatiy  Injured.  Plaintiff  avers 
that  said  Andilbald  Lewis  was  at  said  time 
Incompetent  to  discharge  his  said  duties  with 
which  he  waa  Intrusted,  and  that  plalntlff*a 
said  Injuries  resulted  from  such  Incompe- 
tence. That  said  deftedant  then  knew,  w 
witli  iSn  exercise  of  reasonable  diligence  couKL 
have  known,  of  the  Incompetency  ot  said 
Lewis." 

.  The  thirteenth  count  was  the  seme  ae  tlie- 
twelfth  count  down  to  and  including  tbe 
words,  '^atotiff's  said  Injuries  resulted  from 
such  Incompetence,"  and  adds:  "Plalntlfr 
avm  that  said  Archibald  Lewis  was,  by 
reason  of  his  inexperience  and  yoothfulnees. 
Incompetent  to  have  tbe  charge  of  and  to 
operate  said  elevator  at  tbe  time  be  was  em- 
ployed BO  to  do  by  defendant,  and  that  said 
defendant  negligently  employed  said  Lewis  to 
perform  said  duties  without  exerdslDg  rea- 
sonable ear«  to  ascertain  his  fitness  and  com- 
petency to  discharge  the  same;  and  plabitiff^ 
avers,  as  parts  of  the  separate  counts  num- 
bered 12  and  18,  that  said  Injury  to  platotiff 
by  reason  of  the  deecwt  of  said  elevator  upon 
him  consisted  of  bruising,  cm^Ing,  straining,, 
and  Injuring  his  body,  IncInUng  his  neck, 
shoulders,  and  dwst,  wll^  resulting  Inflamma- 
tion and  stiffness  of  his  neck,  whereby  plain- 
tiff has  suffered  great  ptayMeal  pain  amt 
mental  anguish,  and  has  sustained  permanent 
InJuiT,  In  this:  That  he  Is  now  and  will  be- 
In  the  future  Incapadteted  tna  engaglng- 
In  manual  labor  of  his  vocatlcm  of  carpenter. 
Joiner,  and  cabtaet  makw,  or  other  manual 
labor  whereby  plaintiff  can  gain  a  livelihood. 
That  as  a  result  ot  said  Injury  plaintiff  has- 
incurred  a  liability  of  $200  as  reasonable  fees 
for  medical  and  surgical  attention,  medicines, 
eta ;  and  plaintiff  has  therd)y  been  prevented 
from  pursuing  bis  usual  means  of  llvdlbood, 
and  thereby  deprived  of  the  earnings  which 
would  have  accrued  therefrom,  to  wit,  $2,000, 
for  all  of  which  plaintiff  sues." 

The  dctffendant  assigned  many  grounds  of 
demurrer  to  tbe  several  counte  of  the  com- 
plaint To  count  1  we  find  the  following: 
"(1)  It  eomits  on  injury  to  the  platotiff  by 
the  negligence  of  a  fellow  servant,  and  it  is 
not  alleged  that  the  fellow  servant  whose 
negligence  caused  the  Injury  had  any  superin- 
tendence intrusted  to  him,  and  that  said 
negl^rence  occurred  while  the  servant  was  In 
tbe  exercise  of  said  superintendence.  (2> 
It  counts  on  injury  by  the  negligence  of  the 
fellow  servant  and  it  is  not  allied  that  the 
plaintiff  was  bound  to  conform  or  did  con- 
form to  the  wders  or  directions  at  the  fel- 
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low  servant  at  tbe  time  of  Injury,  nor  Ib  It 
alleged  tbat  the  Injury  resulted  from  plaln- 
tUE'B  harfog  conformed  to  the  orders  or  di- 
rections of  a  fellow  Bervant  (3)  It  counts  on 
injury  by  tbe  negligence  of  a  fellow  servant, 
and  does  not  alle^  that  the  Injury  was  caus- 
ed by  reason  of  tbe  act  or  omission  of  a  fellow 
servant  done  or  made  In  obedloice  to  the 
rules  or  regolations  or  by-laws  of  the  master. 
(4)  It  Is  not  alleged  that  the  Injury  was  caus- 
ed by  reason  of  the  act  or  omission  of  a  fel- 
low servant  done  or  made  In  obedience  to  a 
particular  Instruction  given  by  any  person 
del^ated  with  the  authority  of  the  master 
In  that  behalf.  (4%)  No  liabiUty.  (6)  It  la 
not  allied  that  the  elevator  car  was  upon 
any  railroad  or  upon  any  part  of  the  track 
of  a  railroad.  (fS)  It  Is  not  alleged  that  said 
elevator  was  operated  below  the  ground  floor 
of  said  building  to  where  plaintiff  was  at 
work,  but  only  up  and  down  the  six  stories 
of  the  building.  (7)  It  is  not  allied  that  de- 
fendant had  employed  or  Instructed  said 
Lewis  to  operate  said  elevator  below  the 
ground  floor  of  said  building,  where  plaintiff 
was  at  work,  or  that  it  knew  the  said  Lewis 
was  so  operating  it  (8)  It  is  not  alleged  that 
plaintiff  informed  the  defendant  that  Lewis 
was  incompetent  to  operate  said  elevator  by 
reason  of  the  matters  alleged  prior  to  his  In- 
jury, nor  is  it  allied  that  plaintiff  knew 
that  defendant  had  such  information  prior 
to  the  Injury.  (9)  It  is  not  alleged  that 
Lewis  was  in  charge  of  or  operating  the  ele- 
vator when  the  Injury  occurred.  (10)  It  la  not 
alleged  that  tbe  injury  was  caused  by  defoid- 
ant's  employing  and  keeping  in  his  employ- 
ment said  Lewis,  who  was  incompetent,  al- 
though it  is  allied  that  the  injury  resulted 
because  of  the  incompetency  of  said  Lewis, 
(ll)  It  does  not  appear  whether  the  cause  of 
action  is  based  upon  the  negligence  of  Lewis, 
the  incompetency  of  Lewis,  or  the  negligence 
of  tbe  defendant  In  keeping  Lewis  In  its 
empl(Qriiient  (12)  It  is  not  alleged  that 
plaintiff,  before  going  into  tbe  shaft,  did  not 
know  that  Lewis  was  incompetent  (13)  It  is 
not  allied  that  the  defendant  knew  of  Lewis' 
Incompetency  long  enough  before  the  action  to 
act  on  said  knowledge."  (14)  A  combination 
of  grounds  1,  2,  8,  4,  5,  above  assigned.  "(10) 
It  Is  not  alleged  that  said  Injury  was  caused 
by  the  negligence  of  any  one  In  the  employ  of 
defendant,  charged  with  the  duties,  doii^  or 
not  doing  the  acts,  or  anything  with  failure 
to  do  or  not  to  do  which  Is  cliarged  as  a 
cause  of  tbe  injury.  (16)  Because  it  is  not 
alleged  that  any  person  in  the  employ  of  the 
master,  who  was  Intrusted  by  the  master 
with  the  superintendence  of  said  elevator  or 
Its  operation,  knew  or  had  information  of 
the  Incompetency  of  said  Lewis  and  neglected 
to  dlscbai^  it  although  It  Is  alleged  that  the 
defendant  had  knowledge  that  Lewis  was 
Incompetent  and  with  such  knowledge  em- 
ployed or  retained  him."  (17)  Same  as  tbe 
sixteenth,  except  that  "It  is  not  alleged  that 
Lewis  was  retained  in  the  empli^eat  of  fh% 


defoidant  by  the  act  or  omission  of  any 
person  in  the  seryice  of  the  master  done  or 
made  in  obedience  to  particular  Instructions 
of  any  person  delegated  with  authority  of 
the  master  in  that  behalf."  (18)  Same  as  the 
seventeenth.  "(19)  It  is  alleged  that  said  in- 
jury was  caused  by  the  negligence  of  tbe  de- 
fendant and  not  by  the  negUgoice  of  any 
named  servant  of  the  defendant  (20)  It  Is 
alleged  that  defendant  knew  that  the  plain- 
tiff was  In  the  shaft,  but  It  is  not  allied  that 
this  was  known  to  any  particular  person  in 
the  employ  of  the  master  who  had  any  super- 
intendence intrusted  to  him,  and  that  said 
Injury  was  done  by  the  negligence  of  such 
servant"  (21,  22,  and  22^)  In  effect  the 
same  as  (20),  with  slight  change  of  verbiage. 
"(23)  It  is  not  alleged  that  Lewis  knew  that 
plaintiff  was  at  work  in  tbe  elevator  shaft 
at  the  time  Lewis  caused  said  elevator  to 
descend  Into  said  shaft  upon  plaintiff.  (24) 
It  is  alleged  that  Lewis  was  Incompetent  by 
reastm  of  carelessness  and  inattention  to 
duty,  and  that  said  injury  was  caused  by  bis 
incompetency,  which  is  but  another  form  of 
charging  negligence  on  the  part  of  Lewis 
for  which  defendant  is  not  shown  to  be  liable. 
(2!^  Carelessness  and  inattention  is  n^li- 
gence,  and  not  Incompetency,  and  said  count 
does  not  show  defendant  liable  for  the  negli- 
gence of  Lewis.  (25^)  Said  count  does  not 
show  that  the  def«idant  knew  of  Lewis*  in- 
competency or  had  Information  thereof.  (26) 
It  is  not  shown  that  the  Injury  all^;ed  was 
the  proximate  result  of  the  negligence  com- 
plained of.  (26a)  For  aught  that  aiH>ears  the 
plaintiff  had  no  right  to  be  In  said  elevator 
shaft  (26b)  For  aught  that  appears  plain- 
tiff was  trespassing  in  said  elevator  shaft 
(26c)  There  was  no  all^tlon  that  plaintiff 
was  in  the  employ  of  defendant" 

Demurrers  26a,  26b,  and  26c  were  inter- 
posed  to  the  second  cotmt  and  as  they  are 
reassigned  to  other  counts  we  set  them  out 
The  same  grounds  were  assigned  to  the  third 
count  as  to  first  and  second.  To  the  fourth 
count  the  same  grounds  were  interposed  as 
to  the  first  and  second,  but  this  count  was 
withdrawn.  Same  grounds  were  interposed 
to  the  fifth  count  and  to  the  sixth  count  as  to 
first  count  with  additional  grounds  to  sixth 
count  as  follows:  "(1)  It  is  not  alleged  that 
Lewis  negligently  caused  or  allowed  the  ele- 
vator to  descend  upon  the  plaintiff.  •  •  • 
^)  It  does  not  appear  how  the  negligence  of 
Baldwin  caused  the  Injury,  and  (4)  the  said 
count  is  Inconsistent  and  contradictory,  In 
that  it  allies  that  Lewis,  In  operatii^  the 
elevator  car,  caused  it  to  descend  upon  plain- 
tiff, and  that  the  Injury  was  caused  by  the 
negligence  of  Baldwin.  (S)  It  does  not  ap- 
pear that  Baldwin  knew  the  plaintiff  was  in 
the  elevator  shaft  (6)  It  does  not  appear 
whether  the  negl^ence  of  Baldwin  consisted 
in  employing  or  retelnlng  Lewis,  or  in  fall- 
ing to  instruct  Lewis  as  to  plaintiff's  position, 
or  some  Instruction  given  to  Lewis,  or  his 
failure  to  give  instmctloiL  to  Lewis*  w  In  bis 
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fallTiM  to  liaT6  Bald  elevator  In  repair,  ot 
really  In  what  the  negligence  consisted."  De- 
murrera  containing  practically  the  same 
grbnnds  were  Intvpoeed  to  the  other  counts 
of  the  complaint;  and  there  were  demnrrere 
to  the  whole  complaint,  alleging  a  Joinder  of 
counts  seeking  to  recover  vpon  the  common- 
law  llablltty  of  the  defendant  with  coonta 
seeking  to  recover  upon  the  statutory  liability 
of  the  defradant  stated  In  sewal  ways. 

The  defendant  Iiit«rpoeed  a  nimibOT  of  pleas 
to  the  several  counts  of  the  CMupIalnt,  but 
tltese  need  not  be  set  out,  as  the  substance 
of  the  ones  mider  consideration  Is  sufficiently 
set  forth  In  the  opinion.  The  fourth  ground 
of  demurrer  Interposed  to  the  foorUi  plea, 
and  reassigned  as  to  the  tenth  plea.  Is  as 
follows:  "It  Is  not  alleged  In  said  plea  tiiat 
plalntltt  knew  of  tlie  Incompetencgr  of  the 
elevatcHT  boy.  The  pleas  referred  to  were  an 
attempt  to  set  up  contributory  n^l^^ce 
and  asamnptlon  of  rldES  tn  gidng  Into  the 
elevator  shaft,  without  ailing  that  at  the 
time  plalntur  wait  into  the  abaft  to  work  he 
knew  of  the  Incon^tetency  of  the  elevator 
boy." 

Murpl^,  Introduced  ai  a  witness  by  the  de- 
fendant, testlfled  In  response  to  questlonB  by 
plalntUTs  attorney  as  follows:  'It  Is  a  fact 
that  tenants  conqilalned  to  me  that  Archie 
read  on  the  devatw,  and  that  he  was  sleepy 
and  drowsy  when  standing.  Mr.  Ball  otun- 
plalned  to  me  once  or  twice.  I  think  this 
was  after  the  Injuries  oi  Mr.  Ohandlw ;  may- 
be betbre  The  tenants  said  be  was  sleep- 
Ing  several  times  and  reading  bocdEB.**  The 
defendant  asked  to  exclude  this  testimony, 
and  the  court  declined  to  do  so. 

Charges  1  to  6  were  the  affirmative  charges 
with  hypothesis  as  to  the  several  counts  of 
the  complaint  Charge  7:  "If  the  Jury  be- 
lieve from  the  evidence  in  this  case  that  the 
Injury  to  the  plalotiff  was  caused  by  the 
brake  slipping,  then  the  plaintiff  cannot  re- 
cover." Charge  8:  "If  the  Jury  believe  from 
the  evidence  in  this  case  that  Lewis  received 
instmctlons  not  to  run  the  elevator  below  the 
second  floor  of  the  building  and  was  obeying 
said  Instructions,  and  that  while  Lewis  was 
obeying  said  instructions  the  plaintiff  told 
Lewis  that  the  elevator  could  be  brought 
down  and  that  it  would  not  interfere  with 
the  plaintiff  (or  words  to  that  effect),  and 
further  believe  that  Lewis,  after  he  told  him 
as  above  (if  the  Jury  believe  the  plaintiff  told 
Lewis  as  above),  continued  to  operate  said 
elevator  below  the  second  floor  until  plaintiff 
was  injured,  then  the  plaintiff  cannot  re- 
cover," Charge  9:  "If  the  Jury  believe  from 
the  evidence  that  the  Injoty  to  the  plaintiff 
was  caused  either  by  his  own  neglect  hi 
falling  to  take  precautions  for  bis  safety,  or 
if  the  jury  believe  that  the  injury  to  the 
plaintiff  was  caused  by  the  neglect  of  Murphy 
in  telling  Bryant  to  take  the  carpet  to  the 
basement  <m  the  elevator,  or  by  the  fault  of 
Bryant  In  teUlng  the  said  Lewis  (U  be  did  tell 


him)  that  Murphy  said  for  Lewis  to  take  him 
to  the  basement,  or  If  the  jury  believe  said 
Injury  was  caused  In  any  other  way  than  by 
the  neglect  of  Lewis,  the  plaintiff  cannot  re- 
cover, and  the  verdict  must  be  for  the  de- 
fendant." Charge  10:  "If  the  jury  believe 
from  the  evidence  that  the  said  Lewis  was  in- 
structed not  to  operate  the  elevator  below  the 
floor,  and  that  Lewis  obeyed  said  in- 
structions until  Mr.  Pelzer  came,  and  if  the 
Jury  believe  from  the  evidence  that  when  Pel- 
zer came  plaintiff  told  the  elevator  boy  that 
the  elevator  could  be  brought  down  without 
Interfering  with  him  (plaintiff),  and  if  they 
further  believe  that  thereafter  said  Lewis 
continued  to  operate  said  elevator  down  to 
the  first  floor  until  the  plaintiff  was  injured, 
and  the  plaintiff  said  nothing  further  to 
Lewis  as  to  how  far  down  to  operate  the 
elevator,  the  plaintiff  is  not  entitled  to  a  ver- 
dict" Charge  11:  "If  the  Jury  believe  from 
the  evidence  that  Joe  Bryant  was  told  by 
Belton  Murphy  to  take  a  rug  or  carpet  on  the 
elevator  to  the  basement,  and  that  Joe  Bryant 
went  to  the  elevator  and  told  the  elevatw 
boy,  Lewis,  that  Belton  Murpliy  said  for  him 
(Lewis)  to  take  him  (Bryant)  to  the  basement 
and  in  pursuance  of  what  Bryant  said  Lewis 
ran  the  elevator  down  to  the  basement  then 
the  injury  to  the  plaintiff  was  not  caused  by 
the  incompetency  of  Lewis,  and  the  plaintiff 
cannot  recover." 

The  evidence  tended  to  show  tliat  the  plain- 
tiff was  employed  by  the  defendant  bank  to 
do  stnne  work  In  Its  elevator  shaft  between 
the  basement  floor  and  the  first  floor  of  the 
building,  and  he  notified  the  elevator  boy 
that  he  was  going  down  to  work  and  not  to 
bring  the  elevator  down  any  more ;  that  Mr. 
Pelzer  came  in  the  building  and  desired  to 
use  the  elevator,  and  plaintiff  told  the  ele- 
vator boy,  Lewis,  that  he  could  bring  the 
elevator  down  that  time,  but  not  to  do  so 
any  more  until  plaintiff  gave  him  notice  that 
he  was  throv^h.  Plaintiff  was  at  work  on 
a  stepladder  when  the  elevator  came  down 
and  crushed  him.  There  was  evidence  pro 
and  con  as  to  the  Incompetency  of  the  ele- 
vator boy  and  as  to  the  knowledge  of  this 
incompetency  of  the  elevator  boy  on  the  part 
of  the  employer,  the  defendant  bank.  The 
Jury  rendered  the  verdict  for  plaintiff,  as- 
sessing his  damages  at  $3,600.  After  ver- 
dict, but  before  Judgment  was  rendered  there- 
on, the  following  motion  was  made  by  the 
defendant:  "The  defendant  objects  to  the 
rendition  of  the  judgment  upon  the  verdict 
rendered  for  the  reason  that  counts  1,  3, 
and  0  claim  damages  to  the  amount  of 
110,000,  and  counts  12  and  13  claim  damages 
to  the  amount  of  $2,000,  and  the  verdict  Is  a 
genera]  verdict  of  $3,500,  without  stating 
upon  which  count  or  counts  It  is  based,  and 
because  $2,000  is  claimed  in  counts  12  and 
13,  and  the  verdict  Is  for  $3,500,  without 
stating  upon  which  count  it  Is  founded." 
This  motion  was  overruled  by  the  court  and 
the  defoidant  excepted.  Charges  7  to  lit 
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InclnslTe,  and  1  to  6>  Inclusive,  wen  refnaed 
to  tile  defendant 

Thomas  H.  Watts  and  Rnshton  ft  Colonan, 
for  appellant.  J.  M.  Gbllton  and  F.  S.  Ball, 
for  aroelle& 

ANDERSON,  J.  The  counts  to  which  de- 
murrers  were  oyerruled  and  upon  which  this 
case  was  tried  In  the  court  below  are  not 
based  upon  any  statutory  liability  under 
the  employers'  liability  act,  but  se^  to  re- 
coTer  damages  under  the  common  law  for 
the  u^ligence  of  the  niiaster  In  employing 
or  retaining  an  Incompetent  servant  to  run 
and  manipulate  Its  elevator.  The  master 
must  exercise  due  and  reasonable  care  in  the 
selection  of  his  servants,  with  reference  to 
their  fitness  and  comx>etency.  "He  most  also 
exercise  the  same  degree  of  care  In  the  mat- 
ter of  the  retention  of  his  servants  In  bis 
service,  for  his  responsibility  Is  the  same 
whether  the  want  of  skill  of  a  servant,  or 
his  incompetency  from  other  causes,  existed 
when  he  was  hired,  or  has  come  up  since, 
If  he  has  been  continued  in  the  service  with 
notice  or  knowledge,  either  actual  or  pre- 
sumed, of  such  unfitness  by  the  master.  Lia- 
bility on  the  part  of  an  employer  for  an  In- 
jury caused  by  the  Incompetency  of  a  fellow 
servant  depends  upon  Its  being  established 
by  afllrmative  proof  that  such  Incompetency 
was  actually  known  by  the  master,  or  that. 
If  be  had  exercised  due  and  proper  diligence, 
be  would  have  learned  that  which  would 
charge  him  In  the  law  with  such  knowledge. 

*  *  *  The  presumption  Is  that  the  master 
has  exercised  proper  care  In  the  selection  of 
the  servant.  It  Is  Incumbent  on  the  party 
charging  negligence  In  this  respect  to  show 
it  by  proper  evldeuce.  This  may  be  done 
by  showing  specific  acts  of  incompetency  and 
bringing  them  home  to  the  knowledge  of  the 
master  or  company,  or  by  showing  them  to 
be  of  such  nature,  character,  and  frequency 
that  the  master.  In  the  exercise  of  due  care, 
must  have  bad  them  brought  to  his  notice. 
But  such  specific  acts  of  alleged  incompetency 
cannot  be  shown  to  prove  that  the  servant 
was  negligent  in  doing  or  omitting  to  do  the 
act  complained  of.  Bo  it  is  proper,  when 
repeated  acts  of  carelessness  and  Incompe- 
tency of  a  certain  character  are  shown  on  the 
part  of  the  servant,  to  leave  It  to  the  Jury 
whether  they  did  come  to  the  knowledge  of 
the  master,  or  would  have  come  to  his  knowl- 
edge If  he  had  exercised  ordinary  care. 

•  •  •  It  Is  understood,  of  course,  that  the 
incompetoncy  of  the  servant  In  all  cases,  in 
OTd.et  to  charge  the  master,  was  the  prox- 
imate cause  of  the  Injury.  The  mere  fact 
that  the  servant  was  Incompetent  and  the 
master  bad  knowledge  thereof  Is  of  no  Im- 
portance, unless  therein  Is  found  the  cause 
of  the  injury,  or  a  cause  contributory  there- 
to, without  which  It  might  have  been  avoid- 
ed or  not  have  happened."  Bailey  on  Mas- 
ter's Liability  for  Injuries  to  Servants,  47, 
54,  70;  Lanlng  v.  B.  B.  Ca  of  New  York,  49 


N.  T.  621,  10  Am.  Rep.  417 ;  Cihicago  ft  O.  E. 
R.  R.  V.  Ham^,  28  Ind.  28,  92  Am.  Dec 
282;  Michigan  Central  B.  R.  v.  Gilbert,  46 
Mich.  179,  9  N.  W.  243;  Kersey  v.  KanSas 
City  R.  R.,  79  Mo.  362;  Hayes  v.  Western 
R.  R.,  8  Cush.  270;  Johnston  v.  Pittsburgh 
W.  R.  R.  Co.,  114  Pa.  443,  7  Aa  184. 

It  seems  to  be  the  rule  at  law  that.  In 
order  for  the  plaintiff  to  recover  against  the 
defendant,  he  is  bound  to  show  by  affirmative 
testimony:  (1)  Tbat  the  injury  was  the 
result  of  the  act  or  omission  of  some  fellow 
servant;  (2)  that  said  fellow  servant  was  In- 
competent for  the  duty  he  had  to  perform; 
(3)  that  the  fact  of  his  Incompetency  was 
linown  to  the  defendant,  or  that  it  or  Its 
manager  or  superintendents,  acquired  a 
knowledge  of  It  during  bis  employment  and 
before  the  accident,  or  by  due  diligence  could 
have  learned  of  bis  incompetency.  Snod- 
grass  V.  Camegte  Steel  Co.,  173  Pa.  228,  33 
Atl.  1104.  Negligraice  sach  as  unfits  a  person 
for  service,  or  such  as  renders  It  negligent 
in  a  master  to  retain  him  In  the  employment, 
must  be  habitual,  rather  than  occasional,  or 
of  such  a  character  as  to  render  it  imprudent 
to  retain  him  In  service.  A  single  exception- 
al act  win  not  prove  a  person  incapable  or 
negligent  Conrad  v.  Gray,  109  Ala.  130, 
19  South.  39S:  Baltimore  Elevator  Co.  v. 
Neal,  66  Md.  438,  S  Atl.  338;  Harvey  v.  Rail- 
way Co.,  88  N.  T.  481;  Couch  v.  Coal  Co., 
46  Iowa,  17;  Huffman  v.  By.  Co.,  78  Mo.  50. 
It  is  also  a  rule  of  the  common  law,  still  la 
force,  that  if  the  servant  knew  of  the  Incom- 
petency of  the  offending  servant  as  well  as 
the  master,  or  had  equal  knowledge,  and, 
notwithstanding  such  knowledge,  continued 
in  the  employment  without  objection,  be 
waives  the  negligence  of  the  master  In  this 
respect  Lanlng  v.  Railway  Co.,  supra; 
Wright  V.  Railway  Co..  25  N.  T.  666;  Mad 
River  &  L.  E.  R.  R.  T.  Barber,  S  Oblo  St 
563,  67  Am.  Dec.  312. 

The  grounds  of  the  demurrer  to  the  effect 
that  the  complaint  falls  to  aver  that  the  fel- 
low servant  Lewis,  had  any  superlntendoice 
intrusted  to  him,  or  that  It  falls  to  aver  any 
of  the  essentials  to  a  recovery  under  the 
employers*  Itablll^  act  (section  1749  of  the 
Code  of  1896),  were  without  merit  The 
complaint  avers  a  common-law  liability  for 
injuries  due  to  the  negligence  of  Archibald 
Lewis,  resulting  from  the  Incompetency  of 
Lewis,  and  that  defendant  knew  of  his  In- 
competency and  negligently  retained  him. 
If  the  plaintiff  knew  of  the  incompetency  of 
Lewis  before  going  into  the  shaft,  that  would 
he  defensive  matter,  and  It  Is  not  necessary 
for  the  complaint  to  negative  the  fact  Nor 
was  It  necessary  for  the  complainant.  In 
charging  negligence,  to  state  the  quo  modo. 
Chambliss'  Case.  97  Ala.  171,  11  South.  807: 
Davis'  Case.  92  Ala.  300.  9  South.  252,  25 
Am.  St  Rep.  47;  K.  C,  M.  &  B.  B.  E,  Co. 
V.  Sanders.  98  Ala.  293, 13  South.  67;  Oonrad 
V.  Gray,  109  Ala.  130,  10  South.  898.  The 
demurrers  to  the  first  count  were  propo'ly 
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oTwrnled.  The  demurrers  to  tbe  third  count 
are  the  same  as  tbose  filed  to  tbe  flrat.  and 
■Imply  seek  to  "tbresb  over  old  atraw,**  and 
were  properly  overruled. 

Tbe  nlntb  count  charges  the  defendant 
with  negligence  for  the  failure  to  exercise 
reasonable  diligence  to  Inform  Itself  of  the 
unfitness  of  the  said  I^wls,  and  it  was  not 
necessary  to  lay  the  failure  to  some  one  In- 
trusted with  the  managemeut  and  superin- 
tendence. The  demurrers  to  the  count  were 
properly  overruled.  Tbe  demurrers  to  the 
eleventh  count  have  been  treated  under  the 
first  and  ninth  counts,  and  were  pnq^erly 
OTwmled. 

Thedemnrreia  to  the  twelfth  and  tbirteentb 
counts  as  amended  were  properly  overruled. 
We  do  not  nndentand  tbe  amended  counts 
to  be  8  departure  from  the  original  cause  of 
action. 

Tbe  demurrers  to  pleas  6,  8,  and  9  were 
properly  sustained.  The  fact  that  the  plaio- 
tiff  stated  that  be  bad  only  a  small  amount 
of  work  to  do  and  he  would  be  through  with 
It  In  a  few  minutes  did  not  Justify  said  Lewis 
In  causing  said  elevator  to  descend  in  the 
abaft,  wltbln  an  hour,  wltbont  having  first 
ascertained  whether  tbe  ptalntUC  was  In  said 
shaft,  aa  tbe  plea  does  not  aver  that  the  state- 
ment was  made  to  Lewis  <v  any  one  else 
authorized  to  act  upon  the  statement  Wll- 
liamsra  t.  Jonea  (W.  Va.)  27  8.  B.  41X  88 
L.  R.  A.  6M,  64  Am.  St  Rep^  881. 

The  serentii  plea  was  subject  to  the  de- . 
murrer  Interposed.  Tbe  fact  that  the  plain* 
tiff  told  tbe  operator  that  tbe  descent  of  the 
elevator  at  tbe  time  Pelzer  wldied  to  go  up 
to  the  first  floor  could  be  made  waa  no  license 
to  the  operator  to  continue  to  come  down  ox 
to  go  to  the  baaement 

Pleas  10  and  11  set  np  no  defense  to  the 
action,  and  tbe  demurrers  were  properly  sus- 
tained. The  complaint  charges  the  elevator 
boy,  Lewis,  with  being  Incompetent  because 
of  carelessness  and  Inattention,  and  the  fact 
that  be  disobeyed  tbe  defendant's  orders  Is 
but  an  averment  of  his  unfitness  and  does  not 
relieve  the  defendant  from  liability,  as  tbe 
charge  against  the  defendant  is  for  keeping 
an  iLCompetent  servant  If  be  disobeyed  his 
master's  instructions,  that  was  but  an  act 
of  inattention  to  his  duties.  The  authority 
cited  and  relied  upon  by  counsel  for  appellant 
to  sustain  tbe  position  that  the  master  is  not 
liable  for  Injuries  resulting  from  disobedi- 
ence of  his  orders  (Ijaughran  v.  Brewer,  113 
Ala.  CIS,  21  South.  415)  has  no  application  to 
this  case.  In  that  case  tbe  very  gist  of  the 
action  was  tbe  act  or  omission,  made  or  done 
in  obedience  to  tbe  rules  of  the  master  and 
under  the  employers'  liability  act  The  case 
at  bar  is  under  tbe  common-law  liability  for 
keeping  an  Incompetent  servant,  and  dis- 
obedience to  orders  la  but  an  act  of  incom- 
petency. 

It  Is  Insisted,  however,  that  no  sufficient 
ground  of  demnrrtt  was  Interposed  to  the 


tenth  plea.  The  grounds  Interposed  to  the 
fourth  plea  were  set  iq>  to  the  tenth,  and 
we  think  tbe  fourth  ground  thereof  Is  suf- 
ficient to  test  the  sufficiency  of  the  plea. 
It  is  harmless  error  to  improperly  sustain  a 
demurrer  to  certein  pleas,  where  the  de- 
fendant has  the  benefit  of  all  tbe  matters 
set  up  therein  imder  pleas  remaining.  Tay- 
lor V.  Corley,  113  Ala.  680,  21  South.  40i: 
Smith  V.  Helneman,  118  Ala.  195,  24  South. 
304.  72  Am.  St  Rep.  150;  Booth  v.  Etexter, 
118  Ala.  369.  24  South.  405 ;  Farley  Bank  v. 
Henderson,  118  Ala.  441.  24  South.  428.  Tbe 
defendant  got  the  full  benefit  of  plea  12  un- 
der  the  general  Issue. 

Pleas  13  and  14  simply  aver  that  tbe 
plaintiff  knew  of  tbe  said  Lewis'  ability  to 
operate  tbe  elevator,  but  does  not  charge  blm 
with  knowledge  of  tbe  Incompetency  of  tbe 
said  Lewis,  due  to  bis  carelessness  and  In- 
attention, and  tbe  danurrera  were  ptoperly 
sustained. 

The  objection  to  tbe  question  to  the  wit- 
ness Hastings,  "Was  Lewis  a  wide-awake, 
attentive  boy  during  the  time  he  was  engaged 
In  bis  duties?"  was  certainly  not  based  up- 
on a  good  ground,  "that  It  called  for  an  opin- 
ion and  tbe  witness  was  not  an  expert"  We 
do  not  accept  It  as  calling  for  an  opinion; 
but,  If  it  did.  it  related  to  a  subject  that  did 
not  require  expert  evidence  as  to  an  opinion. 
It  requires  no  expert  to  tell  bow  a  person 
looks — if  sleepy  or  awake,  If  mad  or  In  a 
good  humor.  If  excited  or  quiet  and  composed. 
Nor  did  the  court  err  In  excluding  the  an- 
swer. The  answer.  If  an  opinion,  was  but 
the  mere  shorthand  rraderlng  of  tbe  facts, 
and  could  be  given,  subject  to  cross-examina- 
tion as  to  tbe  facts  on  which  it  is  based. 
South  ft  North  Alabama  B.  R.  v.  McLendon, 
63  Ala.  266;  Ralsler  v.  Springer,  38  Ala. 
703,  82  Am.  Dec.  736;  Avary  v.  Searcy,  50 
Ala.  54;  Wharton  on  Evidence,  {  510.  Nor 
did  the  trial  court  err  In  reftfenoe  to  the 
similar  question  to  and  answer  of  the  wit- 
ness Cody. 

The  motion  to  exclude  the  teatlmoi^  of 
Murphy  that  he  had  been  Informed  of  tbe 
conduct  of  Lewis  was  properly  overruled. 
Murphy  bod  testified  that  he  had  charge  of 
the  building;  that  Baldwin,  the  president 
and  tbe  man  who  hired  Lewis,  told  him  "to 
look  after  tbe  operation  of  the  elevator  and 
to  take  charge  of  Archie  Lewis."  It  Is  not 
material  that  be  had  no  authority  to  dis- 
charge Lewis.  He  had  authority  to  look 
after  him,  and  It  was  bis  duty  to  report  bia 
misconduct  to  bis  superior. 

Charges  1  to  6,  Inclusive,  were  properly 
refused.  Tbe  evidence  made  it  clearly  a 
question  for  the  Jury,  and  the  defendant  was 
not  entitled  to  the  general  affirmative  charge 
under  any  of  tbe  counts. 

Charge  7  was  properly  refused.  Even  If 
the  slipping  of  the  brake  caused  the  Injury, 
the  Jury  could  have  found  that  the  slipping 
was  caused  by  tbe  Inattention  or  carelessness 
of  the  elevator  boy  Lewis. 
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Ghai^  11  was  prc^»erl7  rinsed.  If  Mnr* 
phy  told  Bryant  to  go  to  the  basement  In  the 
elevator  and  take  the  rng,  and  Bryant  so 
informed  Lewis,  and  Lewis  took  the  elevator 
down  as  a  result  of  said  Instmctlon,  the  Jury 
conld  have  Inferred  that  Lewis  was  negligent 
In  making  the  descent  without  first  ascer- 
taining If  plaintiff  was  still  in  the  shaft 

Charge  8  was  prop^ly  refused.  Even  If 
plaintiff  did  tell  Lewis  to  bring  the  elevator 
down,  it  was  no  license  to  htm  to  contlnne 
to  do  80.  Besides,  the  plaintiff  testified 
that  he  told  blm  not  to  come  after  that  one 
time. 

Charge  10  was  properly  refused.  If  not 
otherwise  bad,  it  Is  hypothesized  oa  tiie  run- 
ning of  the  elevator  to  the  first  floor,  when 
the  evidence  shows  that  the  Injury  was  caus- 
ed by  running  it  below  the  first  fioor  and  up- 
on the  plaintiff  while  In  the  basement 

Charge  9  was  pnqiierly  refused. .  The  in- 
jury may  have  been  caused  by  Murphy  tell- 
ing Bryant  to  take  the  carpet  to  the  base- 
ment on  the  elevator,  yet  the  Jury  ml^t  In- 
fer that  Lewis  was  n^llgent  In  going  down 
with  the  elevatOT.  It  la  true  the  charge  asks 
a  finding  for  the  d^raidant  If  **the  Injury 
was  caused  any  oth»  way  than  by  the  neg- 
lect of  Lewis."  But  these  are  alternative 
and  disjunctive  postulatl<nis,  all  of  which  ig- 
nore the  negligence  of  Lewis  exc^  the  last 
one. 

Tbexe  was  no  error  in  rendering  the  ver- 
dict for  tS,SO0.  There  Is  nothing  in  the  con- 
tention that  It  was  In  excess  of  the  sum 
claimed  In  counts  12  and  13.  Said  counts 
were  for  $15,500,  and  were  amended  after 
*  demurrer  was  sustained  by  setting  out  epe- 
dal  damages,  and  which  did  not  contain  In 
the  estimate  anything  for  future  Incapacity. 
Besides,  if  said  counts  did  claim  less  than 
the  amonnt  recovered,  there  were  other  counts 
that  claimed  more,  and  the  verdict  was  refer- 
able to  the  good  counts. 

In  view  of  the  evidence,  practically  un- 
disputed as  to  the  character  of  Injuries  sus- 
tained, and  which  are  of  a  permanent  nature, 
we  do  not  consider  that  the  sum  awarded 
was  excessive.  The  motion  for  a  new  trial 
was  properly  overruled. 

The  Judgment  of  the  dty  court  la  affirmed. 

McCLELLAN,  C.  J.,  and  DOWDEIX  and 
DENSON,  33.,  concur. 


MOSS  V.  STATE. 
(Supreme  Court  of  Alabama.   June  SO,  1B05.) 
1.  Receiving  Stolen  Goods— PDnisHUBNT— 

AUTHOBITY  OF  JCBT. 

Under  Cr.  Code  1806,  f  5054,  maklns  the 
offense  of  receiving  stolen  property  punishable 
in  the  same  manner  as  larceny,  and  section 
5050,  providiog  that  one  convicted  of  petit 
larceny  "must  be  imprisoned  in  the  county  Jail 
or  sentenced  to  hard  labor  for  the  comity  for 
not  more  than  12  months,  and  may  also  be 
fined  not  more  than  $500,  at  the  discretion  of 
the  jury,"  a  Jury  finding  one  guilty  of  rec^ving 


stolsn  property  of  the  value  of  leas  than  $5 
has  no  antbonty  to  fix  the  term  of  Impriiton- 
moit  or  bard  ubor  for  tiie  county;  its  dls- 
crethm  relating  to  the  matt^  of  adding  a  fine^ 

2.  SAWD— VEBDIClMSUFnCIIKOT. 

A  verdict  finding  accused  gufl^  of  recdv- 
Ing  stolen  property  of  the  value  of  leas  than  $5 
and  fixing  the  iienklty  at  six  months'  hard  lal>or 
for  the  county,  though  irregular,  because  fixing 
the  penalty,  is  anffident  to  snniort  a  Judgment, 
as  the  part  fixing  the  poDlsbnunt  m^  be  treat- 
ed as  surplusage. 

8.  SaMK— VAI.UX  or  OOODB  Rbobtiih- Statd- 

TOBT  PBOVISIOHB. 

Where,  on  a  trial  for  receiving  stolen 
property  it  did  not  appear  that  the  property 
bad  betm  returned  or  its  value  paid  to  uie  own- 
er, the  market  value  of  the  proper^  was  the 
proper  criterion  of  value,  under  Or.  Code  1896, 
I  6052,  authorizing  a  Judgment  In  favor  of  the 
Owner  for  the  value  of  the  property  w  the 
finding  of  a  verdict  of  conviction. 
4.  Cbocinax.  liAW  —  BrxDsnci  —  HAXxn 
Talus. 

The  price  at  which  an  owner  of  goods  may 
retail  th«D  does  not  necesaarily  fix  their  market 
value,  and  where  a  witness  testified  that  the 
owner  sold  the  goods  at  retail  at  a  price  stated 
it  was  error  to  exclude  a  question  as  to  what 
the  gooda  cost  the  owoor. 

6.  Samk  —  ExcLUBion  of  Bvidbrob  —  Hauc- 

I.ESS  BbBOB. 

Where,  on  a  trial  for  receiving  stolen  prop- 
erty, the  Jury,  on  finding  a  verdict  of  guilty,  did 
not  assess  the  value  of  the  goods,  so  that  the 
same  could  he  taxed  as  an  item  of  costs  against 
accused,  the  error  in  exduding  evidence  showing 
the  market  value  of  the  goods  was  liaimlesa. 
0.  RxoBivina  Stolbr  Goods— Inbtbtjctions. 

Where,  on  a  trial  for  burglary,  larceny,  and 
receiving  stolen  property,  the  Jury  found  ac- 
■  cused  guilty  of  receiving  stolen  property,  the 
refusal  to  give  Instructions  relating  to  the  other 
offenses  charged  will  not  be  considered  on 
appeal. 
T.  Samk. 

An  instruction,  on  a  trial  for  recdving 
stolen  property,  that  If  defendant  Iwught  tbs 
property  from  a  third  pwson,  not  Imowing 
where  the  latter  got  it,  be  was  not  guilty, 
was  properly  refused,  because  defendant,  tnough 
not  knowing  where  the  third  person  got  toe 
property,  might  know  that  It  was  stolen. 

8.  Saue. 

An  instruction,  on  a  trlsl  tor  burglary  and 
receiving  stolen  property,  that  If  defendant 
purchased  the  property  from  his  codefendant, 
and  did  not  know  that  it  was  stolen,  he  should 
be  acquitted,  was  properly  refused,  becanae  Ir- 
noring  the  charge  m  burgury. 

9.  Saice. 

An  InBtructioUj  on  a  trial  for  burglary, 
larceny,  and  receiving  stolen  property,  that  If 
the  Jury  bdieve  the  evidence  they  must  find 
defendant  not  guilty  undw  the  count  charing 
the  olCense  of  receiving  stolw  property  was 
properly  refused,  becanss  bad  in  wtm. 

Appeal  from  City  Court  of  Annlstoo; 
Thomas  W.  Coleman,  Jr.,  Judge. 

"Not  officially  reported." 

Frank  Moss  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  Affirmed. 

Lon  Bush  and  Frank  Moss  were  indicted 
Jointly.  The  first  count  ctiarged  bni^lary 
from  a  railroad  car.  The  second  count  char- 
ged larceny  from  a  railroad  car.  The  third 
count  cbaq^  buying,  recelTlng,  or  conceal- 
ing, or  aiding  in  omcealing,  tiuree  shotguus, 
knowing  th^  ware  stolen  from  a  railroad 
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car.  Tbe  followlog  Instructions  were  refus- 
ed to  defenOant:  "(3)  U  tbe  jury  believe 
from  all  tbe  erldence  that  tbe  defendant  pnrw 
chased  tbe  gun  from  Lon  Bush,  and  did  not 
know  that  tbe  same  was  stolen,  then  your 
verdict  should  be  for  the  defendant  (4)  If 
the  jTiry  believe  the  evidence,  they  must  find 
the  defendant  not  gnllty  under  the  third 
count  of  tbe  indictment  (6)  If  the  Jury 
believe  the  evidence,  they  must  And  tbe  de- 
fendant not  guilty.  (6)  If  the  Jury  believe 
from  the  evidence  that  the  defendant  bought 
the  gun  from  Lon  Bush,  not  knowing  where 
Bash  got  tbe  gun,  then  he  is  not  guilty  under 
tbe  third  count  of  the  indictment** 

Tate  Sc  Walker,  Cor  appellant  Maaacv 
WllBcm.  Atty.  Qen.,  for  tbe  8tat& 

DOWDBLL,  J.  Tbe  Indictment  contained 
three  counts.  The  first  charged  burglary,  the 
second  grand  larceny*  and  the  third  buying, 
receiving,  concealing,  or  aiding  in  conceal- 
ing stolen  property,  etc.  Each  count  charged 
a  felony.  The  defendant  was  convicted  on 
the  third  count  of  a  misdemeanor.  Tbe  ver- 
dict oi  the  Jury  was  as  follows:  "We,  the 
Jiu7t  find  the  defendant  guilty  in  the  third 
count  for  receiving  stolen  property  of  tbe 
valae  of  less  than  five  dollars,  and  fix  the 
penalty  at  six  months'  hard  labor  for  the 
coonty."  The  offense  of  buying,  receiving, 
concealing,  or  aiding  in  concealing,  stolen 
property  is  statute  punishable  in  the  same 
manner  as  larceny.  Cr.  Code  1896,  8  6054. 
In  cases  of  petit  larceny,  under  section  6050, 
tbe  Jnry  may  return  a  general  verdict  of 
guilty,  leaving  to  tbe  court  the  Imposition 
of  punishment  by  Imprisonment  in  tbe  coun- 
ty Jail,  or  at  bard  labor  for  tbe  county,  as 
tbe  law  Intends,  or  they  may,  In  their  discre- 
tion, Impose  a  fine,  not  exceeding  $500.  The 
discretion  of  tbe  Jury  provided  for  In  section 
5050  relates  to  the  matter  of  superadding  a 
money  fine.  Lacey  v.  State.  68  Ala.  886. 
The  Jury  has  no  authority  to  fix  the  term  of 
imprfsonmeut  or  bard  labor  for  the  county. 
It  Is  the  province  and  duty  of  the  court,  un- 
der the  law,  to  do  this.  Moss  v.  State,  42 
Ala.  646. 

The  verdict  In  the  present  case,  although 
Irregular  wherein  it  fixes  the  penalty  at  six 
months'  hard  labor,  is  sufficient  to  support 
a  Judgment  as  that  part  of  it  fixing  the 
punishment  at  hard  labor  will  be  considered 
and  treated  as  mere  surplusage. 

Frank  Sykes,  a  witness  for  the  state,  testi- 
fied on  bfs  direct  examination  that  he  worked 
for  the  Smith-Bcbols-Burnett  Hardware  Com- 
pany, to  whom  the  guns  in  question  were  as- 
signed, and  that  "the  guns  were  worth  ^.50 
to  $6  each."  On  cross-examination,  counsel 
for  defendant  asked  the  witness  if  his  firm 
reteiled  the  guns  for  $4.50  to  $5  each,  and 
witness  answered,  "Tee."  Counsel  for  de- 
fendant then  asked  the  witness  what  said 
guns  cost  his  flrnL  To  this  Question  the 
solicitor  made  a  general  objection,  which 
was  sustained  by  the  court  and  the  defend- 


ant excepted.  It  does  not  appear  from  the 
record  that  the  propa^  in  Question  was  re* 
tamed,  or  the  value  tliereof  paid,  to  the  own- 
er. In  which  case,  under  the  provisions  of 
section  60(Si,  the  aaseeaed  value  of  the  proper- 
ty la  made  an  Item  ot  costs  In  the  case, 
to  be  paid  in  like  manner  as  other  costs  taxed 
against  tbe  defendant,  and,  wboi  paid,  goes 
to  the  owner  of  the  propwty.  In  a  case 
like  the  present  the  mai^et  value  of  *tbe 
property  stolen  is  the  proper  criterion  of 
value.  The  price  at  which  the  owner  of  the 
goods  may  retail  the  same  doee  not  conclu- 
sively or  necessarily  fix  the  market  value. 
Nod  constat  other  owners  of  Uke  goods  might 
retail  in  tbe  same  market  at  a  dUTereait 
price.  Tbe  question  objected  to  was  a  step 
in  the  dlrectl<m  of  getting  a  proper  Taluation. 
Moreover,  tbe  witness  on  Us  direct  examina- 
tion bad  teatlfled  tliat  "tbe  gims  were  worth 
$460  to  ID  each."  But  tbe  Jury  did  not  as- 
sess tbe  value  of  tbe  property,  so  as  the 
same  could  be  taxed  as  an  item  of  costs, 
and  no  Injury,  therefor^  resulted  to  the  de- 
fendant 

There  were  several  written  charges  re- 
fused to  the  defendant;  but,  as  tbe  Jury  by 
their  verdict  acquitted  the  defendant  imder 
the  first  and  second  counts  of  the  indictment, 
charges  numbered  1  and  2  need  not  be  cod- 
sldered.  Charge  6  was  bad,  and  was  proper- 
ly refused.  The  defendant  might  not  have 
known  where  Bush  got  the  gun,  and  yet  have 
known  that  It  was  stolen.  On  the  facts 
hypothesized,  charge  3  was  faulty,  In  that  it 
was  misleading,  and  for  this  reason,  if  for 
no  other,  was  properly  refused.  On  the  facts 
hypothesized,  tbe  charge  of  burglary  was 
ignored.  The  defendant  might  not  have 
known  that  the  gun  he  purchased  from  Bush 
was  stolen,  and  yet  have  aided  to  the  bur- 
glary. Tbe  fourth  chaise  was  bad  In  form 
and  was  properly  refused.  The  fifth  charge 
was  tbe  general  affirmative  charge,  and  no 
«rror  was  committed  In  its  refusal. 

We  find  no  reversible  error  in  the  record, 
and  tbe  Judgment  will  be  affirmed. 

McCLELLAN,  C  J.,  and  TTSON,  SIMP- 
SON, and  DBNSON,  JJ.,  concur. 


STBPHBNS  V.  DAVIS. 

(Supreme  Court  of  Alabama.  June  SO,  190Si) 

1.  Justices— Dx  Facto  Justice. 

Wbere  a  Justice  was  elected  and  commis- 
sioned in  1900  (Code  1896,  Sfi  2658,  8055),  mak- 
ing bis  term  of  ofBce  four  years  from  tbe  1st  of 
September  after  the  election  and  until  bfs  suc- 
cessor is  elected  and  qualified,  and  hj  a  chaoge 
in  tbe  election  law  (Acts  1903,  pp.  449,  460, 
${  24,  27)  the  election  of  his  successor  was 

EOBtponed  from  August  until  November,  1904, 
e  was,  at  tbe  time  be  rendered  a  Judgment  on 
November  5,  1904,  at  least  a  de  facto  officer. 

[Ed.  Note. — For  cases  in*point  see  voL  81, 
Cent  Dig.  JusticM  of  tbe  Peacsk  U  8b  l&l 
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2.  Same— Judgment  or  JvsnOE— Validitt. 

A  Judgment  rendered  hj  a  At  facto  justice 
of  the  [>eace  is  valid. 

[Ed.  Note.— For  cases  in  pctot,  lee  ToL  87, 
Gent  INK.  Officers,  1 173.] 

3.  ATTACHMKHT  —  jDDQMniT  AGAnm  Db- 
RNDAHIV-AOAIEmr  SUBBTIEB— VAXJDITT  AB 

TO  Defendant. 

A  judgment  against  an  attachment  defend- 
ant was  valid  as  against  him,  though  It  in- 
cluded the  sureties  on  his  repJevin  bond,  when 
b7  the  express  provisions  of  Code  1896.  {  556, 
a  judgment  is  not  to  be  rendered  against  the 
sureties  until  the  expiration  of  80  aays  after 
the  judgment  against  defendant. 

tE!d.  Note. — For  cases  in  point,  see  voL  90, 
Cent  Dig.  Judgment,  SS  415-117.] 

Appeal  f^om  City  Conrt  of  Benemer;  Wil- 
liam Jackson,  Judge. 

"Not  officially  reported." 

Certiorari  by  Bob  Davis  to  review  a 
Jostlce's  judgment  in  an  action  by  C  H. 
Stephens  against  him.  From  a  judgment 
quashing  the  judgment,  plaintiff  in  the 
action  appeals.  Reversed,  and  certiorari  dis- 
missed. 

This  case  was  b^un  in  the  justice  conrt 
by  attadbment  for  rent  There  was  judg- 
ment for  plaintiff  for  $30,  in  which  judi^rat 
the  justice  Included  the  names  of  the  persons 
who  were  on  defendant's  replerln  bond.  At 
a  later  date,  on  motion  of  plalntilC,  the  bonds- 
men named  In  the  judgment  were  stricken 
out,  and  the  judgment  amended  so  as  to 
make  it  a  judgment  against  the  defendant, 
condemning  the  property  attached  to  be  sold 
for  ttw  payment  of  the  judgment  and  costs. 
The  defendant  at  a  still  later  date  had 
certiorari  awarded  him,  carrying  the  case  to 
the  dty  court  of  Bessemer.  It  was  a  com- 
mon-law certiorari,  and  sought  to  have  the 
Judgment  of  the  justice  court  annulled  for 
want  of  jurisdiction  and  because  of  the  jndg- 
ment  rendered  against  the  bondsmen  on  de- 
fendant's replevin  bond. 

B.  O.  Jones,  for  appellant  Pinkn^  Scott 
ft>r  appellee. 

ANDERSON,  J.  The  Judgment  sought  to 
be  quashed  was  rendered  by  one  Tillman  on 
the  5th  day  of  November,  190i.  Tillman  was 
elected  and  commissioned  a  justice  of  the 
peace  In  the  year  1900,  and  section  2658  of 
the  Code  of  1896  provides  that  be  shall  hold 
said  office  for  four  years  and  until  his  suc- 
cessor is  qualified.  Section  3055  of  the  Code 
of  1896  made  the  term  four  years  from  the 
1st  of  September  after  the  election,  which 
was  in  August,  "and  until  his  successor  Is 
elected  and  qualified."  By  a  change  in  the 
election  law  (Acts  1908,  pp.  449,  460,  f|  24^ 


27}  the  election  of  a  successor  was  postponed 
from  August  until  November,  1904.  It  is 
not  necessary  for  ns  to  determine  whether 
Tillman  was  an  officer  de  jure  from  the  1st 
of  September  until  the  election  and  Qualifica- 
tion of  his  successor  in  November,  or  that 
his  term  expired  within  a  reasonable  time 
after  the  1st  of  September,  1904,  under  the 
rule  laid  down  by  this  court  In  the  case  of 
City  Council  of  Montgomery  v.  Hughes,  65 
Ala.  201,  and  that  be  ceased  to  be  an  officer 
de  jure,  as  he  was  clearly  an  officer  de  facto 
at  the  time  the  judgment  was  rendered.  The 
rule  is  well  settled  tliat  official  acts  of  an 
officer  de  facto  are  just  as  valid,  for  all  pur- 
poses, as  those  of  an  officer  de  jure,  so  far 
as  the  public  and  third  persons  are  concerned. 
Cary  v.  State,  76  Ala.  78;  Joseph  v.  Caw- 
thom.  74  Ala.  411;  Wilcox  v.  Smith.  5  Wend. 
231,  21  Am.  Dec.  218;  5  Am.  &  Vtag.  Ency. 
Law  (Ist  Ed.)  p.  lOB,  notfc 

As  the  act  creating  the  inferior  court  of 
Bessemer,  and  which  attempted  to  deprive 
justices  of  jurisdiction  In  attachment  caf^es, 
has  been  held  unconstitutional  by  this  court 
in  the  case  of  Tillman  v.  Porter,  38  South. 
647,  the  justice  had  jurisdiction  in  the  at- 
tachment case. 

The  judgment  In  this  case  could  not  have 
been  on  the  bond,  and  can  be  fully  supported 
by  the  record  as  a  valid  judgment  as  against 
the  defendant  Davis;  but  it  impr(^rly  in- 
cluded his  bondsmen,  the  other  defendants, 
and  was  therefore  void  as  to  them.  The 
other  defendants  were  simply  sureties  upon 
a  bond  executed  under  section  555  of  the  Code 
of  1896,  and  a  judgment  could  not  have  been 
properly  rendered  against  them  for  30  days 
after  the  rendition  of  the  judgment  against 
the  defendant  and  only  thai  In  the  event 
the  bond  had  been  properly  returned  for- 
feited. Section  556,  Code  1896.  But  this 
In  no  sense  rendered  the  judgment  void  as 
to  the  defendant  Davis. 

It  is  needless  for  this  court  to  determine 
the  validity  of  striking  the  bondsmen  from 
the  judgment  at  a  later  date.  The  motion 
was  made  by  the  plaintiff,  and  he  cannot 
complain;  and  as  the  bondsmen  were  thereby 
released  from  the  judgment  they  cannot  com- 
plain, and  in  fact  are  not  complaining,  as 
they  do  not  join  In  this  proceeding. 

The  judgment  of  the  city  court  In  quash- 
ing the  judgment  against  the  defendant 
Davis  is  reversed,  and  one  Is  here  rendered 
dismissing  the  certiorari. 

Reversed  and  rendered. 

McCLBLLAN.  a  J^  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 
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Saprane  Goart  of  Florida,  Division  A.  Dec. 
19,  1906.) 

1.  Rkfokuatioh  of  InsEBOicBnTS  —  Wmur 
Orantxd. 

Wlten  u  agreement  hu  been  actaall; 
entered  into,  but  the  contract,  deed,  or  other 
instnunent,  in  Its  written  form,  does  not  ex- 
pren  what  was  really  intended  by  the  parties 
thereto,  equity  tias  jorisdiction  to  reform  the 
written  inatniment,  bo  as  to  make  it  oonfinw 
to  Uie  intuition,  agreement,  and  ondentanding 
of  all  the  parties. 

(Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Reformation  of  Inatmments,  H  08- 
71.] 

2  BTjDBnci— Paboz.  BnDinoB— Ambiguous 

COHTBAXnC. 

If  a  written  oonttsct  is  ambignous  or  ob- 
flcnre  in  its  terms,  so  that  the  contractual 
intention  of  the  parties  cannot  be  understood 
from  a  mere  inspection  of  the  instrument,  ex- 
trinste  evldmce  of  the  subject-matter  of  the 
contract,  of  the  relations  of  tlie  parties  to  each 
other,  and  of  the  facts  and  circomstanceB  sur- 
rounding tbem  when  they  entered  into  the 
contract,  may  be  received  to  enable  the  court 
to  make  a  proper  interpretation  of  the  instm- 
menL 

[Bd.  Note.— For  cases  in  point,  see  voL  20^ 
Cent.  Dig.  Bridenee,  i  2071.] 

8.  BXFOKMATIOIt  OF  iKSTBTTUBntS  —  DlXDB — 
AOBEBUEHT  OF  PaBTIES. 

Where  a  deed  conveying  title  to  land  and 
reserving  to  the  grantor  uae  timber  tiwreon, 
to  be  removed  one  half  In  five  years  and  the 
other  half  in  ten  years,  also  contains  a  covenant 
that  the  grantor  "will  cot  the  pine  trees  off  of 
sncb  parts  of  the  said  lands  required  by  the" 
grantee  "for  improvoDwits,**  and  it  is  not  made 
clear  by  the  deed  bow  mudi  of  ssid  land  whs 
agreed  upon  as  required  for  such  Improvements, 
a  court  of  equity  has  the  i>ower,  upon  proper  al- 
legations and  proof,  to  reform  the  deed,  so  as 
to  make  It  express  the  real  agreement  of  the 
parties  as  wtered  into  by  them. 

[Bd.  Note^For  cases  in  point,  see  tdL  42, 
Cent  Dig.  Befwmation  of  Instraments,  H  6&- 
70-1 

4.  Save— Bnx  to  Refobm. 

Where  a  bill  for  the  reformation  of  a  writ- 
ten instnunent  suflSciently  states  the  agreement 
of  the  parties,  and  alleges  the  mistake  of  the 
scrivener  in  omitting  to  fully  or  sufficiently  set 
forth  the  agreement  in  the  written  instrument, 
and  alleges  that  the  complainants  executed  the 
instrument  In  the  belief  that  it  did  amply  set 
forth  the  agreement  of  the  parties,  wh«i  in 
reality  it  does  not  fally  contain  such  agreement, 
and  states  the  injury  to  the  complainants,  and 
no  o^ligence  of  the  complainants  is  shown,  a 
demurm  to  the  bill,  on  the  ground  that  it  is 
without  equity,  la  proper^  overruled. 

[Ed.  Not«.^For  cases  in  point,  see  voL  4St, 
Cent.  Dig.  Reformation  of  Instruments,  H  70^ 
141-144.] 

8.  Same— Bvidbrce. 

While  equity  will  reform  a  written  Instru- 
ment when  by  a  mistake  It  does  not  contain  the 
tme  agreement  of  the  parties,  yet  It  will  only 
do  so  when  the  mistake  Is  plain  and  the  proof 
full  and  satisfactory.  The  writing  should  be 
deemed  to  be  the  sole  expositor  of  the  intent  of 
the  parties  nnW  the  contrary  is  established  be> 
yond  reasonable  controversy. 

[Ed.  Note. — Far  cases  In  wdnt.  see  v<^  ^ 
Ceat.  Dig.  Reformation  of  tnstraments,  H  69, 
157,  158.1 

6>  CONTBACr— CONSTBUCTION. 

In  construing  the  different  provisimis  of  a 
contract,  all  most  bs  so  constnw^  it  U  can 
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reasonably  be  done,  as  to  give  effect  to  each.  If 
one  interpretation,  looking  to  the  other  pro- 
visions of  the  contract  ana  to  its  general  scope, 
wonld  lead  to  an  absurd  condu^n,  such  in- 
terpretation must  bo  abandoned,  and  that  adopt- 
ed which  will  be  more  consistent  with  reason 
and  probability. 

[Bd.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  }S  734,  7S5.] 

7.  RBFOBMATION  of  iKBTBUMBlfTB— BVIDBItCE. 

The  testimoiv,  taken  In  connection  with 
the  provisions  of  ue  Instrument  sought  to  be  re- 
formed, makes  a  proper  showing  for  relief  by 

reformation. 

8.  Equity— EixcEPTioHB  to  TiaTiMOHT— Be- 
quest FOB  Rulings. 

It  is  the  duty  of  counsel  to  present  the  ex- 
ceptions taken  to  testimony  to  the  chancellor 
and  to  ask  his  rulings  thereon  at  or  before  the 
final  hearing;  and,  where  the  request  for  such 
rulings  Is  made  for  the  first  time  In  a  petition 
for  rehearing,  the  chancellor  may  for  that 
reason  alone  refnse  to  enter  Us  rulings. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Santa  Rosa 
County:  C.  B.  Parkbill,  Judge. 

Bill  by  O.  Parodl  and  wife  against  Henry 
F  .TacobB,  administrator  of  J.  H.  Dlckersou. 
Decree  for  complainants,  and  defendant  ap- 
peals. Afflnned. 

Tlie  appellees  filed  a  Mil  in  tbe  circuit 
court  for  Santa  Rosa  covnty  for  tbe  refwiua- 
tlcm  of  on  instnunent  in  wrlttng  and  for 
an  Injunction  to  reatraln  the  defendant  from 
prosecuting  a  aoit  at  law  for  damages  under 
said  inatniment  In  vritinK. 

ThB  Inatrnment  louKht  to  be  reformed  is 
a  deed  of  conrevftnoe  made  by  O.  Parodl  and 
wife  to  J.  H.  Didceraon,  corerlng  about  2,200 
acrra  of  land  In  Sante  Boaa  comity,  Fla. 
Tbe  deed  alao  cmtalna  the  folloiring  pro- 
Tislons; 

"The  parties  of  the  first  part  reaerva  from 
this  conTeyance  all  the  pbie  trees  and  wood 
now  upon  the  said  land,  and  the  right  to  box 
the  same  for  turpentine  purpoees,  and  Uie 
right  to  enter  upon,  pass  over,  across  and 
throngb  the  said  laiid  wldi  men,  animals, 
carts  and  vahldes,  tor  tbB  purpose  ftf  w<nrk- 
Ing  *the  said  trees  and  woo^  on  said  land, 
and  r«noTlng  the  turpentine  therefrom,  and 
also  for  the  purpose  of  cutting  and  mnoving 
the  said  pine  trees  and  other  woods  or  any 
part  thereof. 

"The  reservation  herein  shall  apply  to  one- 
half  of  the  above-described  lands  for  a  period 
of  five  years  from  the  date  hereof,  which 
one-half  is  to  be  selected  by  the  parties  of 
the  first  part  and  the  other  half  for  tbe 
period  of  ten  ytars  from  the  date  hereof,  and 
at  the  expiration  of  these  respective  periods 
all  tbe  rlf^ts  reserved  herein  by  the  said  par- 
ties of  the  first  part  shall  terminate. 

"The  parties  of  the  first  part  hereby  grant 
to  the  party  ct  the  second  part  his  heirs  and 
assigns,  from  the  date  hereof,  tbe  right  to 
use  such  wood  from  the  above-described 
lands  as  may  be  necessary  for  fuel  and  do- 
mestic purposes  for  his  own  uses,  on  the 
said  lands,  also  all  Ihe  pine  trees  Ims  than 
ten  Inches  diameter  at  three  fdet  from  tbe 

Digitized  by  GooQle 


884 


89  SOUTHBBN  BEPOBTIiB. 


Vronnd  after  having  been  worked  for  tnr^ 

pentlne  purposes. 

"The  parties  of  the  first  part  covenant  and 
agree  with  the  party  of  the  second  part  that 
whenever  the  party  of  the  second  part  shall 
require  any  part  of  the  said  lands  for  Im- 
provements that  the  parties  of  the  first  part 
will  cut  the  pine  trees  off  of  such  parts  of 
the  said  lands  required  by  the  party  of  the 
second  part  for  Improvements  and  remove 
the  tops  of  same,  conditioned  upon  the  party 
of  the  second  part  paying  the  parties  of  the 
first  part  three  cents  per  cubic  foot  for  all 
logs  so  cut,  such  logs  then  to  be  the  prop- 
erty of  the  party  of  the  second  part  Wood 
to  be  taken  ofT  clean  as  gone  over.*' 

The  complainants  allege  In  their  bill,  In 
substance,  that  the  complainant  6.  Parodl, 
with  other  persons  as  partners  nuder  the 
name  of  Parodl  &  Oo.,  were  and  are  engaged 
In  the  business  of  mannfaeturlng  pltcb-plne 
lumber;  that  Q.  Parodl  bought  the  land 
mentioned  In  the  deed  In  his  own  name  for 
said  firm  for  the  purpose  of  using  the  tim- 
ber thereon  to  be  manufactured  as  aforesaid; 
that  '*the  defendant,  knowing  the  purposes 
tor  whtcA  said  lands  had  been  purchased 
and  were  then  held  by  the  complainant  G. 
Parodl.  negotiated  with  the  said  complainant 
a  proposition  to  boy  the  land  from  the  said 
complainant,  leaving  to  the  latter  the  wood 
and  logs  thereon  and  the  prlvll^e  of  cutting 
the  same,  and  proposing  to  agree  to  a  reason- 
able time  In  which  the  said  firm  should  get 
the  said  wood  and  logs  off,  and  stating  that 
he  desired  to  reside  on  a  part  of  the  said  land 
and  have  the  remalndra-  fi>r  a  cattle  range, 
which  would  not  interfere  with  the  owner- 
ship of  the  complainant  G.  Parodl  In  and  to 
all  trees  on  said  land  and  hto  right  to  re- 
move the  same  whenever  he  saw  fit,  within 
reasonable  limits  of  time,  except  to  a  small 
portion  of  said  land,  which  the  defendant 
would  desire  to  have  cleared,  and  upon  which 
he  would  erect  a  residence,  and  which  he 
would  Improve  In  the  way  and  to  the  extent 
usual  with  country  residences  in  said  codnty; 
that  complainant  G.  Parodl  was  willing  to 
sell  upon  the  general  terms  Just  stated, 
whereby  the  firm  would  retain  practically 
all  the  logs  upon  the  land,  and  deliver  to 
defendant  the  full  use  and  ownership  there- 
of, with  the  exception  of  the  residence  and 
Its  incident  improvements,  only  after  the 
said  firm  had  had  ample  opportunity  to  tur- 
pentine and  remove  the  pitch  pine  trees  and 
the  wood  therefrom;  that  the  complainant 
G.  Parodl  stated  to  the  defendant  that  be, 
complainant,  would  not  consent  to  cut  or  sell 
the  trees  from  or  to  clear  any  large  portion 
of  the  land,  but  that  he  would  be  willing  to 
CMitract  as  requested  by  complainant  as 
just  hereinabove  set  forth;  that  accordingly 
a  contract  was  made  between  complainant 
G.  Parodl  and  defendant  that  said  complain- 
ant and  wife  would  execute  and  deliver  to 
defendant  a  deed  conveying  to  defendant 
tftie  to  said  land,  but  reserving  to  the  com- 


plainant the  wood  and  trees  thereon,  wltb 
exertions  not  necessary  to  be  herein  set 
forth,  but  that  defendant  might  at  any  time 
he  desired  erect  a  small  residence  upon  any 
part  thereof,  and  clear  and  improve  a  small 
portion  of  the  land  about  said  residence, 
for  the  purposes  usually  Incident  to  such  a 
residence  in  said  country,  to  wit,  for  a  house 
yard,  garden  for  the  raising  of  produce  for 
himself  and  family,  and  a  small  pasture  for 
Cows  or  horses  used  by  him  for  domestic 
purposes,  and  that  the  complainant  G-  Parodl 
ahould,  at  the  defendant's  request,  clear  (by 
cutting  the  pine  trees  therefrom  and  re- 
moving the  tops  of  same,  clearing  the  wood 
therefrom  as  the  clearing  was  done)  the 
land  required  by  defendant,  without  com- 
pensation by  the  defendant,  but  that  the  de- 
fendant should  take  and  pay  for  all  the  saw 
logs  cut  In  such  clearing  the  sum  of  three 
cents '  per  cubic  foot;  "that  In  accordance 
with  said  contract  the  complainant  and  his 
wife  proceeded  to  cause  to  be  drafted  a 
deed  to  convey  the  said  land  and  to  em- 
brace the  contract  hereinbefore  mentioned," 
as  well  as  other  agreements  and  stlpnlations 
and  reservations  which  It  Is  unnecessary  to 
set  forth,  and  the  clerk  employed  to  draw 
the  said  Instrument  drafted,  and  the  com- 
plainant and  his  wife  executed,  a  deed  and 
^reement,  a  copy  of  which  is  attached  to 
and  made  a  part  of  the  bill:  that  the  said 
Instrument  contained  the  stlpnlatl(His,  reser- 
vations, and  covenants  agreed  upon  by  the 
complainants  and  defendant,  except  that  it 
does  not  define,  as  did  the  contract  made  be- 
tween the  complainant  G.  Parodl  and  the 
defendant,  the  nature  and  extent  of  the 
Improvements  to  which  the  defendant  might 
require  the  land  to  be  cleared  as  aforesaid 
by  the  complainant;  that  the  draftsman  of 
said  contract,  although  aware  of  the  agree- 
ment hereinbefore  set  forth,  omitted  by  mis- 
take to  ^eclfy  the  nature  and  extent  of  the 
said  improvements,  but,  as  appears  by  said 
deed  Inserted  In  said  Instrument  and  stipula- 
tions therein  contained,  that  whenever  the 
defendant  should  require  any  part  of  the 
said  land  for  improvemento  the  complain- 
ants should  clear  the  same  by  cutting  the 
pine  trees  therefrom,  etc.,  as  therein  set 
forth,  that  cmnplainants  executed  the  said 
instrument  In  the  belief  that  it  amply  set 
forth  the  cmtract  as  aforesaid,  and  that  the 
Improvements  th«ein  mentioned  meant  the 
Improvements  contracted  about  by  them  a> 
aforesaid;  that  shortiy  after  the  execntton 
and  delivery  of  the  deed  the  defendant  an- 
nounced to  the  complainant  G.  Parodl  Oat 
he  was  prepared  to  have  cwnplalnant  carry 
out  his  contract  to  clear  the  land  required 
to  be  cleared  under  complainant's  obligation 
contained  In  the  contract  and  designated 
to  complainant  a  parcel  of  land  containing 
about  60  acres  and  said  to  complainant  that 
that  was  the  land  which  he  required  to  be 
cleared  under  the  contract;  that  defend- 
ant "proposed,  bowew,  that  lartaad  at 
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compIainanfB  clearing  it  and  cbarglas  him 
with  the  contract  price  per  foot  for  tl»  tim- 
ber cut  therefrom  be  (defesidant)  ehould 
clear  It  and  at  his  own  expense  take  all  tbe 
timber  and  wood  thereoa  and  pay  the  com- , 
plalnant  therefor  the  som  of  126;  that  tble 
arrangement  was  made  and  the  money  paid, 
and  the  complainants,  bellerlng  that  their 
oUlgation  as  to  said  clearing  had  been  fnl- 
fllled,  dismissed  tbe  matter  from  their 
minds";  that  thereafter  tbe  defendant  In 
writing  required  the  complainant  to  take  and 
remove  the  timber  and  wood  from  about 
500  acres  of  said  land,  or  about  one-flftb 
of  the  whole;  that  complainants  declined  to 
comply,  and  suit  has  been  brought  by  de- 
fendant, claiming  damages  of  complainant 
for  an  alleged  breach  of  said  contract;  that 
the  enforcem«it  of  the  contract  as  now  con- 
strued by  tbe  defendant  would  cause  the 
complainant  great  losses  which  are  fully  set 
out  In  tbe  bill.  The  oath  to  the  answer  was 
expressly  waived  In  the  bill. 

Tbe  bill  of  complaint  was  demurred  to  on 
the  grounds  that  it  was  without  equity, 
that  complainants  have  adequate  remedy  at 
law,  and  that  complainants  had  been  guilty 
of  such  gross  negligence  as  not  to  entitle 
them  to  any  relief  In  a  court  of  equity. 

The  demurrer  was  overruled,  and  the  de- 
fendant answered.  Subsequent  to  this  the 
defendant  died,  and  his  administrator  was 
by  order  of  tbe  court  made  party  defendant. 

An  answer  filed  for  the  defendant  admin- 
istrator denies  the  material  allegations  of 
the  bill,  and  avers.  In  brief,  that  he  was 
not  advised  of  the  purposes  for  which  the 
complainant  bought  the  lands  in  question; 
that  the  complainant  O.  Parodi  and  his 
agents  solicited  the  late  J.  H.  Dlckerson.  to 
purchase  the  mentioned  lands;  that  these 
negotiations  continued  for  some  time,  and 
It  was  finally  decided  that  the  broker  and 
agents  of  the  complainants  should  prepare 
a  contract  and  submit  the  same  to  the  par- 
ties; that  said  contract  so  prepared  was  not 
satisfactory  to  complainants,  and  said  com- 
plainants caused  a  contract  to  be  drawn  and 
submitted  tbe  same  to  tbe  defendant ;  that  de- 
fendant, believing  that  it  contained  tbe  stipu- 
lations and  agreement  that  complainant  was 
wining  to  agree  to,  took  the  contract  so  pre- 
pared and  examined  the  same,  and  made  such 
changes  as  In  his  opinion  were  reasonable  and 
necessary,  and  offered  tbe  same  to  tbe  com- 
plainant; that  thereupon  complainants  ex- 
ecuted said  contract  as  It  now  stands ;  that  the 
terms  of  tiie  contract  therein  mentioned  were 
not  first  agreed  on  verbally  and  then  reduced 
to  writing;  that  tbe  terms  and  stipulations 
contained  in  said  contract  were  not  fully 
and  finally  determined  and  agreed  upon  un- 
til the  said  C(mtract  was  drawn  by  com- 
plainants, submitted  to  defendant,  and  finally 
executed  by  the  complainants ;  that  the  con- 
tract made  and  entered  Into  by  defendant 
was  tbe  contract  as  contained  In  tbe  exhibit 
attached  to  the  bill  of  complainant;  that 


there  was  no  mlstiAe  on  the  part  of  the 
dtfimdant  as  to  the  terms  of  IJw  contract 
mentioned,  or  on  ttie  part  of  tlie  clerk,  but 
tbe  contract  Instead  of  being  first  agreed 
on,  was  prepared  by  complainant  and  eob* 
mitted  to  defendant  as  aforesaid;  ftat  it 
there  wan  any  mistake  on  the  part  of  tbe 
complainant  It  was  dne  to  his  own  gross 
negligence,  and  was  not  dne  to  any  default 
on  the  part  of  defendant  or  any  rqiresenta- 
tlons  made  by  blm ;  13uit  defendant  paid  the 
consideration  mmtlfmed  Id  said  contract,  to 
wit.  $2,000,  with  the  honest  belief  that  he 
woQld  reeelTe  all  the  benefits  and  odTantages 
of  all  the  coTOiants,  stipulations,  and  provi- 
sions contained  In  said  contract  as  it  now 
stands,  and  tha^  but  fbr  a  st^atlon  In 
said  contract  that  cinnplatiuuit  would  dear 
snclh  part  of  said  lands  as  defendant  re- 
quired fur  Inqwovements,  defendant  wonld 
nerer  hare  entared  into  said  contract;  that, 
shortiy  after  ooDiplalnant  and  defendant  en- 
tered into  said  contract,  the  wife  of  defend- 
ant, Urs.  TUckenaOf  exinvssed  a  wish  to  pre- 
serve tiie  trees  <m  a  portion  of  said  land 
for  shade  and  wnamental  purposes ;  that 
thereiqwn  complainant  and  defoidant  entereff 
into  an  screement  by  wbSxb  defendant  should 
own  absolutely  all  of  the  growing  trees  <m 
said  portion  and  should  pay  complainant 
therefor  the  sum  of  $26;  that  the  money, 
was  paid  and  tbe  transacti«i  etosed;  that 
the  purpose  of  said  agreonent  was  to  take 
out  of  Uie  operation  of  the  contract  said 
porti<Hi  ct  said  lands.  In  order  that  the  de- 
fendant might  preserre  soeh  trees  as  he  de- 
sired fer  shade  and  omamental  purposes 
on  said  parte  at  said  lands;  that  th»e  was 
no  agreement  or  iraderstandlng  between  com- 
plaJnante  that  the  eold  parte  of  tbe  sold 
lands  were  the  oom  d^ttidant  wanted 
cleared  nndor  the  omtract,  nor  that  said 
transactifHi  should  relieve  the  OHnplalnant 
from  carryiiv  out  the  stipulations  atoresaid 
as  to  tiie  cteariuc  of  such  parte  of  the  said 
lands  as  the  defendant  required  tor  Improre- 
mente;  that  defttidant  did  sorve  notice  <m 
complainant  to  clear  about  600  acres  of  said 
lands ;  that  It  Is  not  true  that  said  contract 
was  entered  toto  mistake. 

To  this  answer  a  genwal  replication  was 
filed  and  testimony  was  taken  before  a 
master. 

On  final  hearing  tiie  following  decree  was 

entered: 

"This  cause  came  on  for  final  hearing  up- 
on bin,  answer,  replication,- and  proof;  and 
the  counsel  for  tbe  respective  parties  having 
argued  the  same,  and  the  court  being  ad- 
vised of  its  Judgment: 

"It  Is  ordered,  adjudged,  and  decreed  that 
the  contract  made  between  the  complainants, 
O.  Parodi  and  Esther  Parodi,  his  wife,  and 
J.  H.  Dlckerson,  on  the  6th  day  of  April, 
A.  D.  1901,  set  forth  In  the  bill  of  complaint, 
be,  and  Is  hereby,  reformed  so  that  tbe 
sixth  paragraph  tiiereof  shall  read  as  fol- 
lows; 
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"That  parttee  of  the  flrat  part  cov^ant 
and  agree  with  the  party  of  the  second 
part  Hiat  wheneror  the  party  of  the  second 
part  shall  require  any  part  of  the  said  lands 
tor  tlie  purpose  and  to  the  extent  necessary 
for  the  erection  of  a  resldeace  thereon  and 
the  Improvement  of  a  small  portion  there- 
about for  the  purposes  nscally  Incident  to 
a  residence  In  the  said  oonnti7.  to  wit,  for 
a  boose  yard  and  garden  for  the  ralidng  of 
prodooe  for  himself  and  family  and  a  small 
portion  for  oows  or  horses  used  by  him 
fbr  domestic  porposes,  the  parties  of  the 
first  part  will  cot  the  pine  trees  off  of  such 
parts  tit  the  said  lands,  so  required  by  the 
party  of  tiie  second  part  tor  improremaits 
as  aforesaid,  and  remove  the  tops  of  same, 
nmdltloned  npw  the  party  of  the  secwd 
part  paying  ISm  parties  of  the  first  part 
three  cents  per  cnblc  fioot  fbr  all  loga  so 
cnt,  sndi  logs  tiien  to  be  the  proper^  of 
the  party  of  the  second  part  Wood  to  be 
taken  off  clean  as  gone  over.' 

"And  It  appearing  that  after  the  making 
of  the  said  contracts  the  complainants  and 
the  aald  J,  H.  DlckenHm  took  possession  of 
and  inclosed  the  land  so  agreed  upon,  amount- 
ing to  about  alxty  acres:  Now,  therefore, 

"It  Is  considered,  ordered,  and  decreed, 
further,  that  the  defendant,  and  his  succes- 
Bors  In  admbiistratlon  of  the  estate  of  the 
said  J.  H.  Di^fterson.  be,  and  are  hereby, 
perpetually  enjoined  from  demanding  or  at- 
tempting to  enfOTce  the  demand  that  the  a»n- 
plalnants  sbBll,  und«  the  said  contract.  Im- 
prove or  pwmlt  the  defendant  or  his  snccea< 
sors  In  administration  as  aforesaid  to  Improve 
any  land  outside  of  the  said  Inclosure,  ex- 
cept In  accordance  with  the  provisions  of  said 
contract,  other  Uian  the  sixth  paragraph.  And 

"It  Is  farther  ordered,  adjudged,  and  de- 
creed that  the  defendant  and  his  successors 
In  administration  of  the  estate  of  the  said 
J.  H.  Dlckerson  be,  and  they  are  hereby, 
perpetually  enjoined  from  proaecntliig  the 
suit  now  pending  In  the  drcnlt  court  of  Santa 
Bosa  coimty,  Florida,  by  the  defendant 
against  the  complainant  O.  Parodl,  or  any 
other  suit  to  recover  any  damages  from  the 
said  complainant  or  his  legal  reinresentatlves 
for  any  failure  or  refusal  to  Improve  or  per- 
mit to  be  improved,  under  the  aald  sixth  para- 
graph of  said  agreement,  land  other  than  that 
possessed  and  Inclosed  as  aforesaid  by  the 
said  J.  H.  Dlckerson. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  defendant  do  pay  the  costs  of 
this  cause,  and  that  the  execution  do  Issue 
In  favor  of  the  complainants  against  him, 
the  said  defendant,  to  be  levied  out  of  the 
lands  and  tenements,  goods  and  chattels 
which  have  come  ol'  may  come  Into  his  hands 
as  administrator  of  the  estate  of  J.  H.  Dicker- 
son  to  be  administered. 

"Done  at  chambers,  thla  October  2Sth,  A. 
D.  1804. 

"Charles  B.  Parkhill,  Circuit  Jndfla^** 


The  BtEt3i  paragraph  referred  to  la  the 
decree  Is  the  last  paragraph  quoted  above 
from  the  deed  of  conveyance. 

A  rehearing  was  denied,  and  the  defendant 
entered  his  appeal  from  such  final  decree,  and 
assigns  as  errors  thereon  that  the  court  erred 
In  (1)  overruling  defendant's  demurrer  and 
complainant's  bill  of  complaint;  C!)  making  a 
restraining  order;  (8)  rendering  a  final  de- 
cree; (4)  denying  defendant's  petition  t<at  re- 
hearing. 

C  U.  Jones  and  Avery  &  Av^,  for  appel- 
lant Blount  &  Koont  and  That.  F.  West, 
for  appelleeiL 

WHTEFIBLD,  7.  (after  stating  the  facts). 
It  la  omtraded  that  the  demurrer  to  the  bill 
of  omiplAlnt  aboold  have  beoi  sustained,  be- 
cause^ It  Is  aaid,  the  allc^ti<HU  In  ^ect 
simply  mean  **that  complainants,  betug  awara 
of  the  contents  of  the  Instrummt  Oiej  signed, 
believed  that  the  legal  eOect  of  tbe  aUpula- 
tion  In  question  was  as  they  say  they  In- 
tended in  the  preliminaries  leading  up  to  it: 
that  the  deed  should  be  refwmed.  becanse 
they  misunderstood  the  legal  effect  of  a 
proTfrton  in  tt." 

Where  an  instnunent  is  drawn  and  ex- 
ecuted which  professes  or  Is  Intmded  to  carry 
Into  execution  an  agreemmt  previously  al- 
tered Into,  but  which  by  mistake  ot  the 
draftsman,  tfther  as  to  fact  or  to  law.  does 
not  fulfill  that  Intention  or  Elates  It.  equity 
win  correct  the  mistake,  so  as  to  produce  a 
conformity  to  the  Intention.  1  Stxar's  Equity 
Jurisprudence  I IIS. 

Where  the  parties,  with  knowledge  of  the 
facts  and  without  any  Inequitable  Inddenta, 
have  made  an  agre^rat,  and  a  writing  ex- 
ecuted by  them  for  that  purpose  ezpreeses 
the  agreement  as  It  waa  understood  and 
designed  to  be  made,  equity  will  not  Interfere, 
although  one  of  the  parties  may  have  mis* 
taken  or  misconceived  its  legal  meaning, 
scope,  and  effect 

If,  on  the  other  hand,  after  making  an 
agreement  in  the  process  of  reducing  It  to  a 
written  form,  the  Instrument  by  means  of  a 
mistake  of  law,  falls  to  eipreea  the  contract 
which  the  parties  actually  ent«*ed  Into,  equl^ 
will  Interfere  with  the  appropriate  relief, 
either  way  of  defense  to  Its  enf<wcement. 
or  by  cancellation,  or  by  reformation,  to  the 
same  extent  as  If  the  failure  of  the  writing 
to  express  the  real  contract  was  caused  by  a 
mistake  of  fact  In  this  Instance  there  Is  no 
mistake  as  to  the  I^al  Import  of  the  contract 
actually  made;  but  the  mistake  of  law  pre- 
vents the  real  contract  from  being  embodied 
in  the  written  instrument  In  short  If  a 
written  Instrument  fails  to  express  the  in- 
tention which  the  parties  had  In  making  the 
contract  which  it  purports  to  contain,  equity 
will  grant  Its  relief,  affirmative  or  defenslye, 
although  the  failure  may  have  resulted  fmn 
a  mistake  as  to  the  legal  meaning  and  opna- 
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tlon  of  tbe  ternu  or  langaage  employed  In 
tbe  wrltlog.  Among  the  ordlnarj  examples 
of  8DCh  errors  are  those  as  to  the  legal  effect 
of  a  description  of  the  sabject-matter,  and 
as  to  tbe  Import  of  technical  words  and 
phrases;  but  the  rule  Is  not  confined  to  these 
instances.  See  Pomwc^s  Equity  Jurlspni- 
doice,  vol.  2,  H  818-845.  The  law  as  thus 
annonnced  finds  ample  sopport  In  tbe  author- 
ities. See  Lee  t.  Perclral.  86  Iowa,  638,  C2 
N.  W.  M3.  and  anthorltlefl  there  dted;  SUbar 
T.  Ryder.  68  Wis.  106,  23  N.  W.  106;  Benson 
T.  Markoe,  87  Minn.  30.  33  N.  W.  38,  5  Am. 
St  Bep.  816;  Franklin  r.  Jones.  22  Fla.  626; 
JackMm  T.  Magbee,  21  Fla.  622. 

Where  an  agreement  has  been  actually  en- 
tered Into,  but  the  contract,  deed,  or  other 
Instnunent  In  Its  written  form  does  not  ex- 
press what  was  really  Intended  by  the  parties 
thereto,  equity  has  Jurisdiction  to  reform  the 
written  Instmment  so  as  to  conform  to  the 
intention,  agreement,  and  nndrntandlng  of 
all  the  parties.  Claypoole  t.  Houston,  12 
Kan.  824;  Stephenson  t.  Elliott  68  Kan. 
B60^  86  Pac.  960.  See,  also,  Ohamberlaln  v. 
Lesley.  88  Fla.  462,  22  South.  736. 

Where  parties  hare  made  an  agreement, 
and  the  scrivener  by  mistake  failed  to.expre«a 
It  in  apt  words  and  terms,  equity  will  wtorm 
tbe  writing  to  make  it  cuif  orm  to  the  agree- 
ment previously  entered  Into  between  the 
parties.  Oourtrlght  v.  Oourtrii^  68  Iowa, 
856.  19  N.  W.  256. 

The  bin  sufficiently  states  the  agreement  of 
the  parties,  and  allies  the  mistake  of  the 
■crlTOier  in  <milttlng  to  folly  or  suflSclently 
set  fortli  the  agreement  In  the  deed,  and  that 
complainants  executed  the  deed  In  tbe  belief 
that  it  did  amply  set  forth  tbe  agreement  of 
the  parties  as  to  the  extent  of  the  improre- 
ments  mratloned,  when  In  reality  tbe  deed 
does  not  contain  such  agreement,  and  states 
tbe  Injury  to  the  cwnplahiants. 

No  negHgeoce  of  complainants  is  abown  by 
tbe  bill 

The  demurrer  was  properly  overmled. 

Tbe  word  "Improvements"  In  the  deed  Is 
ambiguous.  Ite  meaning  Is  not  made  entire- 
ly clear  by  a  reading  of  the  whole  deed. 

In  the  case  of  L'Engle  t.  Scottish  Union  ft 
National  Fire  Insurance  Co.,  48  Fla.  — ,  37 
South.  462,  67  U  B.  A.  681.  this  court  Bald: 
"If  a  written  contract  is  ambiguous  or  ob- 
scure fn  its  terms,  bo  that  the  contractual 
retention  of  the  parties  cannot  be  understood 
from  a  mere  Inspection  of  the  instrument 
extrinsic  evidence  of  the  subject-matter  of 
tbe  contract,  of  tbe  relations  of  the  parties  to 
each  other  and  of  the  facts  and  clrcumBtances 
surrounding  them  when  they  entered  into  the 
contract,  may  be  received  to  enable  the  court 
to  make  a  pnqper  lnt«pratattfm  of  tiie  In- 
strument" 

In  the  case  of  Franklin  v.  Jones.  22  Fla. 
626,  this  court  held  that  *^rhUe  equity  would 
reform  a  written  instrument  when  by  a  mis- 


take It  did  not  contain  the  true  agreement  of 
the  parties,  yet  it  would  only  do  so  when  the 
mistake  was  plain  and  the  proof  was  full  and 
satisfactory;  that  the  writing  should  be 
deemed  to  be  tbe  sole  expositor  of  tbe  intent 
of  tbe  parties  until  the  contrary  was  esteb- 
llahed  bey<md  reasonable  controversy;  that 
such  relief  would  not  be  granted  where  the 
evidence  was  IodIm^  oontradlctory,  oe  equivo- 
cal." 

In  construing  the  different  provleionB  of  a 
contract  all  must  be  so  construed.  If  it  can 
reastmably  be  done,  as  to  give  effect  to  each. 
If  one  interpretation,  looking  to  tbe  other  pro- 
visions of  the  contract  and  to  its  general 
scope,  would  lead  to  an  absurd  conclusion, 
such  Interpretation  must  be  abandoned  and 
that  adopted  which  will  be  more  consistent 
with  reason  and  probability.  L'Engle  v.  Scot- 
tish Unltm  ft  National  Fire  Insurance  Co.,  48 
Fla.  — ,87  Sooth.  462,  67  L.  B.  A.  681 ;  Silbar 
V.  Byder.  63  Wis.  106, 23  N.  W.  106;  Orlswold 
V.  Hazard.  141  U.  8.  260,  11  Bop.  Ot  OT2.  85 
L  Ed.  678. 

Among  the  witnesses  whose  testimony  was 
taken  by  the  master  was  G.  Parodl,  one  of 
tbe  complainants,  but  his  testimony  will  not 
be  considered,  as  it  relates  to  transactions 
and  communications  betwe^  said  witness 
■and  J.  H.  DlckwBon,  then  deceased.  Section 
1095,  Bev.  St  1802. 

One  of  the  witnesses,  P.  M.  McCarthy,  teetl- 
fled  that  be  was  present  when  Q.  Parodl  and 
Dlckerson  contracted  for  the  sale  of  tbe  land 
in  question;  that  Dlckerson  asked  "If  it  would 
be  satisfactory  If  he  could  clear  off  20  or  80 
acres ;  that  he  wanted  a  place  to  put  bis  farm 
bands  In,  those  he  Intended  to  take  care  of  the 
cattle.  Mr.  Parodl  said  It  would  be  all  right 
and  they  reached  an  understanding.  It  was 
some  months  after  that  before  he  had  In  any 
way  cleared  it  at  alL"  When  asked,  "Was 
there  not  an  agreement  between  Mr.  Parodl 
and  Mr.  Dlckerson  in  reference  to  the  extoit  of 
the  lands  which  should  be  cleared  for  improve- 
ments?" he  answered:  "Well,  tbe  amount 
was  20  or  30  acres.  That  was  the  amount 
moitloned  by  Mr.  Dlckerson  himself.  He  ex- 
pressed It  In  that  way,  that  It  would  be  all  he 
would  need."  Testifying  further,  this  witness 
said:  "Four  or  five  months  after  that  he  had 
selected  a  piece  of  land,  and  asked  Mr. 
Parodl  to  let  the  land  Inspector.  Mr.  Cobb,  go 
down,  look  it  over,  and  show  him  the  lines. 
Mr.  Cobb  went  down  there  and  stated,  I 
think,  there  was  60  acres.  Mr.  Dlckerson 
stated  he  needed  this  for  improvements,  and 
requested  Mr.  Parodl  to  allow  him  to  clear  it 
for  himself,  and  pay  for  the  timber,  and  pay 
him  $25  for  the  privilege,  and  upon  the  pay- 
ment of  the  $25  Mr.  Parodl  autbcnrlzed  him  to 
take  possession  of  this  land  as  improved  land 
under  the  terms  of  the  original  contract." 

F.  H.  Cobb,  one  of  the  witnesses,  testified 
that  be  was  riding  through  the  land  of  Parodl 
ft  Oob  sold  to  Dlckoson.  and  found  a  wire 
fence  stretehed  around  about  00  acrei^  and 
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that  Mr.  Dlckereon  told  him  that  that  was  the 
part  he  had  selected  tor  fmproTements  tmder 
the  contract,  and  that  he  wanted  to  buy  that 
timber  Inelde  and  clean  It  up  aa  he  saw  fit 

John  B.  Stlllman.  a  witness,  teetlfled  that 
he  was  preset  during  the  n^tlatlons  be- 
tween Dlf^erson  and  Parodl,  and  that  "Mr. 
DlckoTBon  stated  that  he  expected  to  raise 
cattle"  on  the  place,  "and  that  the  clause  re- 
ferring to  the  clearing  of  the  land  at  his 
request  would  only  require  such  an  amount  of 
land  to  be  cleared  as  would  be  needed  by  him 
for  ordinary  farming  purposes  and  raising 
ordinary  crops  such  as  would  be  raised  In 
that  section,  and  tbat  the  amount  wonld  not 
be  considerable" 

J.  3.  Sullivan  testified  that  be  knew  of  the 
nt^tiationa,  and  that,  "In  substance,  the  con- 
versation was  that  Dlckeraon  wanted  to  buy 
this  land,  about  2,000  acres,  and  wanted  a 
place  for  a  residence  on  the  bay,  a  residence 
there,  and  In  conversation  said  he  wanted — to 
the  best  of  my  recollection,  I  should  say  he 
wanted — 60  acres,  about  60  acres,  for  cultl- 
vatiou." 

This  testimony  was  not  contradicted;  and, 
when  taken  In  connection  with  the  provisions 
in  the  deed  allowing  the  complainants  five 
years  to  remove  the  timber  from  one  half  of 
the  premises  to  be  selected  by  them,  and  an- 
addltlonal  five  years  for  removing  the  timber 
from  the  other  half  of  the  lands,  and  for  the 
purchase  by  the  grantee,  who  was  to  engage 
in  stock  raising,  of  the  logs  to  be  cut  from  the 
lands  on  which  the  improvements  were  to  be 
made,  It  seems  clear  that  the  word  "improve- 
ments,"  as  used  in  the  paragraph  of  the  In- 
strument here  sought  to  be  reformed,  had 
reference  to  such  portions  of  land  usually 
necessary  for  a  residence  and  the  incidents 
thereto  for  a  person  engaging  in  stock  raising, 
and  could  not  have  referred  to  any  greater 
portion  of  the  land  which  the  grantee  might 
arbitrarily  designate  as  being  required  for  im- 
provements. 

It  Is  the  duty  of  counsel  to  present  the 
exceptions  taken  to  testimony  to  the  chancel- 
lor, and  to  ask  his  rulings  th^eon  at  or  be- 
fore the  final  bearing;  and  where  the  re- 
quest for  such  rulings  is  made  for  the  first 
time  In  a  petition  tbr  rehearing  the  chancellor 
may  for  that  reason  alone  refuse  to  enter  his 
rulings. 

This  court  has  not  considered  the  testimony 
of  Q.  Parodl,  and,  as  the  decree  of  the  court 
Is  amply  sustained  by  othv  testimony  in  the 
record,  there  was  no  error  In  refn^ng  a  rfr 
hearing. 

The  decree  Is  affirmed. 

SHAOKLDFOm),  0.  and  OOGEBBLL, 
J.,  concur. 

TATLOB  and  HOGEBB,  JJ^  comcor  in  tbe 
oplnltm. 

PABEmiJ^  dlsquaUfled. 


WBSTBBN  UNION  TBLflXlBAPH  00.  v. 
WBLLS. 

(Supreme  Court  of  Florida,  EHvlsion  A.  Dae. 
12;  190^ 

1.  CouBTB—JuBisDiOTion— Amount  im  Oom- 

TBOVEBST. 

A  declaration  alleging  the  willful  refusal 
of  a  telegraph  company  to  pay  money  in  its 
hands,  to  which  the  plaintiff  was  entitled,  with 
full  knowledge  that  the  plaintiff  would  thereby 
be  compelled  to  travel  withoat  food  for  more 
than  24  hours,  states  a  bona  fide  claim  within 
the  jurisdiction  of  tin  circuit  court,  even 
though  the  mon^  withheld  be  below  the  Juris- 
dictional amount  of  tbat  court 

Z  PLBADINQ— DUtTBBEB. 

A  demurrer  is  not  the  proper  metliod  tor 
eliminating  improper  items  or  special  acts  of 
alleged  negligciice;  the  declaration  otherwise 
stating  a  cause  of  action. 

[Ed.  Note. — For  coses  In  point,  see  ToL  88, 
Cent.  Dig.  Pleading,  H  414,  415.] 

8.  TeLKOBAPHS  —  TBAnnit88I0IT  OF  MOKKT  — 

Failcbk  to  Dbuves. 

After  action  brought  against  a  tdegraph 
company  for  refusal  to  pay  over  to  the  payee 
of  a  telegraph  order  the  money  therein  named, 
the  company  is  not  relieved  from  liability  by 
paying  over  that  sum  to  tbe  transmitting  bank. 

4.  Sajo— Dauaoes. 

Wl^n  the  known  probable  result  of  the 
willful  refusal,  without  adequate  excuse,  of  a 
telegraph  company  to  pay  over  money  to  one 
entiUed  thereto,  causes  one  to  travel  for  more 
than  24  hours  withoat  food  or  funds,  he  may 
recover  damages  Cor  bodily  pain  and  suffering 
and  for  mental  pain  and  anguish  attendant 
titereon. 

5.  SaHK— BVZDCHOB. 

When  tlie  refusal  of  a  telegraph  company 
to  pay  ovtf  money  causes  one  without  funds  tx> 
act  quickly,  and.  instead  of  seeking  to  recover 
from  a  sleeping  car  company  the  money  thereto- 
fore paid  for  a  section  and  awaiting  the  pos- 
sibility of  getting  the  money  the  next  day,  he 
decides  to  travel  homewan^  a  flndiiq;  of  the 
Jury  that  tbe  injury  was  not  self-imposed  will 
not  be  disturbed. 

6L  TBIAL— IteOBFTIOR  OV  BVIDBIVOS— GKHKBAL 

OBJECTion. 

Evidence  ottered  In  support  of  an  element 
of  damage  alleged  in  the  declaration,  and  al- 
lowed over  a  general  objection,  will  not  be  held 
error  If  it  be  legally  pertinent  or  relevant  in 
any  aapeeC  of  the  case. 

7.  Teleqbafhs— Tbanbmissioh  or  Monet— 

FaHiUBE  to  DELIVEB— EVIDBNOE. 
As  against  a  genenil  objection,  evidence 
as  to  the  suffering  for  food  of  a  wife  and  chil- 
dren may  be  admitted  for  the  purpose  of  ex- 
plaining why  one  spent  a  small  sum  of  money 
on  them  rauier  than  to  relieve  his  own  wants, 
where  the  jury  is  charged  that  they  must  not 
allow  any  oaxnMgw  tor  the  auflerhig  of  the  wife 
or  children. 

8.  BVIDKHOB— HBABSAT. 

The  statements  of  the  receiving  clerk  and 
cashier  In  the  main  ofBce  of  a  tel^raph  com- 
pany respecting  matters  within  the  apparent 
scope  of  their  authority  are  not  hean^y. 
(Syllabus  by  tlie  Court) 

Error  to  COrcult  Court,  Marion  Otninty; 
W.  8..  Bnllotik.  Judge. 

Action  )Kr  Q.  Wakefield  Wells  against  the 
Western  Unloa  Telegraph  Ckunpany.  Judg- 
ment for  idalntllL  DefenAant  twings  oxor. 
Affirmed. 
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Ttie  original  dedaraUoii  In  tbte  cAme  waa 
aa  follows; 

**0.  Wakefield  Wells,  b7  bis  attomeTB,  B. 
L.  Andnaon  and  William  HodEer,  Buet  tiw 
Western  Union  Telegraph  Company,  a  cor- 
poratlon  oi^pmlzed  and  existing  under  the 
laws  of  the  state  of  Kew  York,  for  that  the 
defendant  was  on  tibe  26th  day  of  September, 
1001,  operating  certain  lines  of  telegraph 
wires  extending  from  the  city  of  Ocala,  Fla., 
to  the  dty  of  Philadelphia,  Pa.,  and  bad 
then  and  there  employed  dlrers  agents  at 
said  cities,  and  at  other  Intermediate  points, 
for  the  pnrpoee  of  transmitting  by  telegraph 
messages  and  credits  for  the  general  public 
from  the  said  dty  of  Ocala  to  the  said  dty 
of  Philadelphia  at  and  for  certain  rates  or 
tolls  In  that  behalf  charged  by  the  defend- 
ant, and  for  the  purposes  aforesaid  then  and 
there  had  and  maintained  a  certain  office 
In  the  said  dty  of  Ocala  and  a  certain  office 
in  the  dty  of  Philadelphia,  wherein  the  de- 
fendant had  tlien  and  there  employed  divers 
agents  to  transmit  and  receive  such  mes- 
sages, and  to  transmit  and  receive  and  pay 
over  such  credits,  and  to  serve  the  public 
speedily  and  correctly  In  that  behalf. 

"And  the  plalntlfr  avers  that  on  the  day 
and  year  aforesaid,  and  while  the  defendant 
was  condnctlDg  the  business  as  aforesaid,  and 
while  the  plaintiff  was  In  the  said  dty  of 
Philadelphia,  a  certain  firm  of  bankers  doing 
business  under  the  name  of  Munroe  A  Cham- 
bliss,  in  the  said  dty  of  Ocala.  and  acting 
as  the  agents  of  the  plaintiff  in  this  behalf, 
deposited  a  certain  sum  of  money,  to  wit, 
$26.85,  with  the  agent  of  the  defendant  in 
charge  of  its  said  office  In  said  dty  of  Ocala, 
and  the  defendant  tb«i  and  tb««  In  con- 
sideration thereof  undertook  and  agreM  to 
speedily  and  correctly  transmit  by  tel^rraph 
a  message  to  the  agents  of  the  defendant  so 
employed  In  Its  said  office  In  the  said  dty  of 
Philadelphia,  opening  a  credit  for  Immediate 
payment  to  the  plaintiff,  under  the  name  of 
O.  Wake.  Wella,  with  such  last-named  agents 
of  the  defendant  so  employed  in  said  last- 
named  dty.  to  the  extent  of  $25;  the  re- 
mainder of  said  sum  of  $2&85,  to  wit,  $1.8S. 
being  the  sum  diarged  by  the  defendant  for 
so  undertaking  to  speedily  and  correctly  open 
said  credit  and  pay  over  to  the  plaintiff, 
under  the  name  of  O.  Wake.  Wells,  the  said 
sum  of  $25.  Yet  the  defendant,  dlsr^rdlng 
its  undertaking  aforesaid  and  In  violation 
of  its  agreement  aforesaid,  failed  to  correct- 
ly transmit  said  credit  and  open  the  same 
for  payment  to  the  plaintiff,  under  the  name 
of  G.  Wake  Wells,  with  the  said  agents  of 
the  defendant  In  the  said  office  In  the  said 
dty  of  Philadelphia  In  the  manner  and  form 
as  agreed  by  the  defendant;  and  the  agent 
of  the  defendant  In  charge  of  said  office  In 
said  last-named  dty  thai  and  there,  after 
recdpt  by  it  of  said  $26,86,  and  after  a 
suffldent  time  had  elapsed  to  permit  It  to 
open  such  credit  with  such  agents,  wrong- 
folly  snd  viUfnUy,  ivon  tba  plaiatUFs  d» 


mand,  refused  to  pay  to  the  plaintiff  the 
said  sum  of  $25,  whereby  the  plaintiff  and 
his  family  suffered  great  pain  and  anguish 
of  mind  and  body,  and  were  greatly  wronged 
and  Injured,  and  the  plaintiff  dalms  $1.96a*' 

Upon  the  order  and  leave  of  court  this 
was  amended  by  substituting  for  the  last 
four  lines  the  following:  "And  the  plaintiff 
was  and  Is  thereby  greatly  Injured  and  dam- 
i«ed  In  this,  to  wit:  That  the  said  Munroe 
&  Ohambliss,  on  the  day  aforesaid  and  prior 
to  said  refusal  of  said  defendant  to  pay 
said  sum  to  plaintiff,  had  paid  to  and  de- 
posited with  the  defendant,  to  be  by  It  de- 
livered to  the  plaintiff,  the  said  sum  of 
$25;  that  the  plaintiff,  with  his  wife  and 
two  Infant  children,  was  on  said  day  In 
said  dty  of  Philadelphia,  In  the  state  of 
Pennsylvania,  traveling  from  said  place  to 
Ocala,  Fla.,  a  distance  of  1,000  miles  or 
more,  and  that  the  plaintiff  and  his  wife 
and  children  were  wholly  without  money  or 
funds,  and  wholly  without  the  means  of  ob- 
taining money  or  funds,  excejrt  through  the 
payment  by  defendant  to  plaintiff  of  said 
sum  of  $25;  that  It  was  necessary  that  plain- 
tiff should  receive  said  sum  of  money  In  order 
to  buy  and  provide  the  means  of  living  and 
purchasing  food  for  himself  and  bis  family 
during  said  Journey  to  Ocala,  Fla.;  that  the 
defendant  was  by  the  plaintiff  then  and  tbere 
Informed  of  and  well  knew  all  the  facts  here- 
in above  pleaded,  and,  having  such  Icnowl- 
edge,  the  defendant  willfully  and  without 
excuse  refused  to  pay  said  sum  of  money  or 
any  part  thereof  to  plaintiff;  that  the  plain- 
tiff and  his  wife  and  children  were  thereby 
compelled  to  and  did  travel  from  Phila- 
delphia, in  the  state  of  Pennsylvania,  to 
Jacksonville,  in  the  state  of  Florida,  without 
food  and  vrlthout  the  means  or  ability  to 
purchase  or  provide  food,  for  a  period  of  S6 
hours  and  more,  and  were  thereby  made  and 
became  side  and  ill,  and  were  compelled  to 
and  did  suffer  great  bodily  pain  and  Illness, 
and  great  mental  pain  and  anguish.  Plain- 
tiff claims  damages  in  the  sum  of  $1,950." 

The  defendant  demurred  to  the  declaration 
as  amended  upon  the  grounds: 

"(1)  The  damages  claimed  by  the  plaintiff 
do  not  fairly  arise,  according  to  the  usual 
course  of  things,  from  the  breach  of  con- 
tract complained  of,  and  are  not  such  dam- 
ages as  may  be  reasonably  supposed  to  have 
been  in  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  a  probable 
result  of  a  breach  of  it 

"(2)  There  is  no  privity  between  the  plain- 
tiff and  the  defendant 

"(8)  The  damages  claimed  are  not  such  as 
ensue  from  the  alleged  breach  of  contract  by 
defendant,  and  the  suffering  alleged  was 
brought  about  by  the  action  of  the  plaln- 
tlfl  himself  and  not  otherwise. 

"(4)  There  is  no  venue  laid." 

Upon  the  overruling  of  this  demurrer  the 
defendant  [tieaded.  first,  not  guHtyi  second, 
**that  Heans.  Monroe  &  Ohambliss,  deoolbed 
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as  bankers  and  aa  tbe  agents  of  the  plaintiff 
In  Ocala,  Fla.,  received  back  and  accepted 
from  the  defendant  all  of  the  moneys  i>ald  hj 
them  for  the  aceonnt  of  the  plainttfl,  to  wit, 
$26.85,  since  the  commencement  of  this  salt, 
wherefore  and  by  reason  whereof  all  rights 
of  action  of  the  platntlCE  became  lost  and  ex- 
tlDsuished" ;  and,  third,  "that  all  of  the  In- 
juries and  damages  complained  of  as  happen- 
ing to  said  plaintlCt  were  caused  by  the  rolun- 
tary  act  of  the  plaintiff,  and  not  otherwise." 

The  second  plea  was  held  bad  on  demurrer. 

Thore  was  verdict  for  the  plaintiff  In  the 
sun  of  $1,00(K  upon  which  Judgmesit  was 
altered,  and  tin  defendant  ned  oat  this  writ 
of  wror. 

Jno.  EL  Hartrldge  A  Son,  for  plaintiff  In 
wror.  B.  L.  Anderson,  for  defendant  In 
error. 

COCKRELL,  J.  (after  stating  the  facts). 
The  first  error  assigned  Is  the  overruling  of 
defendant's  demurrer  to  plaintiff's  declara- 
tion as  amended.  The  argument  here  is 
on  the  theory  that  the  declaration  discloses 
an  actual  claim  for  less  than  $100  and  that 
therefore  it  Is  below  the  Jurisdiction  of  the 
circuit  court,  In  wht(A  court  the  action  was 
brought  It  can  hardly  be  claimed  that  the 
stated  grounds  of  the  demurrer  fairly  raise 
the  question  of  Jarlsdlctlon ;  but  as  it  was 
raised  on  the  demurrer  to  the  original  dec- 
laration, and  was  probably  argued  on  this 
subsegn^t  demurrer,  we  may  dispose  of  It 

The  declaration  Is  in  tort  for  the  willful 
act  of  the  company,  whereby  the  plaintiff  suf- 
fered In  body  and  mind,  and  the  claim  assert- 
ed In  good  faith  was  far  In  excess  of  the 
minimum  amoxmt  required  for  the  Jurisdic- 
tion of  the  circuit  court  This  court  Is  not 
committed  to  the  doctrine  that  a  public  serv- 
ice corporation  can  by  its  negligence  or  will- 
fulness cause  suffering  In  body  and  mind  to 
an  individual,  and  then  be  heard  to  say  it  Is 
liable  only  to  a  return  of  the  consideration 
received  by  it  for  correct  service. 

A  demurrer  is  not  the  proper  remedy  for 
getting  rid  of  improper  items  of  special  acts 
of  allied  n^llgence,  where  the  declaration 
makeft  a  case  entitling  the  plaintiff  to  any 
recovery  whatever,  even  though  It  be  only 
nominal  damages.  Borden  v.  Western  Union 
Tel.  Co..  32  ria.  894.  13  South.  876;  Cllne 
V.  Tampa  Waterworks  Co.  (Fla.)  85  Soath. 
8.  and  cases  cited.  The  circumstances  un- 
der which  the  plaintiff  was  contending;  his 
presence  without  money  and  without  friends 
in  a  large  city  1,000  miles  from  his  home, 
with  a.  wife  and  two  small  children,  and  no 
resources  from  which  he  could  supply  him- 
self or  theon  with  food  or  other  necessities 
on  the  Joamey,  other  than  the  $25  which  the 
telegraph  company  owed  blm — these  circum- 
stances, it  is  alleged,  were  all  known  to  the 
defendant  company.  The  willful  refusal 
without  adequate  excuse  of  the  company  to 
pay  over  to  blm  that  anm  entitled  him  on- 
donMedly  to  a  mihstantUl  recovery  fttr  the 


resultant  Injury  to  him  thereby  directly  oc- 
casloned  In  the  mortification,  Inconvenloice^ 
and  physical  and  mental  suffering  Inddcnt  to 
traveling  a  great  distance  without  food  or 
other  necessities  for  himself  and  for  those  to 
whom  he  owed  the  highest  natural  obliga- 
tions. There  is  nothing  In  the  auctions  of 
the  declaration  to  Justify  an  aignment  tiiat 
these  sufferings  were  self-imposed,  and  the 
ground  of  the  dranurr^  based  thereon  must 
find  Its  suggestion  fran  Hunetblng  ontstde 
the  declaration. 

What  we  have  said  answers  all  the  con- 
tentions made  here  in  support  of  this  demur- 
rer, and  the  assignment  is  not  sustained. 

The  second  plea  filed  by  the  defendant 
was  insufficient  In  many  respects.  The  fact 
that  Munroe  &  Chambllss.  as  the  plaintiff's 
bankers,  had  at  his  request  deposited  money 
with  the  telegraph  company  to  be  transmitted 
to  him,  does  not  make  them  his  agent  to  such 
an  extent  that  after  suit  brought  for  the 
negligence  of  the  company,  a  payment  by  It 
to  them  of  the  whole  amount  by  them  ad- 
vanced, but  not  all  received  by  the  company 
in  the  plalntUTs  behalf,  could  by  such  act 
defeat  plaintiff's  right  of  action.  Other  ob- 
jections to  the  plea  will  readily  occur. 

The  court  charged  the  Jury  that  If  tb^ 
found  for  the  plaintiff,  they  might  allow 
damages  for  bodily  pain  and  suffering,  and 
in  addition  th«-eto  damages  for  mental  pain 
and  anguish,  which  the  plaintiff  himself  suf- 
fered, but  could  not  consldOT  as  an  elsnent 
of  damages  any  physical  pain  or  mental 
suffering  on  the  part  of  his  family.  The 
plaintiff  In  error  complains  of  this  chan^; 
the  burden  of  the  plaint  being  that  nothing 
can  be  recovered  under  this  declaration,  ex- 
cept "the  sum  paid  by  the  plaintiff  to  the 
telegraph  company,  a  position  heretofore 
held  unt«iable.  Bellance  is,  however,  had 
upon  International  Ocean  Tel.  Co.  v.  Saun- 
ders, 82  ria.  434.  14  South.  148,  21  L.  B.  A. 
810.  There  we  held  that  where  the  failure 
of  a  telegraph  company  to  send  or  deliver 
promptly  a  telegram  according  to  its  contract 
results  in  no  other  damages  than  mental 
pain  and  suffering,  only  nominal  damages 
could  be  recovered  In  an  action  sounding  In 
tort  hut  for  compensative  damages  for  a 
breach  of  the  contract  This  action  was  not 
based  upon  the  failure  of  the  tel^aph 
company  In  promptness,  but  upon  Its  willful 
refosal  to  pay  over  money  to  the  plaintiff 
under  the  following  circumstances :  The 
plalntlfl,  O.  Wakefield  Wells,  with  his  wife 
and  two  small  children,  arrived  In  Philadel- 
phia, Septembtf  26,  1001,  en  route  tnm 
Buffalo,  N.  Y.,  to  Ocala,  Fla.  B^g  short 
of  funds,  he  sent  a  telegram  about  11  a.  m. 
through  defoidant  company  to  bis  Ocala 
bankers,  saying:  "Wire  me  at  once  twoity- 
flve  dollars  waive  Identlflcatlon.''  Being  ad- 
vised that  the  r^ly  would  be  received  In 
two  or  three  hours,  he  expended  all  his 
money,  except  $1.10,  in  securing  a  sectton 
in  the  sleeping  car  to  JacksonvUle^  Fla.  Hla 
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bankers  promptly  honored  his  demand  and 
delivovd  to  the  telegraph  company  la  Ocala 
the  requested  sum  and  the  toll,  with  direc- 
tions to  waive  Identification.  By  a  mistake 
ot  the  telegraph  company  the  retom  message 
ordered  the  payment  made  to  "Q.  Wake. 
Fells,"  instead  of  to  "Q.  Wake.  Wells." 
This  telegram  was  not  received  In  Phila- 
delphia nntll  after  S  o'clock  and  within  a 
short  time  of  the  leaving  of  the  platntllTs 
train.  The  agent  in  Philadelphia  expressed 
himself  satisfied  with  the  plaintiff's  Identity 
and  that  the  mistake  occurred  In  the  trans- 
mission, but  declared  his  InahiUty  to  pay 
the  money  over  until  the  mistake  should  be 
corrected,  which  would  take  several  hours. 
The  plalntur  made  known  fully  his  clrctun- 
stancea,  the  long  Journey  he  would  be  re- 
quired to  take  without  food,  and  the  other 
Incidents  to  lack  of  funds  when  traveling 
with  a  wife  and  children ;  that  the  departure 
of  his  train  was  imminent,  and  that  be  could 
not  watt  the  time  necessary  tor  the  correc- 
tion. Wlttk  all  these  facts  and  circumstances 
fully  made  known  to  the  defendant  company, 
It  yet  willfully  refused  to  pay  over  the 
money  and  must  be  held  to  the  consequences. 

The  intimate  association  between  mind  and 
body  Is  a  matter  for  discussion  among  the 
psycho-physiologists ;  bat  to  the  laymen  it 
is  clear  that  a  tribunal  that  allows  damages 
for  physical  suffering  cannot  deny  damages 
for  the  mental  suffering  attendant  upon  the 
physical.  The  one  Is  as  much  an  actuality 
as  the  other,  and  just  aa  readily  determin- 
able by  a  Jury. 

There  was  evldwice  under  the  declaration 
calling  for  substantial  damages,  and  the  af- 
firmative instruction  requested  by  the  defend- 
ant was  properly  refused.  It  was  left  to 
the  jury  to  say  whether  the  Injury  to  the 
plaintiff  was  self-Imposed,  and  by  their  ver- 
dict it  was  found  that  it  was  not  Practi- 
cally nothing  was  In  evidence  to  justify  the 
charge ;  certainly  nothing  that  would  justify 
this  court  in  setting  aside  the  jury's  finding. 
The  refusal  of  the  company  to  pay  over  the 
mon«y  compelled  the  plaintiff  to  act  quickly. 
He  was  not  aware  that  he  could  receive 
within  a  few  minutes  firom  the  sleeping  car 
people  the  money  he  had  paid  for  the  sec- 
tion to  JadEsonvIIle,  nor  Is  there  proof  of 
that  fact,  and  It  Is  assuredly  not  within 
the  judicial  knowledge  of  the  court;  and 
with  the  alternative  of  remaining  overnight 
in  a  laitge  city  without  funds  for  either 
lodging  or  meals  and  without  assurance  of 
being  able  at  any  time  of  getting  his  money 
from  the  telegraph  company,  he  chose  to 
take  at  least  the  assurance  of  a  roof  over 
his  head  and  a  return  towards  his  home, 
where  there  was  a  greater  posidblllty  of 
his  finding  relief. 

Many  exceptions  were  reserved  to  the  ad- 
mlsslon  of  testimony,  but  we  need  not  set 
tbem  out  seriatim.  It  snfBces  to  say  that 
many  of  these  exertions  takeu  were  to  the 
matwlaUtr  of  ovldana*  tendlnc  to  support 


the  all^atlons  of  the  declaration  at  to  the 
plaintiff  and  his  family  being  compelled  to 
travel  from  Philadelphia  to  Jacksonville  with- 
out food  and  without  the  means  to  purchase 
or  provide  food,  for  a  period  of  88  hours 
and  more,  whereby  they  became  Bick  and 
suffered  great  bodily  and  mental  pain. 

No  motion  was  made  to  strike  from  the 
declaration  the  allegation  as  to  the  suffer- 
ing of  the  wife  and  children,  and  the  court 
Instructed  the  jury  not  to  consider  as  an 
element  of  damages  any  physical  pain  or 
mental  suffMlng  to  the  wife  and  children 
of  the  plaintiff.  Was  harmful  error  com- 
mitted, then,  in  admitting  testimony  that 
the  wife  and  children  suffered  for  food?  But 
one  of  the  three  methods  for  discarding  im- 
proper elements  of  damages  was  adopted. 
The  defendant  failed  to  move  to  strike  them 
from  the  declaration,  nor  did  It  request  In- 
structions eliminating  the  evidence  In  sup- 
port thereof,  farther  than  was  done  by  tbe 
court's  charge;  and  we  are  confined  to  the 
objections  to  admissibility,  based  upon  rele- 
vancy and  materiality,  for,  If  the  evidence 
was  relevant  and  material,  the  farther  qual- 
ity of  Influence  or  prejudice  upon  the  Jury 
may — Indeed,  should — follow. 

It  Is  questionable  whether  the  errors  as- 
signed upon  the  admission  of  this  evidence 
have  been  argued,  so  as  to  demand  a  deci- 
sion by  us.  The  point  Is  stated  In  the  brief 
of  the  plaintiff  In  error,  and  the  case  of 
Florida  Southern  By.  Oo.  t.  Katz,  23  Fla. 
139,  1  South.  473,  Is  cited,  presumably  In 
support  thereof;  but  the  citation  has  no  pos- 
sible relevancy.  Waiving,  however,  the  ade- 
quacy of  the  presentation  of  tbe  assignments, 
but  applying  our  well-recognteed  rule  as  to 
general  objections  to  the  admissibility  of  tes- 
timony, wc  look  to  ascertain  It  the  evidence 
may  be  legally  pertinent  or  relevant  In  any 
aspect  of  the  case. 

The  conditions  fully  disclosed  to  the  tele- 
graph company  at  the  time  of  the  tortious 
act  and  sufficiently  alleged  in  tbe  declaration 
showed  that  the  probable  direct  result  of  Its 
action  would  be  to  cause  this  man,  with  bis 
wife  and  small  children,  to  travel  for  more 
than  24  hours  with  but  a  little  more  than 
91.  The  public  exhibition  of  his  Inability 
to  provide  the  necessities  of  life  for  his 
family  tended  to  add  to  his  own  humiliation 
and  mortification,  and  their  condition,  as 
brought  out  by  this  testimony,  would  forbid 
to  any  being,  howevw  low  his  moral  stand- 
ard, the  application  of  the  $1  In  his  posses- 
sion to  the  relief  of  his  own  individual 
wants,  to  the  ezclnslfm  of  fba  weaker  de- 
pendents. 

The  conversations  between  the  plaintiff 
and  the  agents  of  tbe  company  In  Philadel- 
phia were  not  hearsay.  The  plaintiff  testi- 
fied he  went  first  Into  a  branch  office  of  the 
company,  where  he  was  directed  to  the  main 
office,  and  there  he  held  conversation  with 
the  recelvli^  clerk,  and  also  the  cashier. 
In  tbe  absence  of  coontervalUng  proof,  this 
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sntQdently  ettabUsbed  the  agmer  of  these. 

employee. 

With  the  amount  of  damasea  we  have 
Dothlng  to  do.  No  attack  was  made  npon 
the  terdlct  aa  excesslTe.  A  verdict  for  the 
plaistlfl  was  fnlly  warranted,  and,  aa  no 
errors  of  law  have  been  made  to  appear  to 
as,  the  judgment  1b  affirmed. 

8HACKLBFOBD,  O.  J.,  and  WHIT- 
FIELD, concur. 

TATLOB  and  PABKHILL,  JJ.,  concur  In 
opinion. 

HOOKBR.  J.,  took  no  part  In  the  con- 
alderatlon  of  this  case. 


(116  Ia.) 

No.  ie,m 

STATB  ex  reL  JOITRNBB  t.  BOABD  OF 
GOM'BS. 
In  re  JOUBNBB. 
(Sapreme  Court  of  Louisiana.  Dec  4,  1906.) 

1.  Mandavus— Faclcu  to  Akswkb. 

The  queetioD  to  be  passed  open  was  not 
ministerial,  but  judicial. 

In  proceeding  bj  mandamos,  If  re^adeot 
does  not  make  a  return  or  file  an  answo-,  the 
court  cannot,  on  tliis  failure  to  make  return  or 
answer,  be  required  to  make  the  mandamos 
peremptory. 

[Ed.  Note.— For  cases  in  point,  see  toL  88, 
Cent  Die  Mandamus,  |  406.] 

2.  Saus— iKsuiTicxxKCT  or  Answu. 

"If  the  answer  la  cmisldered  insufflcient, 
then  a  peremptory  mandate  shall  Lssue."  Oode 

Prac.  art.  843. 

[Ed.  Note.— For  cases  in_point.  sea  vol.  88, 
Cent  Dig.  Mandamus,  |  407;] 

3.  Savx  —  Judicial  <2vxanoii8— DiBomraN 

or  Court. 

Where  the  question  is  jndldal,  to  the 
judge  of  the  court  of  the  first  iostance  is  left 
some  discretion  to  determhie  whether  .flrom 
averments  and  proof -the  wilt  should  be  mads 
peremptory. 

4^  Samb— OoiTTBOixiNO  JuDioui.  Aonon. 

In  view  of  this  discretion,  no  writ  of  man- 
damus will  go  to  him  to  compel  him  to  make 
the  writ  pwonptory. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Dig.  Mandamus,  {  64.] 

S.  Sahe— Failure  to  Answer— Pbooidu». 

Case  to  be  fixed  for  trial,  If  the  respondent 
In  the  district  court  declines  to  answer,  the 
remedy  ia  to  hear  and  try  the  Issues  presented 
without  answer,  on  sudi  proof  aa  may  be  of* 
fared  and  admitted. 
(Syllabus  by  the  Court) 

Application  by  Jobn  Jonmee  for  a  writ  of 
mandamoB  to  compel  the  court  to  Issue  a 
peremptOTy  writ  of  mandate  In  a  mandamus 
proceeding  by  tbe  state,  on  rotten  of  Jobn 
Joomee,  against  the  board  of  eommlaaloners. 
PetltloD  denied. 

Henry  Laurence  Lazarua,  Adams  ft  Ot«ro, 
Henry  Benshaw,  and  Herman  Michel,  for 
relator.  Samutf  Louis  aUmore,  GII7  Att7n 
for  re^radent 


Cause  of  Action. 

BBBAUX,  a  J.  Relator  asks  for  a  writ 
of  mandamus  ordering  the  board  of  commia- 
Bloners  to  recall  and  annul  the  order  dlamiss- 
Ing  him  from  the  ofllce  of  Inspector  of  tbe 
police  force  of  tbe  dty  of  New  Orleans,  and 
to  fuUy  restore  talm  to  tbe  poaltion  which  be 
had  filled  tmtil  a  few  days  prior  to  the  filing 
of  bis  petition  for  a  mandamus. 

Statement  of  Facts. 

Btiator  was  elected  by  tike  board  of  cnn- 
mlssloners  to  serve  during  good  b^Tlor  at 
a  salaiT  of  $4,000  a  year. 

He  aTers,  In  substance,  that  be  faithfully 
and  properly  discharged  tbe  functions  of  bis 
office,  but  that  by  an  organised  conspiracy 
entered  Into  betwem  the  members  of  the 
board  of  oommiasionera  and  other  perscma 
named  In  the  petition  be  waa  ousted  from 
hts  office. 

That  changea  were  brought  about  In  tiie 
p«aonnel  of  tbe  board  of  commiasioners  with 
a  view  to  his  ronoval.  That  be  bad  beoi 
absent  from  the  city  wltb  leave  and  on  his 
return  became  aware  of  tbe  conspiracy  char- 
ged, ^niat  he  had  Interviews  with  the  mayor 
and  others  to  which  be  refers.  That  in- 
fluences were  twought  to  bear  to  compel  bim 
to  resign,  and  that  other  r^rehenalble  steps 
were  taken  to  get  rid  of  bim  aa  an  officer. 
He  seta  forth  In  detail  the  comphiint  of  bad 
treatment  which  be  urges. 

We  will  not  go  into  loigthy  details  of  the 
facte  of  the  case.  To  go  a  step  further 
needful  to  tbe  decWon.  relator  sets  up  that 
chaises  in  general  twms  without  B|>eciflca- 
tions  were  brought  against  bim  when  It  was 
found  that  he  would  not  resign  Oie  annexed 
a  copy  of  these  charges  to  his  petltioiO,  ud 
thereafter  be  was  ousted  fnnn  hla  office; 
that  he  called  upon  the  board  of  commts- 
slonos  for  specific  charges,  whidi  the  board 
dedlned  to  fumiab.  Other  requests  be 
avers  woe  made,  among  them  to  be  pa^ 
mltted  to  appear  by  couns^  which  was  de- 
clined. He  says  be  asked  the  mayor  to  re- 
cuse himself  for  reasons  stated;  that  be  alao 
requested  a  delay  to  summon  witnesses, 
which  was  refiued.  He  asked  for  a  bill  of 
particulars  of  cbai^;es  brought  against  him 
and  for  a  list  of  wltnessea^  which  wwe  re- 
fused. 

He  filed  written  protest  containing  a  nar- 
rative in  full,  of  which' tbe  foregoing  is  a 
summary  sufficient  for  the  decision  of  Issues 
now  before  us;  the  case  not  being  bef<Hre 
us  va  the  merits. 

The  further  action  of  tbe  board  of  com- 
missioners was  tbe  order  of  dlsmiasal. 

Wbereup<m  relator  brougtat  this  action, 
setting  forth  in  detail  all  his  grounds  of 
attack  directed  against  the  proceedinga  tak- 
en to  dismiss  talm  from  office. 

When  this  suit  waa  called  for  hearing  in 
the  diatrlct  court,  a  ctmtention  arose  as  to 
wlM  should  b6gin-~*M  to  wbettaw  relate 
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sbould  announce  his  readlnesa  to  proceed 
wttb  the  trial  or  wbetbw  tbe  re«pondent 
should  not  first  file  answer  to  the  mandamus. 

To  state  further,  relator  daimed  tbe  right 
to  be  Informed  of  the  nature  of  respondent's 
return  before  his  (relator's)  announcement 
whether  he  was  ready  to  go  to  trial.  Four 
of  relator's  witnesses  were  absent  The 
hearing  was  omtinuea  for  a  stated  number 
of  days. 

Prior  to  this  continuance  relator  asked 
that,  in  the  absence  of  any  reason  shown 
why  the  altematlye  writ  should  not  be  made 
peremptory,  the  court  direct  that  it  be  made 
peremptory. 

This  the  court  declined  to  grant,  and  orders 
ed  a  continuance,  as  Just  mentioned. 

To  the  ruling  of  the  court  declining  to 
make  tbe  writ  of  mandamus  peremptory, 
CO  angel  for  relator  reserved  a  bill  of  ex- 
ceptions. On  the  day  to  which  hearing  had 
been  continued  a  number  of  witnesses  were 
absoit 

In  answer  to  an  Inquiry  from  counsel  for 
relator  to  know  if  any  return  had  been  made 
to  tbe  order  to  show  cause,  counsel  for  re- 
spondent propounded  the  counter  Inquiry 
whether  the  relator  was  ready  to  go  to  trial. 
Similar  Inquiry  was  propounded  by  the  court 
BelatOT's  counsel  persisted  in  wishing  to  be 
Informed  whether  there  was  a  return  made 
In  the  answer  to  the  rule  nisi  and  that  then 
connsel  woold  be  itoced  In  a  position  to 
determine  Tbether  or  not  they  were  ready. 

The  contoitton  of  relator's  counsel  Is  that 
they  were  ready  if  tbe  question  Intended  to 
be  raised  was  one  of  law;  allter,  If  the  an- 
swer to  the  rule  contained  reference  to  facts, 
requiring  proof  to  meet  and  refute  them. 
Ck)unsel  for  relator  reiterated  that,  under  tbe 
practice,  they  were  entitled  to  a  written  re- 
turn, citing  several  decisions  In  support  of 
their  contention.  The  further  contention  was 
raised  by  relator  Incidentally,  that  the  oath 
of  the  relator,  if  met  by  a  full  return  of  re- 
i^ndent  being  oath  against  oath,  only  then 
the  burden  of  proof  would  shift  to  relator. 
On  the  11th  of  July,  1906,  the  day  fixed  for 
bearing  the  rule,  relator,  through  counsel,  re- 
newed his  motion  asking  the  court  to  direct 
reqrandent  to  comply  with  the  court's  order 
previously  issued;  that  Is,  direct  respondent 
to  file  lilB  return,  or,  in  default  of  his  return, 
that  the  mandamus  be  made  peremptory. 

We  excerpt  the  following  from  the  respond- 
ent  judge's  return  In  answer  to  the  rule  nlal 
iflsoed  by  tills  ooort: 

"X  called  the  case  for  trial,  and  asked: 
'Qentlemen,  are  you  ready?* 

"Be^ndent  [in  the  district  court]  KomwenA 
that  it  was  ready.  Counsel  for  relator  asked 
that  tMr  witnesses  be  called,  many  of  whom 
did  not  respond  to  the  call  of  their  names. 
Counsel  for  relator  refused  to  answer  the  court 
as  to  whether  they  would  proceed  to  trial  or 
not  Thev  (the  counsel)  proceeded  to  Inqufre 
of  counsel  for  respondent  if  they  had  a  written 
return  to  the  writ,  what  the  return  contained, 
If  they  would  file  said  return,  etc  Answers 
were  reCnaed  to  these  questions^  exoept  to  say 


that  every  allegation  of  fact  contained  in  the 
petition  would  be  traversed,  and  tbe  law  laid 
down  therein  contested." 

The  court  reiterated  the  refusal  to  grant 
tbe  ordw  and  In  tbe  return  to  this  court 
stated  its  readiness  to  proceed  with  the  trial 
whenever  relator  would  be  ready.  The  re- 
spondent Judge  returns  further  that  he  has 
not  beard  the  case  and  arrived  at  no  Judg- 
ment The  respondent  Judge  further  an- 
swers that  this  court  is  without  Jurisdiction 
to  rendw  Judgment  prior  to  a  Judgment 
rendered  by  the  court  a  qua,  that  this  court 
is  without  authority  to  assume  original  Juris- 
diction, that  he  has  not  refused  to  proceed 
with  the  trial,  but  on  the  contrary,  he  called 
the  case  for  trial  and  would  have  tried  it 
If  relator  had  been  ready. 

We  have  already  stated  that  a  rule  nisi 
was  Issued  and  a  day  fixed  to  hear  the  par- 
ties, relator  and  respondent 

Respondent  not  having  filed  an  answer,  re- 
lator moved  tbe  ooort  to  make  tbe  writ  per- 
emptory. 

Opinion. 

BelatOT*a  first  contention  Is  that  bis  motion 
shoold  have  bam  granted,  and  the  writ  made 
peranptory.  Belator  invokes  the  articles  of 
the  Code  of  PracUce,  which  read : 

**The  court  to  which  the  complaint  is  ad- 
dressed, if  it  thinks  there  is  no  ground  for 
interposii^  its  authority,  shall  issue  an  order 
addrMsed  to  the  party  or  to  the  inferior  judge 
against  whom  tbe  complaint  is  made,  by  which 
he  shall  be  directed  to  do  what  has  I>een  de- 
manded of  him,  or  to  show  cause  to  the  con- 
trary, within  a  certain  time  after  the  service 
of  tbe  order,  to  be  fixed  by  the  court"  Article 
841. 

And  also  Om  oQier  article  which  provides : 

"If  tlie  answer  ia  considered  insufficient,  then 
a  i>eremptory  mandate  shall  issue."  Article 
848. 

The  language  of  the  article  is  not  impera- 
tive. The  court  most  find  that  the  answer 
of  tbe  respondent  is  InsuflQcIent  The  court 
a  qua,  not  having  found  anything  upon  the 
answer,  for  none  has  been  returned,  cannot 
be  ordered  by  this  court  to  enter  a  decree 
making  tbe  mandamus  peremptory. 

The  issues  have  not  reached  tb^t  stage 
which  the  article  indicates  as  proper  to  make 
the  writ  peremptory.  There  was  no  return, 
sufficient  or  insuffldent  The  act  of  the 
Judge,  if  be  were  to  make  the  writ  peremp- 
tory or  if  he  refused  to  make  this  order,  Is 
Judicial  and  requires  the  exercise  of  the  high- 
est discretion.  No  order  can  properly  Issue 
by  this  court  to  the  respondent  Judge  direct- 
ing him  to  r^der  a  specific  Jndipnoit 

Tbe  court  will  not  direct  what  Judgment 
should  be  rendered. 

This  court  has  repeatedly  in  its  decisions 
declined  to  compel  a  resirandent  Judge  to 
render  a  specific  Judgment  It  has  ruled 
that  it  would  compd  a  respotukDt  Judge  to 
iKoceed  with  tbe  trial,  artjndlffafa^  but  bai 
not  gone  Cnrtbsir. 
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A  court  cannot  be  dlrested  by  mandamuB 
of  all  authority  to  decide  a  jodldal  question. 

That  part  of  relator's  omtentlon  must  be 
dlBmlssed. 

In  the  second  place,  It  appears  the  trial 
was  brought  to  a  standstill  between  the  par- 
ties. The  respondent  contended  that  he  was 
not  obliged  to  file  his  retnm  until  relator 
announced  that  be  was  ready  for  trial.  Re- 
lator, on  the  other  band,  announced  that  be 
had  a  right  to  see  the  return  before  annoim- 
clng  that  he  was  ready. 

We  cannot  overlook  the  fact  that  in  his 
retom  the  respondent  Judge  states  that  he 
has  never  refused  to  hear  the  case  and  that 
be  Is  ready  to  proceed  with  the  trial. 

Tbe  act  devolving  upon  respondent  Judge 
was  Jttdleiel.  If  he  chose  to  Inquire  If  re- 
lator was  ready  for  trial.  If  be  was  pre* 
pared  to  sustain  allegations  of  his  petition 
by  rtference  to  law  or  by  needful  proof, 
in  case  proof  was  deoued  necessary,  it  was 
Incumbent  upon  him  to  satisfy  the  respond- 
ent Judge  that  he  was  ready.  In  thus  In- 
qnlrlng,  and  In  stopping  for  an  answer,  the 
respond^t  Judge  did  not  rend^  Umself  li- 
able to  be  proceeded  against  by  mandamus. 

There  Is  remedy  by  appeal.  If  impnver 
conditions  are  Imposed. 

We  have  not  found  that  the  Inquiry  and 
expected  answer  were  improper  conditions, 
even  though  the  Inquiry  was  made  before 
tbe  reepondent  was  called  upon  tor  a  state- 
ment as  to  whether  he  was  ready  to  pro- 
ceed, and,  If  ready.  If  he  was  prepared  to 
make  return. 

Had  the  relator  announced  to  tbe  court 
that  he  was  ready.  It  was  yet  time  for 
tbe  court  to  Inquire  of  tbe  respondent  If 
he  was  ready  and  what  st^  be  bad  taken 
toward  complying  wltii  tbe  altematlTe  writ 
In  any  event  the  fact  tbat  tbe  court  called 
on  the  relator  first  affords  no  ground  for 
mandamna.  "Wbile  the  writ  of  mandamus 
lies  in  many  cases  to  courts  and  Judicial 
officers  to  cnnpel  them  to  perform  certain 
acts,  or  to  take  action  In  certain  class  of 
cases.  In  no  case  will  tbe  writ  Issue  to  com- 
tile  exercise  of  discretion  vested  In  such 
courts  or  officers."  Bncy.  of  Pleading  and 
Practice.  voL  IS.  626. 

In  tbe  matter  of  practice,  tbe  respond- 
ent commissioners  submitted  to  tbe  court's 
ruling  and  followed  the  court's  direction. 
They,  by  thus  following  this  direction,  are 
not  to  be  prejudiced.  "Actus  cnrlce  nemlnl 
damnosns." 

An  act  of  tbe  court  should  not  be  held 
to  injure  one  or  the  other  party  to  the  suit 

Relator  and  respondent  announce  them- 
selves ready  for  trial.  The  respondent  Judge 
says  in  his  return  tbat  be  has  never  refused 
to  hear  the  case. 

It  would  be  extraordinary  if  anything 
were  now  to  arise  to  prevoit  tbe  bearing. 

"Sails,  oan^  and  stream  all  tend  to  one 
dlrectton." 


There  is  no  room  for  the  harsh  remedy 

of  mandamus. 

Tbe  office  of  the  writ  is  to  direct  aoine- 
thing  to  be  done. 

All  parties  being  ready.  In  tbat  dlrectton 
the  court  must  decline  to  interfere. 

Tbe  writ  is  recalled,  and  tbe  petltUm  at 
applicant  Is  not  granted. 


(116  La.) 
No. 

BTATB  NAT.  BANE  v.  S.  W.  OLABK  A 
SONS  et  aL 
(Sapnme  Court  of  Louisiana.  Nov.  30»  1906.) 

PtBADIWO— DuraCTB— CTTM  BT  AnHZSBIOR  OF 

Evidence. 

P«idiiig  a  respite  which  had  beencranted 
to  the  commercial  pwtnershlp  of  8.  W.  Clark 
A  Sons,  the  sons  withdrew  from  the  firm  and 
turned  the  business  over  to  their  father,  with- 
out however,  tranaferrlng  their  int^vst  in 
tbe  partnership  or  tbelr  interest  in  the  part- 
nership property.  The  State  National  Bank, 
having  obtained  a  judement  In  solido  against 
the  partnership  and  the  individual  members, 
cansed  a  fi.  fa.  to  issue,  under  whidi  the  con- 
tents of  the  store  Xo.  624  Canal  street  were 
seized  as  property  of  their  debtor.  The  wife 
of  the  senior  member  of  the  firm  enjoined  the 
sale  on  the  ground  that  it  was  her  property 
nnder  a  dation  en  paiement  made  to  her  by  hee 
hasband,  pending  the  respite,  in  partial  payment 
of.  paraphernal  funds  received  by  faun  and 
converted  to  his  own  use.  The  sei^g  creditor 
resisted  her  demand,  clafanlng  that  the  pop- 
erty  transferred  was  not  the  voperty  of  tbe 
hnaband,  but  of  the  partnership,  and  oould 
not  be  transferred  by  him  to  his  individual 
creditor,  bnt  if  he  could  do  so.  the  title  would 
passj  subject  to  tbe  rights  of  the  partnership 
ereditors. 

Tbe  court  sustained  the  seising  creditor 
and  diaaolved  the  injanction,  and  the  plaintiff 
in  injunction  appealed.  Tbe  Judgment  of  the 
court  is  affirmed.  It  was  claimed  that  tbe 
seizing  creditor  should.  In  answer  to  the  in- 
junction, have  alleged  tbe  Insolvency  of  the 
partnership  and  of  the  husband,  and  be  had 
failed  to  do  so. 

The  want  of  such  aU^tion  was  cored  tj 
evidence  received  without  objection  on  tbe 
trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  89^ 

Cent  Dig.  Pleading,  9  1386.] 

(Syllabus  by  tbe  Court) 

Appeal  from  Civil  Distil  Court  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  the  Slate  National  Bank  against 
S.  W.  Clark  &  Sons  and  others.  There  was 
Judgment  for  plaintiff,  under  which  a  fl. 
fa.  vias  iKtued  and  levied  on  certain  proper- 
ty, and  Mrs.  S.  W.  CitLtk  sued  out  an  in- 
junction restraining  the  sale  of  the  proper- 
ty. From  a  Judgment  dissolving  the  in- 
junction, Mrs.  Clark  appeals.  Affirmed. 

Behearing  dented  December  18,  IMS. 

BL  A.  O'SuUlvan,  for  appellant.  William 
Stirling  Parkerson.  for  appdlee. 

Statement  of  the  Case. 

NICHOLLS,  J.  On  the  27th  of  October, 
iSOS,  S.  W.  Clark  &  Sons,  a  commercial  part- 
nwidilp  composed  of  S.  W.  Olaric  and  Us 
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sons,  H.  H.  Clark  and  S.  W.  Glaric,  Jr.,  oli- 
talned  from  tbe  elvll  district  court  a  ras- 
Xdte.  The  osuti  were  placed  at  $00,732,  and 
the  liabilities  at.«4{M)6a  Hrt.  &  W.  Olaifc 
was  pirt  down  as  a  creditor  Cor  16,000^  and 
the  State  National  Bank  tor  |86a 

On  January  7,  1904,  tbe  State  National 
Bank  demanded  secoritr,  vaiet  article  800S 
of  tbe  ClTll  Code.  On  hearing,  S.  W.  Claik 
A  Sons,  jdalntUfs  in  the  reiqiite  proceedings, 
were  ordered  to  furnish  bond  in  favor  of  the 
bank  for  91.000.  On  the  16th  of  March, 
1804.  the  bank  moved  to  hare  the  order 
granting  tbe  respite  set  aside  and  vacated  on 
the  ground  that  the  bond  so  ordered  was  not 
furnished.  On  hearing,  this  prayer  was 
granted,  and  the  order  granting  a  respite 
was  vacated. 

On  March  16th  the  State  National  Bank 
filed  a  snit  against  the  firm,  citing  each  mem- 
ber of  the  firm.  On  April  12tb  the  bank  ob- 
tained Judgment  in  soUdo  against  the  firm 
«f  S.  W.  Clark  and  Its  IndlTldoal  members. 

A  writ  of  fieri  facias  issued  In  exemption 
of  the  judgment,  and  under  the  writ  the  coo- 
tenta  of  the  store  No.  624  Canal  street  were 
seized  as  the  proper^  of  the  Judgment  debt- 
ors. 

On  Maj  6th  Mrs.  Clark,  tbe  wife  of  the 
senior  member  of  the  firm  and  the  mother  of 
the  others,  alleging  herself  to  be  the  owner 
and  In  possession  of  tbe  property  seized,  pray- 
ed for  and  obtained  an  injunction  directed 
to  tbe  seizing  creditor  and  the  civil  sheriff 
against  further  proceedings  under  the  writ 
of  fl.  fa.,  and  selling  the  property,  and 
simultaneously  prayed  for  Jul^ment  against 
them  for  damages  In  making  the  seizure. 

Tbe  bank  filed  an  answer  to  her  demands, 
setting  up  the  legality  and  validity  of  their 
own  proceedings,  and  contesting  the  claims 
of  the  plaintiff  in  Injunction,  and  asking  a 
dissolution  of  the  injunction,  with  20  per 
cent,  damages. 

On  the  trial  of  the  case  there  was  judg- 
ment rejecting  tbe  demsnds  of  Mrs.  Clark, 
and  dissolving  the  Injunction  which  had  Is- 
sued at  her  instance,  but  dismissing  as  of 
nonsuit  the  prayer  of  the  bank  for  damages. 

Prom  that  Judgment  Mrs.  Clark  appealed. 
For  answer  -to  the  appeal,  tbe  bank  prayed 
that  tbe  Judgment  appealed  from  be  amend- 
ed, so  as  to  allow  damages  for  attorney's 
fees. 

In  her  petition  for  injunction  Mrs.  Clark 
averred  tliat  she  had  received  from  the  suc- 
cession of  her  deceased  parents  In  December, 
1002.  the  sum  of  S10,000,  which  was  taken  by 
ber  husband  and  expended  by  him  In  bis 
business  as  retail  grocer. 

That  In  September,  1899.  she  sold  to  ber 
son  S.  W.  Clark,  Jr.,  a  lot  of  ground,  which 
she  described,  for  $6,000,  partly  in  cash  and 
partly  In  a  note  for  $4,500,  which  note  was 
taken  possesslm  of  and  negotiated  her 
husband  to  a  third  person,  and  tbe  proceeds 
devoted  fb  Us  own  use. 


That  cognizant  of  these  facts,  and  know- 
ing that  her  husband  was  In  embanaased 
drcumstances,  she  caused  a  statement  of 
her  claims  against  her  husband  to  be  re- 
corded according  to  law  In  tlie  office  of  the 
recorder  of  mortgages  for  tlis  parish  ct  Or- 
leans, In  order  to  preserve  tbe  legal  privilege 
and  nuHTtgflge  existing  In  tavtw  of  married 
women. 

That  on  the  7th  of  Mareli,  1904,  by  mutual 
consent  tile  commercial  firm  of  S.  W.  Clark 
&  Sons  was  dissolved;  the  two  sons  retiring 
therefrom  and  turning  ovw  to  8.  W.  Clark 
the  bnBlneaa  of  the  grocery*  In  which  they 
Ikad  beoi  engaged.  Ttat  hee  husband,  being 
the  sole  owner  of  the  contents  of  the  said 
grocery  store,  together  with  Its  appurte- 
nances, wherein  be  was  doing  busIneBS  on 
the  premises,  624  and  828  Canal  street,  and 
knowing  of  the  Jnat  and  eqidtable  claim  held 
her  against  him.  In  accordance  with  law 
made  ov«r  to  her  1^  a  notarial  act  as  a  da- 
tion  en  paiement  in  partial  payment  of  fala 
Indebtedness  the  contents  of  said  premises 
(u  tlw  Stib  of  March,  1904,  at  the  price  of 
$4.00S,  the  amount  ascertained  by  a  strict 
and  honest  inventory  and  ai^raleement  duly 
taken  of  the  contents  of  the  said  store,  and 
belonging  and  appertaining  thereto  for  the 
conducting  of  said  business. 

That  she  accepted  said  dation  en  paiement, 
and  was  present  and  In  her  own  person  ac- 
cepted the  manual  delivery  of  all  the  arti- 
cles set  forth  in  the  inventory  and  act  of 
dation,  and  from  that  date  she  had  be«i  con- 
ducting said  business  and  grocery  through 
S.  W.  Clark,  Sr^  whom  she  had  specially 
appointed  ber  agent  for  that  purpose. 

That  In  March,  1904,  she  had  filed  in  tbe 
civil  district  court  a  petition  against  her 
husband.  prayli«  ftnr  a  separation  of  prop- 
erty on  the  ground  of  tds  Insolvency  and  the 
disordered  condition  of  Us  affairs,  alleging 
that  he  was  indebted  to  Iwr  in  tbe  sum  of 
$18,000,  less  the  sum  of  $4,998,  amount  re- 
ceived by  the  dation  en  palcnnent  of  certain 
movable  effects.  That  of  this  petition  plain- 
tiff In  ezecdtlon  and  def^tdant  in  these  pro- 
ceedings took  cognisance,  by  intervention 
filed  March  14tb,  opposing  the  allegatlone  of 
said  petition,  whidi  suit  was  then  pending. 

She  then  recited  the  seizure  na  the  2d  of 
May  by  the  State  National  Bank,  tbraugh 
the  sheriff,  of  the  contents  ot  tiie  store,  624 
and  626  Canal  street,  which  was  her  o^ 
separate  pnqterty.  Tliat  at  fbe  time  of  said 
seizure  the  seUng  creditor  had  knowledge 
of  all  the  facta  atsted,  and  the  assure  of  her 
property  was  made  wantonly  and  malicious- 
ly, and  to  haraaa  and  to  force  her  to  pay 
what  ahe  did  not  owe.  She  averred  that  she 
was  In  no  way  indebted  to  S.  W.  Clark.  Sr., 
or  to  the  said  bank,  and  alleging  dsmage  to 
herself  from  tills  seisnre,  she  prayed  for  an 
Injunction  against  the  sale  and  a  judgment 
decreeing  her  to  be  the  owner  of  the  proper* 
ty  and  damagM. 

The  bank  answered  flie  ofvoaltion  of  Mrs. 
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Glark,  pleading,  first,  the  general  lasae.  It 
then  averred  the  obtaining  on  the  18th  of 
April,  1904,  of  the  Judgment  against  S.  W. 
Clark  &  Bona  and  the  Indlvldnal  members  of 
the  Arm,  and  the  Issnlng  of  a  writ  of  fl.  fa. 
in  execution  of  the  jndgment,  and  the  seizure 
nnder  the  writ  of  the  contents  of  the  store^ 
624  and  fi26  Canal  street  It  alleged  that 
an  October  27,  1903,  the  judgment  debtors 
obtained  a  respite  in  the  district  court  That 
Hrs.  Clark  was  placed  as  a  creditor  of  the 
firm  In  the  sum  of  $9,000.  That  the  respite 
had  been  set  aside  for  failnre  of  the  firm  to 
fumiah  bond.  That  the  stores  on  Canal 
street  and  their  appurtenances  were  placed 
upon  the  schedule  aa  worth  $12,867,  and  dur- 
ing the  term  of  the  respite  the  said  stores 
were  turned  over  to  Mrs.  Clark,  a  creditor  of 
the  firm,  at  a  valuation  of  $4,993.  That  said 
transfer  was  111^1,  null,  and  void,  in  fraud 
of  creditors,  and  that  said  stores  were  then, 
and  still  were,  the  property  of  the  firm  of 
B.  W.  Clark  is  Sam,  nibject  to  satrare  by  its 
creditors. 

That  the  injunction  which  had  Issned  had 
caused  it  damage  In  the  sum  of  $850,  being 
the  amount  of  its  Judgment,  with  interest  and 
costs  and  20  per  cent,  damages.  It  prayed 
that  the  demand  of  the  plaintiffs  in  Injunc- 
tion be  dismissed,  and  that  It  so  hare  Judg- 
ment against  bee  for  $860  Interest  and  costs, 
according  to  the  Ju<3^ment  it  had  obtained, 
and  20  per  cent  damages  and  general  relief. 
It  was  stated  from  the  bar  on  the  trial  that 
the  sale  which  had  been  oijolned  had,  by 
consent  of  parties,  taken  place  without  prej- 
udice to  the  rights  of  the  parties. 

Opinion. 

We  do  not  understand  the  State  National 
Bank  to  question  the  verity  of  the  claims  of 
Mrs.  Glark  against  h^  husband,  or  to  deny 
the  fact  of  the  dation  en  palement  made  to 
her  or  her  possession  at  the  time  of  Its 
seizure  of  the  property  covered  by  that  da- 
tion. It  denies  that  the  sons  of  8.  W.  Clark 
transferred  to  him  their  Interest  In  the  firm 
of  S.  W.  Clark  &  Co.,  or  any  part  of  its 
property.  It  insists  that  at  the  time  of  the 
dation  en  palement  both  S.  W.  Clark  and 
the  firm  of  B.  W.  Clark  &  Sons  were  insol- 
vent to  the  knowledge  of  Mrs.  Clark.  It  con- 
tends that  S.  W.  Clark  had  no  right  power, 
or  authority  to  transfer  to  his  wife.  In  pay- 
mtot  of  her  individual  claim  against  him,  the 
property  of  the  partnership,  which  was  an 
entity  separate  and  distinct  ftom  the  Indi- 
viduals composing  It  and  that  that  transfer 
was  really  the  sale  of  the  property  of  a  third 
person,  and  null  and  void,  but  1'  not  null 
and  void,  that  the  property  passed  to  her, 
subject  to  the  rights  of  the  partnership  cred- 
itors, to  be  paid  by  preferaace  out  of  it  It 
was  urged  In  the  argument  of  the  case  by 
counsel  of  the  plaintlfF  In  Injunction  that  the 
seizing  creditor,  in  resisting  the  demand  of 
the  wife  and  contesting  the  dation  en  pale- 
ment had  not  yet  alleged  the  Insolvency  of 


the  husband  or  that  of  the  firm  of  S.  W. 
Glark  &  Sons.  There  Is  evMence  on  the  rec- 
OTd  of  evidenoe  of  the  Insolvency  of  both  re- 
ceived without  objection.  Mrs.  Clark  herself 
alleged  that  fact  and  made  it  the  basis  of 
the  demand  for  a  separation  of  propoty 
from  her  bnsband,  and  testifled  to  her  hus- 
band's insolvency.  We  find  evidence  in  the 
record  that  the  sons  of  S.  W.  Clark  &  Co. 
withdrew  from  the  firm,  and  that  he  had  as- 
sumed all  of  its  liabilities,  but  none  that  they 
had  transferred  their  interest  in  It  or  any 
part  of  its  property  to  their  father.  Quoad 
the  creditors  of  the  partnership,  that  proper- 
ty remained  its  property  up  to  the  time  of  the 
dation,  and  subject  to  payment  of  Its  debta 

The  only  Issue  presented  by  the  wife  in 
her  injunction  proceedings  was  that  the  own- 
ership of  the  property  seized  was  at  the  time 
of  the  seizure  In  her,  and  was  not  subject 
to  seizure  by  the  bank,  which  was  a  partner- 
shlp  creditor.  Her  counsel  referred  the 
court  to  the  decision  of  this  court  in  Hldts 
Co..  Ltd.,  V.  Thomas,  88  South.  149,  114  La. 
219,  as  establlsblng  that  the  bank  should 
have  alleged  the  Insolvency  of  its  debtors  In 
Its  answer  to  the  injunction,  but  conceding 
that  fact  should  have  been  so  specially  al- 
leged, the  error  was  cured  by  the  evidence 
offered  by  the  plaintiff  In  Injunction  herself. 

We  are  of  the  opinion  that  even  if  the 
property  transferred  to  Mrs.  Glark  by  her 
husband  carried  the  title,  It  passed  to  her 
subject  to  the  pursuit  of  the  creditors  of  the 
partnership,  nnder  the  clrcnmstances  of  this 
case,  independently  of  any  question  of  fraud. 
Hewett  V.  Williams.  48  La.  Ann.  691,  19 
South.  604.  We  notice  the  fact  that  the  bank 
has  referred  to  Mrs.  Glark  as  being  herself 
one  of  the  creditors  of  the  partnership,  but 
she  herself  does  not  claim  to  have  been  such. 
Facta  shown  in  the  evidence  do  not  show  that 
she  was  such.  On  the  contrary,  she  was  the 
creditor  of  her  husband  indlvldnally. 

We  are  of  the  opinion  that  sibilant  Is 
not  entitled  to  a  reversal  of  the  Judgment 
and  that  her  demand  was  properly  dismissed. 

We  do  not  think  that  under  the  circum- 
stances of  this  case  the  amoidment  asked 
^nld  be  made. 

For  the  reasons  herein  assigned.  It  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  la, 
hereby  affirmed,  with  costs. 


ai6  La.) 

No.  15,501. 

METROPOLITAN  LIFE  IN8.  00.  OF  NHW 
YORE  V.  BOARD  OF  ASSESSORS 
FOR  PARISH  OF  ORLEANS 

(Supreme  Court  of  Loniaiana.  Nov.  20^  1905l) 

1.  TAuTton— SrruB  of  PEBSonuTT. 

The  rule  "Mobilla  seqauntur  persoDam"  is 
a  fiction  of  law,  not  resting  of  Itself  upon  any 
constitutioDai  foundation,  and  which  gives  way 
before  express  law  destroying  it  In  any  given 
case,  where  constitutional  requ^unents  do  not 
stand  in  the  way. 
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2.  Sauk— NoNBESiimirr  CospouTi(m»— FBOv- 

BKIT  EbmOTEO  IIT  Btati. 
Hh  nroith  section  of  Act  No.  170  of 
1896  annooiioed  the  policy  of  the  state  touch* 
Ing  the  tex&tion  of  credits  and  notes  represent- 
ing to  the  egoivalent  tfaoeof  an  amount  of 
property  (tf  a  foreign  corpwation  which  was 
ntiUsed  hr  It  In  tiw  prosecatlon  of  Its  businesa 
in  the  state  of  Lonuiana.  The  object  of  the 
statute  was  to  do  awaj  with  the  diecrimination 
theretofore  existing  hi  favor  of  nonresidents  as 
against  residents  and  place  them  all  on  an 
equal  footing.  The  statnte  was  not  arbitrarj 
bj  a  legitimate  exercise  of  legislative  poww 
and  discretion,  and  Is  constltational. 

[Ed.  Note. — For  cases  in  point,  sea  ToL  46, 
Cent  Dig.  Taxation,  K  288-290.] 

&  SaKB— MOKBT  LOAHXD  11*  STATE. 

The  particular  manner  or  instnimentalitr 
by  which  the  moneys  used  by  the  foreign  cor- 
poration in  Louisiana  in  the  course  of  Its 
Dusineas  are  obtained  Is  a  matter  of  no  sig- 
nificance In  the  consideration  of  the  liability 
of  the  company  to  taxation  for  the  use  of 
such  money.  The  mtmeys  loaned  in  Louisiana 
were  the  company's  moneys,  and  the  notes 
evidencing  the  loan  rniresented  the  moneys 
so  used  in  Louisiana.  The  moment  the  moneys 
were  received  in  Louisiana  the  taxing  power 
attached  aa  against  the  company,  and  the  tax 
created  was  not  destroyed  becaose  thoeafter 
the  company  might  remove  the  notes  b^oiid 
the  limits  of  the  state. 

4.  Sams— Collection  of  Tax. 

The  state  is  not  required  to  go  beyond  Its 
limits  for  the  pnriKme  of  enforang  the  tax. 
Article  233  of  the  Constitution  furnishes  an 
adequate  remedy.  The  delinquent  can  he  rea(^ 
ed  through  process  npon  its  resident  local 
snperintuident 

5.  Sahb— Loans— BuovAL  or  Notes  out  or 
State. 

There  was  no  reason  for,  or  Justice  in, 
the  sending  by  the  company  of  the  notes  be- 

r'ODd  the  limits  of  the  state  and  holding  them 
D  its  vaults  until  required  for  payment  or 
suit  in  Louisiana.  Their  value  was  in  no  way 
enhanced  thereby.  Their  value  continued  to 
rest  on  the  fact  that  they  were  secured  by  the 

f property  of  the  debtor  in  Louisiana,  and  through 
ts  right  to  enforce  the  same  in  the  courts 
of  that  state.  The  value  of  the  investment  was 
due  entirely  to  what  was  done  In  LonisiaDa. 

6.  Same— Attobret'b  Fees. 

The  r^ht  of  the  attomqr  to  remnneratton 
for  his  services  is  recognized. 

(Byllabw  by  the  Court) 

Appeal  fmm  Oftll  District  Gonrt,  Parish 
of  Orleana;  Joho  St  Paul,  Judge. 

Salt  by  the  Metropolitan  I4fe  Insmance 
C!<nnpaii7  of  New  YoA  against  the  board  of 
assessors  for  the  parish  of  Orleans.  From 
a  jndgment  ft>r  plalntUt,  deftaidanta  appeal 
Rerersed. 

Behearlng  denied  Jannary  2,  1906. 

Francis  Gbarles  Zadiarle,  for  appellant 
tax  collector.  Henry  Garland  Dnpr^  Asat 
Olty  Atty.,  for  appellant  city  of  New  Or- 
leans. Oeorge  Hitcblngs  Terriben;,  for  ap- 
pellant board  of  assessors.  J.  Zacb  Spearing, 
amlcns  cnrise.  Bow^  Spencer  A  Codce,  for 
appellee. 

Statement  of  the  Case. 

NICHOLLS.  J.  The  plaintiff,  a  corpora- 
tion created  and  existing  under  the  laws  of 
the  state  of  New  York,  appearing  In  the  salt 
through  its  duly  authorized  acent  In  the  ctty 
of  New  Orleans,  alleged: 


That  it  Is  a  corporation  engaged  In  the 
business  of  life  Insurance  in  varlons  portions 
of  the  United  States,  and  Its  domicile  Is  in 
the  city  of  New  York,  where  Its  general 
or  home  offices  are  dtnated  and  Its  officials 
reside.  That  it  has  an  office  in  the  city  of 
New  Orleans,  where  It  la  represented  by  sub- 
ordinate managers  only.  That  In  accord- 
ance with  law.  In  the  month  of  January, 
1904,  to  wit,  on  or  about  the  2lBt  day  of 
January.  1904,  It  duly  filed  with  the  board 
of  assessors  for  the  parish  of  Orleans  its 
sworn  statement  of  all  the  property  owned 
by  It  subject  to  taxation  under  the  laws  of 
this  state.  That,  notwithstanding  thb  fact 
that  petitioner  had  made  a  true  return  of 
its  taxable  property  to  the  said  board  of 
assessors,  said  board  did,  nevertheless,  pro- 
ceed to  and  ^d  assess  petitioner  upon  prop- 
erty not  owned  or  held  by  it  or  any  of  its 
officers.  In  the  state  of  Louisiana,  and  said 
board,  despite  the  due  and  seasonable  protest 
of  petitioner,  did  make  an  erroneous,  illegal, 
and  void  assessment  on  the  fallowing,  to  wit 
110,000  credit  money  loaned,  etc,  $10,000, 
money  In  possession,  etc.  Petitions  averred 
that  It  did  not  have  at  any  time  during  the 
current  year,  on  band  or  on  deposit  within 
the  state  of  Lonlslana,  funds  exceeding  the 
sum  of  $1,500,  as  set  forth  In  their  sworn 
return.  That  the  assessment  In  the  som  of 
$10,000,,  made  by  said  board  on  account  of 
credits,  money  loaned,  etc.,  was  lll^al,  null, 
and  void,  for  the  reason  that  any  credits, 
bills  receivable,  or  moneys  loaned  by  and  due 
petitioner  are  not  located  and  payable  In  this 
state,  but  are  located  and  payable  and  tax- 
able only  at  the  domicile  of  petitioner,  and 
are  not  subject,  under  the  Oonstltutlon  of  the 
United  Statra  and  the  laws  of  this  state, 
to  taxation  by  the  state  of  Louisiana,  and 
that  said  assessment  by  the  board  of  as- 
sessors was  an  attempt  to  extend  the  taxing 
privily  of  the  state  of  Louisiana  beyond 
the  territorial  Jurisdiction  thereof,  and  con- 
stituted a  taking  of  property  without  due 
process  of  law,  In  violation  of  the  fourteenth 
article  of  ammdment  of  the  Oonstltutlon 
of  the  United  States,  which  this  petitioner 
expressly  pleaded  and  claimed  the  benefit  of. 

That  in  accordance  with  the  statutes  made 
and  proTided  petitioner  duly  and  seasonably 
applied  to  said  board  of  assessors  and  to  the 
revision  committee  of  the  city  council  fOr  tlie 
cancellation  of  said  illegal  assessment,  and 
for  tbe  reduction  of  said  a^sessmoit  of  money 
on  hand  to  the  amount  returned,  under  oath 
by  this  petitioner  to  the  board  of  assessors. 
That  the  said  board  of  assessors,  upon  ap- 
plication, reduced  tbe  said  amount  of  $10,000, 
assessed  to  petitioner  as  money  in  possession, 
to  tbe  sum  of  $7,600,  instead  of  to  $1,600, 
as  prayed,  but  persisted  In  assesstog  peti- 
tioner with  the  sum  of  $10,000  for  credits, 
bills  receivable,  etc 

That  petitioner  thereupon  made  a  legal 
tender  of  the  sum  of  $46  to  the  treasurer 
of  tbe  cit7  of  New  Orlouia,  being  in  full  at 
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the amount  of  taxes  legally  dne  by  it  for 
the  current  year,  which  tender  waa  refused. 
That  it  had  been  notified  by  the  said  treas- 
urer and  by  John  Fitzpatridc.  Btate  Tax 
Collector  for  the  First  district,  to  pay  the 
taxes  based  upon  said  illegal  assessment, 
and  that  they  would  Impose  penalties  and 
seize  the  property  of  petitioner  unless  en- 
joined and  restrained  by  this  honorable  court 
In  view  of  the  premise,  petitioner  prayed 
tbat  the  dty  of  New  Orleans  through  Its 
proper  officer,  the  board  of  assessors,  through 
Its  proper  officer  and  Jobn  Fltzpatrlck,  the 
State  Collector  for  the  First  district,  be  duly 
cited  to  appear  and  answer  hereto,  and  that, 
after  doe  proceedings  had,  there  be  Judg- 
ment In  favor  of  petitioner  and  against  said 
defendants,  decreeing  that  the  assessment 
against  jwtltioner  in  the  sum  of  $10,000,  on 
account  of  credits,  money  loaned,  eta,  be 
declared  to  be  null  and  void,  and  that  the 
useesment  against  petitioner,  on  account  of 
moneys  in  hand,  etc.,  be  reduced  to  the  sum 
of  $1,000,  and  that  the  defendants,  and  each 
of  them,  be  restrained  and  prohibited  from 
collecting  or  attempting  to  collect  any  taxes 
based  upon  said  111^1  assessment,  and  peti- 
tioner prayed  for  all  costs  and  for  general 
relief. 

The  board  of  assessors  and  State  Tax 
Collector  filed  an  answer  in  which  they  pl^d- 
ed  the  graeral  issue,  and  prayed  tb^t  plaln- 
tUf's  demand  be  dismissed.  They  prayed 
that  they  have  Judgment  for  10  per  cent 
attorney's  fees  on  the  aggregate  amount  of 
the  taxes  and  penalties  InToIved  In  the  case 
until  paid,  or  eo  much  thereof  as  might  be 
named  for  the  court  and  for  all  and  general 
relief. 

The  dty  of  New  Orleans  pleaded  the  gen- 
eral issue,  and  prayed  that  plaintiff's  de- 
mand be  dismissed,  and  that  there  be  Judg- 
ment in  Its  own  favor. 

The  district  court  declared  that  the  law 
and  the  evidence  were  in  favor  of  the  plain- 
tiff and  against  the  defendants,  and  for  the 
reasons  assigned  in  open  court  in  the  written 
opinion  It  rendered  Judgment  in  favor  of 
plaintiff. 

The  judgment  adjudged  and  decreed  tbat 
there  be  Judgment  in  favor  of  plaintiff,  the 
Metropolitan  Life  Insurance  Company  of  New 
TorlE,  and  against  the  defendants,  the  dty  of 
New  Orleans,  the  board  of  assessors  for  the 
parish  of  Orleans,  and  Jobn  Fltzpatrlck, 
State  Tax  Collector  for  the  First  district  of 
New  Orleans,  decreeing  and  ordering  that  the 
assessment  for  the  year  lOOi,  against  the 
plaintiff  company  on  moneys  In  hand,  etc., 
be  reduced  to  the  sum  of  $4,000.  and  further 
decreeing  the  assessment  for  said  year  against 
said  company  In  the  sum  of  $10,000  on  ac- 
count of  credits,  msMj  loaned,  etc.,  to  be 
null  and  void. 

It  further  ordered  tbat  said  defemdanta, 
and  each  of  th^,  be.  and  th^  are  hereby, 
restralued  and  prohibited  from  collecting  or 
att«iu)tins  to  collect  any  taxes  based  lyton 


said  Illegal  assessment  anfl  tbat  deftpdairti 

pay  all  costs  of  this  suit 

The  written  reasons  were  as  follows: 

This  Is  an  action  for  reduction  of  assess- 
ment on  money  in  possesion,  on  deposit  etc., 
and  for  the  cancellation  of  an  asseBamwit  Jip- 
on  credits,  money  loaned,  bills  receivable,  etc 

The  evidence  shows,  and  It  waa  admitted  at 
the  bar  by  all  counsel,  that  Hie  average  of 
money  In  possession  and  on  deposit  by  plain- 
tiff does  not  exceed  $4,000,  and  tbat  Item 
ought  therefore  to  be  reduced  accordingly. 

The  evidence  also  shows,  and  it  Is  not  dis- 
puted, that  the  only  "credits,  money  loaned, 
and  bills  receivable"  belonging  to  plaintiff, 
and  intended  to  be  taxed,  consist  of  loans 
made  to  their  policy  holders  In  this  state,  and 
evidenced  by  their  notes  secured  by  pledge  of 
Its  own  policies,  all  of  wfatcb  as  soon  as  exe- 
cuted are  transmitted  to  the  home  office  In 
the  city  of  New  York,  and  are  returned  to 
this  dty  only  for  purposes  of  collection  or 
renewal. 

The  authority  under  which  it  is  proposed  to 
assess  and  tax  these  notes  is  the  sevrath 
section  of  Act  No.  170  of  1898,  the  last  clause 
whereof  reads  as  follows:  ♦  •  •  "And 
all  bills  recdvable,  obligations  or  credits  aris- 
ing ^m  business  done  in  this  state  are  ha«- 
by  declared  assessable  within  tbis  state  and 
at  the  business  domldle  of  said  nm  Resident, 
bis  agent  or  represratatlve." 

This  section  Is  Identical  In  terms  with  the 
corresponding  section  of  Ad  No.  106  of  1890, 
a  statute  which  stood  unrepealed  when  the 
Supreme  Court  of  tbis  state  declared,  sub- 
stantially In  Liverpool,  etc.,  Ins.  Co.  v.  Board 
of  Assessors,  44  La.  Ann.  TOO,  11  South.  91. 
16  L.  B.  A.  66,  that  "no  l^slative  power  ex- 
isted to  change  the  situs  of  debts  due  to  non- 
residents." unless  such  debts  had  assumed 
some  "concrete  form"  In  the  evidence  thereof, 
and  "such  evidences  are  situated  In  the  state," 
language  tantamount  to  a  declaration  tbat 
this  provision  of  the  statute  was  repv^ant  to 
some  higher  law;  1.  e.,  was  "unconstitu- 
tional." Under  this  high  authority,  tb^  I 
am  constrained  to  declare  tbat  so  much  of 
the  seventh  section  of  Ad  No.  170  of  1898 
as  attempts  to  make  assessable  In  this  state 
any  bills  receivable  due  to  nonresidents,  un- 
less the  same  are  "situated  In  the  state,"  Is 
unconstitutional,  and  therefore  void,  and  any 
assasament  made  In  pursuance  thereof  Is 
therefore  null. 

The  defendants  appealed. 

Opinion. 

In  the  brief  on  behalf  of  the  Iiisnrance  cmn- 
pany  the  statemoit  Is  made  tbat  <m  the  trial 
defendant's  counsel  made  sQch  admlsdma  as 
reduced  this  cause  to  the  sole  question  of  the 
legality  and  nnconstltattonaUtr  of  the  at- 
tempted tax  on  credits,  moM^  louiea.  etc. 

**The  plaintiff  Is  a  corporation  under  the 
laws  of  New  York.  It  had  duly  complied  with 
the  statutes  of  the  state  refolating  the  wtry 
and  doing  of  boslneas  by  for«gn  Insnranee  com- 
panies, and  has  and  Diaintalns  an  office  Id  the 
dty  of  New  Orleans.  Following  the  osnal 
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notice  on  Jaonary  21,  1904,  It  filed  Its  sworn 
return  of  proper^  owned  It  and  mibject  to 
taxati<Hi  in  tnia  state.  Tb«  board  of  naneaaori 
proceeded  to  alter  this  aection  in  two  par- 
ticulars. It  assessed  to  the  plaintiff  the  sum  of 
$10,000  as  money  in  possession  or  on  dei>osit 
and  $10,000  as  credits,  moneys  loaned,  and 
bills  receivable. 

"On  the  1st  of  January,  1004,  the  plaintiff 
had  outstanding  loans  made  to  residents  in 
Louisiana  amounting  to  about  $10,000.  Be- 
tween the  1st  of  January  and  the  Ist  of  April, 
1804,  the  plaintiff  loaned  to  poraona  in  Louisiana 
the  sum  of  $1,492. 

"The  method  of  making  these  loans  was  that 
described  by  Bfr.  MeHaray,  the  resldoit  super- 
intendent : 

"Q.  I  want  yoQ  to  descril>e  to  the  court  the 
method  by  which  a  loan  Is  applied  for  to  the 
companr  and  passed  on  bj  the  company,  and 
bow  the  contract  Is  accepted. 

"A.  The  policy  holder  applies  to  me  for  a 
loan  on  his  policy.  I  take  the  application, 
and  I  advise  the  company  and  procure  the 
neoesaary  not*. 

**Q.  where  do  yoo  procure  that  note  from? 

"A.  From  the  home  office  at  New  York. 

"Q.  Who  passes  on  the  application? 

"A.  The  home  office. 

"Q.  In  case  they  decide  to  accept  the  loan, 
they  advise  yon? 
"A.  Tea. 

"Q.  Then  what  do  you  do? 

"A.  I  take  the  policy,  with  the  note,  and 
send  it  to  the  home  office,  and,  if  they  pass 
upon  it  approvingly,  the  (ibaek  la  sent  to  me 

personally. 

"Q.  Where  were  the  notes  and  the  policy 
securing  the  notes  representing  this  $10,000 
on  the  1st  day  of  January,  1904?  In  other 
words,  where  were  they  located? 

"A.  In  New  York,  sir. 

"Q.  Are  those  notea  alwa^  located  in  New 
Tort? 

"A.  Tes.  sir.  ' 

"Q.  That  is  to  say,  they  are  sent  by  yon  to 
New  Yorli,  when? 

"A.  Immediately  upon  the  loan  being  com- 
pleted. 

"Q.  Do  you  In  any  case  retain  for  more  than 
24  or  49  hours  the  evidence  of  Indebtedness  In 
your  office? 

"A.  No,  sir. 

"Q.  In  other  words,  within  24  or  48  honrs 
the  notes  and  policies  go  to  the  home  office 
in  the  course  of  business? 

-A.  Tea,  sir." 

In  the  syllabus  to  the  brief  of  the  appellant 
the  following  among  otber  proposltlonB  are 
laid  down: 

"(1)  The  doctrine  'Mobilia  seqanntnr  per- 
sonam' is  subject  to  so  many  exceptions  that  it 
can  be  applied  oalj  in  the  simplest  casea. 
Story  on  Conflict  of  Laws  (2d  Ed.)  p.  414, 

y34:  New  Orleans  v.  Stemple,  175  U.  S. 
.  20  Sup.  Ct  110,  44  L.  EM.  174;  Bristol 
V.  Washington  Coun^,  177  U.  S.  133,  20  Sup. 
Ct.  585,  44  L.  Ed.  701  •  Blackstone  v.  Miller, 
188  U.  a  208,  23  Sup.  6t  277,  47  L.  Ed.  439. 

"(^  It  can  never  prevail  in  the  &ce  of  posi- 
tive taw  to  the  contrary.  Norria  v,  Mumford, 
4  Mart.  (O.  S.)  20-  Ramsey  v.  SteveoBon,  6 
Mart.  (O.  S.)  23,  li  Am.  Dec.  468;  Fisk  v. 
Chandlu',  7  Mart.  <0.  S.)  24 ;  Belme  v.  Patton, 
17  La.  590;  United  States  v.  Bank  of  U.  S., 
8  Rob.  414:  Otfut  V.  Acheverra,  24  La.  Ann. 
98:  Succession  of  Caballero,  Id.  579;  rreret 
V.  Frwet's  Heirs,  31  La.  Ann.  509.  Especially 
when  there  is  a  positive  tax  law  to  the  con- 
trary. State  V.  Martin,  2  La.  Ann.  807 ;  State 
V.  Poydras'  Heirs,  9  La.  Ann.  160;  Succession 
of  Dnfonr,  10  La.  Ann.  801 ;  Succession  of  Pre- 
vost,  12  La.  Ann.  677.  The  decisions  In  Merer 
V.  Pleasant,  41  La.  Ann.  640,  6  South. 
Barber  Asphalt  Go.  y,  Oity  of  New  Orleans*  41 
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La.  Ann,  1017,  6  South.  794,  do  not  controvert 
that  principle  because  under  the  tax  acts  of 
1886  and  1888  there  were  no  provisions  In  con- 
flict with  the  doctrine  of  'BioblUa  sequuntur 

personam.' 

"(3)  The  jurisprudence  of  the  courts  of  other 
states  establish  this  as  one  of  the  exceptions 
to  the  maxim.  Alvany  v.  Powell,  55  N.  C.  61 ; 
Catlin  V.  Hull,  21  Vt  101;  Smith  v.  Burley, 
9  N.  H.  423;  State  v.  St.  Louis  County  Court, 
47  Mo.  600;  People  v.  Home  Ins.  Co.,  29  Cal. 
633;  City  of  St  Louis  v.  Wiggins  Ferry  Co., 
40  Mo.  580;  Wilcox  v.  Ellis,  14  Kan.  602; 
Board  of  Sup'rs  of  Tazewell  County  v.  Daven- 
port, 40  III.  198;  Douglas  v.  Mayor,  etc.,  of 
City  of  New  York,  2  Duer,  110;  Silsbury  v. 
McCoon,  3  N.  T.  390.  53  Am.  Dec.  307.  And 
it  has  also  been  maintained  in  State  ex  rel. 
Mechanics'  ft  Traders'  Ins.  Co.  v.  Board  of 
Assessors,  47  La.  Ann.  1644,  18  South.  619; 
BlueSelds  Banana  Go.  v.  Board  of  Assessors, 
49  La.  Ann.  48,  21  Sontb.  627;  Parker  v. 
Strauss,  49  La.  Ann.  1175,  22  South.  320. 
The  decision  in  Railey  v.  Board  of  Assessors, 
44  La.  Ann.  765,  11  Sontb.  93,  is  not  sustained 
by  the  authorities  dted  ther^. 

"Tappan  v.  Merchants'  Nat  Bank,  19  Wall. 
499.  W  L,  Ed.  189,  and  United  States  v.  Erie 
Ry.  Co.,  106  U.  S.  883,  1  Sup.  Ct  223,  27  L 
Ed.  151,  in  effect  overrule  In  re  State  Tax  on 
Foreign-Held  Bonds,  15  Wall.  300,  21  L.  Bd. 
179.  State  ex  rel.  Abbott  v.  Hicks,  44  La.  Ann. 
776,  11  South.  74.  while  aeemli^  to  oppose  our 
contention,  yet  only  modifies  it,  while  Clason  v. 
Clbr  of  New  Orleans,  46  La.  Ann.  1,  14  South. 
SOSj  Is  against  it. 

"(4)  bivestments  by  a  nonresident  of  the 
state  are  subject  to  taxation  under  the  laws  of 
the  state  wb«i  made  by  a  resident  agent  who 
ts  employed  to  invest  money  at  whose  office 
the  loans  are  made  payable,  and  to  whom  the 
notes  taken  for  loans  are  returned  for  collec- 
tion. Bristol  V.  Washington  County,  177  U-  S. 
133.  20  Sup.  Ct  585,  44  L.  Ed.  701:  New 
Orleans  v.  Stemple,  176  IT.  S,  809,  20  Sup. 
Ct  110,  44  L.  Ed.  174. 

"(5)  Whether  our  contention  hereinbefore  set 
forth  be  correct  or  not  there  can  be  no  serious 
question  that  a  state  can  tax  a  foreign  cor- 
poration, especially  a  foreign  insurance  com- 
pany, to  any  extent  or  in  any  manner  it  sees 
proper,  for  the  privilege  of  doing  business  in 
the  state.  6  Thompson  s  Commentaries  on  Cor- 
porations, U  8087  and  7900,  and  authorities 
there  cited.  12  Cook  on  Corporations  (4th  EM.) 
p.  1080,  and  aathoritles  there  cited.  Cooler 
on  Taxation,  387;  1  Deety  on  Taxation,  372. 
229 ;  Burroughs  on  Taxation,  151 ;  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357;  Liver- 

?ool  Ins.  Co.  V.  Massachusetts,  10  Wall.  578, 
9  L.  Ed.  1020 ;  Oliver  v.  Liverpool  ft  London 
Life  &  Fire  Ins.  Co.,  100  Mass.  531-  Attorney 
(General  v.  Bay  State  Mln.  Co.,  90  Mass.  148, 
96  Am.  Dec.  717 ;  Ducat  v.  Chicago,  10  Wall. 
415,  19  L.  Ed.  972;  Dojie  v.  Continental  Ins. 
Co.,  94  U.  S.  535.  24  L.  Ed.  148;  Peneacola 
Telegraph  Co.  v.  Western  Union  Telegraph  Co.. 
96  U.  S.  12,  24  L.  Ed.  708 ;  Cooper  Mfg.  Co. 
V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739. 
28  L.  Ed.  1137:  Bobbins  v.  Shelby  County 
Taxing^Dist,  126  U.  S.  496,  7  Sup.  Ct  5^. 
30  L.^  694:  Leloup  v.  Port  of  Mobile,  127 
U.  S.  640,  8  hup.  Ct  1380,  32  L.  Ed.  311; 
Horn  Silver  Min.  Co.  v.  New  York.  143  U.  S. 
314,  12  Sup.  Ct  403,  36  L.  Ed.  164;  Adams 
Exp.  Co.  V.  Ohio  SUte  Auditor.  165  U.  S. 
194,  17  Sup.  Ct  305.  41  L.  Ed.  688:  Hender- 
son Bridge  Co.  v.  Kentucky,  166  U.  8.  154, 
17  Sup.  Ct.  532,  41  L.  Ed.  853." 

On  the  trial  of  the  case  it  was  admitted 
that  the  State  Tax  Oollector  threatened  a 
selBure  In  this  case  and  wonM  proceed  nnlesa 
prevented  by  order  of  conrt  On  cross* 
examination  of  Mr.  HcHardy,  the  local  super- 
intendent, be  waa  qneattoned  aa  to  how  ths 
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poller  tiotdm  obtained  loana  and  method  oi 
proceedings  In  respect  to  tbetar  appllcatkMa, 
and  testified  as  follows : 

"Q.  To  whom  Is  application  made— to  70a? 
"2;  Tes,  sir. 

"Q.  What  do  TOO  do  after  that? 

"A.  I  forward  the  applIcatloD  to  the  home 
office,  with  the  reqaest  that  the  loan  be  grant- 
ed them  (if  I  consider  It  all  right),  and  that 
the  necessaiy  loan  note  be  forwarded  and  the 
note  is  sent  to  me. 

"Q.  Whoe  Is  the  note  exeeoted? 

"A.  Her^  as  far  as  the  rignatores  are  con- 
cerned. 

"Q.  What  do  TOO  do  with  the  note? 

"A.  I  take  Uie  poller,  attach  it  to  the  note, 
with  any  letter  necessary  In  the  caee,  and  for- 
ward It  to  the  home  office. 

"Q.  Where  Is  the  interest  paid  on  those 
notes? 

"A.  H.eee,  to  me. 

**Q.  And  the  Interest  Is  remitted  by  700? 
"A.  Yee,  sir. 

"Q.  And  when  the  note  is  liquidated,  paid 
in  fall — ^how  is  that  managed? 

"A.  It  is  Invariably  paid  to  me. 

"Q.  Whom  Is  payment  made  to  for  final 
settlement  of  the  note?  In  the  same  wa7  as 
the  interest? 

"A.  Yes,  sir. 

"Q.  And  the  note  Is  sent  back  to  70a,  and 

tf  yon  delivered  to  the  owner? 
<*A.  Yes,  sir. 

**Q.  How  do  yoQ  receive  remittances  to  pay 
those  borrowers? 
"A.  By  check. 


On  what  bank? 


The  National  Shoe  ft  Lsather  Bank  <tf 

New  York. 

"Q.  How  about  renewals  for  a  time  when  the 
time  expires? 

"A.  The  borrower  has  the  right  to  take  op 
the  note  when  due  or  to  pa;  interest. 

"Q.  Have  yon  had  occasion  to  sue,  in  tbe  last 
few  years  in  these  conrts.  any  of  those  who  re- 
fused to  pay  yon? 

"A.  No,  sir," 

Ooonsel  of  appellant!  sajr : 

"Tbe  sum  and  substance  of  the  testimony  Is 
that  the  plaintiffs  receive  about  (10,000  a  year 
on  loans,  which  they  remit  to  tbe  home  omce, 
and  they  receive  #7,000  per  week  In  cash 
as  proninms. 

"On  this  showing  plaintlfb  contend  that  the 
tax  cannot  be  assessed  on  the  credits  and  money 
loaned  on  the  principal  of  'Mobilia  sequuntnr 
personam.' " 

In  Blneflelds  Banana  Company  t.  Board 
of  Assessors,  reported  in  49  La.  Ann. 
48.  21  South.  627,  the  rule  "Mobllla  sequnn- 
tor  penMmam"  was  declared  to  be  a  fiction 
of  the  law  not  resting  of  itself  upon  any 
constitntlonal  fonndatlcni,  and  which  giTes 
war  befixre  ezpreBi  law  destroying  It  In  any 
given  caw  where  constltntlonfll  requlremoits 
do  not  stand  In  the  way.  Answering  the 
claim  asserted  that  the  taxation  provided  for 
In  that  case  cotild  not  be  made  efltectlve, 
tbe  comt  said:  "Gweedlng  that  proposltioD 
true,  It  did  not  famish  a  test  at  to  Its 
constitutionality.'*  We  eee  no  reason  to  alter 
the  views  so  announced.  We  believe  they 
are  In  accord  with  genarally  accepted  Judicial 
opinion.  In  Blafftstone  v.  Miller,  188  U.  S. 
206.  28  Sup.  Gt  277,  47  L.  Bd.  489.  the 
Bnpreme  Court  of  tbe  United  States,  refer- 
ring to  the  maxim  "MobUta  seqnnntar  per- 


sonam," said  that  **wbMi  logic  and  the  poUcf 
of  the  state  conflict  when  a  frlctl<Hi  due  to 
historical  tradition,  the  £rlctl(Hi  must  give 
way." 

There  can  be  no  doubt  that  the  seventh 
section  of  tbe  act  (tf  1888,  Quoted  in  the 
Judgment  of  tbe  district  coozi^  announced  the 
policy  of  the  state  touching  the  taxatlcHi  ot 
credits  and  bills  of  exchange  repreasiting 
an  amount  of  tbe  property  of  nonresltoits 
eQUivalent  or  corresponding  to  said  bills  or 
credits  which  was  utilized  by  them  In  the 
prosecution  of  tb^  business  in  the  stote 
of  Lontelana.  The  evldoit  object  of  the 
statute  was  to  do  away  with  the  discrimi- 
nation theretofore  existing  In  favor  of  non- 
residents as  against  residents,  and  place  th«n 
on  an  equal  footing.  Tbe  statute  was  not 
arbitrary,  but  a  legitimate,  exercise  of  legis- 
lative power  and  discretion. 

It  Is  not  contested  that  the  state  has  the 
right  In  consenting  to  allow  foreign  corpo- 
rations to  carry  on  business  within  her  bor- 
ders to  attoch  such  conditions  to  sndi  con- 
sent as  she  pleases.  These  foreign  corpora- 
tions are  unAer  no  obligation  to  acc^t  tbe 
terms ;  but,  if  they  do  accept  them  and  carry 
on  business  in  tbe  state,  they  must  comply 
with  them.  They  cannot  avail  tbonselves 
of  tbe  benefits  of  the  consoit  and  repudiate 
the  obligations  attached  tbereta  The  condi- 
tions of  consent  may  refer  to  tbe  matta-  of 
taxation,  as  mil  as  to  anything  else.  When 
foreign  craporatlons  come  into  the  state  for 
lousiness  purposes,  tbey  are  constructively 
present  In  tbe  state,  and  voluntarily  place 
themselves  within  the  Jurisdiction  of  tbe 
state  and  accept  and  subject  ttamselves  to 
tbe  laws  thereof. 

As  was  said  In  Bluefields  Banana  Co.  v. 
Board  of  Assessors,  these  foreign  corpora- 
tions do  business  In  Louisiana,  transact  their 
business  precisely  as  do  resident  business 
men  and  corporations.  They  derive  all  tbe 
advantages  to  be  obtained  frixn  the  state 
and  dty  govemmenta  which  residents  receive, 
and  we  see  no  reason  why  they  sbonld  not 
be  taxed  as  claimed,  imless  there  be  Insuper- 
able l^al  objections  in  the  way. 

This  language  was  approvingly  quoted  In 
Comptolr  National  v.  Board,  62  La.  Ann. 
1322,  27  South.  801.  Taxation  is  the  cor- 
relative of  protection.  The  evidence  In  the 
presoit  case  established  the  fact  that  tbe 
notes  referred  to  were  signed  by  the  borrow- 
ers In  the  state  of  Louisiana  and  delivaed 
there  to  tbe  local  superintendent  of  the  com- 
pany, who  turned  over  to  them  In  Louisiana 
tbe  amount  borrowed  of  the  company. 

As  stated  In  the  Otnnptcdr  National  Oaae: 

"The  particular  manner  or  Instnunentalltr  by 
which  toe  moneys  used  by  the  company  In  tbe 
coarse  of  its  continaing  oaslness  in  LouJsiana 
was  obtained  was  a  matter  of  no  moment  or 
significance  in  the  consideration  of  the  ques- 
tion we  are  now  dealing  with.  The  company, 
beyond  question,  loaned  money  In  Loniuana, 
which,  for  tbe  purpoees  of  the  loan,  were  the 
company's  moneys,  and  the  borrowers  gave 
thdr  own  notes  to  Um  company  to  rspramt 
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the  mon«7B  rntdred  from  the  compan?.  The 
notei  rqvesent  an  eqnlvalent  amount  of  money 
of  the  company  in  Lonisana." 

The  moment  these  moneys  were  recelred 
In  LcraMana,  and  there  delivered  to  the 
company's  local  snperlDtendent,  the  taxing 
power  attached  against  the  company,  and 
Immediately  after  the  delivery  of  the  moneys 
to  the  borrowers  the  tax  stnick  the  notes 
delivered  to  the  snperlntend^it  In  repreeen- 
tatlon  of  the  mon^s.  regardless  of  what  dls- 
poeitlon  might  be  made  of  them  anbseqnently. 
It  to  a  mistake  to  snppose  that  because  the 
tax  debtor  might,  in  order  to  evade  the  pay- 
ment of  the  tax,  or  for  any  other  reason, 
remove  the  notes  beyond  the  limits  of  the 
state,  the  tax  vronld  be  destroyed.  An  eva- 
sion wonld  not  be  tolerated.  It  wonld  not 
be  necessary  for  the  state  to  go  t>eyond  its 
limits  for  the  enforcement  of  the  tax  against 
the  company  because  the  notes  should  have 
been  taken  ontdde  the  state.  Article  233 
of  tlie  Gtmstttntion  declares: 

"Taxes  on  movables  shall  be  collected  by  sd- 
lore  and  sale  by  the  tax  collector  of  the  mov- 
able property  of  the  delinquent  to  pay  the  tax." 

Sale  of  snch  property  shall  be  made  at 
public  awtlon  without  MppttiaemaA,  after 
ten  days'  advertisement  made  within  ten  days 
from  date  of  stisnre  and  shall  be  absolute 
and  without  redemption.  If  the  tax  col- 
lector can  find  no  corp(weal  morablea  of  the 
dellnqmot  to  seize  he  may  levy  on  corpweal 
rights  by  notlfytaig  the  debtor  thoeof  or  be 
may  jnrocesd  by  sommary  mle  In  the  conrts 
to  compel  the  dellnqnoit  to  ddlver  np  for 
sale  ptojpettj  In  Us  posMsskui  or  under  his 
control. 

The  state  would  have  powo*  over  the  per- 
son ot  the  debtor  through  service  on  their 
local  supolnteiident  In  Blackstone  v.  MU- 
ler,  the  court  said  tbat  power  over  the  debtor 
gave  Jurisdiction,  and  that  matter  could  be 
disposed  <tf,  not  because  of  -any  theoretical 
speculation  concerning  the  whereabouts  of 
the  debt,  hnt  because  of  the  iwactlcal  fact 
of  the  power  of  the  state  over  the  person  of 
the  debtor. 

There  was  no  reason  for  or  Justice  In  the 
withdrawal  by  the  comjuny  of  the  notes, 
and  the  holding  of  them  In  Ite  Taulte  until 
required  In  Loiitslana  for  the  purpose  of 
th^  payment  as  it  Is  declared  was  done. 
Their  value  was  In  no  manner  enhanced  by 
that  fact  TtuAt  vahie  continued  to  rest  in  the 
fact  tlut  the  notes  were  secured  as  to  pay- 
ment by  the  property  of  flie  debtors  In 
liouitfana,  and  through  the  right  to  their 
enforcement  under  Louldana  law  in  the 
courts  of  the  state.  The  Investment  by  the 
company  was  as  to  value  due  to  nothing  in 
New  York,  but  entlrdy  to  what  was  done  In 
Louisiana.  It  Is  claimed  by  the  plalntltt 
tbat  tbe  law  of  LoulBlana  takes  Ita  property 
tarn  It  without  due  process  of  law,  but  it 
Is  not  pointed  oat  In  what  way  there  was  not 
dne  process  of  law,  and  we  fall  to  see  where- 
in there  was  noL  Appellant  does  not  uris^ 


and  could  not  urge  that  It  did  not  obtain  the 
equal  protection  of  the  law,  for  wliat  It  is 
now  seeing  to  preserve  Is  the  greatw  pro- 
tection which  had  been  accorded  foreign 
corporations  over  residenta  of  Louisiana  up 
to  tbe  time  that  the  statutes  were  changed. 

We  are  of  the  opinion  tbat  the  Judgmoit 
appealed  from,  adjudging  and  decreeing  the 
statute  to  be  unconstitntlottal,  la  erroneous. 
We  hereby  hold  and  decree  the  statute  to  be 
conatltntlonal. 

For  tbe  reasons  assigned.  It  Is  ordered,  ad- 
judged, and  decreed  that.  In  so  far  as  the 
Judgnkoit  arowtod  frcon  decrees  the  assm- 
ment  against  the  plaintiff  in  the  sum  of 
|1(M}00  for  the  year  1904,  on  account  of 
credits,  moneys  loaned,  etc..  to  be  nuU  ana 
void,  and  decrees  the  unconstltationaUty  of 
the  taw  nptm  which  it  is  based,  the  same 
be  annulled,  avoided,  and  reversed,  and  that, 
in  so  far  as  snch  Judgment  falls  to  award 
to  the  defendanta  the  attorney's  fees  al- 
lowed Iqr  law,  the  same  be  amended  to  the 
extent  tiiat  there  now  be  Judgment  to  favor 
of  the  defmdants,  the  Tax  OoUector,  and 
against  the  plaintiff,  condemning  the  latter 
to  pay.  In  addition,  to  the  tax  to  be  re- 
covered,  10  per  cent  on  that  portion  there- 
of with  respect  to  which  no  reduction  of 
assessment  has  been  obtained  In  this  pro- 
ceeding. 

It  to  further  ordered,  adjudged,  and  de- 
creed that  in  all  other  reqwcta  the  Jodg- 
ment  appealed  from  be  affirmed,  tbe  plalntlfl 
to  pay  the  costa  of  appeal. 


(116  La.) 
No.  16,701. 
ELIZARDI  V.  KELLT  et  nx. 
In  re  KBLLT  et  ox. 
(Supreme  Coart  of  Loalriana.  Nov.  30,  lOOEL 
On  Behearing.  Dec.  18;  1006.) 

1.  Hdsbard  ABO  Win— COMMT7B  ITT— Dis- 
solution—Sale  or  PROPBBTT. 

The  property  of  tbe  oommnnlty.  dissolved 
by  the  death  of  the  wife,  can  be  sold  In  the 
sncceasloo  of  the  wife. 

[Ed.  Note.— For  cases  In  point,  see  voL  28. 
Gent  Dig.  Husband  and  WUe,  H  1010.  1088.] 

2.  Saw— RiOBTB  or  Soxvivino  Husband. 

The  snrviving  bnaband  wonld  t>e  left  with- 
OQt  remedy  If  he  did  not  tiave  tbe  rl^t  to 
bring  aboat  tbe  sale  of  tbe  property. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Gent  Dig.  Husband  and  Wife,  |  1010.] 

3.  Saiob. 

It  is  difTerent  if  the  husband  to  dead  and 
his  wife  survives,  or  if  both  are  dead. 

4.  Sauk— Sau!  to  Pat  GomnrmTT  Debts. 

Tbe  Borvlving  father  can  represent  Uw 
minors  and  hare  property  of  the  community 
sold  to  pay  debts  of  the  community. 

[Ed.  Note.— Fw  cases  in  point  see  vol.  28, 
Gent  Dig.  Husband  and  WUe.  I  lOOa] 

6.  SAHB— RATinCATIOR. 

A  family  meeting  can  be  held  In  the  is- 
tereet  of  minon  and  the  sale  ratified. 


(ByUahns  by  the  Court) 
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Certiorari  to  Gonrt  of  Appeal,  Pariah  of 

Orleans. 

Action  by  Mrs.  James  W.  Bllzardi  against 
Tbomas  H.  Kelly  and  wife.  Judgment  for 
defendants  was  reversed  by  the  Court  of 
Appeal,  and  defendants  affiled  for  certiorari 
or  writ  of  review.  Denied. 

McOloskey  &  Benedict,  tor  applicants. 
Gbarlea  Ferdinand  Claiborne,  for  respondent. 

Statement  of  the  CaB& 

BBEAUX,  0.  J.  Plaintiff  brought  snlt 
against  defendants  to  compel  them  to  comply 
with  an  adjudication. 

She  bought  the  property  from  the  succes- 
sion of  Joanna  Morris  Westerrelt,  wife  of 
Lucius  W.  Brown.  The  property  was  offered 
by  her  at  pnbUc  auction  for  sale,  and  through 
an  anctloneer  It  was  adjudicated  to  the  de- 
f^anta  here  for  fSOO. 

The  defendaiLt  refuses  to  take  title  on 
grounds  which  we  will  beieafter  consider. 
At  this  time  we  deem  it  in  place  to  state 
that  the  late  Mrs.  Joanna  Morris  Westerrelt 
left  three  minor  dilldren,  Issue  of  her  mar- 
riage with  Lndus  W.  Brown.  In  due  time 
after  her  death  an  Inventory  was  taken,  and 
her  husband  qualified  as  natural  tutor  of  the 
chlldroi. 

The  property  amounting  to  $11,986  as  per 
inventory  was  owned  by  the  late  community 
whifA  existed  betwera  the  late  wife  and  her 
surviving  husband.  The  community  was  In 
debt  The  debte  amounted  to  over  $8,000. 
The  tutor  of  the  children  In  bis  petllioii  to 
the  court  alleged  that  the  community  was 
in  debt  and  that  a  sale  was  absolutely 
necessary  to  enable  him,  from  the  price  of 
the  sale,  to  pay  the  indebtedness.  He  urges 
that  he  had  the  power  of  adminlstratton 
as  natural  tutor;  also,  under  the  order  of 
the  court,  that  the  credit<WB  did  not  raise 
any  objection  to  his  administering  as  tutor. 

On  the  petition  of  the  natural  tutor  the 
property  was  sold  at  public  auction  for  the 
sum  of  $660  (an  amount  over  the  value 
placed  thereon  in  the  Inventory). 

The  sale  was  not  preceded  by  a  family 
meeting,  but  a  short  time  thereafter  a  peti- 
tion was  addressed  to  the  court  for  a  family 
meeting,  and  It  alleged  at  some  length  the 
facts  connected  with  the  settlement  of  the 
succession:  that  It  was  In  debt;  that  a  sale 
was  necessary;  that  the  sale  made  was  for 
a  full  and  fair  price.  The  court  ordered  a 
family  meeting  to  be  held  In  the  Interest  of 
the  minors.  It  was  held,  and  the  conclu- 
sion was  arrived  at  that  the  sale  was  made 
in  the  Interest  of  alt  concerned,  and  that  no 
Interest  of  the  minors  would  be  served  by 
another  sale.  Upon  this  recommendation  of 
the  family  meeting,  the  court  passed  and 
ordered  the  homologation  of  the  proceedings, 
ratifying  the  sale  of  the  property. 

The  grounds  of  defendants'  objections  are: 

(1)  The  settlement  of  the  community  In 
the  wife's  succession. 


(2>  The  natural  tutor  could  not  represent 
the  creditors  of  the  community  and  hia  minor 

children. 

(3)  The  mortgage  of  the  minors  was  111^^1- 
ly  canceled  at  the  Instance  of  the  tutor. 

(4)  The  lnsolv«icy  of  the  community  Is 
not  sufficient  in  a  suit  by  the  wife's  heirs  to 
recover  their  property  lll^lly  sold. 

The  Judge  of  the  district  court  sustained 
these  grounds.  An  appeal  was  taken  to  the 
Court  of  Appeal  from  his  judgment 

The  Ju^ment  was  reversed  on  this  ap- 
peal. The  court  on  appeal  in  a  carefulty 
prepared  opinion  held: 

(1)  That  the  tutor  may  me  out  proceed- 
ings to  pay  debts. 

(2)  That  our  laws  have  not  provided  for 
a  regular  settlement  of  the  community  dis- 
solved by  the  death  of  the  wife.  None  the 
less,  in  the  at>sence  of  opposition  of  the  sur- 
vivor or  of  creditors,  a  legal  sale  may  be 
made. 

(3)  A  family  meeting  may  be  held  after  a 
sale,  and,  if  the  proceedings  were  homolo- 
gated, the  title  vested  In  the  buyer  who  con- 
summates the  sale. 

(4)  The  right  of  community  creditors  to 
community  property  ranks  the  separate  right 
of  the  spouses. 

The  adjudlcatee,  after  ttils  decision  bad 
been  rendered,  applied  to  this  court  tor 
writ  of  certiorari,  or  review. 

The  case  Is  now  bef<w«  us  cm  that  appli- 
cation. 

We  take  up  the  first  ground  for  deelBlon: 
The  wife's  succession  and  the  legality  vel 
Don  of  the  settlement 

Judgment 

The  community  between  the  husband  and 
bis  late  wife  was  indebted,  and  its  property 
primarily  liable  for  the  payment  of  this  com- 
munity indebtednesa  The  husband  as  head 
and  master  of  the  community  was  the  first 
to  look  to  for  payment  His  estate  Is  bound 
for  the  payment  of  the  debte  contracted. 
But  the  property  remains  bound,  evm  that 
portion  which  passes  into  the  successton  of 
the  wife  after  her  death.  It  passes  to  her 
succession  burdened  with  the  debts  of  the 
community.  Although  it  thus  belongs  to 
the  community,  the  husband  Is  without  au- 
thority to  sell  It  at  private  sale. 

If  the  husband,  who  has  qualified  as  the 
tutor  of  his  minor  children,  who  have  In- 
herited the  mother's  Interest  In  the  com- 
munity, cannot  have  the  property  sold,  then 
he  would  be  liable  for  the  entire  debt 
without  right  or  authority  to  sell  property 
equally  liable  with  his  own  for  Its  pay- 
ment But  he  must  be  held  to  have  this 
right  and  authority  as  tutor  and  legal  rep- 
resentetlve  of  his  minor  dilldren. 

The  minors  are  bound  by  proceedings  la 
which  they  are  represented,  and  cannot  on 
grounds  here  urged  hereafter,  have  any  cause 
of  complaint.  They  inherited  no  prop^ty, 
save  the  residue  after  the  payment  of  com- 
munity debts. 
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The  tutor  wltb  "power  to  admlnlgter" 
Mugbt  to  brli^;  about  a  liquidation  of  the 
community  In  order  to  fix  tbe  amount  to 
wblch  they  are  entitled.  From  tbe  nature  <tf 
ttalngB  a  Bale  became  necesaarr. 

Learned  counsel  for  tbe  adjudleatee,  tbe 
defendant  bere,  budstB  tbat  we  decided  con- 
trary to  tbe  Ttevra  before  expressed  in  the 
case  entitled  Succession  of  Fernandea  and  De 
La  Boaa.  SO  La.  Ann.  065,  2S  South.  4S7. 

We  will  state  that  tbe  facts  of  that  case 
are  dtfferoit  from  Ihose  In  the  case  before  ua 
for  decldon.  In  the  case  cited,  both  the  hus- 
band and  tbe  wife  were  dead.  The  helrrof  the 
husband  were  not  represented  In  the  proceed* 
ings.  Tbey  mm  not  cited.  The  ptopertj  was 
not  sold  to  pay  debts,  which  of  ttself  presents 
a  question  entirely  different  from  tliat  here 
InTolved.  Ttx  two  successions  harli^  been 
separately  opened,  tlie  wife,  who  had  snr- 
Tlved  her  husband,  became  the  executrix  of 
his  testament  After  her  deatii  her  testa- 
mentary executor  und«took  to  sell,  attet 
proceeding  In  court,  the  community  property 
In  tile  succession  of  tbe  wife,  although  he  had 
not  qualified  as  »ecutor  of  bis  (the  bos- 
band's)  succession.  We  decided  that  tbe  exec- 
utor of  tlw  wife's  succession  has  no  such 
authority. 

The  two  BQccesslons  being  opm  at  the  same 
time,  tbe  commnnlty  stiould  bare  been  settled 
In  the  succession  of  tbe  husband,  after  having 
made  the  heirs  of  tbe  wife  parties. 

In  Terrier  t.  Shorlfl,  48  La.  Ann.  718,  19 
South.  677,  another  decision  cited  by  defend- 
ant, tiie  administrator  of  the  socceaslon  of  the 
wife  sought  to  hare  sold  property  of  tbe  com- 
munity during  tbe  life  of  the  husband. 

The  court  held  that  the  husband  to  per- 
sonally liable  for  commnnlty  debts,  and  that 
be  cannot,  aa  was  proposed,  be  ousted  of  bis 
possession  of  otnnmnnity.  Ids  right  as  usufruc- 
tuary, and  the  property  sold  by  the  admlnla- 
trator  of  tbe  wife's  succession. 

A  number  of  decisions  were  cited  In  this 
last  case,  all  sustaining  the  view  b^ore  ex- 
pressed, and  all  in  substance  holding  tbat 
the  creditors  of  the  community  wbo  wish  to 
hold  the  heirs  of  tbe  wife  liable  for  a  com- 
mnnity  debt  must  Join  tbem  In  suit  against 
tbe  busband. 

Tbe  creditors,  also,  are  protected.  They 
have  a  right  of  action. 

In  Succession  of  Oason,  S2  La.  Ann.  790,  the 
court  held: 

"That  commanity  creditors  are  under  so  ne- 
cessity to  provoice  its  liquidation  through  tbe 
medium  of  the  wife's  succession,  because  It  Is 
Mttled  they  may  dtsr^^ard  the  wife's  Intwest 
and  proceed  dfrectly  against  the  community 
property  in  the  poBsessIon  of  the  husband,  con- 
iraaictorilj/  with  him  alone."   (Italics  ours.). 

It  is  evident  that  the  question  of  the 
necessity  of  mal£ing  the  heirs  of  the  deceased 
wife  parties  to  the  proceedings  against  tbe 
hnsband  is  not  before  us  for  decision. 

The  qnestion  here  Is  whether  the  hnsband 
who  Is  natural  tutor  can  have  the  property 
0old  to  pay  debts.  He  can  If  the  creditors  do 
not  object  Succession  of  Smith,  9  La.  Ann. 


107;  Blchard  t.  Deuel,  11  Rob.  SOS;  David- 
son T.  Davidson,  28  La.  Ann.  270 ;  Succession 
of  Hood,  88  La.  Ann.  407. 

In  the  second  place,  tlie  quMtlon  is,  can 
the  husband,  thus  legally  representing  the 
snccesslon  of  his  wife,  have  pnqterty  of  the 
community  sold  to  pay  Its  debts?  If  be  can 
make  bona  fide  settlement  for  the  pigment  of 
the  debts  of  tbe  community  (RuBk  v.  Warren, 
25  La.  Ann.  81^ ;  if,  upon  the  dissolution  of 
the  communltyi  the  husband's  liability  for 
community  debts  Is  not  changed  (Hawley, 
Adm'r,  v.  Bank,  26  La.  Ann.  280) — he  should 
have  the  ri^t  as  tutor  of  Ids  children  to  pro- 
voke a  sale  of  community  property  to  pay 
debts. 

The  creditors  having  the  right  to  bring 
about  the  sale  of  community  property,  con- 
tradictorily with  ttie  executor,  as  betore  mea- 
tloned,  be,  it  follows,  must  have  the  right  to 
have  the  property  sold  to  pay  creditors. 

This  cxmrt  said.  In  Hart  v.  Foley,  1  Bob. 
878: 

"As  our  laws  liavs  provided  no  mode  to  com- 
pel a  regular  settlement  of  a  oommunltr  dis- 
solved by  the  death  of  the  wife,  it  behooves  tbe 
creditors  of  tbe  community  to  interfere  for  the 
protection  of  their  rights. 

If  there  be  a  hiatus  as  Just  stated,  tbe 
hnsband,  acting  as  tutor,  should  have  equal 
rights  with  creditors  to  have  the  property 
sold  in  order  to  pay  debts  and  to  put  an  ^d 
to  the  necessity  of  having  to  answer  the 
claims  of  suing  creditors. 

If  be  can  be  called  upon  as  before  stated 
for  payment,  he  must  have  authority  anffl- 
dent  to  have  tbe  jwopwty  sold  which  is  liable 
for  the  debt 

In  Hewes  v.  Baxter,  46  La.  Ann.  1285,  16 
South.  106,  another  of  defendant's  dted  cases, 
the  iMues  decided  were  not  similar  In  this: 
that  the  heirs  were  parties  to  tbe  proceedings 
as  brought,  and  there  vras  no  necessity  for 
the  Interposition  of  the  tutor  who  was  not 
Interested  In  having  property  sold  to  pay 
debts. 

The  defmdant  rests  tlw  defense  of  hU 
position,  viz.,  that  a  sprvlving  fattior  repre- 
sents the  minors  solely,  and  cannot  represent 
the  creditors  of  the  community,  upon  the 
authority  of  the  following  decisions:  Soye  v. 
Price,  SO  lA.  Ann.  93 ;  Lemmon  v.  Clark,  86 
La.  Ann.  744;  Succession  of  Weber,  16  La. 
Ann.  420. 

In  t^e  Ifarst-clted  case  ttie  court  held  that 
"the  natural  tutor  of  minors  may  take  In 
charge  and  administer,  as  tutor,  tbe  property 
of  minors,  and  his  possession  of  tbe  property 
in  contemplation  of  the  law  Is  tbdr  pos- 
session." 

Tbe  r^bt  realized  in  the  opinion  Is  not 
In  conflict  with  tbe  tutor's  right  to  have 
property  sold  to  pay  debts.  If  it  be  found  to 
the  interest  of  all  concerned,  and  that  to  the 
extent  of  our  opinion  tn  tbe  case  before  us 
for  decision.  Again,  the  administration  ft>r 
the  benefit  of  the  minors  to  retired  to  in  tbe 
second-cited  decision,  and  that  is  mmtioned 
aa  one  of  the  amditlons  ante  which,  the 
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undertntor  or  tutrix  can  administer  the  suc- 
cession of  the  deceased  spouse. 

In  the  third  of  the  cited  cases,  Succession 
of  Weber.  16  La.  Ann.  420,  the  right  of  the 
tutor  of  the  minors  to  sell  the  property  In  a 
ancceaslon  in  wtilch  they  have  an  interest  is 
recognized,  and  the  principle  laid  down  tn 
the  decision  doai  not  miUtats  against  the  poai' 
tion  here. 

It  need  only  be  said  regarding  the  third 
ground  of  defense:  "Ex  parte  cancellation  of 
the  minors'  pn^erty  is  Told" — ^that.  the  sale 
being  legal,  it  follows  that  It  was  proper  to 
cancel  the  mortgage  on  the  property  sold. 

As  relates  to  the  Insolrency  of  the  com- 
munity, the  last  ground  of  the  defense  urged, 
we  deem  tt  sufficient  to  say  that  In  this  In- 
stance there  was  no  irregularity  committed 
by  selling  the  proi)er^. 

The  property  sold  for  an  amount  over  its 
appraised  value.  A  family  meeting  was  called 
and  passed  upon  the  interests  of  the  minors. 
This  court  has  repeatedly  held  that  a  family 
meeting  may  be  called  after  the  sale  to  cure 
Irregularities. 

Tlie  case  does  not  fall  within  the  terms 
of  the  case  last  cited,  in  which  It  was  men- 
tioned that  a  ftunlly  meeting  could  not  be  dis- 
pensed with  In  proceeding  by  the  tutor  to  sell 
property. 

The  order  nisi  is  recalled  and  discharged. 
^pUcants'  demand  Is  rajected  and  tbeir  peti- 
tion dismissed. 

On  Rehearing. 

We  a^pree  with  counsel  tor  defendant  and 
ai^llcant  here  that  the  cancellation  mnst  be 
a  legal  cancellation. 

We  think  the  cancellation  was  legal. 

Counsel  goes  further,  and  urges  that  the 
whole  mortgage  has  been  canceled;  that  Is, 
that  affecting  other  pn^wrty  than  that  here 
inToIved. 

If  snch  was  tiie  view  of  the  recoider  or  any 
one  concerned  thai  we  say  that  view  la 
erroneous. 

The  district  court  (we  copy  from  the  judg- 
ment ordering  cancellation)  said,  "Let  the 
minors'  mortgages  and  all  credltora*  rights 
herein  on  said  properties  be  canc^ed  and 
erased  and  referred  to  the  proceeds  of  sale  by 
said  sale." 

No  cancellation  should  be  made  except  of 
the  minors*  mortgage  on  the  property  In 
question,  which  was  the  only  res  In  the  case, 
and  if  any  has  been  made  further  than  ia  Just 
stated  then  It  Is  null  and  void. 

Rehearing  refused. 


aiB  La.) 
No.  16,816. 
STATE  T.  NASH. 
(Supreme  Court  of  Louisiana.   Dea  4,  1905.) 
1.  Cbiuinaz.  Law— Evidence— Flight  of  Ao- 

ClrSGD. 

In  murder  cases,  evidence  of  flight  is  ad- 
mls^ble  on  the  part  of  the  state,  as  a  circum- 
stanoe  tsodlng  to  create  a  presumption  of  guilt. 


whether  the  bomidde  was  committed  publicly 
in  the  presence  of  witnesses  or  secretly.  TUm 
objection  to  such  evidence  coes  to  the  effect, 
which  must  be  decided  by  the  jury.  State  v. 
Harris,  20  South.  729,  48  La.  Ann.  1189; 
State  T.  Mlddleton.  28  South.  914.  104  La. 
233 :  State  Austin,  20  South.  28, 104  La.  4ia 
[Ed.  Note. — For  cases  In  point,  see  tdL  14, 
Cent.  Dig.  Criminal  Law.  {  7TQ.] 

2.  Saio— OBnonoNB  to  Etidbhos. 

Where  defendant  in  a  murder  case  volun- 
tarily testified  to  his  flight  from  the  seme  of 
the  Domldde  to  a  distant  portion  of  the  state, 
and  to  his  there  living  for  16  yean  under  an 
assumed  name,  he  Is  In  no  position  to  com- 

Elein  that  a  witness  for  the  state  testified  to 
is  flight  immediatdy  after  the  kOling. 
(Syllabus  by  the  Coart) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Natchitoches;  Charles  Ver- 
non Porter,  Judge. 

Ira  Nash  was  convictod  of  mnrder,  and  ap- 
peals. Affirmed. 

B.  H.  LlchtenBtelii.  for  appellant  Walta 
Onion,  Atty.  Gol,  and  William  AogustuB 
WUIdzuKui,  DlBt  Atty.  (Lewis  Oulon,  of  conn- 
sel).  for  the  State. 

LAND,  J.  In  the  year  1800  the  defendant 
was  Indicted  for  murd».  He  was  not  tried 
until  July,  1906,  and  the  result  of  the  trUl 
was  a  verdict  of  gnilty  of  murder,  without 
capital  punishment,  u  chafed  in  the  In- 
dictment Defendant  wia  sentoieed  to  Im- 
prlsonmoit  at  bard  labor  ton  tike  period  of 
blB  natural  llfb,  and  has  appealed,  relying  on 
two  bills  of  esbqitims,  one  to  the  admissibil- 
ity of  evidence  to  i»ove  fil^t  and  the  otbor 
to  the  charge  of  the  court  tiut  proof  of 
flight  might  be  oimsldered  by  tiie  Jury. 

l%e  cmtentlon  of  counsel  for  defendant  Is 
that  the  homicide  was  committed  publicly 
and  openly,  and  therefore  that  erldmce 
as  to  flight  was  not  admissible;  citing  State 
T.  Helton,  87  La.  Ann.  77. 

It  appears  from  the  per  curiam  of  the 
Judge  that  tiie  state  proved  tiie  killing  by 
two  witnesses,  and  that  the  defendant  took 
tiie  stand  as  a  witness  In  Us  ovrn  b^alf 
and  testified  that  tbe  shooting  was  acddentaL 
The  per  curiam  furtber  recites: 

"It  was  shown  that  the  accused  immediately 
fled  from  the  scene  of  the  difficulty,  went  to  a 
distant  portion  of  the  state  and  lived  for  more 
than  Id  years  under  an  assumed  name,  when 
his  IdentitT  was  diacovwed,  and  he  was  arrested 
and  placed  on  trial.  These  facts  appeared  from 
his  own  evidence." 

It  does  not  appear  from  bill  No.  1  what 
answer  the  state  witness  gave  to  the  ques- 
tion :  "What  became  of  Ira  Nash  after  the 
killing?"  And  hence  It  la  not  shown  that  the 
testimony  objected  to  by  defendant  differed 
from  his  own  as  to  flight 

It  Is  contended  by  the  state,  first  that  tbe 
ruling  In  State  v.  Melton,  37  La.  Ann.  77, 
does  not  go  to  the  extent  claimed;  and,  sec- 
ond, that,  if  It  does,  the  dictum  was  over- 
ruled in  Stete  V.  Harris,  48  La.  Ann.  11S9, 
20  South.  729,  and  In  State  v.  Mlddleton,  104 
La.  233,  28  South.  914. 
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In  87  La.  Ann.  T7.  It  appears  from  the  ayl- 
laboB  and  InferentlaHy  from  the  opinion  tbat 
tbe  defendant  oSereA  erUenee  In  rebuttal 
aplalntng  the  flU^t,  and  excited  to  Its  ex- 
clusion hj  the  court  This  court  mled  Oat, 
under  the  titrcnmBtanees  of  that  partlcnlar 
case,  when  Uum  was  no  controreray  as  to 
the  fact  that  the  deceased  was  killed  by  de- 
fendant, and  tile  sole  qnestlon  was  as  to 
the  establishment  of  ezcnae  or  mitigation, 
evidence  as  to  flight  was  Immaterial,  and 
therefor^  In  the  language  of  the  opinion, 
"even  If  the  ruling  were  erroneous,  it  did  not 
I^ndtce  the  fair  trial  of  the  accused." 

In  State  t.  Harris,  48  La.  Ann.  1188,  20 
BouUi.  728,  whwe  evidence  of  flight  was 
ottenH  by  tbe  state,  Uila  court  safd: 

"The  ftdmlsBlbility  of  the  proof  of  flight,  as 
one  of  the  presumptionB  of  ^ilt,  is  not  liinited 
to  secret  Crimea,  as  was  contended  by  the  ac- 
cused on  the  trial.  The  proof  is  as  admissible 
where  th«  daoeased  was  killed  publicly,  in  the 
presence  of  witness,  and  the  plea  is  self-defense, 
as  where  the  cxima  was  secretly  committed." 

In  State  v.  Mlddleton,  104  La.  233,  28 
South.  914,  this  court  held  tbat  an  objection 
to  testimony  as  to  flight  Is  not  one  of  ad- 
mlaslbiUty.  as  It  necessarily  goes  to  the 
effect,  and  must  be  decided  by  tbe  Jury. 

The  only  possible  objection  to  the  admissi- 
bility of  evidence  as  to  flight  and  evasion 
of  arrest  Is  on  the  ground  of  immateriality, 
a  question  which  cannot  be  Intelligently  de- 
termined by  the  trial  Judge  until  tbe  evidence 
for  the  defendant  has  been  adduced.  In 
State  V.  Austin,  104  La.  409,  29  Sonth.  23, 
this  court  held  that  tbe  prosecution  in  a 
murder  case  could  adduce  evidence  of  flight 
In  opening  the  case. 

In  our  opinion  tbe  testimony  objected  to 
by  defendant  was  clearly  admissible,  and 
was  material  as  tending  to  show  that  the 
homicide  was  intentional,  and  not  accidental, 
as  claimed  by  the  defendant  It  was  for  the 
Jury  to  determine  what  effect  should  be 
given  to  tbe  facts  of  flight  and  concealment 

The  charge  of  tbe  court  was  objected  to 
on  tbe  sole  grotmd  that  proof  of  flight  was 
not  admissible.  In  holding  that  such  evi- 
dence was  admissible  we  have  disposed  of 
this  second  bill  of  exception. 

In  conclusion,  we  may  remark  that,  as 
defendant  himself  voluntarily  testlfled  to 
his  own  flight,  be  is  not  in  a  position  to  com- 
plain that  one  witness  for  the  state  testlfled 
on  the  same  subjec^matter. 

For  these  reasons  tbe  Judgmoit  aroealed 
from  is  affirmed. 


HANNAH  T.  STATE. 
(Supreme  Oourt  of  Mississippi.  Jan.  29,  1906.) 

1.  JUBT— SUIUfONIMO  or  JUBT— SpBCIAZ.  VB« 

niBB— RioHT  TO  List. 
Under  Bev.  Code  1892.  §  1408,  entlUIng  a 
person  indicted  for  capital  crime  to  a  copy 
of  tbe  Indictment  and  a  list  of  the  special  venire 
sammoned  bx  his  trial,  provided  he  demands 
the  ssme  kgr  motion  In  writing  before  the  com- 


fileticHS  of  the  drawing  of  the  special  venire, 
t  is  within  the  Judlci^  discretiOD  of  the  coart 
to  deny  a  motion  for  a  list  of  the  special  voiira 
where  the  motion  is  not  made  until  after  tbe 
completion  of  the  drawing  of  the  venire. 

[Ed.  Note. — ^For  cases  la  point,  see  vol.  1^ 
Cent  Dig.  Orhnlnal  Law,  fl  1&7-1446.] 

2.  HoHioiDx  —  iHenuurioiTB  —  Lbsseb  Dx- 

GBKBS  OF  OBIKB. 

Where,  according  to  defendant's  own  testi- 
mony, the  homicide  with  whidi  he  was  charged 
was  either  a  deliberata  murder  or  was  com- 
mitted in  self-defense,  it  was  proper  to  refuse 
a  charge  on  maoslau^ter. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Gent  Dig.  Homicide,  U  688.  0&0-653.] 

Appeal  from  Gircult  Oourt,  Holmes  Oounty ; 
A.  McGL  Klmtoougli,  Judge. 

Jim  Hannah  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Appellant  assigns  as  «ror  the  refusal  of 
the  trial  court  to  cause  a  copy  of  tbe  special 
venire  summoned  for  his  trial  to  be  delivered 
to  blm  or  his  counsel  at  least  one  entire  day 
before  the  trial,  as  provided  by  seetlmi  1408 
of  the  Revised  Code  of  1892.  The  record 
shows  that  the  motion  In  writing  required  by 
said  section  was  not  presented  until  after 
the  concimdon  of  the  drawing  of  the  special 
venire. 

H.  H.  Elmore  and  W.  L.  Dyer,  for  appel- 
lant J.  N.  Flowers,  Aast  Atty.  Oen.,  for 
the  Stote. 

TRULY,  J.  Section  1408,  Rev.  Code  1882, 
which  provides  that  ev«y  person  indicted  for 
a  capital  crime  may  have  served  on  him  or 
bis  counsel  a  copy  of  tht  Indlctmait  and  a 
list  of  the  special  venire  summoned  for  his 
trial  one  entire  day  before  such  trial,  attaches 
as  a  condition  precedent  to  this  i^vllege 
that  the  demand  therefor  lAiall  be  "by  motion 
in  writing  before  the  completion  of  the  draw* 
Ing  of  tlie  special  venire,"  In  the  instant 
cas^  as  qipeors  from  the  very  ftonk  state- 
ment ot  counsd  UiemselTeB,  no  demand  for 
sucb  capT  and  list  and  no  motion  In  writing 
therefor  was  mode  until  aftw  the  drawing  of 
the  special  venire  bad  been  completed.  It 
was  thertfore  within  tbe  exercise  of  Judicial 
discretion  to  deny  the  motion  when  subse- 
quently preeraited.  Hence  this  assignment  of 
error  is  not  tenable^  espedatly  In  view  of  the 
further  fact  that  there  la  no  pretense  tb&t  the 
appellant  e^rlenced  any  difficulty  In  pro- 
curing a  pwfectly  fair  and  impartial  Jury, 
and  it  Is  not  shown  that  he  was  in  any 
manner  prejudiced  1^  the  action  of  the  court 

The  assignment  of  error  predicated  of  the 
cross-examination  of  the  appellant  Is  without 
merit  The  question  ot^ected  to  was  Itself 
a  perfectly  proper  one,  and  the  state  might 
with  pafect  propriety  have  gone  furthw  In 
the  investigation,  bad  tbe  district  att<nn^ 
so  desired. 

The  action  of  the  court  In  rinsing  the 
Instruction  oa  to  manslaugbtOT  was  mani- 
festly correct  According  to  appellantfs  own 
story  the  hinniclde  was  ^ther  a  deliberate 
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murder  or  was  committed  In  self-defMUie. 
The  Jury  accepted  the  theory  of  the  state 
and  convicted  the  appellant,  and  we  are 
clearly  of  the  opinlcm  that  the  evidence  fully 
BOBtains  their  flmUng, 
Affirmed. 


HENRY  et  al.  v.  STATBL* 
(Supreme  Court  of  MissladppL  Jan.  22,  1906.) 

L  STATES—GoVEBnoK—AuTHOBITT  TO  SUX  IK 

Naug  op  State. 

The  provisions  of  Const,  art.  6,  and  Rev. 
Code  188^  }  2156,  that  the  Governor  is  the 
chief  raecntive,  that  he  may  call  out  the  militia 
to  execute  the  laws,  and  that  he  ahall  see  that 
the  laws  are  faithfully  executed,  do  not  confer 
on  him  the  right  to  sue  in  the  name  of  the 
Btate.  (Per  Callioon,  J.) 
2.  Saicb. 

Any  inherent  pow^  of  the  Governor  at 
common  law  to  sue  in  the  name  of  the  state 
la  superseded  by  Const,  art.  6,  definiiv  crea- 
tive powers.  (Per  Calbooo,  J.) 
8.  oonbtitdtiorai.  law— judicial  powxbb 
— Bkcboachuent  on  Executive. 

The  action  of  the  board  of  control  of  the 
penitoitiary  with  relation  to  the  working  of 
convicts,  there  tieing  no  charge  of  oorraption  or 
official  misconduct,  is  not  reviewable  by  the 
courts,  so  far  as  it  Is  wlthls  the  scope  of  Its 
authority,  granted  by  a  coustltutiwial  act  ot 
the  Legislature.  (Per  Truly.  J.) 

4.  CORVICTB— ConTBACTS  IY>B  LaBOK— LKABE. 

A  contract  whereby  the  board  of  control 
of  the  penitentiary  agreed  to  work  a  planta- 
tion with  convicts,  and  to  receive  a  certain 
sum  from  the  owner,  who  was  to  receive  the 
crops,  the  convicts  to  remain  under  the  super- 
^sion  and  control  of  the  board,  was  a  lease 
of  the  land,  and  not  a  hiring  of  the  convicts 
to  the  owner.  (Per  Truly,  J.) 
6.  Sake  —  Statutobt  and  CoNSXiTtrTiONAii 

PBOVISIONB. 

Rev.  Code  1892,  {  3201,  providing  for  work- 
ing convicts  on  a  farm  leased  for  that  .purpose, 
is  not  violative  of  Const.  6§  223,  a4,  pro- 
hibiting the  leasing  of  convicts  to  any  person, 
firm,  or  corporation  exc^t  under  state  super- 
vision, on  certain  public  works.  (Per  Truly,  J.) 

6.  Same— Repeal. 

Rev.  Code  1892,  {  8201,  providing  for 
working  convicts  on  a  farm  leased  for  that 
purpose,  is  not  repealed  by  Acts  1894,  p.  65, 
c.  75,  providing  for  the  establishment  of  a 
penitentiary  farm,  but  also  providing  that.  If 
the  board  of  control  shall  determine  that  all 
the  convicts  cannot  be  profitably  worked  on 
the  land,  it  may  employ  them  in  the  manner 
deemed  nrost  adTisabi&  (Per  Truly,  J.) 

7.  Same. 

Acts  1900,  p.  63.  &  56,  providing  for  the 
preparation  and  occupancy  by  convicts  of  lands 
acquired  by  the  board  of  control  of  the  peni- 
tentiary, and  providing  that  no  previous  con- 
tract for  the  leasing  of  lands  for  working  con- 
victs shall  be  impaired  by  the  provisions  of 
the  act,  does  not  repeal  Rev.  Code  ]892,  § 
3201^  providing  for  such  leasing,  especially  In 
view  ta  Acts  1902,  p.  54,  c.  57,  enacted  by  the 
Legislature  which  enacted  the  former  act  and 
recognizing  leaaos  then  existing  and  dealing 
with  the  money  to  accrue  in  the  future  from 
that  source.  (Per  Truly,  J.) 
Whitfield,  C.  J.,  dissenting. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; Robt.  B.  Mayes,  Chancdlor. 

Petition  for  injunction,  filed  by  the  Gov- 
ernor of  MlBBlsBippl,  In  the  name  of  the  state, 

•Sea  40  South.  1£1  ~~ 


against  J.  J.  Henry,  warden  of  the  peniten- 
tiary, S.  D.  McNalr,  J.  0.  KIncannon,  and 
R.  L  Bradley,  membera  of  the  board  of  con- 
trol of  tbe  state  penitentiary,  and  H.  J.  Mc- 
Lanrln,  seeking  to  restrain  tbe  board  of  con- 
trol from  carrying  into  force  a  lease  contract 
with  McLaurin.  A  motion  to  dissolve  tbe  in- 
Jnnctlon  was  filed,  and  the  chancellor  before 
whom  the  Injunction  was  returnable  over- 
ruled the  motion  to  dissolve  and  retained  tbe 
Injunction.  From  the  decree  defendants 
Ileal.  Reversed. 

The  following  is  the  opinion  of  the  chan- 
cellor: 

"Attempting  no  review  of  the  facts  in  tids 
case,  any  further  than  Is  necessary  to  set 
forth  my  opinio.  I  proceed  at  onoe  to  a 
dlBcuBfllon  of  the  qnestlonB  involTed. 

"First  In  the  aignmente  of  the  case  be- 
fore me.  coonael  r^reaentbig  tiie  defendants 
in  the  bill  concede  that  tbe  Ooremor  has 
tbe  lawful  antborlty  to  Institute  the  proceedr 
Ings  In  behalf  of  the  state,  and  for  that  rea- 
son there  need  be  no  dlBcoaaion  of  this  point 

"Second.  Tbe  main  qaestlon  in  the  case 
presented  for  my  determination,  accordinc  to 
my  view  of  It  is  as  to  the  validity  of  the 
order  of  the  board  of  control  and  1S»  eoor 
tract  made  thereoider.  In  wder  to  diacnss 
this  question  it  is  necessaiy  to  set  oat  in  foil 
the  order  of  the  board  and  to  give  certain 
portions  of  the  contract  which  I  will  dis- 
cuss. The  order  of  tbe  board  is:  Ttescdved, 
that  the  board  of  control  work  with  tiie 
convicts  ft>r  the  year  1906  Saiidy  Bayou  plan- 
tation, owned  by  H.  J.  McLanrln.  and  shall 
receive  for  their  share  of  the  crc^  and  for 
the  labor  of  tbe  convicts  f2S.O0O.0O  (twotty- 
five  thousand  dollar^),  wlilch  avaa  the  said 
McLaurin  guaranties  to  the  stnte  cotain 
and  In  all  events  for  said  year.  The  number 
of  convlctB  to  be  employed  on  same  to  aver- 
age 70,  If  BO  many  be  necessary  to  the  proper 
cultivation  and  harvesting  of  the  crop  there- 
on.' It  will  be  noted  tiiat  tbe  resolution 
of  the  board  Itself  recites  tiiat  the  state  Is 
to  receive  for  its  'sluure  of  the  crop*  and  'for 
the  labor  of  the  convicts*  $25,000,  "which 
sum  the  said  McLaurin  guaranties  to  the 
state  certain  and  In  all  events  for  the  said 
year.'  Pursuant  to  this  resolution  of  the 
board,  It  entered  Into  the  following  contract 
with  McLaurin,  after  reciting  that  It  was 
entered  Into  on  December  5,  1905,  between 
the  stote  of  MtsslBslppI,  acting  by  and  through 
its  board  of  control,  and  H.  J.  McLanrln,  vis.; 
'First.  That  the  board  of  control  has  agreed 
to  work  tbe  plantation  In  Sharks  county, 
stote  of  Mlssl^ppl,  owned  by  the  said  Mc- 
Laurin, and  known  as  "Sandy  Bayou,"  for 
the  year  1906.  Second.  That  the  said  board 
of  control  shall  pay  to  the  said  McLAurIn,  for 
tbe  we  of  said  plantotion  for  said  year,  all 
tbe  crops  grown,  raised,  and  gathered  cm  said 
premises  for  said  year,  aftor  the  sum  of  f25,- 
(M)0  shall  have  been  deducted  therefrom, 
nnd  tbe  said  McLaurin  guarantees  that 
the  said  crop  raised  on  said  premises  shall 
amount  to  925.000^  and  bMs  himself  to  th* 
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said  board  of  control  in  that  anm,  promising 

to  make  up  whatever  the  crops  grown  on  the 
said  premises  may  fall  short  of  that  amount 
Third.  That  the  eald  board  of  control  shall 
hare  absolute  autborl^r  over  the  labor  em- 
ployed In  working  said  land,  and  that  said 
labor  shall  be  under  the  direction  of  said 
board,  and  of  the  persona  appointed  by  the 
board.  Fourth.  That  the  said  McLaorln.  In 
addition  to  the  land  leased  and  furnished  hy 
him,  shall  also  furnish  the  necessary  mules 
and  teams  for  working  of  said  plantation, 
and  feed  for  same,  and  shall  also  furnish  all 
wagons  and  farming  Implements  and  plant- 
ing seed.  Fifth.  That  the  said  board  of  con- 
trol shall  have  Bald  aropa  made,  harvested, 
and  gathered.  This  act  executed  In  dupli- 
cate.' The  resolution  of  the  board  provldea 
that  the  state  of  Mississippi  ahall  receive  'for 
Its  share  of  the  crops  and  for  labor  of  the 
convicts  $26,000,'  and  when  the  contract  it- 
self Is  stripped  of  all  Its  verbiage,  and  made 
to  reveal  just  what  It  Is,  It  is  a  contract  be- 
tween the  board  of  control  of  the  state  of 
MisslBslppl  to  lease  to  H.  J.  Mcljaurln,  for 
the  consideration  of  $25,000,  paid  to  the  state 
by  McLanrln,  TO  convicts  for  the  year  1906, 
to  be  worked  under  state  supervision  on  the 
private  plantation  of  McLaurln,  known  as 
'Sandy  Bayou.*  This  contract  Is  this,  and  no 
mere  phraseology  or  adroit  use  of  language 
can  make  it  anything  else,  when  viewed  In 
the  light  of  its  plain  stipulations,  and  the 
thing  agreed  to  be  done  by  the  state  and 
HcLaurln.  McLaurln  Is  the  owner  of  the 
land,  and  the  contract  and  the  resolution  re- 
cites that  the  state  has  leased  It  and  yet  the 
lessor,  McLaurln,  the  owner  of  the  land.  Is 
the  only  one  who  agrees  to  pay  rent  What 
Is  he  paying  the  $25,000  to  the  state  for? 
He  is  certainly  not  paying  this  sum  to  the 
state  for  the  use  of  his  own  land.  Then  If 
he  Is  not  paying  this  sum  to  the  state  for  the 
use  of  his  own  land,  but  Is  still  paying  this 
sum  to  the  state  for  the  use  of  something, 
what  Is  it  if  It  Is  not  for  the  use  of  70  con* 
victs  to  work  this  land  'under  state  super- 
vision'? 

"But  this  Is  not  the  only  objection  to 
this  contract  Conceding  that  this  la  a  lease 
of  the  plantation  and  not  a  lease  of  the 
convicts,  as  above  stated,  It  Is  still  violative 
of  both  the  spirit  and  the  letter  of  the 
CJonstltution.  The  resolution  provides,  and 
the  contract  stipulates  in  express  terms,  that 
McLaurln  shall  have  all  that  the  labor  of 
the  convicts  produce  on  the  plantation,  over 
and  above  $2S,000  reserved  to  the  state  for 
the  use  of  the  convicts,  thereby  giving  to  Mc- 
Laurln, a  private  individual,  a  direct  Interest 
In  the  labor  of  the  convicts,  a  thing  that 
la  expressly  prohibited  by  the  Constitution. 
If  there  is  one  thing  In  the  Constitutlcm 
that  Is  plain,  it  Is  that  no  individual  citizen 
shall  have  any  Interest  of  gain  or  loss,  in- 
dividually, in  the  labor  of  the  convicts.  If 
there  was  one  thing  that  the  Constitution 
aimed  at.  It  was  the  humane  treatment  <d 


Its  convicts,  and  the  taking  away  from  each 
and  every  individual  of  the  commonwealth 
any  private  interest  In  the  labor  of  convicts, 
thereby  taking  away  the  Inducement  that  any 
one  mls^t  ever  have  to  work  them  exceaelvely 
and  for  purposes  of  gain  to  tbemselvea, 
grow  rich  upon  the  sweat  and  blood  of  these^ 
unfortunates.  Let  us  examine  the  sections 
of  the  Constitution  bearing  upon  this  subject, 
and  it  will  l>e  seen  that  this  conclusion  Is 
Inescapable.  Section  223  of  the  Constitution 
provides  that  *no  penitentiary  convict  shall 
ever  be  leased  or  hired  to  any  person  or 
persons,  or  corporation,  private  or  public,  or 
quasi  public,  or  board,  after  December  31st 
1891,  save  as  authorized  in  the  next  section.' 
Section  224,  which  is  the  next  section,  ex- 
pressly referred  to  in  section  223,  says  the 
Legislature  may  authorize  the  employment, 
under  state  supervision  and  proper  otBcers 
and  employfis  of  the  state,  of  convicts  on  pub- 
lic roads,  or  other  public  works,  or  by  any 
levee  board  of  any  public  levees,'  etc  It  will 
thus  be  seen  by  those  two  sections  leasing  the 
convicts  to  any  private  person  Is  expreraly 
prohibited  by  section  223,  and  when  not 
worked  according  to  the  scheme  outlined  by 
this  aectlon  they  can  only  then  be  worked 
according  to  section  224  which  provides  that 
they  can  then  only  be  worlied  on  public 
works,  and  this  under  state  supervision ;  and, 
as  if  to  emphasize  the  fact  that  there  can 
be  no  private  Interest  In  the  convicts  by 
any  Individual  of  the  commonwealth,  the 
same  section  of  the  Constitution,  a  little 
further  down,  says,  'but  said  convicts  shall 
not  to  be  let  or  hired  to  any  contractors  under- 
said  board.'  Bx>eaking  with  reference  to  any 
levee  board  working  on  public  levees.  It 
will  thus  be  seen  that  even  though  the  con- 
victs may  be  worked  on  pobUc  works,  se 
careful  waa  the  Constitution  to  guard  against 
any  individual  of  the  commonwealth  having 
any  interest  of  gain  In  the  labor  of  the 
convicts,  tliat  It  prohibits  the  letting  or 
hiring  of  convlcta  to  any  contractor  working 
for  the  board  even  on  public  works. 

"But  it  was  argued  to  me,  and  the  con- 
tract and  the  order  of  the  board  of  control 
recite,  that  the  l>oard  of  control  shall  have 
absolute  authority  over  the  labor  employed 
in  working  the  said  land.  The  Constitution 
plainly  says  that  there  shall  be  no  leasing 
or  hiring  to  any  private  Individual,  with 
or  without  the  board  of  control  retaining 
authority  over  the  convicts,  and,  even  though 
the  order  of  the  board  retains  this.  It  Is 
none  the  less  prohibited  by  the  Constitution. 
There  shall  not  be  created  In  any  Indlrldua] 
of  the  state  even  the  inducement  to  coerce 
convict  labor.  There  are  Just  four  of  these 
sections  of  the  Constitution  on  penitentiary 
and  prisons ;  the  manifest  purpose  and  object 
of  all  of  tbem  looking  to  a  more  humane 
treatment  of  the  convicts  than  had  existed 
In  the  state  when  private  letting  was  per- 
missible. So  cruel  and  Inhumane  had  beeu 
the  treatmoit  of  the  convicts,  in  many  In- 
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■taziccB  when  prlTate  IndlTldnalB  were  pei> 
mitted  to  lease  them,  and  therd>7  become 
Interested  In  convict  labor,  that  the  con- 
Btltntlonal  connaitlon  placed  It  la  the  funda- 
mental law  of  the  state  that  never  agabi 
dionld  inivate  individuals  become  In  any 
way  Interested  personally  In  the  labor  of 
the  omvlctB,  because  this  latwest  of  powmal 
gidn  led  te  all  the  cmeltles  that  had  here- 
tofore existed.  To  this  end  the  state  re- 
served to  itself  the  dominion  and  authority 
over  the  convicts.  It  was  the  policy  of  the 
state  to  watk  them  under  guards  hired  and 
paid  Itself,  the  pay  of  whom  was  In  no 
way  dqmident  upon  the  prodnctitm  of  the 
convict  When  It  authorized  them  to  be 
worked  In  any  other  way  than  upon  the 
farms  of  tile  state,  it  was  iQMm  pabllc  woAs, 
wbwe  no  element  of  pmonal  gain  entered 
into  the  powers  by  whom  th^  woe  to  be 
worked  and  controlled,  and  evm  prohibiting 
them  to  be  worked  under  any  contractor 
of  any  board  oigaged  In  public  worics,  Ihns 
all  the  time  goardlng  against  the  element 
of  personal  ^in  to  any  private  person,  that 
which  had  provm  to  be  the  corse  of  the 
convict  and  a  disgrace  to  humanity.  If  history 
correctly  records  tiie  cmeltles  growing  out 
of  the  private  leasing  i^stem.  The  Constltn- 
tlon  aimed  at  prohibiting  the  wrong,  and, 
bj  preventing  private  individnals  becoming 
interested  dlrectiy  In  the  labor  of  the  cm- 
vtcte  as  a  matter  of  personal  gain  to  them- 
sdves,  tear  np  and  destroy  any  Indnconent 
that  might  exist  in  ai^  member  of  the  body 
politic  to  excessive  labor.  Bvery  Individual 
in  the  o(Hnmonwealth  is  alike  Interested  In 
the  labor  of  the  ocmvicts,  but  no  Individual 
at  the  comm<mwealth  can  contract  lawfully 
under  the  Gonstltutlon  of  the  stete,  separate 
himself  tnnn  the  body  politic,  and  obtain  a 
■pedal  Interest  In  the  convict  labor,  over 
and  above  Uie  Intoest  of  every  other  person, 
and  If  he  does,  the  contract  Is  void. 

"Let  us  apply  this  to  the  contract  of  Mr. 
Hc^urin.  All  the  intoest  in  the  labor  of 
these  convicts,  by  virtue  of  this  contract,  Is 
transferred  from  the  stete  to  Ucljaurin.  If 
Sandy  Bayou  makes  one  bale  of  cotton,  the 
state  gete  its  $25,000.  If  Sandy  Bayou 
makes  2,000  bales  of  cotton,  the  state  gete 
the  same.  McLanrln  Is  the  only  Individual 
In  the  state  that  is  Interested  In  the  pro- 
dnctUm  of  these  convicts,  and  their  labor 
Is  a  matter  of  gain  or  loss  to  him.  The 
Inducement  to  coercion  Is  created  by  the 
contract,  and  an  Interest  givoi  In  the  labor 
of  the  convicts.  McLaurin  has  a  common 
Interest  with  all  the  public  In  the  $25,000 
paid  and  an  additional  Interest  In  the  labor 
of  the  omvicts,  not  shared  in  by  the  general 
public,  In  that  his  profit  on  the  lands  must 
■rise  from  their  labor.  If  a  contract  can 
be  made  that  gives  to  the  private  Individual 
an  Interest  In  convict  labor.  It  thwarte  and 
defeats  the  plain  Intent  and  letter  of  the 
Constitution.  It  Is  my  Judgment  that  any 
contract  made,  which  leaves  to  the  party 


from  whom  the  land  la  leased  any  Intwest 
in  the  convict  labor.  Is  void  as  coming  In 
mmfltct  with  sections  223  and  224  of  the 
Oonstttntlon  of  the  state.  If  this  contract 
had  been  a  contract  to  lease  on  sAiares. 
giving  to  McLaurin  mfr-half  tlie  iwodDce  oC 
the  place,  If  It  bad  given  him  «ie-twen- 
tleth  of  Oat  produced  by  the  convicta,  or 
if  It  had  given  him  any  Interest  in  the  small- 
est degree  In  the  labor  of  these  cwvlcta,  it 
is  void.  Bvoi  If  the  laws  providing  that  a 
lease  of  the  lands  may  be  made  are  constitu- 
tional, the  board  must  pay  a  stipulated  snm 
for  the  lands,  in  other  words,  tease  the  lands 
straight  out;  not  giving  to  the  lessor  any 
interest  whatovw  In  anythli^  produced  by 
the  convicts,  or  the  lease  la  void  because  la 
conflict  with  sections  228  and  224  of  the  Con- 
stitution of  the  state  of  Hlsslsslppt 

"Third.  Oounsel  in  their  argument  n^e 
that  any  law  of  the  state  authoriring  Uie 
lease  of  lands  by  the  board  of  control,  vptm 
wUcb  the  convicta  ot  the  state  are  to  be 
worked,  Is  void  because  In  emifllct  with  sec-, 
tlon  22B  of  the  Goutltutltm,  and  press  luion 
the  court  a  decision  of  this  question.  The 
contract  made  by  the  board  witii  McLaurin 
is  not  a  lease  of  land,  but  a  lease  of  convicts. 
The  question  which  is  resented  to  me  to 
decide  is  not  a  question  arising  hj  virtue  of 
any  action  taken  1^  the  board  of  control 
under  the  statutes  and  lam  in  question  aa- 
thorlalug  the  leue  of  land,  and,  tbls  being 
the  case,  I  shall  follow  the  principle  so  ottea 
declared  by  our  Siutrame  Oonrt  that  oourta 
should  never  decide  constitutional  questlMis 
except  when  necessary  to  a  dlsposltlw  of  the 
cause.  Hendrldn  v.  State,  79  Hiss.  868.  80 
South.  706. 

"Fourth.  Gonnsd  tor  the  defease  argue 
that  this  Is  but  an  dfort  on  the  part  of  the 
minority  of  the  board  to  control  the  action 
of  the  majority,  and  again,  if  they  are  mis- 
taken as  to  thla,  it  is  an  effort  on  the  part 
of  the  complainant  by  resort  to  tbe  court, 
to  control  the  'discretion*  of  the  board.  If 
either  of  these  propositions  were  correct  as 
shown  by  the  record  In  tills  case,  the  men 
statement  of  them  would  fumlSh  unanswer- 
able argnmoit  Tliere  Is  a  universality  of 
autiiorlty  that  this  ttnnot  be  done  by  an 
peal  to  the  courts.  But  does  tite  record 
present  any  sudi  case?  By  section  128  of 
the  Constitution  at  the  states  reannonnoed  In 
sabdlvlsion  'c'  |  2166,  Bev.  Code  1882,  It  U 
made  the  du^  of  the  Governor  *to  see  that 
the  laws  are  faithfully  executed.'  The  board 
of  control  Is  of  Itself  a  creature  of  the  law 
and  must  act  In  snbservlence  to  the  Constitu- 
tion and  laws  of  the  state.  When  It  acta 
in  violation  of  either,  or  both.  It  acta  with- 
out authority.  What  is  It  that  the  board  is 
sought  to  be  enjoined  from  doli^?  Is  it  a 
matter  about  which  they  have  either  discre- 
tion or  autiiorlty  te  act?  I  tbtnk  not  If  the 
board  of  control  had  the  authority  under  the 
statutes  to  lease  a  farm  for  the  purpose  of 
working  the  state  convicts,  or,  In  the  alter- 
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natlre,  place  the  conTlcta  on  lands  already 
bdongin;  to  the  state,  as  In  tbetr  Judgment 
tronid  best  snbserve  the  interests  of  the  state, 
and  a  majority  of  the  board  had  decided  In 
faror  of  the  lease,  no  one  wonld  contend  that 
the  mhiority  conld  control  the  majority  by 
a  remrt  to  the  coorts,  and  the  coarta  would 
not  entertain  roch  a  salt  Bat  the  case  stat- 
ed above  Is  not  tlie  case  which  confronts  the 
court  The  board  of  control  have  exercised 
an  anttiorlty  for  which  there  Is  no  warrant; 
either  by  statnte  or  by  Conatltatlon,  but 
which  10  expressly  prohibited  by  the  Consti- 
tution, to  wit :  They  have  leased  70  conrlcta 
for  the  year  1906  for  a  consideration  of 
$25,000  to  a  private  IndlTldnal,  said  convicts 
to  be  worked  nnder  state  supervision,  which 
Is  expressly  i}rohlbIted  by  the  fundamental 
law  of  the  state.  Can  It  be  argued  that  the 
antboritr  charged  by  both  the  Constitntlon 
and  the  laws  of  the  state  with  the  duty  of 
seeing  that  the  laws  are  faithfully  executed. 
Bttet  protesting  as  a  member  of  the  board 
that  the  law  Is  being  violated,  and  without 
effect,  shall  remain  supine  and  see  the  un- 
lawful contract  carried  Into  execution?  It 
Is  not  a  matter  of  discretion  which  Is  sought 
to  be  ctmtrolled.  It  Is  not  a  minority  trying 
to  cratrol  a  majority,  but  It  is  the  chief 
executive  of  the  state  trying  to  prevent  the 
board  of  control  from  acting  without  authori' 
ty  and  In  violation  of  the  law.  State  of  Mis- 
sissippi v.  Johnson,  4  Wall.  493,  18  L.  Ed. 
437,  has  no  application  in  this  case.  The  law 
as  announced  above  Is  clearly  recognized  in 
the  very  authorities  cited  by  counsel  for  the 
deffflise  and  relied  on  by  them,  and  I  use 
tb^r  authorities,  showing  that  It  is  only  In 
matters  where  there  Is  to  be  an  exercise  of 
lawful  discretion  that  the  courts  decline  to 
act  Qalnes  v.  Thompson,  7  Wall.  847,  19  L. 
Ed.  62;  n.  S.  V.  Seaman,  17  How.  225,  IS 
Ll  Ed.  226;  U.  8.  v.  Guthrie,  17  How.  284, 
IS  L.  Ed.  102;  U.  S.  V.  Commissioner,  6 
Wall.  B63,  18  L.  Ed.  602 ;  Litchfield  v.  Regis- 
ter, 9  Wall.  675,  19  L.  Ed.  681 ;  City  of  New 
Orleans  v.  Paine,  147  U.  S.  261,  18  Sup.  Ct 
303,  87  L.  Ed.  162 ;  McKlnsle  T.  Hill.  61  Miss. 
306 ;  Simpson  County  v.  Budcley. '  86  Miss. 
713,  88  South.  104. 

"Again,  It  Is  claimed  that  the  board  of  con- 
trol Is  a  part  of  the  executive  d^artmoit, 
and  that  a  writ  of  Injunction  will  not  lie; 
that  this  court  has  no  jurisdiction,  because 
no  proper^  rights  are  Involved.  In  the  case 
whieb  Is  found  In  180  n.  S.  236,  21  Sup.  Ct 
881,  46  L.  Ed.  497  (Mlssoori  v,  Illinois),  re- 
announclng  what  has  been  decided  In  Re 
Debs,  168  U.  8.  664,  16  Sup.  Ct  900,  39  L.  Ed. 
1092,  it  Is  expressly  decided  that  in  matters 
of  public  concern  It  Is  unnecessary  that  there 
should  be  Involved  any  pecuniary  interest  of 
the  state.  Many  cases  are  dted  by  counsel 
for  the  defense,  all  ct  them  holding  that  the 
Governor  of  the  state  cannot  be  enjoined  and 
that  a  writ  of  mandamus  will  not  lie  agaliut 
titm.  I  have  examined  all  the  cases  and  the 
mamur  In  .which  the  qneatloik  has  arisen. 


Nothing  heM  In  any  of  the  cases  dted  con- 
flicts in  any  way  with  my  tiolding  In  this 
case  No  Injunction  Is  sought  against  the 
Governor ;  hut  the  Governor  himself,  In  obedi- 
ence to  that  command  made  on  him  by  the 
Constitution  and  the  statutes  of  the  state  re- 
quiring him  to  see  to  the  faithful  execution 
of  the  law,  seeks  the  injunction  to  prevent 
the  trustees  of  the  state  convicts  of  the  com- 
monwealth from  dealing  with  the  convicts 
in  violation  of  the  law  and  In  disregard  ot 
the  trust  By  virtue  of  this  contract  the 
finances  of  the  state  are  Involved,  public 
rl^t  is  violated,  and  70  of  the  state's  con- 
victs ore  to  be  contracted  away  In  violation 
of  the  law.  To  argue  that  under  these  dr- 
cnmstances  the  Govwnor  cannot  act  and  the 
courts  have  not  the  power  to  preveit  Is  to 
argne  Impotency  In  the  state's  powers  and  to 
assume,  to  the  board  of  control  an  absolutism 
that  is  repugnant  to  every  Idea  of  the  law. 
Can  the  board  of  control,  in  disregard  of  the 
Constitution,  make  a  contract  prohibited  by 
the  express  terms  of  that  Instrument,  and, 
when  assailed  with  the  power  charged  with 
seeing  to  the  faithful  execution  of  the  law,* 
answer  that  power  and  the  courts  by  saying 
that  they  are  a  part  of  the  executive  de- 
partment of  the  government  and  therefore 
not  amenable  to  the  courts,  or  that  there 
are  no  property  rights  Involved,  and  that 
therefore  the  courts  are  powerless  to  assume 
Jurisdiction?  No  case  has  been  cited  to  me, 
and  I  safely  say  that  no  case  will  be  dted 
to  me,  holding  so  monstrous  a  proposition, 
or  that  the  Governor,  under  the  circom- 
stancea  presented  by  this  case,  cannot  Insti- 
tute the  action,  and  that  under  the  case  as 
made  by  the  record  the  courts  are  powerless 
to  act  In  the  matter.  The  right  to  do  so  Is 
amply  sustained  by  authorities.  State  v. 
Lord  (Or.)  43  Paa  471,  31  L.  B.  A.  478; 
Simpson  County  v.  Buckley,  86  Miss.  713,  38 
South.  104;  Wisconsin  v.  Cunningham  (Wis.) 
61  N.  W.  724,  16  L.  R.  A.  661 ;  State  v.  Saline 
County,  61  Mo.  350,  11  Am.  Rep.  464;  SUte 
V.  McLaughlin,  15  Kan.,  In  part  of  opinion  to 
be  foimd  on  page  233,  22  Am.  Rep.  264. 

"For  the  reasons  givm  above,  I  order  that 
the  motion  to  dissolve  the  Injunction  be  over- 
ruled and  the  injunction  retained." 

McWlllle  ft  Thompson.  Williamson,  Wells 
&  Peyton,  A.  J.  HcLaurln,  and  H.  J.  McLau- 
rln,  for  appellants.  Alexander  A  Alexander. 
Geo.  B.  Power,  and  Btank  Johnston,  for  the 
Stata 

CALHOON,  J.  A  question  sleeps  on  the 
doorslU  of  this  ease  of  much  graver  Impor- 
tance to  the  state  and  her  pec^le  than  any- 
thing Involved  tn  the  controreray.  That 
question  whether  a  Governor  may,  official- 
ly or  in  the  name  of  the  state,  originate  this 
litigation  IQ  our  domestic  tribunals,  unau- 
thorized by  statute,  without  the  serious  dis- 
turbance and  threatened  destruction  of  the 
autonomy  and  coequal  Independent  rights 
of  the  three  Kvaiate  departm^ts  at  govon- 
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ment  under  the  Constitution  and  laws  of  | 
this  republic  as  organized  by  the  people  In  ! 
coDTentiort  and  In  their  Legislature.  It  is 
essential  to  present  the  history  of  the  pro- 
ceeding and  then  the  results  of  a  careful 
examination  by  the  rules  of  right  reason  in 
the  light  of  authority. 

Tbe  board  of  control  of  the  state  penltm- 
tiary  Is  tbe  creation  of  legislative  enactment, 
and  Is  composed  of  tbe  three  Railroad  Com- 
missioners and  the  Govemor  and  the  Attor- 
ney General,  fire  In  all,  and  to  this  board 
the  people  have  Intrusted  the  management 
of  the  convicts  and  tbe  affairs  of  the  state 
penitentiary.  The  board  passed  the  follow- 
ing, viz.:  "Resolved,  that  the  board  of  con- 
trol work  with  the  convicts  for  the  year 
3906  Sandy  Bayou  plantation,  owned  by  H. 
J.  McLanrln,  and  shall  receive  for  their  share 
of  the  crop  and  for  tbe  lab<»-  of  the  convtcta 
$25,000.00  (twenty-flve  thousand  dollars), 
which  sum  the  said  McLaurIn  guaranties  to 
the  state  certain  and  In  all  events  for  said 
year.  The  pumber  of  convicts  to  be  em- 
ployed on  same  to  average  seventy  (70),  If  so 
many  be  necessary  to  the  proper  cultivation 
and  harvesting  of  the  cn^  thereon."  Ac- 
cording to  It  the  contract  was  made  as  fol- 
lows, viz.:  "First.  That  the  board  of  con- 
trol has  agreed  to  work  tbe  plantation  In 
Sharkey  connty,  state  of  Mississippi,  owned 
by  said  McLaurtn,  and  known  as  'Sandy 
Bayou,'  for  tbe  year  1906.  Second.  That  the 
said  board  of  control  shall  pay  to  tbe  said 
McLaurIn,  for  tbe  use  of  said  plantation  for 
said  year,  all  the  crops  grown,  raised,  and 
gathered  on  said  premises  for  said  year,  aft- 
er tbe  sum  of  $25,000.00  shall  have  been  re- 
served therefrom,  and  the  said  McLaorin 
guaranties  that  the  said  crop  raised  on  tbe 
said  premises  shall  amount  to  $25,000.00,  and 
binds  himself  to  the  said  board  of  control 
in  that  Slim,  promising  to  make  up  whatever 
the  crops  grown  on  the  said  premises  may 
fall  short  of  that  amount.  Third.  That  the 
said  board  of  control  shall  have  absolute  an- 
thority  over  tbe  labor  employed  In  working 
said  land,  and  that  said  labor  shall  be  under 
the  direction  of  said  board,  and  of  the  per- 
sons appointed  by  the  board.  Fourth.  That 
the  said  McLaurIn.  In  addition  to  tbe  land 
leased  and  furnished  by  him,  shall  also  fur- 
nish the  necessary  mules  and  teams  for 
working  of  said  plantation,  and  feed  for 
same,  and  shall  also  furnish  all  wagons  and 
farming  Implements  and  planting  seed. 
Fifth.  Tbe  said  board  of  control  shall  have 
said  crops  made,  harvested,  and  gathered. 
This  act  executed  in  duplicate." 

Thereopon  a  bill  in  equity  was  presented, 
beginning  thns;  "The  state  of  Mississippi, 
acting  at  the  Instance  of  the  Governor  of 
the  state,  and  by  its  solicitors  specially 
employed  to  assist  In  bringing  and  prosecut- 
ing this  suit,  files  this  bill  of  complaint,"  etc. 
Accompanying  this  bill  Is  a  letter,  addressed 
to  the  law  firm  appearing  as  solicitors  to  the 
bill,  as  follows:  "I  wish.  In  behalf  of  the 


I  state  of  Mississippi  and  in  Its  name,  to  have 
!  suit  brought  to  enjoin  the  execution  of  any 
-  order  of  the  board  of  control  looking  to  leas- 
ing any  farms  for  the  coming  year,  and,  be- 
lieving that  tbe  interests  of  the  state  requires 
It,  I  hereby  retain  your  Ann  to  assist  In  the 
case  or  cases  to  be  brought  for  that  purpose. 
Tours  respectfully,  [Signed]  Jas.  K.  Varda- 
man.  Govemor."  The  bill  is  sworn  to  by 
"Jas.  K.  Vardaman,  Govemor  of  Mississip* 
pi,"  and  on  it  a  flat  for  Injunction  was 
granted,  resulting  in  a  writ  restraining  three 
members  of  the  board  of  control  and  the 
warden  of  the  state  penitentiary  and  H.  J. 
Mcl^aurin,  a  party  to  the  contract,  "from 
making  or  executing  a  lease  of  the  Sandy 
Bayou  Place  from  H.  J.  McLaurIn,  or  using 
or  working  any  convicts  thereon  during  190G, 
or  from  carrying  out  the  order  of  the  board 
for  said  leasing."  Tbe  bill  avers  that  the 
board  "voted  to  lease"  the  [riace  "over  the 
protest  and  against  the  vote  of  the  Govern- 
or," by  a  vote  of  three  for  and  two  against, 
and  that  this  action  of  the  board  Is  "violative 
of  the  Constitution  and  statutes  of  this  state,** 
states  the  reasons  for  this  view,  and  prays 
for  the  Injunction,  and  in  the  bill  are  these 
words:  "The  Govemor,  acting  under  tbe 
powers  given  him  by  the  Constitution  and 
laws,  and  espetrfally  tbe  power  conferred 
by  section  2156,  Rev.  Code  1882,  has  directed 
this  salt  to  be  brought"  This  section  2156 
of  tbe  Revised  Code  oC  1882  la  In  the  follow- 
ing words: 

"Sec.  2156.  Powers  Generally.  In  addition 
to  the  powers  conferred  and  duties  Imposed 
on  the  Governor  by  tbe  Constitution  and  by 
the  laws  as  elsewhere  provided,  he  shall 
have  the  powers  and  perform  the  duties  fol- 
lowing, viz.:  (a)  He  Is  the  supreme  execu- 
tive officer  of  the  state,  (b)  He  Is  the  com- 
mander In  chief  of  the  militia  of  the  state, 
and  may  call  out  the  militia  to  execute  tbe 
laws,  to  suppress  insurrections  or  riots,  and 
to  repel  invasions.  (See  S  2886.)  (c)  He 
shall  see  that  the  laws  are  faithfully  ex- 
ecuted, (d)  He  Is  to  supervise  the  official 
conduct  of  all  executive  and  ministerial  of- 
flcers.  (e)  He  is  to  see  that  all  offices  are 
filled  and  the  dutl^  thereof  performed,  or. 
In  default  thereof,  apply  such  remedy  as 
the  law  allows;  and  If  the  remedy  be  Im- 
perfect he  shall  acquaint  the  L^slatiu^ 
therewith  at  Its  next  session,  (f)  He  shall 
make  appointments  and  fill  vacancies  as  pre- 
scribed by  law.  (g)  Whenever  any  suit  or 
legal  proceeding  Is  pending  which  affects  the 
title  of  the  state  to  any  property,  or  which 
may  result  In  any  claim  against  tbe  state, 
he  may  direct  the  Attorney  General  to  ap- 
pear on  behalf  of  the  state  and  protect  its 
Interest  (h)  He  may  require  the  Attorney 
General,  or  district  attorney  of  any  district 
to  Inquire  into  the  affairs  or  management 
of  any  corporation  existing  under  the  laws 
of  this  state,  or  doing  business  In  this  state 
under  the  laws  thereof.  (I)  He  may  require 
the  Attorney  Oenwal  to  aid  any  district  at* 
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tontey  la  the  discharge  of  his  duties.  Q) 
He  mny  offer  rewarda,  not  exceeding  two 
hundred  dollars,  for  escaped  Insane  persons 
■who  are  dangerous,  and  such  other  rewards 
as  are  authorized  by  law.  (k)  He  may  re- 
quire any  officer  or  board  to  make  special  re- 
ports to  him  upon  demand  in  writing.  (1) 
He  shall  transact  all  necessary  business  with 
state  officers,  shall  require  them  to  be  present 
at  their  respective  offices  at  all  reasonable 
business  hours,  and  may  require  informa- 
tion. In  writing,  from  any  such  officer  re- 
lating to  the  duties  of  his  office,  (m)  When 
deemed  advisable,  upon  proceedings  for  the 
arrest  of  fugitives  from  justice  in  this  state 
from  other  states  or  countries,  he  may  com- 
mission a  special  officer  to  arrest  such  fugi- 
tive in  any  part  of  the  state." 

An  amended  bill,  not  sworn  to,  makes  ex- 
hibits of  the  order  and  the  pursuant  con- 
tract, as  hereinbefore  set  out,  and  also  a  fur- 
ther resolution  of  the  board  accepting  the 
signed  contract,  and  sets  up  that  the  con- 
tract was  In  fact  a  hiring  of  the  labor  of 
the  convicts,  and  that  It  Is  void,  whether 
a  leasing  of  the  lands  or  the  labor.  The 
two  bills  were  demurred  to.  The  defendants 
below,  appellants  here,  made  a  motion  to 
dissolve  the  Injunction,  which  was  overruled, 
and  they  appeal  to  this  court 

The  Attorney  General  Is  not  made  a  party 
to  the  bill,  either  officially  or  in  any  other 
capacity.  As  stated,  the  Governor's  right 
to  use  the  name  of  the  state  In  sulta  In  her 
own  courts  Is  based,  in  the  bill,  on  the  Con- 
stitution generally,  and  specifically  on  Rev. 
Code  1892.  S  2156.  This  section  is  In  part 
a  rehearsal  of  the  Constitution,  and  we  find 
nowhere  In  either  any  such  power  expressly 
granted.  It  surely  cannot  be  gravely  urged, 
since  the  people  In  solemn  convention  ordain- 
ed the  organic  law,  that  any  of  the  servants 
they  there  provide  for  and  assume  to  instruct 
can  exercise  powers  not  derived  from  that 
Instrument  by  express  grant  or  by  necffisary 
Implication  from  the  grant.  It  is  undeniable 
that  the  Attorney  General  is  the  officer  pro- 
vided by  the  people  as  the  legal  adviser  of 
the  state,  and  It  Is  agreed  on  all  hands 
that  he  has  the  express  statutory  power  to 
sue  In  its  name.  Just  as  district  attorneys 
have  In  the  matters  which  the  Legislature 
has  committed  to  them.  But  It  Is  said  the 
Governor  may  also  sue,  because  of  necessary 
implication  from  the  constitutional  and  stat- 
utory provisions  that  he  is  the  "chief  execu- 
tive," that  he  Is  the  "commander  In  chief 
of  the  mllltla  to  execute  the  laws,"  etc.,  and 
that  "be  shall  see  that  the  laws  are  faith- 
fully executed,"  etc.  In  other  words,  the 
position  seems  to  be  that  the  Attorney  Gen- 
eral may  sue  by  express  warrant  of  law, 
but  the  Governor  is  to  "see  tbat  the  laws 
are  faithfully  executed,"  etc.,  and  therefore 
tbe  GoTenior  may  sue,  which  sequltur  Is  not 
plainly  to  be  seen  In  conatrulDg  powers 
under  Gonstitutlona  and  statutes.   If  either 


may  sue.  It  Is  Interesting  to  examine  results. 
May  each  bring  a  separate  suit?  If  the  At- 
torney General,  or  a  district  a:ttOTney,  In 
his  proper  sphere,  sues  first,  may  the  Gov- 
ernor appear  and  dismiss  the  suit,  because 
he  is  ''chief  executive"?  It  is  Idle  to  say 
the  power  would  not  probably  be  exercised. 
The  pet^le  knew  tbat  powers  glvra  will 
be,  or  might  be,  exercised.  In  real  or  sup- 
posed emergencies,  and  they  designed  to 
confer  power  only  where  they  have  express- 
ed tbe  purpose,  or  where  it  la  necessarily 
implied  from  Its  expression.  If  the  Govemor 
may  sue  because  he  Is  "chief  necutive,"  Is 
It  to  be  bis  opinion  or  that  of  tbe  chosen 
legal  adviser  which  la  to  control  In  determin- 
ing when  suit  shall  be  brought?  If  be  may 
sue  because  tt  is  his  dnty  to  see  that  '^he 
laws  are  faithfully  executed,"  may  be  not. 
In  any  aaA  every  county,  sue,  In  the  borne 
courts,  on  bla  own  construetlon  of  tbe  con- 
stitutionality of  any  omtract  made  by  any 
board  of  supervisors  to  work  tbe  roads  or 
build  a  bridge,  and  this  over  and  against  the 
opinion  of  the  district  attorney,  who  is  the 
statutory  law  adviser?  Tbe  afflrmatlve  could 
not  be  denied  in  tbe  argument,  and  this 
carries  us  Irresistibly  to  an  absurdity.  It 
is  idle  to  say  that  the  Legislature  would 
resent  by  Impeachment  any  sucb  use  of 
power.  This  body  meets  only  once  in  two 
years,  and  no  impeachment  would  lie  against 
an  officer  for  doing  what  be  was  empowered 
to  do.  Neitfaer  tbe  courts  nor  the  Legisla- 
ture can  attack  tbe  conscience. 

C#talu  it  is  tbat  it  would  not  be  done  by 
tbe  present  distinguished  executive.  But 
who  can  speak  fbr  all  who  may  follow  blm? 
Great  publicists  all  agree  that  populatlcms 
are  happiest  in  absolute  despotisms  where 
the  despots  are  wise  and  good.  The  diffi- 
culty is  In  tbe  tenure.  The  successor  may 
be  bad  and  there  must,  tborefore,  be  stabil- 
ity of  rights  or  tbe  opportunl^  of  ruin  and 
slavery.  We  can  Imagine  Governors  who 
would  cheerfully  lend  tiiemselves,  tor  poUll- 
cal  ends,  to  influential  factions  who  wanted 
to  annoy  with  no  chance  of  Incurring  costs. 
This  would  be  practically  Impossible  to  elect- 
ed law  officers,  with  reputation  for  law 
learning,  witii  the  oath  as  attorn^s  upon 
them,  and  tbe  responsibility  th^  are  under 
to  the  world  in  tbe  books  aC  R^rts.  To 
say  the  most,  it  would  be  but  remotely 
possible.  Private  persons  are  jealously  guard- 
ed against  the  use  of  their  names  in  law- 
suits where  they  have  given  no  authority 
for  the  use.  How  much  more  important  to 
a  stete!  When  men  vote  for  a  Governor, 
they  have  no  thought  that  they  are  voting 
for  a  law  adviser.  In  tbe  88  years  that  we 
have  been  a  state,  tbis  Is  tbe  first  Instance 
of  a  suit  by  a  Governor,  unless  In  the  early 
days  on  bonds  and  obiigations  made  payable 
to  him.  This  in  itself  Is  conclusive  of  the 
public  and  executive  construction  of  the 
scope  of  powers,  and  tbe  courts  yield  to 
such  public  construction  from  micb  lapse 
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of  time.  Tbe  position  of  appellee  logltjklly 
forces  to  the  conclaelon  that  the  chief 
ecutlTe  may  dismiss  a  prosecution  for  crime 
In  any  court  of  the  state  in  defiance  of  the 
district  attorney,  elected  by  the  people  to 
look  after  their  law  matters.  Tbe  Con- 
stltatlon  of  the  United  States  also  has  a 
clause  that  the  President  "shall  take  care 
that  the  laws  be  faithfully  executed."  Yet 
who  erer  heard  of  a  suit  by  that  officer? 
In  tbe  case  of  United  States  t.  Throckmor- 
ton, 88  U.  S.  61,  25  L.  Ed.  93.  the  decision 
of  the  court  (Supreme  Court  of  tbe  United 
States)  is  In  tbe  following  words,  so  far  as 
pertains  to  tbls  question:  "Tbe  allegation 
In  the  opening  of  tbe  bill  already  cited  im- 
plies tbat  Mr.  Van  Dyke,  the  district  attor^ 
n^.  Is  plaintiff;  but  If,  construing  it  liberal- 
ly, we  hold  that  the  United  States  Is  plain- 
tiff, tbe  statement  Is  clear  that  it  is  brought 
by  the  district  attorney,  and  not  by  the  At- 
torney General.  Leaving  out  of  considera- 
tion all  mere  questions  of  form,  there  arises 
no  presumption  from  the  act  of  Congress, 
which  gives  the  Department  of  Justice  a  gen- 
eral supervision  over  tbe  district  attorneys, 
that  the  suit  was  brongfat  by  bis  direction; 
for  tbe  district  attorneys  bring  innumerable 
suits,  indictments  and  pn^secutlons,  in  which 
the  United  States  Is  plaintiff,  without  con- 
sulting the  Attorney  General,  and  they  do 
this  In  tbe  strict  line  of  their  duty.  In  the 
class  of  cases  to  which  this  belongs,  however, 
tbe  practice  of  tbe  English  courts,  and  of 
tbe  American  courts,  also,  has  been  to  re- 
quire tbe  name  of  the  Attorney  GenerM,  as 
Indorsing  the  suit,  before  it  will  be  enter- 
tained. The  reason  of  this  is  obvious,  name- 
ly: That,  In  so  imporiant  a  matter  as  Im- 
peaching the  grants  of  the  Government  un- 
der Its  seal,  its  highest  law  officer  should  be 
consulted,  and  should  give  tbe  support  of 
bis  name  and  authority  to  tbe  suit  He 
should  also,  have  control  of  it  in  every  stage, 
so  tbat  if,  at  any  time  during  Its  progress, 
he  should  become  convinced  that  the  pro- 
ceeding Is  not  well  founded,  or  is  cipgmuiYe, 
he  may  dismiss  the  bill." 

May  tbe  Attorney  General  dismiss  tbe  bill 
now  before  us?  It  Is  said  he  cannot,  because 
the  Governor  Is  commander  In  chief  and 
required  to  "see  tbat  the  laws  are  faithfully 
executed."  In  other  words,  tbe  Governor  can 
do  In  this  state  what  tbe  President  cannot 
do  In  the  courts  of  the  United  States.  If  tbe 
Governor  can  so  act  under  bis  powers  as 
commander  In  chief,  and  under  tbe  duty  to 
see  tbat  the  laws  are  faithfully  executed, 
why  may  be  not  nullify  the  decrees  of  the 
courts  because  he  thinks  they  do  not  comport 
with  the  Constitution?  Alexander  v.  Georgia, 
56  Ga.  479,  cited  by  appellee,  has  no  perti- 
nency, except  that  by  implication  it  is  an 
authority  in  favor  of  the  appellants,  in  that 
tbe  Governor's  right  to  sue  Is  based  only  on 
an  express  statute  making  It  his  duty,  which 
statute  Is  to  be  found  on  page  483  of  tbe 
volume,  and  confines  the  Anty  to  particular 


specified  property.  The  same  may  be  said  of 
the  case  of  State  v.  Dubuclet,  2S'La.  Ann. 
161,  cited  by  appellee.  On  page  162  It  is 
shown  that  the  Governor's  right  to  appeal  a 
case,  already  brought  and  lost  by  tbe  Attor- 
ney General  below,  is  sustained  tn  these 
words:  "Hie  letter  as  well  as  tbe  spirit  of 
the  law  gives  us  the  required  Jurisdiction." 
That  It  was  on  tbe  letter,  see  27  La.  Ann. 
SO.  dtlng  the  statute.  And  see  hereafter  In 
this  opinion.  The  case  of  Governor  v.  Allen, 
8  Humph.  CTenn.)  176, .  is  also  produced. 
Tbat  merely  holds  tbat  a  Governor  may  sue, 
as  Governor,  on  bonds  made  payable  to  his 
predecessor  officially,  and  tbate  could  be  no 
luterr^um  in  the  office  of  Governor.  Tliere 
Is  no  need  to  go  out  of  Mississippi  for  that 
It  has  be^  so  held  ho^  in  the  early  days 
when  official  bonds  were  made  payable  «c- 
pressly  to  tbe  then  Governor  by  name.  Par- 
milee  v.  McNutt,  1  Smedes  &  M.  179.  Even 
there  the  court  was  unnecessarily  cautious 
enough,  on  page  184,  to  note  that  no  objection 
was  made  to  the  right  of  the  Governor  to 
sue  as  "A.  G.  McNutt  Governor  of  tbe  State 
of  Mississippi."  There  could  seem  to  be  no 
question  that  the  head  of  a  corporation, 
private  or  political,  has  tbe  right  to  sue  on 
an  obligation  made  payable  dlrectiy  to  him 
or  bis  predecessor  In  office.  But  this  has 
no  even  remote  bearing  on  the  question  now 
before  us.  Tbe  case  of  Compton  v.  State,  38 
Ark.  601,  is  refered  to  for  appellee.  There 
It  was  held  that  the  Governor,  while  he 
might  have  properly  employed  additional 
counsel  In  that  case  imder  tbe  statute  law, 
"yet  he  did  not  and,  without  authority  from 
tbe  L^slature,  could  not  make  such  a  con- 
tract wltb  the  sf^idtor  as  would  give  him  a 
lien  upon  tbe  fruits  of  the  litigation";  that 
Is,  on  the  amount  he  recovered.  In  tbat  case 
"tbe  Legislature  bad  previously  authorized 
the  Governor  to  take  such  steps  as  be  might 
deem  proper  to  recover  possession  of  tbe 
bonds." 

It  seems  plain  that  the  general  words  of 
the  Constitution,  which  always  and  every- 
where must  be  construed  strlctiy  against 
powers,  cannot  carry  by  any  sort  of  Implica- 
tion tbe  power  claimed  here.  We  are  warned 
against  drawing  such  far-fetehed  conclusions 
by  elementary  law  writers.  It  is  ''thumb- 
paper"  law.  It  Is  drilled  Into  the  youth  of 
the  Republic.  In  Walker's  American  Law,  p. 
104,  we  find  this  wise  clause:  "Power  of 
General  Supervisloa  It  is  a  duty  enjoined 
upon  tbe  federal  and  state  executives  'to 
see  that  tbe  laws  be  falthfally  executed.'  It 
would  be  dangerous,  however,  to  treat  tbls 
clause  as  conferring  any  spedflc  power  wblcb 
they  would  not  otherwise  possess.  It  Is 
rather  to  be  regarded  as  a  comprehensive  de- 
scription of  tbe  duty  of  the  executive  to 
watcb  with  vigilance  over  all  tbe  public  In- 
terests." This  is  all  that  the  Constitution 
meant  No  authority  can  be  found  In  any 
of  the  Reports  of  any  of  the  statae  sustaining 
tbe  forced  and  unnatural  construction  urged 

Digitized  by  Google 


MlML) 


HSNBT  T.  BT Am 


863 


tor  appellee.  It  Is  not  probable  tbat  ose 
TOte  could  be  had  in  a  conatitatlonal  omTen- 
tion  to  empower  the  ExecvtlTe  to  sae  at  dis- 
cretion In  tbe  home  courts.  It  Is  certain 
that,  under  the  federal  goTemment  and  under 
the  goTemment  of  any  of  the  several  states, 
no  instance  occurs,  except  that  at  bar,  where 
the  President,  or  any  OoTernor,  has  contend- 
ed for  the  power  set  up  here,  and  yet  all  the 
Constitutions  have  the  same  or  equivalent 
clauses.  Tbe  power  has  been  claimed  and 
recognized  in  suits  in  for^gn  Jurisdictions, 
such  as  federal  and  other  state  courts,  and 
so  our  Legislature  has  wisely  conferred  ex- 
press power  upon  the  OoTernor  to  sue  In 
foreign  Jurisdictions.  There  can  be  no  po- 
litical complications  or  clash  of  prerogatives 
there,  as  at  home,  and  so,  in  giving  the 
power  there,  the  Legislature  tacitly  excluded 
tbe  Idea  of  Its  exercise  at  home. 

It  is  not  easy  to  understand  the  pertinency 
of  tbe  many  references  to  federal  decisions 
as  to  bow  states  may  sue  and  be  sued  in  the 
United  States  courts,  tbe  service  of  process 
on  them,  etc.  Tbe  United  States  Constitution 
and  laws  provide  for  such  suits,  but  fall  to 
provide  bow  they  should  be  brought,  in 
whose  name,  etc.,  and  how  process  should  be 
served  on  them  as  defendants.  And  so  the 
Supreme  Court  of  tbe  United  States,  bavli^ 
the  Jurisdiction  conferred  on  It,  properly  de- 
termined that  It  was  not  to  remain  powerless, 
and  adopted  rules  to  apply  In  such  cases. 
Among  them  Is  this:  "1.  Ordered,  that  when 
process  at  common  law,  or  in  equity,  shall 
issue  against  a  state,  the  same  shall  be  served 
upon  the  Governor,  or  chief  executive  magis- 
trate, and  the  Attorney  General,  of  such 
state."  Grayson  v.  Virginia,  3  Dall.  320,  1 
li.  Ed.  619.  This  was  In  1796.  As  late  as 
In  1800,  In  Kentucky  v.  Dennlson,  24  How. 
66,  16  L.  Ed.  717,  these  rules  are  referred  to 
as  in  force,  and  that  case  shows  tbat  service 
on  tbe  Governor  and  Attorney  General  la 
enough  to  make  the  state  a  party,  and  that 
In  these  foreign  Jurisdictions  tbe  Governor 
may  sue  In  behalf  of  tbe  state.  So  In  Texas 
V.  White,  7  Wall.  700,  19  L.  Ed.  227,  in  1869, 
cognizance  was  taken  of  a  case  brou^t  by 
Texas,  under  the  sanction  of  the  Governor 
elected  and  the  Governor  appointed  by  tbe 
President,  In  tbat  court,  a  Jurisdiction  foreign 
to  the  state  of  Texas.  It  is  clear  that  the 
Governor  may  sue  in  tbe  name  of  tbe  state 
In  tbe  courts  of  tbe  United  States,  and  a 
suit  so  brought  would  be  recognized.  This 
state  has  given  him  the  express  power  to  do 
so.  It  is  also  true  that  this  state  may  be 
sued  in  foreign  courts  on  process  served  on 
the  Governor  and  the  Attorney  Gttieral.  It 
might  be  the  only  way  to  reach  It,  if  Its 
Legislature  was  silent  as  to  the  mode  of  serv- 
ice upon  it  In  such  case  it  could  be  made 
aware  of  tbe  suit  most  properly  by  service 
on  its  political  bead.  But  all  this  Is  far 
away  from  the  Internal  policy  of  a  state  In 
reference  to  Invoking  the  action  of  Its  own 
conrti. 


Under  tbe  laws  of  Mississippi  tbe  Gov- 
ernor may  sue  In  foreign  Jurisdictions.  Rev. 
Code  1892,  S  2167.  Under  other  laws  tbe 
Bev^ue  Agent  may  sue  in  matters  pertain- 
ing to  bis  province.  May  the  Governor  sue, 
regardless  of  him?  So  as  to  the  Land  Oom- 
mlsslonor  In  matters  pratalnlng  to  bis  func- 
tions. May  the  Governor  sue,  r^ardless  of 
him?  Be  ought  to  be  able  to  do  so,  under  tbe 
argument  of  appellee,  as  chief  executive,  with 
the  duty  to  see  that  tbe  laws  are  executed. 
In  People  v.  Navarre,  ^  Mich.  1,  the  court 
says  (page  4):  "The  state  can  only  be  rec- 
ognized by  tbe  courts  as  a  suitor  In  l^al 
proceedings  through  the  agents  or  represen- 
tatives appointed  by  law  to  speak  and  act  In 
Its  name."  This  is  reiterated  In  Benalleck 
V.  People,  31  Mich.  200,  and  In  Babcock  v. 
Hanselman,  56  Mich.  27,  22  N.  W.  99,  holding 
the  Attorney  General  to  be  the  proper  rep- 
resentative of  tbe  state  In  legal  proceedings. 
So  In  People  v.  Pacheoo,  29  Cal.  210,  hold- 
ing that  the  Attorney  General  Is  tbe  only 
person  authorized.  So  in  State  v.  Railroad 
Oo.,  22  Neb.  313,  35  N.  W.  US.  The  case  of 
Succession  of  D'Aquln,  9  La.  Ann.  402,  after 
holding  the  same,  uses  this  language:  "The 
power  for  appearing  for  another  In  Judicial 
proceedings  is  a  very  grave  power,  and  one 
which  the  law  carefully  scrutinizes  In  the 
case  of  Individuals;  and  the  importance  of 
such  a  power  is  obviously  not  to  be  less  ap- 
preciated In  the  case  of  tbe  state.  Tbe  con- 
sequence of  a  power  to  appear  for  another 
In  a  court  of  Justice  Is  the  Irrevocably  bind- 
ing force  of  'the  thing  adjudged'  upon  tbe 
party  for  whom  the  appearance  Is  made;  and 
where  the  interests  of  the  state,  which  are 
the  Interests  of  all  Its  citizens,  are  Involved, 
courts  of  Justice  should  not  pass  upon  these 
Interests  unless  the  state  Is  properly  before 
It  through  the  officers  recognized  as  Its  rep- 
resentatives by  the  Constitution  or  law."  We 
refer,  also,  to  Parker  v.  May,  5  Cush.  (Mass.) 
336,  In  which  the  proceeding  was  begtai  "by 
Samuel  D.  Parker,  Esq.,  attorney  of  the 
commoQwealtb  for  the  county  of  Suffolk,  act- 
ing in  this  behalf  by  tbe  reqnlronent  of  tbe 
Governor,  pursuant  to  statute,"  and  its  pur- 
pose was  to  enforce  a  trust  for  general  chari- 
ty. The  court  said,  through  Shaw,  C  J.,  that 
the  power  to  institute  a  suit  "In  order  to 
establish  and  carry  Into  eftect  an  important 
branch  of  the  public  Interest  Is  understood 
to  be  a  common-law  power.  Incident  to  tbe 
office  of  Attorney  General";  and  further,  on 
page  888,  this  celebrated  Judge  expressed 
"great  doubts"  whether  tbe  Governor's  re- 
quirement would  authorize  the  suit,  but  fi- 
nally holds  that,  tbe  power  being  existent  In 
the  Attorney  General  alone.  It  was  not  vitiat- 
ed by  tbe  fact  that  tbe  Governor  directed  It 

Recurring  to  State  v.  Dubuclet,  26  La.  Ann. 
161,  to  which  we  have  hereinbefore  referred, 
and  which  was  cited  for  appellee,  we  now 
refer  to  State  v.  Dubuclet  27  La.  Ann.  30, 
wherein  tbe  court  sa^,  through  the  same 
judge:  "Looking  to  Act  No.  21  of  the  Acts 
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of  1872  {page  61),  the  statute  under  which 
the  GoTemor  acted  tn  this  case,  we  find  that 
be  has  the  right  in  case  of  the  absence,  death, 
resignation,  or  Inability  to  act  In  any  partic- 
ular case  of  the  Attorney  General,  or  proper 
district  attorney,  or  where  either  of  them 
may  be  directly  Interested,  to  designate  an 
attorney  for  snch  case  to  act  In  behalf  of 
the  state,  for  the  protection  of  the  public 
Interest  Was  the  Governor  authorized  ua- 
-der  this  statute  to  consent  to  the  transfer  of 
the  case  and  the  trial  thereof  at  this  term, 
tiotwlthstandlng  the  opposition  of  the  Attor- 
ney General  who  tried  the  case  In  the  court 
t>elow?  We  thinic  not  The  Attorney  Gener- 
al Is  the  proper  oflScer  to  represent  the  state 
In  all  her  lawsuits,  and  the  statute  In  ques- 
tion was  not  Intended  to  deprive  him  of  the 
control  and  management  of  his  cases.  In 
order  to  protect  the  public  interest  in  any 
particular  case,  where  the  Attorney  General 
was  Interested,  or  was  unable  to  act  from 
death,  resignation,  absence,  or  from  any  other 
cause,  this  statute  authorizes  the  OoTemor 
to  appoint  an  attorney  for  snch  case.  It  does 
not  authorize  him  to  give  consent  for  the 
transfer  of  any  particular  case  and  tor  the 
trial  thereof  before  the  return  day  at  a  dif- 
ferent term  of  court  The  act  gives  him  no 
personal  control  of  the  case  whatever.  When 
the  condition  happens  upon  which  be  has  au- 
thority to  supply  counsel  for  the  state,  the 
attorney  designated  by  him  takee  control  of 
fluch  case.  The  attorney  designated  by  the 
Governor  In  this  case  does  not  consent  to 
its  trial  b^.  But  under  the  statute,  the 
<3ovemor  was  utterly  without  authority  to 
appoint  an  attorney  to  act  In  this  case,  be- 
cause the  Attorney  General  is  not  personally 
Interested,  he  has  not  resigned,  nor  is  he  dead, 
or  absent  or  unable  to  attend  to  the  duties  of 
his  office." 

On  the  functions  of  the  Attorney  General, 
and  their  exclusive  character,  we  refer  to 
Commonwealth  v,  Burrell,  7  Pa.  39 ;  State  v. 
Baker,  38  Wis.  71-80.  In  State  v.  Lord,  28 
Or.  529,  43  Pac.  479,  31  L.  R.  A,  473,  we 
find  this:  "But  do  we  find  here  what  may 
be  termed  an  Information  or  bill  by  the  law 
officer  of  the  state?  As  such  an  officer  is 
the  oniy  person  coiqpetent  to  Institute  a  pro- 
ceeding of  the  nature  under  consideration, 
the  tjiformatlon  should  show  upon  its  face 
In  QO  uncertain  manner  that  he  is  the  officer 
Instituting  and  prosecuting  the  suit  and 
the  sole  person  responsible  for  its  inception 
and  maintenance.  The  moat  common  form  of 
Instituting  like  proceedings,  it  seems,  has 
been  in  the  name  of  tike  Attorney  General. 
Coosaw  Mining  Company  v.  South  Carolina, 
144  U.  S.  565,  12  Sup.  Ct  689.  86  L.  Ed. 
6S7.  Less  frequently  they  are  brought  In 
the  name  of  the  crown,  or  the  state,  upon  the 
relation  of  the  Attorney  General.  State  ex 
rel.  V.  Hibernian  Saving  Association,  8  Or. 
896.  And,  If  permissible  at  all  to  bring  the 
tsuit  In  the  name  of  the  state  alone,  the 
econplaint  or  Information  should  show  upou 


its  face  that  the  appropriate  law  officer 
brings  the  same  for  or  In  behalf  of  the 
state.  The  proceeding  In  either  form  would 
fix  the  respmislbillty  for  the  malntraance 
thereof  upon  tliat  officer,  and  Is  not  believed 
that  the  mere  affixing  of  bis  signature  in 
his  official  capacity  to  a  complaint  or  bill 
shown  to  be  the  bill  of  a  private  relator  is 
sufficient  to  impress  It  with  tbe  functions 
and  capacity  of  an  information  competent 
to  put  In  motion  the  machinery  of  tbe  courts, 
whereby  they  will  take  cognizance  of  ques- 
tions pertelning  to  the  high  prerogative  pow- 
ers of  the  state,  or  affecting  the  whole 
people  in  their  sovereign  capacity.  See  Stete 
V.  Saline  County  Court,  61  Mo.  350,  11  Am. 
Hep.  464;  Blgelow  v.  Hartford  Bridge  Co., 
14  Conn.  678,  86  Am.  Dec.  502;  Stete  v. 
Anderson,  0  Kan.  115;  Buck  Mounteln  Coal 
Co.  V.  Lehigh  Coal  Co.,  50  Pa.  100,  88  Am. 
Dec.  534;  Iroquois  County  Supervisors  v. 
Keady,  34  III.  296;  People  v.  Pacheco,  29 
Cal.  213;  Attorney  General  v.  East  India 
Company,  11  Sim.  880;  Bobbett  v.  Stete,  10 
Kan.  15;  United  States  v.  Throc^cmorton,  98 
U.  S.  70,  25  L.  Ed.  93.  Having  reached  these 
concIusIonSj  tbe  decree  of  the  court  b^ow 
will  be  reversed  and  the  complaint  dis- 
missed." 

In  the  case  of  In  re  Fire,  etc,  Commis- 
sioners, 19  Colo.,  on  page  503,  86  Pac.  241, 
it  is  said:  "In  this  provision  of  the  Constitu- 
tion, the  phrase  to  execute  tbe  laws'  con- 
templates the  enforcement  of  a  Judicial  pro- 
cess; that  Is,  the  enforcement  of  a  right  or 
remedy  provided  by  the  law  and  Judldally 
determined  and  ordered  to  be  mforced,  and 
not  an  arbitrary  enforcement  by  tbe  execu- 
tive of  what  be  may  consider  the  law  to  be." 
People  V.  Martin,  19  Colo.  573  et  seq.,  36 
Pac.  543,  24  L.  R.  A.  201.  That  a  Governor 
cannot  employ  counsel  without  express  legis- 
lative authority,  see  Randall  v.  State,  16 
Wis.  362,  and  Cahlll  v_  Board,  127  Mich. 
487.  86  N.  W.  950,  66  L.  R.  A.  493.  The 
latter  case,  after  so  holding,  refers  to  Stete 
T.  Dubuclet,  25  La.  Ann.  161,  supra,  and 
supposes  Ibat  that  case,  cited  here  by  coun- 
sel tor  appellee,  must  base  Its  decision  that 
the  governor  could  authorize  an  appeal  In  a 
case  where  the  stete  was  interested,  on  the 
constitutional  clause  that  he  should  "see  that 
the  laws  are  faithfully  executed,"  and  thinks 
this  because  It  found  no  Louisiana  statute. 
We  have  found  It  In  tbe  Acte  of  1872,  as  quot- 
ed In  27  La.  Ann.,  supra.  The  case  In  127 
Mich.,  86  N.  W.,  56  L.  R.  A.,  supra,  also  says 
tbe  decision  In  Alexander  v.  State,  56  Ga., 
supra,  cited  for  appellee,  was  based  on  ex- 
press stetute.  as  It  undoubtedly  was.  Tliat 
the  Atorney  General,  "even  with  the  approba- 
tion of  the  Governor,"  could  not  employ  an 
attorney  to  assist  in  tbe  prosecution  of  a 
claim  of  tbe  state  for  land,  see  Julian  v. 
State,  122  Ind.  68,  23  N.  E.  690,  and  Same 
Case,  140  Ind.  684,  39  N.  E.  923.  These  cases 
require  express  stetutea,  althoi^h  they  have 
In  Indiana  the  same  constitutional  provision, 
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wblch,  If  it  gare  the  Gorernor  tbe  right  to 
•ue,  woald  necessarily  Imply  the  r^bt  to 
employ  connsel.  See  note  65  L.  R.  A.  488. 
Tbe  Attorney  Qeneral  has  complete  control 
and  may  dismiss  a  case  at  pleasure.  People  t. 
Tobacco  Mfg.  Co.,  42  How.  Prac.  182 ;  Atty. 
Qen.  T.  Barstow,  4  Wis.  507. 

In  view  of  tbe  anthoritles,  and  of  the  fact 
that  we  have  a  written  Constitution  under- 
taking to  defloe  powers,  and  in  Tlew  of 
the  spirit  and  genius  of  tbe  goTemment  of 
these  states  of  the  American  Union,  we  ut* 
terly  repudiate  any  suggestion  of  any  power 
in  the  OoTemor  or  any  other  officer,  ot«  and 
above  tbe  Constitution.  We  say,  too,  that,  if 
the  power  sooght  to  be  exercised  here  could 
be  thought  a  matter  of  doubt  eren.  It  must  be 
decided  that  it  does  not  exist  No  court  has 
ever  deviated  from  the  position  of  rejecting 
powers  claimed  which  are  doubtful.  The 
Coustitntlonal  or  statutory  grant  must  be 
plain.  The  whole  people  are  vitally  concern- 
ed in  this  [vindple,  as  much  so  as  In  that 
very  mudsill  of  the  Republic  that  tbe  three 
departments  must  be  kept  inviolably  coequal 
and  independent  each  of  the  other.  No  argu- 
ment can  be  based  on  the  evils  which  mlfi^it 
result  if  the  Attorney  G^eral  refuses  to  pro- 
ceed. If  this  be  a  hiatus  in  the  law,  so  t>e  It 
until  tbe  Legislature  shall  see  fit  to  act  Bet- 
ter the  hiatus  than  the  destroction  of  a  great 
and  essential  twindple,  from  which  It  is  an 
easy  leap  to  the  crunching  of  the  bones  of 
the  Constitution.  But  there  Is  no  trouble.  It 
Is  a  simple  matter  to  bring  this  queetloh  here 
right  Until  It  is  so  brought  before  the  peo* 
pie,  sitting  as  this  tribunal,  It  should  not  be 
considered  any  more  than  If  It  were  between 
Individuals.  No  court  ever  considered  the 
merits  of  any  cause  after  holding  there  was 
no  right  to  sue.  Judges  do  not  dt  as  moot 
courts  to  hear  academic  disputation,  in  the 
decision  of  which  tbelr  cimcluslons  would  be 
mere  obiter  dicta  and  without  force.  Nor 
must  they  yield  and  dedde  because  the  public 
may  want  a  speedy  decision.  These  walls  are 
imperviously  padded  to  public  clamor*  tbe 
howls  of  mobs  and  the  storms  of  political 
factions. 

If  there  could  be  any  foundation  for  the 
argument  that  the  power  to  sue  was  inher- 
ent in  the  mere  office  of  Governor  at  common 
law,  as  in  the  case,  possibly,  of  the  Attorney 
General,  wblcb  we  deny,  still  a  new  order  of 
things  clearly  appears  In  the  Constitution  of 
Mississippi,  wblch  devotes  many  sections  In 
article  5  of  the  Constitution  to  defining  exec- 
utive powers.  There  is  no  break  In  the  au- 
thorities that,  where  there  Is  an  undertaking 
to  set  forth  powers,  all  must  be  presumed 
to  be  included,  and  that  the  charter  only  can 
be  looked  to,  with  Its  necessary  implications, 
tor  the  limit  of  authority.  There  can  be  no 
inherent  power  to  sue,  unless  in  the  Attomey 
General,  even  if  in  him,  without  statute.  On 
careful  examination  it  will  be  found  that 
not  one  of  tbe  cases  cited  by  the  counsel,  or 
In  tbe  dissent  of  tbe  Chief  Justloe,  snstaUu^ 
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even  remotely,  tbe  contention  of  appellee. 
Tbe  only  thing  they  And  looking  that  way  is 
the  dlssentii^  opinion  of  a  Judge  in  a  Louisi- 
ana case,  and  he  dtes  no  authority  and  shows 
no  InvAtlgatlon  of  the  question,  but  makes 
merely  a  tentative  suggestion.  No  Gonstita- 
tlon  of  any  of  tbe  45  states  givee  tbe 
Bzecutlve  the  power  to  ignore  the  Attorney 
General,  the  common  law  adviser,  and  sue 
at  bis  own  will  in  the  state  courts.  None 
ever  will.  No  state  Legislature  has  ever 
done  it.  None  evfer  will.  There  Is  no  squint, 
or  pretense,  in  this  record  that  the  Attorney 
General  was  ever  applied  to  and  refused  to  In- 
augurate this  litigation.  If  there  was,  It 
would  make  no  difference.  In  two  or  three 
states  the  Legislatures  have  provided  that  tbe 
Governor  may  sue  where  the  Attorney  Gener- 
al refuses  bis  demand  to  sue ;  but  there  Is  no 
such  statute  in  Mississippi,  and  courts  are  not 
organized  to  make  laws,  but  to  construe  them 
whm  made.  There  is  here  what  purports  to 
be  a  request  from  certain  individuals  that 
tbe  court  decide  as  soon  as  may  be,  but  what 
this  has  to  do  with  the  case  cannot  be  ex- 
plained. It  will  be  an  evil  day  when  the 
courts  cease  to  watch  Jealously  to  preewve 
the  Independence  of  the  Bxecutlve.  and  of  the 
Le^slature  and  of  the  judiciary  departments, 
or  when  either  becomes  Indifferent  to  the 
slightest  encroachment  of  the  other,  ass  all 
great  writers  agree.  We  bow  only  to  tbe 
acts  of  the  L^lslature,  speaking  for  the  peo- 
ple, within  Gtmstltnttonal  limits.  Reqneste  do 
not  make  law.  Ttaey  are  lees  than  the  Idle 
winds. 

There  Is  no  decree  of  the  court  below  over- 
ruling the  demurrer  to  the  bill.  The  ap- 
peal is  trom  a  decree  overruling  a  motion  to 
dissolve  tbe  injunction.  Tbe  Attorney  Gen- 
eral was  not  made  a  party  def«idant  in  the 
suit  if  this  could  affect  tbe  matter.  On  the 
contrary,  his  right  to  sue  is  recognlEed  in  the 
bill,  and  he  is  expressly  omitted  as  a  defend- 
ant My  views,  condensed  as  mudi  as  pos- 
sible for  me,  are  submitted  with  the  utmost 
confidence  to  an  unbiased  profession,  and  yet 
It  pains  me  to  differ  radically  from  the  con- 
clusion of  the  superior  powers  of  one  of  my 
distinguished  associates.  Proceeding  by  the 
light  before  me.  I  should  regard  myself  as 
betraying  tbe  people  If  I  considered  as  a 
Judge  any  case  where  the  name  of  their  state 
is  used  by  any  one  unauthorized  by  their 
Constitution,  or  by  tbe  enactments  of  tbelr 
Legislature.  None  but  tbe  elect  may  tread 
this  holy  ground.  I  have  an  opinion,  of 
course,  as  a  citizen,  a  verj  distinct  opinion, 
on  the  merita ;  but  I  represent  tbe  iwople,  not 
as  a  dtlzen,  but  as  their  officer,  and  should 
not  speak  officially  about  matters  wb^  tbelr 
state  Is  not  present  as  a  litigant  in  court 

Reversed,  injuncttoa  dissolved,  and  biU  dis- 
missed. 

TRULY,  J.  (concurring  specially).  I  am  in 
hearty  accord  with  many  of  the  sentlmente 
expressed  in  the  vigorous,  able,  and  eloquent 
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opinion  delivered  b7  m7  assodate,  Jndfe 
CALHOON;  an  opinion  every  tillable  and 
word  of  wblcb  evidences  the  love  for  the 
rights  of  the  people  which  fUln  the  great 
heart  of  the  writer.  Many  of  the  l^al  prop- 
osltloDB  advanced  therein  command  my  un- 
qoallfied  assent,  and  In  the  conclusion  readi- 
ed I  concur  specially.  Bat  as  the  ground  of 
my  concurrence  and  the  considerations  open 
which  my  conclusion  Is  based  are  In  the  main 
different  from  the  ideas  there  advanced,  I 
shall  content  myself  with  a  few  general  ob- 
servations upon  the  subject-matter  of  that 
opinion,  and  then  proceed  to  a  discussion  of 
those  questions  which  I  deem  decisive  of  this 
controversy.  I  deny  that  there  Ls  any  official 
above  the  law.  I  affirm  that  every  officer, 
whether  high  or  low,  must  find  warrant  for 
every  official  action  in  the  plain  mandate  of 
a  constitutional  or  l^slatlve  provision,  save 
only  the  bare  exception  that  where  a  &aty  Is 
eipreBsIy  enjoined  on  an  officer,  or  where  the 
office  originated  under  the  common  law  (such 
as  Attorney  Graeral),  there  may  be,  In  ad- 
dition to  those  enumerated  In  the  Oonstltu- 
tlon  or  statutes,  certain  implied  powers  nec- 
essary to  the  execntion  of  the  duties  imposed 
upon  the  official.  But  In  the  case  of  a  con- 
stltutlonal  office,  like  the  elective  Governor  of 
a  free  people,  tiie  chart  of  power  Is  the  Oon- 
Btltutlon  which  creates  the  office,  or  the  stat- 
ute which  expressly  amplifies  Its  powers,  and 
the  Implied  power  must  be  a  necessary,  not  a 
conjectural  or  argumentative,  one.  Field  v. 
People  2  Scam.  79.  The  people  are  sov- 
ereign. All  power  Is  vested  in  the  people. 
No  power  can  be  exercised  by  any  one,  unless 
by  the  express  grant  of  the  people. 

It  is  contended  by  the  appellee  that  the 
warrant  of  power  of  the  Governor  in  this 
proceeding  Is  found  In  the  provisions  of  sec- 
tion 2166,  Rer.  C!ode  1892,  and  point  as  ex- 
press authority  and  command  for  his  action 
to  subdivision  "b"  and  subdivision  "c"  of 
that  section.  The  language  spei^ally  select- 
ed upon  which  this  contention  Is  based  is 
that  which  clothes  the  Governor  with  power 
to  "call  out  the  mllltla  to  execute  the  laws" 
and  that  which  provides  "he  shall  see  that 
the  laws  are  faithfully  executed."  If  these 
be  more  than  a  mere  general  admonition 
that  the  Governor,  as  chief  executive,  shall 
exercise  a  general  supervision  over  the  well- 
being  of  the  state,  and  shall  see  that  by  no 
defiant  and  forcible  resistance  Is  the  execu- 
tion of  the  laws  prevented,  as  has  heretofore 
been  uniformly  held  by  eminent  text-vn'Iten 
(Tucker  on  Constitution,  J  362;  Walker's 
American  Law,  p.  104);  If  this  general  pro- 
vision does  more  than  contemplate  "the  en- 
forcement of  a  right  or  remedy  provided  by 
law  and  judicially  determined  and  ordered 
to  be  enforced"  (In  re  Fire  Commissioners, 
19  Colo.  503,  36  Pac.  234);  if,  I  say,  this 
be  more  than  a  mere  recognition  of  a  super- 
visory power;  If  It  be  a  command,  as  con- 
tended, to  the  Governor  to  Institute  proceed- 
ings. Instead  of  a  warning  that  he  most  ex* 


excise  neceaaary  power  defenalvely— then 
■oredly  the  warrant  must  be  a  general  one 
requiring  ot  the  Governor  that  he  shall  see 
that  aU  the  laws  be  faithfully  executed. 
It  cannot  Inean  an  "arbltrarj;  enforcement 
l7  the  executive  of  what  he  may  consider  the 
law  to  be."  In  re  Fire  Commissioners,  sn- 
pra.  It  cannot  mean  that  the  Governor  may 
select  those  particular  laws  which  he  deems 
it  necessary  to  have  enforced,  and  to  per^ 
mlt  those  of  which  be  does  not  approve  to 
be  ignored  or  vit^ted  with  Impunity;  to  use 
the  law  as  a  dagger  to  his  foe,  a  shield  for 
his  friend.  Such  construction  would  be  to 
vest  In  the  Gkivernor  of  a  state  more  power 
than  was  ever  claimed  by  the  most  sanguin- 
ary autocrat  of  an  absolute  despotism.  If, 
then,  the  mandate  be  that  he  must  see  that 
all  the  laws  are  faltiifnlly  executed,  the  duty 
to  see  that  the  Attorney  General  does  his  duty 
and  complies  with  the  law  Is  equally  as 
binding  as  Is  the  duty  to  see  that  the  board 
of  control  follows  the  law.  If  It  l>e  hto  duty 
to  Initiate  proceedings  at  law  to  see  that 
one  law  Is  executed.  It  Is  equally  Incumbent 
upon  him  to  see  that  every  law  In  every  stat- 
ute Is  faithfully  compiled  vrith.  This  would 
destroy  the  equilibrium  of  powers  of  the 
three  co-ordinate  departments  of  government 
This  would  Involve  us  In  bedding  that  as  it 
Is  the  Oovemor's  duty  to  see  that  the  laws 
are  faithfully  executed,  and  It  Is  the  Attor- 
ney General's  duty  under  the  law,  as  ex- 
plicitly averred  In  the  sworn  bill,  to  '"proee- 
cute  or  defend  for  the  state  all  actions,  civil 
or  criminal,  relating  to  any  matter  connected 
with  either  of  the  state  offices,"  and  to 
"prosecute  and  defend  therein  [In  the  Su- 
preme Court]  all  causes  to  which  the  state  or 
any  officer  thereof  In  his  official  capad^,  Is 
a  party,"  and  "act  as  counsel  for  any  of  the 
state  officers  in  suits  brought  by  or  against 
them  In  their  official  capacity  touching  any  of- 
ficial duty  or  trust  and  triable  at  the  seat  of 
government,"  therefore,  If  this  be  a  suit 
proper  to  be  brought  in  the  name  of  the  state. 
It  was  his  duty  to  see  that  the  Attorn^  Gen- 
eral faithfully  executed  the  law  by  Instituting 
and  prosecuting  It  So,  conceding  the  conten- 
tion of  appellee  upon  this  point,  the  result 
can  only  be  that  it  was  the  duty  of  the 
Gevemor  to  see  that  the  law  was  faith- 
fully executed,  and  this  required  him  to  see 
that  the  Atiomey  General  prosecuted  the 
cause  for  the  state,  and  this  Is  the  identical 
position  contended  for  by  appellants.  So, 
like  a  bewildered  huntsman  lost  In  the 
forest,  the  argument  for  appellee  wanders 
ever  In  a  circle  and  comes  back  Inevitably  to 
the  starting  point  If  to  this  It  be  replied 
that  perchance  In  certain  contingencies  the 
Attorney  General  should  wrongfully  refuse 
upon  demand  of  the  Governor  to  Institute  a 
suit  In  the  name  of  the  state,  we  can  only 
say  that  the  remedy  for  this  wrong  is  pre- 
scribed by  the  statute,  and  the,  duty  of  the 
Governor  under  those  circumstances  pointed 
out  1^  Ita  plain  provialona.  SubdivlslcRi 
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of  Bectlon  2156  proTtdes  that  the  Governor 
"IB  to  Bee  that  all  offices  are  filled  and  the 
duties  thereof  performed,  or  In  default  there- 
of, apply  each  remedy  as  the  law  allows; 
and  If  the  remedy  be  imperfect  he  shall  ac- 
quaint the  Legislature  therewith  at  Its  next 
sessloD."  And  the  remedy  would  be,  if  the 
action  of  the  Attorney  General  was  wrong- 
ful, by  Impeachment,  or  by  prosecution  for 
malfeasance  or  misfeasance  In  office.  It, 
however,  it  be  said  that  no  such  proceedings 
would  He  for  a  refusal  by  the  Attorney 
General  to  bring  a  suit  In  the  name  of  the 
state  when  himself  not  eonvlnced  of  the 
justice  and  legality  of  the  cause,  the  mani- 
fest reply  is  that  this  would  constitute  no 
defense  If  the  Governor  bad  the  lawful  power 
to  dictate  his  official  action,  or  control  bis 
legal  discretion,  in  the  prosecution  of  met 
suits  as  here  contended.  But  whether  the 
remedy  be  ample  or  not,  whether  It  be  pro- 
vided for  or  not,  the  remedy.  If  there  be  evil 
and  If  remedy  be  demanded,  lies  with  the 
legislative,  and  not  the  Judicial,  departments. 

It  is  not  unworthy  of  note  In  this  con- 
nection that  In  1860,  when  the  political  hori- 
zon of  the  nation  was  already  blackened  by 
the  clouds  of  that  Impending  storm  of  sec- 
tional fury  which  eventually  culminated  <lf 
the  principle  was  righteous  for  which  our 
fathers  battled,  end  the  abstract  Justice  of 
which  I  dare  atlll  maintain),  involving  a 
nation  in  titanic  fratricidal  strife,  sweeping 
from  Its  moorings  the  federal  Constitution 
and  destroying  those  landmarks  of  constitu- 
tional rights  which  had  been  established  by 
the  wisdom  of  the  Jurists  of  old,  this  same 
question  of  the  power  of  a  Chief  Executive 
und^  the  general  mandate  to  see  that  the 
laws  "be  faithfully  executed"  was  submitted 
for  the  consideration  of  the  great  lawyer  who 
then  occupied  the  position  of  Attorn^  Gen- 
eral of  the  United  States.  The  effort  was 
being  made  to  Induce  President  Buchanan  to 
distort  the  general  language  of  this  phrase 
Into  a  grant  of  power  to  the  President  of  the 
United  States  to  coerce  the  actions  of  sub- 
ordinate officials  In  the  discbarge  of  legal 
duties.  The  Attorney  General  repudiated  the 
Idea,  and  announced,  heedless  of  conditions 
contenting  him,  the  true  doctrine  and  the 
tme  interpretation  of  that  provision  of  the 
federal  Constitution:  "To  the  chief  executive 
magistrate  of  the  Union  Is  confided  the  sol- 
emn duty  of  seeing  the  laws  faithfully  exe- 
cuted. That  he  may  be  able  to  meet  this 
duty  with  a  power  equal  to  Its  performance, 
be  nominates  his  own  subordinates  and  re- 
moves them  at  his  pleasure.  For  the  same 
.reason  the  land  and  naval  forces  are  under 
his  orders  as  their  commander  In  chief.  But 
his  power  Is  to  be  used  only  In  the  manner 
prescribed  by  the  l^slatlve  department  He 
cannot  accomplish  a  legal  purpose  by  Illegal 
means,  or  break  the  laws  himself  to  prevent 
them  from  being  violated  by  others.  The  acts 
«f  Congress  sometimes  give  the  President  a 
broad  discretion  In  the  use  of  the  means  by 


which  they  are  to  be  executed,  and  sometimes 
limit  his  power  so  that  be  can  exwdse  it 
only  In  a  certain  prescribed  manner.  Where 
the  law  directs  a  thing  to  be  done  without 
saying  how,  that  Implies  the  power  to  use 
such  means  as  may  be  necessary  and  premier 
to  accomplish  the  end  of  the  Legislature. 
But  when  the  mode  of  performing  a  duty 
Is  i;>olnted  out  by  statute,  that  Is  the  exclu- 
sive mode,  and  no  other  can  be  followed.  The 
United  States  have  no  common  law  to  tell 
back  upon  when  the  written  law  Is  defective. 
If,  therefore,  an  act  of  Congress  declares  that 
a  certain  act  shall  be  done  by  a  particular 
office,  it  cannot  be  done  by  a  different  office. 
The  agency  which  the  law  furnishes  for  Its 
own  execution  must  be  used  to  the  exclusion 
of  all  others."  Opinions  of  Attomcgrs  Gen- 
eral, vol.  9,  p.  618. 

But  It  is  useless  to  extend  my  remarks  up- 
on this  branch  of  the  case.  It  Is  a  work 
of  supererogation  to  advance  ai^uments  to 
strengthoi  the  well-fortlfied  position  main- 
tained In  the  opinion  of  Judge  CALHOON. 
And  I  pass  from  this  branch  of  the  subject 
to  another.  For,  while  I  believe  as  an  ab- 
stract proposition  It  Is  the  Imperative  duty 
of  the  Attorney  General  to  represent  the 
state  In  all  prosecutions  involving  her  In- 
terest, yet  am  I  not  satisfied  to  announce  as 
a  positive  conclusion  that,  shonld  a  contin- 
gency arise  where  the  private  and  personal 
Interest  of  the  Individual  occupying  the  office 
of  Attorney  General  would  be  antagonistic 
to  that  of  the  state,  the  Governor  would  be 
alMolutely  powerless  or  the  state  remediless 
In  the  premises.  But  that  is  clearly  not  this 
case,  for  It  is  not  Intimated  that  the  Attome;? 
General  has  either  personal  or  private  In- 
terest In  the  instant  case,  and  there  Is  no 
averment  that  he  refused  the  use  of  his  name. 
Nor  am  I  satisfied,  In  the  absence  of  specific 
objection  by  the  Attorney  General,  that  what 
attorney  prosecutes  the  suit  for  the  stete  Is 
so  fundamental  In  Its  nature  as  to  require 
a  court  of  Its  own  motion  to  dismiss  the 
causa  Therefore,  acceding  to  the  request 
of  all  the  parties  to  this  litigation  to  decide 
upon  the  validity  of  the  contract  In  question, 
though  such  request  cannot  confer  Juris- 
diction nor  waive  Jurisdictional  questions,  I 
proceed  immediately  to  a  discussion  of  the 
points  necessarily  involved  In  that  consider- 
ation. 

But,  as  preliminary  to  a  l<«lcal  Judicial 
consideration  of  the  power  of  the  board  of 
control  and  the  validity  of  the  contract,  It  is 
necessary  to  decide  whether  its  action,  with- 
in the  scope  of  Its  authority,  is  subject  to  re- 
view In  any  other  tribunal.  And  this  Is,  In 
my  Judgment,  the  pivotal  point  in  the  case. 
If  the  constitutional  provisions  treating  of 
the  penitentiary  submitted  to  the  Legislature 
the  power  of  determining  fbr  itself  the  prop- 
er method  of  handling  the  penitentiary  and 
disposing  of  the  convicts,  It  Is  an  elementary 
principle  of  law  that  the  manner  in  which  the 
Legislature  enrdaed  Its  dtscretlim  is  ^tmo- 
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Inte]7  unquestionable  by  the  courts.  "It  Is 
not  for  us  to  define  the  limits  of  legislative 
discretion,  nor.  In  the  absence  of  constitution- 
al Inhibition,  to  declare  laws  void  because  In 
our  opinion  they  are  morally  wrong  or  prac* 
tically  unjust"  Oooley's  Const  Llm.  168, 172, 
182;  Potter's  Dwarrls,  868,  369;  Martin  t. 
Dlx,  62  Miss.  64.  24  Am.  Rep.  661.  To  quote 
the  words  of  the  greatest  authority  on  this 
subject:  "The  moment  a  court  ventures  to 
substitute  its  own  Judgment  for  that  of  the 
Legislature  In  any  case  where  the  Constitu- 
tion has  Tested  the  Legislature  with  power 
over  the  subject,  that  moment  it  enters  upon 
a  field  where  It  Is  impossible  to  set  limits  to 
its  authority  and  where  Its  discretion  alone 
will  measure  the  extent  of  Its  interference. 
The  rule  of  law  upon  this  subject  appears  to 
be  that,  except  where  the  Constitution  has 
Imposed  limits  upon  the  legislative  power,  it 
must  be  considered  as  practically  absolute, 
whether  It  operate  according  to  natural  jus- 
tice or  not  In  any  particular  case."  Cooley's 
Const  Lim.  (7th  Ed.)  p.  S!36.  "It  Is  un- 
doubted that  when  a  case  Is  within  the  legis- 
lative discretion,  the  courts  cannot  interfere 
with  Its  exercise."   Id.  p.  75,  note  1. 

I  wlU  not  attempt  to  elaborate  the  propo- 
sition just  stated,  because  there  Is  no  well- 
reasoned  adjudication  of  any  court  of  last 
resort,  which  after  exhaustive  research  has 
been  brought  to  my  notice,  even  expressing  a 
doubt  of  Its  soundness.  I  do  not  understand 
that  there  Is  any  attempt  to  dispute  that  if 
the  Legislature  was  vested  with  power  of 
action,  clothed  with  discretion,  given  choice 
of  Hues  of  conduct  Its  action  in  the  premises 
Is  conclusive.  If  there  be  such  attempt,  It 
is  readily  refuted  by  a  bare  reference  to  au- 
thorities. Again,  If  the  Legislature,  In  the 
legitimate  exercise  of  Its  lawmaking  func- 
tion, delegated  to  the  board  of  control  a 
similar  discretionary  power  In  dealing  with 
the  convicts,  Its  action,  within  the  scope  of 
its  power  and  aathorlty,  is  above  judicial 
scratlny.  A  power  In  the  courts  to  super- 
vise the  discretion  of  executive  bodies  leg- 
islatively clothed  with  power  to  act  has  nev- 
er been  maintained,  where  the  action  com- 
plained of  was  within  the  scope  of  the  powers 
vested  In  them.  It  Is  manifest  that  this 
must  be  true,  for.  If  the  discretion  vested  In 
a  board  be  subject  to  review  and  control  by 
the  courts,  the  result  would  be  the  substitu- 
tion of  the  judgment  of  the  courts  for  the 
judgment  of  the  legislatively  chosen  power. 
If  the  board  of  control  In  the  Instant  case 
bad  the  aathorlty  to  make  the  contract  in 
question,  for  any  reason  to  permit  this  court 
or  the  chancery  court  to  substitute  the  In- 
dividual Judgments  of  the  Judges  for  the 
judgment  of  the  members  of  the  hoard  of 
control  would  be  to  destroy  the  power  of  the 
board  and  usurp  Its  functions  for  the  courts. 
"There  Is,"  says  Mr,  Cooley,  "a  certain  class 
of  cases  In  which  the  decision,  when  made, 
must  from  the  nature  of  things  he  conclu- 
sive and  subject  to  no  appeal  or  review,  how- 


ever erroneous  It  may  be  In  the  oi^ntoD  of 
other  departments  or  officers.  *  •  •  The 
first  of  these  classes  is  where,  by  the  Con- 
stitution, a  particular  question  is  plainly  ad- 
dressed to  the  discretion  or  judgment  of  some 
one  department  or  officer,  so  that  the  inter- 
ference of  any  other  department  or  officer, 
with  a  view  to  the  substitution  of  its  own 
discretion  or  judgment  in  the  place  of  that 
to  which  the  Constitution  had  confided  the 
decision,  would  be  impertinent  and  Intrusive." 
Cooley's  Const  Llm.  (7th  Ed.)  74.  It  has 
been  decided  by  our  own  court  (State  v.  Jen- 
kins, 73  Miss.  625,  19  South.  206)  that  "the 
authority  to  provide  for  and  control  the  con- 
victs [was]  vested  in  a  board  of  control." 
If  this  was  a  constitutional  exercise  of  power 
on  the  part  of  the  Legislature,  the  power  and 
discretion  thus  granted  the  board  la.  within 
its  legitimate  scope,  absolutely  uncontrol- 
lable. 

The  case  of  People  v.  Inspectors  and  Agent 
of  State  Prison,  4  Mich.  187,  is  strikingly 
dmllar  In  Its  salient  features  to  the  oue  at 
bar.  lu  that  state  the  Constitution  and  stat- 
ute provided  that:  "No  mechanical  trade 
shall  hereafter  be  taught  to  convicts  In  the 
state  prison  of  this  state,  except  In  the  mak- 
ing of  those  articles  of  which  the  chief  sup- 
ply for  the  consumption  of  the  country  Is 
imported  from  other  states  or  countries." 
Under  this  provision,  the  power  of  dealing 
with  the  convicts  of  the  state  being  vested 
In  a  board,  that  board  entered  into  a  con- 
tract hiring  to  certain  manufacturers  the 
services  of  certain  couTlcts  "to  be  employed 
in  the  business  of  wagon,  sleigh,  and  car- 
riage making  In  the  state  prison  or  within 
the  walla  of  the  yard  thereof."  It  will  be 
observed  that  upon  the  face  of  the  contract 
it  was  apparently  in  open  and  palpable  vio- 
lation of  the  express  mandate  and  inhibition 
of  the  Constitution,  It  cannot  be  contended 
with  any  show  of  reason.  In  my  judgment 
that  the  making  of  wagons,  sleighs,  and  car- 
riages was  not  a  mechanical  trade,  and  the 
relator  averred  that  he  had  been  Injured  by 
the  result  of  the  contract  and  yet  the  con- 
tract having  been  made  in  the  discretion  of 
the  board  of  Inspectors,  the  Supreme  Court 
held  that  the  general  supervisory  power  giv- 
en  to  the  board  was  t>eyoDd  the  control  of 
any  other  tribunal.  The  court  adverted  to 
the  fact  that  It  Is  the  duty  of  the  prison 
agent  not  to  Infringe  upon  the  constitutional 
and  statutory  provisions.  As  pertinent  to  the 
exact  question  here  presented,  we  quote  from 
that  opinion:  "But  who  is  to  determine 
this  question?  Who  determine  what  trades 
are  within  the  spirit  of  the  Constitution? 
There  can  be  but  one  of  two  ways:  Either 
the  agent  must  determine  for  himself,  or  be 
must  get  some  court  to  do  It  In  either  case 
the  inquiry  Is  of  a  Judicial  or  discretionary 
nature.  But  there  Is  no  court  to  whom  the 
Jurisdiction  to  make  this  Inquiry  Is  given, 
and  no  process  appointed  for  Instituting  it 
Consequently  it  must  follow  that  no  court 
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can  take  JurMlction,  or,  when  taking  It,  can 
properly  conduct  the  statistical  lnqnlS7>  It 
then  leaves  tbe  agent  in  the  first  Instance 
to  determine  tbe  quesUon  himself.  It  Is 
another  wdl-establlshed  role.  to/naOng 
these  cases,  that,  where  the  Inferior  trlbmial 
has  discretionary  power  and  proceeds  to  ex- 
erdse  It,  we  have  no  jorlsdlctlon  or  power  to 
control  that  dlsoetlon  by  mandamus."  Bo 
in  State  ex  reL  t.  Lord  (Or.)  48  Pac.  471,  81 
Ii.  B.  A.  478  (a  case  much  relied  on  bj  botti 
my  Associates  and  from  which  tbej  draw 
diametrically  opposite  dedvctlons)  the  conrt 
refused  to  enjoin  a  state  board  of  oommlsstoD^ 
em  of  pnbllc  buildings,  holding  that  such  a 
body  was  goTemmental  In  Its  nature,  its  acts, 
pertalnli^t  to  and  affecting  the  wdfare  of 
tbe  people  at  large,  and  hwoe  not  subject 
to  Injunction  by  the  courts.  And  Ihia,  too, 
as  plainly  stated  on  page  478  of  43  Pac.,  and 
page  480,  coL  2,  of  81  L.  B.  A.  although  the 
law  under  wfaldi  the  board  acted  might  be 
onconstltutlODal.  To  strengthen  this  view, 
let  It  be  recalled  that  In  this  state  the  same 
rule  obtains,  though  the  duttes  required  of 
the  ezecotlTe  power  be  merely  ministerial. 
Ballmad  Ca  v.  Lowry,  Governor,  61  Miss. 
102,  48  Am.  Bap.  79. 

Bat  It  Is  not  necessary  to  go  b^<md  our 
own  court  to  find  de<Hslon8  bearing  out  In 
reason  the  conclusion  reached  by  courts  of 
other  Jurisdictions.  In  an  opinion  renderad 
by  Judge  Terral,  a  Jurist  whose  ragged  In- 
tegrity Impelled  him  ever  onward  in  an  un- 
swerving line  to  the  discharge  of  his  duty, 
in  Branton  v.  County,  79  Miss.  277,  80  South. 
668,  a  case  dealing  with  the  hiring  of  county 
convicts  (a  subject  also  treated  of  by  tbe 
Constitution),  in  which  It  manifestly  appear- 
ed that  the  board  of  suporlsors,  the  select- 
ed govemmokta]  body  In  that  Instance,  had 
abused  Its  discretion,  and  In  <me  particular 
had  violated  tbe  express  letter  of  the  statute, 
this  court  held  that  Injunction  did  not  lie 
to  restrain  tbe  execution  of  the  contract; 
and  finally,  after  having  conrtdered  the  mat- 
ter In  Its  varying  phases,  the  court  cmdudes 
Its  ophiiai  by  saying :  "The  bid  of  Johnson 
has  been  accepted,  and  a  contract  with  him 
bas  been  completed,  and  for  that  reason 
this  remedy  by  injunction  Is  Inapproisrlate. 
Oonsldering  the  several  provisions  of  our 
statute,  and  its  general  purport  and  intoit 
we  r^ard  tbe  board  of  snporlBors  as  having 
e»!lusive  Jurisdiction  of  the  subject,  and  Its 
actions  are  not  supervlsable  by  other  courts.** 
It  tha«fore,  tbe  power  of  the  L^^atnre 
over  tbe  subject-matter  Is  not  explicitly 
abridged  by  the  Constitution,  and  in  the  ex- 
ercise of  a  plenary  power  It  established  tbe 
board  of  control  and  vested  it  with  general 
aopOTvisory  powers  over  all  matters  connec^ 
ed  with  the  podtentiary.  Its  government, 
discipline,  and  working  of  the  convicts  in  any 
mnmer  not  opressly  and  specifically  pro- 
hibited by  the  Constitution,  the  legal  con- 
dniriMi  hi  inescapable  that  nether  the  ac- 
thm  of  Uie  L^Wature  In  upting  tin  lawa 


nmr  tlw  discretion  ot  the  board  .In  dealing 
with  the  otmvicts  can  he  8iQ>ervlsed  <a  assail- 
ed ta  tbe  manner  here  attempted.  **The  pro- 
tection against  unwise  or  oppressive  legisla- 
tion, vlthln  constitutional  bounds,  U  by  an 
appeal  to  the  Justice  and  patriotism  of  the 
r^resentatives  ot  tbe  pe<q;)le.  If  this  foil, 
the  pet^le  hi  their  sovereign  capacity  can  cor- 
rect the  evil ;  but  courts  cannot  assume  their 
rIghtiL"  Gool^'B  G«ist  Lim.  p.  286,  note  2. 
None  of  the  co-ordinate  departments  of 
government  can  assume  a  poww  not  granted. 
Conrts  are  amenable  to  this  rule. 

But,  It  is  said,  grantbig  the  accnra<7  of 
tbe  general  and  abstract  legal  propositions 
stated,  they  are  Inapplicable  to  tbe  concrete 
case,  for  two  reasons:  (1)  The  legislation 
by  which  It  was  attempted  and  Intended  to 
clothe  the  board  ot  ccmtrol  with  power  to 
lease  farms  and  work  convicts  thereon  was 
unconstitntlonal  and  rtAA.  (2)  Elven*if  such 
legislation  was  not  void  when  adopted,  it 
was  repealed  by  subsequent  legislation,  and 
therefore  the  making  of  the  contract  here  In 
question  was  beyond  the  power  of  the  board 
and  outside  the  scope  of  Its  duties.  But 
here,  again,  b^ore  entering  upon  a  contidera- 
tlon  of  the  pow«  of  the  Legislature  under 
the  Constitution  and  of  the  board  under  the 
statutes,  we  are  met  by  the  cmtenUon  ttiat 
the  cMitract  in  question  is  not  a  lease  of 
lands,  but  Is  a  hiring  ol  convicts.  If  this 
be  true,  the  case  Is  at  an  aid.  But  is  It 
true?  The  sworn  Mil  did  not  regard  It  as 
a  hiring  ot  convicts,  for  the  averment  of 
that  bin  is  that  it  Is  an  attempt  to  lease 
lands,  nie  employment  of  counsel  did  not 
regard  it  as  a  hiring  because  the  letter  it- 
self menti<Hied  It  as  a  thrMtened  leasing  of 
a  farm.  It  surely  would  not  have  been  found 
necessary  to  employ  counsel  to  restrain  so 
palpable  and  willful  vlolatioa  at  the  «zpr^ 
mandate  of  the  0(»istitnti<m  as  the  hiring  of 
convicts  for  any  purpose  would  be.  Tbe 
board  of  control  did  not  r^rd  It  as  a  htrliv, 
because  tbe  resolution  and  the  contract  made 
In  pursuance  thereof  speak  of  it  as  a  leasing 
of  land.  The  C3ilet  Justice,  who  granted  the 
writ  of  Injunction  In  this  cas^  did  not  re- 
gard it  as  a  hiring  of  convicts,  because  the 
prayer  of  the  sworn  bill,  upon  which  he  act- 
ed, asked  Cor  "a  tempwary  injunction  en- 
joining defendant  monbors  of  tbe  board  of 
control  trom  making  or  executing  said  lease 
of  said  Sandy  Bayou  place,  or  using  or  work- 
ing any  convicts  tiiereon,  during  1006,  and 
enjoining  said  warden  from  keeping  or  em- 
ploying convicts  on  said  farm  or  carrying 
out  said  void  order  of  the  board,  and  en- 
joining said  H.  J.  McLaurln  from  leasing 
said  place  to  the  board  or  taking  any  steps 
In  the  execution  ot  said  order  of  the  board" ; 
and  tbe  flat  granted  In  compliance  with  that 
bill  ordered  that  tbe  Injunction  issue  "strict* 
ly  in  omformlty  unto  the  inrayer  ot  the  above 
bin  therefor."  In  truth,  It  was  never  con- 
sidered a  hiring  of  the  convicts  until,  some 
time  after  the  Injunction  was  Issued,  an  un- 
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■worn  innrtflt^  bill  wan  filed  contiilning  tblB 
anrment  It  will  not  do  to  tbe  original 
inj unction  wag  tasiied  tn  ignorance  of  the 

action  of  the  board,  or  before  any  action 
was  takea;  for  this  would  be  to  Impnte  to 
the  distingnlBhed  Chief  Justice  of  this  court 
the  folly  of  Iwaing  an  Injonctim  to  reatraln 
tbB  board  of  control  from  tbe  exercise  of  Its 
discretion  before  In  fact  any  action,  right  or 
wnnift  legal  or  invalid,  had  been  taken. 
It  the  flat  was  In  bet  so  atgned  before  any 
omtract  (tf  lease  was  made,  then  the  entire 
proceeding  was  TOld  from  the  banning ;  for 
the  merest  tyro  in  the  legal  profession  would 
under  no  state  of  (drcumstances  be  brought 
to  ccmtend  that  any  court  could  enjoin  a 
board  to  which  control  of  the  subject-matter 
had  been  delegated  from  a  mere  threatened 
exercise  of  its  discretion. 

Bat,  aside  from  this,  is  it  a  lease  of  land  or 
is  it  a  tiirlng  of  convicts?  What,  under  our 
law  and  the  decisions  of  this  court,  estab- 
lishes the  relation  of  landlord  and  tenant? 
What  Is  a  lease  contract?  Does  the  mere 
fact  that  the  owner  of  the  land  is  directly 
interested  in  the  result  of  the  labor  of  every 
Indlvldaal  who  works  in  the  crop  make  it  a 
hiring  of  the  person  instead  of  a  leasing  of 
the  land?  Assuredly  not  In  Scllcht  v. 
Calllcott,  76  Miss.  487,  24  South.  869,  and  In 
Alexandw  v.  Zelgler,  84  Miss.  560,  36  South. 
6S6,  the  exact  contract  involved  In  the 
Instant  case  in  every  of  its  Important  con- 
ditions was  upheld  as  establishing  the  re- 
lationship of  landlord  and  tenant  We  are 
told  that  by  "stripling  this  contract  of  Its 
rerbiage"  the  truth  Is  then  seen  that  this  is 
a  hiring  at  convicts,  because  the  landlord 
gats  the  firuits  of  their  labors  and  is  direct- 
ly and  persimally  interested  therein.  The 
cardinal  role  of  construction  first  instUled  in- 
to  the  mind  <a  the  student  Is  that  a  contract 
Is  to  be  construed  In  accordance  with  Its 
terms,  and  the  intent  of  the  parties  arrived 
at  by  an  interpretetion  <rf  ite  provisions. 
Oan  It  be  possible  that  at  this  late  day  dls- 
fxedlt  is  to  be  cast  upon  an  axiomatic  ex- 
^aaslon  so  firmly  estebllshed  as  that?  On- 
vler,  we  are  told,  from  the  smallest  fragment 
of  a  bone  could,  by  the  power  of  hts  knowl- 
edge, describe  to  the  minutest  particular  the 
entire  animal  represented  thereby..  Thla 
case  furnishes  a  striking  example  of  an  ab- 
solute reversal  of  that  process.  Hen,  Id 
order  to  nndenrtand  the  meaning  of  a  con- 
tract, we  must  first  strip  It  of  Ite  verbiage — 
the  very  thing  which  Indicates  to  the  legal 
mind  the  purpose  and  Intent  of  the  contract- 
ing partiM— «nd  then,  having  rejected  the 
terms  at  the  contract;  are  to  reframe  It  a<^ 
cording  to  our  own  ideas  of  Ite  real  meaning. 
It  IB  said  that  the  landlord  Is  to  pay  f26,000, 
and  that  this,  in  some  Intangible  way,  con- 
stitutes the  evU  whl^  vitiates  the  whole 
transaction.  The  question  la  asked,  for  what 
does  the  landlord  promise  to  pay  this  money, 
if  not  for  the  hiring  «a  convlctaT  The  an- 
swer Is  apparent  upon  the  very  surface  ot 


the  contract  Itself,  when  Ite  terms  are  con- 
sidered in  the  light  of  attendant  circum- 
Btances,  as  every  contract  should  be.  The 
landlord  promises  to  pay  the  m<mey  as 
stipulated  for  the  Interest  of  the  state  in  the 
prospective  crop  to  be  produced.  While  new 
in  the  particular  lutance,  it  Inserte  no  un- 
usual provision  In  a  leasing  contract;  tat 
certelnly  the  court  may  assume  Judicial 
knowledge  fw  what  Is  known  to  evwy  land- 
owner in  the  Btete,  that  leases  are  made  tor 
varying  amonnto  of  money  or  dlffvlng  ^o- 
portions  of  the  prodncte  to  be  raised,  and 
certainly  it  Is  not  unlawful  to  agree  to  pay 
the  tenant  a  fixed  valuation  for  what  his 
Interest  In  the  crop  may  be.  But  It  Is  aald, 
too.  that  this  shows  that  the  landlord  might 
be  called  upon  to  pay  money  over  and  atMve 
the  amount  of  crop  produced  upon  the  land. 
Conceding  that  thla  be  true.  Improbable 
tbou^  It  may  be,  when  viewed  In  the  light 
of  tile  puUlc  records  of  the  state,  la  it  a 
ground  of  objeethm  to  a  contract  that  the 
lessor  Is  prvtected  against  the  poestble  effect 
of  calamitous  eventef  I  tiilnk  not  la  It  a 
hiring  of  the  convlds  because  a  proportion  of 
the  product  ot  their  labw  is  paid  to  the  land- 
lord? Xf  BO,  every  leasing  of  lands  made 
since  the  Oonetitntiim  went  into  operatltm 
has  been  Illegal,  not  because  the  leasing  of 
famu  is  unlawful,  but  because  every  share 
contract  has  been  a  hiring  of  ccmvtctB,  and 
therefore  admittedly  In  contraventiw  of  the 
Constitution.  Because,  no  matter  how  small 
the  amount  may  be  that  tiie  landlord  re- 
c^ves— no  matter  In  what  commodity  it  may 
be  paid  him,  whetiiw  money,  cotton,  or 
cwn^lt  was  still  the  fruit  ot  the  labor  of 
the  convicts,  and  to  that  extmt  evray  land- 
lord was  dlrecUy  and  prasonally  interested 
In  such  labor.  Whether  the  landlord  re- 
celvea  bis  rent  out  of  the  crop.  In  cadi  or  in 
a  share  ot  the  crop  to  be  grown.  In  eraey 
case  he  is  fflrectly  Intwested  In  ttiB  labor  of 
those  cultivating  the  land  and  the  mamier  In 
which  it  Is  tilled.  So,  every  time  the  state 
has  in  the  past  received  one  dt^lar  In  manssf, 
one  pound  of  cotttm,  a  single  bushel  of  com, 
from  a  leased  place,  it  represmted  the  ftnlta 
of  the  labor  of  the  convlctB,  In  the  same  BUBe 
that  it  Is  contfflided  tiiat  the  money  mentitm- 
ed  In  the  present  contract  does.  But  does 
this  MHiTert  tile  contract  trmn  a  contract 
ot  leasing  to  one  of  hfarlng?  To  consUtate  a 
contract  one  ot  hlrli^.  the  test  Is  whether 
tiiose  doing  the  work  "hold  sndi  a  relation 
to  the  empl<ver  Oiat  he  can  direct  and  con- 
trol them  In  and  about  the  vrwk  which  they 
are  doing  tor  him."  Heard  v.  Omm.  TS  Ulss. 
ISO,  18  South.  gSB.  5S  Am.  St  B^  B20:  The 
contnct  here  assailed  aa  bdng  a  hlrli^  ot 
oonvicte  distinctly  provides  that  0»  leasee 
bsB  absolute  anttaortty  over  tiie  labor  em* 
ployed,  and  that  the  labor  sball  be  under  the 
direction  of  the  board  ot  otmtnd,  the  lessee 
or  Ite  own  empliQ^ 

But  I  wUl  consume  no  fnliier  time  in 
danonstrating  the  obvlona.  Interpreted  ac- 
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cording  to  ©very  rule  of  constmctUm  known 
to  the  law,  Intorpnted  accordlnf  to  the  In- 
tention of  the  parties,  Interpreted  according 
to  the  Tlews  ct  every  man  connected  wltb 
the  tronflactlon,  whether  imposed  to  or  tKvot- 
Ing  tlie  contract,  It  was  a  teasing  <tf  land. 
It  Is  admitted  that  any  attempt  to  inToke  the 
restraining  power  of  a  court  ot  chancery  to 
coorce  the  discretion  of  any  board  before 
final  action  taken  wonld  not  be  permissible; 
bnt,  Ignoring  the  aTerments  and  prayer  of 
tiie  sworn  bill  on  which  the  order  herein  was 
Issaed,  it  is  Insisted  that  this  action  was 
instituted  after  the  contract  was  entered 
Into,  bat  before  It  was  compiled  with,  and 
hence.  It  Is  said,  the  Jnrisdlctlon  of  the  court 
Is  unquestionable.  So  be  It.  In  order  to 
at  the  very  heart  of  the  matter,  let  all  tm 
which  appellee  contends  on  this  point  be 
admitted.  Disregard  the  allegatlonB  of  the 
Bwom  bill,  and  admit  that  the  Injmictlon 
was  iBsned  after  the  contract  was  execated. 
Sweep  aside,  as  a  tired  child  does  Its  toys, 
the  decision  of  this  court  In  the  Branton 
Case,  supra,  and  grant  that,  after  a  contract 
wltb  reference  to  convicts  has  been  complet- 
ed, injunction  Is  nevertheless  the  appropriate 
remedy.  Nay,  more,  concede  the  full  and 
complete  Jurisdiction  of  the  court,  and  waive 
all  objection  to  the  manner  In  which  the  suit 
was  brought  All  this  cannot  avail  appellee, 
even  nnder  the  averments  of  the 'amended 
bill,  unless  It  can  also  be  shown  that  the  con- 
tract Is  Itself  Invalid,  elth^  because  an  unwar- 
ranted usorpatlon  of  power  by  the  board  or 
because  fraudulently  or  corraptly  entered 
Into.  Having  reached  this  point.  It  now  be- 
comes necessary  to  consider  the  righto  and 
powers  of  the  L^slature  and  of  the  board 
of  control;  and  thus,  at  last,  we  are  brought 
to  the  consideration  of  the  constitutional 
provisions  treating  of  the  penitentiary  and 
the  convicts. 

In  construing  OonstltntlonB,  as  well  as  all 
other  written  Instruments,  whether  statntea 
or  contracts,  there  are  certain  fnndamental 
rules  which  must  be  adhered  to— lighthouses 
established  by  the  wisdom  of  years,  markli^ 
out  the  channel  which  must  be  followed  to 
arrive  at  the  safe  haven  of  a  true  construc- 
tion. First,  the  Intent  of  the  parties  must 
be  ascertained.  In  Constitutions  that  intent 
must  be  ascertolned  in  view  of  known  condi- 
tions: The  old  law;  the  evil  which  existed; 
the  remedy  which  was  applied.  Such  inten- 
tion. If  manifest  from  the  plain  language  of 
the  Constltntion,  must  be  followed,  r^rd- 
less  of  other  considerations.  The  will  of  the 
people  mnst  be  carried  out  as  expressed  to 
the  organic  law  of  the  stato,  framed  by  their 
chosen  representatives.  The  true  meaning 
once  estobllshed,  the  Oonstltntlon  must  be 
matotatoed  toviolate.  But  where  the  lan- 
gnage  employed,  as  In  this  case,  is  vague  and 
nncertato,  nucepttble  of  two  Interpretetlons, 
there  are  certoto  other  rules  and  potential 
drcnmstances  whtdi  mnst  enter  into  the  con- 
sMeratlon  of  the  question.  The  chief  among 


them  Is  the  qvestlon  of  what  Interpretation 
was  placed  upon  the  provisions  by  the  Cram- 
ers themselves.  Says  Thomas  Jefferson,  In 
dealing  with  ttiia  qnesttoi:  "On  every  qnea- 
Iton  of  constmctlon  we  sfaonld  carry  onr* 
selves  ba<&  to  the  time  when  the  Constltn- 
tion was  adopted,  recollect  the  spirit  mani- 
fested In  the  d^ate,  and,  Instead  of  trying 
what  meaning  may  be  squeeaed  ont  of  the 
text  or  tovented  against  it,  conform  to  the 
probable  one  In  which  It  was  passed."  To 
this  extent,  then,  It  becomes  valuable  to  as- 
certain what  view  was  entertotoed  the 
(MHistitntlonal  convention  Itself,  first,  as  to 
the  meaning  of  the  sections  adopted;  second, 
whether  they  were  considered  to  be  self- 
executing;  third,  whether  they  were  manda- 
tory to  adopt  a  certoln  conrse  or  abnply  ad- 
visory to  the  lawmakiiv  power. 

As  shedding  additional  light  on  this  ques- 
tion, It  must  be  borne  in  mind  that -all  1^- 
islatlon  concerning  the  subject-matter  treated 
of  by  the  Oonstltntlon  must  be  construed  to 
pari  materia  with  the  constitutional  pro- 
visions themselves,  and  this,  showing  the 
legislative  construction  placed  upon  the  Con- 
stitution, will  of  Itself  be  most  powerful  In 
tofluenclng  a  court  In  arriving  at  ito  conclu- 
sion. Says  the  Supr^e  Court  of  the  United 
States  in  Coopw  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  6  Sup.  Ct  789,  28  L.  Bd.  1137: 
"As  the  clause  to  the  Constitution  and  the 
act  of  the  Le^lature  relate  to  the  same 
subject,  like  statutes  to  pari  materia,  they 
are  to  be  construed  together.  Eskrldge  v. 
State,  25  Ala.  80.  The  act  was  passed  by 
the  first  L^slature  that  assembled  after  the 
adoption  of  the  Constltotion,  and  has  been 
allowed  to  remain  on  the  statute  book  until 
the  present  time.  It  must  therefore  be  con- 
sidered as  a  contemporary  interpretation,  en- 
titled to  much  weight  Stuart  v.  Laird,  1 
Oranch,  299,  2  L.  Bd.  IIS ;  Martin  v.  Hunter, 
1  Wheat  8M,  4  L.  .Bd.  97;  Cohens  v.  Vir- 
gtola,  6  Wheat  264,  6  L.  Ed.  257;  Adams  v. 
Storey,  1  Paine,  90,  Fed.  Cas.  No.  66."  And 
to  the  case  of  Board  of  Railroad  Commission- 
ers V.  Railway  Company,  64  Pac.  1066,  the 
Supreme  Court  of  California  says:  "In  the 
case  of  Stuart  v.  Laird,  1  Oranch,  290,  2  L. 
Bd.  115,  the  constitutional  objection  was 
made  that  the  Judges  of  the  Supreme  Court 
had  no  right  to  sit  as  circuit  Judges,  not  be- 
tog  appointed  as  such,  nor  havtog  commis- 
sions for  that  purpose.  In  passing  upon  the 
question  the  Supreme  Court  of  the  United 
States  said:  'To  the  objection,  which  Is  of 
recent  date,  It  is  sufficient  to  observe  that 
practice  and  acquiescence  under  It  for  a 
period  of  several  years,  commencing  with  the 
organization  of  the  Judicial  system,  affords 
an  irresistible  answer,  and  has,  todeed,  fixed 
the  construction.  It  Is  a  contemporary  inter- 
pretation of  the  most  forcible  nature.  This 
practical  exposition  Is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of  course, 
the  question  is  at  rest,  and  oo^t  not  now  to 
he  dlstnrbed.*  In  Bnd.  Interp.  Bt  I  6X7,  It  is 
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said:  'The  greatest  deference  Is  shown  bj 
the  courts  to  the  Interpretation  put  upon  the 
Constitution  by  the  Legislature,  In  the  en- 
actment of  laws  and  other  practical  applica- 
tion of  constitutional  proTlslons  to  the  1^ 
Islatlve  business,  when  that  Interpretation 
has  had  the  silent  acquiescence  of  the  people, 
including  the  legal  profession  and  the  Ju- 
diciary, and  especially  when  injurious  results 
would  follow  the  disturbing  of  it  The  defer- 
ence due  to  such  I^lslatlTe  exposition  is 
said  to  be  all  the  more  signal  when  the  latter 
Is  made  almost  contemporaneously  with  the 
eetabllshment  of  the  Constitution,  and  may 
be  supposed  to  result  from  the  same  views 
of  policy  and  modes  of  reasoning  that  pre- 
vailed among  the  framert  of  the  instrument 
thus  expounded.* " 

In  addition  to  these  sources  from  which 
the  courts  are  directed  to  seek  light,  It  has 
long  bera  recognized  that  the  contempora- 
neous construction  placed  upon  a  constitutional 
provision  by  the  departmental  officers  of  the 
govemment  will  be  upheld,  and,  even  though 
apparently  wrong,  will  not  be  deviated  from, 
unless  for  most  potent  reasons.  Nowhere, 
perhaps.  Is  this  canon  of  construction  and 
the  weight  to  be  given  It  more  plainly  stated 
than  in  Story  on  the  Constitution,  {  408,  from 
which  we  quote:  "And,  after  all,  the  most 
unexceptionable  source  of  collateral  Interpre- 
tation is  from  the  practical  exposition  of  the 
government  Itself  in  Its  various  departments 
upon  particular  questions  discussed  and  set- 
tled upon  their  own  single  merits.  These 
approach  the  nearest  in  their  own  nature  to 
judicial  expositions,  and  have  the  same  gen- 
eral recommendation  tliat  belongs  to  the 
latter."  Says  the  Circuit  Court  of  Appeals 
in  McFadden  v.  Mountain  View  Mln.  &  Mill. 
Co.,  97  Fed.  677,  38  O.  G  A.  354:  "It  Is  said 
in  support  of  the  Judgment  given  below  that, 
where  the  words  of  an  act  of  Congress  are 
plain  and  their  meaning  Is  clear,  they  must 
prevail,  notwithstanding  they  have  been 
otherwise  construed  by  the  officers  charged 
with  the  execution  of  the  law.  That  is  per- 
fectly true,  but  at  the  same  time  the  rule  is 
firmly  established  that  the  contemporaneous 
construction  of  a  statute  by  those  charged 
with  its  execution,  specially  when  It  has 
long  prevailed,  is  entitled  to  great  weight, 
and  should  not  be  disregarded  or  overthrown, 
except  for  cogent  reasons  and  unless  It  be 
clear  that  such  construction  Is  erroneous.  U. 
S.  V.  Johnston,  124  U.  8.  236,  253,  8  Sup.  Ct 
446,  31  L.  Ed.  389;  Edwards  v.  Darby,  12 
Wheat  206,  6  U  Ed.  603;  U.  S.  v.  Moore,  95 
U.  S.  760,  24  L.  Ed.  588;  Hahn  v.  U.  S.,  107  U. 
S.  402,  2  Sup.  Ot  494,  27  L.  Ed.  527:  U.  8.  v. 
Phllbrlck,  120  V.  8.  62,  69,  7  Sup.  Ot  413,  30 
L.  Ed.  559;  Manufacturing  Co.  v.  Fergpson, 
113  U.  a.  727,  5  Sup.  Ot  739,  28  L.  Ed.  1137. 
Moreover,  the  legislative  construction  of  its 
own  act  is  always  potfflit  'If  it  can  be 
gathered,'  said  the  Supreme  Court  In  U.  S. 
T.  Freeman.  3  How.  556,  564,  11  h.  Ed.  724, 
'fnun  a  sobflequent  statnte  In  pari  materia. 


what  meaning  the  Legislature  attached  to 
the  words  of  a  tormet  statute,  th^  will 
amount  to  a  legislative  declaration  of  its 
meaning,  and  will  govern  the  construction 
of  the  first  statute.' "  I  venture  to  assert 
that  the  rules  above  announced  will  not  be 
gainsaid  or  their  correctness  challoiged  by 
any  one  familiar  with  the  rudimentary  prin- 
ciples of  constitutional  construction. 

Turning,  now.  from  the  abstract  proposi- 
tions which  must  serve  as  our  guide  in  the 
future,  discussion  of  this  question,  we  will 
proceed  In  the  pathway  pointed  out  by  the 
light  shed  by  those  rules  upon  the  question. 
We  find  that  the  constitutional  convention  it- 
self placed  an  interpretation  upon  the  pro- 
visions here  under  review,  absolutely  antag- 
onistic to  the  position  assumed  by  counsel  for 
appellee;  and  surely  the  binding  force  of 
such  Interpretation,  placed  upon  the  Instru- 
ment by  the  framers  themselves,  cannot  be 
Ignored  or  lightly  passed  over.  By  an  ordi- 
nance of  the  convention,  adopted  and  promul- 
gated with  the  Constitution  itself,  the  great 
lawgivers  whose  genius  Is  embodied  In  that 
Instrument  placed  upon  the  provisions  here 
Involved  their  own  Interpretation  and  an- 
nounced the  purpose  and  intent  of  their  adop- 
tion: 

"Penitentiary  Ordinance. 

"Be  It  ordained  by  the  people  of  Hlaali- 
slppi  in  convention  asaembled: 

"Section  1.  With  the  view  of  enabling  the 
Legislature  at  Its  next  session  to  have  bef(U« 
It  the  necessary  Information  upon  which  to 
act  if  It  should  determine  to  establish  a  pm- 
Itentiary  farm.  It  la  made  the  duty  of  the 
Oovemor  to  appoint  five  commissioners,  who 
shall  prior  to  the  next  session  of  the  L^is- 
tature  carefully  inspect  such  bodies  of  land 
as  may  be  thought  suitable  for  such  location, 
and  who  shall  make  report  to  the  Oovemor 
as  to  the  several  advantages  of  the  bodies  of 
land  Inspected  by  them,  and  as  to  the  pro- 
priety of  estebUshlng  such  farm  or  some 
other  system,  and  as  to  the  advantages  of 
each,  cost  and  other  proper  matters,  to  be 
laid  by  the  Oovemor  before  the  Legislature 
with  such  recommmdatlon  as  he  may  see 
proper  to  make. 

"Adopted  by  the  Gonrentfon  November  1, 
1890." 

It  will  be  seen  from  this  t2iat  It  was  ex- 
pressly left  to  the  decision  of  the  Legislature 
whether  it  (the  Lc«iBlatnre)  "abould  deter- 
mine to  establish  a  penitratiary  farm" ;  not 
that  the  Legislature  must  establish  It,  but 
that  it  should  decide  If  Bodi  a  farm  sbonld 
be  established.  And  the  commlasion  to  be 
appointed  by  the  governor  In  pursuance  of 
this  ordinance  was  Instructed,  not  to  select 
and  purchase  land  for  the  establishment  of  a 
penitentiary  farm,  but  simply  to  report  the 
advantages  of  the  lands  inspected  by  them 
and  their  views  as  to  the  proprletr  of  esteb- 
Ushlng such  farm  or  "srane  other  system." 
Can  It  be  sncoessfnlly  contended.  In  the  face 
of  this  aolemn  declaration  by  tlie  tnmaca  of 
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tbe  Constitution  Itself,  thBt  fbe  Legislature 
was  expressly  commanded  to  establisb  a  pen- 
itoitlary  farm?  Such  a  position  would  be  to 
absolutely  nullify  tbe  entire  efFect  of  tbe  oidJ- 
nance.  By  tbia  ordinance,  aa  I  ooncelve,  it 
was  recognized  that  power  was  granted  tbe 
Legislature  to  establish  a  penitentiary  farm 
or  "some  other  system,"  such  as  its  wisdom 
might  devise.  Hie  report  of  the  commission 
was  proTlded  for  simply  to  assist  the  Legis- 
lature, by  tbe  advice  and  Judgment  of  Its 
members,  as  to  the  value  and  advantage  of 
tbe  several  tracts  <Mt  land  In  the  event  the 
Legislature  determined  to  establish  a  state 
term. 

Tbe  next  step  shedding  light  on  tbe  con- 
stitutional provisians  treating  of  the  p^i- 
tentlary  waa  taken  by  tbe  Governor  of  tbe 
state  in  his  address  to  tbe  Legislature  of 
1892,  the  first  session  after  the  adoption  of 
the  Constitution.  At  that  time,  it  must  not 
be  lost  sight  of,  the  constitutional  provisions 
with  regard  to  the  penitentiary  were  already 
in  force  so  far  aa  concerned  tbe  repeal  of 
conflicting  laws.  Section  276  of  tbe  schedule 
to  the  Constitution  says:  "All  laws  of  this 
state  whidi  are  repugnant'  to  the  following 
portions  .of  the  Constitution  shall  be  repealed 
by  tbe  adoption  of  this  Constitution,  to  wit: 
Laws  repugnant  to  (c)  the  provisions  of  sec- 
tions 223  to  226.  Inclusive,  of  article  10,  pro- 
hibiting tbe  leasing  of  penitentiary  convicts." 
Remembering,  then,  that  these  constitutional 
provisions  w^e  in  force;  remembering  that 
the  laws  repugnant  thereto  were  r^tealed, 
and  that  affirmative  action  on  the  part  of  the 
Legislature  was  imperative — It  la  interesting 
to  note  that  in  his  biennial  address  to  the 
Leglalatnre  In  1892  Gov.  John  M.  Stone,  In 
discussbig  the  report  of  the  commission  upon 
tbe  penltmtiary  question,  employed  this  lan- 
guage: "Of  all  the  lands  examined  and  re- 
ported by  the  commlsaloners,  should  your 
honorable  body  decide  to  eatabllah  a  peni- 
tentiary term,  the  cbolce,"  etc.,  plainly  show- 
lug  that  the  mfnd  of  that  great  statesman, 
whose  administration  as  Chief  Executive  Is 
one  of  the  brightest  pages  In  tbe  history  of 
our  commonwealth,  and  whose  memory  is  still 
treasured  by  its  dtizaiB  as  a  glorious  herit- 
age, did  not  nnderetand  that  It  was  manda- 
tory up<m  the  Legislature,  but  that  It  could 
trrat  with  the  Question  as  If  the  whole  matter 
had  been  submitted  to  Its  wisdom  for  action. 
This  was  the  official  contemporaneons  cou- 
■tmctlon  made  by  the  Oovemor. 

By  section  278  of  the  schedule  Uie  Oovem- 
or was  required  to  appoint  a  Code  commla* 
slon  of  three  men  learned  In  ttie  law,  whose 
dn^  it  was  "to  prepare  and  draft  such  g&n- 
end  laws  as  ere  contemplated  In  this  Cfmstl- 
tutlon,  and  sncb  otli«  laws  as  shall  be  necet* 
■try  and  pn^er  to  put  Into  operation  the 
prorMons  thereof  and  as  may  be  appropriate 
to  ctmform  the  gttwral  statutes  of  the  state 
to  the  Gcmstltatlofli.**  Tbe  public  history  of 
Hw  state  abowa  Oiat  the  Goremor  selected 
for  liila  arduous  and  raqiouribla  doty  tbvsa 


of  the  most  learned  and  prominent  practition- 
ers who  graced  tbe  legal  profession  of  the 
state ;  and,  in  wder  that  they  might  be  better 
able  to  draft  such  general  laws  as  would  con- 
form the  graeral  statutes  of  the  state  to  the 
Constitution,  the  Governor  selected  men  all 
of  whom  had  been  members  of  tbe  conatltu- 
tlonal  convention,  the  impress  of  whose  gen- 
lua  was  made  upon'  that  instrument  and  la 
now  In  Its  wise  provlalons  crystallized  and 
preserved  for  the  admiration  of  coming  gen- 
erations. What  Interpretation  did  these  men 
place  upon  tbe  constitutional  provlalons  deal- 
ing with  the  penitentiary  and  convicts?  Tbe 
answer  is  to  be  found  in  the  provisions  of 
chapter  101,  Rev.  Code  1892,  and  especially  in 
section  3201  of  that  Code.  And  that  section, 
sanctioned,  approved,  and  adopted  by  the 
Legislature,  provided,  as  the  Constitution  re- 
quired, that  the  penitentiary  conricts  should 
not  be  leased  or  hired  ou^  but  that  they 
should  be  worked  In  the  penitentiary  and  on 
a  farm  or  farms  leaaed  for  that  purpose  or 
provided  by  the  L^lslattu'e  as  a  penitentiary 
farm.  Thus  it  is  seen  that  tbe  Legislative 
Interpretation  of  the  Constitution,  placed  on 
it  at  the  first  session  after  the  adoption  of 
the  Constitntlon,  was  that  It  was  allowable 
to  work  the  convlctB  on  forms  "leased  for 
that  purpose."  The  one  condition  attached 
to  any  and  all  kinds  of  work,  the  dominant 
Idea  plainly  stated,  was  that,  whether  work- 
ed on  leased  farms  under  section  8201  or  on 
public  works  or  levees,  the  labor  was  to  be 
"under  the  sole  control,  managauent  and 
discipline  of  the  officers  and  emplc^ds  of  the 
penitentiary."  folfilllng  the  constitutional  re- 
quirement that  all  labor  of  convicts  should  be 
**under  state  supervision  exclusively,"  and 
thus  preventing,  it  was  Intended,  a  conUnu- 
anoe  or  r^etition  of  the  horrors  alleged  to 
have  existed  under  the  i^stem  of  private  hir- 
ing, previously  In  vogue. 

But  It  is  Insisted  that  the  section  la,  and 
was  at  thtt  time  tit  Its  adoption,  unconstitu- 
tional. Courte  should  not,  say  evwy  text- 
writer  of  any  re^ectebility,  condemn  any 
action  of  tbe  legislative  department  aa  un- 
constitutional, unless,  In  tbe  case  of  a  state 
stetuto,  the  express  provision  of  the  Constttu- 
ti<m  can  be  dted.  Hiough  the  statute  be 
"unjust  or  oppresrive.  Impolitic  or  unwise." 
this  will  not  justify  tbe  Interposition  of  the 
courts.  Cole  T.  Humphries,  78  BClss.  168, 
28  Soutii.  808.  No  nnwrlttten  public  policy 
can  control  to  overthrow  a  solemn  decla- 
ration of  one  of  tiie  three  co-ordinate  de- 
partmoato  of  government  Cooler's  Const 
LIm.  p.  2S9.  To  doubt  the  validity  of  a  stat- 
ute is  to  affirm  Ite  validity.  Harmon  r. 
Board,  158  Ind.  76.  S4  N.  B.  105.  Adopted  aa 
was  the  Code  of  16B2,  having  beoi  framed 
with  the  expresa  purpose  of  making  the 
general  stetuto  laws  conform  to  the  man- 
dates of  the  Oonatitutlon  and  to  effectuate 
all  the  provisions  of  the  Constitution,  having 
received  the  sanction  of  tbe  legislative  de- 
partment and  acted  on  tor  m  kmg  term  of 
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years  as  consUtntlonal,  no  proTiaion  con> 
talned  In  It  should  now  be  orertumed  unless 
Iti  Inralldltr  be  demonstrable  b^(md  qnee* 
tkm  or  qnlbble. 

In  addltim  to  tblB  I^slatlve  Interpreta- 
tion of  tlie  Gonatltntkm,  It  Is  worthy  the 
graveflt  coOBlderatlon  to  note  that  the  pro- 
TlsiODB  of  the  Berlsed  Code  of  iSSi2  dealing 
with  the  penitentiary  and  convicts  was  once 
In  the  put  before  this  court  for  consider- 
ation. In  aat  case  a  man  Indicted  for  mal- 
treatment  of  conrlcta  as  hla  sole  defense  Inters 
posed  by  demurrer  that  the  law  under  which 
his  prosecution  had  been  Initiated  had  been 
r^ltealed.  Mark  the  facts:  An  Indictment 
for  maltreatment  and  cruelty  to  couTlcts,  and 
a  prosecution  therefw:  a  demurrer  to  the 
Indictment  admitting  the  facts,  but  deny- 
ing the  legality  of  the  prosecuttcm.  Mark 
the  date:  In  the  year  1895,  long  BubscQuent 
to  the  adoption  of  the  Oonatltatlon,  aftw 
the  Code  had  been  adopted  and  the  Legisla- 
ture bad  met  and  adjourned  In  1894.  What 
says  this  court?  Speaking  through  Whitfield, 
J.,  and  dealing  with  the  laws  passed  In 
1882  and  1884.  upon  which  the  Indictment 
ms  predicated,  the  court  held  tliat  they  were 
repealed  by  diapto:  101,  Her.  Code  1892, 
being  the  cbi^tter  containing  section  32Ql. 
Proceeding  to  discuss  tiie  question,  the  court 
says:  "Both  acts  were  part  of  the  system 
of  law  at  Uiat  time  govo-nlng  the  leasing  of 
conrlcta.  That  whole  subject  was  'revised, 
consolidated  and  re^nacted'  In  the  Code  of 
1892.  The  lease  system  has  been  moat  wise- 
ly abolished  (section  8201,  Bev.  Code  1892). 
and  the  aotborlty  to  provide  for  and  control 
the  convicts  vested  In  a  board  of  control. 
See  specially  sectiona  8172.  3173.  3176,  3202, 
8216."  State  v.  Jenkins,  supra.  So  we  see 
that  at  that  time,  where  a  private  Individual 
was  on  trial  for  the  commission  of  an  of- 
fense, and  where  his  only  defense  was  that 
the  law  under  which  be  had  been  Indicted 
had  been  repealed,  the  court  held  the  plea 
to  be  good  and  allowed  this  man  to  go.un- 
whipped  of  Justice  because  section  8201  had 
"most  wisely  abolished"  the  leasing  system; 
and  the  court  went  further  still,  and  said 
that  the  whole  subject  of  the  penlteotlary 
convicts  and  the  authority  to  provide  for 
and  control  them  had  been  vested  In  a  board 
of  control,  thereby  giving  Judicial  sanction 
and  full  force  to  the  very  section  which  Is 
now  here  assailed.  It  Is  manifest  that,  if 
section  8201  be  unconstitutional  (and  if  un- 
constitutional now  It  was  unconstitutional  In 
1895),  the  opinion  In  that  cause  proceeded  on 
an  erroneous  theory.  A  subject  Is  certainly 
not  '*revi8ed  and  re-enacted,"  In  the  purview 
and  meaning  of  section  8.  Bev.  Code  1892, 
if  the  chief  provisions  dealing  therewith  are 
themselves  repugnant  to  the  Constitution. 
This  question  lay  at  the  very  threshold  of 
the  investigation  In  that  case,  and  It  canuot 
be  said,  without  exciting  a  smile  of  ridicule 
from  the  profession,  that  tbe  organ  of  the 


court  In  that  case,  ttiat  great  Jurist,  the 
searchlight  of  whose  genlua  Illumines  flrrar 
subject  It  touches,  could  possibly  have  over- 
looked a  question  whldi  towwed  like  a 
mountain  In  a  desert  landscape.  In  Hie  ttee 
of  that  s<^emu  decdaratlon  by  this  court, 
to  now  hold  tbe  veiy  law,  ttiae  nphtid  as  of 
nnqoestloned  validity,  to  be  unorautttnttona], 
would,  in  my  Ju^ment,  <q>etate  to  east  dis- 
credit upm  ttie  dellbrntkms  of  tills  court 
and  to  weakoi  the  confidence  and  reqpect 
of  th6  people  In  Its  adjodicattona.  To  Ignore 
tiie  dedaion  would  be  to  fomlshi  a  striking 
Instance  of  a  case  where,  the  mountain  re- 
fusing to  move,  Mahomet  calmly  walks 
around  It 

In  addition  to  these  considerations  we  most 
also  note  the  practical  construction  placed 
upon  the  const! tutional  provlsionB  by  the 
departments  officers  of  tbe  govemment 
Since  by  Uie  adoption  of  sectloa  2Jh  of  tbe 
adiedule  to  tbe  Oonstltntlon  all  laws  re- 
pugnant to  the  conatlttttlonal  provisions  treat- 
ing of  the  penitentiary  and  convicts  were 
repealed,  four  governors  have  graced  the 
dialr  of  chief  executive  of  tbto  state.  Stone. 
McLauiln,  IjtHiglno,  and  Yardaman,  names 
Illustrious  In  the  history  of  this  common- 
wealth. Bach  of  these  statesmen  In  the  dis- 
charge of  official  duty  was  called  on  to  pass 
on  the  validity  of  cmtraets  made  lite 
board  of  control,  leases  of  farms  to  be  work- 
ed wltli  convicts  <m  shares,  elllm  by  ap- 
proving statute  laws  tacitly  acquiescing  In 
or  expressly  recognising  tbe  existence  of  mtb 
contracts,  or,  as  chairman  of  tbe  board  of 
control,  by  affixing  their  offldal  signature  to 
the  contracts.  No  official  duty  Is  more  press- 
ing upon  a  chief  executive  than  to  wlth- 
hoiA  his  approval  from  any  act  when  con- 
vinced of  Its  unconstitatlonallty.  Cooley's 
Const  Idm.  p.  76.  And  yet  up  to  the  Insti- 
tution of  the  present  proceeding  no  Govern- 
or has  refused  his  ax^irovaL  Since  the  in- 
auguration of  the  cpnstltutlonal  method  re- 
ferred to,  five  men,  e&cb  eminent  In  tbe  legal 
profession,  have  filled  the  office  of  Attorney 
General,  Miller,  Johnston,  Nash.  McClui^, 
and  Williams.  In  the  discharge  of  their 
official  duties  as  chief  law  officer  of  tbe 
state.  It  devolved  upon  each  of  them  to 
prepare,  scmttnlze,  and  approve  all  contracts 
to  which  the  state  in  Its  sovereign  capacity 
was  party.  Section  186,  Rev.  Code  1892. 
Bach  of  these,  without  exception,  has  voiced 
his  interpretation  of  tbe  Constitution  by 
his  ai^roval  of  the  contracts.  The  official 
history  of  the  state  shows  that  the  State 
Auditors,  who  have  ever  been  vigilant  In  the 
discharge  of  tbe  duties  Intrusted  to  them, 
and  who  have  never  hedUted  to  refuse  to 
Issue  warrants  where  the  appropriation  bad 
even  the  semblance  of  nnconstitutlonaUty 
and  to  Invoke  tbe  Judgment  of  tbe  Judicial 
tribunals  of  the  state  boTore  permitting  a 
payment  the  validity  of  which  they  doubted, 
have  year  after  year,  wltbout  doubt  er 


Digitized  by 


HBNBY  T.  STATB. 


besltBiicy,  Issued  warranti  for  money  ex- 
panded In  tbe  maintenance  and  operation  of 
farms  leased  by  tbe  board  of  control  and 
worked  with  convict  labor.  Tbe  several 
boards  of  control,  which  have  come  Into  and 
passed  oat  of  existence  with  cbanglug 
membership,  bare  year  after  year  follow- 
ed the  footsteps  of  their  predecessors  and 
made  annual  leases  of  rarying  numbers  of 
farms.  When  we  consider,  therefore,  the 
uniform  construction  which  lias  been  placed 
upon  the  proTisIons,  we  should  not,  in  the 
language  of  the  Supreme  Court  of  the  United 
States,  vary  It  at  this  late  day,  except  for 
most  cogent  reasons. 

We  are  told,  and  correctly  so,  that  con- 
temporaneous legislative  construction  and 
the  practical  Interpretation  of  d^artmental 
officers,  while  entitled  to  great  force  and 
respect,  so  as  to  be  conclosiTe  upon  the  courts 
In  cases  of  doubtful  or  ambiguous  wording, 
cannot  control  the  decisions  of  courts  wb&ee 
tbe  language  is  plain  and  the  violation  there- 
of palpable;  and  this  la  true,  but  can  It  be 
contended  In  tbe  Instent  case  that  tbe  lan- 
guage of  the  Constitution  Is  so  free  from 
donbt  as  to  convince  every  one,  upon  a  ffllr 
consideration  of  Ite  terms,  of  tbe  Incorrect- 
ness of  the  Interpretation  heretofore  placed 
on  it?  On  tbe  contrary,  I  affirm  that  from 
an  analysis  of  the  Constitution  Itself,  when 
scrutinized  In  tbe  light  of  accepted  canons 
of  construction,  and  giving  tbe  language  Its 
usual  and  accepted  signification.  It  Is  de- 
monstrable that  the  prerlonsly  accepted  In- 
terpretetlon  Is  correct  Tbe  tests  to  be  ap- 
plied in  ascertaining  tbe  Intent  of  the  framers 
of  a  wrlttHi  instrument  Uke  the  Constitu- 
tion are  tersely  stated  as  follows:  What 
was  the  old  law?  What  was  the  evil?  What 
was  the  remedy?  The  old  law  permitted 
tbe  hiring  of  convicts  to  private  Individuals, 
and  when  so  hired  they  were  worked  under 
private  supervision  upon  railroads,  levees, 
farms,  and  public  or  private  works  accord- 
ing to  tbe  varying  business  occupations  of 
the  respective  contractors.  The  evil  was  tbe 
cruelties  and  Inhumanities  wblch  it  was  al- 
lied disgraced  that  system,  owing  to  the 
greed  and  cupidity  of  heartless  masters,  who 
wonld  drive  the  convicts  beyond  the  physical 
power  of  endnrance.  This  was  tbe  condition 
of  affairs,  as  the  public  history  of  the  stete 
redtee,  which  existed  when  the  constitution- 
al convention  met  For  this  shameful  and 
pitiable  condition  a  ronedy  was  needed,  the 
constltntlonal  convention  was  vested  with 
pl^iary  power  in  the  premises,  and  It  was  a 
question  simply  of  Judgment  as  to  what  meth- 
od should  be  adopted.  Tbe  evil  was  the 
Inhumane  treatment  of  the  convicts,  which. 
If  trne,  as  alleged,  was  a  disgrace  to  the  state 
and  a  blot  upon  civilization.  The  remedy 
applied  was  to  withdraw  the  management  of 
the  convicts  from  private  bands  and  retain 
it  entirely  under  the  supervision  of  tbe  state, 
through  Its  chosen  offlcen  and  employes. 

It  will,  I  apprehend,  fall  aa  a  distinct 


shock  aa  the  ear  of  the  hmnanlty  loving 
people  of  the  stete  to  hear  the  stetement 
soionnly  made  that  the  frames  of  the  Con- 
stitntlon,  In  Inaugurating  the  scheme  pro- 
hibiting the  hiring  of  convicts,  were  not  mov- 
ed by  the  Ood-glven  spirit  of  mercy  to  pro- 
tect the  unfortunate  criminal  from  brutelity 
and  oppression,  but  by  the  petty,  pitiful, 
sordid  design  of  precluding  the  possibility  of 
the  labor  to  which  tbe  convicts  for  their 
pnnlsbm«it  and  the  good  of  society  are  sen- 
tenced proving  of  benefit  to  any  private 
dtlzen.  I  earnestly  and  emphatically  repu- 
diate the  suggestion.  Clothed  in  sophistry, 
partially  concealed  by  the  flowers  of  rhetoric, 
though  It  may  be^  tbe  Idea  Is  an  unwarranted 
aspersion  of  tbe  motives  of  the  broad-minded, 
patriotic  stetesmen  who  composed  the  mem- 
bership of  the  ctmstitutlonal  convention. 
Says  Qov.  Stone  in  bis  biennial  message  here- 
inbefore referred  to:  "The  policy  of  the 
state,  as  clearly  defined  by  the  Constitution, 
la  to  retain  all  stete  convicte  within  and 
under  stete  supervision."  And  to  speedily 
effectuate  that  policy  he  recommended  tbe 
wisdom  of  the  Immediate  estebllshment  of 
penitentiary  farms,  admitting,  however,  in 
tbe  same  message,  that  tbe  solution  of  the 
problem  had  been  by  the  conatitutlona]  con- 
vention submitted  to  the  Legislature. 

Section  223  of  the  Constitution  provides : 
"No  penitentiary  convicte  shall  ever  be  leas- 
ed or  hired  to  any  person  or  persons,  or  corpo- 
ration, private  or  public  or  quasi-public,  or 
board,  after  December  the  thlrty-flrst,  A.  D. 
IS&i,  save  as  authorized  In  the  next  section, 
nor  shall  any  previous  lease  or  hiring  of  con- 
victe extend  beyond  that  date;  and  the 
L^islature  shall  abandon  the  system  of  such 
leasing  or  hiring  as  mndi  sooner  than  tbe 
date  mentioned  as  may  be  consistent  with 
tbe  economic  safe^  of  the  stete."  And  sec- 
tion 224,  while  permitting  the  Legislature 
to  authorize  the  employment  of  convicte  "un- 
der stete  supervision  and  the  proper  officers 
and  employes  of  the  state"  on  certain  pub- 
lic works,  also  places  certeln  limitetlonB  upon 
the  power  of  the  L^islature  In  this  regard, 
by  stipulating  that  such  working  of  convicte 
on  public  works  should  never  "interfere  with 
the  preparation  for  or  the  cultivation  of  any 
crop  which  It  may  be  Intended  shall  be  cul- 
tivated by  tbe  said  convicte,  nor  interfere 
with  the  good  management  of  the  state  farm, 
nor  put  the  stete  to  any  expense."  This 
plainly  shows  that  it  was  not  the  character 
of  labor  In  wblch  the  convicte  had  been  pre- 
viously employed  which  was  condemned,  but 
rather  the  method  In  which  they  bad  been 
worked.  To  make  this  perfectly  manifest 
it  is  only  necessary  to  direct  attratlon  to  the 
fact  that  every  kind  of  labor  in  wblch  the 
convicte  had  been  employed  previously  to 
the  adoption  of  the  Constitution  was  by  the 
Constitution  recognized  as  l^ltlmate  and  the 
L^slature  ^preesty  empowered  to  have  the 
convicte  worked  in  any  one  of  those  modes. 
Prior  to  the  adoptitu  of  the  ConstltntlCHi, 


Digitized  by 


876 


39  80UTHBBN  BEPORTEB. 


(MiBB, 


nnder  the  existing  laws,  conTicta  could  law- 
folly  be  worked  on  levees,  railroads  and 
other  pnblic  works  or  on  farms.  The  Con- 
BtltuUon  expressly  permits  the  L^slatora 
to  have  them  worked  In  each  of  these  particu- 
lar ways,  naming  them  Bpedflcally ;  and  to 
show  that  the  employment  of  the  convicts  In 
agricultural  pursuits  was  not  Intended  to 
be  restricted  in  any  degree,  the  Constitution 
encourages  and  favors  the  plan  of  working 
them  in  crops  by  providing  that  none  of  the 
other  methods  permitted  "should  Interfere 
with  the  preparation  for  or  the  cultivation 
of  any  crop  which  It  may  be  intended  shall 
be  cultivated  by  the  said  convicts."  Certain- 
ly it  mtiBt  be  admitted,  then,  that,  as  before 
stated,  the  evil  which  was  sought  to  be  reme- 
died arose  out  of  the  private  hiring  of  con- 
victs, and  not  the  working  of  them  upon 
farms;  and  the  remedy  applied  was,  not  to 
change  the  kind  of  manual  labor  In  which 
they  could  lawfully  be  employed,  but  to  have 
that  labor  controlled  exclusively  by  the  of- 
ficers and  employes  of  the  state.  The  evil 
was,  not  the  kind  of  woric  done,  bat  the  way 
the  convicts  were  treated. 

The  attempt  Is  made  to  construe  the  expres- 
sion "leasing  or  hiring  of  the  convicts,"  as 
used  In  the  Constitution,  as  being  synonymous 
with  "leasing  of  farms  to  be  worked  by  the 
convicts."  How  futile  such  an  effort  la  will 
be  apparent  when  we  recall  that  at  the  adop- 
tion of  the  Constitution  there  was  in  exist- 
ence no  system  of  leasing  farms,  and  hence 
it  was  impossible  that  the  constitutional  con- 
vention could  have  dealt  with  a  situation 
which  had  never  arisen.  We  have  shown 
that  the  plain  distinction  between  hiring 
of  convicts  and  leasing  of  lands  to  be 
worked  by  convicts  has  uniformly  been  rec- 
ognized and  adhered  to  by  the  officers  of  the 
government  In  the  administration  of  their  dif- 
ferent departments.  We  have  shown  that  the 
Supreme  Court  of  the  state,  by  an  adjudication 
rendered  in  189S,  when  the  system  of  leasing 
farms  was  at  Its  very  zenith,  decided  In  ex- 
press words  "that  the  system  of  leasing  bad 
been  wisely  abolished,"  and  yet,  at  the  very 
time  when  that  opinion  was  pronounced,  it 
was  well  known,  unless  the  Supreme  Court 
can  plead  Ignorance  of  what  is  known  to 
every  informed  dtlzen  of  the  state,  much  the 
larger  proportion  of  the  convicts  were  em- 
ployed upon  leased  farms.  But  the  distinc- 
tion Is  also  recognized  in  the  Constitution  It- 
self, where  it  provides:  **The  L^slature 
shall  abandon  the  syst^  of  such  leasing  or 
hiring  as  much  socmer  than  the  date  mention- 
ed as  may  be  conslBtent  with  the  economic 
safety  of  the  state."  "Abandon"  means  to 
give  up  absolutely ;  to  forsake  entirely.  Can 
it  be  said  that  the  constitutional  convention 
meant  that  the  Legislature  should  "abandon" 
what  had  never  existed?  "Shall  abandon 
the  system  of  such  leasing  or  hiring,"  says  the 
Constitution.  Can  the  terma  "such  leasing  or 
hiring"  relate  to  anything  exc^t  that  the  sys- 
tem of  hiring  then  In  force  should,  on  account 


of  its  manifold  evils,  be  abandoned?  and  that, 
while  the  convicts  might  still  lawfully  be 
worked  In  the  same  classes  of  work,  it  should 
only  be  with  proper  saf^uards  of  governmen- 
tal supervision  to  prevent  a  re{>etition  of  <7ael- 
ties  and  horrors  which  had  shocked  the  caa- 
science  and  moral  sensibility  (rf  the  common- 
wealth. The  words  "under  state  supervision 
exclusively"  are  the  keynote  to  the  true  Inter- 
pretation of  the  entire  article  of  the  Constitu- 
tion. It  Is  the  strand  which,  once  found,  the 
tangled  akein  readly  unwinds.  Keeping  this 
expression  in  mind,  and  this  object  as  the 
paramount  pmrpose  of  the  convention,  all  dif- 
ficulties disappear,  and  it  is  not  necessary  to 
resort  to  that  practice  condoned  by  Mr. 
JeOCerson,  and  attempt  to  "squeeze  out"  of  the 
Constitution  a  strained  construction  to  meet 
private  views.  Any  other  construction  will 
run  counter  to  the  plain  int^dment  of  the 
law,  nullify  the  ordinances  of  the  convention, 
uproot  the  uniform  practical  departmental  con- 
struction, and  overthrow  the  solemn  adjudica- 
tion of  this  conrt — a  step  not  lightly  to  be 
taken.  I  hold,  therefore,  that  section  3201 
was  a  valid  exerdse  of  le^slative  power. 

But  it  Is  said  that  section  3201,  Rev.  Code 
1892.  evoi  if  valid  at  the  time  of  its  enact- 
ment, cannot  subsist  without  destroying  sub- 
seijaent  legislatlcm  upon  this  question.  Chap- 
ter 75,  p.  66.  Acta  1894,  is  referred  to  as 
warrant  for  that  position.  But  It  mnat  be 
obsOTved  that,  while  the  act  In  question  doeft 
provide  for  the  porchase  and  esteblishm^t 
of  a  penitentiary  farm,  and  does  impose  upon 
the  board  of  control  the  duty  "as  soon  as 
practicable  with  the  available  means  and 
force  at  their  command"  to  "erect  necessary 
bulldinga  and  walls  for  the  safe  keepii^  and 
working  of  the  convicts,"  also  in  the  very 
next  section  of  the  act  provides  that.  If  the 
board  should  "determine  that  all  the  convicts 
cannot  be  profitebly  worked  on  the  lands  and 
in  industrial  pursnlte  connected  therewith, 
they  are  authorized  to  employ  such  convicts 
as  cannot  be  used  in  snch  manner,  not  iwohlb- 
tted  by  the  Constitution,  as  may  be  deemed 
most  advisable,  and  to  the  best  Interesta  of 
the  stete.  but  shall  never  part  with  their  con- 
trol and  management" ;  thus  recognizing  the 
power  of  the  board  to  work  the  convicts  in 
any  manner  not  prohibited  by  the  Constitu- 
tion, expressly  clothing  the  board  with  dis- 
cretitm  as  to  their  employment,  and  again 
emphasizing  the  dominant  Idea  of  the  Consti- 
tution that  the  convicts  should  be  worked 
"under  stete  supervision  exclusively."  It 
should  also  be  noted,  as  tending  to  show  tlie 
purpose  of  the  Legislature  in  adopting  the  act 
of  1894,  that  the  official  Journal  (House  Jour- 
nal 162)  shows  that  an  attempt  was  made  by 
amendmrait  to  impose  certeln  llmttetions  up- 
on the  power  of  the  board  of  control  to  dis- 
pose of  the  excess  of  the  oonvicte  not  used  on 
the  stete  farm.  The  attempt  failed,  and  the 
law  waa  adopted  as  it  stands  granting  the 
board  of  control  authority  to  work  the  oon- 
victe not  used  on  the  ateto  farm  In  any  man* 
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iier  "not  prohibited  by  tbe  ConstltntloD.'* 
The  language  ot  this  provision  was  deliber- 
-ately  chosen,  and  the  statute  was  adopted  in 
full  knowlN^^  of  and  without  repealing  or  In 
any  wise  modifying  section  S201,  Rev.  Code 
1692,  whic^  had  been  adopted  by  the  same 
Legislature  at  Its  proTious  session,  and  which 
expressly  clothed  the  board  with  power  to 
lease  farms  for  the  employment  of  the  con- 
victs and  recognized  that  as  a  constitutional 
system  of  working  them.  Fairly  read.  In 
view  of  the  plain  meaning  of  the  Constitution, 
tbe  act  of  1894  utterly  destroys  the  contan- 
tion  that  the  board  of  control  was  not  vested 
with  absolute  control  and  power  to  direct  tbe 
management  of  the  convicts.  Especially  Is 
this  true  if  we  again  recall  that  this  court 
in  Jenkins  r.  State,  snpra,  decided  after  tbe 
adoption  of  this  statute,  expressly  declared 
that  the  board  of  control  was  vested  with 
power  to  control  and  direct  the  employment 
of  convicts,  and  the  statute  referred  to  (sec- 
tion 3201)  expressly  aothorlxed  and  was  the 
exclusive  warrant  for  the  leasing  of  farms  to 
be  worked  by  convict  labor.  And  it  la  sig- 
nificant ttiat  the  leasing  system  now  in  vogue 
was  never  Inaugurated  until  after  the  pas- 
sage of  the  act  of  1894,  which  it  Is  now  con- 
tended prohibited  It,  and  repealed  the  law  au- 
thorizing it;  tbe  first  farms  leased  being, 
AS  shown  by  official  records,  In  1896.  It  Is 
of  peculiar  significance,  too,  that  the  system 
-of  working  private  farms  with  convict  labor 
was  instituted  by  tbe  board  of  control  dur- 
ing tbe  administration  of  Qov.  John  M.  Stone, 
one  of  our  most  eminent  statesmen,  and  At- 
torney General  Frank  Johnston,  one  of  our 
profoundest  jurists,  both  of  whom  were  ex 
4^cio  members  of  tbe  board  of  control. 

Again,  it  Is  said,  tf  the  statute  last  re- 
ferred to  did  not  operate  as  a  repeal  of  sec- 
tion 3201,  then  chapter  66,  p.  63,  Acts  1900, 
did  have  that  effect  But  here,  too,  It  must 
be  observed  that,  while  the  Intent  of  the 
Legislature  Is  evident  that  the  board  of  con- 
trol should  at  once  proceed  to  properly  pre- 
pare the  lands  acquired  in  pursuance  of  that 
act  for  the  use  and  occupancy  of  tbe  convicts, 
the  manner  In  which  the  land  was  to  be 
cleared  and  opened  for  cultivation  was  neces- 
sarily left  to  the  discretion  and  Judgment  of 
the  board.  It  Is  true  that  by  section  6  (page 
66)  of  the  act  a  proviso  is  made  that  it  shall 
not  affect  or  Impair  any  previous  contract 
for  the  renting  or  leasing  of  lands,  but  that 
the  same  should  be  executed  as  heretofore 
contracted.  That  this,  while  effectually  dis- 
posing of  the  contention  that  there  was 
ever  any  doubt  as  to  the  validity  of  such 
leasing  contracts,  does  not  carry  with  It  even 
the  implied  meaning  that  such  contracts 
should  not  be  renewed  after  the  year  1900, 
is  apparent  from  chapter  57,  p.  64,  Acts  1902, 
enacted  by  the  same  Legislature  which  recog- 
nized that  the  state  was  working  at  that 
time  farms  on  the  "lease  or  share  system" 
and  dealt  with  the  money  which  was  in  the 
fntnre  to  accrue  from  that  source.  In  the 


very  nature  of  things,  such  a  proviso  would 
have  been  unwise,  and  would  have  hampered 
the  board  of  control  in  procuring  suitable 
lands  to  be  devoted  to  the  establishment  of 
a  permanent  penitentiary  farm.  The  board 
of  control  was  given  a  reasonable  time  to 
make  the  purchase;  was  required  to  purchase 
a  certain  quantity  of  land,  ail  woodland,  or 
part  cleared  and  part  woodland;  was  to  ad- 
vertise for  offers  to  sell;  was  to  visit  and 
carefully  inspect  the  lands,  and  an  option 
was  to  be  taken  thereon  for  at  least  60  days ; 
further,  that  the  selection,  when  made,  was  to 
be  submitted  to  the  approval  of  the  Governor 
and  the  Attorney  General,  and,  after  that 
was  done,  the  abstract  of  title  was  to  be  fur- 
nished by  the  seller  and  approved  by  the 
Attorney  General.  And  when  all  these  for- 
malities had  been  compiled  with,  necessarily 
consuming  much  time  In  their  completion, 
then  the  section  provides,  in  order  to  place 
the  power  and  discretion  of  the  board  be- 
yond reasonable  cavil  and  disputation,  that 
"said  land  when  purchased  sliall  be  occupied 
as  soon  as  practicable  by  the  board  of  con- 
trol with  as  many  convicts  as  may  be  neces- 
sary to  occupy  tbe  land."  The  number  of 
convicts  needed  to  occupy  the  land  would, 
of  course,  depend  on  the  proportion  of  cleared 
land  to  woodland.  Who  was  to  decide  tmw 
many  convicts  would  be  necessary  to  occupy 
and  manage  the  land?  Who  was  to  decide 
what  disposition  was  to  be  made  of  ttie  ex- 
cess of  the  convicts  which  could  not  conven- 
iently be  worked  on  the  land?  The  answer 
to  each  Inquiry  must  t>e:  Tbe  board  of  con- 
trol. 

Plnally,  In  this  connection,  It  is  not  amiss 
to  note  that  tbe  present  Legislature  at  Its 
last  session  had  its  attention  specially  di- 
rected to  the  fact  that  the  system  of  culti- 
vating leased  farms  with  convict  labor  was 
still  In  vogue.  The  retiring  Governor  In 
his  message  spoke  of  tbe  manner  in  which 
the  convict  labor  liad  been  utilized  In  the 
past  was  then  being  used,  and  foreshadowed 
the  policy  of  the  board  of  control  in  the  fu- 
ture, in  the  following  language,  which  is 
quoted  from  that  message:  "The  board  of 
control  Is  and  bas  been  of  the  opinion  that  the 
hasty  concentration  of  the  prisoners  from 
leased  property  to  the  new  lands  would,  for 
obvious  reasons,  endanger  the  financial  suc- 
cess of  the  penitentiary.  In  other  words, 
to  insure  with  more  certainty  tbe  self-sustain- 
ing capacity  of  the  prisoners,  the  board  has 
thought  it  best  not  to  discontinue  at  once  all 
leases,  but  to  gradually  work  away  from 
them  by  putting  the  prisoners  on  the  state's 
property  as  the  land  would  be  cleared  and 
made  ready  for  them  without  curtailing 
other  farming  operations."  Differing  with 
the  policy  thus  forecast,  but  recognizing  the 
power  and  discretion  of  the  board  of  control 
In  the  premises,  and  the  validity  of  the 
leases  which  might  be  made,  a  bill  was  In- 
troduced (House  Bill  668)  absolutely  prohibit- 
ing the  working  of  convicts  on  lands  not 
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owned  by  the  state.  Tbls  bill,  tbongta  paBsed 
by  one  house,  failed  to  become  a  law.  It  Is, 
howeTer,  snffldent  to  show  that  the  power  of 
the  board  to  lease  lands  was  not  denied; 
for,  of  course,  no  one  would  venture  to  as- 
sert that  the  present  Legislature  would  be 
guilty  of  the  folly  of  passing  a  law  to  pro- 
hibit an  act,  If,  as  a  matter  of  fact  and  of 
law,  the  act  condemned  was  already  forbid- 
den by  the  organic  law  of  the  state.  Such 
an  assertion  would  be  an  Imputation  upon 
their  Intelligence.  If,  then,  the  board  of  con- 
trol was  Tested  with  this  discretion,  by  what 
rule  of  law.  In  the  absence  of  gross  abuse  of 
discretion  or  official  misconduct  or  corruption, 
can  any  court  undertake  to  substitute  Its 
judidal  determination  for  the  Judgment  of 
a  board  vested  with  fall  power  In  the  premis- 
es. It  cannot  be  done.  As  said  by  tbls  court 
in  Monr<>e  County  t.  Strong,  78  Miss.  670,  29 
South,  680:  "Courts  will  not  Interfere  with 
boards  of  superrisors  In  the  lawful  exercise 
of  the  jurisdiction  committed  to  them  by  law, 
on  the  sole  ground  that  their  actions  are 
characterized  by  lack  of  wisdom  or  sound 
discretion."  And  In  Botenberry  t.  County, 
67  UlsB.  471.  7  South.  211.  It  is  said:  "Look- 
ing at  tlie  entire  case,  we  see  nothing  but 
the  question  of  the  Jurisdiction  of  a  court  of 
chancery  over  the  lawful  exercise  of  the 
powers  belonging,  under  our  Constitution  and 
laws,  to  the  boards  of  supeirlsors  exclusively. 
The  power  of  the  board  of  supervisors  over 
courthouses  and  sites  for  courthouses  is  com- 
plete and  exclusive  In  this  state,  and  no  In- 
terference with  the  exercise  of  this  power 
by  the  chancy  courts  can  be  upheld,  so  long 
as  the  power  la  alleged  to  be  only  exercised 
unwisely  and  without  discretion.  *  *  • 
For,  If  the  board  Is  exercising  the  powers 
confided  exclusively  to  Its  Jurisdiction  by  our 
Constitution  and  laws,  the  want  of  proper 
discretion  and  sound  Judgment  in  the  board 
in  so  exercising  Its  functions  can  never  war- 
rant an  Invasion  of  its  jurisdiction  by  an- 
other tribunal,  whose  discretion  and  Judg- 
ment touching  the  exercise  of  the  powers 
committed  to  and  conferred  upon  the  board 
may  not  be  harmonious  with  the  mere  dis- 
cretion and  Judgment  of  such  board.  Grant- 
ing the  exclusive  power  In  the  board  of  su- 
pervisors over  the  subject-matter  of  this  con- 
troversy, and  It  must  follow  that  the  exer- 
cise of  the  power  must  rest,  likewise,  exclu- 
sively in  the  dlaoetton  of  the  tribunal  clothed 
with  the  power."  If  this  rule  of  law  applies 
to  boards  of  supervisors  which  are  vested 
with  control  ovor  certain  matters,  "to  be  ex- 
ercised In  accordance  with  such  relations 
as  the  L^slature  may  pr«K;rll>e,"  how  can 
a  different  rule  be  invoked  to  justify  a  Ju- 
dicial invasion  of  the  powers  of  another 
board  vested  legislative  authority  with 
power  and  control  over  certain  other  matters? 
It  cannot  be  done  without  violating  well- 
recognized,  and  until  this  time  undoubted, 
principles  of  elementary  and  fundamental 
law.  The  case  of  Simpson  County  v.  Budc-  I 


ley,  86  Miss.  718.  88  South.  101,  li  no  an- 
thorlty  to  the  contrary  for  two  plain  reasons: 
There  the  exlstnice  of  certain  facts  was  a 
condition  precedent  to  the  exercise  of  any 
jurisdiction  by  the  board  over  .the  subject- 
matter;  here  full  control  is  given  by  express 
legislative  enactment  There  the  facts  vltlat' 
Ing  tbe  action  appeared  on  the  face  of  the 
record  Itself;  here  on  the  face  of  the  record 
the  action  appears  valid.  I  conclude,  there- 
fore, that  section  3201  is  constitutional  and 
Is  unrepealed;  that  the  chancery  court  is 
without  Jurisdiction  by  injunction  to  control 
the  discretion  of  a  governmental  executive 
board,  even  though  Its  action  was  "charac- 
terised by  lack  of  wisdom  and  sound  discre- 
tion," there  being  no  chai^  of  corruption  or 
official  misconduct;  that  the  contract  In  this 
case  was  intended  to  be  and  is  a  lease  of 
land;  that  the  board  of  control  had  the  1^1 
right  to  make  such  a  lease.  If  fairly  entered 
Into,  It  being  within  the  scope  of  its  Inti- 
mate powers;  that,  conceding  tbe  general  Ju- 
rlsdlctloQ  of  the  chancery  court,  It  was  im- 
properly exercised  In  the  Instant  case  be- 
cause the  contract  under  review  contravenes 
no  provision  of  tbe  Constitution  or  rtatute. 
Hence  the  injunction  was  improvldently 
granted  and  should  be  dissolved. 

But  It  is  urged  the  amended  bill  charges 
that  tbe  contract  Is  Illegal,  because  It  Is 
practicable  to  work  all  the  convicts  on  the 
state  farm  profitably,  and  certain  general 
statements  are  made  showing  from  what 
this  conclusltm  Is  drawn.  This  presents  a 
question,  to  my  mind,  of  great  Importance 
and  gravest  doubt  As  recited  In  the  amend- 
ed bill,  a  mere  general  averment  I  have  no 
hesitancy  In  saying  the  allegations  are  not 
sufficiently  specific  to  require  a  reply.  Bat 
If,  as  suj^rested.  the  bill  Intends  to  charge 
(and  those  intentions  be  carried  out  by 
amendment)  that  the  state  has  land  already 
cleared  and  ready  for  cultivation  snflSclent 
to  demand  and  require  the  labor  of  all  the 
convicts  for  Its  proper  working,  and  that 
there  la  land  suitable  for  cultivation  and  not 
needed  for  timber  ready  for  clearing,  and 
that  all  the  convicts  are  needed  and  it  Is 
practicable  and  necessary  to  employ  them  all 
for  the  occupancy  and  management  of  the 
state  farm,  and  that  the  board  of  control 
acted  with  full  knowledge  of  these  conditions- 
and  these  charges  be  sustained  by  proof, 
then  I  am  not  prepared  to  hold,  and  do  not 
hold,  that  a  court  of  chancery  would  be 
powerless  to  order  the  contract  annulled, 
though  made  by  the  board  of  control.  Chap- 
ter 56,  p.  63.  Acta  1900,  iB  mandatory  that 
the  state  farm  thereby  provided  for  shall  be . 
occupied  as  soon  as  practicable  by  as  many 
convicts  as  may  be  necessary  to  occupy  and 
manage  tbe  same.  Undoubtedly  this  vests 
large  discretion  In  the  board;  but  if  It  be 
true,  as  Intimated  In  the  bill  and  argument 
that  the  board  of  control  knowingly  Intends 
to  permit  the  cleared  land  of  the  state  to 
I  lie  idle  and  go  uncnltiTated,  and  lands  nUt- 
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able  for  ciiltlTatlon  and  which  could  ad* 
Tantagecnuly  be  cleared  to  remain  uncleared, 
-while  the  oonTlctB  are  worked  on  the  lauds 
of  private  owners,  then  such  action,  know- 
ingly (and,  if  knowingly,  cormptly)  taken, 
wonld  amount  to  groee  abuse  of  a  power  and 
discretion,  for  which  It  might  be,  upon  prop* 
er  proof,  the  state  would  have  a  remedy  by 
n  cancellation  of  the  contract,  because  be- 
yond the  legitimate  scope  of  the  power  of  the 
board.  Personally  I  think  these  chargee, 
upon  being  made  specific,  would  be  snffl* 
clent  to  Justify  the  retention  of  the  bill  for 
proof.  However,  I  yield  my  views  on  this 
point  to  the  judgment  of  the  Chief  Justice, 
who  granted  the  Injunction,  that  the  allega- 
tions irere  not  Intended  to  cast  doubt  or  sus- 
picion on  the  good  faith  of  the  board  of  con- 
trol, and  that  the  only  point  presented  by 
either  the  awom  or  amended  bill  is  the  power 
of  the  board  to  make  this  contract  Being 
absolutely  assured  on  this  question,  I  for 
this  reason  concur  In  the  result,  which  re- 
verses the  case  and  dismisses  the  bill. 

Ordinarily  I  might  content  myself  with  a 
bare  statement  of  my  special  concurrence  in 
the  conclusion  reached  by  my  associate, 
Judge  OALHOON;  but  the  Importance  of  the 
oise,  the  gravity  of  the  Issues  involved,  and 
other  attmdant  drcnmstances  not  necessa- 
ry to  recite,  all  admonish  me  that  a  failure 
to  express  my  views  would  be.  In  this  in- 
stance, a  failure  of  duty.  In  response,  there- 
fore, to  the  request  of  the  state  officials  con* 
cemed,  I  have  set  out  fully  and  frankly  my 
conclusion  on  every  Important  legal  question 
involved  herein.  They  are  In  harmony  with 
the  views  heretofore  expressed  and  the  course 
heretofore  uniformly  followed  by  every  state 
ofiSdal  whose  duties  connected  him  with  the 
matter.  They  are  supported  by  the  Interpre- 
tation  placed  on  the  Constitution  by  the  fram- 
ers  thereof  as  voiced  In  solemn  ordinance. 
Tbey  are  strengthened  by  the  construction 
of  the  Code  commissioners.  Indorsed  by  the 
wisdom  of  the  Legislature,  and  confirmed  by 
the  solemn  adjudication  of  this  court  This 
unanimous  concurrence  of  the  past;  rendered 
calmly  and  In  deliberate  discbarge  of  official 
and  Judicial  duty.  Joined  to  my  own  solemn 
convictions,  removes  from  my  mind  the  last 
vestige  of  doubt  as  to  their  correctness. 

For  the  reasma  stated,  I  concur  in  the  con- 
clusion that  the  case  sbonld  be  reversed,  and 
bill  ffismlssed. 

WUlTFiBlD,  O.  J.  (dissenting).  The  first 
essential  to  a  precise  and  accurate  understand- 
ing of  the  exact  points  at  lasne  In  tbli  cause 
Is  to  have  a  clear  comprehenalon  of  the  exact 
case  made  by  the  bill.  The  substantial  aver- 
ments made  by  the  bill  are  as  follows : 

"(2)  The  original  bill  was  prepared  and  filed 
before  the  order  of  the  board  of  control  had  been 
entered  and  upon  the  information  that  the  board 
of  control  of  the  penitentiary  had  voted  to  make 
a  contract  with  H.  J.  HcLaorin  leasing  his 
Sandy  Bayoa  plantatloa,  fn  Sharkey  county, 


from  him  for  the  year  1906,  for  the  purpose  of 
working  the  state  convicts  upon  the  same  for 
the  benefit  of  tiie  state.  *  *  *  <4)  Your 
orator  now  states  that  when  the  order  of  the 
board  of  control  was  drawn  and  entered  upon 
its  minutes  on  December  6,  1906,  It  was  and  is 
in  legal  effect  au  order  for  a  contract  by  which 
the  said  McLaurin  was  to  pay  the  state  f 25,000 
for  the  hire  and  labor  of  the  state  convicts  nec- 
essary for  the  cultivation  of  said  plantation  for 
the  year  1906,  the  number  of  said  convicts  to 
average  70  for  the  year.  (5)  A  copy  of  said 
order  is  filed  wiOi  this  amended  and  snpple- 
mmtal  Ull  as  BtzhiUt  A,  and  prayed  to  be  taken 
and  considered  as  a  part  of  this  bill.  This  ac- 
tion was  taken  over  the  protest  and  against  the 
vote  of  the  Qovemor,  and  was  passed  by  the 
foUowlttg  vote  of  three  tat  and  two  against; 
tiioss  voting  tar  dw  order  bdng  William  Wil- 
liams, R.  L,  Bradley,  and  J.  O.  Klncannon,  and 
those  voting  against  being  J.  K.  Vardaman  and 
8.  D.  McNair.  (6)  Thereupon,  on  December  0, 
1906,  thres  members  of  tiiie  board  of  control 
vis.,  R.  L.  Bradley,  William  Williams,  and  S. 
D.  McNair,  signed,  as  members  of  said  board, 
a  contract  drawn  In  pursuance  of  'said  order, 
and  the  same  was  signed  at  the  same  time  by 
H.  J.  McLaurin.  Said  eoottact  provides  for 
the  working  of  an  average  of  70  of  the  steto 
convicto  for  the  year  1906,  on  said  H.  J.  Mc- 
Laurin's  Bandy  Bayou  plantetion  for  the  price 
of  $26,000.  H.  J.  McLaurin,  It  is  provided 
by  tiie  contract,  is  to  provide  and  maintain  the 
mules  and  teams  on  the  plantation  and  pro- 
vide all  necessary  planting  seed,  fanning  imple- 
ments, and  wagons,  and  is  to  have  all  of  the  crop 
after  the  payment  to  the  state  of  tke  fixed  sum 
of  $25,000  for  the  labor  of  the  convicts.  A  copy 
of  said  contract  is  filed  as  Bxhibit  B  and  is 
prayed  to  be  tak«i  and  considered  as  a  part 
of  this  amended  and  supplemental  bill.  (7) 
The  Governor  of  the  state  Is  advised,  and  ac- 
cordlni^  snbmita  nnto  your  honor,  that  said 
contract;  in  1^1  operation  and  effbct  and  aside 
from  ite  phraseology.  Is  a  oontiact  leasing  an 
average  of  70  of  the  state  conviete  to  H.  J. 
McLanrln  for  the  gnm  sum  of  ^,000  for  the 
year  1906;  and  ont  of  which  the  state  is  to  main> 
tain,  feed,  clothe,  guard,  and  care  for  said  oon- 
victa  ^nt  whether  it  Is  a  contract  by  leasing 
or  hiring  these  oonvicta,  or  a  contract  for  the 
renting  of  Sandy  Bayou  plantation,  the  Govern- 
or of  the  state  is  advised,  believes,  and  charges 
that  this  action  of  the  board  In  making  said 
order,  and  the  action  of  the  three  members  of 
the  board  of  control  who  signed  said  contract 
is  violative  of  the  Constitation  and  statutes  of 
the  state  tonchlng  the  employment  and  disposi- 
tion of  convicts  of  the  penitentiary,  and  that 
the  members  of  the  board  and  the  warden  and 
H.  J.  McLaurin  should  be  enjoined  from  exe- 
cuting sndi  order  and  from  forming  said  con- 
tract made  In  pursuance  of  said  order;  and  so 
impressed  is  he  with  this  couTictiou  that  this 
action  of  the  board  is  unlawful,  and  violative 
alike  of  the  letter  and  the  spirit  of  the  Cousti- 
totion  and  statutes  of  the  state,  that  be  has 
directed  this  suit  for  and  in  behalf  of  the  state 
to  Invoke  a  Jndidal  dedslon  of  said  questl<m 
and  to  restrain  said  legal  action.  The  Qovemor 
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ie  further  advised,  and  now  respectfully  sntxQlts 
to  your  honor,  that  the  state  is  entitled  to  have 
a  decree  made  by  tbfa  honorable  court  for  the 
delivery  op  by  the  defendants  of  said  contract, 
and  for  a  decree  tor  the  ooncellaticm  of  both 
the  said  contract  and  the  order  of  the  board, 
and  ttiat  pending  this  suit  the  injunction  grant- 
ed as  aforesaid  should  be  retained.  *  *  *  (B) 
This  leasing  was  seen  to  be  an  evilt  and  In  18M 
the  L^alature  provided  for  tba  purdiase  of 
state  farms.  But  it  provides  tliat  the  convicts 
should  carry  on,  in  connection  with  the  farms, 
Industrial  pursuits,  and  section  5  authorizes  the 
board  to  empl<^  such  convicts  as  'oontd  not  be 
profitably  worked  on  aacb  lends  and  in> 
dustrial  pursuits  connected  therewith  in  any 
manner  not  prohibited  by  the  Ckinstitution  and 
to  the  best  Interest  of  the  state.'  Pursuant  to 
this  act  the  board  bought  three  la^  plantations, 
and  in  1900  owned  the  Rankin  farm,  in  Rankin 
county,  consisting  of  31,000  acres,  the  Oakley 
farm,  in  Hinds  county,  of  2,700,  and  the  Bd- 
mont  farm,  in  Holmes  county,  consisting  of 
2,080  acres.  Notwithstanding  the  ownership  of 
said  large  places,  the  board,  acting  with  a  mi»- 
taken  view  of  its  powers,  continued  to  lease  cer- 
tain farms  on  the  idea  that  those  owned  by  the 
state  did  not  furnish  enough  employment  for 
all  the  convicts.  (10)  This  course  being  deem- 
ed an  evil  by  the  Legislature,  the  act  of  1900 
was  enacted,  providing  for  the  purchase  of  an 
additional  farm  or  fanns,  to  comprise  not 
less  than  8.000  nor  more  &aii  16.000  acres. 
This  act  oontemidated  that  the  lands  purchased 
might  be  undeared,  and  it  was  therefore  pro- 
vided in  section  2  that  tbej  should  *be  occupied 
ms  soon  as  practicable  br  the  board  of  control 
with  as  many  convicts  as  may  be  neeeBsary  to 
occupy  and  manage  die  same,'  and  in  section 
4  it  was  required  lliat  the  lands  'shall  be  opened 
up  for  cultivation  as  rapidly  as  practicable.' 
Said  act  did  not  authorize  the  leasing  of  lands, 
bnt  clearly  contemplated  that  there  should  be 
no  further  leasing,  and,  as  the  lands  were  able 
to  furnish  employment  at  a  profit  (or  all  the 
convicts,  the  further  leasing  was  by  clear  im- 
plication prohibited.  Section  6  of  the  act  de- 
clared that  it  should  not  affect  contracts  for 
leasing  of  lands  for  the  year  1900,  thus  clearly 
evidencing  the  punwae  to  prevent  leasing  after 
that  year.  The  Sunflower  place  was  then  pur- 
chased, consisting  of  13,899  acres.  (11)  Com- 
plainant states  and  charges  that  the  action  of 
the  board  of  control  in  attempting  to  make  this 
contract  for  working  the  Sandy  Bayou  place  is 
illegal,  because  such  a  contract  is  altogether 
prohibited ;  but,  if  complainant  be  mistaken  in 
this  view,  then  it  is  illegal  because  all  the  con- 
victs of  the  penitentiary  can  be  profitably  em- 
ployed on  the  state  farms.  There  is  ample  land 
in  cultivation  on  said  farms  to  give  profitable 
employment  to  all  the  convicts  in  cultivating, 
ditching  and  draining  them,  and,  if  these  will 
not,  there  are  thousands  of  acres  of  valuable 
land  not  needed  for  timber,  bnt  to  be  opened  for 
cultivation;  and  as  the  board  is  required  to 
open  said  lands  as  rapidly  as  practicable  the 
board  cannot  legally  refuse  to  so  employ  the 
convicts.  In  any  view  the  only  conditions  on 
which  the  board  could  ever  be  deemed  to  have 


such  power  are  that  all  tiie  convicts  cannot  be 
profitably  employed  on  said  farms  in  cultivating 
and  opening  them,  or  in  Industrial  pursuits,  as 
required  by  law.  None  of  these  conditiooa  ex- 
ist Complainant  states  further  that  said  con- 
tract Interferes  with  the  preparation  and  culti- 
vation of  crops  on  the  state  lands  and  will  nec- 
essarily cause  an  ill^cal  expenditure  of  the 
state's  finances,  and  interfere  with  the  good 
management  of  the  state's  farms,  and  Is  In  vi- 
olation of  section  221  of  the  Constitution,  and 
it  retards  the  opening  up  of  the  uncleared  land 
on  the  state's  farms,  and  Is  in  violation  in  this 
respect  of  the  act  of  1900.  (12)  The  Attorney 
General  of  the  state,  as  a  member  of  the  board 
of  control,  favored  and  voted  for  said  lease,  and, 
in  view  of  the  provisions  of  law  as  to  his  duty 
to  prosecute  actions  and  suits  for  the  state,  be 
is  not  joined  as  a  defendant  therein.  (13)  The 
Qovernor,  acting  under  the  powers  given  bim 
by  the  Constitution  and  laws,  and  specially  the 
powers  conferred  by  section  2150,  Rev.  Cod« 
1892,  has  directed  this  suit  to  be  brought.  (14) 
Since  the  filing  of  the'original  bill,  the  board  of 
control  has  met,  and,  all  being  present,  unani- 
mously passed  an  order  (filed  as  Exhibit  C  here- 
with) asking  the  courts  to  speedily  pass  on  the 
question  of  the  validity  of  said  contract;  the 
obvious  intent  being  that  all  technical  questions 
and  questions  of  precedure  be  waived  and  the 
power  of  the  board  to  make  the  contract  be 
speedily  passed  on.  Complainant  joins  in  this 
request." 

Bzhibit  A  to  the  Ammded  and  Supplemental 

Bill: 

"Resolved,  that  th»  board  of  control  work 
with  the  convicts  tor  the  year  19M  Sandy  Bayou 
plantation  owned  by  H.  J.  McLaurin,  and  shall 
receive  for  their  share  of  the  crop  and  tor  the 
labor  of  the  convicts  $25,000.00  (twenty-five 
thousand  dollars),  whiidi  sum  the  said  Mc- 
Laurin guaranties  to  the  state  certain  and  In 
all  events  for  said  year.  The  number  of  con- 
victs to  be  employed  on  same  to  average  seventy 
(70),  if  so  many  may  be  necessary  to  the  proper 
cultivation  and  harvesting  of  the  crop  thereon." 

Bihibit  C: 

"Resolved  by  the  board  of  control  as  follows, 
to  wit:  (1)  That  a  contract  has  been  made  and 
entered  into  at  this  term  of  the  board,  by  and 
between  the  said  board  of  control,  acting  for  and 
on  behalf  of  the  state  of  Mississii^i,  and  H.  J. 
McLaurin,  which  said  contract  is  in  the  follow- 
ing  words  and  figures,  to  wit: 

"  'Jackson,  Miss.,  Dec  6,  1905. 

"  "This  contract,  made  and  entered  into  on  thn 
date  above  written,  by  and  between  the  state  of 
Mississippi,  acting  through  and  by  the  l>oatd 
of  control  of  the  state  penitentiary  of  said  state, 
and  H.  J.  McLaurin,  witnesseth: 

"  'First.  That  the  board  of  control  has  agreed 
to  work  the  plantation  in  Sharkey  county,  state 
of  Mississippi,  owned  by  said  McLanrin,  and 
Imown  as  "Sandy  Bayou"  for  the  year  1906. 

"'Second.  That  said  board  of  control  shall 
pay  to  the  said  MeLaurin,  for  the  use  of  raid 
plantation  for  said  year,  all  tbe  crops  grown, 
raised,  and  gathered  on  the  said  premises  for 
said  year,  after  the  sum  of  twenty-five  thousand 
(¥26,000.00)  dollars  shall  have  been  Kserved 
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therefrom;  ud  tha  laid  IfcLaarin  goaranttes 
that  the  said  crops  raised  on  the  said  premiseB 
shall  amoQiit  to  ^,000<00,  and  binds  himself 
to  th«  Bald  board  of  control  to  Uiat  mm,  promis- 
ing to  make  np  whaterer  the  cropa  grown  on  the 
said  premises  may  fall  short  of  tliat  amonot. 

'*  Third.  That  the  said  board  of  control  shall 
have  absolate  anthorl^  over  the  labor  employed 
in  working  the  said  lands,  and  said  labor  shall 
be  under  the  direction  of  the  said  board  of  con- 
trol and  of  the  persona  appointed  by  the  board. 

"'Fourth.  That  the  said  McLaurin,  In  ad- 
dition to  the  land  leased  and  famished  by  him, 
shall  also  famish  the  necessary  mules  and 
teams  for  the  working  of  said  plantation  and 
feed  for  same,  and  shall  also  famish  all  wagona 
and  farming  implements  and  planting  seed, 

**  'Fifth.  The  said  board  of  control  shall  have 
said  crops  made,  harvested,  and  gathered.  This 
act  exeeotad  in  duplicate. 


**  'Praaident  of  the  Board  of  Gontxol. 
"  *B,  L.  Bradliv, 
•••Wm.  Williams, 
•"S.  D.  McNair, 

"  *Member8  of  the  Board  of  Control. 
•"H.  J.  McLanrin.'" 
These  ate  the  averments  of  the  bill,  and  the  case, 
to  pat  it  in  plain  intelligible  language,  made 
by  this  bill  Is  simply  this:  That  the  board  of 
control,  acting  by  a  majority  of  three  to  two, 
has  made  and  completed  a  contract  the  provisions 
of  which  are  in  flagrant  violation  of  the  Con- 
Btitntion  of  the  state  and  of  the  statute  law  of 
the  state.  There  is  no  question  in  this  record 
of  any  wilfulness  or  fraud  on  the  part  of  the 
board  of  control.  No  such  charge  has  been 
made,  or  argued,  or  hinted  at.  The  charge  is  plain- 
ly and  simply  that  the  board  transcended  Ita 
power  in  making  the  contract  Such  are  the 
averments  of  the  bill;  such  the  case  made -by 
the  bill.  The  injunction  did  not  seek  to  con- 
trol, or  to  direct,  any  discretiw  lodged  In  the 
board  of  control.  It  did  not  restrain  the  board 
of  ocmtrol  from  voting  as  th^  pleased.  It  did 
not  In  the  slightest  d^ree  seek  to  direct  them 
how  to  vote.  The  Govaznor,  acting  as  the  re^ 
Tesentative  of  the  state  proper^  waited  until 
tibe  board  of  control  had  done  all  It  could  do  in 
the 'premises,  to  wit,  make  the  omtraet.  The 
act  was  completed,  absolutely  cMsnmmated, 
nothing  more  was  left  to  be  done.  Bat  }nat  at 
that  point  where  the  contract  was  perfectly 
made,  and  prior  to  any  step  taken  in  execution 
of  the  contract,  the  Governor,  acting  as  the  rep- 
resentative of  the  state,  intervened  by  injunc- 
tion, not  to  control  any  discretion  In  the  board 
as  above  plainly  shown,  not  to  Iceep  them  from 
voting,  nor  yet  to  direct  them  how  to  vote,  nor 
to  control  or  guide  their  discretion  in  voting 
or  acting,  but  simply  to  prevent  tfaem  and  Mc- 
Jjaurin  from  executing — from  carrying  into  ef< 
feet — the  contract  already  perfectly  made  be- 
tween the  board  and  McLaurin.  The  precise 
and  exact  thing  which  the  injunction  sought  to 
accomplish  was  to  arrest  and  nullify  the  con- 
tract already  made,  aa  an  absolately  pull  and  void 
contract,  on  the  ground  that  It  was  one  entirely 
transcoding  the  power  of  the  board  of  control 
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to  make,  eitSwr  voder  tlM  Oonatltatton  or  the 

statates  in  force  at  the  time  of  the  making 
of  the  contract  In  other  words,  to  put  It  short- 
ly and  plainly,  the  object  was  to  test  the  legal- 
ity of  this  contract  To  show  that  the  board 
of  control  itstif  so  understood  the  injanction, 
and  clearly  apprehended  tbe  plain  fact  that  no 
discretion  of  theirs  was  sought  to  be  interfered 
with,  the  board  of  control  itself  passed  a  reso- 
lution, a  copy  of  which  was  immediately  trans- 
mitted to  this  court  as  well  as  to  the  court  be- 
low, expressly  calling  on  both  courts  to  decide 
promptly  the  gaestion  aa  to  the  legality  of  this 
contract  which  is  made  an  exhibit  to  the  bill. 

It  is  made  perfectly  clear  that  the  contract 
was  completely  made  and  that  both  the  Qovern- 
or,  for  the  state,  and  the  board  of  control,  on  its 
own  behalf,  had  requested  this  court  to  paas 
upon  the  legality  of  this  contract  And,  fur* 
tiier,  It  will  be  noted  that  the  prayer  of  the  bill 
is  that  the  contract  be  delivered  ap  for  cancel- 
lation. The  letter  of  the  Govemot,  employing 
coanael,  Is  as  followa:  "Deeonber  6,  1906. 
Henrs.  Alexander  &  Alexander,  Jat^wm,  Hiss. 
— Gentlemen ;  I  wish,  In  behalf  of  the  state  oC 
MiaslsBlppi  and  in  its  name,  to  have  salt  btongfat 
to  enjoin  the  execution  of  any  order  of  tbe 
board  of  control  looking  to  luslng  any  fanns 
for  the  coming  year;  and,  believing  that  the 
interests  of  flie  state  require  It,  I  hereby  retain 
your  firm  to  assist  In  the  case  or  caaes  to  be 
brought  for  that  purpose.  Tours  respectfully, 
Jaa.  K.  Vardaman,  Governor."  A  demnrrer  to 
the  amended  bill  was  filed,  being  the  same  as  the 
demurrer  to  the  original  bill  in  sabstance,  and 
a  motion  to  disolve  the  injunction  was  made. 
Upon  hearing,  the  chancellor  overruled  the  de- 
murrer and  tbe  motion  to  dissolve,  and  retained 
the  injunction,  filing  an  opinion  which  the  re- 
porter will  set  out  In  fall  aa  part  of  thb  record 
in  this  canae.  It  will  thus  be  seen  that  tbe 
Governor  In  the  bill,  and  the  board  of  control 
in  their  written  request  to  this  court  and  to  tkfi 
chancellor,  both  joined  in  earnestly  requesting 
this  court  to  pass  upon  the  one  essential  thing 
contained  in  this  record,  to  wit  the  legality  of 
this  contract  It  will  farther  be  seen  from  the 
letter  of  t2ie  Governor,  as  well  as  from  tbe  aver* 
ments  of  the  bill  and  the  language  of  the  prayer, 
that  the  injanction  did  not  in  the  slightest  de- 
gree seek  to  prevent  the  board  from  voting  as  they 
pleased  or  in  making  tiie  contract,  whidi  would 
have  been  an  eltbrt  to  contn^  tbelr  discretion, 
bat  simply  and  solely  sought  to  restrain  the 
execution  of  tike  contract  already  completely 
made,  on  the  ground  that  it  violated  the  Consti- 
tution and  the  statute  law  of  tbe  land,  tran- 
scending the  power  of  the  board  of  control, 
which  was  a  perfectly  proper  exercise  of  the 
injunctive  power  of  the  court  The  board  of 
control  knew  perfectly  well  that  they  had  not 
been  kept  from  voting ;  that  they  had  been  peiv 
mitted  to  vote  just  as  they  pleased ;  that  no 
effort  had  been  made  by  this  bill  to  control  their 
discretion  in  voting.  Indeed,  aince  the  injunc- 
tion waa  expressly  limited  on  its  face  to  pre- 
venting the  execution  of  the  contract  that  ex- 
pressly and  nothing  more,  and  since,  as  shown 
by  the  resolution  adopted  by  the  board,  they 
had  already  made  the  contract  had  already 
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ftcted.  liad  already  voted,  had  already  ezerdaed 
fnlly  any  discretloD  committed  to  them,  bow  is 
It  anything  but  an  nnthlnkeble  pnipoiltlon 
that  an  injunction,  if  Issaed  after  all  thla,  after 
tdie  accompUabed  fact,  conld  possibly  have  bad 
any  elteet  on  tbe  maUng  d  a  contract  already 
fnlly  made?  IbaTsbeoatiinspreclasaiidexaiCtln 
tbe  statement  of  jnst  tbe  afEect  and  scope  of  this 
injnnctliHi  beeaose,  tba  chancellor  being  absent 
from  tbe  dty  and  tbe  emergmcy  presslngt  X 
was  called  npon,  according  to  the  statute,  to 
^ve  the  injunction,  and  I  do  not  intend  that  the 
real  ground  for  issuing  it  shall  be  misuoder- 
stood,  and,  becaase,  when  once  the  exact  scopf 
and  effect  of  the  injtmction  is  nnderstood  clear- 
ly, all  confusion  of  thonght  growing  out  of  tbe 
legal  proposition  that  the  chancery  court  bad 
no  power  to  control  or  guide  tbe  discretioD  of 
the  board  Is  plainly  seen  to  be  thoroughly  re- 
moved from  the  case.  Let  ns  put  it  in  the  form 
of  questions,  and  see  if  that  does  not  clarify 
the  situation. 

First,  can  tbe  chancery  court  by  injunction 
control  or  direct  tbe  exercise  of  discretion  on 
the  part  of  the  board  of  control  as  to  whether 
or  not  it  would  make  this  contract?  Most  man- 
ifestly not.  Tba  proportion  that  cbanoeiy 
courts  have  no  jnrisdiction  by  Injanctkm  to  con- 
trol or  direct  discretion  vested  in  tbe  board  of 
control  or  ai?  like  board  is  too  plain  to  need 
the  citatim  <rf  a  solltaiT  ftatiMritT*  U  is  ela- 
mentaty  learning,  about  which  there  can  pos- 
sibly be  no  dlspntfe  But  when  the  beard  of 
control  bad  exercised  all  the  discretion  it  bad 
about  whether  it  oould  make  this  contract,  and 
had  actually  voted  to  make  it,  and  had  ennplete- 
]y  made  it,  so  that  it  had  exhausted  Its  discre- 
tion as  to  the  matter  of  making  this  contract 
uninteifered  with  by  tbe  court,  then,  if  that 
contract  'so  made  is  one  which  by  its  terms  plain- 
ly and  palpably  violates  the  Constitution  of  tbe 
state  and  the  statute  law  of  the  state,  cannot 
the  chancery  court  by  injunction  prevent  the 
mere  execution  of  it,  the  mere  carrying  into  ef- 
fect of  this  void  contract?  Most  Indisputably 
it  can ;  and  this,  too,  is  a  question  about  which 
there  can  be  no  possible  dispute.  It,  too,  is  ele- 
mentary learning.  In  other  words,  whilst  the 
court  cannot  interfere  with  the  action  of  tlie 
board  in  making  the  coptract,  cannot  control 
Its  discretion  in  voting  to  make  it,  nevertheless, 
when  that  contract  has  been  made,  all  the  discre- 
tion tbe  board  has  as  to  the  making  of  the  con- 
tract has  beeo  folly  exhausted;  and,  it  that 
oontiaet  Is  violative  of  the  Constitution  and 
law,  the  diucezy  ooort  can  enjoin  the  ezeca- 
tion  of  that  null  and  void  contract,  juat  as  It 
could  stc^  tlw  enforcement  of  any  other  oon- 
tnuit  violative  of  tba  law  of  tiie  land.  If  it  wars 
otherwise,  we  should  be  confronted  with  the 
astounding  pvoposition  that  a  sovereign  state 
could  not  restrain  the  execution  of  any  oontrMt, 
no  matter  what  tbe  contract  might  be,  no  matter 
how  absolutely  null  and  void,  no  matter  how 
plainly  and  palpably  violative  of  the  law  of  the 
land — the  Constitution  supreme  over  every  de- 
par  (meat  of  the  state  government — simply  be- 
cause, and  only  because,  a  majority  of  the  board 
of  ooatrol  had  made  sudi  contract..  I  certainly 
shall  not  waste  time  in  trying  to  make  plain 


tiie  utter  indefsnsiUenees  and  extravMuce  of 
sudi  pretoision.  Innumerable  authorities  sua- 
tain  this  elementary  proposition,  and  point  out 
clearly  the  distinction,  everywhere  obtaining, 
between  tlie  power  of  the  chancery  court  to 
control  or  direct  tiie  discretion  of  an  Inferior 
board  in  maUng  a  contract,  and  Its  power, 
wholly  different,  to  enjoin  and  restrain  tiie  exe- 
cotiwi  of  an  illegal  contract  tfter  It  has  been 
made.  I  dte  a  few  among  a  multitude :  Da- 
vis  T.  Gray,  16  Wall.  203, 21 L.  Ed.  447 ;  Stevens 
V.  St  Maiy's  School  (111.)  32  N.  E.  962,  18  li. 
B,  A.  985,  86  Am.  St.  Rep.  438 ;  Orampton  v. 
Zsbriskle.  101  U.  S.  601,  25  L.  Ed.  1070  ;  Wia- 
consln  V.  Cunnin^m  (Wis.)  61  N.  W.  724, 
15  L.  R.  A.  661;  State  v.  Saline  County,  61 
Mo.  860.  11  Am.  Rep.  454;  Steto  v.  McLaui^ 
lin,  15  Kan.  228,  22  Am.  Rep.  284;  High  oo 
Injunctions  (Sd  Ed.)  p^  82. 

The  ailment  made  here  by  tiie  learned  coun- 
sel for  appellant  for  the  exemption  of  the  board 
of  control  from  the  power  of  the  chancery  court 
to  make  it  conform  In  its  contracts  to  the  Con- 
stitution  and  lawa  of  the  atete,  followed  to  its 
logical  condusicHQ,  would  result  In  boundless 
confusion  and  utter  anarchy.  Tbe  board  of 
control  Is  dealt  with,  by  this  line  of  argument,  as 
If  It  were  omnipotent.  One  would  suppose  that 
It  had  Bome  divine  patent  of  impeocabillty.  I 
speak,  of  course,  not  of  the  personnel  of  tb» 
board  of  oontroL  I  am  not  dealing  with  indl- 
vidnals,  but  yiittk  principles.  Boards  of  contnd 
come  and  go;  but  the  eternal  prindiilee  whldi 
make  tbe  Con  stitution,  which  set  it  apart  as  a 
holy  thing,  to  be  lnq>licltly  obeyed  and  onivoaal- 
ly  revered,  irtdcb  place  It  far  above  the  clamor 
and  passkm  of  the  passing  hour,  high  over  every 
department  of  government — these  principles, 
I  trust,  are  to  remain  forever.  The  proper  sob- 
ordination  to  the  Constitutlwi.  tbe  faithful  in- 
stant obedience  due  according  to  the  differesit 
gradations  in  the  different  agencies  of  govern* 
ment  to  the  Constitution,  is  as  essential  to  the 
very  existence  of  republican  government  as  tbe 
atmoq;>here  we  breathe  is  to  the  support  of 
animal  life.  Tbe  spirit  of  the  ConstitutiiHi  Is 
as  "broad  and  casing  as  the  general  air."  It  Is 
the  essential  oil  in  which  the  macliineiy  of 
government  moves.  "Vital  in  every  part.  It  can- 
not, but  by  annihilation,  die."  It  is  the  ark 
of  tbe  covenant  of  our  liberties,  our  property, 
and  our  lives.  It  is  the  last  and  sure  refuge,  as 
eqwunded  by  this  court,  the  ultimate  intei^et^ 
er  of  the  Constitution,  for  every  dtisen.  great 
and  small,  within  the  Umite  of  tiie  omnnon- 
wealtik  So  long  as  it  is  thus  respected  and 
obeyed,  we  shall  have  liberty  regulated  by  law. 
When  we  announce  tbe  doctrine  from  this  bendi 
that  a  subordinate  board  of  control,  a  mere 
creature  of  legislative  enactment,  made  Ixy  tike 
breath  of  tiie  Ii^^ature,  and  by  that  breath 
liable  to  be  at  any  time  unmade,  unknown  to 
the  Constitution,  can  violate  the-  fundamental 
law,  the  Constitution,  by  a  contract  plainly  and 
palpably  outraging  ite  provisions  and  ite  spirit 
and  policy,  and  that  such  contract,  unconsti- 
tutional, violative  of  the  statute,  null,  and  void, 
absolutelx,  cannot  be  set  aside  and  abrogated 
by  the  judidal  power  oi  tbe  stat^  we  have 
established  a  precedent  Just  as  sore  to  ntnm  to 
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But  it  ii  Bald  that  the  OoTernor  of  tblt  state 
faae  no  power  to  even  Initiate  litigation,  where 
the  mattere  are  pnblici  jaria,  too,  where  the  in- 
terests of  the  entire  people  of  this  common- 
wealth ^re  inTOIved,  where  the  Constitation, 
the  supreme  law  of  the  land,  is  being  trampled 
onder  foot,  and  that,  too,  in  a  case  where  the 
Attorney  General  voted  to  make  this  nnconsti- 
tutional  contract,  and,  as  was  stated  at  the  bar, 
and  not  denied  by  the  Attorney  General,  who 
was  present,  refused  to  initiate  the  litigatkm 
when  applied  to.  For  it  was  atated  at  the  bar 
that  the  QoTemor  applied  to  the  Attomv  Qen- 
eral  to  bring  flie  ndt;  mod  that  ha  itatad  tiiat, 
In  view  of  hit  peenllai  attitude  in  the  matter, 
he  wonld  have  to  deeUne  to  do  bo.  For  mr  part, 
I  tiilnk  the  Attorney  General  is  correct  as  a 
matter  of  piv^ety.  He  would  have  occapied 
a  strange  attitnde  in  bringing  a  nilt  as  Attorney 
General,  against  himself  as  a  member  of  tiie 
board  of  control,  to  have  a  contract  which  he 
hod  himself  voted  to  make,  and  which,  as  At- 
torney Goieral,  he  had  advised  the  board  of 
control  iras  valid,  set  aside  by  the  courts  ai 
tmeonatitntional.  I  quite  agree  with  him  that 
he  acted  with  entire  propriety,  in  view  of  the 
circnmBtances,  in  declining  to  bring  the  salt 
But  to  maintain,  in  this  particular  situation, 
that  th4  Governor  of  the  state,  the  supreme 
executive  of  the  state,  charged  by  tiie  Constitn- 
tion,  the  paramount  law  of  the  land,  with  the 
duty  of  seeing  the  law  faitiifnlly  executed,  cannot 
have  a  suit  initiated,  even  for  the  state,  at  his 
instance,  and  that  the  sovereign  state  is  abso- 
lately  incapable  of  bringing  any  suit  to  have  set 
aside  a  contract  manifestly  and  palpably  vio- 
lating both  the  Constitution  and  the  laws  of 
the  land,  is  to  my  mind  a  pn^oaitlon  which 
passes  all  onderstanding.  To  me  it  li  shnply 
unthinkable. 

There  are  some  preliminary  statem«itB  to  be 
made  abont  this  preliminary  proposition  on 
which  it  la  proposed  to  tnm  this  case  off.  It 
is  stated,  in  the  opinion  of  the  chancellor,  that 
it  was  conceded  In  the  court  below  that  the 
Governor  bad  tiie  power  to  institute  the  suit 
It  is  certain  that  his  power  was  not  questioned 
in  the  first  oral  argument,  except  in  the  dosing 
argument  for  the  appellant.  It  is  also  certain 
that  so  littie  was  thought  of  the  contention  that 
the  Governor  could  not  sue  that  in  tiie  written 
briefs  rabmitted  in  this  cause  on  the  first  argu- 
ment very  littie  attention  was  given  to  the  power 
of  the  Governor  to  sue;  bo  little,  indeed,  that 
it  was  found  necessary,  at  the  instance  of  one 
of  the  members  of  the  court,  to  remand  the  case 
to  the  docket  for  reargument  orally  on  this 
solitary  proposition.  This  preliminary  state- 
ment as  to  this  proposition  is  made,  not  be- 
cause the  court  did  not  have  fall  power  to  raise 
the  qaestion  itself,  even  if  counsel  for  the  appel- 
lant had  signed  a  written  agreement  waiving  the 
point  In  other  words,  it  Is  a  jurisdictional 
point,  which  cannot  be  walTed  by  consmt.  But 
It  is  retired  to  for  the  vary  obrlons  and  nrj 
proper  reason  tiiat,  if  the  emlnoit  counsel  for 
Okt  vppdlant  in  Oils  case  (than  whom  tlwre  are 
none  more  able  In  this  commonwealth )  had  any 


real  confidemoe  in  the  pHqiosltion,  0iey  would 
most  undoubtedly  have  insisted  earnestly  on 
it,  both  in  oral  aigumait  and  in  briefs  from 

the  outset 

Let  us  proceed  now  to  the  consideration  of 
Qiis  proposition  on  principle  and  authority.  In 
the  first  place  there  are  two  classes  of  suits  for 
the  state  which  may  be  instituted  by  the  Govern- 
or for  the  state ;  one  class  embracing  suits  out- 
side the  state;  the  other  class  suits  within  the 
state.  Here  It  is  to  be  specially  noted  that  tbe 
majority  opinion  concedes,  without  reservation, 
tiiat  the  Governor  may  institute  suits  in  the 
name  of  tiie  state  In  any  other  state  or  foreign 
jurisdiction.  But  is  is  said  this  power  reste 
exdnsivdy  on  section  2167  of  the  Bavlsed  Code 
of  1892.  Notwltiistanding  this  s61uti<m  the 
court  dtes  the  case  of  Texas  t.  White,  7  Wall. 
700.  19  Ij.  Bd.  227.  and  State  of  Kentucky  t. 
Dennlson,  24  How.  66, 16  L.  Ed.  717. 

The  suit  in  Texas  v.  White  was  a  suit  at  the 
instance  of  the  Governor  for  the  state,  and  was 
not  a  suit  on  bond  to  recover  any  debt  but  was  a 
suit  in  the  federal  court  of  Texas  to  compel  cer* 
tain  parties  to  surrender  to  the  state  of  Texas 
bonds  the  possession  of  which  had  been  illegally 
obtained.  It  was  not  a  suit  maintained,  there- 
fore, because  the  bonds  were  payable  to  the 
Governor,  and  does  not  fall  within  that  class 
of  cases.  In  fact  the  bonds  were  payable  to 
the  state  of  Texas.  Now  what  exacUy,  did  the 
Supreme  Court  of  the  United  Stetes  say  about 
this  suit  instituted  by  the  Governor?  Just  this 
(to  be  found  In  Texas  v.  White,  7  Wall.  718, 
710, 19  L.  Ed.  227):  "The  first  inquiry  to  which 
our  attention  was  directed  1^  counsel  arose 
upon  tiie  allegation  of  the  answer  of  Chiles  (1) 
that  no  saffident  autiiority  is  shown  for  the  prose- 
cution of  the  suit  in  the  name  of  and  on  the 
behalf  of  the  state  of  Texas,  and  (2)  that  the 
state,  having  severed  her  relation  with  a  major- 
ity of  the  states  of  the  Union,  and  having  by 
ber  ordinance  of  secession  attempted  to  tiirow 
off  her  allegiance  to  the  Constitution  and  govern- 
ment of  the  United  States,  has  so  far  cbanged 
her  stetus  as  to  be  disabled  from  prosecuting 
suite  in  the  national  courts.  Hie  first  of  these 
allegations  is  disproved  by  the  evidence.  A 
letter  of  authority,  the  authentid^  of  which  is 
not  disputed,  has  been  produced  in  which  J.  W. 
Throckmorton,  elected  Governor  under  the  Con- 
stitution adopted  In  1806,  and  proceeding  under 
an  act  of  the  state  Legislatore  relating  to  these 
bonds,  expressly  ratified  and  confirmed  the  ac- 
tion of  the  solicitors  who  filed  the  bill,  and  em- 
. powers  them  to  prosecute  this  suit;  and  it  is 
further  proven  by  the  affidavit  of  Mr.  Paschal, 
counsel  for  the  complainant,  that  he  was  duly 
appointed  by  Andrew  J,  Hamilton,  while  pro- 
visional Governor  of  Texas,  to  represent  the 
state  of  Texas  in  reference  to  the  bonds  in 
controversy,  and  that  his  a^intment  has  been 
raiewed  1^  BL  M.  Peaac^  tb»  actual  Oovemer. 
If  Texas  was  a  stete  of  the  Union  at  ttie  time  of 
these  ac^  and  these  persons,  or  either  of  them, 
were  omnpetent  to  r^wesent  the  state,  this 
proof  leaves  no  doubt  upon  the  question  of  an- 
thoritT."  It  is  thus  plainly  shown  that  the  Su- 
preme Court  of  the  United  States  did  not  rest 
its  maintenance  ot  tiie  right  of  the  Qovemor  to 
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sne  oo  any  statute  of  the  state  of  Texas,  and  It 
Is  malapropos  for  the  majority  opinion  to  cite 
that  case  as  supporting  the  view  that  Governor 
can  only  sne  in  a  foreign  jarisdlction  by  virtae 
of  section  2167  of  the  Bevised  Code  of  1892. 
On  the  contrary,  the  court  rested  on  the  distinct 
announcement  that  "if  Texas  was  a  state  of  the 
Union  at  the  time  of  its  acts,  and  either  J.  W. 
Throckmorton  or  Andrew  J.  Hamilton  was 
Governor,  there  was  no  doubt  as  to  the  author- 
ity of  such  Governor,  or  either  of  them,  to  sue." 
The  decision  proceeded,  in  other  words,  upon  the 
right  which  the  Goremor  had  aa  Governor,  a 
right  incidental  to  the  power  and  authority  of 
hia  office,  when  absolutely  essential  to  the  pro- 
tection of  the  rights  of  Texas. 

In  Kentucky  v.  Denoiaon,  24  How.  66,  16 
L.  Ed.  717,  the  suit  was  again  brought  on  be- 
half of  the  state  of  Kento^y,  In  tb»  name  of 
the  Oovemor  of  the  state,  againat  the  Governor 
of  Ohio,  defending  for  the  state.  There,  as  hen, 
the  defense  Insisted  (see  t>ag«  70  of  24  Hov. 
[16  L.  Ed.  717])  that  the  ccart  had  no  juris- 
diction to  maintain  the  anlt,  whidi  was  one  for 
mandamus,  and  npon  that  proposlitcm  the  oonrt 
said :  "As  early  as  1792.  Id  the  case  of  Georgia 
V.  Brailsford.  2  DaU.  402  H  WEH.  4331.  the 
court  exercised  the  original  jurisdiction  confer- 
red by  the  Constitution,  without  any  further 
legislation  by  Congress  to  regulate  It  than  the 
act  of  1789.  And  no  question  was  then  made, 
nor  any  doubt  then  expressed,  as  to  the  author^ 
Ity  of  the  court  The  same  power  was  again  ex- 
ercised without  objection  in  the  case  of  Oswold 
V.  State  of  Georgia,  in  whidi  the  court  regulated 
the  form  and  nature  of  the  process  against  the 
state,  and  directed  it  to  be  served  on  the  Govern- 
or and  Attorney  General.  But  in  the  case  of 
Chisholm  v.  Georgia,  at  the  February  term, 
1793,  reported  in  2  Dall.  419  [1  L.  Ed.  440],  the 
authority  of  the  court  in  this  respect  was  ques- 
tioned, and  brought  to  its  attention  in  the  argu- 
ment of  counsel ;  and  the  report  shows  how 
carefully  and  thoroughly  the  subject  was  con- 
sidered. Each  of  the  judges  delivered  a  sepa- 
rate opinion,  In  which  these  questions,  as  to  the 
jurisdiction  <tf  the  oonrt  and  the  mode  of  exer- 
ciaing  it,  are  elaborate^  examined.  Hr.  Chief 
Justice  Jay,  Mr.  Justice  Cndiing,  Mr.  Jnstice 
Wilson,  and  Mr.  Justice  Blair  decided  in  favor 
1^  the  jurisdiction,  and  held  tiiat  process  served 
on  the  Governor  and  Attorney  Gweral  was 
sufGcient.  Mr.  Jnstice  Iredell  differed,  and 
thought  that  further  legislation  by  Congress  was 
necessary  to  give  the  jurisdiction  and  regulate 
the  manner  In  which  it  should  be  exercised. 
Bnt  the  opinion  of  the  majority  of  the  court 
upon  these  points  has  already  been  since  fol- 
lowed. And  in  the  case  of  New  Jersey  v.  New 
York  in  1831,  5  Pet  284  [8  L.  Ed.  127],  Chief 
Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  refers  to  the  case  of  Chisholm  v.  State 
of  Georgia,  and  to  the  opinions  then  delivered 
and  the  judgment  pronounced,  in  terms  of  high  re- 
spect, and,  after  enumerating  the  varlons  cases 
in  which  that  declaon  had  been  acted  on,  re- 
affirms it  in  the  following  words:  'It  has  been 
settled  by  our  predecessors,  on  great  delibera- 
tion, that  this  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state  under  the 


authority  conferred  by  the  Constitution  and 
existing  acts  of  Congress.  The  rule  respecting 
the  process,  the  persons  on  whom  It  Is  to  be 
served  and  the  time  of  service  are  fixed.  The 
course  of  the  court  on  the  failure  of  the  state 
to  appear,  after  due  service  of  process,  has  been 
also  prescribed.*  And  in  the  same  case  (pase 
289  of  C  Pet  [8  L.  Ed.  127])  he  states  in  full 
the  process  which  had  been  established  by  the 
court  as  a  rule  of  practice  in  the  case  of  Gray- 
son V.  Virginia,  3  Dall.  320  [1  L.  Ed.  619],  and 
ever  since  followed.  This  rule  directs  'that 
when  process  at  common  law,  or  in  equity,  shall 
issue  against  a  state,  the  same  shall  be  served 
upon  the  Governor  or  Chief  Executive  Magis- 
trate and  the  Attorney  General  of  such  state.* 
It  is  equally  well  settled  that  a  mandamus,  in 
modem  practice,  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  la  not  now  regard- 
ed as  a  prerogative  writ  It  undonbtedly  came 
Into  nse  by  virtue  of  the  prerogative  power  of  the 
English  crown,  and  was  subject  to  regularifms 
and  mlea  which  have  long  been  disused.  Bnt 
the  right  to  tiie  writ  and  the  power  to  issne  It 
have  ceased  to  depend  upon  any  prerogative 
power,  and  it  is  now  regarded  as  an  ordinary 
process  in  cases  to  which  it  is  applicable.  It 
was  so  held  by  this  court  in  the  cases  of  Kendall 
V.  United  States,  12  Pet.  61&  [9  L.  Ed.  1181]. 
and  Kendall  v.  Stokes.  8  How.  100  [11  li  Ed. 
506,  833].  So,  also,  as  to  the  process  in  the 
name  of  the  Governor  in  bis  official  capacity  in 
behalf  of  the  state.  In  the  case  of  Georgia  v. 
Madrazo.  1  Pet  110  [7  L.  Ed.  73],  it  was  de- 
cided that  in  a  case  where  the  chief  magistrate 
of  a  state  is  sued,  not  by  hIa  name  as  an  Indi- 
vidual, bnt  by  his  style  of  office,  and  the  claim 
made  upon  him  Is  entirely  In  his  official  char- 
acter, the  state  itself  may  be  considered  a  party 
on  the  record.  This  was  a  case  where  the  state 
was  the  defendant  The  practice  where  it  is 
plaintiff  has  been  frequently  adopted  of  suing 
In  the  name  of  the  Governor  In  behalf  of  the 
state,  and  was,  indeed,  the  form  originally  used 
and  always  recognized  as  the  suit  of  the  state. 
Hius,  In  the  firat  case  to  be  found  in  our  Re- 
ports In  which  a  suit  was  brought  by  a  state, 
it  was  entitled  and  set  forth  in  the  bill  aa  the 
suit  of  1A»  State  of  Qeorgia  by  Edward  Tell- 
fair,  Governor  of  the  Said  State.  Complainant 
V.  Samuel  BraUsford  et  «]/  And  the  second 
case,  which  waa  so  eariy  as  1793,  waa  entitled 
and  set  forth  in  tiie  pleadings  a«  Qie  suit  of 
'His  Excellency,  Edward  Tellfair,  Esq.,  Gov- 
ernor and  Conunander  in  Chief  in  and  over  the 
State  of  Georgia,  in  Behalf  of  the  said  State, 
Complainant  v.  Samuel  Brailsford  et  at.  De- 
fendants.' The  cases  referred  to  leave  no  ques- 
tioD  open  to  controversy  as  to  the  jurisdiction  of 
the  court  They  show  that  It  has  been  the  es- 
tablished doctrine  uiion  this  subject  ever  Binoa 
the  act  of  1789  that  in  all  cases  where  original 
jurisdiction  is  given  by  the  Constitution  this 
court  has  authority  to  exercise  It  without  an.r 
further  act  of  Congress  to  regolate  its  process 
or  confer  jurisdiction,  and  that  the  court  may 
regulate  and  mold  the  process  it  uses  in  such 
manner  as  In  its  judgment  will  best  promote 
the  purposes  of  justice,  and  that  it  has  also 
been  settled  that  where  the  state  is  a  party, 
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plaintiff  or  defendant  Oomnor  npiesenti 
the  state,  ajQd  the  rait  may  be  in  form  a  suit 
by  him  as  Governor  in  behalf  of  the  itate  where 
the  Btate  is  plaintiff,  and  he  mast  be  summon- 
ed or  notified  as  the  officer  representing  the 
state  where  the  state  is  defendant.  We  may 
therefore  diemiss  the  qneBtioa  of  jarisdiction 
withont  farther  comment,  as  it  ia  very  clear 
that,  if  the  right  claimed  by  Keotocky  can  be 
enforced  by  jndical  process,  the  proceeding  by 
mandamns  is  the  only  mode  in  which  the  object 
can  be  accomplished."  Kentucky  t.  Dennivon, 
24  How.  66-110.  16  L.  Ed.  717. 

Mark  specially  the  latter  part  of  this  qnota* 
tton,  when  the  court  says,  In  the  case  of  Gov- 
ernor of  Oeorgia  t.  Madraw,  1  Pet  110,  7  U 
Bd.  73:  "It  was  decided  that  in  the  caie 
where  tiie  chief  magistrate  of  a  state  is  sned, 
not  by  hli  name  as  an  Indltldnal,  bat  hf  hit 
style  of  office,  and  the  claim  made  ojfoo  him  is 
entirely  within  his  official  character,  the  stats 
itself  may  be  considered  a  par^  on  the  record. 
This  was  a  case  vrben  the  state  was  the  de- 
fendant The  practice  where  it  is  plaintiff  has 
been  freyoently  adopted  is  saii^  by  (he  Governor 
in  behalf  <tf  the  state,  and  was,  indeed,  the  form 
originally  used  and  always  recognized  as  the 
salt  of  the  state."  And  again  the  case  refer- 
red to  leaves  no  question  open  for  controversy 
as  to  the  jurisdiction  of  the  court  They  say 
that  it  has  been  the  established  doctrine  upon 
this  subject  ever  since  the  act  of  1789  that  in 
all  cases  where  the  original  jurisdiction  has  been 
given  by  the  Constitution  the  court  has  author- 
ity to  exercise  it  without  any  further  act  of 
Congress  to  regulate  its  process  or  confer  ju* 
risdiction,  and  that  the  coart  may  regulate  and 
mold  the  process  it  ases  in  sach  manner  as  in 
its  jndgment  will  best  promote  the  ends  of 
justice,  and  that  it  baa  also  been  settled  that 
where  the  state  is  a  party,  plaintiff  or  defend- 
ant the  Governor  represents  the  state,  and  the 
salt  may  be  in  form  a  suit  by  him  as  Governor 
in  behalf  of  the  state  where  the  state  is  plain- 
tiff aDd.he  mast  be  summoned  or  notified  as  the 
officer  representing  the  state  where  the  state  is 
defendant  In  both  of  these  cases  it  is  perfectly 
obvloos  that  the  snits  were  brooght  by  the  Gov- 
ernor for  and  on  behalf  of  the  state,  and  were 
maintained,  not  because  of  any  statute  of  Texas 
or  Kentucky,  but  because  of  the  inherent  power 
wbldi  the  Governor  had  as  an  incident  to  his 
office  as  the  snprane  executive  of  the  state  "to 
see  that  tiie  laws  were  faithfully  executed"  and 
that  the  rights  and  interests  of  the  state  should 
be  protected.  It  is  therefore  a  vain  attempt  to 
explain  the  right  of  the  Governor  of  this  state 
to  sue^in  a  foreign  jurisdiction  on  the  theory 
that  it  rests  exclusively  on  section  2167  of  the 
Revised  Code  of  1892. 

Bow  is  it  as  to  the  power  of  the  Governor  to 
sue  on  behalf  of  the  state,  in  the  state?  This 
power  rests  directly  upon  the  language  of  the 
Constitution  that  the  Governor  "shall  see  that 
the  laws  are  faithfully  executed."  Every  one  of 
the  provisions  of  section  2156  of  the  Code  are 
'  mere  efforts  to  define  what  is  meant  by  this  clause 
of  the  Constitution.  They  were  wholly  unneces- 
sary, and  it  surely  Is  clear  that  it  this  attempt- 
ed definition  has  failed  to  enumerate  all  the  in- 


stances  In  whldi  the  Oovenior,  In  the  ezecatlon 
of  his  dnty  to  see  that  the  laws  are  faithfully 
executed,  may  institato  a  salt  mch  legislative 
omission  does  not  abridge  his  constitutional 
power.  Suppose,  for  example,  section  2156  had 
never  been  passed.  Will  any  one  be  so  bold  as 
to  maintain  that  the  Governor  could  not  have 
done  evei7  single  thing  named  in  this  section  by 
authority  of  this  constitutiooal  power  "to  see 
that  the  laws  are  faithfully  executed"?  And, 
If  so,  can  any  one  fall  to  see  that  the  basis 
of  his  povrer  is  eonstitatlonal.  and  not  legisla- 
tive— directly  traceable  to  the  clause  we  have 
considered,  and  not  to  the  superflaous  provIsionB 
of  section  2166?  Great  stress  is  laid,  in  this  con- 
nection, v^oa  the  perfectly  familiar  pnvoiitlni, 
which  does  not  need  tiie  citation  of  a  eins^e  av- 
tliorlty,  that  oxdinarily  die  Attorney  General, 
the  law  officer  of  the  state,  should  bring  suits 
for  the  state.  Where  did  the  Attorney  General 
get  bis  jwwer  to  sue  for  the  state?  There  is 
not  a  statute  authorizing  him  to  bring  this  suit, 
not  one.  On  the  contraiy,  it  Is  settled  by  a 
tiioasand  decisions  that  the  powers  of  the  Attor- 
ney General  are  those  he  had  at  common  law 
(People  V.  Miner,  2  Lans.  N.  T.  397).  and  that 
tiie  right  of  the  Attorney  General  to  bring 
suits  where  the  act  to  be  restrained  is  detri- 
mental to  the  public  Interest  is  inherent  in  the 
nature  of  his  office  (S  A.  A  E.  Ency.  of  Law 
[2  Ed.]  p.  483,  with  tiie  authorities  in  the  notes, 
where  the  explicit  language  is  used  that  this 
power  "exists  from  the  nature  of  the  office,  in 
.the  absence  of  express  constitutional  and  stat- 
utory powers  conferred").  I  emphasize  this  lat- 
ter clause,  and  not  aii  authority  can  be  produced 
to  the  contrary  of  the  declaration  of  this  estab- 
lished text  If,  therefore,  the  Attorney  General, 
the  mere  law  officer  of  the  state,  gete  his  power 
to  bring  suit  for  and  on  behalf  of  the  stete 
ttom  the  nature  of  his  office  as  defined  by  tlw 
common  law,  withont  even  a  constitutional  or 
Btatntory  provision  on  the  subject,  what  must 
be  thought  of  the  contention  that  the  Govemoi^ 
the  chief  execntive  of  the  state,  cbarged  express- 
ly Iv  the  Constitution  with  the  duty  of  seeing 
the  laws  foithfully  executed,  does  not  have  the 
right  under  this  provision  and  from  tiie  nature 
of  his  office  to  even  begin  a  suit  to  restrain  the 
execution  of  a  contract  highly  detrimental  to 
the  interests  of  the  public  and  badly  subversive 
of  the  public  policy  of  the  stete?  I  believe  I 
can  safely  afford  to  leave  the  answer  to  this 
proposition  to  Iw  made  by  the  able  and  splendid 
bar  of  this  commonwealth.  Let  it  be  noted  that 
all  the  Governor  claims  the  right  to  do  is  to 
simply  institute  the  suit  He  trenches  on  no 
judicial  orerogative  in  doing  that  The  decision 
of  the  case  is  made  by  the  courts,  and  not  by 
the  Governor.  He  simply  invoices,  as  he  has 
the  right  to  do,  the  judgment  of  the  court  as 
to  the  legality  of  the  contract  in  protection  of 
the  intereste  of  the  people  of  the  commonwealth. 

Now,  what  authorities  are  cited  by  the  ma- 
jority of  the  court  besides  those  referring  to 
suits  by  the  Governor  in  a  foreign  jurisdiction? 
They  are,  one  and  all,  without  exception,  cases 
which  lay.  down  the  familiar  proposition  that  or- 
dinarily the  Attorney  General,  as  the  law  of- 
ficer of  the  stete,  has  the  right  to  sue  for  the 
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■tftte.  EkpM  easH  an  zefemd  to  which  deal 
with  the  right  of  the  Govenior  to  employ  ad- 
ditional Goniuel,  not  the  right  to  bring  ioit  hlm- 
lelt  The  Compton  Caae,  38  Ark.  602,  is  a  trpe 
of  this  daes,  which  merely  holds  that,  without 
an  act  of  the  Legislature,  the  Oovemor  ooold 
not  "so  emplcqr  eoDnsel  as  to  gire  counsel  a  lien 
on  the  judgment  recovered  for  the  fee  In  the 
case."  That  la  the  entire  holding.  Perhaps 
the  chief  authority  relied  upon  by  learned  coun- 
sel for  appellant  to  maintain  the  remarkable 
proposition  that  the  Governor  has  no  power  to 
initiate  litigation  in  the  name  of  the  state,  al- 
though the  state's  vital  interests  may  be  con- 
cerned, is  the  case  of  State  of  Oregon  ex  rel, 
Taylor  v.  Lorf  (Or.)  43  Pac.  471,  81  L.  B.  A. 
478.  Let  us  see  what,  precisely,  this  case  was. 
It  was  a-  suit  to  enjoin  William  P.  Taylor,  H. 
R.  Elncaid,  and  Fhil  Metschan,  in  their  capac- 
i^  as  a  state  board  of  commissioners  of  public 
buildings,  from  carrying  into  effect  certain  acts, 
not  of  any  board  of  control,  but  of  the  Legis- 
lative A.Bsembly,  providing  for  the  construc- 
tion of  a  branch  asylum  in  the  eastern  part  of 
the  state,  and  away  from  the  state  capital,  be- 
cause of  the  alleged  unconstitutionality  of  that 
Iiart  of  the  act  seeking  to  locate  su<^  asylum 
away  from  the  capital.  Now  the  first  thing  to  be 
noted  alMut  this  case  is  that  the  court  expressly 
held  (at  page  483  of  81  L.  B.  A.,  page  481  of 
43  Pac)  that  there  was  very  serious  doubt  abont 
the  unconsdtntionallty  of  the  legislative  act  in 
locating  the  brandi  aaylum  away  from  the  cap- 
ital, and  the  court  held  that  because  of  such 
serious  doubt  of  its  nnconstitutionality  it  would 
not  asenme  t3ie  power  to  question  the  legality  of 
Qie  act  In  other  words,  the  conrt  did  not  deem 
Oie  act  unconstitutional ;  for,  if  It  had  serious 
donbt  of  its  nneoaatitutlonality.  it  was  Its  dnl7 
to  maintain  this  act  But  as  to  tiie  parties  to 
tills  rait— the  predae  pOint  in  Issue — what  Is 
the  fact?  The  relator  was  W.  P.  Taylor,  a  mere 
private  citizen,  who  bronght  the  complaint  on 
the  ground  that  he  was  a  resident  taxpayer. 
Now  what,  predsely,  did  the  court  dedde  in 
tills  mnch  relied  on  case.  Why,  as  to  the  re- 
lator's position,  quoting  from  the  syllabus: 
**(!)  A  private  Indlvldnal  cannot  have  public 
officers  enjoined  from  using  public  funds  unless 
some  civil  or  property  rights  are  being  invaded. 
(2)  In  all  cases  of  purely  public  concern  affect- 
tas  the  welfare  of  the  whole  people  or  the  state 
At  lar^  the  action  of  the  court  can  be  Invoked 
only  1^  such  executive  officers  of  the  state  as 
are  by  law  intrusted  with  the  discharge  of  such 
duties."  And,  that  the  syllabus  is  correct,  let 
as  quote  from  the  opinion:  "We  have  here  to 
deal  with  matters  not  political,  but  with  matters 
publici  juris,  and  with  the  acts  of  public  officers 
touching  the  administration  of  public  funds, 
and  affecting  the  whole  people,  or  the  state  at 
large.  And  the  question  comes  to  this :  Wheth- 
er the  Governor,  the  executive  officer  of  the 
state,  can  be  enjoined  while  in  the  discharge 
of  official  duties.  We  speak  of  the  Governor,  as 
it  is,  in  effect,  the  act  of  the  Governor  which 
this  proceeding  is  intended  to  interdict  True, 
the  act  providing  for  the  construction  of  a 
branch  asylnm  at  Union  and  appropriating 


fnnds  tiwTef6i  has  enqwwerea  tin  boud  ot  com- 
missioners, ot  pablic  bnlldlngs  of  the  state  of 
Oregon,  consisting  of  the  Oovemor,  Secretair 
of  State,  and  Treasurer,  to  superintend  the  con- 
struction thereof;  but  in  the  absence  of  such 
a  commission,  it  would  be  the  duty  of  the  Gov- 
ernor to  see  that  the  law  was  carried  into  effect. 
It  la  the  duty  of  the  Governor  'to  see  that  all 
laws  are  faithfully  executed,'  and  it  is  now 
proposed  to  execute  this  law.  The  judicial  de- 
partment is  called  upon  to  prevent  Its  execu- 
tion. Is  it  competent  for  it  to  interpose  in 
this  proceeding  and  restrain  the  executive  de- 
partment of  the  state?"  From  which  It  appears 
that  the  conrt  dealt  with  the  injanction  in  that 
case  as  being  directed  against  the  Governor  as 
the  chief  magistrate  of  the  state,  and  held  very 
properly  that  it  could  not  be  maintained.  It 
goes  without  saying  that  the  difference  between 
maintaining  a  bill  of  Injunction  against  the 
Governor,  the  supreme  executive  of  the  state, 
charged  by  the  Constitution  with  the  du^  of 
seeing  that  the  laws  shall  be  faithfully  executed, 
and  a  bill  of  injunction  against  the  board  of 
control,  a  mere  subordinate  agency,  with  ajwdal. 
limited  powers.  Is  as  broad  as  the  distance  from 
the  nortii  to  the  south  pole.  But  again,  let  it  be 
strictly  noted  Lord  was  practically  the  sole  de- 
fendant In  the  cause,  and  the  complainant  was 
a  mere  private  dtizen,  W.  P.  Taylor,  and  we 
come  now  to  the  precise  holding  of  the  court, 
which  was  that  inasmuch  as  the  matters  in- 
volved concerned  the  whole  people  of  the  state, 
a  bill  on  behalf  of  the  people  of  the  whole  state 
could  not  be  brought  by  a  private  citizen,  bnt 
should  have  been  brought  by  the  Attorney  Gen- 
eral. 

To  show  that  the  whole  scope  of  the  opinion 
as  to  the  form  in  which  tiie  action  was  brouiiit 
was  simply  a  deciutm,  first,  that  the  diief  exec- 
ntive  ocrald  not  be  enjoined,  and,  second,  tiiat  as 
between  a  private  dtisen  and  tiie  Attomep 
General  tiie  Attorn^  OeneriJ  was  the  person  to 
bring  the  snlt  where  is  there,  in  this  case,  the 
slightest  dlBcnsalon  of  the  right  of  tiie  Governor 
to  bring  4  suit  on  behalf  of  the  state  vnder  dr* 
cumstances  such  as  confront  us  In  this  cause? 
It  must  be  remembered  tiiat  the  Attorney  Gen- 
eral, In  this  case,  as  shown  tgr  the  bill,  voted  for 
this  leaser  and  that  as  stated  at  the  bar,  be 
was  requested  the  Governor  to  bring  this  snit 
and  detained  to  do  so  apon  the  ground  of  bis 
peculiar  situation  in  the  case.  What  sort  (A 
an  attitude  would  the  Attorney  General  have 
been  in  if  he  had  filed  this  bill  as  complainant 
against  the  board  of  control  as  defendant  when 
the  record  shows  him  to  be  voting  for  the  con- 
tract and  affirming  Its  l^lity  by  his  opinion? 
For  it  must  be  kept  steadily  in  mind  in  this  dis- 
cussion that  the  opinion  of  the  majority  of  the 
court  goes  to  the  whole  length  of  maintaining, 
to  me,  the  extraordinai?  position  that  under  no 
drcumstances  whatever  that  can  possibly  exist 
not  even  in  a  case  like  this,  where  the  Attorney 
General  has,  as  stated  at  the  bar,  positively  re- 
fused to  bring  suit  can  the  Governor,  for  the , 
state,  in  any  way,  in  any  court,  initiate  litiga- 
tion which  will  protect  the  state  against  the 
enforcement  of  a  contract  plainly  and  palpably 
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violative  of  tb«  Oonititatton  and  the  lawi.  It 
la  Mid  by  the  mtjoritj  that  thii  la  a  "hlataa" 
In  the  lavi  which  tiw  L^Blatme  miut  sapply. 
Is  it  pondble  Oiat  any  more  need  be  uSA  to  show 
the  ntterlr  indefeniible  poiitlon  of  Um  aiv^- 
lante  In  teepect  to  tfalt  proportion?  For  the 
neoessary  result  mnit  be^  if  tikeir  view  he  somid 
— tiiere  can  be  no  «eq»e  from  Ifr— Qiat,  al- 
tlwnsh  the  board  of  control  might  make  sndi  a 
contract,  that  was  so  plainly  and  ontrageoasly 
TloIatiTe.of  the  ConetltotioD  of  the  atate  and  of 
the  laws  of  the  state  that  any  and  every  pers<m 
woald  at  once  so  proclaim  it,  neverthelese  the 
state  wonld  be  absolutely  impotent  to  prevent 
the  enforconent  of  such  contract,  provided  only 
that  the  Attorney  General  refused  to  bring  the 
suit  I  say,  without  the  least  hesitation,  that 
SDch  a  concluaicm  is  utterly  illogical,  and  Is  not 
snstained  by  a  single  authority  In  the  United 
States,  as  I  shall  now  proceed  to  show. 

So  true  is  it  that  the  Attorney  General  derives 
his  powers,  not  from  any  statute,  but  from  the 
inherent  nature  of  his  office,  that  it  was  express- 
ly decided  in  People  v.  Miner,  supra,  "that  a 
grant  by  statute  of  certain  powers,  would  not 
operate  to  deprive  the  Attorney  General  of  those 
belonging  to  the  office  at  common  law,  unless 
the  statute  either  expressly  or  by  reasonable 
intendment  forbade  the  exercise  of  [towers  other 
than  those  expressly  conferred."  And  so  exactly 
is  McQuesten  v.  Atty.  Oen.,  72  K.  E.  965,  a  very 
recent  Massachusetts  case.  If  this  is  true  of  the 
Attorney  General's  {towers,  how  much  stronger 
is  the  case  as  to  the  Governor's  {towers,  which 
rest  upon  the  constltutioDal  provision  referred 
to,  beyond  the  readi  of  legislative  diminution. 
Throckmorton's  Case,  98  U.  S.  70,  25  L.  Ed. 
93,  so  confidently  relied  on,  decides  nothing  in 
the  world  except  (for  every  decision  is  limited 
hy  the  facts  of  the  case)  that  the  Attorney  Gen- 
eral of  the  Unitad  States  is  the  proper  party  to 
bring  an  action  where  the  validity  of  a  patent 
issued  by.  the  government  la  involved,  and  not 
local  district  attorneys  charged  only  wiOi  the  or- 
idlnaiv  dntiei  of  those  oflftcea ;  and  the  reaaon  for 
this  declsi<m  ii  plainly  aet  forth  in  S  A.  &  B. 
Ehuv.  of  Law,  at  page  477,  where  tiie  anthorilj 
mdA  powers  of  the  Attorneys  General  of  the 
United  States  are  daasified.  See  6  Opinions  of 
the  Attorn^  Qeneral,  888.  In  which,  amoi^ 
■other  powers,  it  Is  said :  "He  directs  and  prow- 
cutes  appeals  In  the  great  questions  of  land 
titles,  whidt  involve  the  proprietorship  of  all 
the  soil  in  the  sncoesaive  increments  of  territory 
acquired  by  the  United  States."  Of  course, 
where  the  great  questions  of  title  to  the  propri- 
etorship of  the  soil  of  the  United  States  are  in- 
volved, in  the  construction  of  a  patent  from  the 
government,  the  Attorney  General  and  not  a 
mere  district  atom^,  appearing  in  the  usual 
suits  Incident  to  his  local  office,  is  the  proper 
person  to  appear.  That  Is  all,  absolutely  all, 
decided  by  the  Throckmorton  Case.  There  is  not 
a  hint  or  suggestion  In  the  Throckmorton  Case 
about  the  power  of  the  Governor  to  sue  for  his 
state. 

But  it  would  be  very  naturally  and  properly 
asked,  are  there  no  decisions,  have  there  been 
no  adjadlcations,-  on  the  precise  point  here  in- 
volved, to  wit,  whether  the  Governor  of  a  state 


has  tiie  right  slnqity  to  Institoto  a  rait  «i  be- 
half of  Uie  state  wbete  great  pablio  interests 
are  involved,  and  where  .the  Atbon^  General, 
as  stated  at  the  bar,  refaaes  to  sue?  There  are 
many  such  cases,  some  of  which  I  shall  now  con- 
sider, and  I  afflnn,  without  the  slightest  fear 
of  contradiction,  that  not  one  single  authority 
in  the  United  States,  either  federal  or  state,  can 
be  produced  denying  this  power.  Are  there  any 
affirming  the  power?  Many.  In  14  A.  &  R 
Ency.  of  [law,  recognised  as  a  standard  author- 
ity everywhere,  at  page  1100,  it  Is  said  (para- 
graph 2,  "Litigation")  :  "The  Governor,  as 
the  spedal  guardian  of  the  state's  interests,  is 
Mie  proper  party  to  initiate  necessary  litigation. 
His  right  to  do  so  la  a  part  of  his  general  power 
of  supervision  over  the  property  and  welfare  of 
the  state."  Note,  supervison,  not  only  over  the 
property,  but  "over  the  welfare,  of  the  state." 
Again :  "Where  the  Governor  brli^s  a  suit  in 
behalf  of  the  state  in  his  official  title,  the  state, 
and  not  the  Governor  individually,  is  the  real 
litigant"  Again:  "The  Governor  Is  the  prop- 
er relator  in  a  proceeding  to  compel,  by  manda- 
mus, the  Secretary  of  Stete  to  seal  and  counter- 
sign a  commission  whicb  the  former  has  issued." 
Again :  "The  Governor  is  tiie  proper  party  to 
perfect  an  appeal  in  behalf  of  the  state,  espe- 
cially where  the  Attorney  General  Is  absent 
from  the  state."  Is  absence  from  the  state  any 
greater — is  It  as  great — a  necessity  for  the  ac- 
tion of.tfae  Governor  in  bringing  a  suit,  as  the 
positive  refusal,  as  stated  at  the  bar  to  be  the 
case  here,  of  the  Attorney  General,  in  the  state, 
to  institute  the  suit?  Every  one  of  these  prop- 
ositions Is  supported  by  authority. 

In  Alexander  t.  State,  66  6a.  478,  the  suit 
was  brought  by  the  Governor  for  the  state,  and 
the  point  was  made  by  demurrer  to  the  declara- 
tion that  tiie  Governor  had  no  authority  to  in- 
stitute suit  in  behalf  of  the  state,  and  what  did 
the  court  say  in  response  to  this  contention? 
This :  "The  donuraer  to  the  plalntifTs  dedara- 
tion  tm  the  ground  that  the  Qovemor  had  no 
authority  to  Institute  snit  In  bdialf  of  the 
state  wtLB  pn^rly  overruted.  The  contention 
of  the  filaintift  w^s  not  objected  to  until  after 
the  defendant  had  pleaded  to  the  merits  of  the 
action,  and.  if  good,  should  have  been  taken  ad- 
vantage of  at  the  first  term  1^^  plea  In  abate- 
ment Bnt  we  do  not  think  the  objection  would 
have  been  good  at  any  time.  The  Governor 
had  the  power  uid  authority  to  institute  suit 
against  the  defwdant  under  the  general  power 
granted  by  the  general  supervision  over  all  prop- 
erty of  the  state,  with  power  to  make  all  neces- 
ary  regulations  for  the  protection  thereof.  If 
not  otherwise  provided  for,  and  to  engage  the 
services  <}t  any  competent  person  In  the  dis* 
chaise  of  any  duties  required  by  the  laws  and 
essential  to  the  interesta  of  the  state,  or  neces- 
sary in  an  emergency  to  preserve  the  property 
or  funds  of  the  state."  This  decision  then  cites 
Code  Ga.  1873,  SS  61-74.  But  a  reading  of 
those  provisions  and  of  the  Constitution  of 
Georgia,  which  has,  like  our  own,  a  provision 
tiiat  the  Governor  shall  see  that  the  laws  are 
faithfully  executed,  would  show  that,  If  the 
provisions  of  the  statute  had  not  been  passed, 
the  Governor  had  by  the  Oonstitntlon  the  same 
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genenl  .power  of  sapeirldoD  over  the  property 
and,  u  stated,  fhe  "welfare  of  tbe  state."  Here 
la  one  sgnare  decision  in  affirmance  of  the  power 
\)j  a  tmanlmoDf  court,  and  one  of  the  ablest  in 
the  Union. 

In  Goyemor  t.  Allen,  8  Humph.  (Tenn.)  176, 
the  suit  was  in  the  name  of  "A.  V.  Brown, 
Goremor  of  Tennessee."  There  was  a  demar- 
rer  to  the  declaration,  which  was  sastained  in 
the  coart  below,  and  judi^ment  given  for  the  de- 
fendant. The  bond  in  the  case  was  made  pay- 
able to  the  Governor,  and,  becaase  there  was 
no  atatnte  authorizing  snch  bond,  it  was  said 
the  Governor  could  not  sne  for  the  state.  What 
did  the  cqort  say,  at  page  181?  That  "the  Gov- 
ernor of  this  state  is  the  executive  of  It.  It  is 
one  of  his  duties,  among  many  others,  to  see 
that  the  laws  of  the  state  are  executed  and  obey- 
ed. This  is  a  great  and  fundamental  duty. 
Without  the  proper  observance  of  It  socie^ 
might,  and  would  necessarily,  be  greatly  dis- 
tracted ;  and  the  proper  security  df  life,  liberty, 
and  property  seriously  endangered.  For  the 
purpose  of  enforcing  the  execution  of  the  laws 
and  the  protection  of  the  state  from  rebellion 
and  invasion,  he  is  tbe  commander  of  the  forces 
of  the  state.  To  hold  that  there  can  be  an  In- 
terregnum in  this  office  would  be  to  hold  to  the 
temporary  anarchy  of  the  state,  and  in  order 
to  hold  that  there  is  no  snch  interregnum 
Vie  must  hold  that  the  Governor  as  snch  never 
dies.  To  do  this  he  mast  be  the  corporation 
sole,  with  succession  In  office.  Such  we  think 
he  is,  and  constituted  so  by  the  oi^nization  of 
our  state  government,  and  not  by  any  particular 
statute  or  statutes."  Here,  again,  Is  a  second 
decision  squarely  affirming  the  power  of  the 
Governor  to  sue,  and  resting  it,  not  on  "any 
particnlar  statute  or  statutes,"  but  npon  the 
oonstitntional  power  and  duty  conferred  n^n 
him  of  "seeing  that  the  laws  are  Cftltbfully  exe> 
cuted  and  obeyed." 

In  22  La.  Ann.  602,  State  of  Louisiana  on 
the  Relation  of  Francis  C.  Mahan  Dubuclet, 
the  suit  .was  a  mandamus  by  a  state  tax  collect* 
or  against  the  State  Treasurer,  and  tbe  court 
beiow  directed  a  mandamus  to  issue.  Afterward 
the  Attorney  General  left  the  state  and  was 
not  made  a  party  to  tbe  bill,  the  Governor  of 
the  state  Interfered  In  his  own  name  for  the 
state,  and  prosecuted  the  appeal,  and  a  motion 
was  nujle  to  dismiss  the  appeal  on  tbe  ground 
that  a  Governor  of  a  state  was  iMthout  power 
to  prosecute.  The  court  said:  "The  appeal 
was  taken  the  Governor  of  the  state,  who 
It  is  alleged  is  without  power  to  prosecute  this 
appeal,  jt  is  shown  that  at  the  time  the  appeal 
was  taken  the  Attorn^  General  was  absent 
from  the  state.  This  ground  Is  untenable,  the 
Governor  being  the  proper  representative  of 
the  statf  and  bound  to  protect  her  interests." 
In  Stete  of  Louisiana  on  the  Relation  of  Jacob 
Strauss  t.  Dubuclet,  25  La.  Ann.  161,  it  ap- 
peared that  a  judgment  was  rendered  in  favor 
of  Jacob  Strauss  and  two  appeals  were  taken; 
one  by  the  Attorney  General,  and  one  by  spedal 
counsel  appointed  by  the  Governor.  A  motion 
was  made  to  dismiss  the  Governor's  appeal  on 
the  grounds:  First,  that,  an  appeal  having 
been  taken  by  tbe  Attorney  General,  no  other 


appeal  could  be  takm  pending  the  lint  appeal, 
and  the  appeal  ou  the  part  of  the  Governor  was 
void  for  want  of  jurisdiction ;  second  (and  let 
this  second  ground  be  especially  noted),  that 
no  person  is  authorised  to  appeal  on  behalf  of 
the  state,  except  in  cases  where  the  Attorney 
General  is  unable  or  unwilling  to  act.  This  last 
is  our  precise  case  here ;  the  Attorney  General 
being,  as  ^as  stated  at  the  bar.  unwilling  to  act. 
The  court  says :  "Where  there  is  a  doubt  as  to 
the  jurisdiction  of  the  court,  we  would  maintain 
onr  jurisdiction  In  a  case  in  which  the  whole 
people  of  the  state  are  Interested,  and  if  tbi« 
were  necessary  In  order  to  protect  them  from 
what  may  be  a  fictitious  claim  upon  the  common 
treasury.  But  in  this  case  we  are  not  called 
upon  to  do  so.  The  law,  as  well  as  the  spirit 
of  the  l%w,  gives  ns  the  required  Jurisdiction. 
First  It  does  not  follow  that,  becaase  the  state 
has  appealed  through  the  Attorney  General,  she 
cannot  appeal  through  the  Governor  as  well. 
He  clearly  has  the  right  to  appeal  on  behalf  of 
the  stete.  and  this  right  cannot  be  teken  away 
from  him,  simply  because  another  officer  of  the 
government  has  been  before  him,  when  he  takes 
the  appeal  within  the  delays  required  by  law. 
In  this  case  the  appeal  was  teken  in  ample  time. 
Second.  It  is  not  legally  correct  to  say  that 
no  person  Is  authorized  to  appeal  on  behalf  of 
the  state,  except  In  cases  where  the  Attorney 
General  Is  unable  or  unwilling  to  act.  The 
prohibition  is  limited  to  the  empltqrment  of 
counsel  other  than  the  Attorn^  Qmeral  by  tbs 
Treasurer  and  Auditor,  and  does  not  exclude 
the  Goremor  from  doing  ao."  What,  now,  is 
here  decided?  That  it  It  a  complete  non  scqnttur 
to  BKj  that,  because  the  Attorney  G«ieral  may 
appeal,  the  Governor  it  therein  debarred  from 
appe^ing;  and  yet  that  Is  practically  the  argu- 
moit  for  tiie  appellant  And,  second,  that  It  Is 
not  sound  law  to  hold  that  no  person  is  author- 
ized to  appeal  on  behalf  of  the  stete,  except  in 
those  cases  where  the  Attorney  General  Ii  un- 
able or  unwilling  to  act  In  other  words,  tiier^ 
may  be  cases  in  which  the  Governor  may  sue  or 
appeal  on  behalf  of  the  stete,  even  tliougfa  the 
Attorney  General  Is  able  or  willing  to  act. 
There  is  no  need  to  go  that  far  in  this  case, 
since  the  Attorney  Genera)  has,  as  was  stated 
at  the  bar,  expressly  refused  to  act  Here,  now. 
are  two  express  decisions  in  two  dilferent  cases, 
expressly  putting  the  right  of  the  Governor  to 
appeal  on  the  power  incident  to  his  office  as 
chief  execative  and  his  duty  "to  see  that  th» 
laws  are  faithfully  executed." 

But  the  majority  say  that  theae  two  cases 
which  involve  that  precise  question  are  modi- 
fied hy  a  tiiird  and  different  case.  State  of 
Louisiana  on  the  Relation  of  Albert  Baldwin 
T.  Dubuclet,  State  Treasurer,  27  La.  Ann. 
29.  What  are  the  facte  in  this  last  case?  Tbtn 
was  a  mandamus  proceeding,  and  after  dedslon 
in  the  eonrt  below  an  appeal  was  taken  tfy  the 
Attorney  General,  made  returnable  at  the  session 
of  the  Supreme  Court  to  be  held  at  New  Orleans, 
on  the  first  Monday  of  November,  ISTt  Be- 
fore the  return  day.  on  July  20. 1874,  the  plain- 
tiff procured  the  consent  of  the  Governor  for 
the  transfer  of  the  case  to  Monroe,  La.,  and 
for  trial  there  at  an  eartier  term,  and  tlie  Gov- 
emor*  acting  under  the  provisions  of  Act  No. 
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21,  p.  61,  of  the  Acts  of  1872,  emid<ved  an  at- 
torney to  take  charge  of  the  aefenw.  The  At- 
torney General  objected  to  the  trial  ot  the  ease, 
except  at  New  Orleani  and  at  the  time  wt  for 
Om  <wi«inal  appeal  He  denied  the  anthoxity 
ot  the  Ooremor  to  clve  consent  for  the  tmaefer 
of  the  cas^  and  denied  bis  antiioritr  to  appoint 
connsel  to  assist  ta  snpersede  him  in  the  man- 
agement of  the  ease.  Here  was  a  case,  let  it  be 
spedally  noted,  In  which  the  Attorney  General 
was  present  in  the  state,  took  the  appeal,  and 
was  prosecuting  the  case,  wholly  unlike  the  case 
at  bar  in  tlUs  respect  What  were  the  pro- 
visions of  the  act?  It  provided  that  the  Govern- 
or "has  the  right,  in  case  of  the  absence,  death, 
resignation  or  inability  to  act,  In  any  particular 
case,  of  the  Attorn^  General,  or  proper  district 
attorney,  or  where  either  of  them  may  be  di- 
rectly interested,  to  designate  an  attorney  for 
such  case  to  act  in  behalf  of  the  state  for  the 
protection  of  the  pablic  interest."  And  whst 
was  tlie  decision  of  a  majority  of  the  conrt? 
Nothing  in  the  world  except  that  under  that 
statute,  since  the  Attorney  General  was  not 
interested,  nor  atwent,  nor  refusing  to  discharge 
his  duties,  but  liad  taken  the  aiveal,  and  was 
fsitlifnily  proascnting  the  appeal,  therefore  Hhe 
Oovenutt  could  not  look  to  that  particular  stat- 
ute tar  anthori^  to  employ  connsel.  There  is 
not  the  remotest  hint  in  Oie  case  tliat,  if  the 
Atbnney  General  had  been  Interested  or  had 
refused  to  act,  the  Governor  could  not  have 
merely  employed  assistant  counsel.  The  whole 
case  plainly  went  on  the  bald  fact  that,  since 
ntme  of  the  conditions  named  in  the  statute — 
interest  on  the  part  of  the  Attorney  General, 
etc,^ — existed,  therefore  the  Governor  could  not, 
under  the  statute  (since  the  state  was  thorough- 
ly represented  by  ttie  Attorney  General,  wbo 
was  faithfully  prosecuting  the  suit),  employ  as- 
sistant counsel.   Here  the  suit  is  not  being 
prosecuted  by  the  Attorney  General.   He  re- 
fused, as  stated  at  the  bar,  to  prosecute,  and, 
as  I  have  said.  In  my  judgment  properly;  and 
here  there  ts  no  statute  such  as  existed  in 
Louisiana.   How  it  is  possible  to  find  any  com- 
fort for  the  contention  of  my  Brethren  in  a  case 
whose  facts  are  such  as  are  the  facts  in  this  case 
in  27  La.  Ann.,  it  passes  my  ability  to  see.  But 
this  is  not  all  about  this  case.  There  was  a 
dissenting  opinion  in  that  case,  by  Chief  Jus- 
tice Ludeling,  and  he  held  that  even  in  that 
state  of  case,  since  It  was  made  "the  duty  of  the 
chief  executive  of  the  state  to  see  that  tiie  laws 
were  faithfully  executed,**  the  Governor  had  Uie 
power,  even  under  that  statute,  to  transfer  that 
case  and  employ  additional  connsel.  The  case 
is  of  no  value  whatever  In  the  solution  of  the 
point  whether  the  Governor  has  the  power  to 
sue,  in  the  absence  of  a  statute  sudi  as  existed 
in  Lontsiana,  and  where  the  Attorn^  General, 
as  stated  at  the  bar  was  the  case  here,  express- 
ly refused  to  sue,  and  where,  unless  the  Govern- 
or has  the  power  to  protect  the  interests  of  the 
entire  cotomonwealth  from  the  enforcement  of 
a  contract  violating  the  Constitution  and  laws, 
the  sovereign  state  of  Mississippi  is  bound  in 
helpless  fetters  and  must  submit  to  the  execu- 
tion of  such  a  contract 

How,  then,  stands  the  case  as  to  this  precise 
point  whether  the  Governor  has  the  power 


to  sue  whoi  the  Attorney  Ooural,  as  was  stated 
at  the  bar  was  the  case  here,  refuses  to  act  for 
dw  stats?  I  have  produced  five  authorities: 
First,  the  gmetal  statement  of  the  text  of  the 
Encyclopsdia  of  Law ;  second,  the  case  from 
Georgia,  supra ;  third,  the  case  from  Tennessee, 
snpra;  fourth,  the  case  of  27  La.  Ann.,  supra; 
and  Sfth,  the  case  in  25  La.  Ann. — all  holding 
without  a  dissenting  voice  that  the  Governor 
has  the  power  to  institute  a  suit  for  and  on 
behalf  of  the  state,  where  the  interests  of  the 
entire  people  are  concerned  and  the  Attorney 
General  is  unable  or  (as  was  stated  at  the  bar 
was  the  case  here)  refuses  to  act,  by  virtue 
expressly  of  the  power  and  dat?  conferred  upon 
him  by  the  Constitution,  "to  see  that  the  laws 
sre  faithfully  executed,"  and  that  this  power 
rests'  on  the  Constitution,  witliout  reference  to 
any  particular  statnte  or  statutes.  Inherent  as 
a  necessary  Inddent  to  the  essential  nature  and 
character  of  his  office  u  the  supreme  exeentive 
of  tiie  state.  These  eaaea  seem  hardly  to  have 
l>een  pidd  **tlie  oold  reqwet  of  a  passing  glance" 
by  my  Brethrm.  Observations  are  made  about 
the  great  danger  tiie  state  would  be  in  if  the 
power  of  the  Gofvemor  to  sue  should  be  upheld. 
How  any  danger  to  the  state  could  possibly  be 
greater  than  the  danger  which  arises  from  an 
announcement  of  the  lew  that,  although  grave 
and  paramount  public  interests  affecting  the  peo- 
ple of  the  entire  commonwealtii  are  involved  in  a 
suit  brought  to  test  the  legality  of  a  contract,  and 
although  the  Attorney  General  of  the  stete, 
present  in  the  state,  expressly  refuses  (as  was 
stated  at  the  bar  to  be  the  case  here)  to  bring 
the  suit,  nevertheless  tHe  Governor  of  the  state, 
its  chief  executive,  cannot  even  Initiate  a  suit 
for  the  purpose  of  having  the  illegal  and  un- 
constitutional contract  delivered  up  and  cancel- 
ed, passes  all  nnderstanding.   What  possible  harm 
could  accrue  from  maintaining  the  power  of  the 
Governor  to  sue?  Is  a  mere  institution  of  a 
suit  a  thing  big  with  such  dire  and  dreadful 
resulte?  What  happens  after  tiw  suit  is  insti- 
tuted? Who  decides  it?  Does  not  the  judicial 
department  of  Hba  government?  Does  not  tills 
court,  the  last  and  highest  Interpreter  of  tibe 
laws  and  Constitution,  oltimately  settie  the 
matter,  and  cannot  this  conrt  be  trusted  to 
decide  that  matter  tight?  If  tiie  construction 
of  the  contract  is  not  sudi  as  the  Governor  has 
put  upon  it,  cannot  tills  court  so  declare,  and 
decide  the  case  against  the  Governor,  represent- 
ing the  state?  If  the  construction  which  he 
maiuteius  is  correct,  is  it  not  the  duty  of  the 
court  to  pass  ujton  the  contract,  to  consider  it, 
to  put  at  rest  finally  and  authoritatively  this 
much-vexed  and  all-important  Question  as  to  the 
right  of  the  board  of  control,  wttbtn  Ite  author- 
ity under  the  Constitution  and  the  laws,  to 
execute  such  a  contract?  I  see  no  danger  to 
arise  from  entertelning  jurisdiction  and  pro- 
nouncing the  judgment  of  the  law  as  to  the 
legally  of  the  contract.   I  see  not  only  a  future 
peri!   menaced  by  the  opposite  construction, 
but  a  present  dire  result,  to  wit,  the  denial 
of  any  remedy  to  the  statn  to  restrain  the  exe- 
cution of  an  Illegal  contract   The  one  is  fanci- 
ful.  No  Governor  could  by  merely  instituting 
a  suit,  with  the  decision  of  which  he  has  nothing 
to  do,  in  any  way  affect  the  intereste  of  the  state 
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iDjvriaaaly.  The  other  li  a  tcftl,  tangfMa,  al- 
TCBdy  pment  pnUic  calamity. 

SiDce  writin;  tin  abora  one  of  the  learned 
judgei  of  the  Sapreme  Court  of  Florida  called 
mj  atteDtion  to  a  case  precisely  In  point  and* 
•qnarely  upholding  the  power  of  the  Governor 
to  institute  this  suit.  The  case  is  State  ex  rel. 
Francia  P.  Fleminjt,  Governor,  v.  John  I*  Craw- 
ford, Secretary  of  State,  28  Fla.  441,  10  Sooth. 
118,  14  L.  B.  A.  253.  The  facts  are  these: 
The  Governor  appointed  Robt.  H.  M.  David- 
son United  States  Senator  to  succeed  Wilkin- 
son Call,  whose  term  expired  on  the  8d  of 
March.  1891.  This  appointment  was  made  dar- 
ing a  recess  of  the  Legislature,  and  was  to 
last  until  the  next  meeting  of  the  Legislature. 
The  OoTemoT  issued  the  commissi(Mi  and  signed 
it,  and  instracted  and  directed  the  Secretary 
of  State  to  seal  it  with  the  great  seal  of  the 
state  and  to  ooantersign  it  as  lequired  by  the 
Constltntioii.  The  Secretary  <rf  State  refused 
to  do  ^tber.  Afterwards  the  Ctoremor  iostmct- 
ed  the  Attorney  General  of  &e  state  to  insti- 
tute proceedings  for  a  writ  of  mandamus  to  re- 
quire the  Secretary  of  State  to  seal  and  counter* 
sign  said  commission.  The  Attorney  General 
refused  to  institute  the  proceedings,  and  the 
Governor  then  in  his  own  name,  in  order  to 
protect  the  public  interest  in  the  premises,  etc., 
sued  oat  a  writ  of  mandamus.  The  Secretary 
of  State  in  his  return  to  the  mandamus  denied 
the  power  of  the  Governor^  to  institute  the  emit, 
saying,  in  his  second  objection  (page  445  of  28 
Fla.,  page  118  of  10  South.  [14  L.  R.  A.  26S]). 
"that  the  relator,  the  Governor,  has  no  snch 
interest  in  or  relation  ti)  the  specific  act  lonsht 
to  be  enforoedt  upon  tbe  allegatkms  of  the  writ, 
as  and»rizes  or  jostlfieB  him  In  Instltutinf  tbia 
ptooeeding."  He  also  Insists,  third,  "that  the 
state  has  no  studi  interest  in  or  rdatioa  to  the 
spedfic  act  soo^t  to  be  enforced,  npon  the  alle* 
fatlons  of  the  writ,  as  aothorisea  the  institution 
of  tbe  proceeding  by  the  state,  or  on  its  behalf, 
or  by  or  on  relation  of  the  Governor  of  the 
state."  Tbe  opinion  of  tiie  coort  was  delivered 
by  Chief  Justice  Ran^,  one  of  the  greatest 
judges  this  country  has  ever  produced.  Re- 
sponding to  the  contentions  indicated,  he  said, 
for  a  unanimous  court: 

"It  is  also  contended  that  neither  the  state 
nor  the  Governor  has  any  such  interest  In  or 
relation  to  the  specific  act  sought  to  be  enforced 
aa  authorizes  or  justifies  the  institution  of  this 
suit  It  is  entirely  clear,  from  the  authorities 
(Marbury  v.  Madison,  1  Cranch,  187,  2  L.  Dd. 
60,  United  States  v.  Le  Baron,  19  How.  78,  16 
L.  Ed.  526,  and  Advisory  Opinion,  12  Fla. 
686)  and  what  has  bem  announced  in  preceding 
portions  of  this  <q>inion,  that  the  executive  or 
goremmoital  duty  of  ocMnpleting  a  eoDunisston 
is  not  consommated  until  it  has  been  sealed 
and  countersigned.  Eiven  admitting  that,  when 
a  commission  has  been  signed  and  delivered  by 
tbe  Governor  to  the  Secretary  of  State,  the  ap- 
pointee named  therein,  who  may  have  previously 
taken  the  oath  and  given  bond  or  done  any- 
thing necessary  to  justify  him  in  entering  Into 
the  office  upon  the  perfection  of  the  commission, 
has  such  a  private  interest  therein  as  givea  him 
a  status  to  require  through  the  instrumentality 
of  tills  writ  the  sealing  and  countersigning,  or 


admitting  that  the  ezecntlvi  power  of  revoking 
his  action  bis  passed  as  soon  as  a  Munnilssioa 
so  signed  has  been  delivered  to  the  Secretary, 
or  even  as  soon  as  it  has  been  signed  with  tbe 
intention  of  sudi  delivery,  these  positions  and 
concessions,  if  proper,  are  In  no  way  Incon- 
sistent with,  nor  do  they  affect,  the  interest  of 
the  public  in  the  appointment  and  commission- 
ing of  public  officers,  nor  do  th^  remove  tbe 
fact  that  the  Governor  is  diarged  with  the 
'care  that  the  laws  t>e  faithfully  administered.* 
Section  6^  art  4,  Constitution.  The  commis- 
sioning of  a  public  officer  is  not  at  any  staca  of  its 
progress  a  mere  matter  of  private  interast  The 
entire  pni)lle  are  directly  Interested  in  the  con- 
snminatltHi  of  his  appointment,  in  order  tliat 
he  may  perform  the  duties  of  Us  office,  vhldi 
duties  and  the  necesrity  of  the  performance 
thereof  to  the  public  account,  not  only  for  the 
appointment,  but  for  the  creation  of  the  office 
Itself.  Of  this  interest  of  the  public  in  having 
the  office  filled  and  commission  sealed  and  coon- 
tersigned,  or  completed,  so  tiiat  the  title  of  the 
office  sh^  vest  in,  and  the  performance  of  its 
duties  become  Incumbent  upon,  the  appointees, 
ttie  Governor  is  the  constitutionally  designated 
representative  or  trustee  of  the  people,  and  as 
such  he  has  the  right,  and  it  Is  his  duty,  to  take 
such  measures  as  will  secure  the  benefits  of  the 
same  to  the  people.  Tbe  duty  of  commissioniDg 
officers  cannot  in  reason,  nor  without  great 
detriment  to  the  public,  be  transferred  to  in- 
choate appointees.  If  it  la  thus  transferred, 
and  the  Secretary  of  Stats  shall  refuse  to  an- 
thwticate  anointments  whldi  tiie  GoTenuv 
may  deem  it  his  duty  to  make,  the  filling  of  offices 
wUl  depend,  not  npon  offldal  dnty,  but  on 
the  financial  ability  and  tbe  divpodtion  of  ap- 
pointees to  litigate.  It  will  ronit  to  the  pri- 
vate dtisen.  and  impose  np(m  private  resources, 
a  public  duty  which  the  Sapreme  Court  <tf  the 
United  States  and  oar  own  courts  tell  us  Is  not 
performed  until  the  commission  is  complete. 
Tbe  Governor,  in  presenting  the  petition  for 
this  writ,  has  acted  in  his  official  capadty  and 
in  behalf  of  the  state,  and  not  in  behalf  of  any 
private  interest.  In  Kentucky  v.  Dennison,  24 
How,  66,  97,  18  L.  Ed.  717,  it  Is  said:  'In  the 
case  of  Madraso  v.  Governor  of  Georgia,  1  Pet. 
110,  7  L.  Ed.  73,  it  was  decided,  that  in  a  case 
where  the  chief  magistrate  of  a  state  is  sued, 
not  by  his  name  as  an  individual,  but  by  his 
style  of  office,  and  the  claim  made  upon  him  is 
entirely  In  his  official  character,  tbe  state  itsdf 
may  be  considered  a  party  on  tiie  record.  This 
was  a  case  where  the  state  was  the  defendant 
The  practice,  where  it  is  plaintiff,  has  bees 
frequently  adopted  of  taing  in  the  name  of  the 
Governor  In  behalf  of  the  stete,  and  was,  In- 
deed, tiie  form  originally  used,  and  alwiyi 
recognized  as  the  suit  of  the  state.'  It  is  tbe 
settled  law  that  where  writs  of  mandamus 
issue,  as  they  may,  upon  the  rdation  of  a  pri- 
vate citizen,  to  compel  the  performance  of  a 
public  duty,  the  interest  in  wtiich  is  common  to 
the  whole  community,  the  state  is  the  real  plala- 
tiff.  State  ex  rel.  Scott  v.  Board  of  County 
Commissioners,  17  Fla.  707 ;  Hamilton  v.  State 
ex  rel.  Bates,  3  Ind.  452;  County  of  Pike  v. 
State  ex  rel.  Metz.  11  111.  202 ;  City  of  Ottawa 
T.  People  ex  rd.  Caton,  48  lU.  288 ;  People  ez 
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nl  Case  t.  GoUlu,  10  Weod.  (M.  T.)  56; 
People  ex  rel.  Stephens  v.  Halsey,  87  N.  Y.  344 ; 
State  ex  rel.  Rice  t.  Ooanty  Judge,  7  Iowa,  188, 
202.  The  apedal  interest  of  the  private  relator 
ia  Important  only  where  the  matter  Is  one  solely 
of  private  right  Whether  we  hold  the  state  or 
the  GoTernor,  as  the  chief  execatlve,  to  be  the 
real  plaintiff  In  this  case,  we  hare  no  doubt  of 
the  power  or  daty  of  the  Governor  to  act  State 
«x.  rel.  Mahan  v.  Dnbaclet,  22  Ilia.  Ann.  602." 

I  note  with  aatlifactlon  that,  among  the  many 
AUtiiorltleg  dted  by  Chief  Jastioe  Raney,  he 
fltrongly  relies  upon  State  ex  rel.  Mahan  w. 
Dabad^  22  La.  Ann.  602,  and  KentDcky  t. 
DenniMD,  24  How.  66.  16  L.  Sd.  717.  botb  of 
which  CMW  I  have  Teforrad  to  lapra;  qnotlng 
from  the  latter  the  Idntlcal  paragraph  which  I 
quoted.  I  add  ihia  audwrity  to  thow  formerly 
cited  as  one  <tf  tha  strat^Mt  and  best  reasoned 
eases  to  be  found  on  the  snbject 

The  real  matter  thus  submitted  lor  onr  de> 
cf  sion  by  tlw  MU  and  by  the  request  of  the  board 
of  control  and  of  the  Ooremor — the  one  con- 
trolling, fandamental  matter  for  decision — Is, 
was  the  contract  thus  made  an  illegal  contract! 
To  that  question,  which  has  been  from  first  to 
last  the  thing  around  which  public  interest 
<%atered,  I  shall  now  address  myself.  Before 
passing  to  that  precise  point  It  may  be  well 
simply  to  note  the  elonentaiy  proposition  that 
where  a  sovereign  state  is  seeking  to  enforoe  its 
rights — the  rights  of  the  entire  pe(^le — no  p«> 
cuniary  Interest  is  required  to  be.  shown.  This 
is  folly  settled  by  Missouri  v.  Illinois.  180  V.  B. 
208,  21  Sap.  Ct  S31.  45   L.   Ed.  497,  and 
Debs*  Case,  158  U.  S.  S64,  16  Sup.  Ct  900,  39 
li.  Od.  1002.  In  order  to  determine  whether 
this  contract  violated  ttie  pzovislona  of  tiw  Oon< 
stltudon  hereinafter  noted,  a  prdlmlnaiy  state- 
ment aa  to  the  histcor  ai  vnatM  leading  np  to 
th«  adoption  <tf  these  prortsions  la  absolutely 
•ential.  For  some  20  yean  prk>r  to  the  Con- 
fltitntion  of  1880  it  may  be  njd,  in  short  that 
the  liistoxy  of  the  treatmoit  of  the  convlctB  was 
a  history  of  cmeltles  and  bmnors.  and  infamies 
Bucfa  as,  fortunately  for  humanity,  have  rarely 
characterized  the  dealings  <rf  any  state  with  Its 
convicts.  The  convicts  had  been  hawked  about 
over  the  state  during  these  20  years,  and  worked 
on  farms  and  railroads  operated  by  lessees.  In 
both  instances,  the  dement  of  private  gain  on 
the  part  of  tiie  leasees  was  the  dominant  and 
controlling  factor  in  the  situation.  The  natural 
resttlt  f<^owed.  The  insatiable  cupidity  of  the 
lessees — the  auri  sacra  fames — blotted  out  all 
feelings  of  humanity,  and  the  situation  of  the 
helpless  convicts,  condenmed  to  punishment,  pre- 
sumably, for  the  diief  purpose  of  reformation, 
rapidly  became  such  as  to  exdte  the  pity  and 
arouse  the  horror  and  indignation  of  Christian 
men  and  women  throughout  thelengthand  breadth 
of  the  state.  It  is  useless  to  spend  time  reconnt- 
tag  these  horrora.  idcturing  this  daric  stain  upon 
the  fair  name  of  the  state.  The  matter  is  re- 


cent; tiie  air  is  still  edioUw  wlfli  Ow  ftdtal  of 

the  honors.  So  great  was  the  public  indigna- 
tion npon  the  aabject  tiiat  a  legislative  investi- 
gation of  the  convict  system  of  leasing  was  had 
in  1884,  which  resulted  in  a  shocking  revelation 
of  cruelties  prsctloed.  But,  strangely  enough, 
the  liegislature  could  not  be  brought  to  act 
The  Legislature  refused  to  make  any  investi- 
gation to  1886.  In  1888  the  Legislature  was 
compdled,  by  force  of  public  opinion  aroused 
by  more  recent  disclosures,  to  make  a  second 
Investigation,  which  resulted,  as  before.  In  a 
revelation  of  unspeakable  horrors.  But  this  In- 
vestigation, like  the  former,  was  followed  by 
legislative  inaction.  It  was  Impossible  to  get 
the  Legislature  to  put  into  the  shape  of  law 
what  tiie  people  of  the  state  demanded,  and  so, 
at  last,  the  people  in  tbdr  sovarelj^  capadty, 
assembled  in  constitotional  convoitlon,  In  1890 
determined  not  to  leave  this  matter  any  longw 
In  the  hands  of  the  Legislature,  which  had  thus 
signally  refused  to  act  In  the  face  of  overwhelm- 
ing evidence,  but  to  place  in  the  Oonstitntion 
itself,  the  o^nic  law  of  the  land,  t3ie  Inhibi- 
tions meant  to  put  an  end,  once  and  forever, 
to  the  brutalities  and  cruelties  of  the  convict 
leasing  system.  This  is  state  history,  known  to 
all  men,  and  which  will  not  be  challenged  by 
any  man  in  the  least  conversant  with  the  rea- 
sons impelling  the  constitotional  convention  to 
take  this  matter  out  of  Legislative  control,  and 
safeguard  it  forever  by  constitutional  ordinance. 
What,  now,  are  these  constitutional  provisions 
thus  Intended  to  forever  end  the  cruelties  and 
Infamies  of  the  convict  leasing  system?  They 
are  sections  228,  224,  and  225  of  the  Constitu- 
tion of  1890.  The  subject  of  these  sections  Is 
"The  Penitentiary  and  Prisons."  They  are  as 
follows: 

"Article  10.  The  PenitontlaTy  and  Prisons. 

**Sec.  223.  No  penitentlaiy  convict  shall  ever 
be  leased  or  hired  to  a«y  person  or  persons,  or 
corporation,  private  or  pnblic  or  quad  public,  or 
board,  after  December  81st,  A.  D.  1894,  save  as 
authorised  In  tb»  next  secticm,  nor  shall  any 
previous  lease  tee  hiring  of  convicts  extend  be- 
yond that  date;  and  the  Legislatoxe  shall 
abandon  the  system  of  sudi  Ieadi%  or  hiring  as 
much  sooner  than  tile  date  mentioned  as  may 
be  consistent  with  the  economic  safety  of  the 
state. 

"Sec.  224.  The  Legislature  may  autiioriie 
the  employment  under  stote  supervision  and 
the  proper  officers  and  employers  of  the  stote, 
of  convicts  on  public  roads  or  other  public 
works,  or  by  any  levee  board  on  any  public 
levees,  under  such  provisions  and  restrictions 
as  it  may  from  time  to  time  see  proper  to  Im- 
pose ;  but  said  convicts  shall  not  be  let  or  hired 
to  any  contractors  under  said  board,  nor  shall  the 
working  of  convicts  on  public  loada,  or  public 
.  works,  or  by  any  levee  board  ever  totorfers  with 
i  the  pEepaxatitm  f6r  w  the  cultivation  of  any 
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crop  whidi  it  mar  be  intended  shall  be  eoltf- 
Tated  by  the  said  cm^cte,  nor  interfere  with 
Que  good  manacemmt  ftf/the  state  term,  nor  pat 
the  state  to  any  expensew 

"Sec  226.  The  Lo^ature  may  place  the  con- 
Tiets  on  a  state  farm  or  farms  and  have  them 
worked  thereon  under  state  superrision  exclu- 
sively, in  tilling  the  soil  or  manufacturing,  or 
both,  and  may  buy  farms  for  that  purpose.  It 
may  establish  a  reformatory  school  or  schools 
and  provide  for  keeping  of  juvenile  offenders 
from  association  with  hardened  criminals.  It 
may  provide  for  the  commutations  of  the  sen- 
tence of  convicts  for  good  behavior,  and  for  the 
constant  separation  of  the  sexes,  and  for  the 
separation  of  the  white  and  bladt  convicts  as 
far  as  practicable,  and  for  reli^ona  worship 
for  the  convicts." 

The  first  thing  that  strikes  one  is  the  im- 
perative command  that  no  convict  should  ever 
be  leMed  or  hired  to  any  person  or  persons  or 
corporations,  private  or  public  or  quasi  public, 
after  December  31.  1804,  four  years  after  the 
adoption  of  the  Constitution.  The  second  thing 
which  arrests  attention  it  that  no  previous 
leasing  at  eon^cts  is  permitted  to  last  beyond 
that  date,  and  so  extrranely  quickened  was  the 
public  conscience  to  the  immediate  necessitT  of 
putting  a  lummary  end  to  tiie  leasing  of  con- 
victs that  the  last  clause  of  section  228  com- 
manded the  Legislature  to  abandon  the  leasing 
system  as  much  sooner  than  Dec^ber  31,  1894, 
as  would  be  bonsistent  with  the  economic  safety 
of  the  state.  The  one  great  thing,  standing 
out  aa  a  mountain  in  the  landscape,  was  the  im- 
perative command  to  the  Legislature  to  fix  its 
eye  on  a  positive  date,  December  31,  1894,  and 
to  forever  close  the  leasing  of  convicts  from  and 
after  that  date.  That  was  the  pole  star  of  the 
constitutional  convention  for  these  sections. 
Section  224  expressly  names  the  only  mode  in 
which  convicts  could  be  woiAed  after  the  date 
referred  to;  that  is  to  say,  on  public  roads,  or 
other  public  works,  or  public  levees — in  each  and 
every  instance  shutting  out  all  private  gain  by 
limitli^  the  labor  of  convicts  to  employment  on 
public  wo^.  And  to  sedulously  careful  were  the 
Constitution  makers  t6  shut  out  eveiy  form  and 
spedes  of  hiring  out  the  convicts  for  private 
gain  that  they  exprasly  forimde  the  hiring  of 
the  convicts  to  any  contractors  under  the  levee 
board,  and  in  addition  thereto  further  strin- 
gently and  etrictly  declared:  "Nor  shall  the 
working  of  convicts  on  public  roads,  or  public 
works,  or  by  any  levee  board,  ever  interfere  with 
the  preparation  for  or  cultivation  of  any  crop 
which  it  may  be  intended  stiall  be  cultivated  by 
the  said  convicts,  nor  Interfere  with  the  good 
management  of  the  state  farm."  The  crops  re- 
ferred to  here  are  plainly  and  manifestly  the 
crops  to  be  cultivated  on  the  convict  farm  or 
farms  provided  for  in  section  225-  This  section 
requires  the  Legislature  (for  the  word  "may*? 
here  dearly  means  "must'')  to  place  the  con- 


victs on  a  state  farm  or  farms  and  to  have  them 
worked  thereon  under  state  snpervisioo  ex- 
dnalvely.  It  was  tiwM  state  farms  wUch  tiie 
GonstitutloB  had  in  mind  when  it  used  the  lan- 
guage in  lection  224:  **Abj  crop  whidi  it  may 
be  intended  shall  be  cultivated  hj  the  said  con- 
victs. **  This  is  too  plain  for  dlscuesitMii  boUi 
from  the  wlide  spirit  and  scope  of  the  provi- 
sions, and  from  the  obvious  fact  that  the  idiraae 
"nor  should  the  working  of  the  convicts  on 
public  roads,"  etc.,  ever  "interfere  with  tilie  cul- 
tivation of  any  crop,"  etc.,  is  directly  connect- 
ed with  and  followed  by  the  phiase,  "nor  inter- 
fere with  the  good  management  of  the  state 
farm."  Any  layman  eould  see,  and  plainly  see. 
that  the  thought  was  that  the  primary  thing 
should  be  the  working  of  the  state  farms,  the 
cultivation  of  crops  on  state  farms,  and  that 
while  the  convicts  should  be  allowed  to  be 
worked  under  exduslve  state  supervision  on 
Btrictiy  public  works,  not  even  that  method  of 
woiUng  convicts  sbonld  be  permitted  to  inter- 
fere with  llie  dominant,  fundamental,  control- 
ling purpose  to  eoltivate  crops  on  state  farms. 
No  ingenuity  can  obscure  this  porpoae,  no  tech- 
nical subtlety,  no  soj^Uitlcal  refinement,  can 
keep  from  the  apprehoiBion  of  any  Just  reaaon- 
ing  man  this,  the  plain,  palpable,  inescapable 
meaning  of  the  Constitution  in  these  proviatona. 

Let  us  summarise  what  the  Conatltntton 
meant,  in  the  order  of  importance:  First. 
There  never  should  be  any  hiring  of  convicts 
to  any  private  person,  under  any  pretext 
whatever,  after  December  31,  18M.  Second. 
All  convicts  should  be  concentrated  on  state 
farms  after  December  31,  1894,  which  farms 
the  Legislature  must  buy.  In  the  Interim,  un- 
til these  farms  should  be  bought — the  interim 
between  December  31,  1894,  and  the  purchase 
of  such  farms — the  convicts  might  be  worked 
on  strictly  public  works,  under  exduslve  state 
nipervision.  Third.  But  such  working  of  con- 
victs on  purely  public  works  even  must  never 
Interfere  with  the  primary  object  of  the  Gonsti- 
tution,  the  (^tivation  of  crops  on  state  farms. 
That,  and  that  al<we,  Is  the  great  overdiadow- 
ing  purpose  of  the  Gcmstltntiott.  It  is  Uie  pur- 
pose stuuting  out  of  Uie  text  of  these  three  sec- 
tions is  audi  dear  and  commanding  rdi^  that  no 
one  can  fail  to  see  and  understand  tiiat  mdi 
is  the  purpose  of  the  Constltntlon.  It  was  most 
beautifully  said  in  argumrait,  1^  one  of  the 
most  accomplislied  gentlonen  and  one  of  the 
ablest  lawyers  in  this  or  any  other  state,  that, 
if  a  Switzer  should  be  told  that  his  country  was 
level,  he  would,  for  answer,  silently  point  to 
the  snow-capped  summits  of  the  Jungfrau  and 
the  Matterhom.  And  ju^t  so  here.  If  one  sbonld 
say  that  the  leasing  of  land  by  the  penitentiary 
board  of  control  was  lawful,  the  instant  and 
overwhelming  reply  would  be  to  point  to  sections 
223,  224,  and  225,  the  judidal  Jungfrau  and 
Matteriiom  of  this  situation.  Where,  in  these 
sections,  can  the  most  astute  counsel  find  an- 
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dioritj  fbr  leaalng  famut  Ko  mdi  phnn  m 
"leuliiK  famu'*  la  anrwhen  In  the  provisions, 
nor  waf  *neasbig  famu"  In  the  minds  ct  the 
ConBtltntkm  makeis.  The  veir  sonl  of  tiwsa 
ptoTlsions  was  In  direct  conflict  wldi  the  in- 
evitable resnit  of  leasing  farms,  wtieieonder  the 
private  lessor  woi^  state  convicts  for  his  pri- 
vate gain.  Is  it  possible  that  one  who  has 
grasped  the  spirit  and  pnrpose  of  these  pro- 
visions— tfae  absolute  shutting  off  forever  of  any 
means  whereby  private  persons  could  work  state 
convicts  80  as  to  make  private  gain  out  of  their 
blood  and  toil— could  ever  thereafter  admit  In- 
to  his  mind  the  conception  that  the  same  pro- 
visions anthorize  a  leasing  by  private  persons 
of  their  fanns  to  the  board  of  control  for  the 
purpose  of  working  state  convicts  on  such 
farms,  with  the  object  and  result  of  enriching 
them  through  private  gain  resulting  from  the 
ti^  of  the  state  convicts  7  Does  not  the  under- 
standing at  onoe  grasp  the  perfectly  antipodal 
astA  ntterly  Inhamumlons  pnrposes  tiios  at- 
tributed to  the  very  same  sectionB  of  the  Oon- 
stitntion?  To  my  mind  it  is  absolutely  unthink- 
able that  power  to  lease  a  farm  can  be  worked, 
by  any  sort  of  refinement,  out  t>f  provislotts  like 
these,  in  whose  fiery  and  Indignant-  bxeath  all 
effort  to  make  private  gain  ont  of  convicts'  sweat 
and  blood  dirivels  np  at  once.  It  certainly 
onght  to  be  unnecessary  at  this  time  to  cite  au- 
thorities to  show  in  what  spirit  courts  will  in- 
terpret constitutional  provisions.  There  is  a 
vast  difference  between  provisions  in  a  Couati- 
tntlon  and  provisions  in  a  statute;  that  differ- 
ence being  this :  That  a  Ckinstitution  is  a  Mag- 
na Gharta  of  the  people's  rights,  the  funda- 
mental law  of  the  land.  Intended,  not  for  short 
periods  of  time,  but  for  all  time.  And  as  a  to- 
suit  of  this  vast  difference  it  is  thoroughly  un- 
derstood that  prorisione  of  a  Constitution  should 
receive  a  bioad,  liberal,  and  comprehen^ve 
interpretation,  and  not  one  which  sticks  In 
the  letter,  bnt  kills  the  spirit,  of  the  instrument 
1  shall  refer  to  bnt  two  cans.  The  flnt  is 
Beck  V.  Allen,  68  Miss.  177,  in  which  Judge 
Campbell,  speaking  tor  the  oonrt.  said :  "Subtle- 
ty and  refinement  and  astuteness  are  not  ad- 
missible to  expiate  away  the  expression  of  tha 
sovereign  wilL  The  frame  rs  of  the  Conatitntion 
and  the  people  who  adopted  It  must  be  under- 
stood to  have  intended  the  words  employed  In 
tliat  erase'  most  likely  to  arise  from  them  on 
first  reading  them,"  This  doctrine  is  reaffirmed 
in  T.  &  M.  V.  R.  Co.  v.  Adams,  77  Miss.  194, 
24  South.  200,  317,  28  South.  056.  The  second 
is  the  magnificent  opinion  of  Cooper,  C.  J.,  in 
Ratiiff  V.  Beale.  74  Miss.,  at  page  261,  20  South. 
866,  34  L.  R.  A  472,  where  he  says :  "In  con- 
stming  the  Constitution  we  are  to  resort  to  such 
rules  as  would  aid  in  the  construction  of  the 
statute,  keeping  always  in  view  the  fact  that, 
while  statutes  descend  into  particulars  and  de- 
tails, Constitntfona  deal  usually  in  generalities 
and  fnmiiA  aknc  broad  lines  the  framework  of 


government  To  find  die  trm  "'"g  of  the 
languid  of  tha  Constitution  we  are  to  look  to  th« 
existing  body  of  tlM  law,  wbetlwr  common  or 
statutoiy,  to  former  Gonstitntions,  to  »*<"ring 
evils,  to  the  object  and  purposes  to  be  aooom- 
plisbed,  and  to  the  remedies  to  be  applied. 
Cool^  on  Constitutional  Limitations,  p.  70; 
People  V.  Chautauqua,  48  N.  T.  10 ;  Endlich,  In- 
ter. Stat  I  618."  That  "may"  should  be  read 
"must"  in  this  provision  is  clearly  demonstrated 
in  the  following  cases:  People  v.  Common- 
wealth, 22  Barb.  404;  Minor  v.  Bank,  1  Pet 
47.  7  L.  Ed.  47;  Railroad  Co.  v.  Walker,  frO 
Kan.  789,  82  Pac.  860 ;  Bansemer  v.  Mace,  18 
Ind.  27,  81  Am.  Dec.  844;  Blake  v.  Railroad, 
39  N.  H.  4S7;  Rogers  v.  Bowen,  42  N.  H.  103; 
Milford  V.  Orono,  80  Me.  629 ;  Low  v.  Dunham, 
61  Me.  666.  Those  cases  show,  what  is  ele- 
mentary, that  when  the  intention  so  requires  the 
word  "may"  should  be  Interpreted  as  mandatory, 
and  not  diteetozy;  and  when  then  is  a  great 
oonstitutiMul  sdieme  manifest,  as  here,  of  con- 
oentiatins  all  oMiTlcts  on  state  £amu  within 
four  years,  or  as  mneh  soonw  as  Qie  economic 
safsiT  of  the  state  would  permit  all  parts  of  the 
section  develoi^ng  the  sdioDM  should  be  con- 
strued In  aid  of  the  enforoemeut  of  the  sdiema. 

I  condode  that  tiiere  has  never  been  any 
oonstitntimal  authority  under  which  the  Leg- 
islature has  ever  had,  at  any  time  since  the 
adoption  of  the  Constitution  of  1890,  any  right 
whatever  to  lease  any  farm  from  any  private 
lessor.  It  follows,  as  a  matter  of  course,  ttiat 
section  3201  of  the  Revised  Code  of  1892,  in 
BO  far  as  it  authorises  the  leasing  of  convict 
farms,  is  a  palpable  violation  of  the  provisions 
of  the  Constitution  which  we  have  been  con- 
sidering. This  la  made  more  clear  by  a  con- 
sideration  of  the  last  clause,  providing  "that  all 
the  provisions  of  the  law  relating  to  the  peniten- 
tiary shall  apply  to  a  leased  term  and  to  any 
farm  provided  by  the  L^i8l|itnro  as  a  peniten- 
tiazy  or  a  part  of  It"  And  yet  how  ntteriy  In- 
oongruons  It  Is  to  contend  that  the  various  pro- 
visions contained  bi  the  statute  relating  to  the 
Tegulatitm  of  the  penitentiaiy,  and  to  the  state 
fsnns,  ooald  be  applied  to  these  leased  terms. 
The  act  of  18M  (Laws  1884,  p.  65,  a  76)  was 
in  execution  of  section  225  of  the  Constitution. 
It  looked  to  the  purchase  of  as  much  land  as 
was  necessary  to  cany  into  effect  the  constitu- 
tional scheme.  The  lai^  quantity  of  land  to 
be  purchased  and  the  precautions  thrown  around 
the  purchase  all  indicate  clearly  the  legislative 
intent  that  the  (arms  so  purchased  should  con- 
stitute the  penitentiary  farms  meant  by  the 
Constitution.  This  act  was  passed  Februaiy 
7,  1894,  and  tiie  Legialatare,  mindful  of  the 
fact  that  the  leasing  of  convicts  should  cease 
December  31st  of  that  year,  meant  to  provide 
for  the  immediate  purchase  of  farms  on  which 
the  convicte  could  be  concentrated.  At  that 
time  the  convicts  could  be  dealt  with  in  three 
ways:         In  the  penitentiaiy  proper,  then  in 
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JackMD,  wolfed  on  pabUc  wot^  or  employed 
in  opening  op  cultivatiDg  the  farmB  to  to 
be  bongbt  This  act  was  a  tardy  effort  on  the 
part  of  the  Legialatare  to  pat  into  execution 
the  mandate  of  the  Constitution  on  this  sub- 
ject. The  act  of  1800  (Laws  1900.  p.  63.  c.  50) 
by  necessary  implication  practically  repealed 
section  8201  of  the  Revised  Code  of  1892.  as 
well  as  Act  Feb.  7,  1894,  in  so  far  as  either  of 
tliese  acts  purported  to  anthorise  the  leasing  of 
farms.  Both  of  these  acts,  the  act  of  189i  and 
the  act  of  190O,  provided,  not  for  leasing,  but 
for  purduue,  of  farms;  die  qnantitr  of  land 
to  be  purchased  indicating  that  the  L^slatura 
had  at  last  determined  to  put  into  effect 
constitutional  scheme.  Section  4,  p.  65,  of  the 
latter  act  provided  that  "said  land  when  so  oc- 
cupied shall  be  cultivated  by  the  convicts  under 
the  care  and  control  of  the  board  of  control, 
and  shall  be  opened  up  for  cultivation  as  rapid- 
ly as  possible."  The  object  was,  not  primarily 
to  make  money  out  of  the  convicts,  but  to  safely 
keep  and  give  them  employmwt  in  opening  up 
and  cultivating  farm  lands.  Section  6,  p.  66, 
of  this  act  is  aa  follows; 

"Sec  6.  Nothing  in  this  act  shall  affect  or 
impair  any  contract  made  by  the  board  of  con- 
trol for  the  renting  or  leasing  of  land  for  the 
year  1900.  Said  contract  to  be  executed  as  here- 
tofore contracted." 

It  certainly  is  too  idaln  for  dictation  tSiat 
the  purpose  of  this  act  is  that  there  shall  never 
be  any  further  leasing  ot  lands  after  IQOa  It 
Is  ft  well-settled  rule  of  law  tiiat  an  expxeesed 
exception  contained  in  a  saving  clause  exdndes 
all  others.  Sutherland's  Statutory  GonstmctloD, 
I  828  ;  26  Am.  &  Eng.  Ebcy.  Law,  p.  723.  The 
argument  that  the  purpose  of  this  section  was 
simply  to  protect  existing  contracts  is  utterly 
untenable;  for  that  imputes  to  the  Legislature 
the  absurdity  of  supposing  that  any  saving 
clause  was  needed  to  protect  rights  vested  under 
existing  contracts.  The  plain  purpose  of  said 
section  was  to  forbid  the  leasing  of  farms  after 
the  end  of  the  year  1900.  Tliis  construction  is 
borne  out  by  the  fact  that  the  Legislature  In 
1902  (Laws  1902,  p.  32,  c.  86)  and  in  1901 
(Laws  1904,  p.  25,  c  24),  appropriated  f 200,000 
for  the  years  1902  and  1903,  and  for  the  years 
1904  and  1905,  "for  the  support  and  mainte- 
nance and  for  the  equlinnent  and  hniorovanent  of 
the  penitentiary  and  state  farms."  Undw  the 
terms  of  these  appropriations  made  by  the  Legis- 
latures of  1902  and  1004,  It  is  plain  tiiat  tb» 
board  of  control  had  no  authority  to  expad  a 
single  dollar,  ozc^  "for  the  snroort  and  main- 
tmance,  equipment  and  improvement  of  the 
penitentiaiy  and  state  farms."  How,  tlien,  can 
the  board  of  control  legally,  under  the  contract 
in  this  case,  exi>end  any  of  these  appropriations 
during  the  year  1000  for  "clothing,  feeding  and 
caring  for  the  convicts  and  paying  for  guards," 
as  expressly  required  by  the  terms  of  this  con- 
tract? One  otbM  observattm  should  be  made 


here,  quite  significant  and  Important,  and  that  ia 
this;  That  while,  as  stated,  not  a  single  lease 
made  by  the  board  of  control  since  the  Consti- 
tution of  1890  is  valid  and  legal,  this  particular 
contract  would  be  plainly  invalidated  and  illegal 
by  the  operation  of  said  act  of  1900  repealing 
the  provisions  of  section  3201  of  the  Code  at- 
teutpting  to  authorise  a  lease  of  farms.  So  that 
this  contract  stands  stripped,  not  only  of  any 
constitutional  validity,  but  also  of  any  statntoiy 
validity,  and  the  board.  In  making  it,  violated, 
not  only  the  Constitution,  but  the  act  of  190a 

Qreat  steess  Is  placed,  in  the  argnmnt  at  t3i» 
bar,  upon  tba  alleged  rect^ition  of  tSuM 
leases  of  state  fanns  1^  State  Legislatures  and 
department  officers  for  a  series  of  some  12  years 
paaL  This  was  precisely  the  same  argument 
that  was  made  In  the  case  of  Adams  v.  Y.  ft 
M.  V.  R.  Co.,  77  Miss.  194,  24  South.  200,  317, 
28  South.  9S6,  60  L.  B.  A.  S3.  Many  Govern- 
ors were  said  to  have  acquiesced  In  the  exemp- 
tion of  the  railroad  from  paying  taxes,  many 
Legislatures  were  said  to  have  recognised  it,  all 
the  tax  collectors  of  the  counties  through  -whidi 
the  railroad  ran  were  alleged  to  have  recognized 
the  exemption,  and  all  that  could  possibly  be 
made  out  of  that  sort  of  argument,  to  wit,  that 
the  Jodldal  function  of  interpreting  the 
validity  of  an  exemption  statute  could  be 
delegated  to  and  exercised  by  Oovemors,  Jj6g- 
islatures,  tax  collectors,  and  d^Murtment  offi- 
cers; was  most  forcibly  presented.  The  con- 
tention was,  of  course,  disallowed  by  this  court, 
which  decision  was  unanimously  affirmed  by  the 
Supreme  Court  of  the  United  States.  It  is  not 
tbe  function  of  Oovetnors,  or  Legislatures,  or 
tax  collectors,  or  departmwt  officers,  to  construe 
and  interpret  tlie  provisions  of  a  Ocmstltution 
or  a  statute.  That  is  the  sole  and  exclusive  pie- 
roeative  of  the  Judicial  tribunals  of  the  land. 
Interpretation  and  construction  of  constitutional 
and  statutory  provisions  are  things  exclusivdy 
Judicial  in  their  natare.  Nor  Is  there  anything 
in  the  talk  about  the  practical  construction  by 
these  department  officers,  or  Legislatures,  or 
Oovemors,  for  12  years,  or  any  other  period  of 
time,  estopping  the  sovereign  state  in  the  courts 
of  the  country  from  having  a  contract  declared 
violative  of  the  Constitution  and  laws.  Au- 
thorities could  be  multiplied  by  the  score  to 
that  effect  I  content  myself  simply  with  a 
reference  to  the  following  on  ttiat  proposition : 
26  A.  ft  E.  Gncy.  Law,  480 ;  State  v.  Brewer, 
64  Ala.  287;  Haehnlen  v.  GonL.  63  Am.  Dea 
602;  State  t.  Sponangle,  46  W.  Va.  415.  82  S. 
B.  288,  43  L.  B.  A.  727;  State  v.  Cit7  of  Co- 
lumbia (Tenn.  Cb.  Am-)  62  S.  W. 611 ;  Timber^ 
lake  V.  Brewer,  69  Ala.  108 ;  Long  v.  HcDowdl, 
107  Ky.  14,  63  8.  W.  812;  Worth  v.  Stewart, 
122  N.  O.  258,  29  S.  E.  679;  Com.  v.  Bank,  10 
Pa.  442;  Com.  v.  Carter  (Ky.)  65  S.  W.  701. 
The  very  utmost  that  could  ever  be  claimed  for 
what  is  called  the  practical  constmctioo  of  a 
constitutional  or  statatoi?  provisiiui  fay  any 
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otber  tfaaa  the  Judicial  d^rtment  is  limplr 
tliat  it  may  bare  mdi  merely  permiadTe  fonse 
ae  the  ooorta  may  aee  proper  to  give  it.  In  eaw 
of  dfmbtfnl  conatinetion ;  but  in  caeee  wliere 
there  is  no  room  for  ecmstrnction,  on  any  reason- 
able view  either  of  the  oonstltnttonal  or  stat- 
utory proTislona,  even  socfa  merely  peraaaslve 
force  becomes  valueless.  Xt  all  comes  bat^  In* 
evitably,  as  a  thoosand  times  decided,  to  the 
plain,  fQDdamental  propoBltlon  that  it  Is  the 
function  of  the  coarta,  and  their  exclarive  fnnc- 
tioQ,  to  conetme  and  Interpret  the  CouBtitution 
and  statutes,  and  that  it  is  never  the  fuoctioQ  of 
inferior  bodies,  or  Legialatuiea,  or  Governors, 
to  trench  upon  the  exclusive  province  of  the 
judidary  by  assuming  to  themselves  the  judi- 
cial function  of  snch  interpretation  or  constmc- 
tioD.  The  very  principle  so  labored  in  the  opin- 
ion of  the  majority  as  to  the  independence  of 
the  separate  departments  of  the  government  it- 
self sternly  repels  the  claim  of  any  bnt  the 
courts  to  exercise  the  jodicial  foncticm.  It 
certainly  ought  to  be  dear  to  the  slmple&t  nn^ 
derstanding  that  no  constroction  of  a  Gonstlta- 
tion  or  a  statute  br  ezecative  or  departmental 
officers  who  nnwarrantedly  assnme  to  themselves 
the  Judicial  prerogative,  for  however  long  a 
period  indulged,  can  sanctify  a  plain  and  pal- 
pable violation  of  the  fundamental  law  of  the 
land. 

In  all  that  I  have  so  far  said,  It  will  be  ob- 
served that  I  have  dealt  with  the  contract,  treat- 
ing it  B.B  a  lease  of  land.  I  have  done  so  be- 
cause to  treat  it  as  a  lease  of  land  is  to  put  the 
matter  in  the  strongest  light  possible  for  the  ap- 
pellants. Bnt  there  is  another  view  of  this  con- 
tract, taken  by  the  learned  chancellor  in  the 
court  below,  and  which  a  fair  constmctlon  of 
all  its  terms  fully  warrants,  and  that  is  that 
this  contract  has  been  bo  unfortunately  phrased, 
if  it  was  meant  to  be  a  lease  of  land,  that  In 
reality  Its  terms  show  it  to  be  nothing  else  than 
a  leasing  of  convicts.  The  position  of  the 
learned  diancellor,  as  I  nnderstand  it,  Is  that 
the  tilings  to  be  done  onder  and  in  pnrsnanoe  of 
the  contract,  as  gathered  from  the  essential 
terms,  demonstrated  tiiat  it  was  nothing  more 
nor  less  tiban  a  hiring  of  convicts.  In  order 
that  this  view  may  be  fully  apprehended,  the 
reporter  will  set  out  in  full  the  opinion  of  the 
chancellor  In  this  case.  I  only  desire  to  say  in 
respect  'to  this  view  that  I  think  it  is  fully  borne 
out  by  the  very  clear  and  able  opinion  of  the 
chancellor,  which  needs  no  support  from  me. 
Of  course,  all  the  world  knows  that  a  leasing  of 
convicts  would  be  in  plain  violation  of  the 
Constltntion.  I  have  thus  endeavored  to  meet, 
and  answer  folly,  first,  the  objection  that  the 
chancery  court  had  no  jurisdiction  to  Issue  this 
injunction  because,  as  alleged,  it  was  an  effort 
to  control  and  direct  the  discretion  of  the  board 
%f  control,  and,  second,  that  the  chancery  court 
had  no  Jurisdiction  to  entertain  luit  because,  as 


alleged,  the  Governor  had  no  power  to  initiate 
the  litigation ;  and  I  have  endeavored  to  demon- 
strate, and  I  think  I  have  OeBnautnted,  that 
the  contract  la  an  Ulegal  emtract,  bacftcue  it 
violates  both  the  Constitution  and  the  laws,  and 
also  because,  whatever  may  have  been  tiie  in- 
tention ct  the  framers  of  tiie  contract,  they 
have  certainly  so  worded  It,  and  not  only  so 
worded  it,  but  made  Its  terms  snch,  as  that  it 
is  clearly  not  a  lease  of  land,  but  a  hiring  of 
convicts,  which  all  the  world  knows  is  uncon- 
stitutional. I  must  express  my  profound  and 
emphatic  dissent  from  every  conclasion  reached 
by  the  majority  of  the  court  in  this  case.  I  re- 
gret the  decision  as  one  deplorable  from  every 
point  of  view.  It  magnifies  the  board  ot  con- 
trol, and  depreciates  the  dignity  and  power  and 
authority  of  the  office  of  Governor,  the  dilet 
executive  of  the  stete.  But  amxmg  otiier  things 
is  tiiii  dedsion  d^iloraUe  in  view  of  the  plain, 
bald  fact  tiut,  diKMiIng  the  eaw  on  tlw  ground 
that  the  Governor  has  no  power  to  sue  and  that 
the  Attorney  General,  althcnit^  he  has  refused, 
ai  stated  at  the  bar,  to  file  tiie  bill,  is  tiie  only 
proper  party  in  this  state  to  bring  this  suit, 
tlie  majority  of  this  court  thus  decide  that  the 
state  has  no  remedy  whatever  to  test  the  legality 
of  this  contract,  but  must  submit  to  its  enforce- 
ment, helpless  and  powerless.  I  emphatically 
decline  to  join  in  the  announcement  of  an; 
such  doctrine.  The  result  of  the  decision  is 
liound  to  be  that  no  suit  can  ever  be  instituted, 
where  the  public  Interesto  are  concerned  in  this 
stete,  except  by  the  Attorney  General,  even 
where  the  Attorney  General  refuses  to  bring  suit, 
which,  of  course,  means  that  the  sovereign  state 
and  all  fto  great  public  Intoreati  depend  absolote* 
ly  opon  the  mere  will  of  tiie  Attorn^  General. 
How  my  Br«tiiren  can  indulge  In  such  grave 
appreheosions  as  to  the  danger  to  the  common- 
wealth from  recognliing  the  Goremor's  power 
merely  to  Instltoto  a  salt,  and  yet  fall  to  realise 
tiie  astounding  sitoation  In  which  th^  leave  the 
state  and  Ite  rights  at  the  mercy  of  the  Attor- 
ney General,  even  though  be  should  refuse  to 
sue,  is  something  extremely  difflcnlt  for  me  to 
understand. 


70BDAK  T.  STATO. 
(Supreme  Ooort  of  Hisrisrippi.  Jan.  29,  1906.) 

WEAPOKS— CABBTinO  GONCaALEO— Pbosbcu- 

Tion— SuPTiciEwcT  or  ArnuAvir. 

An  affidavit  charging  that  defendant  carried 
a  deadly  weap<m,  to  wit,  a  pistol,  concealed  on 
his  person,  etc,  but  not  charging  that  it  was 
unlawfully  carried,  was  fatally  defective. 

[Ed.  Note. — For  cases  In  point;  see  ToL  48, 
Cent  Dig.  Weavons,  |  2&] 

App«il  from  Oircult  Gmirt^  Lee  Oonnty; 
B.  O.  Sykes,  Judge. 

William  Jordan  was  oonTicted  of  cftrrying 
a  deadly  weapon,  and  a4n>Mlik  Beversed. 
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L.  P.  Hftley.  for  appellant  Vu  Y.  Fletetkor, 
Aaat  Atty.  Gen.,  for  the  State. 

OALHOON,  J.  The  affldarlt  an  which  this 
prosecution  la  based  la  that  the  defendant 
"did  carry  a  certain  deadly  weapon,  to  wit, 
a  pistol,  concealed  on  bla  person,  against  the 
statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  state 
of  Mlsalaslpp],"  omitting  the  word  "unlaw- 
fully." The  motion  to  quash  this  should 
hare  been  sustained.  It  la  entirely  lawful  to 
carry  a  pistol  In  some  Instances,  and  the  fail- 
ure of  the  affidavit  to  charge  that  It  was  nn- 
lawfully  done  Is  a  fatal  defect  It  chaises 
no  offense,  and  perjury  could  not  be  sustain- 
ed against  any  witness  who  might  testis 
falsely  in  the  case.  Henry  v.  State,  S3  Ala. 
389;  Perry  v.  People,  14  111.  496;  Greer  t. 
State,  50  Ind.  267,  19  Am.  Rep.  708;  Scndder 
T.  State,  62  Ind.  18;  State  t.  Whltaker,  86 
N.  C.  668.  Our  state  has  been  strict  In  re- 
quiring a  valid  charge  against  the  citizen. 
Loulsnile  R.  Co.  v.  Pool,  72  Miss.  490,  10 
South.  753;  Rlggs  T.  State,  26  Miss.  51.  The 
affidavit  was  not  asked  to  be  amended  hy  the 
state. 

Reversed  and  remanded. 


HIBBLER  V.  STATE. 
(Supreme  Court  of  Hississippl.  Jan.  29,  1906.) 

HOHICIDE— AseAITLT  WITH  IllTXMT  TO  KlU>- 

ESBENTIALS  OF  OfTENSE. 
To  sustain  a  conviction  of  asaaalt  with  In- 
tent to  kill  by  shooting,  it  most  appear  beyond 
a  reasonable  doubt  that  defendaot  fired  the  shot 
of  his  malice  aforethought  not  In  self-defense, 
with  the  deliberate  deiign  to  effect  the  death  of 
the  person  Sred  at  and  that  in  view  of  the 
distance  from  which  the  gun  was  fired  and  the 
ammunition  used,  the  gun  was  a  deadly  weap- 
on ;  and  a  charge  that  If  defendant  shot  with 
deliberate  design,  not  in  self-defense,  and  the 
gUQ  at  the  distance  it  was  fired  was  likely  to 
produce  deatli.  it  will  be  presumed  that  he  In- 
tended to  kill,  la  erroneous. 

[Ed.  Note. — Vtxi  cases  In  point  see  vol.  26^ 
Cent  Dig.  Homicide.  |f  110-114,  587,  688.] 

Appeal  from  Circuit  Court  Lafayette 
County;  J.  B.  Bootbe,  Judgow 

Bruce  Hlbbler  was  conWcted  of  an  ananlt 
with  Intent  to  kill,  and  appeals.  Reversed. 

Appellant  assigns  as  error  the  action  of 
the  court  in  giving  the  following  iDStructlon: 
"The  court  Instructs  the  Jury  for  the  state 
that  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
with  deliberate  design  shot  at  Monroe  Pat- 
terson, not  In  self-defense,  either  real  or  ap- 
parent, and  that  the  gim  at  the  distance  It 
was  fired  would  likely  produce  death,  then 
the  presumption  of  law  is  that  be  Intended 
to  kill  the  said  Monroe  Patterson,  and  the 
Jury  should  find  the  defendant  guilty  as 
chained  In  the  Indictment;  but  If  the  Jury 
believe  that  the  gun  was  so  loaded  that  it 
would  not  Ukely  produce  death  at  the  dis- 
tance It  waa  fired,  but  that  the  defendant  was 


not  shooting  In  self-defense,  either  real  or 
apparent  then  the  defendant  would  be  guilty 
of  assault  and  battery  only,  and  the  form  of 
their  verdict  should  be,  'We,  the  Jury,  find 
the  defendant  guilty  of  assanlt  and  battery 
only.'  '* 

Klmbnmgta  &  Thomlson,  for  mpellant  R. 
v.  Fleteber,  Asst  Attj.  Gml,  for  Uie  State. 

TRULY,  J.  The  lastroctlon  for  the  state 
is  fatally  erroneous.  It  charged  the  Jury  to 
return  a  verdict  of  guilty  as  charged  if  tb^ 
believed  in  the  existence  of  .a  mere  l^al  pre- 
sumption. This  Is  not  the  law.  To  sustain 
a  conviction  of  the  felony  charged  In  this 
case,  the  Jury  must  believe  from  the  evidence 
beyond  a  reasonable  donbt  that  appellant 
fired  the  shot  of  his  malice  aforethought  not 
In  self-defense,  with  the  deliberate  design  to 
^ect  the  death  of  the  persmi  fired  at  and 
that  under  the  circumstances  in  evidence,  the 
distance  from  which  the  gun  was  fired  and 
the  ammunition  used  Mug  considered,  the 
gun  was  a  deadly  weapon.  Richardson  v. 
State  (Miss.)  28  South.  817.  The  Instruction 
la  defective  In  other  particulars,  but  the  ^ 
ror  pointed  out  is  fatal 

Berened  and  rananded. 


CALDWELL  V.  STATE. 

(Supreme  Court  of  Miaaisslppl.  Jan.  29,  1906.) 

Cbiuinal  Law— Pbevkntioh  or  Gauu— Ss- 
dmiTT  roB  Good  Behaviob. 
Under  Rev.  Code  1882,  |  1489,  authorising 
the  court  to  require  a  person  convicted  of  an 
offense  to  enter  into  a  bond  to  be  of  good  be- 
havior, the  court  may  require  one  convicted  for 
the  third  time  of  retailing  Intoxicants  to  enter  . 
into  a  bond  to  be  of  good  behavior. 

Appeal  from  Circuit  Court  Montgomery 
County;  J.  T.  Dunn,  Judge. 

Frank  Caldwell  was  convicted  of  unlaw- 
fully retalllDg  Intoxicants,  and  he  appeals. 
Affirmed. 

See  37  South.  816. 

Frank  Caldwell  was  Indicted  for  unlawful 
retailing  of  intoxicants,  and  found  guilty  by 
a  Jury,  and  In  addition  to  the  Jail  sentence 
and  fine  Imposed  the  court  required  him  to 
give  a  bond  "to  keep  the  peace  and  be  of 
good  behavior."  The  def^idaat  appeals,  as- 
slgnlug  as  error,  among  others,  this  .actloa 
of  the  court 

Hill  ft  Knox,  for  appellaiit  R.  T.  Fletch- 
er, Asst  Atty*        for  the  State. 

CALHOON,  J.  This  man  seems  to  be  a 
pertinacious  violator  of  law.  This  is  his 
third  conviction  of  unlawful  retailing.  Un- 
der this  condition  the  court  had  the  right 
under  Rev.  Code  189%  1 1489,  to  require  bond 
of  him  "to  keep  the  peace  and  to  be  of  good, 
behavior,"  which  it  did.  The  bond  explraa  at 
the  time  limited  from  its  datsw 

Affirmed. 
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FRAN0I8  T.  STATE. 
(Sapreme  Coart  of  Miasiflrippl.  Jaa.  20,  1906.) 

1.  Labcent— EviDEKOB— Yaluk  or  Pbopibtt. 

In  a  proaecatlon  for  gnrnd  larceny,  the 
evid«tice  must  show  beyond  all  reasonable  doubt 
that  the  property  taken  was  of  Taioe  sufficient 
to  conatitnte  tbe  ofEoiae  of  grand  lazcany. 

[Eld.  Noteb— For  caiM  In  point.  Me  vol.  82, 
Cent.  Dig.  Larceny,  |  164.] 

2.  Saicb— StrancisitCT  ot  Evideho. 

In  a  prosecution  for  arand  larceny,  evidence 
hM  inaumcient  to  show  that  the  property  takoi 
was  of  the  Talne  of  926,  as  Teoalred  hy  statute 
in  order  to  constitate  the  cafense  of  grand 
larceny. 

Appeal  from  Circuit  Coort,  Harrison 
Goanty;  W.  T.  McDtniAld,  Judge: 

Rufns  Francis  was  convicted  of  grand 
larceny,  and  appeals.  BeTersed. 

The  Indictment  charges  the  larceny  of 
certain  Jewelry  of  the  Talae  of  $482;  but  the 
owner  of  the  jewelry,  when  placed  upon  the 
wltDCss  stand,  though  testifying  to  the  loss 
of  a  large  amount  of  Jewelry,  only  placed  a 
valuation  on  certain  pieces,  amounting  In  the 
a^rregate  to  916.26,  and  the  Jewelry  was  not 
before  the  Jury  for  their  Inspection.  The  de- 
fendant on  appeal  assigned  as  error  the 
fact  that  the  value  of  the  property  alleged 
to  have  been  stolen  was  not  provm  to  be  as 
much  as  $26,  as  required  by  statute  to  sustain 
a  conviction  of  grand  larcei^. 

W.  H.  Maybin,  for  appellant  S.  Y.  Fletch- 
er, Asst  Atty.  Oen.,  for  the  State. 

WHITFIELD,  G.  J.  In  view  of  the  rule 
that  evidence  to  show  the  value  of  tibe  proper- 
ty  in  grand  larceny  to  be  of  tito  amount  re- 
quired In  that  charge  must  show  sndi  value 
beyond  all  reasonable  doubt,  this  ease  must 
aa  the  testimony  on  that  point  be  reversed, 
and  a  new  trial  awarded.   So  mdavL 


RAIFORD  V.  STATE. 

(Supreme  Court  of  Mississippi.  Jan.  29,  1906.) 

Tbespass—Isstjbs— Title  to  Laud. 

In  a  prosecution  for  going  on  inclosed  land 
after  notice  not  to  do  so,  when  the  land  la  In 
the  possession  of  another,  in  violatimi  of  Code 
1892,  S  1320,  the  title  to  the  land  ia  not  in- 
volved. 

[Ed.  Note. — For  caaes  in  point,  see  voL  46, 
Cent.  Dig.  Trespass,  S  166.] 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty;  J.  R.  Enochs,  Judge. 

John  F.  Raiford  was  convicted  of  going  on 
certain  inclosed  premises  without  consent  and 
after  being  notified  not  to  do  so,  and  he  ap- 
peals. Affirmed. 

Code  1892,  I  1320,  under  which  the  prose- 
cution was  had.  Is  as  follows :  "If  any  per- 
son shall  go  upon  the  Inclosed  land  of  anotb- 
er  without  his  consent,  after  having  been  no- 
tified by  such  person  or  his  agrat  not  to  do 
so,  either  personally  or  by  published  or  post- 
ed notice,  or  shall  remain  on  such  land  after 
a  request  by  snch  parson  or  his  agent  to  de- 
part, he  aball.  up<m  conviction,  be  fined  not 
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more  than  fifty  dollars  for  such  offense.  The 
provisions  of  this  section  shall  apply  to  land 
not  Inclosed  where  the  stock-law  is  now  In 
force."  The  record  discloses  the  fact  that 
O.  A.  Hamilton,  who  was  the  prosecutor  in 
the  court  below,  went  Into  possession  by 
homestead  entry  firom  the  United  Statra 
government  of  the  land  In  question  and  made 
certain  improvements  thereon.  Raiford  con- 
tested his  entry,  and  at  the  time  of  the  trial 
of  this  case  In  the  court  below  the  contest 
was  still  pending  on  appeal.  Part  of  the  prem- 
ises which  Hamilton  claimed  was  unlnclosed, 
and  on  this  unlnclosed  part  Raiford  had  erect- 
ed a  bouse  and  leased  It  to  a  tenant,  Rowell. 
The  Inclosed  portion,  which  Hamilton  had 
Improved,  was  being  cultivated  by  lilm  and 
one  Rllas,  who  lived  there  with  Hamilton's 
consent,  and  while  Hamilton  was  plowing 
in  the  field,  Raiford,  with  a  companion,  open- 
ed the  gate  and  let  down  the  bars  and  came 
on  the  inclosed  premises  with  a  horse  and 
plow  and  began  plowing.  Hamilton  warn- 
ed him  not  to  come,  and  told  him  that  he 
lived  there  and  claimed  this  as  bis  residence, 
and  If  he  did  not  leave  he  would  resort  to 
legal  measures  and  have  him  ejected.  Rai- 
ford refused  to  go,  claiming  that  he  bad  per- 
mission of  Rowell  to  go  upon  the  property, 
as  Rowell  was  his  tenant,  and  that  be  also 
had  the  permission  of  Rllas  to  come  upon  the 
Inclosed  portion,  which  Rllas  was  working. 
Hamilton  went  before  a  Justice  of  the  peace 
and  made  affidavit  against  Raiford  under 
section  1320.  On  the  trial  of  the  case  In  the 
circuit  court,  after  the  evidence  for  the  state 
was  in,  the  defendant  asked  for  peremptory 
Instruction,  which  was  refused.  Raiford 
testified  in  his  own  behalf,  and  offered  in 
evidence  the  contract  between  him  and 
Rowell,  which  was  read  to  the  JU17  over 
the  objection  of  tho  state.  He  then  offered 
in  evidence  a  certificate  of  entry  and  receipt 
of  the  receiver  of  public  moneys  and  docu- 
mentary evidence  of  the  contest  In  the  land 
department,  all  of  which  was  excluded  by 
the  court,  and  defendant  excepted.  The  case 
went  to  a  Jury,  and  a  verdict  of  guilty  was 
returned.  From  a  Judgment  on  this  verdict, 
Raiford  appeals,  assigning  as  oror  the  ac- 
tion of  the  court  in  refusing  to  grant  him 
a  peremptory  iiutructlon  and  in  refusing  to 
permit  the  evidence  relating  to  title  to  prop- 
erty to  go  to  the  Jury. 

Uclntosh  Bros,  and  Corl^  A  Sbarbrough, 
for  appellant  Watklns  A  Watklns  and  R. 
T.  Fletcher,  Asst  Atty.  Gen.,  txa  the  State. 

CALHOOM,  J.  The  verdict  of  the  Jury 
puts  appellant  precisely  in  the  category  de- 
nounced by  Code  1692,  S  1320.  The  statute 
applies  to  persons  going  on  inclosed  land 
aftw  notice  not  to  do  so,  when  the  land  Is 
in  the  possession  of  another,  and  title  is  not 
Involved.  Knight  v.  Stete,  64  Miss.  802,  2 
South.  262.  Possession  can  be  ousted  prop- 
erly only  by  legal  proceedlncs  terminated 
by  process. 

Afllrmed. 
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rrHOMAS  «t  aL  T.  COWIN. 
(Bnprema  Court  of  Alabama.  Jan.  17»  1906.) 
Vbmdob  aud  Pubchaskb— Emcr  or  Vbhd- 

OB'B  WBOKO— BonA  FIDK  FUBGHABKBS. 

Under  Acta  1880-87,  p.  93.  making  it  a 
misdemeanor  for  the  owner  of  landa  to  surrey 
a  plat  and  sell  tlie  same  in  violation  of  the 
terms  <A  the  act  the  fact  that  the  ownw  of 
land  Plata  and  sdls  the  same  otherwiae  than  in 
accordance  with  the  prorisionB  of  the  act  does 
not  affect  the  title  of  an  innocent  porcltaser. 

Appeal  from  City  Court  of  Birmlngbam; 
0.  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

BiU  by  Cornelia  Cowln  against  Eate  Thorn* 
as  and  others.  From  a  decree  oTerrullng  a 
demurrer  to  the  bill,  defendant  qnieali.  Af- 
firmed. 

Webb  &  Amason,  for  appellant  Smith  & 

WllUama,  for  appellees. 

DBNSON,  J.  The  purpose  of  the  bill  In 
this  case  is  to  have  a  dower  interest  carved 
out  of  the  real  estate  described  and  set  apart 
to  the  widow,  the  complainant  In  the  bill. 
The  bill  arers  that  the  husband  was  seised  In 
fee  of  the  land  described  during  the  cover- 
ture, and  that  the  complainant  has  never,  by 
conveyance  or  otherwise,  aliened  or  relin- 
quished her  right  to  dower  In  the  same.  The 
bill  was  demurred  to,  and  motion  made  to 
dismiss  the  same  for  want  of  equity.  Both 
the  demurrer  and  the  motion  were  overruled, 
and  from  this  decree  the  present  appeal  ia 
prosecuted. 

The  averments  of  the  bill  undoubtedly  give 
It  equity.  The  demurrer  proceeds  upon  the 
theory  that  the  bill  shows  that  the  lot  out  of 
which  It  is  sought  to  carve  the  dower  interest, 
and  which  was  sold  and  conveyed  to  the  hus- 
band of  the  complainant  during  his  life,  was 
a  lot  in  a  survey  which  had  been  surveyed 
and  platted  or  mapped  by  the  owner,  but  not 
in  accordance  with  the  provisions  of  the  act 
of  February  28,  1887  (Acts  1886-87,  p.  93), 
and  that,  in  violation  of  said  act,  which  by 
section  7  (page  90)  imposed  a  penalty  on  the 
owner  of  the  land  for  such  violation,  the 
contract  of  sale  was  void,  and  consequently 
passed  no  title  from  the  vendor  to  the  vendee. 
The  act  in  question  did  not  declare  the  con- 
tract made  In  violation  of  its  provisions  void, 
but  made  It  a  misdemeanor  for  the  owner  of 
lands  to  survey  and  plat  and  sell  in  violation 
of  the  terms  of  the  said  act  It  was  never 
Intended  that  it  should  operate  as  a  snare 
for  the  innocent  purchaser.  The  prohibition 
and  the  penalty  are  expressly  directed  against 
the  owner  of  the  land  who  violates  the  stat- 
ute. On  well-settled  principles,  when  the 
statute  makes  the  doing  of  an  act  a  misde- 
meanor, the  contract  arising  out  of  the  act 
is  not  enforceable;  "yet  it  is  subject  to  this 
qualification:  that,  although  the  Legislature 
may  forbid  the  doing  of  a  particular  act,  a 
party  not  a  privy  to  it  or  Involved  In  the 
guilt  of  the  transaction,  may  recover  of  the 
guilty  actor,  unless  the  act  itself  ia  void." 


Brooklyn  Life  Ins.  Co.  t.  Bledaoe,  IS  Ala.  638; 
Whetstone  t.  Br.  Bank  of  MontKomery.  9 
Ala.  676. 

In  the  case  cited  by  counsel  for  appellants, 
the  attempt  was  by  the  guilty  actor  to  en- 
force a  contract  made  In  violation  of  the 
Btatnte.  So  far  as  the  record  shows,  Gowln, 
the  husband  of  the  complainant,  was  an  In- 
nocent purchaser  and  vendee,  and  in  no  sense 
"Involved  In  the  guilt  of  the  transaction." 
And  the  same  may  be  said  as  to  his  Immedi- 
ate vendor,  Houston.  We  feel  no  hesitancy 
In  declaring  that  by  the  conveyance  to  Hous- 
ton, and  from  Houston  to  Cowln,  the  legal 
title  to  the  land  in  question  passed  to  the 
latter.  The  deed  is  not  void  for  uncertainty 
in  description.  It  clearly  falls  within  that 
class  covered  by  the  doctrine  of  *^d  certum 
est  quod  certam  reddi  [ratest.*' 

We  find  no  error  In  the  record,  aM  the  de- 
cree will  be  aflirmed. 

Affirmed. 

HAHALSON,  DOWDELU  and  SIMPSON, 
JJ,,  concur. 


TTJTWILER  COAL,  COKE  ft  IRON  CO.  v. 
FARRINGTON. 

(Supreme  Conrt  of  Alabama,  Nov,  30,  1905. 
Oq  Blearing,  Jan.  9,  1900.J 

1.  M^BTEB  AND  SBSVAnT— INJUBIES  TO  SKBV- 

Attr  —  DANasBons  Puob  —  Mikbs  —  Bii- 

pLOYBBs'  Liability  Act— Complaint. 
In  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  portion  of  the  roof  of  the  mine,  a 
count  in  the  complaint  following  subetantiRlly 
the  language  of  Employers'  Liability  Act, 
subd.  1  (Code  1896,  p.  655,  c.  43,  f  1749),  with 
respect  to  the  duty  and  the  breadi  thereof  by 
defendant,  alleging  the  defective  condition  of 
the  roof  and  the  fall  of  a  portion  thereof  as 
the  proximate  cause  of  plaintifF's  injurr  at  a 
point  under  the  roof  where  he  had  a  right  to 
be,  was  sufficient. 

2.  Samb—Bubdbk  of  Pboov. 

Where,  in  an  action  for  Injories  to  a  miner 
by  the  failing  of  a  portion  of  the  roof  of  the 
mine,  plaintifr  alleged  defendant's  failure  to 
keep  ftfl  "ways  and  works,  machinery,  and 
plant"  in  a  reasonably  safe  conation,  as  re- 

Julred  by  the  employers'  liability  act  (Code 
896,  p.  555,  c.  43),  the  burden  was  on  plaintiff 
to  show  the  relation  of  employer  and  employe, 
defendant's  duty  to  maintain  the  ways,  works, 
etc..  at  the  place  where  the  injury  occurred,  and 
negligence  of  defendant,  or  some  one  in  its 
service  intrusted  with  the  duty  of  seeing  tiiat 
the  works,  etc.,  were  in  proper  condition. 

[Ed.  Note. — ^FoT  cases  In  point,  see  vol  84, 
Cent.  Dig.  Blaster  and  Servant,  U  895,  904.] 

3.  Same— CusTOHS  or  Minbbb. 

In  an  action  for  injuries  to  a  miner  by  tiie 
falling  of  a  portion  of  the  roof  of  the  mine,  a 
usage  of  miners  to  prop  the  mine  in  their  rooms 
and  that  plaintiff  negligently  failed  to  comply 
with  such  usage  was  matter  of  d<^en8e. 

4.  Saub— Pbesuuptionb— JuDioiAi.  Notice. 

Where,  in  an  action  for  injuries  to  a  miner 
by  the  fall  of  a  portion  of  the  roof,  it  was 
averred  that  defendant  was  bound  to  prop  the 
roof,  it  would  not  t>e  presumed  that  it  was  the 
customary  dutv  of  minera  to  prop  ^eir  own 
rooms,  as  against  such  allegatum,  though  tbe 
usage  was  of  such  a  character  that  snuta  wnU 
take  judicial  notice  thwack 
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5.  Sakz  —  PxxAs— Assumed  Bisk— Oontbib- 

UTOKT  NEOLIOENCB. 

In  an  action  for  injuries  to  a  miner  by  the 
falling  of  a  itortion  of  tbe  roof  of  the  mine,  a 
plea  that  plaintiff  was  gailty  of  contributory 
negligence,  in  that,  thongh  aware  that  tbe  roof 
was  not  propped  or  sopported,  he  oogUgently 
remained  in  defendant's  service  for  an  un- 
reasonable length  of  time  and  in  the  use  of 
said  roof,  whereby,  and  as  a  proximate  conse- 
qnence,  he  received  the  injuries  complained  of, 
etc,  was  danorrable. 

6.  BviDEHOB— OonoL-uaoiiB  or  Wirmsras. 

In  an  action  for  Injuries  to  a  miner  by 
the  collapse  of  a  oortiou  of  the  roof,  a  Queation 
as  to  the  time  witnin  which  the  roof  could  have 
been  propped  and  made  secure  was  not  objec- 
tionaue  as  calling  for  a  oondaaion. 

7.  APPKai/-BviDBHOB— HABULSeS  EBBOB. 

Where  the  duty  of  a  mine  owner  to  prop 
the  roof  of  the  entry  of  the  mine  was  otherwise 
shown  by  undisputed  testimony,  error  in  per- 
mitting a  witness  to  state  that  it  was  tbe  mine 
owner's  du^  to  keep  the  roof  so  propped  waa 
harmless. 

8.  Witnesses— EiZAUinaTiON. 

Where,  in  an  action  for  injuries  to  a  miner 
by  the  fall  of  a  portion  of  the  roof,  defendant 
had  shown  that  it  was  not  customary  to  prop 
the  roof  where  plaintiff  waa  Injured,  a  further 
question,  "And  had  not  been  the  custom?"  was 
objectionable,  and  properly  disallowed. 

9.  APPBAI^BTIDBNCK— HAB1CI.ESS  Bbbob. 

Where  a  question  was  fully  answered, 
Dotwlthstanding  tbe  saatalBlng  of  an  objection 
thereto,  error,  Tf  any.  In  snstiuning  such  objec- 
tion, was  harmless. 

10.  Mabteb  and  Sebvant— Assumed  Rise. 
Where  plaintiff  knew  that  Uie  roof  of  a 

mine,  by  the  falling  of  a  portion  of  which  be 
was  injured,  was  not  supported,  and  the  evi- 
dence waa  conflicting  as  to  whether  he  knew 
of  the  dangerous  condition  of  the  roof  at  the 
point  where  the  injury  occurred,  plaintiff  did 
not  assume  the  risk  as  a  matter  of  law. 

11.  Samb— DsuoATion  or  Authobitt— Fel- 
low Sbbvanis. 

Where  a  mine  owner  delegated  its  duty 
to  inspect  and  maintain  the  roof  of  the  entry 
of  tbe  mine  in  a  safe  condition  to  its  mine 
foreman,  who  at  common  law  was  a  fellow  serv- 
ant of  a  miner  employed  in  the  mine,  snch 
owner  was  not  liable  for  the  foreman's  oegU- 
gence  in  failing  to  properly  perform  such  duty ; 
there  twing  no  question  but  that  the  owner 
exercised  due  care  In  employing  sneb  fwooan. 

Appeal  from  City  Court  of  Blnntn^am; 
Charlei  A.  Benn,  Judge. 

"To  be  offldally  reported." 

Action  lt7  J*  W.  Tarrlngton  agatost  the 
TntwUer  Coal,  Coke  ft  Iron  Company* 
From  a  jiK^raent  (Or  plaintiff,  defendant 
appeals.  Reversed. 

This  is  an  action  for  damages  caused  by 
the  falling  in  of  the  roof  of  one  of  defend- 
ant's mines,  injuring  pleintlff.  There  were 
several  counts  In  the  complaint,  but  all  were 
ellminnted,  except  the  fourth  count,  as 
amended,  and  the  sixth  count 

The  fourth  count  was  as  follows:  "The 
plaintiff  claims  of  the  defendant  $15,000  as 
damages,  for  that,  during  the  month  of  Oc- 
tober, 190S,  and  for  many  months  prior  there- 
to, the  defendant  was  operating  and  working 
coal  mines  In  Jefferson  county,  Ala.,  and  In 
tbe  operation  of  said  mines  there  were  rooms 
and  passageways,  over  and  above  which  there 


were  roofs,  formed  of  rock,  slate,  shale,  or 
other  material  doing  the  said  months  of 
October,  1908,  and  the  plaintiff  was  In  the 
service  of  defendant,  mining  coal  In  bI<^ 
No.  4,  at  or  near  Murray,  Ala.,  and  In  going 
to  tbe  prosecution  of  plalntUTs  work  It  was 
necessary  for  plaintiff  to  be  under  one  of  said 
roofs,  and  while  under  one  of  said  roofs 
(going  to  bis  work),  where  he  had  a  right 
to  be  as  one  of  defendanf a  servants  or  em- 
ployes, a  piece  of  roof  covering  tbe  point 
where  plaintiff  waa  fell  upon  plaintiff,  and 
broke  one  of  his  legs,  and  otherwise  Injured 
plaintiff  about  the  body  and  limbs,  by  reason 
of  which  he  suffered  great  physical  and  men- 
tal pain,  etc.;  and  plaintiff  avers  that  his  said 
Injuries  were  caused  by  reason  of  a  defect 
In  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  In  the 
business  of  the  defendant,  the  said  defect 
consisting  of  this :  that  s^  portion  of  said 
roof,  which  was  a  part  of  the  ways,  works, 
and  machinery,  or  plant,  connected  with  or 
used  In  the  business  of  the  defendant,  was 
cracked,  or  had  not  snfflclent  strength  or 
cohesive  power  to  hold  Itself  up  or  to  be  self- 
supporting,  and  was  not  properly  supported 
by  props  or  pillars  or  other  safe  means  of 
holding  the  same  up,  or  to  keep  It  from  fall- 
ing, as  it  was  necessary  tor  It  to  be  to  keep 
It  from  falling,  and  said  part  of  said  roof 
fell  as  a  proximate  consequence  of  said  de- 
fect, and  caused  said  Injuries  as  aforesaid; 
and  plaintiff  avers  that  said  defect  arose 
from,  or  had  not  been  discovered  or  remedied 
owing  to,  the  negligence  of  the  defendant's 
bank  boss,  one  Durie,  whose  Christian  name 
to  plaintiff  is  unknown,  and  who  was  In  the 
service  of  the  defendant  and  intrusted  by 
the  defendant  with  the  duty  of  seeing  that 
the  ways,  works,  machinery  and  plant  of 
defendant  were  In  proper  conditl(m." 

Sixth  count:  "Plaintiff  adopts  all  the 
words  of  the  fourth  count  down  to  and  in- 
cluding tbe  words  'and  mental  pain,  etc.,* 
and  adds  the  following :  And  plaintiff  avers 
that  bis  said  injuries  were  caused  by  reason 
of  the  defect  In  said  roof  at  tbe  point  where 
the  plaintiff  was,  and  bad  a  right  to  be,  as 
hereinabove  stated,  said  defect  consisting 
of  this :  That  said  portion  of  roof  which  fell 
was  not  properly  supported  by  props  or  pil- 
lars or  other  safe  means  of  holding  tbe  same 
np.  or  to  keep  It  from  falling,  as  It  waa  nec- 
essary for  it  to  be  supported  to  make  It  safe 
(said  portion  of  said  roof  not  having  snffl- 
clent cohesive  power  to  hold  itself  up),  and 
said  part  of  said  roof  fell  by  reason  of  not 
being  properly  supported,  and  proximately 
caused  plaintifTs  injuries,  as  hereinabove 
stated.  And  the  plaintiff  avers  that  the  de- 
fendant  was  under  a  duty  to  the  plaintiff  as 
one  of  Its  employte  to  see  that  said  roof  over 
the  point  where  plaintiff  had  to  pass  to  and 
from  his  work  was  In  a  reasonably  safe  con- 
dition ;  but  the  defendant  negligently  failed 
to  keep  said  roof  In  a  reasonably  safe  c<«- 
ditl<m,  and  aa  a  prozlmatie  oraseiinence  of 
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«ald  negligence  tlie  said  Injuries  were  catued, 
as  hereinabove  set  out" 

Tbere  were  donnrrers  to  the  fourth  count : 
(1)  Tbere  are  no  facts  averred  which  showed 
that  there  existed  at  said  time  any  defects 
In  the  ways,  works,  machinery,  or  plant  of 
the  defendant.  (2)  The  allegation  tiiat  part  of 
said  roof  was  not  properly  supported  does 
not  allege  a  defect  In  the  condition  of  the 
ways,  worics,  machinery,  or  plant  of  defend- 
ant asi  Tb»  allegation  that  the  roof  fell  In 
from  b^ng  not  properly  supported  Ui  a  mere 
conclnalon  of  the  pleader.  (4)  It  does  not 
appear  that  the  negligence  averred  proxi- 
mately caused  plaintifTs  Injury.  ^  The  de- 
fendant did  not  owe  plaintiff  the  measure  of 
duty  set  forth  In  said  count  (8)  It  does  not 
appear  wtth  suflldent  certainty  that  plain- 
tiff received  his  Injaxy  while  engaged  in  the 
service  or  emplc^ment  of  defendant  CH  No 
tacts  are  averred  which  show  with  snfB- 
ctoit  certainty  tiiat  It  was  defendant's  duty 
to  prop  said  roof  at  said  plac&"  The  same 
demurrers  were  interposed  to  tiie  slztb  cotmt, 
with  these  additional  grounds:  "(a)  The 
averments  therein  are  but  the  conclusion  of 
the  pleader,  (b)  The  measure  of  du^  alleg* 
ed  therein  not  the  1^1  measure  of  duty 
owed  to  the  defendant  (c)  It  does  not  ap* 
p«ir  that  the  roof  whlch  fell  was  not  reason- 
ably supported  by  props  or  pillars  or  other 
safe  means  of  faoldlng  It  up.  (d>  For  aught 
that  appears  ther^om  said  roof  was  so  sup- 
ported as  to  make  It  reasonably  safe,  (e) 
It  is  not  stated  with  snfBclent  certainty 
wherein  oe  how  the  defendant  negli^t^ 
failed  to  keep  said  roof  in  a  reasonably  safe 
condition."  These  demurrers  wwe  overruled. 

There  were  several  pleas ;  oae  the  goieral 
Issue,  and  the  others  were  contributory  n^U- 
g»ice.  The  third  plea  was  as  fbllows: 
"And  for  further  plra  and  answer  Qiereto  the 
defendant  says  that  tiie  plaintiff  himself  was 
guilty  of  n^Ugence  whldi  proximately  c«k> 
tributed  to  bis  said  alleged  Injurlea,  and 
that  his  said  alleged  negligence  cmslBted  of 
this:  That  plaintiff  was  aware  Hiat  said 
roof  was  not  propped  or  supported  by  props 
or  pillars,  as  in  said  complaint  alleged,  and 
notwithstanding  said  knowledge  plaintiff 
negligently  remained  In  the  sorlce  or  em- 
pk^moit  of  the  defendant  ttxr  an  unrmson- 
able  length  of  time  in  the  use  of  said  roof, 
whereby  and  as  a  proximate  consequoice  of 
which  plaintiff  received  his  said  alleged  In- 
juries by  a  part  of  said  roof  falling  on  him.** 
Demurrers  were  assigned  to  the  third  plea  as 
follows.  "(1)  It  is  not  shown  In  said  plea 
tiiat  the  plaintiff  knew  of  the  danger  from 
the  failure  of  the  roof  to  be  iHVparly  pn^iped 
or  supported.  (2)  Because  It  Is  not  shown 
In  said  plea  ritber  that  tlie  dangn  was  ob- 
vious or  that  plaintiff  knew  of  the  danger 
attending  the  nonpropplng  or  nonsupportlng 
of  the  roof.  (S)  It  Is  not  alleged  that  plain- 
tiff did  anything  in  a  negligent  or  Improper 
mannw."  These  demurrers  were  siutained. 

The  following  charges  were  refused  to  de- 


foidant:  **<!)  If  the  jury  believe  the  evi- 
dence, they  cannot  find  for  the  plaintiff  under 
the  fourth  connt  (2)  If  the  jury  believe  tlie 
evidence,  they  cannot  find  for  the  plaintiff 
under  the  sixth  count  of  the  complaint  (3) 
If  the  defendant  maintained  Its  entries,  and 
undertook  to  ke^  tiiem  safe  by  pulling  down 
loose  and  dangerous  rock,  ratiier  than  by 
propping  or  otherwise  sut^iorting  said  kk^ 
and  if  such  method  was  the  safe  and  more 
practical  method  of  keeping  the  entries  safe, 
then  I  charge  you  that  the  plaintiff  cannot 
recover.  •  •  •  (6)  If  the  jury  believe, 
from  the  evidence,  that  the  safer  and  better 
and  more  practical  method  of  keying  the 
roof  of  the  entry  safe  was  to  pull  down  loose 
and  dangerous  rock  than  to  prop  It  then  I 
charge  you  that  the  plalntUI  cannot  recover. 
(7)  If  the  plaintiff  knew  that  the  defendant 
did  not  prop  or  otherwise  snpport  dangerous 
material  in  the  roof  of  Its  entries,  and  knew 
and  appreciated  the  danger  of  its  failure  to 
do  so  for  a  month  or  more  prior  to  the  ac- 
cident plaintiff  should  not  recover.  If  bis 
injuries  were  sustained  as  a  proximate  re- 
sult of  defendant's  failure  to  prop  or  other- 
wise support  such  material.  (8)  If  the 
plaintiff  knew  that  defendant's  mine  was  not 
usually  Inspected  by  sounding  the  roof,  and 
had  so  known  for  several  months  prior  to 
his  accident  then  he  assumed  the  risk  of  any 
injury  resulting  proximately  from  a  failure 
to  inspect  In  such  manner.  (9)  If  the  de- 
fendant did  not  use  props  or  other  supports 
In  its  entries  to  support  loose  or  dangerous 
rock,  and  the  plaintiff  knew  that  it  did  not 
and  had  known  It  for  a  long  time,  tben  I 
charge  you  that  the  plaintiff  cannot  recover. 

(10)  If  the  plaintiff  knew  that  defendant  did 
not  prop  or  otherwise  support  such  material 
as  fell  on  the  plaintiff,  and  bad  known  for 
several  months  that  it  did  not  do  so,  then 
plaintiff  assumed  the  risk  of  any  injury  re- 
sulting proximately  from  a  failure  to  prop. 

(11)  If  the  jury  are  reasonably  satisfied 
from  the  evidence  that  defendant's  mine  was 
Inspected  regularly  prior  to  the  accident  in 
the  manner  which  was  usnal  and  customary 
to  make  such  Inspections  in  said  mine,  and 
further  believe  that  the  plaintiff  knew  the 
customary  method  employed  by  the  defendant 
company  In  making  such  Inspection,  and  fur- 
ther believe  that  such  Inspection  did  not  dis- 
close any  defect  in  the  roof  of  tiie  mine  at 
the  point  from  which  slate  fell  on  the  plain- 
tiff, and  further  believe  that  the  defendant 
did  not  know,  and  that  none  of  its  servants 
who  were  charged  with  the  duty  of  keeping 
the  roof  in  safe  condition  knew,  that  the  roof 
was  at  said  point  unsafe,  then  I  charge  you 
that  you  cannot  find  for  the  plaintiff." 

Tillman,  Grub,  Bradley  ft  Morrow,  tor  ap- 
pellant W.  K.  Terry  and  A.  O.  Lane;  for 
appellee. 

TTSON,  J.  All  tile  counts  of  tbe  com- 
plaint were  eliminated  from  our  condder* 
ation  (u  this  «xo^  flie  foortta,  after 
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amendment,  anA  tlie  sixth.  Tbe  ftrartb  coont 
la  drawn  under  anbdlTlBkm  1  <^  the  on- 
plojvaf  UablUtar  act  (Ood«  1806.  p.  656,  c. 
48).  It  folhnra  snbstantlallT  the  langnaga 
of  the  statute  with  respect  to  tbe  duty  and  a 
breach  thereof  hr  defendant,  and  avers  a 
deCectlTe  condltitm  of  tbe  roof  and  that  a 
portion  of  It  fell  as  a  proximate  consequence 
of  the  defect,  and  that  platntUE  was  Injured 
at  a  p4^t  nnder  said  roof  where  he  bad  a 
ri^t  to  be.  It  baa  been  uniformly  b^  by 
this  conrt  that  such  a  comit  Is  sufficient  L.& 
N.  R.  B.  Co.  T.  Hawkins,  92  Ala.  24S,  9 
South.  271;  M.  ft  O.  B.  a.  Oow  T.  Oet^e,  94 
Ala.  216, 10  South.  146:  Langhram  t.  Brewer, 
118  Ala.  609,  21  South.  416;  I*.  &  N.  B.  B. 
Ca  T.  afarbury  Lnmber  Co.,  126  Ala.  287, 
28  South.  488,  80  li.  B.  A  620;  Armstrong  t. 
Montgomery  St  By.  Co.,  128  Ala.  233,  26 
Sontb.  8M,  and  cases  th«e  dted.  Such 
holding  necessarily  InTolvea  tbe  sulDclency  of 
tbe  allegation  of  a  duty  wi  the  part  of  the 
employer  to  maintain  In  ^leasimahly  safe  con- 
dition Ida  -wotkB,  ways,  machinery,  m  plant 
and  bis  negligent  failure  to  do  so,  and,  of 
course,  imposes,  upon  tbe  idaintlff  the  burden 
of  showing  the  relation  of  emplc^r  and 
employ^  and  the  duty  ot  the  defendant  to 
maintain  the  works,  ways,  etc^  at  tbe  place 
where  the  Injury  occurs,  as  well  as  tbe  negli- 
gence of  tbe  ttnplc^er  or  some  one  In  bis 
■errlce  Intrusted  by  him  with  the  doty 
of  seeing  that  th^  were  In  proper  condition. 

If  It  Is  the  practice  or  usage  of  miners 
to  prop  the  roof  in  their  rooms,  and  the 
plalntur  was  Injured  by  the  falling  of  tbe 
roof  when  such  a  duty  was  upMi  him,  this 
is  a  matter  of  defense,  whldi,  if  Bbown, 
would,  of  course,  defeat  the  plaintiff's  right 
of  recovery.  Such  facts,  when  established 
would  utterly  refute  the  allegation  of  duty 
laid  In  Ibe  count  But;  In  the  absoice  ct 
pro<rf  of  tbe  fiact  the  averment  of  duty  iQ>on 
defendant  to  prop  the  roof  of  its  mine  must 
be  taken  as  true,  even  though  It  be  conceded 
that  tbe  practice  or  usage  obtains  In  the 
mining  of  coal  for  tiie  mlnw  to  see  to  the 
safety  of  the  roof  In  his  own  room,  and  this 
usage  Is  of  such  character  that  the  courts 
will  Uke  Judicial  notice  of  It  Whether 
such  usage  does  obtain,  and,  If  it  does,  wbetii- 
er  the  ^ou^ts  will  take  Judicial  notice  of  it 
are  questions  upon  which  we  exprea  no 
opinion. 

The  count  Is  not  subject  to  the  objection  of 
vagueness,  uncertainty,  and  IndeflnltenesB. 
Authorities  dted,  supra.  What  we  have  said 
also  disposal  of  those  grounds  of  demurrer 
urged  against  Ibe  sufficiency  of  the  allega- 
tions of  the  sixth  count  adversdy  to  ttie  ap* 
pellant 

The  third  plea  of  defendant  was  clearly 
bad.  Osborne  v.  Alabama  Steel  A  Wire  Co., 
136  Ala.  671,  33  South.  687. 

The  objection  interposed  to  the  question 
propounded  to  Newborn,  "Wltliln  what  time 
could  that  roof  have  been  prot^ed  or  made 
securer*  was  that  It  called  'IFw  a  con- 


clusion of  tbe  witness."  We  think  not  It 
is  the  statement  of  fact  to  which  the  witness 
could  teeUfy  If  be  knew  it  If  it  be  con- 
ceded that  it  was  Improper  to  permit  this 
witness  to  state  that  It  was  tbe  company's 
duty  to  keep  up  the  roof  In  the  beaiUng  or 
entry  where  a  part  ot  tbe  roof  fell  uid  In- 
jured the  plaintiff,  because  It  Involved  a  con- 
clusion of  law  and  fact  It  was  error  without 
Injury,  since  this  du^  Is  otberwtse  shown 
by  the  undlq»nted  testlmmiy  In  tbe  case  and 
practically  admitted  by  the  d^endant  Af^ 
«r  dafoidant  on  cross^xamlnatlon,  had 
shown  that  It  was  not  customai^  to  prop  the 
roof  where  plaintiff  was  Injured,  tbe  ques- 
tion was  thai  asked  1^  it  of  the  witness, 
"And  had  not  been  tbe  customT'  To  this 
question  an  objection  was  sustained,  and 
we  think  pn^terly  so.  The  question  pro- 
pounded to  Durle^  tbe  mine  foreman  of  de- 
fendant "Whether  or  not  ordinarily,  in  mak- 
ing an  Inspection  of  a  mine,  you  sound  every 
piece  or  particle  of  it  or  bow  do  you  do 
that?'  was  fully  answered,  notwithstand- 
ing the  ohjedlon  to  It  was  sustained.  If 
there  was  error,  therefore.  In  the  ruling,  It 
was  clearly  Innocuous. 

This  brings  us  to  a  consideration  of  the  -  . 
several  charges  refused  to  ti»  defendant. 
The  first  of  these  Insisted  on  Is  tbe  one  In- 
structing the  Jury,  upon  a  belief  of  the  evi- 
dence, tbey  camiot  find  for  the  plaintiff  undw 
the  fourth  count  of  tlie  complaint  This 
contention  Is  based  upon  tbe  proposition  that 
the  testimony  without  dispute  establishes 
that  plaintlfl  knew  of  the  defect  In  the  roof, 
and  that  it  had  not  been  pn^>ed  or  otho^ 
wise  siq^Mirted  so  as  to  make  It  s^,  and 
tliat  knowing  these  facts,  he  voluntarily 
encountered  the  dangw  without  an  assurance 
on  tiie  part  of  the  defaidant  to  repair  tbe 
defect  It  is  undoubted^  tbe  law  in  this 
Jurisdiction  ttiat  "a  pwson  who  continues  In 
an  employmoit  with  full  knowledge  of  ttie 
risk  run,  and  who  voluntarily  goes  to  do 
that  which  be  knows  will  expose  blm  to  dan- 
ger, cannot  recover  for  Injuries  so  received. 
*  *  *  nils  doctrine  is  founded  on  tbe 
consent  express  or  Implied,  of  tbe  employ^ 
to  take  tbe  diances  of  Injury  or  escape  from 
a  threatening  situation;  but  such  consent  Is 
not  Implied,  unless  the  danger  is  obvious  or 
is  known  to  tbe  employ^."  Osborne  v. 
Alabama  8.  ft  W.  Co.,  supra,  and  cases  there 
dted.  It  Is  undoubtedly  true  that  the  plain; 
tiff  knew  that  the  roof  was  not  supported; 
but  whether  he  knew  of  tbe  dangerous  con- 
dition of  the  roof  at  the  point  where  be 
was  Injured  was.  under  the  testimony,  a  mat- 
ter of  dispute,  and  therefore  a  question  fbr 
tbe  Jury.  Nor  can  It  be  affirmed  as  a  matter 
of  law.  as  is  cont«ided,  fbat  tbe  averments 
of  the  fourth  plea  of  defendant  were  es- 
tablished the  evidence.  Whether  It  was 
or  not  was  a  question  ftw  the  Jury.  There 
was,  therefore,  no  error  In  refusing  the 
charge  under  consideration. 

Charge  Na  %  refused  to  defmdant  sbould 


Digitized  by  Google 


902 


89  BOUTHBBN  REPORTER. 


(Ala- 


have  been  given.  The  sixth  coaot,  as  we 
have  said,  states  an  action  at  common  law. 
The  tmcUsputed  testimony  establishes  that 
the  Inspection  and  maintenance  of  the  roof  of 
the  entry  In  a  safe  condition  where  the  injury 
occnr^ed  was  committed  by  defendant  to  one 
Dnrle,  Its  mine  forman,  and  there  is  no  ava- 
ment  of  his  incompetency,  and,  for  that  mat- 
ter, no  evidence  of  It  The  only  negligence 
which  the  testimony  tends  to  establish  was 
that  of  Dnrle.  He  was  at  common  law  a  fel- 
low servant  of  the  plalntUF,  and  for  his  neg- 
ligence, under  the  count  under  consideration, 
the  defendant  cannot  be  held  liable.  The 
principle  governing  and  controlling  on  this 
point  is  tersely  and  accurately  stated  In 
Woodward  Iron  Co.  v.  Cook,  124  Ala.  358,  27 
South.  458  in  this  language:  "An  employer  is 
under  the  duty  of  nslng  ordinary  care  to 
furnish  the  employe  with  place,  ways,  and  ap-. 
llances  reasonably  safe  for  use;  but  by  the 
law  as  it  has  long  been  recognized  by  this 
court  the  duty  of  maintaining  such  safe  con- 
ditions may  be  discharged  by  committing  Its 
performance  to  agents  carefully  selected  ft>r 
competency  and  fitness.  M.  &  O.  R.  R.  Oa 
V.  Thomas,  42  Ala.  672;  A.  O.  S.  R.  R.  Go. 
V.Carroll,  97 Ala.  126, 11  South.  803,18L.R.A. 
438,  38  Am.  St  Rep.  163 ;  M.  &  M.  R.  R.  Co.  v. 
Smith,  69  Ala.  245.  No  fault  Is  Imputed  to 
the  defendant  In  respect  of  Its  selection  of 
servants." 

We  have  examined  charges  numbered  8,  6, 
7,  8,  9,  10,  and  11,  refused  to  defendant  and 
entertain  the  opinion  that  they  were  prop- 
erly refused.  The  correctness  of  written 
charges  numbered  4,  5,  and  12  is  not  insisted 
on,  and  therefore  we  have  not  considered 
them. 

Reversed  and  remanded. 

SIMPSON.  ANDERSON,  and  DBNSON. 
JJ^  ooDcur. 

On  Rehearing. 

PER  CURIAM.  In  the  application  for  re- 
hearing our  attention  has  been  called  to  the 
case  of  Eureka  Company  v.  Bass,  81  Ala.  200, 
8  South.  216,  60  Am.  Rep.  152,  as  supporting 
the  proposition  that  where  the  master  com- 
mits to  a  servant  or  agent  the  maintenance  of 
the  safe  condition  of  the  works,  ways,  and 
machinery,  such  servant  or  agent  is  the  al- 
ter ego  of  the  master  or  principal,  and  that 
the  negligence  of  such  servant  or  agent  Is 
the  negligence  of  the  master,  for  which  an 
employ^  of  the  common  master,  when  injured, 
may  recover,  although  snch  injury  can  only 
be  ascribed  to  the  negligence  of  the  servant  or 
agent  Intrusted  with  the  duty  of  maintaining 
the  works,  etc.,  in  a  reasonably  safe  condi- 
tion. It  must  be  admitted  that  this  proposi- 
tion is  supported  by  the  text  of  the  opinion  In 
that  case.  But  it  Is  clearly  a  dictum.  The 
maintenance  of  the  works,  ways,  machinery, 
and  appliances  In  a  reasonably  safe  condition 
was  not  involved  In  that  case.  The  question 
turesented  was  one  involving  the  duty  of  the 


master  to  famish  suitable  mat»lal  and  appli- 
ances to  bis  Injured  servant  Manifestly  this 
duty  of  the  master  is  personal  and  nondelega- 
ble and.  If  delegated  to  an  agent  such  agent  Is 
the  alter  ego  of  the  master,  for  whose  negli- 
gent acts  the  latter  is  responsible.  But  when, 
as  in  the  case  under  consideration,  the  master 
has  delegated  to  an  agent  or  servant  the  duty 
of  maintaining  the  works,  ways,  ete.,  In  a 
reasonably  safe  condition,  the  n^llgence  of 
such  agent  or  servant  In  discharging  these 
delegated  duties  Is  not  the  negligence  of  the 
master,  but  of  a  fellow  servant,  for  which 
his  co-servant  when  injured,  cannot  recover 
of  the  master,  unless  he  can  be  charged  with 
some  degree  of  fault  or  negligence  in  the  em- 
ployment or  retention  of  the  servant  intrusted 
by  him  to  see  to  the  maintenance  of  the  safe 
condition  of  his  works,  etc.,  etc.  The  learned 
judge  in  the  case  relied  npon  for  a  rehearing 
overlooked  this  distinction,  which  is  clearly 
recognized  In  the  opinions  of  this  court  In 
the  cases  dted  by  him  and  in  others.  Indeed, 
in  the  case  of  L.  &  N.  R.  R.  Go.  v.  Allen.  78 
Ala.  494,  which  he  dtes  and  In  which  the 
opinion  was  delivered  by  him,  he  distinctly 
recognlxed  the  right  of  the  defendant  to  dele- 
gate the  maintenance  of  the  safety  of  the  en- 
gine (locomotive),  the  explosion  of  which 
caused  the  death  of  the  plalntUTs  intestate, 
to  its  engineer  or  other  employes,  and  the 
nonllahUity  of  defendant  for  their  negligence 
in  failing  to  discover  Its  unsafe  condition. 
The  dictum  expressed  by  him  Is  unsound,  and 
not  only  nnsuppwted  by  any  of  our  adjudi- 
cations on  this  subject,  but  Is  nnquestlouably 
opposed  to  them.  We  must  tber^oce  de- 
cline to  follow  it 
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1.  MasIXB  AMD  SeBVAHT— IHJUBIB8  TO  SUV- 

AifT  —  Fellow  Sbbvahxs  —  BuFFioncifor  of 

Complaint. 

Code  1896,'!  1749,  sobsec  5,  makes  an 
employer  liable  for  Injuries  to  a  servant  caused 
by  the  act  of  a  fellow  servant  when  the  injury 
is  the  result  of  the  negligence  of  a  servant  In 
charge  or  control  of  any  locomotiTe  engine, 
switch,  car,  or  train  on  the  railroad,  etc  Held, 
that  a  complaint  for  injaries  to  i  servant 
caused  by  his  being  stmck  by  defendant's  rail- 
road engme,  falling  to  charge  that  the  person 
whose  negligence  was  complained  of  was  in 
charge  of  the  engine,  did  not  state  a  cause  of 
action  under  such  section. 

[Ed.  Note.— For  casss  In  point  see  vol.  S4, 
Cent  Dig.  Master  and  Servant  I  842.] 

2.  Saux. 

A  complaint  for  Injuries  to  a  servant  by  the 
alleged  wanton,  reckless,  or  Intentional  act  of  a 
fellow  servant  was  demurrable,  where  it  failed 
to  further  charge  that  the  master  was  n^igent 
in  the  selection  of  the  alleged  negllgoit  servant 
or  In  giving  him  orders,  etc. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Gent  Dig.  Master  and  Servant  1  888.] 

3.  Samb— Liability  of  Mastee. 

While  a  masta  is  liable  tor  the  wanton, 
reckless,  willful,  or  intentional  act  of  bis  raaployd 
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wItUn  the  temw  of  hU  employment,  tbe  master 
la  not  liable  when  the  Injui?  is  to  a  fellow  serr^ 
ant,  anleas  negligence  is  shown  In  the  master 
himself  or  the  case  is  brought  within  the  em- 
ployers' liability  act 

[BcL  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  880,  852L] 

4.  Sauk— Coiepuiht. 

A  complaint  for  Injuries  to  a  servant  by 
the  intentional  or  willful  act  of  a  fellow  serrant 
operatii^  a  locomotive  and  cars,  which  failed 
to  allege  that  the  engine  or  car  was  "on  any 
railroad  track,"  did  not  state  a  canse  of  action 
within  Code  1806,  I  1749,  subsec  G,  rendering 
a  master  liable  for  Injaries  to  a  serrant  by  the 
negligence  of  any  servant  in  charge  of  a  loco- 
motive, car,  or  tnln  upon  any  part  of  the  track 
of  a  railroad. 

5.  FXUDXnO— AlXEOATIOKfl  AS  TO  TiMin  — 
NKGATIVINa  Dkfensss. 

Though  an  action  for  Injuries  to  a  servant 
must  be  brought  in  the  county  where  the  injury 
occurred,  or  in  the  county  where  plaintifl  re- 
sides, as  iwovided  hy  Acts  1808,  p.  182,  the 
complaint  need  not  allege  that  tbe  aetfon  la  so 
brought 

[Ed.  Note^ — For  cases  in  pi^nt,  ase  toI.  SO, 
Cent  Dig.  Pleading,  |  SL] 

&  Majbtbb  ahd  Sdtaut— ImmtixB  to  Scbt- 

AITT— QUXBTIOHS  POB  JUBT. 

In  an  action  for  injuries  to  a  servant  evi- 
dence held  to  require  the  denial  of  a  general 
charge  for  defendant 

7.  Trial  —  Spboiai.  FinDinoB  —  Bevebai^ 
Counts. 

Where  the  complainrt  contained  several 
counts,  it  was  proper  to  refuse  a  charge  that 
if  tbe  jury  believed  the  evidence,  they  should 
find  for  defoidant  on  one  of  the  counts. 

8.  Mabtsb  AMD  Sebvaut— iKJUBin  TO  Sebv- 
Airr— OOHTBIBUTOBT  NlOLIGEITCB— IHBTEDO- 
TION8. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that  if  plaintiff's  conduct  approzi- 
matdy  oontribnted  to  his  own  injury  he  could 
not  recover,  withont  requiring  that  plaintflTs 
conduct  must  have  been  negl««tb  was  prop- 
erly refused. 

9.  Sams—Willful  Injitbt. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant, there  was  proof  sustaining  allegations  of 
willful,  wanton,  and  reckless  conduct  on  the 
part  of  defendant's  engineer,  which  was  proxi- 
mately the  cause  of  plaintiff  s  injury,  a  request 
to  charge  that  if  there  wae  a  safe  way  ana  an 
obviously  dangerous  way  for  plaintiff  to  dis- 
charge his  duties,  and  he  selected  the  dangerous 
way,  he  could  not  recover,  was  properly  refused. 

[Eld.  Note. — For  cases  in  point,  see  voL 
Cent  Dig.  Master  and  Servant,  |  678.] 

10.  SaUB— lNffrB17CTIOH8. 

In  an  action  for  Injuries  to  a  servant,  a 
charge  tliat  If  plaintiff  could  bare  performed 
his  daties  in  unloading  the  car  in  question 
wIAont  being  on  tbe  running  board  of  the 
trestle  where  the  car  was  being  placed,  and  he 
could  have  remained  In  a  place  of  safety  until 
the  car  was  placed,  he  proximately  contributed 
by  his  own  negligence  to  bis  Injury  and  could 
not  recover,  was  properly  refused,  because  it 
did  not  hypothesize  that  tJie  running  board  was 
an  obvlouuy  dangerous  place. 

11.  Saks— AssuicBD  Bisk. 

Whwe^  in  an  actim  tor  injarlea  to  a  ser^ 
ant,  there  was  evidence  that  the  injuries  were 
tbe  result  of  the  willful,  wanton,  and  reckless 
conduct  of  defendant's  otgineer,  pleas  alleging 
that  plaintiff  assumed  the  risk  were  unavail- 
able. 

[Bd.  Note. — For  cases  in  point,  see  voL  84, 
Cent  TAg.  Mastur  and  S^an^  |  668.] 


Appeal-  ftom  Olrcnlt  Court  Colbert  Coun- 
ty;  B.  B.  AlmoQ,  Jndge. 

*'To  be  ofltelal^  reported." 

Action  by  Q.  M.  Bridges,  as  administrator 
of  Arthur  A.  Hngtaes,  deceased,  against  the 
Tennessee  Coal,  Inm  &  Railroad  Company. 
From  a  Judgm^t  for  plaintiff,  defendant  ap- 
peals. Beversed. 

Rehearing  doiled  January  9. 1906. 

This  was  an  action  by  the  administrator 
of  Arthur  A.  Hughes.  The  said  Hoghes  hav- 
ing died  between  the  trial  of  this  cause  in  tbe 
lower  court  and  tbe  time  of  the  submission 
of  this  canse  in  this  court,  revivor  was  had 
in  the  name  of  J.  M.  Bridges  as  administra- 
tor. The  complaint  contained  eight  counts; 
the  first  four  counting  on  the  negligence  of 
the  defendant,  through  its  servant,  Jim  Street, 
the  engines  in  charge  of  defendant's  engine, 
by  n^llgeotly  running  hla  engine  against 
defendant  and  knocking  him  off  the  trestle. 
Jim  Street  Is  alleged  to  be  a  fellow  servant 
The  first  count  declares  that  tbe  injury  was 
wantonly  or  recklessly  dona  The  other 
three  ore  in  simple  negligence.  D^urrers 
were  Interposed  to  these  counts:  To  the 
first  count  because  (1)  therein  and  thereby 
plaintiff  seeks  to  hold  the  deCendaut  liable 
for  tbe  wanton,  reckless,  or  Intentional  act 
of  a  fellow  servant,  and  falls  to  all^e  or 
show  that  such  act  was  done  under  tbe  direc- 
tion or  Instruction  of  the  defendant;  (2) 
said  count  of  complaint  shows  that  tbe  In- 
jury complained  of  was  caused  by  the  negli- 
gence of  tbe  fellow  servant  of  plaintiff,  and 
falls  to  show  or  all^e  any  negligence  on 
the  part  of  defendant  In  the  selection  of  such 
fellow  servant  To  tbe  second  count  because 
(1)  said  count  fails  to  allege  or  show  that 
the  defendant  owed  plaintiff  any  duty  at 
the  time  and  In  the  place  where  the  injury 
complained  of  occurred.  To  tbe  fourth  cotmt 
because  (1)  said  count  fails  to  all^eor  show 
that  the  defendant  owed  plaintiff  any  duty 
at  the  time  and  in  the  place  where  tbe  In- 
jury complained  of  occurred.  To  each  count 
of  the  complaint  because  said  complaint  and 
each  count  thereof  falls  to  show  where  tbe 
Injury  complained  of  occurred- 

Plaintiff  added  tbe  fifth,  sixth,  seventh, 
and  eighth  counts.  Tbe  fifth  count  alleges 
that  tbe  defendant  was  engaged  In  operating 
a  glass  furnace  in  Colbert  county,  and  was 
In  the  corporate  limits  of  Sheffield;  and  in 
connection  therewith  and  accessory  thereto 
tbe  defendant  was  at  the  same  time  operat- 
ing locomotives  or  switch  engines  and  cars 
upon  raIb*oad  tracks  and  tbe  handling  of 
material  for  and  the  products  of  said  fur- 
nace; that  plaintiff  was  employed  by  said 
company  In  the  capacity  of  trestle  foreman, 
and  was  In  the  active  discbarge  of  his  duties 
npon  said  trestle  when  it  was  being  used 
by  tbe  defendant  In  its  said  business,  when 
be  was  recklessly,  wantonly,  or  Intentionally 
Injured  by  the  defendant,  through  Its  serv- 
ant, one  Jim  Street,  who  is  alleged  to  have 
been  employed  by  defendant,  and  was  at  tbe 
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time  working  for  defendant,  in  tbe.capadtr 
of  engineer,  and  who  so  wantonly  or  reck- 
leesly  handled  tbe  engine  of  which  he  was 
In  charge  as  to  knock  plaintiff  off  the  trestle. 
Tbe  dxth  count  Is  In  simple  negligence,  and 
contains  practically  the  same  all^ations 
that  are  contained  In  the  fifth  connt,  leav- 
ing out  the  wanton,  reckless,  or  intentional 
featnre  of  It  The  seventh  count  is  similar 
in  all  respects  to  the  fifth  count,  except  it 
alleges  that  one  John  Gay,  who  was  in  the 
employment  of  the  defendant,  working  on 
said  trestle,  caught  hold  of  the  car  which 
was  being  operated  by  defendant,  through 
its  agent,  Jim  Street,  recklessly  and  wan- 
tonly, to  prevent  being  knocked  off,  and  that 
tbe  engineer  in  charge  of  the  engine  propel- 
ling the  car  recklessly,  wantonly,  or  inten- 
tionally ran  said  engine  and  car,  with  the 
said  John  Gay  holding  th^eto,  along  tbe 
trestle,  so  that  the  body  of  said  John  Gay 
struck  tbe  plaintiff  and  knocked  htm  from 
the  trestla  The  eighth  count  Is  a  repetition 
of  the  seventh  count,  but  alleges  simple,  In- 
stead of  wanton,  negligence.  Demurrers  were 
Interposed  for  all  the  counts  except  count  6. 

Tbe  following  charges  were  refused  to  tbe 
defendant:  "(S)  G^tlemen  of  the  Jury, 
there  Is  no  fevldeuce  of  wanton,  willful,  or 
Intentional  injury  on  tbe  part  of  the  defend- 
ant's servant,  Street,  towards  plaintiff;  and 
If  you  believe  the  evidence  In  this  case  yon 
must  find  for  tbe  defendant  on  the  first  and 
fifth  counte  of  tbe  complaint.  *  *  *  (5) 
The  court  charges  the  ]mj  that  there  Is  no 
evidence  of  willfnl,  wanton,  or  Intentional  In- 
Jury  on  tbe  part  of  Street;  and  if  they  be- 
lieve tbe  evidence  they  must  find  for  the 
defendant  on  the  first  and  fifth  counts. 
•  •  *  (7)  If  the  Jury  believe  from  the 
evidence  that  plaintiflTs  conduct  proximately 
contributed  to  bis  own  Injury,  then  he  can- 
not recover  In  this  case,  and  your  verdict 
must  be  for  tbe  defendant  *  *  *  (9)  If 
the  Jury  believe  from  the  evidence  that  the 
plaintiff  could  have  pa*formed  bis  duties  in 
unloading  the  car  without  being  upon  the 
running  board  of  the  trestle,  where  the  car 
to  be  unloaded  was  being  placed,  and  that 
he  could  have  remained  In  a  place  of  safe- 
ty until  the  car  was  placed,  th^  be  con- 
tributed by  bis  own  n^Ilgence  proximately 
to  bis  injury,  and  be  cannot  recover.  •  •  * 
(12)  If  the  jury  believe  from  the  evidence 
that  there  was  a  safe  way  and  an  obviously 
dangerous  way  for  tbe  plaintiff  to  discharge 
tbe  duties  of  his  employment  and  the  plain- 
tiff selected  the  obviously  dangerous  way  of 
performing  said  duties,  and  be  was  thereby 
Injured,  I  chaise  you  that  the  plaintiff  was 
guilty  In  selecting  tbe  dangerous  way  to  per- 
form bis  duties,  and  cannot  recover  In  this 
case,  and  your  verdict  should  be  for  the  de- 
fendant" 

Defendant  filed  a  number  of  pleas.  Plea 
No.  2  alleged  that  the  plaintiff  assumed  tbe 
risk  of  injury  in  his  said  employment;  No. 
8,  that  tbe  employment  In  which  plaintiff 


was  then  engaged  waa  obviously  dangooiu 
and  known  to  the  plaintiff  for  a  snfflclent 
length  of  tlme^  that  be  remained  tber^  and 
th^retv  assnmad  the  risk  ot  said  employ- 
ment 

TUlman,  Grab,  Bradl^  &  Morrow  and 
WUbyte  ft  Nathan,  for  appeUant  Kizfe,  Gaz^ 
mlchaal  ft  Katb»,  for  appellee. 

SIMPSON,  J.  Tbe  first  connt  of  the  com- 
plaint Is  not  a  connt  under  the  statute,  be- 
cause it  does  not  allege  that  the  party  wbose 
negligence  is  complained  ot  was  In  dwrge 
of  an  engine  on  a  railroad.  Code  m6, 1 17^ 
subsec.  S;  Sfoss-Sbeffield  Stert  ft  Iron  Oo. 
Mobley.  189  Ala.  m  86  South.  181.  As  a 
complaint  at  common  law  said  count  all^^ 
that  the  luJnry  resulted  trom  tlie  wanton, 
reckless,  or  Intentiona]  act  of  a  fellow  serv- 
ant of  plaintiff,  but  does  not  allege  or  show 
that  tin  master  was  guilty  of  n^Ugenoe  in 
the  selection  of  said  servant  or  in  tbe  orders 
given  tiim,  or  otherwise.  Gonsequently  tbe 
d«nurrer  to  this  connt  should  have  been  sub* 
tained.  2  Labatt  on  Master  and  Servant,  p^ 
2SS5,  I  KS6a;  Lawler  v.  Androscoggin  B.  R. 
Oo.,  82  Me.  463,  16  Am.  Rep.  488.  Wbtte  It 
is  true  that  under  onr  decisions  a  master  Is 
liable  for  the  wanton,  reckless,  willful,  or 
Intentional  acts  of  his  «nploy6,  wbaa  acting 
within  the  scope  of  bis  onplojment,  yet  that 
does  not  abrogate  the  ^Indple  that  when 
tbe  Injury  is  to  a  fellow  servant  the  master 
Is  not  liable,  unless  tbe  case  Is  brought  with- 
in tbe  statute,  or.  if  the  common-law  liability 
is  relied  on,  negligence  be  alibied  and  shown 
in  tbe  master  himself.  1  Labatt  on  Masta 
and  Servant,  pp.  391,  392,  i  177,  and  note. 
The  Wildman  Oaae,  119  Ala.  S66,  24  South. 
764,  the  Gilliam  Case,  70  Ala.  268,  tbe  High- 
land Ave.  Case,  125  Ala.  483,  28  South.  28, 
and  tbe  Henry  Case,  139  Ala.  162,  34  South. 
889,  were  all  cases  of  Injury  to  a  passrager 
<ff  a  stranger;  and  tbe  case  of  So.  Ry.  v. 
Moore,  128  Ala.  434,  29  South.  6C9,  merely 
decides  that  in  a  case  within  the  statute,  the 
fact  that  the  Injury  was  from  the  willfnl, 
wanton,  reckless,  or  intentional  wrong  of  the 
fellow  servant  does  not  prevent  a  recovery, 
the  same  as  if  It  was  n^llgenoe,  strictly 
speaking.  The  general  principle  is  that  tbe 
"master  is  not  liable  to  those  In  bis  employ 
for  Injuries  resulting  from  tbe  negligence, 
carelessn«is,  or  misconduct  of  a  fellow  serv- 
ant" Lanlng  v.  N.  Y.  Oentral  R.  Oo.,  48  N. 
Y.  921,  10  Am.  Rep.  417. 

The  demurrer  to  the  fourth  count  of  the 
complaint  was  improperly  overruled.  Said 
count  alleges  that  defendant  waa  operating 
a  furnace  In  Colbert  county,  and  was  operat- 
ing a  locomotive  along  a  certain  railroad 
tratft,  but  it  does  not  all^  that  the  engine 
or  car  was  on  any  railroad  track.  See  Mob- 
ley's  Case,  supra.  Notwithstanding  Acts 
1903.  p.  162.  requiring  these  actions  to  be 
brought  In  the  county  where  the  injury  oe- 
curred,  or  in  the  county  where  plaintiff  re- 
sides, it  Is  not  necessary  to  allege  these  mat- 
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ters  In  the  complaint,  as  It  Is  a  matter  of 
defense  to  be  pleaded.  The  demurrer  to  tbe 
fifth  count  should  also  have  been  sustained. 
See  Mobil's  Case,  supra,  and  others  re- 
ferred to.  The  court  finds  In  the  record  no 
demurrers  to  the  sixth  count  of  the  com- 
plaint 

Aa  th^e  was  a  conflict  In  tbe  evldeDce  on 
the  subject  of  giving  or  obeying  signals  to 
stop  and  of  the  safety  or  unsafety  of  the  po- 
sition on  the  running  board,  and  on  the  ques- 
tion whether  or  not  the  eugineer  ran  the  car 
further  than  the  signals  authorized,  also  as 
to  whether  plaintiff  was  knocked  ofiT  by  the 
car  or  by  the  body  of  Gay,  tbe  court  properly 
refused  to  glvcr^the  general  charge  for  defend- 
ant Charges  8  and  5,  requested  by  the  de- 
fendant were  properly  refused.  Where  the 
complaint  contains  several  counts,  It  Is  prop- 
er to  refuse  a  chaise  Instructing  the  Jury,  .  If 
they  believe  the  evidence,  to  find  for  tbe  de- 
fendant on  one  of  the  counts.  U.  S.  Fidelity 
&  Guaranty  Co.  v.  Hablel,  138  Ala.  S48,  35 
South.  344;  Bessemer  Liquor  Co.  r.  Tillman, 
139  Ala.  462,  36  South.  40. 

The  court  did  not  err  In  refusing  to  give 
chaise  7,  requested  by  defendant  In  order 
to  sustain  the  defense  of  contributory  negli- 
gence, the  conduct  of  tbe  plaintiff  must  be 
negligent,  and  must  also  contribute  proxi- 
mately. This  charge  does  not  refer  It  to 
the  Jury  to  determine  whether  plaintiff  was 
negligent  A  man's  conduct  may  proximately 
contribute  to  his  injury,  yet  he  may  have  been 
free  from  any  Diligence.  Charge  7  was 
properly  refused.  The  court  properly  refused 
to  give  charge  12,  requested  by  the  defendant 
as  there  were  counts  in  the  complaint  allegtog 
willful,  wanton,  and  reckless  conduct  on  the 
part  of  the  engineer,  and  the  court  Is  not  pre- 
pared to  say  that  tbere  was  no  evidence 
from  which  the  Jury  might  find  that  said 
allegations  were  sustained.  Charge  9  was 
properly  refused,  because  it  did  not  hypothe- 
size tbat  the  running  board  was  a  place  ob- 
Tlously  dangerous. 

The  demurrers  to  pleas  2  and  3  were  prop- 
erly sustained,  as  said  pleas  do  not  sufficient- 
ly set  forth  any  defense. 

For  the  errors  pointed  oat  the  Jo^pnent 
of  the  court  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

McCLELLAN,  6.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


DUGGAR  T.  PITTS. 

(Supreme  Gonrt  of  AWuma.  Nov.  14,  1905.) 

1.  WiTNBSsna  —  TBANSAcnons  with  De- 
CEASCo  Pebboh— Physician's  Sebvicts. 
Under  Code  1896,  fi  J  794,  providing  that 
ft  person  having  a  pecuniary  Interest  m  the 
result  of  a  suit  or  proceeding  shall  not  testify 
against  the  party  to  whom  his  interert  is  op- 
posed as  to  any  transaction  with  a  decesrad 
person  wfaoee  estate  Is  interested  in  the  result 


or  proceeding,  a  i^i^ldan  Is  Incompetent  to 
testify  in  bu  own  behalf,  in  aft  action  for 
services  against  a  decedent's  estate,  as  to  the 
number  of  visits  he  made  to  deceased,  what  he 
did  for  him,  and  how  he  relieved  his  suffering. 
2.  Afpeaj>-Bbcobd— Review. 

Tbe  fact  that  a  bill  of  exceptions  does  not 
contain  all  the  evidence  will  not  preclude  a 
reversal  for  error  In  the  admission  m  evidence, 
8.  Witnesses— Coupetenct—Knowlbdob. 

Where  witnesses  admitted  that  they  did 
not  know  the  customary  charaes  for  plursiciau's 
services  In  certain  conntle^  uey  were  incompe- 
tent  tp  testify  to  the  value  et  such  aervices 
there  rendered. 

Appeal  from  Circuit  Court  Marengo  Coun- 
ty; J.  T.  LaAland,  Judge. 

"To  be  officially  reported." 

Action  by  W.  McLean  Pitta  against  B.  H. 
Duggar,  as  executor  of  the  will  of  W.  W. 
Duggar,  deceased,  fcv  professional  servloes 
roidered  the  decedoit  In  his  llfMlme.  From 
a  Judgment  In  favw  of  plaintiff,  defendant 
appeals.  Reversed. 

Rehearing  denied  January  9,  1906. 

The  plaintiff  was  introduced  aa  a  witness 
In  his  own  behalf  and  asked  a  number  of 
questions,  all  of  which  related  to  the  number 
of  visits  he  paid  Duggar  while  sick,  or  to  the 
work  he  did  for  Duggar,  medicines  furnished 
him,  or  operations  performed,  and  whetho: 
said  operations  were  disagreeable,  and  as  to 
original  entries  on  his  books  of  visits  made 
said  Duggar.  These  questions  were  all  ob- 
jected to,  because  they  called  for  evidence  of 
a  transaction  between  witness  and  said  W, 
,  W.  Duggar,  a  deceased  person ;  witness  hav- 
ing a  pecuniary  Interest  In  the  result  of  the 
suit  Thme  objections  were  all  overruled 
by  tbe  court  and  the  witneas  permitted  to 
testify  concerning  these  mattera 

B.  J.  Gilder,  for  ai^llant  Arthur  M. 
Pitts,  for  aroellee. 

ANDERSON,  J.  Section  1794  of  the  Code 
of  1896  was  Intended  to  remove  the  ban  of 
Incompetency  placed  by  the  common  law 
against  parties  of  interest  as  witnesses,  "ex- 
c^t  that  no  person  having  a  pecuniary  In- 
terest in  the  result  of  tbe  suit  or  proceeding 
shall  be  allowed  to  testify  against  the  party 
to  whom  his  Interest  Is  opposed  as  to  any 
transaction  with  or  statement  by  the  de- 
ceased person  whose  estate  Is  interested  In 
the  result  or  proceeding."  "The  policy  of  the 
exception  is  tbe  exclusion  of  parties  In  In- 
terest from  testifying  to  transactions  with 
or  statements  by  a  deceased  person,  when 
the  purpose  of  the  evidence  is  to  diminish  the 
rights  of  the  deceased  or  those  claiming  In 
succession  to  him.  *  *  *  If  death  has 
sealed  the  lips  of  one  party,  the  lajv  Intends, 
as  to  this  species  of  evidence,  to  seal  the 
lips  of  the  living."  Boykin  v.  Smith,  65  Ala. 
294.  Justice  Brlckell,  In  discussing  the  ex- 
ception In  the  case  of  Louis  v.  Easton,  60 
Ala.  470,  said:  "The  exception  must  em- 
brace every  case  In  which  It  Is  sought  to 
fasten  on  an  estate  a  liability  by  tbe  testi- 
mony of  the  party  with  whom  that  testimony 
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iB  created.".  Can  It  be  doubted  for  a  moment  i 
that  the  teatlmonj'  of  the  plaiutiET.  Dr.  Pitts, 
as  to  the  number  of  risitB  he  made  deceased 
and  what  be  did  to  relieve  him,  did  not  tend  . 
to  fasten  a  liability  upon  the  estate  of  the 
deceased  and  to  diminish  the  same,  In  view 
of  the  fact  that  the  testimony  of  other  wit- 
nesses as  to  the  value  of  plalntifTs  serrlcea 
Is  hypothesized  upon  tbe  number  of  visits 
and  character  of  the  treatment?  We  think 
not 

The  Texas  Court  of  Olvll  Appeals,  in  dis- 
cussing a  statute  similar  to  ours  in  the  case 
of  Garwood  v.  Schllehenmaler,  25  Tex.  Civ. 
App.  176,  60  S.  W.  573,  says:  "We  think  the 
following  portion  of  the  testimony  quoted 
was,  under  article  2302,  Sayles*  Ann.  Civ. 
St  1897,  Inadmissible:  'I  treated  him  for 
said  disease  from  February  22  to  April  25, 
1899.  I  treated  him  near^  every  day  dur- 
li^  said  period,  sometimes  every  two  or  three 
days.  I  wrote  prescriptions  for  him  frequent- 
ly,- and  gave  lilm  medicine  in  my  office.'  We 
cannot  agree  with  appellee  In  bis  contention 
that  this  testimony  Is  not  'as  to  any  trans- 
action with  the  Intestate  wltbin  tbe  mean- 
ing of  the  statute  referred  to.'  Webster  de- 
fines transaction'  as  follows:  '(1)  The  doing 
or  performing  of  any  business;  management 
of  any  affairs ;  performance.  (2)  That  which 
Is  done ;  an  affair ;  as  the  transaction  of  the 
exchange.*  It  is  defined  In  Anderson's  Dic- 
tionary of  Law  to  be  'whatever  may  be  done 
by  one  person  which  affects  another's  rights, 
and  out  of  which  a  cause  of  action  may  arise.' 
The  doing  or  performing  of  the  business 
shown  by  the  testimony  quoted  was  by  Oar- 
wood  with  tbe  deceased,  and  was  clearly 
such  transaction  as  the  witness  was  Inhibited 
from  testlfyli^  to  under  the  statute,  under 
which  It  has  been  held  a  physician  was  in- 
competent to  prove  his  own  services  as  such 
to  the  deceased  against  tbe  representative. 
Abbott's  Trial  Ev.  (2d  Ed.)  23.  If,  however, 
the  performance  of  the  services  had  been 
proved  allimde,  when  so  proved,  it  seemE^ 
plaintiff  could  have  testified  as  to  tbe  value. 
Morrlsette  v.  Wood  (Ala.)  26  South.  307, 
82  Am.  St  Rep.  127." 

The  Supreme  Court  of  New  York,  In  the 
case  of  Ross  v.  Ross,  6  Hun,  182,  which  has 
t>een  approvingly  cited  several  times  by  said 
court  Id  passing  upon  the  evidence  of  tbe 
plaintiff,  who  was  a  physician,  and  son  of 
tbe  deceased,  and  who  was  asked  in  the 
court  below  "whether  he  treated  his  father 
professionally  within  tbe  next  six  years  pre- 
ceding bis  death,"  said:  "But  It  Is  very 
clear  that  the  inquiry  made  related  to  a 
personal  'transaction  between  the  witness 
and  tbe  deceased  testator,  upon  which  he 
was  not  competent  to  give  evidence,  accord- 
ing to  the  section  of  the  Code  just  referred 
to.  If  the  evidence  could  have  been  taken, 
the  direct  tendency  of  It  would  have  been  to 
prove  that  be  performed  service  about  bis 
father's  person,  from  which  the  law  might 
Imply  a  promise  on  tbe  part  of  the  latter  to 


I  pay,  while.  If  he  were  living,  bis  own  evi- 
dence might  disprove,  both  of  such  facts. 
Tbe  policy  of  section  899  is  to  prevent  tbe 
estates  of  deceased  i>er8on8  from  being  rm- 
dered  liable  by  evidence  of  that  descrlptloD, 
proceeding  from  the  surviving  party  to  such 
transaction.  Where  that  has  been  bad  per- 
sonally with  the  deceased,  the  liability  of 
tbe  estate  on  account  of  It,  if  established  at 
all,  must  be  shown  by  tbe  evidence  of  per- 
sons  who  are  not  parties  assertliu;  and  en- 
deavoring to  sustain  the  claim  made.  Tbe 
rule  is  a  very  salutary  and  prt^r  one,  and  It 
has  been  rigidly  adhered  to  in  tbe  adminis- 
tration of  the  laws,  and  under  It  the  ques- 
tion was  properly  overmled." 

The  case  of  Morrlssett  v.  Wood,  123  Ala. 
884,  26  South.  307.  82  Am.  St  Rep.  127, 
Is  no  authority  to  sustain  the  evidsice  of 
tbe  plaintiff  In  tbe  case  at  bar.  That  case 
simply  holds  that  Wood  was  not  incompetent 
to  testify  that  deceased  bad  a  certain  disease 
and  tbe  cause  of  his  death,  but  nowhere  de- 
cides that  Wood  could  have  testified  that  he 
visited  and  treated  blm ;  and  said  case  Is  the 
case  referred  to  in  tbe  Texas  case,  supra.  Nor 
does  tbe  case  of  Wood  v.  Brewer,  73  Ala.  259, 
support  the  admission  of  plalntUTs  evidence 
in  tbe  case  at  bar,  and  Is  differentiated 
therefrom  by  the  discussion  of  Stone,  C-  J., 
in  the  case  of  Miller  v.  Gannon,  84  Ala.  SO, 
4  South.  204.  Counsel  for  appellee  places 
great  confidence  in  the  case  of  Bomm  v. 
Bell,  132  Ala.  85,  81  South.  454.  as  an  au- 
thority In  support  of  the  admissibility  of 
this  evidence.  In  that  case  the  witness  simply 
testified  that  "her  grandparents  came  to  her 
house,  and  stayed  there  continuously  until 
July,  1897."  There  was  nothing  In  tbe  evi- 
dence to  show  a  transaction  from  which 
tbe  law  would  Imply  a  charge  upon  tbe  es- 
tate of  the  grandparents.  There  was  nothing 
to-  show  that  th^  were  there  as  boarders, 
and  it  might  be  Inferred  that  they  were  in- 
vited guests. 

In  the  case  at  bar  the  evidence  of  plaintiff 
as  to  the  number  of  prof^lcmal  visits  made 
by  blm  and  what  be  did  for  the  deceased 
was  a  transaction  that  would  fasten  a  lia- 
bility upon  the  estate  of  tbe  decedent  and 
comes  within  the  exception. 

It  is  true  that  there  was  much  evidence 
tending  to  establish  plalntifTs  claim.  Inde- 
pendent of  his  own,  and  showing  that  be  had 
treated  deceased  faithfully  and  skillfully  for 
a  number  of  months ;  but  we  cannot  hold  that 
It  affirmatively  appears  that  tbe  admission  & 
bis  evidence  was  error  without  Injury.  HIb 
was  the  only  evidence  fixing  tbe  number  of 
visits,  and  wblle  the  evldoice  of  other  wit- 
nesses as  to  the  value  of  services  was  partially 
based  on  facts  Independent  of  plalntifTs  testi- 
mony, yet  the  number  of  visits  were  con- 
sidered in  estimating  tbe  value  of  plalntUTa 
services,  which  was  not  known  to  the  witness 
whose  evldoice  was  partially  hypothesized 
upon  the  number  of  visits  testified  to  by  tbe 
plaintiff.  The  trial  court  erred  In  not  sustain- 
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Ing  the  defendant B  objecttona  to  qneetions  to 
the  plaintiff  as  to  visits  to  deceased,  what  he 
did  for  him,  and  how  he  reliOTed  his  snflerlng. 

The  fact  that  the  bill  ot  exertions  does  not 
contain  all  the  evidence  Is  no  reason  for  not 
roTOvlnK  a  cause  vpon  the  improper  admlssi- 
Mlity  of  the  evidence.  The  case  of  Sanders  v. 
Steen.  128  Ala.  683,  29  Sontb.  S86,  and  cases 
thete  dted,  has  reference  to  the  giving  of  the 
afl3rmatlve  charge,  and  has  no  application  to 
this  case. 

The  defendant  failed  to  establish  a  predi- 
cate for  the  evidence  of  Drs.  Dnggar  and 
Klmbrough  as  to  the  valne  of  medical  serv- 
ices In  Selma,  as  each  of  them  admitted  they 
did  not  know  the  customary  charges  In  Selma 
and  Dallas  connty.  Jonaa  v.  King,  81  Ala. 
285,  1  South.  691. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

HABALSON,  DOWDELIi,  and  DBN80K, 
JJ.,  concur. 


OWEN  et  al.  v.  BEALE. 
(Supreme  Court  of  Alabama.  Jan.  18,  1006.) 
States  —  Compensation  or  Officbbs  —  Ap- 

FBOPBIATIONB  —  RePEAIj  —  InOONBZBTENT 

Aors. 

Gen.  Acts  1903,  p.  C0,  (  1,  subd.  36,  ap- 
proprlatlitf  $2,000  for  each  year  to  be  used 
for  the  apartment  of  archives  and  history, 
and  declaring  that  no  appropriation  made 
should  be  construed  to  be  in  addition  to  the  ap- 
propriation for  the  same  purpose  or  purposes 
made  by  separate  acts  previonsly  or  subsequent- 
ly passed,  operated  as  an  implied  repeal  of  Act 
F^.  27,  1901,  g  7  (Acts  1900-01.  p.  1201),  ap- 
propriatlDg  to  the  director  of  the  department 
of  archives  and  history  the  sam  of  $700,  in 
addition  to  bis  salary,  for  the  maintmance  of 
snch  departmnit 

Appeal  from  dtr  Court  of  Montgomeryt 
A.  D.  Sayr^  Judge. 

"lo  be  officially  reported." 

Suit  by  Jesse  D.  Beale  against  ThtHsas  M. 
Owen  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff.  dtfendantB  api>eal.  Af- 
firmed. 

Hassey  Wilson,  for  appellants.  W.  L.  Mar- 
tin, tm  appellee. 

DOWDELL,  J.  The  bill  in  this  case  Is 
one  by  a  taxpayer  to  restrain  an  alleged  un- 
lawful ezp^ditnre  of  public  money.  The 
amount  which  the  bill  chaises  as  being  un- 
lawfully expended  is  the  snm  of  $700  per 
annum,  which  said  sum  It  Is  alleged  that 
the  respondent,  Thomas  M.  Owen,  as  direct- 
or of  archives  and  history,  has  received  in 
payment  from  the  state  treasury  on  the  war- 
rant drawn  by  the  State  Auditor  and  claimed 
by  the  said  Owen  as  an  appropriation  duly 
authorized  by  law  for  the  maintenance  of 
the  department  of  archives  and  history. 
The  cause  was  submitted  on  the  pleadings 
and  proof,  and  a  decree  was  rendered  by  the 
city  coart,  granting  the  relief  sought  by  the 


bill.   From  this  decree  the  present  appeal 

is  prosecuted. 

By  an  act  approved  February  27,  1901 
(Acts  1900-01,  p.  1197),  the  department  of 
archives  and  history  was  created.  By  the 
third  section  of  said  act  (page  1199)  the  sal- 
ary of  the  director  was  fixed  In  the  sum  of 
$1,800  per  annum,  and  "a  conttnulng  appro- 
priation for  said  annual  salary"  was  thereby 
made.  By  the  seventh  section  of  said  act 
(page  1201)  it  was  provided  "that  In  addition 
to  the  salary  of  the  director  hereinabove 
appropriated,  the  sum  of  seven  hundred  dol- 
lars annually  Is  hereby  appropriated  for  the 
maintenance  of  said  department  and  the  Au- 
ditor la  hereby  authorized  to  draw  his  war- 
rant on  the  State  Treasurer  for  the  whole  or 
any  part  of  the  said  amount  In  such  sums  and 
in  such  manner  as  may  be  authorized  by  the 
board  of  trustees."  On  the  18th  day  of  Feb- 
ruary, 1903,  the  Legislature  passed  the  gen- 
eral appropsiatlon  act  (Qen.  Acts  1903,  p.  50), 
by  the  terms  of  which  act  it  was  provided, 
in  section  1,  subd.  86,  as  follows :  "For  the 
maintenance  of  the  department  of  archives 
and  history,  twenty-five  hundred  dollars  for 
each  year  to  be  used  and  expended  as  provided 
by  the  law  governing  said  department"  By 
section  8  (page  54)  of  said  general  appropri- 
ation act  of  1903  it  was  provided  that  "no 
appropriation  herein  made  shall  be  construed 
to  be  an  addition  to  the  appropriation  for  the 
same  purpose  or  purposes  made  by  separate 
acts  heretofore  passed  or  tliat  may  be  here- 
after passed  at  this  session,  and  provided 
further,  that  the  appropriations  for  the  same 
purposes  or  any  of  them  In  section  1  of  the 
general  appropriation  act,  approved  Decem- 
ber 13,  1900,  shall  be  construed  to  be  em- 
braced In  the  appropriations  hereinbefore 
made  In  section  1  of  this  act  and  shall  not 
be  deemed  an  addition  thereto." 

The  sole  question  is  whether  the  appropri- 
ation of  the  $700  made  under  the  act  ap- 
proved February  27,  1901,  was  repealed  by 
the  subsequent  general  appropriation  act  of 
February  18,  1903.  On  the  authority  of 
RIggs  V.  Brewer,  64  Ala.  288,  we  hold  that 
the  latter  act  of  February  13,  1903,  operated 
a  repeal  of  the  provision  contained  In  the 
act  of  February  27,- 1901,  appropriating  $700 
for  the  maintenance  of  the  department  of 
archives  and  history,  and  the  decree  appealed 
from  must  be  affirmed. 

Affirmed. 

HARALSON,  SIMPSON,  and  DBNBON 
JJ.,  concur. 


WOODROOF  et  aL  HUNDLBT. 
(Supreme  Court  of  Alabama.   June  SO,  1905.) 
1.  Wdlls — Oonstbtjction— Lapsed  Ijcqacies 
— fllrnor. 

Testatrix  bsqueathed  "all  the  balance  of 
the  money  now  on  hand  and  of  which  I  die 
possessed  after  the  pavment  of  *  *  *  the 
legacies  mentioned  herein,"  to  persons  named. 
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The  legacies  referred  to  were  two  legacies,  of 
$1,000  each,  to  two  persons  named  who  died 
in  the  lifetime  of  the  testatrix.  Held,  the  lega- 
cies lapsed  and  fell  into  the  general  reaidumn  of 
the  estate. 

[Ed.  Note. — Vor  eases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  U  1097-2000,  2177.] 

2l  Chabities— ConsrancrioH-^nDioiAXi  Ap- 
poinTHENT  or  Tbubtebs. 

Testatrix  devised  real  estate  to  three  trus- 
tees named,  to  apply  the  proceeds  to  the  educa- 
tion of  Toong  men  preparing  for  the  miDistry 
of  a  designated  denomination  or  any  Protestant 
denomination ;  the  "young  men  to  be  selected  by 
said  trustees  or  any  two  of  tbem."  Held,  that 
the  fact  that  the  i>ower  of  selection  was  vested 
in  the  tmstees  was  immaterial,  for  such  power 
would  appertain  to  the  office  of  trustee,  whether 
filled  by  appointment  by  the  coart  or  by  selec- 
tion of  the  testatrix,  and  hence  the  charity  was 
not  limited  to  the  lifetime  of  the  trustee 
selected  by  her. 
S.  Sawb— Pkbuanbnct. 

Testatrix  devised  real  estate  to  tmsteea 
named,  to  aimly  the  proceeds  to  such  objects  of 
charity  as  might  be  designated  by  another,  and 
declared  that  if  the  devise  shoDld  lail  the  trus- 
tees should  apply  the  proceeds  for  the  education 
of  yonog  men  for  the  ministry,  the  yooog  men 
to  be  selected  br  the  trustees.  Held,  that  the 
provision  for  the  education  of  men  for  the 
ministry  was  a  permanent  charity,  and  valid, 
on  the  provision  for  the  other  charity  being 
hdd  void. 

4.  WllXa  —  CONSTBUCTIOH— PABTY  IH  InTEB- 
SGT. 

A  legatee,  claiming  under  a  will  bequeath- 
ing to  him  the  balance  of  the  money  of  which 
tertatrlx  died  possessed  after  payment  of  lega- 
cies, has  no  interest  in  the  question  of  the 
validity  of  a  provision  in  a  devise  of  real  estate 
to  trustees  to  use  the  income  for  a  valid  pur- 
pose, which  declares  that  a  portion  of  the  in- 
come shall  be  used  for  another  purpose  which 
may  be  invalid. 

Appeal  from  Chancery  Court,  Limestone 
Comity:  W.  H.  Simpson,  Cbancellw. 

"To  be  offlcially  reported." 

Bill  by  John  H.  Hundley,  executor  of  Mary 
Ann  Walton,  deceased,  against  J^mes  W. 
Woodroof  and  others,  for  the  construction  of 
the  will  of  the  deceased.  From  a  decree 
constrtilng  the  wlU,  defendants  ^peaL  Af- 
firmed. 

Rebekring  denied  January  80, 1906. 

Item  14  of  the  will,  dlscuBsed  In  thlB  opin- 
ion, iB  aa  fftllowB :  "The  balance  of  my  real 
estate  cooBlBts  of  the  plantation,  contalnlns 
about  600  acres,  known  as  the  'Oakwood 
Place,*  and  upon  which  Is  situated  the  family 
graveyard.  I  give  and  bequeath  this  land 
(with  the  exc^itlon  of  the  graveyard,  ccm- 
talnlng  ftrar  acres)  to  John  Hundley,  Q.  W. 
Mitchell,  and  James  SIosb,  In  trust  to  roit 
the  same  and  apply  the  proceeds  to  such  ob- 
jects of  charity  and  benevolence  as  the  Pres- 
bytery of  the  State  of  Alabama  of  the  Cnm- 
berland  Presbyterian  Church  may  Indicate 
or  designate;  and,  shonld  this  devise  fall, 
then  the  said  trustees  Bhall  apply  t3ie  pro* 
ceeds  to  the  malntoiance  and  educatlmi  of 
young  men  preparing  for  the  ministry  in  the 
Cumberland  Presbyterian  Church,  or  In  any 
other  Protestant  church,  said  young  men  to 
be  sheeted  by  the  said  trustees  or  any  two 


of  them.   I  odd  to  this  legacy  the  residuum 

of  my  estate." 

As  qualifying  this,  item  15  la  as  follows: 
"Out  of  the  rents  of  Oakwood,  I  will  and 
desire  that  said  graveyard  be  kept  up  in  Its 
fencing  and  so  as  to  inclose  said  four  acres 
decently,  and  to  ke^  the  right  of  way  In 
good  condition  and  repair.** 

J.  E.  Horton,  Jr.,  and  Erie  Pettns,  for  ap- 
pellant McDonald.  CabanlsB  ft  Wllllngbam 
and  CabanlsB  &  Weakley,  for  appellant  chil- 
dren. R.  W.  Walker,  Milton  Humes,  and 
W.  T.  Sanders,  for  appellant  Woodroof. 
Thomas  O.  HcCldlan.  for  appellee  trustees. 
Oscar  R.  Hundley  and  Harris  ft  Byater,  toe 
appellee  Hundley. 

TTSON,  J.  This  appeal  Involves  only  two 
questions :  One,  relating  to  the  effect  of  the 
lapse  of  certain  legacies;  the  other,  touching 
the  validity  of  a  charity.  The  elevaitli 
clause  of  the  will  of  the  testatrix  Is  as  fol- 
lows :  "All  the  balance  of  the  mon^  now  on 
hand,  and  of  which  X  die  possessed,  aftear  the 
payment  of  my  just  debts  and  the  l^ades 
mentioned  herein,  I  give  and  bequeath  to 
Walton  McDonald,  son  at  J.  N.  and  Haggle 
McDonald,  of  Williamson  county,  Tenneseeb 
By  'money*  herein  1  mean  gold  and  sllw 
coin  and  cnrxencr,  wherever  deposited  or 
situated.**  Anumg  the  l^ades  wwe  two  of 
$1,000  eatih  to  persons  who  died  during  the 
life  of  the  testatrbc  Tba  chancellor.  In  con- 
Btmlng  the  will,  tb&t  ttiese  tegades 
fell  Into  tiie  general  realdnum.  This  ruling 
is  assigned  as  ema  by  aiveUftnt  M<3>mald. 

Of  course,  the  lapse  of  l^adee  which  ore 
primarily  a  charge  on  the  "money"  of  the 
testatrix  will  lessen  that  much  such  charges, 
and  In  that  wsy  will  give  to  tbe  legatee 
entitled  to  the  balance  of  the  numey  the  betke- 
fit  of  the  lapse ;  but  the  lapsed  legades  tbem- 
selves,  aB  a  charge  wptm  the  whole  ct  tte  tes- 
totrlx'B  pnverty,  ceased  to  be  of  any  effMt 
whatever,  precisely  as  If  tbey  bad  never  been 
Inserted  in  the  will,  and  therefore  ceased  to 
be  a  <diarge  against  the  residuum  of  the 
estate.  The  testetrlz,  it  aiqpears,  was  at  the 
date  of  her  will  about  to  undergo  a  danger- 
ous surgical  (Operation,  and  Immediate  death 
was  contemplated  as  a  possible  result  In 
that  Tlew  tiie  teatetrix  uses  in  fbia  dauae.  In 
reference  to  her  money,  the  words,  "now  on 
hand.'*  At  the  same  time  she  conten^ated 
that  she  ml^  not  die,  and  that  conse- 
quently the  words  "now  on  hand*'  might 
create  dlfilculty  in  their  i^llcation  to  con- 
diUons  existing  at  her  death  in  aftar  years. 
Therefore  she  made  the  clause  ambulatory 
and  applicable  to  her  death  at  any  time  by 
the  additional  worda  "and  of  which  I  die 
possessed."  Tbae  seems  to  be  no  difficulty 
whatever  about  the  constnictl<nL  The  be- 
quest only  applies  to  the  money  "posaessed" 
at  her  death,  and  only  covers  audi  moaey 
as  Is  left  after  paying  tbe  valid  dnrges  pat 
upon  such  money,  and  theref&re  ttue  legatee 
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•of  "the  balance"  only  baa  the  Indirect  ad- 
Tantage  of  lapsed  legacies  by  the  cancella- 
tion of  such  legacies  as  cbarges. 

The  testatrix  by  the  fourteenth  clause  of 
ber  will  gave  certain  real  property  and  the 
residue  of  her  estate  to  three  trustees  for  a 
-charity  which  was  held  invalid  by  the  lower 
■court,  and  provided  an  alternative  bequest 
for  a  different  charity  "should  this  Ithe 
first]  devise  fall."  The  court  held  the  alter- 
native devise  valid,  and  this  ruling  Is  assign- 
ed as  error.  The  devise  is  that  "the  said  trus- 
tees shall  apply  the  proceeds  [increase  of  the 
property]  to  the  maintenance  and  education 
of  young  men  preparing  for  the  mlulatry  of 
the  Cumberland  Presbyterian  Church,  or  In 
■any  other  Protestant  church ;  said  young  men 
to  be  selected  by  said  trustees,  or  any  two  of 
them.**  By  the  next  clause  (15)  It  Is  provid- 
-ed  that  a  designated  family  graveyard  of 
four  acres,  Included  In  the  tract  of  land  de- 
vised by  the  fourteenth  clause,  but  excluded 
from  the  devise  itself,  shall  be  Inclosed  and 
kept  up  out  of  the  rents  of  the  land  devoted 
to  the  charity.  There  being  no  assignment 
of  error  relating  to  the  primary  scheme  of 
-charity,  we  will  consider  only  the  objections 
to  the  alternative  scheme  above  set  out 

It  is  Insisted  that  the  testatrix  did  not 
Intend  or  declare  a  permanent  charity,  but 
at  most  only  a  devotion  of  the  Income  of  the 
property  to  the  maintenance  and  education 
of  young  men  preparing  for  the  ministry 
during  the  time  they  could  be  selected  by  tbe 
named  trustees  or  any  two  of  them.  This 
objection  would  hardly  be  Insisted  on,  except 
for  tbe  provlBlon  that  tbe  persons  to  be  main- 
tained and  educated  are  "to  be  selected  by 
said  trustees,  or  any  two  of  them."  The  ar- 
gument is  that  a  personal  confidence  was  re- 
posed in  the  named  trustees,  and  therefore  it 
was  necessarily  a  temporary  provision,  oper- 
ating only  during  tbe  possibility  of  Its  exer- 
cise, and  not  existing  at  all  after  the  death 
ot  the  trustees.  And  the  case  of  Fontaln  v. 
Ravenel,  17  How.  368,  15  L.  Ed.  80,  Is  relied 
on  to  support  the  contention.  The  provision 
giving  the  trustees,  or  any  two  of  them, 
power  to  select  the  young  mesi  preparing  for 
the  ministry  of  the  Cumberland  Presbyterian 
Ctanrch,  or  for  the  ministry  of  any  Protestant 
church,  aa  recipients  of  the  charl^,  is  a  pow- 
er which  would,  by  the  law  and  without  re- 
spect to  the  special  provision  of  the  will,  ap- 
pertain to  the  office  of  trustee.  The  property 
Is  given  to  the  trustees  for  tbe  defined  char- 
itable trust  of  applying  the  Income  "to  the 
maintenance  of  young  men  preparing  for  the 
ministry"  of  the  Cumberland  Presbjrterlan 
■Church,  or  any  Protestant  church.  If  all  the 
tmateea  had  died,  the  trust  would  not  have 
failed.  And  the  fact  that  the  power  of  selec- 
tion was  expressly  vested  In  the  trustees  Is 
Inunateilal,  as  It  frould  appertain  by  Impli- 
cation to  the  office,  whether  filled  by  appoint- 
ees of  the  court  or  by  selection  of  the  tes- 
tatrix. There  may  be  said  to  be  no  real  In- 
terregnum in  tbe  office  of  any  trust 


"Pnbllc  charities  indefinite  In  terms  are 
necessarHy  limited  In  their  administration 
by  the  amount  of  the  foundation  (or  funds 
available).  Where  the  founder  does  not  pro- 
vide a  rule  or  order  of  selection,  there  Is, 
therefore.  In  every  public  cbarltj  a  neces- 
sary power  of  selection  of  beneficiaries  In  the 
trustees."  Dodge  v.  Williams,  46  Wis.  70, 
98,  1  N.  W.  »2,  50  N.  W.  1108;  Russell  v. 
Allen,  107  U.  S.  163,  167,  2  Sup.  Ct  327,  27 
U  Bd.  807;  Howe  v.  Wilson,  60  Am.  B^. 
226,  and  note;  Heeketh  v.  Murphy,  36  N.  J. 
Bq.  23 ;  St  James  Orphan  Asylum  v.  Shelby, 
60  Neb.  796,  84  N.  W.  278,  88  Am.  St  Rep. 
603 ;  Bullard  v.  Chandler.  149  Mass.  682,  641, 
31  N.  B.  061,  6  Ii.  B.  A.  104;  2  Perry  on 
Trusts,  SI  721,  781,  782  ;  2  Pom.  Eq.  «  1025, 
1026  ;  6  Gyc.  pp,  038-940.  The  case  of  Fon- 
taln V.  Ravenal,  17  How.  869,  16  L.  Bd.  80, 
and  kindred  cases,  have  no  application  here. 
In  ttiat  case  there  was  only  a  power  given  to 
the  executors,  or  the  survivor  of  them,  after 
the  death  of  a  life  tenant  (the  wife)  to  dis- 
pose of  or  appoint  the  property  "for  the  use 
of  such  charitable  institution  in  Pennsylvania 
and  South  Carolina  as  they  or  be  may  deem 
most  beneficial  to  mankind,"  etc.  It  Is  plain 
that  the  charity  Itself  was  here  wholly  un- 
determined, and  was  left  to  the  personal  con- 
fidence and  discretion  of  the  executors,  and, 
the  power  never  having  been  exercised  and 
being  Impossible  of  execution,  the  devise  of 
necessity  failed,  without  an  exercise  of  the 
doctrine  of  cy  pres,  which  has  never  pre- 
vailed In  this  counb^.  In  tbe  esse  at  bar 
the  particular  charity  Is  defined  and  designat- 
ed with  all  the  certainty  required  by  law, 
and  It  is  only  the  administrative  detail  of  tbe 
selection  of  the  individual  object  of  tbe 
class  to  be  educated,  etc.,  which  is  left  to  the 
trustees.  This  Is  an  uncertainty  which  ap- 
pertains to  every  scheme  of  charity  of  the 
kind.  No  will  individualizes  the  foundling* 
who  are  to  be  nourished,  or  the  sick  who  are 
to  be  nursed,  or  the  existing  or  nonexlsting 
young  men  who  are  to  be  aided  in  a  case  of 
this  character.  The  fact,  then,  that  the  trust 
empowered  the  trustees  to  select  the  benefl- 
darlee.  Is  no  Indication  whatever  that  tbe 
Charity  was  limited  to  their  lifetime.  There 
can  be  no  question,  on  a  consideration  of  the 
whole  will.  Including  the  first  scheme  of 
charl^  (Burrlll  v.  Boardman,  43  N.  T.  260, 
8  Am.  Rep.  694),  that  tbe  testatrix  intended 
tbe  alternative  provision  under  consideration 
as  permanent. 

It  Is  further  Insisted  tbat,  If  tbe  testatrix 
Intended  a  permanent  charity,  it  cannot  be 
carried  into  effect,  because  it  was  coupled 
with  a  discretion  in  trustees,  who  are  dead, 
to  select  the  particular  objects  who  are  to  re- 
ceive the  braiefit  of  tiie  provision,  and  because 
the  fifteenth  clause  of  the  will  provides  tbat 
an  undeflnable  part  of  the  Income  Is  to  be 
subtracted  in  perpetuity  to  care  tm  the  grave- 
yard. The  first  objection  has  already  been 
answered.  Tbe  selection  of  tbe  particular 
objects  of  the  designated  class  to  be  benefited 
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Is  a  mere  admlnlstratlTe  detail,  not  inToMnc 
the  essence  of  the  charily,  and  belongs  to  the 
office  of  tnistee,  unless  specially  otherwise 
provided,  and,  when  not  specially  otherwise 
provided,  will  be  exercised  by  the  court  or 
attached  to  the  office  of  trustee  on  failure  of 
the  particular  plan.  Ballard  t.  Chandler 
and  other  authorities  cited  supra.  And  the 
fact  that  there  is  a  valid  or  Invalid  provision 
In  the  fifteentii  clause  of  the  will  relating  to 
the  income  of  the  property  devoted  to  the 
charity  Is  wholly  Immaterial.  If  the  pro- 
vision Is  valid,  It  will  simply  reduce  the  In- 
come 6t  the  property  to  the  extent  of  the 
chargea  for  keeping  up  the  grav^ard.  It 
on  the  other  hand.  It  is  Invalid,  It  can  have 
no  effect.  The  appellants  can  therefore  In 
no  event  be  prejudiced  by  the  fifteenth  clause 
of  the  will,  whether  It  is  a  valid  or  Invalid 
provision. 

We  find  no  error  in  the  decree  of  the  lower 
court  of  which  the  appellants  can  complain, 
and  It  must  be  affirmed. 

McCLBLLAN.  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ..  concur. 


COMMISSIONERS'  COURT  OF  BLOUNT 
COUNTY  V.  JOHNSON. 
(Supreme  Conrt  of  Alabama.  Jan.  9,  190G.) 

1.  Animals  —  Stock  Law  —  Eliotionb  — 
Validity. 

Under  Acti  1903,  p.  481,  aothorliing  a 
■took  law  election  to  be  held  in  any  precinct  of 
any  county  on  a  petition  of  a  majority  of  the 
freeholders  In  the  precinct  to  be  affected,  an 
election  held  pursoant  to  a  petition  descrltjing 
the  territory  proposed  to  be  covered  by  the 
election  by  metes  and  bounds,  and  failing  to 
■how  whether  it  includes  an  entire  precinct  or 
not,  and  at  the  conclusion  of  which,  the  com- 
missioners' court.  In  its  order  declaring  the  re- 
sult, describes  the  territory  as  that  part  of  the 
precinct  described  in  t!ie  petition,  is  void. 

2.  COUBTS  —  COMUISSIONEBS'    CoUBT  —  JlTSIS- 

nioTioN— Nbgessiit  of  SHOwina  bt  Rbo- 

OKD. 

The  commissioners'  court,  In  ezercisinK 
statutory  powers,  is  of  limited  jurisdiction,  and 
its  records  mast  aflSrmatirely  show  the  existence 
of  the  facts  on  which  its  authority  rests. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Courts,  SS  135,  186.] 

8.  Gebtioxaxx  —  0BonziDe— ^viBw  ot  Void 

Certiorari  is  the  proper  remedy  to  review 
the  action  of  the  commissioners*  court  In  pro- 
hibiting stock  from  running  at  large  porsuant 
to  a  void  election,  where  no  statutory  method 
of  review  is  provided,  although  the  statute  au- 
thorizes a  contest  of  the  election. 

[Ed.  Note. — For  cases  In  i>oint,  see  voL  9, 
Cent  Dig.  Certiorari,  $  20.] 

4.  Same— INTEKEST  of  Plaintiffs. 

Resident  electors  and  landowners  in  a  pre- 
cinct affected  by  a  void  stock  law  election  are 
sufficiently  interested  therein  to  be  entitled  to 
apply  for  a  writ  of  certiorari  to  review  the  elec- 
tion proceedings. 

Appeal  from  Circuit  Court,  Blount  County ; 
W.  W.  Haralson,  Judge. 
'*To  be  officially  reported." 
Certiorari  to  review  an  election  1^  Al 


Johiuon  against  the  commissioners'  court  of 
Blount  county.  From  an  order  declaring  the 
election  noil  and  rtMf  defendant  ^ipeala. 

On  November  15^  1904,  certain  persons, 
describing  ttiemselves  as  freeholders  of 
precinct  No.  19  In  Blount  county,  Ala.,  filed 
a  petition  In  the  probate  court  of  said  coun- 
ty, asking  that  an  Section  be  held  In  certain 
territory  of  said  county,  which  la  described 
In  the  petition  and  Is  not  a  description  of  tlie 
entire  beat  No.  19,  to  ascertain  whether  or  not 
stock  should  be  permitted  to  run  at  large  In 
the  territory  described.  The  commlBsioners* 
court  found  that  the  signers  constituted  a 
majority  of  the  bona  fide  freeholdras  of  the 
territory  described  In  the  petition  and  order- 
ed the  election,  at  which  election  a  majority 
of  those  voting  voted  in  favor  of  the  stock 
law,  and  an  order  was  entered  in  the  com- 
missioners' court  prohibiting  stock  from  run- 
ning at  lai^  On  Man^  13, 1906,  Al  JofanBon, 
who  describes  himself  as  a  btnia  fide  tree- 
holder  residing  In  said  territory  over  which 
stock  law  bad  been  established  by  the  order 
above  set  out,  and  also  alleging  that  he  was 
a  bona  fide  freeholder  residing  In  precinct 
19  of  Blount  county,  Ala.,  filed  In  the  cir- 
cuit court  a  petition  for  certiorari  to  the 
commissioners*  court  of  Blount  county,  re- 
quiring them  to  send  up  their  acts  and 
doings,  together  with  all  the .  papers  and 
orders  In  the  matter  of  the  election  for  or 
against  stock  law  In  certain  described  terri- 
tory In  precinct  19  of  Blount  county,  Ala. 
An  order  was  granted  by  the  circuit  Judge 
awarding  a  writ  of  certiorari,  to  wbldi  vrrit 
the  commissioners'  court  made  proper  re- 
turn, and  upon  a  review  of  their  acts  and 
doings  the  circuit  court  quashed  and  annul- 
led the  same  and  declared  the  election  held 
thereunder  null  and  void.  From  this  order 
the  commlaaloners'  court  appealed. 

O.  W.  Darden  and  T.  B.  Russell,  for  ap- 
pellant  Ward  &  Weaver,  for  appellee. 

ANDERSON,  J.  The  petition  in  this  case 
was  evidently  not  filed  under  the  local  law 
for  Blount  county  (Acts  1901,  p.  1800).  but 
was  doubtless  attempted  under  the  provisions 
of  section  2  of  the  general  law  (Acts  1003, 
p.  432).  White  under  the  local  law  the  re- 
sult of  the  election  to  be  held  throughout  the 
county  permits  the  result  to  apply  as  per  the 
vote  of  the  beats,  re^ectlvely,  and  one  beat 
could  get  the  stock  law,  though  It  may  have 
failed  in  the  entire  county  or  In  some  other 
precinct  yet  there  Is  no  provlBl<m  authori- 
sing a  separate  and  distinct  election  for  any 
one  precinct  or  any  number  of  precincts 
short  of  the  entire  county.  The  general 
law  cannot  be  "construed  aa  repealing  any 
local  stock  law  heretofwe  enacted'*  (section 
1,  p.  431);  but,  as  sectloir  2  thereof  provides 
upon  certain  conditions  for  an  Section  in 
any  one  prednct.  It  would  seem  that  there 
Is  a  field  of  operation  for  both  lawi.  An 
electl<m  can  be  had  for  the  entire  coun- 
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ty  under  the  local  law  and  for  a  single  pre- 
cinct under  the  general  law  of  190S.  In 
OTder,  however,  for  the  court  of  county  com- 
mlaalonm  to  order  an  election  under  sec- 
tion 2  of  the  general  law,  a  petition  must  be 
filed  by  "a  majority  of  tbe  bona  fide  free- 
holders In  the  precinct  to  be  affected,  who 
must  own  a  freehold  estate  In  such  prednct, 
stating  that  they  desire  an  election  in  such 
precinct  to  ascertain  whether  or  not  a  ma- 
jority of  tbe  qualified  electors  of  said  pre- 
cinct desire  or  favor  a  law  prohibiting  the 
running  at  large  of  stock  in  said  prednct," 
etc.  It  wljl  be  observed  that  a  precinct  la 
the  unit  fixed,  and  that  the  commissioners' 
court  would  be  without  Jurisdiction  to  or- 
der  an  election  as  to  a  part  or  subdivision  of 
a  precinct.  Candle  t.  GommlSBloners'  Court 
(Ala.)  89  South.  307. 

Tbe  petition  In  tbe  case  at  bar  does  not 
ask  for  an  election  as  to  an  entire  precinct, 
but  only  certain  described  territory  by  metes 
and  bounds  and  whlcb  may  be  far  short  of 
tbe  oitlre  precinct  The  order  of  tbe  conrt 
declaring  the  result  describes  tiie  territory 
as  that  part  of  the  precinct  described  In  the 
petition.  The  eommlssloners'  court.  In  tbe 
exerdse  of  statutory  powers,  as  were  con- 
ferred by  the  act  In  question,  is  a  court  of 
limited  }urlsdlcti<m,  and  to  iQtboId  Its  pro- 
ceedings under  ttie  statute  Its  records  must 
afflrmatlrely  show  t2ie  ratlstence  of  tbe  facts 
upon  whlcb  Its  authority  rests.  Flowers  v. 
Grant  129  Ala.  276,  80  South.  94;  Jobier  t. 
Winston,  68  Ala.  180;  Stanfill  t.  Court  of 
County  Revenue,  80  Ala.  287;  Brooks  t. 
Jofans,  110  Ala.  412,  24  South.  845.  No 
meUiod  baring  been  provided  by  which  the 
action  ot  the  commissioners'  conrt  can  be 
reviewed,  certiorari  is  tbe  pn^er  remedy. 
Stanfill  V.  Court  of  County  Bevenue,  supra; 
Miller  T.  Jones,  80  Ala.  88.  It  matters  not 
that  the  statpte  gives  tbe  right  to  contest  the 
election.  If  tbe  proceedings  calling  the 
election  are  void,  an  interested  party  should 
be  iwrmltted  to  review  and  quash  the  same, 
and  not  confined  to  a  contest  of  tbe  election. 
Furthermore,  as  tbe  election  waa  void,  tiiere 
was  nothing  to  contest. 

The  petition  arers  that  the  petitioners  are 
resident  electors  and  landowners  In  the 
precinct  to  be  affected  1^  tbe  proceedings, 
whlcb  shows  tiut  they  are  snflScIentiy  In- 
terested to  entiUe  them  to  apply  fOr  the  writ 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

TT30N,  DOWDBLIi,  and  SIMPSON,  JJ., 
concur. 


O0MMIS8IONBRS'  COURT  OF  BLOUNT 
COtTNTT  V.  WHITLEY  et  al. 
(Supreme  Court  of  Alabama.  Jon.  10,  1806.) 

Appeal  from  Circuit  Court,  Blount  Ooontr; 
W.  W.  Haralson,  Judge. 
"Not  officially  reported." 


T.BTNUIL  911 

Certiorari  to  review  an  election  by  J.  T. 
Whltiey  against  tbe  commissioners'  conrt  of 
Blount  county.  From  an  order  declaring  tbe 
elecU<m  null  and  void,  d^endant  appeals. 
Afflrmed. 

T.  B.  Rnasell  and  O.  "W.  Dardan,  for  ap- 
pellant Bmery  O.  Hall,  for  appellee. 

ANDBB80N,  J.  TMs  canae  la  afllnued  on 
tbe  authority  of  Oommlssioners'  Court  of 
^ont  County  t.  Al  Johnson  (decided  at  tbe 
present  term)  80  South.  010. 


PHILLIPS  et  aL  V.  BTNUM  et  al. 
(Supreme  Court  of  Alabama.  Jan.  8,  1906.) 

1.  ANiiuia  —  Restraint  of  Stock  —  Elec- 
tions— Leg  181.  AT  I  ON  Applicable. 

Loc  Acts  1900-01,  p.  1800,  provides  for  a 
jrtock  law  election,  in  wnich  the  voters  of  the 
entire  county  aball  participate,  and  as  a  result 
<^  which  the  stock  law  may  be  established  in  any 

firecinct  in  which  a  majority  of  votes  ts  cast 
n  favor  of  the  stodc  law.  Acts  190S,  p.  431, 
authorizes  a  stock  law  election  to  be  held  in 
any  precinct  In  any  connt7  on  a  i>etition  of 
a  majority  of  the  freeholders,  and  provides  that. 
In  order  to  procure  an  election  to  repeal  an  ex- 
istlng  stock  law,  the  petition  must  be  tinned 
by  a  majority  of  the  landowners,  and  mnst  be 
verified  by  affidavits  showiag  that  petitioners 
are  landowners.  It  further  provides  that  It 
shall  not  be  construed  as  repealing  any  local 
law  previously  enacted.  Beld,  that  both  the 
local  law  and  the  general  law  may  be  given 
operation  in  the  same  county. 

2.  Saice— Vaxiditv  op  Election. 

Under  Acts  1903,  p.  481,  authorizing  a 
stock  law  election  to  be  held  in  any  precinct  in 
any  county  on  petition  of  a  majority  of  the 
freuiolders,  an  election  held  for  a  subdiviBion 
of  a  precinct  la  without  authority  of  law  and 
void. 

8.  KLECTIOIfS— Coktest^Vqid  Hlectionb. 

The  court  is  without  Jurisdiction  to  enter- 
tain a  contest  of  an  election  held  without  au- 
thority of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Elections,  |  245.] 

Appeal  from  Probate  Court,  Blount  County; 
John  F.  Kelton,  Judge. 

"To  be  officially  reported." 

Election  contest  by  Elijah  Bynum  and 
others  against  John  FbllllpB  and  others. 
From  a  judgment  in  favor  of  contestants, 
contesteee  appeal.  Reversed. 

This  was  a  petition  addressed  to  tbe  pro- 
bate judge  of  Blount  county  seeking  to  con- 
test an  election  held  on  the  2d  day  of  Janu- 
ary, 1905,  In  a  portion  of  election  precinct 
No.  37,  commonly  called  "Dalley's  Beat"  to 
determine  whether  or  not  ftock  should  be 
allowed  to  run  at  large  In  said  portion  of 
Dailey's  beat  The  contest  was  regularly  set 
for  hearing,  and  parties  Interested  on  the 
other  side  of  the  question  were  given  notice 
of  the  contest  On  the  day  set  for  hearing 
John  Phillips  appeared,  limiting  bis  appear- 
ance for  the  purpose  of  making  a  motion,  and 
moved  the  court  to  dismiss  and  decline  to 
take  jurisdiction  in  the  contest  upon  the 
grounds  that  the  court  bad  no  jurisdiction 
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and  that  the  grounds  of  contest  set  forth  In  the 
petition  do  not  constitute  or  contain  similar 
grounds  on  which  an  election  should  be  con- 
tested before  this  court  Tbece  was  also  a 
plea  in  abatement  filed  by  conteetees,  setting 
up  a  want  of  Jurisdiction  in  the  court  because 
the  judge  of  probate  was  a  part  of  the  court 
of  county  commissioners  that  passed  upon 
and  ordered  the  election.  There  was  other 
pleading  not  necessary  to  be  set  ont  The 
lower  court  adjudged  the  election  rold  and 
taxed  the  contestees  with  the  cost.  From 
this  action  of  the  court  an  appeal  waa  taken. 

G.  W.  Dardoi  and  J.  M.  Chilton,  for  aih 
pellants.   Emery  0.  Hall,  for  appellees. 

SLMPaOS,  J.  The  first  point  .to  decide^  In 
Older  to  reach  a  solution  of  the  probl^s  In 
the  case,  Is,  what.  lav  wpllea'  On  Vttoru- 
ary  28,  1001,  a  local  act  was  passed  eetab-. 
lishing  a  Btodk  law  in  Blount  county.  Loc. 
Acts  1000-01,  p.  1800.  That  act  piOTided  for 
an  election  by  the  qnallfied  voters  (tf  the  eor 
tire  county  to  ascertain  whether  they  de- 
sired a  stock  l^w.  That  act  prorlded,  also, 
that  In  any  precinct  in  that  county,  wherein 
a  majority  of  the  voterfl  cast  tlielr  votes  for 
the  stock  law,  a  stock  law  shall  be  estab- 
lished. If  witlUn  six  months  a  lawful  fmce 
shall  be  erected  around  said  precinct  It  al- 
so provides  for  a  similar  election,  at  any 
time  In  the  future,  with  similar  results,  on 
application  1,200  voters.  Under  tiiat  act 
the  tmly  election  provided  for  was  an  election 
by  the  voters  of  tlie  entire  coon^,  and  the 
inhabitants  of  a  precinct  could  secure  a 
stock  law  only  by  having  a  county  election, 
at  which  a  majority  of  the  voters  in  the  pre- 
cinct should  vote  tor  it  The  general  act  of 
September  29,  1O03  (Acts  ld03,  p.  431),  pro- 
vides for  an  election  In  any  precinct  in  any 
county  on  petition  a  majority  of  the  free- 
holders. It  is  provided  In  this  act  that  It 
"diall  not  be  construed  as  repealing  any  local 
law  beri^fore  enacted.'*  But  this  act  shows 
a  clear  Intention  to  make  it  applicable  to 
predncts  which  have  a  stock  law  existing 
under  any  previous  act  so  as  to  give  the 
vote  the  effect  of  abolishing  the  existing 
stodc  district  as  section  6  (page  438)  pro- 
vides that  "if  snch  election  Is  held  in  any 
precinct  In  which  stock  law  already  exists, 
and  a  majority  of  tbe  votes  cast  be  'Stock 
law.  No,'  the  result  of  sncb  election  shall  not 
take  ^ect  until  the  lapse  of  six  months  af- 
ter such  election.**  The  act  also  provides 
that  "In  order  procure  an  election  'to  re- 
peal existing  stock  law'  the  petition  must 
not  only  be  signed  by  a  majority  of  the 
landowners,  *  •  *  but  it  must  also  be 
verified  by  affidavit  of  two  or  more  showing 
that  petitioners  are  landowners  and  that 
their  lands  do  not  He  within  an  Incorporated 
dty  or  town." 

It  Is  evident  that  there  Is  a  field  of  opera- 
tion for  both  acta  In  the  same  county.  An 
election  could  be  held  throughout  the  county 


of  Blount  under  the  local  act,  and  an  elec- 
tion conid  be  held  In  any  precinct  of  the 
county  afterwards  under  tlie  general  act;  but. 
In  order  to  hold  an  election  which  would  liave 
the  effect  of  repealing  the  previous  adoption 
of  the  atoA  law  In  any  prectoct  the  petition 
would  have  to  be  signed  by  a  majority  of  the 
landholders  and  verified.  It  Is  clear  that 
the  election  was  not  held  under  the  local 
law.  The  record  does  not  show  whether  any 
stock  law  was  in  operation  under  the  local 
law  at  the  time  the  election  was  held,  nor 
are  copies  of  the  petition  and  other  proceed- 
ings under  which  the  election  waa  held  given; 
but  It  Is  distinctly  stated  that  the  election 
was  held  for  a  part  of  a  precinct  and  the 
voters  In  the  other  parts  of  the  precinct  were 
denied  the  right  to  vote,  and  that  the  stock 
law  so  attempted  to  be  voted  in  was  to  oper- 
ate In  only  a  portion  of  said  precinct  The 
pretdnct  is  the  unit  fixed  by  the  act  and  an 
election  held  for  any  subdivision  of  the  pre- 
cinct is  without  authority  of  law.  In  the 
case  now  before  the  court  we  hold  that  no 
such  election  as  Is  provided  by  law  being 
shown,  the  court  waa  without  Jurisdiction  to 
entertain  a  contest  The  motion  to  dismiss 
the  proceedings  for  contest  should  have  been 
granted. 

The  Judgment  of  the  court  is  reversed,  and 
a  Judgment  will  be  here  roidered  dismissing 
the  petition  for  contest 

Reversed  and  r«idered. 

TTSON,  DOWDBLI^  and  ANDBBSON,  3J^ 
concur. 


LTNOH  V.  STATB. 

(Supreme  Oonrt  of  Alabama.  Jan.  10,  1906.) 

InroxiCATiNO  Liquobs— Licthbes— Issuaitci 

TO  FiBu— Bights  of  PABima. 

Where  a  liquor  license  was  granted  to  d»> 
fendant  and  another  as  partners.  It  waa  mffi- 
cieut  to  autborlse  defendant  to  continue  the 
sale  of  liquor  Individually  after  purchasing 
his  partner's  interest  In  toe  firm. 

[Ed.  Note.— For  cases  in  point  see  vol.  29, 
Gent  Dig.  Intoxicating  Uqnors.  H  105,  lia] 

Appeal  from  Olty  Ckmrt  of  Bossemer;  Wm. 
Jackson,  Judge. 

"To  be  officially  retorted." 

Will  Lynch  was  convicted  of  retalltaig 
liquor  without  a  license,  and  he  appeals.  Re- 
versed. 

The  defendant  was  convicted  of  retailing 
without  a  license.  Trial  was  had  on  the 
following  agreed  stetement  of  facta:  That 
one  D.  B.  Wilklns  and  Will  Lynch,  the  de- 
fendant In  the  ease,  paid  for  and  procured 
a  license,  both  state  and  coimty,  to  carry  on 
bnslneas  as  retail  liquor  dealers  In  the  city 
of  Bessemer,  JefTerson  county,  Ala.  That  the 
said  D.  B.  Wllklna  and  Will  Lynch  were  un- 
derstood to  be,  and  were,  partners  In  said 
business,  and  that  they  did  business  under 
the  firm  name  of  Wllklns  A  Lynch.  That 
the  license  that  was  Issued  to  than  had  their 
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OAmes  written  In  It  ai  follows:  *T>.  B. 
Wilklna  and  Will  Lynch."  That  they  com- 
menced to  do  business  on  the  date  that  the 
license  was  Issued  for  the  balance  of  the 
year  1905.  That  the  said  firm  did  business 
as  the  firm  for  some  time,  when  the  said 
D.  B.  Wllkina  sold  and  transferred  his  In- 
terest In  and  to  said  business  to  W.  R.  He- 
Vay,  and  he  (Wllkina)  went  out  of  and 
left  the  bnalnesB.  That  the  said  McVay  never 
took  charge  of  nor  attempted  to  do  business 
under  said  license,  but  at  once  after  the 
transftf  of  Wllkins*  Interest  to  him  trans- 
ferred the  same  to  Will  Lynch,  this  defend* 
ant  That  this  deteodant,  Will  liynch.  con- 
tinued to  carry  on  and  run  said  business 
without  other  license  than  that  issued  to 
D.  B.  Wllklns  and  Will  Lynch  as  aforesaid. 
That  this  prosecution  Is  brought  against  said 
Lynch  for  carrying  on  said  retail  llquw  busi- 
ness aforesaid  after  Wllklns  bad  retired 
from  the  firm  as  aforesaid. 

W.  S.  Welch,  for  appellant  Haaa^  Wil- 
flon,  Atty.  Gen.,  for  tbe  State 

ANDERSON.  J.  Although  It  Is  In  general 
I)ermlsslble  to  grant  a  license  to  two  persons 
Jointly,  yet  a  license  granted  to  one  person, 
who  forms  a  partnership  with  an  unlicensed 
person,  does  not  authorize  the  latter  to  make 
sales.  Shaw  r.  State,  S6  IndL  188.  And  when 
the  firm  already  exists,  a  license  to  one  part- 
ner Individually  will  confer  no  authority 
on  his  copartnw  or  the  firm.  "A  license  to 
retail  affords  protection  only  for  those  acts 
which,  in  law,  are  merely  his  acts  as  an  In- 
dividual. If  it  is  granted  to  a  partnership, 
It  affords  protection  only  for  those  acts 
which.  In  law,  are  the  acts  of  the  firm. 
A  license  to  an  Individual  cannot  be  a  license 
to  a  partnership."  Long  v.  State,  27  Ala.  82. 
And  on  the  same  principle  a  license  Issued 
to  a  firm,  of  which  a  given  person  Is  a  mem- 
ber, confers  no  authority  to  sell  on  another 
firm,  of  which,  also,  the  same  person  Is  a 
member.  Wharton  v.  King,  69  Ala.  805. 
"But  where  a  license  Is  issued  to  a  firm,  and 
before  Its  expiration  one  partner  acquires  the 
Interest  of  tbe  other  partners  In  the  firm's 
business  and  property,  he  may  continue  to 
sell  under  the  same  license;  and  so,  also,  a 
license  granted  to  two  persons  or  partners 
will  Justify  one  of  them  In  making  sales,  al* 
thoT^h  tbe  other  has  retired  from  tbe  firm." 
Black  on  Intoxicating  Liquors,  i  134;  U.  S. 
v.  Davis  (D.  C.)  37  Fed.  468;  State  v.  Ger- 
hardt,  48  N.  C.  179 ;  Hill  v.  Tblxton,  94  Ey. 
96,  23  S.  W.  947;  St  Charles  v.  Hackman, 
133  Mo.  684,  34  S.  W.  87a 

In  tbe  case  at  bar  the  license  was  grant- 
ed to  D.  B.  Wllkins  and  Will  Lynch,  the 
defendant,  who  were  at  the  time  partners, 
and  at  the  time  of  the  alleged  violations 
the  said  Lynch  was  conducting  the  business 
as  the  sole  owner  and  proprietor.  The  North 
Carolina  case,  supra,  very  Justly  holds  **that 
the  continuance  of  the  business  by  the  re- 
maining partner  will  not  antlunrlze  on  bn- 
8&80^-fiB 


pro[>er  person  to  retail,  because  tbe  moral 
qualifications  of  tbe  retailer  have  already 
been  examined  Into  and  passed  upon  by  tbe 
county  court.  In  this  respect  It  differs  es- 
sentially from  the  case  of  an  assignee,  or  of 
tbe  personal  representative  of  a  licensed  per- 
son, claiming  the  right  to  sell  under  the 
license.  Such  claim  would  be  rejected,  for 
the  obvious  reason  that  the  claimant  would 
not  have  the  sanction  of  the  county  court 
But  the  reason  would  not  apply  to  the  case 
of  the  present  defendant  who  is  a  remain- 
ing partner."  The  trial  court  erred  In  giv- 
ing tbe  general  charge  for  the  state,  and  in 
refusing  the  one  requested  by  the  defendant ; 
and  the  judgment  Is  reversed  and  one  will 
be  h«*e  roidered  discharging  the  def&nOant 
Reversed  and  rendered. 

HARALSON.  TTSON.  DOWDDLL*  and 
DEN80N.  JJ..  cmcnr. 


TILLIS  et  al.  v.  FOLHAB. 
(Buprene  Court  of  Alabama.  Nor.  21.  1006.) 

1.  Pjlstiibihif^-Sali  of  Iinnaar— Lxabuj- 

Tm  or  PUBCHABEBS. 

On  the  sale  by  partners  of  their  intwest 
in  the  firm  to  the  remaining  partner  and  a 
stranger,  tbe  purcbaaers,  who  as  part  of  tbe 
conslderatioD  agree  to  pay  the  portnersblp 
debts,  become,  as  between  them  and  the  sellers, 
the  principal  debtors  as  to  such  debts,  the 
sellers  being  the  snreties,  so  that  the' debts  hav- 
ing become  due  and  remaining  unpaid,  the 
sellers  may  maintain  a  suit  to  compel  tbe  buy- 
era  to  pay  the  debts. 

[Ed.  Note^For  casaa  In  pidnt,  see  ToL  88, 
Cent  Dig.  Fartnerahtp.  H  ttFTf  m.} 

2,  Fbauds,  Statute  of— Pabtnebship  Lands. 

As  regards  the  statute  of  frauds,  partner- 
ship lands  are  to  be  r^orded  as  personalty. 

[Ed.  Note. — For  coses  In  point  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  d,  {|  13&-189.] 

3.  SAICE— PaKT  PEBTOBKAnCK. 

As  regards  part  perfOTmance  of  a  contract 
of  sale  of  several  parcels  of  land,  so  as  to  take 
it  out  of  the  statute  of  frauds,  taking  posses- 
sion of  one  of  the  parcels  is  equivalent  to  tak- 
ing possession  of  all  of  them. 

[Ed.  Not&— For  cases  In  point  see  voL  23. 
Cent  Dig.  Frauib,  SUtnta  of,  {  288.] 

4,  PABTNEUraiP  —  SALB  —  AOTIOH  AoAinsT 

PURCUASERS. 

Where  complainant  sold  his  interest  and 
that  of  W.  in  a  partnership,  W.,  who  ratified 
Us  action  and  was  satisfied  to  look  to  complain- 
ant for  his  share  of  tbe  proceeds,  Is  not  a  nec- 
essary psrty  to  a  suit  to  compel  the  purchasers 
to  pay  the  ddMs  of  the  firm  as  thigr  had  agreed. 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  (^Sclally  reported." 

Suit  1^  W.  B.  Folmar  ogBlnst  Blcfaard 
Tlllis  and  another.  Decree  for  oomptainant 
Defendants  appeal.  AfllrmedL 

Rehearing  denied  January  9,  IPOd. 

Horace  Strlngfeliow,  for  appellants  J.  M. 
Cblltini,  for  appellee; 

HARALSON,  J.  1.  It  must  be  admitted 
that  where  one  partner  sells  his  interest  in 
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the  firm  to  onotlier  partner,  and  tbe  same 
thing  iB  true  vhen  a  stranger  buys  out  the 
Interest  of  one  ot  tbe  partners,  such  pur- 
chaser, unless  It  Is  otherwise  i^vlded  by  the 
contract  of  sale,  operates  such  a  change  In 
tbe  position  of  the  seller,  that  he  no  longer 
has  any  claim  based  on  the  partnership 
relation,  which  would  Justify  an  accounting 
between  the  partners;  and  the  compensation 
agreed  to  be  paid  must  be  enforced  at  law, 
equity  having  no  jurisdiction  to  mttace  tbe 
agre«nent  Brown  t.  Bnmum,  99  Ala.  114, 
12  Soutb.  60& 

By  the  terms  of  the  contract  of  sale.  Til- 
11^  who  was  a  stranger  to  the  partnership, 
together  with  Byid,  wlio  was  a  member  of 
the  firm,  bought  out  the  interest  of  complain- 
ant, Folmar,  and  J.  G.  Walden,  another  one 
of  the  firm.  The  purchase  Involved  the  en- 
tire stock  of  goods,  wares  and  mo^dumdiae 
and  office  fixtures  ot  said  firm,  located  at 
different  points,  and  all  notes,  mortgages, 
books,  accounts  and  cboees  In  action  of  said 
firm  at  tbe  places  specified;  also  all  tbe  real 
estate  belonging  to  said  firm,  the  interest 
being  as  stated,  to  oonv«y  to  tbe  purchasers, 
the  entire  interest  of  said  firm  in  and  to  the 
partnrashlp  prop«-ty,  real,  personal  and 
mixed,  of  every  character.  The  purdiase 
price  was  |2B,000.00:  f5,000.00  in  cash,  which 
was  paid,  and  two  notes  of  flO,000.00  each  of 
the  Henderson  Boyd  Lumber  Company,  pay- 
able respectlvdy.  on  the  1st  of  October,  1902 
and  1908,  which  notes  were  delivered,  tbe 
purchatm  agreeing  also,  as  a  part  con- 
sideration of  tbe  sale,  to  pay  "all  the  debts, 
notes  and  accounts  and  llaMHties  of  the  firm 
of  Folmar,  Walden  &  Byrd,  as  Bihown  the 
bo<A8  of  tbe  firm,  together  with  any  accounts 
that  may  be  due  Gm  local  merchants  for 
jnonthly  bills." 

By  sneh  a  ctmtract,  while  tbe  iM  firm  was 
primarily  liable  to  11b  creditors,  yet,  as  be- 
tween the  sellers  and  purchasers,  Folmar  A 
Walden  and  Tillis  &  Byrd,  the  formor  be* 
came  tlie  granton  at  said  debts  to  tiie  credit- 
ors, and  their  sureties  for  the  payment  of  tiie 
same.  As  between  Folmar  A  Walden  and 
TUlls  &  Byrd,  the  latter  were  primarily  liable 
to  the  creditors.  Mason  v.  Hall,  80  Ala. 
599.  This  u;reement  to  pay  these  debts  by 
Tlllls  &  Byrd  was  not  a  covenant  for  in- 
demnity, merely,  but  bound  them.  TiUls  A 
Byrd,  as  purchasers,  to  discharge  Folmar 
&  Walden  from  all  liability  for  the  debt& 
This  meant  that  the?  would  pay  them  as  th^ 
accrued  and  exonerate  complainant  from 
paying  tbe  same.  Peaces  Oredltors  v. 
Peace's  Adm*r,  27  Ala.  888.  The  bill  avers 
that  the  debts  wwe  all  past  due,  and  the 
ftiilvre  of  defendant  to  pay,  the  promise 
to  pay  being  an  affirmative  one,  gave.  It  Is 
true,  tbe  comirfalnant  an  immediate  right 
of  action  on  the  contract  for  the  debts  he 
had  already  paid,  and  also  tor  all  such  as  he 
was  liable  for,  bnt  this  did  not  operate  to 
deprive  him  of  his  right  to  file  his  bill  to 
compel  the  pnrchasers  to  pay  the  debts  and 


exonerate  blm  from  the  payment  of  the 
same.  The  prayer  ttf  tbe  Ull  is  tor  a 
specific  performance  of  the  covexutnt,  and  for 
damages  for  Its  violation. 

As  to  the  right  of  a  surety  to  file  his  bill 
to  compel  bis  principal  to  pay  the  debt  In 
exoneration  of  the  surety,  Sir.  Brandt  ob- 
serves: *'After  the  debt  for  which  the  sure- 
ty or  guarantor  is  liable  has  become  due, 
he  may,  without  paying  the  debt,  and  with- 
out being  called  upon  by  the  creditor,  file  a 
bill  in  oqultr  to  compel  ttie  principal  to 
pay  the  debt,  it  being  unreasonable  that  a 
surety  or  guarantor  dionld  always  have  a 
ciond  hanging  over  him  even  though  not 
molested  for  the  tebt  The  principle  Is  uni- 
versally recognized,  and  has  been  applied 
to  a  great  variety  of  drcnmstances."  Brandt 
on  a.  *  6.  (8d  Bd.)  |  246;  Baylies  on  &  A 
G.  p.  801. 

In  1  Story's  Bq.  Juris.  1  827,  It  la  said, 
"Snrettes,  ateo,  are  entitled  to  come  into 
a  court  of  e<inlt7,  after  a  debt  baa  become 
due,  to  compel  tbe  debtor  to  exmmte  them 
from  their  llablllly.  by  paying  the  debt** 

In  tbe  case  of  Thomas  v.  St  Paul's  M.  E. 
Ohurcb,  86  Ala.  141,  5  South.  809,  this  court, 
recognizing  tills  doctrine  emplc^  this  lan- 
guage: "No  principle  in  equity  1>  more 
familiar,  tff  more  firmly  establidied,  ttianttiat 
a  snreiy.  aftw  the  debt  for  wfaicfa  be  Is  liable 
has  become  due,  without  i»yiag  or  being 
called  on  to  pay  It  may  file  a  bill  In  equity 
to  compd  the  principal  debtm  to  enmerate 
Urn  from  liability  by  its  payment  provided 
no  rights  d  tlie  creditor  are  prejudiced 
thereto."  The  demurrer  so  fUr  as  It  ques- 
tioned the  equity  of  the  bill  on  this  ground 
was  properly  overruled.  See  also  the  case  of 
West  V.  (fasten,  12  Fla.  816,  where  mauy 
dedaions  are  collated. 

2.  The  re^ndenta  pleaded  the  sbitate  of 
frauds, — that  the  agreement  in  said  bill  al- 
idad and  sought  to  be  enforced  was  inefCect- 
ive,  In  that  a  i>art  of  tbe  property  agreed  to 
be  purchased  by  rcqrendents,  and  for  which 
an  entire  and  indivisible  consideration  was 
agreed  to  be  paid,  amslated  of  considerable 
real  estate  ritnated  In  various  places  in 
Geneva  county;  that  said  agreement  was  not 
In  writing,  nor  was  any  note  ot  moncMrandum 
thereof  In  writing  signed  reqwndents  ot 
by  any  one  thereunto  authorized,  ete. 

Tbe  bill  alleges.  In  sabstance^  that  while 
Walden  was  not  a  party  himself  to  said  con- 
tract of  Bsl^  erespt  as  complainant  r^we- 
sented  bis  interest  and  undertook  to  dispose 
of  the  same,  tbe  complainant  has  placed  tbe 
respondents  in  tbe  full  possession.  ownOTSh^ 
and  cDjoymoit  of  the  pRmwrty  and  choses  in 
acUon  sold  tiiem,  and  said  Walden  has  af- 
firmed and  ratified  his  said  action  and  is 
satisfied  to  look  to  complainant  tot  his  share 
of  the  proceeds  of  tbe  sale  of  said  prcq^erty ; 
that  a  portion  of  the  property  pordiased  was 
real  estate,  and  that  an  entire  and  indivisible 
consideration  was  to  be  paid  tar  it  and  tbe 
real  estate  was  situated  in  dlffOTent  places 
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In  Coffee  county;  that  said  agreraaent  was 
not  in  writing,  signed  bj  complainant;  that 
Walden  never  executed  any  written  agree- 
ment to  coDTor,  and  that  Folmar  bad  no 
authority  In  writing  in  the  premises  from 
Waldfln;  that  a  part  of  the  ocmtf  dwation  was 
then  and  tSiere  paid  and  respondents  put  In 
possessloa  of  a  part  ct  the  land,  but  not  In 
poMBMlOn  of  the  entire  lands.  The  blU  al- 
leges, as  has  been  stated,  tiiat  the  purdusers 
wen  put  In  possession  ot  the  entlrs  lands. 

The  language  of  the  ivayer  of  complain* 
ant's  bill  is,  afttf  requesting  a  tefteenco  to 
ascotain  and  report  the  sum  due  said  several 
credltoxs  1^  the  Ann  at  Folmar,  Walden  ft 
l^d,  which  the  defendants  In  the  contract 
bound  themselTcs  to  pay,  tiiat  the  court 
would  "render  a  decree,  requiring  the  said 
TilUs  ft  ^rd  to  qpedflcaUy  perf<»m  fbeir 
said  omtract  by  paying  the  amounts  due 
each  of  said  creditors  respectlTely,  and  upon 
their  failure  to  do  so.  Judgment  be  entered 
against  the  said  Richard  Tillls  and  Robert 
B.  Byrd  for  said  amount,  and  that  they  be 
also  onnpeUed  to  refund  and  repay  to  your 
orator  the  debts  already  paid  Iv  him,  for 
whldi  thv  ue  liable  under  said  oontract" 
There  was  no  prayw  that  the  legal  title  to 
the  landa  be  dlrested  out  of  Folmar  ft 
Walden  and  be  Invested  in  Tillls  ft  Byrd. 
Indeed,  Waldm  was  not  a  party  to  the  bill. 

"Partnership  lands  In  eaulty  and  for  part- 
nership purposes  are  to  be  treated  as  per- 
sonalty (4  Mayfleld's  Dig.  p.  807,  i  801).  Real 
estate  acquired  with  partnsrshlp  funds,  or  on 
partnership  credit,  and  for  partnership  pur- 
poses, in  a  court  of  equity  is  esteoned  part- 
nership pnqwrty,  subject  to  the  payment  of 
partnersh^  debts,  In  inrlorlty  of  the  separate 
debts  of  the  several  partners,  and  it  Is  not 
material  whether  the  1^1  title  resides  In 
the  partnership  or  In  the  sevml  partners  as 
tenants  in  craumou,  or  In  the  name  of  one 
partner  only."   Id.  p.  896,  |  821. 

It  la  said  In  Browne  on  the  Statute  of 
Frauds  (0th  IGd.)  |  259.  that  **where  land  Is 
owned  by  a  partnership,  each  partner,  of 
conrsob  li  entitled  to  his  proper  share  of  it 
And  here  must  be  remarked  an  important 
exception  (for  so  it  seems  we  are  forced  to 
regard  it)  to  the  operation  of  the  statute  as 
It  affects  Interests  In  land.  Where  two  men 
are  found  Jointly  occupying  a  piece  of  land, 
incnrrlng  equal  expendltares  upon  it  and 
enjoying  equal  profit  tram  it  the  relation 
which  from  such  facta  would  be  presumed 
to  be  existing  between  them  is  that  of  Joint 
tenancy.. and,  as  Inddent  to  that  Joint  tenan- 
cy, upon  the  death  of  either  tbe  whole  would 
go  to  tiie  other  by  right  of  aurvlvorahlp. 
*  *  *  But  when  the  parties  are  really 
partners,  and  the  land  has  be^  brought  Into 
and  actually  held  and  used  by  the  partner- 
ship tor  partnership  purposes,  tbe  courts 
have  dealt  with  It  as  partnership  property, 
although  the  ownership  has  not  been  aj^ 
parently  in  all  the  members  of  tbe  firm,  or, 
if  in  all,  not  aiwsroiUy  as  partners,  but 


under  some  other  titie.  *  *  *  It 
that  the  earlier  authorities  to  the  effect  that 
real  estate  used  for  partnership  purposes 
malnteins  Its  charactw^of  realty,  and  goes  to 
tbe  heirs  of  tbe  partners  respectively,  have 
beai  overruled,  and  that  all  property  whether 
real  .or  personal,  involved  in  a  partnwshlp 
concorn,  Is  now,  vpon  the  dlssoItttlcMi  of  the 
partnership  distributable  as  personalty*  and 
generally  is  to  be,  for  ordinary  pnrposea, 
regarded  as  stock  In  trade,"  to  which  ttie 
statute  of  fMuds  is  not  ai^Ucable. 

The  omtract  being  oitire,  and  tbe  pur- 
chase having  gone  Into  possession  of  a  parf 
of  the  property,  there  was  such  part  per- 
formance, If  that  were  important  as  satisfied 
tlie  statute  of  ftauda.  The  effect  of  the  act 
of  taking  possession  of  a  part  is  as  applicable 
to  entoring  into  the  whole  as  if  the  whole 
had  been  actually  entered  upon.  Smith  t. 
UnderdTmck,  1  Bandf  .  Oh.  670,  S8L 

Toesosslon  of  a  tract  of  land  must  general- 
ly be,  from  the  nature  of  the  case,  a  posses- 
sioa  of  a  part  only  as  r«pr«s«nttng  tbe  whole. 
So  long,  tbmfore,  as  the  contract  under 
whldi  poescssimi  is  claimed  to  have  bem 
taken  or  delivered  is  an  entire  o(mtract, 
though  the  land  cooslsto  of  several  parcels, 
it  would  seem  more  resaonable  to  hold  that 
possession  of  one  of  such  parcels  was 
equivalent  to  possession  of  the  whole,"  ete. 
Browne  oa  Statute  of  Fteuds  (5th  Ed.)  1 475. 
The  exceptions  to  tbe  plea  of  the  stetnte 
were  properly  sustained. 

Undn  the  facte  alleged,  Waldoi  was  not 
an  Indispensable  party  defendant 

Let  the  decree  be  aflbrmed. 

TYSON.  ANDERSON,  and  DBNSON,  JJ., 
cmcor. 


FREDERICK  v.  STATE. 
(Snpreme  Conrt  of  Alabama.  Jons  80,  1905.) 
1.  Fat^b  Panmsa  —  InDiommT  —  Svm- 

CIXNCT. 

An  indictment  for  obtainiag  mon«y  undw 
false  pretenses,  which  is  in  the  form  prescribed 
by  Or.  Code  1896.  p.  880.  S  4923,  form  48,  Is 
■nfflcient. 

[Ed.  Note.— For  cases  In  point,  see  vol.  28. 
Cent.  Dig.  False  Pretenses.  (31.] 

SL  Saub— Defrauding  Subett. 

Civ.  Code  ISOe,  S  1907,  provides  that,  whea 
execation  issues  against  two  or  more  persons 
any  of  whom  were  soretles  on  the  contract  be- 
fore the  Judgment,  tbe  sheriff  must  levy  on  the 

froperty  of  the  principal  first  Cr.  Code  1896. 
6422,  provides  that  when  costs  are  Imposed 
upon  a  prosecator  he  may  confess  Judnnent 
with  sufficient  sureties,  and  by  section  6424  ex- 
ecution may  issue  as  hi  dvil  cases.  Held,  that 
where  the  principal  in  tha  confessed  Judgment 
induced  bis  surety  to  pay  it  falsely  repre* 
seating  that  the  principal  was  the  owner  of  cer- 
tain property  which  he  convpyed  to  the  sur«Cr 
as  security,  when  in  fact  the  principal  was  not 
the  owner  of  the  property,  there  was  a  saffici«it 
deh-anding  of  the  surety  to  warrant  a  proseea- 
tion  for  falss  pretenses. 

8.  CauciNAL  Law  —  fiJviDtnon  —  Aduibsi- 
niLOT. 

On  a  prosecntion  for  obtnlning  money  by 
falsely  pretending  to  be  the  owner  of  property^ 
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the  proceedings  and  Jodgmeht  In  a  claim  aolt 
interposed  In  an  actica  anlnat  defendant  were 
pKverly  excluded  aa  ree  inter  alios  acta. 
4.  W1TNK88B8— PaivrLEOiD  OmanriviOATioiis 

— Attobnbt  ahd  Clieht. 

On  a'  proflecuti(Mi  for  obtaining  money  bj 
falsely  pretending  Co  be  the  owner  of  certain 
property  and  mortgaging  the  same,  a  witness 
testified  tliat  as  so<»  aa  the  mortgage  was 
signed  by  defendant  he  went  to  the  hcnne  of  de- 
fmdant  and  procured  the  aignatnre  of  defend- 
ant's wife,  the  witness  being  a  notary  public 
and  Justice  of  the  peace,  and  that  defendant 
stated  to  witness  that  he  owned  Uie  property 
and  that  it  ms  not  incumbered.  Held,  that  de- 
fendanf  B  atatsmsnts  as  to  ownerebip  were  not 
•open  to  the  obiectioo  of  being  a  privileged  com- 
mnnlcatlon ;  the  witness  not  having  been  de- 
fendant's attorney. 

fi.  FaLAK  PBTTEIfSBB  —  IHOIOTKERT  —  SVI> 
DBNCE— YaHIANCE. 

On  a  prosecution  for  obtaining  money  by 
falsely  pretending  that  property  mortgaged  by 
accused  was  hia  own  and  unincumtrared,  It  ap- 
pearing tliat  the  propnty  did  not  b^Mig  to  de- 
fendant, absence  of  evidence  that  the  property 
was  uDincnmbered  did  not  involve  a  material 
variance. 

9.  GinniiAi,  Law  —  Afpbai/— Ritiew— Ho- 

Tion  >os  New  Tbiaz.. 

The  Snprune  Court  Is  not  anthorised  to 
review  the  action  of  the  circuit  court  <m  a  mo- 
tion for  a  new  trial 

[Bd.  Note.— For  cases  in  poin^  see  vol.  16, 
Gent  Dig.  Criminal  Law,  1 8067.] 

Appeal  from  Clrcolt  Oonrt,  Bibb  Gonntr; 
B.  M.  Miller,  Jndge. 

"Not  officially  reEmrted." 

LonlB  Frederick  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Affirmed. 

Witness  Arnold  testified  that.  Just  before 
the  defendant  executed  the  note  and  mortgage 
to  Reach  (the  note  and  mortgage  given  by 
Frederick  to  Reach  and  conveying  certain 
property  la  the  one  for  which  he  is  indicted 
for  executing  it  upon  property  ttiat  did 
not  belong  to  hlnO,  the  defendant  said  to 
witness  that  he  owned  the  propert?  describ- 
ed m  tbe  mortgage  and  lliat  the  property  did 
not  belong  to  his  wife  and  that  It  was  not  in- 
cumbered ;  that  as  soon  as  tbe  mortgage  was 
signed  by  the  defendant  witness,  at  the  re- 
quest of  defendant,  went  to  the  home  of  de- 
fendant and  procured  the  signature  of  de- 
fendant's wife  to  the  note  and  mortgage  and 
took  her  acknowledgment  to  the  same,  and 
returned  note  and  mortgage  to  Reach;  that 
on  or  about  the  15th  of  January.  1002,  wit- 
ness was  notary  pnblic  and  ex  officio  Justice 
of  the  peace  in  Blocton ;  and  that  the  defend- 
ant and  Reach  came  to  tbe  office  of  witness, 
and  defendant  stated  to  him  that  Reach  bad 
agreed  to  pay  ofF  the  execution  against  de- 
fendant, and  that  defendant  bad  agreed  to 
give  Reach  a  mortgage  on  a  pool  table,  three 
cows,  and  a  horse,  wUch  were  owned  by  de- 
fendant and  which  property  is  described  in 
the  indictment,  and  that  they  wanted  him  to 
fix  up  the  papers.  The  papers  were  fixed  up 
and  signed  by  defendant  then  and  there. 
Arnold's  testimony  was  objected  to  on  the 
grounds  that  witness  was  attorney  for  Fred- 
erick in  a  former  case  Involving  title  to  this 


pr(H>erty,  or  in  this  case,  and  that  Frederick's 
declaratlonB  were  privileged  on  that  account. 
Arnold  testified  that  he  had  not  been  of  coun- 
sel for  FredOTi<&  at  any  time,  and  on  this 
testimony  the  court  i>mnltted  hla  testimony 
to  go  to  the  Jury.  The  question  at  Issue  was 
ownership  in  Frederldc  at  the  time  be  mort- 
gaged the  ptoperty  and  obtained  the  money 
upon  the  strength  of  the  mortgage. 

BlUBoa  *  OoUler.  for  anitiUuit  MoMer 
Wilson,  Att7>  0VLt  finr  tbe  Btata 

UcOLBLIiAN,  a  J.  The  Indictment  is  In 
the  form  prescribed  bj  tbe  Code  and  is  snf- 
flclent  Cr.  Code  1886.  |  472»';  Id.  p.  830,  | 
4923,  form  48. 

Readi's  Uabtll^  <m  the  execution  was  sec- 
ondary to  that  of  Vra&erltk.  The  fermer  be- 
ing the  latter's  surety  in  the  confessed  Judg- 
ment the  execution  was  primarily  leviable 
of  bis  propwtj.  It  cannot,  therefore,  be  af- 
firmed that  Beadi  w«a  not  Injured  or  de- 
frauded In  a  I^nl  sense  the  paym«it  be 
was  induced  to  make  by  the  alleged  false  pre- 
tense of  Frederick.  Code  1896,  |§  1907,  5424. 
Tbe  proceedings  and  Judgment  in  the  claim 
suit  Interposed  in  the  action  of  Reach  against 
Frederldc  by  Mrs.  Frederl<^  wtxe  res  inter 
alios  acta  in  this  prosecution,  and  prop^ly 
excluded  from  the  evidence. 

On  tbe  facts  disclosed,  Arnold  was  not  the 
attorney  of  Frederl<A:,  and  his  testimony  as  to 
defmdant's  declaration  of  ownership  was  not 
open  to  tbe  objection  of  being  a  prlrlleged 
communication.  This  testimony  was  perti- 
nent and  material. 

The  evidence  for  the  state  going  to  show 
that  the  defttidant  did  not  own  the  property, 
and  conrlctton  being  sought  alone  upon  that 
hypothesis,  whether  It  was  **nninciinibered" 
or  not  was  wholly  Immaterial.  Tbe  absence 
of  evidence  that  the  property  was  unincum- 
bered would  not  involve  a  material  Tartance 
between  the  indictment  and  the  proof.  Woods 
V.  State,  138  Ala.  162,  31  South.  984.  More- 
over, it  would  seem  that  the  existence  of 
title  In  a  third  person  would  be  a  very  im- 
portant "incumbrance"  as  respects  Freder^ 
if^'s  alleged  property  in  the  chattda. 

We  are  not  authorized  to  review  the  action 
of  the  drcnlt  court  on  the  motion  for  a  new 
trial.  Thomas  T.  State^  189  Ala.  80,  86  South. 
784. 

Affirmed. 

TT80N,  SIMPSON,  and  ANDBRSON,  JJ.. 
concur. 


WILSON  T.  MASON. 
(Sopreme  Court  «i  Alabama.  Nov.  22,  190K.) 
1.  Appeal— Rbcobd  —  Bnxs  or  Exckptions 
— SioNina  IN  Vaoatioit. 

Where  a  bill  of  ezcepdons  Is  signed  in  va- 
cation aftn  the  adjonnunent  of  the  term  of 
court  at  which  the  case  is  tried,  an  wder  of 
court  fixing  a  time  In  vacation  for  signing  the 
bill  of  exceptions  must  api>ear  in  the  record 
proper,  and  tbe  omission  of  such  an  order  from 
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die  ncord  cannot  b*  mpplied  1^  a  ndbd  in  the 
bill  of  exception!. 

2.  Sauk  —  Dibuisbai.  —  Fatlubi  to  Show 

JUDOMEnT. 

Where  the  record  failB  to  ihow  the  jndg- 
mant  of  the  lower  court,  and  what  paroorts  to 
be  its  judgment  appears  only  in  the  biu  of  ex- 
ceptions, an  app^  from  the  judgment  will  be 
dismissed. 

[Ed.  Note. —  For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |{  2^  2286, 
8126. 

Appeal  from  Probate  Court,  Conecuh  Coun- 
ty;  T.  J.  Dean,  Judge. 

"Not  offldally  reported." 

Suit  b^ween  Susie  A.  miaon  and  W.  J. 
MasMi,  u  administrator,  etc  From  tbe  Judg- 
ment rendered,  tbe  former  appeals.  Dlsi 
missed. 

Rehearing  denied  January  9, 1906. 

Stallworth  &  Burnett,  for  appellant  Gas- 
ton &  Curtis,  ft«  appellee. 

HABALSON,  J.  A  bill  of  exceptions  In 
this  case,  wae  signed  In  vacation  after  tbe 
adjournment  of  the  term  of  the  court,  at 
which  the  case  was  tried.  The  bill  con- 
talna  a  redtal  to  the  effect,  that  an  order 
was  made  by  the  court  fixing  a  time  In  vaca- 
tion for  the  signing  of  the  same,  but  such 
order  appears  alone  In  the  bill  of  exceptions, 
and  does  not  appear  in  the  record  proper 
We  have  repeatedly  held  that  such  an  order 
by  tbe  court  must  appear  of  record,  and  tbe 
omission  cannot  be  supplied  by  the  bill  of 
exceptions  which  1b  no  part  of  the  record  In 
the  trial  court  Peterman  v.  State,  139  Ala. 
131.  36  South.  767;  Samuel  v.  N.  C.  &  St 
L.  Ry.,  135  Ala.  501,  83  South.  28;  Lindsey 
T.  Kenan,  133  Ala.  632,  82  South.  128; 
Andrews  v.  Meadow,  183  Ala.  442,  31  South. 
071 ;  Brown  v.  State,  138  Ala.  152,  32  South. 
256;  Zion  F.  Lodge  v.  Folkes,  182  Ala.  609, 
82  South.  485 ;  Dantzler  v.  S.  O.  M.  Co.,  128 
Ala.  410,  80  South.  647;  Wallace  v.  Cros- 
tbwalt,  189  Ala.  529,  86  South.  622. 

The  bill  ot  exceptions,  on  the  motion, 
therefore,  must  be  stricken.  Tbe  record  also 
fails  to  show  the  judgment  of  tbe  court  be- 
low. What  purports  to  be  its  judgment  ap- 
pears alone  In  the  bill  of  exceptions,  which 
will  not  sustain  an  appeal.  Wallace  v. 
Crostfawalt.  139  Ala.  629,  36  South.  622; 
Brooks  T.  Bodgera,  101  Ala.  112,  18  South. 
886. 

Let  the  appeal  be  dismissed. 

DOWDBm  SIMPSON,  and  DBNSON,  JJ., 

concur. 


BIRMINGHAM  BT.,   LIGHT  &  POWER 
CO.  V.  HANDT. 
(Supreme  Court  of  Alabama.  June  6,  1906.) 

1.  CABBIEBS— iNJtJBISS  TO  PASBENGBB—  GOM- 
PLAiaT— SUFFIOUHCT . 

A  complaint  in  an  action  against  a  street 
railway  company  for  injuries  received  by  a  pas- 
senger while  alighting  from  a  car,  in  conseguence 
of  the  sodden  startii^  ot  the  car,  which  silked  i 


that  the  car  stopped  at  the  Intersection  of  des- 
ignated streets,  which  was  plaintiffs  point  of 
destination ;  that  she  attempted  to  alight  there : 
that  before  she  had  fully  got  off  the  car  wsa 
put  In  motum,  and  as  a  proximate  consequence 
thereof  she  was  thrown  to  the  ground ;  that  the 
starting  of  the  car  caused  the  injuries  com- 
plained of;  and  that  the  car  was  negligently 
operated — states  a  cause  of  action  as  against 
the  objections  that  it  fails  to  sufficiently  state 
defendant's  n^ligence,  that  it  fails  to  allege 
that  defendant  put  the  car  In  motion  while  she 
was  alighting,  that  it  falls  to  allege  that  the  car 
stopped  for  the  purpose  of  allowmg  pasaensers 
to  alight  that  it  fails  to  show  that  tbe  place 
where  the  car  stopped  was  a  regular  stopping 
place  for  passengers  to  alight,  and  that  it  fails 
to  show  that  defendant's  servants  had  notice 
of  her  attempt  to  alight 
2.  Saub— CoifTBiBDToaT  NKouaBnox. 

A  passenger,  alighting  from  a  car  which 
had  stopped,  Is  not  negligent  as  a  matter  of 
law  because  she  attempts  to  alight  with  her 
back  in  the  direction  in  which  the  car  waa 
going;  die  having  the  right  to  assume  that  the 
car  would  remain  stationary  until  she  had 
alighted. 

Appeal  from  City  Court  of  Birmingham; 
William  Wllkerson.  Judge. 

"Not  ofHcIally  reported." 

Action  by  Gertrude  Handy  against  tbe 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  Judgment  tvt  plaintiff,  de> 
fmdant  appeals.  Affirmed. 

The  first  coont  alleges  that  defendant  was 
the  carrier  ot  passengers  for  hire;  ^t  tbe 
plaintiff  was  a  passenger,  having  paid  her 
fare;  that  tbe  car  In  which  she  was  riding 
stopped  at  ttie  Intersection  of  Seventh  aTenne 
and  Twenty-Fourth  street,  which  was  platn- 
tifTs  destination  point;  and  tiiat  she  attempt- 
ed to  alight  there,  and  before  she  had  fully 
gotten  off  the  car  it  was  again  put  In  mo- 
ticm,  and  as  a  proximate  consequence  there- 
of pialntilf  was  thrown  to  tbe  ground. 
PlalntlflF  avers  that  tbe  starting  of  the  car 
caused  the  injuries  complained  of,  alle^ng 
the  negligent  operations  of  said  car  by  de- 
fendant's agents.  The  second  count  alleges 
practically  what  Ib  alleged  In  the  first  connt, 
but  lays  her  Injuries  to  the  fact  that  defend- 
ant or  its  agents  n^llgentiy  caused  said  car 
to  move  off  before  she  bad  alighted. 

Demurrers  were  assigned  to  the  first  and 
Second  counts  as  follows:  (1)  The  alleged 
negligence  of  defendant  was  Insufflclently 
stated  in  said  counts.  (2)  It  Is  not  alleged 
in  said  count  that  tbe  defendant  or  Its  serv- 
ant put  said  car  In  motion  while  plaintiff 
was  alighting  from  the  same.  (8)  It  does 
not  appear  that  Bald  car  stopped  at  said  time 
for  tbe  purpose  of  allowing  plaintiff  to  alight 
therefrom.  (4)  It  does  not  appear  that  tbe 
point  at  which  car  stopped  was  a  regular 
stopping  place  for  letting  off  passengers. 

(5)  It  does  not  appear  as  to  which  side  of 
said  Twenty-Fourth  street  said  car  stopped. 

(6)  It  does  not  appear  that  defendant's 
agents  knew  or  bad  notice,  or  with  exercise 
of  reasonable  care  could  have  known,  that 
said  plaintiff  was  alighting  or  attempting 
to  alight  from  said  car  at  the  time  and  place 
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said  car  la  said  to  have  stopped.  (7)  It  does 
not  appear  that  plaintiff  was  so  situated  «b 
said  car  as  to  make  the  act  of  moTlng  the 
same  at  said  time  and  place  negligent  (S) 
Hie  act  of  aegUgence  complained  of  is  not 
stated  with  sufflclent  certainty  to  put  defend- 
ant on  notice  of  the  act  of  mlaconduet  com- 
plained of. 

Charge  4,  as  follows,  was  requested  ~bj  the 
defendant:  "If  from  the  evidence  you  be- 
lieve that  the  plaintiff,  In  stepping  from  the 
running  board  to  tbe  ground,  placed  herself 
In  such  position  as  that  her  back  was  In  tbe 
direction  In  which  the  car  was  going,  and  her 
face  towards  the  rear  of  tbe  car,  then  I 
charge  you  that  ttie  plaintiff  waa  negligent 
In  assuming  such  poaltloD  in  stepping  from 
the  car." 

There  was  motion  for  new  trial,  based 
on  five  grounds:  (1)  That  the  verdict  was 
contrary  to  the  evidence;  (2)  that  the  pre- 
ponderance of  the  evidence  was  against  tbe 
verdict  rendered  by  tbe  jury;  (3)  that  the 
v^lct  of  the  Jury  was  contrary  to  the  pre- 
ponderance of  tbe  evidence;  (41)  that  tbe  dam- 
ages assessed  were  excessive;  (5)  that  the 
court  erred  iu  refusing  to  give  charge  4,  re- 
quested by  the  defendant  This  motion  was 
overruled. 

Walker,  TUlmon,  OampbM  ft  Mnrow,  for 
appellant  Ward  ft  Drennm,  for  appellee. 

TYSON,  J.  Tbe  Oemarrw  to  tbe  first  and 
second  count  ot  llie  complaint  wu  properly 
oveRoled.  Armstrong  t.  Montfomery  Street 
Railway  Co..  12S  Ala.  2SS.  26  South.  848; 
Birmingham  Railway,  Ll^t  ft  Pow«  Oo. 
Millar  (Ala.)  40  Sontfa.  — 

Tb»  plalntlfl^  testimony  tended  to  show 
that  the  car  was  stationary  when  she  at- 
tempted to  st^  from  the  running  board  to 
the  ground,  and  that  Just  as  she  was  In  the 
act  of  alighting  the  car  was  suddenly  started 
with  a  i&at  that  precipitated  her  to  tbe 
ground.  It  cannot,  Uier^ore,  be  affirmed  as 
matter  of  law  that  plaintiff  was  guilty  of 
negligence  in  attempting  to  alight  with  her 
back  in  the  directlim  in  which  the  car  had 
been  gtring.  Indeed,  if  it  be  true  that  het 
Injuries  were  occasioned  by  a  suddcm  start 
of  tbe  car  while  sbe  was  In  the  act  of  alight- 
ing from  tbe  nmolng  board.  It  may  be  af- 
f^ed  as  a  matter  of  law  that  tbe  fact  tiut 
she  stepped  in  an  opposite  direction  from 
which  the  car  had  been  moving  before  it 
stopped,  if  true,  would  not  be  negligence. 
Sbe  bad  the  right  to  assume  that  the  car 
would  remain  stationary  until  she  allgbted. 
She  was  not  required  to  anticipate  that  It 
would  be  moved.  There  is  no  more  danger 
In  stepping  from  a  car  that  is  standing  still 
than  there  is  from  any  other  stationary  ob- 
ject; and  confessedly  the  direction  In  which 
one  may  alight  from  a  stationary  object  Is 
of  no  consequence.  Charge  4  was,  therefore, 
properly  refused. 

We  are  nnwllllng  to  affirm  that  tiie  trial 


Judge  erred  in  denying  the  motion  for  a 
new  trial.  9e  heard  the  testimony,  saw  tbe 
witnesses,  and  doubtless  observed  their  mau- 
ner  and  demeanor.  He  was,  therefore.  In  a 
much  better  position  than  we  are  to  pass  up- 
on the  credibility  of  the  witnesses,  and  to  de* 
dde  whetbw  the  Jury  properly  determined 
tbe  Issues  of  fact  submitted  to  them.  What 
we  have  said  disposes  of  all  the  assignments 
of  errors  Insisted  on. 
Affirmed. 

McCLELLAN,  a  J.,  and  SIMP80M  and 
ANDERSON,  JJ.,  concur. 


HENDERSON  v.   HAMRIGE  et  al. 
(Supreme  Court  of  Alabama.  June  SO,  1005.) 

VlNDOa  AND    PnaOHASEB—VBN dob's  LiEN— 

FoBKCLosnu  —  Rkoucftioii  —  Dbmaho  sob 

POBSEBBIOn. 

Where  one  not  shown  to  have  had  any 
authoritr  from  the  purchaser  of  certain  land,  on 
foreclosure  of  a  vendor's  lien,  asked  plaintiff 
if  he  was  going  to  rent  the  land,  or  what  he 
was  going  to  do  about  It,  such  Interrogatory  did 
not  consUtute  a  demand  for  poBsesslon  by  the 
purchaser,  required  by  Code  1S8G,  f  3506,  so 
tliat  plaintiff's  failure  to  deliver  possession  to 
the  purdiaser  would  preclude  blm  from  malu- 
talning  a  suit  to  redeem. 

Appeal  from  Oianoeiy  Qrart,  Marshall 
County;  Wm.  H.  Simpson,  Obancellor. 

"Not  ofltelally  reported." 

Bill  by  James  T.  Hamrick  and  others 
against  Anna  J.  Henderson.  From  a  Jndg- 
m«it  in  favor  of  plaintiffs,  defendant  appeate. 
Affirmed. 

Amos  B.  Goodhue,  for  appellant  Street  ft 
labell,  for  aKtellees. 

SIMPSON,  J.  This  was  a  bill  filed  for  the 
purpose  of  redeeming  certain  lands,  which 
bad  been  sold  under  a  decree  of  tbe  chancery 
court  enforcing  a  vendor's  Hen.  The  de- 
fendant's claim  was  that  the  complainant 
was  not  entitled  to  redeem,  because  be  bad 
failed,  on  demand,  to  deliver  possession  of 
tbe  land  In  question,  In  accordance  with  sec- 
tion 3506  of  the  Code  of  1896.  While  no 
particular  form  of  words  Is  required  In  mak- 
ing tbls  demand,  yet  the  language  of  the 
statute  clearly  shows  that  the  demand  must 
be  made  by  the  party  entitled  to  the  posses- 
sion, or  by  some  one  by  him  thereunto  anthor- 
ized,  and  It  must  clearly  conv^  to  the  party 
In  posfiesslon  that  he  la  required  or  requested 
to  vacate  tbe  premises  or  deliver  the  pos- 
session thereof  to  tbe  purchase. 

In  tills  case  the  party  making  the  so-called 
demand  was  not  tbe  purchaser,  but  one  Hen- 
derson, and  there  is  nothing  In  the  record  to 
show  that  be  had  authority  from  the  pur- 
chaser to  make  any  demand.  In  the  lan- 
guage of  the  wttnm  tbe  so-called  donand 
was  as  follows:  "I  asked  Bfr.  Hamridi: 
Was  he  going  to  rent  It,  or  what  was  he  go- 
ing to  do  about  itV*  Tbls  was  not  a  de- 
mand for  possession,  and  It  matters  not 
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what  reply  was  made  to  It  The  witness 
does  not  eren  state  that  he  told  complainant 
that  be  was  representing  the  purchaser,  and 
It  seems  to  be  a  mere  casual  conversation. 
Without  deciding  whether  or  not  the  writing 
served  on  Hambey  amounted  to  a  demand 
under  the  statute,  yet,  If  It  was,  it  Is  clearly 
shown  that  no  legal  demand  was  made  on 
Hamrlck,  who  still  held  40  acres  of  the  land, 
and  whose  heirs  are  the  only  parties  to  this 
case,  and  are  clearly  entitled  to  redeem  the 
entire  tract  of  land;  there  not  having  beoi 
any  demand  for  the  entire  tract 
Tbe  decree  (ME  Hie  court  is  affirmed. 

IfeOLBLIiAN,  0.  and  TYSON  and  AN- 
DERSON, JJ^  eoDcnr. 


CHAMBERS  v.  POWELL  et  al. 
(SapratM  Court  of  Alabania.  Jane  SO,  1905.) 

MOBTOAeiS— FOBBJLOBUU  BT  ACTION— BTTB- 

Dui  or  Psoor. 

In  a  snlt  to  foreclose  a  mortgaee,  the  mort- 
gage notes,  importing  on  their  face  a  considera- 
tion, made  ont  a  prima  fade  abowing  of  con- 
■Ideratlon  for  complainant 

Appeal  from  Chancery  Conrt,  Marshall 
County ;  William  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Suit  by  David  L.  Chambers,  as  administra- 
tor, against  William  T.  Powell  and  others. 
From  a  decrae  in  favor  of  defendanta,  com- 
plainant appeals.  Affirmed. 

J.  A.  Lusk,  for  appellant   Edgar  O.  Mty 

Cord,  for  appellees. 

TYSON.  J.  The  bill  In  this  cause  was 
filed  to  foreclose  a  mortgage  on  land.  Tbe 
defense  Interposed  is  that  the  mortgage  was 
without  omslderation.  Tbe  notes  which  tbe 
mortgage  was  given  to  secure  Import  a  con* 
slderatlon  on  their  face,  and  make  out  a 
prima  facie  case  for  complainant  casting  tbe 
burden  on  tbe  mortgagor  of  overcoming  It 
We  are  of  opinion  tiiat  this  burden  has  been 
eastalned,  and  that  the  preponderance  of  ttie 
evidence  supports  tiw  deCawe  of  want  of  con- 
sideration. 

Affirmed. 

McCLEU^AN,  a  J.,  and  SIMPSON  and 
ANDERSON.  JJ..  concur. 


McDANIEL  V.  STATE. 
(Supreme  Ooort  of  Alabama.  Jud«  80,  1906.) 

1.  liTDicnirnT  —  Rrruan  —  Tebk  or  Couar. 

An  indictment  returned  at  a  time  fixed  by 
an  unconstitational  law  for  holding  the  circoft 
court,  and  not  at  a  Ume  fixed  by  any  valid 
law  for  holding  that  court.  Is  void. 

2.  OUMIIIAI.  L^W—AfPBAIr-In  VALID  JnOG* 

mnT. 

A  judgment  of  oonvlctiwi,  rendered  on  an 
IndictuMut  that  la  hisnfficlent  to  support  ths 
ftame,  will  not  support  an  appeal. 

Appeal    from    Mot^an    Ooonly    Court  i 
William  E.  Sk^gs,  Judge. 
**Not  offldaUy  reported." 


Tandy  McDanlel  was  convicted  of  a  crime, 
and  appeals.  Dismissed. 

Wert  &  Wert,  for  appellant  Maaaey  Wil- 
son, Att7>  GoL,  for  the  State. 

ANDSRSOX,  J.  The  Indictment  in  this 
case  was  returned  at  a  time  fixed  for  holding 
the  drcnit  court  of  Morgan  county  by  a  law 
beretofwe  declared  unconstitutional,  aud  not 
at  a  time  fixed  by  law  for  the  holding  of  the 
circuit  court  for  said  county,  and  is  therefore 
void.  There  being  no  valid  indictment  that 
would  support  a  Judgment  of  conviction,  the 
Judgment  rendered  will  not  support  an  ap- 
peaL   Walker  v.  States  S»  South.  242. 

AxvMl  dluniaaed. 

McCLSLLAN,  a  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  oocur. 


BRAWLEY  V.  BIRMINGHAM  RY.,  LIGHT 

&  POWER  CO. 
(Supreme  Court  of  Alabama.  Teb.  9,  19(Kt.) 

1.  NaaUOBRCB— CoirtaiBUTOBT  NaOLIOBNGB 

— Pliadino. 

Where  tbe  first  count  of  a  comi^lnt  char- 
ged simple  narligence  only,  ideas  filed  thereto 
chargfnr  ooDtnbntory  negligence  were  not  de- 

marrable. 

2.  Sake— ArrisMATiVE  Chabos. 

Where,  in  an  action  for  Injuries,  the  evi- 
dence duywed  that  plaintiff  was  guilty  of  such 
n^gmce  which  proximately  contributed  to 
her  Injury  as  deprived  her  of  the  right  to  re- 
cover, tbe  court  properly  gave  the  affirmatlTe 
charge  requested  by  defendant 

[Ed.  Note. — For  cases  in  point,  see  vtrf.  87. 
Gent  Dig.  Negligence,  6S  286.  291.] 

Appeal  from  City  Conrt  ctf  Mrmlngham; 
Charles  A.  Senn,  Judge. 

"Not  officially  r^rted.** 

Action  by  &  M.  Bravl^  against  tbe  Bir- 
mingham Railway,  Ugbt  A  Poww  Company. 
From  a  Judgment  in  f  avcMr  of  dtf  endant,  plain- 
tiff appeals.  Affllmied. 

Anderson  &  Rowe  and  O.  A.  Lane,  for 
appellant   Hugh  Morrow,  for  appellee^ 

DENSON,  J.  The  complaint  was  originally 
composed  of  three  counts.  The  court  sustain- 
ed a  dnnurrer  to  the  second  count  tiins  elim- 
inating that  count  from  tbe  complaint  To 
the  first  and  third  counts  tbe  defendant  plead- 
ed the  genial  issue  and  contributory  u^ll< 
gence.  Contributory  negligence  was  pleaded 
by  ^>eclal  pleas  numbered  3  and  4,  respective- 
ly. These  pleas  were  addressed  to  tbe  whole 
complaint  and  to  each  count  in  the  complaint 
s^arately.  The  plaintiff  demurred  to  the 
pleas,  and  the  court  held  them  good  as  an- 
swers to  the  first  count  but  insufficient  as  an- 
swers to  the  third  count  The  case  was  tried 
on  tbe  first  and  third  counts,  on  Issue  Joined 
on  the  plea  of  the  general  Issue  addressed  to 
both  of  the  counts  and  the  plea  of  contribu 
tory  negligence  addressed  to  the  first  count 

The  first  and  second  asslgnmrattB  of  error 
challenge  the  correctness  of  tbe  conrfs  ruling 
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OTerniUng  the  plalntifrB  demurrer  to  pleas 
3  and  4,  whlcli  presented  tbe  defense  of  con- 
tributory negligence  to  the  first  coant  of  the 
complaint  We  are  clear  In  our  conduBton 
that  the  first  count  charged  only  aimple  neg- 
ligence. This  being  true,  It  follows  that  the 
court  did  not  err  in  overruling  the  demurrer 
to  pleas  8  and  4.  A.  O.  S.  K.  Co.  t.  Burgess, 
114  Ala.  687,  22  South.  169;  A.  O.  S.  B.  Co. 
T.  Burgess.  116  Ala.  609,  22  Sonth.  918;  L.  * 
N.  B.  Co.  V.  Brown,  121  Ala.  221, 26  South.  609. 

The  third  assignment  of  error  presets  for 
consideration  the  propriety  of  the  court's  ac- 
tlon  In  giTlng  the  afflrmatlTe  charge,  with 
hypotlieslB,  tot  the  defendant  We  bave  care* 
fully  gone  over  the  evidence  in  the  case,  and 
conclude  that  tiie  plaintiff  was  shown  by  the 
evidence^  to  have  been  guilty  of  negligence 
which  prradmately  contributed  to  her  injury 
and  would  de[H*lTe  her  of  the  right  to  recover. 
OtMuequently  tbe  court  <QA  not  err  In  giving 
the  afiSnnallTe  charge  zeqnested  by  the  de: 
fendant  Peters  t.  Boo.  Ry.  Oa,  186  Ala.  6SS, 
33  South.  882. 

Findliv  no  error  In  the  record,  Uie  Judf- 
ment  of  the  trial  court  la  affirmed. 

AfflrmwI. 

McOLBUiAN,  a  J.,  and  HABAl£ON  and 
DOWDBLI^  JJ.,  concur. 


KANSAS  CXTT,  H.  ft  B.  B.  00.  T. 
RANDOLPH. 
(Suprane  Gonrt  of  Alabama.  April  6,  190S.) 

1.  COTJBTS  —  ClBOVIT  OOUBT  —  TUtt  FOB 

Holding. 

Under  the  express  provisioos  of  Acts  1900- 

01,  p.  646.  the  23d  day  of  September,  1903,  was 
a  time  authorized  by  law  for  holding  the  cir- 
cuit conrt  of  Walker  county, 

2.  Appeal— ASSIGNMENTS  or  EIbbob— Waives. 

Assisnments  of  error,  not  Insisted  upon  in 
the  briefs  on  appeal,  are  deemed  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol  8, 
Cent  Dig.  Appeal  and  Error,  |  ^56.] 

Appeal  tnm  Circuit  Court,  Walker  Coua^ ; 
James  J.  Bay,  Judge. 

"Not  officially  reported.'* 

Action  between  tbe  Kansas  CSty,  Memphis 
&  Birmingham  Railroad  Company  and  John 
B,  BandoIiA.  From  liie  Judgment,  the  for* 
mer  appeals.  Affirmed. 

Campbell  ft  Walker,  for  appellant  D. 
A.  McGr^r,  for  appellee. 

DOWDELL,  J.  There  are  three  assign- 
ments of  error  in  the  record.  None  of  these 
assignments  are  Insisted  on  In  argument  No 
reference  is  made  to  either  one  of  tbem  in 
brief  of  counsel  for  appellant 

The  only  question  dlsicussed  in  the  brief  Is 
whether  the  Judgment  appealed  from  is  void. 
Tt  is  contended  that  ss  the  fict  creating  the 
I4th  Judicial  circuit  is  void,  on  the  authority 
of  Henry  Walker  v.  State  (decided  at  the 
present  term)  39  South.  242,  the  judgment 
here  Is  void.   It  appears  that  the  judgment 


was  rendered  on  tiie  23d  day  of  September. 
1903,  which  was  at  a  time  suthorised  1^  law 
for  holding  the  drcnit  court  of  Walker  county 
(see  Acts  100(M)1,  p.  040);  and  on  the  aa- 
thority  of  Walker  T.  State,  siqwa,  flie  Jode- 
ment  was  not  void. 

The  assignments  on  the  record  not  being 
Insisted  on,  under  the  well-settled  rule  of 
this  conrt  they  are  to  be  considered  as  hav- 
ing been  waived.  Tbe  Judgment  will  be  af- 
firmed. 

Affirmed. 

McCIiBIiLAN.  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


KANSAS  CITT.  H.  ft  a  B.  CO.  T.  RAN- 
DOLPH (two  caaefO. 
(Suprme  Conrt  <ft  Alabama.  April  6,  VMS.) 

1.  ConsTs  —  C^BcuiT  Gouaas  —  Too  na 

Holding. 

Under  the  express  provisions  of  Acts  1900- 

01,  p.  646,  September  23,  1903,  was  a  proper 
time  for  the  aoldinf  of  the  dieult  court  of 
Walker  county. 

2.  Appeal  —  Assionheivts  or  Easm  — 
Waives. 

Assignments  of  error,  not  Insisted  upon  in 
the  briefs  on  appeal,  are  deemed  waived. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  %  4260.] 

Appeals  from  Circuit  Court,  Walker  Coun- 
ty; Jamee  J.  Ray,  Judge. 

"Not  c^clally  reported." 
Actions  between  tbe  Kansas  Cl^,  Memphis 
ft  Birmingham  Ballroad  Company  and  John 
B.  Bandolph.   From  the  judgments,  tbe  for- 
mer  appeaia.  Affirmed. 

Campbell  ft  Walker,  for  apjtellaiit  D. 

A.  McGregor,  for  appellee. 

DENSON,  J.  It  is  insisted  by  the  appel- 
lant that  the  judgments  in  these  cases  were 
rendered  at  a  time  different  from  that  fixed 
by  law  for  the  holding  of  the  drcnit  court 
for  Walker  county,  and  tliat,  on  the  authority 
of  the  case  of  Henry  Walker  r.  State  (Ala.) 
89  South.  242.  tbe  Judgments  are  vtrid.  We 
find  from  the  records  that  the  juiUEments 
were  rendered  by  the  court  on  the  23d  day 
of  S^tember,  1008.  We  find  from  an  inspec- 
tion of  the  statute  fixing  the  time  for  hold- 
ing the  circuit  court  in  Walker  county  (Acts 
190(M)1,  p.  646)  that  tbe  judgments  were 
rendered  at  a  time  when  said  court  was  au- 
thorized by  law  to  be  held,  and  on  Uie  au- 
thority of  the  case  above  cited  we  hold  that 
the  judgments  are  not  void. 

None  of  the  assignments  of  error  are  in- 
sisted upon  in  the  briefs  of  counsel  for  ap- 
pellant, and  in  accordance  with  the  uniform 
rulings  of  this  court  they  must  be  held  to  be 
waived. 

The  judgments  of  tbe  circuit  conrt  are 
affirmed. 

McCLELLAN,  0.  J.,  and  HABALSON  and 
DOWDELL,  J  J.,  c(mcur. 
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BANKS  T.  STATS. 
(Saprema  Court  of  AJabama.  April  S,  1905.) 

1.  C&uiiNAL  Law— Tsial—Sesviok  or  Copt 
ov  Indictubkt  and  Vekibk  —  Addsess 

— ClEBICAL  E8B0B. 

Where  defendant  was  served  with  a  copy  of 
an  Indictment  and  venire  for  his  trial.  addreiMwd 
to  "Marshall  Banks,  alias  'Long  Boy,'  alias 
'High  PochetB,' "  instead  of  "Marshall  Banks, 
alias  'Long  Boy,'  alias  'High  Pocket,'"  there 
was  no  Tariance,  and  defendant  was  not  misled 
by  the  AttilPu  derical  error  in  addresdnff  the 
paper. 

2,  WlTNBSSBS— OBOflS-BXAVIKATION. 

It  is  always  permissible  for  the  opiwsite 
party  to  ask  a  witness,  examined  against  him, 
to  whom  be  has  talked  aboat  the  case. 

[Ed.  Note. — For  cases  in  imint,  see  toL  50, 
Cent  Dig.  Witnesses,  §  llOT.f 

8.  Sake— DiBiOT  Qxauiiiation. 

In  a  criminal  proeecation,  it  was  not  wror 
to  refuse  to  allow  defendant  to  ask  one  of  his 
witnesses  on  direct  examination  whether  be 
erer  talked  to  anybody  aboat  the  case. 
4.  GaiMiNAL  Law — Chabactkb  or  Detkno- 
Airr— Evidence  fob  Detensb. 

Id  a  criminal  prosecntlon,  after  the  In- 
troduction of  evidence  tending  to  Aow  that  de- 
fendant bore  a  good  character  in  the  com- 
munity for  peace  and  qnietode,  a  Question, 
asked  defendant  while  b^g  examined  in  bin 
own  behalf,  as  to  whether  he  had  ever  been 
convicted  of  any  crime,  or  ever  chained  with 
any  crime,  was  properly  excluded  as  an  im- 
proper method  of  proving  d^endant's  charactMr. 
B.  Saiob— iNBTBuonom. 

In  a  iffosecatlon  for  homicide,  an  tn- 
Btmction  that  before  conviction  each  of  the 
jarors  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  was  inconsistent  wiui 
defendant's  gailt,  bnt  that  it  was  wholly  in- 
consistent with  even  other  rational  eoneloaton, 
and  that,  nnless  each  of  the  jnrors  was  so  con- 
vinced by  the  evidence  of  defendant's  guilt  that 
each  woold  venture  to  act  on  that  decision  in 
matters  of  high  concern  and  importance  to  his 
own  Interest,  they  must  find  defendant  not 
cnllty,  was  properly  refused. 
A.  Sauk. 

In  a  prosecution  for  homicide,  an  In- 
Btmction  that  if  the  testimony,  in  its  weight 
and  effect,  was  such  tliat  two  conclusions  could 
reasonably  be  drawn  therefrom,  one  favoring 
defendanrs  innocence  and  the  other  tending  to 
establish  bis  gallt.  the  accused  should  be  acgnit- 
ted,  was  properly  lefased. 
7.  Hovicimc  —  SELr-Dramra  —  Innvno- 

TIONS. 

In  a  prosecution  for  homicide,  an  instmc- 
tiOD  that,  even  If  the  jury  believed  that  defend- 
ant did  not  act  in  self-defense  and  that  he  had 
no  malice  toward  defendant,  tbey  might  nnder 
the  evidence  convict  him  of  an  offense  not  great- 
er than  manstauffhter,  was  bad  for  failure  to 
set  oat  the  ingredients  of  self-defense, 
a  CBiuinAL  Law  —  Mibubadino  Iasibuo- 
TionB. 

la  a  [vosecntlon  for  homicide,  an  instmc- 
tion  that,  even  if  the  jary  believed  that  defend- 
ant did  not  act  In  self-defense  and  that  be  liad 
no  malice  toward  defendant,  was  misIeBding  In 
using  the  word  "defendant"  for  "deceased.'^ 

Appeal  from  Clrcait  Court,  Jefferson 
County;  S.  E.  Greene,  Sr.,  Judge. 

"Xot  ofBclally  reported.** 

Harsball  Banks  was  convicted  of  mao* 
slaugbter,  and  appeals.  Affirmed. 

Charge  5:  **I  charge  joo,  gentlemm  of 
the  Jury,  tbat  before  yov  can  conTlct  this 
d^endant  eacb  of  joa  must  be  aatlsfled  to 


a  moral  certainty,  not  only  tbat  the  proof  la 
oonslBtrat  with  tbe  defendants  piilt,  bat 
tbat  it  is  wbidly  Inconatstoit  with  every 
other  rational  conclusion;  and,  unless  each 
of  you  Is  so  convinced  by  the  evldraue  of  the 
defendant's  guilt  that  you  would  each  ven- 
ture to  act  upon  that  decision  In  matters  of 
high  otmoem  and  in^cntance  to  your  own 
interest  then  you  must  And  tlie  defendant 
not  guilty." 

Oharge  10:  "I  charge  you,  gentlemot  of 
tbe  jury,  that  If  the  testimony  In  thla  case  in 
its  weight  and  effect  be  such  as  that  two 
conclusions  can  be  reasonably  drawn  from 
it,  the  one  favoring  the  defendant's  Inno- 
coice  and  the  other  tmding  to  establirii  his 
guilt,  law.  Justice^  and  humanity  alike  de- 
mand that  the  Jury  shall  adopt  the  former^ 
and  find  Hie  accused  not  guilty." 

Cha^  12:  '1  charge  yon,  gentlemen  of 
the  Jury,  that  even  If  you  believe  fmn  the 
evldoice  tbat  tbe  defendant  did  not  act  in 
self-defense,  and  believe  that  he  had  no  mal- 
ice toward  the  defendant,  you  may  under  the 
evidence  convict  him  of  an  i^oise  not  greater 
than  manslaughter." 

Joa^ih  T.  Oollics,  Jr.,  for  appellant  Mas- 
sey  Wilson,  Atty.  G^,  for  the  Stata 

HARALSON,  J.  The  defendant,  before 
oit^lng  on  the  trial,  moved  to  quash  the 
venire  in  the  cause  on  the  alleged  ground 
that  neither  tiie  d^endant  nor  his  counsel 
was  served  vplth  a  copy  of  tbe  indictment  and 
tbe  venire  for  his  trial  one  entire  day  be- 
fore the  day  set  for  trial.  The  motion  being 
overruled,  the  defendant  objected  to  going 
to  trial  for  the  same  reason,  which  objection 
was  overruled.  The  ground  for  this  motion 
and  objection  were,  as  appears,  that  the  sher- 
iff addressed  the  papers  to  "Marahall  Banks, 
alias  'Long  Boy*  alias  *BIgh  Pockets,"*  in- 
stead of  to  "Marshall  Banks,  alias  'Long 
Boy'  alias  'High  Pocket'"  This  objection, 
it  will  be  observed,  goes  not  to  the  papers 
themselves  nor  to  any  allied  error  In  th«n, 
but  alone  to  the  address  of  the  officer  who 
served  them  on  defendant  They  are  ad- 
dressed, "To  Marshall  Banks,  alias  'Long 
Boy'  alias  'High  Pockets.' "  but  neither  In 
tbe  original  Indictment  nor  In  tbe  copy 
served  oi  defendant,  is  there  any  variance. 
In  each  the  alias  name  "High  Pocket." 
Tbe  defendant  was  not  misled  by  this  cler- 
ical error  to  the  sherUT,  occurring  in  the  ad- 
dress of  the  paper. 

It  is  always  permlsirible  for  the  opposite 
party,  to  ask  a  witness  examined  against 
him,  to  whom  he  has  taUced  about  the  case, 
and  there  was  no  error  in  allowing  snch  a 
question  to  the  defendant's  wltaess,  Turner 
Spmell. 

Nor  was  there  error  In  refusing  to  allow 
defendant  to  ask  his  witness,  Pake^  on  hU 
direct  examination,  "Did  you  ever  talk  to 
anybody  about  this  case?"  It  was  an  effort, 
apparently,  to  make  evidence  for  himself,  or 
to  bolster  up  the  evidenoe  of  the  witness. 
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The  same  thing  1b  trne  of  other  similar  qnes- 
tlona  addressed  to  the  witness  by  defendant 
After  having  Introduced  erldence  tending 
to  show  that  defendant  bore  a  good  character 
In  the  community  for  peace  and  quietude, 
the  defendant  while  being  examined  in  hla 
own  behalf,  was  asked  these  questions,  "Have 
you  erer  been  convicted  of  any  crime?" 
"Hare  you  ever  been  charged  with  any 
crime?"  which  questions,  on  objection  of  the 
Bolldttor,  the  court  refused  to  allow  to  be 
answered.  The  state  made  no  Issue  on  the 
points  sought  to  be  raised,  and  It  was  an 
Improper  way  to  prove  the  character  of  de- 
fendant 

There  was  no  OTor  In  refusing  chaise  No. 
6  for  defendant  Sanders  t.  State,  184  Ala. 
76,  32  South.  654.  Nor  was  there  error  In 
refusing  chai^  10.  Oompton  v.  State,  110 
Ala.  24.  20  South.  119;  Mitchell  t.  State,  94 
Ala.  69. 10  South.  S18. 

Charge  12  refers  to  the  matter  of  self- 
defense,  without  setting  out  Its  Ingredients, 
and  Is  bad  on  that  account.  Miller  t.  State, 
107  Ala.  42,  19  South.  37.  Furthermore,  It 
iB  misleading  In  using  the  word  "defendant" 
for  "deceased." 

Affirmed. 

McCLELIiAN,  a  J.,  and  DOWDBLL  and 
DBNSON,  JJ..  concur. 


LACBT  T.  LAGBY  et  aL 
(Supreme  Court  of  Alshama    Aiwll  6.  1906.) 

1.  MOffTGAOBlSS— FOBBCLOSUBK— FBAI70. 

A  wife  could  not  obtain  relief  in  equity 
from  alU«ed  fraud,  oonsisting  of  illusion  be- 
tween the  husband  and  the  purchaser  at  fore- 
closure sale  under  a  mortgage  executed  by  the 
husband  on  hla  lands  before  marriage,  with 
which  collusion  the  sMrtgagee  had  no  connec- 
tion. 

2.  SAU— REDBMFTION— STATITTEa. 

A  wife  could  not  enforce  redemption  of  the 
real  estate  of  her  huaband,  alleged  to  be  a 
homestead  and  to  have  been  sold  under  a  mort- 
gage executed  by  the  bualMnd  before  marriage, 
under  Code  1896,  i  8505,  giving  a  right  of  re- 
demption to  a  debtor,  his  vendee,  Junior  mort- 
gagee, or  asB^ee  of  the  equity  of  redemption. 

8.  SAHE  —  BlIFOBOBlCENT  Of  RiOHT  —  PLEAU- 

iRo— Bill. 

A  bill  in  a  suit  to  redeem  from  a  mortmge 
sale,  under  Code  1896,  {  8606,  civlng  a  right  of 
redemption  to  a  debtor,  his  vendee,  ^c.  must  al- 
lege a  tender  or  an  excuse  for  a  failure  to  mafee 
one ;  tender  being  made  a  condition  precedent 
by  the  express  terms  of  section  3507. 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  C.  Carmlchael,  Chancellor. 

"Not  officially  reported," 

Suit  by  Hattie  Lacey  against  David  O. 
Lacey  and  others.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

P.  I.  Monks,  for  appellant  Bowman, 
Harsh  &  Beddow,  for  appellees. 

DOWDBUi,  J.  The  bill  in  tills  case  la 
filed  by  a  married  woman,  and  has  for*  its 
object  the  enforcement  of  the  statutory  right 


of  redemption  In  the  real  estate  of  the  hus- 
band, alleged  to  be  a  homestead,  and  which 
was  Bold  nnder  a  mortgage  executed  by  tbe 
husband  before  marriage.  No  fraud  is 
charged  in  the  execution  of  the  mortgage, 
and  so  far  as  this  Is  concerned  the  averments 
of  tbe  bill  concede  Its  validity.  Nor  Is  tbe 
r^palarlty  or  validity  of  the  foreclosure  sale 
questioned,  further  than  that  collusion  Is 
averred  as  between  the  purchaser  and  the 
hnrtMind.  with  which  the  mortgagee  had  no 
connection.  Any  one  had  the  right  to  pur- 
chase at  the  foreclosure  sale,  and  In  the 
exercise  of  this  right  and  the  doli^  of  that 
wMch  was  lawful  we  are  unable  to  see  bow 
any  fraud  could  be  perpetrated  on  the  wife, 
from  wliich  she  could  obtain  relief  In  a  court 
of  equity.  Fraud  beli^  out  of  the  Qoestion, 
Is  tbe  complainant  entitled  unda-  the  facts 
to  redeem? 

The  ri^t  here  claimed  la  one  conferred  by 
statute,  and  can  only  be  exercised  by  some 
one  named  In  the  statute  and  in  the  manner 
provided.  Chapter  97,  p.  988,  Code  1896. 
*^he  right  is  neither  property  nor  right  of 
property,  but  a  personal  privilege,  to  be 
exerdsed  by  the  parsons  and  In  the  manner 
prescribed  In  the  statute."  Lehman  v.  Moore 
93  Ala.  186,  9  South.  600.  and  other  cases 
cited  in  note  to  section  3606  of  the  Code  of 
1896. 

Moreovo-,  the  bill  falls  to  allege  any  tender 
made  before  the  filing,  or  any  excuse  for 
such  a  failure,  a  condition  precedent  and 
prerequisite  to  the  filing.  Section  3507,  Code 
1896.    See  cases  cited  in  note  to  this  section. 

There  was  no  error  in  sustelnlng  the  de- 
murrer, and  the  decree  must  be  affirmed. 

McCLELLAN,  C.  J.,  and  HABAUK)N  and 
DBNSON,  JJ.,  concur. 


LETCHER  V.  STATE. 
(Supreme  Court  of  Alabama.  Jan.  18,  1906.) 

1.  iHDIOTMBllT-COllVICTIOir  OF  OfnttrsB  IK- 
OLUDID  IN  CHABOS. 

While,  under  an  indictment  for  mnrder. 
there  may  be  a  conviction  of  assault  with  in- 
tent the  assault  must  be  connected-  with  and 
form  a  part  of  the  act  charged  In  the  In- 
dictment 

[Bd.  Note. — ^For  cases  In  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Inf(»mation,  |  601.] 

2.  Saicb. 

Where,  on  a  trial  under  an  indictment  for 
murder,  the  erldence  shows  the  killing  was 
with  a  pistol,  defendant  cannot  be  coovleted 
of  an  assault  with  a  shotgun  occurring  several 
hours  before ;  there  being  no  connection  between 
the  assault  and  the  killing. 
8.  WrmBSSBS— Cbobs-Bzaminatioh. 

The  state  having  on  examination  of  wit* 
ness  drawn  out  part  of  a  conversation,  defend- 
ant may  on  cross-examination  of  the  witness 
have  him  give  all  the  conversation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  i  933.J 

4.  HouoiDB  —  AssAuur  WITH  InrniTT— IN- 

8TBUCTI(»(. 

A  diarge  that  if  the  Jury  believe  beyond 
all  reasonable  donbt  tlut  defendant  was  ly- 
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iog  In  wait  and  shot  a  pereon  with  a  gun,  h« 
would  be  guilty  of  assault  with  intent  to 
murder,  li  erroneous,  In  omitting  the  constit- 
uent elMDOit  of  iD&licioai  kiteDt  to  take  life. 

Appeal  ttom  Oticnlt  Oonrt;  Haom  Ommty; 
-8.  L.  Brewer,  Judge. 

**Not  offldally  r^rted." 

Hetcalf  LetdiCT  was  conTicted  of  aasanlt 
wWi  Intent  to  murder,  and  appeals.  Be- 
▼ersed. 

J.  T.  Letcher,  H.  P.  Merrltt,  Thomas  L. 
Bulger,  and  J.  M.  Chilton,  for  appellant 
Masaey  Wilson,  Atty.  Oen.,  for  the  State. 

DOWDEIX,  J.  The  defendant  was  tried 
•on  an  Indictment  dia^ng  blm  with  murder 
in  the  first  degree,  and  was  onvicted  of  an 
assault  with  intent  to  murder.  That  the 
greater  offense  of  murder  may  embrace  the 
leaser  offense  of  an  assault  with  Intent  to 
murder  we  think  there  can  be  no  doubt 
Such  a  doctrine  Is  asserted  In  the  casea  of 
DaoKhdrlU  t.  State,  118  Ala.  7, 21  Sonth.  878, 
and  Thomas  t.  State,  126  Ala.  40,  27  Sonth. 
920,  and  we  are  unwilling  now  to  depart  from 
tbe  mling  in  those  cases.  Bnt,  while  sndi 
is  the  law,  mider  an  Indictment  cliarging 
murdw  a  defSndant  cannot  be  tried  and  con- 
vleted  for  an  assault  with  the  intent  to  mur- 
der, wliero  such  assault  Is  an  act  separate 
and  disconnected  from  th«  act  diufed  in  the 
indictment;  or.  In  other  words,  In  ord«  to 
have  a  couTlction  fbr  an  assault  with 
Intent  to  murder  under  an  Indictment  for 
murder,  the  assault  must  be  connected  with 
and  fmuing  a  part  of  the  act  charged  In  tb» 
indictment 

There  was  erldence  on  the  part  of  the 
stete  going  to  show  that  the  deceased  came 
to  his  desth  by  a  gunshot  wound  in  the  head ; 
the  same  being  made  by  a  ball  from  a  88* 
«alibar  pistol.  Tbn  erld^ice  of  the  stete  al- 
«o  tended  to  show  that  this  mortal  wound 
was  Inflicted  on  ttn  deceased  about  6  o'clock 
!n  the  morning.  The  evidence  of  the  state 
also  showed  that  tiuxe  were  other  ganahot 
wounds  fotmd  in  the  body  of  the  deceased, 
made  with  BB  shot,  discharged  from  a  shot- 
gun, none  of  whldi,  howeyer,  were  shown 
to  be  of  a  fatal  nature.  It  was  shown  the 
evidence  that  the  latter  wounds  witb  the  BB 
shot  were  made  by  the  defendant  with  a 
shotgun,  some  five  or  six  hours  prior  to  the 
pistol  wound  which  caused  the  death  of  the 
deceased,  and  at  a  different  place.  There 
was  also  evidence  tending  to  show  that  sev- 
eral days  prior  to  the  time  above  stated  the 
defendant  assaulted  the  deceased  with  a 
gun.  There  was  no  pretense  of  any  con- 
nection between  tbe  two  assaults  and  the 
killing  with  the  pistol,  such  as  would  con* 
stltute  one  transaction ;  but,  on  tbe  contrary, 
the  transactions  were  separate  and  distinct 
Under  the  principle  above  stated,  under  the 
Indictment  charging  him  with  murder,  the  de- 
fendant could  not  be  convicted  of  an  assault 
with  the  Intent  to  murder  for  the  assault 
with  a  Aotjpm  at  a  different  time  and  place 


from  that  embraced  In  tbe  charge  contained 
in  the  indictment 

The  state  Introduced  as  a  witness  one 
Charlie  Beasl^,  who  testified  as  ftollows: 
*^fendant,  Metcalf  Letcher,  told  me  that 
about  12  or  1  o'docfe  Tuesday  nl^t  Dudley 
was  coming  towards  him  in  the  dark  from 
the  direction  of  Logan's  house,  and  the  de- 
fendant shot  him."  Witness  farther  testl- 
fled  that  "Julian  Letcher  had  told  him  In 
the  presence  of  Hetcalf  Letcher  that  I^tms 
had  not  treated  them  fairly."  On  the  crou- 
examination  of  this  witness,  defoidanfa 
counsel  asked  the  wltaess  to  state  all  the 
conversation  with  Julian  Letcher.  The  so- 
licitor objected  to  this  question,  and  the 
court  sustained  the  objection,  to  which  rul- 
ing of  the  court  the  defendant  excepted.  In 
this  the  court  was  in  error.  The  state  hav- 
log  drawn  out  a  part  of  the  conversatliHi,  the 
defendant  was  entitled  to  all  of  it 

The  court  in  its  oral  charge,  and  as  a 
part  of  Its  oral  charge,  stated  to  the  Jury : 
"If  the  Jury  believe  beyond  all  reasonable 
doubt  that  the  defendant  was  lying  In  wait 
and  shot  James  Dudley  with  a  gun,  he  would 
be  guilty  of  assault  with  intent  to  murder." 
This  was  an  Incorrect  statement  of  the  law. 
To  constitute  an  assault  with  the  Intent  to 
murder,  there  must  be  a  malicious  intent  to 
take  life,  and  this  constituent  element  of 
the  offense  was  omitted  from  that  part  of 
the  oral  charge  above  stated. 

There  were  several  written  charges,  re- 
quested by  the  defendant  which  were  refus- 
ed by  the  court;  but  It  Is  unnecessary  for 
us  to  pass  upon  these  charges  seriatim,  since 
what  we  have  said  above  will  be  a  sufficient 
guide  upon  another  trial. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DENSON. 
JJ.,  concur. 


WARD  V.  STATE. 
(Supreme  Court  of  Alabama.  April  6,  1906.) 

1.  Highways— BOAn  Otebsebb— Failube  to 
DiBGHABax  Duties  —  OttuiiKAi,  Paosicu- 

TION— Indictment. 

Since  the  term  "road  precinct,"  as  employed 
In  Code  1886,  form  75,  giving  a  form  charging 
an  overseer  of  a  road  precinct  with  failure  to 
perform  his  duties,  and  in  Code  1896,  H  2454, 
2461,  2462,  2470,  relating  to  the  apportionment 
of  road  precincts,  the  appointment  of  overseers, 
and  their  duties,  etc.,  designates  any  road  ap- 
portioned  to  an  overseer,  so  that  a  road  overseer 
of  a  narticular  road  la  properly  called  overseer 
of  a  '*road  precinct,"  an  inalctment  In  the  Code 
form,  alleging  that  defendant,  an  overseer  of  a 
road  precinct,  failed  to  discharge  his  duties,  is 
sufficient  under  the  express  provlsiona  of  sec- 
tions 4923,  5395,  and  is  tecbDically  accurate 
in  designating  the  officer  as  an  overseer  of  a 
road  precinct. 

2.  Saxb— Detehsx. 

Where,  on  a  prosecution  of  a  road  overseer 
for  failure  to  perform  his  duty,  the  evidence 
showed  that  be  received  his  commission  in  April 
and  .worlted  his  road  in  June,  and  that  the 
apportioner  did  not  furnish  him  witb  a  writ- 
ten list  of  bands,  but  at  the  time  of  gifliig  him 


Digitized  by 


924 


S9  SOUTHEBN  BEPOBTEB. 


(Ala. 


hU  commission  called  over  a  list  of  several 
hands  whom  he  could  ose  to  work  the  road, 
the  omission  of  the  apportioner  to  furnish  de- 
fendant with  a  list  of  the  hendH  apportioned  to 
him  was  not  available  at  a  defense. 
8.  SASfB—EJVIDEKCE. 

On  a  prosecQtion  of  a  road  overseer  for 
failure  to  discharge  his  duty,  the  fact  that  the 
roads  were  in  a  bed  condition  was  ImmateriaL 

4.  Gbiuirai,  Law— Bvidbhcb— Jodiciai.  No- 

■  TICE. 

That  the  roads  of  a  count?  were  in  a  bad 
condition  was  not  a  matter  of  which  the  court 
could  take  notice,  without  proof,  on  a  trial  of 
an  overseer  of  roads  for  failure  to  discharge 
his  datiea. 

5.  Sake— ABOUicxRTa  or  Oouhseii— Impbopeb 

The  statonent  of  the  solicitor,  indorsed  b7 
the  court,  on  a  trial  charging  a  road  overseer 
with  failure  to  discharge  bis  datlea,  that  the 
jorv  knew  that  the  roads  of  the  coantr  were 
baa,  was  prejudicial  error,  when  the  only  quea- 
tion  waa  whether  defendant  had  worked  the 
road  within  a  reasonable  time  after  his  appoint- 
ment 

0.  HlOHWATB— FAILVBS  OF  OVBBSBKB  TO  DlS- 
OHABei  HiB  DUTIEB— PBOSBCUTIOBS— BVI- 
DEffCE— iHBTBUCnonS. 

Where,  on  the  trial  of  a  road  overseer  for 
failure  to  discbarge  the  duties  of  his  office,  the 
evidence  showed  that  he  was  appointed  in  April 
and  worked  his  road  In  June,  the  refusal  to 
charge  that  if  dtfendant  worked  the  road  witUn 
a  reasonable  time  he  should  be  acquitted  was 
reverrible  error. 

i^veal  tnm  Circuit  Oonrt,  Henry  County ; 
A.  H.  AlBbm,  Judge. 

"Not  officUlly  reported." 

Ed  Ward  was  convicted  for  flilUng  to  Oia- 
cbarge  bis  duty  as  road  OTersew,  and  he  ap- 
peals. Beversed. 

The  evidence  showed  that  defendant  re- 
ceived bis  commission  the  latter  part  of  April 
and  worked  his  road  on  the  2d  of  June.  The 
evidence  further  showed  that  the  apportlon- 
era  did  not  fumlah  blm  with  a  written  list  of 
hands,  but  at  the  time  they  gave  him  his  com- 
mission called  over  the  list  of  six  or  seven 
hands  that  he  conld  use  to  work  the  road. 
The  defendant  asked  the  affirmative  charge, 
and  also  the  following  charge,  both  of  which 
were  refused  by  the  court  Charge  No.  2 
was  as  follows:  *'If  the  Jury  believe  from  the 
evidence  that  the  defendant  worked  the  road 
within  a  reasonable  time  after  his  appolnt- 
ment,  they  should  acquit  the  defendant" 

W.  L.  Le^  for  appellant  Hassey  Wilson, 
Atty.  Gen.,  for  the  State. 

McCLELLAN,  C.  J.  The  indictment  is  In 
the  Code  form  (Code  1896,  form  75).  charging 
that  "Ed  Ward,  an  overseer  of  a  road  pre- 
cinct, failed  to  discharge  his  duty  as  such 
overseer,"  etc  The  term  "road  precinct"  Is 
employed,  not  only  In  the  form  referred  to, 
but  also  In  the  statutes,  to  designate  any 
road,  or  roads,  or  part  of  a  road  apportioned 
to  an  overseer  (Code  1896,  H  2454,  2461,  2462, 
2470);  and  a  road  overseer  of  a  particular 
road,  or  roads,  or  part  of  a  road  or  roads  Is 
essentially  the  "overseer  of  a  road  precinct," 
and  properly  so  called.  The  Code  form  of  in- 
dictment is  therefore  not  only  sufficient,  un- 


der section  4923  and  5395,  but  te  tecbnlcally 
aocnrate  in  designating  the  officer  jnoceeded 
against  as  "an  overseer  of  a  road  prednct" 
The  erldoice  adduced  on  the  trial  showed  the 
defendant's  appointment  to  be  such  ovmeet. 
The  suggestion  of  variance  la  without  merit 

On  the  principles  declared  In  Alllsan  r. 
State,  eo  Ala.  M,  we  hold  that  the  omission  of 
the  apportiODU'  to  furnish  the  defendant  with 
a  correct  written  list  of  the  hands  appwtioned 
to  tilm  cannot  be  availed  of  in  Mamm^  of  this 
prosecution  under  the  evidence  uptm  which 
the  case  was  tried. 

The  fact  that  the  roads  of  Hairy  county 
generally  were  in  bad  condition  was  Impo- 
tinent  In  this  case.  Moreover,  there  was  no 
evidence  adduced  of  the  fact ;  and  while  audi 
may  have  been  the  fac^  and  it  may  have  been 
generally  known  to  the  people  of  that  county, 
it  waa  not  a  fitct  of  common  kuowle^e,  of 
whldi  the  court  and  jury  could  lake  cogni- 
sance wltboot  proof.  The  statement  of  the 
solldtw  to  the  jury  that  "yon  know  from 
your  expoience  and  olwervatlon  that  the 
roads  of  your  county  were  in  bad  ahape" 
was  In  the  nature  of  a  statemoit  of  fsct  not 
In  evidence^  The  court  should  have  excluded 
it  ftom  the  Jnry^  consideration,  but,  Instead 
of  doing  this,  gave  emphasis  and  Increased 
weight  to  it  by  remarking  in  the  hearing  of 
the  Jury  that  **tlie  solicitor's  remarks  wen  of 
common  knowle^e."  All  this  was  wror. 
and  we  cannot  affirm  that  defendant  was  not 
thereby  prejudiced ;  the  evidence  going,  as  It 
did,  to  show  that  the  defendant  had  In  fact 
worked  the  road,  and  the  question  being 
whether  he  had  done  so  within  a  reasonable 
time  after  his  appointmoit 

On  the  issue  Just  referred  to  the  dsfmdant 
would  have  been  entitled  to  tlie  second  diarge 
requested  by  him,  had  it  not  been  aAed  alone 
with  the  general  charge,  to  which  be  was  not 
entitled. 

Beversed  and  remanded. 

HABALSON,  DOWDBLL,  and  DBNSON. 
JJ.,  cMkCur. 

TISSIER  et  aL  V.  WATLSS. 
(Supreme  Court  of  Alabama.  April  11,  190S.) 

1.  Fbaddttijcnt  ConvETAHCKS— Buxdies  of 
Creditor— Suit  bt  Single  Cbeditob. 

One  creditor  may  maintain  a  bill  to  set 
aside  a  conveyance  Hie  dd>tor,  whwe  it  is 
not  a  general  creditors'  bill,  bat  merely  one 
charging  fraud  as  against  complainant 

2.  EQtllTT— BnX— MULTIFAUIOUSBXSS. 

Where  a  bill  to  set  aside  a  fraudulent  con- 
veyance contained  alternative  averments,  in  con- 
nection with  each  of  wbldi  actual  frand  by  the 
grantor  and  grantee  was  charged,  tbe  relief 
sought  or  prayed  as  to  each  alternative  phase 
being  the  same,  the  bill  was  not  multifarious. 

8.  FnATIDTTI.ENT  CONVEYANCES— PATMHTS  BT 
OBANTEB— REIHBUBSEUE  NT. 

Where  there  is  actual  fraud  on  the  part  of 
both  the  grantee  and  grantor,  the  grantee  is  not 
entitled  to  be  reimbursed  on  account  of  any 
payments  made  by  him  in  the  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances^  | 
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4.  Same  —  Rekbdixb  of  Gbbdiiobb*  Bux  — 
SuFncnnoT. 

An  objectko  to  a  bill  to  set  ulde  a  f rtad- 
oloit  conveyance,  that  the  conaideration  might 
have  been  a  past  conalderat!on,  was  obviated  by 
an  amendment  of  the  bill  in  which  a  secret 
reservation  of  benefit  to  the  grantor  waa 
averred. 

B.  auo— Fbaud— Bbssbtatioht  of  Bknkfit. 

A  conveyance  is  fraadnlent  as  to  creditors 
of  the  grantor,  thoneh  the  benefit  rwerved  to 
him  was  great  or  small. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 
Gent.  Dig.  Fraudulent  Conveyances,  t  861.] 

Appeal  from  Ci^  Court  of  Selma;  J.  T. 
Habry,  Judge. 

"Not  offlcially  reported." 

Suit  by  W.  E.  Wailes  against  H.  J.  Tis- 
slOT  and  otbera.  From  a  decree  overmling 
demurrers  to  the  bill,  defendants  appeal. 
Affirmed. 

Pettns,  Jerries  A  Partridge,  for  appellants. 
Mallory  ft  Mallory,  for  appellee. 

DOWDELL,  J.  This  la  a  bill  by  a  credit- 
or to  set  aside  an  alleged  fraudulent  convey- 
ance of  land  made  by  the  debtor.  The  pres- 
ent appeal  Is  prosecuted  from  the  decree  of 
the  Judge  of  the  city  court  In  equity  over- 
ruling the  demurrers  to  the  bill  as  amended. 
The  bill  is  not  in  form  a  g^eral  creditors' 
bin,  but  simply  one  charging  fraud  In  the  ex- 
ecution of  the  conveyance  as  against  this 
particular  creditor,  and  it  is  therefore  im- 
material whether  there  were  other  creditors 
or  not  The  allied  fraudulent  deed  is  made 
a  part  of  the  bill  as  an  exhibit  thereto. 
This  deed  recites  a  moneyed  consideration, 
and  in  addition  a  promise  or  agreement  on 
the  part  of  the  grantee  to  pay  off  and  dl»- 
cfaarge  a  balance  due  on  a  mortgage  given 
by  the  grantor  on  the  lands  so  conveyed. 
The  bill  contains  alt^native  averments,  In 
connection  with  each  of  which  actual  fraud 
by  the  grantor,  In  which  the  grantee  with 
knowledge  or  notice  participated,  is  charged. 
The  relief  sought  or  prayed  as  to  each  al- 
ternative phase  of  the  bill  Is  the  same.  This 
Is  permissible  in  pleading,  and  the  bill  Is  not 
thereby  rendered  multifarious.  There  Is  no 
repugnancy  In  the  altematlTe  averments,  and 
each  is  consistent  the  one  with  the  other. 
Faulk  V.  Calloway.  123  Ala.  825,  26  South. 
504;  Truss  v.  MUler,  116  Ala.  494,  22  South. 
868;  Steiner  v.  King,  118  Ala.  546,  24  South. 
35:  Mayfleld's  Dig.  vol.  8,  p.  287,  {  2064. 

The  bill  avers  actual  fraud  on  the  part  of 
the  respondent  Callen,  participated  in  by 
the  respondent  Tlssler,  and  in  so  doing  avers 
actual  fraud  on  the  part  of  each.  This  being 
tme,  the  respondent  Ttssier  would  not  be 
entitled  to  reimbursement  on  account  of  the 
assumption  of  payment  of  the  balance  due 
on  the  mortgage  debt  of  the  respondent  Cal- 
len. Pritchett  v.  Jones,  87  Ala.  817,  6  South. 
75;  Gordon  r.  Tweedy,  71  Ala.  202;  Caldwell 
V.  King.  76  Ala.  140;  Moore  t.  Terlton,  8  Ala. 
444,  87  Am.  Dec.  701. 

Some  at  the  demurrers  are  based  on  the 
proposition  ttiat  the  conaldmtiMi  fOr  tbe 


deed  may  have  been  a  past  consideration. 
This  objection  was  obviated  by  the  amend- 
ment of  the  bill,  in  which  was  averred  a 
secret  reservation  of  a  benefit  to  tbe  grantor. 
Blrralogham  Co.  v.  Roden,  110  Ala.  516,  18 
South.  185;  Stephens  v.  Regenstein,  89  Ala. 
661,  8  South.  68,  18  Am.  St  K^.  156;  Francis 
T.  Page,  97  Ala.  379. 11  South.  786 ;  Proskauer 
V.  Bank,  77  Ala.  257.  Whether  the  benefit 
reserved  was  great  or  small  is  of  no  con- 
sequence, stoce  tbe  reservation  of  any  benefit 
would  be  a  fraud  as  to  a  creditor.  Bir- 
mingham Co.  V.  Roden,  supra. 

We  do  not  understand  the  averments  of 
the  bill  with  respect  to  inadequacy  of  con- 
sideration being  made  as  separate  and  In- 
dependent grounds  for  relief,  but  as  badges 
of  fraud  In  connection  with  other  charges 
of  fraud.  Tbe  bill,  we  think,  as  amended, 
was  unobjectionable,  and  not  open  to  the 
demurrers. 

The  decree  of  the  city  court  will  be  affirmed. 

McCLIDLLAN,  C  J.,  and  HARALSON  and 
DBNSON.  JJ..  concur. 


HELTON  T.  FT.  OAINES  OIL  ft  GUANO 
00. 

(Supreme  Court  of  Alahsms.  April  18,  190S.) 

1.  FOBCIBLS  BNTBT  AMD  DRAXniB— SUPBS- 

BEDEAs— Bonns. 

Where  an  appeal  bond  executed  by  the  de- 
fendant In  a  forcible  entnr  and  detainer  pro- 
ceeding before  a  Justiee  of  tbe  peace  was  not 
given  In  any  specific  amount  or  penalty,  and 
stipulated  that  the  obligors  became  security  for 
the  costs  of  the  appeal  and  that  they  promised 
and  aneed  to  pay  and  abide  by  such  Judgment 
as  mi^t  be  rendtared  by  the  circuit  court  In  the 
case,  sndi  bond  was  a  mere  bond  for  costs,  and 
not  B  supersedeas,  within  Code  1896,  S  2146, 

Sroviding  that  In  cases  of  forcible  en^r  and 
etainer  an  appeal  bond  does  not  prevent  the 
issue  of  writ  of  restitution  unless  defendant 
executes  a  bond  in  a  sum  of  twice  the  yearly 
value  of  the  rent  of  the  premises,  with  con- 
dition to  pay  plaintiff  all  snch  damages  as  he 
may  sustain  by  the  prosecution  of  the  appeaL 

2.  SaIO— COICFLAIKT— DAHAOCa. 

A  complaint  for  forcible  entry  and  detainer 
In  the  form  prescribed  by  Code  1896,  p.  948, 
form  28,  need  not  contain  an  averment  or  claim 
for  damages. 

8.  Sahb— Appiai^upbbsbdus— Daicageb. 
Code  1896.  f  2146,  provides  that  In  forcible 

entry  and  detainer  the  Judgment  If  against  tbe 
appellant  must  be  rendered  in  the  appellate 
court  against  him  and  his  sureties  on  the  ap- 
peal or  cwtiorari  bond,  including  the -costs  in 
the  Inferior  and  appellate  courts,  and  if  the  ap- 
peal or  certiorari  is  sued  out  by  the  defendant, 
and  a  supersedeas  bond  is  executed,  a  writ  of 
restitution  must  be  awarded,  and  on  motion  of 
plaintiff  Judgment  must  also  be  rendered  against 
defendant  and  his  sureties  for  the  value  of  the 
rent  of  the  premises  pending  appeal.  Held  that 
where  a  supersedeas  Dood  Is  executed,  Judgment 
against  defendant  for  rents  pending  appeal  by 
hun  from  an  adverse  decree,  which  Is  affirmed, 
may  be  rendered  on  plalntUTs  motion,  though 
there  is  no  claim  for  damages  In  uie  com- 
plaint 

4.  APPEAIt— PBCBtniFTIOHB. 

Where  a  Judgment  in  forcible  entry  and 
detainer  proceedings,  appealed  from,  recited 
that  defendant  appealed  horn  a  Josttee's  Jndg- 
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meat  and  execated  a  gupersedeas  bond,  and 
showed  on  Ita  face  that  the  judgment  rendered 
on  such  bond  was  for  the  value  of  the  rents 
pending  appeal  and  was  rendered  on  plaintiff's 
moti<m,  it  will  be  presumed,  on  a  further  ap- 
peal from  such  judsment,  in  the  ^sence  of 
anything  to  the  contrary  appearing  on  the  face 
of  the  proceedings,  that  a  supersedeas  brad 
was  executed. 

S.  FOBCIBLK  BATBT  AHD  DRAIinB— SUPIB- 

eaoBAft— jTTDaHKnr— Reqttisitks. 

A  Jadgment  on  a  supersedeas  bond  in  for- 
cible entry  and  detainer  proceedings,  failing  to 
set  out  the  names  of  the  sureties  on  the  bond 
against  whom  judgment  was  rendered,  while 
informal,  was  not  fatally  defective,  provided  a 
reference  to  the  bond  would  make  certain  the 
names  of  the  sureties  against  whom  the  Judg^ 
ment  was  rendered. 

Appeal  from  Circuit  Court,  Henry  County; 
A  H.  Alston,  Judge. 

"Not  officially  reported." 

Action  by  the  Ft.  Gainee  Oil  &  Guano  Oom* 
pany  against  M.  W.  Helton.  From  a  Judg- 
m&it  in  favor  of  plaintiff,  on  appeal  from  a 
justice's  judgment  In  plaintiff's  favor,  de- 
fendant appeals.  Affirmed. 

P.  A.  UcDanlel,  for  appellant  W.  O.  Lons, 
for  appellee^ 

DENSON,  J.  This  was  an  action  of  forci- 
ble entry  and  detainer,  brought  before  a  jus- 
tloe  of  the  peace  by  the  Ft  Gaines  Oil  A 
Guano  Company  against  M.  W.  Helton.  The 
justice  gave  judgment  against  the  defend- 
ant Helton,  for  possession  of  a  part  of  the 
lands  sued  for.  From  the  judgment  rendered 
by  the  justice,  Helton  prosecuted  an  appeal 
to  the  drCDlt  court  The  record  shows  that 
an  appeal  bond  was  executed  by  M.  W.  Hel- 
ton, the  defendant  with  J.  H.  Glssendaner 
and  J.  W.  Helton,  Jr.,  as  sureties.  This  bond 
was  not  giv^  in  any  apeclflc  amount  or  pen- 
alty, and  stipulates  that  the  obligors  became 
security  for  the  costs  of  the  appeal  and  that 
they  promise  and  agree  to  pay  and  abide  by 
such  jadgment  as  may  be  rendered  by  the 
circuit  court  In  the  cause.  It  la  obvious  that 
this  bond  Is  not  a  supersedeas  bond,  within 
the  meaning  of  section  2146  of  the  Code  of 
1896,  and  creates  no  statutory  liability  upon 
the  obligors  beyond  payment  of  the  coats  of 
the  suit 

There  Is  no  bill  of  exceptions  In  the  case; 
hence  none  of  the  proceedings  had  on  the 
trial  are  recited,  other  than  as  shown  by  the 
judgment  entry.  The  Jtur  rendered  a  ver- 
dict for 'the  plaintiff  In  the  following  lan- 
guage, namely:  "We,  the  jury,  find  for  the 
plaintiff  for  the  lands  sued  for  and  assess  the 
value  of  the  rent  of  the  premises  at  $100.00." 
The  court  rendered  judgment  on  the  verdict, 
to  the  effect  that  the  defendant  should  re- 
store the  lands  mentioned  In  the  complaint 
(describing  them)  to  the  possession  of  the 
plaintiff,  and  that  the  plaintiff  recover  of  tba 
defendant  and  his  sureties  on  his  appeal 
bond,  J.  H.  Glssendaner,  and  3.  W.  Helton, 
Jr.,  the  costs  of  the  suit  in  the  justice  court 
and  the  ctrcolt  court  The  judgment  entry 
then  proceeds  as  follows:   "And  It  further 


aiH>eariDg  that  ttie  Pendant  took  the  ap- 
peal from  justice  court  and  executed,  payable 
to  plaintiff,  a  supersedeas  bond.  It  la  on  mo- 
tion of  plaintiff  ordered  and  adjudged  that 
the  plaintiff  recover  of  defendant  and  the 
sureties  on  said  supersedeas  bond  the  sum  of 
$100-00  for  the  value  of  the  rent  of  the  prem- 
ises pending  the  appeal." 

The  appellant  Insists  here  that  the  court 
erred  In  receiving  the  verdict  of  the  jury. 
The  insistence  Is  put  upon  the  theory  that 
the  verdict  is  not  supported  by  the  pleadings 
In  the  case,  in  that  there  was  no  claim  for 
damages  claimed  In  the  complaint  The 
amended  complaint  seems  to  have  been  drawn 
in  substantial  conformity  with  the  form  laid 
down  In  the  Code  for  forcible  entry  and  de- 
tainer. Form  28,  p.  948,  Code  1896.  It  Is 
true  that  no  avermoit  or  claim  for  damages 
is  set  out  In  the  amended  onnplaint ;  neither 
la  such  averment  or  claim  contained  In  the 
Code  form,  therefore  not  required  by  it  Sec- 
tion 2146  of  the  Code  of  1896  Is  in  the  follow- 
ing language,  to  wit:  "In  cases  of  fordhle 
entry  and  unlawful  detainer,  the  judgment. 
If  against  the  appellant,  must  be  rendered  In 
the  appellate  court  against  him  and  the 
sureties  on  the  appeal  or  certiorari  bond.  In- 
cluding the  costs  In  the  inferior  and  appellate 
courts;  and  if  the  appeal  or  certiorari  was 
sued  out  by  the  defoidant  and  a  supersedeas 
bond  was  executed,  a  writ  of  restltatlon  must 
be  awarded,  and,  on  motion  of  tlie  plaintiff, 
judgment  must  also  be  roidered  against  the 
defoidant  and  the  snretles  on  bis  supersedeas 
bond  for  the  value  of  the  rent  of  the  prem- 
ises pending  the  am>eal."  It  is  manifest 
from  the  reading  of  the  statute  that  the 
Judgment  tor  tbe  value  of  the  rents  pending 
the  appeal  provided  for  by  tbe  statute  does 
not  depoid  upon  any  averment  or  claim  for 
damages  In  the  complaint  Indeed,  the  stat- 
ute "has  no  reference  to  any  cause  of  action, 
or  of  complaint,  which  existed  at  the  incep- 
tion of  tbe  proceedings  before  the  justice." 
Lykes  v.  Scbwarz.  91  Ala.  461.  8  South.  71 : 
Glddsns  V.  Boiling,  92  Ala.  686,  9  South. 
274.  While  tbe  rradltion  of  the  judgment 
for  the  value  of  rraits  pending  tbe  appeal 
does  not  depend  upon  any  claim  being  laid 
in  tbe  complaint  for  such  damages,  yet  It 
does  dei>end  upon  tbe  execution  and  existence 
of  a  supersedeas  bond  and  a  motion  by  the 
plaintiff  that  such  judgment  should  be  ren- 
dered. But  the  statute  does  not  require  that 
the  motion  should  be  made  In  writing.  It  Is 
sufficient  that  the  judgment  entry  recites 
that  it  was  made. 

We  have  seen  that  the  Judgment  entr7  re- 
cites that  tbe  defendant  appealed  from  tbe 
justice's  Judgment  and  execated  a  soper- 
sedeaa  bond.  It  further  shows  on  Its  face 
that  the  Jadgment  rendered  for  $100  against 
tbe  defendant  and  tbe  suretlea  on  the  super- 
sedeas bond  for  tbe  value  of  the  rents  pend- 
ing the  appeal  was  rendered  on  motion  of  tbe 
plaintiff.  Nothing  to  the  contrary  aj^iearlng 
on  the  face  of  (3w  proeeedingg^  vrvj  pf^ 
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Bampti<ui  of  the  correctneBS  of  tbe  trial 
court's  mlins  must  be  indulged  on  appeaL 
Under  tbe  foregoing  principles  we  must  pre- 
Bome,  If  neceesar^,  In  suf^rt  of  the  Jndg- 
ment,  that  a  BtQ)erBedea8  bond  was  executed. 
Prestwood  v.  Tillls,  96  Ala.  181,  11  Sooth. 
283 ;  2  Mayfleld'B  Dig.  p.  ISO,  K  82,  33,  34.  It 
would  Boem  that  thlB  preeumptlon  Is  support- 
ed by  the  fact  that  no  motion  was  made  In 
the  circuit  court  to  reject  the  verdict  or  set 
It  aside,  or  to  prev^t  judgment  from  being 
rendered  upon  It,  nor  to  set  aside  the  Judg- 
ment after  the  same  was  rendered.  Code 
1896.  S  3333;  Smith  t.  Dick,  95  Ala.  311, 
10  South.  845. 

The  Judgment  Is  informal  in  not  setting  out 
the  names  of  the  snretlra  on  the  BiQ>ersedeas 
bond  against  whom  recovery  was  adjudged; 
but  this  does  not  render  It  IneflFectnal,  pro- 
vided a  reference  to  the  proceedings  In  the 
case,  to  wit,  the  supersedeas  bond  In  this 
instance,  will  make  certain  tbe  names  of  the 
sureties  on  tbe 'supersedeas  bond,  and  there- 
fore tbe  names  of  the  parties  against  whom 
the  judgment  must  run.  Freeman  on  Judg- 
ments (3d  Ed.)  i  50a ;  Collins  v.  Hyslop,  11 
Ala.  508;  Smith  v.  Bedus,  9  Ala.  99,  44  Am. 
Dec.  We  here  r«nark  that  tbe  appeal 
bond  above  referred  to  cannot  be  couBulted  In 
this  connection. 

There  is  no  error  in  tbe  record  prejudicial 
to  tbe  appellant,  and  tbe  Judgment  of  tbe 
circuit  court  is  affirmed. 

Affirmed. 

McCLELLAN,  C.  J.,  and  HABALSON  and 
DOWDBLL,  JJ.,  concur. 


GRAY  V.  LINDSBY,  Clerk  of  Circuit  Court. 

(Snpraoe  Court  d  Alabama.  April  11,  1905.) 

M  Aif  D  AHUS— IBSDANCE— FrmLrrr . 

Where,  on  a  petition  for  mandamus  to  com- 
pel the  clerk  to  deliver  to  petitioner  tbe  testi- 
mony of  witcesses  taken  at  a  preliminary  ez- 
Bwination  in  certain  cases  wbich  had  been  filed 
in  snch  clerk's  office,  he  answered  that  he  had 
delivered  the  papers  to  tbe  solicitor  of  the  cir- 
cuit for  use  before  the  grand  jury  then  in  ses- 
sion, and  that  he  had  made  diligent  inquiry 
and  search,  and  could  not  find  such  papers,  and 
that  it  was  Imponible  for  liim  to  make  a  copy 
thmof,  the  writ  was  iprvperlj  denied. 

Appeal  £n>m  Oircnlt  Court,  Choctaw  Oonn- 
ty;  John  C.  Anderson,  Jiidge. 

<*Not  officially  reported." 

Petition  by  O.  L.  Gray  against  W.  H.  Lind- 
as, as  clerk  of  the  Choctaw  drenlt  court 
From  an  order  denying  Ibe  writ,  petitions 
appeals.  Affirmed. 

George  W.  Taylor,  for  appellant  Blmore 
ft  HarrlBon,  tat  appellee. 

DOWDBLL,  J.  This  is  a  petition  for  a 
writ  of  mandamus,  addressed  to  the  judge  of 
tbe  First  judicial  circuit  praying  that  the 
respondent  be  compelled  to  deliver  to 
petitioner  tbe  testimony  of  witnesses  taken 
down  in  writing  in  a  preliminary  examina- 


tion in  certain  criminal  cases  which  bad  been 
aied  in  the  office  of  the  reiqwndent  as  clerk 
of  tbe  circuit  court  The  heairing  was  had 
on  the  petition  and  tbe  sworn  answer  of  the 
respondent,  and  the  petition  was  denied. 
The  answer  of  tbe  respondent  shows  that  the 
papers  In  question  were  delivered  by  him, 
as  it  was  his  duty  to  do  under  tbe  law,  to  the 
solicitor  of  the  drcult  for  use  before  the 
grand  jury  of  the  county  then  in  session; 
that  ^ce  such  delivery  to  tbe  solicitor  of 
such  papers  he  bad  not  had  the  same  in  bis 
custody,  and  had  been  unable  by  diligent 
effort  to  get  th«n  from  the  solicitor,  or  by 
diligent  Inquiry  and  search  to  find  the  same; 
that  he  was,  in  view  of  these  facts,  unable  to 
comidy  with  the  request  on  demand  of  the 
petitioner.  The  impossihlllty  of  the  reflfwnd- 
enf  s  making  a  copy  of  the  papers  la  also 
shown  by  the  answer. 

A  writ  of  mandamus  will  not  Issue,  where 
it  is  shown  that  its  issuance  would  prove 
futile.  Bz  parte  Sbaudlee,  66  Ala.  134;  Ex 
parte  Du  Bose,  54  Ala.  278.  Conceding  the 
facts  to  be  as  stated  In  the  sworn  answer, 
and  there  is  nothing  contrary,  the  granting 
of  a  peremptory  writ  as  prayed  for,  would 
have  been  to  no  purpose.  There  was  no  er- 
ror in  denying  tbe  petition.  A  demurrer 
was  interposed  to  the  answer;  but,  as  the 
record  contains  no  sufficient  judgment  on  it 
we  do  not  consider'  it  We  are  not  to  be 
anderstood.  in  what  we  have  said  above, 
as  holding  that  a  petition  for  mandamus  is 
the  proper  remedy  in  this  case.  See  Bouth- 
em  R.  R.  Oo.  V.  Walker  ft  Mlnge,  182  Ala. 
62.  81  South.  487. 

The  Judgment  appealed  from  Is  affirmed. 

McCLBLIiAN,  a  J.,  and  HARALSON  and 
DBNSON,  JJ.,  concur. 


BRBWBR  V.  STATU. 
(Supreme  Oourt  of  Alabama.  April  18,  1900.) 
Cbiuinal  Law  —  Unaitthobized   Tesu  of 
OOTJBTS-CoMVICnON— Revbrsal. 

Where  defendant  was  convicted  on  an  in- 
dictment returned  into  tbe  circuit  court  at  a 
term  held  nnder  the  Luak  act  thereafter  held 
uncoDBtitution^,  and  at  a  time  not  authorised 
by  any  valid  statute,  the  conviction  could  not  be 
sustained. 

[Bd.  Note. — ^For  cases  In  point  see  voL  14, 
Cent  Dig.  Criminal  Law.  1 1^94.] 

Appeal  from  Lawrence  County  Court;  J.  O. 
Knmpe,  Judge. 

*'Not  offldally  reported.*' 

James  Brewer  was  eonvteted  of  an  itfense, 
and  be  ai^ieab.  Reversed. 

G.  *0.  Chenault  for  appellant  Massey 
Wilson,  Atty.  Gea,  for  tbe  State. 

McCTLBLLAN,  O.  J.  The  Indictment  npon 
which  appellant  was  tried  and  convicted  was 
returned  into  the  circuit  court  at  a  term  held 
under  the  provisions  of  the  so^alled  Lusk 
act,  at  a  time  not  authorized  by  any  valid 
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statnte^  There  conUl  be  no  valid  conTlctlon 
under  mcb  a  proeontment  ftnl  the  judgment 
mtiit  be  reversed. 
Tbe  came  will  be  remanded. 

HARALSON,  TYSON,  DOWDELU  SIMP- 
SON, ANDBBSON.  and  DENSON.  JJ^  cmcor. 


LEWIS  V.  STATE. 
(Supreme  Court  of  Alabama.  April  18,  1905.) 
L  WicnBSBEs  —  CosBOBoaATioH  or  Uhzu- 

FEACEXD  WXTITEBS. 

In  a  criminal  case,  testimony  as  to  the  ac- 
count of  the  transaction  siven  hj  a  person  ar- 
rested with  defendant  for  complicity  in  the 
olCense.  In  a  conversation  had  with  him  after 
tlw  arreet,  was  Inadmlerible,  where  the  person 
with  whom  the  eonvenatlon  was  had  was  pres- 
«mt  In  court,  and  defendant  also  proposed  to 
examine  bim  perstHiallj  abont  the  transactimL 
2.  Saue. 

Testimony  of  a  witness  as  to  what  be  testi- 
fied to  on  the  trial  of  one  arrested  with  defend- 
ant for  complicity  in  the  oSwse  was  properly 
exdaded. 

S.  ROBBBBT— BVIDBNOK-SuniOIKnOT. 

Evidence  held  sufficient  to  snstaln  a  convic- 
tion of  robbery- 
Appeal  from  Olty  Gonrt  of  Montgomery; 
Wm.  H.  Thomas,  Judge. 
"Not  officially  r^rted." 
Sam  Lewis  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

Lewis  was  Indicted  tat  robbery  by  taking 
a  pistol  from  one  Alex  Felder  of  the  value 
of  $10.  Felder  testified  subBtantlaUy:  In 
July,  1808,  witness  left  worlc  at  6:30  p.  m. 
and  came  to  TenablCs  store.  There  were 
present  there  Claud  Hurst,  Luke  Toles,  Sam 
Lewis,  and  Jim  Murray.  Sam  Lewis  ask- 
ed witness  to  shoot  craps,  and  witness  declin- 
ed. Later  witness  came  Into  Richard  Pettua* 
store  in  West  End,  and  bought  a  bottle  of 
whisky,  and  bad  his  pistol  In  bis  hand;  and 
Sam  Lewis  and  Luke  Toles  were  Inside  of 
the  store,  and  these  parties  came  up  behind 
him,  and  grabbed  him  one  on  each  side,  and 
shoved  bIm  out  onto  the  sidewalk;  and 
when  witness  reached  the  sidewalk  in  front 
of  the  store  Claud  Hurst  told  him  to  turn 
bis  pistol  loose,  and  when  he  didn't  do  it 
Claud  Hurst  stepped  from  behind  the  tele- 
phone post  and  Bhot.bIm  in  the  leg.  Then 
Luke  Toles  grabbed  the  pistol  out  of  his  hand, 
and  witness  turned  his  pistol  loose  after  he 
was  shot,  and  Toles  took  and  carried  it  away. 
As  witness  was  falling,  Jim  Murray  took  from 
witness  $5  in  money  while  witness  was  being 
held  by  Sam  Lewis.  All  this  occurred  after 
he  had  been  shot  1^  Olaud  Hurst  Witness 


did  not  go  before  fbe  grand  Jury.  Tbere  was 
evidence  tending  to  show  that  Luke  Toles 
gave  the  pistol  to  Mattle  Parks,  and  she  gave 
It  to  the  iepaty  Shoiff.  This  happened 
abont  a  week  after  the  robbery.  It  was 
Shown  that  the  pistol  was  the  [Nroi;>erty  of 
Alex  Feldw.  Two  police  officers  testtfled 
that  they  woe  Just  acron  the  street  when 
the  sbot  was  fired  In  frmt  of  Pettns'  store: 
ttut  they  saw  Sam  Lewis  run  otT,  and  ran 
aftor  him,  but  lost  him  in  the  darkness: 
that  they  went  on  back  to  the  store,  and 
found  Sam  Lewis  there,  and  arrested  him; 
tliat  they  knew  Sam  Lewis  before  the  shoot- 
ing; that  when  he  ran  oft  he  was  dressed 
In  overalls,  and  when  he  came  back,  about 
20  minutes  afterwards,  he  had  changed  his 
clothing.  The  defendant  then  introduced  Nat 
Waller,  who  testified  that  be  bad  a  conver- 
sation, after  Hurst,  Toles,  and  Lewis  had 
been  arrested,  with  Lewis  and  Toles  about 
the  case.  He  was  asked  by  t^e  defendant  to 
give  Toles*  acconnt  of  the  transaction.  The 
state  objected  to  the  qneetlon  and  the  testimony 
called  for  upon  the  grounds  that  Luke  Toles 
was  present  in  court  and  that  the  testimony 
of  the  witness  Waller  could  not  be  permitted 
to  bolster  Toles'  testimony,  If  It  was  pr(^>o8ed 
to  ocamlne  Toles.  Defendant  stated  that  he 
did  propose  to  examine  Toles  about  the  trans- 
action, and  the  court  sustained  the  objection 
of  the  state.  Toles  was  then  Introduced  and 
asked  to  state  his  testimony  in  the  case 
against  Claud  Hurst  The  state  objected 
to  the  question,  the  court  sustained  the  objec> 
tlon,  and  defendant  excepted.  There  was 
other  testimony,  but  this  is  all  that  Is  mate- 
rial. The  defendant  asked  the  following 
charge,  which  was  refused.  "The  court 
charges  the  jury  that,  if  ttiey  believe  the 
evidence,  th^  cannot  omvlct  flie  defendant  of 
robbery." 

Hugh  Nelson,  tot  appellant  Masscgr  Wit 
son,  Atty.  Qea.,  tot  the  Stata 

ANDERSON,  J.  There  was  no  abase  of 
discretion  on  the  part  of  tiie  trial  court  in 
putting  the  defoidant  on  trial  without  the 
showing  for  the  witness  Pettus.  Nor  was 
the  defendant  d^irived  of  his  constitntlonal 
right  for  the  iffocurement  of  his  witnesses. 
The  ruling  of  the  court  upon  the  evidence,  and 
In  refusing  the  afflnnatlve  charge  requested 
by  the  defendant  was  free  fn>m  wror. 

Affirmed. 

McCLELLAN,  O.  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concur. 
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STATE  ex  rel.  MOODIB'et  aL  t.  BBTAK 
at  al. 

(Saprane  Court  of  Florida.  D«c.  19,  1906.) 

1.  Statbs—Stats  Boa&d  or  GonTBOir-XiBU 
or  OmcK— Vaoanciks. 

The  duties  to  be  performed  hj  the  state 
board  of  control,  established  by  chapter  5384 
of  the  Laws  of  1905,  are  imiwrtanC  and  es- 
sentially goTemmental  in  character.  The  office 
is  contintKnu  and  permanent,  and  remains  to 
be  filled,  thoagfa  tlie  Inciunbents  may  die  <»  re* 
sign. 

2.  Quo  Wabkanto— TiTLi  TO  OrriOB— Who 

1£AT  BbING— PBOOBDUU. 

The  Attorney  Oeneral  la  the  proper  officer 
to  file  an  Information  In  the  nature  of  a  qno 
warranto  against  a  person  holding  a  pabllc 
office,  to  Inquire  into  nis  title  to  the  same.  It 
is  a  power  incident  to  the  Attorney  General's 
office^  Upon  tbe  filing  at  the  information  the 
writ  issues  npoo  hia  demand,  as  in  ordinary 
actions  of  debt  by  the  state  against  its  debtors, 
and  in  a  case  of  this  character  the  court  has 
no  authority  to  grant  or  withhold  leave  to  file 
the  information. 

[Ed.  Note. — For  cases  in  point,  see  toL  41, 
Cent  Dig.  Quo  Warranto,  H  34,  40.1 

3.  SAan— DnrzEB  or  Attosnet  Genebai.. 

Upon  the  Attorney  General  rests  tbe 
sponsibillty  for  tbe  filing  of  an  information  in 
the  nature  of  a  quo  warranto  against  a  person 
holding  a  public  office,  to  inquire  Into  his  title  to 
the  same,  as  well  as  for  its  form,  nature,  and 
-contents,  including  all  of  its  allegations;  and 
this  authority  and  responsibility  so  vested  In 
tbe  Attorney  General  cannot  be  delegated  by 
him  to  any  person  or  persons,  w  arren  cast  upon 
the  court. 

■4.  Sake— ItrroBUATion— SumciENCT. 

The  proper  practice  In  a  proceeding  In  the 
nature  of  a  quo  warranto  to  inquire  into  tbe 
title  of  one  to  a  public  office  Is  to  institute  the 
proceeding  In  tbe  name  of  the  state,  upon  the 
relation  of  the  Attorney  General,  and  the  men- 
tion of  relators  in  the  information  other  than 
the  Attorney  General,  where  the  proceeding  is 
instituted  by  the  Attorney  General,  is  mere  sur- 
plusage, which  in  no  way  affects  the  validity  of 
the  Information  of  the  absolute  control  of  the 
case  by  the  Attorney  General. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quo  Warranto,  S  49.] 

6.  ConsTiTUTioifAi.  Law— Detebuination  or 

QCESTIONB. 

In  passing  upon  the  constitutionality  of 
statutes  generally,  no  matter  from  what  stand* 
point  the  assault  thereon  may  be  made,  it  Is 
a  well-settled  and  cardinal  rule  that  nothing 
but  a  clear  violation  of  the  Constitution  wlfl 
justify  tbe  courts  In  overmling  the  legislative 
will ;  and  where  there  Is  reasonable  doubt  as  to 
the  constitutionality  of  an  act  It  must  be  re- 
solved in  favor  of  tne  act. 

[Bd.  Note.— For  cases  In  point,  see  ftA.  IOl 
Cent  Dig.  Constitutional  Iaw,  {  40.] 

COLLBOBS    AHD   UniVEBSrilES   —  PUBLIO 

Lands  —  Gbant  fboh  TTnitbd  States  — 

AOBTCULTUBAI.  SOHOOLB  —  OBLIQATION  OW 
CONTBACTB. 

Chapter  5384  of  the  Laws  of  1905  does  not 
conflict  with  Act  Cong.  July  2,  1862,  c.  130, 
12  Stat.  503,  which  donated  lands  for  "the  en- 
dowment, support  and  maintenance  of  at  least 
one  college  wnere  tbe  leading  object  shall  be, 
without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics,  to  teach 
such  branches  of  leamina  as  are  related  to 
agriculture  and  the  mechanic  arts,  in  such  man- 
ner as  the  Laglslatnre  of  the  states  mur  pre* 
scribe,  In  order  to  promoto  the  liberal  and  prao 
tkBl  edoeatlMi  of  the  indnatrial  elaises  tn  tlw 
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several  pursuits  and  professions  in  life,"  or  Im- 
pair the  obligation  of  the  contract  made  by  this 
state  in  oiacting  chapter  17(16,  p.  45,  of  the 
LawB  of  1870,  and  the  acts  amendatory  thereof, 
whereby  the  state  accepted  the  conditions  and 
benefits  of  the  grant  contained  in  said  act  of 
Congress;  the  Legislature  being  expressly  au- 
thoiued  by  the  act  of  Omgress  to  prescribe  the 
manner  In  which  *'such  branches  of  learning  as 
are  related  to  agriculture  and  the  mechanic 
arts"  shall  be  taught. 

7.  Save — Gbant  roB  Use  or  Coixbobs— Leq- 

I8LATIVE  CONTBOL  OE  FtTND— STATE  XJNI- 
TEBSirr— AdUISSIONB— QVAUFICATIONS. 
The  Legislature  has  the  power  to  prescribe 
what  college  or  colleges  shall  be  tbe  recipient  or 
recipients  of  the  interest  on  tbe  fund  derived 
from  the  sale  of  lands  donated  in  Act  Cong.  July 
2, 1862,  c  130, 12  Stat  503,  for  the  maintenance 
of  at  least  one  college  for  instruction  in  agri- 
culture and  mechanic  arts,  or  to  bestow  it  for 
such  puipose  upon  a  nniverAity  of  the  state,  as 
it  may  elect,  having  also  the  power  to  withdraw 
the  interest  of  this  fund  from  any  institution  of 
learning,  which  has  been  the  recipient  of  it,  and 
found  another  institution,  at  any  time  it  may 
elect  BO  to  do,  and  make  it  the  redpient  of  said 
Interest  for  such  instruction.  The  Legislature 
also  has  the  discretionary  iwwer  to  provide 
proper  educational  qualifioitions  for  admission 
to  such  state  college  or  university,  to  appoint 
trustees  thereof,  sahject  to  change,  conferring 
such  iwwers,  not  in  conflict  with  some  consti- 
tutional provision,  upon  them  as  It  may  see  fit, 
or  to  establish  a  state  board  of  control,  as  was 
done  by  chapter  5384  of  the  Laws  of  1905; 
said  trustees  or  said  state  board  of  omtrol  being 
simply  public  agents  to  manage  a  public  pr«^ 
erty. 

8.  Statdtes— Pabtiai.  Intaliditt. 

Even  if  there  are  unconstitutional  provi- 
sions in  a  statute,  where  such  unconstitutional 
provisions  can  be  separated  from  the  valid  por- 
tions, and  the  l^islative  purpose  expressed  in  so 
much  as  is  good  can  be  accomplished  Inde- 
pendenUy  of  the  void  part,  and,  considering  the 
entire  act  the  good  and  the  bad  features  are 
not  so  essentially  and  Ins^rably  connected  In 
substance  or  so  lnterd«»endent  that  it  cannot 
t>e  said  that  the  L^islature  would  not  have 

fiassed  the  one  without  enacting  the  other, 
t  is  the  duty  of  the  court  to  give  efFect  to  so 
much  as  is  good. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  H  SS-66.] 

9.  CouxoES  AND  UniVEBSiTiEa— State  Agbi- 

CULTUBAL  COIXEOE— ReMOVAI.. 

The  existence  of  a  contract  is  essential  to 
its  obllmtion,  and,  if  there  be  no  contract,  there 
is  no  wUgauoa  of  It  to  be  violated.  Even  If 
the  trustees  of  the  Florida  Agricultural  College, 
a  public  institution  of  learning,  made  a  specific 
or  particular  contract  with  the  municipality  of 
Lake  Ci^,  or  with  the  donors  of  certwn  lands 
and  money,  for  the  lociition  of  said  college  at 
Lake  City,  the  Legislature  would  not  be  pre- 
cluded thereby  from  removing  the  college  there- 
from to  some  other  point  In  the  state,  if  In  its 
Judgment  it  was  to  the  best  interests  of  the 
state  BO  to  do. 

10.  Quo  Waebanto— When  Lieb. 

An  Information  in  the  nature  of  a  quo  war- 
ranto, like  tbe  writ  of  mandamus,  never  lies  to 
enforce  the  performance  of  private  contracts. 

[Ed.  Note. — For  cases  In  point,  see  toL  41, 
Cent  Dig.  Qno  Warranto,  t  22.] 

11.  CoNBTmrrioNAL  Law  —  LEaiSLATin 
PowEBS— Delegation. 

Chapter  5384  of  the  Laws  of  1905  Is  not 
unconstitutional  because  it  authorises  and  em- 
powm  the  state  board  of  education  and  the 
state  board  of  control,  acting  In  Joint  session,  to 
determine  the  place  of  location  of  the  University 
of  the  State  ot  Florida  and  of  the  Florida 
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Female  OoUege ;  the  power  conferred  upon  nid 
boards  not  oeuig  a  delegation  of  leglBlatlTe 

powers. 

12.  COLLEOKS  AND  nNITBBSITJES  —  PDBX.ia 

Lards  —  Obant  tbou  United  States  — 

TXACHUfG  MiLZTABT  TACTICS. 

Chapter  5384  of  tlw  Lawa  of  1906  ia  not 
UDCODfltitatioDal  or  In  conflict  with  Act  Cong. 
Jul7  2,  1862.  c.  130,  12  Stat  BOS,  donaUnx 
to  the  state  a  fond  for  the  eetablishment  and 
maintenance  of  at  least  one  college  as  therein 
specified,  because  said  chapter  5384  provldea 
that  the  state  board  of  education  and  tne  state 
board  of  control  "shall  inclade  military  tactics, 
if  the  said  Joint  boards  deem  the  same  requisite 
and  pr^er,  as  one  of  the  branches  of  education 
in  the  University  of  the  State  of  Florida. 
18.  States  —  OoNBTiTnTionAL  Law  — Statb 

BOABD    or    COHTROL  —   APPOXHTUENT  OW 

Chapter  5384  of  the  Laws  of  1905  Is  not 
violative  of  either  tection  27  of  article  3  or  of 
section  6  of  article  6  of  the  C<»i8titutiou  by  rea- 
son of  the  fact  that  it  provides  for  the  appoint- 
ment by  the  Governor,  as  members  of  the  state 
board  of  coQtrol,  of  "five  citizens  of  this  state, 
one  from  East  Florida,  one  from  Sooth  Florida, 
one  from  West  Florida,  one  from  Middle  Florida 
and  one  from  Middle  South  Florida,  who  sball 
have  been  residents  and  citizens  thereof  for  a 
period  of  at  least  ten  years  prior  to  their  ap- 
pointment," and  becaose  said  chapter  further 
provides  that  "no  member  of  said  first  board 
shall  be  appointed  from  any  county  in  which 
any  of  the  institutions  named  Id  this  act  are  at 
present  located,  and  no  appointment  upon  such 
board  shall  ever  be  made  from  any  county  In 
which  any  Institution  created,  eetablished  or 
maintained  by  this  act  ta  or  may  hereafter  be 
located  or  situate." 

14.  CONSTITUTIONAI.  LAW  —  DBTERiaif ATIOH 
or  QVESTIONB. 

Our  state  Constitution  la  a  limitation  upon 
power ;  and,  nnless  legislation  duly  passed  be 
clearly  contrary  to  some  express  or  Implied 
prohibition  contained  in  the  Gonstltntlon,  the 
courts  have  no  authorl^  to  pronounce  it  in- 
valid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  H  30,  42.  4a] 

15.  OfFICEES  —  APFOIItniBRT— LSOISLAHVB 

POWEBB. 

The  iKiwer  of  the  Legislature  to  pass  laws 
rqnilnting  appointments  to  statutory  offices 
Is  absolute,  unless  restrained  by  some  constitu- 
tional provision. 

16.  COHBTITOTIOWAL  LAW— CONBTBUOTION  OF 
COKBTITUTION. 

The  i^inciple  of  the  maxim,  "Gzpresalo 
unins  est  ezclusio  alterius."  should  be  applied 
with  great  caution  to  the  provisions  of  an 
organic  law  relating  to  the  legislative  depart- 
ment 

IT.  States  —  State  Boabd  of  Contboi.  — 
Membebs  Qualifications. 

The  qualifications  and  exclusions  of  persona 
as  members  of  the  state  board  of  control  men- 
tioned in  chapter  5384  of  the  Laws  of  1905 
relate,  not  to  classes  of  persons,  but  to  place 
and  length  of  residence,  and  such  provisions  do 
not  in  effect  malce  the  appointment  to  the  ofSce 
in  question  a  legislative  appointment;  but,  on 
the  other  hand,  in  compliance  with  the  consti- 
tutional provision,  such  appointment  Is  re- 
quired to  be  made  by  the  Governor,  whpse  dis- 
cretion of  choice  is  not  limited,  except  as  to 
reasonable  and  salutary  requisites  as  to  place 
and  length  of  residence  of  persons  to  be  ap- 
pointed. 

18.  Saue— Removal  fbou  Board. 

In  the  event  the  Governor  should  wish  to 
remove  one  or  more  of  the  members  of  the  state 
board  of  control  established  by  chapter  5384 
of  the  Laws  of  1905,  it  is  presumed  that  he 


would  do  so  la  tlie  waj  prescribed  by  section 
15  of  article  4  of  the  G<»stitntion. 

19.  Constitutiohax  Law— Aicekduxnts  to 
Constitution— Cokstbtjctioh  . 

In  construing  an  amendmeni  to  a  section 
of  the  state  Constitution,  it  is  proper  for  the 
court  to  consider  the  circnmatances  which  l«d 
to  the  adoption  of  the  amendment 

[Ed.  Note. — For  cases  In  point,  see  vol.  lO. 
Cent  Dig.  Constitutional  Law,  U  12.  13.] 

20.  Same— Pbovibo. 

The  office  of  a  proviso  is,  not  to  eulaire 
or  extend  the  act  or  a  section  of  the  Constitution 
of  which  section  it  is  a  part,  but  rather  to  be 
a  limitation  or  a  restraint  ni>on  the  language 
which  the  Legislature  or  the  framers  of  the 
Constitution  have  employed.  A  proviso  is  to  be 
oonstmed  strictly,  and  bmited  to  objects  fairly 
within  its  terms. 

[Ed.  Note.— -For  cases  in  point,  see  toL  44, 
Cent  Die  Statutes,  |  SIO.] 

21.  Statutes  —  Speciax.  Laws  —  Public 
Schools— Tbbu  Df.fined. 

The  term  "public  schools"  is  a  compre- 
hensive one,  ana  it  should  not  be  narrowed 
or  restricted  In  its  meaning,  which  frequently 
must  be  ascertained  from  the  context  Some- 
times it  is  used  as  synonymous  with  common 
or  primary  schools.  At  other  times  it  is  used  in 
a  far  more  compreheniiTe  soise.  As  used  In 
section  25  of  arUde  8  of  the  Conatitution.  as 
amended  undor  the  joint  resolntfon  proposed 
by  the  Legislature  in  1890,  and  adopted  at  the 
general  election  in  1900,  the  term  could  not  be 
construed  to  mean  the  "public  free  schools,"  as 
used  in  section  1  of  article  12  of  the  Constitu- 
tion, but  must  be  held  to  refer  to  the  other 
public  Institutions  of  learning  existing  in  the 
state  at  the  time  of  the  adoption  of  the  joint 
resolntlon  pn^wsing  the  said  amendment 

22.  CoHtfriTUTioNAi.  Law— OonsiBiTonon  or 
Corstitution. 

The  established  rules  of  construction  appli- 
cable to  statutes  also  Apply  to  the  construction 
of  Constitutions.  It  is  the  goieral  rule,  in 
construing  statutes  or  CoDstitatioDS,  that  con- 
struction is  favored  which  gives  effect  to  every 
clause  and  every  part  of  the  statute  or  section 
of  the  Constitution,  thus  wodncing  a  coinistmt 
and  harmonioos  whole,  and  a  consbvetion  which 
would  leave  without  effect  any  part  oi  the  lan- 
guage used  should  be  rejected,  If  an  intopreta- 
tlon  can  be  found  which  will  give  it  effect. 
Tet,  however  important  it  is  to  give  significance 
and  effect  to  eru-y  word,  clause,  and  soitence 
in  a  statute  or  section  of  the  Constitution,  less 
r^ard  is  to  be  paid  to  tbe  words  used  dian  to 
the  mlicy  which  dictates  the  act  or  section  of 
the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  i  9;  ToL  44, 
Cent  Dig.  Statutes,  |  288.] 

28.  Statutes  —  Special  Lboisiatiov— Con- 
stitutional Law. 

The  only  institution  incorporated  by  chap- 
ter 6384  of  the  Laws  of  1905  is  the  state  board 
of  control,  which  Is  not  an  "educational,  agri- 
cultural, mechanical,  mining,  transportation, 
mercantile  or  useful  company  or  asaociadon" 
having  an  Independent  existence  for  private  pur- 
poses, but  is  nothing  more  than  a  subordinate 
pnblic  agency,  established  In  aid  ot  a  public 
purpose.  Therefore  the  provisioiia  of  sectuui  25 
of  article  3  of  the  Constitution  as  amended  do 
not  apply  to  this  board,  and  said  chapter  6384 
does  not  contain  special  legislation  on  subjects 
forbidden  by  said  section  of  the  Constitution. 
24.  Colleges  and  Univebsities — Constitu- 
tional Pbovisions — State  Boabd  ot  Edu- 
cation—Powebs. 

While  constitutional  prohibitions  upon  the 
Legislature  need  not  always  be  express,  but  may 
arise  from  Implication,  yet  the  implied  prohi- 
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bition  mast  result  from  the- Insertion  of  some 
ezpren  provision,  aa  mere  alienee  «C  the  Oonstl- 
tntlon  cannot  be  constmed  as  a  pnAlbltlon. 
The  rale  la  that  nothing  ehall  be  regarded  as 

grohibited  which  is  not  so  either  expressly  or 
y  (air  and  msonable  implication.  There  is 
nothing  in  chapter  9884  of  the  Lawa  of  1906 
which  conflicts  with  the  provisions  of  section 
3  of  article  12  of  the  ConstitatioD,  or  in  any  way 
protiibits  or  prevents  the  state  board  of  educa- 
tion from  exercising  "such  sapervision  of 
schools  of  higher  grades  aa  the  law  shall  pro* 
vidfc" 

25.  Statdtbs— ConsTBucnoH. 

A  practical  eonstrnctioa  of  a  statute  by 

a  governmental  department,  while  not  of  snch 
high  authority  as  a  judicial  interpretation,  is, 
when  not  in  conflict  with  some  provision  of 
the  Constitntion  or  the  plain  intent  of  the  act 
in  question,  of  grest  persuasive  force,  and  la 
entitled  to  consideration  by  the  eoarts. 

fHd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  8  296.] 

26.  ScHoou  AKD  School  Dibtbicis— Nobuaz. 
Schools — Creatioh. 

Chapter  6384  of  the  Laws  of  1900.  in  ex- 
pressly  providing  for  a  colored  normal  school, 
and  also  for  a  normal  department  to  the  Uni- 
versity of  the  State  of  Florida,  and  also  con- 
ferring upon  the  state  board  of  education  and 
the  state  board  of  control,  acting  Jointly,  au- 
thority "to  eetablish  and  malntun  a  normal 
department  for  the  Inatmctlon  of  white  female 
teachere  In  the  Florida  Female  College,"  at  any 
time  it  mar  be  deemed  necessary,  sufficiently 
complies  with  section  14  of  article  12  of  the 
ConstitutI<n. 

27.  Statdtbb— Tm.Ee  of  Actb. 

The  purpose  of  the  provision  In  section  16 
of  article  3  of  the  Constitution  requiring  that 
"each  law  enacted  in  the  Ijegislature  shall  em- 
brace but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title,"  was  to  prevent 
"omnibus  legislation,"  to  prevent  surprise  or 
fraud  upon  the  Legislature  by  means  of  provi- 
sions in  bills  of  which  the  title  gave  no  notice, 
and  which  might,  therefore,  be  overlooked,  and 
carelessly  and  unintentionally  adopted,  and  to 
prevent  what  is  known  as  "hodge-podge  or  log- 
rolling" legislation,  and  to  fairly  apprise  the 
people  of  the  subjects  of  legislation  being 
enacted. 

2a  Sahb. 

While  the  provision  In  section  10  of  arti- 
cle 8  of  the  Constitution  is  mandatory  and  of  as 
much  binding  force  upon  the  Legislature  and 
upon  the  courts  as  any  other  provision  In  that 
instrument,  and  while  it  Is  the  duty  of  the 
courte  to  declare  legislative  enactments  void, 
when  questioned,  that  are  clearly  noncompliant 
with  Its  requirements,  still  the  courts,  in  con- 
struing the  acts  of  the  Legislative  branch  of 
the  government,  shoald  always  apply  a  liberal 
rale,  and  refuse  to  dedare  Ite  acts  void,  except 
in  clear  cases  that  are  free  from  emry  reason- 
able doubt 

[Ed.  Note. — For  cases  In  point,  see  vol.  44. 
Gent  Dig.  Statutes,  {  118.] 

2&  Sahb. 

It  Is  a  sufficient  compliance  with  section  16 
of  article  8  of  the  Constitution  If  the  subject  la 
expressed  In  the  title  to  the  act:  the  matters 
properly  connected  with  such  subject  not  being 
reqaired  to  be  expressed  in  the  title. 

IBd.  Note.— For  cases  In  point,  see  voL  44, 
Cent  Dig.  Statntes,  »  120,  187.] 

30.  Samb. 

If  the  title  to  the  act  fairly  gives  notice  of 
the  subject  of  the  act,  so  aa  reasonably  to  lead 
to  an  uiquliy  Into  the  body  of  the  bUf  ic  la  all 


that  is  necessary.  The  title  need  not  be  an 
index  to  the  contents  of  the  bill  or  act 

[Ed.  Note. — For  cases  in  point  eee  vol.  44, 
Cent  Dig.  Statutes,  S  136.] 
31.  Same. 

The  title  to  an  act  may  be  general,  and  bo 
long  as  the  generality  of  the  subject  therein  ex- 
pressed Is  not  employed  as  a  guise  to  conceal 
the  real  object  of  the  law,  or  some  provision 
therein,  It  will  not  be  objectionable,  it  Is  also 
true  that  the  title  to  an  act  may  be  so  restrict- 
ive aa  to  confine  the  body  of  the  act  to  such 
phase  of  the  subject  as  is  Indicated  by  the  title. 

[Ed.  Note. — For  oums  in  point,  see  voL  4^ 
Cent  Dig.  Statutes.  H  186.  lOT.] 

82.  Saub. 

The  amplification  of  the  title  to  an  act  ■<> 
as  to  make  It  expressly  mention  matters  ger- 
mane to  and  prwerly  connected  with  its  general 
subject,  does  not  vlUiUe  such  title  or  subject  It 
to  the  criticism  of  expresaing  more  than  one 
subject 

83.  Samb— ^TTFiarLuous  Mattbb. 
Unnecessary  or  saperfluous  matter  con- 
tained in  the  title  to  an  act  will  not  vitiate  such 
title  or  subject  it  to  the  criticism  of  having  two 
distinct  or  inc<»vruous  subjects,  provided  such 
unnecessary  or  superfluous  matter  is  not  calcu- 
lated to  mislead  or  deceive,  but  tends  to  call  the 
legislator's  attention  more  fully  to  the  existing 
legislation  to  be  affected. 

34.  Saub.  * 

The  subject  of  an  act  may  be  expressed 
generally  in  the  title;  but,  even  If  the  general 
subject  is  not  expressly  named  therein,  if  it 
is  clearly  disclosed  or  may  be  readily  inferred 
or  easily  spelled  out  from  the  details  expressed 
in  the  title,  it  will  be  sufficient 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes.  »  186.  1B7.] 

86.  ABTLT7US— INSTITUTB   FOB    BLIND,    DEAB  ' 

AND  DtfMB— Control. 

The  provisions  in  chapter  S384  of  the  Laws 
of  1005  relating  to  the  Institute  for  the  Blind, 
Deaf  and  Dumb,  and  for  the  "education  and 
Industiial  training  of  the  blind,  deaf  and  dumb." 
are  not  violative  either  of  section  1  of  article 
13  or  of  section  17  of  article  4  of  the  Constlta- 
tion,  and  such  institute  is  properly  classed  in 
a  system  with  "schools  of  higher  grades,"  and 
ie  ''snbject  to  Auch  regulations  as  may  be  pre- 
scribed by  law." 

86.  Constitutional  Law— Judicial  PovtbbB 
— Encboacbuent  on  Leoislatuke. 

Property  which  belongs  to  the  state  may  be 
dealt  with  and  disposed  of  by  the  Legislature 
without  the  aid  of  the  courts.  This  is  a  legis- 
lative prerogative. 

{Ed.  Note. — For.  cases  In  point,  see  vol.  10. 
Cent.  Dig.  Constitutional  Law,  §  129.] 

37.  Colleoes  and  Univebsities  —  General 

Management. 

Chapter  5384  of  the  Laws  of  IBOS  la  not 
a  revision  of  all  the  statutes  of  the  state  on  the 
subject  of  the  various  schools  end  colleges  of 
the  state  above  the  grade  of  commoo  free 
schools,  but  it  Is  an  independent  act  covering 
a  general  and  comprehensive  subject 
88.  Constitutional  Law— Judicial  Powebs 

— Encboachment  on  Leoislatube. 

The  reasonablenraa  or  justice  of  a  deliber- 
ate act  of  the  Legislature,  the  wisdom  or  folly 
thereof,  the  pollcv.or  motives  prompting  it.  so 
long  as  the  act  does  not  contravene  some  por- 
tion of  the  or^nic  law,  are  all  matters  for 
legislative  consideration,  and  are  not  subject 
to  Judicial  control.  The  courts  are  bound  to 
uphold  a  statute,  unless  it  is  clearly  made  to 
appear  beyond  a  reasonable  doubt  that  it  Is 
uncocstit  utional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  H  46,  129,  I3l.j 
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In  Banc  Quo  warranto  hj  the  state,  by 
W.  H.  Ellis,  Attorney  G«ieral.  upon  the  rela- 
tion of  F.  B.  Moodle  and  otbwa,  against  N. 
P.  Bryan  and  otliws,  u  t3»  state  board  of 
control.  Demurrer  sustained,  and  informa- 
tion quashed. 

Betiearlng  denied  January  28, 1906. 

The  Florida  L^islatnre,  at  Its  session  of 
1906,  enacted  the  following  statute: 

"Chapter  S381.— (No.  18.) 

"An  act  to  abolish  the  Florida  Agricultural 
College,  now  officially  designated  as  the 
University  of  Florida,  located  at  Lake 
Olty;  the  West  Florida  Seminary,  now 
known  as  the  Florida  State  Ooll^.  lo- 
cated at  Tallahassee;  the  White  Normal 
School,  located  at  De  Funlak  Springs; 
the  Bast  Florida  Seminary,  located  at 
GalnesTllle;  the  South  Florida  College, 
kwated  at  Bartow;  the  Florida  Agrlcul- 
tnral  Institute,  located  In  Osceola  coun- 
ty, and  to  vacate  and  revoke  their  char- 
ters, powers,  franchises  and  privileges, 
and  to  abolish  th^  boards  of  trustees, 
.managers  and  office;  to  declare  their 
assets  and  property  the  property  of  the 
state  of  Florida,  and  to  vest  the  title  to 
same  In  the  state  board  of  edncatlon  In 
trust  for  the  purposes  provided  In  this 
act,  to  require  the  conveyance  of  title 
and  the  delivery  of  all  property  and  as- 
sets of  said  abolished  Institutions  to  the 
said  state  board  of  education  by  the  trus- 
tees, managers  or  other  persons  having 
the  title,  possession,  custody  or  control 
of  the  assets  of  said  Institutions;  requir- 
ing an  accounting  and  reports  therefrom, 
Including  a  statement  of  all  their  lia- 
bilities and  the  auditing  of  the  same; 
providing  for  the  payment  of  the  Indebt- 
edness of  said  Institutions ;,  revoking  and 
abolishing  all  continuing  appropriations 
made  or  granted  thereto ;  for  the  repeal  of 
sections  278,  279,  280,  281,  282,  283.  284. 
285.  287,  288,  289,  291,  292,  293.  294:,  295. 
296.  297.  298  and  299. of  the  Revised 
Statutes  of  Florida,  relating  to  the  crea- 
tion and  establishment  of  the  Florida 
Agricultural  College,  Its  organization, 
powers,  rights  and  privileges  and  mat- 
ters pertaining  thereto ;  for  the  repeal  of 
sections  301,  302.  303,  304,  805,  306. 
807.  308.  309,  310,  311.  312.  813,  314. 
315,  316.  317,  318,  819,  320.  321.  322, 
823,  325,  826  and  827  of  the  Revised 
Statutes  of  Florida  relating  to  the  or- 
ganization, creation  and  establishment  of 
the  seminaries  east  and  west  of  the  Su- 
wannee river,  their  location,  powers, 
rights,  privileges  and  matters  pertaining 
thereto ;  the  repeal  of  section  268  of  the 
Revised  Statutes  of  Florida  relating  to 
the  establishment  of  a  white  normal  school 
at  De  Funlak  Springs,  and  providing  tcx 
the  election  of  a  faculty  therefor ;  the 
abolishing  of  the  normal  and  Industrial 


department  created  In  the  St  Peters- 
burg Normal  and  Industrial  School  locat- 
ed at  St  Petersburg,  and  the  repealing 
of  diapter  4998  of  the  Laws  of  Florida, 
entitled  *An  act  to  assist  in  the  main- 
taining an  Industrial  and  normal  depart- 
ment In  the  St  Petersburg  Normal  and 
Industrial  School;  to  create  scholarshlpa 
therein  and  to  make  appropriations  there- 
for,' approved  May  81,  1901;  providing 
that  no  further  appropriations  or  state 
aid  shall  be  made  to  the  said  Institution, 
the  striking  from  the  name  of  said  in- 
stitution of  the  words  'Normal  and  In- 
dustrlaV  and  the  relinquishing  to  the 
county  of  Hillsborough  of  all  Interest  pos- 
sessed by  the  state  In  and  to  the  said 
school  or  Ite  property  by  reason  of  the 
appropriations  made  and  aid  granted 
thereto;  for  the  amendment  of  section 
269  of  the  Revised  Statutes  of  the  state 
of  Florida  relating  to  the  establishment 
of  a  normal  school  for  colored  teachers* 
and  providing  for  the  election  of  a  facul* 
ty  therefor;  the  establlshmrait  creation 
and  location  of  the  unlverst^  of  the 
state  to  be  known  as  the  University  of 
the  State  of  Florida,  and  one  female 
seminary  to  be  known  as  the  Florida  Fe- 
male College,  and  for  the'  maintenance 
and  support  of  same;  providing  for  the 
change  of  location  of  the  Inatitnte  for 
the  Blind,  Deaf  and  Dumb  now  located 
at  St  Augustine,  and  Its  enlargement 
maintenance  and  support;  providing  for 
the  maintenance,  support  and  greater 
efficiency  of  the  Colored  Normal  School 
located  at  Tallahassee,  and  for  the  change 
of  location  of  the  same  as  may  be  desired ; 
for  the  creation  of  a  board  of  control  to 
manage  and  control  all  of  said  several  in- 
stitutions created  and  provided  to  be  sup- 
ported and  malntelned  by  this  act  and  to 
provide  for  their  appointment  terms  of 
office,  manner  of  their  succession,  or- 
ganization, compensation,  modes  and  man- 
ner of  payment  and  matters  connected 
therewith;  granting  unto  said  board,  the 
control  and  management  of  said  Institu- 
tions and  every  department  thereof,  full 
power  and  authority  to  that  end,  and 
for  the  employment  of  all  Instructors, 
teachers,  servants  and  employes;  for 
the  purchase  of  all  property,  furniture, 
paraphernalia  and  matters  for  said  In- 
stitutions and  the  proper  administration 
of  the  same,  and  the  mode  and  mann^ 
by  which  the  expense  of  their  operation, 
support  and  maintenance  sliall  be  provid- 
ed and  paid;  making  the  said  board  and 
Its  actions  subject  to  the  control  and 
supervision  of  the  state  board  of  ednca- 
tlon, and  providing  for  Joint  meetings 
of  the  same;  creating  the  said  board  of 
control  a  body  corporate  and  prescribing 
Its  powers  and  duties ;  appropriating  the 
assets  and  property  of  such  institution 
M  selected  to  the  location,  establishment 
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siin>ort  and  maintenance  of  tbe  said  In- 
BtltutloD  or  Institatlons  that  may  be  to 
located;  providing  ae  to  bow  Uie  mid 
fcmdB,  assets  and  property  of  tbe  abollsb* 
ed  University  of  Florida  shall  be  dispos- 
ed 0^  including  the  funds  arising  under 
the  Hatch  and  Morrill  acts,  and  as  to  tbe 
establisbment  of  tbe  eq;>erlniait  station 
provided  by  the  United  States ;  providing 
for  tlie  disposition  of  any  en^nnnoit  or 
funds  belonging  to  the  said  State  Col- 
lege and  not  tbe  property  of  the  state 
of  Fli^da  in  case  none  of  said  institu- 
tions created  or  maintained  by  this  act 
shall  be  located  at  Tallahassee*  and  fn 
case  one  of  said  institutions  created  by 
this  act  shall  be  located  there,  and  for 
any  necessary  accounting  between  tbe 
dty  of  Tallahassee  and  the-state  of  Flori- 
da In  regard  thereto;  providing  for  the 
estabUBbment  in  the  University  of  the 
Stata  of  Florida  created  by  this  act  of 
an  agricultural,  Industttal  and  mechanical 
d^iartment  and  normal  departmoit  for 
the  inatmctlon  of  white  teachers,  sum- 
mer schools,  a  classical  and  Bdcmtlflc 
d^^arbnent;  and  such  other  dqtartmeuts 
of  higher  education  aa  the  said  boards 
shall  deem  necessary;  providing  for  tbe 
design  of  education;  for  the  admisrton  of 
■tudente;  for  sdwlarsblps ;  fbr  rules  and 
reguIatl<mB  In  that  regard,  and  as  to 
grades  of  educaUon,  and  the  powers  of 
said  boards  In  regard  thereto;  providing 
for  tbe  appropriation  of  the  seminary 
Morrill  and  Hatch  funds  and  the  Interest 
thereon  as  required  by  the  acts  of  C<m< 
gresB  granting  the  same;  providing  for 
a  settiement  with  the  dty  of  Oainesvllle 
and  the  town  of  Lake  Glty  in  case  nel- 
th&  of  tiie  inatltutiona  created  or  main- 
tained by  this  act  shall  be  located  at 
either  of  said  places  and  for  the  refund- 
ing of  donations  made  by  said  places  re- 
spectively to  the  institutions  formerly 
located  ttiereat  and  abolished  by  this  act, 
in  case  that  none  of  the  institutions  are 
located  by  said  boards  at  sn<^  polnte; 
providing  for  tbe  sale  and  disposal  ot 
all  tbe  assets  by  this  act  not  specifically 
appropriated,  and  for  the  creati(Mi  of  a 
fund  arising  from  any  surplus  aasete 
and  property,  and  the  dLqtosal  of  the 
same;  providing  for  an  approprtation  by 
tbe  state  for  the  pmpose  of  aiding  and 
amlstiiig  in  carrying  out  tbe  provlslonfl 
of  this  act,  and  for  omtinuing  appn^ria- 
tion  for  tbe  maintenance  and  support 
of  said  luBtftutlona  as  nu^  be  requisite 
and  necessary  from  time  to  time;  pro- 
viding for  the  auditing  and  approving 
vt  ell  acconnte  in  the  operation,  mlarg^ 
meat,  maintenance  and  conduct  of  the 
institutions  provided  for  and  maintained 
by  this  act,  and  the  modes  and  manner  of 
their  paym^t;  providing  as  to  who  shall 
keep  and  have  possession  of  all  funds 
provided  for  under  this  act  and  subae- 


quent  acta  In  relation  thereto;  as  to  how 
the  same  shall  be  paid  out  and  disposed 
of;  provldliuc  Air  the  powers  and  duties 
of  tiie  board  of  control  to  relation  to  tbe 
prescribing  of  examinations  and  the  forms 
thereof  ta  the  public  schoola  of  this  state 
and  u  to  admission  therefrom  and  from 
otha  institutions  ct  learning  into  the  said 
institutions  created  and  maintained  by 
thie  act,  and  the  issuance  of  c^lflcates 
in  regard  to  the  same;  for  the  vesting 
In  the  state  boud  of  education  of  the 
title  to  all  the  assete  and  pn^rty  of 
the  Colored  Normal  School  and  the  In- 
stitute tor  the  Blind,  Deaf  and  Dumb; 
requlrfaig  the  abolition  of  such  trustees, 
managsrs  and  officers  and  the  surrender 
of  tbe  management,  poraesslon  and  control 
of  such  Instttuttons  and  their  property  to 
the  board  of  control— the  vesting  In  said  ' 
board  of  all  powers  now  provided  by  Jaw 
and  this  act  in  regain  thereto;  tbe  duties 
of  the  State  Treasurer,  Comptroller,  Su- 
perintendent of  Public  Instruction,  state 
board  of  education  and  board  of  control 
in  regard  to  said  Institntiais;  to  provide 
for  a  normal  department  and  summw 
school  for  white  teachers  In  tbe  Siorlda 
Female  College  and  a  summer  sdiool  for 
colored  teachers  in  the  CoI(x«d  Normal 
School— whenever  necessary,  and  to  re- 
peal all  laws  to  conflict  with  tbe  provi- 
sions of  this  act 

"Be  It  enacted  by  the  Legislature  of  tbe 
state  of  Florida: 

**Section  1.  That  the  several  and  respec- 
tive tostitntlons  of  learning  and  education 
heretofore  created,  chartered,  fostered  and 
matotalned  by  this  state,  to-wlt:  Tbe  Florl-  ' 
da  Agricultural  College,  now  officially  desig- 
nated and  known  as  the  'Unlvendty  of  Flprl- 
da,'  located  at  Lake  City.  The  West  B^rlda 
Seminary,  now  designated  and  known  as 
'The  Florida  State  College,*  located  at  Tal-  . 
labasaee.  Tbe  White  Normal  School  located 
at  De  Funiak  Springs.  Tbe  East  Flwida 
Seminary,  located  at  Gainesville.  The  South 
Florida  College,  tocated  at  Bartow;  and  The 
Florida  Agricultural  liisUtate,  located  to 
Osceola  county  be,  and  each  and  every  of 
them  are  hereby  ^txdished  and  their  uid  eadi 
and  every  of  their  cbartws,  franchises, 
powers,  rlgbta  and  prlvUeges  granted  to  or 
possessed  hy  them  respectively  are  hereby 
revoked,  vacated  and  abolished. 

"Sec.  2.  That  all  and  singular  all  the  lands, 
tenemmte  and  hereditemenis,  estate  and 
property,  real,  personal  and  mixed  Including 
all  bonds,  funds,  moneys  and  tnvestmoits, 
and  the  rents,  issues  and  proflto  thereof,  had, 
held  or  possessed  hy  the  sirid  Institutions 
named  to  section  1  of  this  act,  or  any  of  them, 
or  to  which  said  institnttons  or  any  of  them 
micbt  or  could  have,  claim,  or  be  to  any  way 
or  manner  entitled  to  either  to  esse  or  to 
fntoro  and  fnnn  any  source  whatsoever,  be 
and  tiie  same  are  hereby  declared  forfeit 
and  to  revot  to  the  state  of  Slorida,  and  iq(K» 
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the  passage  and  aoDroval  of  tbis  act,  to  vest 
absolutely  In  the  state  board  of  education  in 
fee  simple  absolute,  In  trust,  nevertheless, 
for  the  uses  and  purpows  hertinafter  ino- 
Ttded  for  herein. 

"Sec.  S.  That  Immediately  upon  the  pas- 
sage of  tbis  act,  the  several  and  respective 
trustees,  managers  and  officers  of  the  said 
several  and  respective  Institutions  mentioned 
in  section  1  of  this  act,  shall  prepare  and 
make  up  duplicate  accounts  and  Inventories 
of  all  the  property,  real,  personal  and  mixed, 
owned,  possessed,  claimed  or  controlled  by 
said  respective  institutions  or  said  officers, 
managers  or  trustees  for  and  on  their  be- 
half showing  in  detail  every  Item  of  asset 
or  liability  of  the  said  institutions  respec- 
tively, and  If  any  of  said  institutions  shall 
be  indebted  to  any  person  or  persona,  said 
report  shall  show  in  detail  a  true  and  cor- 
rect statement  of  said  accounts  and  Indebted- 
ness, as  to  when  created,  for  what,  to  whom 
doe  and  the  amount  thereof,  and  shall  also 
prepare  and  deliver  with  said  report  dupli- 
cate voucihers  for  the  payment  of  each  sepa- 
rate indebtedness  due  and  properly  certified 
and  approved  by  the  proper  officials,  which 
said  r^orts,  inventories,  schedules  and  vouch- 
ers from  each  of  the  said  Institutions  shall 
be  made  in  duplicate,  and  each  of  which  shall 
be  certified  to  by  the  president  or  chairman 
of  the  respective  boards  of  trustees  or  mana- 
gers and  sworn  to  by  the  secretary  thereof 
and  under  the  seal  of  the  respective  institu- 
tions, If  it  or  they  be  provided  with  a  seal, 
one  of  which  duplicate  shall  be  transmitted 
to  and  filed  in  the  office  of  the  Comptroller, 
and  the  otber  shall  be  transmitted  to  the  Gov- 
ernor as  president  of  the  state  board  of  edu- 
catlon  and  the  said  respective  institutions 
through  their  trustees,  managers  or  other 
officers  or  whosoever  shall  be  vested  with 
the  title  to  or  possessed  of  the  respective  as- 
sets and  property  or  any  part  or  portion 
thereof,  shall  at  once,  by  proper  instruments 
of  writlmc,  duly  executed  and  acknowledged, 
grant  and  convey,  assign,  transfer,  set  over 
and  deliver  unto  the  state  board  of  educa- 
tion all  the  assets  and  property,  real,  personal 
and  mixed  of  whatsoever  nature  and  kind, 
had.  held,  claimed,  owned  or  possessed  by 
■aid  instltutlom  and  each  and  every  of  them 
respectively.  Including  all  of  the  books, 
papers,  vouchers  and  records  kept  or  possess- 
ed by  tbem  and  each  and  every  of  them. 

"Sec.  4.  That  all  continuing  appropriations 
heretofore  made  to  said  institutions  mention* 
ed  In  section  1  of  this  act,  or  any  of  tbem, 
are  hereby  revoked. 

"Sec.  6.  That  the  State  Auditor  shall,  as 
soon  as  practicable  after  such  Inventories, 
schedules,  accounts  and  vouchers  have  been 
filed  with  the  Governor  and  Comptroller  and 
the  said  books,  papers,  property  and  assets 
be  transferred  to  tbe  said  state  board  of 
education,  audit  all  accounts  of  said  institu- 
tions and  each  and  ev»7  of  than  for  at 
least  one  year  prior  to  the  passage  of  this 


act,  and  shall  check  over  and  verify  all  said 
Hats  and  Inventories,  examine  Into  the  audit- 
ing and  approval  of  all  claims  and  vouchers 
certified  against  said  institutions  for  pay- 
ment, and  make  his  report  thereon  in  dupli- 
cate, one  of  which  shall  be  transmitted  to 
tbe  Comptroller  for  filing  In  bis  office,  and 
the  other  shall  be  transmitted  to  the  Govern- 
or as  president  of  the  state  board  of  educa- 
tion. 

"Sec.  6.  That  all  boards  of  trustees,  mana- 
gers and  officers  of  tbe  several  institutions 
mentioned  In  section  1  of  this  act,  and  the 
boards  of  trustees,  officers  and  managers  of 
the  Blind,  Deaf  and  Dumb  Institute  and  of 
the  Colored  Normal  School  be  and  the 
same  are  her^y  abolished. 

"Sec.  7.  That  sections  278,  279,  280,  281, 
282.  283,  281,  £85,  287,  288,  289,  291,  292,  293. 
294,  29S.  296,  297,  298,  and  290  of  the  Re- 
vised Statutes  relating  to  the  creation  and 
establishment  of  the  Florida  Agricultural 
College,  its  organization,  powers,  rights  and 
privileges  and  matters  pertaining  thereto, 
be  and  the  same  are  hereby  repealed. 

"Sec.  8.  That  sections  301,  302,  803,  304, 
806,  306,  807,  808,  809,  310,  811,  812,  813,  314, 
816,  316,  817,  818,  319,  320,  821,  322,  323, 
825,  326  and  827  of  the  Revised  SUtutes  of 
Florida  relating  to  the  o^anlzation,  creation 
and  establishment  of  the  seminaries  east  and 
west  of  the  Suwannee  river,  their  location, 
rights,  powors,  privil^es  and  matters  p^ 
talnlng  thereto,  be  and  the  same  are  hereby 
repealed. 

"Sec.  9.  That  section  268  of  the  Revised 
Statutes  of  the  state  of  Florida  In  relation  to 
the  establishment  of  a  White  Normal  School 
at  De  Funiak  Springs,  and  providing  tm  the 
election  of  a  faculty  ther^r,  be  and  tbe  same 
Is  hereby  repealed. 

"Sec.  10.  That  the  Industrial  and  normal 
department  created  In  the  St  Petersburg 
Normal  and  Industrial  School,  located  at  St 
Petersburg,  Is  hereby  abolished,  and  chaptw 
4998  of  the  Laws  of  Florida,  entitled  *An 
act  to  assist  In  maintaining  an  Industrial  and 
normal  department  in  the  St  Petersburg 
White  Normal  and  Industrial  School ;  to 
create  Bcholarships  therein  and  to  make  ap- 
propriations therefor,'  approved  May  81, 1901, 
be  and  tbe  same  Is  hereby  repealed  That 
no  further  appropriations  shall  be  made  or 
state  aid  granted  to  said  Institution;  that 
tbe  words  'Normal  and  Industrial*  shall  be 
stricken  from  the  name  thereof,  and  that  all 
right,  title  and  interest  In  tbe  said  school. 
Its  tfuUdlngs  or  property  bad,  acquired  or 
possessed  by  the  state  by  reason  of  appropri- 
ations heretofore  made  to  It  are  ber^y  grant- 
ed and  released  unto  the  county  of  Hills- 
borough, in  which  said  school  la  situate. 

"Sec.  11.  That  section  269  of  the  Revised 
Statutes  of  tbe  state  of  Florida  relating  to 
the  establishment  of  a  Normal  SctuH^  for 
colored  teachers  be  and  the  same  Is  hereby 
amended  so  as  to  read  as  follows: 

"•Sec  209.   Colored   Normal  SchooL— A 
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DOTmal  school  for  the  training  and  Instrnc- 
tion  of  colored  teachers  is  established  nnder 
the  snperrlslon  and  control  of  the  state  board 
of  education  and  the  board  of  control  here- 
inafter provided.  The  board  of  control  shall 
elect  a  faculty  to  consist  of  a  principal  and 
two  assistant  instructors  who  shall  have  in 
charge  the  training  and  instruction  of  all 
students,  subject  at  all  times  to  the  approval 
of  and  under  such  rules  and  regulations  as 
the  board  of  control  hereinafter  created  shall 
prescribe,  and  such  board,  under  rules  and 
regulations  hereinafter  to  be  made,  shall 
have  the  power  of  removal  of  all  or  any  of 
the  fttcnlty,  may  increase  or  diminish  the 
same,  and  may  add  such  other  departments 
of  Instruction  and  education  to  such  institu- 
tion from  time  to  time  as  may  be  deemed  ad- 
visable. The  Colored  Normal  School  now  es- 
tablished at  Tallahassee  shall  be  such  school, 
and  the  faculty  remain  as  now  until  changed 
by  said  board,  but  the  state  board  of  edu- 
cation shall  have  power  to  change  the  lo- 
catlon  of  same  at  any  time  it  may  deem  It 
of  benefit  or  advantage  to  such  Institution  or 
the  purposes  for  which  it  was  created,  and 
that  one-half  of  the  Morrill  fund  coming  or 
that  may  come  to  the  state  for  the  purposes 
provided  In  such  act  Is  set  apart  and  ap- 
propriated to  the  support  and  maintenance  of 
said  school.* 

"Sec.  12.  That  there  shall  be  established, 
and  tihere  Is  hereby  created  the  following  In- 
fltltatlons  of  higher  education  In  this  state, 
to-wlt:  One  university  to  be  known  as  the 
University  of  the  State  of  Flwida,  and  one 
female  seminary  to  be  known  as  the  Florida 
Female  College. 

"Sec.  13.  That  there  is  hereby  created  a 
board  of  control  which  shall  consist  of  five 
i^tizens  of  this  state,  one  from  Bast  Florida, 
one  from  South  Florida,  one  from  West  Flori- 
da, one  from  Middle  Florida  and  one  from 
Middle  South  Florida,  who  shall  have  been 
reddenta  and  dtlzois  thereof  for  a  period  of 
at  least  ten  years  prior  to  their  appointment, 
who  shall  be  appointed  by  the  Governor,  and 
their  terms  of  office  shall  be  for  four  years, 
and  until  their  successors  are  appointed  and 
qualifled,  except  that  of  the  first  board  ap- 
polotsd  mder  this  act  two  members  thovof 
■ball  be  anwlnted  for  the  term  of  two  years, 
and  three  monben  thereof  shall  be  appoint* 
ed  for  the  term  of  four  years,  and  thereafter 
wwy  such  appointment  shall  be  fbr  the  term 
of  four  years,  except  In  case  of  an  appoint- 
ment to  fill  a  vacancy.  In  which  case  the  ap- 
pointment shall  be  for  the  unexpired  term. 
The  Ooromor  shall  have  power  to  remove  any 
member  of  such  board  for  cause,  and  shall 
mi  all  vacancies  that  may  at  any  time  occur 
ther^n.  No  member  of  said  first  board  shall 
be  appointed  from  any  county  In  which  any 
of  the  institutions  named  In  this  act  are  at 
preset  located,  and  no  appointment  upon 
■nch  b6ard  shall  ever  be  made  from  any 
county  In  which  any  institution  created,  es- 


tablished or  maintained  by  this  act  is  or  may 
hereafter  be  located  or  situate. 

"Sec.  14.  That  Immediately  upon  the  pass- 
age of  this  act  the  Governor  shall  select  five 
of  the  most  capable  and  efficient  citizens 
having  the  qualifications  prescribed  herein, 
and  appoint  the  same  as  herein  provided,  to 
constitute  such  board  of  control,  whose  duty 
It  shall  be  to  immediately,  after  such  ap- 
pointment assemble  at  the  capita]  and  there 
organize  by  selecting  one  of  their  number  as 
chairman.  The  chairman  shall  be  elected 
from  the  long  term  members,  and  the  chair- 
manship shall  exist  during  his  term  of  of- 
fice. The  board  sball  elect  a  chairman  as 
often  as  that  office  shall  become  vacant 
The  members  of  said  board  shall  be  paid  only 
their  actual  expenses  while  In  the  perform- 
ance of  their  duties,  and  In  traveling  to, 
from,  or  upon  the  same,  the  accounts  for 
which  shall  be  paid  quarterly  by  the  State 
Treasurer  upon  itemized  vouchers  duly  ap- 
proved by  the  chairman  of  said  board  and 
the  Comptroller  as  Is  herein  provided  for 
the  disbursement  of  funds. 

"Sec.  16.  Said  board  of  control,  except  as 
herein  provided,  shall  act  in  conjunction  with, 
but  at  all  times  under  and  subject  to  the  con- 
trol and  snpwvislon  of  the  state  board  of 
education. 

"Sec.  16.  As  soon  as  practicable  after  the 
appointment  and  organization  of  the  board 
of  control,  the  Governor,  as  president  of  the 
state  board  of  education,  shall  cause  a  meet- 
ing of  both  of  said  boards  to  be  held  in  Joint 
session  at  the  capital,  and  at  said  meeting 
shall  determine  the  place  of  location  of  the 
University  of  the  State  of  Florida  and  of  the 
Florida  Female  College  hereby  created  and 
established,  and  prescribe  the  general  rules 
and  regulations  for  the  conduct  and  govmi- 
ance  of  the  same  and  the  pmper  management 
thereof,  as  well  as  of  the  other  Institutions, 
tb  wit:  The  Colored  Normal  School  and  th^ 
Institute  for  the  Blind.  Deaf  and  Domb  here- 
tofore created,  and  determine  as  to  any 
change  In  location  of  either  of  said  last  men- 
tioned institutions  that  may  be  necessary  or 
required,  and  sball  do  every  other  matter  or 
thing  at  that  or  some  subsequent  meeting 
as  shall  be  necessary  and  requisite  to  fully 
carry  Into  effect  the  provisions  of  this  act 

"Sec  17.  In  determining  the  location  of  the 
Unlvravl^  of  the  State  of  Florida  created  and 
established  by  this  act  the  said  boards  in 
Joint  meeting  assembled  shall  take  Into  con- 
sideration the  lands,  property,  buildings  and 
situation  of  the  respective  institutions  named 
In  and  abolished  this  act  having  regard 
to  the  iwrmanent  location  of  such  an  Institu- 
tion at  some  central  point  In  this  state^  both 
geographically  and  as  to  population,  as  well 
as  to  the  needs  and  requtr^ents  of  the  same 
as  prescribed  In  this  act  and  the  powers  given 
thereunder,  and  the  funds  and  means  at  their 
command,  or  which  may  naturally  come  to 
the  cfmtrol  of  the  state  board  of  education 
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for  sncb  pnrpoees,  and  may.  If  advisable,  aft- 
er careful  conalderatloii,  appropriate  either 
temporarily  or  permanently,  the  location, 
lands,  hvildings.  property  and  effects  of  any 
one  of  said  vacated  and  abolished  InsUtations 
for  such  purpose.  Said  boards  t)elng  hereby 
Tested  with  an  absolnte  discretion  and  power 
In  the  mat^  of  locatltm  and  situs  of  this 
said  Instltatton.  That  In  the  location  of  the 
Florida  remale  C<^ege  hereby  created,  said 
boards  are  hereby  authorised  and  empowered 
to  locate  and  fix  the  same  (after  they  shall 
have  located  the  said  UnlTerslty)  at  one 
of  the  places  occupied  by  any  <Hie  of  the  said 
abolished  instltutlonB  under  tills  act,  baring 
especial  regard  fOr  the  character  and  condi- 
tion of  the  grounds,  buildings  and  structures 
thereon  of  such  abolished  institution  as  they 
may  select ;  its  location  as  to  health  and  oc- 
cesslbllltyi  and  Its  adaptability  to  the  particu- 
lar needs  of  sncb  an  Institution.  Said  boards 
are  braeby  further  authorized,  directed  and 
empowered  to  change  the  location  of  the 
Institute  for  the  Blind.  Deaf  and  Dumb  here- 
tofore created  If  tbey  shall  deem  such  changes 
of  location  wise  and  expedient,  and  after  they 
have  selected  and  located  the  said  TTniversl^ 
of  the  State  of  Florida,  and  the  said  Florida 
Female  College ;  In  case  tbej  shall  detramine 
to  change  the  location  of  the  Institute  for  the 
Blind,  Deaf  and  Dumb  tbe^y  shall  change  the 
same  to  and  locate  the  same  at  one  of  tbe 
places  now  occiqled  by  some  one  of  tbe  said 
aboUdied  institutions  which  th^  shall  select 
for  such  purpose  not  already  selected  by  them 
for  tbe  pvapoaea  herein  provided,  having  due 
regard  for  tbe  necessity  and  requirements  of 
the  same,  its  situation  and  aocesslbllK?,  and 
its  adaptability  to  the  purposes  of  such  insti- 
tution, and  in  selecting  said  location  shall  have 
due  regard  and  make  provisions  for  the  com- 
plete separation,  but  with  equal  amslatent  ac- 
commodation and  within,  reach  and  under  the 
control  of  the  same  corps  of  oflScws,  teachers 
and  managers  of  the  white  and  colored  in- 
mates of  the  same  so  that  there  wUl  be  no 
admixture  or  aBso<^tion  of  the  races.  That 
upon  the  selection  of  any  of  the  locations, 
lands,  buildings,  or  structures  by  the  said 
boar^  of  any  of  the  said  abolished  Institu- 
tions for  tbe  location  of  the  raid  University 
of  the  Stete  of  Florida,  Florida  Female  Col- 
lege or  the  Institute  ft>r  the  Blind.  Deaf  and 
Dumb,  such  lands,  bnlldlngs,  structures,  prop- 
erty and  assets  of  such  abolished  Institutions, 
or  so  mmii  thereof  as  may  be  necessary,  ao 
selected  tot  said  respective  university,  female 
college  or  Institute,  be  and  the  same  Is  heroby 
appropriated  and  set  apart  to  and  tOr  the  use 
of  such  respective  institutions. 

"Sec.  18.  That  the  property  and  assets  of 
each  and  every  of  the  said  institutions 
abolished  by  this  act  which  shall  not  be  se- 
lected by  the  said  boards  as  a  location  for  tbe 
said  university,  college  or  institute,  shall  be 
sold  or  otherwise  disposed  of  aa  In  tbe  judg- 
ment of  the  said  state  board  of  education 
shall  be  deemed  best,  as  herein  iMWlded.  and 


tiie  proceeds  tbmof  shall  be  ai^IIed  to  the 
establisfament,  BuMKnt  and  maintenance  of 
the  said  university,  college  and  institute  and 
snpport  and  maintenance  of  the  Colored  Nor- 
mal School:  Provided,  that  if  the  said 
boards.  In  their  discretion,  shall  select  some 
place  or  places  other  than  Lake  City,  in  the 
county  of  Columbia.  Tallahassee,  In  the  coun- 
ty of  Leon,  or  Gainesville,  In  the  county  of 
Alachna,  for  the  location  of  the  said  univer- 
sity, college,  or  institute,  then  In  sudi  case 
the  said  boards  shall  have  an  accounting  with 
the  city  of  Tallahassee,  if  the  said  abolished 
Institution  at  Tallahassee  Is  not  selected  tor 
one  of  tbe  said  Institutions,  and  if  it  shall 
ai^ear  that  said  abolished  Institotkm  at 
Tallahassee  shall  be  possessed  of  any  prop- 
erty, funds  or  endowmente  belonging  thereto 
and  not  the  property  of  the  state  and  the 
said  city  of  Tallahassee  has  paid  to  the  state 
or  said  Institution  the  two  thousand  dollars 
per  annum  provided  to  be  paid  In  and  by 
section  325  of  the  Revised  Statutes  of  the 
state  of  Florida,  that  in  such  case  the  said 
state  board  of  education  shall  refund  to  the 
said  city  of  Tallahassee  such  proportion  of 
said  moneys,  funds  or  endowments  belon^ng 
to  the  said  abolished  Institution  and  not  the 
property  of  the  state,  or  if  It  shall  be  found 
on  said  accounting  that  the  said  city  of 
Tallahassee  has  not  made  the  payments  re- 
quired by  the  said  section  of  the  Revised 
Statutes  of  the  state  of  Florida,  then  the  said 
state  board  shall  refund  so  much  of  said 
funds  or  property  of  said  abolished  institu- 
tion coming  to  said  board  as  the  assets  of  tbe 
said  abolished  Institution,  less  the  amount 
due  or  owing  by  said  dty  under  the  provi- 
sions of  said  section.  And  In  case  the  said 
city  of  Gainesville  shall  not  be  selected  by 
said  boards  as  one  of  the  places  for  the  loca- 
tion of  one  of  said  Institutions,  then  the  said 
board  of  education  shall  refund  to  the  said 
city  of  Gainesville  out  of  the  assets  and  prop- 
er^ of  the  abolished  institution  located  at 
such  place,  so  much  of  the  lands  and  prop- 
erty of  the  same,  or  Its  equivalent  at  Its  then 
value,  as  was  donated  to  the  said  stete  by 
the  said  city  of  Galnesrille;  and  if  the  said 
boards  shall  not  select  the  abolished  insti- 
tution located  at  Lake  City  as  one  of  the 
places  for  the  location  for  one  of  the  said  In- 
stitutions, then  the  said  state  board  of  educa- 
tion, out  of  the  assets  and  property  coming 
to  It  from  the  said  abolished  institution  at 
that  place,  shall  refund  to  the  said  dty  of 
Lake  City  the  fifteen  thonsand  dollars  and 
the  one  hundred  acres  of  land  donated  by 
Lake  City  to  the  said  institution  upon  its 
establishment  at  that  place,  and  In  case  tbe 
Institute  for  the  Blind,  Deaf  and  Dumb  is 
removed  from  Its  present  location  then  its 
assets  and  prop^ty  shall  be  used  or  the  pro- 
ceeds  thereof  for  Its  re-locatlon,  establtel>- 
ment  and  maintenance  with  such  other  fundi 
as  may  be  required:  Provided,  that  of  tbe 
building^  property  or  assets  of  any  abolished 
institution  which  may  not  be  used,  appn^ri* 
ated  or  otherwise  disposed  of  under  this  act, 
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the  state  board  of  educatt(m  and  state  ttoard 
of  «<Hitrol,  In  joint  eesBlon.  may  In  their  dia- 
cretlon.  If  they  shall  deem  the  same  advisable 
and  for  tbe  beat  intereata  at  the  state,  set 
apart  and  appropriate  tbe  same,  or  any  por- 
tion thereof  to  the  county  or  comities  In  which 
the  same  may  be  located  for  the  purposes  of 
public  high  schools  In  such  county  or  counties 
under  such  restrlctltms  and  terms,  or  for  such 
time  as  tb^  may  deem  proper  and  just 

"Sec.  19.  Tbe  board  of  control  shall  have 
jnrlsdlctlon  over  and  complete  management 
and  control  of  all  the  said  several  Institu- 
tions and  each  and  every  of  them,  to-wlt: 
The  University  of  the  State  of  Florida,  the 
Florida  Female  College,  the  Colored  Normal 
School,  and  the  Institution  for  the  Blind, 
Deaf  and  Dumb,  and  Is  hereby  invested  with 
fall  power  and  authority  to  make  all  rules 
and  regulations  necessary  for  their  govern- 
ance not  Inconsistent  with  the  general  rules 
and  regulations  made  or  which  may  be 
made  at  any  Joint  meeting  of  the  said  board 
with  the  state  board  of  education.  To  ap- 
point all  the  managers,  facul^,  teachers,  serv- 
ants and  employes,  and  to  remove  the  same 
as  in  tbeir  judgment  and  discretion  may  be 
best;  fix  tbeir  compensation  and  provide  for 
their  payment.  To  have  foil  management, 
I>osses8lon  and  control  of  each  and  every  of 
the  said  institutions  and  every  department 
thereof,  and  the  lands,  buildings,  structures 
and  property  belonging  thereto.  To  provide 
for  the  course  of  Instructions  and  the  differ- 
ent branches  and  grades  to  be  lEept  and  main- 
tained thereat  and  to  alter  and  change  the 
same.  To  visit  and  Inspect  the  said  institu- 
tions and  each  and  every  department  and  to 
provide  for  the  proper  keeping  of  accounts, 
registers  and  records  tbereot  To  make  and 
prepare  all  necessary  budgets  of  expenditures 
for  the  enlargement  proper  furnishing,  nuUn- 
tenance,  support  and  conduct  of  tbe  same. 
To  KoOlt  and  approve  all  tbe  accounts  and 
expenditures.  snpOTrlae  ttw  employment  and 
removal  of  all  teachers  and  Instructors ;  select 
and  purchase  all  property,  furniture,  fixtures, 
paraphernalia  necessary  for  ttsia  same  from 
time  to  time ;  to  build,  omstroct,  change.  «i- 
large,  repeit  and  maintain  any  and  all  the 
buildings  or  structures  now  In  existence,  or 
that  may  hereafter  be  necessary  for  each 
and  every  of  said  Institutions  created  and 
maintained  by  this  act ;  to  purchase  and  ac- 
quire all  lands  and  property  necessary  tvc 
same  of  every  nature  and  description  what- 
soever; and  to  care  tOr  and  maintain  tbe 
same,  and  to  do  and  perform  every  otbw 
matter  or  thing  reqnialte  to  the  proper  man- 
agement maintenance,  support  and  control 
of  each  and  every  of  tbe  said  institutions 
necessary  or  requisite  to  carry  out  fully  tbe 
piu^wses  of  this  act  and  for  raising  to  and 
maintaining  them  at  tbe  prt^r  efficiency  and 
standard  as  required  In  and  by  tbe  provi- 
sions of  tilts  act  but  at  all  times  subject  to 
the  supervision  and  control  of  the  state  board 
of  education. 

*'Bea  20k  That  section  270  of  the  Bevlsad 


Statutes  of  the  state  of  Florida  be  and  the- 
same  is  here  amended  so  as  to  read  as  fol- 
lows: 

"  'Section  270.  Board  of  Managers.— That 
the  state  board  of  education  be  and  the  same 
IB  hereby  vested  with  the  title  to  all  the 
asseto  and  the  propwty  of  the  Institute  for 
tbe  BUnd,  Deaf  and  Dumb  that  It  Is  now  or 
may  hermfter  become  entiUed  to,  but  the 
control,  possession  and  management  thereof 
and  of  the  said  Institute  and  each  and  every 
departmMit  tiiereof  be  and  tbe  aame  la  here- 
by vested  In  th»  board  of  control  according 
to  the  terms  and  iwoirtalonB  of  this  act  except 
as  may  be  herein  otherwise  provided.' 

"That  section  271  of  the  Revised  Statutes 
of  the  state  of  Florida  isorldlng  t<a  the- 
present  location  of  tbe  said  Institute  for  Ibe 
BUnd,  Deaf  and  Dumb' at  St  Augustine  be 
and  tbe  same  Is  hereby  repealed.  That 
the  powers  provided  for  In  sections  275  and 
276  of  the  Revised  Statutes  of  the  state  of 
Florida  vesting  tbe  same  in  tbe  said  state 
board  of  education  as  trustees  ot  tbe  Institute 
for  tbe  Blind,  Deaf  and  Dumb  are  hereby 
vested  In  tbe  board  of  control  as  provided  in 
this'  act  and  so  much  of  said  secttona  aa 
vests  In  the  state  board  of  education  the 
management  and  control  of  tbe  aald  in- 
stitute are  hereby  repealed. 

"That  section  277  of  the  Revised  Statutes 
of  the  state  of  Florida  providing  for  report 
of  the  board  of  managers  of  the  Institute  for 
tbe  Blind,  Deaf  and  Dumb,  be  and  tbe  aame 
is  hereby  repealed. 

"That  the  board  of  control  provided  In 
this  act  shall  have  all  tbe  powers  and  duties 
in  regard  to  the  management  and  control  of 
the  Institote  for  the  Blind.  Deaf  and  Dumb 
located  In  this  state  as  Is  provided  for  In 
chapter  3,  part  one.  tiUe  five,  of  the  Revised 
Statutes  of  the  state  of  Florida  and  chapter 
6209  of  the  Laws  of  Florida,  the  same  being 
an  act  entitied  'An  act  to  provide  for  the 
education  and  Industrial  training  of  the 
blind,  deaf  and  dumb  of  the  state  ot  Ftorlda.* 
approved  June  4, 1903. 

"That  tbe  trustees  created  and  appointed 
by  said  last  mentioned  act  are  hereby  abolish- 
ed, and  that  wherever  the  words  'board  of 
trustees'  appear  in  said  act  they  be  stricken 
out  and  whatever  powers  and  duties  in  and 
by  the  said  act  are  given  to  such  board  of 
trustees  that  such  powers  and  duties  are 
hereby  vested  In  and  shall  be  exercised  by 
the  said  board  of  control.  That  said  trustees 
and  all  persons  or  officers  vested  with  title- 
or  possession  to  any  of  Ita  property  do  Im- 
mediately convey  the  same  to  the  state  board 
of  education.  That  section  2  of  said  act, 
the  same  being  an  act  entitled  'An  act  to 
provide  for  the  education  and  Industrial 
training  of  tbe  blind,  deaf  and  dumb  of  the 
state  of  Flwlda,*  be  and  tibe  same  la  hereby 
repealed. 

"Sec.  21.  Tbe  University  of  the  State  of 
Florida  aball  have  and  contain  tbe  foUowlns 
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departments  and  such  otber  departments 
8B  may  from  time  to  time  be  determined  up- 
on and  added  at  any  Joint  meeting  of  the 
state  board  of  education  with  the  eald  board 
of  control,  to-wit:  A  department  of  agrlcu]- 
toret  mechanical  and  industrial  arts;  a 
sclentiflc  and  classical  department;  a  normal 
department  for  the  training  and  Instruction 
of  white  teachers.  It  being  Intended  that 
the  design  and  scope  of  this  institute  shall 
tw  to  teach  snch  branches  of  learning  as  are 
related  to  agriculture  and  the  mechanical  and 
Industrial  arts,  sclendflc  and  classical  studies 
and  Instmctlons  In  all  the  Tarious  higher 
branches  of  education;  the  fandamental 
laws  and  In  what  regards  the  rights  and 
duties  of  dtlsens,  and  shall  Include  military 
tacUcB  If  the  said  jotat  boards  deem  the 
same  reqnldte  and  proper. 

"That  all  summer  schools  now  or  that 
may  be  bereafter  prorlded  for  ijhall  be 
tanghti  bad  and  held  In  and  at  the  University 
of  the  Stete  of  E^orlda,  and  the  board  of 
control  shall  make  such  necessary  prorlsions 
therefor  as  diall  be  requisite  and  necessary: 
Prorlded,  that  whenerer  a  normal  depart- 
ment staall  be  established  at  the  Female  Ool- 
Ic^  a  branch  of  snch  summer  school  may  be 
there  located  If  deemed  advlsaUe,  and  Hm 
boards  may  establish  summer  schools  for 
colored  teachers  at  tbe  Oolored  Normal 
School  whenever  It  shall  deem  the  same 
necessary. 

"Sec  22.  The  design  of  the  Florida  Female 
College  shall  be  to  teach  and  Instruct  In  all 
the  higher  iHranches  of  education,  and  In 
all  the  useful  arts  and  sciences  that  may  be 
necessary  or  appropriate  to  be  taught  in 
like  institutions,  and  as  may  be  deemed  req- 
uisite and  necessary  from  time  to  time  by 
the  Joint  boards  herein  provided  for  its 
governance  and  control.  None  but  female 
white  students  sball  be  admitted  to  this  in- 
stitution, and  no  student  sball  be  admitted 
th^ela  unless  and  until  she  shall  have  pass- 
ed a  satisfactory  examination  In  some 
high  school  of  this  or  some  other  state  bav- 
iug  a  like  standing  and  through  or  beyond 
the  tenth  grade  as  now  established  for  the 
high  schools  In  this  state,  or  such  other  grade 
not  lower  than  the  tenth  grade  as  may  be 
hereafter  established,  and  no  student  from 
any  other  state  sball  be  admitted  to  such 
Institution,  except  by  the  consent  and  upon 
the  certificate  of  the  state  board  of  control. 

"That  the  state  board  of  education  Joint- 
ly with  the  board  of  conth>l  is  hereby  au- 
thorised and  empowered  at  any  time  it 
may  deem  the  same  requisite  or  necessary, 
to  establish  and  maintain  a  normal  depart- 
ment for  the  Instruction  of  white  female 
teatdiers  In  the  Florida  Female  College,  and 
when  established  the  same  shall  be  under  the 
charge  and  control  of  the  state  board  of 
control,  with  all  the  powers  and  duties  in 
relation  thereto  as  provided  herein,  and  un- 


der such  rules  and  regulations  u  it  shall 

prescribe. 

"Sec.  28.  No  student  shall  be  admitted  to 
the  University  of  the  State  of  Florida  wbo 
has  not  passed  a  satisfactory  examination 
at  some  high  school  and  through  the  twdfth 
grade  as  now  established,  or  some  ottier  Insti- 
tution of  learning  having  an  equivalent  of 
Instruction  to  the  twelfth  grade  The  state 
board  of  control  may  change  tbe  grade  at 
any  time  they  may  see  fit  as  a  prerequisite 
to  such  entrance.  No  person  shall  be  admit- 
ted to  said  university  except  white  male  stu- 
dents having  the  prerequisite  qnaliflcationa 
to  which  the  said  board  of  control  may  add 
others  In  their  Judgmoit  and  discretion,  ex- 
cept to  the  normal  department  thereof  for 
the  Instruction  and  education  of  teachers; 
when  both  male  and  female  students  may  be 
admitted  to  that  department 

"Sec.  24.  In  case  of  tbe  admission  of  stu- 
dents to  either  the  said  university  or  college 
from  other  states,  the  same  may  be  admitted 
by  and  with  the  consent  and  upon  the  certif- 
icate of  the  board  of  control  upon  such  terms 
as  to  tuition,  board,  etc.,  as  the  said  board 
may  from  time  to  time  establish. 

"The  several  departments  of  tbe  said  cot 
lege  and  of  the  said  university  sball  be  open 
to  applicants  for  admission  wbo  are  citizens 
of  this  state  at  the  lowest  rate  and  expense 
consistent  with  the  welfare  and  efficiency  of 
the  respective  institutions,  and  as  may  be  es- 
tablished from  time  to  time  the  said 
board.  Each  county  shall  have  the  right  te 
send  one  student  annually,  or  so  often  as 
vacancies  may  occur  to  each  of  tbe  said  In- 
stitutions and  normal  departmoit;  such  stu- 
dents to  be  selected  by  the  board  of  public 
Instructions  of  the  several  counties  possess- 
ing the  qualifications  required  for  admission 
thereto,  and  such  students  so  selected  shall 
be  received  into  said  respective  institutions 
and  entitled  to  receive  the  benefltv  of  a  fall 
course  of  Instruction  at  either  said  college  or 
university,  or  normal  departmrat.  or  other  bt- 
stltution  aforesaid,  without  any  charge  for 
Instruction,  but  subject  to  such  rules  and  reg- 
ulations as  may  be  established  by  the  said 
board  for  the  governance  and  direction  of 
the  same,  and  the  board  may  make  such  req- 
uisite as  to  previous  Instruction  for  entries 
into  tbe  normal  deparbnoits  as  it  sball  deem 
best 

"Sec.  2S.  Tbe  Joint  boards,  as  soon  as  tti^ 
shall  have  located  tbe  said  University,  Col- 
lege and  Institute  for  the  Blind,  Deaf  and 
Dumb  as  herein  provided,  shall  take  and  ap- 
propriate from  tbe  different  libraries  and 
laboratories  of  the  several  abolished  institu- 
tlons  so  much  of  said  literature  and  para- 
phernalia and  apparatus  as  may  be  necessary 
to  thoroughly  equip  the  four  said  respective 
Institutions,  and  the  balance,  If  any  remains, 
shall  be  disposed  of  as  Is  hereinafter  provid- 
ed for  the  disposal  of  otbec  j/xopatj  not 
used. 
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"Sec.  26..  That  all  the  bonds,  moneye,  prop- 
«rtle8  and  assests  belonging  to  tbe  TTnlverBlty 
ot  Florida,  aboUsbed  by  tbls  act,  or  held  lo 
any  way  or  manner  for  its  benefit  or  which 
it  might  or  could  be  entitled  to>  are  directed 
to  be  transferred  and  conveyed  under  the 
proTlslons  hereof  and  hereby  set  apart  and 
appropriate  exclusively  to  the  establlBhment, 
maintenance  and  support  of  the  University  of 
the  State  of  Florida,  and  all  and  singular 
the  rents,  revenues,  issues  and  profits 
thereof,  and  the  Florida  Agricultural  Exper- 
iment Station  establlabed  as  a  department  of 
the  University  of  Florida,  shall  be  and  re- 
main a  department  of  the  University  of  the 
State  of  Florida,  together  with  all  the  rents, 
benefits,  donations  and  emoluments  that  may 
accrue  therefrom,  or  under  the  act  of  Con- 
gress  commonly  known  as  the  'Hatch  Act,*  or 
under  the  act  of  Congress  commonly  known 
as  the  'Morrill  Act'  In  so  far  as  the  same  or  so 
much  thereof  can  be  used  and  appropriated 
for  the  benefits  of  said  Institution  by  the  pro- 
visions of  said  acts,  and  that  the  provisions 
of  sections  286  and  290,  Revised  Statutes  of 
Florida,  are  made  applicable  hereto  in  so  far 
as  the  same  are  or  can  be  made  effective, 
and  all  estate,  right,  property,  claim,  emolu- 
ment and  the  rents  and  issues  thereof  or  any 
substitutions  tibereof,  and  all  claims  and  de- 
mands arising  or  that  may  or  can  arise  there- 
under or  any  act  of  Congress  in  that  r^ard 
are  hereby  preserved,  maintained,  and  trans- 
ferred to  the  state  board  of  educatiwi  for  the 
use  and  benefit  of  the  Unlverrity  of  the  State 
of  Florida. 

"Sec.  27.  The  bonds,  property,  assets  and 
oCFecta  of  every  nature  and  description  what- 
soever. Including  all  the  donations  belong- 
ing or  donated  to  the  West  Florida  Seminary 
or  the  Florida  State  College,  Its  successor, 
and  the  rents,  revenues,  issues  and  i^roflts 
thereof,  provided  the  said  Female  College 
shall  be  located  by  the  said  Joint  boards  at 
Tallahassee,  be  and  the  same  is  hereby  ap- 
propriated and  set  apart  for  the  establish- 
ment, maintenance  and  support  of  the  saia 
Female  College.  In  case  tber  said  Florida 
Female  College  shall  not  be  located  at  Talla- 
hassee, then  BO  much  of  the  said  funds  and 
property  of  the  said  abolished  Florida  State 
Ooll^  as  shall,  after  settlement  with  the 
city  of  Tallahassee,  belong  to  it  and  that 
shall  come  to  the  hands  of  the  said  state 
board  of  education  shall  be  set  apart,  togeth- 
er with  such  other  funds  as  they  shall  deem 
best  to  appropriate  for  such  purpose  out  of 
any  moneys  that  may  come  to  the  bands  of 
the  state  board  of  education  applicable 
thereto  for  the  establishment,  maintenance 
and  support  ot  the  said  Florida  Female 
College. 

.  "Sec  28.  All  other  funds,  appropriations 
and  property  of  every  nature  and  description 
which  may  come  to  the  state  of  Florida 
or  the  bauds  or  control  of  the  state  board  of 
education,  for  such  purpose,  or  which  may 
lawfully  be  aiqpUad  to  the  promotioii  and  ad- 


vancement of  schools  of  higher  education 
in  tbls  Btote,  Including  the  assets  of  said 
abolished  Institutions  not  otherwise  disposed 
of,  shall  be  held  and  appropriated  by  the 
state  board  of  education  in  conjunction  with 
the  board  of  control  for  tbe  maintenance  and 
support  of  the  said  four  respective  Instltu- 
ions  equally  and  ratably  in  proportion  as  the 
needs  of  tbe  said  respective  instltutionB  may 
from  time  to  time  require  the  same,  in  the 
judgment  of  the  said  boards:  Provided,  that 
what  Is  known  as  the  seminary  fund  shall  be 
subject  to  the  control,  management  and  in- 
vestment of  tbe  state  board  of  education 
as  a  fund  for  the  b^eflt  of  the  Florida  Fe- 
male College  and  the  University  of  the  State 
of  Florida,  the  Interest  arising  from  which 
shall  be  used  and  appropriated  for  tbe  main- 
tenance and  support  of  said  two  Institu- 
tions in  equal  proportion  and  that  one  of 
said  institutions  shaJl  be  located  west  and 
the  other  east  of  the  Suwannee  river. 

"Sec.  29.  That  the  state  board  of  educa- 
tion, through  its  president  Is  hereby  author- 
ized  and  empowered  to  sign  all  vouchers  for 
all  moneys  coming  to  said  institutions  crea- 
ted and  maintained  by  this  act  from  the 
United  States,  or  any  fund  provided  by  the 
United  States  and  which  shall  be  paid  by  it 
to  the  state  for  the  benefit  of  the  said  In- 
stltutionB and  shall  dq>oBlt  the  same  with 
the  Treasurer  of  the  state  of  Florida,  to  be 
disposed  of  under  the  provisions  of  this  act 

"Sec  30.  The  sum  of  one  hundred  and 
fifty  thousand  dollars,  or  so  much  thereof  as 
may  be  necrasary.  Is  hereby  appropriated, 
in  addition  to  the  funds  already  disposed  of 
in  and  by  the  provisions  of  this  act  or  that 
may  be  In  or  come  to  the  hands  of  tbe  stete 
board  of  education  as  hereinbefore  provided 
for  the  purposes  herein,  for  the  establlsh- 
mont  maintenance  and  support  of  the  said 
four  institutions  hereby  created  and  main- 
tained by  this  act  to  wit: 

"For  the  establishment  maintenance  and 
support  of  the  Unlversf^  of  the  Stete  of 
Florida;  for  the  establlabmeut  maintenance 
and  support  of  the  Florida  Female  GoII^e; 
for  the  enlargranent  location,  maintenance 
aud  support  of  the  Blind,  Deaf  and  Dumb 
Institute,  and  for  the  maintenance  and  sup- 
port of  the  Colored  Normal  School,  which 
shall  be  placed  to  the  credit  of  the  stete 
board  of  education,  in  the  hands  of  the 
Treasurer,  to  be  expended  and  disposed  of 
upon  vouchers  as  provided  for  herein  by 
the  board  of  control  in  such  proportion  to 
each  of  the  said  respective  institutions  as  in 
tbe  Judgment  and  discretion  of  the  said 
boards  may  seem  best  and  the  Legislature 
shall,  at  each  session,  make  the  like  or  some 
reasonable  and  sufficient  appropriation  for 
the  continuance,  malntmanoe  and  siniport 
of  such  Institutions. 

"Sec.  3L  That  tbe  said  stete  board  of  ed- 
ucation Is  hereby  directed,  authorized  and 
empowered,  out  of  the  appropriations  made 
nndar  this  act  or  that  from  time  to  time 
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shall  be  made,  or  any  ottia:  fund  or  proper- 
ty which  shall  vest  In  It  under  this  act  to 
Mt  apart  and  pay  to  the  fnnd  with  which  tt 
is  Tested  for  the  use  of  the  University  of 
the  State  of  Florida  annually  the  sum  of 
two  thousand  seven  hundred  and  sixteen 
dollars,  being  the  necessary  amount  to  raise 
Interest  upon  the  bonds  transferred  to  the 
said  institution  by  this  act  from  three  per 
cent  to  five  per  cent,  as  is  provided  in  chap- 
ter 5273  of  the  Jaws  of  Florida,  the  same 
being  an  act  entitled  'An  act  making  annual 
appropriations  for  the  University  of  Florida 
at  Ijake  City' ;  to  make  up  deficit  caused  by 
shrinkage  of  Interest  on  certain  bonds  ac- 
cording to  the  terms  and  provisions  of  said 
act 

"The  said  sum  of  two  thousand  seven  hun- 
dred and  sixteen  dollars  required  therefor 
shall  be  included  in  each  appropriation  made 
by  the  L^slatnre  for  the  benefit  of  the  said 
fund  required  under  the  act  of  Congress  of 
July  2.  1862,  and  that  the  Treasurer  of  the 
state  of  Florida  shall  set  apart  said  amount 
upon  the  order  of  the  said  board  accordliv 
to  the  provisions  of  such  act 

"Sec.  32.  The  Treasurer  of  the  state  of 
Florida  shall  receive  and  pay  out  all  moneys 
and  funds  provided  for  In  this  act  or  which 
shall  come  to  the  hands  or  control  of  the 
state  board  of  education  In  any  way  or  man- 
ner for  the  purposes  thereot  and  he  shall 
keep  all  said  moneys  so  received  In  a  sepa- 
rate fund,  and  classify  the  same  as  provided 
herein,  or  by  any  law  of  the  United  States 
relating  to  any  portion  thereof,  of  which  he 
shall  render  an  annual  report  to  the  Govern- 
or of  the  state  of  Florida  showing  In  detail 
the  amounts  received  and  from  what  funds 
and  sources,  and  expenditures,  when  paid 
and  to  wbom,  and  no  moneys  shall  be  paid 
out  by  him  except  upon  a  warrant  drawn 
by  the  Comptroller  upon  the  funds  in  his 
hands,  a  duplicate  voucher  from  the  board  of 
control  showing  the  purposes  of  such  ex- 
penditures, which  voucher  shall  bear  the  ap- 
proval of  said  Oomptroller»  shall  be  filed 
with  him. 

"Sec  S3.  The  board  of  control  shall  pay 
any  and  all  Items  of  indebtedness  of  the  in- 
stitutions abolished  under  this  act  after  the 
same  shall  be  vouchered,  audited  and  ap- 
proved as  herelnlwfore  provided,  by  drawing 
their  voucher  therefor  In  duplicate  and  trans- 
mitting tbe  same  to  the  Comptroller  to  be 
approved  by  him,  and  the  said  Comptroller 
shall  draw  his  warrant  on  the  State  Treasur- 
er who  shall  pay  the  same  In  the  modes  and 
manner  as  provided  in  section  34  of  this  act 
out  of  any  funds  In  his  hands  available  for 
the  purposes  of  this  act 

"Sec  S4.  No  moneys  shall  be  expended  for 
and  on  behalf  of  any  of  the  said  InstltntlonB, 
or  any  department  thereof  exc^  upon  a 
written  voucher  drawn  by  the  board  of  con- 
trol. In  duplicate  stating  the  nature  of  said 
exi)CTdItnres,  and  the  person  to  wbom  the 
same  shall  be  made  payable^  which  vouchers 


shall  be  submitted  to  the  Gomptroner  of  tb% 
state  of  Florida,  and  audited  and  approved  by 
blm,  and  upon  such  approval  tbe  Comptroller 
shall  draw  his  warrant  upon  the  State 
Treasurer  for  the  payment  thereof,  trans- 
mitting duplicate  of  said  vou<^er  approved 
by  him,  to  the  Treasurer,  and  shaU  file  the 
other  duplicate  of  said  voucher  approved  by 
him  in  his  ofRce.  No  voucher  shall  be  issued 
or  drawn  by  the  board  of  control  for  the  pay- 
ment of  any  moneys  except  the  same  be  ap- 
proved by  said  board  In  r^ular  session  and 
countersigned  the  dudrman  and  secretary 
thereof. 

"Sec  86.  Tbe  state  board  of  control  shall  be 
a  body  corporate,  and  shall  have  a  corporate 
seal  to  be  selected  by  it  at  Its  first  meeting ; 
shall  elect  a  secretary,  and  remove  him  at 
will;  have  and  employ  all  necessary  clerks 
and  servants;  shall  have  power  to  contract 
and  be  contracted  with;  sue  and  be  sued; 
plead  and  to  be  impleaded  In  all  courts  of 
law  and  equity;  to  receive  donations;  to 
make  purchases  of  lands  and  tenements,  and 
to  contract  for  the  sale  and  disposal  of  the 
same,  but  the  title  to  all  such  donations  and 
property  however  acquired,  shall  be  vested 
In  the  state  board  of  education,  and  shall 
only  be  transferred  and  conveyed  by  it  and 
shall  have  and  possess  all  the  powers  of  a 
body  corporate  for  all  the  purposes  created 
by  or  that  may  exist  under  the  provisions  of 
this  act  or  any  act  or  acte  amendatory  thereof. 

"Sec.  S6.  That  the  Institutions  and  the 
trustees,  managers  and  officers  thereof  abol- 
ished, transferred  or  changed  under  the 
provisions  of  this  act  shall  remain  and  hold 
their  respective  offices  and  positions  until 
after  the  board  of  control  provided  In  this 
act  has  been  appointed  and  organized  and 
shall  have  taken  possession  of  the  same  and 
assumed  the  powers  and  duties  thereof,  and 
the  same  are  hereby  directed,  authorized 
and  empowK^d,  that  as  soon  after  tbelr 
appointment  organization  and  joint  meeting 
with  the  state  board  of  education  as  herein 
provided,  to  take  charge  of  all  and  singular 
the  said  abolished  Institutions,  their  assets 
and  property,  as  well  as  the  Institutions 
created  and  maintained  by  this  act  and 
assume  the  duties,  powers,  and  control  thereof 
provided  for  herein,  and  take  upon  thon- 
selves  all  tbe  responsibility  therefor. 

"That  the  several  and  respective  institu- 
tions abolished  by  this  act  shall  not  be  dls- 
tnrbed  In  their  present  operations  until  the 
end  of  the  present  school  year,  to  wit:  The 
first  day  of  June,  A.  D.  1906. 

"Sec  87.  That  the  state  board  of  education, 
the  state  board  of  control,  the  Treasurer  and 
tbe  Comptroller  shall  ea^h  make  a  separate 
and  complete  report  of  all  their  respective 
acta  and  doings  to  the  Legislature  that  shall 
assemble  in  the  year  1907  and  to  each 
meeting  of  the  Legislature  thereafter,  and 
that  the  said  state  board  of  education,  board 
of  control,  Treasurer  and  Comptroll^  shall 
make  an  anitual  report  complete  In  ensy  d» 
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tall  of  their  acts  and  doings,  showing  all 
tuoiieys  received  and  disbursed,  porposefl  tor 
TTbicb  tbe  same  were  received  and  made, 
and  every  matter  and  thing  connected  witb 
tbe  institutions,  moneys,  funds,  property  of 
the  said  respective  Institutions  under  their 
cba^  and  coutrol.  which  said  reports  the 
said  Comptroller  Is  hereby  directed  to  have 
printed,  published  and  distributed  for  gen- 
eral information.  The  Comptroller  Is  hereby 
made  examiner  for  said  Institutions  and 
shall  examine  tbe  same  semlannaally  and 
as  often  as  in  his  judgment  may  be  Toqnired 
or  necessary. 

"Sec.  38.  That  the  said  board  of  control  are 
hereby  authorized  and  empowered  to  provide 
a  system  and  coarse  of  written  examinations 
by  question  and  answers  for  all  the  public 
high  schools  in  the  state,  and  that  no  pupil 
shall  be  admitted  to  said  high  schools  or  be 
advanced  to  any  successive  grade  therein,  or 
shall  be  permitted  to  enter  any  Institution 
created  or  maintained  in  and  by  this  act 
until  such  examinations  have  been  had  ac- 
cording to  such  procedure,  and  the  result  of 
said  examinations  shall  have  been  approved 
by  the  said  board  of  control  In  each  Instance 
and  a  certificate  of  such  admission  or  ad- 
vancement by  the  said  board  of  control,  and 
the  said  board  shall  have  power  to  alter 
and  change  these  rules  and  regulations  from 
time  to  time  where  it  shall  be  deemed  neces- 
sary, and  shall  provide  all  the  necessary 
blanks  and  distribute  the  same  for  such  pur- 
pose. 

"Sec.  39.  That  the  Superintendent  of  Pub- 
lic Instruction  Is  hereby  directed  and  It  Is 
made  bis  dnty  to  make  an  inspection  of  each 
and  every  of  the  lustitutiona  created  and 
maintained  by  this  act  once  in  each  month 
and  to  make  report  thereof  In  writing  to  the 
Crovernor  and  a  duplicate  annual  report  em- 
bodying tbe  results  of  bis  monthly  reports, 
one  to  the  Qovemor  and  one  to  be  filed  with 
tbe  Comptroller. 

"Sec.  40.  That  all  laws  or  parts  of  laws  in 
conflict  with  the  provisions  of  this  act  be  and 
tbe  same  are  hereby  repealed. 

"Sec  41.  That  this  act  shall  take  effect 
upon  its  passage  and.  approval  by  the  Gov- 
ernor, or  becoming  a  law  without  such 
approval." 

Approved  June  6, 1905. 

On  the  Tth  day  of  November,  1906,  leave 
of  court  first  having  been  asked,  the  follow- 
ing Information  was  filed: 

"W.  H.  Ellis,  Attorney  General  of  tbe  state 
of  Florida,  who  sues  for  the  said  state  in 
this  behalf,  comes  into  court  here  on  this 
day,  and  for  said  state,  and  In  the  name  and 
by  the  authority  thereof,  upon  the  relation  of 
F.  B.  Moodle  and  Fred  L.  Stringer,  a  trustee 
of  the  University  of  Florida,  and  the  city 
of  Lake  City,  a  municipal  corporation  under 
the  laws  of  the  state  of  Florida,  gives  the 
court  here  to  understand  and  be  Informed 
that  N.  P.  Bryan,  A.  L.  Brown,  Nathaniel 
Adams,  P.  K.  Yonge,  and  T.  B.  King  have 


each  for  the  space  of  90  days  last  past  and 
more  in  said  state  exercised  and  used  with- 
out warrant  of  law,  and  are  each  exercising 
and  using  without  warrant  of  law,  the  office 
and  tbe  functions  and  powers  thereof  of 
member  of  the  board  of  control,  also  known 
and  described  as  the  'State  Board  of  Control,' 
and  have  for  the  time  aforesaid  Jointly  ex- 
ercised and  used  without  warrant  of  law,  and 
are  jointly  exercising  and  using  without  war- 
rant of  law,  the  franchises,  privileges,  liber- 
ties, powers,  and  functions  of  a  body  cor- 
porate under  and  by  the  name  of  tbe  'Board 
of  Control,'  and  also  known  and'descrlbed  as 
the  'State  Board  of  Control,'  including  tbe 
power  to  have  a  corporate  seal,  electing  a 
secretary  and  removing  such'  at  wtll,  to  em- 
ploy clerks  and  servants,  to  contract  and  be 
contracted  with,  sue  and  be  sued,  plead  and 
be  impleaded  in  courts  of  law  and  equity,  to 
receive  donations,  to  make  purchases  of  land, 
and  to  contract  for  the  sale  and  disposal  of 
tbe  same,  and  under  such  name  have  used 
and  exercised  without  warrant  of  law,  and 
are  without  warrant  of  law  exercising,  the 
general  powers  of  a  body  corporate,  and  as 
such  have  without  warrant  of  law  assumed 
complete  Jurisdiction,  manag^ent,  and  con- 
trol of  certain  pretended  public  institutions 
of  higher  education  of  the  state  of  Florida, 
known  by  names,  respectively,  as  follows,  to 
wit:  The  University  of  the  State  of  Florida, 
which  includes  as  part  thereof  the  Agricul- 
tural College  at  Lake  City,  the  Florida  Fe- 
male College  at  Tallahassee,  the  Colored 
Normal  School  at  Tallahassee,  and  the  In- 
stitute for  the  Blind,  Deaf,  and  Dumb,  at  St 
Augustine,  Florida — and  full  authority  to 
make  all  rules  and  regulations  necessary  for 
their  government  not  inconsistent  with  the 
general  rules  and  regulations  which  may  be 
or  have  been  made  at  any  Joint  meeting  of 
said  board  of  control  with  the  state  board 
of  education,  and  to  appoint  all  the  managers, 
faculties,  teachers,  servants,  and  employes 
thereof,  and  to  remove  the  same  as  in  their 
judgment  and  discretion  may  be  best,  to  fix 
their  compensation  and  provide  for  their 
payment,  to  have  full  management,  posses- 
sion, and  control  of  each  and  every  of  the 
said  pretended  institutions  and  every  depart- 
ment thereof,  and  the  lands,  buildings,  struc- 
tures, and  property  belonging  thereto,  and 
to  provide  for  the  course  of  Instruction  and 
the  different  branches  and  grades  to  be  kept 
and  maintained  thereat,  and  to  alter  -^nd 
change  the  same,  and  to  visit  and  inspect  tbe 
said  institutions  and  every  department  there- 
of, and  to  provide  for  tbe  proper  keeping  of 
accounts,  registers,  and  records  thereof,  and 
to  make  and  prepare  all  necessary  expendi- 
tures for  the  enlargement,  proper  furnish- 
ings, maintenance,  support,  and  control  of 
same,  and  to  audit  and  approve  all  the  ac- 
counts and  expenditures,  supervise  the  em- 
ployment and  removal  of  all  teachers  and 
instructors,  and  to  select  and  purchase  all 
property,  furniture^  fixtures,  and  parapber- 
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nalia  necessary  for  tbe  same  from  time  to 
time,  to  bnlld,  construct,  cbange,  enlarge,  re- 
pair, and  maintain  any  and  all  the  bitlldings 
or  stmctores  now  In  existence  or  that  may 
hereafter  be  necessary  for  each  and  every 
said  instttntlon  aforesaid,  and  to  purchase 
and  acquire  all  lands  and  property  necessary 
for  same,  of  every  nature  and  description 
wbatsoever,  and  to  care  for  and  maintain 
the  same,  and  to  do  and  perform  every  other 
matter  or  thing  rcQuIslte  to  the  proper 
management,  maintenance,  support,  and  con- 
trol of  each  and  every  of  the  said  institutions, 
subject  only*  to  the  supervision  of  the  state 
board  of  education;  and  have  also  without 
warrant  of  law  issued  and  taken  and  exer- 
cised all  the  powers  and  duties  in  regard  to 
the  management  and  control  of  tbe  Institute 
for  the  Blind,  Deaf,  and  Dumb  of  tbe  state 
provided  for  In  chapter  3,  part  1.  title  5,  of  the 
Revised  Statutes  of  the  State  of  Florida,  and 
chapter  5209  of  the  laws  of  Florida,  the  same 
being  an  act  entitled.  'An  act  to  provide  for 
the  education  and  Industrial  training  of  the 
blind,  deaf  and  dumb  of  the  state  of  Florida,' 
approved  June  4,  1908;  and  have  also  without 
warrant  of  law  exercised,  and  are  exercising 
without  warrant  of  law,  the  jurisdiction,  or- 
ganization, management,  and  conduct  of  the 
University  of  the  State,  known  as  and  called 
the  'University  of  the  State  of  Florida,'  with 
the  following  departments,  to  which  depart- 
ments they  exercise,  without  warrant  of  law, 
the  power  to  add  others  as  may  be  deter- 
mined by  them  at  any  Joint  meeting  of  said 
board  of  control  with  the  state  board  of  edu- 
cation, to  wit:  A  department  of  agricul- 
ture, me<^hanlca]  and  industrial  arts,  a  scien- 
tific and  claselcal  department,  a  normal  de- 
partment for  the  training  and  instruction  of 
white  teachers,  the  design  and  scope  of  which 
University,  as  declared,  being  to  teach  such 
branches  of  learning  as  are  related  to  agri- 
culture and  mechanical  and  Industrial  arts, 
scientiflc  and  classical  studies,  and  instruc- 
tions in  all  the  various  higher  branches  of 
education,  the  fundamental  laws,  and  In  what 
regards  the  rights  and  duties  of  citizens,  and 
said  powers  so  used  and  exercised  without 
authority  or  warrant  of  law  by  said  board 
of  control  includes  military  tactics,  and  the 
providing  and  establishing,  the  managing  and 
controlling  summer  schools  to  be  had  and 
held  at  the  University  of  the  State  of  Flori- 
da, and  with  the  state  board  of  education  al- 
so to  establish  a  normal  department  at  the 
Florida  Female  College,  and,  If  deemed  ad- 
visable, to  establish  summer  schools  at  the 
Colored  Normal  School  or  College;  and  also 
have  without  warrant  of  law  exercised,  and 
are  exercising  without  warrant  of  law,  the 
Jurisdiction,  organization,  management,  and 
control  of  the  Florida  Female  Oolite  at 
Tallahassee,  the  design  of  which  collie  is 
declared  to  be  to  teach  and  instruct  In  all 
the  higher  branches  of  education  and  In  all 
the  usefnl  arts  and  sciences  that  may  be  nec- 
essary or  appropriate  to  be  taught  In  like 


Institutions,  and  as  may  be  deemed  requi- 
site and  necessary  from  time  to  time  by 
them  as  such  board  of  control  and  state 
board  of  education  as  Joint  boards,  provided 
for  its  government  and  control;  and  other 
powers  by  them  as  such  board  of  control  as- 
sumed and  exercised  without  warrant  of  law, 
and  which  they  are  as  such  exercising 
without  warrant  of  law,  are  to  admit  no 
student  to  the  said  Florida  Fmale  Ool- 
lege,  except  such  white  f^ale  students  as 
may  or  shall  have  passed  a  satisfactory 
examination  in  some  high  school  of  this  or 
some  other  state  having  a  like  standing 
and  through  and  beyond  the  tenth  grade 
as  now  established  for  high  schools  of  tbls 
state,  or  such  other  grade  as  may  be  here- 
after established  for  and  to  admit  no 
student  to  said  institution  except  upon  their 
certificate  acting  as  such  board  of  control; 
and  also  Jointly  with  tbe  state  board  of  edu- 
cation, at  any  time  the  state  board  of  educa- 
tion may  deem  tbe  same  requisite  or  neces- 
sary, to  establish  and  malntein  a  normal 
department  for  the  Instruction  of  white  fe- 
male teachers  in  the  Florida  Female  Collie, 
and,  when  the  same  is  established,  to  exercise 
all  charge  and  control  thereof,  with  all  the 
powers  and  duties  In  relation  thereto  as  pro- 
vided In  the  case  of  the  Florida  Female 
College  and  under  such  rules  and  regulations 
as  they,  acting  as  such  board  of  control,  may 
prescribe,  and  also  to  admit  no  students  to 
the  University  of  the  State  of  Florida,  except 
white  male  students  who  have  passed  a 
satisfactory  examination  at  some  high  school 
and  through  the  twelfth  grade  as  now  es- 
teblisbed,  or  some  other  Institution  of  learn- 
ing having  an  equivalent  of  instruction  to  the 
twelfth  grade,  and  to  change  the  grade  at 
any  time  they  may  see  fit  as  a  prerequisite 
to  such  entrance,  and  to  admit  no  students 
to  said  University  except  white  male  students 
having  the  prerequisite  qualifications,  to 
which  they,  acting  as  such  board  of  control 
may  add  other  In  their  Judgment,  except  to 
the  normal  department  for  the  Instruction  of 
teachers,  and  to  admit  students  from  other 
states  to  both  or  either  of  the  said  University 
or  Female  College  by  and  with  the  consent 
and  upon  their  certificate  as  the  certificate 
of  the  said  board  of  control,  and  to  make  such 
rules  and  relations  as  to  previous  Instmc- 
tlon  for  entries  Into  tbe  normal  department 
as  they  shall  deem  best;  and  also  witbont 
warrant  of  law  have  exercised,  and  are  exer- 
cising without  warrant  of  law,  Jointly  with 
the  state  board  of  education,  wrongfully  and 
without  authority  of  law,  have  assumed  the 
powers  to  permanently  locate  the  said  Uni- 
versity at  Gaiuesvllte,  the  Florida  Franale 
College  at  Tallahassee,  the  Imtltnte  tbr  tbe 
Blind,  Deaf,  and  Dumb  at  St  Augustine,  and 
are  proceeding  to  prepare  plans  and  specifi- 
cations for  the  erection  of  University  build- 
ings at  Oalneavllle,  Florida,  and  bare  with- 
out warrant  of  law  exercised,  and  are  exer- 
cising without  warrant  of  law,  tbe  power 
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to  take  posseseton  of  Uw  two  seminaries  of 
the  state,  one  east  and  the  other  west  of  the 
Suwannee  riTer,  the  State  Normal  School  at 
De  Fnnlak  Springs,  the  Sooth  Florida  Mlll- 
tary  Collie  at  Bartow,  and  to  take  and 
appropriate  from  the  different  libraries  and 
laboratories  thereof  so  much  as  shall  be 
necessary  to  thoroughly  equip  the  said  Unl- 
i^erslty,  Female  College,  the  Institute  for  the 
Blind,  Deaf,  and  Dumb,  and  Colored  Normal 
CoU^,  and  any  and  all  of  the  other  prop- 
erty, equipments,  or  paraphernalia  of  such 
several  InstltatlonB  to  be  sold  or  otherwise 
disposed  of  as  In  the  Judgment  of  tbe  state 
board  of  education  shall  be  deemed  best 
Also  they,  the  said  N.  P.  Bryan,  A.  L.  Brown, 
Nathaniel  Adams,  P.  K.  Yonge,  and  T.  B. 
King,  acting  as  such  board  of  control,  have 
without  warrant  of  law  exercised,  and  are 
exercising  without  warrant  of  law,  the  power 
to  draw  and  Issue  vouchers  for  and  on  be- 
half of  the  said  University,  Florida  Female 
College,  Instltnte  for  the  Blind,  Deaf,  and 
Dumb,  and  Colored  Normal  College,  on  the 
Treasurer  of  the  state  of  Florida,  to  be  paid 
upon  approval  of  the  Comptroller,  and  to 
make  reports  of  their  acts  and  doings  as 
such  board  of  control  to  the  Legislature  that 
shall  assemble  In  tbe  year  1907,  and  to  each 
meeting  of  the  Legislature  thereafter,  show- 
ing all  moneys  received  and  disbursed,  pur- 
poses tor  which  the  same  were  received  and 
made,  and  every  matter  and  thing  connected 
with  tbe  said  institutions,  moneys,  funds, 
property  of  the  respective  Institutions  under 
their  charge  and  control,  etc.,  and  bare  also 
usurped  and  exercised,  and  are  exercising 
without  warrant  of  law,  tbe  power  to  provide 
a  system  and  a  course  of  written  examina- 
tions by  questions  and  answers  tor  all  the 
public  high  schools  In  the  state,  and  the 
right  and  power  to  approve  any  and  all 
examinations  of  students  entering  such  high 
schools  of  the  state  and  passing  from  one 
grade  to  another  thereof,  and  to  give  certif- 
icates of  eoch  approval  before  any  student 
shall  be  allowed  to  enter  such  high  schools, 
or  pass  from  one  grade  to  another  therein, 
and  to  alter  and  change  such  rules  and  r^ 
ulatlona  where  It  shall  be  deemed  necessary, 
and  to  provide  alt  necessary  blanks  and  dla* 
tribute  the  same  for  such  purposes.  All 
which  liberties,  authorities,  prirll^es,  and 
franchises,  with  others,  the  said  N.  P.  Bryan, 
A.  L.  Brown,  Nathaniel  Adams,  P.  E.  Tonge, 
and  T.  B.  King,  as  the  liberties,  etc.,  of  a 
body  corporate  under  tbe  name  of  the  'Board 
of  Control.'  also  known  as  the  'State  Board 
of  Control,'  upon  the  state  of  Florida,  during 
all  the  time  aforesaid,  have  usurped  and  still 
do  usurp,  within  tbe  state  of  Florida,  and 
within  the  Jurisdiction  of  this  court  And 
the  Attorney  General  aforesaid  of  the  state 
aforesaid,  who  prosecutes  aforesaid,  upon  tbe 
relation  of  said  B.  F.  Moodle  and  said  city 
of  Lake  Cnty,  further  glvee  tbe  court  to  under- 
stand and  be  Informed  that  It  Is  claimed  or 
pretended  by  the  aaU  N.  P.  Bryan,  A.  I* 


Brown,  Nathaniel  Adams,  P.  K.  Tonge,  and 
T.  B.  King  that  the  said  University  under 
and  by  the  name  aforesaid,  the  Florida  Fe- 
male College,  the  Colored  Normal  College, 
and  the  Instltnte  for  the  Blind,  Deaf,  and 
Dumb,  so  unlawfully  assumed  to  be  managed 
and  controlled  by  them  as  aforesaid,  as  the 
board  of  control  or  state  board  of  control, 
are  InstitntionB  of  learning  In  the  state  of 
Florida,  created,  managed,  and  conducted  by 
the  state  ot  Florida,  through  tbem  as  tbe 
board  ot  control  or  state  board  of  control,  as 
public  officers  of  the  state,  and  supported  out 
ot  the  public  funds  ot  the  state,  and  that  they 
are  such  public  officers  ot  the  state  by  appoint- 
meat  of  the  Governor  under  and  by  virtue  of 
an  act  of  the  L^slature  of  Florida,  ap- 
proved June  5,  1006,  known  as  ^Chapter 
6384,  Laws  of  Florida,'  and  that  they  pre- 
tend and  purport  to  exercise  the  said  powers, 
functions,  privileges,  and  franchises  undor 
and  In  pursuance  of  the  said  act  But  the 
Attorney  (General  aforesaid,  prosecuting  as 
aforesaid  upon  the  relation  of  the  relators 
aforesaid,  avers  that  tbe  said  act  Is  in  viola- 
tion of  the  Constitution  of  the  state  of  Flori- 
da and  the  Constitution  of  the  United  States, 
and  Is  void  and  of  no  effect  and  confers  no 
powers,  functions,  franchises,  or  privileges 
upon  them,  tor  that  by  act  of  Congress  of 
July  2,  1862,  the  fund  for  tbe  estabUsbli^ 
and  maintenance  of  the  Florida  Agricultural 
College  was  donated  by  tbe  government  of 
the  United  States  for  the  certain  purpose 
therein  expressed  as  follows,  to  wit:  'To 
teach  sach  branches  of  learning  as  are  re- 
lated to  agriculture  and  the  mechanic  arts, 
without  excluding  other  scientific  and  classi- 
cal studies,  and  including  military  tactics,  in 
order  to  promote  the  liberal  and  practical 
education  6t  the  industrial  classes  In  the 
several  pursuits  and  professions  of  life' — and 
the  act  of  tbe  Legislature  (section  279  of  the 
Revised  Statutes  of  Florida)  In  words  ac- 
cepted said  donation  for  the  same  purpose; 
and  for  that  the  contract  then  and  there  and 
thereby  entered  Into  by  and  on  Uie  part  of 
the  state  of  Florida  with  the  government  of 
the  United  States,  and  the  act  of  'Gongresa 
upon  the  subject  wblcb  Is  the  supreme  law 
of  the  land,  requires  the  said  state  to  use  the 
Bald  funds  for  the  maintenance  of  a  college 
of  the  class  expressed  In  the  words  and  terms 
of  the  contract  created  In  the  transaction  ot 
the  said  donation  and  acceptance,  and  ac- 
cording to  the  terms  of  the  act  of  Congress, 
whereas,  under  tbe  requirements  of  tbe  said 
act  of  the  Legislature,  no  students  can  be 
admitted  to  said  Agricultural  Ooll^  except 
those  who  have  passed  a  satisfactory  exam- 
ination at  some  high  school  and  through  the 
twelfth  grade  as  now  established,  or  some 
other  institution  of  learning  having  on 
equivalent  of  Instractlon  to  the  twelfth  grade, 
which  excludes  the  persons  and  classes  for 
whom  said  provision  of  said  act  of  Got^rress 
was  made,  so  that  the  said  act  is  void  as 
impairing  the  obligation  of  the  contract  and 
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^as  conflicting  witb  the  said  act  of  Consress; 
-and  also  for  that  the  said  act  impalra  the 
obligation  of  the  coDtract  of  the  state  of 
Florida  with  the  people  who  donated  to  the 
board  of  trustees  of  the  Florida  Agricultural 
Oollege,  who  were  agents  of  the  state  for  the 
.purpose  of  locating  said  college,  f 15,000  and 
100  acres  of  land  in  conBlderation  of  the 
location  of  the  Agricultural  College  at  Lake 
City,  as  hereinbefore  mentioned,  in  that  the 
said  act  provides  for  the  removal  of  the 
Florida  Agricultural  College  from  Lake  City, 
without  any  cause  for  such  removal,  and 
Also  takes  from  them  their  property  in  the 
.premises  without  due  process  of  law;  and 
for  that  It  is  provided  by  section  1,  article 
^  of  the^  Constitution  of  the  state  that  the 
legislative  authority  of  the  state  shall  be 
vested  in  a  Senate  and  a  House  of  Repre- 
sentatives, which  shall  be  designated  the  'Leg- 
islature of  the  State  of  Florida*  whereas  In 
-and  by  the  said  act  the  Legislature  has  at- 
tempted to  delegate  Its  powers  of  making 
laws  In  the  matter  of  the  removal  of  the  said 
Florida  Agricultural  College  and  the  location 
of  the  University  thereby  created,'  the  said 
Institution  having  been  located  by  law  (sec- 
tion 289,  Revised  Statutes  of  Florida) ;  and  for 
that.  In  the  said  act  of  Congress  donating  to 
the  state  the  said  fund  for  the  establishment 
and  maintenance  of  the  Florida  Agricultural 
Collie,  and  in  the  act  of  the  Florida  Leg- 
islature accepting  the  same,  It  Is  provided  that 
military  tactics  shall  be  taught  In  the  said 
college,  and  whereas.  In  and  by  the  said  act 
of  the  Legislature  (chapter  6384)  It  is  pro- 
vided that  military  tactics  shall  only  be 
taught  In  the  University,  including  the  Agri- 
cultural College,  In  the  event  It  shall  be  so 
-determined  by  the  said  Joint  hoard  therein 
mentioned;  and  for  that  in  and  by  the  Con- 
stitution of  the  state  of  Florida  the  disgnall- 
flcatlons  of  persons  for  office  in  said  state  and 
the  powers  of  the  Legislature  to  enact  laws 
excluding  persons  from  offices  in  said  state 
are  prescribed  and  limited,  but  it  Is  provided 
In  and  by  the  said  act  (chapter  53^)  that  the 
Iward  of  control  therein  and  thereby  pro- 
vided for  shall  consist  of  five  citizens  of  the 
state,  one  from  East  Florida,  one  from  South 
Florida,  one  from  West  Florida,  one  from 
Middle  Florida,  and  one  from  Middle  South 
Florida,  who  shall  have  been  residents  and 
-citizens  thereof  for  a  period  of  at  least  ten 
years  prior  to  their  apiwlntment,  and  that  no 
member  of  said  first  board  should  be  ap- 
pointed from  any  county  in  which  any  of 
the  institutions  named  In  said  act  were  lo- 
cated, and  no  appointment  upon  such  board 
shall  ever  be  made  from  any  county  In  which 
an  institution  created  by  the  act  may  or 
might  be  located  or  situated,  which  provisions 
are  contrary  to  and  in  violation  of  the  Con- 
stitution of  said  state;  and  for  that  It  is  pro- 
vided by  section  25,  article  3,  of  the  Con- 
stitution of  the  state  of  Florida  that  the  Leg- 
islature shall  provide  by  general  law  for  in- 
corporating each  educational,  agrloaltural, 


mechanical,  transportation,  mercantile,  and 
other  useful  companies  or  associations  as 
may  be  deemed  necessary,  but  it  shall  not 
pass  any  special  law  on  any  such  subject,  and 
any  such  special  law  shall  be  of  no  effect, 
provided,  however,  that  nothing  therein  shall 
preclude  special  legislation  on  subjects  as  to 
a  university  or  the  public  schools,  or  as  to  a 
ship  canal  across  the  state,  whereas  the  said 
act  contains  special  legislation  on  subjects 
forbidden  by  said  section  of  Constitution,  to 
wit,  the  Florida  Female  College,  the  Institute 
for  the  Rllnd.  Deaf,  and  Dumb,  the  Colored 
Normal  School,  and  other  institutions  not 
connected  with  the  University,  the  public 
schools,  nor  a  ship  canal  across  the  state;  and 
for  that  it  is  provided  by  section  3,  article 
12,  of  the  Constitution  of  the  state  of  Florida 
that  the  Gtovemor,  Secretary  of  State,  Attor- 
ney Geieral.  State  Treasurer,  and  Superin- 
tendent of  Public  Instruction  shall  constitute 
a  body  corporate  to  be  known  as  the  'State 
Board  of  Education  of  Florida,'  and  It  is 
provided  in  and  by  said  act  (chapter  33Si) 
that  the  said  board  shall  for  certain  purposes 
therein  mentioned,  to  wit,  the  location  of  the 
several  institutions  therein  provided  for,  and 
other  purposes,  be  a  Joint  board  with  the 
board  of  control  provided  for  in  and  by  the 
said  act,  which  provision  attempts  to  Increase 
the  number  of  the  state  board  of  education 
and  to  add  other  persons  thereto,  and  to  in- 
termingle outside  persons  with  a  constitution- 
al board,  and  to  have  an  outside  board  act 
as  a  part  of  a  constitutional  board,  to  hare 
said  constitutional  board,  to  wit,  said  state 
board  of  education,  act  as  a  Joint  board  con- 
trary to  the  Constitution  of  said  state,  and 
it  is  also  provided  In  and  by  said  section  3, 
article  12,  of  the  Constitution  of  the  state  of 
Florida  that  the  said  state  board  of  education 
shall  have  management  and  Investment  of 
all  state  school  funds,  under  such  r^ulatlon 
as  shall  be  provided  by  law,  and  such  super- 
vision of  schools  of  faigh»  grades  as  the  law 
shall  provide,  whereas  It  Is  provided  In  said 
act  that  the  board  shall  have  supervision  of 
the  board  of  control  therein  provided  for  In 
the  management  and  conduct  of  the  several 
Institutions  therein  and  thereby  provided  for, 
which  said  Institutions  are  not  part  of  the 
system  of  public  free  schools  of  the  state,  and 
in  conflict  with  the  limitation  upon  the  pow- 
er of  the  Legislature  to  add  to  or  Increase 
the  powers  and  duties  of  the  state  board  of 
education  of  Florida  in  matter  unconnected 
with  tbelr  constitutional  Jurisdiction;  and 
for  that,  it  is  provided  for  In  section  14,  ar- 
ticle 12,  by  the  Constitution  of  the  state,  that 
the  Legislature  at  its  first  session  shall  pro- 
vide for  the  establishment,  maintenance,  and 
management  of  such  normal  schools,  not  to 
exceed  two,  aa  the  Interests  of  the  public 
education  might  demand,  and  that  thereafter 
the  L^slatnre  at  Its  session  held  in  1887,  by 
act  approved  on  May  31,  1887,  did  ratabllsh, 
and  have  until  the  passage  of  the  said  act 
maintained,  mch  normal  schooli^  one  estab- 
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llshed  at  Tallahassee  and  the  other  at  De 
Fnnlak  Springs,  and  whavas  It  Is  provided 
In  and  by  the  said  act  that  the  said  State 
Normal  School  established  and  located  at  De 
Fnnlak  Springs  be  disestablished  and  added 
to  the  TJnlTerslty  therein  proTlded  for,  as  a 
part  thereof;  and  for  that  it  Is  provided  In 
section  16,  article  3,  of  the  Constitution  of 
the  state  that  each  law  enacted  in  the  l^eglB- 
latnre  shall  embrace  bnt  one  subject  and 
matter  jwoperly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  the  title, 
and  whereas  the  said  act  is  in  conflict  there- 
with, and  is  Told  and  of  no  effect,  In  that 
the  same  contains  more  than  one  subject  and 
matter  properly  connected  tberewltli,  which 
several  and  divers  subjects  are  expressed 
both  in  the  title  and  body  of  the  act,  to  wit, 
(1)  a  Univ^ty  of  the  State,  (2)  the  Florida 
Female  College,  (3)  the  Institution  for  the 
Blind,  Deaf,  and  Dmnb.  at  St  Aoguatlne, 
Fla.,  (4)  the  State  Normal  School  for  Colored 
People  at  Tallahassee,  (5)  the  seminary  east 
of  the  Suwannee  Ttvet  at  Gainesville,  Florida, 
(6)  the  seminary  west  of  the  Suwannee  river 
at  Tallahassee,  Florida,  (7)  the  Xormal  School 
for  White  Stndehts  at  De  Funlak  Springs, 
Florida,  (8)  the  Normal  Stdiool  at  St  Peters- 
burg, Florida,  (9)  the  South  Florida  Military 
College  at  Bartow.  Florida,  (10)  the  provi- 
sions for  examination  for  the  public  free 
schools  and  high  schools  of  the  state,  (11)  the 
provisions  for  summer  schools,  (12)  appro- 
priation of  property  to  high  schools;  and  for 
that  the  said  act  (chapter  5384)  attempts  to 
Test  the  assets  and  property  of  the  Institute 
for  the  Blind,  Deaf,  and  Dumb  In  the  state 
board  of  education,  and  to  vest  the  control, 
poBsessIoD,  and  management  thereof  and  of 
said  Institute  In  said  board  of  control,  and  to 
authorize  the  joint  board,  consisting  of  the 
state  board  of  education  and  the  board  of 
control,  to  determine  as  to  change  of  loca- 
tion of  said  Institute,  and  to  do  every  other 
matter  or  thing  in  that  connection  necessary 
and  requisite  to  carry  out  the  purposes  of 
said  act.  In  violation  of  the  Constitution  of 
the  state  of  Florida  by  which  said  Institute 
for  the  Blind,  Deaf,  and  Dumb  Is  made  and 
declared  to  be  a  public  Institution,  jurisdic- 
tion and  supervision  of  whicb  Is  by  said  Con- 
stitution given  to  and  vested  In  the  board 
of  commissioners  of  state  Institutions;  that 
the  Florida  Agricultural  College  was  located 
at  Lake  City,  in  said  state,  heretofore,  to  wit, 
In  the  year  1883,  buildings  therefor  were  con- 
■tructed  in  the  year  1SS4,  and  said  college 
was  opened  for  the  reception  of  students,  to 
wit  In  September,  A.  D.  1884.  and  has  been 
in  operation  ever  since,  that  the  name  of  said 
college  was  subsequently  changed  to  the  Uni- 
versity of  Florida,  that  said  Florida  Agri- 
cultural College  was  permanently  located  at 
Lake  City  In  pursuance  of  law  for  a  valuable 
consideration,  to  wit  one  hundred  acres  of 
land  and  fifteen  thoasand  dollars,  paid,  de- 
livered, and  conveyed  as  provided  by  law.  to 
wit;  to  the  tmetees  of  said  college  aa  provided 
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by  law.  and  that  the  coll^  buildings  were 
constructed  on  said  land,  and  thh  main  build- 
ing was  constructed  with  said  money  without 
cost  to  the  state;  that  of  the  said  funds  so 
paid  for  tbe  location  of  said  college  tbe  re- 
lator F.  B.  Moodle  contributed  a  considerable 
amount  to  wit  four  hundred  and  ninety  dol- 
lars, and  Fred  L.  Stringer,  as  trustee  of 
the  University  of  Elorida  and  a  member  of 
the  board  of  said  Institution  la  deprived  of 
his  said  office  by  the  aald  acts  and  doings  of 
the  said  board  ot  control  or  pretoided  board 
of  control  as  hereinbefore  stated;  that  said 
act  (chapter  5384)  provide  that  if  said 
boards  shall  not  select  the  abolished  Institu- 
tion located  at  I^e  City  as  one  of  the  places 
for  the  location  of  one  of  said  Institutions 
provided  for  by  said  act,  then  the  said  state 
board  of  education,  out  of  the  assets  and 
property  coming  to  it  from  the  said  abolished 
institution  at  that  place,  shall  refund  to  the 
said  dty  of  Lake  Cnty  the  fifteen  thousand 
dollars  and  the  one  hundred  acres  of  land 
donated  Lake  City  to  the  said  Inatltutlon 
upon  its  eBtabllshmoit  at  that  place;  that 
said  boards  have  not  selected  aald  location 
at  lAke  Clt7  as  one  of  the  places  tor  the 
location  of  one  of  said  InstltntlGns  provided 
for  by  nid  act»  bnt  have  located  all  of  them 
elsevbwe^  and  not  In  Lake  City,  nor  In  fbe 
county  of  Goinmbla,  In  which  Lake  City  Is 
situated,  and  said  city  of  Lake  City  has  an 
intareat  nnder  aald  act  of  tibe  Legislature 
(chapter  6384)  In  the  matter  of  the  warrant, 
authority,  and  right  of  the  said  persona  act- 
ing as  members  of  the  board  of  control  or 
the  state  board  of  control  to  bold  and  nse 
the  said  offlcea  aa  aforesaldt  and  as  aald 
Iroard  of  control  or  state  board  of  ctmtrol  to 
exercise,  xwe,  and  perform  the  franchises, 
privileges,  Ubertles,  powers,  and  functions 
aforesaid. 

"WbereiQKm  the  said  Attorney  General,  for 
the  said  state  and  In  tbe  name  and  by  the  au- 
thority thereof,  prays  the  consideration  of  the 
court  h«e  In  the  premises,  and  due  process 
of  law  In  thla  behalf  to  N.  P.  Bryan,  A.  L. 
Brown,  Nathaniel  Adams,  P.  K.  Yonge.  and  T. 
B.  King  to  answer  to  the  said  state  by  what 
warrant  or  authority  of  law  they  claim  to  ex- 
ercise offices,  franchises,  Ubertles.  and  powers 
aforesaid. 

"W.  H.  Ellis,  Attorney  General  of  Florida. 

"A.  J.  Henry,  Cooper  &  Cooper,  and  M.  M. 
Scarborough,  Attom^s  for  Relators,  Acting 
by  Authority  of  said  Attorney  General." 

On  the  23d  day  of  November,  1905,  the  fol- 
lowing amendment  to  the  information  was 
filed  and  treated  as  a  part  thereof  by  the 
respective  counsel: 

"The  defendanta  and  their  attorneys  will 
please  take  notice  that  upon  the  hearing  of 
the  said  cause  the  following  grounds  of  un- 
constitutionality of  the  said  atetute  of  tbe 
said  Btete  (chapter  6884)  will  be  argued,  aa  well 
as  the  other  grounds  of  unconstitutionality  of 
the  said  act  made  or  raised  In  aald  Informa- 
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tttm;  said  groimda  bemHn  spedflcally  men- 
tioned being: 

"(1)  That  the  L^Blature  has  att^pted  to 
delegate  its  legislative  power  to  tbe  said 
boards  of  education  and  control  In  and  as  to 
each  and  all  of  the  several  matters  and  snb> 
iects  covered  by  said  act 

"(2)  That  said  act  seeks  to  create  an  oflke, 
to  wit,  the  office  of  member  of  the  board  of 
c<nitrol,  or  state  board  of  ccmtrol.  the  Incum- 
bent of  which  may  be  removed  by  the  Govern- 
or, contrary  to  the  Constltntlon  of  the  state, 
under  which  such  officers  should  only  be  re- 
moved by  and  with  the  consent  of  the  Senate 

"(S)  That  the  Incorporatlott  of  the  Florida 
Agricultural  College  Into  the  University  of 
tiie  State  of  Florida  Is  not  contained  in  or 
covered  by  the  title  of  the  act 

"(4)  That  the  declaration  that  the  property 
of  the  Florida  .^rlcultural  GoU^  is  the 
property  of  the  state  is  not  a  le^slatlve,  but 
a  Judicial,  act,  and  is  an  encroachment  of  the 
L^llslature  upon  the  functions  of  the  Judi- 
ciary. 

"(5)  That  the  act  is  a  revision  of  all  the 
statutra  of  the  state  on  the  subjects  of  the 
various  acboole  and  colleges  of  the  stete  above 
the  grade  of  omimon  firee  schools,  and  does 
not  re-«iact  and  publish  at  length  any  of  the 
said  laws,  except  section  268  of  the  Revised 
Statutes." 

On  the  23d  day  of  November.  1906,  which 
was  the  return  day  fixed  by  this  court  In  its 
order  granting  leave  to  file  the  information, 
the  reepondente  filed  the  following  demurrer 
to  the  intormation,  and  also  moved  to  quash 
the  information  iqun  the  same  grounds  set 
forth  in  the  demurrw : 

"Now  come  N.  P.  Bryan,  A.  L.  Brown,  Na- 
thaniel Adams,  P.  K.  Tonge,  and  T.  B.  King, 
as  the  state  board  of  control,  sought  to  be 
made  respondents  herein,  and  In  obedience  to 
the  rule  Issued  herein  to  show  cause,  and 
for  grounds  of  demurrer  to  the  Information 
In  the  nature  of  quo  warranto  filed  herein, 
show  as  follows: 

"(1)  The  ofl3ce  from  which  the  aald  re- 
spondents are  sought  to  be  ousted  is  a  public 
ofQce  essentially  goTernmental  In  its  charac- 
ter, and  an  Information  in  the  nature  of  a 
quo  warranto  to  oust  therefrom  the  incum- 
bents thereof  can  be  instituted  only  on  the 
relation  of  the  Attorney  General. 

**<2}  The  information  herein  has  been  set 
on  foot  on  the  relation  of  others  than  the 
Attorney  General  of  the  state  of  Florida. 

"(3)  Said  Information  shows  that  it  was 
filed  by  leave  of  this  coTirt,  which  has  no 
authority  to  grant  leave,  or  withhold  leave, 
to  file  the  same.  Such  an  information  con 
only  be  filed  by  the  Attorney  General,  who 
in  filing  it  must  act  by  himself,  upon  his 
own  initiative  and  without  co-operation  with 
others,  under  bis  oath  of  office  and  his  sense 
of  reaponsibillty  to  the  sovereign^  which 
creates  the  office  and  controls  Its  Incumbency. 

"(4)  The  information  assails  as  unconstitu- 
tional the  l^slatlve  act  (chapter  5384)  undor 


whid)  tlw  said  state  board  of  eontrol  to 
created,  and  Its  object  Is  to  dissolve  aaUK 
corporation.  Said  corporation,  even  if  no 
more  than  a  de  facto  cwporatUm,  is  a  neo 
essary  party  herein,  and  is  not  impleaded 
or  soui^t  to  be  impleaded  hoeto. 

"(6)  Said  information  cbargee  tlutt  respondp 
ents  have  wrongfully  exerdsed  and  are 
wnmgfully  exercising  Jointly  wltih  the  state 
board  of  education  the  power  to  permanently 
locate  the  Unlvertity  of  Florida  and  other 
Institutions  thw^  named ;  and  yet  tiie  Mate 
board  of  education,  whose  official  action 
is  thus  sought  to  be  impeached.  Is  not  made 
a  party  to  this  proceeding; 

"(6)  The  information  does  not  lie.  because 
the  l^al  existence  of  the  office  of  the  state 
board  of  control  as  a  public  office  capable 
of  being  Intruded  into  or  usurped  is  assailed 
upon  the  sole  ground  that  the  legislative  act 
creating  It  is  unconstitutional ;  and  tlie  right 
of  the  defendants  to  legally  exercise  the  func- 
tions they  are  diarged  with  Illegally  ex- 
ercising, is  assailed  sol^  upon  the  ground 
that  sadi  office  as  a  public  office  does  not 
exist 

"(7)  The  reepondente  herein  sought  to  be 
ousted  are  not  charged  with  'IntrudiiUE  Into 
or  usurping  a  public  office.*  Tta^  are  char- 
ged merely  with  "having  exercised  and  used 
witiwut  warrant  of  law  the  office  and  the 
functions  and  the  powers  of  the  board  of 
control  also  known  and  described  as  the 
"State  Board  of  Oontrol."  *  And  there  Is  no 
statute  In  this  stete  enlargli^  the  functions 
of  an  Information  of  quo  warranto,  or  those 
of  an  Inftnrmation  In  the  nature  of  a  qno 
warranto,  so  as  to  embrace  the  acts  so 
charged. 

"(8)  An  information  In  the  nature  of  a 
quo  warranto  does  not  lie  to  try  the  Tigbt 
to  an  office  othor  than  a  legally  recognized 
public  ofllce. 

"(9)  Ghaptw  68S4  of  the  Laws  of  Florida, 
assailed  as  unconstitutional,  Is  not  obnoxious 
to  the  constitutional  provisions  set  forth  in 
the  information. 

"Wherefore,  and  for  divers  other  reasons 
apparmt  on  the  face  of  said  information,  the 
said  defendante  demur  thereto,  and  pray  tlie 
Judgment  of  this  court  12iat  said  rule  to  show 
cause  be  discharged." 

A.  J.  Henry,  Cooper  &  Cooper,  and  M.  H. 
Scarborough,  Jr.,  for  relators.  A.  W.  Cock- 
rell  &  Son,  H.  H.  Buckman,  and  Fred  T. 
Itfyers,  for  respondents. 

SHACKLBFORD,  C.  J.  (after  stating  the 
facts).  The  first  eight  grounds  of  the  demur- 
rer Interposed  by  the  respondente  to  the  Infor- 
mation atteck  the  form  thereof  and  question 
whether  or  not  the  same  has  been  properly 
brought  or  will  lie.  Our  attention  has  been 
called  by  the  respective  counsel  to  a  numb» 
of  authorities  bearing  upon  these  grounds, 
and  we  have  had  the  benefit,  not  only  of  care- 
fully prepared  briefs  relatli^  thereto,  but 
of  elaborate  oral  arguments  as  well.  Al- 
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tbovgh  tbese  points  are  replete  wllli  Interest,  - 
and  we  appreciate  the  able  and  thorough 
manner  in  wbtdi  tlwy  have  been  presented  to 
US  by  the  respectfTe  counsel,  we  have  de- 
termined that  no  extended  dlBcnBsion  there* 
of  by  OS  ts  ^ther  advisable  or  necessary,  ee- 
pedally  so  since  counsel  for  thB  respondents, 
while  ralsioB  and  strenuously  arguing  these 
points  of  practice  and  procedure,  hare  ie> 
quested  us,  in  the  event  the  act  is  sustained, 
to  render  a  dedsltm  upon  the  molts  of  the 
case,  and  fbr  the  fnrOier  reason  that  an  fx- 
amlnatlon  of  tiiese  polnte  has  led  to  an 
laTestl^tlon  of  the  entire  cue  presented  by 
the  record;  and  as  it  has  been  argued  by 
counsel  and  we  have  reached  a  condusltm 
Uiereon,  therefwe  we  have  decided  to  dls> 
p<»e  of  the  case  on  Ite  merits,  with  only  a 
brief  reference  to  these  preliminary  matters. 
Jac&BonTllle  Electric  Ugbt  Go.  v.  Oily  of 
jat^ksonTlUe^  86  FU.  220,  text  2S2,  18  South. 
677, 51  Am.  8t  Bep.  24,  80  L.  R.  A.  54a 

As  we  said  In  our  Advisory  (pinion  to  the 
Governor,  48  Fla.  — »  89  South.  63,  text  64: 
"Tb»  duties  to  be  performed  tqr  audi  board 
[the  stete  board  of  control]  are  important 
and  essentially  govemnmtal  In  character. 
The  office  is  continuous  and  pwmanen^  and 
remains  to  be  filled,  though  the  tncumbento 
may  die  xxt  resign."  It  necessarily  tollowa, 
then,  as  was  said  by  this  court,  speaking 
through  Mr.  Justice  Westoott,  in  the  very 
able  and  exhaustive  opinion  rendaed  by  him 
In  Stete  v.  Oleason,  12  Fla.  180^  text  224  et 
seq.: 

*'An  Information  in  the  nature  of  a  quo 
warranto  may  be  filed  at  the  discretion  of  the 
Attorney  General  In  a  case  of  this  character. 
The  proper  process  Issues  on  -  demand  of 
the  proper  officer  of  the  stete  as  a  mattar  of 
course^  and  there  is  no  more  necemlty  for  an 
application  to  this  court  tsa  this  writ  than 
there  would  be  tor  a  summons  In  a  circuit 
court  when  the  stete  is  about  to  commence 
an  action  of  debt  against  one  of  ba  debtors. 
No  reas(Hi8  are  offered  wl^  the  writ  should 
issue,  no  Information  is  communicated  by  af- 
fidavit or  otiierwise,  and  there  Is  no  powor  in 
this  court  to  refuse  Issuing  the  writ  Why 
ask  leave?  It  Is  the  admission  that  this 
court  has  a  discretion,  whereas  none  Is  con- 
ceived to  exist'  Stete  v.  Insurance  Oo.,  8 
Ma  881. 

"Under  the  laws  of  this  stete  the  Attorn^ 
General  is  as  much  the  reprwntatire  of  the 
stete  of  Florida  in  the  Supreme  Court  as  the 
king's  Attwn^  General  Is  his  nvres^tetive 
in  the  Court  of  King's  Bench;  Indeed,  more 
so,  as  in  the  Court  of  King's  Bendi  there  are 
for  certeln  causes  repreaentetives  of  the  king 
other  than  tiie  Attorney  General,  while  her& 
it  Is  his  sole  duty  to  'appear  in  and  attend 
to,  in  behalf  of  the  stete,  all  suite  or  prosecu- 
tions, (dvil  or  criminal,  or  In  equity,  In  whicn 
the  state  may  be  a  party,  or  In  any  wise  In- 
terested, In  the  Supreme  Court  of  this  stete^' 
Acta  1845.  p.  6,  c.  2. 

"The  office  of  Attorney  General  li^  In  many 
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respecte,  judicial  in  ite  ciiaracter,  and  he  la 
clothed  with  a  considerable  discretion.  The 
apprt^ato  and  propo-  function  of  courts  is 
to  hear  causes  that  the  citizen  of  the  stete 
may  see  pnq^er  to  institute,  and  1h«re  are  but 
tow  cas»  In  wMch  th^  can  exercise  a  dis- 
cretion to  refuse  to  Iiear  than.  The  Attorney 
General  being  totimately  assodatod  with  the 
other  departmente  of  the  government  being 
as  well  the  proper  legal  adviser  of  the  execu- 
tive as  the  l^islative  department  of  the  gov- 
erment  It  is  highly  proper,  whenever  the 
rl^t  to  a  public  <^ce  is  to  be  tried,  that  he 
should-  be  Clothed  with  a  dlscretitm  In  the 
premises,  which  should  be  exerdsed  at  least 
Independeitly  of  the  courte  in  actitms  of  this 
diaracter.  A  careful  review  of  the  cases  in 
ti»  books  will  show  that  the  recwds  disclose 
tiiat  to  almost  every  case  of  this  kind  there  Is 
more  or  less  political  feeing,  and  the  case 
at  bar  discloses  no  less,  and.  Indeed,  much 
more,  of  this  than  Is  usuaL  Is  It  to  be  said 
that  it  Is  ft  function  appn^riate  to  a  court  to 
weigh  the  motives  of  contending!  political 
toctiona,  examine  into  thdr  various  political 
theories  attempt  to  entor  into  their  breastf, 
and  determine  motlvesT  Are  tliey  to  meas- 
ure with  microscopic  analysis  and  ascertain 
whether  there  Is  passion  and  prejudice,  and, 
after  ascertelnlng  that  th«re  is,  to  fix  by 
Judidal  determination  just  how  much  of  each, 
or  either,  or  both,  is  necessary  to  remove  a 
case  from  judicial  scrutiny? 

"The  court  cannot  criticise  the  motives  of  a 
party  acting  as  an  officer.  It  may,  in  some 
cases,  exercise  a  dlsoretlon  where  a  relator 
clothed  with  no  offldal  discretion  asks  ite 
aid.  In  him  are  -vested  no  public  r^hts,  no 
govemmoital  discretion,  and  be  seeks  a  Judi- 
dal tribunal  as  an  indlvldnal,  and  should  not 
be  permitted  to  inquire  Into  righte  to  fran- 
chise unless  the  public  good  la  promoted 
thereby. 

'TTbis  discretion  Is  vested  In  the  Attorney 
General;  If  he  exercises  It  Improperly,  there 
Is  another  tribunal,  the  people,  or  their 
grand  Inquest  the  Assembly,  to  punish  him." 

Also  see  Boblnson  t.  Jones,  14  Fla.  266; 
State  T.  Jones,  16  Fla.  806;  Lake  v.  Palm«, 
18  Fla.  601,  text  500  et  seq.;  State  v.  An- 
derson, 26  Fla.  240,  text  291  et  seq.,  especial- 
ly 263,  8  South.  1;  Buckman  v.  State,  84 
Fla.  48,  text  66  et  seq.,  15  South.  697,  24 
li.  B.  A.  80& 

The  stetutee  now  in  force  relating  to  the 
Institntlon  of  proceedings  upon  write  of  quo 
warranto  to  this  state  are  found  to  the  Be- 
vlsed  Stetntes  of  1892,  and  are  as  followB: 

"Sec.  1781.  Power  of  Court  to  Make  Par- 
ties.— ^In  all  proceedings  upon  Tirtts  of  qao 
warranto,  or  upon  Information  In  the  nature 
of  such  write,  or  In  civil  actions  tostltnted  to 
obtain  the  remedies  obtainable  by  such  pro- 
ceedings, where  the  Attorney  General  In- 
stitutes tbe  action  and  does  not  make  all  the 
persons  claiming  title  to  the  office  parties. 
It  shall  be  withtn  the  power  of  the  court  to 
make  parties  defendant  of  all  posons  claim* 
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Ini:  the  office  and  not  made  parties  by  tbe 
Attorney  Oenerat.  But  tbe  said  persons  so 
desiring  to  be  made  parties  eball  be  re- 
Qolred  to  set  forth  by  petition  nnder  oath 
a  prima  facte  case  of  right  and  title  to  the 
office  before  tbe  court  can  be  required  to 
make  Ibe  order,  and  to  give  seoDriQr  to  the 
satisfaction  of  the  court  for  tbe  payment  of 
all  costs  which  may  be  awarded  against 
them. 

"Sec  1782.  Right  of  Claimant  npcm  Re- 
fusal of  Attorney  OenenU^Any  person 
claiming  title  to  an  office  which  la  exercised 
by  another  sball  hare  tbe  rigbti  iqjon  re- 
fusal by  the  Attorney  General  to  Institute 
proceeUngB  In  tbe  nanw  of  the  State  upon 
such  dalman^s  relation,  ov  iqmn  tbe  Attor- 
ns Oenorars  refusal  to  file  a  complaint  set 
ting  fcnrth  his  name  as  tbe  poson  tigbtfuHy 
entitied  to  the  office,  to  file  an  information, 
or  Institute  ftn  action  in  the  name  of  the 
state  against  tbe  person  exercising  Itie  office^ 
setting  up  Ub  own  claim.  In  this  caee^  the 
court  Is  autborlaed  and  required  to  determine 
the  right  of  tbe  claimant  to  the  office  if  be 
60  desires.  However,  in  tills  as  well  as  In 
all  otba  proceedings  of  this  character,  no 
person  shall  be  adjudged  ratitied  to  bold  an 
office  except  upon  full  proof  of  his  titie  to 
tbe  office." 

It  IB  unoecesBary  for  us  to  dlscoes  the 
ctiangeB  which  have  been  made  In  our  stat- 
utes since  the  opinion  in  State  t.  Gleason, 
supra,  waB  rendered.  Suffice  it  to  state,  as 
was  said  by  this  court  in  the  State  y. 
Anderson.  26  Fla.,  text  251,  8  South.  3,  in 
referring  to  the  case  of  State  t.  Oleason, 
si^ra:  **Tbere  is  nothing  in  our  Jurisdiction 
as  defined  by  tbe  present  Constitution  (18S6) 
that  renders  the  above  decision  Inai^Ucable 
or  without  controlling  authority  now."  We 
would  add  that  none  of  the  changes  made 
in  our  statutes  since  that  decision  was  ren- 
dered tiave  lessened  or  impaired  its  force  or 
applicability  upon  the  points  now  under 
consideration.  It  still  remains  not  only  the 
leading  case  In  this  court  upon  the  subject  of 
proceedings  upon  writs  of  quo  warranto, 
but  as  was  admitted  by  tbe  respective  coun- 
sel. If  we  understood  them  correctly,  one  of 
the  leading  cases  in  the  United  States.  It 
Is,  then,  the  settied  law  In  this  state,  as  it 
was  at  common  law,  that  "an  Information 
In  the  nature  of  a  quo  warranto  may  be 
filed  at  the  discretion  of  the  Attorney  General 
In  a  case  of  this  character,"  and  that  "there 
is  no  more  necessity  for  an  application  to 
this  writ  tiian  there  would  be  for  a  summons 
in  a  circuit  court  when  the  state  is  about  to 
commence  an  action  of  debt  against  one  of 
her  debtors."  State  v.  Oleason,  12  Fla.. 
text  224,  225;  State  v.  Anderson,  26  Fla. 
text  253,  8  South.  1.  "This  discretion  la  vest- 
ed in  the  Attorney  Oenerat  If  he  zeroises 
it  improperly,  there  is  another  tribunal,  the 
people^  or  their  grand  Inquest,  the  Assnablyt 


to  punish  blm."  State  T.  Oleason,  IS  FUu, 

text  226. 

Upon  the  Attorney  Q^ieral,  then,  rests  the 
responsibility  for  tbe  ffilng  of  this  Informa- 
tion, for  its  form,  nature,  and  contents.  In- 
cluding all  of  its  all^a^ons.  This  anthority 
and  responsibility  so  vested  in  blm  cannot  be 
delegated  by  htm  to  any  person  or  persons, 
or  evea  cast  upon  this  ooort  Bee  Sh<ntt^ 
Information]^  Mandamus  and  PnAlbltlon 
CAm.  Od.,  Heard)  *112  et  seq.,  and  ao- 
tborities  cited  in  notes ;  2S  Amer.  &  Eng.  Ency. 
Law  (2d  Bd.)  601  et  seq.,  and  authorities  dtr 
ed  in  notes;  17  Bnc7.  of  PL  &  Fr.  428;  441, 
442,  444,  448,  and  notes;  High's  Bxtraordl- 
naiy  Remeffles  (fiO.  Bd.)  |  697,  and  notes;  1 
Spelling's  Injunctions  and  Other  Bxtraordi- 
nary  Remedies  (Sd  Bd.)  |  1^  et  seq.,  and 
notes.  It  would  seem  that  the  isfoper  prac- 
tice in  a  proceeding  of  this  character  la  to 
institute  it  In  the  name  of  tbe  state  upon 
tbe  relatitm  of  the  Attorney  OenoraL  Btete 
T.  OlMStm,  supra. 

The  requirement  in  section  87  of  artide 
S  of  the  Cwutitution  of  1885,  being  fn  sub- 
stance tlM  same  as  tiie  one  in  force  at  tbe 
time  the  decision  in  State  ▼.  Oleascn,  8iq;>ra. 
was  rendored,  is  as  f(^ow8:  **Ttae  style  ot 
all  process  shall  be  The  Stete  ot  Florida,' 
and  all  prosecutions  shall  be  conducted  In 
the  name  and  by  the  authtwlty  of  tbe  stete." 

We  shall  treat  this  Information  as  brought 
In  the  heme  of  the  stete  upon  the  relation  of 
the  Attorney  Oeneral,  though  to  a  somewhat 
informal  manner,  con^derlng  the  mention 
of  tbe  so-styled  relatOTB  as  mere  surplusage 
and  In  no  way  affecting  tbe  validity  of  tbe 
Informatifm,  nor  In  any  way  aflectteg  tbe 
absolute  control  of  the  case  by  tbe  Attorn^ 
General  In  his  official  capacity.  See  Bhortt's 
Information,  Haudamos  and  FrohlblUoa 
(Am.  Bd.,  by  Heard)  *112,  note  1 ;  Common- 
wealth v.  SWIer,  10  Mass.  290;  Ooddard  t. 
Smithett.  S  Gray  (Mass.)  116;  Commwi- 
wealtb  T.  Allen,  128  Mass.  806;  Attorney 
Goieral  v.  Adonal  Shomo  Corp.,  167  Mass. 
424, 40  N.  B.  762 ;  High's  Extraordinary  Rem- 
edies (8d  Bd.)  H  687.  708;  17  Kac^.  PL  ft 
Pr.  462. 

Aasumii^E,  then,  wltboat  furtiiar  discussion 
and  without  passing  upon  tbe  potnte  raised 
by  tbe  first  eight  groimds  of  tin  demarrer. 
that  tiie  proceedings  te  tbe  Instant  case  have 
beat  properly  InsUteted  and  tbat  tbe  Infior- 
matlon  is  in  snfikdently  ivopn  form  to  war- 
rant our  oonslderatlMi  ct  tb»  case  vn  Ite 
merits,  for  the  reasons  already  stated,  with- 
out mwe  ado,  we  4uun  to  the  ccmrideration 
of  the  merits. 

Tbe  ninth  and  only  remaining  ground  of 
the  demurrer  Is  tbat  'V^bapter  B884  of  the 
laws  of  Florida,  assailed  as  unconstltutI<maL 
Is  not  obnoxious  to  tbe  constitutional  pro- 
visions  set  forth  in  tbe  information." 

This  brings  us  face  to  face  with  tbe  act  te 
question,  and  we  must  determine  whether  or 
not  it  la  Buffideat  to  wltbstand  tbe  attack 
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made  upon  It  Id  the  Information  and  tbe  amend- 
ment filed  thereto  and  treated  by  the  respec- 
tlTe  counsel  as  forming  a  part  thereof.  This 
we  shall  now  proceed  to  do,  taking  up  for 
comdderatlon  the  grounds  of  attack  upon  the 
cmutitutloDallty  of  said  act  In  the  order  In 
which  they  apipoar  In  the  Information  and 
the  amendment  Before  doing  this,  how- 
ever, It  may  be  well  for  as  to  remanber  and 
bear  In  mind  throughont  this  discussion 
that  "no  rule  of  constltntlonal  construction 
is  better  settled  than  that  if  there  be  a  doubt 
whether  a  legislative  enactment  Is  strictly 
constitutional,  or  that  It  It  be  not  clearly  op- 
posed to  constitutional  restrictions,  tbe  courts 
will  not  hold  the  enactment  to  be  Invalid. 
If  the  courts  were  to  hold  otherwise  they 
wouH  become  mere  lawmakers,  undertaking 
to  place  obstacles  In  the  way  of  legislation 
which  had  not  been  plainly  placed  there  by 
the  people  In  framing  the  charter  Itself,  and 
deny  to  the  people  represented  In  the  Legis- 
lature a  power  they  had  not  denied  to  the 
leglBlatire  department."  Cheney  v.  Jones, 
14  Fla.  587,  text  607.  As  was  said  In  Holton 
T.  State,  28  Fla.  80S,  9  South.  716,  headnote 
2:  "A  liberal  rule  of  construction  should  be 
applied  when  the  constitutionality  of  legisla- 
tive enactments  Is  questioned,  and  every  rea- 
sonable doubt  should  be  resolved  in  favor  of 
the  constitutionality  of  tbe  act  assailed. "  Also, 
as  was  said  in  State  ex  rel.  Turner  v.  Hock- 
er,  86  Fla.  868,  text  86S  et  seq.,  18  South.  767. 
768 :  "In  passing  upon  the  cmistltutlonallty 
of  statutes  generally,  no  matter  from  what 
Btaudpolnt  the  attack  thereon  may  be  made, 
it  is  a  well-settled  and  cardinal  rule  that 
nothing  bat  a  clear  vlolatiOD  of  the  Gonstltu- 
tion  will  tMtll^  tbe  courts  bi  OTermling  the 
leglshitiTe  will ;  and  where  there  i«  a  reason- 
able doubt  as  to  tbe  constltationalltr  at  an 
ftct  It  must  be  teaolved  in  favor  of  ttae  act, 
and  it  ibonld  be  apheld.  It  ig  further  well 
settled  t3iat  conatltntional  provlBions  tot  the 
goromment  of  the  leglsIatiTe  department  In 
tbe  raiactment  ot  laws,  lite  those  quoted 
above^  are  mandatory,  and  that  it  is  ihe  duty 
of  the  courts  to  adjudge  tbe  law  Invalid  and 
void  In  cada  where  It  Is  clear,  b^ond  reaaon- 
able  doubt,  that  these  provislona  have  been 
violated  or  Ignored;  but  tiwae  provisions 
Bbonid  receive,  not  a  tedmlcal  ramstmctlon, 
but  a  reascnuble  one,  and,  lotAing  to  tlie 
evils  intended  to  be  remedied  ttiereby,  only 
ancb  legislative  acts  should  be  overtlirown  as 
an  clearly  and  obviously  offensive  in  tbelr 
qpirit  and  meaning.  Bee  the  numerous  cases 
cited  in  tbe  notes  to  Davis  v.  State,  61  Am. 
Dec.  881."  Also  see,  to  the  same  ^ect. 
County  Commissioners  of  Duval  County  v. 
Ctt7  of  JaacsonvIIIe,  36  Fla.  196,  18  South. 
889,  29  li.  B.  A.  416;  State  v.  Canfleld,  40 
Fla.  36,  28  South.  691,  42  U  B.  A.  72 ;  Web- 
ster T.  Powell,  86  Fla.  708,  text  71S  et  seq., 
18  South.  441;  State  a  rel.  Attomeiy  Gen- 
eral V.  Boms,  88  Fla.  867,  text  888,  21  South. 
290. 

Ha^iV  before  ns  these  prlndples,  whkh 
mmt  guide  us  in  our  investigation  and  de- 


termination, we  now  turn  to  the  gi'ounds  of 
objection  u^:ed  against  tbe  constltutionalll? 
of  the  act  in  question,  and,  as  a  matter  of 
convoilence,  we  shall  nimiher  the  grounda 
and  divide  them  into  s^arate  sections. 

1.  The  first  ground  alleged  In  the  Informa- 
tion against  the  constitutionality  of  the  act 
in  question  is  as  follows:  "That  the  said 
act  is  in  violation  of  the  Constitution  of  the 
State  of  Florida  and  the  Constitution  of  the 
United  States,  and  is  void  and  of  no  effect, 
and  confers  no  powers,  functions,  franchises, 
or  privileges  upon  them  [the  officers  named 
In  tbe  Information],  for  that  by  act  of  Con- 
gress  of  July  2,  1862,  the  funds  for  tbe  es- 
tablishing and  maintenance  of  the  Florida 
Aplcnltnral  Oollege  were  donated  by  tbe 
government  of  the  United  States  for  tbe  cer- 
tain purpose  therein  ^pressed  as  follows, 
to  wit :  'To  teach  such  branches  of  learning 
as  are  related  to  agriculture  and  the  mechan- 
ic arts,  without  excluding  other  scientific  and 
classical  studies  and  including  military  tac- 
tics In  order  to  promote  the  liberal  ana 
practical  education  of  tbe  Industrial  classes 
In  tbe  several  pursuits  and  professions  of 
life' — and  the  act  of  tbe  Legislature  (section 
279  of  the  Revised  Statutes  of  Florida)  In 
words  accepted  said  donation  for  the  same 
purpose;  and  for  that  the  contract  then  and 
tiiere  and  thereby  altered  Into  by  and  on  the 
part  of  tbe  state  of  Florida  with  the  govern- 
ment of  the  United  Stetes,  and  the  act  of 
Ooneress  upon  the  subject,  which  Is  the  su- 
preme law  of  the  land,  requires  the  said 
Btete  to  uqe  tbe  said  funds  for  the  maln- 
toiance  of  a  college  of  the  class  expressed 
in  the  words  and  terms  of  the  contract  creat- 
ed In  the  transaction  of  the  said  donation 
and  acc^>tance  and  according  to  the  terms 
of  the  act  of  Congress,  whereas,  under  the 
requlremente  of  tbe  said  act  of  the  Legisla- 
ture, no  student  can  be  admitted  to  aaid  Agri- 
cultural Collie  except  tbose  who  have  pass- 
ed a  satisfactory  examination  at  some  hlgb 
school,  and  through  the  twelfth  grade  as 
now  established,  or  some  other  Instltntion  of 
learning  having  an  equivalent  of  Instmctlon 
to  tbe  twelfth  grade,  which  ^eludes  the  per- 
sona and  classes  for  whom  said  provision 
of  said  act  of  Congress  was  made,  so  that  the 
said  act  is  void  as  Impairli^;  tbe  obllgatim 
of  the  contract  and  as  conflicting  with  the 
said  act  of  Oongreaa." 

Tbe  act  of  Congreaa  referred  to  In  ttae 
above  quotation  from  the  Information  Is 
found  in  Act  July  2, 1882,  c.  11KM2  Stat  008 
et  seq.,  2  Fed.  St  Ann.  800  et  seq. ;  but  we 
deem  It  umieceesary  to  copy  ttiis  act  here, 
for  tbe  reawm  that  the  same  was  extensively 
discussed  by  this  court  in  State  ez  reL  Att0P> 
n^  Genwal  v.  Knowles,  16  Fla.  077,  as  waa 
also  chapter  1766,  p.  4S,  of  the  Laws  of 
Florida  of  1870^  ot  which  tba^ftser  section 
279  of  the  Bevlsed  Stetutes  of  Flinlda  of 
1892  formed  a  part  In  tbo  statement  and 
(^pinion  in  this  ease  a  full  history  of  what 
was  due  under  ttila  act  of  Ooogreaa  tbe 
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state  of  Florida,  Indndins  all  tbe  amend- 
ments  to  chapter  1766  adopted  by  the  LeslB- 
latare  of  Florida,  1b  net  forth,  and  aa  to  these 
matters  we  content  ourselvefl  by  referxii^ 
to  Bald  dted  case.  There,  as  in  tbe  Instant 
case,  tbe  constltntloDallty  of  the  act  of  tbe 
Florida  Legtslatare  then  In  force  In  r^ard 
to  tbe  Florida  Asrlcultnral  College  was  as- 
salted,  largely  npon  the  same  grounds  which 
form  the  basis  of  attack  In  tbe  Instant  case. 
In  the  (^lidon  rmdered  therein  by  Mr.  Jus- 
tice Westcott  it  was  held  that  chapter  8045, 
p.  of  the  Laws  of  1877,  which  amended 
dutpter  1766,  p.  46,  of  tbe  liBws  of  1B70,  was 
not  nnconstltntlonal,  and  the  following  lan- 
guage on  page  616  et  seq.  was  osed  by  him. 

"Tbe  next  general  proposition  as  to  ttate 
Btatnte  Is  that  It  Impairs  the  obligation  of 
a  contract  The  statute  changes  tbe  trustees 
of  this  coll^  It  snbstitates  tbe  trustees 
named  In  the  act  of  1877  for  those  named  In 
the  act  of  1873,  as  tbe  act  of  1872  substituted 
those  named  In  it  for  those  mentioned  In  tbe 
act  of  1870.  Tbe  ground  upon  which  this 
view  is  based  Is  tbat  tbls  is  a  prlTSte^  not  a 
public,  corporation.  Tbe  corporation  Is  It- 
self founded  by  tbe  state  tbroogb  propoty 
derived  from  tbe  gormmient  of  the  United 
States.  These  trustees  are  made  by  tbls 
legislation  tbe  agents  of  tbe  state  to  collect 
and  disburse  property  appn^rlated  by  tbe 
general  goTwoment  to  tbe  state  for  a  pnblic 
purpose. 

"There  Is  not  and  never  was  any  private 
property  in  the  trustees  In  the  funds.  They 
were  derived  from  tbe  government  The 
founder  of  this  Institution  was  the  govern- 
ment of  .the  state  of  Florida,  and  the  prop- 
erty which  constituted  Its  basis  was  public 
mone^  of  the  state  of  Florida  derived  by  It 
from  tbe  government  of  the  United  States  In 
trust  for  the  establishment  of  an  Institution 
of  this  character. 

"It  never  was  the  purpose  of  the  state  of 
Florida  to  give  these  trustees  any  private 
right  to  this  property.  Throughout  the 
whole  legislation  they  are  shown  to  be  simple 
public  agents  to  manage  a  public  property. 
Tbe  only  right  they  have  to  It  Is  by  the 
legislation  of  the  state,  and  every  section  of 
tbese  acts  shows  tbat  It  was  founded  by  pub- 
lic funds  and  for  a  public  purpose.  Trustees 
of  University  v.  Winston,  6  Stew,  &  P.  (Ala.) 
23;  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wbeat  618.  4  L.  Ed.  629. 

"It  may  be  true  tbat  any  legislation  of  the 
state  appropriating  these  funds  to  any  other 
purpose  than  that  public  purpose  named  in 
the  act  of  Congress  might  have  been  In  bad 
faith;  but  that  Is  a  matter  which  does  not 
concern  these  trustees,  nor  does  this  fact 
change  the  nature  of  the  institution." 

It  will  be  borne  in  mind  that  the  cited 
case  was,  as  Is  tbe  Instant  case,  a  quo  war- 
ranto proceeding. 

We  are  of  the  opinion  that  there  Is  no 
force  In  this  (Ejection  and  that  it  Is  without 
merit  It  is  not  pointed  out  to  us  la  what 


manner  any  of  tbe  provlBlonB  of  the  act 
assailed  as  being  mioonatltntioual  defeats 
the  purpoees  of  tbe  act  of  Congress.  It  Is 
not  charged  directly  In  tin  lnformatl(m  tbat 
any  students  have  been  or  will  be  deprived 
of  tbe  right  to  recelre  the  bttidlta  of  a  college 
education  contemplated  by  the  a6t  of  Ocm- 
gress,  the  tltte  of  which  act  la  "An  act  donat- 
ing public  lands  to  the  several  states  and 
territories  which  may  ^ovlde  colleges  for 
the  benefit  of  agriculture  and  the  mechanic 
arts.'*  It  snrdy  cannot  be  eertonsly  am- 
tended  that  the  L^slatnre  has  not  tiie  right 
to  provide  proper  educational  qualifications 
for  admlsalui  to  the  college  so  created  by 
tbe  Legtslatare  under  tbe  provisions  of  tbla 
act  of  Congress.  Undoubtedly  some  judgment 
and  discretion  were  to  be  used  by  the  Legis- 
lature In  prescribing  ttieee  qnallflcations; 
otherwise,  bow  could  the  institution  in  ques- 
tion be  a  college?  As  a  matter  of  fact  tb« 
Legislature,  In  section  16.  c.  1766,  p.  48,  of 
tbe  Laws  of  1870,  brought  forward  Into  tbe 
Revised  Statutes  of  1892  as  section  293,  re- 
lating to  tbe  Florida  Agricultural  College, 
expressly  conferred  upon  the  faculty  thereof 
the  authority  to  "determine  the  basis  of  ad- 
mission" to  the  college,  thereby  recognizing 
tbe  fact  tbat  all  pupils,  regardless  of  age  oi 
quail  flea tlous,  were  not  entitled  to  admlsdon. 
This  provision  has  never  been  called  In  ques- 
tion, so  far  as  we  are  Informed,  but  baa  been 
silently  acquiesced  In  ever  since  Its  enact- 
ment If  the  faculty  could  be  left  by  tbe 
Legislature  unrestricted  In  determining  "the 
basis  of  admission,"  why  could  not  the  Legis- 
lature Itself  flx  tbls  basis,  as  It  did  In  the 
act  In  question?  Congress  certainly  did  not 
intend  that  a  state,  accepting  the  provisions 
of  the  act  and  establishing  a  college  there- 
under should  admit  thereto  any  children  who 
saw  fit  to  apply,  whether  In  tbe  kindergarten, 
primary,  or  whatsoever  department  in  de- 
fault whereof  tbe  contract  so  made  between 
Congress  and  the  state  would  be  Impaired 
and  the  act  of  Congress  thereby  violated. 
To  so  hold  would  be  an  utter  absurdity,  and 
yet  the  contention  of  the  relator  logically 
leads  to  this  reductlo  ad  absurdum.  But 
this  Is  not  all.  On  turning  to  chapter  1  of 
title  6  of  tbe  Revised  Statutes  of  1892,  em- 
bracing sections  225  to  267  Inclusive,  to  say 
nothing  of  the  various  acts  amendatory  that 
have  been  enacted  into  laws  since  the  adop- 
tion of  the  Revised  Statutes,  we  find  that  tbe 
state  of  Florida  has  made  most  ample  and 
liberal  provisions  for  her  public  schools,  so 
that  every  child  within  h^  borders  has  tbe 
opportunity  of  receiving  full  and  adequate 
pr^aratlon  for  admission  to  tbe  University 
of  the  State  of  Florida  created  by  chapter 
5384  of  tbe  Laws  of  1906,  which  act  la  here 
assailed  as  being  unconstltutionftL  Also 
see  chapter  6206,  p.  179,  of  the  Laws  of  1903, 
being  entitled  "An  act  to  define  the  grades  of 
instruction  which  shall  be  tanght  in  tbe  uni- 
form system  of  public  schools  of  Florida,  to 
aid  and  encourage  the  establlahment  of  public 
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high  Mtaools  and  rural  graded  achools,  to 
prescribe  condltlona,  provide  for  Inspectloiit 
and  to  make  approprlatlonB  therefor."  Wa 
-would  farther  refer  to  chaptera  6881,  B88% 
and  6888  of  the  Laws  of  iS06,  Immediate 
preceding  chapter  5384.  A  mere  reading  of 
these  laws  will  prove  convincing  that  the 
stat^  acting  through  her  legislative  arm,  is 
endeavoring  to  aid  In  every  poaatble  way  the 
deelgn  contemplated  by  the  dted  act  of 
Congress,  "to  promote  the  liberal  and  prac- 
tical education  of  the  industrial  cloases  In 
the  several  pursuits  and  professions  of  life." 
Wherein  the  act  lu  question  is  "void  as  Im- 
pairing the  obligation  of  the  contract  and  as 
conflicting  with  the  said  act  of  Oongreoa"  we 
uttwly  fall  to  sea 

Even  If  it  ba  aasnmed  that  studenti  bdow 
the  twelfth  grade  as  mentioned  In  the  assailed 
law  have  a  legal  rl^t  to  admlsrton  to  the 
University  <tf  the  Stat»  of  Florida,  which, 
bowe?er,  has  not  been  made  to  appear  to  us, 
that  right  could  be  mforced  by  appnqtriate 
proceedtngs,  notwithstanding  the  provisions 
of  the  act  in  qneetlra  upon  the  subject,  and 
the  provlstons  ao  contained  In  the  act  conld 
not  make  the  entire  act  onconstitatlonai  or 
vtAO.  Bee  Hart  v.  Bostwick.  14  71a.  162, 
text  171;  Bx  parte  Pitts.  86  Fla.  149.  17 
South.  76;  State  ex  reL  Attorn^  Ottieral 
T.  Dillon.  82  Fla.  646,  14  South.  388,  22  L. 
R.  A.  124;  Bnglish  v.  State,  SI  Fla.  340,  12 
South.  680;  Donald  t.  State,  31  Fla.-  266,  12 
Sontb.  686;  State  ex  reL  Moody  r.  Baker,  20 
Fla.  616. 

We  would  also  call  attention  to  tbe  case  of 
State  V.  Vickaburg  &  Naghvilte  R.  R.  Co., 
61  MisB.  362,  wherein  that  court  had  occa- 
sion to  pass  upon  and  construe  certain  acta 
of  the  Legislature  of  that  state  dealing  with 
proceeds  derived  from  the  sale  of  lands 
donated  to  the  state  by  tbe  act  of  Congress  of 
1862,  which  Is  the  act  with  which  chapter 
6384  Is  said  to  conflict  in  the  Instant  case. 
In  the  opinion  rendered  In  the  cited  case 
the  court  said  (page  386),  In  speaking  of  tbe 
Inveetment  to  be  made  of  the  trust  fund 
derived  from  the  sale  of  the  lands:  "The 
discretionary  power  of  the  Legislature  over 
the  subject  la  fulL  The  foregoing  observa- 
tions are  applicable  in  the  main  as  respects 
the  college  or  colleges  that  may  become  the 
beneficiaries.  The  Legislature  is  free  to  es- 
tablish one  or  more  colleges  of  the  character 
described  in  tbe  act  of  Ck^ngreee,  and  make 
them  tbe  recipients  of  the  interest  for  tbelr 
support,  or  it  may,  as  it  has  done,  bestow  It 
upon  the  universities.  These  unlversitieB  are 
public  eleemosynary  coriwratlons,  which  dis- 
pense the  bounty  of  the  state,  their  founder, 
to  such  persons  It  directs.  They  were  creat- 
ed by  the  state,  and  are  supported  by  public 
funds,  and  are  instrumentalities  In  the  scheme 
of  education.  Both  of  them  are  subject  to 
change  and  modification  by  the  Legislature. 
Against  the  state,  neither  of  them  can  set  up 
A  Tested  right  to  propoty  or  corporate  fran- 


chises. Their  governing  boards  are  appoin- 
tees of  the  state,  without  right  or  power  to 
continue  the  succession.  The  state  could 
withdraw  the  interest  of  the  fund  from  them, 
and  found  another  Institution  and  make  it 
the  recipient  of  It"  This  opinion  Is  instruc- 
tive upon  several  points  In  the  Instant  case, 
and  we  shall  have  occasion  to  refer  to  it 
again. 

II.  The  second  ground  of  unconstitution- 
ality stated  in  fbe  Information  is:  "That 
the  said  act  impairs  the  obligation  of  the  con- 
tract of  the  state  of  Florida  with  tbe  people 
who  donated  to  the  board  ot  trustees  of  the 
Florida  Agricultural  College,  who  were  agents 
ot  the  state  for  the  purpose  of  locating  said 
college,  (15,000  and  100  acres  of  land  in  con- 
sideration of  the  location  of  the  Agricultural 
College  at  Lake  City,  as  hereinbefore  men- 
tioned, In  that  tbe  said  act  provides  for  the 
removal  of  the  Florida  Agricultural  Col- 
lege from  Lake  City  without  any  cause  tor 
such  removal,  and  also  takes  from  them  their 
property  lu  tbe  premises  without  doe  process 
of  law." 

We  are  of  the  opinion  that  there  Is  even 
less  merit  in  this  specification  than  in  the 
first  objection,  which  we  have  just  discuss- 
ed, and  a  part  of  what  we  said  there  baa 
equal  applicability  here.  The  quoted  extract 
from  the  able  opinion  ot  Mr.  Justice  Slm- 
rall  lu  State  v.  Vicksburg  ft  Nasbville  B.  R. 
Co..  supra,  is  especially  in  point.  Also,  as 
was  well  said  by  counsel  for  the  respondents : 
"The  existence  of  a  contract  is  essential  to 
Its  obligation,  and.  If  there  be  no  contract, 
tbere  is  no  obligation  of  It  to  be  violated." 
See  8  Cyc.  091;  Lobrano  t.  Nelllgan,  9  Wall. 
206, 19  L.  EkL  694 ;  Bryan  T.  Board  ot  Educa- 
tion of  the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church  South,  161  U.  8. 
639.  14  Sup.  Ct  466,  88  L.  £d.  297.  Also 
see  the  excerpt  quoted  above  from  State  ex 
rel.  Attorney  Gaia*al  v.  Snowies,  16  Fla. 
677,  text  616  et  seq.,  which  also  seems  to  us 
to  be  directly  in  point  We  quote  further 
from  page  617  in  that  opinion : 

"It  is  tosisted  tbat  the  obtlgati(Hi  of  a 
contract  with  W.  H.  Gleason  Is  impaired  by 
the  act  of  1877,  In  tbat  It  directs  a  removal 
of  tbe  coll^.  This  question  is  entirely  In-* 
dependent  of  the  question  raised  In  this  case, 
which  is  the  right  of  tbe  trustees  to  hold 
and  exercise  a  public  trust  against  the  provi- 
sions of  a  statute  naming  other  persons  trus- 
tees in  their  atead.  Because  th^  may  have 
made  a  contract  with  some  one  else  cannot 
extend  tbelr  powers  or  rights. 

"The  question  whether  a  city  or  town  has 
made  a  contract  with  A.,  B.,  or  C.  is  entirely 
distinct  from  the  question  whether  tbe  Legis- 
lature may  not  change  the  affairs  of  a  pub- 
lic municipal  corporation. 

"What  has  been  said  disposes  of  the  fur- 
ther objection  on  the  ground  tbat  these  re- 
spondents are  deprived  of  their  property 
without  due  process  of  law." 

We  also  And,  from  the  statement  and  opln^ 
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Ion  in  the  cited  case,  that  under  chapter 
1736,  p.  45,  of  the  Laws  of  1870,  and  the  act 
supplementary  thereto,  being  diapter  1005, 
p.  64,  of  the  Laws  of  1872,  certain  persons 
named  therein  aa  trustees  of  the  Florida 
Agricultural  College  were  empowered  and 
authorized,  among  other  things,  to  "deter- 
mine upon  the  location  of  the  college  at  some 
healthy  and  conveniently  accessible  point, 
which  location  shall  be  as  near  the  c^ter 
of  the  state  as  possible."  In  accordance  with 
section  10,  p.  47,  of  chapter  1766,  the  trustees 
proceeded  to  complete  the  organization  and 
establlBhment  of  the  college  and  to  select 
a  site  for  the  location  of  the  college  build- 
ings. "To  this  end  they  advertised  for  prop- 
ositions from  different  localities  desiring  the 
location  of  the  college  for  contributions  to 
aid  in  its  constmction,  and  received  from 
Wm.  H.  Gleason  an  offer  of  over  2,000  acres 
of  land,  situate  at  Ban  Gallle,  on  condition 
that  the  college  should  be  pa*manently  lo- 
cated at  that  place.  The  trustees  accepted 
this  offer,  and  a  contract  was  made  with 
Mr.  Oleason,  by  which  the  land  was  con- 
veyed to  the  college,  and  the  location  of  the 
college  was  fixed  at  Ban  OalUe,  where  the 
trustees  commenced  the  construction  of  build- 
ings." Chapter  8045,  p.  lOS,  of  the  Laws  of 
1877,  "provided  for  a  change  of  the  entire 
management  and  control  of  the  Florida  State 
Agricultural  Collie,  by  removing  the  tma- 
tees  or  directors  created  by  chapter  1906, 
and  substituting  others  In  their  stead,  and 
also  a  change  of  the  organization  of  the 
officers  and  committees,  and  the  removal  of 
the  college  from  Ban  Oallie,  where  it  had 
been  located  under  the  contract  with  Mr. 
Oleason."  See,  especially,  section  4  of  chap- 
ter  8045.  p.  104,  of  the  Laws  of  1877,  which 
reads  as  follows: 

"Sec.  4.  It  is  hereby  further  enacted,  that 
the  said  board  of  trustees  provided  for  and 
established  by  this  act  shall  have  power  to 
remove  said  Agricultural  College,  now  located 
at  Ban  Gallle,  on  Indian  river,  In  Brevard 
county,  to  any  point  that  in  their  judgment 
will  be  for  the  best  interests  of  the  state 
of  Florida:  Provided,  that  the  point  which 
,may  be  selected  for  its  location  shall  be 
easily  accessible  and  as  near  the  center  of 
the  state  as  practicable." 

Under  and  by  virtue  of  the  power  and  au- 
thority conferred  upon  them  by  chapter  8045, 
wblcb  act  was  held  constitutional  in  the  cited 
case,  the  new  trustees  proceeded  to  remove 
the  Florida  Agricultural  Collie  from  Ban 
Gallfe  and  to  locate  the  some  at  Lake  City. 
Section  289  of  the  Revised  Statutes  of  1S92 
simply  provides  that  "the  college  shall  re- 
main at  its  present  location  unless  the  same 
be  changed  by  statute" ;  the  "present  location" 
not  beli^  named  therein. 

If  any  contract  was  made  and  entered  Into 
by  the  municipality  of  Lake  City  or  by  cer- 
tain people  who  donated  to  the  board  of  trua- 
tees  of  the  Florida  Agricultural  College 
lU^OOO  and  100  acres  of  land.  In  considera- 


tion of  the  location  of  sold  coU^  at  that 
point,  this  contract  must  have  been  made 
with  the  trustees,  and  it  would  seem  that 
what  was  said  by  this  conrt  in  the  cited  case 
of  State  ex  reL  Attorney  General  v.  Knowles, 
snpra,  disposes  of  this  second  objectfon  to 
the  constitotionality  of  chapter  5S84  adverae- 
ly  to  the  contention  of  the  relator. 

However,  putting  the  m<wt  favorable  con- 
struction possible  upon  the  contention  of  the 
relator  which  forms  the  basis  for  this  second 
objection,  and  assuming  that  a  contract  was 
made  by  the  state  of  Florida,  whether  act- 
ing tlu'ough  the  Legislature  or  the  trustees 
of  the  college,  with  said  municipality  or  the 
donators,  in  ord^  to  secure  the  location  of 
the  college  at  Lake  City,  then  what  follows? 
What  kind  of  rights  are  involved,  public  or 
private?  If  the  latter,  aa  would  seem  to  be 
the  case,  then  quo  warranto  is  not  the  proi>- 
er  remedy  for  the  trial  of  exclusively  private 
rights.  It  is  available  only  where  the  pub- 
lic. In  theory  at  least,  have  some  interest. 
23  Amet.  &  Eng.  Ency.  Law  (2d  Bd.)  510,  and 
authorities  cited  in  note  6. 

The  opinion  rendered  by  this  court  in 
Florida,  C.  &  P.  R.  Co.  v.  State  ex  reL  Towa 
of  Tavares,  81  Fla.  482,  18  South.  103,  34 
Aju.  St  Rep.  80,  20  L.  R.  A.  419,  is  in  poInL 
That  case  was  brought  to  this  conrt  by  writ 
of  error  to  a  judgment  of  the  circuit  court 
awarding  a  peremptory  writ  of  mandamus 
requiring  the  plaintiff  in  &roT  to  locate  Its 
depot  at  a  particular  point  in  the  town  of 
Tavares.  In  the  opinion  rendered  therein  we 
said  (page  508  of  81  Fla.,  page  106  of  13 
South.  20  L.  R.  A.  419,  S4  Am.  St  Rep.  30): 
"There  is  no  better  settled  elementary  prin- 
ciple in  the  law  of  mandamus  than  that  the 
writ  will  never  lie  to  enforce  the  perform- 
ance of  private  contracts."  We  also  quoted 
and  approved  the  following  language  from 
Marsh  v,  Falrbury,  Pontlac  &  Northwestern 
Railway  Company,  64  III.  414,  16  Am.  Rep. 
564:  "The  location  of  railroad  depots  has 
much  to  do  with  the  accommodation  of  the 
wants  of  the  public.  And,  when  once  ea- 
tebllshed.  a  change  of  affairs  may  require 
a  change  of  location,  in  order  to  suit  public 
convenience.  We  cannot  admit  that  an  in- 
dividuat  is  entitled  to  call  for  the  interfer- 
ence of  a  court  of  equity  to  compel  a  rail- 
road company  to  locate  unchangeably  its 
depot  at  a  particular  spot  to  subserve  the 
private  advantages  of  such  IndividnaL  Rail- 
road companies,  in  order  to  fulfill  one  of 
the  ends  of  their  creation,  the  promotion  of 
the  public  welfare,  should  be  left  free  to 
esteblish  and  re-establish  their  depots  where- 
soever the  accommodation  of  the  wants  of 
the  public  may  require.  To  grant  the  relief 
asked  for  by  the  complainant  we  would  re- 
gard as  against  public  policy." 

We  further  quoted  and  approved  the  fol- 
lowing from  People  ex  rel.  v.  Chicago  ft 
Alton  R.  R  Go.,  ISO  111.  1761,  22  N.  E.  867: 
"It  is  In  recognition  of  the  paramount  duty 
of  railway  companies  to  cattbUah  and  main* 
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'tain  their  depots  at  racb  points  and  In  each 
manner  as  to  snbswre  tiie  public  necessities 
and  convenience  that  It  has  been  held  by  all 
the  courts,  with  very  few  e»!^tione,  that 
contracts  materially  llmiOi^  ttaeir  power  to 
locate  and  relocate  their  depots  are  against 
public  policy,  and  therefore  void." 

>lso  see  title  othw  quotattona  and  author* 
Ities  dted  In  the  opinion. 

With  how  much  more  force  does  this  rea- 
soning apply  In  ttie  instant  case.  If  the 
Islatnre  had  the  power  to  appoint  trustees 
and  autliorlse  them  to  change  tb6  location 
of  ^e  college  previously  established  at  Ban 
Oallie^  under  a  omtract  made  with  Wm.  H. 
OlMson  to  locate  said  ooll^  permanently 
at  that  point,  and  to  remove  it  to  any  point 
that,  in  their  Judgment;  would  be  best  for 
the  InterMt  of  the  state,  wby  mlj^t  not  a 
subsequent  L^lslatnre  appoint  other  tms* 
tees  and  confer  a  like  power  upon  them?  If 
chapter  8045,  p.  108,  of  the  Iaws  of  1877 
was  not  unconstitutional  for  that  reason, 
bow  can  we  hold  chapter  5884  of  tiw  Laws  of 
1906  to  be  unconstitutional,  when  a  like  at- 
taxSL  is  made  upon  it?  8nr^  if  the  Florida 
Agricultural  College,  or  the  Univaaily  of 
Florida,  to  call  it  by  its  name  as  chained  by 
cfaapt»  627%  p.  271,  of  the  Laws  ot  1908, 
la  a  public  Institution,  It  is  subject  to  legte- 
latlve  omtrol  as  other  public  Institutions, 
and  tlie  stat^  In  legislating  ooncemliv  It,  is 
but  dealing  with  Its  own  property  In  the  way 
that  will  In  Ito  judgment  best  subserve  pub- 
lie  interests.  Uoreover,  actuated  1^  a  spirit 
of  fairness  towards  itie  donors,  who  had 
made  contrlbutlms  of  land  and  money  in 
order  to  secure  the  location  of  the  college 
at  Lake  City,  the  L^slature  expressly  pro- 
Tided  in  diapter  6884  tha^  In  the  event  none 
of  the  InatltntloDB  of  learning  created  there- 
by should  be  located  at  Lake  Ctty,  the  state 
board  of  education  should  refund  to  the  dty 
of  Lake  Clly  the  $16,000  and  the  100  atfca 
of  land  so  donated  by  It. 

We  deem  further  dlscnaslon  of  this  ob- 
jection superfluous,  and  so  pass  to  the  third 
objection  nrged. 

III.  The  third  ground  of  unconstitution- 
ality urged  Is :  "That  it  is  provided  by  sec- 
tion 1,  art  8,  of  the  Constltatlon  of  the 
state  that  the  legislative  authority  of  the 
state  shall  be  vested  In  a  Senate  and  a 
House  of  Representatives,  which  shall  be 
designated  the  Legislature  of  the  state  of 
Florida,  whereas  In  and  by  the  said  act  the 
Legislature  has  attempted  to  delegate  Its 
powers  of  making  laws  In  the  matter  of  the 
removal  of  the  said  Florida  Agricultural 
College  and  the  location  of  the  University 
thereby  created ;  the  said  Institutions  having 
been  located  by  law.  Section  288,  Revised 
Statutes  of  Florida." 

We  have  already  practically  disposed  of 
this  objection  In  discussing  the  second  ob- 
jection. 

It  Is  true,  as  we  have  said  and  as  la  coo- 


.  tended  by  the  relator,  that  section  289  of  the 
Revised  Statutes  of  1892  provides  that  the 
Florida  .A^cultural  College  shall  remain  at 
Its  present  location  unless  the  same  be  chan- 
ged by  statute.  This  location,  as  we  have 
seen,  had  been  fixed  by  the  tmsteea  at  Lake 
City,  as  its  previous  location  had  been  fixed 
by  former  trustees  at  Bau  Gallle.  Chapter 
80^,  p.  108,  of  the  Laws  of  1877  had  ap- 
pointed other  trustees  and  empowered  them 
to  remove  the  college  *^  any  point  that  In 
their  Judgment  will  be  for  the  best  Interests 
of  the  state  of  Florida:  Provided,  that  the 
pdnt  which  may  be  selected  for  Its  location 
shall  be  easily  accearible  and  as  near  the 
center  of  the  stete  as  possible.**  Acting  un- 
dor  the  anttiwitr  so  vested  in  them  by  said 
chaptar,  the  tmatees  app<^ted  therein.  In 
tbe  exercise  of  Uietr  Judgment  and  discre- 
tion, located  tbe  ooll^  at  Lake  City,  and  in 
that  way  Lake  Oily  secured  the  locatton  of 
the  collie.  If  chapter  8046,  p.  103,  of  the 
Lawa  of  1877  was  held  to  be  constitutional, 
as  it  was  by  tills  eonrt  In  Steto  ex  reL  At- 
torn^ General  t.  Knowles.  supra,  how  can 
we  hold  chapter  6884  of  the  Laws  of  1905 
unconscltntifmal  because  It  authorlsea  and 
empowers  the  steto  board  of  control  created' 
ther^y  and  the  steto  hoard  of  education,  at 
a  meeting  of  both  of  said  boards  to  be  held 
In  Joint  session  at  tbe  capltol,  to  determine- 
the  place  of  locatlcm  of  the  University  of  the 
Steto  of  Florida?  If  the  former  act  was 
constitntlonal,  wby  Is  not  the  latter?  Said 
chapter  6884  expressly  repeals  section  269 
of  the  Bevlaed  Stetutes  ot  1892.  It  cannot 
be  successfully  contended  that  the  Legisla- 
ture did  not  have  the  pawet  to  r^>eal  thla 
section,  in  tact,  tbe  section  so  repealed 
expressly  provides  that  the  location  of  the 
college  might  be  changed  by  stetute.  Is 
not  chapter  6384  a  stetute?  While  it  does 
not  underteke  to  designate  the  locatton  of 
the  University  of  the  Stete  of  Florida  creat- 
ed thereby,  as  undoubtedly  might  have  been 
done  therein  by  the  L^alature,  we  fall  to 
see  wherein  It  Is  rendered  unconstitutional 
by  the  delega,tlon  of  the  selection  of  the  loca- 
tion to  the  two  boards  named  therein. 

As  was  said  by  this  court  In  Ex  parte 
Wells,  21  Fla.  280,  text  323:  "We  do  not 
mean  to  admit  by  what  we  have  said  that 
it  Is  'always  essential  that  a  legislative  act 
should  be  a  completed  stetute,  which  must 
in  any  event  take  effect  as  a  law  at  the 
time  it  leaves  the  hands  of  the  legislative 
department.  A  stetute  may  be  conditional, 
and  It  may  be  made  to  depend  upon  a  subse- 
quent event' "  Also  see  the  discussion 
therein  as  to  the  discretion  vested  in  the 
Governor  by  certain  acte  of  the  Legislature 
which  were  attacked  as  being  unconstitution- 
al. We  refer,  also,  to  Ballroad  Commission- 
ers V.  Pensacola  &  A.  B.  Co.,  24  Fla.  417, 
text  471  et  seq.,  S  South.  129,  12  Am.  St 
Rep.  220.  2  L.  R.  A.  604,  and  Storrs  v- 
PMisacola  &  A.  B.  Co.,  29  Fla.  617,  text  620- 
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et  Bsq.,  11  SoDth.  226,  as  throwing  light  upon 
the  delegation  of  certain  powers  by  the  Leg- 
islature, in  the  matter  of  r^ulating  rates,  to 
the  raih*oad  commlsslonerB.  The  following 
authorities  may  also  inroTe  instracUve  upon 
this  point:  Cooley's  Ckrnstitutional  Limita- 
tiona  (7th  Ed.)  101  et  seq.,  and  authorities 
cited  in  notes;  People  t.  Dunn,  80  CaL  211, 
22  Pac  140,  13  Am.  St  Rep.  118;  Field  t. 
Claris,  143  TJ.  S.  648,  12  Sap.  Ct  49S,  86  L. 
Bd.  284;  Cargo  of  the  Brig  Aurora  t.  United 
States,  7  Crancb  (U.  8.)  S82,  8  L.  Ed.  878; 
Territory  ex  rel.  Smith  t.  Scott,  8  Dak.  857, 

20  N.  W.  401;  Advisory  Opinion,  138  Mass. 
601;   Hlldreth  t.  Crawford,  65  Iowa,  839, 

21  N.  W.  687;  Governor  v.  McBwen,  6 
Humph.  (Tenn.)  241;  Matter  of  New  York 
Elevated  R.  B.  Co.,  70  N.  T.  827;  People  v. 
Harper,  81  111.  357;  Hurst  v.  Warner,  102 
Mich.  238,  60  N.  W.  440,  26  L.  B.  A,  484,  47 
Am.  St  Rep.  525;  Stone  v.  Farmers'  Loan 
&  Trust  Co.,  116  U.  8.  807,  6  Sup.  Gt  834. 
888.  1191,  28  L.  Bd.  636;  8  Gyc.  830  et  seq.. 
eapedally  833,  and  authorities  cited  In  note 
06.  We  think  it  clearly  apparent  from  an 
examination  of  the  foregoing  dted  antliMrl- 
tles.  to  say  nothing  ot  the  numenras*  oOien 
to  which  we  have  referred,  that  the  Legie- 
latnre  has  not  ddegated  or  attempted  to 
dele^te  its  leglsIatlTe  powers  to  the  two 
boards,  as  urged  in  the  objection  we  are  now 
considering.  If  the  act  In  question  be  un< 
constitutional  for  the  reasons  urged  In  this 
objection.  It  necessarily  follows  tiiat  many 
otiier  laws  which  have  been  enacted,  some 
of  which  have  been  on  the  statute  booki 
tor  many  years,  are  hnconstttnttonal  for  like 
reasons.  To  mention  only  a  few,  we  refer 
to  section  769  of  the  Revised  Statutes  of 
1892,  chapter  4348,  p.  117,  of  the  Laws  of 
1895,  conferring  certain  powers  upon  tbe  state 
board  of  health;  certain  sections  of  chap- 
ters 4  and  5  of  title  11  of  the  Revised  Stat- 
utes of  1892,  and  the  various  amendments 
thereof,  conferring  certain  powers  upon  the 
boards  of  medical  ezamlners  and  pharma- 
dsts  mentioned  therein:  section  429  of  the 
Revised  Statutes  of  1892,  originally  enacted 
In  1856,  conferring  certain  powers  upon  the 
trustees  of  the  internal  improvement  fund; 
chapter  4893,  p.  30,  of  the  Laws  of  1901, 
creating  and  conferring  certain  powers  upon 
the  "Capitol  Improvement  Commission'*; 
chapter  5472  of  the  Laws  of  1905,  creating 
and  conferring  certain  powers  upon  the 
"Governor's  Mansion  Commission";  section 
15,  c.  1766,  p.  48,  of  the  Laws  of  1870, 
brought  forward  into  the  Revised  Statutes 
of  1892  as  section  293,  relating  to  tbe  Florida 
Agricultural  College,  empowering  the  faculty 
thereof  to  "determine  tbe  basis  of  admis- 
sion, the  length  of  complete  and  partial 
courses  of  study,  the  studies  to  be  pursued, 
and  the  text  books  used,"  etc  Still  other 
acts  could  be  added  to  the  foregoing,  bat 
we  have  referred  to  a  mifflclent  number  to 
serve  oar  purpose, 


IT.  We  come  now  to  tbe  fourth  ground  of 
onconsUtutlonallty  allied  In  the  informa- 
tion, which  Is:  "That  In  the  said  act  of 
Congress  donating  to  the  stote  tbe  said  fond 
for  the  establishment  and  maintenanoe  of  tbe 
Florida  Agricultural  Collie,  and  in  the  act 
of  the  Florida  Legislature  accepting  the 
same,  it  is  provided  that  military  tactics 
shall  be  taught  In  tlie  said  college,  and 
whereas  in  and  by  the  said  act  ot  tbe  Legis- 
lature (chapter  5384)  It  Is  provided  that 
military  tactics  shall  only  be  taught  In  the 
University,  including  the  Agricultural  Col- 
lege In  the  event  It  shall  be  so  determined  by 
the  aald  Joint  board  therein  mentioned." 

This  need  not  detain  us  long.    While  it  is 
true,  as  was  held  in  Minneapolis  Brewing 
Co.  V.  McGilllvray  (C.  C.)  104  Fed.  268.  dted 
by  the  relator,  that  "the  constitutionality  of 
a  statute  is  not  determined  by  what  has  been 
actually  done  thereunder,  but  by  what  may 
be  done  by  virtue  of  Its  provisions."  yet  the 
facts  In  the  Instant  case  are  so  unlike  those 
In  the  cited  case  as  to  render  tbe  latter  of  but 
lit^e  applicability,  as  an  examination  of  the 
dtra  case  will  show.   We  shall  not  take  the 
time  to  discuss  the  points  of  dlfferencew 
While  section  2,  c.  1766,  p.  46,  of  the  Laws  of 
1870,  section  2,  c.  1906,  41.  64,  of  the  Laws  of 
1872,  section  1,  c.  3045,  p.  103,  of  the  Laws 
of  1877,  and  sedion  279  of  the  Revised  Stat- 
utes  of  1892,  in  speaking  of  "the  design"  of 
tbe  Florida  Agrlcultoral  Goll^^  all  refer  to 
the  teachliv  oif  "military  tactics"  therein, 
yet,  as  we  bare  already  seen,  sectitm  16,  c. 
1766.  p.  48.  of  the  Laws  of  1870,  brought 
forward  Into      Rerlsed  Statatea  of  18ft2  as 
section  298,  confers  apcm  the  faculty  tbe  pow- 
er of  detsnntiilng,  among  otlm  ♦Mnga^  **Qm 
stadles  to  be  porsaed"  therein.  Sectlm  21 
of  chaptw  6884  of  the  i:iaws  of  1906,  pre- 
scribing certain  departments  whldi  tbe  Uiil> 
rerslty  of  the  State  of  Florida  shall  hare  and 
contain,  "and  such  othor  departmoitB  as  may 
from  time  to  time  be  determined  vpoa.  sad 
added  at  any  Joint  meeting  of  the  stats  board 
of  education  with  tbe  said  board  of  control,** 
thai  contains  tbe  forther  prorlalm:  "And 
shall  Include  mlUtary  tactics  If  the  said 
Joint  boards  shall  deem  the  same  requisite 
and  proper.**  How  tUs  last-quoted  danse 
can  render  th»  act  muxHiBtltntlonal  we  are 
at  a  loss  to  understand.  Ttiere  Is  no  allegs- 
tion.  or  ei^  Intimatkm,  In  the  InCormoUon 
that  tbe  Joint  boards  have  determined  that 
military  todies  shsll  not  be  taught  in  tbe 
Instltatimi  or  that  they  contemplate  so  de- 
ddlng.   Even  It  they  should  so  dedde.  we  do 
not  well  see  how  the  state  could  raise  the 
question,  espedslly  In  a  qno  warranto  pro- 
ceeding: The  reasoning  In  State  t.  TltAsbnrg 
&  Nashville  R.R.  Co..  61  Hiss.  861,  text  808 
et  seq..  Is  apiillcable.  thoo^  In  that  case  the 
proceeding  was  by  bill  In  dioncery.  Also  see 
State  ex  rel.  Attorney  Gmeral  t.  Snowies, 
16  Fla..  text  616  et  seq. ;  Emigrant  Company 
V.  County  of  Adams.  100  U.  S.  61,  25  L.  Ed. 
663;  Mills  County  t.  Railroad  Companies. 
107  D.  B.  667.  2  Snpw  Gt  064^  27  L.  Bd.  518: 
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Oagar  t.  ReclamatiDii  Dist  No.  108,  111  U.  8. 
701.  4  Sap.  Ct  66S,  28  L.  Bd.  568. 

However,  be 'tills  as  It  may,  If  It  is  tbe 
legal  du^  of  tbe  atate,  whetbw  acting 
througb  tbe  Legislature  directly,  tbrongta  tbe 
two  Joint  boards  named  In  tbe  act,  or  through 
the  faculty  of  the  Institution,  to  require  mili- 
tary tactics  to  be  taught  therein,  this  duty 
can  be  enforced  by  appropriate  proceedings, 
Instituted  by  a  prospective  student  desiring 
Instruction  In  military  tactics  against  the 
proper  parties,  and  the  provision  complained 
of  in  the  objection  under  consideration  cannot 
affect  the  validity  of  the  entire  act  See  an- 
thorltles  already  cited  by  us  near  the  close 
of  division  1  of  this  opinion. 

V.  The  fifth  ground  of  unconstitutionality 
allege  against  tbe  act  is:  "That  In  and 
by  tbe  Constitution  of  the  state  of  Florida 
the  disqualification  of  persons  for  office  In 
said  state  and  the  power  of  the  Legislature 
to  oiact  laws  excluding  persons  from  offices 
In  said  state  are  prescribed  and  limited ;  but 
It  18  iproTlded  In  and  by  tbe  said  act  (chapter 
5S84)  that  tbe  board  of  control  therein  and 
thereto  provided  for  shall  consist  of  five 
citizens  of  tbe  states  one  from  Sast  Florida, 
one  from  South  Florida,  one  from  West 
Tlorlda,  one  from  Middle  Florida,  and  one 
from  Middle  South  Florida,  who  shall  have 
been  residents  and  citizens  thereof  for  a 
period  of  at  least  ten  years  jvlor  to  tbelr 
appointment,  and  that  no  member  of  said 
first  board  should  be  appointed  from  any 
cotmty  in  which  any  of  tbe  instltntlons 
named  in  said  act  were  located,  and  no  ap- 
pointment npcm  each  board  Bhall  erer  be 
made  from  any  county  In  which  an  Institu- 
tion created  by  the  act  may  or  might  be  locat- 
ed or  situated,  wblcb  prorlslons  are  contrary 
to  and  in  violation  of  the  Gonstltntlrai  of  said 
state." 

This  ground  Is  strenuonsly  and  ably  argued 
by  tbe  relator,  but  it  seems  to  us  tbat,  sub- 
jected to  a  rl^d  analyirts,  It  has  only  a  sem- 
blance of  force.  Tbe  prorislons  of  tbe  Con- 
stitution wblcb  It  Is  contended  In  the  ar- 
gument in  support  of  this  ground  are  violated 
by  the  act  In  question  are  section  27  of  ar- 
ticle 8  and  section  B  of  article  6,  whldi  read 
as  follows: 

"Sec  27.  The  Legislature  shall  provide  for 
tbe  election  by  the  pet^Ie  or  appointment 
by  tbe  Oovemor  of  all  state  aiid  county 
oBcen  not  otherwise  provided  for  by  this 
Constitution,  and  fix  by  law  tbelr  dutlee  and 
compaisatlon.** 

"Sec.  5.  The  L^Islature  shall  have  power 
to,  and  shall  enact  the  necessary  laws  to 
exclude  from  every  office  of  honor,  power, 
trust  or  peott,  dvll  or  military,  within  tbe 
state,  and  firom  tiie  right  of  suffrage,  all 
perSfHis  convicted  of  bribery,  perjury,  larceny, 
or  ot  Infamous  crime,  or  who  shall  make  or 
become  directly  or  Indirectly  interested  in, 
any  bet  or  wager,  the  result  of  which  shall 
d^)end  npoa  any  election;  or  that  shall 
hereafter  flgbt  a  duel  or  send  or  accept  a 
diallenge  to  fl|^  or  tbat  shall  be  a  second 


to  either  party,  or  tbat  shall  be  the  bearer 
of  such  challenge  or  acceptance;  but  tbe  legal 
disability  shall  not  accrue  until  after  trial 
and  conviction  by  due  form  of  law." 

In  the  consideration  of  this  ground  it  may 
be  well  to  bear  In  mhid  tbe  difference  between 
the  state  and  the  federal  OouitltuUons.  This 
difference  was  well  deflned  by  this  court  in 
the  second  headnote  In  Gotten  v.  County  Com- 
missioners of  Leon  County,  6  Fla.  610,  wblcb 
is  as  follows:  "In  proceeding  to  define  and 
determine  the  constitutional  pow^  of  tbe 
legislative  department,  It  Is  proper  to  note 
the  characteristic  difference  which  marks  our 
federal  and  state  Constitutions.  Whilst  tbe 
former  contains  only  specific  grants  of  pow- 
ers, tbe  latter  makes  a  gaieral  grant  of  all 
the  political  power  of  tbe  people,  restrained 
only  by  specific  reservations.  Hence  In  deter- 
mining upon  tbe  validity  of  statutes  the  acts 
of  Congress  are  to  be  construed  with  greater 
stringency  than  the  acts  passed  by  our  Gener- 
al Assembly."  Also  see  Chapman  v.  Reddick, 
41  Fla.  120,  text  133.  25  South.  673;  State 
ex  reL  Lamer  v.  Jacksonville  Terminal  Co., 
41  Fla.  877,  t^  398,  400.  27  South.  225. 
Ex  parte  Henderson,  6  Fla.  279,  also  contains 
an  Interesting  discussion  generally  of  the 
I>oInt  now  under  consideration.  Also  see 
Barber  v.  State,  13  Fla.  675,  text  682;  State 
ex  rel.  Florida  Pub.  Co.  v.  Hocker.  35  Fla. 
19.  16  South.  614.  In  tbe  light  of  these  au- 
thorities, it  is  settled  beyond  cavil,  as  was 
said  In  Chapman  v.  Reddick,  41  Fla.,  text 
133,  25  South.  677.  that  "our  state  Constitu- 
tion is  a  limitation  upon  the  power;  and 
unless  legislation  duly  passed  be  clearly  con- 
trary to  some  express  or  implied  prohibition 
contained  therein,  tbe  courts  have  no  authori- 
ty to  pronounce  It  Invalid." 

The  power  of  the  Legislature  to  pass  laws 
regulating  aKwIntments  to  statutory  offices 
is  absolute,  unless  restrained  by  some  consti- 
tutional provision.  See  State  ex  rel.  Attorney 
Oeueral  v.  Covington.  28  Ohio  St  t02  and 
authorities  there  cited;  Darrow  v.  People, 
8  Cola  417.  8  Pac.  661;  State  ex  rel.  Thomp- 
son V.  McAllister.  88  W.  Ta.  486,  18  S.  E. 
770,  24  L.  B.  A.  848;  State  ex  rel.  v.  Dillon, 
32  Fla.  545,  text  568,  14  South.  383,  22  L.  B. 
A.  121:  Hanna  v.  Young,  84  Md.  179,  85  Ati. 
674,  84  L,  B.  A.  55.  57  Am.  St  Bep.  896. 

The  only  constitutional  provisions  bearing 
upon  this  subject  and  presmted  for  consldw- 
aU<«  here  have  been  set  out  in  full  above. 

Sectiot  5  of  article  6  of  the  CcmsUtution, 
quoted  in  fnll  above,  does  not  deal  with  the 
graeral  subject  of  dlsguallflcatlons  of  persons 
for  office,  but  It  simply  makes  it  tbe  duty 
of  the  L^slature  to  enact  the  necessary  laws 
to  exclude  from  evwy  t^Sce  within  the  state 
tbe  powms  falling  within  the  classes  tboreln 
named.  It  does  not  undertake  to  make  such 
ennmmted  persons  tiie  only  persons  who  may 
be  excluded  from  offices  to  be  establlsbed  by 
the  Legislature^  nie  constitutional  duty  to 
enact  laws  to  exclude  persons  from  office  ex< 
toida  mly  to  those  referred  to  In  the  quoted 
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section,  and  there  the  &aty  Imposed  the 
GonstltatloD  In  that  respect  stops.  This  sec- 
tion does  not  deSne  or  relate  to  Jurisdiction, 
as  did  the  one  nnder  consideration  In  fiioger 
Manufacturing  Ga  t.  Spratt,  20  Fia.  122,  and 
in  Ex  parte  Oox,  44  Fia.  ES37,  33  South.  S09. 
Neither  does  it  undertake  the  r^uiatloh  of 
any  property  right,  as  did  the  one  under  con- 
sideration In  Hlnson  t.  Booth.  39  Fla.  833, 
22  South.  CS7.  It  grants  no  power  or  au- 
thority, but  simply  prescribes  a  duty,  requir- 
ing the  Legislature  to  enact  laws  excluding 
from  every  office  the  persons  numerated 
therein;  but  the  language  used  cannot  be 
said  to  forbid  the  Legislature  from  enacting 
laws  excluding  other  persons  than  those 
named  from  statutory  offices.  The  prlndple 
of  the  maxim,  "Elxpressio  unlus  est  exclusio 
alterins,"  should  be  aiH?Ifed  with  great  cau- 
tion to  the  provisions  of  an  organic  law 
relating  to  the  legislative  departm^ent  and 
we  are  of  the  <q>lnion  that  it  is  not  applicable 
here.  See  State  ex  rel.  Lamar  v.  Jacksonville 
Terminal  Co.,  41  Fla.,  text  397-403,  27  South. 
282-234,  inclusive.  As  was  said  In  State  ex 
rel.  Attorney  General  v.  Covington,  29  Ohio 
St  text  118,  in  the  consideration  of  this 
matter:  "We  have  confined  ourselves,  as  was 
onr  duty  to  do,  solely  to  the  question  of  legis* 
latlve  power,  without  any  tbonght  or  inquiry 
as  to  the  wisdom  of  the  act  or  tibe  motives 
which  Induced  It" 

AgaiDt  there  being  no  Inhibition  In  ttie  Con- 
atltutlon  as  to  the  creation  of  other  offices 
than  those  named  therein,  but,  on  the  con- 
trary, there  being  an  eipress  recogniUon  of 
sncta  power  In  section  27  of  article  3  above 
quoted,  the  Legislature  baa  the  right  to  create 
such  otiier  offices  and  to  [nwacrlbe  the  quallfl- 
catlona  of  the  officers  to  be  elected  or  ai^lnt- 
ed  to  SQch  offices,  so  long  as  no  provision  of 
the  Oonstltntlon  Is  Infringed  In  so  doing. 
Belles  T.  Bnrr.  76  Mich.  1«  43  N.  W.  24;  Plum- 
mer  t.  Yost  144  III.  68,  88  N.  D.  191. 19  L.  R. 
A.  110;  Huma  t.  Tonng,  84  Md.  179,  3S  Atl. 
674.  84  B.  A.  65,  S7  Am.  8t  S«p.  896.  We 
have  not  been  informed  wherein  the  Consti- 
tution has  be^  violated  In  the  creation  of 
the  state  board  of  control  and  tba  filling  of 
the  same  hj  ajipointment  by  the  Governor,  as 
has  been  done  by  the  act  in  question,  other^ 
wise  than  by  the  objections  and  argument  in 
support  thereof  which  we  have  Just  treated. 
This  contention  Is  not  Bupported  the 
authorities. 

Section  27  of  article  8  of  the  Constitution 
imposes  upon  the  Legislature  the  duty  of  pro- 
viding "for  the  election  by  the  people  or  ap- 
pointment by  the  Governor  of  all  state  and 
comity  officers  not  otherwise  provided  for 
by  this  Constitution,"  but  the  method  of  pro- 
viding for  such  election  or  appointment  la 
not  prescribed;  the  only  limitation  being  that 
the  selection  of  such  officers  shall  be  by 
election  or  appointment  The  Constitution 
prescribes  the  qualifications  of  electors,  but 
not  of  posons  who  mar  be  appointed  or 


elected  to  such  an  office  as  the  one  under 
consideration.  It  seems  to  us,  In  the  light 
of  the  cited  authorities,  that  the  Legislature 
was  left  absolutely  free  In  the  matter,  to 
the  extmt  that  we  have  stated.  The  qualifi- 
cations and  exclusions  moitioned  in  the  act 
relate,  not  to  classes  of  persons,  but  to  place 
and  length  of  residence,  and  they  do  not  in 
effect  make  the  appointment  to  the  office  in 
question  a  legislative  appolntm^t;  but  on 
the  other  hand,  in  compliance  with  the  con- 
stitutional jirovislon  cited,  such  appointment 
is  required  to  be  made  by  the  Oovmior, 
whose  discretion  of  choice  is  not  limited,  ex- 
cept as  to  reasonable  and  salutary  requisites 
as  to  place  and  length  of  resIdMice  of  per- 
sons to  be  appointed.  There  is  nothing  in 
the  case  of  State  ex  rel.  Clyatt  v.  Hockffl-, 
89  Fla.  477,  22  South.  721,  63  Am.  St  Bep.  174, 
cited  by  the  relator,  which  is  in  conflict  in 
any  way  with  the  views  which  we  have  Just 
expressed.  The  ease  of  State  ex  rel.  Attor- 
ney General  v.  George,  23  Fla.  585,  8  South. 
81,  also  cited  by  the  relator,  seems  to  ua  to 
militate  against  bis  contention,  rather  than 
to  strengthen  It  and  we  might  well  cite  It 
in  support  of  the  conclusion  which  we  have 
reached.  As  to  the  authorities  from  oth«r 
courts  cited  by  the  relator,  we  have  given 
them  a  careful  examination,  but  find  nothing 
therein  sufficlentiy  convincing  to  cause  us 
to  reach  a  different  coaclusion ;  onr  decisions 
being  binding  upon  us. 

It  is  further  contended  by  the  relator  that 
the  act  is  violative  of  section  IS  of  article 
4  of  the  Constitution,  because  It  provides 
that  members  of  the  state  board  of  control 
may  be  removed  by  the  Governor,  whereas 
said  section  provides  that  officers  who  have 
been  appointed  or  elected  may  be  removed 
by  the  Governor,  for  any  of  the  causes  there- 
in named,  by  and  with  the  consent  of  the 
Senate.  We  do  not  understand  in  what  re- 
spect the  act  Is  in  conflict  with  this  constitu- 
tional provision.  If  the  Governor  Aonld 
wish  to  remove  one  or  more  of  such  members. 
It  Is  presumed  that  be  would  do  so  la  the 
way  prescribed  by  the  Constitution. 

VI.  We  have  now  reached  the  sixth  ground 
upon  which  the  act  is  assailed  as  being  un- 
constitutional, which  is:  "That  It  Is  pro- 
vided by  section  25.  art  8,  of  the  Constitution 
of  the  state  of  Florida,  that  the  Legislature 
shall  provide  by  general  law  tor  Incorpo- 
rating such  educational,  agricultural,  me- 
chanical, transportation,  mercantile,  and 
other  useful  companies  or  associations  as 
may  be  deemed  necessary,  but  it  shall  not 
pass  any  special  law  on  any  such  subject 
and  any  such  Q>ec]ai  law  shall  be  of  no 
effect  provided,  however,  that  nothing  there- 
in shall  preclude  special  legislation  on  the  sub- 
ject as  to  a  university,  or  the  public  schools,  or 
as  to  a  ship  canal  across  the  state;  whereas 
the  said  act  contains  special  legislation  on 
subjects  forbidden  by  said  section  of  the  con- 
stitution, to  wit  the  Florida  Female  Oollege, 
the  Institute  for  the  Blind,  Deaf,  and  Dnmb, 
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the  Colored  Normal  School,  and  other  Instltn- 
tlons  not  connected  iHtb  the  nnlTmlty,  the 
public  8<dK>ola,  nor  a  thts^  canal  acroaa  Uw 

state." 

This  section  In  its  original  form,  as  found 
In  the  Constitution  of  1880.  ended  with  the 
■word  "necessary,"  and  did  not  contain  the 
words  "transportation"  and  "mercantile."  As 
amended  xxaier  the  joint  resolution  proposed 
by  the  L^islature  In  1899  (Laws  1899,  p.  S57). 
and  adopted  at  the  general  Section  1900^ 
this  section  now  reads  as  follows: 

"Sec.  26.  The  Legislature  shall  provide 
t>7  general  law  for  Incorporating  such  edu- 
cational, agricultural,  mechanical,  mining, 
transportation,  mercantile  and  other  useful 
■companies  or  associations  as  may  be  deemed 
necessary;  hut  It  shall  not  pass  any  special 
law  on  any  such  subject,  and  any  such  special 
law  shall  be  of  no  effect:  Provided,  how- 
ever, that  nothing  herein  shall  preclude 
-epectal  legislation  as  to  a  university  or  the 
public  schools,  or  as  to  a  ship  canal  across 
the  states" 

In  support  of  this  objection  the  relator 
contends,  among  other  thli^  that  the  ex- 
clusion pf  a  nnlv^slty  and  the  public  schools 
from  the  provisions  of  the  section  by  the 
proviso  necessarily  includes  In  the  provl- 
sions  of  the  section  the  Florida  Female  Col- 
lege, the  Institute  for  the  Blind,  Dea^  and 
Dumb,  and  the  Colored  Normal  School,  all 
-of  which  are  made  the  subject  of  special 
l^alation  In  tbe  act  In  question,  although 
none  of  such  institullons  are  connected  with 
the  university,  the  public  schools,  or  a  ship 
canal  across  the  state.  It  now  behooves  us 
to  pass  upon  this  contention  and  to  deter^ 
mine  whethw  or  not  it  is  well  founded.  As- 
suming that  none  of  Uiese  institutions  can 
be  said  to  come  under  the  terms  "a  univo^ 
sity"  or  "a  ship  canal  across  the  state,"  can 
tb^  be  held  to  be  onbraced  In  the  term  "the 
public  schools?"  Before  undertaking  to  an- 
swer this  (laestlon,  it  may  be  well  fbr  us  to 
first  consider  the  circumstances  which  led 
to  the  adoption  of  the  amendment  to  the 
aeeti<Hi  of  the  Constitution  now  before  as. 
That  it  is  proper  to  do  this,  see  Maxwell 
Dow,  176  n.  8.  G81,  text  60%  20  Sup.  Gt  448, 
494,  44  L.  Ed.  607;  Oooley's  Constitutional 
Limitations  (7th  Ed.)  m  and  authorities 
cited  In  notes ;  6  Amer.  ft  Eng.  Ency.  of  Law 
(2d  Ed.)  021,  920,  9S0.  This  principle  was 
applied  by  Uiis  court  ta  coostmlug  provisions 
of  the  Constltntton  lil  State  ex  reL  Attorney 
Oen^al  v.  George,  23  Fla.  686,  8  South.  SI ; 
State  ex  reL  Attorn^  General  r.  Johnson, 
30  Fla.  433,  11  South.  846,  18  U  B.  A.  410; 
Godwin  V.  King,  81  Fla.  625,  IS  South.  108; 
State  ex  rel.  Mitchell  v.  Bloxham,  26  Fla. 
407.  7  South.  878.  It  wlU  be  observed  that 
this  section  as  it  originally  stood  In  the  Con- 
stitution of  1885  directed  the  L^ilslature  to 
provide  by  general  law  for  Incorpwatlng 
cojmpanles  or  associations  enumerated  there- 
in, but  did  not  prohibit  their  incorporation 
by  apecial  ac^  nor  did  it  apedflcally  include 


mercantile  and  transportation  companies. 
As  a  consequoice  the  Legislature  at  every 
session  was  asked  to  grant  many  special 
charters,  especially  for  mercantile  and  trans- 
portation companies.  By  reason  of  this  fact 
the  bnalness  before  the  Legislature  became 
congested,  matters  of  the  utmmt  public  im- 
portance were  delayed,  and  many  bills  of 
both  a  pnbUc  and  private  nature  were  en- 
acted into  laws  without  mature  consideration, 
and  corporations  frequently  obtained  peculiar 
advantages  In  their  special  charters,  to  the 
detriment  of  other  bodies  of  like  nature. 
To  remedy  this  mischief  or  evil  the  amend- 
ment to  the  section  of  the  Constitution  la 
question  was  proposed  and  adopted.  This 
is  a  matter  of  public  notoriety.  As  the  word 
"educational"  was  one  of  the  subjects  em- 
braced in  the  section.  It  was  evidently 
ttwught  advisable,  out  of  the  abundance  of 
cautifm,  to  preclude  the  possibility  of  an  ex- 
^ension  of  Its  meaning  to  state  Institutions; 
hence  the  proviso  with  referrace  to  a  unl- 
verrtly  and  the  public  schools.  Section  16 
of  article  16  of  the  C!onstitation  exempted 
the  property  of  a  corporation  which  abontd 
construct  a  ship  canal  across  the  state  from 
taxation,  and  it  was  thought  «q)edlent  to 
exclude  it  also  from  the  ^Eect  of  the  section. 

Section  20  of  article  8  of  ttw  Constitution, 
in  force  at  the  time  of  the  adoption  of  the 
amendment  to  section  25  of  the  same  article 
expressly  pnAlblts  the  Legislature  fnun  pass- 
ing special  or  local  laws  vffon  the  many  sub- 
jects numerated  therein,  wMle  section  21  of 
the  same  article  declared  that  "In  all  cases 
not  enumerated  or  excited  in  that  section 
(20).  the  Legislature  may  pass  qiedal  or 
local  laws."  Without  the  proviso,  then,  in 
the  amendment  to  section  25  of  article  8,  the 
amendment  could  not  app^  to  any  subject 
not  enumerated  in  section  20,  unless  ex- 
pressly named.  But  "the  office  of  a  proviso 
is  not  to  enlai^  or  extend  tiie  act,  ox-  a 
section  of  which  it  is  a  part,  but  rather  to 
be  a  limitation  ox  a  restraint  i^on  the  lan- 
guage which  the  Legislature  has  employed." 
Black  on  Interpretation  of  Laws,  271.  See 
State  ex  reL  McQuald  v.  GommiBsioners  of 
Duval  County,  23  Fla.  483,  text  486,  8  South. 
1A8;  Southern  Bell  Tel^hone  ft  Telegraph 
Co.  V.  IVAlemberte,  30  Fla.  26.  21  South. 
670;  Futeh  V.  Adams  (Fla.)  86  South.  675; 
County  CommlMloners  of  Lake  County  v. 
State,  24  Fla.  268,  4  Sonth.  705.  It  would 
seem,  thai,  that  the  proviso,  by  excluding 
a  university  and  the  public  schools  from  the 
provisions  of  the  section,  cannot  by  Implica- 
tion he  held  to  bring  within  the  terms  of  the 
section  institutions  which  could  not  have 
come  within  Its  meaning  without  Qie  proviso. 
However,  let  us  look  into  the  mattw  still 
more  closely.  Section  1  of  article  12  of  the 
Constitution  requires  that  "the  Legislature 
shall  provide  for  a  uniform  qrstem  of  public 
free  schools,  and  shall  provide  for  tiie  liberal 
maintenance  of  the  same.**  The  proviso  in 
the  amendment  In  question  could  not  have 
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meant,  then,  the  "public  free  schools,"  be- 
cause they  were  required  t»  be  uniform ; 
hence  no  special  legislation  could  have  been 
enacted  concerning  them.  But  at  the  time 
of  the  adoption  of  said  amendment  there  was 
no  university  In  the  state,  and  the  only  pub- 
lic schools,  othar  than  the  public  free  schools, 
were  the  Seminary  at  TallahaBsee,  the 
Seminary  at  Gainesville,  the  White  Normal 
School  at  De  Funiak  Springs,  the  Colored 
Normal  School  at  Tallahassee,  the  Florida 
Agricultural  College  at  Lake  01^,  the  Florida 
Military  Institute  at  Bartow,  and  the  In* 
stitate  for  the  Blind,  Deaf,  and  Dumb  at 
St  Augostine.  Gould  it  have  been  intended. 
In  adopting  the  amendment  to  prohibit  any 
q>eclal  legislation  concerning  any  of  those 
fnatitutiouB?  If  not  would  not  the  Florida 
Female  College,  established  xmder  chapter 
5884  of  the  Laws  of  1900,  fall  within  the 
same  class?  What  then,  was  meant  by  the 
term  "the  public  schools"  as  used  In  the 
amendment?  We  are  now  better  prepared 
to  answer  this  question.  PerhafMB  it  might 
help  UB  if  we  first  examined  the  deflnitiona 
of  the  two  words  "public"  and  "schools." 
Among  the  primary  definitions  of  the  word 
"public"  given  in  Webster's  International 
Dictionary,  the  standard  authority,  are  these, 
"of  or  pertaining  to  the  people;  belonging 
to  the  people,"  while  the  first  two  definitions 
of  the  word  "school"  given  are  "a  place  for 
learned  intercourse  and  Instruction ;  an  in- 
stitution of  learning."  Couple  the  two  defini- 
tions, "belonging  to  the  people"  and  "an 
institution  of  learning,"  and  we  have  a  class 
into  which  all  the  Institutions  named 
readily  fall,  for  every  one  of  them  is 
an  Institation  of  learning  belonging  to  the 
people.  They  are  public  institutions  of 
learning,  maintained  and  supported  for  pub- 
lic purposes  by  public  taxation.  See  State 
ex  rel.  Garth  v.  Switzler,  14S  Mo.  287,  45 
8.  W.  24G,  40  L.  R.  A.  280,  65  Am.  St  Rep. 
653 ;  State  ex  rel.  Attorney  General  v. 
Knowles,  16  Fla..  text  616.  Also  see  the 
definitions  of  the  two  words  "public"  and 
"schools"  as  given  in  Anderson's  Law  Dic- 
tionary. It  should  also  be  borne  in  mind 
that  the  term  "public  schools"  is  a  compre- 
hensive one,  and  it  should  not  be  narrowed 
or  restricted  in  its  meaning,  which  frequent- 
ly must  be  ascertained  from  the  context 
Sometimes  It  Is  used  as  synonymous  with 
coromon  or  primary  schools;  at  other  times 
It  is  used  in  a  far  more  comprehensive  sense. 
The  following  authoritlM  are  Instructive  up- 
on this  point  as  showing  the  different  con- 
structions put  upon  the  term:  Cooke  v. 
School  District  No.  12,  12  Colo.  458,  text  466, 
21  Pac  496.  719 ;  St.  Joseph's  Church  v.  A*- 
sessors  of  Taxes  of  Providence,  12  R.  L  19, 
34  Am.  Rep.  097 ;  Merrick  v.  Inhabitants  of 
Amherst,  12  Allen  (Mass.)  500,  text  508; 
Jenkins  v.  Inhabitants  of  Andover,  103  Mass. 
94,  text  97 ;  Gordon  v.  Comes,  47  N.  T.  608, 
text  616 ;  People  v.  Crlssey,  45  Hun  (N.  T.) 
19.  text  21;  CoUliu  v.  Hoiderson,  11  Bnsb 


(Ky.)  74,  text  82  et  seq. ;  Roach  v.  Board  of 
President  and  Directors  of  the  St  Louis 
Public  Schools,  77  Mo.  484.  text  487. 

Remembering  that  "the  established  rales 
of  construction  applicable  to  statutes  also 
apply  to  the  constmction  of  Constitutions*' 
(8  Oya  728),  what  meaning  are  we  to  give  to 
the  term  '*the  public  schools,"  as  used  in  the 
amendment  In  question?  We  must  hold  that 
something  was  Intended  by  the  term,  and 
give  effect  to  It  If  possible.  Goode  v.  State 
(decided  at  this  term)  39  South.  461,  and  au- 
thorities cited  therein.  We  have  already 
found  that  "pnblic  free  schools,"  as  used  In 
section  1  of  article  12  of  the  Constitution, 
could  not  have  been  Intended,  and  also  that 
the  only  other  public  schools  existing  In  the 
state,  at  the  time  of  the  adoption  of  the 
amendment,  were  those  which  we  have  enu- 
merated above  and  which  are  attacked  by 
this  objection  of  the  relator  which  we  are 
now  considering.  Is  It  not  obvious,  In  the 
light  of  the  cited  authorities,  that  these  In- 
stitutions must  be  held  to  be  embraced  In 
the  term  "the  public  schools"?  Are  we  not 
logically  Impelled  to  this  conclusion?  Mast 
these  institntions  not  have  been  in  the  legis- 
lative mind  at  the  time  of  the  adoption  of 
the  Joint  resolution  proposing  the  amend- 
ment? 

But  it  la  eainestiy  contended  by  t2ie  re- 
lator that,  whatever  conclusion  we  may 
reach  in  regard  to  the  other  Institutions  nam- 
ed in  the  act,  we  cannot  hold  the  Institute 
for  the  Blind,  Deaf  and  Dumb  embraced 
wl&ln  the  term  "the  puUic  schoola,"  be- 
cause to  so  hold  would  contnvene  section 
1  of  article  13,  and  section  17  of  article  4, 
of  the  Constitution,  which  two  sections  are 
as  follows: 

"Section  1.  Institutions  for  the  benefit 
of  the  Insane,  blind  and  deaf,  and  such  other 
benevolent  Institutions  as  tbe  public  good 
may  require,  shall  be  fMtwed  and  supported 
by  Che  state,  subject  to  such  r^nlations  as 
may  be  prescribed  by  law." 

"Sec.  17.  The  Governor  and  the  adminis- 
trative officers  of  tbe  executive  department 
shall  constitute  a  board  of  commissioners  of 
state  Institutions,  which  board  shall  have 
supervision  of  all  matters  connected  with 
such  institutions  in  sutA  mannw  as  shall  be 
prescribed  by  law." 

We  cannot  agree  to  this  contention.  The 
first  quoted  section  expressly  makes  such  au 
institution  "subject  to  such  regulations  as 
may  be  prescribed  by  law,"  and  we  find 
nothing  In  the  act  which  prohibits  the  board 
of  commissioners  of  state  institutions  from 
having  "supervision  of  all  matters  connected 
with  such  Institutions  in  such  manner  a8 
shall  be  prescribed  by  law." 

However,  granting  this  contention,  how 
does  It  help  the  relator's  objection?  Subject 
this  objection  Interposed  by  the  relator  to 
the  constitutionality  of  the  act  to  a  still  more 
searching  analysis.  Does  the  act  fall  within 
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the  term  "special  law,"  or  can  It  be  heia  to 
be  **Bpeclal  leglalation"?  Ae  we  have  al- 
ready Been,  all  tbe  Inatltatlons  in  queation 
are  public  Inatltations.  In  the  light  of  what 
has  been  aald  by  this  court,  d^nli^  special 
legislation,  in  Ex  parte  Wells,  21  Fla.  280. 
text  809  et  seq.;  State  ex  reL  McQoaid 
ConunlssicmerB  of  Duval  Goonty,  28  Fla. 
483,  text  488,  8  South  18S;  Bloxham  t.  Flori- 
da Cent  &  F.  B.  Co.,  86  Fla.  625.  text  781  et 
seq..  17  Sonth.  802;  State  ex  reL  Lamar 
T.  Ja^aonTlUe  Tmnlnal  Ca,  41  Fla.  868. 
27  South.  221;  OlTcns  t.  BUlaborongh  Co. 
(Fla.)  8B  BonttL  88-^hidi  cases  we  shall  not 
now  take  the  time  to  analyse,  can  the  act  in 
qnestton  be  fa^  to  be  spedal  leglBlatlonI 
We  an  of  tbm  o^nlon  that  vaSec  the  reaaon- 
Ing  applied  in  itie  dtad  caw  the  qnestlon 
most  be  answered  in  the  negatlre.  Again, 
none  of  tbe  liurtltiitlras  In  question  is  In- 
corporated  by  the  act,  but  only  tbe  state 
board  ot  control,  of  which  In  our  Advisory 
Oi^nlm  (Fla.)  89  Sontii.  68,  we  held  that 
"the  duties  to  be  performed  by  rach  board 
are  Important  and  essentially  governmental 
in  Character."  The  board  of  contn^  as  thus 
incorporated  Is  not  an  "educational,  agrlcol- 
tnral,  medianical,  mining,  tranqtortatlon, 
mercantile  or  useful  company  or  associa- 
tion," having  an  Independent  exlst^ce  for 
private  puiiKisea.  It  is  nothing  more  than 
a  subordinate  public  agency,  created  in  aid  of 
a  public  purpoae^  It  la  but  a  part  of  a  gen- 
eral eyatem  for  the  regulation,  government 
and  management  of  "schools  ot  hlglier 
grades'*  authorized  by  section  8,  art  12,  and 
section  1,  art.  18,  of  tiie  Constitution.  This 
being  true,  we  do  not  see  how  the  provisions 
of  section  25  of  article  8  of  the  Constitution 
as  amended  could  be  held  to  apply  to  this 
board. 

The  cases  of  Nell  v.  Board  of  Trustees  of 
tbe  Ohio  Agricultural  and  Mechanical  Col- 
lege, 31  Ohio  St  16,  and  State  ex  rel.  Van 
Riper  V.  Parsons.  40  N.  3.  Law.  1,  text  9, 
will  also  prove  instructive  upon  the  point  as 
to  what  constitutes  special  legislation. 

Thus  looked  at  from  every  viewpoint  this 
objection  Interposed  by  the  relator  must 
be  held  to  be  untenable. 

VII.  The  seventh  objection  urged  by  the 
relator  Is:  "That  It  is  provided  by  section 
3.  art  12,  of  the  Constitution  of  the  state  of 
Florida,  that  the  Governor,  Secretary  <tf 
State,  Attorney  Oenwal,  State  Treasurer, 
and  Superintendent  of  Public  Instruction 
shall  constitute  a  body  corporate,  to  be 
known  as  tiie  'State  Board  of  Bducatlon  of 
Florida*;  and  it  Is  provided  in  and  by  said 
act  (chapter  6884)  that  the  state  board  shall, 
for  certeln  purposes  therein  moittoned,  ta 
wit,  the  location  of  the  several  Institution 
therein  provided  for  and  other  purposes,  be 
a  Joint  board  with  the  board  of  control  pro- 
vided for  in  and  1^  tiie  said  act,  whldi  pro- 
vision attempto  to  increase  the  number  of  the 
state  board  of  education  and  to  add  other 


persons  thereto,  and  to  intermingle  outside 
persons  with  the  constitutional  board  and 
to  have  an  outside  board  act  as  a  part  of  a 
constitutional  board,  to  have  said  constitu- 
tional board,  to  wit  said  state  board  of  edu- 
cation, act  as  a  Joint  board,  contrary  to  the 
Constitution  of  said  State,  and  it  is  also  pro- 
vided in  and  by  said  section  3,  art  12,  of  tbe 
Constitution  of  the  stete  of  Florida,  that 
the  said  state  board  of  education  shall  have 
management  and  Investment  of  all  stete 
sdiool  funds;  under  such  r^nilation  as  shall 
be  provided  by  law,  and  such  supervision  of 
Bf^ools  of  hl^er  grades  as  the  law  shall 
provide;  whereas  It  Is  provided  In  said  act 
that  tiie  board  shall  have  supervision  of  the 
board  of  control  therein  provided  for  in  the 
management  and  conduct  of  the  several  in- 
stitutions therein  and  thereby  provided  tot, 
which  saU  Institutions  are  not  part  of  the 
system  of  public  free  schools  of  the  state 
and  in  conflict  with  the  limitations  ovon  tbe 
power  of  the  Legislature  to  add  or  Increase 
the  power  and  duties  of  the  stete  board 
of  education  of  Florida  in  matters  uncon- 
nected with  their  constitutional  Jurisdiction.'^ 
Section  8  of  article  12  of  the  Constitution 
provides  that  the  stete  board  of  education, 
among  other  tilings,  shall  have  *%Qch  stiper- 
vislon  of  schools  at  h^her  grades  as  the  law 
shall  iHwlde."  We  find  nothing  In  the  act 
in  question  which  excludes  such  supwvlsion. 
In  fact  section  16  of  the  act  expressly  pro- 
vides that  the  stete  board  of  control  shall  be 
"at  all  times  under  and  subject  to  tbe  con- 
trol snd  supervirten  ot  tbe  state  board  of 
edncatt<m."  Section  8  of  article  12,  a.  portion 
of  which  has  Just  hem  quoted,  contemplates 
that  the  Le^slature  should  provide  by  law 
what  supervision  of  schools  of  higher  grade 
such  board  should  have,  ^ere  is  no  Inhibi- 
tion restraining  sndi  board  from  acting  in 
conjunctiok  with  any  other  hoard,  body,  or 
Individuals  concerning  such  matters.  See 
French  v.  State  ex  reL  Harley.  141  Ind. 
618,  41  N.  B.  2,  29  L.  B.  A.  113;  Shoemaker 
V.  United  States.  147  U.  8.  282,  18  Sup.  Ct 
861,  87  L.  Ed.  17a  It  Is  the  settied  law  in 
this  state,  as  we  have  seen,  that  "while  con- 
stitutional prohibitions  upon  the  Legislature 
need  not  always  be  express,  but  may  arise 
from  Impllcaticm,  yet  the  Implied  prohibition 
must  result  from  the  insertion  of  some  ex- 
press proTialon,  as  mere  silence  of  the  Con- 
stitution cannot  be  construed  as  a  prohibi- 
tion. The  rule  la  tliat  nothing  shall  be  re* 
garded  as  prohibited  which  Is  not  so  either 
expressly  or  by  fiilr  and  reasonable  implica- 
tion." State  ex  reL  Lamar  v.  Jadcsonville 
Terminal  Go.,  41  Fla.  877,  text  890^  27  South. 
236,  and  authorities  tiiere  cited.  As  to  the 
argument  made  concerning  the  Intermingling 
ot  outelde  persons  with  a  constitutional  board 
and  having  such  outside  persons  act  Jolntiy 
in  matters  with  constitutional  officers,  It  la  a 
sufficient  r^ly  to  say  that  this  has  frequentiy 
been  done  In  different  laws  enacted  by  the 
Legislature,  and,  so  far  as  we  are  Informed, 
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the  right  so  to  do  has  never  been  questioned 
in  our  courts.  See  some  of  the  instances 
cited  by  us  at  the  dose  of  division  3  of  this 
opinion.  Also  see  section  17  of  chapter  1766, 
p.  49,  of  the  Laws  of  Florida  of  1870,  brought 
forward  into  the  Revised  Statutes  of  1892  as 
section  206,  imposing  certain  duties  upon  the 
Comptroller  as  to  making  examinations  into 
the  actions  and  doings  of  the  trustees  of  the 
Florida  Agricultural  College;  section  3,  c. 
1905,  p.  64.  of  the  Laws  of  Florida  of  1872, 
constituting  the  Superintendent  of  Public  In- 
struction, by  virtue  of  his  office  as  such, 
president  of  the  said  college;  section  2,  c. 
8045,  p.  104,  of  the  Laws  of  Florida  of  1877. 
constituting  the  Superintendent  of  Public  In- 
struction and  the  State  Treasurer,  by  virtue 
of  their  offices  as  such,  president  and  treas- 
urer, respectively,  of  the  board  of  trustees  of 
said  collie.  Also  see  chapter  4fi66,  p.  107,  of 
the  Laws  of  1897.  establli^iing  a  state  reform 
Bcbooi. 

We  are  not  informed  that  any  of  these  cited 
provisions  of  the  different  laws  tiave  been 
attacked  In  our  courts  as  being  unconstitu- 
tional. This  practical  construction  and  long- 
prevailing  custom  is  a  matter  of  which  the 
courts  can  take  Judicial  notice  and  is  entitled 
to  consideration.  See  Blozham  v.  Ck}nsumers' 
Electric  Light  &  St  R.  Co.,  36  Fla.  519.  18 
South.  444,  61  Am.  St  Rep.  44.  29  L.  R.  A. 
607 ;  State  v.  Gerhardt  145  Ind.  439,  44  N.  E. 
469,  88  L.  R.  A.  313;  City  of  Terre  Haute 
V.  Evanavlile  &  T.  H.  R.  Co.,  149  Ind.  174, 
text  186,  46  N.  E.  77,  37  L.  R.  A.  189; 
Smith  V.  Indianapolis  Street  Railway  Co.,  158 
Ind.  425.  text  435,  63  N.  E.  84D;  Stuart  v. 
Laird.  1  Crancb  (U.  &)  299,  2  L.  Ed.  115. 
Tills  objection,  even  If  tenable,  would  not 
make  the  entire  act  unconstitutional.  Section 
15  of  the  act  expressly  provides  that  the 
board  of  control  shall  be  at  all  times  under 
and  subject  to  the  control  and  Baperrlslon  of 
the  state  board  of  education. 

VIII.  The  eighth  ground  of  attack  Is: 
'*That  it  Is  provided  for  In  section  14,  art  12, 
of  the  Constitution  of  the  state,  tbat  the  Leg- 
islature at  Its  first  session  shall  provide  for 
the  establishment  maintenance,  and  manage- 
ment of  such  normal  schools,  not  to  exceed 
two,  as  the  interests  of  the  public  education 
might  demand,  and  tbat  thereafter  the  Legls* 
lature,  at  Its  session  held  In  1887,  by  act  ap- 
proved on  May  31,  1887  (Laws  1887,  p.  86, 
c.  3692),  did  establish,  and  have  until  the 
passage  of  the  said  act  maintained,  such 
normal  schools,  one  established  at  Tallahassee 
and  the  other  at  £>e  Funlak  Springs,  and 
whereas  it  Is  provided  in  and  by  the  said  act 
that  the  said  State  Normal  School  established 
and  located  at  De  Funlak  Springs  be  dises- 
tablished and  added  to  the  University  therein 
provided  for  as  a  part  thereof." 

This  contention  does  not  strike  us  with 
much  force.  The  provision  of  the  Constitu- 
tion invoked  in  Its  support  leaves  it  entirely 
to  the  judgment  and  discretion  of  the  Legisla- 
ture as  to  how  many  normal  schools  "not  to 


exceed  two  as  tbe  Interests  of  public  educa- 
tion may  demand."  The  act  in  question  ex- 
pressly provides  tor  a  colored  normal  school 
and  also  for  a  normal  department  to  tbe 
University,  and  also  confers  upon  the  state 
board  of  education  and  the  state  board  of 
control,  acting  Jointly,  authority  "to  estab- 
lish and  maintain  a  normal  d^juirtment  for 
the  Instruction  of  white  female  teachors  In 
the  Florida  Female  College"  at  any  time  it 
may  be  deemed  necessary.  This  seems  to  us 
to  be'a  sufficient  compliance  with  the  consti- 
tutional provision  which  It  Is  claimed  the  act 
violates. 

IX.  This  brings  ns  to  the  ninth  objection 
Interposed,  which  Is:  "That  It  Is  provided 
in  section  16,  art  8,  of  the  Constitution  of 
the  state,  that  eacb  law  enacted  in  tbe 
L^islature  shall  embrace  but  one  subject 
and  matttf  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  In 
the  title,  and  whereas  the  said  act  is  in 
conflict  therewith  and  Is  void  and  of  no 
effect  In  that  the  same  contains  more  than 
one  subject  and  mattw  properly  connected 
therewith,  which  several  and  divers  subjects 
are  expressed  both  in  the  title  and  body  of 
the  act  to  wit:  (1)  A  University  of  the 
State;  (2)  the  Florida  Female  College;  (3) 
tbe  Institution  for  the  Blind.  Deaf,  and 
Dumb  at  St  Augustine,  Florida;  (4)  tbe 
State  Normal  School  for  Colored  People  at 
Tallahassee;  (6)  the  Seminary  East  of  the 
Suwannee  River,  at  Gainesville,  Flwlda ; 
(6)  the  Seminary  West  of  the  Suwannee 
river,  at  Tallahassee,  Florida;  (7)  the  Nor- 
mal School  for  White  Students  at  De  Funlak 
Springs,  Florida ;  (8)  tbe  Normal  School  at 
St  Petersburg,  Florida;  (9)  the  South  Flor- 
ida Military  Coll^  at  Bartow,  Florida ; 
<10)  the  provisions  for  examinations  for 
the  public  free  schools  and  high  schools  of 
the  state;  (11)  the  provisions  for  summer 
schools;  (12)  appropriation  of  property  to 
high  schools." 

The  determination  of  this  question  Is  fraught 
witb  more  difficulty  than  any  of  the  objec- 
tions which  we  have  yet  considered.  Let 
it  be  frankly  admitted  that  the  title  to  the 
act  in  question  is  decidedly  objectionable 
for  many  reasons.  Among  others  which 
might  be  stated  are  tbat  it  Is  very  prolix, 
being  unduly  drawn  out  contains  much  un- 
necessary matter,  Is  cumbersome,  and  awk- 
wardly worded.  However,  no  matter  bow 
stroi^ly  these  objections  may  appeal  to  us, 
or  however  much  we  may  disapprove  of  tbe 
title,  that  does  not  help  us  to  answer  tbe 
question,  which  Is,  has  the  provision  of  the 
Constitution  been  violated?  This  provision 
Is  section  16  of  article  8.  and  reads  aa  fol- 
lows: 

"Sec.  16.  Each  law  enacted  in  the  Legisla- 
ture shall  embrace  but  one  subject  and  mat- 
ter properly  connected  therewIOi,  which  sub- 
ject shall  be  briefly  expressed  In  the  tiUe; 
and  no  law  shall  be  amended  or  revised  by 
reference  to  Its  UUe  wly ;  but  In  such  case 
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the  act,  as  revised,  or  wctton,  u  amended, 
ahAU  be  re-enacted  and  published  at  length." 

The  authorities  quoted  and  cited  by  ua 
In  the  IntrodttctoiT  portion  of  this  opinion 
concerning  the  rules  of  constitutional  coa- 
struction  apply  with  full  force  here  also. 
See  especially  the  cardinal  rule  ^undated 
in  State  &t  rel.  Turner  t.  Hocker,  86  Fla. 
858,  text  363  et  aeq..  18  South.  767. 

As  bearing  upon  this  point,  see  the  follow- 
ing decisions  of  this  court:  Advisory  Opln- 
ion.  14  Fla.  286;  Gibson  v.  State.  16  Fla. 
291;  State  ex  reL  Attorney  General  v. 
Knowles,  16  Fla.  677,  text  618  et  aeq. ;  Garr 
V.  Thomas,  18  Fla.  736,  text  747;  City  of 
Jacksonville  v.  Basnett,  20  Fla.  525;  Ex 
parte  Wells,  21  Fla.  280,  text  324;  State 
ex  rel  McQuald  v.  Commissioners  of  Duval 
County,  23  Fla.  483,  text  504  et  seq.,  3  South. 
193;  State  ex  rel.  Gonzales  v.  Palmes,  23 
Fla.  eSSO,  text  627  et  seq.,  3  South.  171; 
Saunders  v.  Provisional  Munldpallty  of  Pen- 
sacola,  24  Fla.  226,  text  286  et  seq.,  4  South. 
801;  County  Commissioners  of  Lake  County 
V.  State,  24  Fla.  263,  4  South.  79S;  Holtou 
V.  State,  28  Fla.  803,  text  308,  9  South.  716 ; 
Smith  V.  State,  29  Fla.  408,  text  417,  10 
South.  894;  State  ex  reL  Attorney  General 
V.  Green,  36  Fla.  164,  text  181,  18  Sooth. 
884;  County  Commissioners  of  Duval  County 
V.  City  of  Jacksonville,  36  Fla.  196,  text 
224,  18  South.  339,  29  L.  R.  A.  416;  State 
ex  rel.  Turner  v.  Hocker,  86  Fla.  368,  18 
South.  767 ;  Webster  v.  Powell,  86  Fla.  708, 
text  716.  18  South.  441 ;  State  ex  rel.  Attor- 
ney General  v.  Burns,  38  Fla.  867.  text 
386  et  seq.,  21  South.  290;  State  ex  rel. 
Lamar  v.  Jacksonville  Terminal  Ca,  41  Fla. 
863,  27  South.  221,  headnote  5 ;  State  ex  rel. 
Lamar  v.  Jacksonville  Terminal  Co.,  41  Fla. 
377.  text  414,  27  South.  225:  Florida  East 
Coast  Ry.  Co.  v.  Hazel,  48  Fla.  263.  text  266. 
81  South.  272.  99  Am.  St  Rep.  114;  Potter  v. 
Lalnhart.  44  Fla.  647.  text  666,  678,  88  South. 
251;  Schiller  v.  State  (Fla.)  88  South.  706; 
West  V.  State  (Fla.)  89  South.  412. 

We  have  collated  the  foregoing  dectslims 
of  this  court  upon  the  constitutional  pro- 
vision In  question,  which,  we  believe,  are 
all  that  have  been  rend^ed.  In  order  that 
we  might  the  more  readily  examine  them 
and  ascertain  Just  what  the  settled  law 
In  this  court  is  before  resorting  to  the  de- 
cisions of  otba  courts,  which,  as  la  well 
known,  are  In  a  state  d  hopeless  and  irrec- 
oncilable conflict 

The  following  principles  seem  to  be  well 
eetablished : 

1.  The  evils  or  mischiefs  Intended  to  be 
remedied  by  the  adoptimi  of  this  constitu- 
tional provision  were:  (a)  As  was  said 
In  Gibson  v.  State,  16  Fla.,  text  209,  quoting 
and  approving  the  following  language  from 
Walker  v.  Caldwell,  4  La.  Ann.  298:  "The 
title  of  an  act  often  afTorded  no  clue  to  Ita 
contents.  Important  general  principles  were 
found  piaced  In  acte  private  or  local  In 
their  operation.  Provisions  concerning  mat* 
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ten  of  practice  or  judicial  proceedings 
were  sometimes  Included  in  the  same  stat- 
ute with  matters  entirely  for^gn  to  them, 
the  result  of  which  was  that  on  many  im- 
portant subjecte  the  statute  law  liad  be* 
come  unintelligible,  as  they  whose  duty  it 
has  been  to  examine  or  act  under  It  can  well 
testify.  To  prevent  any  further  accumula- 
tion of  this  chaotic  mass  was  the  object  of 
the  constitutional  proviBlon  under  considera- 
tion." This  court  then  adding :  "Nearly 
all  the  states  having  Constitutions  of  recent 
adoptltm  have  Incorporated  therein  provisions 
in  nearly  identical  language,  and  their  courts 
agree  as  to  the  purpose  of  such  provisions. 
They  also  agree  that  the  provision  refers  to 
the  subject-matter  of  the  legislation,  and  not 
to  a  single  purpose  or  end  sought  to  be  ac- 
complished. Its  purpose  was  to  avoid  the 
confusion  incident  to  the  evil  which  bad 
grown  oat  of  'omnibus'  legislation."  (b) 
As  was  said  in  State  ex  rel.  Gonzales  v. 
Palmes,  23  Fla.,  text  629.  8  South.  175 :  "Of 
course  one  of  the  purposes  of  this  provision 
was  to  prevent  surprise  or  fraud  upon  the 
L^Blature  by  means  of  provisipus  In  bills 
of  which  the  title  gave  no  notice,  and  wlilch 
might  therefore,  be  overlooked,  and  care- 
lessly and  unintentionally  adopted."  (c) 
"The  purpose  of  the  constitutional  provision 
Is  to  prevent  'hodge-podge  or  log-rolling*  legis- 
lation, surprise,  or  fraud  upon  the  Legisla- 
ture by  means  of  provisions  in  acta  of  which 
the  titles  give  no  intimation,  and  to  fairly  ap- 
prise the  people  of  the  subjecte  of  legislation 
being  enacted."  Stete  ex  rel.  Attorney  Gen- 
eral V.  Green,  supra,  headnote  5;  County 
Commlsslonen  of  Duval  County  v.  City  of 
JackscmviUe^  av^ra;  State  ex  rel.  Turner  v. 
Hocker,  supra ;  Webster  t.  Powell,  supra ; 
Steto  ex  rel.  Attorney  Genwal  v.  Bums, 
supra;  Potter  v.  Lalnhart,  supra. 

2.  (a)  "While  the  provision  In  the  Con- 
stitution is  mandatory,  still  there  has  been  a 
general  disposition  In  the  courts  of  this  and 
other  sitatee  to  construe  It  liberally  rather 
than  embarrass  l^Islatlon  by  a  oonstmctioa 
where  strictness  is  unnecessary  to  the  ac- 
complishmait  of  the  beneficial  purpose  tot 
which  it  was  adopted."  State  ex  rel.  At- 
torney General  v.  Snowies,  supra,  (b) 
"While  this  provision  of  the  Constitution 
is  mandatory  and  of  as  much  binding  force 
upon  the  L^slatnre  and  upon  the  courts  as 
any  other  provision  In  that  instrument  and 
while  it  Is  the  duty  of  the  courte  to  declare 
legislative  enactmente  Told,  when  questioned, 
that  are  clearly  noncompllant  with  ite  re- 
quirements, atill  the  courte,  in  construing  the 
acts  of  the  l^slattve  branch  of  the  govern- 
ment should  always  apply  a  liberal  rule,  and 
refuse  to  declare  Ite  action  void,  except  in 
clear  cases  that  are  free  from  every  reason- 
able doubt"  Holtott  V.  Stete,  supra;  State 
ex  rel.  Attorney  General  v.  Green,  supra; 
County  Commisslonos  of  Duval  County  v. 
City  of  JackBonvill^  supra;  State  ex  rel. 
Turner  t.  Hodcer,  supra ;  Webster  t.  Powell, 
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mpn.;  State  ex  rel.  Attorney  Oeneral  t. 
Burns,  supra;  Florida  East  Coast  Rj,  Co. 
T.  Hazel,  snpra ;  Potter  t.  Lalnbart,  supra ; 
Schiller  T.  State,  supra. 

3.  "It  Is  sufficient  that  the  title  should  ex- 
pi'ess  the  subject  and  that  It  Is  not  necessary 
for  It  to  set  out  the  matter  properly  con- 
nected therewith.* "  State  ex  rel.  McQuald 
T.  County  Commissioners  of  Dura!  County, 
supra ;  Ex  parte  Wells,  supra ;  Schiller  v. 
State,  snpra. 

4.  "If  the  title  fairly  gives  notice  of  the 
subject  of  the  act,  so  as  reasonably  to  lead 
to  an  Inquiry  Into  the  body  of  the  bill,  it 
is  all  that  Is  necessary.  It  need  not  be  an 
Index  to  the  contents."  Holton  t.  State,  su- 
pra; State  ex  rel.  McQuald  v.  County  Com- 
missioners of  DuTal  Coun^,  siqira ;  State  ex 
reL  Gonzales  t.  Palmes,  supra;  State  ex  rel. 
Attorney  General  t.  Green,  supra;  State  ex 
rel.  Attorney  General  v.  Bums,  supra. 

6.  "The  title  of  an  act  may  be  general,  and 
so  long  as  the  generally  of  the  subject  there- 
in expressed  Is  not  employed  as  a  gulae  to 
conceal  the  real  object  of  tbe  law,  or  some 
provision  therein,  It  will  not  be  objectionable- 
It  is  also  true  that  the  title  to  an  act  may 
be  80  restrictire  as  to  confine  tbe  body  of 
the  act  to  such  phase  of  the  subject  as  Is 
Indicated  by  the  title."  County  Commission- 
ers of  Duval  Coun^  t.  City  of  Jacksonville, 
supra ;  State  ex  rel.  Gonzales  t.  Palmes,  su- 
pra ;  State  ex  rd.  Attorney  General  v.  Bums, 
supra ;  Florida  East  Coast  By.  Ca  t.  Hazd, 
supra;  Potter  v.  Lalnbart,  supra. 

6.  "Tbe  amplification  of  the  title  to  an 
act,  BO  as  to  make  it  expressly  mentl<»i  mat- 
ters germane  to  and  properly  connected  with 
Its  general  subject,  does  not  vltlste  such 
title  or  subject  it  to  the  arltldsm  of  having 
dealt  with  two  distinct  or  Incoi^mous  sub- 
jects." State  V.  Jacksonville  Terminal  Ca, 
41  Fla.  363,  27  South.  221,  beadnote  5. 

Other  principles  ^scussed  In  tbe  different 
dedsfons  of  this  court  might  be  set  fratb 
as  having  been  established  thereby,  but  the 
foregoing,  we  believe,  will  prove  sufficient  to 
enable  us  to  dispose  of  Ihe  objection  inter- 
posed by  the  relator  which  we  are  now  con- 
sidering. 

A  careful  reading  of  the  cited  decisions 
Impels  ns  to  tbe  conclusion  that  tbe  settled 
policy  of  this  court  Is  to  uphold  legislative 
enactments,  unless  it  is  made  to  appear  be- 
yond a  reasonable  doubt  that  some  constlta- 
tlonat  provision  has  berai  violated.  As  was 
said  in  Holton  v.  State,  supra:  "Every  rea- 
sonable doubt  should  be  resolved  in  favor 
of  tbe  constitutionality  of  the  act  assailed." 
Also  see  the  full  discussion  on  page  809  et 
seg.  of  28  Fla.,  page  717  of  0  South.,  In  said 
oplnlm  concoming  the  constitutional  provi- 
sion we  are  now  considering 

Let  us  now  examine  the  objection  Inter- 
posed the  relator  and  the  argument  in 
support  thereof  In  the  light  of  the  principles 
which  we  have  found  to  have  been  enunciated 
by  this  court   Does  this  much  assailed  chap* 


ter  5384  of  tbe  Laws  of  Florida  of  1906  cm- 
taln  12  distinct  subjects,  "which  several  and 
divers  subjects  are  ^pressed  both  In  the 
title  and  in  the  body  of  the  act?"  What  Is 
the  real  subject  of  tlie  act?  May  It  not  well 
be  said  to  be  a  reoi^anlzatlon  of  the  institu- 
tions for  higher  and  special  education  In  the 
state  of  Florida,  or  simply  schools,  or  pub- 
lic schools,  or  institutions  of  learning,  or 
public  Institutions  of  learning,  or  educational 
institutions,  or  public  educational  Institu- 
tions, or  special  educational  Institutions,  or  In- 
stitutions of  special  learning,  or  other  similar 
designation,  and  would  not  all  the  provisions 
contained  In  the  act  be  embraced  in  sudi 
subject  and  matters  properly  connected  there- 
with? Ereey  one  of  tbe  Institutions  men- 
tlrated  in  tbe  act  is  a  public  educational  in- 
stltutl<»i,  and  every  provision  contained  in 
the  act  relates  to  at  least  one  of  the  institu- 
tions mentioned  th^ln,  and  Is  embraced 
within  the  subject  mentioned  and  matters 
pro[>erly  connected  therewith.  Admit  fliat 
the  title  does  not  in  express  tenns  give 
the  subject  of  the  act,  yet  It  contains  brief 
mention  of  practically  all  tbe  different  pro- 
visions contained  In  Hie  act,  all  ct  which 
provisions,  as  we  have  seen,  relate  to  but 
one  subject  and  matters  properly  connected 
therewith.  We  might  well  treat  as  surplus- 
age mudi  of  what  Is  contained  in  the  title, 
as  was  intimated  In  Saunders  v.  Provisional 
Municipality  of  Pensacola.  24  Fla.  226.  text 
286,  4  South.  801,  might  be  don&  Still,  as 
was  said  therein,  the  title  would  be  sufficient, 
and  the  superfluous  matter  contained  there- 
in Is  "of  Itself  calculated  to  call  the  Legis- 
lature's attention  more  fully  to  the  existing 
legislation  to  be  ^ected."  See  the  reasoning 
in  State  ex  rel.  Gonzales  t.  Palmes,  28  Fla., 
text  eas,  8  South.  171;  Ex  parte  Wells, 
21  Fla.,  text  824;  State  ex  reL  Attorney 
General  v.  Green,  86  ma.,  text  181,  18  South. 
884 ;  County  Commissioners  of  Duval  County 
V.  City  of  Jacksonville,  86  Fla.,  text  224,  18 
South.  889,  29  L.  R.  A.  416;  State  ex  reL 
Turner  v.  Hocker,  36  Fla.,  text  864^  18  South. 
767;  State  ex  rel.  Attorney  Gener^  v.  Bums. 
88  Fla.,  text  887,  21  South.  290;  Florida 
East  Coast  Bj.  Co.  v.  Hazel,  48  Fla.,  t^ 
268,  81  South.  272;  Potter  v.  Lalnbart,  48 
ria.,  text  674,  83  South.  251. 

It  seems  to  us  that  this  objection  Imirased 
by  the  relator  Is  effectually  disposed  of  by 
tbe  reasoning  used  In  tbe  casM  we  have  cited. 
We  would  also  refer  to  division  YI  of  this 
opinion,  whereto  we  discussed  the  sixth  ob- 
jection Interposed,  reaching  the  conclusUm 
that  all  the  Institutions  to  question  must 
have  been  wlthto  the  legislative  mind  when 
the  joint  resolutlcm  was  adopted  proposing 
an  amendment  to  section  20  of  article  8  of 
tbe  Constitution.  We  find  nothing  in  tbe 
Advisory  Optolon,  14  Fla.  285,  dtdd  1^  the 
relator,  which  is  to  eonfiict  with  the  views 
herein  expressed. 

We  also  refer  to  Crookston  v.  Board  of 
County  Commissioners,  79  Minn.  288,  82  N. 
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W.  686,  79  Am.  St  Rep.  453,  and  especially 
to  the  exbanertlTe  note  on  pages  456  to  486, 
IncluslTe,  of  79  Am.  St  Rep.,  where  many 
antborltles  are  collected  and  the  sabject 
fully  treated.  Also  see  chapter  4  of  Lewis' 
Sutherland's  Statutory  Goostmctlon  (2d  Ed.), 
especially  section  134,  to  the  effect  that  "the 
subject  of  an  act  may  be  expressed  generally 
in  the  title,  or  spelled  out  from  details  which 
are  independent  and  unconnected  except 
through  some  general  subject,  as  couslns-ger- 
man  are  related  throngh  a  common  ancestor. 
According  to  the  authorities  the  gmeral  sub- 
ject need  not  appear  In  the  title.  If  It  Is 
clearly  disclosed  or  readily  Inferred  from 
the  details  expressed" — and  authorities  cited 
in  notes  63  and  64;  Isenhour  v.  State,  157 
Ind.  517,  62  N.  B.  40,  87  Am.  St  R^.  228. 
Also  see  note  to  Bobel  v.  People,  64  Am.  St 
R^.  77,  and  anthorltles  cited.  A  very  Instruct- 
ive case  is  Attorney  General  v.  Lowrey,  131 
Mich.  639,  92  N.  W.  289,  which  was  affirmed 
by  the  United  States  Supreme  Court  on  No- 
Tember  13.  1905.  26  Sup.  Ct  27,  50  L. 
Ed.   . 

X.  The  tenth  objection  interposed,  which 
is  the  last  in  the  information  proper,  is: 
"That  the  said  act  (chapter  5384)  attempts 
to  vest  the  assets  and  property  of  the  Insti- 
tute for  the  Blind,  Deaf,  and  Dumb  In  the 
state  board  of  education,  and  to  vest  the 
control,  possession,  and  management  thereof 
and  of  said  institute  in  said  board  of  control, 
and  to  authorize  the  joint  board,  cmslstlng 
of  the  state  board  of  education  and  the 
board  of  control,  to  determine  aa  to  change 
of  location  of  said  Institute  and  to  do  every 
other  matter  or  thing  in  that  connection  nec- 
essary and  requisite  to  carry  out  the  pur^ 
poses  of  said  act,  In  violation  of  the  Con- 
stitution of  the  state  of  Florida,  by  which 
said  Institute  for  the  Blind,  Deaf,  and  Domb 
is  made  and  declared  to  be  a  public  institu- 
tion, jurisdiction  and  supervision  of  which 
la  by  said  Constitution  ^ren  to  and  vested 
in  the  t)oard  of  commissioners  of  state  institu- 
tions." 

We  have  already  treated  this  objection  in 
disposing  of  the  sixth  objection,  in  division 
VI  of  this  opinion,  and  but  little  more  remains 
to  be  said. 

The  provisions  in  the  act  in  question  re- 
late to  the  "education  and  industrial  training 
of  the  blind,  deaf  and  dumb"  (see  section 
20),  and  we  find  nothing  therein  violative 
of  section  1  of  article  13  or  section  17  of 
article  4  of  the  Constitution,  which  sections 
are  copied  in  full  in  division  VI  of  this  opinion. 

When  we  consider  the  scope  of  the  Insti- 
tution for  the  Blind,  Deaf,  and  Dumb  as 
revealed  in  the  statutes  relating  thereto, 
providing  as  they  do  for  the  attendance  of 
pupils  from  the  ages  of  6  to  21,  and  longer 
If  necessary  for  graduation,  for  competent 
feachers,  for  instruction  which  shall  flt.the 
pupils  for  aiding  in  earning  a  support  and 
in  sharing  the  enjoyments  of  life,  tor  gradu- 
ating them,  and  that  this  school  stands  In  the 


place  of  all  other  schools  to  the  members  of 
society  for  whom  It  is  established,  and  that 
by  section  1,  art  18,  of  the  Constitution,  it 
shall  be  subject  to  such  regulations  as  may 
be  prescribed  by  law,  we  are  not  able  to  say 
that  the  Constitution  has  beoi  violated  by 
classing  It  In  a  system  with  "schools  of 
higher  grades,"  and  by  giving  the  state  board 
of  education  the  supervision  of  the  board 
of  control  under  the  statute  here  considered. 

The  manner  of  such  supervision  Is  not  pre- 
scribed by  the  Constitntion.  but  Is  authorized 
thereby  to  "be  prescribed  by  law,"  and  the 
Institution  in  question  Is  to  be  "subject  to 
such  regulations  as  may  be  prescribed  by 
law."  The  objection  is  not  tenable. 

XI.  The  first  additional  ground  urged  in  the 
amendment  to  the  information  Is:  "That 
the  Legislature  has  attempted  to  delegate  Its 
legislative  power  to  the  said  boards  of  edu- 
cation and  control  in  and  as  to  each  and  all 
of  the  several  matters  and  subjects  covered 
by  said  act." 

This  ground  Is  qnlte  general,  and  we  have 
already  considered  and  disposed  of  it  In 
other  divisions  of  this  opinion.  See  especial- 
ly divisions  I,  II,  and  III.  The  powers  con- 
ferred by  the  act  upon  the  state  board  of 
education  and  the  state  board  of  control  are 
not  legislative  In  their  nature,  but  are  ad- 
ministrative. 

XII.  The  second  additional  ground  is :  *^at 
said  act  seeks  to  create  an  office,  to  wit,  the 
office  member  of  the  board  of  coutrol, 
or  state  board  of  control,  the  incumbent  of 
which  may  be  removed  by  the  Governor, 
contrary  to  the  Constitution  of  the  state, 
under  which  aucb  officers  should  only  be  re- 
moved by  and  with  the  consent  of  tbe 
Senate." 

We  have  discussed  this  ground  in  division 
y  of  this  opinion,  and  decided  It  adversely 
to  this  contention  of  the  relator.  We  see  no 
occasion  for  repeating  or  amplifying  what 
we  said  there. 

XIII.  The  third  additional  ground  is :  "That 
the  incorporation  of  the  Florida  Agricultural 
College  Into  the  Unlversit?  of  the  State  of 
Florida  Is  not  contained  In  or  coT^ed  the 
tide  of  the  act" 

As  a  matter  of  fact  at  the  time  of  tbe 
passage  of  the  act  in  question,  there  was  no 
such  institution  existing  as  the  Florida  Agri- 
cultural College.  Section  8,  c  1766,  p.  46, 
of  the  Laws  of  Florida  of  1870,  orls^nally  In- 
corporating said  college,  was  repealed  by 
chapter  1905,  p.  64,  of  the  Laws  of  Florida 
of  1872.  and  section  2  of  Bald  chapter  1905. 
which  changed  some  of  the  Incorporation 
featarea,  was  amended  by  section  1,  c.  3045, 
p.  108,  of  the  Laws  of  Florida  of  1877,  which 
last-named  section  was  brought  forward, 
with  some  changes,  Into  the  Revised  Statutes 
of  1892  as  section  280.  This  section  of  the 
Revised  Statutes  was  amended  by  section  1, 
c.  4233,  p.  167,  of  the  Laws  of  Florida  of  1893, 
which  abolished  the  incorporation  feature, 
while  chaptw  6272,  p.  271,  of  tba  Laws  of 
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Florida  of  190S,  changed  the  name  of  the 
Institution  from  the  Florida  Agrlcnltnral 
College  to  the  University  of  Florida,  as  we 
saw  In  division  II  of  this  opinion,  thongh  It 
did  not  Incorporate  the  UntTersIty  of  Florida. 
Neither  Is  the  University  of  the  State  of 
Florida  Incorporated  under  the  provisions  of 
chapter  5384  of  the  Laws  of  Florida  of  1905. 
See  division  VI  of  this  opinion.  We  have 
treated  fully  the  objections  urged  against  the 
title  of  the  act  in  division  IX  of  this  opinion. 
Suffice  It  to  say  that  we  find  no  merit  in 
this  objection. 

XIV.  The  fourth  additional  gronnd  is: 
"That  the  declaration  that  the  property  of 
the  Florida  Agricultural  College  Is  the  prop- 
erty of  the  state  Is  not  a  legislative,  but  a 
Judicial,  act,  and  Is  an  ^croacbment  of  the 
legislature  upon  the  fanctloiui  of  the  Judi- 
ciary." 

A  sufflelent  reply  to  this  objectloii  Is  that 
property  which  belongs  to  the  state  may  be 
disposed  of  by  the  Legislature  without  the 
aid  of  the  courts.  This  is  a  legislative  pre- 
rogative. See  State  ex  rel.  Attorney  (Jaieral 
V.  Snowies,  16  Fla.  577,  text  616,  quoted  In 
division  I  of  this  opinion. 

XT.  The  fifth  and  last  additional  ground  in 
the  amendment  is:  "That  ,  the  act  Is  a  re- 
vision of  all  the  statutes  of  the  state  on  the 
subjects  of  the  various  schools  and  colleges 
of  the  state  above  the  grade  of  common 
free  schools,  and  does  not  re-enact  and' 
publish  at  length  any  of  the  said  laws,  ex- 
cept section  268  of  the  Revised  Statutes." 

We  cannot  agree  to  this  contention.  The 
act  In  question  Is  an  Independent  statute 
covering  a  general  and  comprehensive  sub- 
ject. In  addition  to  what  we  have  already 
said  In  this  opinion  concerning  the  act  in 
Question  and  the  authorities  we  have  dted, 
see  Lake  v.  State  ex  rel.  Palmer,  18  Fla. 
601.  We  also  refer  again  to  State  ex  rel.  At- 
torney General  v.  Knowles,  16  Fla.  677,  text 
616;  Bx  parte  Wells,  21  Fla.  280,  text  307; 
State  ex  rel.  Attorney  General  t.  Coving- 
ton, 29  Ohio  St  102,  text  118,  quoted  by 
us  In  division  V  of  this  opinion. 

We  have  now  discussed  every  ground  al- 
lied in  the  Information  and  the  amendment 
thereto  against  the  constitutionality  of  the 
act.  We  have  also  borne  In  mind,  as  is 
urged  by  the  relator,  that  all  that  Is  re- 
quired in  an  Information  of  this  character  Is 
that  it  shall  be  set  up  therein  that  the  re- 
spondents are  holding  the  office  or  exercis- 
ing the  functions  thereof  without  authority 
or  warrant  of  law,  which  allegations  may 
be  of  the  most  general  character.  17  Ency. 
of  PI.  &  Pr.  458;  State  ex  rel.  Attorney 
General  v.  Philips,  30  Fla.  670,  11  South. 
022,  and  authorities  cited  therein;  Slmonton 
T.  State,  44  Fla.  289,  81  South.  821.  We 
listened  with  attentive  interest  to  the  oral 
aigoments  of  the  aMe  counsel  for  the  re- 
lator, and  have  examined  with  great  care 
ttielr  elaborate  brlefB,  and  have  considered 
every  point  urged  1^  them.   Sorely,  If  any 


other  grounds  of  unconstitutioDallty  exist 
against  the  act,  they  would  not  have  escaped 
their  Ingenuity  and  diligence,  but  would 
have  been  called  to  our  attentltm. 

It  was  suggested  In  the  oral  argument  of 
one  of  the  counsel  tor  the  respondents  that 
the  Information  was  so  worded  concerning 
the  admission  of  '*no  student  to  the  Florida 
Female  College,  except  such  wiilte  female 
students  as  may  vt  shall  have  passed  a  satla- 
Cactory  ezamlnatttm  in  some  ecbool 
of  this  state  or  M»ne  other  state  having  a 
like  standing  and  ilinnigh  and  beyond  the 
tenth  grade  as  now  established  for  high 
schools  of  this  state,"  as  to  suggest  the  In- 
tention on  the  part  of  the  relator  to  raise 
the  fedwal  question  tliat  the  act  was  viola- 
tive of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  Imme- 
diately, however,  counsel  tor  the  relator 
positively  disclaimed  any  intention  to  raise 
any  sudii  questi<«t  and  expressly  repudiated 
the  same.  Therefore  we  hive  not  consider- 
ed or  passed  upon  that  point. 

Applying,  then,  the  cardinal  rule  r^teated- 
ly  enmiclated  by  this  court  concerning  the 
construction  of  statutes  the  constitutionality 
of  which  la  queettcmed,  we  reatA  the  con- 
elusion  that  no  clear  Tlolatlon  of  the  Con- 
stltnttott  the  act  in  question  has  been 
made  to  aiq;>ear  to  us.  Tlierefore  we  would 
not  be  Justified  or  warranted  in  overttirowlng 
it  The  Legislature  has  expressed  its  will 
in  passing  ttie  act  The  Goremor  has  duly 
approved  the  same  and  acted  thereunder  by 
making  appointment  as  prescribed  therein. 
As  a  co-ordinate  branch  of  the  govemment 
nothing  less  than  an  abiding  conviction  in 
our  minds,  beyond  a  reasonable  doubt  would 
warrant  us  in  dedarlng  It  unconstitutional. 
It  follows,  then,  from  what  has  been  said, 
that  the  ninth  ground  of  the  demurrer  Is 
well  taken.  Therefore  the  demurr^  must 
be  sivstalned  and  the  Information  quauihed. 
and  It  Is  80  ordered. 

In  closing  this  long  opinion,  we  wish  to 
express  our  high  appreciation  of  the  signal 
ability  displayed  by  the  learned  counsel  for 
the  relator  and  the  respondents  in  the  presen- 
tation of  the  different  points  Involved  in 
this  case.  We  have  found  both  their  oral 
arguments  and  their  briefs  enlightening  and 
educative,  thereby  materially  lessening  our 
labors.  We  have  realized  the  gravity  of  the 
questions  involved  and  of  their  far-reaching 
consequences  to  the  public,  and  have  reach- 
ed the  conclusions  announced  herein  only 
after  the  most  thorough  luTestlgatloii  and 
mature  consideration. 

It  has  been  a  source  of  gratification  to  us 
to  find  so  many  of  the  questions  propounded 
answered  by  prior  decisions  of  this  court, 
and  we  would  pay  a  Just  tribute  to  the  learn- 
ing, ability,  and  Industry  (tf  oar  predecesBofi 
on  this  bench. 

In  conclusion  we  again  wish  to  call  atten- 
tion to  the  fact  that  with  the  wisdom  or 
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folly  of  ttw  act;  juatice  or  Injostice  thereof, 
we  hare  nothing  to  da  State  ex  reL  At- 
torney General  t.  Dillon,  82  Fla.  645,  14 
South.  888.  22  L.  B.  A.  124;  Bloxbam  t. 
Florida  Cent  ft  P.  B.  Oo.,  8S  Fla.  625.  17 
SoottL  902.  The  aole  questkm  we  are  called 
npmi  to  decide  1b,  doei  the  act  conflict  with 
the  CknutitDtlan?  If  not,  we  are  bonnd  to 
uphold  It 

Demurrer  sustained,  and  Infwmatifni 
quashed. 

HOCKEB,  WHITFIELD,  and  PAHK- 
HILL,  33^  concur.  COCKBBLL^  J.,  dl» 
qualified. 

TAYLOR,  J.,  because  of  local  interests  In- 
ToWed,  excused  himself  and  took  no  part 
in  the  decision  of  the  case. 


DUNWOODY  et  al.  v.  SAUNDBBS. 
(Supreme  Oonrt  of  Florida,  Division  A.  Dec. 
19, 1906.) 

1.  SHippino— Lobs  or  Vxb6bz<— Liabiutt  or 
Chabtebbb. 

Where  the  owners  of  a  barge  place  thereon 
a  master,  who  was  charged  by  uiem  to  have 
the  barge  loaded  in  a  certain  way  and  the  leas 
was  occasioned  by  the  manner  of  loading,  the 
bailees  are  not  liable  for  the  loss  under  the 
ordinary  terms  of  bailment 

2.  TaiAir— iNSTBircnoNB. 

Instructions  should  be  confirmed  to  the 
IssneB  raised  by  the  pleadings. 
8.  Pbincipai.  and  Agent— Authoeitt  or 

AOKNT. 

It  is  error  to  charge  that  a  general  agent 
has  no  authority  to  enlarge  the  osaal  contract 
of  bailment,  so  as  to  make  bis  principal  an 
Insurer  of  uie  thing  bailed  daruig  the  term,  if 
the  thing  be  needed  for  his  principal's  boainess 
and  can  t>e  had  on  no  other  conditions. 
(Syllabus  by  the  Coort) 

Error  to  Circuit  Conrt  Bscambia  County; 
a  B.  ParkblU,  Jndga 

Action  by  Bryan  Dunwoody  and  others 
against  E.  B.  Saunders.  Judgment  for  de- 
fendant and  plalntilfB  brings  errw.  Re- 
Tcrsed. 

Avery  ft  Avery,  for  plolntlCb  In  wror. 
Blount  ft  Blount  for  defttidant  In  wror. 

COCKRELL.  J.  The  plaintiffs  in  error,  as 
plaintiffs  below,  sued  for  the  loss  and  hire  of 
a  bai^e  or  lighter.  The  declaration  con- 
sisted of  three  counts — the  first  an  ordinary 
count  in  bailment  for  the  loss  throufl^k  the 
alleged  negligence  of  a  bailee  for  hire;  the 
second  count  alleged  a  special  contract  where- 
by the  bailee  became  an  insurer  of  the  barge ; 
and  the  third  count  was  for  the  rental  value 
of  the  tighter  between  the  hiring  and  the 
losa  There  was  verdict  and  Judgment  on  the 
last  count  alone,  and  to  the  Judgment  the 
plaintiffs  sued  out  this  writ  of  error. 

No  question  is  raised  here  on  the  pleadings, 
all  assignments  of  error  therein  being  ex- 
pressly  abandoned,  and  the  only  asslgnmentB, 


in  view  of  the  disposition  of  the  case,  that 
we  shall  consider,  are  those  based  upon  c^ 
tain  Instructions  given,  modified,  or  refused. 

The  barge  was  hired  for  the  purpose  of 
being  towed  from  Pensacola  to  St  Andrews 
Bay  and  there  receive  on  board  a  cargo  of 
lumber,  when  It  was  to  be  towed  back  with 
such  cargo  to  Pensacola  by  the  defendant's 
ti^lboat  and  there  was  evldeoce  that  the 
owners  of  the  barge  placed  thereon  a  master, 
with  direction  to  see  to  It  that  the  barge  was 
loaded  in  a  certain  way,  and  that  this  man- 
ner of  loading  caused  Its  loss.  Under  the 
first  count  the  plaintiffs  asked  an  instruction 
to  the  effect  tliat  If  the  manner  of  loading 
was  such  as  to  malce  it  obvious  to  the  master 
of  defendant's  tug  that  it  would  be  perilous 
to  take  the  lighter  to  sea,  such  taking  would 
be  an  act  oi  negligence  entitling  a  recovery. 
The  charge  as  requested  was  refused,  but 
was  given  with  the  modification  that  If  the 
loading  was  done  under  the  direction  and 
control  of  the  master  of  the  barge,  who  wan 
kept  on  board  by  the  plaintiffs  and  vested 
with  the  control  and  direction  of  the  loading, 
and  the  loading  under  his  direction  was  In 
a  way  that  was  unsafe  and  perilous,  tlie 
plaintiffs  would  be  bound  by  bis  act 

The  modification  was  proper.  The  act 
of  the  master  of  the  barge  was  the  act  of  the 
owners,  and  they  should  not  be  heard  to  com- 
plain of  a  loss  directly  and  voluntarily 
brought  on  themselves.  It  would  be  their 
negligence  that  caused  the  loss,  rather  than 
the  negligence  of  the  bailee.  If,  for  example, 
I  should  hire  a  team  from  a  livery  stable, 
and  It  Is  injured  by  reason  solely  of  an  ob- 
vious defect  In  the  harness,  and  In  spite  of 
all  skill  and  care  on  my  part  In  the  manage- 
ment of  the  team,  there  could  be  no  possible 
liability  on  my  part  to  the  liveryman,  what- 
ever might  be  my  liability  to  third  persons. 
If,  however,  subsequent  to  the  delivery  of  the 
team  to  me.  there  should  be  further  break- 
age, or  should  further  defects  appear.  It 
might  then  be  my  duty  to  take  the  ordinary 
usual  precautions  that  might  be  available  to 
repair  these  defects,  even  to  the  extent  of 
abandoning  the  use  of  the  team  altogether. 
This  seems  to  be  the  principle  upon  which 
the  Supreme  Court  of  Alabama,  In  Hlgman 
V.  Camody,  112  Ala.  267,  20  South.  480.  67 
Am.  St  Rep.  33,  held  the  bailee  liable. 

The  defendant  will  not  be  held  guilty  of 
negligence  and  liable  for  such  to  the  bailors, 
because  he  took  the  lighter  endangered  by 
the  bailors'  own  act 

This  argument  Is  conclusive,  also,  on  the 
cliarge  as  applicable  to  the  first  count  upon 
which  the  ninth  assignment  Is  predicated; 
and  as  to  the  second  count  it  la  directly  re- 
sponsive to  the  Issues  made  by  the  pleadings. 
As  before  stated,  the  sufficiency  of  these  Is- 
sues as  matters  of  law  Is  not  presented  to  us, 
and  we  do  not  feel  disposed  to  enter  upon  an 
Independent  Investigation  of  them. 

The  instruction,  the  refusal  of  which  Is  the 
basis  for  the  Beraith  assignment  of  oror. 
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songlit  to  present  Issaes  not  raised  by  the 
pleadings,  and  was  properly  refused. 

The  court  erred  in  giving  this  charge :  "If 
yoa  And  that  Hyier  had  authorl^  from  the 
defendant  to  hire  the  barge  Bralnard  for  the 
trip  from  Poisacola  to  St  Andrews  and  re- 
tora,  yet  existence  of  such  power  would 
not  authorize  blm  to  bind  the  defendant  by  a 
contract  that  the  barge,  during  the  possession 
of  ber  under  such  hiring,  should  be  at  the 
risk  of  the  defendant"  The  defendant  In 
error  asserts  that  this  instruction  "was  in- 
tended to  present  boldly  to  the  Jury  the  as- 
sertion that  there  was  no  evidence  to  show 
that  Hyer  had  the  power,  or  that  the  plain- 
tiffs had  the  right  to  rely  on  his  having  the 
power,  to  bind  the  defendant  by  a  contract 
that  the  barge  during  bailment  should  be  at 
defendant's  rlslc."  We  shall  accept  tbia  In- 
terpretation of  the  charge. 

There  was  evidence  from  which  we  can 
legitimately  Infer  that  Hyer,  who  alone  par- 
ticipated in  the  transaction  on  behalf  of  the 
bailee,  was  at  the  time  acting  as  his  general 
agent  in  the  barge  and  towboat  business, 
tboi^h  Saunders  bad  other  lines  of  business 
not  represented  by  Hyer,  and,  further,  that 
subsequent  to  the  loss  of  the  barge  when 
Hyer  was  charged  with  having  made  the  con- 
tract, Saunders,  though  present,  did  not  deny 
his  suthoritr.  There  was  no  proof  of  custom 
or  usage  or  previous  dealings,  or  that  the 
bailors  bad  knowledge  of  any  limitations 
upon  the  agent's  apparent  authority.  While  a 
general  agent's  authorl^  is  confined  to  such 
transactions  and  concerns  as  are  incident  and 
appurtenant  to  the  business  of  bis  principal, 
and  to  that  branch  of  his  business  that  Is  in- 
trusted to  bis  care,  yet  within  these  limits 
the  prlndpal  Is  bound.  Mechem  on  Agency,  §8 
286,  287.  The  same  authority  says:  "Where 
the  agent  is  authorized  to  transact  all 
the  principal's  business  of  a  certain  kind, 
the  very  breadth  of  the  employment  and 
variety  of  the  dntles  to  be  performed  neces* 
sarlly  involve  more  or  less  of  discretion  and 
choice  of  methods,  and  render  impracticable. 
If  not  Impossible,  much  of  particularity  or 
precision,  either  as  to  the  exact  means  and 
method  to  be  employed,  or  as  to  the  scope  or 
extent  of  the  authority  Itself.  Where  so  little 
la  expressed,  more  may  well  be  implied.  The 
ftict  of  such  an  authorl^,  of  Itself,  presup- 
poses a  g«jerai  confidence  bestowed  upon  the 
agent  and  a  general  committal  to  his  dis- 
cretion and  Judgment  of  all  beyond  the  es- 
sential objects  to  be  attained  and  the  outlines 
of  the  course  to  be  pursued.  It  may  not  un- 
reasonably be  presumed,  where  nothing  is  in- 
dicated to  the  contrary,  that  such  an  agent 
possesses  those  powers  which  are  commen- 
surate with  his  undertaking,  and  which  are 
usually  and  properly  exercised  by  other  simi- 
lar ^:«it8  under  like  circumstances.  This 
presumption  may  well  be  and  Is  constantly 
relied  upon  by  persons  dealing  with  such 
agents,  and  so  reasonable,  proper,  and  neces- 
sary Is  this  reliance^  that  It  mt^  Justly  be 


required  that  if  the  principal  would  impose 
unusual  restrictions  up<Hi  the  authority  of 
such  an  agent  he  should  make  them  known  to 
persons  Who  may  have  occasion  to  deal  with 
the  agoit" 

For  the  purpose  of  conducting  this  business 
over  which  he  had  general  charge,  should  the 
circumstances  arise,  rendering  such  a  course 
necessary,  we  see  no  limltati<Hi  upon  his 
power  from  the  facts  disclosed  here,  to  boy  a 
barge  outright  and  blud  bis  principal  tha«by. 
Much  less  are  there  limitations  upon  his 
power  to  buy  the  barge  for  the  limited  time 
required  for  the  performance  of  this  contract 
since,  as  it  may  be  gathered  from  the  evi- 
dence, these  were  the  only  terms  upon  which 
he  could  secure  it 

The  question  of  the  scope  of  the  authority 
of  an  agent  is  generally  one  of  fact  or  of 
mixed  law  and  fact  and  therefore,  under  our 
system,  that  prohibits  charges  upon  the  facts, 
such  question  Is  best  to  the  determination 
of  a  jury  under  general  instructions  for  Its 
guidance.  Othw  and  dtfferoit  fftcts  may  be 
evidenced  on  another  trial,  and  we  refrain 
therefore  from  any  further  expression  of  our 
views. 

It  Is  unnecessary  to  discuss  the  form  or 
effect  of  the  verdict 

For  the  error  pointed  out,  the  jndgmoit  la 
reversed  at  the  cost  of  the  defendant  In  «ror 
and  a  new  trial  awarded. 

SHAGKLEFOBD,  a  and  WHITFIBLD. 
J.,  concur. 

TATLOB  and  HOCEBB,  JJ.,  concur  In  the 
opinion. 

PABKHILL,  J.,  disqualified. 


DONALDSON  et  al.  v.  ROSB  et  al.  (No.  L) 

(Supreme  Court  of  Florida,  Division  A.  Nor. 
17,  1903.) 

Error  to  Olrcnlt  Court,  Bscambla  County; 
Evelyn  0.  Maxwell,  Judge. 

Action  by  B.  P.  Bose  and  another  against 
John  E.  Donaldson  uid  another.  Judgment  for 
plaintlffir,  and  defendants  bring  error. 

Blount  &  Blount  for  plaintiffs  In  error.  Jobn 
0.  Avery,  for  defendants  in  error. 

FEB  OUBIAM.  The  judgment  is  affirmed. 


DONALDSON  et  aL  v.  BOSS  et  aL   (No.  2.) 

(Supreme  Court  of  Florida,  Divi8l<m  A.  Nov. 
17,  1903.) 

Error  to  dTcnlt  Court,  Bscambla  County; 
Evelyn  C  Maxwell,  Judge. 

Action  by  E.  P.  Rose  and  another  against 
John  E.  Donaldson  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error. 

Blount  ft  Blount  for  pl^ntdfEs  In  error.  John 
C.  Avery,  for  defendants  in  mm. 

FEB  CUBIAM.  The  judgment  Is  afBrmed. 
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DBAWDT  ct  al.  t.  HIBSCHHAN  et  ol. 

(Snxtmiia  Oonrt  of  Florida,  DtrUon  A.  Jane 

80,  1903.) 

Appeal  from  Oircult  Court,  Daval  Oonnty; 
Rbydon  M.  Call,  Judge. 

Bill  by  S.  Jasper  Drawdv  and  others  against 
Fannie  Hirschman  and  otoers.  Decree  for  do* 
fendants,  and  complainants  ajtpeal. 

Wall  &  Stevens,  for  appellantB.  Doggett  & 
Van  Deman,  for  appellees. 

PBB  OUBIAM.  The  decree  is  affirmed. 


HASTDBLIN  at  tL  T.  QBAOY. 
(Supreme  Coart  of  ^nt^^^Divialon  B.  Jnly 

Appeal  from  Circuit  Court,  Alachua  Count; ; 
William  A.  Hocker,  Judge. 

Bill  br  G.  W.  EaBterlin  and  others  against 
L.  C.  Gracy.  Decree  for  dtfendant,  and  oom- 
plainantB  ai^ieal. 

IDrans  Halle,  for  appellants. 

PBB  OUBIAM.  The  decree  la  aflbmed. 


BASTEBLIN  v.  STATE,  by  LAMAR,  Atty. 
Gen. 

(Supreme  Court  of  Florida.  Sept.  6,  3908.) 

Appeal  from  Oitcult  Court,  Alachua.  C!onnty ; 
William  A.  Hocber,  Judge. 

Bill  by  J.  D.  Eaaterlin  against  the  state,  by 
W.  B.  XAmar,  Attorney  General.  Decree  for 
defendant,  and  oomplalnant  appeals. 

Evans  Haile  and  Horatio  Davie,  for  appellant, 
J.  B.  Whitfield,  Atty.  Gen.,  and  B.  A.  Thrasher, 
for  appellee. 

PER  CURIAM.  The  appeal  is  diamisaed,  on 
motion  oi  counsel  for  the  appdle*. 


BNDEL  et  at  T.  BNDDL. 

(Si^reme  Court  of  Florida,  Dividoo  B.  Oct 

27,  1903.) 

Appeal  from  Circuit  Court,  Alachua  County ; 
William  A.  Uocker,  Judga 

Bill  by  Marcus  Bndel  against  Hyman  Bndel 
and  oOiers.  Decrees  for  eon4)Iainant,  and  d^ 
fwdanta  appeal. 

B.  C  F.  Sanchei,  for  appellanta. 
PBB  OUBIAM.  Deenea  affirmed. 


FLEMING  r.  BLIASBBBO  BB08.  00.  et  aL 
(Supreme  Court  of  Florida.  Aag.  4,  1908.) 

In  Banc.  Error  to  Circuit  Court,  Leon 
County ;  John  W.  Malone,  Judge. 

Action  by  Eliasberg  Bros.  Company  and 
another  agunst  S.  0.  Fleming.  Judgment  for 
plaintiffs,  and  defendant  brings  error. 

Geone  B.  Perkins  and  W.  O.  Hodges,  for 
plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  by 
the  clerk,  on  prsecipe  of  counsel  for  the  plaintlfl 
in  error,  under  rule  24  (18  South,  iz). 


(115  La.) 
No.  15,836i 
FARMER  T.  KEARNET. 
(Supreme  Court  of  Louisiana.   Dec  18,  190&.) 

1.  ifAam  AND  gSBTAni—lNJUBUa  TO  SXBV- 
AKT— StTFIBINTENDENCB. 

Reaponsibility  of  contractors  for  Injury 
received  by  workmen  lests  upon  their  freedom 
of  actim  in  respect  to  selection  of  and  to  bu- 
iwrintendence  over  the  latter.  When  the  indi- 
vidual workm^  instead  of  allowing  matters 
to  take  their  usual  shape  and  course,  make  it 
a  condition  of  their  accepting  service  ttiat  the 
contractor  will  yield  in  their  favor  this  right 
of  freedom  of  action,  they  absolve  him  from  the 
responsibility  which  otherwise  would  be  thrown 
upon  him,  and  look  to  that  of  their  own  selected 
agencies. 

2.  Same  —  Sufebintendenob  of  Labob  Ob- 
oanization. 

When  the  workmen  delegate  to  a  labor 
organization  which  they  have  joined  (and  others 
in  privity  with  it)  this  right  of  selection  and 
superintendence,  they  agree,  so  far  as  fhe  con- 
tractor is  concerned,  to  accept  the  membership 
of  their  fellow  workmen  in  their  respective 
organizations,  and  the  action  of  those  associa- 
tions is,  ipso  facto,  good  and  eufficient  guaranty 
to  them  for  their  individual  safety  and  protec- 
tion. 

If  they  deem  memborship  in  otxanisatiims 
as  conferring  bmefits  upon  them,  they  cannot 
accept  the  l^eflts  and  repudiate  the  resulting 
legal  disadvantages. 

Neither  justice  nor  reason  would  justify 
throwing   nj^n   contractors   responsibility  in 
favor  of  parties  for  acts  over  wmch  they  have 
themselves  taken  control. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  ParlBh 
of  Orleans;  Fred.  D.  King,  Judge. 

Action  by  George  Farmer  against  William 
J.  Kearney.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Rehearing  denied  January  29,  1906. 

McGaleb.  Mc(3aleb  &  Leopold,  for  appellant 
Miller,  Dnfonr  &  Dnfour.  for  appelleew 

Statement  of  Case. 

NICHOLLS,  J.  This  Is  a  suit  for  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff to  the  amount  of  $5,000.  He  alleges: 
That  on  the  15th  of  November,  1904,  he  was 
working  with  a  gang  of  screwmen  Btowlng 
cotton  in  the  hold  of  the  steamship  Chancel- 
lor, lying  at  Chalmette,  In  the  parish  of  St 
Bernard.  That  between  the  hours  of  7  and 
8  o'clock  on  the  morning  of  that  day,  while 
petitioner  was  so  engaged  and  working  as  a 
screwman  In  the  aft,  or  compartment  No.  8, 
of  said  steamship  Chancellor,  lying  at  Chal- 
mette, in  the  parish  of  St  Bernard,  a  bale 
of  cotton  fell  out  of  the  sUng  attached  to 
the  derrick,  operated  by  defendant,  his  agents, 
servants,  and  employ^,  from  the  top  of  the 
hatch  of  said  vessel,  down  Into  the  hold, 
bounced  and  struck  petitioner  on  the  right 
hip  bone,  breaking  and  snapping  a  portion 
thweof,  and  rendering  petitioner  Insensible 
fOr  about  five  minutes.  He  was  removed 
from  said  vessel  into  a  wagon  to  the  slaugh- 
ter house  by  his  brother  and  father,  and  was 
taken  from  tbe  alaugbtw  house  to  the 
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Charity  Hospital,  In  tbls  dty.  In  the  hospital 
ambnlance;  That  the  Bm^^eons  of  said  Charity 
Hospital  performed  a  sni^cal  operation  rtp- 
on  peHtloner,  setttaig  the  broken  bone. 

That  petitioner  remained  In  the  Charity 
Hospital  abont  four  weeks.  That  he  sntTered 
severe  pain  and  i^Dy,  both  mental  and 
physical,  caused  by  said  personal  tujnrles 
so  sustained  by  him  as  above  redted,  and 
for  which  d^raidant  Is  Ilablet.  That  the  In- 
jury Inflicted  upon  petitioner  la  of  a  per^ 
manent  charactw. 

That  William  3.  Kearney  was  the  steve- 
dore employed  to  load  said  vessel,  and  In 
charge  of  the  gang  oi>eratlng  the  derrick  at 
the  time,  from  which  said  bale  of  cotton  fell 
Into  the  aft  compartmmt  Na  8  of  said  ves- 
sel, by  which  petitioner  was  Injured  as  afore- 
said. 

Now  petitioner  charges  and  avers  that  the 
said  William  3.  Kearney,  the  stevedore,  his 
agents,  servants,  and  employes  operating 
said  derrick  and  Its  appliances,  were  guilty 
of  gross  negligence  and  fault,  want  of  due 
care  and  ordinary  skill:  First  That  the 
bales  of  cotton  were  not  well  fastened  and 
secure  In  the  sllug  attached  to  said  derrick, 
and  were  Improperly  and  carelessly  slung  by 
said  defendant,  his  agmts,  servante,  and  em- 
ployte  operating  said  derrick  and  its  appur- 
tenances at  the  time.  Second.  That  the  said 
derrick  was  operated  In  too  great  haste  while 
lowering  the  cotton  in  the  hold  of  the  ship. 
Third.  That  the  derrick  and  Its  appliances 
on  which  the  cotton  was  hoisted  and  let 
down  into  the  hold  of  the  veasel  were  not  in 
the  proper  position,  and  should  have  been 
stationed  on  the  forward  compartment,  In- 
stead of  the  aft  compartment  Fourth.  That 
two  bales  of  cotton,  aa  is  customary,  were 
hoisted  by  said  derrick  and  lowered  into 
the  hold  at  one  and  the  same  time.  That 
the  bight  of  the  sHug  that  took  hold  of 
the  cotton  and  lowered  it  Into  the  hold  of 
the  vessel  was  entirely  too  long,  and  the  bale 
of  cotton  which  struck  petitioner  was  loosen- 
ed and  fell  out  of  the  sling. 

Petitioner  alleges  amicable  demand  and 
failure  to  pay.  In  view  of  the  premises,  he 
prays  that  William  J.  Kearney  be  cited  to 
appear  and  answer  this  petition,  and  after 
due  proceedings  he  be  condemned  to  pay  unto 
petitioner  the  aforesaid  sum  of  $S,000,  with 
Interest,  costs,  and  for  general  relief. 

Defendant  answered.  He  first  pleaded  the 
general  issue,  and  further  answered :  That 
he  admitted  that  on  the  ISth  of  November, 
1004,  plaintiff  was  working,  storing  cotton  in 
the  hold  of  the  steamship  Chancellor,  lying 
at  the  wharf  at  Chalmette,  In  the  parish  of 
St  Bernard,  That  cotton  was  being  loaded 
from  the  wharf  into  the  hold  of  said  steam- 
ship, by  being  hoisted  by  means  of  a  hoist- 
ing gear  or  steam  winch  and  lowered  by 
said  maclilnery  into  the  hold  of  the  ship. 
That  the  plalntlft  was  one  of  a  gang  of 
screwmen  who  belonged  to  an  organization, 
the  members  of  which  defendant  and  other 


fltevedores  w^  compelled  to  employ  In  tbs 
loading  and  storing  of  cotton  In  vesaels. 
That  the  said  screwmoi  work  In  gangs,  and 
that  one  of  their  gang  or  membora  is  in 
charge  of  the  winch  or  hoisting  machinery 
by  which  the  cotton  Is  hoisted  from  the 
wharf  and  lowered  into  the  hold  of  the  vea- 
sel. That  on  the  day  in  qn«tlon,  and  at  the 
time  the  bale  of  cotton  referred  to  In  plain- 
tiff's petition  fell  and  Injured  plaintiff,  plain- 
tiff and  ottiera  of  the  gang  of  screwmen  to 
which  he  belonged  were  storing  cotton  Into 
ttK  hold  of  the  Teasel,  which  cotton  was 
hoisted  from  the  wharf  and  lowered  Into  the 
hold  by  means  of  said  steam  winch  or  holBt- 
ing  machine,  which  was  operated  by  one  of 
the  gang  of  screwmen  to  which  plaintiff  be- 
longed, and  with  whom  be  was  working; 
and  therefore  a  fellow  servant  of  plaintiff. 

That  respondent  denies  that  plaintiff  was 
injured  as  alleged  In  his  said  petition,  or 
that  the  Injuries  surtalned  were  of  the 
character  set  forth  In  said  petition;  and 
respondent  avers  that,  if  plaintiff  was  in- 
jured, said  injury  resulted  to  plaintiff  from 
the  negligence,  carelesaness,  and  want  of 
skill  of  plainticrs  fellow  servant  who  was 
In  charge  of  and  operating  the  said  winch 
or  hoisting  machine.  In  that  plaintiff's  fellow 
servant,  who  was  operating  said  winch  or 
hoisting  machine,  was  warned  not  to  hoist 
the  cotton  then  in  the  sllug,  one  of  which 
bales  fell  and  injured  plaintiff,  until  said 
cotton  be  securely  fastened  in  said  sling, 
but  despite  said  warning,  plaintiff's  fellow 
servant  carelessly  and  n^ltgently  hoisted 
said  cotton,  one  of  which  broke  loose  and 
fell  upon  plaintiff  in  consequence  of  the  care- 
lessness, re(^lessness,  and  n^ligence  in  the 
operation  of  the  said  winch  or  hoisting  ma- 
chine by  plaintlCTs  fellow  servant 

Further  answering,  respondent  denies  that 
the  apparatus  used  In  the  hoisting  of  said 
cotton  was  of  improper  construction  or  was 
not  in  the  usual  or  proper  position,  bnt,  on 
the  contrary,  avers  that  said  apparatus  was 
of  proper  construction  and  design  and  In  good 
condition,  and  was  operated  in  a  safe  and 
proper  location,  and  that  even  If  said  ap- 
paratus had  not  been  In  a  safe  and  proper 
location,  the  plaintiff  had  worked  for  several 
days  with  said  apparatus  in  the  place  and 
condition  In  which  It  was,  and  that  if  the 
injury  to  plaintiff  resulted  from  the  Im- 
proper location  of  said  apparatus,  which  re- 
spondent specially  denies,  plaintiff  assumed 
the  risk  tocldental  to  the  location  of  said 
apparatus  and  the  injury  that  might  have 
resulted  to  him  therefrom. 

In  view  of  the  premises  respondent  prays 
that  plaintiff's  suit  be  dismissed,  with  costs, 
and  for  all  general  and  equitable  relief. 

Judgment  was  rendered  In  favor  of  the 
deftmdant,  and  the  plaintiff  appealed. 

Opinion. 

The  plaintiff  In  this  suit  wrb  severely  in- 
jured while  engaged  as  a  acrewman,  loading 
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cotton  In  the  bold  ot  ttw  steamddp  Glum- 
cellor.  The  Injury  wu  eamed  by  ti»  fall- 
ing into  an  open  batcbway  of  a  bale  of  cot- 
ton which  was  being  loaded  Into  the  resseL 
He  was  not  in  a  position  to  aee  or  know  ex- 
actly how  or  through  whose  Instrumentality 
Uie  balee  fell,  but  be  ehargee  .that  the  cot- 
ton was  loaded  Into  the  ship  means  of  a 
derrick  and  appUaneee  connected  with  the 
same;  that  the  bale  which  Btni<^  him  was 
one  of  two  balM  which  were  not  well  tBB- 
tened  and  secure  In  the  sling  attached  to  the 
derri<ft,  and  that  the  parties  operating  the 
dOTick  and  Its  appliances  op^ted  the  same 
In  too  great  haste  while  lowering  tliem  into 
the  hold  of  the  ship;  that  the  bight  of  the 
■Ung  that  took  hold  of  the  cotton  and  low- 
ered it  Into  the  hold  was  entirely  too  long, 
and  the  bale  which  stnuft  him  was  loosened 
and  fell  out  of  the  ellng.  He  allies  that 
defendant  was  the  stevedore  employed  to 
load  tlie  vessel  (at  the  time  of  the  injury 
received  by  him).  In  charge  of  the  gang 
operating  the  derrick  from  which  the  bale 
of  cotton  fell  which  injnred  him;  that  the 
stevedore,  Kearney,  his  agents,  servants,  and 
employes  operating  the  derrick  and  Its  ap- 
pliances, were  gnilty  in  so  operating  them 
of  gross  negligence  and  fault,  want  of  due 
care,  and  ordinary  skllL 

The  case  is  submitted  to  ns  with  a  claim 
to  liability  on  the  part  of  the  defendant  as 
an  employer  under  circumstances  very  ex- 
ceptional in  character. 

In  the  brief  filed  on  behalf  of  the  defend- 
ant, his  counsel  say : 

"It  is  evident  that  the  commerce  of  the  port 
of  New  Orleans  is  handled  by  two  asBociations 
— ^the  Longshoremen's  Benevolent  Association, 
which  handles  cotton  up  to  the  time  that  the 
elinc  is  attached  to  the  hoist,  and  the  Screw- 
men^s  Association,  which  bandies  it  from  that 
time  onti]  it  reaches  the  hold  of  the  ship. 

"These  two  associations  control  absolutely 
the  commerce  of  the  port,  forming  together  what 
Is  known  as  the  'Dock  and  Cotton  Council,'  and 
enforcing  the  rules  of  this  council  by  boycott 
or  strike.  The  Screwmen's  Association  refuses 
to  take  cotton  from  anybody  but  members  of 
the  Longshoremen's  Association,  and  the  Long- 
shoremen's Association  refuses  to  ddiver  the 
cotton  to  anybody  bnt  members  of  tlw  Screw- 
men's  Association. 

"The  stevedore  does  not,  and  is  not  al- 
lowed to,  come  in  contact  with  the  individoaL 
He  cannot  employ  the  individual,  but  must 
employ  an  enure  gang,  wbidi  is  made  up 
of  members  of  this  association  among  them- 
selv^  and  to  which  they  designate  one  of  them- 
selves as  foreman.  These  screwmen  are  su- 
preme aboard  ship.  They  handle  the  cotton 
from  the  moment  the  sling  Is  attached  to  the 
hoist  One  of  the  rights  which  they  danand 
is  that  one  of  the  gang  must  operate  the  winch. 
They  tliemselveB  select  the  man  who  is  to 
operate  the  winch.  The  stevedore  is  not  allowed 
any  choice  in  the  matter,  and  on  the  day  of 
the  accident  the  screwman  and  the  members  of 
the  gang  in  which  plaintiff  worked,  designated 
Tony,'  one  of  their  gang,  to  operate  the  winch. 

"Every  witnesB  in  this  case,  including  the 

ftlaintiff  himself,  has  testified  that  the  stevedore 
t  not  allowed  any  choice  in  the  selection  of  the 
winchman,  and  if,  on  the  day  in  question,  the 
defendant  had  put  the  most  expert  machinist 
to  operate  this  winch,  all  of  the  screwmen  would 


969 

have  left  the  work,  and  would  have  declined  to 
return  to  work  until  one  of  tbdr  numbw  had 
been  reinstated  at  the  winch," 

The  plaintiff  and  his  fellow  workmen  were 
ttigaged  In  loading  cotton  from  the  wharf  into 
the  hold  of  the  ship.  Tb9  i^>eratlon  conststa 
Id  hoisting  the  cotton  from  the  wharf  by 
means  of  a  steam .  winch  and  loworing  it 
into  the  hold,  where  it  Is  stored.  This  work 
Is  Bubdirlded  by  the  arbitrary  regulation  of 
a  certain  elemmt  of  labor  In  the  city  of 
New  Orleans.  The  cotton  Is  handled  on  the 
wharf  and  tiu  rope  attached  to  the  hoisting 
g^  by  a  class  of  men  called  "Longshore- 
men."  The  botetlng  gear  Is  opa*ated  and  the 
cotton  detached  therefrom  and  stored  by  a 
class  of  men  called  "Screwmen."  Under  the 
regulations  which  tb^  labor  associations 
have  established,  and  as  conditions  imposed 
by  th^,  the  longshoremen  will  not  handle 
the  cotton  that  is  not  hoisted  and  stored  by 
screwmen,  and  the  screwmen  will  not  hoist 
and  store  cotton  that  is  not  handled  by  the 
longshoremen.  Whatever,  therefore,  may  be 
the  particular  work  that  these  re8i>ectlve 
laborers  may  be  assigned  to,  It  is  evident 
they  are  engaged  In  the  common  work  and 
unds^klng  of  loading  cotton  from  the  wharf 
into  the  hold  of  the  ship.  The  man  operating 
the  winch  was  a  screwman,  and  belonged  to- 
the  same  gang  as  the  plaintiff.  The  hoisting 
of  the  cotton  by  means  of  the  steam  wincb 
and  lowering  It  into  the  hold,  where  it  Is 
detached  and  placed  In  position,  is  a  common 
work  or  undertaking.  It  Is  evidently  con- 
sidered such  by  the  screwmen  themselves,  for 
the  reasons  that  In  the  gangs  which  they 
make  up  to  do  this  work  they  always  Include 
and  require  the  master  to  employ  one  of  their 
men  to  operate  the  steam  winch.  On  the 
occasion  of  this  injury  the  steam  winch  was- 
operated  by  one  of  plaintiff's  fellow  gangmen 
or  workers. 

The  following  testimony  was  given  by  the 
defendant  on  the  trial: 

"Q.  Mr.  Kearney,  what  Is  your  businessV 
"A.  I  am  stevedore  for  the  Harrison  Line- 
steamers. 

"Q.  Were  you  engaged  In  loadliw  the  steam- 
ship Chancellor  on  the  day  that  this  accident 
is  said  to  have  occurred? 

"A.  I  was. 

"Q.  Do  you  employ  members  of  the  Screw- 
men b  and  Longshoremen's  Associations? 
"A.  Yes,  sir. 

"Q.  Do  they  fill  all  positions  appertaining  to 
the  loading  of  the  ship? 
"A.  Yes.  sir. 

"Q.  Under  your  engagement  with  the  Screw- 
men's  Association  do  you  or  not  select  a  winch- 
man  of  your  own  choice? 

"A.  No,  sir;  I  have  nothing  to  do  with  It 

"Q.  Who  mast  you  employ? 

"A.  I  must  ^ploy  a  foreman  who  Is  a  mem- 
ber of  the  union,  and  he  selects  the  men  to  do 
the  work. 

"Q.  Can  yon  empl(»  the  captains  of  the 

hatch? 

"A.  I  can't  employ.  It  is  against  the  rales 
ot  the  Screwmen's  Assodatlon  to  employ  any 
of  their  organization." 

By  the  court : 

"Q.  Mr.  Keanur,  eiplaln  in  a  tnr  words  how 
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son  do  thin.  Ton  are  onployed  yourself  bj  the 
Harrison  Line  to  onload  th^  vessels? 
"A.  yee.  sir. 

"Q.  Tell  me  how  you  go  about  it 
"A.  I  employ  a  foreman  who  is  a  member  of 
the  Bcrewmen's  organisation,  and  be  selects 
men  to  work  aboard  the  ship.  I  tell  him  the 
amount  of  gangs  that  I  want  and  the  amonnt 
that  is  to  go  in  each  reepective  hatch,  and  he 
puts  them  to  work. 

"Q.  Now,  who  on  this    particular  occasion 
did  you  employ  as  foreman? 
"A.  A  man  by  the  name  of  Powers. 


112]  — ^  belong? 


He  was  a  member  of  the  screwmeu*! 
organization. 
"Q.  Ton  told  Powers  how  many  gangs  yon 

wanted? 
"A.  Yes,  sir. 

"Q.  And  who  employed  the  plaintiff,  yon  or 
Powers? 

"A.  The  fraeman  of  the  ship  employed  him. 
I  had  never  seen  him  until  I  got  down  that 
morning,  until  the  ship  started  working." 

By  defendant's  counsel : 

"Q.  What  would  be  the  result  If  you  put  an 
expert  mechanical  engineer  to  handling  the 
winch? 

"A.  All  work  woold  stop  if  I  employed  sny* 
body  but  what  was  a  member  of  that  organisa- 
tion. 

"Q.  All  work  would  stop — by  whom? 

"A.  The  screwmen's.  organisation  wonld  re- 
fuse to  go  to  work — the  members  of  the  organi- 
sation. 

"Q.  And  if  the  screwmen  refused  to  go  to 
work — atrudc — could  yon  or  coold  yon  not  load 
through  the  longshoremen  that  ship? 

"A.  No,  sir. 

"Q.  Would  th^  or  would  they  not  torn  over 
staff  to  a  gang  that  were  not  members  of  the 

Screwmen's  Association? 
"A.  No,  sir." 

The  eTldence  establishes  that,  while  the 
longshoremen's  organization  and  the  screw- 
men's  organization  are  distinct  and  separate 
assoclatlDnB,  tbey  none  the  less,  by  some  kind 
of  an  agreement  made  between  themselves, 
act  In  concert  as  to  working  or  refusing  to 
work.  The  violation  by  a  stevedore  of  the 
rules  and  regulations  of  one  of  the  two  asso- 
ciations Is  practically  and  substantially  acted 
upon  as  a  violation  of  the  rules  and  r^a- 
latlona  of  the  other. 

The  men  working  on  shore  at  the  time  of 
the  accident  In  placing  the  cotton  bales  into 
the  sling  were  Mathien  and  Adler,  two  men 
betongli^  to  the  Longshoremen's  Association. 
The  man  on  the  ship  engaged  at  the  hoist 
or  "winch"  was  a  member  of  the  Screwmen's 
Association  name  "Tony."  In  bis  pleadings 
the  plaintiff  threw  the  blame  of  the  accident 
upon  all  three  of  these  parties;  but  in  his 
argument,  after  the  evidence  was  all  In, 
seems  to  throw  It  upon  the  men  on  shore. 
In  their  testimony  tbe  two  men  on  shore 
throw  the  blame  upon  the  man  at  the  winch. 
They  maintain  that,  when  the  two  bales 
which  were  on  the  sUn^  at  tbe  time  of  the 
accident  reached  the  ship  the^  were  permit- 
ted (Intentionally  or  unintentionally)  to  rest 
upon  some  cotton  bales  which  were  apon 


the  ship's  de<^  when  the  man  Tony  »'bo 
was  at  the  wlncb  loosened  or  relaxed  tbe 
hold  of  the  sling  upon  them  and  by  doing 
so  caused  one  of  them  to  roll  out  and  fall 
Into  the  hold,  where  it  struck  and  injured 
the  plaintiff.  There  is  some  conflict  of  evi- 
dence as  to  what  occasioned  the  falling  of 
tbe  bale  from  the  sling. 

Under  the  view  we  take  of  the  rights  and 
obligatloiu  of  the  parties  It  Is  not  necessary 
for  us  to  determine  which  of  tbe  workmen 
was  responsible  for  the  falling. 

When  a  person  contracting  for  work  which 
he  engaged  to  do  needs  a  nombor  of  wM-k- 
men  to  perform  the  same,  the  IndlTldnal 
workmen  employed  rely  upon  tbe  contractor'a 
having  and  exercising  proper  knowledge, 
skill,  and  prudence  in  the  selection  of  the 
workmen  other  than  themselves ;  that  be  will 
see  to  it  that  they  each  have  proper  knowl- 
edge, skill,  and  prudence.  They  rely,  also, 
upon  his  exercising  himself  (or  throngh  some 
one  whom  he  selects  to  represent  him)  dae 
care,  knowledge,  and  prudence  In  superintend- 
ing the  workmen  as  th^  work ;  Uiat  he  will 
see  that  they  perform  their  work  properly. 
Tbe  workmen  may,  however,  elect  in  any 
particular  case,  as  between  themselves  and 
tbe  contractor,  to  relieve  tbe  latter  from 
these  duties  and  obligations,  and  the  respon- 
Blblllty  resulting  from  their  nonperformance, 
by  selecting  agencies  of  their  own  choice, 
to  which  they  look  for  their  own  propo- 
protection,  and  which  they  substitute  for 
that  purpose  for  the  contractor,  l^e  respon- 
sibility of  the  contractor  rests  upon  freedom 
of  action  in  the  selection  of  the  workmen 
and  In  bis  superintendence  over  them.  When 
the  individual  workmen.  Instead  of  allowing 
matters  to  take  their  usual  shape  and  coarse, 
make  it  a  conditlcm  of  their  consent  to  ac- 
cepting service  that  he  (tbe  contractor)  will 
yield  in  their  favor  this  right  of  freedom 
of  action  as  to  selection  and  superintendence, 
they  absolve  him  from  re8p<HiBibillt7  which 
would  otherwise  be  thrown  upon  him  and 
look  to  that  of  their  own  selected  agendea. 
When  the  workmen  del^ate  to  a  labor  or- 
ganlzatlon  which  tbey  have  joined  (and  to 
others  in  privity  with  their  own  organiza- 
tion) the  right  of  selection  and  superintend- 
ence, they  agree  to  accept  the  m^bershlp 
of  their  fellow  workmen  In  those  organiza- 
tions, and  the  action  of  those  assodatimis. 
ipso  facto,  as  a  good  and  sofflcient  guaranty 
to  them  for  their  individual  safety  and  pro- 
tection, so  far  as  the  contractor  is  concerned. 
If  tbey  deem  membership  in  organizations 
as  conferring  benefits  npon  them,  they  can- 
not accept  the  benefits  and  rqrodlate  tbe 
resulting  1^1  disadvantages. 

For  the  reasons  assigned  herein,  it  is 
her^y  ordered  and  decreed  that  tbe  Jodg- 
ment  appealed  tAnn  bc^  and  tt  li  berebr. 
affirmed. 
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No.  1S,788. 
BTATB  T.  SIMON  tt  aL 
(Supreme  Court  ni  LoaiBiua.  Dec^  4,  1905.) 
OBDnwAL  Law— JoiiTT  DsmvoAmn— MotrOM 

FOB  SevCUNCS. 

A  motioii  for  leTerance  on  tha  sroand  that 
the  defeoBfls  are  antagonistic  should  specify 
wherein  tlie  defenses  are  antaxoniatic  or  be 
supported  by  oath  or  other  proM. 
(Syllabus  by  the  Court.) 

Appeal  from  Eighteenth  Judicial  District 
Conrt,  Parish  of  Acadia;  Philip  Sidney 
Pagh,  Judge. 

Joseph  Simon  and  Z^herln  Simon  were 
convicted  of  crimes  and  Joeeph  Simon  ap- 
peals. Affirmed. 

B^eartng  d^iled  January  2, 1906. 

Montgomery  &  Bobira.  for  appellants. 
Walter  Onion.  Atty.  Oen.,  and  William 
Campbell,  Dlst  Atty.  (Lewli  Onion,  of 
counsel),  for  the  State. 

PROVOSTT,  J.  The  two  defendants  were 
convicted  of  rape,  were  sentenced  re^ec- 
tively  to  10  and  12  years  at  bard  labor,  and 
Joseph  Simon  bas  appealed. 

His  sole  complaint  is  that  the  following 
motion  for  a  severance  was  overmled. 

"Now  comes  Joseph  Simon  and  moves  the 
court  for  a  severance,  on  the  ground  that  his 
defense  Is  entirely  different  and  antagonistic 
with  that  of  his  codefoidant,  and  that  the  said 
codefendant  had  made  a  confession  implicating 
your  said  mover,  and  for  that  reason  it  ib  neces- 
sary that  he  be  tried  separately ;  his  defense 
being  different  and  distinct  from  that  of  hia 
codefendant.  That  ft  will  be  ImpoBsible,  unless 
a  severance  Is  granted,  for  him  to  get  a  fair 
and  Impartial  toial,  and  thereby  the  ends  of 
justice  will  be  defeated." 

The  Judge  says  be  overruled  thlg  motion 
becaoae  It  was  not  sworn  to  or  otherwise 
stqiported  by  any  proof,  and  that  as  a  matter 
of  fact  the  two  defenses  proved  to  be  the 
same— the  consent  of  the  niTtshed  womAn. 

The  first  ground  was  anffldent  The  facts 
stated  In  the  motion  should  have  been  vert- 
fled  by  oatb.  Bnc.  of  Plead,  and  Prac.  voL 
l&t  p.  628.  The  trial  judge  Is  not  required 
to  accept  the  mere  statement  of  a  motion 
as  tme,  nor  Is  he  nnder  the  obligation  of 
setting  on  foot  an  Investigation  Into  its 

Judgment  affirmed. 


(116  La.) 
No.  15,784. 
STATB  V.  BABB. 
(Supreme  Court  of  Louisiana.    Dec.  4,  1906.) 

1.  GAHine— FOOLBOOMB. 

Gaming  In  poolrooms  is  prohibited  by 
statate  in  terms  not  to  be  misnndentood. 

It  clearly   and  onmistakably  denounces 

betting  In  poolrooms. 

2.  Cbiuinal  Law— Amai.— Bivnw— Qu»- 
TioH  or  Fact. 

The  place  where  the  gaming  was  oondncted, 
indicated  by  the  bill  of  particolara  filed  in  ac- 
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cordance  with  the  order  of  the  ooar^  ^samta 
a  duestion  of  fact  not  reviewable. 
(Syllabus  by  the  Court.) 

Appeal  from  Criminal  District  Court,  Par- 
iah of  Orleans;  Joshua  O.  Baker,  Judge. 

^n^llam  Babb  was  convicted  of  conductliut 
a  poolroom,  and  appeals.  Affirmed. 

John  Joseph  Beilley,  for  appellant  Wal- 
ter Quion,  Atty.  Gen.,  Jamee  Porter  Parker, 
DlBt  Atty.,  and  Williams  Weeks  Wester- 
field,  Asst  Dlst  Att^.  (Lewis  Onion,  of 
counsel),  for  the  State. 

BBBAUX,  0.  J.  The  defendant  was  con- 
victed of  the  offense  of  conducting  a  pool- 
room. The  constitutionality  of  Act  No.  128, 
p.  292,  of  the  Session  of  1904  is  attacked  by 
him,  on  the  ground  that  the  Legislature  fail- 
ed to  define  the  offense  with  whlcta  be  is 
charged. 

The  bill  of  Information  avers  that  the  de- 
fendant was  the  owner  and  proprietor  of 
a  poolroom.  In  which  he  opened  and  con- 
ducted a  poolroom.  On  the  motion  of  de- 
fendant, a  bill  of  particulars  was  filed  by 
the  district  attorney.  In  accordance  with 
the  Constitution,  informing  the  defendant 
that  the  offense  "herein  alleged  was  commit- 
ted at  a  place  known  as  'Jake's  Cigar 
Store,'  at  the  corner  of  Canal  and  Boyal 
street;  and  bearing  the  municipal  nnmbv: 
701  Canal  street." 

He  was  tried,  found  guilty,  and  sentenced 
to  pay  a  sum  of  $806,  and  In  default  of  pay- 
ment to  Imprisonment  for  four  months. 

During  the  trial  he  moved  In  arrest  on 
the  ground,  substantially,  that  the  statute 
before  cited  does  not  define  the  crime  it  at- 
tempts to  denounce;  that  the  accusation  Is 
left  to  Inference  and  conjecture;  that  the 
statute  In  question  Is  repugnant  to  article  10 
of  the  Constitution.   Its  first  section  reads: 

"That  the  operation  of  turf  exchanges  Is 
hereby  declared  to  be  gambling,  and  that  from 
and  after  the  first  day  of  September,  1904,  it 
shall  be  onlawfol  for  any  perstm,  firm  or  cor- 
poration to  open  or  opwate  or  to  conduct,  or 
tor  any  person  to  open  or  operate  or  to  con- 
duct or  for  any  person  to  work  is  a  turf  ex- 
change, in  this  state." 

In  the  second  section,  tbe  owner,  agent, 
or  employfi  of  sncb  i>oolroom  is  mentlcmed 
as  guil^  of  a  misdemeanor. 

A  motl(m  in  arrest  of  judgment  on  the 
ground  ttaat  tbe  statute  did  not  define  an 
offense  was  orerruled,  a  bill  of  exceptions 
reserved,  and  an  appeal  takm. 

Judgment 

The  statute  attacked  pn^blts  gamli^ 
in  poolrooms.  Betting  upon  horse  races 
in  poolrooms,  wbere  perscms  assanble  for 
the  purpose,  Ib  the  crime  the  statute  Intends 
to  doaonnce.  The  words  **poolroom"  and 
'*tnrf  excbai^'  are  used  Interchangeably  in 
tbe  statute,  and  together  unerringly  suggest 
betting  on  horse  races,  and  cravey  the  direct 
meaning — in  a  jpoolrocnn. 
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The  ordlnnry  meanlns^  of  the  words  of  tbe 
statute,  cohb trued  togetb«r,  unmlBtakably 
denounces  aa  Illicit  an  act  of  betting  |n  pool' 
rooms. 

Tbe  statute  does  not  Include  tbe  legitimate 
betting  on  horse  races  on  the  race  track. 
It  prohibits  an  act  which  bad  become  gam- 
bling and  a  crying  evll«  because  the  racing 
of  horses  was  the  merest  incident  and  gam- 
bling was  the  attraction  (in  a  retired  place 
away  from  the  race  traeli).  Nobody  saw  the 
horses,  and  few  of  the  betters  were  con- 
cerned about  their  speed  and  endurance,  but 
tbey  sought  the  .poolroom  on  accoxmt  of  the 
opportunity  for  gambling  which  the  place 
afforded.  Legislation  has  placed  its  bar 
upon  this  species  of  gambling  in  words  that 
none  can  misunderstand.  Restrictions  are 
upon  pool  selling  In  poolrooms.  It  la  in- 
cumbent upon  us  to  Interpret  statutes  as 
written. 

These  words  have  a  clearly  defined  mean- 
ing, which  of  late  years  Is  generally  known. 
It  is  well  known  In  that  connection  that 
pool  selling  In  poolrooms  had  become  a  mis- 
chief because  of  its  gambling  feature,  which 
it  was  the  purpose  to  suppress. 

In  determining  what  constitutes  tbe  of- 
fense, reference  Is  to  be  had  to  well-eetab- 
Usbed  definitions. 

Becurring  to  the  dlctlonarlea,  there  are 
several  definitions,  it  is  true.  They  are 
separate  and  distinct  Tbey  only  render 
clearer  the  meaning  of  tbe  statute.  It  ma.v 
mean  an  aggregated  stake  to  whldi  tbe  better 
otrntribates.   See  Webater. 

Tbe  aoestlon  has  a  history.  Originally  the 
well-known  case,  which  created  attention, 
came  up  before  us  on  appeal  from  a  Judg- 
ment of  conviction  for  the  betting  here  de- 
nounced. Prior  to  the  decision  In  tbe  case 
Just  referred  to  there  was  no  crime  denonn- 
ced  such  as  that  contained  In  the  statute 
before  mentioned.  After  tbe  decision  In 
tbat  case,  the  Legislature  enacted  the  present 
statnte  for  the  purpose  of  suppresrtng  tacb 
acts  aa  Its  words  denote.  In  rlew  of  Uils, 
tbe  question  is  confined  to  tbe  particular 
act  of  pool  selling  to  whicb  the  definition  of 
other  "pools'*  can  have  no  triplication. 

From  tbe  point  of  Tlew  before  mentioned, 
we  do  not  see  wber^n  tbe  statnte  Is  de- 
void of  certainty. 

Counsel  for  defendant  at  the  bar,  also,  in 
bis  carefully  prepared  and  elaborate  brief, 
calls  attention  to  the  bill  of  particulars,  fur- 
nished under  order  of  tbe  district  Judge, 
drawing  tbat  tbe  ofFense  was  committed  at  a 
place  known  as  **Jake's  Oigar  Store,"  as 
before  mentioned. 

This  Indication  of  the  place  is  not  incom- 
patible with  the  idea  that  the  poolroom  Is 
kept  In  tbat  cigar  store.  Whether  It  was 
or  not  Is  a  question  of  fact  for  the  court  to 
determine,  after  having  heard  the  witnesses. 
With  the  record  before  us,  we  would  not  be 
Justified  In  holding  that  it  was  a  poolroom 


wUch  defendant  conducted  at  the  place  men- 
tioned. See  Maloney  Dedslon  (handed  down 
this  day)  S»  South.  539. 

The  defendant's  grounds  are  not  tenable. 
They  must  be  decided  against  him. 

For  reasons  assigned,  and  tbe  law  and  the 
evidence,  tbe  ssmtence  and  Judgment  are  af- 
firmed. 


ai5 

No.  15,765. 
STATE  V.  RHODES  et  al 
(Supreme  Court  ot  Louisiana.  Dec  4,  ISOIU 

Oahino— OwHina  akd  Uaihtaihiho  Pool- 
books. 

Tbe  defense  that  tbe  prosecati<Bi  cannot  bs 
maintained  because  Act  No.  128,  p.  292,  of  1904. 
on  which  it  Is  based,  la  unccmBtitotioual,  null, 
and  void,  for  the  reason  "that  it  does  not  define 
the  crime  pretended  to  be  denounced  ther^n, 
nor  la  the  same  defined  by  any  act  of  the  state 
of  r^uisiana,"  la  oot  well  grounded.  Tbe  deei- 
Bion  of  tbe  Supreme  Court  in  State  v.  Maloner 
(No.  15,576)  39  South.  639.  Is  aflirmed. 
(Syllabus  by  the  Court) 

Appeal  fnnn  Criminal  District  Court;  Txt- 
lab  of  Orleans;  Joshua  O.  Baker.  Judge. 

Herbot  A.  Bbodes  and  Thomas  Hlckcy 
were  convicted  of  being  the  tmnen  and 
proprietors  of  a  poolroom,  and  appeaL  Af- 
firmed. 

John  Joseph  Rellley,  for  appellant  Wal- 
ter Gulon,  Atty.  Oen.,  James  Porter  Parker, 
Dlst  Atty.,  and  Samuel  Alexander  Mont- 
gomery, Asst  Dlst.  Atty.  (Lewis  Qnion,  of 
counsel),  for  the  State. 

Statement  of  tbe  Case. 

NICHOLLS.  J.  The  defendants  were  tried 
and  convicted  upon  an  information  charging 
them  with  being  tbe  owners  and  proprietors 
of  a  certain  poolroom,  at  the  place  bearing 
the  municipal  number  637  Commercial  Place, 
in  the  parish  of  Orleans,  and  did  unlawfully 
then  and  there  establish,  open,  and  operate 
and  conduct  tbe  same  in  tbelr  said  capacity 
of  owners  and  proprietors  thereof. 

They  were  each  sentenced  to  pay  a  fine  of 
$305,  and  in  default  thereof  to  Imprisonment 
In  the  parish  prison  for  four  months.  Tbey 
have  appealed. 

Opinion. 

Defendants  had  moved  In  arrest  of  Judg- 
ment that  Act  No.  128,  p.  292,  of  1904,  the 
violation  of  which  was  charged  against  them 
was  unconstitutional,  null,  and  void,  for  tbe 
reason  that  the  said  statute  does  not  define 
the  crime  pretended  to  be  denounced  therein, 
nor  is  the  same  defined  nor  designated  by 
any  act  or  law  of  tbe  state  of  Louisiana, 
for  that  tbe  elements  necessary  to  constitute 
the  pretended  offense  sought  to  be  denounced 
and  the  nature  and  cause  of  tbe  accusation 
are  left  to  the  Inference  of  uncertainty  and 
doubt  for  which  the  said  statute  Is  repugnant 
to  and  in  vlolatltm  of  article  10  of  the  Oonatl- 
tuUoa  of  1808, 
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Tbey  pr&y«d  that  the  sentence  of  the  court 
t>e  arrested  and  that  by  the  court  here  they 
be  dlBDilssed  and  discharged  from  the  said 
premises  In  the  said  informatloa  spedfled. 

Xhe  matter  was  OTomiled  and  judgment 
entCTed.   They  appealed. 

Tbe  question  snbmltted  to  ns  in  this  case 
was  raised  and  has  just  been  decided  by  as 
lu  the  case  of  State  t.  Maloney  (No.  IS,- 
D76)  89  South.  639.  That  decision  gorema 
and  controls  the  present  one. 

For  the  reasons  therein  assigned,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  tlie  same  !■» 
liereby  a^nned. 


BIOBBIS  T.  STATU. 
(Supreme  Court  of  Alabama.  JTan,  18,  1906.) 

1.  GONffTITDTIDNAI.  LAW— lUPBISONMEltl  rOB 

Debt— Gbanob  of  Naue. 

Act  Oct.  10,  1908  (Acts  190S,  p.  488),  pro- 
hibiting any  person  from  changing  or  altering 
his  name,  except  in  the  manner  provided  by  law, 
with  intoit  to  defraud,  avoid  payment  u  any 
debt,  or  to  conceal  his  or  her  identity,  was  a 
proper  exercise  of  police  power,  and  was  not  In 
violation  of  the  ConstltatioUt  prohibiting  im- 
prisonment for  debt. 

2.  iNDicnoinT— Mattxbb  to  bi  Fxovbd. 

Where,  in  a  prosecution  of  defendant  (or 
willfully  changing  hla  name,  defendant  as  a 
witness  denied  that  he  bad  ever  chafed  or 
altered  his  name  at  all,  the  state  was  thereby 
relieved  from  proof  that  defendants  change  of 
name  was  not  made  as  provided  by  law. 
8.  Nauxb     Ghanqb  —  Gbihinal  Resporbi- 

BIXXTT. 

In  a  prosecution  for  a  duuge  of  name  with 
intent  to  avoid  payment  of  a  debt,  in  violation 
of  Act  Oct.  10,  1908  (Acta  1903,  p.  438j,  it  was 
immaterial  whether  the  debt,  payment  of  which 
was  to  be  avoided,  was  created  before  or  after 
the  passage  of  the  acL 
4.  Same— Evidence— Intent. 

Evidence  that  defendant  owed  other  d^ts 
than  the  one  alleged  In  the  indictment  was  ad- 
missible to  show  defendant's  fraudolvit  intent 
in  changing  his  name. 
6.  Cbiuinai.  Law— Heabsat. 

Where,  in  a  prosecution  for  a  change  of 
name  with  Intent  to  avoid  payment  of  a  debt, 
evidence  liad  been  introduced  that  defendant 
was  employed  In  the  shops  of  a  railway  com- 
pany, evidence  that  the  railway  company,  as 

SBFDishee,  answered  in  a  suit  by  witness  against 
efendant  in  a  justice  court  that  the  railway 
company  bad  no  person  employed  in  its  shops 
by  defendant's  name,  was  hearsay,  and  inadmis- 
sible to  show  that  defendant  had  employment 
wttb  the  railway  company  under  a  name 
different  from  his  true  name. 

Appeal  from  City  Court  of  Montgom«y; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

Walter  Morris  was  convicted  of  changing 
his  name  with  intent  to  defraud,  and  he  ap- 
peals. Reversed. 

H.  W.  Fauchor  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  that 
in  1901,  after  the  passage  of  the  law,  the 
defendant  was  worldng  at  the  shops  of  the 
W^tem  Railway  Company  of  Alabama; 
that  witness  Instituted  a  garnishment  pro- 
ceeOins,  vtrled  "H.  W.  Fanchar  r.  Walter 


Morris,  Defendant,  and  Western  Railway 
Company  of  Alabama,  Garnishee,"  In  the 
court  of  B.  H.  Screws,  Justice  of  the  peace; 
ajid  that  the  garnishee  answered  said  gar- 
nishment, stating  that  no  one  by  the  name 
of  WaltOT  Morris  was  employed  by  them. 

Obai^es  requested  by  defendant,  as  fol- 
lows, were  refused  by  the  court:  "If  the 
Jpry  believe  all  the  evidence,  you  must  ac- 
quit the  defendant."  "If,  from  all  the  evi- 
dence, yon  believe  that  the  debt  alleged  to 
be  due  from  Walter  Morris  to  H.  W.  Faucher 
was  contracted  before  said  law  was  approved 
on  October  10,  1908,  yon  must  acqnlt  the 
defendant" 

L  A.  Sanderson,  Cmr  appellant  Maasey 
WtlBcm,  Atty.  Oen.f  tor  the  8tat& 

DOWDELL,  J.  Tb/6  Indlctmoit  In  this 
case  Is  preferred  nnder  the  act  approved 
October  10^  1908  (Oen.  Acts  1908,  p.  438), 
^titled  "An  act  to  prohibit  any  person  in 
this  state  from  changing  or  altering  Ms  or 
her  name,  except  In  the  manner  provided  by 
law,  with  Intent  to  defraud  or  with  Intent 
to  avoid  the  paymoit  of  any  debt  or  to  con- 
ceal his  or  her  Identity."  The  purpose  of 
the  act  is  the  prevention  of  fraud,  and,  un- 
der the  police  powers  of  the  state,  clearly 
within  legislative  competency,  and  It  in  no 
sense  violates  the  constitutional  provision 
prohibiting  imprisonment  for  debt 

There  was  evidence  on  the  part  of  the  state 
tending  to  show  that  the  defendant  changed 
or  altered  his  name  with  the  Intent  to  avoid 
the  payment  of  a  debt.  The  defendant  tes- 
tifying in  bis  own  behalf  as  a  witness,  dented 
that  he  bad  ever  at  any  time  changed  or 
altered  bis  name.  If  it  should  be  conceded 
that  the  burden  of  proof  was  on  the  state 
to  show  tliat  the  change  of  the  defendant's 
name  was  not  "in  the  manner  provided  by 
law,"  which  we  do  not  decide,  the  denial 
of  the  defendant  In  his  testimony  that  be 
had  ever  changed  or  alt«^  his  name  at  all 
dispensed  with  the  necessity  of  any  further 
evidence  on  the  part  of  the  state,  showing 
that  the  change  of  name  was  not  made  In 
the  manner  provided  by  law. 

It  is  unimportant  whether  the  debt  the 
payment  of  which  the  defendant  Intended  to 
avoid  by  the  changing  of  his  name,  was 
created  before  or  after  the  patnage  of  the 
act  It  was  competent  and  relevant  for  the 
state  to  prove  that  the  defendant  owed  other 
debts  than  the  one  alleged  in  the  Indictment, 
as  tending  to  show  the  frandnlent  intent  in 
changing  his  name. 

The  court,  against  the  objection  of  the 
defendant  permitted  the  witness  Faucher  to 
testify  to  what  the  garnishee  answered  In 
a  suit  by  the  witness  against  the  defendant 
in  the  Justice  court,  wherein  the  Western 
Railway  Company  of  Alabama  was  garnishee, 
to  the  effect  that  said  company  had  no  per- 
son employed  In  its  shops  by  the  name  of 
Walter  Morris ;  It  having  been  previously 
shown  in  evidence  that  tiie  defendant  was 
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employed  In  said  sbops.  Tbli  teatlmony 
was  purely  hearsay.  The  purpose  of  the 
evidence  was  to  show  that  the  defeodant  had 
employment  with  the  garnishee  railway  com* 
pany  under  a  name  different  from  that  of 
Walter  Morris,  hla  true  name.  This  might 
have  been  shown  by  competent  evidence — ^that 
Is,  by  some  one  having  a  knowledge  of  the 
facts — but  not  by  showing  what  the  answer 
of  the  garnishee  was  In  the  salt  In  the 
Justice  of  the  peace  court.  In  this  ruling  ; 
the  trial  court  erred. 

What  we  have  already  said  Is  sufficient 
to  dispose  of  the  two  written  charges  re* 
quested  by  the  defendant  and  refused  by  the 
court  There  was  no  error  in  the  refusal 
of  these  charges. 

For  the  error  pointed  out,  the  judgment 
of  the  court  most  be  reversed,  and  tiie  cause 
remanded. 

Reversed  and  remanded. 

HARALSON*  BIMF80N,  and  DBNSON. 
JJ^  concur. 


WBIB  V.  LONG. 
(Supreme  Oonrt  of  Alabama.  Jan.  17,  1900.) 

1.  SAUB  —  GonSIQHUKRT  FOB  SaUI  —  EVI- 
DENCE. 

On  an  Issue  as  to  whether  the  goods  sued 
for  were  sold  to  defendant  or  cousiraed  to  him 
to  be  sold  on  commission,  evidence  uiat  defend- 
ant's employ^,  who  had  taken  the  order  In  ques- 
tion and  had  been  connected  with  oth»  trans- 
actions between  plaintiff  and  defendant,  did  not 
know  that  any  goods  had  been  bonght  oa  com- 
mission,  was  admissible. 

2.  Sahz. 

Where,  in  an  action  for  the  price  of  goods 
allied  to  have  been  sold,  defendant  claimed 
they  were  purchased  on  commissiont  it  was 
error  for  the  court  to  exclude  evidence  In  re- 
gard to  the  defendant's  payment  of  previous 
bills  for  goods  all^^  to  have  been  umllarly 
sold. 

3.  BVIDKNCX  —  OonTBAOta  —  Baub  —  PaBOI' 
TEarmoNT. 

A  written  contract  for  the  purchase  of 
goods,  purportinz  to  be  part  of  a  continuing 
transaction  in  which  the  writer  stated  that  he 
had  not  been  able  to  sell  much  up  to  that  time, 
but  thought  that  be  would  do  better  in  the 
future,  and  then  authorized  plaintiff  to  ship  to 
him  at  once  2,000  pounds  of  white  lead,  if 
possible,  "at  Ave  cents,"  was  not  a  definite  con- 
tract of  sale,  and  parol  evidence  of  previous 
transactions  was  competent  to  explain  its 
nature. 

4.  CONTEACTS  —  IntERPBETATIOIT  —  INTENT  — 

Question  foe  Jury. 

Where  the  provisions  of  a  contract  most  be 
interpreted  in  the  light  of  surrounding  circum- 
stances, the  intent  of  the  parties  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
CenL  Dig.  Contracts,  $  769.] 

Appeal  ftom  Circuit  Court,  Henry  County; 
A,  H.  Alston,  Judge. 

"To  be  officially  reported." 

Action  by  D.  T.  Weir  against  J.  B.  Long. 
From  a  judgment  for  defendant,  plalntUI  ap- 
peals. Beveraed. 


Plalntur  offered  to  prove  by  Stokes  that  be 
was  clerk  and  bookkeeper  to  appellee,  and 
that  all  ordws  from  appellee  to  appellant 
prior  to  April  12,  1002,  had  been  paid  for  by 
the  defendant  to  the  plaintiff  b^ore  the  ma- 
turity of  said  orders.  Ai^llee  objected  to 
the  latter  part  of  this  testimony,  and  the 
court  snstalned  the  objection.  Further  testi- 
fying, Stokes  said  that  be  did  not  know  that 
any  goods  had  been  bought  on  conBlgnment 
;  or  commission,  and  that  be  was  bookkeeper 
for  Long.  This  was  objected  to  by  the  de- 
fendant and  the  objection  sustained.  The  de- 
fendant, testifying  in  his  own  behalf,  stated 
that  the  first  order  that  he  gave  to  plaintiff 
for  lead  was  through  one  Mr.  Kimball,  sales- 
man or  agent  of  the  plaintiff,  and  that  said 
goods  were  bonght  on  a  consignment  basis. 
There  was  objection  by  the  plaintiff  to  this 
testimony,  which  objection  was  overruled  by 
the  court  Testifying  further,  the  defendant 
said  that  the  goods  for  which  this  suit  was 
brought  were  purchased  on  a  conslgmneit 
basis.  This  was  objected  to,  and  objection 
overruled.  In  Its  oral  charge  the  court  said 
"that  In  a  consideration  of  this  case  the  jury 
might  look  to  the  fact  that  the  defendant 
bought  the  first  or  original  order  from  the 
plaintiff  through  bis  agent  or  salesman,  one 
Mr.  Kimball,  and,  If  said  first  or  original 
order  was  bought  upon  a  consignment  ttiat 
they  ml^fat  look  to  that  fact  In  making  up 
their  verdict  as  to  whether  or  not  the  last 
order,  which  is  the  basis  of  this  suit,  was  sold 
by  the  plaintiff  to  the  defendant  upon  a  con- 
signment, and  If  said  goods  were  so  sold  It 
would  be  their  duty  to  find  their  verdict  In 
favor  of  the  defendant  Plaintiff  excepted, 
and  this  Is  the  seventh  assignment  of  oror. 

B.  B.  Hayes  and  W.  L.  Martin,  for  appel- 
lant W.  L.  Lee  and  W.  C.  Dates,  for  appellee. 

SIMPSON,  J.  The  action  In  this  case  was 
brought  by  the  appellant  (plalntlfT)  to  recover 
for  certain  goods  claimed  to  have  been  sold  to 
the  appellee  (defendant).  The  defense  made 
was  that  the  goods  were  not  sold  to  the  de- 
fendant, but  were  shipped  to  blm  to  be  sold  on 
consignment 

The  first  assignment  of  error  Is  well  taken. 
The  witness  Stokes  having  been  shown  to 
have  been  In  the  employment  of  defendant 
having  written  the  order  in  question,  and 
having  had  connection  with  oth^  transactions 
between  plaintiff  and  defendant  it  was  a 
proper  circumstance  to  go  before  the  jury.  In 
making  up  their  verdict  in  this  ease,  that  said 
witness  did  not  know  that  any  goods  had  been 
bought  on  commission. 

Referring  to  the  second  assignment  of 
error,  as  the  contract  In  this  case  bad  to  be 
interpreted  In  the  light  of  previous  dealings 
between  the  parties,  the  court  should  not 
have  excluded  from  the  jury  the  testimony  In 
regard  to  the  payment  of  previous  blils. 

The  contention  of  plaintiff  in  the  third  as- 
stgnment  is  that  the  written  order  for  goods 
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Is  a  definite  contract  of  sale  and  that  parol 
testimony  cannot  be  Introduced  to  rarj  it. 
Tbe  iuBbiunent  ttielf  shows  this  to  be  part  ot 
a  contlnnliv  transaction.  It  ctHDmences  bj 
referring  to  the  fact  that  tin  writer  has  not 
been  able  to  sell  mncb  theretofore,  but  thinks 
he  will  do  better  In  the  fatnr&  This  sounds 
more  like  the  r^rt  of  a  fkctor  making 
excuse  fat  small  sales  than  a  stateonent  of  one 
who  had  pttrchased  goods  and  paid  fi>r  than. 
He  then  goes  on  to  say:  **Toa  may  ship  me 
at  once,  two  tboosand  more  pounds  of  white 
lead,  etc  Ship  it  at  onc^  and,  if  yon  possi- 
bly can,  make  it  to  me  at  five  cents,**  What- 
ever may  be  said  of  this  writing,  standing 
alOD^  it  certainly  does  not  clearly  establish 
a  OHitract  of  sale.  Wbtle  It  is  true  that, 
where  the  question  has  come  up  between  at- 
taching creditors  and  the  consignors  ot  goods, 
there  are  dedrtons  to  the  effect  that,  if  the 
consignee  was  to  pay  a  stipulated  price  for 
them  and  sell  at  such  price  as  lie  pleased.  It 
wonld  be  a  contract  of  sale;  but  as  between 
consignor  and  cmislgnee  there  is  no  doubt 
that  an  agreanmt  may  be  made  by  which 
goods  may  be  received  on  consignment,  to  be 
accounted  for  at  a  certain  {ffice  and  sold  by 
tlie  consignee  at  such  advanced  price  as  he 
may  choose.  It  is  common  knowledge  that 
this  is  not  an  unusual  transactitm  in  the 
business  world.  This  instrtunent  does  not  in 
trams  propose  to  purchase  the  goods,  but 
shows  a  willlngn^H  to  receive  them,  wliethra 
th^  are  made  to  him  at  Ave  cente  or  more,  so 
that.  In  order  to  a  proper  understanding  of 
tbe  meaning  of  this  wrtting.  It  Is  necessary  to 
take  Into  consld^tion  the  snrronndlng  clr^ 
comstancea  and  prior  transactions.  **If  there 
be  ambiguity  In  the  contract,  resort  may  be 
had  to  tbe  Bltnatlcm  of  the  parties  and  tbe 
(drcranstances  under  whidb  It  was  entered 
into,  for  the  purpose^  not  of  changing  the 
writing,  but  of  furnishing  the  light  by  which 
to  ascertain  Its  actnal  significance,"  Walker 
V.  Brown.  166  U.  B.  654,  668,  17  Sup.  Ot 
4fi3,  41  L.  Ed.  865;  Oel  RlckS  v.  Ford.  28 
How.  49.  63,  16  L.  Bd.  684  ;  24  Am.  &  Eng. 
Ency.  Law  <2d  ISd.)  1088;  Mobile  Marine 
Do<^  etc.,  do.  V.  McMillan  &  Bod,  81 
Ala.  711,  721.  Hence  tbrare  was  no  error  in 
admitting  evidence  of  tbe  fact  that  the  prior 
transactions  had  been  on  a  consignment  basis. 
This  disposes  of  the  third,  fourth,  and  fifth 
assignments  of  error. 

Tbe  sixth  assignment  of  error  is  without 
merit  "Where  tbe  contract  Is  unamb^ons. 
Ite  proper  consideration  Is  a  question  of  law 
for  the  court ;  but,  where  Its  provisions  must 
be  interpreted  In  the  light  of  surrounding  dr* 
comstanceB.  the  intent  of  the  party  is  a  ques- 
tion for  the  Jury."  24  Am.  &  Eng.  Ency.  Iiaw 
(2d  Ed.)  1089.  There  was  no  error  In  tbe 
refosal  of  tbe  court  to  give  the  general  charge 
In  favmr  of  tbe  plaintiff.  Authorities  siqira. 

The  charge  referred  to  in  the  seventh  as- 
Mgnment  of  ettae  should  not  have  berai  given. 
Nothing  is  said  In  It  about  the  autbority  of 
Kimball  to  tatu  into  a  transactlw  such  as  Is 


described,  nor  about  tho  same  being  ratified 
by  tbe  plaintiff. 

For  the  errors  mentioned,  the  Judgment  of 
the  court  Is  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


TTSON,  DOWDBLI^  and  ANDBBSON,  33^ 
concur. 


BABDDBLL  v.  STATE. 
(Supreme  Ooort  of  Alabama.  Jon.  18,  1906.) 

1.  GaiuiiAL  Law— Bvininci— ConRSSiONS— 

AOMIBSIBII.ITT. 

A  confession,  or  a  statement  in  the  nature 
of  a  confessioD,  voluntarily  mode  by  an  accneed, 
ia  admissible  against  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1146w] 

2.  Sakb— Tbzax<— Bbiubxs  or  Coohbel— Ex- 

CLUBION. 

Wliere  there  Is  no  evidence  in  a  case  to 
snpport  the  remarks  of  counsel,  they  are  prop- 
erly excluded. 

[Ed.  Note. — For  cases  in  point,  see  voL  1^ 
Cent.  Dig.  Criminal  Law,  |  1669.] 

5.  BOBBEBT— BVIDBNCS  —  SUBSTAMTIVX  EVI- 
DENCE—-CBED  I B ILITT . 

Where,  in  a  proeecatlon  for  robbery,  the 
evidence  of  the  state  tended  to  show  that  a 
dime  and  two  nickels  were  taken  from  prose- 
cator,  testimony  of  a  witness  that  prosecutor's 
brother  was  the  one  robbed  was  not  substantive 
evidence  that  any  other  amount  was  taken  from 
proEecutor,  bat  went  only  to  the  credibility  of 
testimony  of  prosecutor  and  hie  brother,  and 
which,  if  believed  by  the  jory,  afforded  a  founda- 
tion upon  which  they  mIgU  have  discarded  the 
evidence  of  the  latter  witnesses. 
4.  Same— BviDENCT-^uDiciiX  Notice— Cub- 
bent  Coins. 

Tbe  court  will  take  Judicial  notice  that 
there  Is  lawful  current  coin  in  the  United 
States,  representing  the  value  of  five  cents, 
called  a  nickel,  and  that  there  Is  no  money 
called  a  nickel  other  than  such  lawful  coin. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent  Dig.  Evidence,  $  22;  voL  14,  Cent.  Dig. 
Criminal  Law,  S  714.] 

6.  RoBBEBT— Evidence— SuFFicisncT. 

Where,  in  a  prosecution  for  robbery  of  a 
dime  and  two  nickels  the  proof,  supplemented 
by  judicial  knowledge,  was  sufGcient  with  re- 
spect of  the  nickels,  it  was  not  indiapttsabls 
to  make  pn>of  with  regard  to  the  dime. 

6.  GanaHAL  Law  —  Appeal  —  Rcmabks  or 
Tbial  Couvr—WzTHDBAWAL— Exception. 

Where,  while  the  court  on  defendant's  ob- 
jection was  about  to  withdraw  erroneous  re- 
marks with  reference  to  the  law  as  to  dedoctions 
from  the  punishment  for  good  conduct,  defend- 
ant excepted,  whereupon  the  court  deidsted. 
the  exception  could  not  benefit  defendant  on 
appeal. 

7.  ROBBEBT— EbCTBNT  OP  PUNISHltENT— PoW- 
BB  OF  JUBT. 

Under  Code  1896,  §  5479.  providing  tnat 
any  person  who  is  convicted  of  robbery  must  bs 
Dunished,  at  the  discretion  of  the  Jury,  by 
death  or  by  imprisonment  In  the  penitentiary 
for  not  less  than  10  years,  where,  jnat  before 
retiring  to  consider  tneir  verdict,  one  of  the 
nrora  asked  the  court  what  would  be  taken  off 
or  good  behavior  if  they  shonld  send  defendant 
to  tne  penitentiary  for  life,  the  reply  of  the 
court  that  the  jury  could  not  send  up  a  defend- 
ant for  life  on  a  charge  of  rt^beiy.  but  tbe 
punishment  might  be  not  less  than  10  yearsi  or 
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any  number  of  yean  exceeding  10  7flU%  In  the 
penitentiary,  ai  the  jury  might  see  nti  was 
proper. 

8.  CniHiffAL  Law— IirsiBiTononB— HARHLX88 

Bbbob. 

Id  a  criminal  caae,  the  refusal  of  a  charge 
waa  harmless  error  where  defendant  had  the 
fall  benefit  thereof  under  other  charges  given 
at  hia  reqaest. 

Appeal  from  City  Oourt  of  Montgomerr; 
W.  H.  Thomas,  Judge. 

"To  be  officially  r^rted." 

George  Baiddell  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

The  appellant  and  Boecoe  Brown  wen 
Jointly  Indicted  tor  robbery,  and  charged 
with  taking  two  nidcela  and  one  dime,  of 
Q»  lawful  coin  of  the  United  States  of 
America,  ot  the  value  of  20  cents,  from  the 
person  of  Dee  McDonald  by  violence  and 
against  bis  will.  The  app^ant  Barddell. 
was  tried  separately,  and  convicted,  and 
sentenced  to  the  penltmtlary  for  a  period  of 
11  years.  FoUcranen  RobetB  and  Avant  tes- 
tified that  tb^  were  policemen  of  the  dty 
of  Montgomery,  and  that  on  the  night  of  the 

 day  of  B^tonber,  1904,  about  8:80 

o*do<A,  tb^  were  out  near  the  Montgomery 
Brewery,  when  they  met  Ike  McDonald,  and 
In  about  16  minutes  after  they  met  Ike  Mc- 
Donald they  saw  two  negroes  coming  across 
a  field  and  arrested  them.  The  solicitor  ask- 
ed the  witnesses  what  the  negroes  said,  and 
the  appellant  objected  to  the  quesUon  because 
It  was  illegal,  etc.  The  court  overruled  the 
objection  and  permitted  the  witnesses  to 
answer.  They  testified  that,  as  soon  as  they 
arrested  the  appellant  the  negroes  said  that 
th^  knew  nothing  about  the  nAbery,  and 
that  this  was  before  anything  bad  been  said 
about  the  robbery.  The  appelant  also  ob- 
jected to  the  answer  of  the  witnesses,  and 
moved  to  exclude  it ;  but  the  court  ovoruled 
the  objection,  and  the  defoidant  excepted. 
Testifying  further,  witnesses  stated  that  they 
seardied  the  appellant  and  hie  companion, 
but  found  no  money  or  weapon  upon  them. 
The  appellant  said  that  they  had  spent  20 
cents  at  the  Blue  Store.  This  last  state- 
ment was  objected  to  by  the  appellant,  but 
the  objection  was  overruled. 

The  appellant's  counsel,  in  arguing  the 
^ase  as  to  the  Identity  of  the  appellant  and 
as  to  confessions,  said:  "The  fact  that  not 
any  of  the  sheriff's  deputies  have  come  Into 
this  court  and  testified  to  a  confession  In 
this  case  should  have  some  weight  with  you ; 
for  a  negro  will  always  confess,  and  he  has 
been  in  their  hands  for  about  six  months. 
Gentlemen  of  the  jury,  when  the  identity  of 
the  defendant  Is  in  Question,  you  will  usual- 
ly find  one  of  the  jail  officials  here  testify* 
Ing  to  a  long  confession  made  by  the  defend* 
ant"  The  solicitor  objected  to  this  argu- 
ment, and  the  court  excluded  these  remarks  j 
from  the  Jury,  at  the  some  time  stating  that  j 
it  was  not  a  fact  In  evidence  In  the  case  i 
^that  when  the  identify  of  a  defendant  Is  In  ' 


question  that  the  Jail  authorities  usually 
testify  to  a  confession,  and  the  defendant 
excepted. 

The  defendant's  attorney  asked  the  court 
to  Instruct  the  Jury  that  if  they  believed 
that  any  other  amount  than  20  cents,  to  wit 
a  dime  and  two  nickels,  was  taken,  they  must 
find  the  defendants  not  guilfy,  and  also  to 
Instruct  the  Jury  that  there  had  been  no 
testimony  to  show  that  the  money  taken  was 
of  the  lawful  currency  of  the  United  States. 
The  court's  reply  was  that  It  would  instruct 
the  Jury  that  If  they  believed  beyond  a  rea- 
sonable doubt  that  any  amount  of  money 
had  been  .taken,  evm  only  a  nickel,  tbey 
could  find  the  defendant  guilfy,  if  th^  be- 
lieved beyond  a  reasonable  doubt  that  the 
state  had  proven  all  the  other  elements  of 
the  defaise,  and  also  said  to  the  counsel  for 
the  defendant  that  he  knew  of  no  money 
called  a  nickel  except  lawful  coin  of  the 
United  States,  and  would  so  charge  the  Jury. 
The  defendant  excepted  separately  and  sever- 
ally to  each  part  of  the  court's  statement 

The  defendant  requested  charge  8,  which 
was  refused:  "The  court  charges  the  Jury 
that  If  th^  believe  from  the  evidence  that 
at  the  time  of  the  taking  of  the  money  al- 
leged in  the  Indictment  from  Ike  McDonald, 
Ike  McDonald  had  no  reasonable  apprehen- 
sion of  bodily  Injury,  and  that  he  offered 
no  resistance  to  the  d^endant  takli^  the 
money,  then  the  oBense  of  robbery  was  not 
committed." 

Charge  6,  given  by  the  court  for  the  de- 
fmdant  was  as  follows:  "Gentlemen  of 
the  Jury,  If  you  believe  from  the  evidence 
that  there  was  no  violence  committed  upon 
the  person  of  McDonald,  or  that  McDonald 
was  In  no  fear  at  the  time  or  before  the 
money  was  taken,  thai  yon  must  find  the 
defendant  not  guilfy." 

Just  before  retiring  to  consider  their  ver- 
dict one  of  the  Jurors  asked  the  court,  "what 
will  be  taken  off  for  good  behavior,  If  we 
should  send  the  defendant  off  to  the  peni- 
tentiary for  UfsT" 

Maaaey  '^son,  Atfy.  Ool,  for  the  State. 

DENSON,  J.   The  appellant  and  Roscoe 
Brown,  two  negroes,  were  Jointly  indicted 
for  robbery.   The  appellant  Barddell,  was 
tried  separately  from  his  codefendant  The 
defendants  were  arrested  while  together  and 
at  the  same  time  and  place  by  Policemen 
RobetB  and  Avant   After  testifying  to  the 
arrest  Bobets  was  asked  to  stete  what  the 
negroes  thea  said.   Against  the  defendant's 
objection,  the  court  allowed  the  witness  to 
testify  that  the  defendants  stated  as  soon  as 
they  were  arrested  that  they  knew  nothing 
about  the  robbery.   It  was  shown  that  before 
this  statement  was  made  nothing  had  been 
j  said  about  the  robbery.   If  It  be  conceded 
j  that  the  statement  was-  a  confession,  or  In 
I  the  nature  of  a  confession,  It  affirmatively 
'  appears  from  the  bill  4^  enx^tions  that  it 
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«ru  Tolnntarlly  made.  Love's  Case,  124  Ala. 
82,  27  Sootb.  27 ;  Brown's  Case,  120  Ala.  847, 
25  South.  182.  The  same  may  be  said  with 
respect  of  the  statement  made  by  the  defend- 
ant with  resard  to  spending  20  cents  at 
the  Blue  Ston: 

There  was  no  evidence  in  the  case  to 
mipport  the  remarks  of  Pendant's  counsel 
which  wvce  exclnded  by  the  court  on  the 
solldtor*s  motion;  hence  the  eccluston  was 
proper.  Pltf  ■  Case,  140  Ala.  70,  87  South. 
101;  DaTls  t.  Alexander  City,  187  Ala.  206, 
83  South.  808;  Donmore'B  Case,  IIS  Ala.  60, 
22  South.  641;  Oross*  Case,  68  Ala.  476w 

The  pnqjierty  alleged  Id  the  Indictment  to 
have  been  taken  from  Ike  McDonald  was 
there  described  as  "two  nickels  and  one  dime, 
of  the  lawful  coin  of  the  United  States  of 
America,  of  the  value  of  twenty  cents."  The 
evidence  for  the  state  tended  to  show  that  a 
dime  and  two  nickels  in  coin  were  taken  by 
the  two  defendants  from  Ike  McDonald  under 
such  circumstances  as  would  constitute  rob- 
bery, and  there  was  no  substantive  evidence 
that  any  other  amount  was  taken.  True,  Mr. 
Keating,  after  the  proper  predicate  had  been 
laid  for  the  admlBsibillly  of  tbe  evidence, 
testified  that  Ike  and  York  McDonald,  on  tbe 
trial  bad  before  the  committing  magistrate, 
testified  that  Tork  was  tbe  man  that  was 
robbed,  and  that  Ike  lost  no  money.  This 
was  not  substantive  evidence,  but  only  went 
to  the  credibility  of  Ike's  and  York's  testi- 
mony, and.  If  believed  by  the  jury,  It  afTorded 
a  foundation  upon  which  they.  In  the  exercise 
of  their  sound  Judgmmt  and  discretion,  might 
have  discarded  the  evidence  of  said  witnesses. 
But  tbere  was  no  evidence  by  any  witness 
examined  that  the  dime  and  nickels  were 
coins  of  the  United  States,  nor  were  the  coins 
offered  In  evidence.  But  Ike  McDonald  testi- 
fied that  he  had  only  20  cents — one  dime  and 
two  nickels;  that  on  the  demand  made  by 
defendant,  and  bis  threats  that  he  would 
shoot  witness*  brains  out  If  he  did  not  give 
him  some  mon^,  be  (witness)  reached  in  bis 
pocket  and  took  out  his  20  cents,  "one  dime 
and  two  nickels  of  money,"  and  gave  it  to 
defendant,  or  to  the  man  who  demanded  It. 
The  bill  of  exceptions  purports  to  set  out  all 
the  evidence,  and  the  defendant's  request  in 
writing  for  tbe  affirmative  charge  was  re- 
fused. Tbe  court  erred  in  refusing  this 
charge,  unless  it  Is  the  law  that  the  nickels 
or  dime  testified  about  are  judicially  known 
to  be  coins  of  the  United  States.  Morris' 
Case.  97  Ala.  82,  12  South.  276;  McGehee's 
Case,  S2  Ala.  224;  Murphy's  Case,  6  Ala.  845. 
"Courts  will  notice  as  a  historical  fact  of 
great  notoriety  and  Importance  the  nature  of 
the  circulating  medium  at  a  particular  time, 
the  popular  language  in  reference  to  It,  and 
Its  value."  16  Cyc  p.  866;  1  Elliott  on  Evi- 
dence, i  63d;  Gady's  Case,  88  Ala.  51,  S  South. 
420;  Sand's  Case,  80  Ala.  201;  Duvall's  Case. 
68  Ala  12;  Grant's  Case^  OB  Ala.  201;  Levy's 
Case.  79  Ala.  260. 
89  SC.— 62 


In  the  above-cited  cases  It  was  held  that 
vhlle  It  was  necessary  In  tbe  Indictment  to 
aver  the  denomination  of  the  money  and  that 
it  was  currency  of  tbe  United  States,  yet  It 
was  unnecessary  to  aver  or  prove  its  value, 
because  the  court,  on  proof  of  the  denomina- 
tion of  the  money  and  that  It  was  currency 
of  the  United  States,  judicially  knew  that 
the  money,  as  matter  of  law,  was  prima  facie 
of  a  commercial  value  equal  to  that  Imported 
by  Its  face.  So,  in  this  case,  we  think  tt 
may  be  correctly  said  that  the  court  judicially 
knew  that  there  was,  at  the  time  of  tiie 
alleged  robbery,  In  the  United  States  a  lawful 
current  coin,  representing  the  value  of  five 
cents,  called  a  nldbel.  and  that  there  was  no 
money  called  a  nickel  other  than  such  lawful 
coin  of  the  United  States  of  America  which 
was  known  as  a  nldcel;  and  the  preridlng 
Judge  committed  ik>  error  In  saying  to  connsei 
for  defendant  that  be  knew  of '  no  money 
called  a  lUckel  exc^  lawful  coin  of  tbe 
United  States,  and  that  he  would  so  charge 
the  Jury.  This  being  true,  it  is  unnecessary 
to  determine  that  the  court  had  such  Judicial 
knowledge  with  regard  to  the  dime;  for  if  the 
proof,  supplemmted  by  Judicial  knowledge, 
was  sufficient  with  respect  of  the  nickel,  It 
was  not  indl«penaahle  to  make  proof  with 
r^rd  to  the  dime.  Murphy's  Case,  supra; 
Thompson's  Case,  106  Ala.  67,  17  South.  512; 
Brown's  Gase^  120  Ala.  861,  2S  South.  182. 
On  these  considerations,  tiie  affirmative 
chai^  was  properly  refused. 

The  Inquiry  made  by  the  juror  of  the  court 
as  the  jury  was  about  to  retire  was  rather  a 
peculiar  one,  and  It  would  have  been  well 
for  tbe  court  In  reply  to  have  simply  instruct- 
ed the  Jury  that  the  matter  Inquired  about 
was  not  a  matter  for  legitimate  consideration 
by  them.  But  tbe  court's  reply  was  that  tbe 
jury  "could  not  send  off  a  defendant  for  life 
on  a  cbarge  of  robbery,  but  tbe  punishment 
may  be  not  less  than  10  years  or  any  number 
of  years  exceeding  10  years  In  tbe  peniten- 
tiary as  a  jury  may  see  fit  to  find  from  tbe 
evidence."  The  court  then,  In  reply  to  tbe 
question,  further  stated  to  tbe  jury  substan- 
tially the  rule  for  deduction  from  the  term 
of  punishment  of  a  convict  for  good  con- 
duct Section  6460,  Code  1806.  After  tbe 
court  bad  stoted  the  rule,  defendant's  counsel 
said,  "We  except  to  the  remarks  and  ques- 
tion." The  court  then  said  to  the  counsel, 
"Do  you  exc^t  to  the  juror's  question  or  to 
tbe  court's  reply?"  Counsel  responded,  "We 
except  to  tbe  court's  reply."  Tbe  court  then 
said,  "Well,  if  you  object  I  will  withdraw 
It,"  and  was  proceeding  to  so  Instruct  the 
jury,  when  counsel  for  the  defendant  said, 
"We  except  for  it  Is  too  late  to  withdraw  it 
after  the  remarks  have  gone  to  the  Jury." 
Tbe  court  said,  "Then  I  will  let  It  stey  In," 
to  which  action  of  the  court  tbe  bill  of 
exceptions  stetes  tbe  defendant  then  and 
there  legally  excepted.  If  it  be  conceded  that 
the  courts  ranarks  with  reference  to  the  law 
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for  deducting  time  for  good  conduct  were 
erroneous,  yet  the  coart,  od  the  objection  of 
the  defencLant,  was  promptly  proceeding  to 
withdraw  the  objectionable  remarks,  and 
while  doing  bo  the  defendant  excepted  and 
the  court  desisted.  To  allow  the  defendant 
the  benefit  of  the  exception  would  be  to  give 
him  the  beneSt  of  his  own  wrong.  It  was 
his  own  fault  that  the  remark  of  the  court 
was  not  withdrawn,  and  the  exception  can- 
not avail  the  defendant  anything.  Allen's 
Case,  134  Ala.  109,  32  Sontb.  81B;  Shelton's 
Case,  73  Ala.  6.  Furthermore,  the  objection 
and  exception  were  to  the  remarks  of  the 
court  In  their  entirety,  and  certainly  the 
remarks  of  the  court  with  the  respect  of  the 
extent  of  the  punishment  that  the  jury  could 
fix  wen  pertinent  and  In  conformity  to  the 
statute.   Code  1896.  |  B479. 

The  d^endant  had  the  foil  ben^t  of  charge 
8  under  charges  6  and  9  that  wore  glvoi  at 
bla  request  Oonseiiuently,  If  It  should  be 
conceded  that  charge  8  asserted  a  correct 
propositi^  of  law  (whi<A  we  do  not  decide) 
the  refusal  of  the  charge  worked  no  Injury 
to  die  defendant. 

There  is  no  error  in  the  reciwd,  and  the 
judipuent  and  amtence  of  the  court  below 
must  be  afflrmed. 

Affirmed. 

HARALSON,  DOWDBLL,  and  SIHPSON, 
33^  concur. 


HcOARLEY  T.  WHITEL 

(Supreme  Court  of  Alabama.  Jan.  8,  1908.) 

ATToanET  AND  Client  —  Failitbi  to  Pat 
OvEB  Monet— SmncABT  Pbocedubb. 

A  movant  for  a  Boouiiary  jndgmeDt  against 
an  attorney  for  money  collected  by  him  and  not 
paid  over,  who  alleges,  as  required  by  Code 
1896,  §  3810,  provldingr.  that  judgment  may  be 
entered  Bammarily  against  an  attorney  falling 
to  pay  over  money  collected  by  him  on  demand 
made  by  the  person  entitled  thereto,  a  demand 
on  the  attorney  for  payment  of  the  money  col- 
lected and  his  refusal,  must  prove  a  demand  and 
refusal  when  the  same  is  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client,  H  272,  279.] 

Appeal  from  01^  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Summary  proceeding  by  Andrew  J.  Mc- 
Carley  against  H.  K.  White.  From  a  judg- 
ment for  defendant,  plalntUt  appeato.  Af- 
firmed. 

Plaintiff  filed  In  the  Birmingham  city  court 
the  following  motion:  "Respectfully  repre- 
sfflits  Andrew  J.  McCarl^:  -  (1)  That  B.  K. 
White  is  an  attorn^  at  lav  in  the  state  of 
Alabama,  and  resides  In  Jefferson  county, 
Ala.  (2)  That  said  H.  K.  White,'  in  the 
capad^  of  an  attorney  at  law  and  as  the 
attorn^  for  movant,  Andrew  J.  McCarley, 
In  May,  1901,  collected  a  large  sum  of  money, 
to  Tit,  $8,24a  (8)  That  in  AuguBt.  1901, 
said  Andrew  J.  UcCarfey,  by  and  thro^  his 


agent  and  attorney,  M.  L.  Ward,  demanded  of 
said  H.  E.  White  the  said  sum  of  money  so 
collected,  and  the  said  H.  E.  White  failed  <m 
said  demand  to  pay  over  the  said  money,  w 
any  portion  thereof,  and  stlU  falls  to  pay 
the  same,  or  any  part  thereof.  Whwefore 
Bald  Andrew  J.  McCarley  moves  that  a  Btim- 
mary  judgment  be  rendered  against  the  said 
H.  E.  White  In  favor  of  the  said  Andrew  J. 
McCarley  for  the  said  sum  so  collected  and 
the  Interest  thereon  and  the  damage  allowed 
by  law." 

Said  White  filed  an  answer  thereto,  ad- 
mitting Oie  &-Bt  all^tlon  above,  but  denying 
that  he  was  ever  the  attorney  for  the  said 
Andrew  J.  McCarley  at  any  time  for  the 
purpose  of  collecting  any  money,  or  tar  any 
other  purpose.  He  sets  up  that  said  Mc- 
Carl^  was  the  administrator  of  Zuma  All- 
red,  and  as  such  administrator  filed  salt 
against  the  receivers  of  the  Memphis  ft 
Charleston  Railroad  toe  damages  tor  caus- 
ing the  death  of  his  intestate;  that  this  suit 
was  filed  by  Emery  O.  Hall,  as  attorney  for 
McCarley ;  that  he  was  brought  into  the  case 
by  Hall  on  an  agreed  dlviaion  of  fees  with 
Hall,  and  a  verdict  was  rendered  for  the 
plaintiff,  administrator,  but  before  verdict 
waB  rendered  said  administrator  had  moved 
to  Texas,  and  the  heirs  of  said  Zuma  AUred 
bad  also  moved  to  Texas,  and  bad  dl^sed  of 
by  pn^ier  cmveyance  all  ttieir  right,  tttie, 
and  Interest  in  the  estate  <tf  Zuma  Allred, 
before  moving  to  Tezaa^  to  <me  J.  B.  White ; 
that  defendant  collected  the  money  aa  an  at- 
tom^,  divided  the  fees  pn^wrly  betweoi 
Hall  and  htmBelf,  and  the  other  mon^  he 
paid  aver  to  the  transferee  of  the  heirs  of 
said  Zuma  Allred,  taking  his  receipt  for  the 
same,  and  also  taking  the  paper  writing 
transferring  the  interest  of  the  bein  in  the 
estate  of  the  said  decedent  to  J.  R.  White. 
This  is  made  an  tichlblt  to  his  answor.  Hf 
denies  that  Ward,  or  any  one  else,  aa  sgmt 
or  attorney  for  movant,  evor  made  aas  de- 
mand on  him  for  this  mon^,  and  sete  Tq» 
that,  attex  McOarley  bad  moved  to  Texas  and 
his  administration  had  bem  vacated.  M.  I* 
Ward  had  himsdf  app(^ted  administrate 
de  bonla  non  of  said  estate,  and  tlut  as  such 
administrator  de  bonis  non  Ward  demanded 
of  him  paymoit  of  this  mtm^. 

Oeorge  Huddleston  and  M.  L.  Ward,  for 
appellant  A.  Latady  and  H.  E.  White,  t<x 
appellee. 

DOWDBLL,  J.  This  Is  a  summary  pro- 
ceeding under  sectkm  SSIO  of  tiie  Code  of 
1896,  commenced  the  ai^Ilant  against 
the  appellee  hi  the  city  court  of  Birmingham. 
The  case  was  tried  by  the  court  without  a 
jury,  and  a  judgmoit  was  rendoed  in  favor 
of  the  defendant,  appellee  here.  It  la  con- 
ceded by  appellant's  counsel  that  aa  the  court 
tried  the  case  wiUiont  a  Jury,  Ousre  beHng  a 
conflict  in  the  evidence^  the  condoslon  or 
judgment  oa  the  facts  ou^t  not  to  be  dis- 
turbed. Bnt  it  la  Insisted  that,  inlying  the 
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law  to  tbe  niHllsputed  facts,  th«  court  Bbonld 
bare  rendered  a  Judgment  for  the  plalntUF. 

The  motion  filed  by  tbe  plaintiff  takes  tbe 
place  of  a  complaint  In  the  motion  there  Is 
an  averment  of  demand  and  refusal  On 
this  averment  issue  was  expressly  made  up, 
and  was  tried  as  one  of  tbe  Issues  In  the 
case.  It  was  on  the  plaintiff  or  movant  to 
prove  tbe  averment  to  entitle  him  to  a  Judg- 
ment Tbe  evidence  on  this  issue  was  sharp- 
ly in  conflict  Tbe  insistence  of  counsel 
for  appellant  is  tliat  the  evidence  showed 
that  no  demand  was  necessary.  Tbe  authori- 
ties cited  in  support  of  this  contention  are 
without  application  in  tbe  present  case.  In 
all  of  the  cases  cited  the  action  was  in  as- 
sumpsit, where  there  was  no  averment  In  tbe 
pleading  of  a  demand  made  before  suit,  and 
where  such  an  avwment  was  not  necessary, 
though  proof  of  a  demand  made  before  suit 
brought  was  required  to  entitle  tbe  plaintiff 
to  recover,  unless  the  proof  showed  that  a 
demand  was  unnecessary;  for  instance, 
where  the  principal  sues  bis  ageut  In  assnmiv 
sit  on  the  common  counts,  and  the  proof 
shows  that  tbe  agent  had  converted  to  bis 
own  use  tbe  funds  of  bis  prlnclpaL  Tbe 
right  under  tbe  statute  to  tbe  summary  Judg- 
ment Is  In  terms  predicated  on  a  demand  and 
refusal,  and,  being  averred,  must,  when  de- 
nied, be  proven. 

This  view  of  the  case  dispenses  with  the 
necessi^  of  considering  any  other  question 
raised  In  tbe  record,  as  it  Is  conclusive  of  the 
case  as  presented.  It  follows  that  the  judg- 
ment appealed  from  must  be  afDrmed. 

TTSON,  SIMPSON,  and  ANDERSON,  JJ^ 
Goncnr. 


FRANKLIN  v.  STATE. 
(Supreme  Court  of  Alabama.   Jan.  18,  1006.) 
1.  Cbihinai.  Law  —  Apfcai<— Habmlbss  Eb- 

KOB. 

Error  in  forcing  a  trial  in  the  absence 
of  a  witness  for  accused  was  harmleHS,  where 
the  witness  satMeqaently  appeared  and  testified 
for  accused. 

[Ed.  Note. — For  cases  In  point,  sss  TOL  IB* 
Cent.  Dig.  Criminal  Law,  S  81 11.] 

2l  Suck— Evidxnob— Dkniai.  or  IrannTT. 

A  false  explanation  given  by  accused  of  any 
BUspicioufl  fact  or  clrcamstance  tf^nding  to  con- 
nect faiin  with  the  offense,  such  as  a  denial  of 
his  Identity,  is  admissible  In  evidence  against 
him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Odmlnal  Iaw,  |  784.] 

8.  SAin— BVIDBROK— FUOHT. 

In  homicide,  where  accased  was  and  what 
he  was  doing  from  the  time  of  tbe  offense  to 
the  time  of  his  arrest  is  admiasible  on  the  iBSue 
of  flight. 

4.  SaMB— APFXAIt— FT  A  Rin.CBH  E^BOB— AOUIB- 

BiOB  OF  Evidence. 

In  homicide,  error  In  allowing  defendant  to 
be  asked  where  he  was  and  what  he  was  doing 
during  certain  years  preceding  the  commiBBion 
of  the  offense  was  harmless,  where  he  simply 
answered  tbat  he  was  In  a  certain  county  part 
of  the  time  and  in  a  certain  state  the  remainder 
of  the  tims. 


6.  auo— Apfeait-Ebbobb  BxmwABLi— Bx- 

OLUSIOlf  OT  OVtDKMCS. 

Sustaining  objections  to  qneetlons  asked  ot 
a  witness  In  a  criminal  case  will  not  ba  r»- 
viewed,  where  tbe  record  does  not  show  what 
answer  was  expected  from  tbe  witness. 

[Ed.  Note. — For  cases  in  point,  see  voL  IB. 
Cent  Dig.  Griminal  Law,  I  2882^ 

e.  HouiciDB  —  BninnoE  —  TnBun  aoairbi 
Deceased. 

In  homicide,  evidence  ot  a  previous  threat 
made  by  defendant  against  deceased,  althou^ 
not  immediately  connected  with  the  killing.  Is 
admisslblew 

[Ed.  Note^Fw  cases  In  point,  ses  voL  26, 
Cent  Dig.  Homicide,  {  2B8-2M.] 

7.  Cbiminal  Law— Tbiai.— Motioh  to  Bx- 
CI.UDE  EviDxnos— NBCBBBirr  or  Pbhtious 

OsjEcnon. 

A  motion  to  exclude  evidence  in  a  criminal 
case,  made  at  tbe  conclusion  of  the  examination 
of  the  witness  and  during  his  cross-examlna* 
tion,  comes  too  late,  where  no  objection  to  tbe 
evidence  was  made  when  it  was  brought  out 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
CenL  Dig.  Criminal  Law,  S>  1640,  1641.] 

8.  SAME  —  BEffT  EVIDBNCE  — ATPLICAXIOK  I» 

Rule— CoiXATEBAi.  Mattebb. 

Evidence  of  a  description  of  accused,  con- 
tained in  written  notices  published  after  the 
commission  (tf  tl^  oflotse.  In  order  to  aid  in  the 
apjpfeheudon  of  accused,  tends  to  show  a  merdy 
collateral  matter,  and  is  not  within  the  rule  re- 
quiring the  production  of  the  best  evidence. 
8.  HoMioiDB — Pbeueoitation. 

In  homicide,  a  charge  that  the  deliberation 
and  premeditation  necessary  to  constitute  mur- 
der in  the  first  d^ree  need  not  exist  for  any 
stated  period  of  time,  but  it  is  sufficient  to  con- 
stitQte  murder  in  the  first  degree  if  defendant 
bad  any  time  to  think,  and  did  think,  and  struck 
the  blow  as  a  result  of  an  intiention  to  kill, 
produced  by  even  a  momentary  mental  opera- 
tion, provided  the  other  elements  of  the  crimt 
also  coexisted,  was  proper. 

10.  SAUB  —  iNSTBTTOnORS  — PbOVOOATIOR  01 
DnTICUtTY. 

In  homicide,  a  charge  that  if  deceased  as- 
saulted defendsint  without  defendant  having 
assaulted  deceased,  or  acted  In  sach  a  manner 
as  to  lead  a  reasonable  man  to  believe  that  he 
was  in  danger,  defendant  was  not  at  fault  in 
bringing  on  the  ^fficulty,  was  erroneons,  in 
that  it  Ignored  the  qnestion  of  defendant's 
freedom  from  fault  in  going  to  the  field  where 
deceased  was  working  and  engaging  in  the  con- 
versation which  led  up  to  the  killing. 

11.  Cbiminal  Law— InsTBuorioi^a— Apfijoa- 
noH  to  Pacts. 

In  homidde,  a  charge  that  before  tbe  jury 
can  convict  defendint  they  mast  believe  that 
the  act  was  committed  willfully,  deliberately, 
maliciously,  and  premeditatedly,  was  properu 
refused,  conceding  it  to  contain  a  proper  defim- 
tlon  of  murder  in  the  first  degree,  where  de- 
fendant might,  under  the  evidence,  have  been 
convicted  of  murder  In  the  second  d^ree. 

12.  HoicicnoE  —  Pbemeditatioh— Bntbt  ikto 

DlJTPlCULTT  —  FOBHATIOir  OT  IniBHT  TO 
KlIX. 

Where  defendant  entered  Into  a  difficulty 
without  intending  to  kilt  deceased,  bnt  unlaw- 
fally  formed  the  intention  of  killing  deceased 
during  the  fight  and  accordlngh'  did  so,  withont 
ja9tificati(m,  he  was  guilty  of  homicide,  regard- 
less of  the  absence  of  an  mtent  to  kill  deceased 
at  the  time  he  entered  into  the  difficnity. 

[EH.  Note. — For  cases  in  point,  see  vol.  2ft. 
Cent.  Dig.  Homicide,  §  20.] 

Appeal  firom  Circuit  Court  Clarke  Govntsr ; 
J.  T.  Lackland,  Judge. 
"Not  officially  reported." 
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Ben  FrankUn  waB  Indicted  Jointly  with 
Dick  Walker  for  murder  In  the  first  degree, 
was  tried  alone,  and  convicted  of  murder 
In  the  second  degree,  and  appeals.  Affirmed. 

Tbe  BoUdtor  Introduced  B.  O.  Allen,  who 
tettlfled  that  he  waa  sherlif  of  Clarke  connty, 
and  while  he  was  bringing  the  defendant 
trma  Hatdesbarft  Hiss.,  to  Clarke  coimty, 
while  on  the  train,  he  said  to  the  defendant 
that  there  was  no  use  denying  that  he  was 
Bm  Franklin,  and  that  during  the  conTer- 
satlon  defttidant  cried.  The  defendant  ob- 
jected to  this  statement  and  moved  to  ex- 
clode  It 

The  d^iendant  re«iiested  the  fbllowlng 
charges  In  writing,  whldi  wwe  rtfnaed 
tbe  court: 

"(1)  Tb»  coort  charges  the  Jnry  that  on^ 
less  they  believe  from  tbe  evidence  that 
both  defendant,  Ben  FrankUn  and  Dldk 
Walker,  participated  In  ttie  shooting  of  the 
deceased,  they  most  find  the  defendant  not 
gnUty. 

**(2)  The  court  dtarges  tbe  jnry  that  un- 
less tb^  brieve  fkwi  tbe  erldmoe  that  tbe 
defendant  Dlcfc  Walker  participated  In  tbe 
shooting  of  the  deceased  that  caused  his 
death,  or  procured  Ben  Franklin  to  do  tbe 
shooting  that  caused  deceased  death,  then 
yon  mnst  find  the  defendant  not  gnllty. 

"(S)  The  court  charges  tiw  jury  that,  If 
they  believe  from  the  evidence  that  the  de- 
fendant Walker  bad  nothing  to  do  with 
the  killing,  then  they  must  find  the  defendant 
not  guilty." 

"(5)  The  court  charges  tbe  Jury  that  be- 
fore they  can  ccoivlct  the  defendant,  that 
they  must  believe  from  tbe  evidence  that 
tbe  act  waa  committed  wlUfally,  deliberately, 
mallclonaly  and  tnremedltatedly  and  that  all 
ftf  these  elonents  omcur  and  exist 

"(6)  The  covt  charges  tiie  jury  that,  un- 
less th^  believe  from  the  evidence  that  tbe 
defendant  Dick  Walker  counseled,  procured, 
aided,  or  abetted  In  tbe  commission  of  the 
offense,  then  ttiey  must,  find  tbe  defendant 
not  gnllty. 

"(7)  Tbe  court  chargea  the  jury  that  If 
Ibey  believe  from  tbe  evidence  that  the 
defnidant  Ben  Franklin  shot  and  killed  the 
deceased  of  his  own  accord,  and  without 
the  assistance,  aid,  or  coK^ratton  in  any 
manner  of  the  defendant  Dick  Walker,  they 
most  find  the  defendant  Ben  FrankUn  not 
guilty. 

"(8)  The  court  changes  the  jn^  that  un- 
less they  believe  that  the  evldaice  ottereA 
by  the  sate  in  this  trial  Is  sufficient  to 
ctmvlct  the  defendant  Dkdk  Walker,  had  he 
been  tried  jointly  with  the  defendant  Ben 
Franklin,  then  they  must  find  tbe  defendant 
Ben  Franklin  not  gnllty. 

**(9)  Tbe  court  charges  the  Jury  that  un- 
less tbe  evidence  offered  by  the  state  Is 
sofflcient  to  convict  tbe  defendant  Dick  Walk- 
er, then  th^  must  find  the  defoidant  not 
guilty. 

"(10)  The  court  charges  the  Jury  that  it 


they  believe  from  tbe  evld^ce  that  the  de- 
ceased  assaulted  the  defendant  with  an  axe. 
and  at  the  time  of  the  aasanlt  the  defendant 
had  not  assaulted  tbe  deceased  or  acted  In 
such  a  manner  as  to  lead  a  reasonable  man 
to  beUeve  that  he  was  In  danger  of  life 
or  limb,  thea  the  defendant  was  not  at 
fault  in  bringing  on  the  difficulty,  and  you 
cannot  find  tbe  defendant  guilty,  nnleaa  you 
further  find  from  the  evidence  that  the  de- 
fendant could,  have  afterwards  wttbdrawn 
from  the  fight  without  increasing  bis  perlL" 

•*<14)  The  court  charges  the  Jury  that,  un- 
less you  believe  from  the  evidence  that  tbe 
defendant  commenced  the  difficulty  with  tbe 
intent  to  kill  the  deceased,  then  you  cannot 
find  the  defendant  gnllty  as  charged  in  ttae 
Indictment" 

The  court  in  its  oral  charge,  which  was 
reduced  to  writing  at  the  request  of  the 
defendant,  said:  "The  dellb^atlon  and  pre- 
meditation necessary  to  constitute  this  of- 
fense need  not  exist  for  any  stated  period 
of  time.  It  Is  sufficient  If  they  are  shown 
to  exist  They  simply  mean  that  the  slayer 
must  Intend  before  the  blow  Is  delivered, 
though  It  be  only  for  an  histant  of  time 
before,  that  he  will  strike  at  the  time  he 
does  strike  and  that  death  will  be  the  result 
of  tbe  blow.  In  other  words.  If  the  slayer 
had  any  time  to  think  before  tbe  act  and 
did  think,  and  struck  the  blow  as  tbe  result 
of  an  intention  to  kill,  produced  by  even 
momentary  (v>eration  of  the  mind,  and  death 
ensued  as  a  result  thereof,  tbat  would  be 
^  deliberate  and*  premeditated  killing  under 
the  statute,  and  wonld  be  murder  In  the 
first  degree,  provided  the  other  elements  of 
the  crime  existed  at  the  time." 

Massey  Wilson,  Atty.  Oen^  fUr  tbe  Stats. 

HARALSON,  J.  OAe  action  of  tbe  tower 
court  in  forcing  a  trial  without  Amanda 
Wlx^  was  without  error,  but  even  Ifwrone- 
ous,  she  afterwards  appeared  and  testified  for 
defendant  which  would  cure  the  error. 

When  one  charged  with  crime  gives  a 
false  ecplanatlon  of  ai^  snspidoua  fact  or 
drcnmstancet  tending  to  connect  blm  with 
tbe  offense,  It  Is  a  drcUBOstance  proper  to  be 
submitted  to  tbe  jury.  Walker  v.  State,  49 
Ala.  398.  There  wasi  therefore,  no  error  In 
admitting  tbe  evidence  of  Oscar  Ouslty  as 
to  the  conversation  between  him  and  the  de- 
fendant In  the  Jail  In  Mississippi,  touching 
the  Indentlty  of  defendant  for  which  pur^ 
pose  alone  It  wae  admitted.  Var  Uke  rea- 
sons, what  occurred  between  R.  O.  Allen  and 
defendant  on  tbe  train  from  Hlsslsslppl  to 
Olarke  county  was  not  Impropoiy  admitted.  . 

The  aueetlon  to  defendant  by  hte  counsel 
as  to  bow  many  shirtk  he  bad  on,  at  the  time 
of  the  kllUng,  appears  to  be  irrelevant  to  the 
issues  in  tbm  cose. 

Where  the  defendant  was,  and  what  he 
was  doing  from  the  time  of  the  killing  in 
1891,  to  the  time  of  bis  arrest  was  proper  to 
be  proved  as  bearing  on  the  question  of  Olght 
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Thomas  t.  State,  100  Ala.  64,  14  South.  (SZi. 
If  tbat  part  of  the  question  aaked  the  de- 
fendant, where  be  was  and  what  be  was 
doing,  from  the  year  1888  to  tbe  time  of  his 
arrest,  was  Irrelevant  as  to  tbe  time  between 
1888,  and  the  killing  In  1881,  we  are  satisfied 
that  no  Injury  resulted  therefrom  to  defend- 
ant His  answer  was,  that  he  was  In  Clarke 
county  a  part  of  the  time  and  In  Mississippi 
the  remainder  of  the  time. 

The  witness,  Newton,  testified  that  he  was 
at  Bedsole's  store  on  the  afternoon  before  the 
killing,  and  he  saw  deceased  and  defendant 
ride  up  to  the  store  together,  and  deceased 
left  tbe  store  before  wltnw  left.  Defend- 
ants attorney  then  asked  witness  if  he  heard 
any  conversation  between  deceased  and  de- 
fendant as  deceased  went  off  from  the  store. 
The  solicitor  objected  on  the  ground  that  It 
was  Irrelevant  and  Immaterial,  which  ob- 
jection was  sustained.  Tbe  record  does  not 
show  what  answer  was  expected  from  the 
witness,  so  that  this  court  cannot  pass  Intelli- 
gently on  the  ruling,  and  we  will  not,  there- 
fore, consider  It  Tolbert  v.  State,  87  Ala.  27, 
6  South.  284;  Boss  t.  State,  189  Ala  147,  Sft 
South.  71& 

The  evidence  of  tbe  witness,  Qoodman, 
that  defendant  said  to  him  and  witness'  son, 
at  wltn^'  gate,  a  short  time  before  the  ktll- 
ios,  that  if  deceased  did  not  let  his  and 
Walker's  business  alone,  he  was  going  to  kill 
him,  was  not  Introduced  to  contradict  de- 
fendant, for  which  a  predicate  bad  to  be 
laid,  but  was  introduced,  no  doubt  and  was 
admissible  as  tending  to  show  a  previous 
threat  and  defendant's  feeling  towards  de- 
ceased, though  not  Immediately  connected 
with  the  killing,  their  force  depending  upon 
the  circumstances  under  which  they  were 
made,  and  all  other  considerations  which 
would  aCFect  their  weight,  but  not  their  ad- 
missibility.  Redd  v. -State,  68  Ala.  492. 

It  was  shown,  that  after  the  killing  and 
the  flight  of  defendant,  a  search  was  Insti- 
tuted for  him,  and  notices  giving  a  descrip- 
tion of  him,  were  sent  out  The  witness, 
White,  gave  the  description  of  defendant 
contained  In  these  notices,  to  which  there 
was  no  objection  at  the  time  On  the  cross 
defendant's  counsel  asked  witness  if  the 
notices  were  In  writing,  and  when  told  they 
were,  counsel  moved  to  exclude  all  tbe  wit- 
ness' testimony  for  that  It  was  Illegal  and 
Irrelevant  and  because  the  notices  them- 
selves were  tbe  best  evidence  of  what  they 
contained.  Having  failed  to  object  to  the 
evidence  at  the  time  it  was  brought  out 
the  objection  made  at  the  conclusion  of  the 
examination  of  the  witness  and  on  the  cross, 
came  too  late.  Hudson  v.  Stote,  187  Ala.  64, 
84  South.  854.  Moreover,  the  evidence  sought 
was  merely  collateral  and  Immaterial  to  the 
main  Issue,  and  did  not  fall  within  the  rule 
requiring  the  falgfaest  and  beat  evidence. 
Foxworth  V.  Brown,  120  Ala.  67.  24  South.  1. 

That  portion  of  the  general  charge  of  the 
eoort  to  I3ie  Jury,  was  a  correct  definition  of 


murder  In  the  first  degree.  Cleveland  v. 
State,  86  Ala.  1,  6,  8  South.  426. 

Charges  1,  2,  8,  6,  7,  8  and  9,  asked  ty  de* 
fendaut  and  refused,  are  of  trivial  character, 
and  need  no  consideration  to  show  that  they 
were  bad.  Crawford  v.  State,  112  Ala.  1, 
24,  21  South.  214. 

Charge  10,  without  reference  to  its  other 
defects,  Ignores  defendant's  freedom  from 
fault  In  going  with  Walker  to  the  field  where 
deceased  was  working  and  engaging  In  a  con- 
versation with  him,  which  led  up  to  the  kill- 
ing. Beese  ▼.  State,  1S6  Ala.  18,  S3  South. 
672. 

Charge  5,  If  a  proper  definition  of  murder 
In  the  first  degree,  was,  nevertheless,  proper- 
ly refused,  since  defendant  might  under  the 
evidence,  have  been  convicted,  as  he  was,  of 
murder  In  the  second  degree,  to  sustain 
which  the  element  of  malice  alone  la  iwoes- 
sary. 

Charge  14  was  Improper.  If  In  the  begin- 
ning, defendant  entered  Into  the  dUBcnlty 
without  Intending  to  kill  deceased-  and  he 
formed  such  Intention,  unlawfully  during  the 
fight  and  be  shot  deceased,  intending  to  kill 
him,  without  Justification  therefor,  he  would 
not  be  held  to  be  guiltless.  Cleveland  v. 
State,  supra. 

Affirmed. 

DOWDDIJi  SIMPSONt  and  DBNSON,  JJ« 
concur. 


MAIN  et  al.  T.  RADNBT. 
(Supreme  Court  of  Alabama.  April  18,  1905.) 

1.  Sales  —  Fbaud  —  Misbbpbbsentations  — 
evidbncx. 

In  an  action  to  recover  for  goods  sold  by 

Slaintiff  to  defendant  evidence  examined,  and 
eld  insafficient  to  show  fraud  in  obtain- 
ing defendant's  rignature  to  an  order  fortthe 
goods. 

2.  Sahb  —  Failuu  to  Bbad  Obdzb  —  lORO- 

UnCB  or  CORTENTB. 

Where  no  misrepresentations  were  made  by 
plaintiff's  agent  in  respect  to  tbe  contents  of 
an  order  signed  by  defendant  for  certain  goods, 
the  fact  that  defendant  did  not  read  the  order 
or  was  ignorant  of  Its  ooatents  before  he  signed 
it  was  no  defense  to  an  action  for  the  price  of 
the  goods. 

[Ed.  Notew — ^For  eases'in  point  see  rvL  48, 
Cent  Dig.  Bales,  1  77.] 

3.  Evidence    —    Contbhpobanxovs  Obal 
aobeeuent. 

Where  defendant  signed  an  order  for  goods 
to  be  supplied  plaintiffs,  parol  evidence  wm 
inadmissible  to  show  a  contemporaneous  parol 
agreement  by  plaintifts  not  to  sell  thslr  goods 
to  any  otlier  party  in  the  town  wherdn  defend- 
ant was  in  business. 

4.  Witnesses— Cbeoibiljtt. 

Where  parol  evidence  varying  tbe  terms  <it 
a  written  Instrnmoit  was  improperly  admitted 
on  examination  in  chief,  -the  adverse  party  was 
entitled  on  crosa-examination  to  test  the  ac- 
curacy of  tbe  witness'  recollection. 

[Ed.  Note. — For  cases  in  point  see  vol.  DO. 
Gent  Dig.  Witneeaes,  S  1106.] 

5l  Tbial  —  Objxotioks  —  Wituokawal— 
Waives. 

While  ordlnarllyt  when  an  objection  Is  sus- 
tained by  the  court  and  withdrawn,  the  pirty 
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acaioBt  whom  the  roling  was  made  will  be 
treated  ai  haviny  waived  the  matter  by  failure 
to  again  propound  the  gneetion,  where,  after 
an  objection  wae  BoetaineiL  the  party  making 
the  same  withdrew  it,  woerenpon  the  court 
Btated  that  the  matter  had  been  pawed  on  and 
the  objection  sustained,  the  failure  of  the  Ad- 
verse party  to  repeat  the  gaestion  did  not  eoa- 
Btitnte  a  waiver  of  hia  objection. 

6.  Pl^EADINO — GeNEBAI.  IsBUS— BVIDBKCX. 

Where,  so  far  as  shown  by  the  recwd,  no 
pleai  were  filed  by  defendant,  though  he  pleaded 
the  general  issue  with  leave  to  give  in  evidence 
any  matter  that  might  be  specially  pleaded,  this 
amoonted  to  no  more  than  a  plea  of  the  general 
Issue^  and  plaiDtifTs  objections  to  defendant's 
evidence  as  to  soch  matter  might  properly  have 
been  sustained. 

Appeal  from  Circuit  Court,  Honston  OooiH 
ty;  Terry  RlchardsoD,  Judge. 

"Not  officially  reported." 

Action  by  W.  F.  Main  and  otbm  against 
J.  8.  Radney.  Judgment  (or  defendant,  end 
plaintiffs  appeal.  Reversed. 

A.  B.  Pace,  for  appellants. 

DBNSON,  J.  This  salt  Is  one  to  recover 
for  the  price  of  goods,  wares,  and  merchan- 
dise shipped  by  plaintiff  to  the  firm  of  Radney 
Bros,  at  Ashfwd,  Ala.,  of  which  firm  the  de- 
fendant was  a  member.  The  suH  Is  based 
upon  a  written  order  for  the  goods,  given  by 
Badn«r  Bros,  through  the  def^dant.  The 
OT&Gf  was  taken  by  an  ag^t  of  the  plaintiffs, 
one  Horrls.  The  plaintiff  proved  that  the 
goods  were  shlpited  out  In  accordance  with 
the  terms  of  tlte  txAer,  that  the  bond  called 
for  in  the  order  was  forwarded  1^  them  to 
the  First  National  Bank  at  Dothao,  Ala.,  that 
the  goods  bad  newt  been  paid  for,  and  the 
price  was  still  due.  The  order,  among  otber 
things,  contained  tbe  following  stlimlatlons: 
"Tbds  sale  is  made  undo-  IndncemoitB  and 
representations  herein  expressed  and  no  other. 
Goods  dellTered  f .  o.  b.  transportation  cwn- 
panics.  B.  Salesmen  bare  no  authorit7 
to  make  any  agreement  not  written  or  printed 
hweon.**  At  the  foot  w  conclusion  of  the 
order  was  tiie  following  to  wit:  T. 
Main  A  Oo.,  Iowa  caiy— Qentlemen:  Please 
ship  us  tibe  above  assortmoit  of  goods  in  a& 
cordance  wttti  the  above  terms  at  your  earli- 
est convenience.  Radney  Bros." 

The  court  against  the  objections  of  tbe 
plalntitts.  allowed  tbe  defendant  to  prore 
that  MwrlB,  the  agent  of  tbe  plaintifEs,  repre* 
sented  to  defoidant  ttiat  be  bad  not  nw 
would  he  sell  plaintiff'  goods  to  any  other 
party  In  AsbfOrd;  Asbford  being  the  town 
at  which  defendant  was  In  business.  The 
court,  also  against  ptaintlfCs*  objection,  allow- 
ed defendant  to  prove  that  tbe  agent  Morris, 
did  sell  otIi»  goods  of  the  same  s«t  sold  to 
defoidant  to  B.  P.  McKlnnle,of  Asbford. 
Tbe  defendant  testlfled  that  tbe  order  was  In 
writing  and  was  signed  by  bim  tor  his  firm ; 
that  tbe  (»d»,  at  the  time  of  rignln^  was  ly- 
ing on  his  showcase  in  bis  store ;  that  be  did 
not  read  the  coder  for  tbe  goods ;  that  be  did 
not  know  the  contents  of  tbe  ordra*,  except  aa  it 


was  read  over  to  him  by  Morris,  or  stated  to 
bim  by  Morris;  that  Morris  read  over  to  him 
tbe  guaranty  clause,  but  that  he  did  not  re- 
member what  It  was;  that  Morris  did  not 
read  all  of  the  ordra:  to  him.  On  cross-ex- 
amination he  teetlfled  that  Morris  made  do 
r^)re8entattons  about  tbe  parts  of  the  con- 
tract not  read ;  that  he  did  not  believe  that 
he  (defendant)  read  any  part  of  the  contract, 
but  would  not  testify  that  he  did  not  read 
any  part  of  It;  that  he  could  read  and  write, 
and  could  read  written  and  printed  matt^; 
that  he  had  been  in  business  five  or  six  years. 
It  cannot  with  any  show  of  reason,  under  the 
evidence  in  this  case,  be  contended  that  any 
mIsrepresentatlonB  In  respect  to  the  contents 
of  the  order  were  made  by  the  agent  {Morris) 
In  procuring  tbe  signature  of  Radney  to  the 
order.  Hence  the  fact  that  Radney  did  not 
read  the  order  or  was  ignorant  of  Its  contents 
before  be  signed  !t  Is  no  defense  to  him. 
He  ought  to  have  read  It  or  made  prop^  in- 
quiries as  to  its  contents.  He  bad  ample  op- 
portunities to  have  read  it  He  was  able  to 
read  and  write,  and  a  business  man  of  Ave 
or  six  years'  experience,  and  failing  to  read  It 
and  to  inform  himself  of  Its  contents  was 
his  own  folly.  Bank  of  Guntersvllle  t.  Webb 
&  Butler,  108  Ala.  182,  19  South.  14,  and 
authorities  th«e  cited.  The  evidence  above 
adverted  to,  which  was  offered  by  defendant 
and  admitted  over  the  objection  of  the  plain- 
tiffs, in  effect  varied  the  terms  of  the  writ- 
ten contract  and.  under  the  well-establlsbed 
principle  that  evidence  of  parol  contempor- 
aneous agreements  may  not  be  offered  to  vary 
the  terms  of  a  written  contract  should  not 
have  been  allowed.  Blanks  t.  Moore,  189 
Ala.  624,  86  South.  788. 

After  the  court  had  allowed  the  defoAant 
to  testify  to  the  statements  made  by  Morris, 
the  plaintiffs  on  cross-examination  asked  the 
defendant  this  question:  "When  did  plain- 
tiffs' agent  Mwris,  represent  to  you  that  he 
had  not  sold  nor  would  not  sell  plaintiffs' 
goods  to  any  other  party  in  Asbford?"  Hie 
court  sustained  an  objection  made  by  the  de- 
fendant to  the  question,  and  the  plalntiflta  ex- 
cepted- It  seems  tiiat  tbe  defendant  recog- 
nizing that  the  objection  was  not  well  made, 
withdrew  bis  objection  and  so  notified  tbe 
court  and  the  plaintiffs.  Thereupon  the  court 
stated  that  the  matter  bad  been  passed  on, 
and  the  objection  to  the  question  sustained. 
While  the  evidence  given  by  the  witness  on 
the  examination  in  chief  should  not  have 
been  admitted,  yet  tbe  court  having  admltr 
ted  it  It  was  tbe  plaintiffs*  right  to  test  tiie 
accnracy  of  the  witness'  recollection  cross- 
examination,  and  tbe  objection  should  bave 
been  overruled. 

Ordinarily,  when  an  objection  Is  sustained 
by  tbe  court  and  tbe  objection  ie  thai  with- 
drawn, and  the  party  against  whom  the 
ruling  was  made  does  not  propoond  the  ques- 
tion again,  the  matter  will  be  treated  as  hav- 
ing been  waived  by  the  party  excepting.  But 
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tbe  obvious  meaning  of  the  statement  made 
by  the  court  witb  respect  to  the  matter  was 
tbat  the  court  was  satisfied  with  the  ruling 
and  would  not  allow  a  renewal  of  the  ques- 
tion by  the  plaintiffs,  and  that,  notwithstand- 
ing the  withdrawal  of  the  objection  by  the 
defendant,  the  ruling  of  the  court  must 
stand.  The  plaintiffs'  attorn^,  in  not  re- 
peating the  queetlon  under  the  circumstances, 
we  think,  showed  that  deference  to  the  coort 
which  was  due  from  an  attorney  to  the  court, 
and  cannot  be  held  to  have  waived  the  point 

The  record  falls  to  show  that  any  pleas 
were  filed  by  the  defendant,  and,  notwith- 
standing the  minute  entry  recites  tliat  the 
defendant  pleads  the  general  issue,  with  leave 
to  give  in  evidence  any  matter  that  might 
be  specially  pleaded,  this  cannot  be  treated 
as  amounting  to  anything  more  than  a  plea 
of  the  general  Issue,  and  the  objections  of 
irrelevancy  and  immateriality  made  by  the 
plaintiffs  to  the  evidence  of.  defendant  might 
properly  have  been,  sustained.  Kennedy  t. 
Hitchco<^  4  Port  230 ;  Alabama  k  Florida 
Bailroad  v.  Watson,  42  Ala.  74. 

The  affirmative  charge  seems  to  have  heen 
given  for  the  defendant  upon  the  theory  that 
the  evidraice  showed  a  rescission  of  the  con- 
tract If  this  was  the  theory,  and  we  confess 
we  cannot  discover  any  other,  the  evidence 
did  not  Justify  the  court  in  giving  the  charge. 
Young  V.  Arntze,  86  Ala.  116,  S  South.  253; 
Hodge  T.  Tufts,  116  Ala.  806.  22  South.  422. 

As  the  Judgment  mnst  be  reversed  for  the 
errors  pointed  out,  we  deem  It  nnneceasair  to 
consider  the  last  assignment  of  error. 

Reversed  and  remanded. 

McOLBLLAlf,  a  J.,  and  HARALSON  and 
DOWDBILI^  JJ.,  ooncDT. 

BRANNON  V.  STATa 

(Bupreme  Court  of  Alabama.  April  18.  19(KL) 

Gaming— Public  Plack—Inbteuction. 

On  a  prosecution  for  playing  at  a  game  of 
cards  at  a  public  place,  it  was  error  to  charge 
that.  It  the  place  was  within  75  yards  from 
a  certain  pnollc  road  and  could  be  seen  there- 
from, It  was  a  public  place ;  tiw  gnestlon  being 
whether  the  parties,  who  were  i^ing,  f»ald  be 
seen  from  the  highway. 

.^tpeal  trom  Maoon  Goimtgr  Oonrt;  M.  B. 
Aheroromble,  Judge. 

''Not  ofBdally  reported." 

Malaclii  KaniKm  was  couTlcted  of  playing 
at  a  game  of  cards  at  a  public  places  and  he 
aivealsL  Reversed. 

Blassey  Wilson,  Atty.  Gen.,  for  the  Statft 

SIMPSON.  J.  The  defendant  was  tried  on 
a  charge  of  playing  at  a  game  of  cards  at 
a  public  place.  All  of  the  witnesses,  except 
the  d^uty  sheriff,  testified  that  there  were 
bushes  between  the  public  road  and  the  place 
whffl^  the  game  was  played;  that  the  parties 
playing  were  sitting  down  and  could  not  be 
wen  frun  tba  pnbUc  road.  One  of  them 


stated  that  a  man  standing  up  "may  have 
been  seen."  The  deputy  sheriff  testified  that 
be  did  not  see  the  playing  at  all;  that  he 
arrested  some  of  tbe  other  parties  after  the 
game  was  broken  up;  "that  he  saw  the  place 
where  it  is  said  the  defendant  played,  and, 
If  they  were  playing  there,  It  could  be  seen 
from  the  road." 

Tbe  part  of  the  oral  charge  by  the  court 
which  was  excepted  to  was  as  follows,  to  wit: 
"That  tbe  only  question  In  the  case  Is,  was 
the  place  at  which  the  defendant  played 
cards  a  public  place?  The  playing  Is  not 
denied;  and  If  yon  believe  from  tiie  evidence, 
beyond  a  reasonable  doubt  that  tbe  place 
was  within  T5  yards  from  tbe  public  road 
and  could  be  aeea  from  the  public  road,  then 
I  charge  you  that  it  was  a  public  place." 
This  Is  erroneous.  The  question  for  the  Jury 
to  decide  was  whether  or  not  the  parties  who 
were  playing  cards  could  be  seen  from  the 
highway.  Franklin  v.  State,  91  Ala.  23,  8 
South.  678;  Lee  T.  State,  136  Ala.  31,  88 
South.  804. 

Hie  jndgm«at  of  the  court  ts  reversed,  and 
tbe  cause  remanded. 

McCLELLAN,  a  J.,  and  TTfiON  and  AN- 
DBRSON,  JJ..  concur. 


THOMPSON  V.  JONES. 

(Supreme  Court  of  Alabama.  Ajffil  19.  1900.) 

Specific  Pebfoucakcb— Faxbubss  or  Con- 
iSAcr. 

Specific  performance  of  a  parol  contract 
for  the  conveyance  of  land  will  not  be  granted, 
unless  there  is  clear  proof  of  a  fair  contract. 

[Ed.  Note. — For  cases  In  point  see  vol.  44, 
Gmt  Dig.  Specific  Performance.  H  168,  154.1 

A|V)eal  frton  Chancery  Courts  Dale  Coonty; 
W.  L.  Parka,  Chancellor. 

'■Not  officially  reported.** 

Suit  by  (Uiester  T.  Thompson  against  Piety 
Jones.  From  a  decree  In  favor  of  defendant, 
complainant  appeals.  Affirmed. 

Sollle  &  Kirkland.  for  appellant  H.  B. 
Steagall,  toe  aj^ellea 

SIMPSON,  J.  This  was  a  bill  to  mforce 
the  specific  performance  of  a  parol  agreement 
to  convey  land.  The  appellee  (defendant) 
was  the  owner  of  160  acres  of  land  oa  wlilch 
there  was  a  mortgage  In  favor  of  Stokes  & 
Session,  under  which  the  property  was  sold. 
Tbe  appellant  (complainant)  signed  a  note 
with  the  defendant  to  an  attorney  for  $50, 
secured  by  a  mortgage  on  defendant's  land, 
being  tbe  fee  dne  said  attorney  for  represent- 
ing her  In  a  suit  to  recover  her  land,  on  ac- 
count of  a  technical  infirmity  in  the  Stokes 
&  Session  mortgage,  and  said  complainant 
claims  that  said  defendant  agreed  with  blm 
that  if  be  would  pay  said  $00,  she  would 
convey  to  him  the  80  acres  of  land  on  which 
her  house  was  situated,  and  that  he  aftw- 
wards  paid  said  debt  The  defense  of  the 
statate  oi  frauds  was  Interposed,  besides  a 

Digitized  by  Google 


984 


89  SOUTHBBN  BBPOBTBB. 


(Ala. 


general  denial  of  the  allegatloiu  In  regard  to 

said  agreement 

Courts  of  equity,  while  they  will  not  aet 
capriciously,  yet  reserve  a  discretion  in  grant- 
ing or  refusing  specific  performance  of  con- 
tracts; and  they  are  particularly  cautious 
in  granting  specific  performance  of  parol 
agreements  for  the  sale  of  lands,  demand- 
ing clear  proof  of  the  contract,  and  refusing 
to  grant  it  unless  the  contract  Is  fair  and  Just 
Waterman  on  Specific  Performance,  {  265; 
Fllce  T.  Pettus,  71  Ala.  68 ;  Oentry  r.  Rogers, 
40  Ala.  442;  B<^^  T.  Daughdrill,  61  Ala. 
812.  In  this  case  we  do  not  tbhik  that  the 
proof  as  to  the  contract,  or  as  to  the  payment 
of  the  conslderatiim,  or  as  to  Qie  fairness  of 
the  transactions,  cornea  iq>  to  the  reqnlrementa 
of  the  law. 

The  Judgment  of  the  court  Is  affirmed. 

McOLELLAN.  a  J.,  and  TYSON  and  AN- 
DERSON, JJ^  concur. 


MBTBB,  WIBB  &  KAICHIN  T.  ALVEBSON 
A  MOORB. 
(Sapreme  Gocrt  of  Alabama.   May  11,  1905.) 

BxcBPnoHs,  Bnx  or— Siorino  iit  Vaoatioii. 

A  bill  of  exoeptloin,  signed  in  vacation  af- 
ter the  adjournment  of  the  court  at  which  the 

case  was  tried,  without  any  order  of  court  or 
written  agreement  of  coansel,  as  reqaired  by 
statute,  to  anthorlze  the  same  to  be  so  slgnec^ 
cannot  be  considered  for  any  purpose. 

[Ed.  Note. — For  cases  in  point,  see  toI.  21, 
Oent  Dig.  Exceptions,  Bill  of,  SS  49,  721^.] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Suit  between  Meyer,  Wise  &  Kalcbln  and 
AlTerson  ft  Moore.  From  a  jodgmrat  In 
favor  of  tlie  latto-,  the  tormor  anteat 
Affirmed. 

Knox,  Acker  ft  Blackmon,  Jas.  A.  Embry, 
and  Walt«  S.  Onmp,  for  appellaota.  Inser 
ft  Montgomery,  tor  appelleea. 

DOWDELL,  J.  The  bill  of  exceptions  In 
this  case  was  signed  In  vacation  and  after 
the  adjournment  of  court  at  which  the  case 
was  tried,  without  any  order  of  the  court 
or  agreement  of  counsel  In  writing,  as  re- 
quired by  the  statute,  authorizing  It  to  be 
done.  It  cannot  therefore,  be  looked  to  or 
considered  for  any  purpose.  No  errors  are 
assigned  on  the  record. 

The  judgment  must  be  affirmed. 

Affirmed. 

McOLBLLAN,  a  J.,  and  TYSON  and  DBN- 
SON,  3J^  concur. 

STATE  y.  NASHYILLE,  U  ft  ST.  U  BY. 
(Supreme  Conrt  of  Alabama.  Jane  8^  1905.) 

BAILKOADS— RE0DI.ATI0N— LOCATJOH  OT  STA- 
TIONS. 

Act  Feb.  28.  1903  (Oen.  Acts  190S.  p.  95), 
amending  Code  1896,  c.  96,  doee  not  confer  on  the 
railroad  commission  Uie  authority  to  order  a 
change  of  location  of  a  railroad  station. 


Appeal  from  Chancery  Court,  Marehall 
County ;  W.  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Bill  by  the  state  against  the  Nashville, 
Chattanooga  ft  St  Louis  Ballway.  From  a 
Judgment  of  dismissal,  the  state  appeals. 
Afllrmed. 

This  is  a  bin  to  require  the  appellee  railway 
to  remove  Its  depot  from  its  present  site  In 
the  town  of  Wyeth  City  to  Ountersvllle; 
an  order  to  that  ^ect  having  bent  made  hy 
the  Railroad  Conunlaslon  of  Alabama  on  the 
let  day  of  June,  1903.  at  flu  instance  of  3. 
h.  Buifte^  Mayor,  and  Otben,  v.  .^q;)ellee 
Baihnad.  The  bUl  was  filed  nnder  Act  Feb. 
28,  1903  (Gen.  Acts  1903,  p.  95).  There  was 
demnrrw  to  the  bill,  setting  np  want  of  au- 
thority In  the  Railroad  Oommlsslon,  and 
motion  to  dismiss  for  same  want  of  author- 
ity.  Demurrer  and  motion  to  dismiss  was 
sustained,  and  from  this  an  appeal  Is  takm. 

Massey  Wilson,  Atty.  Ooi.,  for  the  StatSb 
Oscar  B.  Hundley,  for  appellee. 

TYSON,  J.  The  act  of  February  28;  1903 
(Gen.  Acta  1008,  p.  99),  amending  chapter  96 
of  the  Code  of  1886,  wholly  tailed  to  cure  the 
defect  in  certain  sections  of  the  Code  in  re- 
spect of  the  want  of  authority  In  the  commis- 
sion to  order  a  change  of  defendantfs  sta- 
tions, as  pointed  out  in  N.,  C.  &  St  It  By. 
V.  State,  187  Ala.  439.  34  South.  401. 

The  decree  sustaining  the  demurrer  to  13m 
bill  must  be  affirmed. 

McOLELLAN,  O.  J.,  and  DOWDELL  and 
DBN80N,  JJ.,  concur. 


HUGHES  V.  BLACK. 
(Snpreme  Court  of  Alabama.  June  8, 1905.) 

1.  Bills  and  Notes— AcnoicB  on  Not»- 
SuFFiciEiicT  or  Plaintiff'b  Tmx. 

While  a  blank  indorsement  of  a  note  vests 
title  to  the  note  in  the  holder  thereof,  yet  If 
the  note,  after  having  been  indorsed,  gets  back 
into  the  possession  of  the  payee  or  the  Indorser, 
his  possession  shows  a  prima  facie  legal  title 
to  the  note  upon  which  suit  may  be  predicated, 
and  the  burden  is  on  defendant  in  such  suit  to 
show  plaintiff's  actual  want  of  title. 

[Ed.  Note.— For  cases  In  point  as*  voL  7, 
Cent  Dig.  Bills  and  Notes,  1 1674] 

2.  Same  —  Buboen   ov   Paoor  ~-  Effect  or 
Teritied  Plea. 

Under  circuit  court  rule  29  (Code  1896, 
.  1200),  providing  tliat  when  an  action  is 
rought  by  the  assignee  or  indorsee  of  a  contract 
for  the  payment  of  money,  the  interest  of  plain- 
tiff In  su6b  a  C(Xi  tract  and  his  right  to  main- 
tain the  action  shall  not  be  disputed,  except  by 
a  verified  plea,  the  filing  of  a  verified  plea  deny- 
ing plaintlfTs  right  to  maintain  an  action  on  a 
note  does  not  change  any  rnle  of  evidence 
lmi>ose  OD  plaintiff  any  greater  or  lass  burdan 
of  proof  than  In  other  cases. 

Appeal  from  Circuit  Court,  Lowndes 
County;  J.  C.  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  R.  J.  Hughes  against  J.  U. 
Black.  From  a  Judgment  tas  defendant 
plaintur  a]x>eal8.  Beverse^ 
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Hill,  Ooldsmttii  &,  Whiting  for  appellant. 
Powell,  Hamilton  ft  Gordon,  for  appellee. 

SIMPSON,  J.  This  flnlt  was  the  appel- 
lant (pl^ntlff)  against  the  appellee  (defend- 
ant) on  a  note  of  defendant  payable  at  a 
Batlonal  bank  In  Montgomery  to  one  Garr, 
and  by  blm  indorsed  to  plaintiff,  and  there 
-was  also  on  the  back  of  said  note  the  name 
of  plaintlflC,  tndoFBed  Id  blank,  and  plain- 
tlflr  testified  that  said  blank  Indoraement  was 
made  before  maturity  to  the  Fourth  National 
Bank  of  Mon^mery;  "that  he  bad  placed 
Bald  note  In  said  bank"  and  notlfled  the  de- 
fendant' to  ttiere;  Hie  oontentlcm  at 
appellee  1>  that  the  Indorsements  on  the 
note  show  that  th»  legal  title  to  flie  same  Is 
In  the  Fourth  Nattmial  Bank,  end  that,  there- 
fore, the  court  was  ilg^  in  giving  the  gener* 
al  diaige  in  favor  of  the  dtfendont^  and  In 
refusing  the  general  charge  in  fiivor  ta  the 
plaintiff. 

A  blank  Indorsranrat  vests  the  title  to  the 
note  In  the  Iwlder,  and  If  a  note,  after  haTlng 
been  Indorsed,  gc^  tMWk  Into  the  possession 
of  the  payee,  like  law  converts  bis  possession 
into  a  prima  facie  legal  title,  upon  which 
suit  m«j  be  predicated,  and  the  bnrdoi  of 
proof  is  on  the  defendant  to  show  want 
of  title  fai  the  plaintiff.  Bemey  v.  Stelner 
Brothers,  108  Ala.  Ul.  19  South.  806.  64 
Am.  St.  B^.  144;  Beeson  t,  Llppman  A 
Broths  52  Ala.  276:  2  Randolph  on  Com- 
mercial Paper,  S  708;  8  Bandolj^  on  Oom- 
merdal  Paper,  {  1646. 

Bule  29  (Code  1896.  p.  1200)  "does  not 
change  any  mle  of  evidence,  or  impose  on 
the  plaintiff  any  greater  or  less  burden  ot 
proof,  when  the  plea  Is  verified."  Jarrell 
T.  Llllie,  40  Ala.  271;  Oobb  v.  Bryant,  SO 
Ala.  S16,  6  South.  686.  In  those  cases  the 
action  was  on  nonnegotiable  paper,  and  the 
note  was  in  the  possession  of  the  attorney 
oi.  the  payee  in  one  case  and  of  the  agent 
of  payee  in  the  other,  so  that  the  conrt  prop- 
erly dedded  that  this  was  not  snfficient  to 
show  that  said  attorney  or  agent  was  the 
owner  or  party  really  interested  in  the  note. 

The  court  erred  in  saving  the  general 
charge  for  the  defendant,  and  should  have 
given  the  general  charge  in  favor  of  the 
plaintiff. 

The  judgment  of  the  court  Is  reversed,  and 
the  canse  remanded. 

McOLBLLAN,  O.  J.,  and  TTBON  and  AN- 
DERSON, JJ.,  concur. 


CHARTER  OAS  A  ENGINE  GO.  v.  BAR- 
TON. 

(Snpreme  Conrt  of  Alabama.   May  11,  190S.) 
SALEa— Bbeach  oj  W abra NTT— Estoppel  to 
Absebt. 

Where  a  contract  for  the  sale  of  an  engine 
provided  tiiat  If.  at  the  end  of  80  days'  trial, 
the  engine  was  not  satisfactory,  defendant 
should  deliver  it  on  board  cars  at  a  certain 


place,  defendant's  failure  to  place  the  engine  on 
ears  as  stipulated  after  90  days'  trial  pie- 
clnded  him  from  afterwards  claiming  that  the 
engine  did  not  comply  with  the  representatiims 
and  guaranties  made  by  plaintiff  to  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Sales.  H  819,  1228.1  * 

Appeal  from  Circuit  Court,  Blarengo  Conn- 
ty ;  John  O.  Anderson,  Judge. 

"Not  officially  reported.** 

Actton  by  tile  Charter  Qas  A  Engine  Com- 
pany against  H.  M.  Barton.  From  the  judg- 
ment rendered,  plaintiff  appeals.  Reversed. 

Abrahams  A  Simon,  for  appellant  Elmore 
A  Harrison,  for  appellee. 

HARAI/SON,  J.  The  suit  was  In  detinue 
for  a  gas  engine,  and  the  boat  upon  which 
the  same  was  placed. 

Under  the  terms  of  the  contract  of  plain- 
tiff with  the  defendant  he  was  to  try  the 
engine  for  SO  days,  in  order  to  ascertain 
if  It  were  satisfactory,  and  if  so.  he  was  to 
p^  for  it  in  cash  $400,  and  execute  his  note 
for  9400,  payable  in  six  mouths  after  date 
for  the  balance  and  give  a  mortgage  on  the 
machinery  and  boat  on  which  it  was  to  be 
placed  and  operated,  to  secure  the  payment  of 
said  note.  In  case  the  machinery  did  not 
prove  to  be  satisfactory,  defendant  was  to 
deliver  the  mactilnery  on  board  the  cars  at 
Demopolis,  within  10  days  after  the  expira- 
tion of  said  80  daya  It  was  provided,  that 
If  said  maidilnery  proved  to  be  satisfactory 
and  the  terms  of  payment  were  complied 
with,  then  the  obligation  was  to  be  void; 
otherwise,  It  should  remain  and  stand  as  a 
mortgage  on  the  iHroporty  mmtloned,— the 
machinery  and  the  boat  <»  which  it  was  to  be 
placed. 

The  purpose  of  the  contract  as  declared 
was,  "to  show  the  good  faith  on  the  part  of  the 
said  Barton  (the  defendant)  to  pay  for  said 
machinery  on  the  expiration  of  the  said  thirty 
di^  trial,  by  paying  the  sum  of  four  hun- 
dred dollars  In  cash  and  the  further  sum  of 
four  hundred  dollars,  evidenced  by  his  prom- 
issory note  due  six  months  after  date,  secured 
as  aforesaid." 

The  defendant  pleaded  the  g^eral  issue- 
and  two  pleas  marked  C  and  G,  both  the 
same  in  substance, — failure  of  consideration 
in  the  contract  because  said  gasoline  engine 
did  not  come  up  to  the  representations  and 
guaranties  made  by  the  plaintiff  to  the  de- 
fendant 

The  plaintiff  replied  to  these  two  pleas  In 
substance,  that  If  at  the  end  of  the  thirty 
days*  trial,  the  machinery  was  not  satis- 
factory, defendant  was  to  deliver  said  ma- 
chinery back  on  board  the  cars  at  Demopolis, 
which  he  failed  to  do,  and  he  thereby  estop- 
ped himself  from  setting  up  fallnre  and  want 
of  consideration. 

A  verdict  was  rendered  In  favor  of  the 
plaintiff  for  the  engine  and  attachments  there- 
to or  Its  alternate  value  of  $800  for  the 
sam&  They  also  found  tot  ttie  defendant  for 
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the  boat,  or  tor  the  alternate  value  of  $600 
as  found  by  them,  and  also  assessed  |900  as 
daiDages  for  the  use  or  hire  of  the  boat  during 
the  detention. 

A  Jud^ent  was  rendered  for  defendant 
for  the  boat,  "or  If  that  Is  not  to  be  had, 
the  stun  of  $600,  the  value  of  the  boat  as 
assessed  by  the  jury,  and  also  the  sum  of  $500 
as  the  damages  for  the  use  or  hire  of  the 
boat  sued  for  daring  the  detention." 

The  appeal  relates  altme  to  the  boat  As 
stated  pleas  C  and  G,  in  substance  the  same, 
set  up  failure  of  consideration  In  the  contract, 
because  said  engine  did  not  come  up  to  the 
representations  and  guaranties  made  by  the 
plaintUT  to  the  defendant 

The  plaintiff  filed  a  special  replication  to 
these  pleas,  the  substance  of  which  Is  stated 
above.  The  defendant  took  Issue  upon  this 
replication,  and  the  facta  set  up  therein 
were  proved  without  conflict  In  the  evidence. 
This  entitled  the  plaintiff  to  the  general 
charge  as  was  requested  by  him  and  refused. 

ROTMsed  and  remanded. 

McCLELLAN.  a  J.,  and  DOWDBLL  and 
DBNSON.  JJ.,  ooncnr. 

ROT  et  al.  v.  ROY. 

(Supreme  Court  of  Alabama.   May  18,  1905.) 

GONTBA.CTS— ConSTBUOTION . 

Plaintiff  and  defendant  parcfaased  a  ftfry, 
plaintiff  paying  the  seller  $200  In  money  and 
conveying  118  acres  of  land,  and  the  deed  to  the 
ferry  was  made  to  them,  share  and  share  alike. 
On  the  same  day  defendant  gave  plaintiff  his 
note  for  $100,  and  there  was  executed  an  agree- 
ment between  them  reciting  that  defendant  was 
indebted  to  plaintiff  is  a  "certain  amount,"  and 
that  defendant  should  liquidate  the  Indebted- 
ness by  putting  the  roads  maitioned  in  the  deed 
in  good  condition.  Het<f,  Uiat  the  contract 
should  be  construed  as  meaning  that  defendant 
should  pay  the  $100  and  also  place  the  roads 
in  good  condition,  and  not  as  referring  to  a 
liquidation  of  the  note. 

Appeal  from  Chancery  Court,  Montgomery 
Oounty;  A.  D.  Sayre,  Chancellor. 

"Not  ofl3cIal1y  reported." 

Suit  by  Henry  Roy,  as  administrator,  and 
others,  against  H.  D.  O.  Roy.  From  the 
judgment,  tbe  former  appeaL  Affirmed. 

Qeorge  Stowen  and  J.  M.  Cbllton,  for 
appellants.  John  A.  Holmes  and  Gordcm 
MacD<mald,  for  appellee. 

SIMPSON.  J.  In  this  OM  it  nppem 
tnm  the  eihlblts  in  eridenee  ttoA  BfOj  (ap- 
pellee) bought  the  property  in  question  Jnly 
20,  1S9S,  and  recorded  a  deed  July  26,  1898, 
and  that  he  paid  for  said  property  ^00  In 
money  and  ccmveyed  118  acres  of  land.  The 
deed  was  made  to  Roy  and  Williamson,  share 
and  share  alike;  and  on  the  same  day  (July 
25,  1898)  Williamson  gave  his  note  to  Roy 
for  $100,  payable  October  16.  1888,  with  In- 
terest from  date,  secured  by  a  mortgage  on 
an  undivided  one>haIf  Interest  In  the  proi>- 
«ttj  whldi  had  been  conreyed  to  the  Ann 


and  another  piece  of  property,  "Kenslgton 
Heights,"  which  Is  now  claimed  by  his  wife. 
On  the  same  day  the  artide  of  agreement 
between  Roy  and  Williamson  was  executed, 
which  recites  that  "Whereas,  these  parties 
have  Jointly  purchased  the  ferry,"  etc;  "and 
whereas,  Roy  has  advanced  more  than  half 
of  the  purchase  money,  and  therefore  said 
Williamson  is  indebted  to  the  said  R07  la 
a  certain  amount:  Now,  therefore,  In  order 
to  liquidate  said  indebtedness  and  to  cancel 
said  debt  I.  the  said  L.  B.  Williamson,  doth 
covenant  and  agree  to  and  with  the  said 
Roy  to  put  and  idace  the  roads  mentioned 
in  the  conveyance  of  said  ferry  to  us  by  Mrs. 
Hooker  in  good  condition  and  repair,  and  It 
Is  understood  and  agreed  that  thereafter 
all  liabilities  and  profits  shall  be  shared 
equally  between  us." 

Appellant  contends  that  the  construction 
of  this  entire  transaction  is  that  the  work 
agreed  to  be  done  as  per  the  agreement  was 
to  be  In  full  satisfaction  of  the  note,  and 
that  the  evidence  shows  that  he  has  dope 
said  work.  In  the  first  place  the  evidence 
is  clear  that  Roy  paid  $200  and  a  tract  of 
land,  118  acres  (which  he  says  was  valued 
at  $600),  for  the  ferry,  etc.;  and  it  does  not 
seem  reasonable  to  suppose  that  he  would 
sell  a  half  Interest  to  Williamson  merely  tor 
half  of  the  $200,  taking  no  account  of  the 
land  which  he  had  conveyed.  In  the  next 
place.  If  the  $100  note  and  the  debt  in- 
cluded in  the  agreement  were  the  same  debt 
or.  In  other  words,  if  tbe  "certain  amount" 
referred  to  in  the  agreonent  refers  to  the 
$100  due  by  note.  It  would  seem  that  the 
most  natural  thing  would  hare  been  to  either 
have  both  sUpnlatlons  In  the  same  Instni- 
ment,  or  at  least  to  have  stated  distinctly 
in  the  agreement  that  ttie  debt  to  be  satisfied 
by  wortc  on  tbe  road  was  the  $100  dne  bj 
note.  So  the  matter  presents  Itself  to  tbe 
court  rather  In  this  way,  to  wit:  WllUam- 
son  had  provided  for  his  part  ct  tba  caah 
outlay  by  securing  his  half  of  It  by  the  note 
and  mortgage,  and  there  remained  still  tbe 
ovwplua  paid  by  Boy  In  the  ccmreyance 
of  the  118  acres  of  land,  and,  as  no  definite 
value  had  been  placed  upmi  It;  tbe  agree- 
meat  simply  refured  to  It  as  a  '^eertain 
amoDnt"  We  bold,  then,  that  TmUamson'a 
agreement  was  to  pay  the  $100  and  place 
the  roads  In  good  condition.  We  Odnk  ttw 
weight  of  the  testimony  shows  that  Will  lam- 
son  compiled  with  that  agreement,  alttuN]^ 
fliere  la  smne  conflict  In  the  testimony.  At 
any  rate,  there  Is  no  proof  as  to  any  damage 
by  reason  of  his  failure  to  do  so.  It  re- 
sults that  the  court  correctly  decided  that 
Williamson  was  Indebted  to  Boj  In  tbe 
amount  of  the  note,  with  Interest;  but  there 
senns  to  have  been  a  mistake  in  tba  calcula- 
tion as  to  the  amount  due,  as  the  note  was 
for  $100,  with  Interest  from  the  date  of  the 
note,  July  25,  1898,  to  tbe  date  of  tbe  de- 
cree. Hay  12,  1900,  whidi  would  net  amount 
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to  9180.30;  u  itated  In  fbe  decm^  bnt  only 
to  tbe  amount  of  yil4L87. 

A  decree  will  be  bere  entered  correcting 
and  afBrmlng  the  decree. 

CSorrected  and  affirmed. 

McOLBLLAN,  C  J.,  and  TYSON  and 
ANDBBBON,  JJ.,  concur. 


SOUTHERN  RT.  GO.  T.  HIUj. 
(Supreme  Court  of  Alabama.  May  80,  1905.) 

1.  TSIAI.  —  QUECTIOn  roE  JUBT— Btidikci— 
Weight  ahd  Suiticibhct. 

PlaintUTa  failnre  to  make  oat  a  prima  facie 
case  does  not  preclade  bim  from  going  to  the 
jury,  where  defendant  offers  evidence  which, 
taken  in  connection  with  plaintiff's  evidence, 
mar  reawnably  aatlafr  the  Jury  iA  plalntiiTs 
rii^t  to  reoover. 

[Ed.  Note. — Vvt  eaaes  in  poli^  aea  y<iL  46. 
CenL  Dig.  Trial.  |  88&] 

2.  Save— DiBBcnoit  or  VEBDioT-OoNTLicr- 

IKO  BriDBNCB. 

The  general  affirmative  charge  should  never 
be  given,  where  there  is  a  material  conflict 
in  the  evidence,  or  where  the  evidence  is  such 
as  to  afford  an  inference  adverse  to  a  right  of 
recovery  hy  the  party  asking  the  ciiarge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  SI  S42,  843.] 

8.  Cabbibbs  —  InjuBiBs  to  Passbrqeba— Ac* 

TI0S8— WKOHT  01-  EviDBnCB. 

In  an  action  against  a  railroad  tat  Injuries 
to  a  passenger  caused  b:^  a  sudden  aton  of  the 
train,  a  verdict  for  plaindfl  kali  aiauiBt  the 

weight  of  the  evidence. 

Appeal  from  City  Court  of  Blrmlngbam; 
Cbarlea  A.  Senn,  Judge. 

"Not  officially  reported." 

Action  by  J.  F.  Hill,  as  administrator,  etc., 
against  tbe  Southern  Railway  Company. 
From  a  Judgment  fw  plalntUC,  defendant 
appeals.  Berersed. 

James  Weatherly,  for  appellant  Bowman, 
Harsh  ft  Beddow,  for  appellee. 

DOWDELU  J.  Although  the  idalntUT 
may  not  make  out  a  prima  fade  case  from 
bis  own  evidence  Introduced  by  him  on  the 
trial  entitling  blm  to  a  recovery,  yet  If  the 
defendant  offers  evidence  whlcb,  when  taken 
In  ccmnectlpn  with  tbe  plalntlfTs  evidence, 
might  reasonably  satla^  the  Jury  of  tiw 
plalntlfF's  right  to  recover,  this  would  be 
sQflBclent  TIm  written  charges  given  at  llie 
request  of  tbe  plaintiff  correcUy  stated  tbe 
law,  and  there  was,  therefore^  no  error  in 
tbe  giving  of  Ibem. 

The  mle  la  firmly  settled  ttiat  where  ther* 
Is  a  material  conflict  in  tbe  evidence,  or 
when  the  evidence  is  such  as  to  ^ford  an 
adverse  Infa^nce  to  a  right  of  recovery  hy 
the  party  asking  Ibe  charge,  tbe  g^ieral 
affirmative  chai^B  sbould  never  be  given. 
The  evldmce  in  tbe  pres^  case  was  not 
without  conflict,  and  for  that  reason  tbe 
conrt  properly  refused  charges  niuibered  1 
and  8,  requested  by  the  defendant ;  the  first 
being  the  general  affirmative  charge^  and  the 


third  tibe  general  charge  as  to  tiie  third 
count  of  the  ctunplaint 

The  refusal  of  the  conrt  to  grant  tbe  de- 
fendant's motion  for  a  new  trial  is  the  ques- 
tion Qpon  which  the  greater  stress  is  laid 
in  argomoit  of  connsel,  and  is  tbe  principal 
question  In  the  case.  We  have  carefully 
considered  the  evidence  set  out  In  tbe  record, 
and  we  are  of  the  opinion  that  the  moUon 
for  the  new  trial  should  have  been  granted. 
Tbe  sln^  witness  Introduced  1^  the  plaintiff, 
who  claimed  to  have  seen  the  accident  and 
testified  to  the  manner  of  its  occurrence,  was 
contradicted,  not  only  by  the  testimony  of 
three  witnesses  sworn  on  behalf  of  tbe  de- 
fendant^ In  important  and  material  particu- 
lars, as  to  how  tbe  accident  happened,  but 
also  by  undisputed  physical  facts.  One  of 
the  three  witnesses  for  tbe  defendant,  so 
far  as  the  record  shows,  was  wholly  disin- 
terested, and  all  of  them  bad  equal,  if  not 
better,  opportunity  than  the  plaintUTs  one 
witness  of  knowiz^  some  of  the  particulars 
testified  about,  and  concemlog  wblch  there 
was  a  conflict  In  Ibe  evidence.  The  undis- 
puted evidence  was  that  the  train  was  mov- 
ing at  a  slow  rate  of  speed,  and  tm  a  straU^ 
tracfe :  that  It  was  brooght  to  a  sudden  stt^ 
by  tbe  ivpUcatitm  of  the  emergency  brakes. 
The  natural  and  most  probable  effect  tO.  sradi 
a  8t(q>,  to  a  person  on  tbe  train,  under  the 
given  circumstances,  would  be  to  tbrow  him 
ftxrward  in  direct  line  with  the  motion  tbe 
train  had  acquired  before  it  came  to  a  stop, 
and  not  to  one  side  and  p^pendlcnlar  to 
the  line  of  motltm.  This  physical  fact  tmds 
to  contradict  tbe  stetemmt  of  tbe  plaintiff's 
witness,  when  he  states  that  the  deceased 
was  thrown  backward  out  of  tbe  door,  whicb 
opened  on  tbe  side  of  the  car.  To  say  the 
least  of  It,  tbe  statement  was  the  statement 
of  an  in^trobable  fact  The  character  ot 
tbe  wound  on  the  bade  of  tbe  head  of  the 
deceased  oonesponded  with  the  tlieory  of 
■Uie  defttidanfs  witoesses  as  to  how  It  was 
Inflicted.  It  Is  true  that  evidence  was  offered 
to  contradict  Dr.  Huey  as  to  tlw  extrat  of 
Ibe  cut  on  the  back  of  the  deceased's  bead, 
but  no  effort  to  show  that  the  cnt  or  wound 
was  not  Inflicted  in  the  manner  testlfled  to 
by  the  defendant's  witnesses. 

Without  furUMT  reference  in  detail  to  the 
evidence,  and  taking  It  altogether,  we  are 
constrained  to  bold,  after  allowing  all  reason- 
able presumptions  In  favcw  of  tbe  ruling  of 
the  trial  court  tbe  preponderance  against 
the  verdict  is  so  decided  as  to  dearly  con- 
vince us  tiut  It  Is  wnmg  and  unjust  K.  C, 
M.  ft  R  R  B.  V.  We«ks,  185  Ala.  614.  34 
South. -16,  and  cases  tiim  dted.  The  Judg- 
ment overruling  the  motion  tar  a  new  trial 
will  be  reversed,  and  a  Judgment  bere  roi- 
dered  granting  tbe  motion. 

Reversed,  rendered,  and  remanded. 

McGIiBIfLAN,  a  and  TZSON  and  DBN- 
BON,  JJ.,  concur. 
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EASLBT  T.  BOYD  it  TAIT  et  ftl 
(Snpreme  Court  of  Alftboauu  May  81,  1605.) 

PUEADtRQ— GONTBAOT  SXT  OUT  Ilf  OOHPLAINT 

—Proof  of  ExEonrioit— Failvxi  to  Dbnt 

IN  Plea— EiTBCT. 

Where,  in  an  action  against  several  defend- 
ant! tor  breach  of  eontra^t,  the  complaint  eet 
oat  the  contnuft  la  hmc  vertw,  and  ahowed  that 
ft  was  signed  by  one  of  the  defendants,  and 
there  was  no  plea  of  non  est  factum,  the  con- 
tract was  admissible  in  evidence  under  Code 
18B6,  I  1801,  declaring  that  on  instrument  sued 
on  mast  be  received  in  evidence  withoat  proof 
of  axecaticm.  nnleaa  tlw  eucation  is  doiied  bj 
a  nrifted  luea. 

Appeal  from  Olrcnlt  Court,  Mobile  Conntyj 
Samael  B.  Brown,  Jndge. 

"Not  officially  reported." 

Action  between  Charles  A.  Easley  and  Boyd 
A  Talt  and  others.  From  a  judgment  for  llie 
latter,  the  former  appeals.  Rev^-sed. 

UcAlplne  &  BobinaoD,  tor  appelUat  Br- 
Ttn  ft  McAleer,  Ua  an>elleet. 

DBNSOM,  J.  The  first  count  of  the  com- 
plaint coanta  tor  recoTwy  for  the  breach  of 
a  wrltt«i  contract,  which  Is  set  out  In  heec 
verba  In  tbe  connt  and  pnn»rti  to  be  signed 
19^  Un  M.  Boyd.  Thns  the  contmct  Is  made 
the  foundation  of  the  salt  Section  18CKI  of 
the  Code  of  1808.  Tliere  was  do  plea  of  non 
est  factnm.  The  case  was  tried  <m  the  plea 
of  the  g^eral  Issue.  The  contract  attend  In 
evidence  corresponded  with  the  one  set  ont 
In  the  complaint,  and  the  conrt  committed 
error  In  sufitalnlng  the  objection  to  it  M. 
&  M.  Ry.  Co.  V.  Gilmer,  86  Ala.  422,  0  South. 
138;  Wagar  Lumber  Oa  r.  Sullivan  Ix)ggliig 
Co.,  120  Ala.  968,  24  South.  940;  Cartel'  t. 
Long  Bros.,  125  Ala.  280,  28  South.  74;  Catiln 
V.  Glider's  Ex'ra,  8  Ala.  586;  Morris  Tar- 
ner,  82  Ala.  499. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 

McCLELLAN,  a  J-  and  TTSON  and  DOW- 
DELL,  JJ.,  concor. 


MAMATBB  COUNTT  STATE  BANK  t. 
WEATHEBLT. 

(Supreme  Court  of  Alabama.  June  1,  1909.) 

GUABANTT  —  PeBFORUANOS  — VjJUiJTOS— DiS- 
CHABOB  or  GUABANTOB. 

Wiiere  a  written  guaranty  of  payment  for 
certain  oranges  was  conditioned  that  each  bill 
of  lading  afaoald  be  accompanied  by  a  certificate 
"that  oranges  were  sound  when  loaded  and 
shipped  according  to  signed  contract  between 
M.  &  S.  and  W.  ft  M.,"  the  guarantor  was  not 
liable  on  soch  guaranty  for  oranges  shipped 
under  certificates  which  failed  to  affirm  that 
the  oranges  were  "shipped  according  to  the 
signed  contract"  specified,  which  alleged  specif- 
ically what  proportion  of  dilEerent  sizes  and 
colors  there  uionld  be  In  each  car;  the  certifi- 
cates merely  certifyinc  that  the  oranges  were 
"aouitd  and  merchantable  when  loaded." 


Appeal  from  Clt7  Conrt  of  Blrmliiitfiam; 

'William  W.  Wllkerson,  Judges 

"To  be  officially  reported." 

Action  by  the  Manatee  County  State  Bank 
against  James  Weatfaerly.  From  a  judgment 
In  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Sam  Will  Jolin,  for  appelant  Cshanl— 
ft  Weakley,  tar  a|^>ellee. 

DOWDELL,  J.  ThU  case  was  tried  in  the 
oonrt  below  wtthont  a  jnry  on  an  agreed 
statement  of  facts,  by  which  the  Issoe  was 
determined  on  the  construction  of  a  con- 
tract of  guaranty  made  by  the  AlatHuna  Na- 
tional Bank  of  Birmingham  to  tbB  Manatee 
County  State  Bank.  The  said  contract  of 
gnaranty  was  as  folknn:  "Blrmlngfaam, 
Ala..  Nov.  27, 189a   Manatee  Co.  State  Bank* 
Palmetto,  FUu— Dear  Sirs:    We  gnarantj 
the  payment  of  drafts  tor  tix  cars  of  oranses 
at  $2.25  per  box,  to  be  shipped  by  McLean 
&  Sims  to  Williams  ft  Marks  or  to  W.  ft  M. 
direct ;  provided,  each  B.  L.  be  accompanied 
by  a  certificate  that  orai^es  were  sound  wben 
loaded  and  shipped  according  to  signed  con- 
tract between  McLean  &  Sims  and  Williams 
&  Marks.   Williams  &  Marks  to  be  allowed 
a  rebate  of  5  cents  per  box  and  drafts  to 
come  direct  to  ns.   Tours  truly,  [Signed} 
W.  A.  Porter,  Cashier."   The  six  cars  men- 
tioned were  shipped  and  paid  for,  and  after- 
wards, Williams  &  Marks  wishing  to  par- 
chase  four  more  cars  of  oranges,  the  Ala- 
bama National  Bank  wired  the  Manatee 
Connty  State  Bank  as  follows :    "We  guaran- 
ty four  cars  of  oranges  McLean  ft  Sims, 
conditions  as  last  six."   These  four  cars  were 
accordingly  shipped,  and  Williams  ft  Marks 
refused  to  pay  the  drafts  for  three  of  the 
cars,  on  the  ground  that  McLean  ft  Sims 
had  not  complied  with  their  contract,  and 
notified  the  Alabama  National  Bank  that  It 
must  not  pay  the  drafts,  and  that,  if  It  did 
BO,  they  (Williams  &  Marks)  would  refuse  to 
recognize  or  ratify  such  payment.  Accom- 
panying three  of  the  bills  of  lading  tor  the 
first  six  cars  of  oranges  were  certificates  of 
McLean  &  Sims  stating,  in  substance,  that 
the  oranges  were  sound  and  according  to 
contract   The  three  other  certificates  accom- 
panying the  other  three  of  the  first  six  cars, 
having  been  lost  or  mislaid,  were  not  Intro- 
duced in  evidence^  The  certificates  accom- 
panying the  three  cars  of  oranges  In  con- 
troversy only  stated  that  the  oranges  called 
for  by  the  bill  of  lading  were -sound  and 
merchantable  when  loaded,  without  making 
any  reference  whatever  to  the  contract  be- 
tween McLean  &  Sims  and  Williams  ft 
Marks,  which  contained  stipulations  as  to 
sizes  and  colors  of  the  oranges  to  be  shipped, 
as  well  as  other  stlpolationa,  and  without 
stating  that  they  were  "sbln^wd  accwdlnc 
to  signed  contract" 

The  rale  seems  to  be  well  settled  In  this 
state  that  the  contract  of  a  surety  or  guar- 
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«ntor  must  be  strictly  construed  according 
to  the  letter  of  tbe  ondertaklng.  The  snrety 
tias  a  right  to  stand  upon  the  terms  of  his 
contract,  and  it  cannot  without  bis  asseat 
be  changed  in  any  respect  To  the  extent 
and  in  the  manner  stated  in  his  contract 
lie  Is  bonnd,  and  no  farther.  May  v.  Ala. 
National  Bank,  111  Ala.  510,  20  South.  459 ; 
■City  ConncII  of  Montgomery  t.  Hughes,  65 
Ala.  204 ;  Anderson  t.  Bellenger.  87  Ala.  336, 
«  South.  82,  4  L.  R.  A.  680.  13  Am.  St  Rep. 
46;  Crescent  Brewery  Co.  t.  Handley,  80 
Ala.  486,  7  South.  912.  See,  also,  Miller  v. 
Stewart,  0  Wheat  (U.  S.)  680,  6  L.  Ed.  189; 
14  Am.  A  Eng.  Ency.  Law  (2d  Ed.)  1144. 
In  Miller  t.  Stewart,  supra,  It  Is  said : 
^'Nothing  can  be  clearer,  upon  both  principle 
and  kuthorlty,  than  the  doctrine  that  the 
liability  of  the  guarantor  Is  not  to  be  extend- 
ed by  implication  beyond  the  terms  of  his 
contract  To  the  extent  and  In  the  manner 
and  under  the  circumstances  pointed  out  In 
bis  obligation  he  is  bound,  and  no  further. 
It  Is  not  sufficient  that  he  may  sustain  no 
injury  by  the  change  in  the  contract  or  even 
that  it  may  be  for  his  benefit  He  has  a 
right  to  stand  upon  the  very  terms  of  his 
contract,  and  If  he  does  not  assent  to  any 
variation  of  it  and  a  variation  is  made,  it 
IB  fatal."  Under  the  doctrine  laid  down  In 
the  above  case,  and  applying  the  principle 
there  stated  to  tbe  guaranty  executed  by  the 
Alabama  National  Bank  to  the  Manatee 
Oonnty  State  Bank*  it  clearly  appears  that 
tbe  condition  of  the  guaranty  was  not  com- 
plied with  in  tbe  tbree  certificates  in  con- 
troversy. Tbe  guaranty  was  conditional,  as 
well  as  q)eclal.  The  undertaking  of  tbe  Ala- 
bama Bank  was  to  pay  tbe  drafta,  If  Wil- 
liams A  Harks  did  not,  provided  that  each 
bill  of  lading  should  be  accompanied  by  a 
certificate  "that  orai^es  were  sound  wh^ 
loaded  and  shipped  according  to  signed  con- 
tract between  McLean  &  Sims  and  Williams 
A  Marks."  Tlie  certificates  accompanying 
the  bills  of  lading  ot  the  three  cars  In  con- 
troversy were  not  in  compliance  with  tbt 
terms  of  the  contract  of  guaranty.  They 
failed  to  aflBrm  ttiat  the  oranges  were  "ship- 
ped according  to  the  signed  contract  between 
McLean  ft  Sims  and  Williams  &  Marks," 
-whldi  contract  set  forth  specifically  what 
proportion  of  different  sizes  there  should  be 
In  each  car,  and  also  what  proportlcm  of  dif- 
ferent colon  there  should  be.  These  terms 
and  conditions  are  not  wltboat  significance, 
and  to  hold  that  a  certificate  was  sufficient 
which  only  affirmed  that  the  oranges  were 
sound  and  merchantable  would  he  to  vary 
tbe  terms  of  the  guaranty  and  impose  a 
liability  against  which  tbe  guarantor  guard- 
ed expnnlj  by 'his  contract  In  tbe  case 
before  ns  by  the  agreed  statement  of  facta 
tbe  llabiUt7  of  tbe  defendant  In  this  suit 
was  made  to  depend  upon  the  liability  vd 
non  (tf  the  Alabama  Bank  to  the  Manatee 
Bank  on  the  guaranty  of  tiie  former  to  tbe 
latter,  on  the  facts, 


The  trial  court  rendered  judgment  In  favor 
of  tbe  defendant,  which  ruling  was  In  ac- 
cord with  the  views  we  have  above  «c- 
pressed,  and  the  Judgment  will  therefore  be 
affirmed. 

Affirmed. 

McCLELIiAN,  a  and  ANDEBSON  and 
DBNSON.  JJ.,  concur. 


0.  W.  ZIMMERMAN  MFO.  CO.  v.  PUOH 

et  al. 

(Supreme  Court  of  Alabama.    June  7,  1905.) 

1.  AffuIc- Right  to  Appeal— FinALirr  of 
Decbeb. 

A  decree  that  complainants  are  entitled  to 
be  let  in  to  redeem  from  mortgagee  on  the 
ground  that  tiiere  has  never  been  a  sale  under 
tbe  power  contained  in  the  mortgages  is  such 
a  final  decree  as  will  support  an  appeal,  al- 
tiioagh  It  further  orders  a  reference  to  state  an 
account  of  what  is  doe  and  directs  how  the  ac- 
count is  to  be  stated. 

2.  MOSTOAOES  —  ReDKMPTIOR  —  EVIDKKCB  OF 
FOBECLOSUBB. 

Testimony  that  to  the  best  of  bis  recol- 
lection witness  forecloeed  a  mortgage  in  the 

Spring  ot  a  certain  year,  unaccompanied  by  any 
eacnptlon  of  the  steps  taken  to  foreclose, 
or  showing  that  tbe  directions  of  the  mortgage  In 
regard  to  advertisement  and  sale  were  complied 
with,  or  that  any  deed  to  the  purchaser  was 
executed,  was  Insufficioit  to  show  that  the 
mortgage  was  foreclosed. 

Appeal  from  Chancery  Court,  Clarke  Coun- 
ty ;  John  M.  Wilson,  Chanc^ltff. 

"Not  offlelally  reported." 

Suit  by  Martha  Pugh  and  others  against 
the  C  W.  Zimmerman  Manufacturing  Com- 
pany. From  a  decree  in  favor  of  complain- 
ants, respondent  appeals.  Affirmed. 

J.  T.  Lackland,  for  appellant  Wm.  D. 
Dunn  and  Clayton  Faacue,  for  appellees. 

SIMPSON.  J.  Tbe  bill  In  this  case  was 
filed  by  appellees  (complainants)  for  tbe 
purpose  of  having  canceled  two  mortgages  cm 
certain  lands,  on  tbe  gronnd  that  tbe  debt  se- 
nsed by  the  mortgages  had  been  fully  paid, 
but  all^^ea,  la  tbe  altemattve.  that,  if  the 
debt  has  not  been  fully  paid,  complainants 
are  willing  to  i>ay  whatever  may  be  found 
due  iQKoi  final  hearing.  The  prayer  is  that 
tbe  court  ascertain  whether  or  not  the  debt 
Is  fully  paid,  and.  If  not,  then  tbe  balance 
due,  and  that  tvon  the  payment  oi  said  sum 
respondmt  be  required  to  eancd  the  mort- 
gages. The  answer  denies  payment;  and 
alleges  that  the  pn^terty  bas  been  sold  under 
the  mortgages,  the  amount  of  sale  credited  on 
the  note,  and  that  thare  Is  an  amount  stlU 
due  thereon.  Tbe  decree  states:  **!  am  of 
opinion  that  cmiqtlalnanbB  are  mtltled  to  re- 
lief as  prayed,  there  never  having  been  a  sale 
under  the  poww  of  a  foreclosure  of  tbe  mort- 
gages. It  Is  tb^efore  ordered,  adjudged,  and 
decreed  that  complainants  are  entitled  to  be 
let  in  to  redeon*'— and  then  goes  on  to  order  a 
referoioe  "to  state  an  account  ot  what  is 
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due,**  directing  bow  Oie  acconnt  Is  to  be 
stated. 

The  court  bolds  that  this  Is  such  a  final 
decree  as  will  support  an  appeal,  Inasmuch 
as  It  declares  tiiat  there  nem  has  been  a 
sale  under  the  power,  or  a  foreclosure  of  the 
mortgage,  and  that  complainants  are  entitled 
to  redeem,  w>  that  the  result  of  the  reference 
cannot  change  the  character  of  the  decree, 
but  can  affect  only  the  amount  to  be  paid  on 
redemptltm.  The  motion  to  strike  out  the 
assignments  of  error  and  dismiss  tbe  ai^raal 
is  therefore  overruled. 

Wltiurat  going  Into  the  ctmtradlctlons  In 
the  testimony,  tbe  only  testimony  In  the  case 
which  profemed  to  show  ttiat  there  was 
erw  a  sale  of  tbe  lands  under  tbe  mortgages 
described  In  tbe  original  blU  Is  that  of  W. 
K.  Molton,  who  states  that  according  to  tbe 
best  of  bis  recollection  be  ftvedosed  the  sec- 
caad  mortgage  In  the  spring  of  1894.  He  does 
not  attrampt  to  describe  what  steps  he  took  to 
foreclose,  so  aa  to  show  that  tbe  directloiu 
of  the  mortgi^  In  resard  to  adrertlsauait 
and  sale  were  complied  wllb.  He  does  not 
produce  any  deed  made  under  said  sale  to 
the  supposed  pnndiaaer,  bis  wife,  nor  any 
deed  from  ber  to  Walter  Pngb.  Brm  tbe 
nuntgage  tram  said  Walter  Pngb  to  Mrs. 
Molton,  which  Is  Introduced,  does  not  show 
that  it  is  for  purchase  money.  We  bold  that 
this  evidence  Is  aitlrely  InsufScIent  to  show 
that  the  mortgage  was  ever  foreclosed,  and 
the  chancellor  did  not  conmilt  any  error  In 
decreeing  that  tbra«  had  been  no  sale  under 
the  mortgage  and  that  Ow  mortgagor  Is  en- 
titled to  redeem.  Taking  this  view  of  the 
case.  It  Is  not  necessary  to  discuss  tbe  ex- 
ceptions to  testimony,  as  no  ruling  on  tbe 
same  wonld  affect  the  result 

The  decree  of  the  court  Is  affirmed. 

McCLELLAN,  O.  J.,  and  TTBON  and  AN- 
DERSON, JJ.,  concur. 


AMOS  V.  GARVIN. 
(Suprane  Court  of  Alabama.  Jane.  6,  1905.) 

1.  AOKI0UI.TUBB— CaOPPIHG  COnTRAOT— CBOF- 

peb's  Liek. 

Where  a  bale  of  cotton  In  controveray  was 
raised  defendant  and  K.  under  a  cropper's 
coQtract  of  hire,  within  Code  1896,  i  2712,  pro- 
vidlDg  that  where  one  party  fnrnishea  tbe  land 
and  team  to  cultivate  it  and  the  other  furnishes 
tbe  labor,  with  stipnlatioiis  to  divide  the  crop, 
the  laborer  shall  have  a  lien  on  the  crop  (or  the 
value  of  the  portion  thereof  to  which  oe  is  en- 
titled, etc.,  defendant  bad  a  lien  on  such  cotton, 
of  the  same  force  and  effect  as  a  landlord's  lien, 
which  was  superior  to  that  of  a  mortgage  ex- 
ecuted by  K.  on  all  the  cropa  grown  by  or  for 
him,  as  provided  hy  sections  2703,  2712. 

2.  Samb—Salb— Evidence. 

Where  defendant  bad  a  first  lien  on  e«rtain 
cotton  grown  by  him  and  K.  under  a  cropping 
contract,  and  had  iwssessloD  of  such  cotton, 
evidence  that  K.  stated  to  defendant  that  plain- 
tiff, to  whom  E.  bad  given  a  mortgage  on  the 
crop,  agreed  to  give  them  10  cents  a  ponnd  for 
the  cotton  delivered  at  the  gin,  and  that  defend- 
ant consented  to  such  arrangement,  was  InsuA- 


cient  to  show  that  defendant  was  bound  to  sell 
the  <!otton  to  plaintiff,  so  as  to  ptednde  bin 
from  enforcing  nis  Hen  thereon. 

Appeal  from  Circuit  Court;  Conecon 
County;  F.  J.  Dean,  Judge. 

"Not  officially  reported." 

Action  by  E.  N.  Amos  against  Taney  Oar- 
vln.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

J.  F.  Jones,  f«r  appellant  Stollwortb  & 
Burnett  and  James  A.  Btallworth,  for  ap- 
pellee. 

TIBON,  J.  Tbe  bale  of  cotton,  Uw  mib- 
Ject-matter  of  controversy,  was  raised  by 
defendant  and  one  Kennedy  under  a  ccmtract 
of  hire  Section  2712,  Code  1890;  Jor- 
dan V.  Llndsey,  182  Ala.  067.  81  South. 
484;  Farrow  v.  Wooley.  138  AU.  267,  86 
South.  884^  Tbe  legal  title  to  it  was  in  Ken- 
nedy, but  defendant  had  a  Hen  np<m  It  of 
tbe  same  force  and  effect  as  that  of  a  land- 
lord's lien,  which  is  made  by  ttie  statute 
superior  to  all  otbw  liens.  SecUone  2703, 
2712.  Code  1896.  His  Hen,  therefore,  was 
paramount  to  that  acquired  by  plaintiff 
under  tbe  mortgage  executed  to  him  by  Ken- 
nedy niMn  the  crops  grown  by  or  for  the  lat- 
ter. Defendant  having  a  Hen  and  the  pos- 
session of  the  cotton,  his  title  was  superior 
to  plafntifl'e,  unless  he  was  bound  by  the 
agreement  made  between  him  and  Kennedy 
to  sell  the  cotton  to  plaintiff. 

It  is  not  shown  that  plaintiff  bound  himself 
to  pay  defendant  for  the  cotton.  It  is  true 
that  Kennedy  testifies  that  he  stoted  to  de- 
fendant that  plaintiff  had  agreed  to  give 
them  10  cents  per  pomid  for  It  delivered 
at  the  gin,  and  that  defendant  consented  to 
this.  But  the  declaration  of  Kennedy  did 
not  bind  tbe  plaintiff.  He  did  not,  nor  did 
any  other  witness,  testify  that  plaintiff  had 
agreed  to  pay  for  the  cotton  at  10  cents  per 
pound,  or  at  any  other  fixed  price  when 
delivered.  In  short,  it  Is  not  shown  that 
plaintiff  was  obligated  to  pay  defendant  for 
the  cotton.  It  therefore  never  became  his 
property  by  virtue  of  the  contract  between 
Kennedy  and  defendant  nor  did  be  have  a 
title  to  it  as  against  defendant  under  his 
mortgage. 

Affirmed. 

McCLELLAN.  a  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


SELLERS  V.  SELLERS  et  al. 

(Supreme  Court  of  Alabama.   June  6,  19(^1 

Bills  ard  Notes— Pleadiho— Vabiasce. 

Where  a  bill  averred  that  defendant  got 
tbe  note  In  question  as  a  gift  from  his  father, 
plaintiff's  Intestate,  but  the  troof  showed  that 
the  note  was  surrendered  by  tbe  father  to  de- 
fendant in  consideration  of  a  new  contract 
entered  Into  between  them,  the  variance  was 
fatal  to  any  relief  under  the  blU. 
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Appeal  from  (Siancery  Oonrt,  Bullock 
0oiint7;  W.  I*  Puka,  GbanceUor. 

**Not  officially  reported." 

Salt  by  J.  &  and  H.  H.  Sellera,  as  admlnla- 
tratora,  etc,  against  R.  F.  Sellers.  From  a 
decree  In  tevor  of  plaintiffs,  defendant  ap- 
peals. Reversed. 

Bmest  L.  Blue  and  B.  B.  L.  Cope,  for  ap* 
p^apt  J.  D.  Nwman,  tar  appelleea. 

ANDE3RSON,  J.  The  bill  In  this  case  avers 
tbat  the  respondent  got  the  note  as  a  gift, 
and  the  averment  la  not  supported  by  the 
proof.  On  the  other  hand.  It  ap[)ears  from  the 
evidence  that  the  surrender  of  the  note  by 
the  elder  Sellers  to  this  respondent  was  In 
consideration  of  a  new  contract,  entered  Into 
between  them  In  the  year  1897.  whereby  the 
respondent  was  to  put  In  certain  land,  In 
addition  to  that  furnished  by  bis  father.  As 
the  bill  avers  only  a  gift,  It  is  needless  for  ns 
to  pass  upon  the  mental  condition  of  the  elder 
Sellers,  or  to  determine  whether  or  not  he 
was  overreached  by  the  son.  The  chancellor 
erred  In  granting  relief  under  the  bill,  and  a 
decree  is  here  rendered  dismissing  the  bill, 
but  without  prejudice. 

Reversed  and  rendered. 

McGLBLLAN,  a  J.,  and  TYSON  and  SIMP- 
SON, JJ.,  concur. 


WILLIS  V.  BICB  et  al. 

(Sivreme  Gonrt  of  Alabama.  Jniw  SO;  1005.) 

LmrrAnon  or  AonoNS — Pub  adiho  —  Statu- 
TOBT  BxcKpnon— SumouBHOT  or  Aixbga- 
Tions. 

An  all^tton  that  defendant  at  the  time 
the  cause  of  action  accrued  and  ever  ^ee  had 

been  a  nonresident  of  the  state,  and  then  re- 
sided and  ever  since  had  resided  in  the  state 
of  Tennessee,  was  sufficient  to  bring  the  case 
within  Code  1896,  S  2805,  providing  that,  when 
one  is  abeent  from  tbe  state  daring  the  period 
within  which  a  suit  might  have  been  brought 
against  him,  the  time  ot  such  absence  must  not 
be  computed. 

[Ed.  Note^— For  cases  In  point,  see  vol.  88, 
Cmt.  IHg.  Llmitatltm  of  Actiona,  i  667.] 

Aroeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

*^ot  officially  reported." 

Salt  by  Kate  Rice  and  another  against 
Byrd  CL  Willis.  From  a  decree  overrnllng 
demuims  to  the  bill,  defendant  appeals.  Af- 
firmed. 

J.  Blocker  Thornton  and  Wm.  B.  Inge,  for 
appellant   Brwln  &  McAleer,  for  appellees 

DENSON,  J.  The  bill  In  this  case  wae 
filed  June  25,  1902,  to  compel  an  accounting 
and  settlement  by  appellant  as  guardian  of 
complainant  Upon  the  former  appeal  (37 
South.  507)  It  was  held  that  the  demurrer 
to  the  bill  raising  the  defense  of  the  statute 
of  limitations  should  have  been  sustained  as 
to  Mrs.  Kate  Rice,  one  of  the  complainants. 
The  other  demarrers  to  the  bill  It  was  held 


were  properly  overruled.  TTpon  the  remand- 
meut  of  the  cause  the  bill  was  amended  by 
averring  additional  facts  to  show  the  exist- 
ence of  Infiuence  by  the  guardian,  and  facts 
to  relieve  the  bill  from  ttie  bar  of  three  years 
as  to  Mrs.  Bice.  Hie  demarrers  were  refiled 
to  the  bill  as  amended,  and  from  the  decree 
overruling  them  this  appeal  Is  taken. 

Under  the  decision  of  this  opart  tq>on  the 
former  appeal,  to  which  we  adhere,  the  only 
question  now  presented  for  consideration  Is 
whether  tiie  facta  avarred  in  the  bill  as  now 
amended  relieve  It  from  the  bar  of  the  statute 
at  limitations  formerly  held  to  exist  It  Is 
averred  that  Byrd  a  Willis,  the  guardian, 
removed  to  Virginia  several  years  prior  to 
1608,  and  that  he  has  since  resided  there; 
that  in  November,  1901,  complainant,  Mrs. 
Rice,  learned  for  the  first  time  that  her 
guardian  had  received  1900  as  tiie  Interest 
of  complainants  in  the  proceeds  of  certain 
lands  in  Choctaw  county;  and  that  up  to 
such  time  she  knew  nothing  of  the  existence 
of  such  Interest  It  is  averred  that  Mrs. 
Rice  knew,  when  giving  the  receipt  December 
17,  1898  (acknowledging  a  full  settlement 
and  praying  a  discharge  of  the  guardian  by 
the  probate  court  of  Mobile),  that  the  guard- 
Ian  had  received  money  for  account  of  herself 
and  her  sister  from  the  estate  of  a  relative 
that  had  died,  but  that  she  knew  nothing  of 
the  amount,  nor  dates  of  the  same.  It  Is 
further  averred  that  a  statement  rendered 
by  the  guardian.  Inclosed  In  a  letter  to  Mrs. 
Rice,  of  date  March  14,  1901,  was  the  first 
Information  she  bad  received  from  any  source 
tending' to  show  the  amount  received  by  her 
guardian,  and  that  she  was  not  advised  of  her 
rights  until  the  winter  of  1901,  after  she  came 
to  Alabama,  and  that  shortiy  thereafter  she 
employed  counsel  to  obtain  a  statement  from 
her  guardian.  It  Is  further  averred  that  Mrs. 
Rice  did  not  know  that  Willis  had  been  dis- 
charged as  her  guardian  by  the  probate  court 
of  Mobile  until  the  employment  of  counsel 
In  1002,  and  she  was  informed  of  the  fact  by 
him. 

The  bin  as  amended  avers  that  Byrd  C 
Willis,  the  guardian,  removed  with  his  three 
sons  to  Virginia,  which  removal  was  several 
years  prior  to  1808,  and  that  he  has  ever 
since  resided  there.  "The  uniform  construc- 
tion of  the  statute  of  limitations  has  been 
that  It  Is  only  personal  presence  within  the 
state,  subjecting  the  party  to  the  personal 
service  of  process,  which  will  pot  In  opera- 
tion or  keep  the  statute  alive."  "Nonresi- 
dents of  the  state  have  been  subject  to  suit 
In  equity  by  publication  for  a  long  period 
It  has  never  been  supposed  that  when  sued, 
they  conld  Invoke  the  bar  of  the  statute  of 
limitations,  as  if  they  were  and  had  been 
resident  citizens  of  the  state,  claiming  exemp- 
tion from  the  saving  of  the  statute  because 
of  residence  without  the  state."  Wright  v. 
Strauss,  73  Ala.  234;  Crocker  v.  Clements,  23 
Ala.  296;  Conner  v.  Smith,  88  Ala.  300,  7 
South.  150;  Condon  v.  Singer  &  Co.,  113  Ala. 
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233,  21  Sonth.  227;  SterenBon  t.  Anderson,  87 
Ala.  228,  6  South.  286.  It  le.  however,  ab- 
-sence  from  the  state,  and  not  mere  nonresi- 
•dence,  which  prevents  the  operation  of  the 
statute  of  limitations.  In  the  case  of  Steven- 
son  V.  Anderson,  the  averments  of  the  bill 
to  bring  the  case  within  the  saving  of  the 
statute  were  "that  the  defendant  Anderaon 
was  at  the  time  the  cause  of  action  accrued, 
and  ever  since  has  been,  a  nonresident  of  this 
state,  and  then  resided  and  ever  since  has 
resided  and  now  resides  in  the  state  of  Ten- 
nessee." It  was  said  by  the  court,  through 
the  present  Ohlef  Justice,  with  respect  of  the 
anffldency  of  the  averments,  that  "the  prima 
facie  presumption  of  law  is  that  he  has  been 
all  the  time  present  at  his  place  of  domicile, 
and  of  consequence  absent  from  the  state 
'Of  Alabama."  Stevenson  v.  Anderson,  87 
Ala.  228,  6  South.  285;  State  Bank  v.  Sea- 
well,  18  Ala.  6ia  Upon  the  authority  of  the 
cases  above  cited  we  hold  that  the  averments 
of  the  bill  are  now  sufficient  to  bring  the 
<:ase  within  the  saving  of  the  statute.  Code 
1896,  {  2805.  It  follows  that  the  decree  of 
the  chancellor  overrullsg  the  demurrer  most 
be  affirmed. 
Affirmed. 

McCLELLAN,  a  J.,  and  TXSON  and  DOW- 
DELI^  JJ.,  concur. 


JORDAN  ft  aL     JORDAN  et  oL 
(Supreme  Court  of  Alabama.  June  80^  1000.) 

1.  Pabtition— Pleaoiho. 

In  a  salt  for  partitioit,  a  plea  aJl^lDg  that 
the  lands  were  sold  to  the  state  for  taxes  and 
that  the  respondent  asserted  claim  to.  them  and 
paid  to  the  state  a  certain  som,  in  consideration 
of  which  he  received  from  the  State  Audlt<» 
a  deed  of  the  lands,  was  Insufficient  since  It  did 
not  aver  that  the  respondent  became  the  owner 
of  the  land,  nor  such  a  possession  as  would  be 
adverse  to  his  co-tenants. 

2.  Adverse  PosBBSBioH-^PuEAOiira. 

In  a  suit  for  partition,  a  plea  alleging  that 
the  father  of  complainants  and  respondent  had 
notice  that  respondent  was  paying  money  to  the 
state  to  obtain  a  deed  from  toe  state,  and  that 
he  set  up  adverse  possession  to  the  entire  In- 
terest In  said  land,  which  was  only  recognized 
by  his  father,  is  insufficient,  as  it  neither  avers 
ouster  of  the  father  nor  that  his  own  possession 
was  exclusive. 

Appeal  from  Chancery  Court,  Pike  Coonty; 
W.  L.  Parks.  Chancellor. 

"Not  officially  reported." 

Action  by  W.  S.  Jordan  and  others  against 
N.  B.  Jordan  and  another.  From  a  decree 
In  favor  of  the  plaintiffs,  defoidants  appeaL 
Af&rmed. 

Bill  for  partltltm  or  dlvlaton  among  Joint 
owners.  In  Ma  answer  one  of  the  defendants 
Incorporated  the  following  pleas : 

"Further  answaing  said  hill,  this  respond- 
ent pleads  tha«to  and  says,  by  way  of  plea 
and  bar  to  the  recovery,  that  In  the  year 


1884  the  lands  described  In  tbe  bin  were  sold 
for  the  state  and  county  taxes  assessed 
against  them  that  year,  baid  taxes  not  hav- 
ing been  paid  by  any  one,  and  that  at  said 
sale  tbe  state  of  Alabama  became  the  par- 
chaser  th«'eof;  that  In  tbe  year  1885,  and 
after  this  respondent  set  up  and  asserted 
claim  to  said  lands,  this  respondent  paid  to 
the  state  of  Alabama  the  sum  of,  to>  wit 
$64.38;  and  that  on,  to  wit,  tbe  23d  day  of 
October,  1880,  In  consideration  of  the  pay- 
ment of  said  snm,  this  respondent  received 
from  the  State  Auditor  of  Alabama  a  deed 
purporting  to  conv^  to  this  respondent  tbe 
lands  described  In  this  bill  of  complaint. 

"Respondent  further  alleges  that  at  the 
time  of  the  payment  by  this  respondent  as 
herein  alleged  be  bad  become  the  owner  by 
proper  conveyance  of  such  title,  right,  or 
Interest  which  Catherine  Jordan  had  In  said 
lands.  If  she  had  any;  and  also  at  said  time 
of  payment  and  receipt  of  said  deed  from 
the  state  John  Jordan,  the  father  of  com- 
plainants and  respondent,  had  notice  of  the 
fact  that  respondent  was  paying  said  money 
to  the  state  and  obtaining  a  deed  from  tbe 
state,  and  that  thereafter  this  respondent 
set  up  and  claimed  and  asserted  absolute  and 
adverse  possession  to  tbe  entire  Interest 
In  said  land,  which  adverse  possesion  re- 
spondent has  bad  to  tbe  present  time,  and 
the  said  John  Jordan  thereafter  recognized 
fully  the  complete  ownership  of  this  respond- 
ent In  said  lands,  and  neither  then  nor  after- 
wards asserted  any  interest  therein,  nor 
offered  to  reimburse  this  respondent  for  the 
amount  so  ra^ended  by  him  In  obtaining 
said  deed  to  said  lands,  nor  any  part  of  said 
consideration,  notwithstanding  his  full  knowl- 
edge of  the  expenditure  and  the  claims  of 
this  respondent  thereafter  that  said  lands 
belonged  to  this  respondent  Wherefore  this 
respondent  prays  tlie  Jodgment  of  tbe  court 
on  this  plea." 

Foster,  Bsmford  ft  Carroll,  for  appellants. 
Brannen  ft  Osrdner,  tor  app^lees. 

ANDERSON,  J.  TtM  first  plea  was  In- 
sofflcirat  It  did  not  aver  haw  the  re- 
Bfpondent  became  tbe  owner  of  the  land,  nor 
such  a  possession  ss  wonld  be  adverse  to  bis 
co-tenants.  Daulers  Ohancoy  Prac.  678;  21 
Am.  ft  Eng.  PI.  ft  Pr.  736. 

The  second  plea  avers  no  ouster  of  tlie 
fatlier,  or  that  respradenfB  poasesslon  was 
exelQsIre,  and  was  for  these  reason^  If  for  no 
other,  Insufficient  1  Qyc  p.  1024.  If  facts 
exist  which  would  give  respondent  title  to 
the  land  by  adverse  possession  or  ottenris^ 
such  a  defoue  would  be  available  undo-  an 
answer. 

Tbe  decree  of  tba  duucellOT  Is  affirmed. 

McCLELLAN.   a  J.,  and  TZBON  and 

SIMPSON.  JJ.,  concur. 
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PORTER  r.  BWINO. 

CSnprenw  Court  of  Florida,  Divlalon  B,  Nov. 

23,  1905.  In  Banc,  Jan.  24,  1906.) 
1.  APPUL — T>lBMlB6A]j — CEBXinino  Ebcobd. 

When  a  cause  is  reached  in  its  regrular  order 
on  the  dockets  of  this  court  for  final  disposition, 
and  the  court  &idH  that  the  transcript  of  rec- 
ord is  so  defectlTely  oertifled  as  to  amonnt 
to  no  certiflcation  at  all.  the  cause  will  be 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
CenL  Dig.  Appeal  and  Error,  fS  2698,  2789.1 

3.  Same — Reinstatement. 

And  when  so  diBmiBsed  the  same  will  not 
be  reinstated,  nor  leave  granted  to  snppl?  a 
properly  certified  transcript,  unless  it  be  shown 
that  the  failure  to  file  a  properly  certified 
transcript  of  the  record  prior  to  the  reaching 
of  the  cause  by  the  court  for  final  disposition 
was  doe  to  some  good  cause  beyond  the  control 
of  counsel  representing  the  plaintiff  in  error 
or  appellant.  Mere  Inadvertence,  oversight,  or 
n^lect  of  counsel  will  not  be  regarded  as  an 
excuse  for  such  failure. 

[Ed.  Note.~For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error.  |  8177.1 

Parkhill,  3„  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ifonta  Roaa  Gonnt^; 
James  T.  Wills.  Judge. 

Action  by  B.  F.  Porter  i«alnat  D.  A.  Ehring. 
Judgment  tor  defendant,  and  plalntlfC  brings 
error.  Dismissed. 

J.  J.  SoIUvan,  for  plaintiff  In  error.  lAos. 
F.  West,  for  defendant  in  error. 

PBB  CURIAM.  This  action  was  brought 
by  the  plaintiff  In  error  against  the  de- 
fendant In  error.  There  was  judgment  for 
the  defendant,  and  the  plaintiff  takes  writ  of 
error.  Cause  dismissed  on  account  of  de- 
fective certlflcate  to  transcript  of  record; 
the  certificate  falling  to  state  that  the  tran- 
script contains  a  "correct  tranacrlpt  of  the 
record  of  the  Jnc^ment,"  and  also  that  It  con- 
tains "true  and  correct  copies  ot  all  mch 
papers  and  proceedingst**  etc. 

In  Banc; 

FBR  CURIAM.  This  cause  came  on  for 
hearing  upon  a  motion  by  the  plaintiff  In 
error  to  reinstate  the  case  upon  the  docket 
of  this  court  and  for  leave  to  file  a  properly 
cerUfled  transcript  of  record  In  lieu  the 
detective  certified  tranpcrljit  beretofwe 
filed,  ^nie  cause  being  hwetofore  reached  by 
the  court  in  Its  regular  order  on  the  docket 
for  final  disposition,  the  court  found  upon 
Inspection  that  there  were  two  fatal  and 
glaring  defects  in  the  certificate  to  the  tran- 
script. Tlx:  (1)  The  certificate  fhiled  to  certt- 
tj  that  the  transcript  contained  a  correct 
transcript  of  ttie  record  of  the  Judgment  in 
Uie  cause,  and  ^  It  failed  to  certify  that 
such  transcript  contained  correct  copies  of 
such  papers  and  proceedings  in  said  cause 
as  were  directed  to  be  included  therein  by 
the  written  demands  ot  the  said  parties.  For 
the  reastm  that  a  transcript  of  record  so  de- 

8oao^-6» 


.fectlT^  oertifled  was  tantamount  to  no 
transorlpt  at  all,  tiie  court  upon  reaching 
said  cause  the  same  f ot  want  of  a 

properly  certlfled  toanserUit  of  the  record 
upon  whidi  to  decide  It  The  grounds  adr 
vanced  upon  tiila  motlfm  tta  reinstatement 
show  nothing  but  inadvertrace  and  laches  of 
comuel  In  not  seeing  to  It  that  his  record 
was  at  least  fiormally  certlfled  before  trans- 
mitting It  here  for  filing,  and  f ot  the  raasom* 
stated  in  the  case  of  Akin  et  al.  Morgan 
et  aL  (decided  here  in  October.  1900)  89 
South.  S84,  tibe  motiw  tat  reinstatement 
must  be  denied.  As  was  stated  In  that  case, 
as  long  ago  as  the  case  of  Orman  v.  Barnard, 
5  Fla.  S28,  this  court  has  asserted  It  to  be 
the  duty  of  counsel  for  plaintiffs  in  error 
to  see  that  the  transcr^ts  of  the  proceedings 
In  the  court  b^w  are  propOTly  made  up  and 
correctly  certified  by  the  clOTk  of  the  trial 
court  before  being  filed  hve.  This  rule  thus 
laid  down  so  eariy  In  the  history  of  this  court 
has  been  ocmstantly  adliered  to  and  tre- 
qnently  rettoatod  up  to  the  resent  time. 
To  Inqtect  the  certlflcate  of  the  trial  court 
(derk  to  a  transcript  of  zeoord  f6r  use  in  an 
appellate  court,  and  to  see  that  it  confwms 
to  the  formula  plainly  laid  down  In  the 
mle^  would  consume  but  a  minute  of  the 
time  of  the  busiest  lawyer,  and  there  Is 
ivactlcally  no  excuse  that  will  absolve  coun- 
sel representing  parties  litigant  before  an 
appellate  court  from  devoting  at  least  that 
much  attentlm  to  fludr  causes  pending  be- 
fOTe  the  court  ot  last  resort  Neglecte  of 
the  kind  preamt  In  this  case  may  be.  and 
frequently  are,  permitted  to  be  amended  be- 
fore the  cause  Is  reached  for  flnal  disposi- 
tion and  is  finally  disposed  ot;  but  such 
appUcatlOTi  cornea  too  late  *tter  the  cause  is 
reached,  and  Is  finally  disposed  of.  Other 
Utiganto  before  the  court  have  righto  In  the 
matter,  and  It  would  be  an  injustice  to  them 
to  devote  the  time  of  the  comt  to  which 
they  are  entitled  to  telnstotonaito  and  r»- 
conslderationB  ot  cases  that  have  had  their 
full  day  in  court  The  motion  to  reinstote 
la  ho-eby  denied. 

SHACKLEFORD,  a  J.,  and  TAYLOR. 
GOCKBBLL.  HOOKER,  and  WHITFIELD. 
J  J.,  concur. 

PARKHILL.  dissents. 

.  PABKHILU  J„  (dissenting).  This  case  was 
dismissed  because  of  the  defective  cutifi- 
cate  of  the  clerk  to  the  transcript  of  recwd, 
in  accOTdance  with  precedento  established  hy 
this  court  long  before  I  came  here. 

Although  I  have  bem  inclined  heretofwe  to 
recognize  the  force  of  these  precedents,  this 
practice  of  dismissing  write  ot  errw  in  this 
way  has  never  been  satisfactory  to  me^  and 
I  have  hoped  that  the  court  could  see  ite  way 
cl«ur  to  adcvt  a  different  practice.  This 
was  my  attltode  when  the  applicati<m  for 
relnstetement  was  denied  In  case  at  Aktn  et 
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aL  Y.  Morgan  et  al.  (at  June  Term,  A.  D. 
190S)  39  South.  534,  and  further  coueidera- 
tion  of  this  question  and  tbe  effect  of  this 
practice  has  convinced  me  of  the  wisdom  of 
the  procedure  which  ought  to  govern  me  now, 
and  which  I  think  should  be  adopted  by  this 
court 

My  opinion  Is  that  instead  of  dtsmlssbiK 
the  writ  of  error  absolutely  because  of  a 
defective  certification  when  the  case  was 
taken  up  by  tbe  court  for  final  dispositicm, 
the  better  practice  would  have  been  to  have 
made  an  order  that  the  submission  of  the 
case  be  set  aside,  and  that  the  plaintiif  in 
error  be  permitted  to  append  to  the  tran- 
script a  certificate  in  the  form  prescribed  by 
tbe  rules  serving  a  copy  upw  defendant  In 
error  within  say  t&i  days,  and  that  upon 
failure  to  comply  with  the  order  the  writ  of 
error  be  dismissed.  See  Martin  v.  Hudson, 
79  Cal.  612,  21  Paa  1135. 

As  was  said  by  the  Supreme  Court  of  the 
United  States  in  Idaho  &  Oregon  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  609,  text  513,  10 
Sup.  Ot  177.  178,  33  U  EM.  433,  on  a  motion 
to  dismiss  an  appeal,  "the  question  pre- 
sented is  not  one  of  no  authentication,  but 
of  Irregular  or  imperfect  authentication,  not 
of  jurisdiction,  but  of  practice.  It  Is,  there- 
fore, witbln  the  dlscretlcm  of  this  court  to 
allow  the  defect  to  be  supplied."  See,  al0i>, 
Ray  V.  Trice  (Fla.)  37  South.  682. 

I  am  In  favor  of  allowing  tbe  plaintiff  In 
error  to  appeod  to  tbe  transcript  a  certifi- 
cate In  the  form  prescribed  by  the  rules,  as 
he  has  promptly  asked  leave  to  do.  Tbe 
motion  of  the  plaintiff  in  errw  alundd  be 
granted. 


MAOFARLANB  et  aL  v.  HIIiLS. 

(Supreme  Court  of  Florida.  Division  B.  Nov. 
28.  1909.) 

1.  MOBTOAOE— FOUCLOBCBI-— PbOCEDUBE. 

In  a  proceeding  In  chancery  for  the  fore- 
closure of  a  mortgage,  where  several  parties 
are  named  as  defendants,  and  some  of  them  have 
not  been  served  with  process  and  have  not 
appeared,  and  the  case  was  not  dismiBsed  as  to 
them,  and  where  no  replication  has  been  filed  to 
the  answers  of  two  of  the  defendants,  the  chan- 
cellor commits  no  error  in  refusing  to  finally 
hear  the  case  on  tbe  motion  of  one  of  the  parties 
defendant ;  but  a  subsequent  order  referring  ^e 
case  to  a  master  to  take  testimony,  in  that  condi- 
tion of  the  pleadings,  is  erroneous. 

2.  Eqtjitt— Failobb  to  Pboskctjtb. 

The  practice  stated  where  the  complainant 
Deglects  or  refuses  to  take  proper  steps  to 
bring  the  cause  to  issue. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Equity,  t  759.] 

3.  Samb  —  Failube  to  Make  Issues  —  Peo- 

CEDUBE. 

Rules  85  and  86  of  the  circuit  court  In 
suits  in  equity  do  not  control  the  procedure  In 
a  case  where  tbe  issues  are  not  made  up  as  to 
all  the  defendants  who  are  alleged  to  be  In- 
terested In  the  mattoi  which  are  litigated. 
(Syllabus  by  the  Court) 


Appeal  from  Circuit  0)iirt;  Hinsboioi]^ 
County;  X  B.  Wall,  Judge. 

Bill  by  B.  J.  Hills  against  D.  S.  Macfarlane 
and  others.  Decree  tw  plaintiff,  and  de- 
fendants appeaL  Beversed. 

Solon  B.  Tnrman,  F.  M.  Slmonton,  and  Mac- 
farlane &  McKay,  for  an>ellant8.  O.  CL 
Whitsker,  for  appellee 

HOCKGR,  J.  Appellee  filed  a  bll  to  fore- 
close a  mortgage  in  the  circuit  court  of  Hills- 
borough county  on  certain  real  estate  sit- 
uated in  said  connty  on  the  20tb  of  November, 
1902.  J.  H.  I>oraey,  Emily  a  Dorsey,  his 
wife.  Flora  Lewln,  as  executrix  of  the  will  of 
H.  K.  Lewlu,  D.  S.  Macfarlane,  and  J.  J. 
Carsons  wtt«  the  defendants  In  tbe  bill.  J. 
H.  Dorsey  and  Emily  O.  Dorsey  were  the  al- 
leged mortgagors,  and  the  other  defendants 
were  alleged  to  have  or  to  be  claiming  sane 
interest  in  the  mortgaged  premises,  tbe  pre- 
cise nattu^  of  which  was  unknown  to  the 
orator,  as  purchasers,  mortgagees,  judgment 
creditors,  or  otherwise;  but  the  bin  allies 
ttiat  sudi  Interests  acemed  since  and  are 
subordinate  to  tiie  mortgage  Ilffli  of  the  orator. 
The  bill  contains  various  exhibits  as  parts 
of  It 

On  S^>tembCT  4,  1908,  D.  8.  Macfarlane 
filed  an  answer  to  the  bill,  setting  up  In  sub- 
stance that  the  mortgage  was  never  pw^rly 
executed  or  recorded,  and  that  he  was  an  In- 
nocent purchase  for  value  and  vltiiout  no- 
tice. A  certified  copy  of  tbe  record  of  the 
mortsase  Is  attadied  as  part  ct  the  answer, 
from  which  It  appears  that  tbe  acknowledg- 
ment of  S,  H.  Dorsey  was  not  put  In  the  rec- 
ord when  the  mortgage  was  spread  thereon. 

On  September  14,  1903,  J.  1^  Malrson,  who 
does  not  otiierwise  appear  to  be  a  party  to  tbe 
cause,  filed  a  plea  setting  up  in  substance  that 
be  was  a  purchaser  of  a  part  of  the  mort- 
gaged premises  for  value  and  without  notice^ 

On  November  2,  1903,  J.  H.  Dorsey  and 
Emily  C.  Dorsey  filed  a  joint  and  several  an- 
swer, denying  all  the  allegations  of  the  bill. 

On  October  0,  1908,  the  complainant  fliled 
replications  to  the  answer  of  D.  S.  Ma<tf8j- 
lane  and  to  the  plea  of  Mairson.  In  this  con- 
dition of  the  pleadings  D.  S.  Macfarlane,  on 
the  8th  of  January.  1904,  set  the  cause  down 
for  final  hearing  and  served  notice  of  the 
hearing  upon  O.  C  Whltakor,  BoUdtw  for 
complainant 

On  April  11,  1904,  tbe  drcnlt  Judge  denied 
the  motion  for  final  hearing  because  the  plead- 
ings were  not  In  condition  for  a  final  hearing. 

On  the  9th  of  May.  1905,  D.  S.  Macfarlane 
and  J.  L.  Mairson  again  set  down  the  cause 
for  final  hearing  and  gave  notice  of  bearing 
to  solicitor  of  complainant 

On  tbe  31st  of  May,  1005,  the  circuit  Judge 
made  tbe  following  order:  "As  the  court  will 
refer  this  cause  to  a  master  to  take  testimony, 
the  court  wll  decline  to  hear  the  cause  m  bill 
and  answer." 
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Od  the  same  day,  on  the  petition  of  solicitor 
for  complainant,  the  court  appointed  a  master 
to  take  the  testimony.  From  these  two  or- 
ders an  appeal  to  this  court  was  entered  by 
D.  S,  Hacfartane  and  J.  L.  Malrson,  and  M. 
B.  Macfarlane,  assignee. 

It  is  assigned  as  error  that  the  circuit  Jndge 
erred  in  not  granting  a  decree  In  favor  of 
defendants  and  dismissing  the  bill,  and  also 
that  he  ored  In  aiipolattiig  a  master  to  take 
the  testimony. 

We  do  not  think  the  chancellor  erred  in  re- 
fusing to  finally  hear  the  case  on  the  motion 
of  D.  S.  Macfarlane  and  J.  L.  Mairson. 
The  pleadings  were  not  in  condition  for  a 
final  hearii^.  The  record  does  not  show  that 
Flora  Lewin,  as  executrix,  or  J.  J.  Carsons, 
vho  were  defendants  in  the  bill,  had  ev&e  been 
served  with  process,  or  bad  appeared  to  or 
answered  tt»  bill;  nor  that  the  bill  was  dis- 
missed aa  to  these  parties ;  nor  does  it  show 
that  any  replication  bad  been  filed  to  the 
answers  of  the  Dorseys.  It  does  not  show 
that  Malrson  was  a  party  defendant  In  the 
snlt 

In  Graham  t.  Ebnore,  Har.  (Mich.)  266, 
it  is  tKld  tliat  although  a  cause  may  be  in 
readiness  for  a  bearing  against  one  defendant, 
where  there  are  other  defendants  as  to  whom 
the  cause  is  not  in  readiness,  the  defendant 
who  has  appeared  and  answered  cannot  notice 
tbe  cause  for  a  hearing,  bnt  must  move  to  dis- 
miss the  bill  for  want  of  prosecution.  Tbe 
same  doctrine  Is  laid  down  In  Vermllyea  t. 
Odell.  4  Palge'8  Cb.  121;  6  Bncy.  PI.  &  Pr. 
904,  900.  The  reason  of  thia  role  Is  obrlona. 
If  there  be  more  than  one  defendant,  the  court 
ought  not  to  be  asked  to  make  as  many  final 
decrees  in  a  cause  as  there  are  defend- 
ant^  but  usually  one  final  decree  should  dis- 
pose of  the  rights  of  all  the  parties.  If  the 
complainant  neglects  or  refuses  to  bring 
all  the  defendants  Into  the  court  upon  proper 
Issues,  tbe  pnqper  remedy  of  a  defendant  who 
has  answered  is  to  more  to  dismiss  the  bill  for 
want  of  prosecution.  If  there  has  been  Inex- 
cusable neglect,  the  bill  should  be  dismissed, 
or  terms  imposed  on  complainant,  and  In  de- 
fault of  compliance  the  bill  should  stand  dis- 
missed as  to  tbe  moving  dtf endant  or  defend- 
ants. Rules  8S  and  86  of  tbe  rules  of  tiie  dr- 
cult  court  In  suits  In  eaulty  have  no  controUlng 
application  to  a  case  where  the  issoes  are  not 
made  up  as  to  all  tiw  defendants  who  are 
alleged  to  be  Interested  In  tbe  mattov  wbidi 
ai«  litigated.   10  Ency.  Ft  &  Pr.  10. 

It  follows  from  what  has  been  said  that 
tbe  Judge  erred  in  referring  the  case  to  a 
master  to  take  testimony  when  the  issues 
were  not  made  up,  and  the  said  order  is  here- 
by reversed,  and  the  cause  remanded  for 
further  proceedings. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHAOKLEFORD,  a  J.,  and  COCKRELL 
and  WHITFIELD,  J  J.,  concur  In  the  opinion. 


MACFARLANE  T,  MACFARLANE  et  al. 

[Sapreme  Court  of  Florida,  Division  B.  Dec. 
19,  1905.) 

1.  MoBTGAGES—FoBEcx-osuBS— Sale— Sun  to 
Set  Aside— Pabtiks. 

Where  real  estate  has  been  sold  by  a 
master  under  and  in  pur8uauce  of  a  decree  in 
chancery,  and  an  order  made  coDfirming  the  sale 
and  granting  a  writ  of  assistance  to  put  the 
purchaser  in  poasesslon,  a  imrty  who  purchased 
the  property  at  the  sal^  and  who  has  paid  the 
amount  of  his  bid  and  has  been  pat  in  posses- 
sion, Is  a  necessary  party  to  a  proceeding  iosti- 
tnted  to  set  aside  the  sale  or  vacate  the  order  of 
confirmation,  and  orders  vacating  such  sale  and 
setting  aside  the  confirmation  made  without 
notice  of  such  proceedings  to  such  a  purchaser 
are  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Mortgages,  S  1543.J 

2.  Sauk— URTAiBnisa—ADVEBTisiNQ— Inad- 
equate Pbicx. 

Where,  in  a  timely  application  to  a  court 
of  equity  to  set  aside  a  sale  of  real  estate,  made 
by  its  master  in  a  chancery  cause,  it  is  shown 
that  the  property  sold  Is  located  In  the  city  of 
Tampa,  where  several  newspapers  are  publiBhed, 
and  tbe  notice  of  sale  is  published  by  the  master 
making  tlie  sale  in  a  newspaper  published  in 
the  town  of  Plant  Oity,  20  miles  distant  from 
Tamps,  and  it  b  alleged  that  the  newspaper 
In  which  the  advertisement  was  publishea  had 
a  small  circulation  in  the  cit?  of  Tampa,  and 
that  the  advertisement  was  thus  published  in 
order  that  neither  the  defendants  mter^ted  In 
the  property  nor  tbe  public  should  Ikave  notice 
of  the  sale,  and  that  tbe  property  might  be 
sold  for  less  than  its  value,  that  the  price  bid 
for  the  property  and  for  which  It  was  sold 
was  greatly  inadequate,  and  these  facts  are  not 
contradicted,  there  is  such  an  element  of  un- 
fairness in  the  method  of  advertising  and  sell- 
ing the  property  as,  coupled  with  the  Inadequate 
price,  requires  that  the  sale  should  be  set  aside. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Hillsborough 
County ;  J.  B.  Wall,  Judge. 

Petition  by  M.  B.  Macfarlane  against  D.  S. 
Macfarlane  and  others  for  a  confirmation  of 
the  sale  in  foreclosnre  and  for  a  writ  of  as- 
sistance. From  an  order  confirming  the  sale, 
petitioner  appeals.  Reversed  and  ordor  of 
accounting. 

A  branch  of  this  case  was  before  thia  court 
at  tiie  January  term  of  this  year,  and  our 
decision  is  reported  in  88  South.  012.  From 
tbe  facts  therein  stated,  and  also  stated  in 
tbe  record  now  before  us,  M.  B.  Macfarlane, 
on  tbe  6tb  of  Jnnc^  190^  became  the  pur* 
chaser  of  certain  real  estate  In  the  dty  of 
Tampa,  sold  under  a  final  decree  in  favor  of 
cross-complainant  D.  fi.  Macfarlane  In  tbe 
foreclosure  suit  of  E.  J.  Hills  v.  J.  H.  Dorsey, 
et  al.,  brought  in  the  drcnlt  court  of  HlUs- 
borongh  coimty,  which  decree  la  dated  the 
ISth  of  April,  1904.  On  tbe  motion  of  the 
Dorseys  this  decree  was  set  aside  by  the 
chancellor  on  tbe  20tb  of  July,  1904,  and  after 
the  sale  to  M.  B.  Macfarlane.  An  appeal 
without  a  supersedeas  was  taken  by  D.  S. 
Macfarlane  from  the  order  setting  aside  said 
decree,  and  this  court  reversed  the  said  or* 
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der,  and  onr  opinion  and  dedalon  Is  reported 

In  38  South.,  snpra. 

The  master's  report  ot  the  Bale  filed  June 
17,  1904.  set  forth  the  notice  of  the  sale,  with 
proof  of  publication  In  the  Plant  City  Couri- 
er, a  weekly  newspaper  published  In  Hills- 
borough county,  and  that  at  the  consequoit 
sale  of  the  property  bo  advertised  M.  B.  Mac- 
farlane  was  the  highest  and  best  bidder 
therefor  at  the  bid  of  $100,  which  had  been 
paid. 

On  December  SO,  1904,  M.  B.  Macfarlane, 
the  purchaser,  filed  a  petition  in  said  cauw 
asking  for  a  confirmation  of  the  sale,  and  for 
a  writ  of  assistance  to  put  him  in  possession 
of  the  premises.  On  January  4,  lOOS,  D.  8. 
Macfarlane  filed  an  an3w«-  to  said  petition 
admitting  the  r^larlty  of  the  sale,  that 
M.  B.  Macfarlane  was  the  highest  and  beat 
bidder  for  the  premises  sold,  that  he  was  a 
purchaser  for  value,  that  the  Bale  was  for 
cash,  that  the  amount  had  been  received,  that 
the  master's  report  was  true  in  every  respect, 
that  It  was  filed  on  the  17tli  of  June,  U04, 
and  no  exceptions  were  filed  or  taken  tiiereto 
by  either  complainants  or  defendants,  that 
tlie  sale  was  regularly  conducted  and  bona 
flde,  and  admitting  all  the  allegations  of  the 
petition. 

On  the  8tb  of  May,  1^  the  Doraeys  filed 
an  answer  to  the  petition  of  M.  B.  Macfar- 
lane in  the  fbllowlng  words: 

**Now  comes  J.  H.  Dorsey  and  Ehnlly  0. 
Dorsey,  his  wife,  and  for  further  answer  to 
the  petition  of  M.  B.  Macfarlane  filed  in  this 
cause  on  December  80,  1904,  asking  for  an 
order  of  this  coort  to  confirm  Hie  sale  of  the 
property  in  said  petitloo  described,  made  by 
one  H.  B.  Williams,  maatn  In  chancery,  on  the 
first  Monday  in  June,  A.  D.  1904,  say:  That 
the  said  sale  ought  not  to  be  confirmed  for 
the  following  reasons,  to  wit:  That  tbese  de- 
fendants, 3.  H.  Dorsey  and  Bmlly  G.  Dorsey, 
bis  wife,  were  at  the  time  of  the  said  sale, 
and  the  advertisement  of  the  same,  the  own- 
ers and  In  possession  of  the  proi>erty  la  said 
petition  described,  but  that  they  were  tempo- 
rarily absoit  from  the  city  of  Tampa,  and 
had  no  knowledge  of  said  sale,  or  that  their 
property  waa  advertised  for  sale.  That  said 
advertisement  of  said  sale  was  not  published 
in  any  of  the  papers,  either  dally  or  weekly, 
which  are  published  In  the  city  of  Tampa, 
and  that  said  property  Is  situated  In  the  city 
of  Tampa,  but  that  the  said  advertisement  of 
snid  sale  was  published  in  the  Plant  City 
Courier,  a  weekly  newspaper  published  In 
Hillsborough  county,  but  these  defendants 
say  that  It  was  published  more  than  twenty 
miles  away  from  the  city  of  Tampa  In  the 
village  of  Plant  City,  and  that  the  said  news- 
paper bad  a  very  small  circulation,  if  any, 
In  the  city  of  Tampa,  where  the  proper^ 
was  situated. 

'These  defendants  further  say  that  the 
property  so  advertised  In  the  Plant  City 
Courier  was  of  great  value,  to  wit,  about  the 
value  of  fourteen  thousand  dollars,  and  that 
It  was  sold  for  the  sum  ot  one  hundred  dol- 


lars by  the  master  In  chancery,  H.  B.  Wil- 
liams; that  these  defendants  never  saw  tbe 
advertisement  of  said  sale,  and  did  not  know 
until  long  after  the  said  sale,  to  wit,  on  or 
about  December,  1004,  that  said  property  had 
been  advertised  and  sold;  that  these  defend- 
ants farther  say  that  said  advertisement  was 
not  a  proper  notice  of  a  Judicial  sale,  and 
was  published  in  the  Plant  City  Courier  In 
order  that  neither  ct  these  defendants  nor 
the  public  should  bave  notice  of  said  sale, 
and  for  the  purpose  of  p»mltting  the  com- 
plainant, D.  S.  Macfarlane,  or  his  attorney  or 
agents,  to  bid  in  the  prc^erty  at  much  less 
than  Its  value  and  get  title  thereto,  and  that 
tbe  said  ule  Is  a  fraud  tq;K>n  tbe  coort  and 
jopaa  tibe  rl^ts  ot  these  defendants,  and  that 
tbe  price  obtained  for  said  propoty  was  In- 
adequate and  tnsnffldent,  and  not  such  a 
price  as  would  bave  been  obtained  bad  the 
prop«i7  beeb  properly  advertised  In  tbe  dty 
ot  Tampa,  In  which  city  the  property  Is  locat- 
ed, and  in  wblcb  dty  tb«e  are  published  ttaree 
dal^  newspapers  of  la^  clrcnlation.  And 
therefore  these  defendants  say  that  the  peti- 
tion otiLK  Macfarlane  for  the  confirmation 
of  said  sale  should  be  denied,  and  that  said 
sale  should  be  set  aside  as  Illegal  and 
fraudulent'* 

Tbe  answer  was  sworn  to  by  J.  H.  Dorsey. 

On  the  hearing  of  the  petition  on  the  17tb  of 
May,  190S,  affldavitB  of  sevwal  real  estate 
expats  were  filed  as  to  ttw  ralne  of  tbe  prop- 
erty, placing  it  at  |T,fiOO  and  upwards,  and 
tbe  chancellor  made  the  following  or^  of 
confirmation:  "The  foregoing  petition  and 
tbe  answer  thereto  being  duly  considered  by 
tbe  court,  together  with  tbe  afildavlts  anb- 
mltted  to  the  court  as  to  the  value  of  the 
property,  and  It  being  considered  by  flie  conrt 
that  no  valid  or  suffld^it  cause  baa  been 
shown  why  tbe  sale  should  not  be  confirmed. 
It  li  tberefosre  ordered  and  decided  that  tbe 
prayn  of  tiie  petition  be  granted,  the  sale 
confirmed,  and  a  writ  of  assistance  awarded 
to  put  the  pnrcbaser,  M.  B.  Macfarhme  in 
possession  of  tbe  property.  Done  and  order- 
ed this  17th  day  of  May,  A.  D.  190S.  3.  B. 
Wall,  Judge." 

On  tbe  same  day  the  foregoing  decree  was 
made  a  writ  of  assistance  was  issued,  thoi^ 
it  does  not  appear  that  any  previous  demand 
for  tbe  possession  of  tbe  premises  had  been 
made  and  refused.  Tbe  writ  of  assistance 
was  executed  on  the  same  day  it  was  Issued, 
and  M.  B  Macfarlane  pnt  in  possession  of  the 
proper^  which  be  had  purchased. 

On  tbe  19th  of  May,  1905,  the  Dorseys  filed 
motions  to  vacate  the  order  conflrmlng  the 
sale  and  granting  the  writ  of  assistance.  On 
the  same  day,  and  without  notice  to  M.  B. 
Macfarlane.  tbe  chancellor  denied  these 
motions. 

On  the  20th  of  May.  1905,  the  Dorseys  filed 
a  petition  to  vacate  and  set  aside  the  sale 
made  by  the  master  on  the  19tb  of  May,  1004. 
offering  to  redeem  the  property  and  to  pay 
tbe  debt  doe  D.  S.  Macfarlane,  wltb  interest 
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and  c<»t8.  On  the  29th  of  May,  1906,  this 
petition  was  heard,  and,  so  far  as  this  record 
sbowB,  without  notice  to  &f.  B.  Uacfarlaue 
or  oth^  parties,  and  the  chancellor  made  the 
following  order:  "Upon  consideration  of  the 
foregoing  petition  It  Is  ordered  that  upon 
the  payment  to  D.  B.  Macfarlane,  or,  in  case 
he  should  refuse  to  receive  It,  on  the  payment 
Into  the  registry  of  the  court,  of  the  full 
amount  of  the  decree  In  the  case  of  D.  8. 
Macfarlane  v.  Jesse  H.  Dorsey  and  Emily  C. 
Dorsey,  with  the  accrued  Interest  and  costs, 
incladlng  the  cost  of  sale,  within  ten  days 
from  date,  the  order  of  the  court  conflrmlog 
the  sale  and  awarding  a  writ  of  assistance  be 
vacated,  and  the  possession  of  said  property 
awarded  to  the  d^endants,  Jesse  H.  Dors^ 
aud  Bmlly  G.  Dorsey.  May  20,  1906.  J.  B. 
Wall,  Judge." 

On  the  25th  of  May,  1906,  the  Dorseys 
filed  another  petition,  setting  up,  among 
other  things,  that  D.  S.  Macfarlane  and  M.  B. 
MacCarUme  were  ont  of  the  state  of  Florida ; 
that  Soltni  B.  Turman,  solicitcw  at  D.  8.  Mac- 
farlane would  accept  tlie  amotmt  due  him, 
bnt  that  be  CTarman)  had  no  authority  to 
represent  M.  B.  Ha(^Ian^  ma  bad  any 
other  person,  so  far  as  petitioners  were  in- 
fbtmed ;  tiiat  the  former  ordor  be  modified, 
so  that  petitioners  might  bring  the  money 
Into  court  to  satisfy  tiie  decree  of  D.  &  Mac- 
farlane, and  that  thereupon  tbe  sale  hj  the 
mastor  be  racated,  and  D.  S.  Macfarlane  or 
his  solicitor  to  t^  said  money  out  of  the 
registry  only  when  tb^  shall  have  dellTwed 
possession  of  tbe  property  to  petitioners,  to- 
getlier  witb  a  quitc^im  deed  from  tbe  pur- 
ebaser,  M.  B.  Macfarlane,  or,  In  the  event 
that  M.  B.  Macfarlane  should  Insist  on  his 
rights  as  a  purchaser,  that  tbe  money  remain 
In  tbe  registry  of  tbe  court  until  after  ad- 
judication of  tbe  rights  of  tbe  parties.  With- 
out notice  to  M.  B.  Macfarlane,  or  any  other 
party,  so  far  as  the  record  shows,  on  the  25th 
of  May,  1905,  the  chancellor  made  the  follow- 
ing order  on  hearing  said  petition:  "The 
inoyer  of  the  foregoing  petition  is  hereby 
granted,  and  it  is  ordered  that  J.  H.  Dorsey 
do  pay  into  the  registry  of  the  court  the  full 
amount  of  the  decree  of  D.  8.  Macfarlane 
against  J.  H.  Dorsey  et  uxor,  with  interest 
and  costs ;  ttiat  upon  the  delivery  to  the  said 
J.  H.  Dorsey  and  Emily  C.  Dorsey  of  the 
premises  In  auestion,  free  and  clear  of  the 
incumbrance  of  the  decree  and  sale  thereof 
to  M.  B.  Macfarlane,  then  the  said  D.  8.  Mac- 
farlane, or  his  solicitor,  be  authorized  to 
withdraw  said  money  from  the  registry  of 
the  court  and  satisfy  said  decree.  It  Is 
further  ordered  that,  should  the  said  M.  B. 
Macfarlane  refuse  to  deliver  up  said  premi- 
ses to  J.  H,  and  Emily  C.  Dorsey  free  and 
clear  of  the  Incumbrance  of  the  sale  and  the 
master's  deed,  then  the  petitioners  be  author- 
ised to  withdraw  said  money  from  tbe  regis- 
try of  the  court  pending  the  further  order  or 
decree  of  tbe  court  herein.  Done  and  or- 
dered this  25th  day  of  May.  A.  D.  1900b  J. 
B.  Wall,  Judge." 


Macfarlane  &  McKay,  for  ap[>ellant  Gun- 
by  &  Gibbons  and  Wm.  Hunter,  for  appellees. 

HOOKER,  J.  (after  stating  the  facts).  M. 
B.  Macfarlane  appealed  from  the  order  of  the 
20tb  May,  1905,  vacating  the  previous  order 
confirming  tbe  sale,  and  also  from  the  or- 
der of  tbe  2Sth  May.  1905,  and  assigns  as 
I  error  here  that  the  chancellor  erred  in  each 
of  said  orders,  and,  amongst  others,  makes 
tbe  contention  that  they  are  erroneous  be- 
cause he  had  no  notice  that  such  orders  would 
be  applied  for.  The  record  sustains  the  con- 
tention. It  does  not  appear  that  he  was 
given  any  notice.  He  was  the  purchaser  at 
the  sale,  and  had  paid  to  the  master  the 
amount  of  his  bid,  and  the  sale  had  been  con- 
firmed by  the  court  He  was  a  necessary 
party  to  any  proceeding  Instituted  to  set 
afdde  or  vacate  tbe  order  of  confirmation. 
17  A.  A  B.  En.  Law  (2d  Ed.)  996,  and  author- 
ity cited  in  note  6.  Tbe  orders  from  which 
be  appealed  are  thwefore  emmeous. 

The  ai^llees  also  assign  as  ototb  in  sub- 
stance: (1)  That  the  court  had  no  Juris- 
diction to  render  tbe  decree  oonflrming  the 
sale  and  issuing  a  writ  of  assistance  on  the 
17th  May.  1905 ;  and  (2)  that  the  court  cvred 
In  rendering  said  decree,  and  also  otbos  not 
necessary  to  be  considered. 

The  petition  of  M.  B.  Macfarlane  for  a  con- 
firmation of  the  sale  and  a  writ  of  assistance 
was  brought  in  him  for  a  hearing  on  the 
17th  May,  1905.  His  petition  was  resisted 
by  the  Dorseys,  who  filed  a  sworn  answer 
thereto;  also  certain  affidavits  tending  to 
show  that  the  property  had  been  sold  at  very 
much  less  than  11a  value-  The  answer  of 
the  Dorseys  attacked  the  bona  fides  of  the 
sale  on  several  grounds,  among  them  that 
the  advertisement  of  the  property  was  not 
made  In  any  one  of  the  several  rifewspapers 
published  In  the  city  of  Tampa,  where  the 
property  Is  located,  bnt  In  a  weekly  news- 
paper published  in  the  town  of  Plant  City, 
20  miles  distant  from  Tampa,  and  having 
a  small  circulation  in  Tampa;  that  this 
property  was  of  great  value,  to  wit,  |14,000, 
and  sold  for  flOO;  that  they  never  saw  the 
advertisement,  and  did  not  know  of  tbe  sale 
until  about  December,  1904 ;  that  this  publica- 
tion waa  made  in  the  Plant  City  paper  in  or- 
der that  neither  the  Dorseys  nor  the  public 
should  have  notice  of  the  sale,  and  tor  the 
purpose  of  permitting  D.  8.  Macfarlane  or 
his  agents  to  bid  on  tbe  property  nt  lest:  tlmn 
its  value ;  that  the  price  was  Inadequate  and 
Insufficient,  and  Is  not  such  a  price  as  tbe 
pr<^rty  would  have  brought  If  It  had  been 
advertised  in  a  Tampa  paper.  In  which  dty 
there  were  three  dally  papers  of  large  cir- 
culation. Several  affidavits  were  filed  by  the 
Dorseys,  tending  to  show  that  the  property 
at  the  time  of  the  sale  was  worth  $7,000  or 
(6,000.  M.  B.  Macfarlane  did  not  meet  this 
attack  by  any  denial  of  the  statement  made 
In  either  the  answer  of  tbe  Dorseys  or  the  af- 
fidavits, under  which  tbe  petition  tor  cpn- 
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flnnatioo  was  acted  on  and  granted.  It  Is 
true  that  the  record  of  the  case  before  the 
chancellor  showed  that  when  the  sale  was 
made  the  bill  for  the  foreclosnre  of  a  mort- 
gage on  the  property  involved  for  over  $3,600, 
filed  by  the  original  complainant,  Hills,  was 
stilt  pending.  But  the  record  also  showed 
that  D.  S.  Macfarlane,  in  his  answer  to  said 
bill,  was  claiming  that  this  mortgage  had 
never  beesi  properly  recorded,  and  that  he 
was  an  innocent  purchaser  or  judgment  cred- 
itor, without  'actual  notice  of  the  mortgage. ' 
This  defense  had  not  been  heard  or  disposed 
of.  These  were  the  circumstances  when  the 
petition  f<ar  conflrmatlfm  waa  preaaited  and 
acted  on. 

In  the  case  of  Lawyers*  Oo-operatlve  Pub. 
Co.  V.  Bennett  et  al.,  34  Fla.  802,  16  South. 
185,  this  court  laid  down  the  generally  ac- 
cepted doctrine  that  mere  Inadequacy  of 
price  alone  is  not  sufficient  to  set  aside  a 
judicial  sale;  but,  when  such  Inadequacy  la 
connected  with  or  shown  to  result  from  any 
mistake,  accident,  surprise,  misconduct,  fraud, 
or  irregularity,  the  sale  will  generally  be 
set  aside.  In  that  case  a  bill  was  filed  to 
set  aside  a  sale  made  under  an  execution 
which  Issued  on  a  judgment  at  law.  In  the 
case  at  bar  the  sale  was  made  In  a  chancery 
cause,  where,  in  a  certain  sense,  the  sale  la 
made  through  its  agent  or  agents  by  the 
court  itself,  which  has  the  power  to  pre- 
scribe the  time,  manner,  and  conditions  of 
the  sale,  when  these  matters  are  not  con- 
trolled by  statute.  It  Is  said  by  some  courts 
that  a  sale  by  the  sberier  under  a  common-law 
execution  is  a  ministerial  act,  but  a  sale  in 
a  chancery  cause  Is  a  judicial  one,  usually 
not  complete  until  the  sale  has  been  con- 
firmed. Rorer  on  Judicial  Sales,  SI  7-46, 
Inclusive.  See  McGregor  v.  Kellnm  (decided 
St  this  tfrm)  39  South.  097.  There  is  no 
question  bnt'  It  Is  the  right  and  duty  of 
the  chancery  courts  to  exercise  a  supervision 
of  their  process  and  to  protect  parties  from 
all  fraud,  unfairness,  and  imposltiou  in  their 
execution.  Rorer  on  Judicial  Sales,  fiS  894- 
898.  In  the  case  of  Schroeder  v.  Young, 
161  U.  S.  834,  16  Sup.  Ct  512,  40  L.  Ed. 
721,  the  Supreme  Court  of  the  United  States 
annotmce  the  rule  that,  while  mere  Inade- 
quacy of  price  has  rarely  been  held  suf- 
ficient In  Itself  to  justify  setting  aside  a 
judicial  sale  of  property,  courts  are  not  slow 
to  seize  npon  other  circumstances  Impeach- 
ing the  fairness  of  the  transaction  as  ft 
cause  for  vacating  it,  especially  If  the  In- 
adequacy be  so  gross  as  to  shock  the  con- 
science. The  court  in  Its  opinion  repeats 
the  views  of  Justice  Bradley  In  another  case 
(Graffam  v.  Burgess.  117  U.  S.  180.  0 
Snp.  Ct.  660,  29  li.  Ed.  839)  that  It  is  not 
conclnalTe  that  the  proceedings  were  regular 
and  according  to  the  forms  of  law. 

Applying  these  principles  to  the  case  at 
ttar,  we  are  of  opinion  that  the  order  confirm* 
ing  the  sale  and  granting  the  writ  of  asslat- 
anosb  made  on  the  17tb  May,  1906,  was  er-  I 


roneous.   The  proof  was  uncontradicted  that 
the  notice  of  sale  was  published  In  a  Plant 
City  paper,  more  than  20  miles  from  the  city 
of  Tampa,  where  the  property  was  located ; 
that  it  had  little  or  no  circulation  In  Tampa ; 
and  that  this  notice  was  thus  published  to 
prevent  a  fair  sale  of  the  property.  More- 
over, it  appears  that  D.  S.  Macfarlane,  who 
la  a  brother  of  M.  B.  Macfarlane.  is  p^fect- 
ly  willli^  to  let  this  sale  stand,  though  by  it 
he  apparently  realizes  nothing  on  a  'large 
judgment,  which  up  to  this  time  be  had  been 
very  Industrious  to  wlorce.   Granting  that 
M.  B.  Macfarlane  may  eventually  have  to  pay 
the  Hills  mortgage,  he  would  still  get  the 
property  for  less  than  half  ita  estimated 
valne.   If  he  does  not  have  to  pay  the  Hills 
mortgage,  he  will  get  property  worth  $7,600 
or  $8,000  at  the  time  of  the  sale  for  $100l  We 
are  of  opinion,  without  meaning  to  reflect  up- 
on the  Integrity  of  any  of  the  parties,  that 
there  was  an  eiemoit  of  nnfalmess  in  the 
method  of  advertising  and  selling  the  prop- 
erty, which,  coupled  with  the  Inadequate 
price,  demands  that  the  order  confirming  the 
sale  and  orderli^  the  writ  of  assistance,  dat- 
ed tbe  17th  May,  1906.  be  reversed.  Ina»- 
much  as  appellant.  M.  B.  Macfarlane,  as  ap- 
pears from  the  record,  has  been  put  into  pos- 
session of  the  property,  and  has  presumably 
been  receiving  tbe  rents  and  profits.  It  Is 
ordered,  adjudged,  and  decreed  that  the 
chancellor  direct  an  accounting  with  tbe  said 
M.  B.  Macfarlane;  that  upon  such  account- 
ing he  be  allowed  as  a  credit  the  sum  of 
$100,  which  amount  he  paid  for  the  property 
at  the  sale,  and  also  taxes  paid  or  any  moneys 
paid  for  necessary  repairs  and  expenses ;  that 
he  be  charged  with  the  renta  and  profits 
during  the  time  he  has  been  In  possession, 
and,  if  there  be  any  balance  due  from  him, 
that  he  be  required  to  pay  the  same  Into  the 
i-eglstry  of  the  court,  subject  to  Its  order; 
and,  further,  that  possession  of  the  property 
be  restored  to  the  owner,  where  it  most  re- 
main until  ousted  by  proper  proceedings. 

The  costs  of  this  appeal  will  be  taxed  equal- 
ly between  tbe  appellant  and  the  cross-appel- 
lanta,  or  appellees. 

TAYLOB  and  FABKHILL,  33^  concur. 

SCHACKLEFORD.  a  J.,  and  COCKBBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


aiS  La.) 
No.  1S39& 

STATE  ex  Tel.  8TBWABT,  Dlst  Atty.,  v. 

REID. 

(Supreme  Court  of  Louisiana.  Dec.  4,  1905.) 
Judge— RxouBAXxOH—YBiruB—RBOirsBD  Gas- 

Bft—TlUK  FOB  TBANSFKB. 

The  date  fixed  by  the  fifth  section  of  Act 
No.  40,  p.  89,  of  1880,  for  the  transfer  of  re- 
cused cases  to  another  district  for  the  trial,  is 
nine  months  from  the  order  of  recusation,  not 
nine  months  from  the  date  of  the  order  reterriBg 
the  question  of  "zecttsatiui  val  wm"  to  another 
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than  the  trial  judge.  Non  constat  but  that 
the  decision  on  that  qaestioa  ma;  be  agaioBt 
the  reciuation,  in  which  event  tba  caaa  remains 
for  trial  where  it  originated. 
(Syllabiu  by  the  Court) 

Andicstlon  1^  the  state,  on  the  relatton 
of  Minrla  B.  Stewart  acting  dletrlct  attot^ 
ner,  for  mlt  of  mandainoa  to  DarlA  J.  Beld. 
AppIlcatlOD  dlemiesed. 

See  88  South.  968. 

E.  Howard  McGaleb,  for  relator.  Re- 
spondent Judge,  pro  bb.  Ollne  &  Gllne, 
Charles  Arthur  McCoy,  and  Olegg  ft  Qnlntero, 
for  respondent  Held. 

NICHOIiLS,  jr.  Relator  arers  that  the 
aboTe-entltted  suit  was  one  Instituted  to  have 
the  defendant  declared  Ineligible  to  bold  the 
office  of  sheriff  of  the  parish  of  Calcasieu. 

That  on  tbe  16th  of  February,  1905,  de- 
fendant filed  a  petition  to  recuse  E.  D.  Mil- 
ler, judge  of  said  court,  and  on  the  14th  of 
February,  the  court  referred  said  motion  to 
recuse  to  J.  B.  Lee,  judge  of  the  Twelfth 
district  court;  be  being  designated  to  try  said 
motion. 

That  relator  had  vainly  endeavored  to  have 
said  motion  tried  and  determined  by  said 
judge.  That  in  June  he  bad  applied  for  a  man- 
damus to  compel  said  judge  to  set  down  the 
motion  for  trial;  but  for  reasons  assigned  the 
Supreme  Court  refused  to  order  the  manda- 
mus, and  recalled  the  rule  nisi,  and  dismiss- 
ed relator's  application.  That  said  judge  still 
Delected,  delayed,  and  refused  to  try  the 
motion,  when  relator  on  the  14th  of  Novem- 
ber, 1905,  suggesting  that  section  5  of  Act  No. 
40,  p.  39,  of  1880.  provided 

"That  whenever  any  recused  case  for  the  trial 
of  which  a  district  judge  has  been  appointed 
as  provided  in  sections  2  and  8  of  this  act  has 
not  been  tried  in  nine  months  from  the  date  of 
the  recusation,  it  shall  be  the  duty  of  the 
district  judge  to  order  the  transfer  of  such  case 
to  the  district  court  of  the  nearest  parish  of  an 
adjoining  district,  the  judge  of  which  is  compe- 
tent to  try  the  cause,  and  it  shall  be  the  dut7 
of  the  clerk  to  forward  all'  the  original  papers 
with  a  copy  of  all  orders  rendered,  and  of  the 
minutes  of  all  the  proceedings  had  in  the  cause, 
to  the  clerk  of  the  court  to  which  the  case  was 
transferred,  there  to  be  proceeded  with  accord- 
ing to  law." 

And  further  suggesting  that  this  cause  had 
not  been  tried  in  nine  months  from  the  date 
of  the  recusation  of  the  district  judge  for 
Calcasieu,  and  tbat  said  time  had  expired, 
and  that  said  cause  should  be  transferred 
to  the  Eighteenth  district  court  for  the  par- 
ish of  Acadia,  being  the  nearest  parish  of 
an  adjoining  district  the  judge  of  which 
was  competent  to  try  the  cause,  moved  the 
court  to  order  said  cause  to  be  transferred 
to  said  court,  and  that  the  clerk  be  ordered 
to  transmit  said  cause,  with  all  the  papers 
therein,  to  the  clerk  of  the  district  court  of 
Acadia,  there  to  he  proceeded  with  according 
to  law. 

Tbat  Judge  Lee,  being  of  the  opinion  the 
time  had  expired*  and  that  he  bad  no  juria- 


;  diction  or  rl^t  In  law  to  try  said  came,  or 
I  any  question  that  might  arise  therdn,  and 
that  the  qu^tlon  of  tbe  transfer  ot  tile  cause 
to  an  adjoining  district  should  be  made  by 
the  district  Judge  of  the  said  district  (the 
Fifteenth  district),  refused  to  transfer  the 
same  as  requested,  and  thesL  and  ISuxe  sever- 
ed his  connection  with  the  case,  to  which  re- 
lator excited.  In  so  for  as  his  jurisdiction 
or  rlf^t  to  transfer  the  case,  as  provided  In 
'  section  5,  Act  No.  40,  p.  39,  of  1880.  Tbat 
;  his  said  ruling  and  action  were  In  violation 
of  hia  duty. 

Xn  view  of  the  premises,  relator  prayed  that 
a  writ  of  mandamus  issue  to  Judge  Lee,  or- 
dering and  commanding  him  to  grant  said 
motion  and  to  order  said  cause  transferred 
to  the  district  court  for  Acadia,  there  to  be 
proceeded  with  according  to  law. 

Ttie  respondent  judge,  after  stating  the 
obstacles  which  have  stood  In  the  way-  of  his 
disposing  of  the  motion  which  he  was  di- 
rected to  try,  states  that  when  he  did  go  to 
Lake  Charles  to  do  so,  the  acting  district 
attorn^  by  written  motion  suggested  that 
tbe  nine  months  had  expired  during  which 
that  motion  could  be  tried,  and  declared  he 
would  take  no  further  action  In  the  matter, 
or  have  nothing  to  do,  except  to  request  blm 
(tbe  respondent  judge)  to  transfer  tbe  cause 
to  the  parish  of  Acadia,  to  be  dealt  with  ac- 
cording to  law.  That  in  his  own  view  of  the 
law,  he  having  been  simply  appointed  to  try  an 
Incidental  question  growing  out  of  the  case — 
that  Is  to  say,  whether  or  not  the  district 
judge  should  be  recused — and  the  fact  being 
that  he  bad  not  recused  himself,  except  for 
tbe  pun>ose  of  having  that  issue  tried,  and 
it  being  suggested  that  the  time  bad  expired 
in  which  tbat  issue  should  bare  been  tried, 
the  respondent  felt  that  be  had  no  proper 
jurisdiction  in  the  matter  to  transfer  tbe 
cause,  bnt  it  should  be  ordered  by  the  dis- 
trict judge  himself.  If  such  order  should  be 
made  as  required  section  6  of  Aet  Nb.  40» 
p.  39,  of  1880. 

Respondent  averred  his  wllllnjjnffls  to  or- 
der such  transfer,  if  the  Supreme  Court  was 
of  opinion  tbat  it  was  his  duty  to  do  so;  but 
be  suggested  tbat  the  district  attorney  had 
not  the  right  to  dictate  to  him  as  to  what 
parish  was  the  nearest  or  as  to  what  judge 
should  try  the  issue,  that  being  a  matter 
left  to  his  own  judicial  discretion.  He  pray- 
ed that  the  rule  nisi  be  discharged  and  relat- 
or's application  be  dismissed. 

Tbe  acting  district  attorney  was  In  error 
In  supposing  that,  because  nine  months  bad 
elapsed  from  tbe  date  of  the  appointment  of 
respondent  to  try  the  Issue  as  to  whether  the 
district  judge  should  be  recused  or  not  the 
matter  passed  out  of  the  latter's  hands  and 
tbe  cause  should  be  transferred  at  once  to 
another  parish.  The  nine  months  referred 
to  commence  to  run,  as  appears  by  tbe  ex- 
press language  of  the  statute  "from  the  date 
of  the  recusation."  In  this  case  there  has 
been  as  yet  "no  order  of  recusation."  That 
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la  a  matter  atlll  open  for  declslfm,  and  tb» 
very  question  which  the  respondent  Judge 
waa  called  vpon  to  try.  80  far  from  the  nine 
montha  bavins  expired,  they  have  not  yet 
commenced  to  ran.  The  law  does  not  say 
that,  if  fnmi  acnne  caose  the  reapondent 
Judge  ahould  be  miable  to  try  the  lasne  of 
"recaaatlon  rel  turn,"  the  canae  sboiild  be  sent 
to  another  pariah;  non  conatat,  but  that  the 
Issue  would  be  decided  against  the  recusa- 
tion, and  In  that  event  the  cause  would  re- 
main to  be  tried  bi  the  partah  of  Oalcaalea. 

The  district  attonuy  should  have  proceed- 
ed to  try  the  question  of  recusation  when  the 
respondait  Judge  went  to  Galcaalau  tor  that 
purpose,  and  not  have  declined  to  take  any 
action.  The  qneatlon  of  recusation  referred 
for  dedalon  to  the  reapondent  judge  Is  still 
In  hla  hands,  and  it  is  his  right  and  his  duty 
to  take  action  under  section  4  of  the  act  of 
1880,  and  It  will  be  the  duty  of  the  acting 
district  attorney  to  try  tbat  iasne  aa  the 
day  for  which  It  Is  fixed  for  triaL  The  re- 
spondent Judge  has  not  refused  to  perform 
any  duty  which  the  law  impoeed  upon  him. 

For'  the  reaaons  hmhi  as^kned*  it  is  hae- 
Iqr  ordwedk  adjude^  and  decreed  tbat  the 
orders  hereinbefore  granted  be  set  aside,  and 
that  relator's  application  for  a  mandamua  be 
dismissed,  at  his  costs. 


(lis  La.) 
No.  16.742. 

STATS  V.  STOCEETT  et  aL 
(Supreme  Court  of  Louisiana.  Dec.  4,  1906.) 

1.  Cbiuinal  Law  — Bnx  or  EixcBFTions  — 

SUFFICIKNOT. 

Whether  a  bill  of  exceptions  prepared  under 
the  provisioDB  of  Act  No.  113,  p.  162,  of  1896, 
heed  be  submitted  to  opposite  counsel  before 
it  is  presented  to  the  Judge  for  signature,  gneere. 
But  a  bill  so  prepared  will  be  considered,  by 
tills  court,  even  though  not  showing  <m  Its 
face  that  it  was  submitted  to  opposite  counsel, 
if  from  the  statement  of  facts  attached  to  it 
and  from  the  per  curiam  this  court  is  informed 
with  sufficient  certainty  what  the  facts  were 
upon  which  the  bill  has  been  reserved,  and 
what  the  exact  point  ruled  on  was.  and  what 
the  mling  was. 

2.  HouiciDB  —  Evidence  —  Thbeats  or  Dx* 

CEABED. 

The  laying  of  a  foundation  for  the  proof 
of  threats  is  not  required,  where  the  purpose 
of  proving  the  threats  it  to  rebut  the  inference 
of  malice  arising  from  an  independent  act 

S roved  by  the  prosecution ;  as  where,  the  state 
aving  proved  that  on  the  day  before  the  homi- 
cide the  defendant  had  sought  to  borrow  a 
shotnin,  the  latter  offers  to  prove  that  his  life 
had  Deen  threatened  by  the  deceased. 
.  (Syllabus  by  the  Court) 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  Clay  Elliott, 

Judge. 

Fred  Stockett  and  Joe  Stockett  were  con- 
victed of  miirder,  and  appeal.  Reversed. 

Thomas  Milton  Bankston,  for  appellants. 
Walter  Gulon,  Atty.  Gen.,  and  Robert  8.  Ellis, 
Dist.  Atty.  (Lewis  Outon.  of  counsel),  for  the 
State. 


FBOTOSTT,  J.  ma  defendants  were 
ooDvlcted  of  murder,  wltliout  capital  pnnlab- 
ment,  were  sentenced  to  the  penitentiary  for 
life,  and  they  have  iqtpealed. 

To  the  rullnga  of  the  trial  faOgfi  exdudlng 
evidence  <tftiireata,  on  the  ground  thatpr«per 
foundation  for  the  Introduction  of  the  evi- 
dence bad  not  besBDi  laid  by  proof  of  a  hostile 
demonstratloo  on  the  part  of  the  deceased, 
•ereoi  bills  of  excsptifHis  were  reserred. 

&t  behalf  of  flie  state  It  la  contended  that 
these  bills  cannot  be  omsldered,  because  It 
does  not  apprar  on  their  face  that  tb^  were 
submitted  to  the  district  attorney  before 
tb^  were  presoited  to  the  judge  for  sta- 
ture. There  Is  no  doubt  at  all  tbat  bills 
Bbould  be  submitted  to  the  adverse  party,  nor 
tbat  the  Judge  could  not  be  required  to  sign 
them  before  they  had  been  thus  submitted; 
but  there  is  nothing  sacramental  about  the 
matter,  and  If  a  bill  has  been  regularly  taken 
and  is  duly  signed  by  the  Judge  It  Is  not 
seen  bow  this  court  could  refuse  to  consider 
It  la  the  Bom^o  Case,  6  La.  Ann.  24,  and 
in  tbe  Laborde  Case,  48  La.  Ann  1^1,  21 
South.  87,  tbe  so-called  bill  bad  not  been  sign- 
ed by  tbe  Judge.  In  the  Johnson  Case,  107 
La.  546,  82  South.  74,  the  bill  was  considered, 
although  It  bad  not  been  submitted  to  the 
district  attorney.  In  the  Artus  Case,  110 
La.  441,  34  South.  696.  tbe  bill  was  sought 
to  be  perfected  by  the  signature  of  tbe  Judge 
three  months  after  the  transcript  had  been 
filed  In  this  court  Bills  of  exception  In  crimi- 
nal cases  In  this  state  are  not  of  statutory 
origin.  As  they  were  unknown  at  common 
law,  which  did  not  allow  an  appeal  In  crimi- 
nal'cases,  they  were  not  adopted  Into  our 
system  by  the  act  of  1806  which  adopted  the 
body  of  common-law  procedure  In  criminal 
cases.  Article  489  of  tbe  Code  of  Practice 
has  been  expressly  held  not  to  have  applica- 
tion in  criminal  cases.  They  are  the  growth 
of  Jurisprudence,  and  prior  to  the  adoption 
of  Act  No.  113  of  1896,  p.  162,  were  wholly 
dependent  upon  Jurisprudence.  That  statute 
has  brought  about  a  profound  modification. 
Whether  bills  conforming  to  Its  provisions 
need  to  recite  that  they  have  been  submit- 
ted, may  be  very  much  doubted,  since  such 
bills  are  supposed  to  be  prepared  in  the  pres- 
ence of  court  and  counsel.  Be  that,  howev^, 
as  It  may.  Tbe  court  need  not  In  this  case 
expr^  an  opinion  on  that  point,  since  tbe 
bills  In  this  case  are  sufficient  If  all  that 
part  of  them  emanating  from  the  attorney  of 
defendant  be  eliminated,  and  only  the  per 
curiam  of  the  Judge  and  the  stat^emt  of  facts 
taken  down  by  the  clerk  in  ttie  preeence  of 
tbe  court  and  of  the  district  attorney  be  re- 
tained and  considered.  Tbe  facts  takwi  down 
by  tbe  clerk,  and  tbe  per  curiam  of  the  Judge 
show  exactly  what  was  tbe  point  that  was 
ruled  upon  and  what  the  ruling  was;  and 
tbat  Is  all  that  this  court  needs  to  be  In- 
formed of  for  the  purpose  of  reviewing  tbe 
ruling. 

Four  wttnesses  testified  to  a  boatUa.  dsn- 
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ODstratlon.  The  Judge  says  he  did  not  bellere 
them,  because  other  witnesses  had  testified 
differently.  The  Judge  ought  to  hare  stated 
the  facts  testified  to  by  these  other  witnesses ; 
and  perhaps  In  all  cases  where  sereral  wit- 
nesses testify  to  an  overt  act  the  safer  course 
would  be  to  leave  the  Question  of  th^  credi- 
bility to  the  jury.  Fortunately,  In  this  case, 
the  court  Is  relieved  of  the  necessity  of  re- 
viewing the  ruling  on  the  question  of  hostile 
demonstration  vel  non.  because,  even  If  the 
ruling  was  correct,  there  Is  another  ground 
upon  which  the  verdict  must  be  set  aside. 

The  learned  counsel  for  defendant  contends 
that,  even  in  the  absence  of  proof  of  such 
demonstration,  the  evidence  of  threats  was 
admissible,  for  the  purpose  of  explaining  why 
It  was  that  the  defendant  on  the  evening  be- 
fore the  homicide  sought  to  borrow  a  shot- 
gnn;  that  the  evidence  of  this  attempt  to  bor- 
row a  shotgun  was  offered  by  the  state  for 
the  purpose  of  showing  malice ;  and  that  the 
evidence  of  tbreats  was  admissible  for  the 
pari)ose  of  rebutting  malice.  For  that  pur- 
pose the  evidence  was  admissible.  State  v. 
Pruett,  49  La.  Ann.  289,  21  South.  842. 

"Evidence  of  preparation  la  always  admissi- 
ble for  the  prosecution.  Evidence  to  explain 
It  Is  always  admissible  fOT  the  defense." 
Whart.  Crlm.  Efv.  763;  State  v.  Claire,  41 
Lft.  Ann.  191,  6  South.  129. 

The  verdict  and  judgment  are  set  aside, 
and  the  case  Is  remanded,  to  be  proceeded 
with  according  to  law. 


(118  La.) 
No.  18,745. 

STATE  V.  GALLO. 

(Supreme  Court  of  Louisiana.   Dec.  4,  1908.) 

WiTnBSS— IlCPEACHUENT. 

On  the  trial  of  defendant  for  murder,  a 
witness  for  the  state  bavins,  in  the  course  of 
his  examination,  stated  that  a  few  hours  before 
the  killing  the  deceased  bad  cursecl  the  mother 
and  sister  of  the  accused  in  the  latter's  presence, 
the  district  attorney  offered  to  prove,  for  the 
avowed  parpose  of  impeaching  the  credibility 
of  the  witness,  that  he  was  charged  on  affidavit 
as  being  an  accessory  before  the  fact  to  the 
crime  in  question,  and  the  court  admitted  the 
evidence  over  defendant's  objection,  held,  that 
the  state  cannot  thus  impeach  the  character  or 
credibility  of  a  witness  for  the  prosecution,  and 
that,  therefore,  the  verdict  and  sentence  should 
be  set  aside  and  the  case  remanded. 
(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  Jefferson;  Jerome 
Louis  Gaudet,  Judge. 

Jim  Gallo  was  convicted  <tf  monler,  and 
V4>eal8.  Reversed. 

Frederlds  AstbiHiy  BClddleton  and  Pimtlce 
ElllB  Bdrl^ttm,  for  appelUmt.  Walter  Gal- 
on, Atty.  Oen.,  and  Louis  Hmnann  Mamro, 
Jr.,  Dlst  Atty.  (Levis  Onion,  of  connsel),' 
for  the  State. 

LAND,  J.  Defendant  was  Indicted  for  the 
murder  of  Vatoone  Giovanni  on  March  26, 


1905,  was  tried  In  the  May  following,  was- 
found  guilty,  without  capital  punishment,  and 
was  sentenced  at  hard  labor  for  the  term  of 
his  natural  life.  Defendant  appealed,  and 
for  reversal  of  the  verdict  and  sentence  re* 
lies  on  a  number  of  bills  of  exception,  whlcb 
will  be  considered  so  far  as  may  be  found 
necessary  and  in  the  order  of  importance. 

Bill  No.  8. 

The  state  called  one  Peter  Busllachl  to 
the  stand,  and  the  witness  was  examined, 
(^ss-examlned,  and  re-examined.  On  one 
of  these  examinattons  the  witness  testified 
that  about  three  hours  before  the  shooting 
be  beard  a  violent  atiarrel  between  the  ac- 
cused and  the  deceased.  In  the  course  of 
I  which  the  deceased  cnreed  the  mother  and 
sister  of  the  accused.  Thereupon  the  dis- 
trict attorney  expressed  surprise  and  was 
pomltted  hy  the  court  to  lej  the  foundatkuk 
for  contradlctlii^  the  witness.  In  hla  an- 
swers the  witness  admitted  that  he  bad  previ- 
ously stated  to  the  district  attorn^  that  the 
deceased  and  the  accused  were  good  frloids, 
and  that  the  witnen  had  never  Icnown  than 
to  quarrel,  but  that  "he  had  forgotten  to 
tell  the  district  attxnmey  that  the  accused 
and  the  deceased  had  liad  a  QoarreL"  There- 
upon the  district  attoro^  attempted  to  im- 
peach the  witness  by  addng  him  if  he  waa 
not  charged  with  being  an  accessory  before 
Uie  fact  to  the  murder  in  question,  and 
offering  in  evidence  an  affidavit  made  (m  the 
day  before  the  trial  charging  the  witness 
as  an  accessory  to  the  crlm&  Defendant's 
counsel  objected  to  both  Questions  and  affida- 
vit offered  for  the  parpose  of  Impeadiinr 
the  witness.  We  infer  from  the  per  curiam 
of  the  Judge  tliat  the  question  was  ruled  out 
because  the  testimony  of  the  witness  was 
not  the  best  evidence  of  the  fact  sought  tO' 
be  elicited.  The  note  of  evidence,  however, 
states  that  the  objection  to  the  question  was 
overruled;  the  reasons  Assigned  being  as  fol- 
lows, viz.: 

"The  parpose  of  the  question  being  simply  t» 
Impeach  the  witness  on  the  stand." 

Th^  can  be  no  doubt,  bowevor,  that  the 
affidavit  was  offered  and  received  In  evi- 
dence for  the  purpose  of  Impeaching  the  credi- 
bility of  the  witness. 

In  State  v.  Vickers.  47  La.  Ann.  1674,  IS 
South.  639,  this  court  In  a  well-considered 
opinion,  citing  numerous  authorities,  held 
that  the  state  cannot  Impeach  witnesses  for 
the  prosecution,  and  that.  If  the  sole  effect 
of  an  Interrogation  Is  to  discredit  a  witness, 
such  evidence  is  not  admissible.  This  un- 
doubtedly Is  the  general  rule  of  law,  and,  as 
It  Is  admitted  that  the  sole  purpose  was  tx> 
directiy  impeach  tlie  credibility  of  the  wit- 
ness, it  is  unnecessary  to  consider  the  quee- 
tlon  of  indirect  Impeachment  resulting  from 
contradiction  other  witnesses.  It  is  pat- 
ent that  the  object  was  to  show  that  the 
witness  was  unworthy  of  belief,  because 
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charced  as  an  accesBory  to  the  same  murder. 

Wlgmore,  In  his  recent  phllosopblcat  woiic 
on  HTldence.  wbUe  analling  tb»  accepted 
reaaona  for  the  general  mle  that  "the  party 
Is  bound  by  his  witness  statements,"  says: 

"It  has  never  been  doubted  that  one  effect  of 
the  rule  is  to  exclude  evidence  of  the  witness* 
charactor.  This  much  Is  clearly  forbidden, 
whateTWpolIcy  wa  accept  aa  the  smport  of  the 
rule."  Wigmore  on  XMoeno^  toL  2,  p.  900. 

Counsel  representing  the  prosecution  cite 
State  T.  Magoon.  60  Vt  333,  and  State  v. 
Harrison,  66  Vt  623,  29  AU.  807,  44  Am.  St 
Rep.  864,  as  holding  that  the  general  rule 
that  a  party  cannot  Impeach  the  character 
of  his  own  witness  does  not  apply  to  the  state 
In  criminal  cases. 

We  are  not  prepared  to  overrule  our  own 
and  the  general  Jnrlsprudence  on  this  subject 
If  the  abolition  of  the  time-honored  rule  la 
desirable,  application  should  be  made  to  the 
legislative  department  of  the  government 

If  tbe  district  attorney,  knowing  that  be 
bad  caused  the  witness  to  be  charged  as  an 
accessory  to  the  crime,  used  him  for  the  pur- 
pose of  convicting  tbe  accused,  on  every  prtn- 
clple  of  fairness  be  should  not  be  permitted  to 
Impeach  the  credibility  of  the  witness  because 
a  part  of  his  testimony  was  favorable  to  the 
defendant  The  witness  admitted  that  he 
had  contradictory  statements,  and  there  the 
matter  should  have  ended.  Tbe  defendant 
relied  on  his  plea  of  self-defense,  and  his  tes- 
timony that  tbe  deceased  was  the  aggressor 
was  to  some  extent  corroborated  by  the  state- 
menta  of  the  witness  for  the  prosecution. 

We  regret  to  say  that  the  ruling  of  the  trial 
^dge  was  In  clear  conflict  with  the  Juris- 
prudence (tf  this  state,  and  bis  error  necessi- 
tates a  reversal  of  tbe  verdict  and  sentence. 
We  take  this  occasion  to  Kmark  that  it  Is  a 
safe  mle  for  trial  judges  to  glre  the  prisoner 
the  benefit  of  the  doubt  on  all  disputed  qaes- 
tions  of  law  arising  during  tbe  progress  of 
tbe  trlaL 

Bill  No.  1. 

A  plank  pierced  with  a  bullet  hole  was  be- 
fore tbe  Jury,  subject  to  their  Inspection, 
and  the  Jurors  were  capable  of  forming  their 
own  opinion  as  to  the  coturse  of  tbe  bullet; 
yet  a  nonexpert  was  called  by  the  prosecution 
to  give  his  opinion  as  to  the  position  in  which 
tbe  person  firing  the  shot  must  have  stood. 
Defendant  objected  to  the  testimony,  and  we 
think  that  It  should  have  been  excluded,  but 
are  not  prepared  to  say  that  the  error  was 
prejudicial  to  the  accused. 

Bin  No.  2. 

This  exception  was  token  to  a  side  remark, 
made  by  tbe  Judge  to  tbe  sheriff  in  the  pres- 
ence of  the  jury,  tending  to  refiect  on  the 
nationality  of  the  accused.  The  ju^e  states 
that  tbe  remark  was  not  Intended  for  the 
Jury,  and  he  doubts  whether  It  was  heard  by 
the  monbers  of  tbe  Jury.   His  per  curiam 


shows  tbat  be  cbarged  flie  Jniy  to  disregard 
such  remarks,  and  not  to  permit  tbem  to  prej- 
ndice  tbe  accused.  Tba  Incident  waa  nn- 
fortnnate,  to  say  tbe  least  of  it ;  but,  as  tbe 
judge  realised  his  error  and  endeaTored  to 
efface  Its  effect.  If  any,  on  the  jury,  we  have 
no  reason  to  believe  that  tt  will  be  rqteated 
on  another  trial. 

Bills  No.  4  and  Na  6. 

These  en^itkHiB  r^te  to  testimoiir  elicit- 
ed on  objection  made  as  stated  in  MU  Na  8. 
and  need  not  be  considered. 

Bill  No.  6. 

This  exertion  was  tak«i  to  the  refusal  of 
the  judge  to  permit  evidence  tending  to  abow 
the  bad  character  of  tbe  deceased  for  peace 
and  quiet  Tbe  Judge  asslgna  aa  a  reason 
that  there  was  no  snffltdoit  evidence  to  prova 
an  overt  act  w  Uie  part  of  the  deceased  at 
the  time  of  the  bomiolde.  In  his  per  cor  lam 
tbe  Jndge  states  that  thwe  was  no  inroof  of 
an  overt  act  beyond  the  testimony  of  the  ac- 
cused, which  was  contradicted  by  all  the 
pbyslcal  facts  surrounding  the  homidd&  Aa 
the  case  will  be  tried  again,  no  useful  pur- 
pose wonld  be  siri»served  1^  reviewing  the 
evldmca  See  State  v.  Golden,  113  Ia.  791, 
87  South.  767,  as  to  the  role  of  law  in  aoGh 
cases  and  Its  limitations. 

Bill  No.  7. 

This  exception  waa  taken  to  the  following 
remarks  of  the  district  attorney  In  hla  argn- 
meat  to  the  Jury : 

"I  have  Investigated  tlie  ease  th(«onglily,  and 
I  tell  you  that  J&n  Oallo  Is  gollty  vi  murder." 

It  appears  that  tbe  district  attorney  had 
testified  as  a  witness  as  to  Investigations 
made  by  him,  and  expressed  bis  belief  of  tbe 
guilt  of  the  accused  as  arising  from  such  In- 
vestigations. The  prosecuting  officer  has  the 
right  to  press  upon  the  jury  any  view  of  the 
case  arising  from  the  evidence.  Stote  v. 
Johnson,  48  La.  Ann.  87.  19  South.  213. 
There  is  no  merit  in  this  bill. 

It  is  therefore  ordered  that  the  verdict 
and  sentence  appealed  from  be  annulled, 
avoided,  and  reversed,  and  that  tbia  case  be 
remanded  for  further  proceedings  aocordf 
lug  to  law. 


REGAN  V.  STATB. 

(Supreme  Court  of  Mississippi.   Feb.  12,  1906.) 

1.  CaiHinAL  Law— Appeal  —  Trial  Court's 

DiBOBETIOK— GSAItai  OV  VSNXJE. 

The  denial  of  a  change  of  venue  will  not 
be  reversed  on  app^,  unless  it  clearlj  appears 
that  the  trial  court  abused  its  discretion. 

[Bd.  Note. — For  cases  In  point  see  vol.  15, 
Cent  Dig.  Orhnlnal  Law,  |  3044.] 

2.  Same— Habmi^ebs  Ebbob— Faii.ubx  to  Bx- 

HAUST  PEBEUPTOBY  CnALLENQEa. 

A  conviction  will  not  be  reversed  for  er- 
roneous denial  of  a  change  of  venue,  whwe  ac- 
cused did  not  exhaust  his  peremptory  diallenges. 
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S.  SAja  —   InsTBucnozis   —  RBAaONAIir.B 
Doubt. 

On  a  proMcntion  tor  mnrdn',  there  was  no 
error  in  refnsinc  an  instruction  that  the  Jury 
micht  conscientiously  IwlieTe  defendant  guilty, 
yet  might  not  believe  it  beyond  a  reasonable 
doubt,  and  that  in  snch  caae  they  should  ac- 
quit. 

VtBA.  Nota^Fw  casai  in  point,  na  voL  1^ 
Gent.  Dig.  Orimiaa!  Law,  {  1916J 

4.  HoHzoiDB— IrnnvonoiiB. 

On  a  prosecution  for  murder,  tlie  court 
refused  an  instmction  that.  If  deceased  admitted 
to  defendant  that  be  had  threatened  to  klU  him, 
accompanying  tlie  words  with  a  movonent  ahow- 
ing  an  intention  to  leap  upon  defendant  and  to 
draw  a  deadly  weapon,  defendant  had  a  right 
to  act  at  once  In  self-defense,  even  if  It  after- 
wards appeared  that  deceased  had  no  deadly 
weapon,  and  that  if  the  Jury  believed  that  de- 
fendant shot  deceased  in  the  back  under  such 
state  of  facts,  and  after  they  had  been  scuffling 
and  while  deceased  was  turning  to  run  or  was 
actually  mnnlnr,  delilieration  was  not  predica- 
ble  of  defendant,  and  that  they  should  acquit, 
though  they  believed  that  defendant  shot  de- 
ceased in  the  back  while  he  was  turning  to  run 
or  actually  running.  Beld,  that  the  instruction 
was  properly  refused,  since  the  Instruction  omit- 
ted the  feature  that  the  overt  acts  might  reason- 
ably induce  and  did  Induce  the  belief  of  danger 
and  great  bodily  harm. 

5.  Sake. 

Where,  on  a  prosecution  for  murder,  ac- 
cused testified  that  he  thought  his  life  was  in 
danger  from  a  pistol  about  to  be  drawn  and 
that  lie  shot  In  self-defense,  it  was  proper  to 
modify  a  requested  instruction  that,  if  deceased 
by  conduct  and  gesture  manifested  a  purpose  to 
kill  defendant,  tliey  should  acquit  him,  by  in- 
serting the  condition  that  defendant  most  have 
shot  by  reason  of  the  belief  engendwed  In  his 
mind  that  bla  life  was  In  danger. 

Where,  on  a  prosecution  tor  murder.  It  ap- 
peared that  deceased  was  shot  In  the  back,  and 
defendant  requested  an  instruction  that  if  de- 
ceased threatened  to  kill  defendant,  accompany- 
ing the  threat  by  a  movement  and  showing  a 
purpose  to  draw  a  deadly  weapon,  and  defend- 
ant believed  that  Ida  Uf e  was  in  peril,  he  had 
a  right  to  act  at  once,  even  though  defendant 
shot  deceased  In  the  back  after  they  had  been 
scuffling  and  while  deceased  was  turning  to  run 
and  was  actually  running.  It  was  proper  to  mod- 
ify the  Instnietion  by  inserting  tbe  proviso  that 
under  the  circumstances  defendant  bad  reason- 
able grounds  to  believe  and  did  believe  that  It 
was  necessary  to  shoot  deceased  in  the  back  in 
order  to  protect  himself  from  bodily  harm. 
7.  Cbiminal  Law— Appkai/— Revmw— Quaa- 
Tion  Mot  Baisxd  Below— Abo  oubnt  or 

COTJNSBL. 

A  conviction  will  not  be  reversed  for  Ian* 
gnage  of  the  dlatilct  attorney  in  argnment  to 
the  Jury,  where  no  objection  waa  made  at  the 

time. 

[Ed.  Note. — For  cases  In  point,  see  voL  18. 
Cent.  Dig.  Criminal  Law,  I  2645.] 

Appeal  from  Circuit  Court.  Claiborne  Coun- 
ty; O.  W.  Catchings,  Jndge. 

J.  E.  Regan  waa  ccmvlcted  of  murder,  and 
he  aiqieate.  ^OrmeA. 

Tbe  action  ot  tbe  court  bi  refoalng  to  grant 
a  change  of  Teniie  is  asalgned  aa  errcw.  The 
record  sbon  tbat  the  oonrt  examined  a  large 
number  of  wltnesna  on  ttOm  particnlar  point, 
and  after  bearing  theUr  testimony  exerciaed 
ble  jjndlclal  discretion  and  OTermled  the  mo- 
tion for  (Aanga  of  Tenira. 


The  action  of  tbe  court  la  also  assigned  as 
error  In  refusing  the  following  Instructlona, 
among  a  large  numb«  asked  by  tbe  appel- 
lant: "(10)  The  court  Instructs  the  jnry 
for  defendant  tbat  If  they  believe  from 
tbe  evidence  tliat  when  Moody  met  Began  at 
Anderson's  old  store  be  stopped  bis  horse; 
tbat  Regan  walked  around  to  bis  side  and 
asked  bim  If  he  bad  called  him  a  son  of  a 
bitch  and  bad  said  tbat  be  (Moody)  Intended 
to  kill  him  (Regan) ;  and  tbat  thereupon 
Moody  Immediately  answered.  Tea,  you 
damned  son  of  a  biteb,  I  intend  to  kill  you,* 
and  accompanied  such  reply  with  a  movement 
showing  purpose  to  leap  from  his  horse  on 
Regan,  and  made  a  motion  of  his  band  as 
11  to  draw  a  deadly  weapon— then  Regan  had 
a  right  to  act  at  once  in  self -defense,  even  If 
It  afterwards  appeared  tbat  Moody  bad  no 
deadly  weapon  on  his  person.  If  tbey  further 
believe  from  the  evidence  tbat  Regan  shot 
Moody  In  tbe  bach  under  such  state  of  facta, 
and  after  tb^  bad  been  scafflUig,  while 
Moody  waa  turning  to  run  or  was  actually 
running,  deliberation  is  not.  In  the  nature  odE 
things,  predicable  of  Regan  In  such  a  situa- 
tion, and  tbey  should  acquit  R^an,  even 
though  tli^  believe  from  the  evidence  Regan 
allot  Moody  In  the  back  while  he  was  turning 
to  run  or  was  actually  running.  *  •  « 
(18)  The  court  Instructs  the  Jury  that  they 
may  consdentloualy  believe  tbat  Regan  is 
guilty,  yet  may  not  believe  it  beyond  a  rea- 
sonable doubt;  and  if  tbey  do  not  beUeve 
from  tbe  erldrace  b^md  a  reasonable  doubt 
tb^  should  acquit,  notwithstanding  thc^  con- 
sdentloualy believe  blm  guilty  aside  from  the 
evidence." 

The  action  of  the  trial  court  In  modifyli« 
tbe  following  Instmctlon  asked  by  defendant 
la  also  assigned  as  error,  tbe  modiflcationB 
being  indicated  by  the  italics:  "(9)  Tbe 
court  instructs  the  Jury  for  defendant  that, 
if  th^  beliere  from  tbe  evidence  Moody  bad 
made  ttireats  and  proration  indicating  a 
purpose  to  commit  an  assanit  upon  Began, 
with  Intent  to  kill  bim  or  to  do  blm  some 
great  bodily  barm,  or  If  tb^  believe  from  the 
evidence  Moody  and  Shannon  bad  been  con- 
spiring together  for  ancb  purpose,  and,  bav- 
li^  d(me  so,  either  <Hie  of  than  made  threats 
manifesting  a  purpose  to  commit  an  assault 
apon  R^n  with  intent  to  kill  him  or  to  do 
to  blm  smne  great  bodily  bans,  and  that  part 
of  such  threats  had  been  communicated  to 
Began  and  part  bad  not,  thai  R^m  bada  law- 
ful right  to  arm  blmself  in  anticipation  of  such 
assault ;  and  If  th^  farth«  believe  from  tbe 
evidence  that  he  and  Shannon  had  entered 
xtfitm  a  common  purpose  to  klU  Regan  or  to  do 
blm  some  great  bodily  barm,  and  that  tbey 
met  tn  Smith's  store  obtained  and  prepared 
cartridges,  and  secured  deadly  weapons  wltb 
such  design,  and  tiiat  such  pr^arations  were 
made  known  to  Began,  then  Began  was  not 
bound,  whm  he  and  Moody  met,  to  wait  until 
Moody  got  upon  equal  terms  wltb  himself 
before  be  could  lawfully  slay  blm.  If,  than, 
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*J»  ivrj  beliers  from  the  evidence  tbat  Moody 
and  Sliannon  bad  an  altercation  with  Regan 
In  the  morning;  that  they  went  to  Smith's 
store,  got  a  shotgun  or  other  deadly  weapon, 
cut  cartridges  and  put  them  in  a  breech-load- 
ing shotgun,  placed  such  gun  on  the  counter, 
and  declared  a  purpose  to  kill  Regan  or  do 
him  some  great  bodily  harm ;  that  afterwards 
in  the  evening  of  the  same  day  Regan  and 
Moody  met,  on  the  walk  leading  from  Regan's 
residence  towards  the  d^>ot;  tbat  Regan 
asked  Moody  why  he  was  cursing  him  and 
threatening  to  kill  him,  and  that  Moody  then 
reiterated  a  purpose  so  to  do,  at  the  same 
time  manifesting  a  purpose  by  conduct  and 
gesture  so  to  do,  or  apparently  manifested 
such  purpose  the  same  then  being  Immlnoit 
and  Impending,  or  apparratly  so  to  Began; 
and  that  by  reason  of  the  belief  engendered 
in  Regan*»  mind  that  hia  life  was  in  danger, 
and  to  defend  himtelf,  he  ahot  and  killed  the 
deoeated — then  they  should  acquit  R^n, 
«ven  though  they  believe  from  the  evidence 
Moody  actually  had  no  deadly  weapon  of  any 
kind  on  his  person.  •  •  •  (14)  The 
court  Instructs  the  Jury  tot  defendant  that  if 
they  believe  from  the  evidence  tbat  when 
Moody  met  R^an  at  Anderson's  old  store  he 
stopped  his  horse;  that  Regan  walked  aroxmd 
to  his  side  and  asked  him  If  be  had  called 
him  a  son  of  a  bitch,  and  had  said  that  he 
(Moody)  Intended  to  kill  him  (Regan) ;  and 
that  thereupon  Moody  Immediately  answered, 
'Yes,  you  damned  son  of  a  bitch,  I  Intend  to 
kill  yon,'  and  accompanied  such  reply  with 
a  movement  showing  purpose  to  leap  from  his 
horse  upon  Regan,  and  made  a  motion  of 
his  hand  as  If  to  draw  a  deadly  weapon,  and 
did  actually  so  leap  from  bis  horse,  tlien  Re- 
gan had  a  right  to  act  at  once.  If,  circum- 
stanced as  he  was,  the  Jury  believe  from  the 
evidence  be  had  reasonable  grounds  to  believe 
and  did  believe  that  bis  life  was  In  peril  or 
he  was  In  peril  of  great  bodily  harm,  even  If 
it  afterwards  appeared  tbat  Moody  had  no 
deadly  weapon  on  his  person,  and  even  If  they 
further  believe  from  the  evidence  that  Regan 
shot  Moody  in  the  back  after  they  had  been 
scuffling,  while  he  was  turning  to  run  and 
was  actually  running,  provided  they  further 
believe  from  the  evidence  tfuit  under  the  dr- 
cumstancee  Regan  Jiad  reasonable  grounds  to 
believe  and  did  believe  that  it  loas  necessary 
to  so  shoot  Moody  in  the  back  to  protect  him- 
self from  great  bodily  harm." 

Tbe  presumption  always  Indulged  in  favor 
of  the  correctness  of  the  ruling  of  the  trial 
court  Is  greatly  strengthened  by  the  fact  that 
defendant  seems  to  have  secured  a  fair  and 
impartial  jury,  since  be  did  not  exhaust  his 
peremptory  challenges;  only  11  being  used. 
Joyce  V.  Com.,  78  Va.  287;  Waller  v.  Com.,  84 
Va,  492,  6  S.  B.  364:  Frank  v.  Avery,  21  Wis. 
168;  State  v.  Reno.  41  Kan.  674.  21  Pac.  803. 


J.  McC.  Martin,  for  appellant.  R.  T. 
Fletcher,  Asst  Atty.  Oen.,  for  the  State. 

OALHOON,  J.  We  do  not  think  there  was 
such  an  abuse  of  discretion  In  refusing  a 
change  of  venue  as  warrants  tbe  Intervention 
of  this  court  Bishop  v.  State,  62  Miss.  390; 
Dlllard  v.  State,  68  Miss.  368.  If  tbere  was 
error,  we  should  not  interfere,  wb^e,  u 
here,  appellant  did  not  exhaust  his  peremp- 
tory challenges.  See  the  authorities  cited  in 
the  brief  of  the  Assistant  Attorney  General 
on  this  point  * 

Appellant  seems  to  bave  bad  a  perfectly 
fair  trial,  and  hia  defense  was  conducted  by 
his  counsel  wltb  very  great  ability.  He  bad 
every  principle  of  law  to  which  he  wu  en- 
titled embodied  In  the  instructionB  gtv«n  br 
tbe  court.  His  tblrteoith  Instmctlon  wo 
properly  refused.  Others  of  them  gave  blm 
tbe  full  benefit  of  any  reasonable  doubt 
This  does  no  more,  and  was  unnecessary,  and 
is  a  useless  refinement  Belief  In  a  charge 
implies  consclentloaB  belief,  and  the  Jury 
were  repeatedly  told  to  aCQUlt  unless  aatls- 
fled  of  his  guilt  b^fsid  evwy  reasonable 
doubt  This  Is  CTougb,  and  carries  with  it 
the  idea  that  they  might  believe  him  guilty, 
and  yet  should  acquit  unless  the?  believed 
It — equal  to  "eonsclentlouBly"  believed  It — 
beyond  reasonable  doubt  The  tenth  Instruc- 
tion was  properly  refused.  It  omits  the  vital 
feature  that  the  overt  acts  might  reasonably 
Induce,  and  did  Induce,  the  belief  of  danger 
of  death  or  great  bodily  barm  then  about  to  be 
done  the  accused.  It  directs  this  oouclnsion  as 
matter  of  law,  without  reference  to  belief  or 
what  the  Jury  might  conclude  from  the  facts 
shown.  The  modification  of  the  ninth  In- 
struction is  quite  clearly  not  reversible  error 
in  this  case,  as  tbe  question,  if  there  was  a 
question,  was  one  of  danger  of  life  from  a 
pistol  about  to  be  drawn,  and  the  accused 
testified  that  be  thought  his  life  was  in  danger 
and  shot  to  save  It  The  modification  of 
tbe  fourteenth  charge  cannot  properly  be 
complained  of.  The  body  of  it  was  to  ex- 
onerate Regan  for  shooting  deceased  "in  tlie 
back,"  and  tlie  court  Interposed  the  proviso 
tliat  be  bad  grounds  to  believe,  and  did  be- 
lieve, it  was  necessary  to  sboot  blm  In  tiie 
bat^  "to  protect  himself  from  great  bodily 
harm.**  ThiA  assumes  no  ftict  not  aasnmed 
by  the  charge  as  crffered. 

This  case  will  not  be  reversed  because  of 
the  language  of  tbe  district  attorney  used  In 
argument  No  objection  was  made  at  the 
time  It  was  used.  Powers  t.  State,  88  Hiss. 
691,  86  South.  8;  Oaitwrlgbt  .r.  States  71 
Misa  82,  14  South.  526.  Tbe  eridenoe  Tery 
amply  sustains  tbe  verdict 

Affirmed. 
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BUTLER  V.  STATE. 
(Sapreme  Court  of  MiBsissippi.  F^.  12,  1906.) 

1.  Cbimihai-  hAvr  —  Oaxnat  or  YmKU»  — 
LocAi.  Pbjcjudice. 

The  aicitement  In  the  village  where  a 
murder  was  committed,  where  it  was  neither 
widespread  nor  of  long  duration,  and  ■nbeided 
before  the  trial  of  the  aoeuMd.  Is  not  ground 
for  a  change  of  venue. 

[Ed.  Note.— For  caaw  In  oolnt,  see  voL  14, 
Cent  Dig.  Criminal  Law,  I  243.] 

2.  Samb— Intoxication  or  accusbd. 

The  criminality  of  a  murder  is  not  lesaened 
by  the  partial  intoxication  of  the  murderer. 

[Bd.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {|  63-7ai 

8.  8Ain:--AFPBAl>—BECOBD. 

Where  the  only  reference  to  alleged  remarks 
of  the  district  attorney  and  the  conduct  of  the 
andience  in  applauding  his  speech  were  in  the 
assignments  of  error  and  brief  of  counsel,  no 
question  was  presented  for  review  on  appeaL 

[Ed.  Note. — For  cases  in  poinL  see  vol.  16, 
Coit.  Dig.  Criminal  Law,  i  2029.] 

Appeal  from  Circuit  Ooart.  Tallahatchie 
Connly;  Sam  G.  Cook,  Judge. 

Henry  Butler  wm  convicted  of  murder, 
and  appeals.  Affirmed. 

The  evidence  shows  that  he  attacked  the 
deceased  without  warning  and  stabbed  him 
before  the  deceased  could  escape  ot  offer 
any  resistance  to  bis  attack.  His  defense 
was  temporary  Insanity  caused  by  the  excess- 
ive use  of  intoxicants,  and  be  testified  to 
a  quarrel  which  be  had  had  with  the  de- 
ceased some  time  before  the  killing.  At  the 
trial  In  the  court  below  the  defendant  made 
application  for  a  change  of  renue.  allegliUE 
that  the  excitement  was  so  great  and  feeling 
M  high  as  to  prevent  his  receiving  a  fair 
trial,  but  offered  no  affidavits  to  this  effect 
as  required  by  statute.  The  court  after 
taking  proot  declined  to  grant  the  change  of 
venne.  The  defendant  assigned  as  error  on 
appeal  the  alleged  remarks  of  the  district 
attorney  and  the  conduct  of  the  audience  in 
applauding  his  speech  as  having  effect  on  the 
verdict  of  the  jury.  The  record,  however, 
contains  no  reference  to  the  remarks  of  the 
district  attorney  or  to  the  applause  by  the 
andloice.  The  only  reference  made  any- 
where is  in  the  assignment  of  error  and  brief 
of  counsel  for  ai^llant 

H,  B.  Grace,  for  appellant  R.  V.  Fletcher, 
AsBt  Atty.  Gen.,  for  tbe  Stat& 

TRULY,  J.  We  have  given  every  assign- 
ment of  error  that  patient  and  careful  oon- 
sideratlon  which  the  gravity  of  the  case  de- 
manded. We  are  constrained  to  say  that  not 
only  la  there  no  error  of  law  In  the  record, 
but  that  the  appellant  was  granted  llie  most 
liberal  Interpretation  of  the  law  applicable 
to  the  tacts  of  the  case. 

Tbe  appUcati(m  for  change  of  Tenue  was 
pnqimrly  denied.  The  record  Is  barren  of 
any  proof  showing  any  prejudice  or  ill  will 
towards  tbe  appellant  or  any  prejudgment 


of  his  case  In  the  public  mind.  Tbe  excite- 
ment in  the  Tillage  when  tbe  offense  was 
committed  was  only  the  Indignation  natural- 
ly aroused  In  any  commimlty  by  the  commts- 
Aoa  of  an  Atrodons  crime;  hut  tma  excite- 
ment was  neittier  widespread  nor  of  long 
duration,  and  after  it  snbsidea  the  public 
awaited  calmly  the  decision  at  the  courts. 

None  of  the  exceptions  reserved  dnrlns  the 
taking  of  testimony  are  of  sufficioit  l^al 
importance  to  even  require  statement  The 
appellants  own  story  showed  conclusively 
that  he  waa  gaitty  of  a  wanton,  cruel,  and 
unprovoked  murder — an  Innocent  man,  un- 
armed ai^  unsuspecting,  killed  in  bis  own 
XOace  <^  business  in  a  fit  of  drunken  anger. 
"It  is  to  be  lamented  that  partial  intoxlca- 
tKm  opcaied  and  led  the  way  to  the  commls- 
eUm  of  tbe  horrid  oime  at  mnrder;  but  tbe 
criminality  of  the  act  Is  not  lessened  by 
that  fact"  Gordon  v.  Stats  (Miss.)  2»  South. 
628. 

Instructions  covering  every  possible  phase 
of  the  case  and  tJiose  atatlng  tbe  law  vpllca- 
ble  to  tbe  defoue  of  Insanity  superinduced 
try  protracted  drunkenness  were  given  in 
bebalf  oC  tbe  appellant  with  tbe  utmost  liber- 
ality. 

Tbe  asslgnmaitB  of  error  baaed  upon  tbe 
alleged  remarks  of  tbe  district  attorney  and 
tin  ctmduct  of  tbe  audience  are  made  known 
to  ufl  in  no  manner  recognised  by  tbe  law. 
No  record  ever  prttonted  to  this  court  was 
miwe  tree  of  error;  few  crimes  more  devoid 
of  any  element  ot  exeaae  m  Justiflcatioau 

Affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  SCHULTZ. 
(Supreme  Court  of  Mississippi.  Feb.  12,  190a) 

1.  Bajlboadb  ~  Injubies  to  Pbbsons  Nbab 
Tback— Explosion  or  Tobpedo. 

A  railroad  company  is  liable  for  injuries  to 
a  pedestrian  on  a  public  highway  rnnning 
parallel  with  the  railroad  owing  to  the  fx- 
plOBion  by  a  train  of  a  torpedo  placed  on  the 
track  contrary  to  tbe  rules  of  the  company. 

2.  Appeal  —  Review  —  Sufficiency  of  Bvi- 
nxitcn. 

A  verdict  will  not  be  disturbed  on  appeal, 
as  not  supported  by  tbe  evidence,  unless  it  dear- 
ly appears  from  tne  record  that  such  la  the  case. 

Appeal  from  Circuit  Court  Tallahatchie 
County ;  Sam  C.  Cook,  Judge. 

Action  by  Willie  Schultz,  by  his  next  friend, 
Emma  Schultz,  against  the  Illinois  Central 
Railroad  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Re- 
versed. 

Willie  SchuItB,  a  minor  13  years  of  age, 
brought  suit  by  bis  mother  and  next  friend, 
Emma  Schultz,  against  the  Illinois  Central 
Railroad  Company  for  injuries  to  bis  person. 
The  trial  resulted  In  a  verdict  and  a  Jud^ent 
thereon  In  favor  of  the  plaintiff,  and  the  rail- 
road company  appeala.  A  train  of  Uie  ap- 
pellant comitany  had  been  wrecked  at  the 
village  of  Oakland,  and  it  became  necessary 
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to  clear  the  main  track  of  the  wreckage  and 
cars  wblcb  had  become  derailed.  In  order  to 
restore  the  track  to  proper  condition  for 
trav^  1?he  wret&lng  train  had  been  ordered 
to  this  point  and  had  been  at  vrork.  To 
guard  agalnat  collision  with  othra  traing,  a 
flagman  waa  sent  out  to  warn  sontb-bound 
approaching  trains*  and  a  t(»pedo  was  also 
placed  on  the  track  about  1,000  feet  north  of 
the  point  where  the  wred:  was  being  cleared 
away.  The  torpedo  was  admittedly  a  danger- 
ous exploalTe,  and  was  for  the  purpose,  when 
exploded  by  being  run  over  by  an  approach- 
ing engine,  of  serving  as  a  warning  of  danger. 
At  the  time  of  the  accident  the  main  tra<^ 
had  been  placed  in  proper  condition  for 
travel  but  the  wreckage  bad  not  all  been 
cleared  away.  Willie  Bchultx  was  going 
north  from  the  station  to  his  work,  walking 
along  the  public  road  near  the  railroad 
track.  A,  north-boand  train,  after  passing 
the  poUit  from  which  the  wreckage  had  been 
removed,  exploded  the  torpedo,  and  by  eucb 
explosion  injured  the  appellee,  who  was 
walkliv  near  the  ixadt.  It  is  not  controvert- 
ed that  it  Is  a  Tl<datlon  of  the  rules  of  the 
railroad  company  to  place  a  torpedo  In  close 
proximity  to  a  bnUdlng  or  pnbUc  thorough- 
fare, and  It  Is  on  this  proposition  that  the 
appellee^s  suit  is  broiu^t,  alleging  that  the 
Injuries  received  by  him  were  dae  to  the 
negligence  of  the  employes  of  the  railroad 
company  in  pladiv  the  explosive  near  the 
bl^nray.  The  conteatlon  of  the  appellant 
la  that  the  appellee  was  trespassing  by  walk- 
ing, not  on  a  public  highway,  but  on  or  near 
the  roadbed  <tf  the  railroad  company,  and 
was  injured  vrithout  negligence  on  the  part 
of  Its  employAL 

Mayes  &  Longstreet  for  appellant  Dlnklns 
ft  Caldwell,  tor  appellee. 

TBULT.  J.  If  the  appellee's  story  be  true, 
the  torpedo,  the  plosion  of  which  caused 
the  injury,  was  placed  near  a  public  highway 
running  parallel  with  the  railroad,  and  he. 
while  on  such  highway,  lawfully  enji^Uw 
the  privllegea  of  a  pedestrian,  was  injured 
without  negligence  on  his  part  It  is  con- 
clnaivcOy  shown  that  it  would  be  a  violation 
of  the  rules  of  the  railroad  company,  on  ac- 
count of  the  known  danger  of  the  o^loslve 
used,  to  place  a  torpedo  in  close  proximity 
to  a  bnlldlitf  <a  public  thoroughfare.  It  Is 
contended  by  the  appellant  that  the  torpedo 
was  placed  on  the  track  at  a  point  distant 
from  any  highway  or  building,  and  that  the 
apiiellee.  when  Injured,  was  a  treHpasser  or 
licensee,  walking  within  a  few  feet  of  Its 
roadbed,  and  was  injured  irithout  negligence 
on  the  part  of  the  appellant  or  Its  empIoy6& 

If  the  story  of  the  appellee  be  trnOi  and 
the  torpedo  was  wrongfully  placed  within 
the  prescribed  distance  of  a  highway  and 
negligently  exploded,  the  legal  liability  of  the 
railroad  company  is  unquestionable.  Coun- 
sel for  the  appellant  do  not  seek  to  controvert 
this  pn^KWltifm.  Their  contention  Is  that  the 


appellant's  statement  of  the  case  la  sustained 
by  the  proof,  and  that  tbB  verdict  for  appel- 
lee was  not  justified  by  the  evidence.  If 
this  be  true,  a  different  legal  proposition 
mi^t  control.  But  In  the  amdltkm  of  this 
record  we  are  unable  to  say,  with  that  de- 
gree of  certelnty  requialte  to  aQthmlie  us  to 
reverse  a  finding  of  fact  by  a  jury,  that  the 
condoalon  in  the  Instant  case  la  without  the 
siqiport  of  evidence.  The  record  throogliont 
contains  r^«ated  references  to  a  ^agram  or 
map  which  waa  presumably  used  on  the  trial 
and  by  which  Uie  actors  and  places  vrere 
located.  But  no  such  map  la  In  ttie  record, 
and  the  references  to  persons  and  to  localitiea 
are  so  vaguely  stated,  and  tbef  ottianrlae 
appett  so  indefinite,  that  we  are  unable  to 
substitute  our  own  judgment  upon  the  facte 
fw  that  of  the  jury,  and  declare  that  the 
verdict  Is  manifestly  vnong.  Therefcne.  un- 
der the  gmeral  rule,  we  must  treat  the  find- 
ing of  the  jury  as  correct  For  this  rea- 
son, and  without  any  reference  to  the  propo- 
sitions of  law  steted  by  oounsd  for  appel- 
lant we  affirm  the  judgment 
Affirmed. 


WILLIAMS  V.  STATB. 
(Sapreme  Ooart  of  Iflssissippi.  Vtb.  V,  190&) 

WiTNESeXB   —    OBOSS-ExAUI  NATION    Of  AC- 
CU8BD. 

Where  accused  elected  to  become  a  witneM 
in  bis  own  behalt  he  thereby  became  subject  to 
Impeachment  on  cross-examination  by  ptoof  of 
previoos  convictions  of  crimes  or  misaemeanorB, 
as  prorided  by  Code  1892,  »  1748.  1746. 

[Kd.  Note. — ^Tor  eases  in  point,  see  voL  60, 
Cent  Dig.  Witnesses.  1 1147.] 

Appeal  from  Circuit  Court  Grenada  Coun- 
ty; J.  T.  Durm,  Judge. 

Scott  Williams  was  convicted  of  murder, 
and  be  appeala  Afllrmed. 

On  the  trial  of  the  case  in  the  conrt  below 
the  state's  attorney,  upon  the  cross-examina- 
tion of  the  defendant  asked  him  the  follow- 
ing question:  "Have  you  ever  been  convicted 
of  any  crime?"  The  action  of  the  court  in 
permitting  this  question  and  the  affirmative 
answer  thereto  to  go  to  the  Jury  over  the  ob- 
jection of  the  defendant  is  assigned  as  error. 
There  were  no  eyewitnesBes  to  the  killing 
CTC^t  the  defendant  himself.  The  jury  de- 
clined to  acc^t  his  story  of  the  killing,  it 
being  entirely  Incoosistent  with  the  physical 
facts,  the  location  of  the  fatal  wound  in  the 
ba(^  of  the  bead,  and  with  the  testimony  of 
one  witness  who  bad  left  the  room  In  which 
the  killing  occurred  only  a  moment  before  the 
fatal  shot  was  fired,  and  who  was  in  the  ad 
joining  room  when  the  tragedy  occurred. 

S.  B.  Williams,  for  appellant  B.  Y.  Fletch- 
er, Aast  Atty.  Oen..  for  the  State. 

TBULT,  X.  The  assignment  of  wror  based 
upon  the  croB8-»amlnatI<m  of  the  appellant 
is  untenable.  The  accused  Is  by  stetute  made 
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a  competent  wltneBS  in  his  own  behalf  in  any 
prosecatiou  for  oime  against  him.  The 
privilege  Is  granted  him  of  becoming  a  wit* 
ness  If  he  shall  so  decide:  hot  if  be  does, 
he  assumes  all  the  Inddents  of  the  posltlra 
of  witness.  Mackmasters  t.  States  88  Mlas. 
1,  80  South.  802.  One  of  the  inddents  of  the 
poBitloii  of  witness  la  the  right  of  the  oppos- 
ing side  to  Impeach  his  credibility  by  prorlng 
a  prerlons  conviction  of  ai^^  crhne.  Sec- 
tions 1743,  1746,  Cods  1882.  The  fact  that 
the  witness  Is  the  defendant  testifying  in 
his  own  behalf  does  not  change  the  rule. 
Lewis  T.  State.  8S  Miss.  86.  87  South.  497. 
It  was,  therefore^  not  error  to  permit  the 
district  attorney,  on  cross-examination  of  the 
appellant,  to  elicit  the  fact  that  he  had  pre- 
Tlonely  been  convicted  of  a  crime,  evea  though 
simply  a  misdemeanor.  Helm  r.  State,  67 
Miss.  562,  7  South.  487.  All  the  other  asslgn- 
moits  of  error  are  so  palpably  without 
legal  merit  as  to  require  no  discussion. 

We  decline  to  disturb  the  verdict  on  the 
facts.  The  testimony  of  the  state's  witness, 
strongly  corroborated  by  the  admitted  at- 
tendant circumstances,  demonstrates  to  a 
moral  certainty  that  the  bomldde  was  a 
deliberate  assassination.  Appellants  story 
was  so  unreasonable  In  Itself,  and  at  snch 
utter  variance  with  the  proven  physical  facts, 
as  to  carry  Its  refutation  with  its  statement 

Affirmed. 


RAMONEDA  BRO&  v.  L0OGIN8. 
(Snprone  Court  of  Bllsslsrippl.  Feb.  S,  1906.) 

1.  FBAUD  —  PlXADIMQ— SUFFICIKMCT  OV  AL- 
LEGATION. 

Id  a  suit  to  restrain  the  foredoBure  of  a 
second  deed  of  truBt.  a  cro8»-bill  by  defendants, 
admitting  that  their  lien  was  inferior  to  that 
under  which  complainant  claimed  title,  but  al* 
legina  that  a  former  owner  of  the  land  had  paid 
the  debt  secured  by  the  first  deed  of  trust  to 
complainant,  and  that  the  foreclosure  thereof 
was  In  parsnance  of  a  fraadalent  agreement  to 
free  the  land  from  the  Hen  of  the  second  deed  of 
trust,  was  too  guwral  to  raise  an  tasuc  of  fraud. 

[Bd.  Notcu— -For  cases  in  point  ass  vol.  28, 
Cent  Dig.  Fraud.  H  86-89.] 

2.  SUBBOOATION— DESn  OF  TBUST— PATICSITT. 

In  a  suit  to  restrain  foreclosure  of  a  second 
deed  of  trust  defendants  <i  cross-bUt  char- 
ging that  the  grantor  sold  the  land  to  P.,  who 
contracted  to  pay  off  certain  enumerated  Hens, 
indndtaig  plalatffrs;  that  defendants'  deed  of 
trust  had  not  been  satisfied ;  that  the  lien  there- 
of was  inferior  to  that  under  which  plaintiff 
irarehased  the  land  on  foreclosure;  tnat  the 
original  owner.  P.,  in  havine  the  land  sold  under 
complainant's  deed,  paid  off  the  Indebtedness  to 
him,  and  that  such  sale  was  had  in  pursuance 
.of  a  conspiracy  to  defeat  defendants*  claims. 
Betd,  that  under  such  facts  complainant  was 
entitled  to  subrogation  to  the  amount  of  his  lien, 
and  that  defendants  were  therefore  not  entitled 
to  rdlef  without  offering  to  pay  the  ssme. 

Appeal  from  Chancery  Court  Leflore  Coun- 
ty; Percy  Bell,  Chancellor. 

Bill  by  W.  T.  Logglns  against  Ramoneda 
Bros.  From  a  decree  In  favor  of  complain- 
ant defendants  appeal  Affirmed. 


The  appellee  filed  his  bill  of  complaint  al- 
leging that  he  was  the  true  owner  of  certain 
lands  la  Leflore  comily.  Miss.,  havliv  pnr- 
diased  the  same  at  a  toredosnre  sale  made 
by  the  trustee  In  a  certain  deed  of  trust  given 
by  the  ovnwr  of  the  land,  oob  Schadt  to 
secure  flie  payment  of  a  certain  note,  which 
had  come  Into  the  hands  of  teppdlee  by  as- 
signment from  one  Lomaz,  the  original  bold- 
er, which  was  past  due  and  unpaid;  that  the 
appellants  held  a  second  trust  deed  on  said 
lands,  e»ented  1^  said  Schatft  after  appd- 
lee^  deed  of  trust  was  executed  and  record- 
ed; that  appdlante*  deed  of  trast  was  Inte- 
rior to  the  one  under  which  the  appdlee  had 
purchased,  and  constituted  no  valid  Hen  up- 
on the  laikd  in  controrersy;  that  the  appd- 
lants  wen  attraopting  to  foreclose  thdr  in- 
ferior deed  of  trust  and  offer  said  land  for 
sale,  and  «racnte  a  deed  Uwreto  to  the  pur- 
chaser at  said  sale;  and  tiiat  a  cloud  was 
thereby  cast  upon  the  title  of  appellee.  Ap- 
pdlee obtained  an  injunction  restraining  the 
sale  under  the  deed  «f  trust  held  by  appel- 
Umts.  The  appellants  filed  their  answer,  and 
made  It  a  cross-bill,  charing  that  Schack,  who 
had  owned  the  land,  had  sold  It  to  one  Peteet 
and  that  as  part  of  the  consldeTatlon  Peteet 
had  contracted  to  pay  off  certain  numerated 
liens  and  incumbrances,  among  which  was 
that  of  appdlee,  and  that  the  Incambrances 
so  enumerated  were  the  only  liens  against 
said  land;  that  the  Indebtedness  secured  by 
the  trust  deed  held  the  appeUanta  had 
not  been  satisfied,  and  constituted  a  lien  upon 
the  lands.  Appdlants  admit  that  thdr  lien 
Is  Inferior  to  that  of  the  appellee,  but  charge 
fraud  on  the  pert  of  appdlee,  Sohack,  and 
Peteet  in  having  the  land  sold,  alleging  that 
Peteet  had.  in  compliance  with  his  obliga- 
tion, paid  off  the  indebtedness  to  appellee, 
and  that  this  sale  under  the  trust  deed  held 
by  appellee  was  made  as  the  result  of  a  con- 
spiracy to  defeat  appellants'  claim.  Appd- 
lants then  pray  a  discovery  of  the  agreement 
made  with  Peteet  and  a  cancellation  of  ap- 
pellee's dalm  to  said  land  as  a  cloud  upon 
appellants'  title.  No  offer  Is  made  to  repay 
to  the  appellee  what  be  has  paid  out  in  ac- 
quiring title  to  said  land,  and  no  offer  Is 
made  to  do  equity.  To  this  cross-bill  the  ap- 
pellee filed  a  demurrer,  on  the  ground  that 
the  croes-complalnant  sought  to  have  can- 
celed the  trustee's  deed  to  complainant  with- 
out offering  to  pay  him  the  amount  expend- 
ed In  acquiring  said  deed.  This  demurrer 
was  sustained,  the  cross-compIalnants  de- 
clined to  amend,  and  thdr  cross-blU  was  by 
the  court  dismissed. 

S.  R.  Coleman,  for  appdlants.  Gwln  k 
Moungw,  for  appellee 

TRULY,  J.  The  crtMs-blll  of  appellanta 
makes  no  charge  of  fraud  with  sufficient 
1^1  deflnlteness  to  demand  answer  or  denlaL 
The  facts  stated  might  wdl  subsist  with 
perfect  fairness,  and  mere  general  aver- 
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meats  of  fraudulent  conduct  op  eornipt  In- 
tent win  not  Bufflce.  Weir  t.  Jones,  84  Miss. 
«02,  36  South.  533.  The  demurrer  to  the 
cross-btU  was  properly  sustained.  Granting 
tbe  truth  of  every  statement  of  fact  con- 
tained therein  as  to  the  clrcumstaaces  at- 
tendant on  the  foreclosure  sale  under  the 
senior  trust  deed,  conceding  that  tbe  sale  was 
'In  fact  made  In  order  to  perfect  the  title  to 
the  land,  nevertheless  the  par^  paying  off 
the  senior  debt  to  protect  his  own  title  was 
by  a  perfectly  familiar  principle  of  law  en- 
titled to  the  application  of  the  doctrine  of 
subrogation.  Dickson  t.  Sledge  (Mls&)  38 
South.  673.  This  is  long  since  firmly  es- 
tablished.  Staples  T.  rox,  46  Mlas.  667. 

Appellants  held  a  subordinate  lien  on  the 
land,  and  by  applying  the  principle  of  sab- 
rogation  they  are  placed  In  no  worse  atti- 
tude than  they  originally  occupied.  The  fact 
that  they  hold  a  trust  deed  on  the  same  land 
cannot  defeat  tbe  right  of  subrogation  lo- 
TOked  by  appellee.  This  principle  la  plainly 
recognized  by  this  court  in  Trust  Co.  v. 
Peters,  72  Miss.  1070.  1071,  18  South.  497. 
Conceding  that  tbe  senior  incumbrance  had 
In  point  of  fact  been  fully  paid,  the  exhibit 
to  the  eross>bUI  shows  that  the  payment  was 
made  under  the  guaranty  and  upon  the  ex- 
press representation  that  notblug  remained 
4ne  or  unpaid  on  tbe  trust  deed  held  by  ap- 
pellants. If  tbe  debt  was  so  paid,  the  right 
to  subrogation  is  unquestionable.  Oansler  t. 
Sallis,  S4  MlBB.  440.  Under  the  facts  stated 
appellants  will  not  be  pwmltted  ij  a  court 
at  equity  to  take  adrantage  of  a  transaction 
to  which  they  were  not  parties,  and  by  which 
they  were  not  misled,  in  ordor  to  improve 
th^r  own  position  to  the  prejudice  of  tbe 
rights  of  others.  Granting  that  the  foreclo- 
sure sale  was  made  for  tbe  purpose  chained. 
If  this  entities  appellants  to  any  relief  (which 
we  do  not  here  decide),  it  can  only  be  upon 
their  discharging  or  off  «lng  to  pay  the  senior 
incnmhran^  on  the  land,  the  Justness  and 
Talldity  of  which  are  not  questUmed. 

This  they  did  not  offer  to  do^  "Ha  who 
aeeks  equity  must  do  equity.** 

Afilrmed  and  remanded. 


SHINES   T.  HAMILTON. 
(Supreme  Court  of  MiasissippL  Feb.  5,  1906.) 

1.  Electiohs— Contest— Statutes. 

Under  Rev.  Code  1892,  {  3034,  providing 
that  all  tbe  provisions  of  law  on  the  snbject  of 
stete  and  county  elections,  so  far  as  applicable, 
shall  gOTern  municipal  elections,  aa  election 
contest  for  the  office  of  mayor  of  a  city  operat- 
ing nnder  the  Code  ctiapter  with  reference  to 
muoicipalities  was  properly  brought  under  Bev. 
Code  1802,  {  3079,  providing  for  contests  in 
state  and  county  elections. 

2.  Samc  —  Contests  —  Piaadiro  —  Ballots 
— Naues  of  Candidates. 

Under  Rev.  Code  1S92,  |  3655,  providing 
that  after  the  proper  officer  has  knowledge  of  or 
has  beoi  noticed  of  a  Jiomination,  as  provided, 
of  any  candidatt  for  office,  he  abah  not  oi^ic 


bis  name  from  the  ballot  nnless  on  the  written 
reguest  of  such  candidate,  and  that  every  ballot 
shaU  contain  the  names  of  all  candidates  nwc- 
inated  as  specified  and  not  duly  withdrawn,  a 
petition  in  an  election  contest  allying  that 
respondent's  name  was  not  placed  oo  the  ballot 
on  the  written  request  of  one  of  the  candidates 
BO  nominated,  or  of  a  qualified  elector  who  made 
oath  that  he  was  a  member  of  tbe  nominating 
body  or  participated  in  the  primary  election,  did 
not  sufficiently  allege  that  respondent's  name 
was  improperly  on  the  ballot. 
8.  Same— GoHinsBionESS— iNVAun  Appoiht- 

KENT— BmOT. 

Where  the  same  Irregularity  avoided  two 
separate  appointments  of  election  commission- 
ers, and  the  same  tovalidity  attached  to  each 
Bo-called  official  ballot,  such  objections  did  not 
apply  to  the  electors  holding  the  election,  they 
being  empowered  in  such  cases  to  act  by  Rev. 
Code  1892,  fi  8643,  and  the  ballots  actually 
used,  whether  official  or  not,  were  properly 
counted,  nndw  section  8661. 
4.  Same— iKBLiGiBiuTT  or  Highest  Candi- 
date— Etfbct. 

Where,  in  an  election  contest,  there  was  no 
charge  of  fraud,  a  minority  candidate  who  re- 
ceived less  than  one-fourth  of  the  votes  cast  at 
the  ele<^n  wss  not  entitled  to  claim  the  office 
because  of  alleged  Irregularis  in  the  holding 
of  the  election. 

Appeal  from  Circuit  Court,  Holmes  Oonn- 
ty;  A.  McC.  Eimbrough,  Judge. 

Action  by  E.  C.  Shines  against  J.  6.  Ham- 
ilton to  contest  tbe  latter's  election  as  mayor 
of  tbe  town  of  Durant  From  a  Judgment  in 
favor  of  respondent,  defendant  api>eals.  Af- 
firmed. 

The  petition,  which  was  brought  under 
Code  1892,  I  8679,  was  demurred  to.  The 
demurrer  was  sustained,  and.  contestant  de- 
clining to  amend,  tbe  petition  was  dismissed ; 
tbe  only  error  assigned  being  tbe  action  of 
the  court  in  sustaining  tbe  demurrer  and  dis- 
missing the  petition.  Tbe  petition  shows  that 
the  town  of  Durant  Is  governed  by  the  Code 
chapter  on  municipalities  and  amendments 
thereto,  and  that  on  tbe  13th  day  of  Decem- 
ber, 1904,  an  election  was  held  for  the  office 
of  mayor  and  other  town  officers.  According 
to  the  returns  of  this  election  as  made  to  the 
board  of  mayor  and  aldermen  by  tlie  major- 
1^  of  the  election  commissioners  Hamilton 
was  elected  mayor;  he  having  received  97 
votes  and  Shines  7,  and  16  votes  not  being 
counted,  for  the  reason  that  they  were  not 
official  ballots,  since  they  contained  only  the 
name  of  the  contestant  as  a  candidate  tor 
mayor,  while  tbe  ballots  which  were  counted 
contained  tbe  names  of  both  contestant  and 
contestee.  Thwe  is  no  allegation  of  fraud 
in  connection  with  the  election,  other  than  that 
tbe  voters  should  have  been  restricted  to  vot- 
ing for  tbe  contestant  for  the  office  of  mayor, 
since  the  contestee's  name  was  not  placed  oif 
the  ballot  in  a  regular  way.  At  a  called 
meeting  of  the  board  of  mayor  and  aldermen, 
as  shown  by  tbe  proceedings,  on  the  25th  day 
of  November,  1904,  Parkinson,  Mayfield,  and 
West  were  appointed  election  commissioners 
to  conduct  the  election  to  be  held  on  Decem- 
ber 13th  following;  Parkinson  being  named 
as  ticket  commissioner  to  hare  pr^ared  and 
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printed  the  ofBclal  ballots.  It  tc  admitted 
tbat  there  was  no  written  notice  or  call  for 
thla  meeting  aa  provided  for  In  section  2990 
of  the  Code.  It  Is  also  admitted  that  tbls 
reanirement  of  law  was  not  met  at  a  similar 
meeting  held  on  November  29th,  at  which 
meetins  Hayfleld  was  substituted  for  Parkln< 
■cm  as  ticket  oommiMlonv.  Mayfleld  then 
had  a  ballot  prqwred  containing  the  name 
of  J.  a.  Hamilton,  the  r^olar  nominee  of 
the  Democratic  Faitr,  chosen  by  a  party 
primary,  and  the  name  of  Sblnea,  who  pre- 
MDted  to  the  commissioners  a  written  peti- 
tion requesting  his  name  to  be  placed  upon 
the  ballot,  as  provided  In  section  SBl^  of  the 
Code,  l^rklnson  had  a  ballot  pr^ared 
which  contained  the  name  of  Shines,  but 
omitted  the  name  of  Hamilton  therefrom,  for 
the  reason  tbat  his  name  was  not  presented 
to  the  election  commissiaiers  "upon  written 
request  of  one  or  more  of  the  candidates  so 
nominated,  or  of  any  qualified  elector  who 
wlU  make  oath  that  he  participated  In  the 
primary  electlou  which  nominated  him." 
The  cotttestee  filed  a  demurrer  to  the  petition, 
setting  forth  several  grounds,  and  the  court 
held  that  the  following  grounds  were  well 
taken,  to  wit:  "(8)  Because  said  petition 
does  not  deny  that  defendant  was  the  regu- 
lar nominee  of  the  Democratic  Party  for 
mayor  for  the  regular  mnnlcli»l  election 
held  on  December  18,  1901,  and  that  said 
James  Paiidnson  and  all  the  other  election 
comiuiBsloners  had  been  notified  of  such  nomi- 
nation and  had  knowledge  ot  tibat  fact,  and 
therefore  had  no  right  to  omit  the  name  of 
petitioner  fnnm  such  ballot  unless  up<»i  his 
wrlttra  request,  which  request  was  not  made 
(4)  Because,  ak  shown  1^  said  petition  and 
by  Exhibit  A  thereof,  said  I^Etrklnaon  was 
never  legally  appointed  tidcet  rommlssloner,  no 
notice  having  been  given  of  said  special  meet- 
ing of  November  26th  and  no  entry  having 
been  made  on  the  minutes  of  said  meeting  of 
sucbnotice;  and  said  commissioners  of  election 
had,  under  section  8661  of  the  Code,  author- 
ity to  prepare  bsllote  for  an  emergency,  and 
such  ballote  were  prepared,  giving  to  voters 
their  choice  betwem  petitioner  and  defendant, 
and  defendant  was  overwhelmingly  elected. 
*  *  *  (6%)  Because  the  tally  sheets 
and  llste  of  voters  were  1^1^  suffldent  as 
returns  of  election  and  did  not  Invalidate  the 
election." 

8.  L.  Dodd  and  W.  L.  Dyer,  for  appellant 
Noel,  Pepper  ft  Elmmi^  tor  aK)elle& 

TRULY,  J.  The  contest  was  properly  In- 
stituted. The  cases  of  Eaaly  v.  Batten- 
hausen,  69  Hiss.  580,  Harrison  v.  Qreavea, 
68  Miss.  453,  and  other  cases  decided  prior  to 
the  adoption  of  the  Code  of  1892,  are  not 
controllable  at  tbls  time,  at  least  so  far  as 
relates  to  municipalities  operating  under  the 
Code  chapter.  Section  8084.  Rev.  Code  1892, 
a  new  provision  enacted  in  full  view  of  pre- 
rloua  decisions,  expressly  provides  tbat  "all 
the  provisions  of  law  on  the  subject  of  state 
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and  county  elections,  so  far  as  applicable, 
shall  govern  municipal  elections,"  and  refer- 
ence Is  thereby  specially  made  to  other  Code 
sections  controlling  elections  generally. 
Among  the  sections  referred  to  and  so  ex- 
pressly made  applicable  to  municipal  elec- 
tions Is  Rev.  Code  1892,  f  3679.  under  which 
this  contest  was  instituted. 

But  this  being  true  cannot  avail  for  the 
benefit  of  the  oontestent  Although  the  con- 
test was  properly  Instituted,  the  demurrer 
to  the  petition  was  nevertheless  correctly  sus- 
tained. The  facts  stated  In  that  petition, 
considered  in  any  light  authorized  by  the 
law,  give  the  contestant  no  standing  In  court 
It  nowhere  appears  that  the  name  of  the  con- 
testee  was  wrongfully  on  the  ballots  used  at 
the  election.  It  Is  true  that  the  petition 
undertakes  to  negative  the  existence  of  sev- 
eral of  the  ways  In  which  the  name  of  a 
candidate  may  lawfully  be  placed  on  a  ballot 
to  be  used  at  an  election,  but  it  Is  significant 
that  the  petition  does  not  undertake  by  ex- 
press averment  to  deny  that  the  name  of  the 
contestee  was  properly  on  the  ballot  The 
contention  that  the  name  of  a  nominee  cannot 
be  placed  on  a  ballot  except  upon  the  written 
request  of  one  of  the  candidates  so  nominated, 
or  of  a  qualified  elector  who  makes  oath  tbat 
he  was  a  member  of  the  nominating  body  or 
participated  in  the  primary  election.  Is  not 
sound.  These  are  simply  easy  methods  of 
getting  all  names  properly  on  the  ballot  de- 
vised to  prevent  the  possibility  of  any  duly 
nominated  candidate  being  wrongfully  left 
off  the  ticket  But  they  are  not  the  exclusive 
ways.  Section  3655  provides  that  "after  the 
proper  ofilcer  has  knowledge  of  or  has  been 
notified  of  the  nomination,  as  provided,  of  any 
candidate  for  office,  he  shall  not  omit  his 
name  from  the  ballot  unless  upon  the  written 
request  of  such  candidate."  And  it  is  made 
mandatory  tbat  "every  ballot  shall  contain 
the  names  of  all  candidates  nominated  as 
specified  and  not  duly  withdrawn."  The  fact 
of  such  nomination  coming  to  the  knowledge 
of  the  proper  ofQcer,  the  ticket  commissioner, 
bis  duty  is  imperative  to  place  the  name  of 
the  nominee  oh  the  official  ballot  The  law 
deals  with  results,  not  the  minor  details 
which  the  Information  Is  commimlcated. 
Whether  the  method  adopted  to  advise  the 
commissioner  of  such  nomination  be  the  writ- 
ten request  of  one  or  more  of  the  candidates, 
the  afl3davit  of  a  participating  elector,  the 
report  of  the  officer  conducting  the  primary 
election,  or  other  legally  recognized  method 
of  nomination,  the  effect  is  the  same — the 
desired  result  reached.  If  the  "propev  ofi3cer 
has  knowledge  or*  the  nomination  "he  shall 
not  omit  his  name  from  the  ballot"  except 
upon  request  duly  made.  The  petition  does 
not  aver  either  that  the  contestent  was  not 
duly  nominated  In  some  of  the  several  ways 
permitted  by  the  law,  or  that  the  fact  of  this 
nomination  bad  not  come  to  the  knowledge 
of  the  electl(Mi  commlssUHienk  If  such  fact 
existed  and  was  within  the  knowjedge  of  tlw 
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election  commisatonera.  It  would  have  been  a 
violation  of  law  to  have  left  tbe  name  off 
the  ticket 

The  contention  of  the  appellant  that  only 
the  Totes  retHreaented  by  the  ballote  pr^red 
by  Parkinson  should  have  been  counted  Is 
without  merit  If,  as  contended,  tbe  appoint- 
ment of  the  other  -election  conmilBsioner  as 
ticket  commissioner  was  void  because  of  the 
Irr^larlty  In  the  manner  In  which  the 
special  meeting  of  the  board  of  mayor  and 
aldermen  was  called,  the  same  objection  with 
equal  force  applies  to  Parkinson's  appoint- 
ment and  designation  as  ticket  commissioner. 
If  It  be  conceded  that  the  appointment  of 
election  commisaloners  by  tbe  board  of  mayor 
and  aldermen  at  the  called  meeting  was 
Talld.  then  the  ballot  prepared  by  the  last 
selected  ticket  commlaaloner  and  approved  by 
a  majority  of  the  election  commissioners, 
and  which  contained  the  names  of  all  the 
candidates,  was  the  official  ballot  If  It  be 
conceded  that  the  same  Irregularity  avoided 
each  appointment  and  the  same  Invalidity  at- 
tached to  each  so-called  official  ballot  th^ 
notwithstanding  this,  the  electors  holding  the 
election  were  duly  empowered  to  act  by  vir- 
tue of  section  8643.  Rev.  Code  1892,  and  tbe 
ballots  actually  used  were  properly  counted, 
whether  official  or  not  under  section  S661, 
Bev.  Oode  1892. 

Vndsx  DO  view  of  the  case  authorised  by 
law  can  we  understand  how  the  contestant 
who,  granting  everything  for  which  be  con- 
tends, received  leas  than  one-foiirtii  of  the 
votes  cast  at  the  election,  can  claim  to  have 
been  duly  elected  or  to  be  oitltled  to  the  office. 
There  is  no  charge  of  fraud,  and,  conceding 
the  existence  of  all  the  Irriagnlarltles  cmn- 
plained  of,  the  will  of  the  people  was  fairly 
and  honestly  aacwtalned.  This  Is  the  sole 
purpose  of  all  dectluis.  When  tbe  will  of 
file  sover^gn  people  has  been  bo  ftilrly  ez' 
pressed,  It  should  control.  This  court  will  not 
countenance  for  purely  technical  reasons  an 
ovnthrow  of  the  result  Wherefore,  In  our 
Judgmoit,  the  demurrer  to  the  petition  was 
properly  sustained. 

The  Judgment  Is  affirmed. 


SHIELDS  STATU 
(Supreme  Court  of  Mlssfsslppl.  FdK  S,  1900.) 

1.  HoiaciDB— Assault  with  Intirt  to  Kax 

—EVIDEKOH. 

Where,  in  a  prosecution  for  assault  with 
Intent  to  kill,  the  evidence  on  the  questiiHi 
as  to  was  the  aggreSKW  was  conflictins,  evi- 
dence that  prosecutor  had  been  acting  as  a 
deputy  sheriff  under  color  of  authority,  that  Iw 
had  made  out  an  affidavit  afainst  defendant  for 
carrying  a  concealed  weapon  on  which  a  war- 
rant was  lasned  for  defendant*a  arrea^  and  that 
he  had  been  appdnted  a  special  constable  to 
■erve  the  warrant,  was  comprtent  to  show  the 
purpose  and  intent  of  the  prosaentor  in  seeking 
the  defendant 

2,  Same. 

Evidence  that  prosecutor,  immediately  after 
the  taaaolt  stated  that  he  was  aorry  be  did  not 


Ull  defendant,  and  that  he  came  down  there 
(or  that  purpose,  was  admlaaible  on  the  issue  <^ 
prosecutor's  intent  in  aeekiiv  oat  the  defendant 
at  the  time  ot  the  aasault 

Appeal  from  Circuit  Court  Olalbcone  Oonn- 
ty;  O.  W.  OatcblDgs,  Judge. 

York  Shields  was  convicted  of  assault  and 
battery  with  Intent  to  kill,  and  appeals.  Re- 
versed. 

The  facts  as  shown  by  tbe  record  are  In 
substance  as  follows.  Appellant  went  to  the 
village  of  Carlisle  to  have  some  plow  points 
sharpened  for  Dr.  McOaleb,  on  whose  place 
be  was  a  laborer.  Some  time  prior  to  this 
Dr.  McOaleb  had  become  surety  on  tbe  ap- 
pearance bond  of  one  Harper.  The  latter 
had  made  default  and  Dr.  McCaleb  was 
endeavoring  to  arrest  him,  and  bad  onployed 
appellant  to  assist  blm.  Harper's  relatives 
became  incensed,  and  one  of  tbem  bad  threat- 
ened to  kill  appellant  and  aitpellant  pro- 
cured a  pistol  and  carried  It  swung  from  his 
shoulder  In  a  strap  in  full  view.  While 
standing  In  the  door  of  the  blacksmith  shop  at 
Carlisle  with  his  pistol  swinging  at  his  side, 
Wilbur  F.  Smith,  who  had  been  appointed 
as  a  deputy  sberlfT  by  written  appolntmait 
from  the  sheriff,  but  who  bad  not  qualified  as 
provided  by  law,  seeing  appellant  with  the 
pistol,  though  he  had  no  warrant  for  his  ar- 
rest undertook  to  take  it  from  him.  Appel- 
lant rraisted  and  a  scnffie  ensued,  and  tbe 
pistol  was  finally  taken  from  appellant 
Smith  then  went  before  his  brother,  B.  W. 
Smith,  a  Justice  of  the  peace,  and  made  affi- 
davit against  appellant  A  warrant  was  is- 
sued by  tbe  Justice  of  the  peace,  and  W.  F. 
Smith  specially  deputized. to  execute  it 
Thereupon  the  two  Smiths,  one  a  Justice  of 
the  peace  and  the  other  a  special  deputy, 
both  armed,  went  to  the  plantation  of  Dr. 
McCaleb  and  proceeded  to  the  field  where  ap- 
pellant was  woAlng.  W.  F.  Smith  was  In 
his  shirt  sleeves,  and  bis  pistol  was  plainly 
visible  In  bis  hip  pocket  and  It  is  admitted 
that  he  did  not  tell  Shields  that  he  had  a 
warrant  for  bia  arrest  At  this  point  the 
testimony  becomes  conflicting.  According  to 
tbe  state's  evidence,  W.  F.  Smith  said  '^ell, 
Torkl"  and  at  the  same  time  readied  toward 
his  left  hip  pocket  for  the  warrant,  wbere- 
up<Hi  appellant  Jerked  oat  his  pistol  and  be- 
gan Hxiiig  at  Smltii,  and  that  by  the  time 
the  third  shot  had  been  fired  Smith  had  gotten 
bJs  pistol  out  and  returned  tbe  flre;  B.  W. 
Smith  opening  flre.  While  appellant  was 
attempting  to  escape  C  C  Smith,  a  brother 
of  tbe  other  two  anltbs,  rode  up  on  horse- 
back and  Interested  blm,  firing  at  him  also. 
Appellant  testified  that  when  Smith  approach- 
ed him  and  said  *^eill,  Torkl"  be  (Smith) 
threw  bis  hand  to  his  1^  po^t  palled  bis 
plstolf  and  began  firing,  and  that  B.  W. 
Smith  did  tbe  same  thlnA  and  13iat  be 
(Shields)  thai  returned  tbe  ftre  lo  self-de- 
fense. Dr.  McCaleb  testlfled  that  be  "heart 
tbe  shooting,  saw  two  men  In  the  field  af^ 
the  first  shooting;  thoo  three.  Tbev  were  on 
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the  pnbllc  road  In  my  Held.  Wilbur  Smith 
aald  in  my  presenc^e,  In  the  preeence  of  my 
wife,  and  In  the  presence  of  the  handcuffed 
man:  1  am  aorry  I  did  not  kill  the  negro. 
I  came  down  here  for  the  purpose  of  killing 
him/ "  Mrs.  McOaleb  corroborated  Mm  on 
this  point  The  following  testimony  of  Mrs. 
McCaleb  was  excluded  by  the  court  over  the 
objection  of  the  defendant:  "After  I  heard 
these  shots —  I  saw  the  shots  In  the 
field  where  the  n^o  was  woriilng.  He  was 
In  sight  of  me,  and  I  saw  three  men  after 
him;  and  I  saw  one  of  them,  0.  0.  Smith, 
chasing  him  on  a  horse  with  a  pistol,  and  he 
shot  at  him  twice  running  through  the  field." 
The  action  of  the  court  In  excluding  this 
part  of  the  testimony  of  Mrs.  McCaleb,  on 
the  ground  that  it  did  not  constitute  a  part 
of  the  res  geetse,  is  assigned  as  error. 

J.  HcG.  Martin  and  F.  A.  PolBl«y,  for  appel- 
lant B.  Y.  Ffetcber,  Asst  Atty.  Gen.,  for 
the  Btatei 

HAKPXnt,  Spedal  Judge.  There  was  but 
one  question  in  this  cue  for  the  Jury  to  de- 
termine, and  that  was,  who  was  the  aggres- 
sor? On  this  point  the  direct  testimony  was 
conflicting,  and  It  was  necessary  to  consider 
the  extrinsic  circumstances  that  tended  In 
any  way  to  shed  light  on  this  question.  The 
purpose  and  intent  of  Smith,  the  prosecutor, 
In  seeking  ont  the  defendant  therefore^  be- 
came important  and  it  was  proper  for  the 
court  below  to  permit  the  state  to  show  that 
Smith  had  been  acting  as  deputy  sheriff  un- 
der color  of  authority  at  least  that  be  had 
made  out  the  afBdavlt  against  defendant  for 
carrying  a  concealed  weapon,  that  a  warrant 
had  been  issued  for  defraidant's  arrest  end 
that  he  had  been  appointed  a  special  con- 
stable to  serre  the  same.  Whether  his  ap- 
pointment was  regular  or  not  would  seem  to 
be  unimportant  In  this  case. 

For  the  same  reason,  and  not  because  it 
was  a  part  of  the  res  gestse,  all  the  evidence 
of  Mrs.  McOaleb,  offered  by  defendant  should 
have  been  admitted.  It  tended  to  show  In 
some  measure  that  Wilbur  Smith  went  to 
the  scene  for  the  purpose  of  killing  defendant 
and  that  be  expected  and  prepared  for  an 
affray  by  having  both  his  brothmi  tm  band 
armed  and  ready  for  action. 

For  this  wror  of  the  court  In  excluding 
the  greater  part  of  Mrs.  McOaleb's  testimony, 
this  cause  Is  reversed  and  remanded. 


KANSAS  CITY,  M.  &  B.  E.  CO.  v.  HEARD. 

(Supreme  Coart  of  Mississippi.   Feb.  S,  1906.) 

CUBIEBS— iNJtTBIXS  TO  LlVK  STOGK— BXCBF- 
TIOHS  in  CONTBACT— BUBDEN  OF  PbOOF. 
Where  a  contract  for  the  ahipment  of  cattle 
proTides  that  the  carrier  sttall  not  be  liable  for 
any  damage  caused  by  defects  In  cars  used  in 
transporting  the  catUe,  or  in  consequence  of 
tiie  escape  of  the  cattle  through  the  doors  of  tbe 
cars,  or  from  fright,  crowding,  ete»  the  burden 
is  w  tba  eanisr  to  ahmr  that  any  nijury  to  the 


cattle  resulted  from  an  excepted  cause  Cor  which 
it  is  not  liable  under  the  contract. 

[Ed.  Note. —  For  cases  in  point  see  vol.  9, 
Cent  Dig.  Garriers,  H  723-726;  958.] 

Appeal  from  Circuit  Court,  Monroe  County ; 
EL  O.  Sykes,  Judge. 

Action  by  J.  W.  Heard  against  the  Kansas 
City,  Memphis  &  Birmingham  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  W.  Buchanan,  for  appellant  Olllylen 
ft  Leftwich,  for  appellee. 

HARPER.  Special  Judge.  This  la  an  ac- 
tion of  tort  brought  by  J.  W.  Heard  against 
the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company  for  ite  failure  to  dellvw 
safely  certeln  cattle  Intrusted  to  it  for  ship- 
ment from  Sulllgent  Ala.,  to  New  Orleans, 
La.  There  was  Judgment  in  the  low»  court 
for  the  plaintiff,  and  the  defendant  appealed. 

The  proof  for  the  plaintiff  tended  to  show 
that  he  delivered  to  defendant  120  bead  of 
cattle,  condstlng  of  calves,  yearlings,  and 
cows,  for  shipment ;  that  when  the  cars  wen 
delivered  to  the  M.  A  O.  Railroad  Company 
at  Tupelo  there  were  25  missing,  6  dead,  and 
many  of  the  remainder  seriously  bruised,  scar- 
red, and  otherwise  injured.  The  defendant  un- 
dertook to  show  by  Its  employes  that  it  bad 
exercised  due  care,  that  It  delivered  to  the 
connecting  line  all  the  cattle  Intrusted  to  it 
and  that  they  were  In  good  condition  when 
so  delivM-ed.  The  defendant  also  offered  In 
evidence  a  bill  of  lading,  containing  provi- 
sions as  follows:  The  shipper  hereby 
agrees  that  he  will  select  the  car  or  cars  to 
be  used  for  transportation  of  such  stodc,  and 
before  making  such  selection  he  will  care- 
fully examine  and  Inspect  the  same,  and 
each  one  of  them,  and  will  only  select  such 
cars  as  are  In  good  and  suitable  condition, 
and  after  such  stock  is  loaded  and  before 
the  same  leaves  the  first  station  above  named 
he  win  again  examine  said  car  or  cars,  and 
will  see  that  all  the  doors  and  openings  in 
said  cars  are  closed,  and  so  fastened,  and 
afterward  kept  so  closed  and  fastened,  as 
to  prevent  the  escape  of  said  stock  therefrom, 
and  that  he  will  at  once  notify  the  company 
of  any  defect  In  the  floors,  doors,  fastenings, 
or  slats  on  said  cars,  and  the  mannw  In 
which  such  doors  or  slata  are  placed  upon 
or  attached  thereto,  and  In  case  of  finding 
any  such  defect  will  demand  In  writing 
another  car  or  cars  in  lieu  of  such  car  or  cars 
so  found  defectlvob  *  *  *  (8)  For  the 
consideration  aforeaald,  it  la  further  agreed 
that  neither  the  company  nor  any  connect- 
ing carrier  shall  be  responsible  for  any  dam- 
age or  Injury  sustained  by  said  live  stock, 
by  reason  of  any  defect  In  the  can  used  In 
the  transportetlon  thereof,  In  consequence  of 
the  escape  of  the  said  live  cattle  through  the 
doors  and  openings  In  said  cars,  or  by  reason 
of  the  stock  being  wild,  unruly,  weak,  maim- 
ing each  other  or  themselvee,  or  from  fright 
of  animals,  or  trom  crowdlnc^  oDa  npon 
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another,  or  from  heat  or  suffocation,  whether 
caused  by  oTerloadlng  of  said  cars  or  other- 
wise." The  defendant  also  offered  evidence 
that  tended  to  show  that  the  cattle  were 
poor  and  In  bad  condition  when  etilpi>ed, 
and  that  too  many  had  been  crowded  Into 
the  cars.  Whereupon  the  plaintiff  offered 
proof  which  tended  to  show  that  he  had  per- 
formed eTerytblng  reqolred  of  him  in  the 
foregoing  prorlsions  of  his  contract,  that  the 
cattle  were  in  fair  condition  for  shipment, 
and  that  the  cars  were  not  overcrowded. 

The  defendant  asked  and  obtained  an  in- 
struction as  follows :  "(3)  The  court  charges 
the  jury  that,  If  they  believe  from  the  evi- 
dence that  the  Injury  to  plalntUfs  stock  was 
the  result  of  their  poor  condition  and  over* 
crowded  cars,  then  there  can  be  no  liability 
on  the  defendant,  and  the  jury  will  find  for 
the  defendant"  The  main  effort  of  defend- 
ant In  the  court  below  seemed  to  be  to  Bbow 
by  Its  employes  that  all  the  cattle  it  had 
received  bad  been  delivered  to  the  connect- 
ing carriers  and  that  they  were  in  good  con- 
dition when  so  delivered.  There  was  no  ef- 
fort to  show  bow  the  loss  and  injury  of  the 
cattle  occurred,  for  that  was  denied.  There 
was  some  proof  that  the  cattle  were  In  poor 
condition  for  shipment,  and  that  if  there 
wore  120  head  of  cattle  in  the  two  cars,  as 
claimed  by  plaintiff,  such  would  have  been 
an  overloading.  But  plaintlfTs  evidence  con- 
tradicted this,  and  was  properly  submitted  to 
the  Jury,  who  found  for  plaintiff.  In  the 
very  case  cited  by  appellant  (Chicago  R.  B. 
Go.  V.  Abels.  60  Miss.  1023)  this  court  has 
■aid:  "The  carrier  must  show  full  perform- 
ance of  duty  with  respect  to  what  was  ship- 
ped according  to  its  nature,  and  when  that 
showing  Is  made,  and  that  the  injury  waa 
from  an  excepted  cause  in  the  contract  lia- 
bility cannot  be  fixed  on  the  carrier,  exc^t 
by  proof  of  a  want  of  due  care  and  dlllgenc&" 
In  the  instant  case  the  defendant  failed  to 
Btiow  "that  the  Injury  was  from  an  except- 
ed  cause  In  the  contract"  to  the  satisfaction 
of  tile  Jury,  and  hence  the  defendant  failed 
to  overcome  the  prima  facie  case  made  out 
by  the  plaintiff.  The  otlier  errors  complain- 
ed of  by  appellant  seem  to  be  without  merit 
The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 


SOOTT  V.  STATU. 

(Supreme  Court  of  MlsalaaippL  Feb.  S,  1906.) 

Witnesses  —  Iupeachuent  —  Iiocatbbial 
Matter. 

Where,  in  a  prosecntion  for  homicide,  a 
state's  witness  on  croas-examination  denied  that 
he  bad  inguired  of  M.  before  the  trial  what  lie 
(witness)  had  testified  to  at  a  previous  trial  of 
the  case,  such  evidence  referred  to  an  immaterial 
matter,  as  to  which  defendant  was  not  entitled 
to  impeach  the  witness  in  rebuttal. 

[Ed.  Note. — For  cases  in  point,  see  voL  00, 
Cent.  Dig.  Witnesses,  §  1224.f 

Appeal  from  Circuit  Court;  Warroi  Cova- 
<r;  O.  W.  Oatdilnga,  Judga 


Will  Scott  was  convicted  of  murdor,  and  he 
appeals.  Affirmed. 

Pat  Henty  and  W.  J.  Tailor,  for  appellant. 
B.  V.  Fletdw.  Aset  Atty.  Qen.»  txa  tb*  State. 

OALHOON,  J.  Dors^  Foreman  liad  been 
produced  by  the  state  as  a  witness  and  given 
Ills  testimony,  In  which,  on  crms-oxamlnatloii, 
he  bad  been  asked  by  Uie  defttdant  wbetha 
he  bad  not  gone  to  W.  n.  HolUson  before  the 
trial  and  Inanlred  of  blm  wbat  be  (Foreman) 
bad  testified  to  at  a  previous  trial  of  the 
case.  Foreman  said  be  bad  not  made  tUs 
Inanlrr  <tf  UolUscm.  The  defense  tboi,  in 
r^ntbU,  produced  MoUIson  and  asked  him 
this  qnestion,  viz.:  "State  whether  or  not 
Dorsey  Foreman  came  to  you,  Just  b^ore  he 
was  put  on  tbe  stand,  or  at  any  time  Im- 
mediately preceding  tbe  trial  of  this  case  at 
tbe  December  tram,  1902,  and  aaked  you  what 
be  swore  to  In  tUs  case,  or  wbat  his  evidence 
was  in  tblB  case,  at  tbe  trial  which  preceded 
tbat,  at  tbe  bearing  of  this  case  on  the  habeas 
corpus  trial."  The  court  below  sustained  an 
objection  to  tbis  question  on  the  ground  tliat 
it  was  an  attempt  to  impeach  the  witness  on 
an  Immaterial  matter.  This  ruling  was  cor- 
rect  Williams  v.  State,  73  Miss.  820,  19 
South.  826.  It  could  have  no  relevancy  to 
the  Issue  that  the  witness  sought  to  refresh 
his  memory.  While  the  qnestion  was  proper 
to  Foreman  on  cross-examination,  it  being 
Immaterial,  bis  answer  could  not  be  contra- 
dicted. 

Affirmed 


PBXOR  T.  STATE. 
(Supreme  Court  of  Mississippi.   Feb.  5,  190&) 
Homicide— Evidence— Dtiko  Declabatiohs 

— SUFFICIBNCT  OF  PbEDICATB. 

Id  homicide,  a  statement  made  by  deceased 
the  night  of  his  death,  and  while  snffering  from 
lockjaw,  after  announcing  that  he  had  stood  the 
pain  as  long  as  he  could  and  would  have  to  die, 
and  wished  to  make  a  statement  so  that  the 
community  and  court  might  know  the  cause  of 
his  death,  was  competent  as  a  dring  declaration. 
^[Bd.  Note.— For  cases  in  polDt,  see  voL  26. 
Cent  Dig.  Homicide,  fiS  430-487.] 

Appeal  from  Circuit  Court;  Jackson  Ooimr 
ty;  W.  T.  McDonald,  Judge. 

Warren  Pryor  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Tbe  assignment  of  error  calls  in  question 
the  admission  of  a  purported  dying  declara- 
tion ot  deceased. 

W.  B.  Maybln,  for  appellant  R.  V.  Fletch- 
er, Asst  Atty.  Gen.,  for  tbe  State. 

CALHOON,  J.  It  Is  In  evidence  that  de- 
ceased said:  "I  want  to  make  a  statement 
Warren  Pryor  shot  me.  I  have  stood  tbe 
pain  as  long  as  I  can.  I  have  got  to  die.  I 
want  to  make  a  statement  to  you,  that  you 
and  the  community  and  the  court  may  know 
what  carried  me  away  from  here."  He  then 
proceeded  to  make  bis  statement  He  had 
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lockjaw  tben.  and  died  that  nl^ht  His  state- 
maat  anffldently  abowa  that  he  was  onder  a 
Bonae  of  impending  ^taBolatlon,  and  It  waa 
competent  evldoice  a>  a  dylzig  declantloD. 
Dlllard  T.  State,  B8  MIh.  868: 
Affirmed. 


WINDGABDBN  T.  STATU. 
(Snpmne  Oonrt  of  MMnlppL  Feb.  6,  190flL) 

1.  BAIIr-APFXAL. 

Where  a  physician  was  convicted  of  grand 
larcmy.  neither  the  condition  of  his  family  nor 
his  p^irau  was  entitled  to  coarideratton  en  an 
application  for  ball  pending  appeaL 

2.  Same— PsnDiNO  Appeal. 

Under  Rev.  Code  S  66,  requiring  the 
exercise  of  neat  eantlon  In  ordering  ball  after 
conviction  ct  fslonf,  the  relnsel  of  bail  pendlu 
appeal  from  a  conviction  for  grand  larceny  of 
a  defendant  49  years  of  age,  because  of  alleged 
ill  health,  consisting  of  heart  disease,  asthma, 
catarrh,  and  indigestion,  was  not  an  abuse  of 
discretion. 

Appeal  from  Clrcnlt  Court,  Jackson  Oonn- 
ty;  W.  T.  McDonald,  Judge. 

D.  Wlnegarden  waa  convicted  of  larceny, 
and  from  an  order  denying  ball  pending 
appeal,  he  appeals.  Affirmed. 

Barber  &  Mice,  for  appellant  B.  V.  Fletch- 
er, Asst  Atty.  Oen.,  for  the  State. 

OAI^OON,  J.  Appellant  was  convicted  of 
grand  larceny,  and  apitealed.  He  applied  for 
ball  poidlng  thia  appeal,  and  woe  refused. 
The  record  now  before  ns  presents  dmply  an 
appeal  by  him  fran  that  refusal. 

His  affidavit  la  supput  of  his  application 
tm  ball  shows  that  he  is  ^  years  old.  In  bad 
heallA  with  heart  disease,  asthma,  catarrh, 
and  Indigestion;  that  he  therefore  cannot 
stand  confinement;  that.  If  he  does  not  exer- 
cise freely,  be  "almost  smothers  to  death"; 
and  that  he  will  "probably  not  snrvive"  the 
Incarceration.  The  affidavit  proceeds  to  say 
that  hla  famUy,  a  wife  and  daughter,  are  in 
poverty;  that  he  is  their  only  means  of  sup- 
port; that  bis  daughter  has  been  an  invalid 
for  years,  and  needs  his  medical  care,  he 
being  a  physician  who  understands  her  case 
better  than  any  one  else;  that  he  is  in  large 
practice  as  a  doctor  of  medicine,  making  a 
specialty  of  diseases  curable  by  medicine  con- 
cocted by  him  only  from  "native  herbs  and 
roots";  and  that  his  large  number  of  patients 
need  him  very  much  at  this  time,  and  he 
thinks  that  "many  of  them  will  never  be 
cured"  if  they  are  "deprived  of  bis  medical 
attention." 

We  have  deep  sympathy  for  his  family; 
but  It  Is  certain  that  their  condition  furnishes 
DO  ground,  under  the  law,  on  which  to  base 
an  order  of  ball.  The  same  is  true  of  the 
deitrlvatlon  of  his  services  to  his  patients, 
to  whom  we  can  extend  our  oondolsDce  only. 


Hill  V.  State,  M  Miss.  431. 1  South.  494.  The 
statute  (Bev.  Code  1S82,  |  66)  redulres  "the 
greatest  cautl<»i"  In  ordering  bail  after  con- 
viction of  felony.  The  court  below,  In  the 
exercise  of  its  statutory  discretion,  reused 
bail  after  bearing  and  seeing  the  witnesses; 
and  we  do  not  think  It  proper  In  this  case  to 
disturb  the  conclusion. 
Affirmed. 


TIOKBBURO,  S.  ft  P.  BT.  OO.  T. 

BARMOBB. 
(Sapreme  Court  of  MiesissippL   Fel>.  6,  1906.) 

Raileoads— 0»BATioi«  — AcciDEnr  TO  P*B- 
SDH  ON  TsAox— Cozmininron  Nxolzoxhob 
— WnxruL  Ihjubt. 

Where  plaintiff  was  Injured  by  the  gross 
negligence  of  an  emplojtf  of  defendant,  who, 
knowing  plaintiff's  periloos  situation  on  a  rail- 
road track,  wantonly  ran  over  him  with  a  rail- 
road tricycle,  the  contributory  negligence  ot 
plaintiff  is  no  defense. 

[Ed.  Note.— For  cases  In  point,  see  vol.  IlL 
Cent  Dig.  Railroada,  S  ISlT.f 

Whitfield,  a  J.,  diasentlng. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; O.  W.  Catchings,  Judge. 

Suit  by  Tboe.  B.  Barmore  against  the 
yicksbnrg,  Shreveport  ft  Pacific  Railway 
Company  for  damages  for  personal  Injuries. 
From  a  Judgment  ftir  plaintiff,  defendant  ap- 
peals. Affirmed. 

For  a  full  statemmt  of  the  facts,  see  88 
SontlL  210  et  aeo. 

McWtllto  ft  Thompson,  for  anwllant  Me- 
Laurln,  Armlstead  ft  Brlen,  tor  appellee. 

TBULT,  J.  We  adhere  In  evwy  particu- 
lar to  the  opinion  of  the  conrt  delivered  In 
this  case  on  the  fnmer  appeaL  SB  MIsa. 
426,  88  Sonth.  210.  It  Is  sonnd  both  In  prin- 
ciple and  pollfT-  So  adhering,  nothing  re* 
malned  tar  the  trial  court  to  detmnine  vpaa 
IwactlGally  the  same  testlmonr,  ezc^  the 
(act  of  the  injury  and  the  amount  of  damage 
Inflicted  upon  the  appellee.  The  trial  Judge 
correctly  interpreted  the  opinion  of  the  court, 
and  the  instructions  granted  were  in  perfect 
harmony  therewitlL  The  Jury,  being  govern- 
ed by  tlie  overwhelming  prepondwanoe  of  the 
evldenoe,  found  that  appellee  was  Injured  by 
the  gross  negligence  of  an  employ^  <tf  appel- 
lant who,  knowing  appellee's  perilous  situ- 
ation, wantonly  ran  the  tricycle  against  him 
and  caused  the  Injury  complained  of.  This 
I)elng  true,  contributory  negligence  would 
constitute  no  defense.  So  expressly  decided 
on  taaaae  mvmL  Bee  last  dause  of  opin- 
ion. But,  aside  flrom  this,  the  record  contains 
no  evidence  on  which  to  predicate  the  dtfeue 
of  coDtributoiT  negllgmcsL 

We  find  no  error  of  law,  and  the  Judgment 
!■  afflnned. 

WHEEFZBIA  OL  J.,  diasaita. 
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WHATLEY  T.  BTATB. 
(Snpreme  Oonrt  of  Alabama.  Jan.  11,  1806.) 

1.  JUDQKS    —    SUTKBntnOE&ABT     JUDGES  — 

Acta  18^  p.  236,  creating  the  office  of 
aupemomerary  jadge,  provides  that  such  Jadge 
may  hold  a  regnlar  term  when  the  regular  judge 
faib  to  attend,  and  gives  him  the  right  to  exer- 
cise all  the  powers  of  a  regular  circuit  judge. 
Code  1896,  S  917,  authorizes  the  presiding  judge 
during  the  regular  term  to  adjourn  the  court 
for  certain  purpoeea  until  some  future  day  to 
be  designated  bv  him.  Held,  that  a  super- 
numerary judge  Dolding  a  r^Iar  term  of  the 
circuit  court  may  designate  a  day  for  holding 
an  adjourned  term  of  court  and  may  preside  at 
the  adjourned  term  so  fixed  by  him. 

2.  Same— Statotobt  Provisions— OoNaTrru- 
TioNALirr. 

Acts  1898,  pp.  286,  237,  S§  1.  2,  creating 
the  office  of  supernumerary  juc^e  ana  defining 
hia  duties  and  authority,  are  sufficient  of  them- 
selves to  create  that  office  and  to  confer  on 
the  supernumerary  judge  power  to  fix  and  pre- 
side at  an  adjourned  term  of  the  circuit  court, 
conceding  that  the  oth«  aectiona  of  the  act 
are  unconstitutional. 

8.  JuaT—COKPKTrNOT    OF  JimOBB— GaOUNDS 

OF  Chaixbngb. 

Under  the  express  provisions  of  Code  1896, 
f  6018,  it  is  a  good  cause  of  challenge  by  the 
state  in  pnufecutions  for  offenses  punishable 
by  imprisonment  In  the  penitentiary  tihat  a 
juror  thinks  that  a  conviction  should  not  be 
bad  on  circumstantial  evidence. 

[Gd.  Note.— For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jary.  8  487.] 

4.  SEDUCTIon— AniflSSIBILITT  OF  BtiDBHOF. 

In  a  prosecution  for  seduction,  testimony 
as  to  whether  or  not  defendant  was  making 
love  to  prosecutrix  wtyj  relevant  and  material. 

[Ed.  Note.— For  casee  in  point,  see  voL  48, 
Cent  Dig.  Sales,  H  3Q,  78.] 

6.  Saioe. 

In  a,  prosecution  for  seduction,  It  was  prop- 
er for  the  state  to  show  how  long  defendant 
*'kept  company"  with  prosecutrix. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Seduction,  S§  78.  82,  86.] 

6.  Saus. 

In  a  prosecution  for  seductitm,  testimony 
as  to  when  a  child  was  bom  of  prosecutrix  was 
admissible,  In  corroboration  of  prosecutrix  as  to 
the  time  of  the  intercourse. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48. 
Cent  Dig.  Seduction,  IS  S3,  84.] 

7.  Same. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  a  conversation  between  prose- 
cutrix and  defendant  in  reference  to  a  previ- 
ous marriage  and  divorce  of  defendant  wa> 
admissible. 

8.  Cbiminai.  Law— Admissions  bt  Dbfend* 

AKT. 

In  a  prosecution  for  seduction,  voluntary 
atatenwnts  made  after  the  act  by  defendant  to 
prosecutrix's  brother,  in  which  the  former  said 
that  be  was  going  to  marry  prosecutrix,  were 
atbonisslble. 

9.  Same^Appbal— Pbesxthftionb. 

While  It  is  the  duty  of  the  court  in  a 
criminal  case  to  ascertain  that  confessions 
sought  to  be  Introduced  against  defendant  were 
made  voluntarily,  yet  it  will  be  presumed  on 
appeal  that  the  trial  Court  properly  performed 
that  dnty  before  the  eonfessiona  were  admltt^ 
unless  the  record  affirmatively  shows  that  It 
did  not  do  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
CtnL  Dig.  Criminal  Law,  S  3029.] 


10.  Saux— Amnsuomi— iHoucpAnnT  !«- 

TEBS. 

In  a  prosecution  for  seduction,  lettxrs 
voluntarily  written  by  d^endant  to  prosecutrix, 
cmtalning  admisaions  of  a  criminating  char- 
acter, were  properly  admitted  in  evidence^ 

11.  ^BDuonoiT — Chabacteb  of  Pbobbctutbix 
--Ex  Pabte  Cebtiticates. 

In  a  prosecution  for  seduction,  an  ex  parte 
certificate  of  a  person  connected  with  a  boBineas 
school,  informing  those  whom  it  might  concern 
that  prosecutrix  was  an  industrioua  and  ccm- 
scienaooa  student  and  had  won  tba  eateem  of 
her  teachm,  was  Incompetent 
•  [Ed.  Nota. — ^For  cases  in  point  see  v6L  48, 
Orait  Dig.  Seduction.  |  73.1 

12.  WrrnBSSBs  —  Redibboi   BxAiazvanoR  — 

LnCITATION  OF  SCOPX. 

A  ccmviction  will  not  be  reversed  for  sns- 
taining  the  state's  objection  to  questions  asked 
of  defendant  upon  redirect  examination  which 
sought  nothing  In  rebnttal  of  what  was  brootfit 
out  on  4«N»examinatioD. 

13.  SBDUCTIOH— ADHISaiBILITT  OF  QVIDBNCB 

—Age  OF  Pbosecutbix. 

in  a  prosecution  for  aedactioa,  defendant 
was  entitled  to  show  that  prosecntrix  was 
older  than  aba  had  stated  henwU  to  be  in  bat 

testimony. 

14.  Gbihinal  La w— AppbaI/— Habmlbss  Bb- 

bob— i n8tbucti0n8. 

The  refusal  of  a  charge  In  a  criminal  case, 
asserting  a  principle  fully  embodied  in  othw 
charges  given  at  defendant's  request,  is  not 
reversible  error. 

15.  Saue— TbiaI/— InsTBUCTions. 

A  charge  requiring  the  state  to  prove  "every 
element  necessaiy  to  consUtnte  tbe  offense 
was  properly  refased.  In  that  It  1^  to  tlie 
jury  the  determination  of  the  elementa  of  the 
offmse. 

16.  Same— REBPON8B8  to  ABOumfX. 

In  a  prosecution  for  seduction,  requested 
charges  that  there  was  no  evidence  that  de- 
fendant was  going  about  among  the  young 
women  in  the  town  like  a  roaring  lion,  seek- 
ing whom  he  might  devour,  as  asserted  by  coun- 
;  sel  for  the  atete  in  his  closing  argument,  were 
properly  refused,  in  that  they  were  mere  an- 
swws  to  the  solicitor's  argument 

[Ed.  Note. — For  eases  In  point  see  vol.  H 
Cent  Dig.  Griminal  Law,  H  1944,  1845.] 

17.  Same. 

Argumentative  charges,  or  charges  singling 
out  and  emphasizing  certain  parts  of  the  en* 
dence,  requested  by  defendant  In  a  criminal  ease^ 
may  be  refused. 

IS.  SBDuoxion— Dbfiritioit— Age  of  Psoas- 

OtITBIX. 

In  a  prosecution  for  seduction,  while  the 
age  of  i>rosecutrix  is  a  circnmstance  for  the 
consideration  of  the  Jury,  yet  It  is  not  an  Issue 
In  the  caae  In  such  sense  that  jvoof  of  any  par- 
ticular age  will  constitute  a  defensew 

19.  Cbiminax  Law— Tbiai<— iNwcBucnoHB. 
It  is  not  reversible  error  In  a  criminal  caaa 

to  give  a  charge  singling  out  a  certain  fact  u 
by  stating  that  a  certain  question  is  not  an 

issue. 

20.  Same— Rbasonablb  Doubt. 

A  charge  that  the  jury  cannot  find  defendant 
"not  guiltr  unless  ever^  one  of  the  jorwa  haa 
a  reasonable  doubt  of  his  guilt  is  pnver* 

21.  Same. 

A  charge,  In  a  criminal  case,  that  a  reason- 
able doubt  Is  a  doubt  growing  out  of  the  evi- 
dence for  which  the  Jury  may  assign  a  reaaon. 
Is,  if  bad,  favorable  to  defendant 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  IvlS ;  toL  15,  Gent 
Dig.  Criminal  Law.  {  8160.] 
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Appeal  from  Olrcnlt  Ooort,  Walker  Coun- 
ty; A-  H.  Alston,  Snpernmnerary  Judge. 

-To  be  facially  reported." 

Olney  Whatloy  was  conrlctod  of  ndnctlini, 
and  appeals.  Berorsed. 

WltnetiaBeTerly  Earnest  testified:  "Defend- 
ant came  to  me  after  the  trouble  was  up 
and  had  a  talk  with  me.  I  asked  him  what 
he  was  going  to  do?  He  aald  he  was  going 
to  marry  my  slater  and  act  the  gentleman 
with  her.  I  told  him  he  could  not  afford 
to  cause  she  and  I  such  a  downfall.  He 
said  he  would  not  At  that  time  I  knew  that 
she  was  going  to  give  birth  to  a  child.  He 
said  he  would  have  to  have  an  operation 
performed  on  his  throat  sooner  or  later* 
and  I  told  him  to  have  It  done  before  he 
married."  The  defendant  mored  to  exclude 
this  testimony,  because  it  was  irrelevant, 
and  because  it  was  a  confession  and  not 
shown  to  be  voluntary,  and  because  it  pro- 
posed to  prove  a  statement  made  after  the 
time  of  the  alleged  seduction.  The  court 
overruled  the  motion.  The  solicitor  then 
asked  the  witness  if  he  did  not  loan  defend- 
ant the  money  to  have  the  operation  performed. 
There  was  objection  to  the  question,  which 
was  overruled,  and  the  witness  answered: 
"I  let  him  have  some  money  to  have  the 
operation  performed  with,  that  he  might  be 
married.  He  borrowed  It  of  me,  and  has 
never  returned  It"  There  was  motion  to 
exclude  this  answer,  which  was  overruled. 
The  solicitor  then  asked  the  witness:  "Did 
be  make  any  other  statement  to  you  after 
the  child  was  bom?"  There  was  objection 
to  this  question,  which  was  overruled.  The 
witness  said:  "He  did.  After  the  child  was 
born  he  said  that  he  and  my  sister  would 
get  married  and  tiiat  be  would  act  the  graitle' 
man  by  her." 

The  following  letter,  being  identlfled  by 
the  witness,  was  Introduced,  to  the  Intro- 
duction of  which  the  defendant  objected,  and 
which  objection  was  overruled:  "Atlanta, 
Ga.,  Dec.  11,  1903.  Mr.  W.  B.  Earnest- 
Dear  Sir  and  Friend:  I  have  wrote  yon  two 
letters.  I  guess  that  yon  have  them  by  now. 
This  leave  me  O.  K.  and  wanting  to  come 
home.  They  just  cut  me  In  one  place,  about 
three  inches.  It  Is  doing  finely.  Beverly. 
X  bave  got  to  have  money  to  get  back  to  Cor- 
dova on  for  I  am  strapped.  I  would  wire 
you,  but  I  have  not  got  the  wberewittaal  to 
do  it  with.  If  you  will  let  me  have  It,  wire 
me;  for  I  want  to  start  Saturday.  It  wHl 
cost  me  $7.60.  Give  Mary  my  love  and  re- 
gards, and  tell  her  X  will  write  her  tomor- 
row. If  you  can  do  this.  Just  send  it  to 
Social  Circle,  Ga.  Well,  so  long..  As  ever 
your  friend,  Olney  Whatley." 

The  certificate  of  Mrs.  Rogers,  referred  to 
In  the  opinion,  was  as  follows:  "To  Whom 
It  Msy  GoDcem:  This  will  Introduce  Miss 
Mary  Earnest  who  has  been  a  student  In  the 
Massey  Business  College  for  some  months. 
Sba  baa  ivoven  hoself  to  be  an  Industrious 


and  consclentloua  student,  and  during  ber 
attendance  at  the  college  has  been  faithful 
In  the  discharge  of  her  duties.  She  has  al- 
ways conducted  herself  in  such  a  manner  as 
to  win  the  esteem  and  love  of  her  teaidiers 
and  associates.  Mrs.  H.  L.  Rogers." 

Witness  Handley  was  asked  by  the  de- 
fendant: "State  whether  or  not  the  mother 
of  proseeotzlz  lived  st  yoor  house  some  12 
or  13  years  ago,  and  if  at  that  time  the 
prosecutrix  was  not  a  grown  woman?"  The 
state  objected,  and  the  objection  was  sus- 
tained. 

Written  charges  refused  to  tbe  defaidant: 
"(16)  The  court  charges  the  Jury,  if  from  all 
the  evidence  In  this  case  you  have  a  reason- 
able enppositioD  as  to  defendant's  Innoceoce, 
you  must  acquit  him.  *  *  *  (83)  I  charge 
you,  gentlemen  of  the  Jury,  that  If  tbe  state 
has  fiiiled  to  prove  to  your  satisfaction,  be- 
yond a  reasonable  doub^  every  element  neces- 
sary to  constitute  the  offense  of  seduction, 
then  yon  must  find  the  defteidant  not  guilty. 
*  *  *  0S>  I  diarge  you,  gentlemen  of  tbe 
Jury,  fbnt  there  is  no  evidence  in  this  case 
that  tbe  defendant  was  going  about  among 
tbe  young  women  of  Cordova  like  a  roaring 
lion,  seeking  whom  be  might  devour,  as 
stated  by  counsel  for  tbe  state  In  his  doslnc 
argument  (86)  The  court  cbargea  the  Jury 
tiiat  tbere  la  no  evldraice  tn  this  case  that 
tbe  defendant  was  going  about  among  tbe 
young  women  of  Cordova  like  a  roaring  lion, 
seeing  whom  be  might  deronr.'* 

Charges  given  toe  tbe  state:  "(1)  I  charge 
yon,  gentlraaen  of  tbe  Jnry,  that  tbe  age  of 
Mary  Earnest  la  not  an  iBsne  In  this  case^ 
and  yon  cannot  consldw  It  as  a  d^ense  In 
tbls  case  sufficient  to  dlsi^arge  the  d^end- 
ant  (2)  I  diarge  yon,  gentlemoi  of  tbe  Jury, 
that  yon  cannot  find  Ibe  defraidant  not  gnitly 
unless  every  one  of  yon  bave  a  reasonable 
donbt  (tf  bis  guilt  (8)  I  charge  yon,  genfle- 
men  of  tbe  Jury,  that  a  reasonable  donbt  Is 
a  donbt  growlnK  out  d  the  evidence  ttx 
which  you  can  assign  a  reason." 

W.  C.  Davis  and  J.  D.  Acuff,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  tbe  State. 

ANDERSON,  J.  The  supernumerary  Judge, 
Hon.  A.  H.  Alston,  while  holding  the  regular 
term  of  the  Walker  circuit  court,  made  an 
order  daring  said  term  for  holding  an  ad- 
journed term  of  court  for  said  county,  at 
which  said  adjourned  term  this  defendant 
was  tried  and  convicted,  and  which  was  pre- 
sided over  by  the  said  Alston.  The  questions 
presented  for  our  consideration  are:  First 
Did  the  sup«mamerary  Judge  have  tbe  au- 
thority to  order  an  adjourned  term?  Second. 
Did  he  have  authority  to  bold  said  term,  even 
If  It  was  properly  ordered?  Acts  1898,  p.  236, 
creating  the  office  of  supernumerary  Judge 
and  defining  his  duties  and  authority,  express- 
ly provides  that  he  can  hold  a  regular  term 
when  the  regular  Judge  falls  to  attend.  Sec- 
tion 917  of  tbe  Code  of  1896  antbortses  the 
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presiding  jntjge  during  a  r^lar  term  to  ad- 
journ tbe  court  for  certain  pnrposes  nntU 
some  future  day  to  be  designated  by  the 
Judge.  Section  1.  p.  236,  of  the  Acta  of  1896, 
gires  the  supernumerary  Judge  tbe  right  to 
exercise  all  the  powers  of  a  circuit  Judge.  It 
therefore  stands  to  reason  that  the  aupemn- 
m«rary  Judge  could  do  and  perform  all  acts 
at  a  r^ular  term  of  the  court  that  could  have 
been  performed  by  tbe  regular  Judge.  If, 
therefore,  the  supernumerary  Judge  ooold 
bold  a  regular  term,  he  could  also  bold  what 
la  termed  an  adjourned  term,  vblch  is  but 
the  continuation  or  prolongation  of  a  regular 
term.  Van  Dyke  v.  State,  22  Ala.  67;  Hund- 
ley V.  Tonge,  69  Ala.  89;  Keith  v.  State,  91 
Ala.  2,  8  South.  353.  10  L.  B.  A.  4S0;  Feel  T. 
State  (Ala.)  89  South.  261. 

Q>un8el  for  appellant  Insists  that  tbe  act 
creating  the  office  of  supernumerary  Judge 
Is  unconstitutional  by  reason  of  sections  S, 
4,  5,  6,  and  7  being  th^eln  contained.  If 
their  contentlott  be  correct,  which  we  need 
not  decide,  sections  1  and  2  of  the  act  could 
stand,  and  which  are  sufficiently  full  and 
dear  to  create  the  office  of  supernumerary 
Judge  and  to  confer  the  powers  and  Jurisdic- 
tion exercised  in  the  case  at  bar. 

Tbe  Juror  Gibson  was  properly  excused 
upon  motion  of  the  state.  If  he  would  not 
convict  upon  circumstantial  eTldence,  that 
was  a  good  cause  of  challenge.  Code  1896, 
{6018. 

There  was  no  error  in  ov^ullng  defend- 
ant's objection  to  tbe  question  propounded 
to  the  prosecutrix:  "State  whether  or  not 
he  was  making  love  to  you  all  tbe  time." 
It  was  relevant  and  material  and  competent 
evidence,  and  no  objection  was  made  to  the 
form  of  the  question.  It  was  proper  to  per- 
mit the  state  to  show  how  long  the  defendant 
"kept  company  with  the  witness."  He  was 
charged  with  having  seduced  her  upon  a 
promise  of  marriage,  and  their  relatlouBbip 
and  conduct  towards  each  othw  was  a  proper 
element  for  the  consideration  of  tbe  Jury. 

There  was  no  error  in  refusing  to  exclude 
tbe  testimony  as  to  when  tbe  child  was  born, 
as  Its  birth  was  unquestionably  the  result 
of  sexual  Intercourse  and  may  have  cor- 
roborated the  mother  as  to  the  time  of  the 
Intercourse  with  the  defendant 

It  was  competent  to  permit  the  witness  to 
testify  as  to  the  conversation  she  had  with 
the  defendant  in  reference  to  his  marriage 
and  the  certificate  of  divorce.  The  state  re- 
lied upon  a  promise  of  marriage  as  the  Induce- 
ment to  the  wltnesB  to  yield  her  person  to  the 
defendant  If  he  was  at  the  time  a  married 
man,  and  she  knew  it,  this  fact,  unless  ex- 
plained, would  be  unfavorable  to  the  state, 
and  It  had  the  right  to  show  that  he  was 
taking  steps  or  promising  to  take  steps  to 
put  himself  In  position  to  comply  with  his 
promise  to  marry  the  prosecutrix. 

Tbere  was  no  error  In  permitting  the  state 
to  prove  what  defendant  said  to  Beverly 
Baraest  as  to  promises  to  marry  the  prose- 


cutrix and  bow  he  had  treated  her.  They 
were  Inculpatory  admissions  or  declarations, 
and  it  does  not  appear  that  they  were  in- 
voluntary. While,  to  authorize  this  kind 
of  declarations  as  evidence  against  a  party 
in  a  criminal  prosecution,  It  Is  tbe  duty  of  the 
trial  court  to  ascertain  that  they  were  freely 
and  voluntarily  made,  still,  on  appeal,  It  will 
be  presumed  that  the  trial  court  properly 
performed  this  duty  before  thc^  were  ad- 
mitted In  evidence,  unless  the  record  af- 
firmatively shows  that  tbe  court  did  not  do 
so.  Price  V.  State,  117  Ala.  113,  23  South. 
691;  Ollmore  v.  State,  120  Ala.  20,  28  South. 
605.  Tbe  letters  written  by  the  defend- 
ant to  the  prosecutrix  were  properly  admit- 
ted. Tbey  were  admissions  by  him  of  a 
criminating  character  and  were  evidently 
voluntary,  and  no  point  was  made  as  to  the 
genuineness  of  the  letters.  Bracken  v.  State, 
111  Ala.  68,  20  South.  638,  66  Am.  St  Rep.  23. 

The  certificate  of  Mrs.  Rogers,  of  the  Mas- 
sey  Business  College,  was  but  the  ex  parte 
statement  of  a  person  In  Houston.  Tex.,  and 
was  In  no  sense  legal  and  competent  and 
we  cannot  hold  that  Its  hutroduction  was 
innocuous,  tbongh  limited  tor  a  ontaln 
purpMe. 

The  action  of  the  trial  court  will  not  be 
revorsed  for  sustaining  the  state's  objection 
to  questions  asked  the  defendant  upon  re- 
direct examination,  as  they  sought  nothing 
in  rebuttal  of  what  was  brought  out  «i  tbe 
cross-examination. 

The  trial  court  erred  In  sustaining  the  ob- 
jection to  questions  propounded  by  the  de- 
fendant to  the  witness  Handley,  as  It  had  a 
bearing  on  the  age  of  the  prosecutrix.  She 
had  testified  to  her  age,  and  the  defendant 
had  the  right  to  show  that  she  was  old«-, 
and  her  age  was  a  proper  question  to  be  con- 
sidered by  the  Jury,  along  with  the  other 
evidence,  In  determining  whether  the  elements 
constituting  the  charge  existed  or  not  The 
promises  or  artifices  made  or  used  by  the  de- 
fendant must  have  induced  her  to  yield,  and 
It  might  be  that  a  promise  made  to  a  young 
girl  would  be  a  sufficient  Inducement,  and  yet 
might  not  be  deemed  by  a  Jury  to  have  beea 
believed  or  relied  upon  by  a  woman  of 
mature  age. 

Without  determining  whether  charge  16 
was  good  or  bad,  If  good,  its  refusal  was  not 
reversible  error,  as  the  principle  asserted 
therein  was  fully  embodied  In  other  charges 
given  at  the  request  of  the  defendant 
Charge  33  was  properly  refused.  It  did  not 
state  the  elements  of  the  offense,  but  left  It  to 
the  Jury  to  determine  wbat  elemente  consti- 
tuted the  offense.  Mann  v.  State,  134  Ala.  1, 
82  South.  704.  Charges  35  and  36  were  prop- 
erly refused,  as  they  were  att^pted  as 
mere  answers  to  tbe  argnm^t  of  the  solicitor, 
if  not  otherwise  bad.  White  v.  Stete,  133 
Ala.  122,  32  South.  189.  The  other  charges 
requested  by  tbe  defendant  If  not  otherwise 
bad,  were  either  argumentative  or  singled 
out  and  hypothesized  certain  parts  of  tbe  efi- 
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dencb^  and  It  Is  not  nrarslble  error  to  refOM 
Buch  charges. 

TMra  was  no  revmlble  error  In  glTii^ 
<^rge  1  at  the  request  ot  the  state.  Wblle 
the  woman's  age  was  a  clrcnmBtaace  that 
oonld  be  cmsldered  1^  the  Jnrjr  along  with 
the  other  eri&nce  In  the  cas^  her  age  was 
not  an  Issue  In  the  caaey  and  the  question  of 
age  could  not  warrant  of  itself  an  acqulttalt 
as  the  law  does  not  prescribe  any  age  for 
a  female  In  a  ease  of  this  character.  The 
charge  singles  out  a  certain  fact,  and,  while 
the  refusal  of  snch  diarge  is  not  a  rererslble 
orror,  neither  Is  It  reversible  error  to  give 
Boch  a  charg&  Charge  2,  giTm  at  flu  reqaest 
of  the  state,  asswts  the  law  correctly,  and 
was  properly  given.  The  third  diarge,  girai 
at  the  request  ot  the  state,  was,  if  bad,  favor- 
able  to  the  defmdant  It  may  have  misled 
the  jury  to  believe  that  a  reasonable  doabt 
oonld  exist  becaue  of  their  ability  to  assign 
any  reason  for  same  be  It  whimsical  or  un- 
snbetantlaL  OarroU  v.  State^  180  Ala.  99,  80 
Sonth.  S9«:  Avery  v.  Stats^  m  Ala.  20,  27 
Booth.  606. 

The  Judgment  of  the  drcnlt  court  la  re> 
versed,  and  the  cause  ronanded. 

TYSON,  ZX>WDELL^  and  SIMPSON,  Jt^ 
ooncnr. 


LOOKOUT  MOUNTAIN  IBON  CO.  v.  LBA. 
(Supreme  Oowt  of  Alabama,  fan.  0,  1906.) 

1.  AonON— FoBM— Tbespabs  OB  Cask. 

A  complaint  alleging  that  plaintilTe  intes- 
tate was  rightfully  at  work  in  defendant'a  mine, 
asdsting  defendant's  contractor  in  the  work  of 
mlnlDg,  when  he  was  struck  by  defendant's 
tram  cars,  negligently  allowed  to  run  against 
plaintiff  by  defendant's  servants,  etc.,  stated  a 
cause  Of  action  in  case,  and  not  In  trespass. 

2.  MaSTEB  ANb  SSBVANT— InjUBIES  TO  THIBD 

Pebsoits— Neoligenci  ot  Sebvant. 

In  an  action  for  death  of  a  third  person  by 
the  negligence  of  a  servant  ot  defendant  corpo- 
ration, the  negHgence  of  the  servant  is  the  neg- 
ligence of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant.  H  1226,  1227.] 

8.  Saub— Contbactob's  Sebvahtb— Rights. 

Where  plaintiff's  intestate  was  Injured  by 
the  negligence  ot  defendant's  servants  while  he 
was  empkred  In  defendaot's  mine  as  the  serv- 
ant of  defendant's  independent  contractor,  In- 
testate was  not  a  mere  Itcensee  In  the  mine,  but 
was  in  the  exercise  of  a  lawful  right  to  be  in 
the  mine  at  the  time  of  his  injnry. 

4.  Same^Liabilitt  ot  Masteb. 

Where  plaintiff's  intestate  was  injured 
while  in  defendant's  mine  as  servant  of  an  In- 
dependent contractor  tbroagb  the  negligence  of 
defendant's  servants  in  operating  a  tram  train 
in  the  mine,  and  died  from  injnries  so  received* 
defendant  was  liable  for  his  death. 

5.  Apfeai,  —  Pz^EADino  — Deudbbeb— Habu- 

LESS  EbROB. 

Where  defendant  was  given  the  full  benefit 
of  the  defense  of  contributory  negligence,  both  in 
the  evidence  and  In  the  Instructions  given,  it 
was  not  prejudiced  by  the  sustaining  of  a  d^ 
mnrrcr  to  a  plea  Invoking  such  defense. 

fl»  Muna  AITD  BESVAIfT-FKLLOW  SnTARIt. 

Servants  of  aa  indq;»endant  contractor  and 


servants  of  tbe  principal  by  whom  the  contractor 
was  employed  are  not  fellow  servants,  Ukougb 
working  in  a  common  employment 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Gent  Dig.  Master  and  Servant  S  4S2.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty ;  J.  A.  Bllbro,  Judge. 

"To  be  officially  reported." 

Action  by  G.  W.  Lea.  as  admlnlBtrator,  etc.. 
against  the  Lookout  Mountain  Iron  Company. 
From  a  ju^ment  for  plaintiff,  defendant  ap- 
peale.  Affirmed. 

This  is  an  action  of  damages  growing  out 
of  the  killing  of  appellee's  Inteatate  by  certain 
tram  cars  need  and  operated  by  the  appel- 
lant ctnporatlon  In  the  ctmdnet  of  its  bnsi- 
neas  of  mining  coaL  Appellee's  Intestate  was 
In  the  employment  of  one  Summers,  who  had 
a  contract  with  appellant  to  get  out  coal  for 
'It  from  Ito  mines,  and  while  so  engaged  In 
mining  coal  In  a  room  or  apartment  of  said 
mine  appellant's  cara  ran  down  the  trade 
into  the  room  where  a^'dllee'a  Intestete  was 
working,  and  crushed  and  otherwise  bruised 
him,  cauring  his  death.  The  complaint  on 
which  the  case  was  tried  and  Judgment  ren- 
dered omtained  nnmerona  counts;  but  the 
two  counts  on  which  tbe  trial  was  had,  and 
to  which  tbe  Jndgment  la  referable  are  connte 
1  and  2,  and  are  as  follows,  aftw  being 
amended:  "(1)  Plaintiff  dalnu  of  tbe  de- 
fendant 120,000  as  damages,  for  that  hoeto- 
fwe,  to  wit,  on  the  4th  day  of  April,  1004, 
the  defendant  wai  the  ownn  of  a  coal  mine 
In  De  Kalb  county,  Alabama,  <^>eratlng  the 
game,  running  tram  or  coal  cars  In  tbe  same, 
for  the.  purpose  of  hauling  and  removing  ooal 
tho«from,  and  while  m  engaged,  tlurongh  Ito 
agents  and  snrvanta,  allowed  Ite  tram  or  coal 
can  to  run  down  ito  track  oiterhig  said 
mine.  Into  a  room  or  entry  when  plaintiff's 
Intestate  was  rightfully  at  wwk  assisting 
one  Sam  Summers,  who  was  employed  by  the 
defendant  to  mine  coal  In  ito  said  mine  aa 
a  ocmtractor,  the  deceased  being  hired  by 
said  Summers  to  assist  him  in  and  about 
the  work  of  mining  coal  in  said  mine;  and 
said  cars  were  thus  allowed  to  mn  n^Ugoit- 
ly,  carelessly,  and  recklessly  against  plain- 
tiffs intestate,  striking  him,  crushing  and 
breaking  his  l^s,  and  otherwise  Injuring 
him,  from  the  proximate  result  of  which  he 

died  <»,  to  wit,  the   day  of   , 

1904.  And  plaintiff  aUegss  that  said  Injuy 
was  the  result  of  the  negligence  of  defend- 
ant's agento  and  servanta  In  charge  of  and 
operating  and  running  aald  tram  cars.  (2) 
Plaintiff  claima  ot  the  defendant  the  forthw 
sum  of  ¥26,000,  for  that  heretctfore,  to  wit,  im 
the  4th  day  of  April,  1004,  defendant  was  tb» 
owner  of  a  coal  mine  In  De  Kalb  county, 
Ala.,  operating  said  mine,  using  tram  can 
that  ran  on  tra^  storing  said  mine  tot  tbe 
purpose  of  baulli^  coal  from  the  same,  and 
while  so  engaged,  the  defendant  ran  Its  tram 
can  Into  said  mine  and  along  Ite  said  track 
Into  a  room  or  entry  where  plaintlfTs  In- 
testate wag  rightfully  at  work  asalstlng  mt 
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Sam  Summers,  who  wu  employed  by  the 
defendant  to  mine  coal  In  Its  said  mine  as  a 
otHitTactor,  the  deceased  being  hired  by  said 
Summers  to  assist  him  In  and  about  the  work 
of  mining  coal  In  said  mine,  and  negligently 
allowed  said  cars  to  run  against  his  said 
Intratate.  bruising  and  injuring  Iilm,  from 
the  results  of  which  injuries  he  died  on  the 
 day  of   ,  1904." 

The  first  groimd  of  demurrer  urged  to  these 
counts  is  as  follows:  "So  far  as  appears 
from  the  averments  of  said  count,  plalntltTs 
intestate  was  a  mere  licensee  In  the  mines 
of  defendant  and  it  does  not  appear  from 
the  averments  of  said  count  that  the  injuries 
done  to  plaintlft's  intestate  were  wantonly 
or  willfully  inflicted."  The  second  ground  is 
sufficiently  set  forth  In  the  opinion. 

The  defendant  requested  the  following  writ- 
ten cliarges,  which  were  refused:  "(1)  I 
charge  the  Jury  that  If  from  the  evidence 
you  find  that  the  plaintlffB  intestate  was 
injured  In  defendant's  mines,  while  engaged 
at  work  therein  as  an  employ^  of  the  inde- 
pendent contractor,  Sam  Summers,  through 
the  n^llgence  of  the  defendant* e  mine  driver, 
Frank  Johnson,  In  leaving  the  trip  of  loaded 
cars  on  the  track  whwe  the  collision  occurred, 
then  such  n^ligence  on  the  part  of  Frank 
Johnson  was  the  negligence  of  a  fellow  serv- 
ant, for  which  the  plaintiff  cannot  recover 
of  the  defendant  unless  you  find  that  the  de> 
fendant  injured  the  plalntlfTs  intestate  either 
wantonly,  recklessly,  or  Intentionally.  (2) 
Under  the  evidence  In  this  case,  defendant 
did  not  owe  the  deceased  any  duty,  but  not  to 
Injure  him  knowingly  or  Intentionally."  (3) 
General  affirmative  charge.  "(4)  I  charge 
the  Jury  that  under  the  evidence  in  this  case 
the  relation  which  the  plaintiff's  intestate 
sustained  to  the  defendant  was  that  of  a 
licensee,  and  the  measure  of  the  defendant's 
duty  to  bim  as  such  licensee  was  not  to  In- 
jure him  wantonly,  recklessly,  or  intentional- 
ly." (S)  General  affirmative  charge  as  to 
count  2.  (6)  General  affirmative  charge  as 
to  count  1.  (7)  General  affirmative  charge. 
"(8)  If  the  Jury  believe  from  the  evidence 
that  the  defendant,  by  acquiescence  in  the 
employment  of  the  deceased  by  the  Independ- 
ent contractor,  Sam  Summers,  invited  the 
deceased  to  work  in  Its  mines,  then  the  de- 
ceased became  a  fellow  servant  of  those  en- 
gaged in  the  common  employment  and  asstun- 
ed  the  risk  of  their  negligence.  (9)  I  cba:^ 
the  Jury  that  If  from  the  evidence  you  find 
that  the  defendant  ttirough  its  mine  super- 
intendent or  mine  foreman  had  not  In  fact 
given  permission  to  the  plalntlfT's  Intes- 
tate to  work  In  Its  mines  as  an  employ^ 
of  the  Independent  contractor,  Sam  Sum- 
mers, but  if  you  further  find  that  the  de- 
fendant's mine  superintendent  or  mine  fore- 
man knew  that  be  was  at  work  there  and  im- 
pliedly acquiesced  in  his  presence  In  the 
defendant's  mine,  such  acquiescence  would 
only  operate  as  a  mere  license  to  him,  and 
Imposed  on  him  the  risk  incident  to  the  min- 


ing of  the  coal  and  rod  and  the  opera- 
tions therewith  In  the  defeodanVs  mine,  ex- 
cept such  as  might  result  from  the  wanton 
or  intuitional  wrong  on  the  part  of  the  de- 
fendant or  a  failure  to  exercise  due  care  to 
avert  the  Injury  after  the  danger  had  become 
apparent." 

John  F.  Martin*  for  appellant  Howard 
A  Hnnt  for  appellee. 

TYSON,  J.  The  trial  of  this  cause  and  the 
Judgment  rendered  in  it  was  at  a  time  pro- 
vided by  law  for  the  holding  of  the  court 
which  was  presided  over  by  a  de  Jure  Judfe. 
There  Is,  therefore,  no  merit  In  the  conten- 
tion that  the  Judgment  is  a  nullity. 

The  first  and  second  counts  of  the  com- 
plaint, after  amendment  upon  which  Judg- 
ment was  rendered,  are  in  case,  and  not  in 
trespass.  City  Dellv^  Go.  v.  Henry,  130 
Ala.  161,  34  South.  389;  Birmingham  Ry., 
Light  &  Power  Co.  v.  Moore  (Ala.)  40  South. 
— .  And  the  proof  of  the  negligence  by  the 
servants  of  defendant  will  support  the  all^a- 
tlon  of  n^Ugence  in  each  of  these  counta 
In  this  character  of  cases  the  n^Iigcnce 
of  the  agent  or  servant  of  a  corporation  is 
the  negligence  of  the  corporation.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Moore,  supra, 
and  authorities  there  cited.- 

There  were  two  objections  urged  by  way 
of  demurrer  to  the  sufficiency  of  each  of  these 
counts.  The  first  is  that  the  plaintiff's  la- 
testate,  on  the  averments,  was  a  mere  li- 
censee in  the  mines  of  defendant,  and  there- 
fore It  owed  him  no  duty  other  than  not 
to  wantonly  or  intentionally  Injure  him.  In 
each  of  the  counts  it  is  averred  that  plain- 
tiers  intestate  was  rightfully  at  work  in  the 
mine  of  the  defendant,  assisting  one  Sum- 
mers, whom,  it  is  alleged,  was  employed  by 
defendant  to  mine  coal  In  its  mine  as  a 
contractor.  It  will  scarcely  be  denied  that 
Summers  had  the  right  to  employ  the  plaln- 
tlflTs  intestate  to  assist  him,  and  that  defend- 
ant had  no  right  to  forbid  such  an  employ- 
ment The  plaintifTs  Intestate,  therefore, 
had  the  right  to  be  in  the  mine,  for  the  pur- 
pose of  doing  work  under  his  employment 
without  regard  to  any  express  or  implied 
license  or  permission  of  the  defendant  His 
status,  therefore,  was  not  that  of  a  mere 
licensee,  but  that  of  a  person  aBsertlng  and 
exercising  a  lawful  right 

The  other  objection  is  that  the  counts  do 
not  apprise' the  defendant  of  the  relation  ex- 
isting between  It  and  plaintiff's  intestate  at 
the  time  of  the  alleged  Injury,  and  of  this 
tbe  defendant  was  entitled  to  know.  This  ob- 
jection seems  to  proceed  upon  the  theory 
that  unless  the  relation  of  master  and  serv- 
ant existed  between  the  parties  at  the  time 
of  the  alleged  injury,  or  that  plaintifTs 
Intestate  was  In  the  mine  upon  the  express 
or  Implied  invitation  of  the  defendant  there 
can  be  no  recovery  on  account  of  the  letter's 
negligence  In  the  operation  nr  handling  of 
Its  cars.    This  la  unsound.    The  prlndple 
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applicable  bere.  In  our  opinion,  1b  correctly 
stated  In  a  note  found  on  page  43  of  46  L. 
R.   A.  In  these  words:    "Independently  of 
contract  one  person  must  answor  for  the 
consequences  of  bis  negligence  to  another, 
wherever  these  two  conditions  are  satis- 
fied:   (1)  The  clrcnmBtancee  must  be  such 
as  to  justify  the  Inference  that  the  second 
person  had  a  legal  right,  derived  from  the 
first  person  or  from  some  eztrlnstc  paramount 
authority,  to  occupy  the  place  where  those  i 
events  occurred  which  are  relied  upon  as  j 
constitatlng  his  cause  of  action.  (2)  It  miist  , 
be  apparent  to  the  first  person,  considered  ' 
as  a  man  of  ordinary  powers  of  observation, 
that  the  position  likely  to  be  assumed,  by 
"Uie  second  person  In  the  exercise  of  the  right 
BO  acqniredf  with  regard  to  the  first  person 
himself,  or  some  physical  agency,  organic 
or  Inorganic,  which  was  under  ids  control 
at  the  time  it  was  brought  Into  the  conditions 
In  which  It  was  at  the  time  the  accident  hap- 
pened, are  such  that  the  second  person  will 
be  likely  to  suffer  Injury  If  the  first  person 
does  not  take  the  precautions  to  prevent  that 
Injury  which  would  suggest  themselves  to  a 
prudent  man  as  being  appropriate  for  that 
purpose."  The  demurrer  was  properly  over^ 
ruled. 

Whether  the  demurrer  to  plea  8  was  prop- 
erly or  Improperly  sustained  Is  unnecessary 
to  be  determined.  If  the  ruling  of  the  court 
In  this  respect  be  conceded  to  be  erroneous. 
It  was  without  injury,  since  It  afOrmatlTely 
appears  from  the  testimony,  the  oral  <Aarge 
of  the  court,  and  the  written  charges  given  ' 
at  the  request  of  flie  defendant,  that  it  had 
the  fall  benefit  of  the  defense  attempted  to 
be  invt^ed  by  this  plea.  And  tills  is  true 
wltb  respect  to  every  other  plea  to  whldi 
a  demurrer  was  sustained  invoking  contrib- 
ut(nry  negligence  as  a  defense.  The  testl- 
nuH^  tends  to  iQiow  that  plaintiCT's  intestate 
received  the  Injuries  from  which  be  died 
while  at  work  as  a  servant  of  Summers,  in 
defoidanfs  mliu^  at  a  place  where  he  had 
a  right  to  be,  and  that  his  Injuries  were 
caused  by  the  n«E^lgence  of  the  servants  of 
tlie  defendant  having  tlie  control  and  manage- 
ment of  the  operation  of  Its  cars.  It  was 
admitted  on  tiie  trial  that  Summers  was  an 
independent  contractor. 

TtM  next  insistence  Is  that  the  servante  of 
defendant  and  plaintltra  intestate  at  tiie  time 
of  the  latter's  Injury  were  fellow  servants, 
and  therefore  there  could  be  no  recovery  on 
these  counts.  Summers  being  an  Independent 
contractor,  tbe  relation  of  master  and  servant 
did  not  exist  between  him  and  the  defend- 
ant and  neltiier  did  It  exist  between  his 
servants  and  the  defendant.  "He  Is  to  be 
deemed  tbe  mastw  who  has  tiie  suprone 
choice,  control,  and  direction  of  tlie  sorvant, 
and  whose  will  the  servant  repreeenta,  not 
merely  In  the  ultimate  result  of  his  work, 


but  In  all  of  Its  details."  Sherman  &  Redfield 
on  the  Law  of  Negligence,  160.  In  section 
180  these  authors  say:  "The  same  principles 
are  applied  to  determine  who  Is  a  servant  for 
the  purpose  of  settilng  a  question  as  to  the 
master's  liability  or  nonliability  to  him  as 
are  applied  to  the  question  of  his  liability 
for  blm.  Persons  who  in  a  sense  serve  an- 
other person,  but  are  not  his  'i^rvauf  wlthi^i 
the  definition  heretofore  given,  stand  upon 
the  same  footing  as  strangers.  Thus  an  In- 
dependent contractor  or  the  sarvant  of  such 
contractor  is  not  within  the  rule,  and  be  may 
recover  against  the  employer  of  such  con- 
tractor In  like  manner  with  a  strai^r."  And 
in  section  225  It  Is  said:  "Mere  co-operation 
or  community  of  labor  and  ultimate  purpose 
is  not  enough  to  make  men  fellow  servants. 
They  are  not  fellow  servants  unless  they 
are  all  under  the  control  and  direction  of  a 
common  master.  Ther^ore,  when  a  servant 
works  side  by  side  with  one  employed 
bis  master  as  an  independent  contractor  or 
with  a  servant  of  such  contractor,  or  the 
servant  of  a  contractor  works  wltb  the  serv- 
ant of  the  subcontractor,  they  are  not  fel- 
low servante,  even  though  they  help  to  do  the 
same  work  for  the  benefit  of  the  same  ulti- 
mate employer."  The  rule  is  steted  In  12 
Am.  &  Eng.  Ency.  Law,  p.  995,  In  this  lan- 
guage: "Sorvanta  of  an  independent  con- 
tractor and  servants  of  the  principal  by  whom 
the  contractor  are  employed  are  not  fellow 
servants,  altbougb  they  work  side  by  side 
in  a  common  employment  if  they  are  not  un- 
der the  control  of  a  common  master."  The 
reason  of  the  rule  Is  obvious.  Not  being  the 
servant  of  the  defendant,  there  existe  no 
implied  undertaking  by  him  that  lie  has  as- 
sumed the  risk  of  negligence  of  the  6etea&- 
anfs  servants.  Wrlttoi  charges  based  iqion 
this  hypotliesis  were,  therefore,  properly  re- 
fused. 

The  twelfth  special  plea,  asserting  that 
plaintiff's  Intestote  was  a  mere  licensee,  was 
not  proven.  Under  the  evidence  there  Is 
no  room  for  tbe  application  of  the  doctrine 
of  assumed  risk.  The  work  engaged  fn  by 
plalntifTs  Intestote  was  not  obvious^  danger- 
ous. Whether  Summm  was  guilty  of  n^ll- 
gence  which  prmlmately  contributed  to  tiie 
plalntltTs  intestate's  Injury  was  submitted 
to  the  jury  for  tlieir  determination.  Under 
the  evidence  tlils  was  clearly  a  question  for 
the  Jury.  However,  whether  his  negligence, 
If  esteblished.  would  have  defeated  plafntifTs 
right  of  recovery.  Is  not  presented  by  this 
record.  We  therefore  express  no  opinion 
upon  that  question. 

No  error  being  shown  by  the  record  of 
which  the  appellant  can  complain,  the  Judg- 
ment must  be  afllrmed. 

DOWDELL,  ANDERSON,  and  SIMPSON, 
JJp,  concur. 
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BIBHINQHAM  PAINT  &  BOOFING  Ca 
T.  GBAMPTON  ft  THABFB. 

(Supreme  Court  of  Alabama.  Jane  SO,  1900.) 

1.  PUADIHG— Sri-Orr— SlTFFXOlBNCT. 

A  plea  which  alleged  that  plaintiff  tailed 
to  ooroplete  the  work  undertaken  by  it  and  for 
which  it  sued  to  recover  the  contract  price,  and 
that  it  waa  necessary  for  defendant  to  complete 
the  same,  which  was  done  at  a  cost  stated, 
which  was  offered  as  a  set-off  acsinst  plalntilTs 
dunand,  was  sufficient  against  a  demurrer  aver- 
ring that  the  plea  failed  to  set  up  any  item  to  the 
count  for  which  it  was  claimeti  that  defendant 
paid  for  completing  the  contract,  and  that  It 
uiled  to  aver  that  def^dant,  either  by  liqui- 
dated or  onUquldated  denuuid,  claimed  '^fl"'fg^ 
and  that  it  failed  to  show  what  material  or 
what  labor  waa  paid  for  by  defmdant 

2.  Etideitcx— Judicial  Notice. 

Courts  will  not  take  judicial  notice  of  the 
principles  by  which  laborers  belonging  to  a  labor 
union  are  bound. 

3.  CoitTuoTS— Taxiditt— PuBUO  Power. 

A  plea  in  an  action  on  contract,  whidi  al- 
leges that  plsintlfl  breached  the  contract  sued 

on,  in  that  he  disregarded  the  stipulation  bind- 
ing him  to  have  the  work  called  for  In' the  con- 
tract done  by  union  labor  and  employed  non- 
union laborers  to  do  the  work.  Is  not  demurrable 
on  the  ground  that  the  sdimlation  is  void  as 
against  public  policy;  it  not  appearing  that 
union  laborers  are  not  preferable  on  account  of 
superior  skill,  for  the  services  of  whi<^  the  par- 
ties might  contract 

4.  Tendkb— BnxoT. 

A  plea  of  tender  Is  sn  admission  of  plaintiff's 
demand  to  the  otent  of  the  tender,  and,  unless 
plaintiff  proves  more  than  thst  amount,  the 
verdict  on  the  Issue  joined  under  that  plea 
should  be  for  defendant. 

[Ed.  Note. — For  cases  In  point,  aee  VoL  4B, 
Cent  Dig.  Tender,  |  60.] 

&  DSPOBITB  IN  Cou»— DzBPOsmon. 

Where  a  verdict  sustains  a  plea  of  tonder, 

the  money  in  the  hands  of  the  court,  deposited 
pursuant  to  the  tender,  becomes  the  projMrty  of 

plaintiff. 

6.  Apfbai.  —  JuDannT  —  Fobu  —  Habmcess 
Kbbob. 

A  verdict  sustained  the  plea  of  tender,  and 
the  court  rendered  judgment  for  plaintiff  for  the 
amount  of  the  tender  and  against  him  for  the 
costs.  Held  that,  though  the  judgment  should 
have  adjudged  the  costs  against  plaintiff  and 
ordered  the  clerk  to  pay  the  money  placed  in  the 
custody  of  the  court  by  defendant  over  to  plain- 
tiff, the  form  of  the  judgment  was  not  prej- 
udicial to  plaintiff. 

7.  Tendeb— Pebson  to  Whom  Tendeb  hat 
BE  Made, 

Where  the  superintendent  and  general  man- 
B  company  was  the  only  agent  with 

n  a  third  person  contracted,  the  superin- 
tendent was  the  one  to  whom  a  tender  could  be 
made  by  the  third  person. 

&  SAUB— PBODUCnON  or  MonKTr^NECKSSITT. 

A  party  to  a  contract  stated  to  an  agent  of 
the  other  pirty  thereto  that  he  would  pay  $100 

In  settlement  of  the  claim  under  the  contract, 
that  he  had  the  sum  at  the  Ume,  but  the  agent 
replied  that  he  would  not  accept  it  He  tendered 
the  sum  to  the  agent,  who  would  not  accept  it 
He  was  always  ready  and  willing  to  pay  the 
sum,  and  paid  it  to  the  clerk  of  the  court  at 
the  time  of  the  filing  of  his  plea  of  tender, 
field,  that  he  was  excused  from  producing  the 
money  to  the  agent 

[Bd.  Note. — For  cases  In  point  see  vol.  45, 
Gent  Dig.  Tender,  »  29-81.] 


Appeal  from  Circuit  Court,  Jetttmm  Coon- 
ty;  A.  A.  Goleman.  Jodgb 

"Not  offldaUr  reported." 

Action  by  the  Birmingham  Paint  ft  Booflng' 
Company  against  Cramptou  ft  Thazpe.  Fron* 
a  jadgmoit  for  dtfendant,  plalntlfl  ai^eals. 
Affirmed. 

Plea  3  was  as  follows:  "Further  answer- 
ing said  complaint  defendant  says  that  th& 
plaintiff  failed  to  complete  the  work  or  con- 
tract undertaken  by  It  and  for  which  thl» 
suit  Is  brought  to  recover  the  price,  and 
that  It  was  and  became  necessary  for  tbem 
to  have  the  same  completed,  which  was  done^ 
by  them  at  great  cost  and  expense,  to  wit 
|12S,  and  this  sum  they  offered  to  set  off 
against  plalntlfTs  demand." 

Demurrers  to  third  plea:  "(1)  Said  plea 
falls  to  set  np  any  item  to  the  count  for 
which  It  is  said  that  defendants  paid  for 
completing  the  contract  which  plaintiff  avert 
was  agreed  upon  by  plaintiff  and  defendants. 
(2)  Said  plea  falls  to  aver  that  the  de- 
fendants, either  by  liquidated  or  unliquidated 
demand,  claim  of  plaintiff  any  damages,  and 
It  ia  not  averred  what  material  or  what 
latM>r  was  paid  for  by  the  defaidants." 

J.  W.  Bush,  for  appellant  W.  T.  Hilt 
tax  fwpelleee. 

DIDN80N,  J.  "Under  tbe  atatnte^  no  ob- 
jectlon  to  pleading  can  be  considered  other 
than  that  speclflcally  stated  as  ground  of 
demurrer."  Code  1890,  I  8294;  Sledge  t. 
Swift.  58  Ala.  110;  Bads  T.  Morphy,  02  Ale. 
620;  Gotten  t.  Rutledge,  88  Ala.  lia 

Flea  numbered  8,  the  plea  oi  set-off,  was- 
not  subject  to  demurrer  on  the  grounds 
assigned,  and  tbe  court  properly  overruled 
the  dmurrer  to  It  Sledge  t.  Swift,  supra; 
Bosser  t.  Bunn,  66  Ala.  SO ;  I«ng  t.  Watara' 
Adm'r,  47  Ala.  624;  Finney  t.  Demur.  122 
Ala.  449,  26  Sooth.  46. 

Flea  4  set  up,  In  defMise  to  tlie  plalntUTs 
cause  of  acticm,  "tiiat  the  plaintiff  breacbeft 
its  contract  in  tbls:  that  In  said  conlract 
and  as  a  part  thereof  plaintiff  agreed  tiiat 
the  work  and  labor  done  In  and  about  put- 
ting on  said  roof  sbould  be  performed  by 
union  labor,  or  laborers  beliniglDg  to  tbe 
union,  and  plaintiff  In  disr^ard  of  tbls 
placed  upon  said  work  wozkmen  wbo  were 
not  union  laborers  or  did  not  belong  to  tbe 
union."  It  may  be  tbat  the  existence  of 
the  labor  uni«i  la  a  mattw  of  public  history 
of  the  kind  tbat  tibe  courts  take  judicial 
knowledge  of;  but  courts  will  not  take  ju- 
dicial knowledge  at  tbe  compact  or  agree- 
ment or  Its  nature,  or  of  tbe  principles  and 
tenets  by  wbicb  laborers  belonging  to  tb» 
union  are  bound,  and  without  this  knowledge 
we  cannot  bold  on  tbe  almple  averment  tbat 
a  contract  made,  by  wbidi  one  party  agreea 
to  do  a  piece  of  work  tax  another  with 
union  laborers,  is  void  on  the  ground  of  pub- 
lic policy.  So  ter  as  Uie  facts  aTarred  In 
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-tJie  plea  go,  it  does  not  appear  that  the 
lat>orerB  referred  to  are  not  a  class  prefer- 
4ible  on  acconnt  of  superior  skill  tban  otbora 
«ui4  for  which  the  purties  had  a  1^1  right 
to  contract  that  the  work  should  be  done. 
In  this  state  of  the  pleadings  the  question 
aa  to  whether  or  not  the  contract  is  void 
on  the  ground  of  public  policy  la  not  pre- 
sented, and  the  demurrer  to  plea  4  was 
properly  overruled. 

The  gravamen  of  plea  6  is  that  the  plaln- 
-tiff  agreed  to  construct  rhe  roof  with  union 
labor,  and  In  disregard  of  the  contract  plain- 
tiff failed  and  refused  to  use  the  kind  of 
labor  which  It  agreed  to  use.  The  remainder 
of  the  plea  Is  mere  matter  of  inducement, 
not  essential  to  have  t>een  averred.  For  the 
reasons  pointed  out  In  discussing  the  de- 
murrer to  plea  4,  the  court  pn^wty  over^ 
ruled  the  demurrer  to  plea  6, 

Issue  was  joined  on  the  general  issue  and 
the  special  pleas,  among  them  a  plea  of 
tender  which  was  BUbstantlally  In  Code  form. 
•Code  1896.  p.  94/d,  form  86. 

It  was  agreed  between  the  parties,  as  the 
Jurors  were  retiring  to  consider  of  their 
verdict,  that  the  verdict,  if  not  in  form, 
might  be  put  In  proper  form.   The  verdict 
was  returned  In  this  language:    "We,  the 
Jury,  find  a  verdict  for  the  defendant,  and 
sustain  the  plea  of  tender  of  $100."  The 
court  changed  the  form  of  the  verdict,  bo 
as  to  make  it  read  as  follows:   "We,  the 
Jory,  find  the  Issues  In  favor  of  the  defendant 
■on  the  plea  of  tender."   The  court  then 
rendered  Judgment  for  the  plaintiff  for  the 
sum  of  flOO,  the  amount  alleged  In  the  plea 
as  the  amount  tendered,  and  rendered  Judg- 
ment against  the  plaintiff  for  the  costs  of 
tbe  suit   The  effect  of  a  plea  of  tender  is 
an  admission  of  plaintiff's  demand  to  the 
•extent  of  the  amount  tendered:   "And  tbe 
paying  of  the  amount  tendered  in  court  is 
treated  as  paying  and  striking  from  the  com- 
plaint tbe  amount  tendered  and  deposited; 
and  unless  the  plaintiff  proves  more  tban 
that  amount,  the  verdict  upon  the  issue 
Joined  under  that  plea  should  be  for  the 
defendant"   Gardner  v.  Black,  98  Ala.  638. 
12  South.  813 ;  Schuessler  v.  Simon.  100  Ala. 
422,  14  South.  203;  Syson  v.  Hleronymous. 
127  Ala.  482,  28  South.  967 ;  Hanson  v.  Todd, 
«S  Ala.  328,  10  South.  354.   The  verdict  of 
the  Jury  sustained  tbe  'plea  of  tender,  and 
as  a  result  of  tbe  verdict  the  money  in  the 
bands  of  the  clerk  became  the  property  of 
the  plaintiff.   On  the  verdict  a  Judgment  ad- 
Jnd^ng  the  costs  against  tbe  plaintiff  and 
erderlng  the  clerk  to  pay  the  money  which 
bad  been  placed  In  the  custody  of  the  court 
by  defendants  over  to  tbe  plaintiff  would 
liave  been  proper.   Foster  v.  Napier,  74  Ala. 
393;  Hanson  v.  Todd,  95  Ala.  320,  10  South. 
354;  Gardner  v.  Black,  98  Ala.  638, 12  South. 
818;  Schuessler  v.  Simon,  100  Ala.  422,  14 
South.  208;  Code  1696.  fi  3298.  However, 
tba  form  given  to  the  Judgment  in  this  case 


Is  not  a  matter  <a  which  tbe  plaintiff  can 

complain. 

Tbe  plaintiff  moved  the  court  to  set  aside 
tbe  verdict  and  grant  it  a  new  trial.  One 
ground  of  the  motltm  was  that  the  verdict 
was  contrary  to  the  evidence.  The  only  In- 
sistence of  the  appellant  in  respect  of  this 
ground  of  tbe  motion  Is  that  the  evidence 
failed  to  Bbow  that  the  defradant  ever  made 
a  legal  tender  before  he  placed  the  $100 
in  tbe  custody  of  tbe  court  The  points  of 
the  insistence  specifically  stated  in  the  brief 
of  counsel  are  that  the  tender  was  not  made 
to  a  party  who  was  authorized  to  act  for 
plaintiff,  that  it  was  made  by  check  and  not 
in  money,  and  that  the  tender  was  not  kept 
open.  It  Is  undoubtedly  the  law  that  a 
tender,  to  be  effective,  must  be  made  to  a 
person  authorized  to  receive  It  and  It  must 
be  made  in  money,  and  must  be  kept  open. 
The  evidence  without  confilct  showed  that 
Rogers,  to  whom  it  was  insisted  by  the  de- 
fendant the  tender  was  made,  was  the  super- 
intendent and  general  manager  of  the  de- 
fendant and  tbe  only  agent  with  whom  the 
dtfendant  contracted.  There  can  be  no  ques- 
tion that  Rogers  was  a  person  to  whom  tbe 
tender  couli$  be  legally  made.  "Tbe  general 
rule  Is  that  It  is  essential  to  a  valid  tender 
that  tbe  money  be  actually  produced  and 
proffered  to  the  creditor.  But  it  is  well 
settled  that  the  production  of  tbe  money 
Is  dispensed  with,  if  the  party  Is  ready  and 
willing  to  pay  the  same,  but  is  prevented 
by  the  creditor  declaring  that  he  will  not 
receive  it"  Budulph  v.  Wagner,  36  Ala  698 ; 
Odum  V.  Rutledge  A  Julian  Railroad  Com- 
pany,  94  Ala.  488,  10  South.  222.  Crampton 
testified  that  be  told  Rogers  he  would  pay 
him  $100.  that  he  had  the  $100  at  the  time 
with  which  to  pay  him,  but  Rogers  said  he 
would  not  accept  it  He  also  testified  that 
he  tendered  to  Rogers  $100  in  settlement  of 
tbe  claim,  and  Rogers  said  he  cotild  not 
accept  It  He  further  testified  that  he  had, 
ever  since  he  offered  to  pay  tbe  $100  to 
Rogers,  been  ready,  able,  and  willing  to  pay 
the  $100,  and  that  he  had  paid  the  $100 
to  the  clerk  of  the  court  at  tbe  time  of 
filing  the  plea  of  tender.  Under  the  principle 
of  law  above  announced  tbe  defendant  was 
excused  from  producing  the  money.  The 
Jury  found  that  $100  was  all  that  was  due 
to  plaintiff.  A  mere  tender  of  tbe  money 
does  not  discbarge  the  obligation.  The  debt 
remains,  and  to  be  available  the  tender  must 
be  kept  up.  In  tbe  case  of  McCalley  v.,  Otey, 
90  Ala.,  on  page  308,  8  South.,  on  page  159, 
this  court  said :  "A  tender  refused  does  not 
operate  to  discharge  tbe  debtor  from  tbe 
debt  but  only  releases  blm  from  the  Interest 
subsequently  accruing;  and  to  have  this  ef- 
fect the  amount  tendered  must  be  in  readi- 
ness to  be  paid  at  any  time  called  for,  and 
on  plea  must  be  followed  by  the  payment 
of  the  money  Into  curt.  It  is  not  meant, 
however,  that  the  Idmtlcal  mon^  tsndered 
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most  be  kept  It  Is  sufficient  If  the  party 
holds  himself  ready  to  pay  at  all  times." 
McCalley  r.  Otey,  90  Ala.  684.  12  South. 
-406,  42  Am.  8t  Rep.  87;  Frank  t.  Pickens, 
69  Ala.  869;  Park  t.  Wiley,  67  Ala.  810. 

From  the  erldence  in  the  case  we  do  not 
think  we  would  be  Justified  in  holding  that 
the  court  erred  In  not  settlUK  aside  the  ver- 
dict In  considerlns  the  assignment  of  error 
that  the  court  erred  In  not  granting  the 
plalntiflF's  motion  for  a  new  trial,  we  have 
responded  to  the  i>o]nts  made  by  appellant's 
counsel  In  the  brief.  We  hare  given  con- 
sideration to  all  of  the  assignments  of  error 
Insisted  on,  and  have  found  no  error  preju- 
dicial to  the  (appellant 

The  Judgment  ot  the  drcnlt  court  Is 
ftfflrmed. 

McCLELLAN,  C  J.,  and  DOWDBUi  and 
SIMPSON,  JJ..  concnr. 


HcCURIiBY  T.  STATB. 
(Buprane  Court  ot  Alabama.  Jane  80,  1905.) 

1.  CfenaNAi.  Law— IirsTBUCTiona. 

In  a  criminal  prosecatlon  it;  is  proper  to 
refuse  an  instmctioD  that  if  the  evioence  has 
two  teodencies — oae  to  satisfy  the  jury  of  the 
defendant's  guilt,  and  the  other  to  satisfy 'them 
he  is  not  guilty — it  is  their  duty  to  adopt  that 
which  tencto  to  diflprove  Knilt  provided  the  jury 
cannot  reconcile  the  oonmcting  testimony. 

2.  HoiaoiOB— BviDEifOB— BuBDSif  or  PBOOr. 

In  a  prosecution  for  murder,  the  burden  is 
on  the  defendant  to  show  that  there  was  a 
Dsoesslty  to  take  life  or  that  the  circumstances 
were  such  as  to  impress  on  the  minds  of  reason- 
able persons  a  belln  that  there  was  such  a  neces- 
sity, and  did  so  impress  him,  and  that  there  was 
no  reasonable  mode  of  escape,  unless  the  evi- 
dence which  proved  the  homicide  proved  also 
Its  excuse  or  Justification. 

3.  Criminal  Law— Insibdctiohb. 

Where  the  omission  of  words  in  a  charge 
destroys  the  sense,  it  Is  properly  refused. 

4.  HoificiDE— iNSTBUcnons— SEu-DcnnsB. 

In  a  prosecution  for  murder,  Instructions  to 
acquit  defendant  if  bis  act  was  In  self-defense, 
though  he  was  the  aggressor,  if,  after  the  diffi- 
culty bad  begun  he  abandoned  it  and  turned 
and  went  away  in  good  faith,  Intending  to  leave 
and  avoid  further  difficulty,  was  properly  re* 
fused,  since  they  do  not  show  clearly  such  a 
withdrawal  as  the  law  demands  to  enable  him 
to  invoke  the  doctrine  of  self-defense. 

Appeal  from  Circuit  Court,  OorlngtoQ 
County;  H.  A.  Fearoe,  Judge. 

"Not  officially  reported." 

Cleveland  McCurley  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

On  the  trial  the  following  Instmctions  were 
•guested  and  refused : 

"(la)  If  the  evidence  necessary  to  convic- 
tion la  this  case  has  two  tendencies  and  that 
which  has  each  of  such  tradencles  appears 
to  the  Jury  to  be  reasonable  and  worthy  of 
belief,  end  the  tendracy  of  one  part  which  so 
appears  la  to  satisfy  the  minds  of  the  Jury 
that  tLe  detaidant  was  not  guilty  and  that 
of  th*  otbw  is  to  aatls^  th^r  minds  that 


he  Is  guilty.  It  Is  the  duty  of  the  Jury  to 
adopt  or  believe  that  which  tends  to  disprove 
guilt  rather  than  that  which  tends  to  prove 
it  provided  the  Jury  cannot  reoondle  the  con- 
flicts In  the  testimony. 

"(2a)  The  burden  Is  not  oa  the  dtfendant 
to  satisfy  the  Jury  from  the  evidence  that 
he  acted  In  self-defense  in  killing  deceased, 
but  it  Is  upon  the  state  to  satisfy  the  Jury 
from  the  evidence  beyond  a  reasonable  doubt 
that  he  did  not  act  In  self-defense. 

"(8a)  If  the  Jury  believe  from  the  evi- 
dence that  deceased  had  recently  threatened 
to  kill  the  defendant  and  the  defendant  was 
free  from  fault  In  bringing  on  the  difficulty 
In  which  the  killing,  and  that  such  threats 
bad  been  communicated  to  the  def^dant,  and 
If  at  the  time  the  fatal  blow  was  struck  de- 
ceased was  assaulting  or  advancing  upon  de- 
fendant making  hostile  d^onatratloDs  In- 
dicative of  a  purpose  to  put  the  threats  in 
execution,  the  defendant  had  the  right  to 
construe  the  conduct  of  the  deceased  at  that 
time  in  the  light  of  such  threats  and  to 
strike  and  slay  in  defense  of  his  person  if 
it  then  reasonably  appeared  to  him  that  he 
was  In  imminent  danger  of  sustaining  griev- 
ous bodily  harm  or  of  losing  his  life  at  the 
bands  of  the  deceased,  and  if  he  could  not 
retreat  or  escape  without  Increasing  his 
danger. 

*'(4a)  In  this  cause,  If  the  Jury  believe 
from  the  evidence  that  after  the  difficulty 
bad  begun  defendant  abandoned  it  and  turn- 
ed and  went  away.  In  good  faith  Intending 
to  leave  and  avoid  further  difficult,  and 
that  thereafter  he  did  this  deceased  followed 
or  pursued  him  with  his  hands  In  bis  pocket 
and  that  Immediately  prior  to  doing  this  de- 
ceased had,  on  being  requested  to  give  up 
bis  knife,  refused  to  do  so,  and  If  th^  fur- 
ther believe 'from  the  evidence  that  at  the 
time  defendant  so  turned  and  walked  away, 
and  deceased  so  followed  or  pursued  defend- 
ant the  defendant  had  done  nothing  since 
abandoning  the  difficulty  which  put  him  In 
fault  &nd  while  not  so  at  fault  bis  situation 
became  soxib  as  to  make  It  reasonably  appar- 
ent to  him  that  be  was  then  about  to  sus- 
tain grievous  bodily  barm  or  lose  hie  life  at 
the  hands  of  the  deceased,  and  that  he  could 
not  retreat  or  escape  without  increasing  his 
danger,  and  that  the  fatal  cutting  was  done 
by  defendant  whllif  In  this  situation^  be  must 
be  acquitted. 

"(6a)  Although  the  Jury  may  believe  that 
defendant  was  at  fault  and  was  voluntarily 
engagli^  with  deceased  in  a  difficulty  and  In 
the  exchange  of  Insulting  words  Immediately 
prior  to  the  fatal  cutting,  If  they  further 
believe  from  the  evidence  that  the  def^dant 
abandoned  the  difficulty  and  turned  and 
walked  away,  Intending  In  good  faith  to 
avoid  further  difficulty,  this  aperated  to  tree 
him  from  the  disability  to  set  up  self-defense 
which  bad  arisen  ont  of  bis  fault  In  so  en- 
gaging In  said  Quarrel,  and  restore  to  hlir 


Digitized  by  Google 


Ala.) 


BOBIN80N  T.  GABSOWAT. 


1023 


the  rlgbt  ttiomfter,  it  be  mnalned  free 
from  fnrtbw  or  other  fimit,  and  by  reaatm  ot 
an  aaaatilt  hy  deoeased  upcm  hlin  It  became 
reaaonablj  ^^arwt  to  blm  that  he  was  thai 
about  to  nutaln  grleroiiB  bodily  barm  or  lose 
bla  life  at  the  hands  of  the  deceaaed,  and 
If  he  conld  not  escape  or  retreat  without 
IncreaslnK  his  danger  to  strike  and  slay  de- 
ceased In  defense  of  his  life. 

"<6a)  If  the  Jnry  bellere  from  the  erl- 
itonce  that  defendant  In  good  f altii  abandoned 
the  dlfflcnlty  and  turned  and  walked  away, 
and  was  guilty  of  nothing  else  which  put  him 
at  tmxHt  tn  bringing  on  the  difficulty,  and 
that  after  this  the  situation  became  such  as 
to  make  It  reasonably  anparat  to  him  that 
be  was  then  about  to  sustain  grievous  bodily 
harm  or  lose  his  life  at  the  hands  of  the  de- 
ceased, and  If  be  could  not  retreat  or  es- 
cape without  Increaslos  hla  danger,  he  must 
be  acquitted." 

John  J.  Payne  and  M.  SolUe,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

SIMPSON,  X  The  defendant  was  tried  on 
an  Indictment  charging  murder  in  the  first 
degree.  The  defendant  inroked  the  doctrine 
of  self-defense,  and  hla  witnesses  testlfled  to 
facts  which  toided  to  snppwt  It;  while  the 
ertdenoe  of  the  state  tended  to  show  a  mall- 
clous  klllli^  without  Justlflcatton  or  excuse. 

The  first  matter  of  exception  Is  to  the  re- 
fusal of  the  court  to  give  charge  la  reanested 
by  13ie  defmdant  Time  was  no  error  In 
this.  Porter  t.  State,  140  Ala.  87,  96  (Charge 
11),  87  South.  81;  Bryant  t.  State,  116  Ala. 
440,  402,  28  South.  40;  Gompton  t.  States 
110  Ala.  24,  85,  20  South.  118. 

Charge  2a  requested  by  the  defendant  was 
properly  refused.  The  burden  was  on  the 
defendant  to  show  that  there  was  a  necMslty 
to  take  life,  or  that  the  drcumstancea  were 
Buch  as  to  impress  on  the  mind  of  a  reason- 
able person  a  reastmable  belief  that  there  was 
such  a  necessity,  and  did  so  Impress  him* 
and  that  there  was  no  reasonable  mode  of  es- 
cape, unless  ttie  erldenoe  which  prored  the 
bomldde  laoved  also  Ita  esamse  or  Justlflca- 
tlon.  LIneban  t.  State.  118  Ala.  72,  84,  21 
South.  407. 

Charge  8a  Is  elliptical,  haTlng  words  oml^ 
ted  which  destroy  the  sen8& 

The  language  of  the  charges  4a,  Sa,  and  6a 
must  be  taken  aa  based  upon  the  theory  of 
the  def^idant  haTfng  commenced  the  difficul- 
ty, and  It  does  not  show  clearly  such  a  with- 
drawal aa  the  law  demands  In  order  to  en- 
able tlie  defraidant  to  Invoke  the  doctrine  of 
self-defense.  Crawford  t.  State,  112  Ala.  1, 
88-84.  21  South.  214. 

The  motion  for  a  new  trial  set  out  In  the 
bill  of  exceptions  Is  not  rerlsable. 

The  jndpnent  of  the  court  Is  affirmed. 

McCLELLAN,  G.  J.,  and  TYSON  and  AN- 
DERSON, JJ..  concur. 


ROBINSON  at  aL  T.  6AS80WAT. 
(Supreme  Court  of  Alabama.  June  80^  1900.) 

1.  M0ST0i.QE»— (3onTETAN0X  IN  TbUST. 

Where  property  was  coDveyed,  to  be  held  to 
the  grantee  ontil  It  could  be  sold,  a  certain  in- 
debtedness to  be  paid  out  of  the  proceeds,  the  re- 
maindn  to  be  paid  to  the  grantor,  the  trana- 
aetfun  constituted  in  effect  a  mortage  deed 
of  trust. 

[Ed.  Note. — For  cases  in  point,  see  toL  85, 
Cent  Dig.  Mortgages.  S  81.] 

2.  Sahb— Use  of  Pbopebtt  bt  Gbahtees— 
Liability  job  Rsnx— ElvxDEnci--PBE8iniP- 

TIONB. 

Where  land  was  conveyed  to  a  wife,  to  be 
held  by  her  nntil  her  haaband  conld  sell  it  and 
out  of  the  proceeds  pay  himself  a  debt  due  from 
the  grantor,  the  remainder  to  be  paid  the  latter, 
there  being  oo  agreement  that  the  grantees  were 
to  pay  rent,  the  grantor  having  paid  origi- 
nally for  the  house  on  the  property  and  the 
grantees  having  from  time  to  time  at  their  ex- 
pense repaired  and  improved  the  same,  the  pre- 
preenmption  was  that  the  occnpancy,  which  at 
the  time  of  the  conveyance  was  Joint  between 
the  parties,  without  payment  of  rent,  was  to 
so  continue  until  the  sale  was  effected. 

Appeal  from  Chancery  Court,  Marahall 
County ;  Wm.  H.  Slmpeon,  Chanceller. 

"Not  officially  reported." 

Action  by  Mary  M.  Gassoway  against 
Charles  P.  Robinson  and  others.  Judgment 
for  cranplaluant;  and  defendanta  iqtpeaL  Re- 
versed. 

Street  ft  UbtAl,  for  ai^lanta.  John  Luik 
for  appelleew 

SIMPSON,  J.  The  defendants  do  not  raise 
any  l^al  polnto  as  to  the  equity  of  the  bill  In 
this  case,  and  In  fact  on  both  sides  the  claim 
of  the  other  Is  reoogiriaed  to  a  certain  extent, 
and  the  only  controversy  between  them  Is  aa 
to  the  proportion  in  whl<^  the  proceeds  of  the 
sale  of  the  house  was  to  be  apprt^rlated.  It 
Is  not  denied  that  the  property  was  conveyed 
to  Mrs.  Robinson,  to  be  held  lof  her  until  ha 
husband  could  sdl  It,  and  out  of  the  proceeds 
be  was  to  be  paid  the  amount  due  him  (about 
which  there  Is  a  dispute),  and  the  remainder 
was  to  be  paid  to  the  app^lee  (complainant). 
.The  deed,  then.  In  effect,  was  a  mortgage  or 
deed  of  trust  to  secure  Roblnsoi  and  pay  the 
ranainder  over  to  the  maker  of  Uie  deed. 
It  Is  not  claimed,  even  by  complainant,  that 
there  waa  any  agreement  ttiat  the  Robinsons 
were  to  pay  rent  fbr  tiie  use  of  the  property 
while  llTii«  In  the  house;  but,  as  th^  had 
been  occupying  the  house  Jointly,  without  any 
rent  on  their  part,  the  money  of  complalnuit 
having  paid  for  the  house  originally,  and  the 
money  of  Robinson  having  been  applied  from 
time  to  time  in  repairing  and  Improving  11; 
the  presumption  Is  that  it  was  to  continue 
to  be  occiqilod  in  this  way  until  It  could  be 
sold,  particularly  taking  Into  conslderatlott 
the  relations  of  the  family  as  disclosed  In  the 
testimony.  It  would  be  Inequitable  to  correct 
the  deed,  and  leave  Robinson  without  any 
security  tar  the  amount  due  him;  and  we 
hold  that  be  Is  entitled  under  bis  cross-bill  to 
enforce  the  mortgage  for  his  security. 
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The  judgment  of  tlie  court  1b  rerersed,  and 
a  decree  will  be  here  rendered  directing  tbe 
register  to  take  and  Btate  an  account,  ascer* 
tainlng  what  anfount  la  due  Robfnaon  for  re- 
pairs, ImproTements,  taxes,  and  other  sums 
paid  out  by  him  on  account  of  said  property, 
calculating  interest  from  the  time  be  began 
to  rent  the  house  to  another  person,  and 
charging  him  with  rents  collected  by  him  for 
the  premises,  and  to  report  the  same  back  to 
tbe  chancery  court  of  Marshall  county ;  that 
tbe  complainant  shall  hare  60  days  after  the 
confirmation  of  said  report  within  which  to 
pay  off  the  amount  so  found  to  be  due  to 
said  Robinson,  together  with  the  costs  of  this 
case,  and  hare  the  property  conveyed  back  to 
her  by  said  Robinson  and  wife,  or.  If  they 
fail  to  do  so  on  demand,  by  the  roister  of 
said  court  At  the  expiration  of  said  time, 
if  said  money  has  not  been  paid,  the  property 
Shalt  be  sold  by  the  register  In  accordance 
with  the  law  relating  to  sales  under  execu- 
tion, and  the  proceeds  applied  first  to  the 
payment  of  costs,  then  to  tbe  payment  of  the 
amount  tlue  Robinson,  and  the  remainder  to 
the  complainant  (appellee). 

Berersed  and  rendered. 

McCLELLAN,  0.  J.,  and  TTSON  and 
ANDERSON,  JJ..  ooncnr. 


HENRY  T.  NASHVILLE,  a  &  ST.  L.  RT. 

(Supreme  Court  of  Alabama.  June  30,  ld05.) 

Appeal— Recobd— Bill  of  Bxcbptionb. 

Where  the  record  on  appeal  does  not  con- 
tain an  order  of  the  trial  coart  eztendlDg  the 
time  for  the  signing  of  the  bill  of  exceptions, 
a  recital  that  the  plaintiff  tenders  his  bill  of  ex- 
ceptions before  the  expiration  of  the  60  days  al- 
lowed by  the  coart  for  Its  signing  does  not  take 
the  place  of  such  an  order,  and  the  bill  of  ex- 
eeptioDs  in  snch  case  cannot  be  considered. 

Appeal  from  Circuit  Court,  Madison  Conn- 
ty;  S.  8.  Pleasants,  Special  Judge. 

"Not  officially  reported." 

Action  by  James  Henry  a^dnst  the  Nash* 
Tllle,  Chattanof^a  ft  St  Loula  Railway. 
From  a  judgment  in  favor  of  defendant 
plaintiff  appeals.  Affirmed. 

W.  W.  Benson,  for  appellant  Oscar  R. 

Hundley,  for  appellee. 

TYSON,  J.  The  concluding  paragraph 
of  tbe  paper  purporting  to  t>e  a  bill  of  ex- 
ceptions is  in  this  language:  "The  plaintiff 
now  tenders  this  his  bill  of  exceptions,  be- 
fore the  expiration  of  the  60  days  allowed 
by  the  court  for  the  signing  of  tbe  same, 
and  asks  tbat  the  same  be  signed,  sealed,  and 
made  a  part  of  the  record  In  this  cause, 
which  Is  accordingly  done  in  vacatloD,  this 
the  20th  day  of  January  1904."  The  record 
does  not  contain  the  order  of  the  court  ex- 
tending the  time  for  its  signing.  The  re- 
cital In  the  above-quoted  paragraph  Is  whol- 
ly insufficient  to  supply  the  place  of  the  or- 


der, which  Is  necesseiy  to  give  validity  to  tbe 
paper  as  a  bill  of  exceptions.  It  therefore 
cannot  be  considered.  Errors  assigned  be- 
ing such  as  can  only  be  presented  by  a  bill 
of  exceptions,  the  Judgment  must  be  affirmed. 
McMnllen  t.  Long  (Ala.)  S9  Sontb.  T77,  and 
cases  there  cited. 
Afilrmed. 

McCLBLLAN,  G.  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


CARWILE  V.  STATE. 
(Supreme  Court  of  Alabama.  June  80,  lOOOu) 

1.  Habeas  Cobpus  —  Authobitt  to  IssnB 
Wbit. 

Under  Code  1886,  I  8372,  conferring  an* 
thority  to  grant  a  writ  of  habeas  corpus  on  the 
probate  judge,  and  section  4817,  in-OTidlng  that 
when  a  person  is  confined  on  a  charge  of  felony 
the  petition  for  habeas  corpus  must  be  addressed 
to  the  probate  Judge,  the  judge,  and  not  the 
pndwte  ooort,  has  anthwlty  to  grant  the  writ 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Habeas  Corpus,  fi  36.] 

2.  Same— Appeal. 

Where  accused  petitioned  for  discharge  on 
bail,  and  his  petition  was  granted  and  bail 
fixed,  and  tbe  order  was  thereafter  set  aside  be- 
fore tbe  ball  was  accepted,  tbe  petition  for  the 
writ  of  habeas  corpus  was  still  pending,  and 
the  order  was  not  such  as  would  support  an  ap- 
peal, under  Cr.  Code  1896,  |  4314,  authorizing 
an  appeal  by  any  party  aggrieved  by  the  Judg- 
ment on  tbe  trial  of  a  writ  of  habeas  corpus. 

Appeal  from  Order  of  Probate  Judge,  Mar- 
shall County;  J.  H.  Carter,  Jndg& 

"Not  officially  reported." 

Petition  for  habeas  corpus  by  E.  Monroe 
Carwile  for  release  on  ball.  From  an  order 
setting  aside  a  former  order  admitting  peti- 
tioner to  ball,  petitioner  appeals.  Appeal  dis- 
missed. 

See  39  South.  220. 

Street  &  Isbell,  for  appellant  Bfassey  Wil- 
son, Atty.  Qen.,  for  the  State. 

DOWDELL,  J.  The  appellant,  being  con- 
fined In  Jail  on  an  Indictment  charging  him 
with  murder  In  the  first  degree,  petitioned 
the  Judge  of  probate  for  his  discharge  on 
ball.  His  petition  was  granted  and  ball  fixed, 
without  notice  to  the  circuit  solicitor,  though 
the  state  was  represented  at  the  hearing  by 
the  deputy  solicitor.  The  circuit  solicitor  af- 
terwards and  before  bail  was  given  moved  to 
vacate  the  order  granting  ball,  because  no 
notice  had  been  given  him,  and  on  the  bear- 
ing of  this  motion  tbe  same  was  granted, 
and  the  former  order  granting  ball  was  set 
aside,  and  from  the  action  of  the  probate 
Judge  in  vacating  the  former  order  this  ap- 
Ipeal  Is  taken. 

The  authority  to  grant  the  writ  of  habeas 
corpus  Is  conferred  on  the  probate  Judge,  and 
not  on  the  probate  court  Section  337%  Code 
1896.  It  is  as  a  probate  Judge,  and  not  as 
a  probate  court  tbat  be  bears  and  determines 
the  Queation.  Xbia  court  of  probate,  aa  awA, 
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la  not  antbOTlzed  to  grant  or  hear  tbe  petition 
for  discharge.  Section  4817  of  tbe  Code  of 
1896  provides  that  "when  tbe  person  la  con- 
fined In  the  county  Jail  or  any  otbw  place 
on  a  charge  of  felony  or  under  an  Indict- 
ment for  a  felony  the  petition  [for  the  writ 
of  habeas  corpus]  must  be  addressed  *  •  * 
to  the  probate  Judge  of  the  county  where 
the  person  is  confined." 

The  order  admitting  to  ball  was  not  such 
as  the  Judge  lost  control  of,  at  least  before 
ball '  was  accepted.  Tbe  effect  of  setting 
aside  this  order  was  to  leave  the  petition 
for  the  writ  of  habeas  corpus  stll)  pending 
before  the  judge.  It  Is  not  such  an  order 
or  Judgment  as  will  support  an  appeal. 
There  Is  neither'  a  Judgment  allowing  or 
refusing  ball.  There  la  no  authority  tor  the 
appeal  frwctlon  4314,  Cr.  Code  1896),  and 
the  same  must  be  dismlSBed. 

Appeal  dismissed. 

TYSON,  SIMPSON,  ANDERSON*  and 
DENSON.  JJ.,  concnr. 


BLOOH  BROS.  t.  MOORB  et  al. 
(Sniurans  Court  of  Alabama.  Ajnil  20,  1906^) 
Bakkbitftot  —  Effsct— Pbiob  AnACHUEins 

ARD  OABITISHUEnTS. 

ProceedingB  in  bankruptcy  do  not  affect 
tbe  Hen  of  attachments  or  garnishments  ac- 
quired more  than  four  months  preceding  the 
Mnkruptcy. 

[Ed.  Nota — ^For  cases  la  pohit,  see  toI.  & 
Gent  Dig.  Bankruptcy,  H  29<M05.1 

A^iwal  from  CSrcolt  Court,  BaMwln  Oonn- 
ty;  William  H.  Anderson,  Judge. 

■^ot  officially  reported." 

Action  by  Bloch  Bros,  against  Minnie  B. 
Moore  and  other*.  Judgment  for  defend- 
ants, and  plalntm  appeal.  Berersed. 

Boach  &  McMillan,  for  appellants.  Torry 
ft  Stone  and  Sullivan  &  Stallwortb,  for  ap- 
pelleea. 

SIMPSON,  J.  Tbe  appellants  (plalndlfB), 
taavlDg  obtained  a  Judgment  in  a  Justice  of 
peace  court  against  one  J.  A.  Moore,  sued 
out  thereon  a  writ  of  garnishment  against 
one  Hestle,  who  answered  that  he  was  in- 
debted to  tbe  Judgment  defendant,  but  sug- 
gesting that  tbe  appellees  claimed  to  be 
owners  of  said  Indebtedness;  and,  notice  hav- 
ing been  Issued  to  them,  they  appeared,  pro- 
pounded their  claim,  an  Issue  was  made  up 
between  them  and  appellants.  Judgment  was 
rendered  for  tbem,  and  appellants  appealed 
to  the  circuit  court,  and  befoie  Judgment 
there  the  original  defendant  in  the  Judgment, 
J.  A.  Moore,  filed  a  plea,  since  last  contin- 
uance, alleging  that  be  had  been  adjudged 
a  bankrupt,  and  the  plaintiffs  filed  replica- 
tions alleging  that  the  bankruptcy  was  more 
than  four  months  after  the  Hen  of  tbe  gar- 
nishment had  attached.  Said  defendant  de- 
mnrred  to  the  rei>UcathHia  and  moved  to 
88  80.-05 


strike  them  from  the  flies,  which  demurrers 
were  sustained  by  the  court,  and  no  action 
taken  on  the  motion  to  strike^  The  plalntlfCs 
then  moved  the  court  to  strike  the  plea  of 
bankruptcy,  which  motion  was  overruled. 

In  sustaining  tbe  demurrers  to  the  replica- 
tions, and  refusing  to  grant  plaintiff's  motion 
to  strike  tbe  plea  of  bankruptcy,  arid  In 
granting  the  motion  to  quash  the  writ 
of  garnishment,  the  court  acted  on  the 
theory  that  the  plea  of  bankruptcy  was 
a  sufflcient  answer  to  garnishment  pro- 
ceedings, and  to  the  claim  suit  which 
waa  In  progress  on  the  answw  of  tbe 
garnishee.  Without  mmtionlng  other  ir- 
regularitiee  In  the  proceedings,  as  It  was 
clearly  shovm  by  tbe  pleadings  that  not  only 
had  the  garnishment  been  swed,  but  an- 
swered, and  the  claim  suit  instituted  thereon, 
nearly  a  year  before  the  bankruptcy,  the 
court  was  clearly  In  error,  as  proceedings 
In  bankruptcy  do  not  affect  the  Hen  of  attach- 
mtfits  or  garnishments  acquired  more  than 
four  months  preceding  the  bankruptcy.  Black 
on  Bankruptcy.  S  67;  In  re  Blair  (D.  C.)  108 
Fed.  529;  In  re  Beaver  Coal  Co.  (D.  0.)  110 
Fed.  630;  May  v.  Courtnay,  47  Ala.  186;  Mai^ 
tin  V.  LUe,  68  Ala.  406;  Henry  v.  McNamara, 
114  Ala.  107,  22  South.  428;  White  t.  Simp- 
son, 107  Ala.  S86,  18  South.  151. 

The  Judgment  of  tbe  court  Is  reversed,  and 
the  cause  remanded. 

McCLELLAN,  a  J.,  and  TTSON  and  AN- 
DERSON. JJ.,  concur. 


GOKER  V.  PAYNE. 
(Supreme  Court  of  Alabama.  April  18,  1906.) 

1.  Appeal— Recobo—Evidenck— Review. 

Where,  In  an  action  to  recover  land,  the 
record  does  not  recite  rafficiait  facta  to  enable 
the  court  to  properly  comprehend  tbe  location 
of  tbe  land  In  controversy,  tbe  court  will  decline 
to  pass  on  assignments  of  error  to  tbe  Intro- 
ductiOQ  of  evidence. 

2.  Trial— AesTBAcr  InGrrEUonons. 

Where,  In  an  action  to  recova  land,  tbere 
was  no  evidence  that  plaintiff  made  no  claim 
to  the  land  in  controversy  nntil  "after  be  pro- 
cured certificate  of  entry  from  tbe  government," 
charges  containing  such  assumption  were  prop- 
erly reused. 

8.  Same— PaxFOHDEaAvoE  or  Bvioence. 

A  request  to  diarge  tnstmcUng  a  finding 
against  plaintiff  on  the  prqwnderance  of  evf 
dence  was  pn^wly  refused. 

'Appeal  from  Circuit  Cour^  Cberokse  Coun- 
ty; J.  A.  Bllbro,  Judgfc 

"Not  officially  reported." 

Action  by  J.  W.  Goker  against  T.  J.  Payne. 
From  a  Jud^ent  In  favor  of  defendant, 
plaintiff  appeals.  Affirmed. 

C  Daniel,  for  appellant  Burnett,  Hood  . 
it  Morphree,  tor  aivellee. 

HARALSON,  J.  Tbe  transcript  does  not 
show  that  def^kdant  filed  any  plea  In  the 
case.  Ttom  briet  of  coonsel,  w*  ai«  In- 
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formed  Qiat  defendant  pleaded  adverse  poe- 
session  of  the  land  sued  for,  for  ten  years 
before  the  suit  was  commenced,  and  dis- 
claimed possession  of  or  title  to  a  part  of 
tbe  land. 

A  diagram  is  found  in  the  bill  of  ex- 
ceptions, Intended,  It  may  be  supposed,  to 
Indicate  the  land  In  suit,  and  that  of  which 
posaessloQ  Is  disclaimed,  but  besides  the 
points  of  the  compass,  and  a  curved  line 
on  it  It  has  no  marks  or  explanatory  notes, 
to  Indicate  anything,  and,  as  for  what  It 
shows,  it  might  as  well  have  been  left  out 
We  are  unable  to  hav^  in  its  application  to 
the  case,  any  Intelligent  comprehension  of 
the  evidence  allowed  to  be  Introduced  which 
was  excepted  to. 

The  plaiatifE  relied  upon  and  "introduced 
a  patent  [quoting  the  language  of  the  bill 
of  exceptions]  from  the  United  States  to  the 
land  sued  for  wlilch  plaintiff  contended  was 
his,  issued  to  him  in  1851" ;  but  the  patent 
Is  not  set  out  In  the  bill  of  exceptions,  nor 
is  there  any  evidence  to  sliow,  certainly,  that 
plaintiff  ever  held  poasesslon  of  the  land 
In  suit 

Tbe  defendant  introdnced  evidence  tending 
to  show  that  he  occupied  the  land  sned  for. 
except  that  part  he  disclaimed  title  to,  for 
ten  years  before  the  institution  of  this  suit 
*Hla  evidence  In  the  Identification  of  the  land 
to  which  he  claimed  title.  Is  also  exceed- 
ingly Indefinite.  He  sa^ s,  for  instance,  which 
without  more,  one  cannot  well  comprehend, 
that  he  claimed  tbe  land  Inside  bis  fence, 
but  did  not  set  up  any  claim,  and  has 
never  claimed  the  land  between  his  fence 
and  the  public  road.  Where  these  lines  or 
boundaries  are,  we  are  not  informed.  Under 
such  conditions  we  have,  of  necessity,  to 
decline  to  pass  on  the  assignments  of  error 
as  to  the  introduction  of  evidence. 

After  all  the  evidence,  the  bill  of  excep- 
tions states:  "Tbe  plalntltr  requested  the 
court  to  give  the  following  charges  to  the 
Jury."  Then  follow  the  charges  numbered  1, 
2  and  3,  each  marked  "Given,"  with  tbe 
name  of  the  judge  signed  thereto.  Then 
follow  the  words,  "The  plaintiff  then  and 
there  separately  excepted  to  the  giving  of 
each  of  said  charges."  The  plaintiff  Is  thus 
put  In  the  category  of'requestlng  these  char- 
ges, and  then  excepting  to  their  giving  by 
the  court  We  presume  there  Is  some  mis- 
take here,  but  we  follow  the  bill  of  exceptiona 

Afterwards,  the  bill  shows  that  the  plain- 
tiff requested  two  charges,  numbered  1  and 
2,  which  were  refused.  Tbe  first  of  these 
was  abstract  There  Is  no  evidence  that 
plaintiff  made  no  claim  to  the  land  until 
"after  he  procured  certificate  of  entry  from 
the  government"  The  aecond  was  properly 
refused  as  it  instructs  a  finding  against 
defendant  on  a  preponderance  of  the  evi- 
dence.   2  Mayfleld's  Dig.  p.  070,  i  159. 

There  was  no  error  In  the  action  of  the 
court  u  to  tbe  rendition  of  tlw  verdict 


State  T.  Underwood.  2  Ala.  744;  Brlster  t. 
State,  26  Ala.  108;  Waller  v.  State.  40  Ala. 
333;  Orr  T.  State,  107  Ala.  35,  IS  Sontta. 
142  ;  22  Ency.  PL  &  Pr.  967,  96& 
Affirmed. 

McCLBLLAN.  C  J.,  and  DOWDBLL  and 
DENSON,  JJ.,  concur. 


MEMORANDUM  DECISIONS. 


CLAYTON  T.  STATE.  (Supreme  Court  of 
Alabama.  Nov.  80,  1905.)  Appeal  from  Gii^ 
cult  Court  Walker  County:  A.  H.  Alston, 
Judge.  "Not  officially  reported."  ttas,  I<eith  & 
Sheppard,  for  appellant  MasMy  Wilwm,  Atty. 
Gen.,  for  tbe  State. 

PER  CURIAM.  Aopaal  diamlssed  od  mo- 
tion of  appellee.  Judi^cnt  falls  to  show  a 
Judgment  of  guilt 


CLEAR  CREEK  LUMBER  00.  T.  ED- 
WARDS. (Supreme  Court  of  Alabama.  Nov. 
21,  1905.)  Appeal  from  Circuit  Court  Elmore 
County;  Samuel  L.  Brewer,  Jadxe.  "Not  oi- 
fidally  reported."  D.  D.  Askew,  for  appdlant 
Frank  W.  Lull,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  <rf  aarign- 
ment  of  error. 


CLEAR  CREEK  LUMBER  00.  t.  SPI6- 
ENER.  (Supreme  Court  of  Alabama.  Nov.  21, 
1905.)  Appeal  from  Circuit  Court  Elmore 
County;  Samuel  L.  Brewer,  Judge.  "Not  of- 
ficially reported."  D.  D.  Askew,  for  appel- 
lant. Frank  W.  Lull,  for  appellee. 

PER  CURIAM.  AfBrmed  for  want  of  aasigii- 
ment  of  error. 

CRITTENDON  v.  STATE.  (Supreme  Court 
of  Alabama.  Jan.  18,  19000  Appeal  from  Cir- 
cuit Court,  Pike  County;  H.  A.  Pearce,  Judge. 
"Not  officially  reported.^'  Massey  WUson,  At^. 
Oen.,  for  the  State. 

PER  CURIAM.  Appeal  dismissed. 


DECATUR  LIGHT,  POWER  &  FUEL  CO. 
v.  SCRUGGS  &  ECHOLS.  (Supreme  Court  of 
Alabama.  Feb.  2,  1905.)  Appeal  from  Circuit 
Court,    Morgan   County,   '^ot   officially  re- 

S>rted."  John  C  Eyster,  for  amiellant  B.  W. 
odbey,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  tran- 
■crlpt 

DORMAN  V.  DORMAN.  (Supreme  Conrt  of 
Alabama.  Jan.  18,  1906.)  Appeal  from  Circuit 
Court,  Chambers  County ;  S.  L.  Brewer,  Judge. 
"Not  officially  reported.**  Action  br  L  B.  Doi^ 
man  against  Henry  J.  Dorman.  From  a  judg- 
ment overraTii^  a  motion  for  a  new  trial,  plain- 
tiff appeals.  Reversed.  E.  M.  Oliver,  for  ap- 
pellant B.  H.  Hill,  for  appellee. 

DENSON,  J.  After  a  verdict  and  Judgmait 
were  rendered  a^inst  tbe  plaintiff,  she  made  a 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  From  the 
Judgment  of  the  court  overruling  the  motion 
this  appeal  was  taken.  The  erldenoa  has  been 
carefully  considered,  and  we  are  constrained 
to  hold  that  a  preponderance  of  It  against  tha 
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verdict  1b  bo  dedded  that  tlie  motion  stiould 
have  been  granted.  We  refrain  from  a  dia- 
cnsaioo  of  the  evidence,  leet  what  we  sliotild 
say  mixbt  projadice  the  cause  on  another  trial. 
The  judgment  overruling  the  motion  for  a  new 
trial  mnet  be  reversed,  and  an  order  will  be 
here  entered  ffpantingr  the  motion  for  a  new 
trial.   Bevereed,  rendered,  and  remanded. 

HARALSON,  DOWDELL,  and  SIMPSON, 
JJ.,  concur. 

BDMONDS  T.  GAIiLOWAY  COAL  OO. 
(Supreme  Court  of  Alabama.  Nov.  30,  1905.) 
AppeEd  from  Circuit  Court,  Winston  County ; 
A.  A.  Coleman,  Judge.  "Not  officially  report- 
ed." James  &  William^,  for  appellant.  Bank- 
head  &  Bankbead  and  B.  L.  Bianton,  for  ap- 
pellee. 

FEB  OUBIAM.  Affirmtd  b»  want  of  u- 
ngnment  of  errora 

ENSLBT  DEVELOPMENT  CO.  et  al.  v. 
STATE  ex  rel.  PERDUE.  (Supreme  Court  of 
Alabama.  Jan.  11,  1906.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County ;  A.  A.  Coleman, 
Judge.  "Not  olBcially  reported."  Cabaniss  & 
Weakley,  for  appellant  Ensley  Development 
Co.  Campbell  &  Walker,  for  appellant  Ensley. 
Charles  B.  Powell,  for  appellee. 

PER  CUBLiM.  Erron  confessed,  and  cause 
reversad  and  remanded. 

GARRISON  T,  KIMBROUGH.  (Supreme 
Court  of  Alabama.  Dec.  21,  1905.)  Appeal 
from  Circuit  Court,  Marengo  County ;  John  O. 
Anderson,  Judge.  "Not  officially  reported." 
Action  between  J.  E.  Garrison  and  W.  L.  Kim- 
brough.  From  a  judgment  in  favor  of  the 
latter,  the  former  appeals.  Affirmed.  Miller  & 
Herbert,  for  appellant  Centerbury  &  Gilder, 
for  appellee. 

TYSON,  J.  The  only  ground  of  the  motion 
for  a  new  trial  insisted  on  is  that  predicated 
upon  newly  discovered  evidence.  Upon  an  ex- 
amination of  the  testimony  relied  on  in  sup- 
port of  the  motion,  we  are  unwilling  to  affirm 
that  the  trial  judge  erred  in  denying  the  mo- 
tion. Affirmed. 

HARALSON,  DOWDBLL,  SIMPSON,  and 
DENSON,  JJ.,  concur. 


GRAZSON  V.  CABANISS.  (Supreme  Court 
of  Alabama.  Jan.  18,  1906.)  Appeal  from  Cir- 
cuit Court,  Madison  County;  Paul  Speake, 
Judge.  "Not  officially  reported."  Action  by 
F.  B.  Cabaniss,  register,  for  the  use  of  J.  C. 
Hayslip,  against  Charles  A.  Grayson.  From  a 
judgment  tor  plaintiff,  defendant  appeals.  Dis- 
missed on  application  for  rehearing.  Grayson 
&  Grayson  and  S.  S.  Pleasants,  for  appellant. 
Cooper  &  Foster,  for  appellee. 

PER  CURIAM.  Application  for  rehearing 
granted,  and  appeal  In  this  case  dismissed,  on 
the  grounds  that  the  judgment  was  rendered  at 
a  time  when  the  court  was  not  aaOiotiaed  by 
law  to  be  held. 

Ex  parte  HALL  &  FARLEY.  (Supreme 
Court  of  Alabama.  Jan.  16,  1906.)  "Not  of- 
ficially reported."  Hall  &  Farley,  as  trustees, 
applied  to  the  Supreme  Court  for  mandamus 
to  compel  Hon.  A.  D.  Sayre,  special  judge  ap- 
pointed to  sit  in  the  case  of  Hall  &  Farley, 
Trustees.  V.  Alabama  Terminal  &  Improvement 
Oo..  39  South.  JS8S,  to  restore  to  the  file  cer- 
tain amendments  to  the  original  bill  that  were 
stricken  on  motion  of  the  court,  and  to  re- 
scind an  order  made  by  the  special  judge  dis- 
missing said  bill  as  to  certain  parties  th^in 
named.  W.  A.  Gunter,  for  petlaoneri^  B.  L. 
Harmco,  for  respondents. 

FEB  CURIAM.  Mandamus  denied. 


JACKSON  T.  STATE.  (Supreme  Court  of 
Alabama.  April  13,  1905.)  Appeal  from  Law 
and  Elqnity  Court,  Pike  County:  T.  L.  Borum, 
Judge.  "Not  officially  reported.''  PhU  Jackson 
was  convicted  of  playing  cards,  and  appeals. 
Affirmed.  Massey  Wilson,  Attj.  Gen.»  fn  tiie 
State. 

HARALSON,  J.  The  appellant  was  ar- 
raigned on  a  sufficient  affidavit  b^ore  a  justice 
of  the  peace,  charging  him  with  playing  at  a 
game  of  cards  at  a  place  prolilbitea  by  law. 
The  writ  was  made  returnable  before  the  judge 
of  the  criminal  court.  He  was  tried,  convicted 
and  fined  $20.  and  ^ven  30  days  In  which  to 
present  and  have  signed  a  bill  of  exceptions. 
The  transcript  contains  no  bill  of  exceptions. 
No  question  of  error  is  presented  by  the 
record,  and  the  judgment  is  affirmed.  Affirmed. 

McGLELLAN.  C.  J.,  and  DOWDELL  and 
DENSON.  JJ.,  concur. 


JACKSON  T.  STATE.  (Supreme  Court  of 
Alabama.  May  11,  1905.)  Appeal  from  Crim- 
inal Court  Jefferson  County ;  D.  A.  Greene, 
Judge.  "Not  officially  reported."  Stonewall 
Jackson  was  convicted  of  an  offense,  and  he 
appeals.  Affirmed.  E.  K.  Campbell  and  Robt 
N.  Bell,  for  appellant.  Massey  Wilson,  Atty. 
Gen.,  for  the  Sttate. 

TYSON,  J.  On  the  authority  of  NorUle  v. 
State,  131  Ala.  86,  81  South.  19,  and  cases 
there  cited,  the  Judgment  appealed  trim  must 
be  affirmed. 

McCLELLAN,  0.  J.,  and  DOWDBLL  and 

DENSON,  JJ.,  concur. 


JORDAN  T.  ALABAMA  NORTHERN  BY. 
CO.  (Supr^e  Court  of  Alabama.  Jan.  18, 
1906.)  Appeal  from  Clay  County  Court:  W.  J. 
Pearce,  Judge.  "Not  omcially  reported."- 

PER  CURIAM.  Affirmed  on  certificate,  no 
transcript  having  been  filed. 


KN0WLE8  V.  HENDERSON.  (Supreme 
Court  of  Alabama.  Jan.  18,  1006.)  Appeal 
from  Circuit  Court,  Crenshaw  County ;  J.  0. 
Richardson,  Judge.  "Not  officially  reported." 
Action  between  Mary  A.  Knowles  and  T.  E. 
Henderson.  From  an  adverse  judgment,  said 
Knowles  appeals.  Dismissed.  J.  F.  Jones  and 
M.  W.  Rushton.  for  appellant.  Povrdl  &  Ham* 
ilton,  for  appellee 

PER  CURIAM.  Settled  between  the  parties, 
and  tv  their  instruction  dismissed. 


KILLINGSWORTH  et  al.  v.  J.  A.  KELLEY 
&  CO.  (Supreme  Court  of  Alabama.  Dec  21, 
1905.)  Appeal  from  Circuit  Court,  Fayette 
County:  8.  H.  Sprott,  Judge.  "Not  officially 
reported."  Action  between  Wiley  Killings- 
worth  and  others  and  J.  A.  Kuley  &  Co. 
From  a  judgment  for  the  latter,  the  former 
appeal.   Affirmed  on  certificate. 

HARALSON,  J.  A  certificate  of  appeal  in 
said  cause  was  presented  on  Thursday,  Novem- 
ber 30,  1905,  and  an  affirmance  asked  for,  on 
the  certificate.  The  transcript  of  the  record  not 
having  been  filed,  and  the  appeal  being  re- 
turnable to  the  call  of  the  Sixth  division,  which 
was  concluded  on  said  date,  November  30,  1905, 
the  court  granted  the  affirmance  on  certificate ; 
but  upon  a  further  examination  of  the  certifi- 
cate of  the  appeal,  certain  omissions  appearing 
in  same,  the  court  directed  that  the  judgmntt  of 
affirmance  be  not  entered,  and  that  the  attorneys 
presenting  the  certificate  be  advised  of  the  mat- 
ter.  On  Thursday,  December  1,  1905,  the  tran- 
script in  said  cause  was  filed  In  the  Supreme 
Court.  On  December  21st  the  Attorney  Gen- 
eral, at  the  instance  of  the  attorneys  for  the 
appellee,  presoited  another  certificate  ot  aroeal 
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in  said  cause,  setting  oat  all  the  requirements 
of  the  statutes  in  regard  to  such  certificates, 
and  requested  an  affirmance  of  the  judgment  of 
th«  lower  court  on  the  certificate  then  presented. 
No  notice  was  called  to  the  fact  that  the  tran- 
script in  said  cause  had  been  filed  In  this  court 
on  December  1st  The  court  thereupon  on 
Tburada/,  December  2lBt  (motion  day  of  tho 
call  of  the  Third  diTision),  gianted  th«  motion ; 
and  a  judgment  wis  here  entered  aoeordingl;, 
affirming  said  cause  on  certificate. 


LOUISVILLE  &  N.  R.  CO.  t.  DEER.*  Sw 
preme  Court  of  Alabama.  Not.  1904.)  Appeal 
from  City  Court  of  Montgomery. 

SHARPE,  J.  In  OTerruiing  the  demurrer  to 
the  replication  to  the  second  plea,  a^d  also  in 
rendering  judgment  tor  the  plaintiff  upon  the 
agreed  statement  of  facta,  the  trial  court  acted 
In  accordance  with  the  principles  declared  by 
this  oourt  in  LoniSTlIIe  ft  Nashrllle  R.  Co.  t. 
Dooley,  78  Ala.  624,  Louis  rille  ft  N.  B.  Co.  t. 
Nash.  118  Ahi.  4S7.  23  South.  826,  41  L.  R.  A. 
331,  72  Am.  St  Rep.  181,  and  Louisville  &  Nash- 
Tille  R.  Co.  T.  Steiner  and  Lobman.  128  Ala. 
853,  SO  South.  741,  to  the  effect,  as  bearing  upon 
this  case,  that  the  justice's  court  of  the  state 
of  Florida  was  without  jurlBdictlon  to  render 
the  judgment  pleaded  here-  and  on  tiie  au- 
thority of  those  cases  the  jodgmmt  ^iptaled 
from  will  be  affirmed. 

NED  T.  STATE.  (Supreme  Oourt  of  Ala- 
bama. Dec.  21, 1806.)  Appeal  from  City  CViurt 
of  Mobile :  O.  J.  Semmes,  Judge.  "Not  officially 
reported."  Walter  Med  was  conrlcted  of  crime, 
and  he  appeals.  Affirmed.  UtmvT  Wltoon, 
Atty.  Gen.,  for  the  State. 

TYSON,  J,  Affirmed. 

NEWTON  T.  ETTATB.  (Supreme  Oourt  of 
Alabama.  Feb.  9,  1903.)  Appeal  from  Circuit 
Court  Elmore  County :  John  G.  Winter,  Judge. 
"Not  officially  reported."  -Wood  ft  Martin,  for 
Mpellant  Maseey  Wileoai,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Thia  case  was  anbmltted  on 
application  to  establish  bill  of  eze^ttoiu.  Mo- 
tfon  denied.  Appeal  dismissed. 


O'NEAL  et  aL  r.  TENNESSEE  COAL, 
IRON  &  R.  CO.  et  al.  (Supreme  Court  ot 
Alabama.  Not.  29,  1805.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County ;  A.  A.  Cole- 
man, Jndg&  "Not  officially  reported."  Emmett 
O'Neal  and  C  F.  Carson,  for  appellants.  Walk- 
er Percy  and  Walker,  Tillman,  Campbell  ft 
Walker,  for  appellees. 

PER  CURIAM.  Brrws  confessed.  Berwsed 
and  remanded. 

OSLBN  T.  STATE.  (Supreme  Court  of  Ala- 
bama. Nov.  SO,  1805.)  Appeal  from  Circuit 
Court  Walker  County'  A.  H.  Alston,  Judge, 
"Not  officiallT  reported.^'  Ray,  Leith  ft  Shep- 
erd,  for  appellant  Maseey  Wilson,  Atty.  Qm^ 
for  the  State. 

PER  CURIAM.  Appeal  dismissed.  Mbrate 
entry  does  not  show  judgment  of  guilt 

STATE  ex  rel.  DUNN  et  al.  v.  COURT  OF 
COM'RS  OF  ST.  CLAIR  COUNTY.  (Su- 
preme Court  of  Alabama.  Hay  31.  1905.)  Ap- 
peal from  Circuit  Oovrt  St  Clair  County ;  J.  A. 
Bilbro,  Judge.  "Not  officially  reported."  James 
T.  Green,  for  appellants.  Smith  ft  Smith,  for 
appellees. 

PBB  CURIAM.  Appeal  dlBmiesed,  on  au- 
thority of  Barber  t.  State,  89  South.  318. 


*R«Tersed  In  United  SUtM  Suprttnu  Court  36  Su& 


TERRY  T.  JOHNSON.  Supreme  Court  of 
Alabama.  Nor.  23,  1905.)  Appeal  from  C^ian- 
oery  Court  G«ieTa  County ;  W.  L.  Parka. 
Chancellor.  "Not  officially  reported."  Suit  by 
Hannah  L.  Teny,  guardian,  against  J.  J.  John- 
son, executor.  From  an  adverse  decree,  com- 
plainant appeals.  Affirmed.  W.  O.  Mulkey  lor 
appellant  Steina>,  Crum  &  Weil,  for  appellee. 

HABAL80N,  J.  We  discoTer  no  reason  for 
departing  from  anything  held  on  the  former  ap- 
peal in  this  case  (Johnscra  t.  Terry,  139  Ala. 
614,  36  South.  775) ;  and  on  the  authority  of 
that  case,  the  decree  of  tho  court  below  must  be 
affirmed.  Affirmed. 

DOWDBLL.  AMDEBSON.  and  DHNSON, 
J  J.,  CMicnr. 

TOWN  OF  FAYETTE  t.  PROPST.  (Su- 
preme Court  of  Ai«h««»    Jan.  18,  1906.)  Ap> 

teal  frc»n  Circuit  Court  Fayette  Countr ;  S.  U. 
prott  Judges  "Not  officially  reported.** 
PER  CURIAM.  Affirmed  on  certificate^ 


TRI-LIGHT  ELECTRIC  CO.  et  al.  t.  ED- 
WARD V.  BROEAW  ft  CO.  (Supreme  Court 
of  Alabama.  Dec.  21,  1905.)  Appeal  from  City 
Court  of  Blrmiugliam ;  Charles  A.  Senn,  Judge. 
"Not  officially  reported."  Action  by  Edward 
V.  Brokaw  ft  Co.  against  the  Tri-l4ght  Elec- 
tric Company  and  others,  on  an  itemized  ac- 
count, duly  Terifled,  to  whidi  defendant  inta^ 
posed  a  sworn  plea  denying  the  correctness  of 
the  account  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed.  Augustus  Benners, 
for  appellant  Sterling  A.  Wood,  for  appellees. 

ANDERSON,  J.  After  a  careful  reading  of 
the  eTidence,  we  think  It  tullv  supports  the 
finding  of  the  trial  court,  and  toe  Judgment  of 
said  court  Is  affirmed.  Affirmed. 

TYSON,  SIMPSON,  and  ANDBS80N,  JJ., 
concur. 

YAUGHAN  T.  HUDSON  et  al.  (Supreme 
Court  of  Alabama.  May  16,  1905.)  Appeal 
from  Chantry  Court,  Marengo  County ;  John 
G.  Anderson,  Judge.  "Not  officially  reported." 
Bill  by  W.  A.  Vaughan  against  T.  J.  Hudson 
and  others.   Decree  for  defendants,  and  com- 

Slainant  appeals.   Affirmed.  J.  M.  Millo*.  De 
fraffenried  &  Erwln  and  W.  H.  Taylor,  for 
appellant  William  Cunningham,  for  .appellees. 

McCLELLAN,  C.  J.  We  adhere  to  and  re- 
affirm the  decision  made  in  this  case  on  the 
former  appeal  (129  Ala.  176,  30  South.  TC),  to 
the  effect  that  It  was  necessary  for  complainant 
to  allege  and  prOTe  that  the  land  in  question 
brought  its  full  value  at  the  commissioner's 
sale,  and  we  concur  with  the  chancellor  that  the 
evidoice  upon  which  the  cause  was  submitted 
does  not  proTe  that  the  price  bid  at  that  sale 
was  the  foil  value  of  the  land.  Affirmed. 


WASHINGTON  t.  MAYOR,  ETC,  OF  ENS- 
LEY.  (Supreme  Court  of  Alabama.  April  20, 
1905.)  Appeal  from  Criminal  Goiurt,  Jeffmon 
County;  Samael  L.  Weaver,  Judge.  "Not  of- 
ficially reported-'* 

PEB  CJUBIAM.  Affirmed  for  want  of  prow- 
entlon. 


WILLIAMS  et  al.  v.  CLAY  et  al.  (Snprane 
C!ourt  of  Ali^ma.  Dec.  20.  1906.)  Appeal 
from  Chancwy  Court  Jackson  County;  W.  H. 
Simpson,  Chancellor.  "Not  officially  rmxuted." 
Action  between  J.  P.  Williams,  as  auninutrator. 
and  othtts,  and  M.  A.  Ol^  anA  others,  and 
from  the  judgment  the  former  appeals.  Dis 
missed.  Tate  ft  Walker,  for  appellants  Vir- 
gil Bouldin,  for  appellees. 

PBB  GUBIAIL  Dismissed  on  motlfla. 


Digitized  by 


Google 


Fla.) 


MEMORANDUM  DECISIONS. 


1029 


WILLIAMS  T.  DOB  «z  d«m.  ALABABiA 
STATE  LAND  CO.  (Supreme  Court  of  Ala- 
bama. Not.  80, 1905.)  Appeal  from  TnBcalooaa 
CooDtT  Coart ;  Henrj  B.  Foster,  Judce.  "Not 
offleially  reported."  Henry  Fitta  and  J.  W.  A. 
Smith,  for  appdlees. 

PBR  CURIAM.  Affirmed  for  vant  of  aa> 
■Unment  of  error*. 

WILSON  T.  CARNES  et  al.  (Supreme  Court 
of  Alabama.  Nov.  29,  1905.)  Appeal  from 
Chancer;  Court,  Marion  Cotmtj ;  Wm.  H. 
Simpson,  Chancellor.  "Not  officially  reported." 
Appling  ft  Davifl,  for  appellant  A.  F.  Flte, 
for  appellees. 

PER  CURIAM.  Appeal  diimissed  on  motion 
of  appellant. 

ALLEN  T.  AROUIMBAU.  (Supreme  Conrt 
of  Florida,  Division  A.  July  SO,  1904)  Error 
to  Circuit  Court,  Monroe  County ;  Joseph  B. 
Wall,  Jud^e.  Action  by  Frank  M.  Argulmbau, 
as  sarriving  partner  of  Schroder  &  Bon, 
agAinat  Oeorge  W.  Allen,  as  administrator  of 
the  estate  of  John  J.  Philbrlck,  deceased.  Judg- 
ment for  plaintiff,  and  defen^tnt  brings  error. 
Macfarlane  A  Qlen,  for  plaintiff  In  error. 
H.  Bisbee  and  Qeorge  C.  Bedell,  for  defendant 
In  orror. 

FEB  CURIAM.  The  jadgment  !■  affirmed. 

ATLANTIC  COAST  LINE  R.  CO.  t.  REG- 
ISTER. (Supreme  Conrt  of  Florida,  Division 
B.  Nov.  W,  1905.)  Error  to  Circuit  Court, 
Buwanee  County:  B.  H.  Palmer,  Judge.  Ac- 
tion by  O.  O.  Reglst«-  against  the  Atlantic 
Coast  Une  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  John  E. 
Rsrtridge  and  J.  B.  Johnson,  for  plaintiff  in 
error. 

PER  CURIAM.  Judgment  affirmed. 

BAILEY  et  al.  v.  WHITFIELD.  (Supreme 
Conrt  of  Florida,  Division  A.  Jan.  26,  1904.) 
Error  to  Circuit  Court,  Calhoun  Coun^;  John 
W.  Malone,  Jadge.  Action  by  Jesse  A,  Whit- 
fidd  aniinst  James  T.  Bailey  and  others.  Judg- 
mmt  for  plaintiff,  and  defendants  bring  er- 
ror. Rivers  H.  Bnford,  for  plaintiffs  in  error. 
John  M.  Calhoun,  for  defendant  in  error. 

PER  CURIAM.  Tb9  jadgment  is  affirmed. 

BARTLESON  et  al.  v.  VINCENT  et  aL 
(Supreme  Court  of  Florida,  Division  A.  Jnly 
26,  1905.)  Appeal  from  Circuit  Court,  Alachua 
Connty;  James  T.  Wills,  Judge.  Bill  by 
Charles  W.  Vincent  and  another  against  John 
F.  Bartleeon  and  another.  Deoee  for  coiA- 
plalnantB,  and  defendants  _u»pealed.  Bvana 
Haile,  for  aivolluits.  W.  W.  Hamptm,  fur 
appelleee. 

PBR  CURIAM.  Decree  affirmed. 

BEAR  et  aL  v.  W.  J.  DANIEL  &  CO.  et  al. 
(Supreme  Court  of  Florida.  June  21,  1904.) 
In  Banc.  Appeal  from  Circuit  Court,  Wash- 
ington Count/;  John  W.  Malone,  Judge.  Bill 
by  Max  L.  Bear  and  others  against  W.  J. 
Daniel  &  Co.  and  others.  Decree  for  defend- 
antfl.  and  complainants  appeal.  Chas.  M.  Cox 
and  L.  J.  Reeves,  for  appellants. 

PER  CURIAM.  The  appeal  Is  fllimlaisJ  on 
notion  of  connsel  for  the  appellants. 

BEATTT  et  al.  v.  EQUITABLE  BUILDING 
A  LOAN  ASS'N.  (Supreme  Court  of  Florida, 
Division  A.  Feb.  2.  1004.)  Appeal  from  Cir- 
enlt  Gonrt,  BlllsboroVigh  County;  Joseph  B. 
Wallt  Judge.  Bill  by  the  Equitable  Building  ft 
Lou  AsM)eIation  ai^Onst  William  J.  Z.  Beiotr 


and  others.  Decree  for  complainant,  and  de- 
fendants appeal.  Sdlon  B.  Tnrman,  for  appd- 
lants, 

PER  CURIAM.  The  decree  Is  affirmed. 


BECKWITH  et  aL  r.  WORTH,  Tax  Col- 
lector. (Supreme  Court  of  Florida.  Division  A. 
June  28,  1904.)  Appeal  from  Circuit  Court, 
Hillsborqugh  Connty;  Joseph  B.  Wall,  Judge. 
Bill  by  W.  H.  Beckwith  and  another  against 
Charles  B.  Worth,  as  tax  collector  of  Hills- 
borough County.  Decree  for  defendant,  and 
complainants  appeaL  C.  C  Whitaker,  for  ap- 
pellants. PhiUfpa  ft  PhilUps,  for  appellee 

PBR  CURIAM.  The  decree  is  affirmed. 


BIRMINGHAM  TRUST  ft  SAVINGS  CO. 
T.  JACKSON  COUNTY  MILL  CO.  (Supreme 
Ourt  of  Florida.  Division  A.  June  4,  1904J 
Error  to  Circuit  Court,  JaiAson  County ;  E.  C. 
Maxwell,  Judge.  Action  by  the  Birmmgham 
Trust  ft  Savings  Company  against  the  Jackson 
County  Mill  Company.  Judgment  fmr  defend- 
ant, and  plaintiff  brings  error.  D.  U  McKln- 
noQ,  for  plaintiff  In  tfror. 

PER  CURIAM,  nie  Judgment  Is  afflmed. 


BRAEER  et  al.  v.  SOLART  et  aL  (Supreme 
Court  of  Florid^  Division  B.  Oct  28,  1904.) 
Error  to  Circoit  CJourt,  Duval  Connty;  Rhydon 
M.  Call,  Judge.  Action  by  Antonio  Solary  and 
others  against  Isabella  Braker  and  another. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.  M.  C.  Jordan,  tor  plaintiffs  In  error. 

PBR  CURIAM.  The  Judgment  Is  affirmed. 

BRI6MAN  et  al.  v.  PAUL,  Sheriff.  (Su- 
preme C^>nrt  of  Florida,  Division  A.  May  8, 
1904.)  Error  to  Circuit  Court,  Holmes  Countv  ; 
Baacom  H.  Palmer,  Judge.  Action  by  P.  Btig- 
man  and  others  against  D.  J.  Paul,  sbHifl. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  D..L.  McKinnon,  for  plaintiffs  In  error. 
D.  J.  Jones,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  is  affirmed. 

BR00K:ER  et  nx.  v.  JAMERSON  et  al.  (Su- 
preme Court  of  Florida.  March  8,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  Alachua 
Coun^ :  William  S.  Bullock,  Judge.  Bill  by 
Rachel  E.  Jamerson  and  another  against  Henry 
F.  Brooker  and  wife.  Decrees  for  complainants, 
and  defendants  appeaL  J.  M.  Rivers,  for  ap- 
pellanta.  L.  J.  Clyatt  and  Chris  Matheson,  for 
appellees. 

PER  CURIAM,  nie  decrees  are  affirmed. 


BUCKMAN  V.  LITTLE  BROS.  FERTI- 
LIZER ft  PHOSPHATE  CO.  et  aL  (Supreme 
Conrt  of  Florida.  Division  A.  March  23.  1904.) 
Appeal  from  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge.  Bill  by  H.  H.  Buck- 
man  BgainHt  the  Little  Bros.  Fertilizer  &  Phos- 
phate Company  and  oth«s.  Decree  for  defend- 
ants, and  complainant  appeals.  H.  H.  Buck- 
man,  for  apiteilant  Wm.  B.  Young,  for  ap- 
pellees. 

PER  CURIAM.  The  decree  is  affirmed. 


BULMER  et  aL  v.  WELTUS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Nor.  80,  1904.) 
Appeal  from  Circuit  Court.  Monroe  Connty; 
Joseph  B.  Wall,  Judge.  Bill  by  Mary  G.  Wel- 
tus  and  others  against  Barry  Bulmer  and  an- 
other. Decree  for  com^inants,  and  defend- 
ants appeal.  Jefferson  B.  Browne,  for  appel- 
lant. W.  Hont  Oarris,  for  appellees. 

PBR  CURIAM.  The  decree  is  affirmed. 
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BURTON  v.  THORNTON.  (Supreme  Conrt 
of  Florida,  DiTision  A.  Feb.  2,  1904.)  Error  to 
Circuit  Coart,  Escambia  GouDty ;  Lacitu  J. 
Reeves,  Judge.  Action  by  H.  H.  Tbornton 
asainst  M.  R.  Burton.  Jadgment  for  plaintiff, 
and  defendant  brings  error.  Benj.  S.  Liddon, 
tor  plaintiff  in  error.  Blount  &  Blonnt,  for  de- 
fudant  in  eitor. 

FBR  OUBIAM.  The  judgment  fat  alDnned. 


BUTLER  et  al.  t.  SEABOARD  AIR  LINE 
RT.  GO.  (Supreme  Court  of  Florida,  DlTlslon 
A.  Jan.  26,  1904.)  Error  to  Circuit  Court, 
Columbia  Count; ;  Bascom  H.  Palmer,  Judge. 
Action  bT  Robert  M.  Butler  and  others  againat 
the  Seaboard  Air  Line  Railway  Company. 
Judgment  tor  defendant,  and  plaintiffs  wbag 
emr.  T.  B.  OltTW,  for  plaintiffs  in  error. 
Jno.  A.  Henderson  and  A.  J.  Henry,  for  defend- 
ant in  error. 

PER  CURIAM.  The  Judgment  is  affirmed. 


OANTELOU  V.  RENFRO.  (Supreme  Court 
of  Florida,  Division  A.  April  28,  1904.)  Ap- 
peal from  Circuit  Cpurt,  Marion  County ;  Wil- 
liam S.  Bullock,  Judge.  BUI  by  Lamar  Can- 
telou  against  Alfred  T.  Renfro.  Decrees  for 
complainant,  ud  defendant  appeala  John  G. 
Reu^on,  txk  appelant  R.  C  Andmacm,  for 
appellee. 

PER  CURIAM.  Tbe  decreet  art  affirmed. 


CARTER  T.  CARVER.  (Supreme  Court  of 
Florida,  Division  A.  Oct  1^  1904.)  Error 
to  Circuit  Court,  Polk  County ;  Joseph  B.  Wall, 
Judge.  Action  by  E.  O.  Carver  against  W.  J.. 
Carter.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Wilson  A  Wilson,  for  plaintiff  in 
error.  H.  K.  OlUphant,  for  defendant  in  error. 

PBB  CURIAM.  The  Judgment  is  alBnaed. 


GITT  OF  TAMPA  v.  FERREIRA  et  al. 
(Supreme  Court  of  Florida,  Division  A.  Dec. 
13, 1904.)  Error  to  Circuit  Court,  Hillsborough 
County ;  Joseph  B.  Wall,  Judge.  Action  by 
Mary  Ferreira  and  others  a^nst  the  city  of 
Tampa.  Judgment  for  ^alntiffs,  and  defendant 
brings  error.  John  P.  Wall,  tot  plaintiff  in  er- 
ror. Hilton  S.  Hampton  and  W.  W.  Hampton, 
for  defendants  in  error. 

PER  CURIAM.  The  Judgment  is  affirmed. 

CLAFLTN  V.  LANGFORD.  (Supreme  Court 
of  Florida,  Division  B.  March  7. 1905.)  Appeal 
from  Circuit  Court  De  Soto  County;  Joseph 
B.  Wall,  Judge.  Forrester  A  Burton,  for  ap- 
pellant. 

PER  CURIAM.  There  being  no  proof  of  the 
service  of  the  appeal  herein,  by  recording  the 
aitry  of  appeal  thereof  In  the  chancery  order 
bo6k  or  otherwise,  and  the  appellee  not  having 
appeared  voluntarily,  and  tbe  court  being  withr 
ont  jurisdiction  of  tbe  person  of  tbe  appellee, 
tbe  appeal  Is  dismissed. 

CLARK  V.  WALLACE.  (Siipreme  Court  of 
Florida.  Oct  14,  1904.)  In  Banc.  Error  to 
Circuit  Court  Duval  County ;  Rhydon  M.  Call, 
Judn.  Action  by  John  Wallace  against  Charles 
A.  Clark.  Judgment  tor  plaintiff,  and  defend- 
ant brings  error.  Bryan  &  Bryan,  for  plaintiff 
In  OTor.  Gibbons  &  Maxwell,  for  defwdant  in 
erroT 

PER  OUBIAM.  Judgment  affirmed. 

COOK  T.  STATE.  (Supreme  Court  of  Flori- 
da. July  26,  1905.)  In  Banc.  Error  to  Cit^ 
•Hit  Gout,  Hassan  Oonnty;  Rhydon  M.  Gall, 


Judge.  Criminal  action  against  William  Cook. 
Judgment  of  conviction,  and  defendant  brings 
error.  H.  J.  BakcriSr2.and  B.  P.  Garleton,  tor 
plaintiff  In  error.  W.  H.  Ellis,  Attgr*  Gen.,  Cor 
tbe  SUte. 

PER  CURIAM.  It  appearing  to  the  court 
that  the  plaindfl  in  error,  since  the  Issuinc  of 
the  writ  of  nrw  in  this  cans^  has  escaped 
from  the  custody  of  the  law  and  Is  now  a 
fugitive  from  Justice,  on  the  motion  ot  the 
Attorney  General  It  is  ordered  that  the  writ 
of  emw  be  dismissed. 


CULLINANB  et  al.  t.  ALLEN.  (Supreme 
Court  of  Florida.  March  8,  1904.)  In  Banc 
Error  to  Circuit  Conrt  Duval  County ;  John 
8.  Maxwell,  Referee.  Action  by  Gerald  Allen 
against  Jnlla  M.  Gnlllnane  and  hnsband.  Jndg- 
ment  for  plaintiff,  and  defendants  bring  error. 
A.  W.  Cockrcll  &  Son,  tor  plaintISs  in  error. 
W.  J.  Bryan,  for  defendant  in  error. 

PBB  GUBIAM.  The  judgment  is  affinned. 


DAVIS  T.  L0UI8TILLB  &  N.  R.  GO.  (Sn- 

Sreme  Conrt  of  Florida.  Oct  19,  1904^  In 
lane.   Error  to  Circuit  Court  Jackson  Coun- 

g ;  Lucius  J.  Reeves,  Judge.  Action  by  W.  E. 
avis  against  tbe  Louisville  &  Nashville  Bail- 
road  Company.  Judgment  for  def aidant,  and 
plaintiff  brings  error.  C.  L.  Wilson,  for  pisin- 
tiff  In  error.  Liddon  A  Smith,  for  defendant 
In  error. 

PBB  CURIAM.    Judgment  affirmed. 


DU  PONT  et  al.  v.  STANTON.  (Supnsme 
Conrt  of  Florida,  Division  B.  Man^  28,  1901.) 
Error  to  Glrcnit  Conrt,  Putnam  Gonnb' ;  Nell 
M.  Allred,  Referee.  Action  by  Christopher 
Stanton  against  G.  A.  Du  Pont  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  W.  A.  MacWilliams  and  George  P. 
Fowler,  for  plaintiffs  In  error. 

PBR  CURIAM.  The  Judgment  is  affirmed. 

DURHAM  V.  EDWARDS.  (Suweme  Conrt 
of  Florida.  March  14.  1904J  In  Banc  Error 
to  Circuit  Court  Bradford  County ;  Rhydon  M. 
Call,  Judge.  Action  by  D.  R.  Edwards  against 
U.  C.  Durham.  Judgment  tor  plaintiff,  and  de- 
fendant brii^  error.  D.  M.  Gomto,  for  plain- 
tiff in  error.  A.  T.  Long,  for  defendant  in 
error. 

PBR  CURIAM.  Writ  of  oror  dismissed,  on 
praecipe  of  counsel  for  the  pidntlff  In  error. 


'DURHAM  T.  EDWARDS.  (Supreme  Conrt 
of  Florida.  Oct  26,  1904.)  In  Banc.  Error  to 
Circuit  Court  Bradford  County;  Rhydon  M. 
Call,  Judge.  Action  by  D.  H.  Edwards  against 
U.  C.  Durham.  Judgment  fw  nlaintiff,  and  de- 
fendant brings  ettor.  D.  M.  Ownto,  for  plain- 
tiff in  error. 
PBB  CURIAM.  The  Judgment  la  affirmed. 


DURRANCE  et  al.  v.  HOPSON  et  al.  (Su- 
preme Court  of  Florida,  Division  A.  March  28, 
1904.)  Appeal  from  Circuit  Court,  De  Soto 
County ;  Joseph  B.  Wall,  Judge.  Bill  by  John 
S.  Hopsou  and  others  against  Margaret  Dur- 
rance  and  others.  Decree  for  complainants,  and 
defendants  appeal.  John  H.  Treadwell.  for  ap- 
pellants. Solon  B.  Turman,  for  appellees. 

PER  CURIAM.   The  decree  is  affirmed. 


DUVAL  BUILDING  &  LOAN  ASS'N  t. 
PARKER  et  al.  (Supreme  Court  of  Florida. 
Nov.  1,  1904.)  In  Banc.  Appeal  from  Gircuit 
Court,  Duval  County;  Bhydon  M.  CUl,  JndgSb 
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Bill  bj  th«  DuTftl  Baildlng  ft  Loan  Assoda- 
tiOQ  against  Jacob  S.  Parker  and  others.  De- 
cree for  defendants,  and  complainant  appeals. 
E.  P.  Axtell  and  W.  B.  Owen,  fco-  appellant 
A.  W.  Oockrdl  ft  Son  and  W.  H.  Harwlck,  for 

^^rdf  ^''''''^'*  ^'  ^*  ^'^^  appellee 

PBB  CUBIAM.  The  decree  la  affirmed. 


DUVAL  BUILDING  ft  LOAM  ASS'N  t. 
STOCKTON  et  al.  (Supreme  Court  of  Florida, 
Division  B.  March  23,  1904.)  Appeal  from 
Oiicait  Court  Duval  Coontr :  Rhrdon  M.  Call, 
Judges  Bill  hj  the  Dnval  BnUdlng  &  Loan 
Aaiodatlo'n  against  Julia  S.  Stockton  and  hus- 
band. Decree  for  defendantii  and  oomplalnant 
appeals.  B.  P.  Axtell,  for  appdlaut  BrTan  ft 
Bryan,  for  appellees. 

PER  CUBIAM.  The  decree  la  afflrnwd. 


ENDBL  T.  EXDEL.  (Supreme  Court  of 
Florida.  Division  B.  March  &,  1904.)  AppMl 
from  Circuit  Court,  Alachua  County ;  WUlIam 
S.  Bullock,  Judge.  BUI  by  Mnrcos  Endel 
asrainst  Albert  M.  BndeL.  Decree  for  complain- 
ant and  defendant  qtpeala.  E.  0.  F.  Sanehes, 
lor  appellant 

PER  CURIAM.  The  decree  la  affirmed. 

EVANS  V.  PARKER.  (Supreme  Court  of 
Florida,  Division  A.  June  28,  1904.)  Error  to 
Circuit  Court  Columbia  County ;  Bascom  H. 
Palmer,  Judge.  Action  by  S.  M.  Parker  against 
El.  L.  Evans.  Judgment  for  plaintiff,  and  de- 
fendant brings  error,  Frank  Clark,  Otis  B. 
Parkw,  and  F.  P.  Cone,  for  plaintiff  in  error. 
RoberBop  ft  Small,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 


FLORIDA  CENT,  ft  P.  K.  CO.  v.  KITH. 
(SupreoM  Court  of  Florida,  Division  B.  April 
13,  1904.)  Error  to  Circoit  Court  Bradford 
CountT.;  Rhydon  M.  Call,  Judge.  Action  by 
Silas  Kite  against  the  Florida  Central  ft  Penin- 
sular Railroad  Company.  Judgment  for  plain- 
ttlfi,and  defendant  brings  error.  Thos.  E.  Bngg. 
J.  E.  Fetch,  and  Geo.  P.  Raney,  for  plaintiff 
in  error.  Alex.  St.  Clair-Abrams  and  D.  M. 
Qomto,  for  defendant  In  error. 

PER  CURIAM.   The  judgment  is  affirmed. 


FLORIDA  CENT,  ft  P.  R,  CO.  v.  LUFF- 
MAN  et  al.  (Supreme  Court  of  Florida,  Di- 
vision B.  May  4, 1904.)  Error  to  Circuit  Court, 
Marion  Coun^ :  William  A.  Hocker,  Judge. 
Action  by  W.  H.  Luffman  and  others  against 
the  Florida  Central  &  Peolnaular  Railroad  Com- 
pany. There  was  Judgment  for  the  plaintiffs, 
and  the  defendant  takes  writ  of  error,  L.  N. 
Green  and  Geo.  P.  Raney,  for  plaintiff  in  error. 
R.  L.  Anderson,  for  defendants  in  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 

GALVIN  et  al.,  County  (Dom'rs,  v.  STATE 
ex  rel.  LESLEY.  (Supreme  Court  of  Florida. 
March  1,  1004.)  In  Banc.  Error  to  Circuit 
Court,  Hillsborough  County ;  Joseph  B.  Wall, 
Judge.  Proceeding  by  the  state,  on  the  rela- 
tion of  William  T,  Lesley,  against  Daniel  J. 
Galrin  and  others,  commissioners  of  HillBbor* 
ongh  county.  Jadgmoit  for  plaintiff,  and  de- 
fendants bring  error.  Phililps  ft  Phillips,  for 
plaintifb  in  error.  Jubn  P.  Wall,  for  defend- 
ant In  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  the  defendant  in  error. 

GALVIN  et  al..  County  Com'ia.  t.  STATE 
Id  nL  MeKAT.  (Supreme  Court  of  Florida. 


March  1,  1904.)  In  Banc.  Error  to  Circuit 
Court  Hillsborough  County;  Joseph  B.  Wall, 
Judge.  Proceeding  by  the  state,  on  the  rela- 
tion of  Mitchell  F.  McKay,  against  Daniel 
J.  Galvin  and  others,  commissioners  of  Hills- 
borough county.  Judgment  for  plaintiff,  and 
defendants  bring  error.  PhilliM  ft  Phillips,  for 
plaintiffs  in  error.  John  P.  Wall,  for  defend- 
ant in  error. 

PER  CURIAM.  Writ  of  aror  dismissed,  on 
motion  of  counsel  for  the  defendant  In  error. 

GARDNER  et  al.  v.  TEUTONIA  INS.  CO. 
OF  NEW  ORLEANS,  LA.  (Supreme  Court  of 
Florida,  Division  B.  April  13,  1904.)  Error  to 
Circuit  Court  Duval  Countv ;  Rhydon  M,  Call, 
Jud^e,  Action  by  V.  J.  Gardner  and  others 
azamat  the  Teutouia  Insurance  Company  of 
New  Orleans,  La.  Judgment  for  defendant 
and  plaintiffs  bring  error.  Hartridge  ft  Mac- 
Donell,  for  plaintiffs  in  error.  A.  W.  Cock- 
rell  ft  Son,  for  defendant  In  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
account  of  a  defective  certificate  to  the  tran- 
script of  record. 

GLEASON  V.  GREEN  et  al.  (Supreme 
Court  of  Florida.  Division  B.  Dec.  19,  19030 
Error  to  Circuit  Court  Dade  County:  Minor  S. 
Jones,  Judge.  Action  by  W.  H.  -H.  Glecuon 
agaloat  William  Green  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
George  M.  Robbina,  for  plaintiff  In  error. 

PER  CURIAM.   The  Judgment  Is  affirmed. 

GLEASON  V,  GREEN  et  al.  (Supreme 
Court  of  Florida.  Division  B.  Dec  19,  1903.) 
Error  to  Circuit  Court  Dade  County;  Minor 
8.  Jones,  Judge.  Action  by  W.  H.  H.  Gleason 
against  William  Green  and  another.  Judg- 
ment for  defendants,  and  plaindff  brings  error. 
George  M.  Bobbins,  for  plaintiff  in  error. 

PER  CURIAM.  The  judgment  1*  affirmed. 

GLEASON  T.  EINGSBURT  et  al.  (Su- 
preme Court  of  Florida,  DtvlBlon  B.  Dec  19, 
1903.)  Error  to  Circuit  Court  Dade  County; 
Minor  S.  Jones,  Judge.  Action  by  W.  H.  H. 
Gleason  against  Marshall  Kingsbury*  and  an- 
other. Judgment  for  def^danta,  atud  plaintiff 
brings  error.  George  M.  Robbfas,  toe  plaintiff 
in  error. 

PER  CUBIAM.  The  Judgment  ta  affirmed. 


GLEASON  V.  VOORHEES  et  aL  (Supreme 
Court  of  Florida.  Division  B.  Dec.  19,  190a) 
Error  to  Circuit  Court  Dade  Connty:  Minor 
S,  Jones,  Judge,  Action  by  W.  H.  H.  Glea- 
son against  W.  B.  Voorbees  and  another.  Judg- 
ment for  defendantii,  and  plaintiff  brings  error. 
George  M.  Bobbins,  for  plaintiff  iu  error. 

PER  CURIAM.  The  Judgment  la  affirmed. 

GLEASON  V.  WHITE.  (Supreme  Court  of 
Florida,  Division  B.  Dec  19,  19030  Error 
to  Circuit  Court  Dade  Coun^ ;  Minor  S. 
Jones,  Judge.  Action  by  W.  H.  H.  Gleason 
against  E.  Lb  White.  Judgment  for  defendant 
and  plaintiff  brings  error,  Gewge  BL  Bobbins, 
for  plaintiff  in  error. 

FEB  OURIAUL  The  Judgment  la  affirmed. 

GOODB  V.  WALKER  et  al.  (Supreme  Court 
of  Florida.  Oct.  13,  1904.)  In  Banc  Appeal 
from  Circuit  Court  Brevard  Count?;  Minor 
8.  Jones,  Judge.  Bill  by  Margaret  Goode 
against  John  R.  Walker  and  oth«re.  Decree 
for  defmdants,  and  complainant  appealed.  Geo. 
M.  Robbins,  for  appellant 

PER  CURIAM.  Appeal  dismissed  oa  sug- 
gestion of  counsel  for  appellanL 
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GBADT  et  al.  t.  JOHNSON  «t  aL  (SnpreiiM 
Coart  of  Florida,  BivisioD  A.  Juna  80,  1803.) 
Error  to  Circuit  Court,  Frasklln  Coonty ;  John 
W.  Malone,  Jndge.  Action  by  T.  D.  Johnaon 
and  others  against  J.  E.  GradT  and  other*. 
Judgment  for  plaintiffs,  and  deiendantB  bring 
'  error.  H.  C.  Hicks  and  Geo.  P.  Baner,  for 
E^aintlffs  Id  error.  W.  B.  Sheppard  and  C. 
H.  B.  Floyd,  for  defendants  in  error. 

PflB  CUBIAlf.  The  Jadgment  ia  affimMd. 


GRAHAM  T.  FORD.  (Supreme  Court  of 
Florida,  Division  B.  May  4,  1804.)  Appeal 
from  Circuit  Court,  Marion  Coantr;  William 
S.  Bullock.  Judge.  Bill  by  Herbert  A.  Ford 
against  James  M.  Orabam.  Deoee  fbr  com- 
plainant, and  defendant  appeals.  O.  T.  Oreen. 
for  appellant.  B.  L.  And»M>n,  for  appellee. 

PBB  CURIAM.  The  decree  la  affirmed. 


GRAHAM  T.  GRAHAM.  (Snprema  Court  <tf 
Florida.  Dec.  18.  1904.)  In  Banc  Appeal  to 
the  Circuit  Court.  Alachua  County;  William 
A.  Hocker,  Judge.  Petition  by  Lee  Graham 
againat  Juliui  Graham,  and  coonter  petition 
bj  the  appellee  against  the  appellant.  The 
decree  wai  tor  Jnliui  Grahami  and  Lee  Gra- 
ham appeab. 

PER  CURIAM.  The  appeal  to  dlnniBNd  for 
tailore  to  file  brlefi. 

GRAHAM  et  al.  t.  MILLER  et  al.  (Supreme 
Court  of  Florida.  July  14,  1803.)  In  Banc. 
AppMtl  from  Circuit  Court,  Alachua  County; 
William  A.  Hocker,  Jifdse.  BlU  bj  Jamee  M. 
Graham  and  others  agafnat  D.  A.  Miller  and 
others.  Decree  for  complainanti,  and  defend- 
ants appeal.  Evans  Haile,  J.  B.  Whitfield,  and 
Horatio  Davis,  for  appeUants.  R.  L.  Anderson 
and  W.  Hocker,  for  appellees. 

PER  C7URIAM.  The  appeal  is  dismissed,  on 
motion  of  counsel  tor  the  appellees, 

GRAHAM  T.  ROSBOROUGH.  (Supreme 
Court  of  Florida,  Division  B.  Oct  STT,  1903.) 
Appeal  from  Circuit  Court.  Alachua  (jonnty; 
William  A.  Hocker,  Judge.  ■  BiU  by  B.  R,  Ros- 
borough  against  Lee  Graham.  Decree  for  com- 
plainant, and  defotdant  appeals.  B.  A.  Thrash- 
er, for  appellant  A.  H.  King,  for  appellee^ 

PBB  CURIAM.  Decree  affirmed. 

GBEBLBT  t.  ARCHIBALD.  (Sup  reme 
Court  of  Florida,  Division  A.  Fteb.  9.  1804.) 
Appeal  from  Circuit  Court,  Duval  County; 
Rbydon  M.  Call,  Judge.  Bill  by  Allan  Gree- 
ley against  Robert  B.  Archibald.  Decree  fbr 
defendant  and  complainant  appeals.  M.  C. 
Jordan,  tor  appellant  W.  B.  xoung,  for  ap- 
pellee. 

PEB  CUBIAM.  The  decree  Is  affirmed. 


GROVES  T.  WILCOX.  (Supreme  Court  of 
Florida,  Division  A.  March  23,  1904.)  Error 
to  Circuit  Court,  Marion  County:  William  S. 
Bullock,  Judge,  Action  by  Cecil  Wllcoi  against 
H.  C.  Groves.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  R.  A.  Burford,  for  plain- 
tiff in  error.  Owen  &  Smith,  f^r  defendant  in 
error. 

PER  CURIAM.   The  judgment  U  affirmed. 


GUTHRIE  T.  FLORIDA  COMMERCIAL 
CO.,  to  Use  of  CARET.  (Supreme  Court  of 
Florida,  Division  A.  Nov.  4,  1903.)  Error  to 
Circuit  Court  De  Soto  County:  Joseph  B. 
Wall,  Judge.  Action  by  the  Florida  Commer- 
cial Oorapanjri  to  use  of  John  Carer,  against 


Ambrose  B.  Ondirle.  Judgment  for  plafaitUF, 
and  defendant  brings  error.  H.  J.  Spuioe,  for 
plaintiff  In  error. 
PEB  CUBIAU.  The  Jadgment  Is  aflfarmed. 


QUYTON  V.  SMITH.  (Supreme  Conrt  of 
Florida,  Division  A.  Maj  24,  1904.)  Error  to 
Circuit  Court  Jackson  County j  Lucius  J. 
Beeves,  Judge.  Actlcm  by  John  Smith  against 
Moses  Guyton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Benj.  8.  Liddon,  for 
plaintiff  hi  error.  D.  L.  McKinnon,  for  de- 
fendant in  error. 

PBB  CURIAM.  The  Judgment  is  affirmed. 


HAGT  et  al.  T.  PHILLIPS.  (Sanreme  Court 
of  Florida,  IMTlsion  A.  Nov.  IT.  1V0&.)  Error 
to  Circuit  0>urt  Hillsborough  County:  Joseph 
B.  Wall.  Jndge.  Action  by  Oscar  C.  Hagy  and 
another  against  Itham  W.  Phillips.  Judzment 
for  defendant,  and  plalntUh  bring  errw.  F.  M. 
Slmwton,  for  plaindlEB  In  oror.  P.  O.  Knight, 
for  defendant  in  error. 

PEB  CUBIAM.  The  Judgment  is  affirmed. 


HALLIDAY  t.  WRIGHT  et  aL  (Supreme 
Court  of  Florida.  Division  A.  June  80,  19030 
Error  to  Circuit  Court  Duval  County;  R.  M. 
Call,  Judge.  Action  by  Marie  B.  Wright  and 
Thomas  Wright  her  husband,  against  Albert 
W.  Halliday.  Jadgment  for  plaintiffs,  and  de- 
fendant brings  error,  William  H.  HarwiiA,  for 
plaintiff  In  error.  A.  W.  Cockrell  db  Bon. 
for  defendants  in  em«. 

PER  CUBIAM.  The  Judgment  Is  affirmed. 


HANCOCK,  Sheriff,  v.  TOLEN  et  al.  (Su- 
preme Court  of  Florida.  Nov.  1,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  Columbia 
County ;  Rhydon  M.  Call,  Judge.  Bill  by  Sam- 
uel Tolen  and  others  against  W.  M.  Hancock, 
sheriff  of  Columbia  county,  and  another.  De- 
cree for  complainants,  and  defendants  appesL 
T.  B.  Oliver,  for  appellants.  A.  J.  Henry,  t» 
appellees.- 

PEB  CUBIAM.  The  decree  is  affirmed. 


HARRISON  et  al.  t.  JONES.  (Supreme 
Court  of  Florida.  Division  A.  Julv  14,  1803.) 
Error  to  Circuit  Court,  Columbia  County; 
John  F.  White,  Judge.  Action  by  J.  H.  Jones 
against  L.  Harrison  and  another.  Judgment 
for  jplaintiff,  and  defendants  bring  error.  Jno. 
A.  Henderson  and  A.  J.  Henrr,  for  nlalndffi 
In  error.   B.  H.  Palmer,  for  defendant  in  error. 

PER  CUBIAM.  The  judgment  Is  affirmed. 


HARRISON  et  al.  v.  O'CAIN.  (Supreme 
Court  of  Florida.  Division  A.  July  14.  1803.) 
Error  to  Circuit  Court  Columbia  County :  John 
F.  White,  Judge.  Action  by  W.  B.  O'Cain 
against  L.  Harrison  and  anothw.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Jno. 
A.  Henderson  and  A.  J.  Hen^,  for  plalntiffil 
in  enoT,  B.  H.  Palmer,  for  defendant  in  error. 

PER  CUBIAM.  The  Judgment  Is  affirmed. 

HARRISON  et  al.  v.  STRANGB.  (Supreme 
Court  of  Florida,  Division  A.  July  14,  1903.) 
Error  to  Circuit  Court  Columbia  County ;  Jolm 
F.  White,  Judge.  Action  by  J.  L.  strange 
against  L.  Harrison  and  another.  Judgmeut 
for  plaintiff,  and  defendants  bring  tnot.  Jno. 
A.  Henderson  and  A.  J.  Henry,  for  plaintiffs  in 
error.  B.  H.  Palmer,  for  defendant  In  error. 

PER  CURIAM.  The  judgment  to  affirmed. 
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HAYNES  T.  BRAMIiBTT.  (Suprone  Coort 
of  Florida,  Division  B.  Oct  27,  1903.)  Ap- 
peal from  Circuit  Court,  Pasco  Conn^ ;  Jowph 
B.  Wall,  Judge.  Bill  hj  William  B.  Havnea 
againBt  T.  W.  Bramlett  Decree  for  defendanti 
and  complainant  appeals.  Thomas  B.  Bagg  and 
James  T.  Wills,  for  appellant  Hn^  a  Mac- 
farlane,  Thomaa  M.  SueUefordt  and  Jamea  F. 
Olen,  for  appellee. 

PER  CnBUH.  Decree  affirmed,  wltlumt 
ivejudice. 

BEARD  T.  BRAWNER.  (Supreme  Coart  of 
Florida,  Division  A.  Feb.  9,  1904.)  Error  to 
Circuit  Court,  Orange  County ;  Minor  S.  Jones, 
Judge.  Action  hj  W.  A.  Brawner  against  John 
X  Heard.  Jadgment  for  plaintiff,  and  defoi^ 
ant  brings  error.  Jones  &  Jones,,  tat  idalntlff 
In  error. 

PER  CURIAM.  The  Judgment  Is  aflnned. 

HEINBERG  v.  WILLIAM  NUM8BN  & 
SONS.  (Supreme  Court  of  Florida.  Oct  26, 
1904.)  In  Banc  Error  CO  Olrcnit  Court  Es- 
cambia County;  Lucius  J.  Beeves.  Judge.  Ac- 
tion by  William  Numsen  &  Sons  against  Max 
J.  Heinberg  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  John  0.  Av^ 
(J.  Campbell  Avery,  on  the  brief),  fra  plaintifn 
in  error.  Blonnt  ft  Blonnt  and  S.  Pasco,  Jr., 
(or  defendant  In  error. 

PER  CURIAM.  The  Jodgmwt  Is  alBrmed. 

HENRY  V.  STATE.  (Supreme  Court  of 
Florida.  July  14,  1903.)  In  Banc.  Error  to 
Circuit  Court,  Walton  County ;  Lucius  J. 
Reeves,  Judge.  Criminal  action  against  O.  P. 
Henry.  Judgment  of  conviction,  and  o^end- 
ant  brings  error.  Fred.  T.  Myers,  for  plain- 
tiff in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
preecipe  of  counsel  for  the  plaintiff  in  error. 

HERLONG  et  al.  v. -MILLICAN.  (Supreme 
Court  of  Florida,  Division  B.  Oct  14.  i903.| 
Appeal  from  Circuit  CJourt,  Alachua  County; 
William  A.  Hocker,  Judge.  Bill  by  B.  Milli- 
can  against  Y.  J.  Herlong  and  anottor.  Di'- 
cree  for  complainant  and  defoidants  appeal. 
W.  W.  HiAnpton,  for  appellants.  Braos  uUle 
and  Horatio  Davis,  for  appellee. 

PER  CURIAM.  Decree  affirmed. 

HOLMES  V.  COTTER.  (Supreme  Court  of 
Florida.  March  8,  1904.)  In  Banc.  Error  to 
Circuit  Court,  Duval  County  ■  Bhydon  M.  Call, 
Judge.  Action  by  William  T.  Cotter  against 
Charles  Holmes.  Judgment  tar  plaintiff,  and 
defendant  brings  error.  R  P.  Axtell  and  C  D. 
Rinehart,  for  plaintiff  in  error.  Stephen  B. 
Foster,  for  defendant  In  error. 
•    PER  CURIAM.  The  judgment  la  affirmed. 


HOME  INS.  CO.  OF  CITY  OP  NEW  YORK 
T.  REDDING  et  al.  (Supreme  Court  of  Flori- 
da, Division  B.  June  4,  1004J  Ehror  to  Cir- 
cuit Court,  Jefferson  Countv ;  John  W.  Malone, 
Judge.  Action  by  Ida  H.  Kedding  and  husband 
against  the  Home  Insurance  Company  of  City 
of  New  York.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  A.  W.  Gockrell  &  Son, 
for  plaintiff  In  errw.  T.  "L.  Clarke,  for  de- 
fendants in  error. 

PER  CURIAM.  The  judgment  b  affirmed. 


HUGHES  V.  CLUTTER.  (Supreme  Court 
of  Florida.  Oct  9,  1903.)  In  Banc  Error  to 
CSrcnit  Court  Escambia  County;  Ludus  J. 
Beeves,  Jut^e.  Action  by  James  M,  Clutter 
agtioMt  Jamea  Hughes.  Judgment  for  plaintill^ 


and  defendant  brings  error.   J.  J.  Sullivan,  for 

Elaintiff  in  error.  John  Eiagan,  for  defendant 
1  error. 

PER  CURIAM.  Writ  of  error  dismissed  by 
the  clerk,  on  preecipe  of  counsel  tor  the  defmo- 
ant  in  wror,  under  rale  24  (18  South,  ix). 

INDIAN  RIVER  STATE  BANK  v.  CON- 
TINENTAL INS.  CO.  (Supreme  Court  of 
Florida,  Division  A.  July  14,  1903^  Error  to 
Circuit  CVmrt  Brevard  Count? ;  Rhydon  M. 
Call,  Judge.  Action  by  the  Indian  River  State 
Bank  against  the  Continental  Insurance  Com- 

Eany.  Judgment  for  defendant,  and  plaintiff 
rings  error.  Bobbins  &  Graham  and  Geo.  P. 
Raney,  for  plaintiff  in  error.  A.  W.  Cockrell 
&  Son,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
anthori^  of  Indian  River  State  Bank  v.  Hart- 
ford Fin  Insurance  Company  (Fla.)  85  Etouth. 

INDIAN  RIVER  STATE  BANK  v.  GLENS 
FALLS  INS.  CO.  (Supreme  Court  of  Florida, 
Division  A.  July  14,  1903.)  Error  to  Cir- 
cuit Court  Volusia  CJounty ;  Rhydon  M.  Call, 
Judge.  Action  by  the  Indian  River  State  Bank 
against  the  Glens  Falls  Insurance  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Robblos  &  Graham  and  Geo.  P.  Ran^, 
for  plaintiff  in  error.  A.  W.  Cockrell  &  Son. 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  r.  Hart- 
ford Fire  Insurance  Company  (Fla.)  36  South. 
228. 


INDIAN  RIVER  STATE  BANK  v.  HOME 
INS.  CO.  (Supreme  Court  of  Florida,  Divialon 
A.  JuW  14,  1903.)  Error  to  Circuit  Court 
Brevard  County:  Rhydon  M.  Call,  Jndge.  Ac- 
tion by  the  Indian  River  State  Bank  agatnat 
the  Home  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Robbini 
&  Graham  and  Geo.  P.  Raney,  for  plaintiff  in 
error.  A.  W.  Cockrell  &  Son,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Inaurance  Company  (Fla.)  35  South. 
22& 

INDIAN  RIVER  STATE  BANK  v.  LIV- 
ERPOOL A  LONDON  &  GLOBE  INS.  CO. 
(No.  1.)  (Supreme  Court  of  Florida,  Division 
A.  July  14,  1903.)  Error  to  Circuit  Court, 
Brevard  County ;  Rhydon  M.  Call,  Judge.  Ac- 
tion b^  the  Indian  River  State  Bank  against 
the  Liverpool  &  London  ft  Globe  Insurance 
Company,  Judgment  for  defendant  and  plain- 
tiff brings  error.  Bobbins  &  Graham  ana  Geo. 
P.  Raney,  for  plaintiff  In  error.  A.  W.  Oocbrell 
&  Son,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  85  South. 
228. 

INDIAN  RIVER  STATE  BANK  v.  LIV- 
ERPOOL &  LONDON  &  GLOBE  INS.  CO. 
(No.  2.)  (Supreme  Court  of  Florida,  Division 
A.  July  14.  190S.)  Error  to  Circuit  (>>urt 
Brevard  County ;  Rhydon  M.  Call,  Judge.  Ac- 
tion hj  the  Indian  River  State  Bank  against 
the  Liverpool  &  London  &  Globe  Insurance 
Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Bobbins  &  Graham  and  Geo. 
P.  Raney,  for  plaintiff  in  error.  A.  W.  Gockrell 
ft  Son.  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  86  South. 
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INDIAN  BIVEB  STATB  BANK  t.  ORI- 
BNT  INS.  CO.  (Supreme  Coort  of  Fl<»rlda, 
DivlalOD  A.  July  14,  1908.)  Error  to  Gfrcnlt 
Oourt,  Tolusfa  Goanty  ;  Rhydon  M.  Gall,  Judge. 
Action  by  the  Indiaa  River  State  Bank  against 
the  Orient  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  bnnge  error.  Robbins 
ft  Orabam  and  Geo.  p.  Baney,  for  plaintilC  in 
error.  A.  W,  Gockrell  &  Son,  for  dwCoidant  in 
error. 

PER  CURIAH.  Judgment  revened.  on  tb« 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fin  Inaurance  Company  (Flaj  8S  South. 

m 

INDIAN  RIVER  STATB  BANK  v.  PBOV- 
IDENCE-WASHINGTON  INS.  CO.  (Sa- 
preme  Oourt  of  Florida,  Division  A.  July  14, 
1903.)  Error  to  Circuit  Court,  Brevard  Coun- 
ty; BbydoD  H.  Caii,  Judge.  Action  by  the 
Indian  River  State  Bank  against  the  Provi- 
dence>WaahIngton  Insnrance  Company.  Judg- 
ment for  defendant,  and  plaintiff  bringa  error. 
Bobbins  ft  Graham  and  Geo.  P.  Raney,  for 
plaintiff  in  error.  A.  W.  Ooduell  ft  Son,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
(ord  Fir*  Insurance  Company  (Fla.)  85  South. 
22& 


INDIAN  RIVER  STATE  BANK  v.  SCOT- 
TISH UNION  ft  NATIONAL  INS.  00.  (Su- 

Jreme  Court  of  Florida,  Division  A.  July  14, 
903.)  Error  to  Circuit  Court,  Volusia  County  ; 
Rbydon  M.  Call,  Jndgeu  Action  by  the  Indian 
River  State  Bank  against  the  Scottish  Union 
ft  National  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Robbins 
ft  Graham  and  Geo.  P.  Raney,  for  plaintiff  in 
error.  A.  W.  Gockrell  &  Soa,  for  defendant  in 

error.   

PER  CDRIAM.  Judgment  reversed,  on  the 
authority  of  Indian  Biver  State  Bank  v.  Hart- 
ford Fir*  Inmnnce  Company  (Ha.)  86  South. 
228. 


INDIAN  BIVER  STATB  BANK  V. 
SPRINGFIELD  FIRE  ft  BiABINB  INS.  CO. 
(Supreme  Court  of  Florl^  Division  A.  July 
14,  1903.)  Error  to  Circuit  Court,  Volusia 
Count?:  Rbydon  M.  Call,  Judge.  Action  by 
the  Indian  Blver  Sute  Bank  against  the 
Springfield  Fin  ft  Marine  Insurance  Company. 
Judgmoit  for  defendant,  and  plaintiff  brings 
error.  Robbins  ft  Orabam  and  Geo.  P.  Baney, 
for  plaintiff  in  error.  A.  W.  Gockrell  ft  Son,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  85  South. 

22a 

INDIAN  RIVER  STATB  BANK  v.  SUN 
MUT.  INS.  CO.  (Supreme  Court  of  Florida. 
Division  A.  July  14,  1903.)  Error  to  Circuit 
Court,  Brevard  County ;  Rhydon  M.  Call, 
Judge.  Action  by  the  Indian  River  State  Bank 
against  the  Sun  Mutual  Insurance  Company. 
Judgment  for  defendant  and  plaintiff  brings 
BTtoT.  Robbins  ft  Orabam  and  G«o.  P.  Raney, 
for  plaintiff  in  error.  A.  W.  Gockrell  ft  Son,  for 
defendant  in  error. 

PGR  CURIAM.  Judgment  reversed,  on  the 
authority  of  Indian  River  State  Bank  v.  Hart- 
ford Fire  Insurance  Company  (Fla.)  86  South. 
228. 

IVEBSON  T.  STATB.  (Supreme  Court  of 
Florida.  Dec  16,  1903.)  In  Banc.  Error  to 
Criminal  Court  of  Record,  Volusia  County; 
Isaac  A.   Stewart,   Judge.    Criminal  Action 


against  Hans  A.  Iverson.  Judgment  Of  oonTie- 
tion,  and  defendant  iftittp^  error. 

PBB  CUBIAM.  Writ  of  error  dismissed  for 
faUure  to  ait  briefs. 

JACKSON  r.  STATE.  (Supreme  Court  of 
Florida.  Oct.  26.  1904.)  In  Banc  Ekror  to 
Circuit  Court,  Putnam  County ;  James  T.  Wills, 
Judge.  Prooeedlng  bj  the  state-  against  Robert 
A.  Jackson.  Vnm  the  Judgment,  defendant 
brings  error.  W.  H.  Ellis,  Atty.  Gen.,  for  tbe 
State. 

PER  CURIAM.  The  writ  of  error  is  dis- 
missed becaoas  no  transcript  of  record  has 
been  filed.   

JACKSONVILLE  ELECTRIC  CO.  v. 
SPEARING.  (Supreme  Court  of  Fl<Hlda. 
Oct  26,  190%)  In  Banc.  Elrror  to  Circuit 
Court,  Duval  County;  Rhydon  M.  Call,  Judge. 
Action  by  John  B.  Spearing  against  the  Jaa- 
BOQville  Blectric  Company.  Juogmait  for  plaEn- 
tiff,  and  defendant  brings  error.  Jno.  E.  Hart- 
ridge,  for  plaintiff  in  error.  Cooper  ft  Cooper, 
for  defendant  in  error. 

PER  CURIAM.  The  Judgment  Is  affirmed. 

JACKSONVtLLB  LOAN  ft  IMPROVE- 
MENT CO.  T.  MAXWEUi  «e  al.  (Supreme 
(3ourt  of  Flwida.  Division  A.  Nov.  4  1903.) 
Error  to  Circuit  Court,  Duval  County ;  Rhydon 
M.  Call,  Judge.  Action  by  the  Jacksonville 
Loan  ft  Improvement  Cktmpany  against  George 
A.  Maxwell  and  others.  Jnd^ent  for  defend- 
ants, and  plaintiff  brings  error.  B.  P.  Aztdl 
and  G.  D.  Rinehart,  for  ^aintUf  in  «Tor.  J. 
S.  Maxwell  and  A.  W.  Oockrell  ft  Son,  for 
defendants  in  mtot. 

PER  CURIAM.  The  Judgment  is  affirmed. 

JACKSONVILLE  STEAM  FBRRT  ft  TER- 
MINAL CO.  V.  BARBBRIE.  (Supreme  Court 
of  Florid^  Division  A.  March  23,  1904.)  Ap- 
peal from  Circuit  Court,  Dnval  County  ;  Rbydon 
M.  Call,  Judge.  Bill  by  the  Jacksonville  Steam 
Ferry  ft  Terminal  Company  against  L.  H. 
Barherie.  There  was  decree  for  the  defend- 
ant, and  complainant  appeals.  H.  H.  Back* 
man,  for  appellant   J.  M.  Barrs,  for  appellee. 

PER  CURIAM.  The  appeal  Is  dismissed,  on 
the  authority  of  Somers  v.  Jackson  et  al.  (de- 
cided at  the  present  term)  39  South.  103S. 

JACKSONVILLE  ST.  R  CO.  v.  WAI^TON 
et  aL  (Suweme  Court  of  Florida.  Diriaion  A. 
June  1^  1903.)  Brror  to  (Mrcult  Court.  Dnval 
County  •  Rhydon  M.  Call,  Judge.  Action  by 
R.  J.  Walton  and  others  against  the  Jackson- 
ville Street  Railroad  Compaaj.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Jno.  EL 
Hartridge  and  J.  B.  Whitfield,  for  plalntilF 
in  error.  Alex.  St  Clair-Abrams,  for  defend- 
ant In  error. 

PBB  CURIAM.  The  Judgment  is  affirmed. 

JERNIGAN  V.  BOARD  OF  PUBLIC  IN- 
STRUCTION OF  PUTNAM  COUNTY.  (Su- 
preme Court  of  Florida,  Division  B.  March 
Z3,  1904.)  Appeal  from  Gircnit  Court,  Put- 
nam (>>unty :  William  S.  Bullo^  Judae.  Bill 
by  the  board  of  public  inatmction  of  Putnam 
county  against  Levi  S.  Jemigan.  Decree  for 
complainant,  and  defendant  appeals.  John  E. 
Mart:hall,  for  appellant.  Davis  &  Hilbnm,  for 
appellee. 

PBB  CURIAM.  The  decree  U  afflmed. 

JOHNS,  Sheriff,  v.  STATB  ex  rel.  CLARK. 
(Supreme  C!ourt  of  Florida.  March  S.  1904.) 
In  Bana  Error  to  Circuit  Court,  Bradford 
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Gonntr;  Bhydon  M.  Call.  Jadge.  Proceeding 
by  the  state,  on  tka  relation  of  U  O.  Clark, 
uainrt  E.  B.  Johns,  sheriff  of  Bradford  county. 
Judgment  for  plaintiff,  and  defaidont  brings 
orror.  Owen  &  Smith,  for  plaintiff  in  error. 
Gomto  A  Fielding,  for  defendant  In  error. 
FEB  CUBXAlf.  The  Judgmoit  li  affirmed. 


JOHNSON  T.  TURNER  et  aJ.  (Snpreme 
Goort  of  Fiorida,  Division  B.  Dec.  1,  1903.) 
Appeal  from  Circuit  Court,  Aladiaa  County; 
Williani  S.  Bullock,  Judge.  BlU  by  Benben 
Turner  and  others  against  Thomas  Johnson. 
Decree  for  complainants,  and  defendant  appeals. 
Evana  Haile,  for  appellant  J.  M.  Blrers,  for 
appellees. 

PER  OUBIAM.  Tha  decree  la  ftfflrmed. 


(Supreme 
March  23.  1901.) 


J.  T.  PBACOGK  V.  WILOOX. 
Court  of  Florida,  Division  B. 
Error  to  Circuit  Court,  Hamilton  County  :  Bas- 
com  H.  Palmer.  Judge.  Action  by  Cecil  Wil- 
eoz  against  J.  T.  Peacock.  Order  granting  a 
new  trial  tor  plaintiff,  and  defendant  brings 
error.  M.  F.  Home  aiid  D.  B.  Johnson,  for 
plaintiff  in  error.  B.  R  JohnBon,  for  defend- 
ant in  error. 

PER  OURIAII.  The  order  ia  afflnned. 


JUMEAU  T.  BROOKS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  Jan.  19,  1904.) 
Error  to  Circuit  Court,  Citrus  County;  Wil- 
liam A.  Hocker,  Judge.  Action  by  William  M. 
Brooks  and  another  against  L.  Paul  Jumeau. 
Judgment  for  complainants,  and  defendant 
brings  error.  John  6.  Reardon,  for  plaintiff 
in  error. 

PER  CURIAM.   The  judgment  is  affirmed. 


JUME:AU  t.  CAMP.  (Supreme  Court  of 
Florida,  Division  A.  Feb.  21,  1905.)  Error  to 
Gircnit  Court,  Citrus  County;  William  S. 
BuIIocIe,  Judge.  Action  by  L.  Paul  Jumeau 
against  William  N.  Camp.  Judgment  for  de- 
fendant, and  plaintiff  brlnga  wror.  John  G. 
Beardon,  for  plaintiff  in  error.  R.  L,  Anderaon 
and  O.  T.  Oreen,  tor  defendant  In  error. 

PEB  CUBIAM.  The  judgment  is  affirmed. 

KNIOHT  V.  BARTLE80N  et  al.  (Supreme 
Court  of  Florida.  Dec.  8,  1908.)  In  Banc. 
Error  to  Circuit  Court,  Marion  County ;  Wil- 
liam 8.  Bullock,  Judge.  Action  by  C.  W. 
Bartleaon  and  another  against  R.  J.  Knight. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  H.  L.  Anderson,  for  plaintiff  lo  error. 
W.  K.  Zewadski,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
Boggeetion  of  counsel  for  the  defendant  In  error 
tliat  the  Judgment  had  bem  paid. 

KOCH  T.  OLABK.  (Snprenw  Ooart  of  Flor- 
ida. April  28,  1904.)  In  Ban&  Error  to  Cir- 
cuit Court.  Duval  County;  Rhydon  H.  Call, 
Judge.  Action  by  Carolene  Koch  against 
Charles  A.  Clark.  Judement  for  defendant,  and 
plaintiff  brings  error.  M.  C  Jordan  end  A.  W. 
Cockrell  St  Son,  tor  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  coansd  fOr  the  plaintiff  in  error. 


LAIBD  et  al.  V.  MORITZ  et  al.  (Supreme 
Court  of  Florida.  Oct.  18,  1903.)  In  Ban& 
Error  to  Circuit  Court,  Walton  county;  Bas- 
com  H.  Palmer,  Judge.  Action  by  Charles  F. 
Morits  and  another  against  D.  D.  Laird  and  an- 
other. Judgment  tar  plalndlfs,  and  defendants 
bring  error.  8.  K.  Qillis,  for  plaintifb  In  error. 


Jno.  O.  Avery  and  Wm.  W.  Flournoy,  for  de- 
fendants lu  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  eounsei  for  the  defendant  in  error. 


LEE  et  al.  v.  WILSON.  (Supreme  Court  of 
Florida,  Division  B.  Dec  1,  1908.)  Error  to 
Circuit  Court,  Putnam  County;  William  A. 
Hocker,  Judge.  AcUon  by  WiUlam  J.  Wilson 
against  W.  P.  Lee  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Stcmhen 
E.  Foster,  for  plaintiffs  In  error.  Davu  & 
Hlllbnm,  tor  defendant  in  error. 

PER  OUBIAM.  The  Jndgme&t  la  affirmed. 


LOOAN  et  al.  t.  GREEN.  (Snpreme  Court 
of  Florida,  Division  A.  Dec  6,  1904.)  Error 
to  Circuit  Court,  Escambia  County ;  Lucius  J. 
Reeves,  Judge.  Action  by  George  B.  Green 
against  James  Loghu  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  I.  L. 
Purcell  and  B.  Pope  Reese,  for  plaintilEa  in 
error.  8.  I^uwo,  Jr.,  for  defendant  in  error. 

FEB  CURIAM.  The  judgment  is  affirmed. 


LOUISVILLE  &  M.  R.  CO.  et  mL  T.  AL- 
LEN. (Supreme  Goort  of  Elorida.  Oct.  18, 
1904.)  In  Bane.  Error  to  Olrcuit  Court,  Santa 
Rosa  County  ■  Ludna  J.  Reeves,  Judge.  Ac- 
tion by  the  Louisville  &  Nashville  Railroad 
Company  and  others  against  W.  B.  Allen. 
Judgment  tor  defendant,  and  plaintllb  bring 
error.  Daniel  Camvbell  ft  Soiii  for  plaintiffs  la 
error. 

FEB  OUBIAM.  Jodgmoit  affirmed. 

LOUISVILLE  &  N.  R.  CO.  v.  SMITH 
et  al.  (Supreme  Court  of  Florida,  Division  A. 
June  16, 1903.)  Error  to  Circuit  Court,  Walton 
County ;  Evelyn  C  Maxwell,  Judge.  Action  by 
John  Smith  and  another  against  the  Louisville 
&  Nashville  Railroad  Company.  Judgment  for 

Slalntlffs,  and  defendant  brings  error.  Blonnt 
:  Blount,  for  nlalntiff  In  error.  Ia  J.  Reeres. 
for  defendants  u  error. 
FEB  OUBIAM.  The  judgment  to  affirmed. 

McFADDBN  et  al.  v.  ATLANTIC  COM- 
PRESS CO.  (Supreme  Court  of  Florida.  OcL 
26,  1904.)  In  Banc  Error  to  Circuit  Court, 
Escambia  CTounty;  Lucius  J.  Reeves,  Judg& 
Action  by  George  H.  McFadden  and  others 
against  the  Atlantic  Compress  Company.  Judg- 
ment for  defendant,  and  plBintUEs  bring  error. 
Blount  &  Blount,  for  plaintiffs  in  error.  John 
C.  Avery  (J.  Campbell  A^ery,  on  the  brief),  for 
defendant  In  error. 

FEB  CURIAM.  The  judgment  is  affirmed. 

MACFARLANB  v.  ARCHER.  (Supreme 
Court  of  Florida,  Division  B:  Nov.  17,  1903.) 
Error  to  Circuit  Court,  Hillsborough  Oonn^; 
Joseph  B.  Wall,  Jnd|[e.  Action  by  Amanda  M. 
Archer  against  David  S.  Macfarlane.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Sparkman  &  Carter,  for  plaintiff  in  error.  F. 
M.  Simonton,  for  defmdant  in  error. 

FEB  CUBIAM.  The  judgment  is  affirmed. 


McDowell  v.  WILKINS.  (Supreme  Court 
of  Florida,  Division  B.  Oct  27,  1903.)  Error 
to  Circuit  Court,  Marion  County ;  William  A. 
Hocker,  Judge.  Action  by  R.  H  Wilkins 
against  W.  M.  McDowell.  Judgment  for  plain- 
tS,  and  defendant  brings  error.  W.  S.  Biulock, 
for  plaintiff  in  error.  W.  K.  Zewadski,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed. 
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McKINNON  T.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Coort  of  Florida,  Di- 
TisioD  A.  March  23.  1904.)  Error  to  Circuit 
Court,  Jackson  County ;  Lucius  3.  ReeveB. 
Judge.  Action  hj  Attawa;  McEinnon  against 
toe  Western  Union  Tel^aph  Company.  Judg- 
ment for  defendant,  and  j^laintifC  brings  error. 

D.  L.  McKinnon,  for  plaintiO  in  error.  Jobn 

E.  Hartridge,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  !■  aOnaed. 


McRAE  T.  HeRAE.  (Supreme  Court  of 
Florida.  April  13,  1904.)  In  Banc.  Appeal 
from  Circuit  Court,  Columbia  County;  Bascom 
H.  Palmer,  Judge.  Bill  by  Frank  McRae 
against  Mary  McRae.  Decree  for  defendant, 
and  oomplaiiuuit  appeals.  A.  J.  Heniy*  for  ap- 
pellant. Booser  &  GUlen,  for  appellea 

PER  CUBIAM.  The  appeal  la  dismitsad,  mi 
motitn  of  appellee. 

MALLOY  et  ol.  T.  KIRKLAND  et  aL  (8a- 
preme  Court  of  Florida.  Feb.  10,  1904.)  In 
Banc.  Appeal  from  Circuit  Court,  Taylor 
County;  Bascom  H.  Palmer,  Judge.  Bill  by 
D.  G.  Mallf^  and  another  against  Josh  Kirk- 
land  and  another.  Decree  for  defendants,  and 
complainants  appeal.  H.  J.  McCall,  for  ap- 
pellants.  C.  J.  Hardee,  for  appellees. 

PER  CURIAM.  The  appeal  Is  diamiaeed,  on 
motion  of  coonad  for  the  ^tpeUees. 

MOODT  et  aL  t.  DB  00TTB8  et  aL  (Su- 
preme Court  Florida,  Divisicm  B.  June  28, 
1904.)  Appeal  from  Circuit  Court,  Duval  Coun- 
ty ;  Rhydon  M.  Call,  Judge.  Bill  by  Hattie  P. 
Moody  and  others  against  Mary  A.  De  Cottea 
and  others.  Decree  for  defendants,  and  com- 
plainants appeal.  Richard  H.  Uggett  and  Wal- 
ter B.  Clarkson,  for  appellants.  O.  D.  Rlnehart 
and  E.  P.  Aztell,  for  appelleea. 

PER  CURIAM.  The  decree  li  affirmed. 


MOORE  7.  BOOZER  et  al^  County  Oom'rs. 
(Supreme  Court  of  Florida.  Oct  26,  1904.) 
la  Banc.  Appeal  from  GIrcait  Court.  Colombia 
County :  Bascom  H.  Palmer,  Judge.  Bill  by 
Marion  Moore  against  R.  T.  Boozer  and  others, 
constituting  the  board  of  commissioo^s  of 
Columbia  ooonty.  Decree  for  d^endants,  and 
complainant  appeals.  A.  J.  Henry,  for  appel- 
lant. Roberson  &  Small  and  T.  B.  OliTer, 
for  appellees. 

PER  CURIAM.  The  decree  la  afflnned. 


MURPHY  r.  HARDEE.  (Suraeme  Court  of 
Florida.  Oct  19,  1904.)  In  Banc.  Appeal 
from  Circuit  Court,  Santa  Rosa  County  ;  Evelyn 
a  Maxwell.  Judge-  Bill  by  A.  P.  Hardee 
against  Gideon  Murphy.  Decree  for  complain- 
ant, and  defendant  appeals.  Jno.  G.  Aven  and 
John  B.  Jones,  appellant  J.  J.  SulUvan 
and  Blount  ft  Blonnt,  for  appellee. 

PER  CURIAM.  Decree  affirmed. 


NEAL  et  uz.  v.  SMITH.  (Supreme  Court  of 
Florida.  Oct  IS,  1903.)  In  Banc.  Appeal 
from  Circuit  Court  Marion  County  -  William 
A.  Hocker,  Judge.  Bill  by  Annie  L.  Smith 
against  John  S.  Nea]  and  wife.  Decree  for  com- 
plainant, and  defendants  appeal.  R.  L.  Ander- 
son, for  appellants.  Raymond  B.  Bullock,  for 
appellee. 

PER  CURIAM.  The  appeal  Is  dismisMd,  on 
motion  of  counsel  for  the  appellees. 


NELSON  et  al.  v.  BUTT  et  al.  (Supreme 
(3ourt  of  Florida,  Division  B.  Feb.  10,  1904.) 
Appeal  from  Circuit  Court,  Marion  C!ounty; 


William  A.  Hocker,  Judge.  Bill  by  Oetavia 
Nelson  and  others  against  Z.  A.  Butt  and  othoa. 
Decree  for  defendants,  and  cranplainanta  appeal. 
John  O.  Reardon,  for  appellanta.  U. 
AJlred,  for  appellees. 
PBB  CURIAM.  The  decrse  !■  afflrmed. 

OCKIiAWAHA  ft  ST.  J.  NAV.  00. 
LUCAS.  (Supreme  C^urt  of  Florida,  Division 
A.  April  13,  1904.)  Appeal  from  Circuit 
Court  Putnam  County;  William  S.  Bullock, 
Judge.  Bill  by  the  (>cklawafaa  ft  St  Johns 
Navigation  Company  against  Joseph  E.  Lucas. 
Decree  for  defendant  and  complainant  appeala 
Rehearing  denied  May  24,  1904.  Jno.  E.  Mar- 
shall and  E.  E.  Haskell,  for  appellant  B.  P. 
Calhoun  and  8.  J.  Hllbom,  for  appellee. 

FEB  CURIAM.  The  decree  is  affirmed. 

OTIS  et  al.  v.  SPELLi.  (Supreme  Court  of 

Florida.  March  8,  1904.)  In  Banc.  Error  to 
Circuit  Court,  Santa  Rtma  County;  Lucius  J. 
Reeves,  Judge.  Action  by  8.  Otis  and  others 
against  Green  Spell.  Judgment  for  defendant; 
and  plaintiffs  bring  error.  Thomas  F.  West, 
for  plaintiffs  in  error.  A.  G.  Campbell,  for 
defendant  in  error. 

PER  CURIAM.   The  Judgment  la  affirmed. 


OTIS  T.  LOUISVILLE  ft  N.  R.  CO.  (Su- 

g-eme  Court  of  Florida.  Dec.  20,  1904.)  In 
anc.  Error  to  Circuit  Court,  Escambia  Coun- 
ty \  Lucius  J.  Reeves,  Judge.  Action  by  Simeon 
Otis  against  the  LouIsriUe  ft  Nashville  Rail- 
road Company.  Judgm^t  for  defendant,  and 
plaintMf  bring*  error.  8.  Pawn,  Jr.,  for  plain- 
tiff in  erra.  Blount  &  Bloun^  for  defuidanl 
In  error. 

PBB  CUBIAM.  The  Judgmoit  b  afirmed. 

PARKER  T.  DUVAL  BUILDING  ft  LOAN- 
ASS  N  et  al.  (Supreme  Court  of  Florida,  DlTi- 
«on  A.  Jan.  19,  19040  Appeal  from  Circuit 
Court,  Duval  County;  Rhydon  M.  Call,  Judge. 
Bill  by  Jacob  S.  Parker  against  the  Duval 
Building  ft  Loan  Association  and  others.  De- 
creefor  defendants,  and  complainant  appeals. 
A.  W.  Cockrell  ft  Bon  and  Harvlck  ft  C^non. 
for  appeUant  Owen  ft  Smith  and  B.  P.  Axteli; 
for  appellee  Duval  B.  ft  L.  Association.  Owen 
ft  Smith,  for  appellee  W.  B.  Owen.  D.  U. 
Fletcher,  for  appellee  W.  P.  Gifford. 

PEB  CUBIAM.   Decree  affirmed. 

PABKER  et  al.  v.  DUVAL  BUILDING  ft 
LOAN  ASS'N.  (Supreme  Court  of  Florida, 
DiviHion  A.  Jan.  19  1004.)  Appeal  from  Cff 
cuit  Court  Duval  County;  Rhydon  M.  Call. 
Judge.  Bill  by  the  Duval  Building  ft  Loan 
Association  against  Jacob  8.  Parker  and  others. 
DeoPM  for  complainant  and  defendants  appeaL 
A.  W.  Cockrell  ft  Son  and  Harwick  ft  CaJtS! 
for  appellant  Parker.  Owen  ft  Smith,  for  ap- 
OTllant  Owm.  p.  U.  Fletcher,  for  appellant 
Gifford.  Owen  ft  Smith  and  EL  P.  AxtiOL  for 
appdlee.  ^ 

PEB  CURIAM  Decree  affirmed. 

A^^^I^  P^^r  (Supreme  Oonrt  of  Flori- 
da, DivWon  A.  March  2^  1904.)  Error  to 
Circuit  Court,  Manatee  County;  Joseph  B. 
Wall,  Judge.  Action  by  William  a  Patten 
against  Henry  L.  Coe.  Judgment  tor  defend- 
ant and  Dlaintiff  brings  error.  D.  CL  HcMul- 
len,  for  plaintiff  In  error.  Bparkman  &  Carter, 
tor  defendant  in  error. 

PBB  CUBIAM.  The  Judgment  to  affirmed. 

PECK  v.  FLORIDA  TOWN  IMP.  CO 
(SuprCTie  Court  of  Florida.  Oct  13,  1904.) 
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In  Bane.  Error  to  £!Ircnit  Court,  Naasan  Ooan- 
ty;  Rhydon  H.  Call,  Jadge.  Action  by  the 
Florida  Town  Improvement  Company  aealiut 
William  H.  Peek.  Jadgmmt  for  plaintiif,  and 
defendant  brinn  error.  Pope  &  Vopo*  tot  blaln- 
tiff  in  error.  H.  J.  ft  H.  J.  Baker,  for  deiwth 
ant  in  error. 

PER  CURIAM.  Writ  of  NTOr  dismissed  on 
motion  of  counsel  for  defendant  in  error. 

PERRT  et  al.  v.  BUSH.  {Supreme  Court  of 
Florida,  Division  A.  June  30,  1903.)  Error  to 
Circuit  Court,  Columbia  County ;  John  F. 
White,  Jndee.  Action  by  Florida  V.  Bush 
against  J.  W.  Perry  and  others.   Judgment  for 

STaintlff,  and  defendants  bring  error.   T.  B. 
liver,  for  plaintiffs  In  error.   B.  H.  Palmer, 
for  dwendant  in  error. 
PBB  G0BIAM.  The  JndgnieBt  la  affirmed. 

PEARSON  V.  ARCHIBALD  et  al.  (Supreme 
Court  of  Florida.  Aug.  12,  1903.)  Appeal  from 
Circuit  Court,  Duval  County;  Rhydon  M.  Gall, 
Judge.  Bill  by  John  Heed  Pearaon  agalnat 
James  W.  Archibald  and  others.  Decree  for 
defendants,  and  complainant  appeals.  Doggett 
St  Van  Deman  and  Cooper  ft  Cooper,  for  ap- 

Eetlant.   Alex.  W.  Smith,  Wm.  B.  Xoung,  and 
!.  J.  L'Engle,  for  appellees. 
PER  CURIAM.  Appeal  dismiased  by  the 
clerk,  on  pnecipe  of  counsel  for  the  ivpellant, 
nndsr  mla  24  (18  Sooth,  ii). 

PEOPLES'  ids  00.  T.  HAMMATT.  (Su- 

Sreme  Court  of  Florida.  Oct.  14,  19O40  In 
lane.   Appeal  from  Circuit  Court,  Duval  Coun- 
ty; Rhydon  M.  Call,  Judg&   Bill  by  the  Peo- 

Slea'  Ice  Company  against  0.  8.  Hammatt 
odgment  for  defendant,  and  complainant  ap- 
peals. Cbas.  L.  Fildes,  tor  appellant. 

PER  CURIAM.  The  appeal  la  dlniaed  tor 
failure  to  file  briefs. 


PETERSON  V.  PETERSON.  (Supreme 
Court  of  Florida.  Nov.  16,  1904.)  In  Banc. 
Appeal  from  Circuit  Court,  Duval  County; 
Bhydon  M.  Call,  Judge.  Bill  by  Emma  Peter- 
son against  Ashley  K.  Peterson.  Decree  for 
complainant,  and  defendant  appealed.  Jno.  h. 
DoKgett,  for  appellant.  W.  H.  Baker  and  Wm. 
B.  Young,  for  appellee. 

PER  CURIAM.  Appeal  iHamlwiiil  on  itlpa- 
lation  <rf  counsel. 

PLTMPTON  et  al.  v.  FUTOH  et  al.  (Su- 
preme Court  of  Florida,  Division  A.  Jan. 
1904.)  Appeal  from  Circuit  Court,  Columbia 
County;  Bascom  H:  Palmer,  Judge.  Bill  filed 
by  Lula  Futch  and  others  against  M.  L.  Plymp- 
ton  end  another.  Decree  for  complainants,  and 
defendants  appeal.  L.  Harrison  and  M.  M. 
Scarborough,  Jr.,  for  appellants. 

PER  CURIAM.  The  decree  is  affirmed. 


PONS  T.  SCOTTISH  UNION  ft  NATION- 
AL INS.  GO.  (Supreme  Court  of  Florida,  Di- 
vision B.  Hay  24,  1904.)  Error  to  Glreult 
Gourt,  Dnval  County :  Rhydon  M.  Call,  Judge. 
Action  by  Francis  J.  Pons  against  the  Scottish 
Union  ft  National  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiif  brlnga  error. 
John  B.  Hartrldge.  for  plaintiff  in  error.  A.  W. 
Cockrell  ft  Son,  for  duendant  In  error. 

PBB  CURIAM.  The  Judgment  la  affirmed. 

POWELL  V.  HADDOCK  et  aL  (Snpreme 
Coort  of  Florida,  Division  A.  Jan.  19,  1904.) 
Brror  to  Circuit  Court,  Suwannee  County ;  Baa- 
eom  H.  Palmer,  Judge.  Action  by  B.  H.  Had- 
dodi  and  anothw  acaloat  Albert  Powell.  Judg- 


ment for  ctmiplainanta,  and  defendant  brings 
error.  F.  L.  feea,  for  plaintiff  in  error. 
PBB  OUBIAM.  The  jndgmMit  la  affirmed. 

ROBERTSON  et  al.  v.  KNIGHT.  (Supreme 
Court  of  Florida.  Oct  18,  1904.)  In  Bane. 
Appeal  from  Circuit  Court,  Oitrua  County; 
William  S.  Bullock,  Judge.  BiU  by  John  D. 
Robertson  and  another  against  R.  J.  Knight. 
Decree  for  defendant,  and  complainants  ap- 
pealed. William  Hocker,  for  appellanta. 

PER  CURIAM.  Appeal  dlnniaaed  on  motion 
of  counsel  for  the  appellants. 


ROPES  V.  8UTCLIFFE.  (Supreme  Gourt 
of  Florida,  Division  A.  Nov.  17. Appeal 
from  Circuit  Court,  Volusia  County ;  Minor  8. 
Jones,  Judge.  Bill  by  W.  P.  Sutcliffe  against 
E.  B.  Ropes.  There  was  decree  for  the  com- 
plainant, and  the  defendant  appeals.  B.  B. 
R(VMt  fbr  appellant.  I.  A.  Stewart  and  Egford 
Bly,  n>r  appuleft 

WSa  CURIAM.  The  deeiaa  to  affirmed. 

ROTAL  PHOSPHATE  CO.  v.  VAN  NESS. 
(Supreme  Court  of  Florida.  Jan.  9,  1905.)  In 
Banc.  Error  to  Circuit  Court,  Citrus  County; 
William  S.  Bullock,  Judge.  Action  by  the  Boy- 
al  Phosphate  Company  against  Martin  V.  B. 
Van  Ness.  Judgment  for  defendanl^  andplaln- 
titl  brings  error.  W.  W.  Hampton  and  Horajio 
Davis,  for  plaintiff  in  error. 

PER  CURIAM.  The  writ  of  error,  is  dis- 
missed on  praecipe  of  counsel  for  the  plaintiff  In 
error. 

PRIEST  V.  HEAD.  (Supreme  Court  of 
Florida.  July  18,  1904.)  In  Banc  Ai^eal 
from  Circuit  Court,  Marion  County ;  William 
S.  Bullock,  Judge.  Bill  by  F.  H.  Head  against 
G.  C.  Priest  Decree  for  complainant  and  de- 
fendant appeals.  H.  L.  Anderson,  for  appellant. 
Allred  ft  Davis,  for  appellee. 

PER  CUBIAM.  The  appeal  la  diamlsae^ 
on  motion  of  counsel  for  the  appellee. 

RHODES  et  aL  v.  HIC^B  et  al.  (Snpreme 
Court  of  Florida,  Division  B.  March  23, 
1904^  Error  to  Circuit  Court,  Escambia  Coun- 
ty ;  Ludns  J.  Reeves,  Judge.  Action  by  J.  W. 
Rhodes  and  others  against  Will  Hicks  and  an- 
other. Ju^ment  for  plaintiffs,  and  defendants 
bring  error.  Blount  ft  Blount  for  plaintiffs  in 
error.  John  C.  Avery,  for  defendants  in  error. 

PER  CURIAM.  The  Judgment  is  affirmed. 

RICHARDS  et  al.  v.  HOWELL  (Supreme 
Court  of  Florida,  Division  B.  March  23.  1004.) 
Appeal  from  Circuit  Court  Franklin  Oinnty: 
John  W.  Malone,  Judge.  Bill  by  J.  D.  Howell 
against  Samuel  Richards  and  another.  De- 
cree for  complainant,  and  defendants  appeaL 
a  L.  Wilaon,  for  appellanta. 

PBB  CURIAM.  The  decree  Is  affirmed. 

RUSSELL  T.  KIMBALL  (Snpr«ne  Court 
of  Florida,  IMvlslon  B.  Feb.  2,  1904.)  Error 
to  Circuit  Court,  Orange  County ;  Minor  S. 
Jones,  Judge.  Action  by  Annie  L.  Kimball 
against  George  I.  Russell.  Judgment  for  plain- 
tiff and  defendant  brings  arror.  L.  O.  Starttuck, 
for  i^alntiff  in  error.  J.  M.  Cheney,  for  defend- 
ant in  error. 

PBR  CURIAM.  The  judgment  is  affirmed. 

BANFORD  ft  ST.  P.  IL  CO.  t.  'MHOON. 
(Supreme  Court  of  Florida,  Division  A.  June 
16,  1908.)  Brror  to  Ghrcnlt  Court  Oranaa 
Ooun^ ;  Waor  8.  Jonei^  Jndftb  Aetlm  J* 
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A.  Mhoon  asalnn  the  Sanford  fk  St  PeterBbors 
Railroad  Gaitipaiir.  JndnMnt  for  plaintiff,  ua 
defendant  brings  error.  EL  K.  VoKtee,  tot  plain* 
tiff  in  error.  Alex.  St  Glalr-Abrams,  tar  de- 
fendant In  error. 
PER  CUBIAM.  The  indgment  is  affirmed. 


SAVANNAH,  F.  A  W.  RT.  OO.  t.  NANOBL 
(Supreme  Court  of  Florida,  Division  A.  Not. 
17,  1903.)  Brror  to  Circuit  Court  OflMola 
Cotmtr :  Minor  S.  Jones,  Judge.  Action  by 
Nannie  L.  Nance  against  the  Savannah,  Flori<& 
&  Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error,  ^arlt- 
man  A  Carts,  for  plaintiff  in  aiTor.  Beggs  ft 
Palmer,  for  defendant  in  error. 

PBB  CURIAM.  The  Judgment  la  afflnned. 

SAWYER  V.  SAWYER.  (Supreme  Court  of 
Florida^  Division  A.  May  24,  1904.)  Appeal 
from  Circuit  Court,  Monroe  County;  Joseph 
B.  Wall,  Judge.  Bill  filed  by  Bertha  Therese 
Sawyer  against  John  W.  Sawyer.  Decree  for 
defendant,  and  complainant  appeala.  Mae- 
farlane  ft  Olen,  for  appelant  J^raon  B. 
Browne,  for  appellee. 

PER  CURIAM.  The  decree  la  affirmed. 


SEABOARD  AIR  LINE  RY.  CO.  et  al.  v. 
CHITWOOD  et  al-  (Supreme  Court  of  Flori- 
da. June  14,  1904.)  In  Banc.  Appeal  from 
Circuit  Court,  Gadsden  County ;  John  W.  Ma- 
lone,  Judge.  Bill  by  ti.  A.  Ghitwood  and  others 
against  the  Seaboard  Air  Line  Railway  Com- 
pany and  others.  Decree  for  complainants,  and 
defendants  appeal.  Geo.  P.  Raney,  for  appel- 
lants. John  0.  Avery,  for  appellees. 

PER  CURIAM.  The  appeal  is  dismined  on 
motion  of  counsel  for  the  appellants. 


SEABOARD  AIR  LINE  RT.  CO.  et  aL 
V.  HORNB.  (Supreme  Court  of  Florida.  Jan, 
9,  1905.)  In  Banc.  Error  to  Circuit  Court, 
Leon  County;  John  W.  Malone,  Judge.  Ac- 
tion by  Lewis  C.  Horne  against  the  Seaboard 
Air  Une  Railway  Company  and  another.  Judg- 
ment for  plaintiff,  aud  defendants  bring  error. 
Greo.  P.  Raney  and  Fred  T.  Myers,  for  plaintiffs 
in  error.  Alex.  St.  Clalr-Abrama,  for  defend- 
ant in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
praecipe  of  counsel  for  plaintiff  In  error,  on 
compromise. 

SEABOARD  AIR  LINE  RT.  CO.  T.  WEST 
et  al.  (Supreme  Court  of  Florida,  Division 
B.  Nov.  17,  1903.)  Error  to  Circuit  Court, 
Suwannee  County ;  John  F.  White,  Judge.  Ac- 
tion by  John  W.  West  and  another  against 
the  Seaboard  Air  Line  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.   H.  J.  McCall,  for  plaintiff  in  error. 

PER  CURIAM.   The  judgment  is  affirmed. 


SHULER  V.  BROWN.  (Supreme  Court  of 
Florida.  Oct  13.  1904.)  In  Banc.  Error  to 
Circuit  Court,  Liberty  County;  John  W.  Ma- 
lone, Judge.  Action  by  Z.  Browu  againet  J. 
B,  Sbuler.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Price  ft  Blow,  for  plain- 
tiff in  error.  Boozer  ft  Oillen,  for  defendant 
in  eiTOT. 

PER  CURIAM.  Writ  of  error  dismissed  «b 
motion  &f  defendant  In  error. 

SIMMONS  V.  BOSTWICK.  (Supreme  Court 
of  Florida.  March  29,  1904.)  In  Banc.  Error 
to  Circuit  Court,  Duval  County*  Rtiydon  M. 
Gall.  Judge.  Action  by  W.  M.  Boetwick,  Jr^ 


against  H.  H.  Simmons.  Judgmoit  for  plain- 
tiff, and  defendant  bringa  errtw.  B.  P.  Aztell 
and  C.  D.  Rlnehart  lt>r  plaintiff  in  error. 
George  M  Powell,  for  defendant  in  oror. 

PBR  CURIAM.  Writ  of  error  dlsmiaaed  on 
motion  of  counsel  for  the  plaintiff  In  eznir. 


SIMMONS  et  al.  v.  HANNE  BROS.  (Su- 
preme Court  of  Florida.  Marcb  16,  1905.)  In 
Banc  Error  to  Circuit  Court,  Duval  County ; 
Rhydon  M.  CaU,  Judge.  Action  by  William  T. 
Simmons  and  others  against  Hanne  Bros. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Geo.  U.  Walker  and  A.  H.  Ktnc,  for 

Slaintiffs  in  error.  A.  W.  Gockrell  ft  Son*  for 
efendanta  in  error. 

PER  CURIAM.  It  appearing  to  the  court 
that  no  assignment  of  erron  was  presented  to 
the  judge  at  the  time  of  the  preaentatlon  or 
settlement  of  the  bill  of  exoeptiona,  the  writ 
of  error  is  dismissed. 


SMITH  v.  EDWARDS.  (Supreme  Court  of 
Florida,  Division  B.  Nov.  17,  1903J  Appeal 
from  Circuit  Court,  Levy  County;  William  A. 
Hocker,  Judge.  Bill  by  Lewis  Bdwards  against 
C.  B.  Smith.  Decree  for  comj^lnant.  and  de- 
fendant appeals.  Doggett  ft  Van  Dcman  and 
Baker  &  Baker,  tor  appellant  B.  O.  F.  San- 
chea,  for  appellee. 

PBR  CURIAM.  The  decree  ia  afltrmeO. 

SNOWDBN  V.  NBWSOM.  (Supreme  Court 
of  Florida,  Division  B.  May  24,  1904.)  Ap- 
peal from  Circuit  Court,  Marion  Conn^;  W. 
A,  Hocker,  Judge.  Bill  by  W.  V.  Newsora 
againut  E.  L.  Snowden.  Decree  for  complain- 
ant, and  defendant  appeals.  W.  S.  Bullock, 
for  appellant   H.  L.  Anderson,  tor  appeUee. 

PBB  CURIAM.  The  appeal  ia  dlamiaaed  on 
acoonnt  of  defective  certificate. 

BOMERS  V.  JACKSON  et  al.  (Suprcnne 
Court  of  Florida,  Division  A.  March  23,  1904.) 
Appeal  from  Circuit  Court,  Duval  Gountr ; 
Rhydon  M  Call,  Judge.  Bill  by  Garrette  D, 
Jackson  and  another  against  John  Somers. 
Judgment  for  complainant,  and  defendant  ap- 
peals. H.  H.  Buckman,  for  appellant  J.  M. 
Barrs,  for  appellee. 

PBR  CURIAM.  The  appeal  Is  dismissed. 

SOUTHERN  EXPRESS  '  OO.  v.  W  J 
SA?'^.^^  tS9-  JSnpreme  Court  of  Florida. 
Feb.  10,  1904.)  In  Banc.  Error  to  Circuit 
Court  Jackson  Coun^ ; .  Ijucius  J.  Reeves, 
Judge.  Action  by  W.  J.  Daniel  ft  Co.  against 
the_  Southern  Express  Company.   Judpnent  for 

glamtlffB,  and  defendant  brings  error.   John  E 
[artridge,   for   plaintiff   in   error.   BenJ.  S. 
Liddon,  for  defendants  In  error. 
PER  CURIAM.   Judgment  affirmed. 

STANFORD  et  nx.  v.  LOCKLEAR  et  aL 
(Supreme  Court  of  Florida.  Division  B.  July 
14,  1903.)  Appeal  from  Circuit  Court  De  Soto 
County;  Minor  S.  Jones,  Judge.  Bill  by  Car- 
rie Locklear  and  another  aKainst  Oscar  T. 
Stanford  and  wife.  Decree  for  complainants, 
and  defendants  appeaL  Wilson  &  Wilsmi,  for 
appellantSL  C  W.  Btevena,  for  appellees. 

PER  CURIAM.  The  decree  Is  affirmed. 

STATB  ex  rel.  KITTBL  t.  JBNNINQS. 
Governor,  et  al.  (Supreme  Court  of  Simida. 
Feb.  16,  1905.)  Henrv  H.  IngersoU  and  T.  L. 
Clarke,  for  relator.  Geo.  P.  Raney  and  J.  B. 
Whitfield,  Atty.  Qen..  for  the  defendanta. 


Digitized  by 


Flft.) 


lUGMOBANDUU  DECISIONR 


1039 


PBB  CURIAM.  This  b  an  original  pro- 
feeding  of  maadamus.  A  demurrer  was  filed  to 
th«  altwnative  writ  and  was  overraled  April 
28,  IdOB,  on  which  date  an  opinion  was  filed  bj 
Mr.  JusUce  HOCKER.  80  South.  986.  Sub- 
seqnentlr  the  defendants  filed  an  amended 
answer,  to  whidt  relator  demurred.  The  de- 
murrer  to  the  amended  answer  was  overraled 
January  19,  1904  (S7  South.  989),  on  which 
date  an  opinion  was  filed  by  Mr.  Jostlce  HOCK- 
ER. The  relator  failed  to  plead  further,  and 
the  cause  is  dismissed^  on  motion  of  the  At- 
torney General. 

STATE  «x  rel.  PBRRT  et  al.  v.  BOARD  OF 
PILOT  COM'RS,  etc,  OP  PORT  OP  PENSA- 
COLA.  (Supreme  Court  of  Florida.  Sept.  6, 
1903.)   Error  to  Circuit  Court,  Eacambia  Coun- 

2;  Ladoa  J.  Reeves,  Judge.  Proceeding  hy 
e  state,  on  the  nlawin-of  Charles  Perrv  and 
others,  against  the  board  of  pilot  commissioners 
and  port  wardens  of  port  of  Pensacola.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
John  0.  Avery,  for  plaintifb  in  error.  Blount 
&  Blount,  for  defendant  In  error. 

PER  CURIAM.  Writ  of  wror  dismiased  by 
the  detfc,  on  preecipe  of  connsel  for  the  plain- 
tifEs  in  error,  under  role  24  (24  South.  Ix). 


STATE  ex  rel.  STONE  BROS.  v.  PARK- 
HILL,  Judge.  (Supreme  Court  of  Florida. 
April  18,  190fi.)  Original  writ  of  mandamus. 
Alternative  writ  of  mandamus  granted,  and  is- 
sued, on  i>etitlon  of  Stone  Broa.  John  M. 
Oalhonn,  for  relators. 

PER  CURIAM.  DlsmlSMd  on  pnedpa  of 
counsel  for  relators. 

STATE  ei  rel.  WHITFIELD,  Atty.  Gen.,  v, 
MARSH  et  al.  (Supreme  Court  of  Florida, 
Division  B.  March  7,  1005.)  Appeal  from  Cir- 
cuit Court,  Manatee  County ;  Joseph  B.  Wail, 
Judge.  Victor  H.  Knight  (S.  B.  Drumright,  m 
the  brief),  for  appellant. 

PER  CURIAM.  There  being  no  proof  of 
Borice  of  the  appeal  herein,  by  recording  the 
entry  thereof  in  the  chancery  order  boolt  or 
oth«rwise,  and  the  appellee  not  having  ap- 
peared voluntarily,  and  the  court  being  with- 
out jurisdiction  of  the  person  of  the  appellee, 
the  appeal  is  dismissed. 

SULLIVAN  v:  SULLIVAN.  (Supreme  Court 
of  Florida,  Division  A.  Dec  9,  1903.)  Error 
to  Circuit  Conrt,  Escambia  County;  John  W. 
Malone,  Jadce.  Action  by  J.  J.  Sullivan 
against  M.  H.  Sullivan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  John  0.  Avery 
and  John  B.  Jones,  for  plaintiff  hi  error. 
Blount  A  Blount,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  is  affirmed. 


SWAIN  V.  LONDON  ft  L.  FIRE  INS.  CO. 
(Supreme  Court  of  Florida,  Division  B.  Oct,  24, 
1005.)  Appeal  from  Circuit  Court,  Duval  Coun- 
ty :  Rfavdon  M.  Call,  Judge.  Bill  by  Ida  Swain 
and  otners  against  the  London  &  Lancashire 
Fire  Insurance  Company.  Decree  for  defend- 
ants, and  complainants  appealed.  A.  H.  King, 
tor  appellants.  A.  W.  Coclcrell  ft  Son,  for  ap- 
pellee. 

PER  CURIAM*  Decree  aflkmed. 


TBAPANEZ  V.  HANKS  et  al.  (Supreme 
Court  of  Florida,  Division  B.  March  23,  1904.) 
AppMl  trom  the  Circuit  Court,  Hillsborough 
County ;  Minor  S.  Jones,  Judge.  Bill  by  Cecilio 
Traponei  against  W.  I*  Hanks  and  another. 
Deoea  for  defendantit  and  complainant  ap- 


peals. C.  a  Whitaker  and  Macfarlane  ft 
Raney,  for  appellant  John  P.  Wall,  for  ap- 
pellees.   

PER  CURIAM.  The  decree  is  affirmed. 

TAYLOR  et  al.  v.  GULF  NAVAL  STORES 
CO.  (Supreme  Court  of  Florida.  July  6, 1904.) 
In  Banc  Appeal  &om  Circuit  Court,  Lake 
Countv;  Minor  S.  Jones,  Judge.  Bill  by  the 
Gulf  Naval  Storea  Ocnnpany  against  Lewis  L. 
Taylor  and  others.  Decree  for  complainant, 
and  defendants  appeal.  R.  L.  Anderson,  for  ap- 
pellants. Macfarlane  A  Glen,  for  appellee. 

PER  CURIAM.  The  decree  Is  affirmed. 

THALHEIM  v.  CAMP  PHOSPHATE  CO. 
(Supreme  Court  of  Florida.  Feb.  8,  1905.) 
Appeal  from  Circuit  Court,  Marion  County ; 
William  S.  Bullock.  Judge.  Bill  by  the  Camp 
Phosphate  Company  apunst  Carl  Thalheim. 
Decree  for  complainant,  and  defendant  appeals. 
John  G.  Reardon,  for  appellant.  R.  L.  Ander- 
son, for  appellee. 

PER  CURIAM.  Dismissed  by  the  clerk,  on 
praecipe  of  oonnsel  for  the  appellant,  under  au- 
thority of  role  24  (18  South.  Iz). 

THOMAS  et  at.  v.  JENNINGS,  Governor. 
(Supreme  Court  of  Florida.  Oct.  13,  1903.) 
In  Banc  Error  to  Circuit  Court,  Hillsborouga 
County;  J.  B.  Wall,  Judge.  Actiwi  by  Wil- 
liam S.  Joinings,  as  Governor,  against  J. 
M.  Thomas  and  others.  Judgment  tor  plain- 
tiff, and  defttidants  bring  error.  Thomas  Palm- 
er, for  plaintiffs  in  error.  PbUUps  &  Phillips. 
tor  defendant  in  emnr. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  <^  oounael  tor  the  defendant  in  error. 

TOVra  OP  WEST  PALM  BEACH  v.  HULL. 
(Supreme  Court  of  Florida,  Division  A.  Dec  1, 
1903.)  Error  to  Circuit  Court,  Dade  County; 
Minor  B.  Jones,  Judge.  Action  by  William  N. 
Hull  against  the  town  of  West  Palm  Beach. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Geo.  M.  Robbins,  for  plaintiff  in  error. 
Alex  St.  Clair-Abrama,  for  defendant  in  error. 

PER  CURIAM.  The  judgmoit  la  affirmed. 

UNION  NAVAL  STORES  CO.  v.  SEA- 
BOARD AIR  LINE  RY.  CO.  (Supreme  Court 
of  Florida,  Division  A.  Jan.  26,  1904.)  Error 
to  Circuit  Court,  Escambia  County ;  Ludus  J. 
Reeves,  Judge.  Action  by  the  Seaboard  Air 
Line  Railway  Company  against  the  Union 
Naval  Storea  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  John  Baiean, 
for  plaintiff  in  error.  Pasco  ft  Shine  and  Hen- 
derson A  Henderson,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  la  affirmed. 

VARNUM  V.  VARNUM.  (Supreme  Court  of 
Florida.  May  17,  1904.)  In  Baoc  Appeal 
from  Circuit  Court,  Duval  County ;  Rhydtni  M. 
Call,  Judge.  Bill  by  Elisabeth  E.  Vamum 
against  Henry  Vamum.  Decree  for  complain- 
ant, and  defendant  appeala.  B.  P.  Axtdl,  for 
appellant 

PER  CURIAM,  The  appeal  Is  dismissed  on 
motion  of  counsd  for  the  appellant 

VENABLE  CONST.  00.  v.  LEITNER. 
(Supreme  Conrt  of  Florida,  Division  A.  Feb. 
13,  1904.)  Error  to  Circuit  Court  Monroe 
County:  Joseph  B.  Wall,  Judge.  Action  by 
C.  K.  Lettner  against  the  Venable  Construc- 
tion Company.  Judgment  for  plalntllf,  and  de- 
fendant brings  error.  Jefferson  B.  Browne,  for 
plaintiff  In  error. 

PER  CURIAM.  TtM  judgment  ia  affirmed. 
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(Fla, 


VIETOB  et  at  r.  BENEDICT  et  al.  (Su- 
preme Oonrt  of  Florida.  Nov.  1,  1004.)  In 
Banc.  Appeal  from  Circait  Court,  Orang« 
Couoty :  Minor  S.  Jone*.  Jndge.  Bill  by  George 
F,  Vietor  and  others  against  Henry  Benedict 
and  another.  Decree  for  defendants,  and  com- 
plainants appeal.  L.  O.  Starbuck,  for  appel- 
lanta.  Massey  &  Warlow,  for  appellees. 

PBB  CITBIAM.  The  decree  la  afflnned. 


VISBR  T.  BOBSCH,  Tax  Collector.  (Bn- 

?reme  Court  of  Florida,  Division  A.  March  23, 
WM.)  Appeal  from  Circuit  Court,  Manatee 
County  ;  Joseph  B,  Wall.  Judge.  Bill  by  James 
H.  Viser  azauist  Alexander  C.  Roesch,  as  tax 
collector  of  Manatee  coonty.  Decree  for  defend- 
ant, and  complainant  appeals.  S.  7.  Finl^ 
and  Jamee  H.  Tiser,  for  appeUant  O.  0. 
WUtaker,  tbr  appellee. 
PBB  CUBIAM.  The  decree  Is  affirmed. 


WILLIAMS  et  al.  ▼.  BATBB  et  al.  (Su- 
preme Court  of  Florida,  Division  B.  Dec.  1, 
19080  Error  to  Circuit  Court.  Alachua  Coun- 
ty ;  William  A.  Hooker,  Judge.  Action  by  Ferdi- 
nand Bayer  and  another  against  F.  E.  Williams 
and  another.  Judgmcait  for  plaintiffs,  and  de- 
fendants bring  error.  Jackson  A  Thomas,  for 
plaintifttt  la  emu. 

PBB  CURIAM.  The  judgment  is  afflnned. 


WILLIAMS  V.  STATE.  (Supreme  Court  of 
Florida.  Dec.  8,  1903.)  In  Banc.  Error  to 
Circuit  Court,  JadcsMi  County ;  Lucius  J. 
Beeves,  Judge.  Criminal  action  u;aitiBt  John 
H.  Williams.  Judgment  of  conviction,  and  de- 
fendant brings  error.  Edwin  R.  Blow,  for 
plaintiff  in  error.  The  Attorney  OeiwaL  for 
the  State. 

PBB  CURIAM.  Writ  of  enm  dismissed,  on 
motion  of  counsel  for  the  statsw 


WILLIAMS  et  al.  t.  THOMPSON.  (Su- 
preme Court  of  Florida.  Nov.  1,  19040  In 
Banc.  Bill  by  R.  L  Thompson  ai^lnst  Henry 
Williams  and  another.  Decree  for  complainant. 


and  d^endants  appeal.  Ctalg  PMUlfs,  for  ap- 

pellanta. 

PBB  CURIAM.  The  decree  is  affirmed. 


WILSON  et  al.  v.  KNIGHT  et  al.  (Su- 

freme  Court  of  Florida,  Division  A.  March  23, 
904.)  Brror  to  Circuit  Court,  Columbia  Coun- 
ty;  B.  J.  Tann.  Referee.  Action  by  M.  M. 
Knight  and  others  against  Hugh  A.  Wilson  and 
another.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  A.  X  Henir  and  T.  B. 
Oliver,  for  plaintiffs  in  error.  B.  H.  Palmer, 
for  defendants  In  error. 
PBB  CURIAM.  The  Judgment  Is  affirmed. 


WORLBT  et  al.  v.  TUTTLB.  (Supreme 
Court  of  Florida.  May  17,  1904 J  In  Banc. 
Appeal  from  Circuit  Court,  Dade  County ;  Mi- 
nor B.  Jones,  Judge.  Bill  by  Henry  E.  Tuttle 
against  Mary  K.  Worley  and  George  A.  Worley, 
her  husband.  Decree  for  complainant,  and  de- 
fendants appeal.  Worley  &  Bermour,  for  ap- 
pellants. Geo.  M.  Robblmi  and  Pattersoa  dc  Er- 
win,  tot  appellee. 

PBB  CUBIAM.  The  appeal  Is  diamlned  on 
motion  ot  counsel  for  the  apps'iee. 


WYNN  T.  MILTON.  (Supreme  Court  of 
Florida,  Division  A.  Jan.  26,  1904.)  Brror  to 
Circuit  Court,  Jackson  Countr ;  Evelyn  C  Max- 
well, Judge.  Action  by  W.  H.  Milton  against 
W.  B.  Wynn.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  J.  C.  McKinnon,  for 
plaintiff  In  errw. 

PBB  OURIABL  The  Judgment  Is  affirmed. 


ZAPF  V.  SINBATH.  (Supreme  Court  of 
Florida.  March  8,  1904.)  In  Banc.  Error  to 
Circuit  Court,  Duval  County.  Action  by  Frank 
Sineath,  by  J.  W.  Sineath,  his  next  friend, 
against  Joseph  Zapt.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Hartridge  &  Mac- 
Donald,  for  plaintiff  In  error.  D.  U.  Fletcher 
and  W.  J.  Bryan,  fear  defendant  in  error. 

PER  CURIAM.  Writ  of  error  gnashed  en 
motion  of  counsel  tax  til*  dafendiint  in  «ror. 
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ABANDONMENT. 

Of  appeal  or  writ  of  eitor,  see  "Appeal  and 
Of  hotncatead,  see  "Homestead,**  i  4. 

ABATEMENT. 

Of  legacT,  see  "Wills,"  S  8. 
Of  naisancei  see  "Nuisance,"  I  1. 
neaa  In  abatement,  eee  'Tleadbs,"  I  8. 

ABATEMENT  AND  REVIVAL 

Abatement  of  action  to  remove  curator  of  In- 
terdict, see  "Insane  FenonB"  S  !■ 

Pleas  in  abatement,  see  "Criminal  Law,"  |  6; 
"Pleading,"  I  & 

Ri(^t  of  action  by  or  against  personal  repre- 
sentatlTe,  see  **Bzecntor8  and  Administra- 
tors," I  e. 

I  1.  TrABsfar  or  dervlstloB  of  title, 
richt,  intenett  m  UaMUty. 

Where  a  sberifl  has  levied  on  persMialtr  nn- 
an  attachment,  attacking  a  sale  for  fraod, 
and  r^evin  is  brought  by  the  T«idee,  and 

f tending  replevin  the  sheriff  dies,  his  successor 
D  office  la  the  proper  party  to  continue  such 
litigatioo.— Mugge  t,  Jackson  (Fla.)  167. 

i  2>  Death  of  pertr  sad  nriral  ae- 

tion. 

Where  a  cause  is  peoding  on  error,  and  is 
■obmitted  on  briefs,  and  onu  argument  is  ask- 
ed for,  that  one  of  the  parties  dies  after  snb- 
inlssion  on  Mefs  does  not,  under  Supreme 
Coart  practice  1895,  mle  17  (18  South.  tIU). 
render  a  TevWal  of  the  cause  neceasary.— - 
Mugge  T.  Jackson  (Fla.)  Ifi7. 

I  8.  Waiver  of  cronmds  af  abatement 
and  tine  and  manner  of  pleading; 
in  ceneraL 

'Under  a  practice  permitting  defendant  to 
plead  as  many  matters  of  law  or  fact  as  be 
may  deem  necessary,  It  Is  not  permitted  to 
plead  to  the  Jnrisdiction  and  to  the  merits. — 
Putnam  Lumber  Co.  v.  Kllis-Toung  Co.  (Fla.) 
193.  198;  EUlis- Young  Go.  t.  Putnam  Lumber 
Id. ;  Same  t.  East  Coast  Lumber  Co.  (Fla.) 

*A  plea  to  die  nrarlts,  filed  simnltaneously  witb 
a  plea  to  the  jurisdiction,  waives  the  latter 
plea. — Putnam  Lumber  Co.  Hllis-Toung  Co. 
(FlB.)  198,  198;  EUis-Tonng  Co.  t.  Putnam 
Lumber  Co..  Id. ;  Same  t.  E^t  Coast  Lumber 
Co.  (Via.)  196. 


See 


ABDUCTION. 

'Sedoctloa" 

ABSENCE. 


Of  debtor  aa  ground  for  attachment,  see  "At 
tachment,"  |  1. 


8980^-68 


ABUTTING  OWNERS. 

As  employers,  see  "Master  and  Servant,"  |  12. 
Blghta  In  streets  in  cltie%  see  "Municipal  Oor- 
poratioiiB,"  {  a 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  1 1. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  1 1. 
Cause  of  personal  injnries,  see  ''Negligeuce," 

ACCOMPLICES. 

Testimony,  am  "Criminal  law,"  |  14 

*  ACCOUNT. 

Accounting  between  partners,  tee  "Partnership." 
S  8. 

Accounting  by  mor^gee,  see  "Mcutgages,"  |  8. 
Multifariousness  of  Dili  for  accounting,  see 

"Equity."  8  8. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 

see  "Criminal  Law."  S  12. 
Operation  and  effect  of  admlssiona  aa  ground  of 

estoppel,  see  "Estoppel,"  S  2. 
Sufficiency  to  constitute  color  of  title,  see  "Ad- 
verse Possession,"  §  1. 
To  transfer  or  incumbrance  of  homestead,  see 

"Homestead,"  J  2. 
Validity  of  as  affected  bv  expiration  of  office  ot 
notary,  see  "Xotariee.'' 

I  1.   Taklnc  and  eertifleate. 

A  certificate  of  a  wife's  acknowledgment 
of  the  mortgage  held  to  sufficiently  disclose 
that  her  separate  examination  occurred  on  the 
day  of  her  acknowledgment. — ^ndlio  v.  Dow- 
dell  (Ala.)  279. 

A  notary's  certificate  to  a  mortgage  held 
to  sufficiently  certify  that  the  mortgagor's 
wife  personally  appeared  before  the  officer 
and  acknowledged  the  instrument. — Sandlin  v. 
Dowdell  (Ala.)  279. 

I  2.    Pleading  and  evldonee. 

*Parol  evidence  is  admissible  to  prove  the 
falsity  of  a  certificate  of  acknowledgment. — 
Chattanooga  Nat  Building  &  Loan  Ass'a  v. 
Vanght  (Ala.)  216. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Constitutional    guaranties    of    remedies,  see 

"Constitutional  Law,"  |  10. 
Election  of  renusdy,  see  "Blection  of  Beme- 

dies." 

Jurisdiction  of  courts,  see  "Oonzta." 
•  Point  annotatad.  syllabu. 
OOU) 
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limitation  by  statutes,  we  **LlmItatioii  of  Ao- 

tlong." 

Pendency  of  action,  see  "Lis  Pendens." 
Restraining  action  at  law,  see  "Inj  unction," 
«  1,  2. 

Set-ofl,  see  "Set-Off  and  Gonnterclaim." 
SnrriTal,  ne  "Abatement  and  Rerinl,"  |  2. 
ActlonM  betwaen  portlef  4n  porHcuior  rrioHona. 
See  "Attorney  and  Client,"  {  2;  "Uastw  and 

Servant,"  §|  3-11. 
Co-tenants,  see  "Partition,"  I  1. 
Parties  to  mortgage,  see  "Cliattel  Mortgagee," 

i  2. 

Partners,  see  "Partnership,"  U  1,  8. 

Jetton*  bu  or  ofloltut  particular  cHasaea  of 

See  "Building  and  Loan  Aasodations":  "Car- 
riers," a  1-9 ;  -Corporations,"  M  6,  7 ;  "Ei- 
ecntors  and  Administratora,"  j  6:  "Husband 
and  Wife."  {  3;  "Infante,"  {  3;  '^Master  and 
BerraDt."  {  12:  "BaUroada,"  H  5,  9,  10; 
•'States,"  S  S;  "Street  Railroads,^'  I  2. 

Bailee,  see  "Bailment." 

Foreini  corporations,  aee  "Oorporattons,**  |  & 

Stocldioldera,  see  "Corporations,"  S  3. 

Taxpayers,  see  "Municipal  Corporations,"  {  8: 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," f  1. 

TniBtees,  aee  "Tlmrts,"  {  2. 

Particular  ooui  e»  or  crrourtds  nf  action. 

See  "Assault  and  Battery,"  S  1;  "Bills  and 

Notes,"  i  2;  "Bonds."  9  1;  "Death,"  S  1; 

"False  Imprisonment, '  8  1;  "Forcible  Entry 

and  Detainer,"  S  1;  "Fraud,"  {  1;  "Insoz^ 

ance,"  i  0:  ^'Negligence,"  {  3;  "TVeapasa"; 

"Trover  and  Converaion,"  S  \, 
Assault  on  passenger,  aee  "Carriers,"  {  6. 
Breach  of  contract,  see  "Contracts,"  H  1,  B; 

"Sales,"  §  7. 
Breach  of  contract  for  carriage  of  passenger, 

see  "Carriers,"  8  5. 
foeach  of  covenant,  see  "Covenants,"  i  3. 
Breach  of  warranty,  see  "Sales,"  S  7. 
Delay  in  delivery  or  failure  to  deliver  telegram. 

Bee  "Telegraphs  and  Telephones,"  §  1. 
Diversion  of  water  conrsei  see  "Waters  and 

Water  Courses."  %  1. 
Xljection  of  passenger,  see  "Carriers,"  S  8. 
Failnre  of  delivery  of  goods,  see  "Carriers," 

fi  2. 

Flowage,  see  "Waters  and  Water  Courses," 
S  3. 

Injuries  from  electricity,  see  "Electricity." 

Injuries  to  animals  caused  by  ojwratioQ  of 
railroad,  see  "Railroads,"  {  10. 

Injuries  to  live  stock  in  transportatimi,  see 
'^Carriers."  S  4. 

Loss  of  baggage  by  carrier,  see  "Carriers",  |  9. 

Loss  of  goods  by  carrier,  see  "Carriers,"  i  1. 

Personal  injuries,  aee  "Animals";  "Carriers,"  { 
6;  "Master  and  Servant,"  SS  3-11;  "Rail- 
roads," 8S  5.  6,  8.  8;  "Street  Railroads."  §  2. 

Pollution  of  water  coarse,  see  "Waters  and 
Water  Courses,"  {  1. 

Premium  note,  see  "Insurance,"  |  8. 

Price  of  goods,  see  "Sales,"  S  6. 

Services,  see  "Master  and  Servant,"  (  2. 

Slander  of  title,  see  "Libel  and  Slander,"  {  2. 

Subscription  to  corporate  stock,  see  "Corpora- 
tions,^' {  2. 

Warehouse  receipt,  see  "Warehousemen." 

Wrongful  attachment,  see  "Attachment,"  f  S. 

Wrongful  death  caused  by  operation  al  rail- 
road, see  "Railroads,"  ii  7,  9. 

Wrongful  death  caused  by  servant,  see  "Mas- 
ter and  Servant,"  S  12. 

Wrongful  death  of  passenger,  see  **Carriers," 
§S  ti,  7. 

Wrongful  death  of  servant,  see  "Master  and 
Servant,"  $S  8^  9,  IL 


PorttcuZar/ormf  action. 

See  "Detinue";  "Ejectment";  "Real  Actions": 
"Replevin":  "TreqMaa,"  |  2;  "^borer  and 
Conversion." 

Jactitation,  aee  "Libel  and  Blander,"  i  2. 

Parttoulor/omu  of  $peeUU  reU^/l 

See  "Divorce";  "Injunction";  "Partition,"  f  1; 

"Quieting  Title" ;  "Specific  Performance.*' 
Alimony,  see  "Husband  and  Wife,"  |  6. 
Cancellation  of  written  instrument,  see  '*Can- 

cellation  of  Instruments." 
Construction  of  will,  see  '*WillB,"  {  2. 
Contest  of  election,  see  "Elections,"  f  6L 
Determination  of  adverse  daims  to  real  prop- 
erty, see  "Quieting  Title." 
Enforcement  or  foreclosure  Of  lien,  see  **Me- 

chanics'  Liens,"  I  S. 
Establishment  and  enforcement  of  charity,  see 

"Charities,"  S  1. 
Establishment  and  enforcement  of  trust,  see 

"TruBta,"  i  2. 
ESstablishment  of  boundaries,  see  "Boundaries," 

8  1. 

Foreclosure  of  mortgage,  see  "Mortgages,"  fl  T. 
Partnership  accounting,  see  "ParCneiaoip/*  |  3. 
Redemption  tnm,  execution  sale,  aee  "Bxecn- 
tion,"  i  8. 

Redemption  from  vendor's  lien,  see  *Tendor  and 
Purchaser,"  {  2. 

Refwmatimi  of  written  instrument,  see  "Bef- 
ormation  of  Instromenta." 

Removal  of  cloud  on  title,  see  "Quieting  Titie." 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  «  6. 

Setting  aalde  fraudulent  conveyance,  see  "Fraud- 
ulent Oonveyancea,"  I  8. 

Trial  of  tax  titie,  aee  'taxation."  S  6. 

Forffoular  proosedinga  in  oetton*. 

See  "Appearance";  "Continuance";  "Costs"; 
"Damage!" :  "Depositions";  "Dlsmiasal  and 
NonsuTP';  **BTldence";  •'Drecution";  "Judg- 
ment"; "Judicial  Sales";  "Jury";  "limita- 
tion of  Actions";  "Parties":  "Pleading"; 
"Process":  "Reference";  •"Stipulationa"; 
"Trial";  ''Venue." 

Verdict,  see  "Trial,"  §  11. 

Particular  remedies  In  or  incident  to  octlona. 

See  "Attachment";  "Deposits  in  Court";  "Dis- 
covery"; "Garnishment";  "Injunction";  "Re- 
ceivers";    "Sequestration'';  "Snperaedeaa"; 

"Tender." 

Proceedings  in  exercise  of  gpeckUjurisdicOoTu- 

Courts  of  limited  jurisdiction  in  mnolf  eee 

"Courts."  §  4.  — . 
Criminal  proeecntions,  see  *K^iminal  Iaw.** 

Suits  in  equity,  see  "Equity." 

iZevteur  q^prooeedtn^s. 

See  "Appeal  and  Error":  "Certiorari"; 
ngticma.  Bill  of;  "Judgment,"  |  8; 


"New 


i  1.   Xatiire  and  fona. 

A  complaint  for  death  through  the  negli- 
gence of  defendant's  servant  \M  to  state  a 
cause  of  action  in  case  and  not  in  trespass. — 
Lookout  Mountain  Iron  Co.  t.  Lea  (Ala.)  1017. 

In  an  action  for  breach  of  a  lumber  contract, 
a  plea  on  equitable  grounds  held  bad  in  that  it 
does  not  appear  that  the  defense  could  not  be 
made  at  law  as  weU  as  in  equity. — PoLsacola 
Lumber  Go.  T.  Sntberland-Innes  Co.  (Fla.)  789. 

*PIeaB  on  equitable  grotmds  in  actions  at  law 
are  never  admissible  when  they  raise  issues  with 
which  the  court  on  its  common-law  aide  is  com- 

g;tent  to  deal. — ^P»iaacola  Lumber  Co.  it 
utherland-Innes  Co.  (FlaO  788l 
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I  a.  Jolxder.    ■pUttlac,  eouolldrntloB* 

mmA  Mversnee. 

*An  action  for  deceit  in  the  Bale  of  gooda 
and  an  action  for  breach  of  contract  in  the 
sate  thereof  cannot  be  joinecL— Bonumo  t. 
Brooln  (Ala.)  218. 

'Where  all  of  the  counts  in  a  complaint  stated 
eansee  of  action  <m  contract,  the  ctHnpIalnt 
was  not  demurrable  for  miBjolnder  of  causes  of 
action. — ^Armour  Pacldng  Co.  of  Tioalsiana  T. 
Vietch-Yonng  Frodnce  Oo.  (Ala.)  680. 

ACTION  ON  THE  CASL 

See  *7taspa8B,"  {  2. 

Enforcement  of  liability  of  bank  hj,  see  "Banks 

and  Banking,"  9  !• 
Nature  of  action  aa  aetiim  Ml  tlie  case  or  in 

ttemtaM^  tee  "Actlim,'*  1 1. 

ADEQUATE  REMEDY  AT  UW. 

ESect  on  Jnrlsdlctlon  of  eqaitr.  see  "nqnttr," 
S  1;  "InjnncUon,"  S  1. 

Bffect  on  rii^t  to  enjoin  distnr bancs  of  ease- 
ment. Me  '^lasements,"  i  2. 

BHtect  on  rifht  to  mandamus  of  another  ade- 
qnate  l^al  remedy,  see  "Mandamus,"  |  1. 

ADJOINING  LANDOWNERS. 

See  "Boondaries." 

ADJOURNMENT. 

Of  tenni  of  court,  sm  "Cioniti,"  |  SL 

ADJUDICATION. 

Of  coortB  In  general,  see  "Oonrts,"  1  2. 
Operation  and  effect  of  fonner  adindKatUm,  see 
^'Judgment,"  S  6. 

ADMINISTRATION. 

Of  estate  of  decedent,  we  "Bxeeaton  and  Ad- 
ministrators." 


ADMIRALTY. 


See  "Shipping.'* 

ADMISSIONS. 

As  evidence  In  criminal  prosecutions,  see  "Orlm- 

inal  Law,"  {  12. 
To  prevent  continuance  of  criminal  prosecution, 

see  "Criminal  Iaw,"  |  1& 

ADVANCEMENTS. 

Adjustment  of  questions  relating  to  in  parti- 
tion proceedings,  see  "Paztltloi,''  |  1. 

ADVANCES. 

B^|^^Umd|bM^to  tenant,  see  "Landlord  and 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titles** 

ADVERSE  POSSESSION. 

See  "Lbnitatlon  of  Actions." 

Acqufrement  of  easement  by  prescription,  see 

"Basements,"  J  1. 
Ri^ht^  b^mtB  to  acqtilre  title  by,  see  "In- 


reon 

Ck>de  1896,  S  relative  to  notice  of  ad- 

verse claim,  A»d  not  anplicabie  to  a  party  who 
enters  under  a  liona  noe  claim  of  purchase. — 
Brannan  v.  Henry  (Ala.)  92. 

•Where  a  deed  Is  offered  in  evidence  to  show 
color  of  title,  it  la  not  necessair  that  its  exe- 
cution b«  proved. — ^Brannan  v.  Henry  (AlaJ  82. 

*Tax  deed,  though  void,  keld  admlssiUe  to 
show  color  of  title.— Brannan  t.  Hour  (Ala.) 

92. 

In  ejectment,  evidence  as  to  defendant's  pur- 
chase of  the  land  and  entry  into  possession  held 
competent  on  the  issue  of  the  btaa.  Bdes  of  his 
claim,  and  his  exemption  from  filing  the  notice 
required  by  Code  1896,  §  1541.— Brannan  v, 
Henry  (Ala.)  92. 

*A  defectivelT  acknowledged  deed,  signed  by 
marlc,  held  color  of  title. — ^Davls  r.  Arnold 
(Ala.)  141. 

*Where  the  possession  of  plaintiffs  rrantor 
and  the  succeeding  possession  of  plaintiff 
amount  together  to  10  years,  no  suraequent 
adverse  possession  under  color  of  title  for  a 
less  period  than  10  years  will  devest  plaintiff's 
title.— Can^tbell  v.  Bates  (Ala.)  144. 

*Glsim  of  ownership  by  one  in  possession 
of  lands  is  an  ingredient  of  adverse  possession. 
—Henry  v.  Brown  (Ala.)  826. 

*lt  is  an  indispensable  element  of  adverse 
possenion  that  it  must  be  continuous. — Henry 
T.  Brown  (Ala.)  S26. 

Where  a  vendor  conveys  two  separate  and 
distinct  tracts  of  land,  to  only  one  of  which 
he  has  title,  an  entry  upon  and  occupation  of 
that  tract  by  the  grantee  vrill  not,  without 
more,  operate  as  a  disseisin  of  the  owner  ot 
the  other  trac^  so  as  to  constitute  an  adverse 
goaaMB^  by  aoidi  grantee. — ^Heniy  t.  Brown 

If  it  appears  from  an  Instrument  ttiat  It 
was  the  intention  of  the  grantors  to  transfer 
lands  described  to  the  grantees  in  division  of 
an  estate,  it  is  sufficient  to  constitute  color  of 
title  in  the  grantees  to  support  an  adverse 
possession,  although  it  may  lack  apt  words 
of  conveyance,  technically  speaking;  nor  Is  it 
necessary  that  the  grantors  should  liave  had 
tltie.— Henry  v.  Brown  (Ala.)  326. 

*In  ejectment  held  that  there  was  no  presump- 
tion of  title  in  defendant  as  against  evidence 
showing  acgnisition  by  defendant  and  continued 
possession  in  subordination  to  plaintiffs  fee. 
— Kennedy  t.  Bain^  (Ala.)  818. 

•  *Where  land  adversely  held  is  sold  by  the 
Aeriff  by  name  and  by  metes  and  bounds, 
the  tract  passes  to  the  adjudicatee  by  a  titie 
the  defects  of  which,  if  any  there  be,  are 
cured  by  prescription  of  10  years,  where  the 
adjudicatee  continaea  in  possession  in  good 
faith.— Booksh  T.  New  Ib»ia  9ugar  Oo.  (La.) 
545. 

t  2.    Operation  and  effect. 

'Adverse  possession  under  a  deed  Is  not  lim- 
ited to  the  land  actnally  possessed,  but  extends 
to  the  entirb  tract  described  in  the  deed.— 
OampbeU  v.  Bates  (Ala.)  144. 

S  S*  Pleadlns»  wldenea,  trial*  and  re- 
Tlew. 

On  the  issue  of  the  sufficiency  of  plaintiff's 
adverse  possession  to  vest  title  in  him,  wheth- 
er ^alntlff,  in  leaving  the  land,  did  so  without 
intention  of  returning,  held,  under  the  evi- 
dence, a  question  for  the  jury. — Campbell  v. 
Bates  (Ala.)  144. 

*In  ejectment,  question  of  8ufflci«i<7  of  de- 
fendant s  possession  under  color  of  titfs  to  eu- 


•  Folnt  araottttad.  Bm  >i-llabms. 
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title  him  to  recover  held  for  the  Jorr.— Ounp- 
beU  T.  Bates  (Ala.)  144. 

In  mit  tor  partition,  plea  of  adverse  poBsea- 
aion,  failing  to  show  onater  of  co-tenant  or  tliat 
respondent  B  possession  was  exclusive,  Tield  in- 
sufficient.— Jordan  r.  Jordan  (Ala.)  992. 

ADVERTISEMENT. 

Offldal  newBpapers,  see  "Newspapers." 

AFFIDAVITS. 

See  "Depositions." 

For  publication  of  notice,  see  "Nevspapai.** 

In  particular  ■proceediriQe. 

Criminal  prosecutions,  see  "Criminal  Law,"  S  5. 
For  new  trial,  see  "New  Trial,"  S  2. 
Bastardy  proceediofrs,  see  "Bastards,"  {  1. 
Prosecution  for  aniawfully  aasumtiw  to  act  as 

insurance  agent,  see  "Insurance,"  1 1. 
Tftrification  of  pleading,  see  "Bguity,"  i  S; 

**Ple«ding,"  I  ^. 

AFTER-ACQUIRED  TITLE 

Bitivpd  to  tmart,  ne  ''Bsb^pel,''  |  1. 

AGENCY. 

See  "Prindpal  and  Agent" 

AGREEMENT. 

Set  ^'Oontractc" 

AGRICULTURE. 

Where  a  bale  of  cotton  in  controrersr  was 
raised  by  def«ident  and  K.  under  a  cropping 
contract  witiiln  Code  1696^  I  2712;  defendant 
had  a  lien  for  his  ihare  which  was  superior 
to  that  of  a  chattel  mortgage  on  the  crops  exe- 
cuted b7  K.,  as  provided  ^  sections  27<^  2712. 
—Amos  T.  Garvin  (Ala.)  990. 

Where  a  cropper  had  a  lien  on  certain  cotton 
in  his  possession,  evidence  held  insnfflcient  to 
eBtablicin  that  he  was  bound  to  sell  the  cotton  to 
phdntiflE,  BO  ai  to  preclude  him  as  against  plain- 
tiff from  enforcing  such  Hen.— Amos  t.  Garvin 
(Ala.)  890. 

ALIBL 

As  gnastlon  for  Jnrr.  see  "Criminal  Law."  i  24. 
Instmetions  as  to,  see  "GrimiDal  Law,"  f  26. 

ALIMONY. 

See  "Husband  and  Wife,"  {  5. 

ALLOWANCE. 

To  snrrlrlng  wife,  husband,  or  diildren  of  de- 
cedent, see  "Executors  and  Admlnlstratm." 
S  3. 


Of 


ALTERATION. 

hical  or  political  dlvislonsL 
tlorn^"  i  1. 


•Mu- 


ALTERATIDN  OF  INSTRUMENTS. 

See  "Reformation  of  InBtrnmentB.** 

Ground  for  cancellation,  see  'XlattCsllatloil  of 

Instnunents,"  8  !• 
Qround  for  injuiicti(Hi,  aea  "Injunction,"  S  1. 


*InterlineationB  and  erasures  in  a  deed  held 
sufficiently  explained  to  permit  the  Introduction 
of  the  deed  In  erldenee.— Bantlegr  t.  Stata  (AJa.) 

649.  «w  V  / 

ALTERNATIVE  ALLEGATIONS. 

See  **IndlctiDent  and  Inftmnatlon."  |  2. 

ALTERNATIVE  WRIT. 

Bee  "Mandamns,"  |  & 

AMENDMENT. 

Of  bnia  In  l^alature,  see  "Statutes."  IS  1.  2. 
Of  constitution,  see  "Constitutional  Law.'*  {  1. 
Review  of  discretion  of  trial  court,  see  "Apiieal 
and  Elrror,"  {  16. 

Of  partteulcar  legal  prooeedtngt. 

See  "Process,"  i  1. 

As  to  p&rdes,  see  "Parties,"  {  1. 

Complaint  in  criminal  proseontlon,  see  "Crim- 
inal Law,"  t  5. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  H  7,  8,  13-22. 

Pleading,  see  '^BQuity,"  U  3. -6;  '*Pleadins,»  f  6. 

Sheriff's  retnm  aa  to  veniremen,  see  '^Jnry," 
«  8. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amoont,  see 
f  2;  "Oonrta,"  <  8. 


"Appeal  and  Brror," 


ANIMALS. 

Assessment  of  damages  for  injuries  to  cattle. 

see  "Damages,"  }  6. 

Carriage  of  live  ttodk,  see  "Carriers,"  f  4. 

Excessive  damages  for  injuries  sustained  hj  be- 
ing bitten  by  dog,  see  "Damages,"  f  4. 

Injuries  from  op«iatloa  of  raUroads,  see  "Bafl- 
roads,"  M  8,  10. 

Liabill^  for  injuries  caused  br  runawai^  team 
on  hi^way,  see  "Highwa^s,**^  I  3. 

Measure  of  damages  for  injuries  to,  see  "Dam- 
ages," 8  3. 

Opinion  evidence  in  action  for  Injuries  to,  see 
^'Evidence,"  fi  10. 

Under  Stock  Law  (Acts  1908,  pp.  432,  437) 
{{  2,  16,  the  commissioners'  court  held  with- 
out jnrisdictioQ  of  a  petition  to  order  an  elec- 
tion for  the  disestablishment  of  a  stock  law 
established  in  a  precinct  aa  to  a  part  only 
of  such  precinct.— Caudle  t.  Court  of  Oom'rs 
of  Talladega  County  (Ala.)  807. 

Under  Acts  1903.  p.  431.  stock  law  election 
held  void  whae  the  proceeoitw  failed  to  show 
that  an  eDtire  prednct  was  affected  thereby. — 
Commissioners*  Court  <tf  Bloont  Oountr  t.  John- 
son (Ala.)  910. 

Botii  Local  Acts  1900-01,  p.  1800,  and  Acts 
1003,  p.  431,  relative  to  stock  law  elections, 
may  be  given  effect  in  the  same  county. — Phil- 
lips T.  Bynum  (Ala.)  911. 

Under  Acts  1903,  p.  431,  authorizing  a  stock 
law  election  to  be  held  in  any  precinct  in  any 
county  on  petition  of  a  majority  of  the  free- 
holders, an  election  held  for  a  aubdivision  of  a 
precinct  Is  without  authority  of  law,  and  void. 
-Phillips  V.  Bynum  (Ala.)  911. 

Where  plaintiff  on  a  street  was  bitten  by  de- 
fendant's dog,  held  that  It  was  necessary  for 
defendant,  to  escape  llabilitr,  to  show  that  the 
animal  had  always  been  kind  and  never  at- 
tempted to  bite  anyon«br— Banti  -  T.  Page  (Ua4 
S99. 
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ANNEXATION. 

Of  tenitoiT  to  monicipai  aniK»tatleii(  M  'Vn- 
nic^Mkl  Coxporations,"  |  1. 

ANSWER. 

In  pleading,  see  ^'Pleading,"  I  3. 


APPEAL  AND  ERROR. 


"New 


Se«  "Certlorarf*;  "Bxceptions,  Bill  of; 
Trial." 

Amjcal  by  state  In  Itabeas  corpus  proceedings  as 
oenial  of  justice  without  delay,  see  "Constitu- 
tional Law,"  S  10. 

Aft^Uate  ^url^iction  of  itarticutar  courts,  see 

Bail  pendine  appeal,  see  "Ball,"  i  1. 

GOBtS)  B6e  '^OStSf"  (  8> 

BaTlval  on  death  of  pwty,  see  "Abatemant  and 

Berival,"  f  2. 

Review  in  parOeUlaTcMi  aeUmu. 
S«e  "Forcible  Entry  and  Detainer,"  f  1. 
Fondosnre  suits,  see  "Mortgages,"  |  7. 

Review  in  special  proceecUnga. 

See  "Oontempt,"  8  1;  "Habeas  Corpus,**  H 
2.  8. 

For  annexation  of  territory  to  city,  see  "Hn- 
niciiwl  Oorporations,"  S  1- 

Summary  proceedings  against  attorney,  sea  "At- 
torney and  Client,"  i  1. 

Seoiew  of  criminal  proaecuMoiu. 

84r-43;  "Homicide,"  { 


See  "Criminal  Law," 
14. 

Bastardy  proceedings,  see 
f  1. 


"Bastards,"  |  L 

•f  appellate 


Mature  and  gromads 
Jwrisdlatlon. 

PlaintUC  In  injunction  can  sustain  no  in- 
Jury  with  reqtect  to  acts  already  committed 
from  an  order  dissolTing  the  writ  on  bond. — 
Xarier  Realty  v.  Loulttana  Ry.  it  NaT.  Oo. 

(I/a.)  e. 

i  2.   Deolaloas  rniewaUa. 

The  suppression  of  depositions  held  a  deci- 
sion of  the  court  on  the  trial,  within  Code  1886. 
i  614.— Scheidegger  t.  Terrill  (Ala.)  172. 

A  decree  in  suit  for  alimony  held  not  appeal- 
able^-^rady  t.  Brady  (Ala.)  237. 

Bntry  of  ruling  held  a  mere  memorandum, 
and  not  a  snffldent  judgment  to  authorize  re- 
Tiew.— Ferrell  t.  City  of  Opellka  (Ala.)  249. 

A  judgment  rendered  by  the  circuit  court 
of  St.  Clair  county  sitting  at  Pell  City,  under 
tile  eapposed  authori^  of  the  Toid  ordinance 
No.  300,  adopted  by  the  constitutional  con- 
Tention  of  1901,  is  absolutely  Toid,  and  will 
not  support  au  appeal. — Barber  t.  State  (Ala.) 
818. 

The  bill  of  exceptions  on  appeal  from  an 
order  setting  aside  a  rerdict  aiuil  the  minute 
entry  held  to  show  that  the  court  made  no 
order  setting  aside  the  verdict. — Chambers 
T.  Morris  (Ala.)  37S. 

*No  appeal  will  lie  from  a  TOid  judgment.— 
McMUIan  T.  aty  of  Gadsden  (Ala.)  669. 

*A  decree  of  reference  in  a  chancery  case 
which  does  not  determine  the  cqttitiea  of  the 
UIl  is  not  sppealable.^ — ^Bobbins  t.  Brown 
(Ala.)  688. 

Certain  decree  held  final  In  such  sense  as  to 
antliorise  an  appeal.— CI  W.  Zimmerman  Mfg. 
Co.  T.  Pogli  (Ala.)  868^ 


An  order  quashing  an  altamatlTe  wtit  ot 
mandamus,  but  allowing  relator  to  amend,  la 
not  such  a  final  judgment  as  will  support  a 
writ  of  error. — State  v.  Landis  (Fla.)  VS. 

*mie  rulings  of  the  circuit  court  on  motions  to 
strike  pleas  on  fundamental  grounds  are  re- 
Tiewable. — ^Putnam  Lumber  Co.  t.  Bills- Young 
Go.  (FlaJ  1^  BUis-Young  Co.  y.  Putnam 
Lumber  Co.  (Fla.)  198.  ISn;  Same  t.  East 
Coast  Lumber  Co.  (Fla.)  19& 

A  corporation  that  bad  changed  its  name 
was  Bunl  through  error  under  its  old  name, 
and  judgment  was  rendered  against  it,  and 
execution  isaued,  and  its  prv^erty  was  seised, 
and  it  eijoined  the  seizure.  Held,  that  the 
appellate  jurisdiction  must  be  tested  by  the 
amount  of  the  judgment,  and  not  by  that  of 
the  value  of  the  property  eeized. — ^Lhote  &  Co. 
T.  Church  Bxtension  Soc  of  Methodist  Bpia- 
oopal  Church  (La.)  502. 

i  3.    Blcht  of  nvlew. 

Assignnimts  of  error  on  a  cross-appeal  of 
certain  defendants  In  equity  held  onavallaWe. 
— Merritt  v.  Alabama  Pyritee  Co.  (Ala.)  5S6; 
Alabama  Pyrites  Co.  t.  Merritt,  Id. 

An  appeal  entered  by  those  not  parties  to  a 
suit,  in  the  name  of  a  party  and  themselves,  will 
be  dismissed. — Salomon  v.  Taylor  (Fla.)  48. 

I  4,    Presentation   and   reserratton  Im 
lower  ooart  of  grounds  of  review. 

Contention  on  appeal  that  evidence  was  ad- 
misaible  as  color  of  title  held  not  available 
where  it  does  not  appear  it  was  offered  other 
tlian  as  a  muniment  of  title. — Bolen  t.  Hoven 
(Ala.)  879. 

In  action  for  failure  to  deliver  telegram,  re- 

Suested  instruction  held  to  properly  raise  gues- 
on  whethtf  plaintiff  was  entitled  to  damages 
for  mental  suffering. — Western  Union  Tele- 
graph Co.  V.  Haley  (Ala.)  386. 

*Objections  to  evidence  on  which  the  bill  of 
exceptions  states  no  rulings  were  made  and  no 
exceptions  were  reserved  cannot  be  reviewed. — 
Armour  Packing  Co.  of  Louisiana  t.  Vieb^- 
Yonng  ProdueeCo.  (Ala.)  680. 

•A  portion  of  the  courfa  oral  charge  not  ex- 
cepted to  cannot  be  reviewed. — ^Armour  Packing 
Co.  of  Louisiana  v.  Tietch-Toung  Produce  Co. 

(Ala.)  680. 

*That  defendant  went  to  trial  treating  a 
complaint  as  stating  a  cause  of  action  in  the 
lower  court  does  not  prevent  his  objecting  on 
appeal  that  the  complaint  was  insimtdent  to 
support  a  judgment — Trott  v.  Birmingham  Ry., 
Light  &  Power  Co.  (Ala.)  716. 

'Assignments  of  error  based  on  rulings  on  the 
admissibility  of  evidence,  to  which  no  exception 
was  reserved,  cannot  be  considered  on  ai 
— German  t.  Browne  &  Leep^  (Ala.)  74? 

Where  a  cause  is  tried  on  an  insnfllcient  or 
immaterial  plea  or  replication  without  objection, 
it  ia  too  late  to  complain  thereof  on  appeal. — 
Equitable  Mfg.  Co.  v.  Martin  (Ala.)  769. 

Where  there  was  no  motion  for  a  new  triaU 
the  sufficiency  of  the  evidence  to  support  the 
verdict  cannot  be  considered  on  appeal.— W.  F. 
Main  &  Oo.  v.  GaUoway  (Ala.)  770. 

Altiiongh  the  Question  of  parties  was  not 

raised  in  the  court  below  or  on  appeal,  yet 
if  it  plainly  appears  that  there  is  a  lack  of 
necessary  parties,  the  Supreme  Court  will 
notice  the  fact  on  its  own  motion,  and  reverse 
and  remand  the  cause,  with  leave  to  add  such 
parties. — Florida  Land  Bock  Phosi^te  Co. 
V.  Anderson  (Fla.)  392. 

Defendants  held  not  entitled  to  first  contend 
on  appeal  that  they  were  tfitttled  to  delay,  and 
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that  the  chancellor  was  without  jurisdiction  to 
hear  the  case  in  vacation. — Owens  t.  Waddell 

(Miss.)  459. 

I  6.  Parties. 

One  appealing  from  a  circuit  conrt  Judg- 
ment against  him  and  his  surety  on  appeal 
bond  from  a  judgment  of  a  justice  must  a^>^ 
in  his  own  name  and  that  at  the  snrety^ 
BeUers  t.  Smith  (Ala.)  356. 

I  6*  Seqnisltes    and    prMMdlnc  'O' 
tnuisfer  of  eavss. 

When  limitations  for  an  appeal  have  com- 
menced to  run,  the  Bubseqaent  death  of  a 
judgment  plaintiff,  and  the  nonappointment 
of  an7  personal  representative  until  limitations 
have  expired,  will  not  permit  the  judgment  de- 
fendant to  appeal  after  such  anralntmait  is 
made. — Ropes  t.  Golman  (Fla.)  10. 

•Where  a  final  judgment  is  rendered  In  writ- 
ing a^ed  and  dated  bj  the  judge,  a  writ  of 
error  must  be  taken  within  statutor;  period 
from  such  date. — Simmons  v.  Hanue  (Fla.)  77. 

Where  petition  for  an  appeal  praying  for  a 
citation  and  the  order  thereon  were  filed  with- 
in the  12  months  following  the  date  of  the 
judgment,  and  the  order  of  appeal  was  granted, 
and  tlie  bond  filed  within  the  year,  it  was  suf- 
ficient—Dewez  V.  Orleans  R.  Co.  (La.)  433. 

If  the  appeal  is  taken  and  bond  filed  within 
the  year,  and  the  citation  served  after  the  year 
lias  elapsed,  but  in  time  for  the  term  of  court, 
it  is  sufficient — Dewez  v.  Orleans  R.  Co.  (La.) 
433. 

That  appellant  at  the  end  of  the  12  months 
from  the  judgment  had  not  paid  the  cost  of 
making  the  papers  to  be  served  held  not  ground 
for  dismissing  the  appeal,  unless  the  derk  i>olnts 
ont  die  law  under  whidi  the  demand  was  made, 
and  which  Justified  him  in  postponing  the  ser- 
vice of  appeal. — Dewei  t.  Orleans  R.  Co.  (La.) 
433. 

An  appeal  bond  held  to  sufficiency  designate 
B.  as  surety  and  to  be  good  If  signed  by  A.  and 
B. — Oonery  v.  His  Creditors  (La.)  792. 

•Acceptance  of  service  of  citation  of  appeal  by 
the  attorney  dispenses  with  service  on  the 
client. — Conery  v.  His  Creditors  (La.)  792. 

I  7*  BMord  ud  prooeedlnc*  not  la  veo» 

•Under  Acts  1900-01,  p.  1298,  i  15.  the  Su- 
preme Court  held  without  jurisdiction  to  review 
conclusion  of  city  court  on  the  evidence,  wh^ 
the  record  falls  to  show  an  exception  to  sndi 
conclusion. — Fleming  v.  State  (Ala.)  68. 

The  ruling  and  judgment  on  motion  to  strike 
and  on  demurrer  to  the  complaint  should  ap- 
pear in  the  record  proper. — Ferrell  t.  City  of 
Opelika  (Ala.)  249. 

An  assignment  of  wror,  based  on  the  ad- 
mission of  a  certain  map  in  evidence,  Aeld  not 
open  to  consideration,  owing  to  the  condition  of 
the  record. — Southern  By.  Co.  t.  Leard  (Ala.) 
449. 

The  Supreme  Court  has  no  power  to  treat 
a  paper  as  a  bill  of  exceptions  until  it  is  estab- 
lisned  as  such  as  a  matter  of  law. — Cooiey  v. 
United  States  Savings  &  Loan  Co.  (Ala.)  51&. 

Where  the  appeal  record  failed  to  show  that 
a  demurrw  to  certain  pleas  was  ruled  on 
after  reversal,  such  demurrer  could  not  be 
ctHiudered  on  a  subsequent  appeal. — Greely- 
Bamham  Grocery  Co.  T.  Oottingham  (Ala.) 
567. 

•Where  the  bill  of  exceptions  fails  to  show 
that  any  question  asked  a  witness  was  ob- 
jected to,  an  assignment  of  oror  relating  to 
Hit  admisiioii  of  evidence  has  no  foundation 


in  the  xemd. — B.  Rose  ft  Oo.  t.  Woods  (Ata.) 

5^. 

Ib  the  afaeence  of  an  exception  to  the  judg- 
ment conclusion  of  conrt  cannot  be  reviewed. — 
Gkdaden  Distilling  Go.  t.  Kennedy  Stare  ft 
Cooperage  Co.  (Ala.)  622. 

Becital  in  a  bill  of  ezcmtioBs  signed  In  Tacs- 
tlon  held  not  to  supply  omualon  from  the  reccnd 
of  the  orda  extending  time  for  such  signing— 
McMulian  v.  Long  (AJa.)  777. 

Where  a  Irill  of  exceptions  is  signed  fn  vaca- 
tion, an  order  fixing  a  time  in  vacation  for  sign- 
ing the  bill  must  appear  in  the  record  proper. — 
Wilson  V.  Mason  (Ala.)  918. 

Where  a  record  on  appeal  does  not  show  order 
extending  time  for  signing  bill  of  excrotiona.  It 
cannot  he  considered  on  appeal. — Eteiur  t> 
Nashville,  C.  &  St.  L.  Ry.  (Ala.1  1024. 

A  bill  of  exceptions,  when  certified  and  sign- 
ed by  the  trial  judge,  cannot  be  avwred  against 
or  amended  in  the  appdi&te  oonrt— ABdenon 

V.  Winer  (Fla.)  3L 

Where  the  hill  of  eueptions  does  not  diow 
any  exception  to  the  ruling  denying  a  new 
trial,  the  court  cannot  consider  such  motion. 
Jacksonville  Biecbrie  Co.  t.  Adams  (Fla.) 

183. 

It  is  the  duty  of  the  party  resorting  to  an 
appellate  court  to  see  toat  his  transcript  of 
record  ia  properly  prepared,  in  cMnpIlance  with 
the  rules  of  court,  and  to  make  the  errors 
complained  of  deariy  to  appear. — ^Florida 
Land  Bock  Phosphate  Co.  t.  Anderson  (Fla.) 
392. 

A  clerk  of  the  eixcnlt  conrt  in  making  up 
a  transcript  of  the  record  for  the  Supreme 

Court  should  comply  with  the  special  rules 
adopted  by  this  conrt  for  making  up  such 
transcripts. — Florida  I^nd  Rock  Phosphate 
Co.  V.  Anderson  (Fla.)  S&Z. 

An  assignment  of  error,  based  on  refusal  to 
give  an  affirmative  charge  for  defendant,  can- 
not be  considered  in  the  absence  of  the  evi- 
dence.— Louisville  &  N.  B.  Co.  v.  Jones  (Fla.) 
485. 

It  is  the  duty  of  counsel  for  appellants  to 
see  that  the  transcripts  of  the  proceedii^  are 
pnnierly  made  up  and  properly  certified. — ^Akin 
T.  Morgan  (Fla.)  634. 

•Where  a  cause  is  regularly  reached  in  the 
Supreme  Conrt  and  the  transcript  of  record  is 
defectively  certified,  the  cause  should  be  dis- 
missed.— Porter  v.  Swing  (Fla.)  993. 

If  in  the  clerk's  certificate  the  record  Is  said 
to  contain  all  the  proceedings  between  certain 
dates,  and  such  dates  do  not  cores-  the  entire 
time  that  the  suit  was  pending,  tiie  record  is 
insufficient — Conery  v.  His  Creditors  (La.)  792. 

t  8>  — ^  Qvestioas   prasMtted   for  ve* 
▼lew. 

Befusal  of  a  diarge  not  appearing  In  the  Ull 
of  exc^ttons  cannot  be  reviewed. — Chamben 
V.  Milner  Coal  &  Ry.  Co.  (Ala.)  170. 

•Court  rule  83  (Code  1896,  p.  1201)  held 
not  to  require  the  setting  out  of  all  the  evi- 
dence In  bills  of  exceptions  in  order  to  pre- 
sent a  ruling  on  the  admissibility  of  evidence 
for  review. — Callaway  &  Truitt  v.  Gay  (Ala.) 
277. 

The  ruling  on  evidence  will  not  be  reviewed 
where  the  record  does  not  disclose  the  purpose 
of  the  question,  show  its  relevancy,  or  the 
^unds  of  objection. — Snedecor  v.  Pope  (AJn.) 

No  demurrers  having  been  filed  to  pleas  as 
amended,  and  the  record  failing  to  now  the 
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ameadmeDt  th«  Bafficiencr  of  the  pleas  to 
withstand  demnrrer  before  ameadmeDt  was  not 
rerlewable^PUllips-Bnttorff  Mffr  Oo.  t. 
Wild  Bros.  (Ala.)  868. 

*Where  the  appeal  record  does  not  pnrport 
to  contain  all  the  evidence,  the  giving  of  an 
afBrmative  charge  at  plaintifTs  request  can- 
not be  reviewed. — Roas  t.  Roy  (AlaT)  583. 

Under  the  record  held  asaignmente  of  oror 
to  the  orerroling  of  demurrera  to  the  petition 
could  not  be  reviewed. — Troy  t.  ElTton  Land 
Oo.  (Ala.)  &80. 

Where  the  place  in  the  record  where  a  contract 
was  set  out  was  not  correctly  pointed  out  to  the 
Supreme  Coart,  the  latter  would  not  search  the 
record  to  find  the  same. — ^Armour  Packing  Co. 
of  Tioniriiia  r.  Vletch-Toanc  Produce  Oo. 
(AU.)  6S0: 

Wbm  the  question  of  damages  was  referred 
to  tiie  register,  bis  finding  thomm  could  not 
be  JieJd  erroneons  in  the  absence  from  the  rec- 
ord of  some  of  the  testimony  upon  which  he 
based  the  same. — Turner  t.  I^iwaon  (Ala.)  756. 

Where  neither  eom^alnant^i  dwanrrer  to  a 
plea  nor  his  motion  to  strike  was  set  ont  in  the 
record,  the  overraUng  of  the  demurrer  and  mo- 
tion was  not  reviewable  on  anieal. — ^Bqoitable 
Mfg.  Co.  V.  Martin  (Ala.)  769. 

That  a  bili  of  ezceptiona  does  not  contain  all 
tfae  evidence  will  not  predode  a  reversal  for 
wror  In  the  admissUm  ot  •ridenee,— Dnggar  v. 
Pitta  (AlaO  OOB. 

Where,  in  an  action  to  recover  land,  the  record 
does  not  redte  sufficient  facta  to  raable  the 

court  to  properly  comprehend  the  location  of  the 
land  in  controversy,  t^e  court  will  decline  to 
pass  on  assignments  of  error  to  the  introduction 
<a  evidence. — Ookw  T.  Payne  (Ala.)  1026. 

S  0.    Asslcnment  of  errors. 

Asrignments  of  error  held  too  general,  and 
not  in  conformity  to  Sup.  Ct.  Prac.  Rule  1. — 
FerreU  v.  City  of  Opelika  (Ala.)  249. 

In  an  action  to  foreclose  a  mortgage  on  a 
liomeatead,  defendant  and  Us  wife  Mid  en- 
titled to  jointly  assign  a  decree  forecloaing 
the  mortfl^ige  ■«  error, — Sandlln  t.  Dowdell 
<Ala.)  279. 

An  assignment  of  nror  to  the  sustaining  of 
sevMal  causes  of  demurrer  to  several  pleas 
will  be  overruled  if  any  of  the  causes  of  de- 
murror  were  wopecly  sustained. — ^Alabama 
Oreat  Southern  B.  Oo.  t.  Clark  (Ala.)  81& 

|ia  Briefs. 

Assignments  of  error  held  not  insisted  on 
hj  appellant,  so  as  to  require  the  Supreme 
Court  to  review  them. — ^Weatwn  I^.  of  Ala- 
bama r.  Bussell  (Ala.)  811. 

III.  IManlssal,   wlikdrswal,  or 

doament. 

An  appeal  from  doiial  of  mandamus  to 
compel  the  restoration  of  relator  to  a  public 
office  will  be  dismissed  on  his  bring  legally  re- 
moved pendinx  the  appeal. — State  t.  I^rons 
(Ala.)  214. 

An  appeal  from  denial  of  mandamus  to  com- 
pel the  issuance  of  an  execution  will  be  dis- 
missed on  expiration,  pending  the  appeal,  of 
the  time  fixed  by  (Dode  1896,  (  18S0,  for  the 
issuance  of  executions.— State  t.  Olem  (Ala.) 
214. 

An  appeal  dlsndased  for  delay  In  filing  tiie 
record.— Peacock  v.  Klxkland  (Ala.)  67a 

An  appeal  from  a  void  judgment  will  be  dla- 
mlssed.— T.  J.  Mattox  Cigar  &  Tobacco  Co.  t. 
■Oato  Cigar  Oo.  (Ala.)  777. 


*Where  the  record  falls  to  show  tlie  judgment 
of  the  lower  court,  an  appeal  therefrom  will  be 
dismissed. — Wilson  v.  Mason  (Ala.)  916. 

Where  a  cause  is  regularly  submitted  on  Its 
merits,  and  on  being  taken  up  by  the  court 
in  regular  order  for  final  disposition  the  writ 
of  error  is  dismissed  for  a  fatal  defect  in  the 
dert'a  certificate  the  cause  will  not  be  rein- 
stated where  it  Is  shown  that  it  was  through 
the  orerali^t  of  idaintifl  In  enw  and  that  of 
ilia  stenographer. — ^Akm  v.  Morgan  (Fla.)  634. 

When  a  cause  Is  submitted  on  the  merits 
and  remains  on  the  docket  until  reached  in 
regular  order  for  final  dedsira,  if  it  is  die- 
mlased  for  soma  fatal  defect  due  to  oversi^t 
or  neglect  of  counsel,  the  cause  will  not  be 
rrinsteted.— Akin  v.  Morgan  (Fla.)  534. 

Motions  to  rrinstate  appeals  dismissed  when 
the  cases  were  reached  m  regular  order  after 
anbmiasion  on  the  moite  are  not  cwsidered 
with  favor  when  made  because  of  some  neglect 
of  counsel. — Akin  v.  Morgan  (Fla.)  634. 

*Where  a  cause  has  been  dismissed  on  appeal 
for  failure  to  properly  certify  the  record.  It  will 
not  be  reinstated,  unless  failure  to  file  a  proper- 
ly oartified  transcript  was  due  to  some  cause 
beyond  control  of  counsel  representing  appellant. 
—Porter  v.  Swing  (Fla.)  993. 

Where  tbe  record  ahowa  that  an  order  of  ap- 
peal must  have  been  timely  filed,  though  t£e 
fact  does  not  appear  on  the  face  of  the  record, 
the  oversight  is  not  sufficient  ground  to  dismiss. 
— Dewes  v.  Orleans  R.  Co.  (La.)  433. 

1 12.  Heuiac  rekearlnc. 

In  the  Supreme  Court  the  rehearing  of  a 
cause  is  only  authorized  by  a  rule  of  court, 
and  is  seldom  allowed. — Florida  Land  Rock 
Phosphate  Co.  t.  Anderson  (Fla.)  392. 

A  petition  tor  a  rehearing  which  suggests  noth- 
ing that  has  not  been  fully  considered  by  the 
court  in  making  its  decision  will  be  denied. — 
Florida  Land  Rock  Phosphate  Co.  v.  Ander- 
son (91a.)  892. 

An  application  for  rehearing  of  a  cause  in 
the  Supreme  Court  which  Is  violative  of  the 
rule  governing  ap^Icatlona  for  the  rehearing 
of  causes  will  be  denied  by  the  court  without 
further  consideration. — ^Florida  Land  Rock 
Phosphate  Co.  v.  Anderaon  (Fla.)  S92. 

An  application  for  rehearing  of  a  cause  In 
the  Supreme  Court,  presented  after  the  ex- 
I^tion  of  80  days  after  Ae  filing  of  the  judg- 
ment, decree,  or  order  of  Ae  court,  unleas 
further  time  therefor  Is  expressly  allowed  by 
the  court,  is  violative  of  uie  rule  governing 
applications  for  rehearing. — Florida  Land 
Bock  Phosphate  Co,  v.  Anderson  (Fla.)  892. 

An  application  for  r^earlng  of  a  cause  in 
the  Supreme  Court  that  rearguea  the  cause  in 
advance  of  a  permit  from  the  court  for  such 
argument  Is  violative  of  the  rule  governing 
applications  for  rehearing. — Florida  Land 
Bock  Phosphate  Oo.  v.  Anderson  (Fla.)  392. 

Upon  an  application  for  a  rehearing,  it  is  an 
Infraction  of  rule  26  (87  South,  ix),  adopted 
March  2,  1906,  to  accompany  the  petition  with 
a  written  argument,  or  to  file  an  argnmente- 
tive  petition,  or  to  assume  any  new  ground 
not  tekea  upon  the  argument. — Florida  Land 
Rock  Phosphate  Co.  v.  Anderson  (Fla.)  392. 

A  petition  for  rehearing  that  is  a  reargument 
of  the  case,  with  comments  on  the  evidence, 
will  not  be  entertained. — Suwannee  &  S.  P. 
B.  Oo.  T.  West  Coast  Ry.  Oo.  (Fla.)  68a 

113.  Berlew. 

•Where  a  cause  is  tried  by  the  court  without 
the  intorvention  of  a  jury,  Ite  judgment  is  not 
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SDbject  to  review,  vhere  no  special  Bndtng  of 
facts  is  requested  or  made. — Central  of  Oeorgia 
By.  Co.  V.  Tomer  (Ala.)  30. 

'Appellant  on  an  api>eal  from  an  order 
lettinK  aside  a  jadgment  in  favor  of  appellant 
can  complain  only  of  the  action  of  the  court 
■s  to  the  motion. — Chambers  v.  Morria  (Ala.) 
875. 

A  party  aggrieved  by  a  final  decree,  entered 
after  the  cause  had  become  a  moot  one,  Add 
entitled  to  appeal. — Montgomery  County  t. 
Uontgomery  lection  Co.  (Ala.)  S18. 

Where  a  complalDt  in  an  action  by  an  ad- 
ministratrix failed  to  state  a  cause  of  action, 
in  that  It  used  the  word  "plaintiff,"  instead  of 
the  words  "plaintiGCs  intastate,"  the  omlaBioo 
was  fatal. — Trott  v.  Birmingham  By.,  Light 
&  Power  Co.  (Ala.)  716. 

*The  decree  anstalning  a  dMnnrm  la  to  be  af- 
firmed where  the  demnrrer  shoold  have  been 
enstained  on  one  of  its  grounda. — Qaynor  r. 
Bauer  (Ala.)  740. 

g  14.  —  Parties  entitled  to  allece  error. 

A  party  bringing  out  certain  evidence  held 
not  entitled  to  complain  because  the  adverse 
par^  brings  oat  evidence  on  the  same  point. — 
toafsvllle  &  N.  B.  Oo.  v.  Quinn  (Ala.)  616. 

Defendant  in  bastardy  proceedings  Acid  not 
entitled  to  complain  of  certain  testimony 
brought  out  br  himself. — Johnson  t.  Walker 
(Miss.)  49. 

*A  party  requesting  Instmctions  which  con- 
tain words  which  are  inaptly  chosen  cannot 
complain  of  other  instructions  using  the  same 
words.-— Yaioo  ft  M.  T.  B.  Go.  T.  Williams 
(Mies.)  489. 

115.  ^—  FresmmpUviis. 

Under  Code  1896,  {  1326,  Supreme  Court 
cannot  presume,  in  absence  of  a  recital  in  the 
record,  that  a  certificate  that  plaintiff  should 
have  recovered  damages  greater  than  $20 — and 
was  conseqnently  tfititled  to  coats — waa  made. 
— Barden     Maddox  (AlaJ  95. 

Where  flie  only  objection  to  the  admissibility 
of  an  ancient  deed  Is  the  failure  to  prove  ex- 
ecution, an  appellate  court  will  presame,  in 
favor  of  the  ruling  admitting  the  need,  that  It 
came  from  the  proper  cnstody.^^ampbeU  v. 
Bates  (Ala.)  144. 

In  the  absence  of  a  full  statement  of  the 
oral  charge  of  the  court,  it  will  be  presumed, 
on  appeal,  that  the  jury  were  properly  In- 
structed as  to  their  duty  in  weighing  the 
evidence. — Snedecor  v.  Pope  (Ala.)  318. 

In  an  action  nnder  Code  18D6,  S  4141  et 
seq.,  to  try  the  right  to  property  levied  on,  in 
the  absence  of  the  testimony,  the  presnmption 
is  that  the  jury  found  the  verdict  according 
to  the  evidence  and  the  statute. — Johnson  t. 
Citizens'  Bank  (Ala.)  577. 

Under  the  facts  held  that  die  Sniveme  Oonrt 
will  not  reverse  on  the  ground  that  the  pre- 
ponderance of  evidence  was  against  the 
verdict;  the  trial  court  having  denied  a  motion 
for  new  trial  on  that  ground. — Birmingham 
By.  &  Electric  Oo.  t.  Mason  (Ala.)  590. 

•Where  an  appeal  record  failed  to  show  any 
ruling  on  demurrers  filed  to  certain  counts  of 
the  ctnnplaint^  It  wilt  be  presumed  that  such 
demurrers  were  withdrawn  or  abandoned. — Hen- 
derson V.  H.  Tj.  Berry  Co.  (Ala.)  662. 

*A  demurrer  to  a  special  replication  will  be 
treated  as  abandoned  where  the  record  showed 
no  ruling  thereon. — Union  Fertilizer  Co.  v. 
Johnson  (Ala.)  684. 

Where  a  judgment  appealed  from  recited  that 
it  was  rendered  on  a  snpersedeas  bond,  it  would 


be  presumed.  In  the  absence  of  anything  Ap- 
pearing to  the  contrary,  tliat  a  supersedeas  bond 
was  duly  exeeated. — ^Helton  t,  Ft.  Gaines  Oil 
&  Guano  Co.  (Ala.)  925. 

i  16.  — —  IMsmatloB  of  lower  oowt. 

"Whether  defendant  should  have  been  per- 
mitted to  Introduce  evidence  in  support  of  bis 
plea  of  payment  after  plaintiff  had  closed  his 
case  in  rebuttal  Held  within  the  discretion  of 
the  trial  court. — Southern  Indnatrial  Institate 
T.  HelHer  (Ala.)  168. 

Befnaal  to  sustain  a  motion  to  strike  an 
allegation  of  nonrecoverable  damage  from  the 
complaint  will  not  be  reversed  on  apponl. — 
Woodstock  Iron  Works  t.  Stodidale  (Ala.) 
335. 

*It  la  witiiin  the  discretion  of  the  trial  ledge 
to  allow  a  defendant  to  file  a  plea  after  the  30 
days  allowed  therefor  by  Acts  1894-05  (Pamph. 
Acts  1894-95,  p.  586),  and  his  discretion  cannot 
be  reviewed  or  controlled  on  appeal. — Lewis  t. 
Glass  (Ala.)  771. 

*The  matter  of  allowing  or  refusing  such 
amendments  must  rest  largely  within  the  sound 
jndicial  discretion  of  the  trial  court,  and  an  ap- 
pellate court  will  not  disturb  the  mling  of  the 
trial  court,  either  in  granting  or  In  denying 
snch  application,  unless  it  is  plainly  made  to 
appear  that  there  has  bun  an  abuse  ol  thia 
Judicial  diacretion. — Supreme  Lodge  K.  P.  t. 
Lipscomb  (Fla.)  637. 

{IT*  *—  QneatioHa  of  tuot,  Tordiets.  and 
JnJings. 

Under  Code,  {  3826,  a  finding  of  a  register 
disallowed  by  the  chancellor  is  reviewable 
de  novo  on  appeal. — Andrews  r.  Friersoo 
(Ala.)  612. 

"Finding  of  Kfi^ster  on  confllctli^  eridraee 
ought  not  to  be  disturbed. — Walter  v.  Bfoaeley 

(Aia.)  765. 

A  finding  on  a  question  of  the  bona  fides  of 
a  sale  of  realty  will  not  be  disturl>ed. — Licata  T. 
De  Corte  (Fla.)  68. 

Where  there  is  evidence  to  sustain  the  find- 
ings they  will  not  be  disturbed  on  appeal- 
Town  of  Ormond  v.  Shaw  (Fla.)  108. 

Wh»e  there  la  evidence  to  support  tbe  vei- 
diet,  it  will  not  be  disturbed  on  appeal — Louis- 
ville &  N.  B.  Oo.  T.  Jones  (Fla.)  486. 

Where  a  married  woman  sued  for  an  assault 
with  insulting  language,  and  the  evidence  was 
confiicting,  the  finding  of  the  trial  judge  will 
not  be  disturbed.' — Parricool  v.  Greco  (La.)  599. 

A  verdict  on  conflicting  evidence  is  conclusive 
on  appeal. — Alabama  &  "V.  R.  Oo.  v.  Dear 
(Miss.)  812. 

A  verdict  will  not  be  disturbed  as  against 
the  evidence,  unless  It  clearly  appears  from  the 
record  that  such  is  the  case. — ^fUlnoia  Cmt.  B. 
Co.  V.  Schultz  (Miss.)  1005. 

1 18.  — —  Harmless  error  ia  ce»>sl. 

An  error  in  a  judgment  in  groceedinga  for 
summary  judgment  against  a  defantting  at- 
torney held  favorable  to  him,  and  not  groui^ 
for  objection  by  falm.— McDonald  t.  Stat* 
(Ala.)  257. 

*Wbere  an  erroneous  ruling  on  evidence  Is 
presented,  a  presumption  of  prejudice  arises. 
—Callaway  &  Truitt  v.  Gey  (Ala.)  277. 

Where  error  is  shown,  injury  Is  presnmed 
to  exist  unless  tbe  contrary  appears. — ^Kan- 
sas City,  M.  ft  B.  B.  Co.  T.  Fergnson  (Ala.) 

348. 

Where  defendants  were  entitled  to  an 
afflrmatiTe  charge,  any  errora  conamltted  by 
the  trial  court  inrolTod  no  fnjory  to 
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plaintiff. — Leath»bni7  T.  C^Mitnrood,  Turner 
iT  Co.  (Ala.)  588. 

•Where  plaintiff  wholly  failed  to  make  ont  a 
case,  he  was  not  prejadlced  by  instmctions 
civen,  nor  by  remaiKB  of  the  trial  judge  to  the 
jury  when  they  returned  for  farther  Inatruc- 
tiooa:— Y&tea  HnntiviUa  Hotv  A  Heading 
Go.  (Ala.)  M7. 

•Where  plaintiff  did  not  prove  hia  complaint, 
Emd  could  not,  tiierefore,  recorer,  he  was  not 
harmed  by  the  alleged  improper  overruling  of 
demurrers  to  defendant's  _p'^^ — Yates  v. 
Huntaville  Hoop  ft  Heading  Co.  (Ala.)  M7. 

•The  error  In  the  ruling  on  the  competency 
of  a  Juror  held  harmless. — Walton  v.  Lindsay 
Lumber  Co.  (Ala.)  G70. 

Form  of  judzment  on  a  verdict  aostalning  a 

Slea  of  tender  held  not  prejndical  to  plalntilL — 
lirmingbam  Paint  &  BooSng  Go.  v.  Crampton 
ft  Tharpe  (Ala.)  1020. 

*The  denial  of  a  motim  for  a  continuance  by 
the  trial  court  will  not  be  reversed  by  an  appel- 
late court  unless  a  palpable  abuse  of  judicial 
discretion  ia  clearly  and  affirmatively  shown  by 
the  recozd.-r-8npreme  Lodge  K.  P.  v.  lipacomb 
(Fhu)  «87. 

*A  party  cannot  predicate  an  assignment  upon 
an  instruction  given  to  the  jury,  even  though  er- 
roneous, where  the  instruction  complained  of 
was  too  favorable  to  the  Dart;  complaining 
thereof. — Suprone  Lodge  K.  P.  r.  XipaeMttb 
(Fla.)  637. 

Under  Const  {  147,  a  personal  judgment 
against  the  members  of  a  firm  iu  a  suit  to  set 
aside  alleged  fraudulent  conveyances  held  re- 
versible error. — Holmea  Bros.  v.  Ferguson- Mc- 
Kinney  Dry  Goods  Co.  (Miss.)  70. 

*Where  the  overwhelming  preponderance  of 
tiie  evidence  snstaina  the  finding  of  the  jury, 
the  judgment  will  not  be  reversed  for  minor 
errors  unleaa  the  damages  are  grossly  ex- 
cessive.— Dllnola  Gent  B.  Ca  v.  Brown  (Misa.) 
531. 

f  10,  «  Hansless  exror  aa  to  pleadins. 

The  denial  of  a  motion  to  strike  improper 
averments  of  the  comi^lnt  bearing  on  the  issue 
of  damages  is  not  reversible  error. — ^W.  F. 
Vandiver  ft  Go.  v.  WaUer  (Ahi.)  136. 

Overruling  of  d«nnrrer  to  pleas  of  contribu- 
tory negligence  feeld  harmleaa,  in  Tksw  of  the 
charge. — Ohambera  v,  Milner  Coal  ft  By.  Go. 
(Ala.)  170. 

Where  certain  replications  to  certain  pleas 
were  not  proven  beyond  adverse  inference,  the 
error  in  overmling  a  demurrer  to  another 
replication  to  the  same  pleas  held  prejudicial. 
— Continental  Ins.  Co.  v.  Parkee  (Ala.)  204. 

^e  error  In  suatatning  a  demorrer  to  a 
plea  Md  harmleaa^Westem  By.  of  Alabama 
BniMiU  (Ahi.)  311. 

*A  Judgment  will  not  be  reversed  for  refusal 
to  strike  matter  irom  the  pleadings  which 
could  be  remedied  by  objection  to  testimony 
and  requesting  proper  chargea. — Snedecor  v. 
Pope  (Ahi.)  318. 

*OTamiling  a  motion  to  strike  AlIegatiouB 
from  complaint  held  within  trial  oonrra  dia- 
ccetion,  and  not  revisable. — ^Westun  Union 
Telegraph  Co.  T.  Haley  (AU.)  386. 

Error  in  sustaining  a  demurrer  to  a  plea  is 
harmless  where  the  defense  was  permissible  un- 
der the  plea  of  the  general  issue. — Southern  By. 
Co.  V.  Leerd  (Ala.)  449. 

Error  in  saataining  a  demurrer  or  motion  to 
•trike  defenaaa  Nt  «p  in  qwclal  pleas  is  harm- 


lau  where  inch  defenses  are  available  under 
the  general  issue. — Little  v.  Marx  (Ala.)  517. 

*Where  the  defense  set  up  in  special  pleas 
was  available  under  the  general  issue,  the 
error  in  sustaining  demurrers  to  the  special 
pleaa  was  not  revernbie. — Chandler  Bros.  t. 
Hlggins  (Ala.)  576. 

Wh«re  defendant  had  the  benefit  of  a  defenae 

set  forth  in  a  plea,  the  error  In  Bustalniog  a 
demurrer  thereto  was  harmless. — Alabama 
Consol.  Coal  &  Iron  Co.  v.  Turner  (Ala.)  603. 

Where  'a  demurrer  to  the  complaint  as  last 
amended  was  overruled,  plaintiff  was  not  preju- 
diced by  the  sustaining  ot  demurrers  to  the  com- 
plaint as  previously  amended. — Yates  v.  Hunta- 
ville Hoop  ft  Heading  Co.  (Ala.)  647. 

•Where  demurrers  were  erroneously  sustained 
to  a  count  In  a  complaint  prejudice  wonld  l>e 
presumed,  notwithstanding  there  irere  other 
counta  on  which  a  verdict  and  judgment  might 
be  pn^rlT  roidered. — Henderatn  v.  H.  L.  Ber- 
ry Go.  (Ala.)  662. 

In  mandamus  to  compel  a  judge  of  probate  to 
execute  a  deed  of  property  sold  at  a  tax  sale  to 
the  purchaser  thereof,  the  sustaining  of  a  de- 
nmrrer  to  respondent's  answer  held  harmless  er- 
ror.—Boach  v.  State  (Ala.)  6K>. 

Sustaining  a  demorrer  to  a  plea  setting  np 
matters  available  under  an  accompanying  nlea 
of  the  general  issue  ia  harmless. — Western  Ry. 
of  Alabama  v.  Stone  (Ala.)  723. 

Error  in  sustaining  a  demurrer  to  a  replica- 
tion which  was  in  effect  a  general  replication 
held  harmless  where  a  general  replication  re- 
mained, to  which  no  demnrrers  were  interposed. 
—Qntrn  V.  (yOara  (Ala.)  729. 

•Error  in  austalnlng  a  demurrer  to  certain 
pleas  held  harmless  where  defendant  had  the 
benefit  of  all  the  matters  set  np  therein  nnder 
remaining  pleas. — First  Nat  Bank  t.  Ohandler 
(Ala.) 

The  sustaining  of  a  demurrer  to  a  plea  of 
contributory  negligence  held  not  prejudicial  to 
defendant — Lookout  Mountain  Iron  Co.  v.  Lea 
(Ala.)  1017, 

Where  a  plea'  was  strictly  limited  to  its 
le^timate  scope  as  a  plea  in  recoupment,  plain- 
tiff was  not  harmed  by  an  error  of  the  court  in 
refu«ng  to  sustain  a  demurrer  thereto  on  the 
ground  that  the  matter  was  improperly  pleaded 
as  a  set-off.— W.  T.  Adams  Mach.  Go.  v.  Thomas 
(MlBB.)  810. 

S  SO.  —  Hamleaa  error  mm  to  erldenoe. 

Where  a  nonreapoosire  answer  was  given  to 
an  irrelevant  nuestion.  the  adverse  party  was 
not  prejudiced  by  such  question.— Snedecor 
V.  Pope  (Ala.)  3lS. 

In  an  action  against  a  railroad  for  the  con- 
version of  plaintiff's  goods,  error  in  admitting 
certain  evidence  held  cured  by  sabaeanently 
admitted  evidence. — Loulavllle  ft  N.  B.  C!o- 
V.  Britton  (Ala.)  685. 

Any  error  Id  permitting  cross-examination 
as  to  previous  statements  of  a  witness  to  a 

third  person  would  be  cured  by  evidence  of 
such  third  person  tbat  witness  made  no  such 
statement. — Birmingham  Ry.  &  Electric  Co. 
T.  Mason  (Ala.)  590. 

Where  an  issue  of  breach  of  warranty  in  a 
sale  was  found  in  favor  of  defendant,  the  ad- 
mission of  certain  evidence  on  such  issue,  if 
error,  held  harmless. — Qadsden  Distilling  Co. 
V.  Kennedy  Stave  ft  Cooperage  Co.  (Ala.>  622. 

•Where  immaterial  evidence  could  not  have 
influenced  the  jury,  the  refusal  to  exclude  it 
was  not  reversible  error. — Ard  t.  Crittenden 
(AU.)  676. 


*  PolHt  auotateiL  See  i7ll»fe«g. 
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In  aumdamiu  to  compel  the  Issuance  by  relator 
M  jndce  ot  proimte  of  a  deed  to  property  sold 
for  tanst  the  admiwoiL  of  certain  evlaence  A*Id 
barmtoBS  emw.— Boadi  t.  State  (Ala.)  686. 

A  contractor  held  not  prejudiced  by  proof  of 
payment  of  a  claim  by  the  owner  for  wnicb  the 
owner  had  been  given  credit — Gates  O'Gara 
(Ala.)  729. 

Where  a  building  contract  regolred  the  con- 
tractor to  famish  the  lomber,  it  was  harmlen 
error  for  the  court  to  permit  the  owner  to 
show  to  whom  the  lumber  was  billed. — Gates  v. 
O'Gara  (Aia.)  729. 

Error  in  permitting  evidence  as  to  a  contract 
held  harmless  on  the  contract  being  admitted  in 
evidence. — Union  Foundry  &  Machine  Co.  t. 
Lankford  (Ala.)  765. 

*Any  error  in  admlsdon  of  teatimonr  of  a 
sorreyor,  that  be  was  told  that  a  line  ne  ran 
was  known  aa  the  "W.  surrey,"  held  harmless 
in  view  of  other  evidence  admitted. — Beddow  t. 
Bagley  (Ala.)  778. 

Error  In  permitting  a  witneM  to  atate  that  it 
was  tiie  daty  of  a  jmne  owner  to  prop  the  roof 
at  the  enb?  ot  the  mine  held  harmleBS. — Tnt- 
wiler  Goal.  Ooke  &  Iron  Go.  t.  Farrlngton  (Ala.) 

888. 

Where  a  question  was  fully  answered,  not- 
withstanding an  objection  thereto,  any  error  In 
sustaining  such  objection  was  harmless. — Tut- 
wiler  OoUt  OfikB  &  Izon  Cio.  Farrlngton  (Ala.) 
888. 

"The  erroneous  admlaricm  of  testfanony  in  a 
chancery  case  does  not  neoesritate  a  rereraal 
whero  there  Is  suffldmt  competent  evidence  to 
sapport  the  deeree^Bole  t.  Bale  (Miss.)  782. 

SSI.  —  Harmless    orro*    1b  Instrao- 
tlons. 

*The  Supreme  Court  will  not  reverse  the 
lower  court  for  giving  a  misleading  charge,  un- 
less  it  falrlyappears  that  injury  resulted  uere- 
from.— W.  F.  Vandlver  &  Oo.  v.  Waller  (Ala.) 
186. 

In  an  action  for  wrongfully  suing  out  an  at- 
tachment, certain  charge,  while  argumentative 
and  abstract,  held  not  to  preclbde  the  jury  from 
considering  evidence  that  the  debtor  had  ab- 
sconded, and  not  to  cwstitute  reversible  error, 
— W.  F.  Vandlver  A  Co.  v.  Waller  (Ala.)  136. 

The  error  in  refusing  a  requested  charge  Is 
cared  by  the  giving  of  one  sabetuitiaUy  Iden- 
tical.—Kansas  City,  M.  ft  B.  B.  Go.  T.  Mat- 
chews  (Ala.)  207. 

In  an  action  for  injuries  to  a  passenger, 
the  court's  refusal  to  charge  tor  defendant 
nith  reference  to  a  count  in  a  complaint  charg- 
[ng  simple  n^ligence  of  defendant's  omdactor,  if 
error,  neld  harmlns. — ^Nrmlogfaam  By.,  Llgbt 
ft  Power  Co.  t.  BaUedge  (Ala.)  888. 

In  an  action  for  personal  injuries,  error  In  re- 
faslng  an  instruction  held  cared  by  a  charge 
given. — Birminebam  By.,  light  &  Power  Co. 
V.  Livingston  (Ala.)  874. 

Where  the  jary  found  for  plaintiff,  he  was 

not  prejudiced  by  the  court's  refusal  to  give 

requested  charges  requiring  the  jury  to  Gnd 

for  plaintiff.— Gates  v.  O'Oara  (AU.)  729. 

Where  it  manifestly  appears  that  the  jury 
were  not  misled  by  an  Instruction,  the  verdict 
will  not  be  disturbed,  though  particular  words 
in  the  Instruction  are  open  to  criticism. — 
Tazoo  &  M.  v.  R.  Co.  v.  Williams  (Miss.)  489. 

I S2.         Bm»    WAiTod    la  appellate 
eowrt. 

*Aafflgnmflota  of  error  not  insisted  on  in 
axsomait   vill   not   be  terriewed. — €hwely- 


Bamham  Qroceiy  Oo.      OotUnriiam  (Ala.) 

667. 

In  an  action  against  a  railroad  for  the  OMfc- 
Tersicm  of  plaintiff's  goods,  an  asdgnment  of 
error  held  not  presented  on  appeal. — ^LonlsrlHe 
ft  N.  B.  Co.  T.  Britton  (AlaO  586. 

'Assignments  of  error  not  insisted  vDoa  on 
appeal  are  deemed  waived. — Kansas  C3^.  IC  ft 
B.  B.  C!o.  V.  Bandolph  (AlaO  920. 

8X3.  Determlmatiam  amd  diapoaltiom  af 

eanse. 

Under  Code  1896,  {  1826,  erroneoos  Jadgment 
for  costs  reversed  and  proper  jadgment  raider* 
ed. — Rarden  v.  Maddoz  (Ala.)  96. 

Reversal  of  judgment  as  to  one  of  two  Joint 
defendant  appiulante  AcM  to  carry  witii  it  a 
reversal  as  to  the  oQier. — ^Uaisay  t.  Gates 
(Ala.)  142. 

Under  Code  1896^  1 1826,  a  jndgment  In  fATor 
of  defendant  in  an  action  for  tort  will  not  be 
reversed  in  order  to  allow  idalntUf  nominal 
damages. — Blackburn  v.  Alabama  Great  South- 
ern R.  Co.  (Ala.)  345. 

Where  a  demurrer  was  properly  sustained  on 
some  of  the  grounds  assigned,  the  decree  sus- 
taining the  demurrer  will  be  affirmed,  though 
other  grounds  assigaed  were  not  well  token. — 
Crow  v.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

Where  the  Supreme  Court  dismisses  an  appeal 
on  the  ground  that  the  cause  has  become  a 
moot  one,  the  trial  court  must  dtsmiaa  the 
cause  on  the  same  ground. — Montgomery 
County  T.  Mon^omery  Traction  Go.  (Ala.)  618. 

*A  clerical  error  In  the  form  of  a  judgment 
<m  trial  of  right  of  proper^  levied  on  may  be 
corrected  on  appeaL-— Johnson  t.  Gltixen^ 
Bank  (Ala.)  677: 

Where  bills  of  exceptions  are  stricken  from 
the  transcript,  and  there  is  no  question  tiiat 
can  be  considered,  otherwise  than  throngh  a 
blU  of  exceptioDS,  the  jodnnent  will  be  alllrm- 
ed. — Anderson  t.  Winer  (Fla.)  81. 

To  warrant  the  Sniveme  CToart  In  vacating 
decree  of  a  former  term  as  void  because  of 
matters  dehors  the  record,  the  evidence  should 
show  a  meritorious  case.~Rumeli  v.  City  of 
Tampa  (Fla.)  101. 

Where  a  prelimlQary  Injunction  was  leBned 
to  restrain  the  placing  of  plaintiff's  picture 
in  the  Rogues'  Gallery,  and  defendant  appealed, 
the  case  would  be  remanded  to  be  heard  on 
the  merits.— Itzkovitch  v.  Whitaker  (La.)  499. 

Whers  ^atntifl  sued  a  church  corporation  after 
the  ex^ration  ol  ito  charter,  and  recoTered  judg- 
ment for  part  of  his  demand,  and  thereafter 
sued  its  successor  on  the  original  cause  of  action 
for  the  full  amount  of  his  claim,  and  the  Su- 
preme Court  held  that  he  had  no  case  against 
the  corporation  on  the  merits,  but  reserved  what* 
evw  righto  he  might  have  under  his  jodgment 
against  the  old  corporation,  idaintlff  held 
estopped  from  opening  the  controvert  upon  the 
merito  between  the  parties,  and  the  reservation 
was  restricted  to  anv  right  to  enforce  the  jadg- 
ment against  the  old  organisation.— Chapman 
V.  Old  African  Baptist  Church  (La.)  806. 

Where,  in  a  suit  to  restrain  foreclosure,  the 
amount  dne  was  not  adjudicated,  a  decree  for 
the  proper  sum  could  not  be  rendered  on  ap- 
peal.—Gray  T.  BryaoD  (Miss.)  694. 

APPEARANCE. 

Bond  for  appearance,  see  "Bail,**  1 1. 

Effect  of,  in  summary  proceedings  against  at- 
torney, see  "Atbnney  and  OUent**  f  !• 

In  attadiment  prooMOlng^  see  "Attadimmt" 
i  2. 


*  Votet  asMOtetsdU  Saa  ^llatas. 
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On«  who  obtalni  a  bin  of  ptrtlcalan  and 
star  of  proceedings  is  estopped  to  deny  Jaris- 
diction  orer  hit  person. — East  Coast  Lomber 
Oo.  T.  Etlis-TouDg  Co.  <FIa.)  Iffli  BlUa-yoaos 
Co.  T.  Bast  Coast  Lambv  Qo^  Id. 

APPLIANCES. 

LiabUibr  of  Mnptom  tor  deCeets,  aeo  "Master 
and  Sarnat,"^!  & 

APPLICATION. 

Of  ass^  of  partDershlp,  aee  TartMrsUp,"  {  Z 

APPOINTMENT. 

Of  elaetlui  eonunlsslonera.  see  "Blectioiis,"  |  3. 
Of  executor  or  admlnistratra.  see  "Ezecntors 

and  Administrators,"  S  1. 
Of  Koardian,  see  "Goardian  and  Ward,"  {  1. 
Of  fodge,  see  "Jndges,"  {  1. 
Of  officers  In  general,  see  "Oflacers,"  |  1. 
Of  zeodTer,  see  "BeeeiTan,**  t  2. 

APPROPRIATION. 

Of  water  rlgfati  In  general,  see  "Waters  and 
Water  Conrses,**  i  2. 

ARBITRATION  AND  AWARD. 

See  "Beference." 

I  1.  Bnbmlsalon. 

*An  award  held  invalid  where  snbmlsslon  Is 
to  three  arbitratore,  and  bnt  two  make  tbe 
Investigation.— Harvhi  t.  Den^  (Hiss.)  466. 

ARGUMENT. 

On  rehearing,  see  ''Appeal  and  Brror,**  I  12. 

ARGUMENTATIVE  INSTRUCTIONS- 

In  ^minal  praseentloBs^  see  "Criminal  Law/* 

ARGUMENT  OF  COUNSEL 

See  rrrial,"  |  «. 

Id  criminal  prosecutions,  see  "Criminal  Law," 
i  23. 

Objection  for  purpose  of  review,  see  "Orimlna] 

Law,"  I  35. 
Berlew  as  defendant  on  presentation  of  srounds 

of  rerlew  In  record,  see  "Orimlnal  law,"  fi 

87. 

ARREST. 

See  "Ban." 

OlTlag  of  note  to  prevent,  see  "Bflls  and  Notes," 
I  2. 

lUegal  arrest,  see  "False  Imprisonment." 

ARREST  OF  JUDGMENT. 

In  criminal  proseentions,  see  "CUminal  Iaw," 
I  88. 

ARSON. 

An  Infflctment  held  to  set  forOi  an  attempt 
to  conuttit  arson  within  Rev.  St  1892,  t  2426. — 
Kinchien  t.  State  (Fla.)  467. 

'Where  a  witness*  teetimonj  shows  he  was 
present  at  a  qnarrel  between  one  accused  of 
arson  and  the  occupant  of  the  honse  burned,  be 
mar  testUr  as  to  ancfa  anarrel,  accompanied 


with  tbreati  to  bnmv— Klndilen  r.  State  (Fla.) 
467. 

Evidence  held  to  snfitaln  convietloa  of  arson. 
—Kinchien  v.  State  (Ela.)  467. 

ASSAULT  AND  BATTERY. 

Assault  on  passenger  hy  emplorfi  of  carrier,  see 
"Carriera,M8  6,  8. 

Assanlt  with  Intent  to  UU,  see  "Homldde," 
U  8.  6,  7.  11.  13. 

C<Hiviction  of,  under  Indictment  chared  great- 
er crime,  see  "Indictment  and  Information," 
I  6. 

Creation  of  oflenaes  In  general,  see  "Criminal 

Law,"  J  1.  •  — 

Instmctims  In  guieral,  nt  "OrimbuU  Iaw," 

I  26. 

Liability  of  master  for  assault  t^'  servant,  see 

"Master  and  Servant,"  S  12. 
Beview  of  qaestions  of  fact,  see  "Appeal  and 

Error,"  fi  17. 

I  1.  OItU  UabUltr. 

*In  an  action  for  assanlt  and  battery,  abnrive 
language  by  plaintiff  against  defendant  cannot 
be  pleaded  in  jnstificatioa. — Harden  v.  Maddox 
(Ala.)  95. 

The  quantum  of  damages.  In  an  action  by  a 
married  woman  for  an  assault,  is  largely  in  the 
discretion  of  the  iudge  or  Jury. — ^Puziconi  v. 
Greco  (La.)  599. 

i  Z*  tMrnimal  raspoaalbllltr. 

*A  person  standing  in  loco  parentis  may 
administer  reasonable  chastisement  to  a  pupil, 
and  to  make  It  criminal  he  must  inflict  an 
immoderate  punishment  malo  animo,  or  must 
Inflict  on  him  some  permanent  Injury.— Holmes 
T.  Sute  (Ala.)  669. 

In  a  prosecution  for  assault  committed  In 
the  ehasUaement  of  a  pniril,  it  was  c«npetent 
to  show  that  the  pnnl  was  confined  to  her 
bed  on  account  of  the  pimishmait.  and  the 
length  of  time  she  was  confined. — ^Holmea  T. 
Stat*  (Ala.)  569. 

ASSESSMENT. 

Of  damsgesi  see  "Damac^s,"  ^  S. 
Of  tax.  aea  "Taxation,"  fi  8. 

ASSETS. 

Bin  for  discovery  of,  see  "Discovery,'*  S  !• 
Of  estate  of  decedent,  see  "Execators  and  Ad- 

miuistratora,"  fi  2. 
Of  partnership,  see  "Partnership,"  |  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  H  9.  10. 

ASSIGNMENTS. 

Best  and  secondary  ovldeneo  of,  see  'Evidence.** 
$  4. 

Fraud  aa  to  creditors,  see  "Fraudulent  Con- 
Teyances." 

Of  judgment  as  affecting  right  to  redeem  from 
execution  sale,  see  "Execution,"  fi  3. 

Transfer  of  cause  of  action  ground  for  abate- 
ment, see  "Abatement  and  RevlTal,"  {  1. 

Tran^fen  of  varttcviixr  »veiHe$  of  properey, 
riohts,  or  iTUtrumentft 

See  "Bills  and  Notes,"  {  1;  "Covenants,"  f  1; 

"Mortgagee,"  9  4. 
Bills  of  lading,  see  "Carriers,"  fi  1. 
Insurance  policies,  see  "Inanrance,"  |  ik. 
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{  1.   Baaulaitcs  mnA  ralldlty, 

In  a  smt  by  a  partner  for  the  settlement 
of  flw  firm  acconnte,  a  bank  to  -whom  the 
copartner  had  made  adveDcea  from  firm  pro- 
ceeds to  pa;  bis  own  debt  held  an  equitable 
assignee  and  a  proper  party. — Jefferson  Ooonty 
Sav.  Bank  t.  Jeffers  <Ala.)  228. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "BanbnptcT,"  |  1. 

ASSOCIATIONS. 

See  "Building  and  Loan  Aasodations.** 
By-lawa  of  mntual  benefit  aBsociations  as  Im- 

eiring  obligation  of  contracts,  see  "Oonsti- 
tional  Lav,"  {  6. 
BmbeEzIement  hy  officer  of  association,  see 

"Embeiizlement. " 
Mntual  benefit  insnrance  assodatlonSt  SM  **In- 
snrance,"  S8  1>  10. 

ASSUMPSIT.  ACTION  OF. 

Docnmeutary  evidence,  see  "Evidence,"  |  8. 
To  enforce  landlord's  lien,  see  "Laudlord  and 

Tenant,"  {  4. 
To  enforce  liability  of  bank,  see  "Banks  and 

and  Banking,"  1 1. 

ASSUMPTION. 

Of  risk  by  employ^  sea  "Master  and  Serrast," 
|§  6,  8k  10. 

ASYLUMS. 

Laws  1006,  c  5384,  relating  to  the  Institute 
for  the  Blind,  Deaf,  and  Dumb,  and  for  the 
education  and  Indostrial  training  of  the  blind, 
deaf,  and  dumb,  is  not  in  violation  of  Const 
art.  13,  I  1,  providing  tbat  such  institution 
shall  be  fostered  by  the  state,  or  article  4,  sec- 
tion 17,  providing  that  the  governor  and  ad- 
ministrative officers  ahall  constitute  a  board 
of  commissioners  of  state  institutions.  In  that 
it  gives  certain  powers  to  the  board  of  control 
In  relation  thereto. — State  v.  Bryan  (Fla.)  929. 

ATTACHMENT. 

See  "Execution";  "Garnishment";  "Sequestra- 
tion." 

Against  national  banks,  see  "Banks  and  Bank- 
ing," S  2. 

Effect  of  proceeding!  In  bankraptcy,  see  '3ank' 
ruptcy,"^  i  1. 

Enmpnons.  see  "Elzeniptions.'* 

Harmless  error  In  action  for  wrongfnl  attach- 
ment, see  "A{>peal  and  Error,"  |  21. 

f  1.  Katun  and  smranda. 

*Tbe  temporary  absence  of  a  debtor  from  the 
state  does  not  of  itself  authorise  the  creditor 
to  resort  to  an  attachment  to  collect  his  debt, 
although  the  debtor  doei  not  Inform  his  cred- 
itors of  his  absence.— W.  F.  Vandiver  St  Co. 
T.  Waller  C&la.)  136. 

I  X.  Proeeedlnga  to  support  or  onfone. 

Where  defendant  appears  in  attachment, 
further  recital  in  the  Judgment  as  to  the 
court's  Jurisdiction  Is  nnnecessary. — Pacific 
Selling  Co.  v.  Oollins  (Ala.j  579. 

I  8.    QttuklBc*  TMstlnc,  dlssolvtlom,  or 
abamdoaKaat. 

In  the  absence  of  statutory  provision  therefor 
fteU  that  damagM  ma?  not  be  allowed  in  attach- 


mmt  In  chancery. — Bonds  r.  Tt,  Oamy  ft  Oo» 

(Miss.)  492. 

{  4.   Liablllttes  ok  boada  «r  wadMFtak' 
laics. 

*A  judgment  aeatnst  defendant  in  attachment 
held  not  uvalid  because  of  Inclusion  of  Buretaea 
on  hla  rqplerin  bond  contraiy  to  Code  18B6» 
S  566.— Stenhens  v.  Davis  (Ala.)  881. 

i  S.    WroniEfiil  attaeliiBemt. 

*An  attachment  sued  ont  without  statutory 
grounds  on  which  to  predicate  the  same  la 
wrongful,  and  entitles  the  attachment  detand- 
ant  to  recover  actual  damages. — ^W.  F.  Van- 
diver  &  Co.  V.  Waller  (Ala.)  136. 

An  attachment  plaintiff  Is  liable  to  the  at- 
tachment defendant  tor  wrongfully  suing  out 
an  attachment,  where  the  latter  was  not  about 
to  fraudulently  dispose  of  hu  property  and 
there  was  no  other  cause  tor  tiie  attachment. 
— W.  F.  Vandlver  &  Co.  v.  WaUer  (Ala.)  186. 

*Injury  resulting  to  the  credit  and  business 
of  a  defendant  in  an  attachment  which  has 
been  wrongfully  or  vexatiously  sued  oat  may 
be  recovered  as  special  damagM  In  a  suit  on 
the  attachment  bond.— W.  F.  vandlver  ft  Co. 
V.  Waller  (Ala.)  136. 

One  whose  p^shable  goods  have  been  wrwg- 

fully  attached  may  recover  damages  resulting 
to  such  goods  by  lockinK  them  up  in  a  store- 
house during  warm  weather  and  failing  to  give 
them  propOT  attention.^ — W.  F.  Tandiver  &  Co. 
T.  Wallw  (Ala.)  136. 

'Defendant,  against  whom  an  attachment  Is 
wrongfully  or  mallclonsly  sued  out,  may  recov- 
er counsel  fees  necessarily  incurred. — W.  F. 
Vandiver  &  Go.  r.  Waller  (Ala.)  136. 

*Wbere  attachment  is  sued  oat  wrongfully 
and  without  probable  cause,  panitive  as  wdl 
as  actual  damages  may  be  recovered. — W.  F. 
Vandiver  &  Co.  v.  Waller  (Ala.)  136. 

In  an  action  for  the  wrongful  suing  ont  of 
an  attachment,  charge  on  damages  heid  Bob> 
Btantially  correct. — W.  F.  Vandiver  ft  Go.  r. 

WaUer  (Ala.)  186. 

In  an  action  for  wrongfully  suing  ont  an 
attachment,  certain  instructions  held  not  to 
evade  the  prorlnce  of  the  Jury. — ^W.  F.  Van- 
diver ft  Co.  T.  Walter  (Ala.)  136. 

In  an  action  for  wrongfully  suing  ont  an 
attachment,  certain  charge  on  malice  liM  not 
to  preclude  the  Jury  from  eonsideitng  certain 
letters.— W.  F.  Vandiver  ft  Co.  t.  Waller 
(Ala.)  136. 

ATTEMPT. 

To  commit  crime,  see  "Indictment  and  Infwma- 
tion."  {{  2,  3. 

ATTENDANCE. 

Of  Juror,  see  "Jnxy,"  {  8. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In 

dvil  actions,  see  "Trial."  i  3. 
A^ument  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  "Criminal  Law." 

8  23. 

Attorney's  fees  in  actions  on  iDSurance  polide.<s 

see  "Insurance,"  i  9. 
Attorney's  fees  on  wrongful  attachment,  see 

"Attachment,"  {  5. 
Expert  testimony  as  to  Talne  of  legal  services, 

see  "Evidence    S  10. 
Instructions  In  general  In  action  tax  attom«7*» 

services,  see  "Trial,"  |  7. 


*  Voixt  anaatatod.  ■••  syllalma. 
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-Objections  to  argnment  of  coansel  for  purpose 

of  rerlev,  see  ^Criminal  Law,"  |  86. 
PriTllnied  coDimiiiilcatl<ms,  aw  '*WltaMMit'* 

BeinburBement  of  fees  of  attorner  of  tax  col- 
lector, Bee  "Taxation,"  (  7. 

Belevaney  of  evidence  hi  action  for  compensa- 
tion of  attorney,  see  "Bvidence,"  1  3. 

Review  of  miacondnct  of  eoonsei  as  dependent 
on  record  see  "Orlndnal  Law,"  I  87. 

Verification  of  bill  In  eqidtr  by  attorney,  see 
"Bquity,"  3  3. 

4  1.  Duties  and  UabiUtlea  «f  attonMy 

to  ftUent. 

A  notice  for  summary  judgment,  authorized 
bj  Code  1896,  c.  106,  held  to  give  the  court 
imisdiction  of  the  proceedings^HcDonald  t. 
State  (Ala.)  257. 

A  demand  in  proceedings  against  a  default- 
ing attorney  for  a  summary  judgment  under 
■Code  1806,  §S  3810,  3811,  held  proper,  when 
made  for  the  whole  amount  collected  by  the 
attorney. — McDonald  v.  State  (Ala.)  ^7. 

An  attorney  in  proceedings  against  him  for 
aammary  jndipnen^  nnder  Code  1886,  H  8810, 
S811,  Md  not  entitled  to  set  a  aet-ofl. — 
McDonald  t.  State  (AUu)  S57. 

In  proceedinga  for  smnmazy  jodgmMit  against 
a  defanltlng  attorney,  proof  that  the  attorney 
resided  within  the  territorial  jnrisdictlon  of 
the  court  held  unnecessary,  because  of  the  at- 
torney's appearance  and  pleadings. — McDonald 
T.  State  (Ala.)  2S7. 

The  error  In  admitting  certain  erldence  in 
proceedings  for  summary  judgment  against  a 
defaulting  attorney  held  harmless,  In  view 
«f  the  admiedon  of  prwer  vridmce. — McDon- 
ald V.  State  (Ala.)  »7. 

Jn,  proceedings  for  sommary  judgment  against 
a  defaulting  attorney,  a  demand  on  him  held 
made  after  the  expiration  of  a  reasonable  time 
after  the  collection  by  bim  of  the  fund  claimed. 
—McDonald  v.  State  (Ala.)  2S7. 

*A  movant  under  C!ode  1886,  }  8810,  for  a 
summary  judgment  against  an  attorney  falling 
to  tiirn  over  money  collected  by  him,  held  re- 
quired to  prove  a  demand  and  refnsal.—Mc- 
Carley  v.  White  (Ala.)  978. 

I  St   Oompensatloa  and  lien  of  attor* 
ney. 

In  an  action  for  attorney's  services,  it  was 
error  for  the  court  to  refuse  to  charge  that,  if 
an  agreement  was  made  for  all  the  eervices,  the 
jury  could  not  charge  defendant  with  a  greater 
amount  than  that  agreed  on. — ^Fuller  t.  Stsvens 
(Ala.)  623. 

In  an  action  to  recover  from  attorneys  an 
amount  retained  by  them  as  a  fee,  evidence  as  to 
tiie  reasonableness  of  the  fee  retained  held  to 
warrant  an  affirmative  charge  for  defendants. — 
Oerman  v.  Browne  &  Leeper  (Ala.)  742. 

ATTORNEY  GENERAL. 

Aa  pn^wr  party  to  institute  quo  warranto  pro- 
ceedings, see  "Quo  Warjanto,"  |  2. 

AUCTIONS  AND  AUCTIONEERS. 


services,  see 


idence,"  8  10. 


A  finding  tliat  the  reasonable  value  of  an 
auctioneer's  services  was  1^  per  cent,  of  the 
gross  amount  ot  the  sales  held  improperly  modi- 
fied hy  tiia  duncdlM-,  ao  as  to  raise  the 


T.  Frieraon  fSi.)  612. 

AUDIT. 

Of  claims  against  county,  see  "Coonties,"  S  4. 

AUTHORITY. 

Of  agmt,  aca  Trincipal  and  Agent,**  1 1. 

AVOIDANCE. 

Pleading  matter  in  avddaDce,  aee  "Pleading," 
S  8. 

AWARD. 

See  "Arbitration  and  Award,"  S  1- 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  |  ft 

BAIL. 

I  1.  Im  criminal  prosecntlons. 

Entry  of  final  judgment  against  sureties  on 
a  forfeited  appearance  bond  held  erroneous,  un- 
der Code  18^  U  1386,  3417,  because  of  failure 
to  serve  the  sdre  faxiias  in  time. — ^Bobertaon 
V.  State  (Misa.)  47a 

Under  Bev.  C!ode  1882,  $  66,  the  refusal  of  ball 
pending  appeal  from  a  conviction  of  grand  lar- 
ceny held  not  an  abuse  of  discretion. — Winegar- 
den  V.  State  (Miss.)  1013. 

The  condition  of  a  physician's  family  and 
patimts  held  not  entitled  to  consideration  on 
an  application  for  ball  pending  ajroeal  from  his 
conTicnon  for  grand  larceny^Winegarden  t. 
State  (UlsB.)  1013. 

BAILMENT. 

See  "Carriers."  SS  1-8;  "Warebousemen." 

Authority  of  agent  to  enlarge  contract  of,  aee 
"Principal  and  Agent,"  f  1. 

Embezzlement  or  laiceny  by  bailee,  see  ■'Em- 
bezzlement." 

Holding  barge  as  bailment,  see  "Shipping,"  S  1. 

A  transfer  of  possession  of  personal  property 
held  a  loan  within  Code  1896,  1 1018.-^atthi8 
V.  Thurman  (Ala.)  360. 

Under  Code  1886,  S  1018,  creditors  of  a 

borrower  of  personeJty  who  became  such  be- 
fore the  loan,  on  the  expiration  of  three  years 
from  the  commencement  thereof,  can  claim 
DO  rights  In  the  property. — Matthis  t.  Thur- 
man (Ala.)  360. 

Under  Code  1886,  {  1018,  providing  that 
property  loaned  and  remaining  in  the  possession 
of  the  borrower  more  than  three  years  shall 
vest  in  the  borrower  as  to  creditors  after  three 
years  from  the  commencement  of  the  loan,  the 
burdra  is  on  a  creditor  to  prove  that  he  be- 
came such  more  than  three  years  after  the 
loan.— Matthii  t.  Thurman  (Ala.)  86a 

BALLOTS. 

See  "Blections,"  |  2. 

BANKRUPTCY. 

I  1. 


and  Intartd  Andrcwa 


Asslcnnentt    administration,  and 
dlstHbntion  of  baakrnpt's  estate. 

'Proceedings  In  bankruptcy  do  not  affect  the 
lien  of  attachments  or  gamidunenta  aoqaired 

*  Paint  annotatad.  See  ayllabaa. 
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more  than  four  numdw  preceding  the  bankrupt* 
cgr. — Blodi  Bros.  t.  Uoore  (AIa.ri02S. 

BANKS  AND  BANKING. 

Bank  a«  acinltabla  aaalgna^  see  "AadgnnMnta.** 

Set-off  of  deposits  in  action  against  bank  de- 
positor, see  "Setoff  and  Oonnterdaim,"  {  1. 

I  1.  FnmeUoas  ud  desUus. 

It  Is  prima  fade  negligence  in  a  bank,  re- 
ceiving a  check  for  collection,  to  send  it  to 
the  drawee  bank  for  payment. — Jefferson 
Count;  Sav.  Bank  t.  Hendrlx  (Ala.)  295. 

A  complaint  in  an  action  against  a  bank 
negligently  failing  to  collect  a  check  for  eollee- 
tk>n  held  insufficient. — Jefferaon  County  Bar. 
Bank  t.  Hendrlx  (AUu)  295. 

*Tiie  amount  of  the  recovery  in  an  action 
against  a  bank  for  its  negligent  failnre  to  col- 
lect a  check  received  for  collection  is  not  nec- 
essarily the  amonnt  of  the  check. — Jefferson 
Coanty  Bar.  Bank  v.  Hendrlx  (Ala.)  295. 

The  liability  of  a  hank  negligently  failing 
to  collect  a  check  received  for  collection  held 
enforceable  in  assumpsit  or  in  case. — Jefferson 
County  Sav.  Bank  v.  Hendrix  (Ala.)  285. 

*A  bank,  failing  through  its  fault  to  collect 
a  check  received  for  collection,  held  liable  for 
the  resnlting  damages. — Jefferson  County  Sav. 
Bank  t.  Hendrlx  (Ala.)  295. 

It  Is  the  dnty  of  a  collecting  bank  to  give 
the  depositor  notice  of  the  dishonor  of  a  check 
depcwited  *lth  it  for  collection. — Jefferson 
Coanty  Sav.  Bank  t.  Hendrlx  (Ala.)  296. 

Custom  authorizing  bank  to  which  check  la 
sent  for  collection  to  send  it  to  the  drawee  bank 
for  collection  held  unreasonable  and  void. — Far- 
tej^Nat  Bank  t.  Pollock  ft  Bemheimar  (Ala.) 

S  2.  MatloMl  banks. 

•Under  Bev.  St  U.  S.  I  SM2  [U.  S.  Comp. 
St.  1901  p.  3617],  a  state  court  held  without 
jurisdiction  of  an  action  by  attachment  agl^nst 
a  national  bank  before  final  judgmenL— Mer- 
chants' Laclede  Nat  Bank  t.  Tioi  Grocery  Go. 
(Ala.)  478. 

BASTARDS. 

Legitimacy  of  issue  of  slaves,  see  "Slaves.** 
Parties  entitled  to  allege  error  'on  anwal,  see 
"Appeal  and  Error,"  {  14. 

I  1.  Prooeediacs  vnder  IwstArdy  Imwa. 

*A  dismissal  of  a  bastardy  suit  without  preju- 
dice is  not  a  bar  to  the  institution  of  another 
suit.— Johnson  v.  Walker  (Miss.)  49. 

•Uoder  Code  1892,  |  249.  justice  of  the  peace 
of  certain  district  held  anthorixed  to  issue  war- 
rant and  try  bastard^  caseiUotiritlutandlng 
provieions  of  Code  1^2,  S  2395. — Johnson  T. 
Walker  (Miss.)  48. 

•Under  Code  1882,  8  9S4.  a  bastardy  affida- 
vit if  required  by  section  249,  may  be  issued 
by  a  justice  other  than  the  ona  who  Issues  the 
warrant  and  tries  the  case. — Johnaon  t.  Walker 

(Mias.)  49. 

*In  bastardy  proceedings.  declarationB  of  the 

mother,  made  during  travail,  as  to  paternity  of 
child,  held  admisfsime,  notwithstanding  (jode 
1892,  S  2u7.  and  the  survival  of  the  mother. — 
Johnson  t.  Walker  (Miss.)  49. 

Issue  as  to  the  paternity  of  child  In  ba^ 
tardy  proceedings  held  suffldently  made  up  to 
satisfy  Code  1^  |  252.— Johnson  t.  Walker 
(Mlsa.)4a. 


In  bastardy  proceedings,  an  Instruction  on 

damages  In  the  language  of  Code  1802.  |  258, 
held  correct. — Johnson  t.  Walker  (Miss.)  49. 

•In  bastardy  proceedings,  momentary  pres- 
ence of  child  in  courtroom  held  not  reversible 
error.— Johnson  v.  Walker  (Miss.)  49. 

In  bastardy  proceedings,  certain  testimony  as 
to  plaintiff's  statements  as  to  the  paternity  of 
the  child  hdd  not  prejudicial,  in  view  of  other 
evidence  and  instructiona.— Orohason  v.  Walker 
(Miss.)  48. 

In  bastardy  proceedings,  exclusion  of  testi- 
mony of  plalnnff*s  denial  of  criminal  conver- 
satlon  witn  men  held  not  prejudicial. — Johnson 
V.  Walker  (Miss.)  49. 

In  bastardy  proceedings,  exclusion  of  testi- 
mony that  an  engf^ement  between  defendant 
and  plaintiff  had  not  been  renewed  held  not 
prejudicial  error. — Johnson  v.  Walker  (Hiss.) 
4S. 

*Under  Code  1892,  S9  86,  250,  lodgment  for 
costs  of  appeal  to  circuit  court  In  bastardy  pro- 
ceedings held  ^ffoperly  rendered  against  aw^Jlant 
and  hw  snretiee  Jointly. — ^Nwton  t.  Wicker 
(Mias.)  SQOl 

BATTERY. 

See  ''Assault  and  Battery.** 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  assodattons,  see  *^uildlng 

and  Loan  Associatl(Hia." 
Mntual   benefit   insurance   aaaoctatioM.  see 

"InannuioB,"  fS  1.  10. 


BEQUESTS. 


See  *'WU1b.** 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  S  4. 
In^c^jminal  prosecutions,  see  "Criminal  Law," 


See  "Oamlns.** 


BETTING. 
BIAS. 


Of  judges  aee  **Judge8,"  |  4. 

Of  juror,  see  ''Jiu^'  I  4. 

Of  wltnera,  see  "Witnesses,"  ||  1,  Q. 

BILL  OF  DISCOVERY. 

See  ''Discovery,"  |  1. 

BILL  OF  EXCEPTIONS. 

Sea  "Bixc^ouB,  Bin  of." 

BILL  OF  UDING. 

See  "Carriera,'*  H  1-S. 

BILL  OF  PARTICULARS. 

Effect  of  obtaining  on  appearance,  see  "Ap- 
pearance." 

In  criminal  prosecntionB,  see  "Indictment  and 
Information,"  S  2. 

BILL  OF  SALE 

See  "Sales."  I  4. 
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BILLS  AND  NOTES. 

Oollection  of  check  by  bank,  ne  "Banki  and 

Banking."  I  1. 
OonelnBfom  m  pleading  as  to  tract  iii  notaa, 

see  "Pleadinv.'^  f  1. 
8itn«  for  purpose  of  taxation,  see  "Taxation,"* 

S  2. 

Sureties  on  notes,  aee  "Prindpal  and  Bnrety," 
f  !• 

Surrender  of  notes  given  for  corporate  stock, 
see  "Corporations,''^  S  6. 

Surrender  of  tenant  a  cote  as  discharge  of  land- 
lord's Hen,  see  "Landlord  and  Tenant."  i  4. 

To  building  and  loan  associations,  see  "Baild- 
ing  and  Loan  Associations." 

Transfer  of,  by  Insane  person,  see  "huane 
Fsrsons,"  |  2. 

I  1.   Blchts  and  UabllltlM  on  Indorse- 
iKont  «r  transfer. 

Tlie  existmce  of  a  contract  to  hold  notes 
in  trost  held  not  to  charge  one  taking  an  as- 
signment of  them  with  notice. — Bank  of  Lu- 
Terne  y.  Birmingliam  Fertiliser  Go.  (Ala.)  120. 

I  S.  Aotioms. 

Bridence  that  the  payee  of  a  note  was  in- 
sane at  the  time  he  transferred  the  same  to 
plaintiff  is  competent  under  a  sworn  plea  that 
plaintiff  was  ajmrty  really  interested  in  the 
note  sued  on.— Walker  y.  Winn  (Ala.)  12. 

The  payor  of  a  note  cannot  defend  a  salt  by 
the  transferee  on  the  grotmd  of  inadeqnacy  or 
consideration,  eta,  in  the  contract  of  trans- 
fer.—Walker  T.  Winn  (Ala.)  12. 

A  complaint  declaring  on  a  written  order 
held  fatally  variant  from  the  order  offered  in 
evidence.— ^Mtherbury  t.  Spotswood,  Tomer  & 
Co.  (Ala.)  588. 

Where  Issue  was  taken  on  a  repUcatitti  alleg- 
ing tiiat  the  bond  sned  <ai  was  nven  in  settle- 
moit  of  certain  controTersies,  plaintiff,  on  proof 
of  snch  allegation  beyond  dispute,  held  entiUed 
to  judgment  thereon. — ^Union  Fertilizer  Go.  v. 
Johnson  (Ala.)  681. 

*Where  a  note  after  having  been  endorsed  gets 
back  into  the  possession  of  tiie  payee  or  the  in- 
dorsee, he  has  prima  facie  l^al  titie  upon 
which  soit  may  be  predicated.— Hughes  v. 
Black  (Ala.)  964. 

ITnder  circuit  court  rule  29  (Code  1896,  p. 
1200),  filing  of  verified  plea  denying  plalntiflrs 
right  to  maintain  action  does  not  change  any 
role  of  evidence,  or  impose  on  plaintiff  a  greater 
or  less  burden  of  proof -Hughes  v.  Black  C^a.) 
981. 

Where  a  UIl  alleged  that  defendant  got  a  note 
in  question  as  a  gift  from  his  father,  but  the 
proof  showed  that  the  note  was  surrendered  by 
the  father  in  consideration  of  a  new  contract 
entered  into  between  them,  the  variance  was 
fatal.— Sellers  v.  Sellers  (Ala.)  990. 

In  a  suit  on  a  note  signed  by  a  landlord  in 
order  to  prevent  her  tenant's  arrest,  whether 
she  was  induced  to  sign  the  same  by  dnress  held 
for  the  Juiy.- Bussdl  v.  Johnson  (Miss.)  782. 

BLOODHOUNDS. 

Relevancy  of  evidence  of  trailing  by  bloodhounds. 
Bee  "Criminal  Law."   |  8. 

BOARD. 


state  boards,  see  "States,"  |  1. 

•  Mat  nmotated.  Sm  qrUataa. 


BONA  FIDE  PURCHASERS. 

Of  hill  of  exdiange  or  promlssoxr  nota^  ms 

"BUls  snd  Notes,'^  |  1.  * 
Of  goods,  see  "Sales,^  |  6. 
Of  wftiehoasa  receipts,  see  **WardioiiatiiuiL" 

BONDS. 

As  sealed  instruments  within  statute  of  limita- 
tions, see  "Limitation  of  Actions,"  S  !• 

Bond  for  conveyance  of  insured  property  ss 
affecting  validity  of  insurance,  see  "Insur> 
auce,"  i 

Bonds  to  prevent  or  discharge  mechanic's  lien, 
see  "Mechanics*  Uens."  S  2. 

Corporate  bonds,  see  "Corporations,"  t  S. 

Exemption  of  United  States  bonds  from  taxa- 
tion, see  "Taxation,"  S  7. 

Mandamus  to  compel  issuance  and  sale  of 
bonds,  see  "Manwimua,"  §  2. 

Municipal  bonds,  see  "Municipal  Corporations," 
S  8. 

State  bonds,  see  "States,"  |  2. 

Soreties  on  bonds,  see  "Principal  and  Snrety." 

Bonds  /or  performance  of  dulfes  of  trust  or 

See  "Executors  and  Administrators,"  {  !• 

Bonds  in  legal  proceedinge. 
See  "Appeal  and  Error."  63  6,  IR:  "Attach- 
ment,'*^«  4,  5;  "Bail";  "Costs."  {  2. 
On  appeal  in  forcible  entry  and  detainer,  see 

"Forcible  Entry  and  Detainer,"  {  1. 
Prosecution  for  offenses  against  l«]Uor  laws, 
see  "Intoxicating  liquors,"  {  6. 

t  1.  AeUims. 

*Where  plaintiff  In  an  action  against  a  dty 
alleged  a  cause  of  action  on  a  bond,  it  could  not 
recover  on  proof  of  an  unsealed  instrument — 
Outta  Percha  &  Bubber  Mft  Oo.  t.  City  of 
Attalla  (Ala.)  719. 

BOUNDARIES. 

See  "Municipal  Corporations,"  I  1. 
Ejectment  involving  disputed  boBudary  Bne,  see 
"Ejectment,"  1  4. 

I  1.   ETldenee,  aseertelameBt.  and  es« 
tablisluuent. 

In  ejectment  to  determine  a  disputed  bound- 
ary line,  evidence  of  the  loeatitm  of  a  dlviahm 
fence  held  admlsdble^Ross  t.  Boy  (Ala.)  S8B. 

BREACH. 

Of  condition,  see  "Insurance,"      6,  6. 

Of  contract,  see  "Contracts,''  I  4;  "Sales,"  {  4. 

Of  covenant,  see  "Ooveuauts,"  4  2. 

Of  warranty,  see  "Sales,"  IT. 

BREACH  OF  THE  PEACE. 

Bond  for  good  behavior  on  conviction  of  of- 
fense against  liQuor  laws,  see  "Intoxicating 
Liquors,"  1  6. 

BRIDGES. 

Death  of  or  Injury  to  servant  caused  by,  see 

"Master  and  Servant,"  I  9. 
Flowage  caused  by,  see  "Waters  and  Watei 

Courses,"  S  3* 

BRIEFS. 

On  appeal  or  writ  (tf  error,  see  "Appeal  and 
Error,"  S  10. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

Selsim  and  nla  by  bomeftaad  aaMciatlon  dis- 
missed in  the  absraoe  of  on  unendment  to  the 
pleadingB  chafing  tlie  proceedinf  to  an  ordi- 
nary action. — Tentonia  Loan  ft  Building  Go.  T. 

Cronan  (Ia.)  561. 

Plaintiff,  having  repaid  an  original  nsurioiia 
loan  in  fall,  held  entitled  to  a  cancellation  of 
the  notes  and  security  eren  against  an  innocent 
holder  for  value. — Armor  t.  Bank  of  Loadon 

(Miss.)  17. 

New  uotea,  executed  by  a  borrowing  member 
of  a  building  aesociatlon  for  an  old  debt  tainted 
with  usury,  held  a  merger  of  the  old  debt,  un- 
enforceable for  more  than  the  unpaid  i»1ncipal 
of  the  (viginal  loan. — ^Armor  t.  Bank  of  Lon- 
don (Miss.)  17. 

In  an  action  b^  a  borrowing  member  of  a 
building  association  to  cancel  certain  securi- 
ties on  the  ground  that  the  loan  was  usurious, 
facta  held  to  establish  such  allegation. — Ar- 
mor T.  Bank  of  Ijondon  (Miss.)  17. 

BUILDING  CONTRACTS. 

See  "Contracts,"  3S  4,  6. 

Demurrer  to  pleading  in  action  on,  see  "Plead- 
ing." «  4. 

Harmless  error  in  action  for  breach,  see  "Ap- 
peal and  BiTm>,"  I  20. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Homicide"  |  6. 

BURGURY. 

THal  to  general,  sea  "Criminal  Iaw»**  |  19. 

S  1.   Ff ysoim  liitw  abA  piuilshaMBt. 

An  Indictment  for  burglary  ot  a  eUckoi  bouse 
need  not  allege  that  the  boose  was  specially 
made  to  keep  such  goods,  merchandise,  or  other 
valuable  things. — Lucas  v.  State  (Ala.)  821. 

BURIAL  INSURANCE 

Operation  of  insurance   laws  on  companies 
transacting  the  business  of,  see  ''Insurance," 

BUSINESS. 

Bestraining  interference  with,  see  "Injunction," 
t  & 

BY-LAWS. 

Of  mntoal  benefit  insurance  society,  aee  •"In- 
surance," 1 10. 

CALENDARS. 

Computation  of  time,  see  "Time^ 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  TItie";  "Beformation  of  lutm- 

ments." 

Cancellation  of  certificates  of  corporate  stock, 

see  "Corpoi&tions,"  i  4. 
Cancellation  of  seenritiee  t/irta  to  tallding  and 

loan  associations,  see  "Building  and  Loan  As* 

sociations." 
Rescission  of  contracts,  see  "Sales,"  i  3. 
"Right   to   reli^   under   general  prayer,  see 

■^uity,"  IT. 
Setting    aside    fraudulent    conveyanoas,  see 

"Fraudulent  Gonveyanoesk"  |  a 

•VolAt 


I  1.  Blcht  of  aetlom  aad  defoBuseo. 

1^9  prosecotion  of  an  ejectment  salt  will  not 
be  enjoined,  nor  tlw  deed  under  whidi  ^ain- 
tifb  cLaim  canceled,  on  the  ground  tliat  the 
deed  and  the  record  thweof  have  been  fraud- 
ulently altered.— Wibon  t.  Miller  (Ala.)  178. 


CARGO. 


See  **ShippiDg.' 


CARNAL  KNOWLEDGE. 


See  "Bape.* 


CARRIERS. 


Action  by  personal  representative  for  wrong- 
ful death  of  passenger,  see  "ESxecntors  and 
Administrators,"  S  6. 

Assessment  of  damages  tor  injnrlea  to  ptiisim 
ger,  see  "Damages,^'  I  5. 

Best  and  secondary  evidence  as  to  delivery  of 
freight,  see  "£!vidence,"  {  4. 

Death  of  passenger  in  general,  see  "Death," 
i  !• 

Directing  verdict  in  action  for  injuries  to  pas- 
senger, see  "Trial,"  I  4. 

Harmleaa  error  in  action  for  Injuriea  to  patwen- 
ger,  see  "Appeal  and  Error,"  i  21. 

Instructions  In  general  in  action  for  death  ci 
passenger,  see  "Trial,"  K  5,  7. 

Instructions  in  general  in  action  for  ejection  of 
passenger,  see  "Trial,"  S  7. 

Instructions  in  general  in  action  for  loss  of 
goods  by  carrier,  see  "Trial,"  {  5. 

Res  gestae  in  action  for  death  of  passoiger,  see 
"Evidence,"  f  3. 

I  1.  Curiace  of  (ooda. 

On  the  issue  of  the  charges  which  may  be 
reasonably  made  by  a  railroad  for  storing 
freight  in  Its  depot,  evidence  as  to  reasonable 
waraioase  charges  held  competent. — Central  oC 
Georgia  Ry.  Co.  t.  Turner  <Ala.)  80. 

A  husband  to  whom  household  goods  were 
consigned  held  entitled  to  sue  for  Injuries  there- 
to, though  he  was  not  the  absolute  owner  of  all 
the  property.— Walter  v.  Alabama  Great  South- 
ern R.  Co.  (Ala.)  87. 

*A  carrier  of  goods  under  a  limited  liability 
contract  held  bound  to  show  that  the  cause  of 
the  loss  of  the  goods  was  within  the  limitation 
and  occurred  witbout  negligence  on  ita  part. — 
Southern  Ry.  Oo.  T.  Levy  (Ala.)  95. 

*In  an  action  agninst  a  carrier  for  loss  of 
goods,  a  prima  facte  case  held  established  by 
proof  that  the  carrier  received  the  goods  and 
failed  to  deliver  them  safely. — Southern  By.  Go. 
V.  Levy  (Ala.)  95. 

*At  common  law  a  carrier  held  liable  for  the 
safety  of  goods,  except  for  injuries  from  act 
of  God.  public  enemy,  or  fault  of  the  complain- 
ing  party. — Southern  By.  Co.  t.  Levy  (Ala.)  95. 

'Assignments  of  bills  of  lading  are  not  gov- 
erned by  the  commercial  law,  but  the  trans- 
feree almply  acquires  the  transferror's  title 
to  the  goods  described  thereby.— J.  C  Uaaa  * 
Co.  V.  Gitisens>  Bank  (Ala^  129. 

Assignee  of  UIl  of  lading  held  the  owner  of 
the  goods  ai^  Uable  to  the  buyer  for  any  short- 
age.—J.  C.  Haas  &  Go.  v.  Citisens^  Bank 
(Ala.)  129. 

'Acceptance  by  a  shipper  of  bill  of  lading 
containing  a  limitation  of  the  carrier's  liability 
held  binding  on  the  shipper  when  the  limitation 
1b  not  illegal,  though  the  sUpner  was  not  aware  ' 
of  it— Atlantic  CotM  Una  1L  Co.  T.  Destw 
(Da.)  634. 
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I  9.  — —  TvanaportattoB   tmA  MlTwy 
by  Mwrlw. 

Where  tuyer  aad  consignee  wrongfully  re- 
fuses to  accept  goods,  tbe  seller  is  entitled  to 
rescind,  and  the  carrier  is  not  guilty  of  con- 
version In  reshipping  the  goods  to  the  seller 
on  the  letter's  order. — Stafaky  v.  Southern  Ry. 
Go.  (Ala.)  132. 

Consignee  of  goods  held  eatoppeA  by  Us  de- 
nial of  owner^ip  to  ane  carrier  tor  conrersion. 
— Stafskr  T.  Southern  By.  Co.  (Ala.)  132. 

Where  possession  of  certain  freight  for  trans- 
portation was  legitimately  obtained  by  defend- 
ant railroad,  there  mnat  have  I>een  a  demand  for 
and  a  refuul  to  deliver  the  same  in  order  to 
■how  conversion,  unless  there  was  proof  of  a 
tortious  dealing  with  the  property  oy  defend- 
ant otherwise.— Louisville  ft  N.  S.  Co.  t.  Brit- 
ton  (Ala.)  586. 

In  an  actitm  aniinst  a  railroad  for  the  conver- 
sion of  plaintirs  goods,  a  sales  bill  for  tbe 

rda  A«M  admissible  in  evidence. — LoulsTille  & 
R.  Co.  V.  Britton  (Ala.)  583. 

In  an  action  against  a  railroad  for  the  conver- 
Bton  of  a  case  of  slippers,  a  sales  bill,  reciting 
purchase  by  plaintiff  of  tbe  goods  from  a  shoe 
company  in  connection  with  evidence  that  it 
was  paid,  showed  title  in  plaintiff  and  his  right 
to  immediate  possession  of  the  goods,  in  the 
absence  of  contrary  evidence. — Louisville  &  N. 
R.  Co.  V.  Britton  (Ala.)  585. 

In  an  action  against  a  railroad  for  the  conver- 
sion of  plaintiETs  goods,  a  refusfLl  on  demand 
to  deliver  the  goods  without  the  bill  of  lading 
therefor  was  a  qualified  one,  the  reasonable 
nesf  whereof  was  a  question  for  the  jury. — 
Ix)uisville  &  N.  R.  Co.  v.  Britton  (Ala.)  585. 

The  unqualiSed  refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  carrier  ik  a 
waiver  of  the  right  to  insist  on  a  delivery  at 
the  usual  place  of  delivery. — Central  of  Georgia 
ILy.  Co.  T.  MoDtmollen  (Ala.)  820. 

In  on  action  egainat  a  carrier  for  failure  to 
deliver  goods.  Judgment  including  the  value  of 
the  goods,  held  erroneona — Central  of  Gewgla 
Ry.  Co.  V.  Montmotlen  (Ala.)  820. 

In  an  action  against  a  carrier  for  failure  to 
deliver  goods,  the  consignee  Held  required  to 
prove  damages  from  damaged  condition  of  goods 
and  from  delay  In  making  an  attempted  de- 
livery.— Central  of  Georgia  Ry.  Co.  v.*  Mont- 
mollen  (Ala.)  820. 

A  carrlor  when  sued  for  failure  to  deliver 
goods  may  prove  without  a  qieclal  plea  an  at- 
teoipted  delivery. — Central  of  Georgia  I^.  Co. 
V.  Montmollen  (Ala.)  820. 

I  8>   »  Oonmeotlw  oarrlan. 

In  an  action  against  a  connecting  carrier  for 
Injuries  to  goods,  a  requested  instruction  Acid 
properly  refused  as  pretermitting  any  inquiry  as 
to  whether  the  injuir  occurred  on  defendant's 
line. — Walter  v.  Alabama  Great  Southern  R 
Co.  (Ala.)  87. 

Whwe.  In  a  suit  against  a  connecting  car- 
rier, it  pleaded  contributory  negligence  and  that 
the  goods  were  not  injured  while  in  its  posses- 
sion, it  was  bound  to  sustain  both  allegations. — 
Walter  v.  Alabama  Great  Sontiiem  B.  Go. 
(Ala.)  87. 

In  an  action  against  a  connecting  carrier, 
proof  that  the  goods  were  dplivered  by  defend- 
ant in  a  damaged  condition  held  to  establish  a 
prima  facie  case  of  liability. — Walter  v.  Ala- 
bama Great  Southern  R.  Co.  (AUl)  87. 

In  an  action  against  a  common  carrier  for 
injury  to  goods,  a  complaint  Jield  substantially 
in  the  form  prescribedT  by  Code  ISQti,  p.  04(1, 


No.  15.— Waltar  t.  Ahtaiu  Oreat  Southern  B. 

Co.  (Ala.)  87. 

In  an  action  against  a  connecting  carrier  for 
injuries  to  goods,  an  amendment  to  a  plea  of 
contributory  n^Iigence  held  repugnant  to  the 
admission  of  negligence  contained  in  the  plea 
of  contributory  negligence. — Walter  v.  Alabama 
Great  Southern  B.  Co.  (Ala.)  87. 

In  an  action  against  a  connecting  carrier  for 
injuria*  to  goods,  contributoty  UMligence  ot  the 
alupper  in  loading  the  goods  Ma  no  defense. — 
Walter  v.  Alabuna  Great  Southern  R.  Co. 
(Ala.)  87. 

A  delivering  connecting  carrier  under  a  limit- 
ed liability  bill  of  lading  held  liable  for  injuries 
to  the  property  occurring  on  its  own  line,  or 
while  in  its  poseession.  —  Walter  v.  Alabama 
Great  Southern  R.  Ca  (Ala.)  87. 

•Where  a  carrier  gives  a  bill  of  lading  for 
goods  beyond  its  own  line,  without  limiting  its 
liabiltty.  It  is  liable  for  the  safe  delivery  of 
the  goods  at  their  ultimate  destination, — South- 
ern Ry.  Co.  T.  Levy  (Ala.)  95. 

A  carrier  held  to  assume  common-law  liability 
for  the  delivery  of  goods  beyond  its  own  line, 
unless  a  limited  liability  bill  of  lading  Is  de- 
livered to  the  shipper  on  receipt  of  the  goods. — 
Southern  Ry.  Co.  v.  Levy  (Ala.)  95. 

In  an  action  against  a  delivering  carrier  for 
damages  to  goods,  a  plea  alleging  nonliability 
under  bill  of  lading  held  not  demurrable  for 
failure  to  specificallT  allege  that  tbe  bill  of 
lading  was  delivered  to  toe  shipper  contem- 
poraneously with  the  receipt  of  the  goods. — 
Southern  By.  Co.  v.  Levy  (Ala.)  95. 

Evidence  held  to  authorize  a  finding  of  a 
partnership  arrangement  between  connecting 
carriers,  making  them  liable  'as  partners  for 
delay  in  delivery  of  freight. — IlllnoiB  Cent. 
R.  Co.  V.  Jones  (Miss.)  493. 

I  4.    Carrlace  of  Uve  atoelE. 

A  carrier's  delivery  of  hogs  to  a  stockyard 
company,  instead  of  tiie  consignees,  held  unlaw- 
fuL  and  to  constitute  a  conversion. — Sonthwn 
By.  Co.  V.  Webb  (Ala.)  262;  Webb  v.  South- 
em  Ry,  Co.,  Id. 

Failure  of  a  shipper  to  accompany  his  stock, 
as  required  by  the  contract  of  affreightment, 
held  not  to  relieve  the  carrier  from  liability 
for  misdelivery. — Southern  Ry.  Co.  v.  Webb 
(Ala.)  262;  Webb  v.  Southern  Ry.  Co.,  Id. 

Where  a  carrier  converted  certain  hogs  by 
misdelivery,  It  was  immaterial  to  Its  liabilil? 
therefor  that  it  was  entitled  to  retain  the 
hogs  until  the  freight  was  paid. — Southern  Ry. 
Co.  V.  Webb  (Ala.)  262;  Webb  r.  Southern 
By.  Co.,  Id. 

A  clause  of  a  contract  of  affreightment  re- 
quiring notice  of  claim  before  live  stock  is 
delivered  held  Inapplicable  to  a  claim  for  dam- 
ages for  misdelivery, — Southern  By.  Co.  v. 
Webb  (Ala.)  2iS2;  Webb  v.  Southern  I^.  Co„ 
Id. 

In  an  action  for  breach  of  a  contract  for 
the  shipment  of  hogs,  plaintiff  held  entitled 
to  recover  damages  resulting  from  decreased 
weight  and  market  value  during  their  unlaw- 
ful detention,  under  a  count  in  tbe  complaint 
in  the  Code  form, — Southern  Ry.  Co.  v.  Webb 
(Ala.)  :W2;  Webb  v.  Southern  By.  Co.,  Id. 

In  an  action  against  a  carrier  for  breach 
of  a  contract  to  transport  hogs,  plaintiff  held 
entitled  to  recover  under  a  count  in  the  Code 
form,  though  the  shipment  was  made  under 
bills  of  lading  containing  special  stlnulationa. 
—Southern  Ry.  Co.  v.  Webb  (Ala^  262;  Webb 
V.  Southern  Ry.  Co.,  Id. 
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Where  bogs  were  mitdelivered  to  a  stock- 
yard company,  instead  of  the  conBignees, 
plaintiff  heM  entitled  to  recover  the  charges 
for  feeding  tiie  hogs,  which  he  was  required 
to  par  before  be  coQld  regain  possession. — 
Southern  Br.  Co.  r.  Webb  (Ala.)  262;  Webb 
Southern  By.  Co.,  Id. 

In  an  action  against  a  carrier  for  miBdeliv- 
err  of  bogs,  plaintiff  held  not  entitled  to  re- 
cover expense  of  a  trip  to  destination  in  order 
to  regain  possession  of  the  bogs. — Soathem 
Br.  Co.  T.  Webb  (AU.)  262;  Webb  t.  South- 
em  Br>  Go.»  Id. 

A  provision  tn  a  live  stock  bill  of  Jading 
limiting  the  value  of  hogs  shipped  held  not 
to  preclude  a  recover;  of  damages  caused  by 
misdelivery  consisting  of  a  fall  in  the  market 
price.— Southern  Ry.  Co.  v.  Webb  (Ala.)  2^; 
Webb  T.  Southern  Ry.  Co.,  Id. 

*Where  the  shipper  of  live  stock  or  bis  agent 
takes  care  of  the  stock  during  its  transportation, 
and  it  la  found  injured  on  arrival,  the  oardenof 
proof,  under  Laws  1891,  p.  113,  c.  4071,  is  on 
the  shipper  to  prove  that  the  injury  was  caused 
by  operation  of  defendant's  trains,  before  burden 
shifts  to  the  defendant  to  show  no  neglig^ce 
on  its  part. — Atlantic  Coast  Line  B.  Co.  v.  l>ex- 
ter  Ola.)  634. 

'Provisions  In  ccoitracts  for  the  carriage  of 
live  stock  limiting  pecuniary  Uabilltr  of  carrier 
for  loss  or  tajuzr  to  sncb  stock,  are  valid. — 
Atlantic  Coast  Une  R.  Co.  t.  Dexter  (Fla.) 

(134. 

*Burden  held  on  carrier  to  show  that  injury 
to  live  stock  resulted  from  excepted  cause,  for 
which  it  was  not  liable  under  Its  contract. — 
Kansas  City,  M.  &  B.  R.  Co.  v.  Heard  (Mfas.) 
1011. 

i  S.  OarHace  ^  paas«Bc«n. 

*In  an  action  against  a  carrier  for  failure 
to  stop  at  passenger's  destination,  plaintiff 
held  only  entitled  to  recover  nominal  damages. 
—Blackburn  t.  Alabama  Qreat  Southern  B.  Co. 
(Ala.)  845. 

Small  child  riding  on  a  street  car  with  his 
mother  held  a  Dassenger,  although  no  fare  is 

Said  for  him.— Bali  v.  Mobile  Light  &  R.  Co. 
^la.)  S84. 

On  the  issue  of  whether  a  small  child,  riding 
on  a  street  car,  for  whom  no  fare  was  paid, 
was  a  passenger,  it  is  competent  to  show  a 
custom  on  the  part  of  the  street  railway  not 
to  charge  fare  for  small  childroi. — ^Ball  v. 
Mobile  Light  &  R.  Go.  (Ala.)  584. 

Testimony  held  to  raise  a  question  for  the 
jury  on  the  issue  of  whether  plaintiff  was  a 
passenger.— Ball  t.  Mobile  Light  &  B.  Co. 
(Ala.)  584. 

In  an  action  by  a  passenger  for  causing  plain- 
tiff to  get  off  the  train  bef<ure  reaching  the  sta- 
tion, Mid  that  Uiere  was  no  variance. — Louis- 
ville A  N.  B.  Oo.  T.  Quinn  (Ala.)  766. 

In  an  action  against  a  can1«*  for  not  carrying 
a  passenger  to  his  station,  evidence  as  to  what 
the  engine  did  after  plaintiff  left  the  train  held 
immateriaL — LoolavlUe  &  N.  B.  Co.  t.  Quinn 
(AU.)  766. 

I  6.    —  ParsoBkl  iajmrtea. 

*In  an  action  against  a  street  railroad  for  the 
death  of  a  nassenger,  evidence  that  the  acci- 
dent occurred  at  a  place  which  bad  become  a 
regular  stopi^ng  place  held  competent. — Bir- 
mingham Rr>.  Light  ft  Power  Go.  t.  Enslen 
(Ala.)  74. 

fnder  the  evidence  a  railway  company, 
when  sned  for  Ibe  death  of  a  passenger,  held 


not  entitled  to  ad  afirmatiTe  ditrge  In  Its 

favor. — Kansas  City,  M.  &  B.  B.  Go.  t.  Mat- 
thews (Ala.)  207. 

The  Tarlance  between  t  complaint  and  proof 
htid  not  material — Kansas  C^ty,  M.  &  B.  B. 
Co.  V.  Matthews  (Ala.)  207. 

*A  complaint  in  an  action  against  a  railway 
company  for  the  negligent  death  of  a  passen- 
ger held  snffldent,  witibout  setting  tortb  what 
employ^  were  negligent. — ^Kansas  Gtj,  iL 
&  B.  B.  Co.  V.  Matthews  (Ala.)  207. 

*A  complaint  tn  an  action  against  a  rail- 
way company  for  the  negligent  death  of  a 
passenger  Md  good  as  against  ■  demurrer. 
—Kansas  City,  M.  &  R  B.  Go.  T.  Matthews 
(Ala.)  207. 

*A  complaint  In  an  action  i^ainst  a  rail- 
way company  for  the  death  of  a  passenger 
held  to  sufficiently  show  the  manner  of  the  in- 
fliction of  the  injuries. — Kansas  Cl^,  M.  & 
B.  R.  Co.  V.  Matthews  (Ala.)  207. 

In  an  action  for  injuries  to  a  passenger  in  a 
colIisiMi  between  a  street  car  and  a  railroad 
train,  evidence  tbat  there  were  many  people 
in  the  car  held  admissible  under  a  count 
charging  willful  injury. — Birmingham  Ry^ 
Light  &  Power  Go.  v.  Butledze  (Ala.t  338. 

In  an  action  against  a  railroad  company 
for  injuries  received  br  one  attempting  to 
board  a  train,  evidence  keld  not  to  ohow  action- 
able negligence. — Southern  By.  Go.  t.  John- 
son (Ala.)  876. 

A  complaint  alleging  wanton  n^ligenoe  held 
insufficient  in  not  averring  that  all  of  defend- 
ant's servants  knew  of  plaintiff's  position,  or 
that  those  who  started  the  street  car  knew  of  ic 
—Birmingham  Br*.  Light  ft  Power  Co.  t.  Ben- 
nett (Ala!)  606. 

Evidence  held  to  raise  a  question  for  the  jury 
on  the  issue  of  negligeace  toward  a  paseenger 
in  the  manner  of  stopping  a  street  car. — ^BaU  t. 
Mobile  Ligbt  ft  B.  Go.  (Ala.)  584. 

In  an  action  by  a  passenger  for  asaaolt  and 

battery  committed  by  defeownf  s  conductor,  in- 
struction considered,  and  Aeld  tbat  there  was 
no  reversible  error. — Birmingham  By.  ft  Electric 
Co.  V.  Mason  (Ala.)  590. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  instructions  predicatiog 
a  recovery  on  the  condnctor's  nud^aee  held 
properly  refused. — ^Loulaville  ft  N.  B.  Co.  T. 
Quinn  (Ala.)  017. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  passenger,  an  objection  to  a  qnee- 
tion  ashed  a  witness  with  respect  to  the  nsnal 
movement  of  the  train  held  properly  overruled. 
— Soothern  Ry.  Co.  v.  Branyon  (Ala.)  6i%. 

In  an  action  against  a  railroad  for  injories  to 
a  passenger,  certain  charge  on  negligence  M€ld 
bad.— Swe^  T.  Birmingfaam  I^.  ft  Electric  Co. 

(Ala.)  767. 

*In  an  action  for  injories  to  a  passenga>,  a 
charge  that,  if  plaintiff  was  guilty  of  negligence 
which  contributed  to  her  injnrr,  the  jary  mast 
find  for  defendant,  was  proper. — Sweet  t.  Bir- 
mingham By.  ft  Electric  Go.  (Ala.)  767. 

In  an  action  for  injuries  to  a  passenger,  a 
charge  that,  unless  the  jury  believe  from  the  evi- 
dmce  that  defendant's  servant  or  agent  was 
guilty  of  negligence,  they  must  find  for  def«id- 
ant,  was  proper. — Sweet  T.  Blrmin^am  I^.  ft 
Electric  Co.  (Ala.)  767. 

In  an  action  for  injuries  to  a  passenger,  cer- 
tain instructions  held  bad  in  taking  from  the 
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jory  the  _gaeetlOB  of  defeDdaDt*B  negligeDce. — 
Sweet  r.  BiriDlngham  By.  &  Electric  Co.  (Ala.) 
767. 

A  comidalnt  In  an  action  against  a  atreet  rail- 
wta  Gompanr  for  Injnriea  to  a  pwnenier  held 
■niBcient. — Birmingham  Br.,  Ugfat  &  Power 

Co.  V.  Handy  (Ala.)  917. 

In  ao  action  against  a  railroad  for  injuries 
to  a  passenger  caaaed  by  a  sodden  stop  of  the 
train,  a  rerdict  for  plaintUf  k«Jd  uainst  the 
wdf^t  of  the  eridence.— Soothwa  By.  Go.  t. 
Hill  (Ala.)  987. 

*An  inetmctlon  in  an  action  against  a  rail- 
way company  for  injuries  received  by  a  passen- 
ger while  alighting  from  a  train  held  not  bad 
for  not  uegatiTins  the  defenses. — Alabama  &  V. 
a  Oo.  T.  Dear  (Miss.)  812. 

I  T>  ^—  OMstrlbntorr     secllcenee '  of 
persom  laijitred. 

An  instruction  In  an  action  against  a  rail- 
way company  for  tbe  ne^igent  death  of  a 
passenger  held  properly  reftised  for  failing 
to  hypothesize  that  nis  negligence  contributed 
to  his  death.— Kansas  City,  M.  &  B.  B.  Co. 
T.  Matthews  (Ala.)  207. 

An  inatruction  in  an  action  against  a  rail- 
way company  for  tbe  negligent  death  of  a 
passenger  held  properly  refused. — Kansas  City, 
M.  &  B.  B.  Co,  r.  Matthews  (Ala.)  207. 

Whether  a  passenger,  attempting  to  alight 
from  a  moving  train  after  cantion  agaiuKt 
mailing  the  attempt,  was  negligent  was  for  tbe 
jary. — Kansas  City,  M.  ft  B.  B.  Oo.  t.  Mat- 
thews (Ala.)  aoT. 

A  plea  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  passenger,  which  al- 
leges that  deceilent  was  guilty  of  contributory 
aegligence,  held  bad. — Kansas  City,  M.  &  B. 
B.  Co.  V.  Matthews  (Ala.)  207. 

Whether  a  passenger  was  negligent  in  at- 
tempting to  alight  from  a  train  moving  at  a 
rate  of  one  or  two  miles  an  hoar  was  for  the 
jnT7. — Kansas  City,  M.  ft  B.  B.  Co.  t.  Mat- 
thews (Ala.)  207. 

*Whether  a  person  familiar  with  a  depot 
was  negligent  in  alighting  from  a  moving 
train  in  tbe  nighttime  held  for  tbe  jury. — 
Kansas  City,  M.  ft  B.  B.  Oo.  v.  Matthews 
(AU.)  207. 

*The  slowing  up  of  a  train  for  a  station  is  not 
an  invitation  to  the  passenger  to  alight  while 
ibe  train  is  in  operati<m  or  moving,  or  for  tbe 
passenger  to  place  himself  in  a  position  of  peril. 
— Sweet  V.  Birmingham  By.  &  Electric  Co. 
(Ala.)  767. 

*A  passenger  is  guilty  of  contributory  negli- 
gence in  alighting  from  a  moving  car  when  a 
reasonably  prudent  person  would  not  attempt 
to  do  so. — Sweet  t.  Birmingham  By.  &  Blec- 
trie  Oo.  (Ala.)  767. 

A  passenger  alighting  from  a  car  which  had 
stopped  heUl  not  negligent  as  a  matter  of  law 
because  he  attempts  to  alight  with  bis  back  in 
the  direction  in  which  the  car  was  going. — Bir- 
mingham By.,  lAght  &  Power  Go.  v.  Handy 
(Ala.)  917. 

*Wbether  a  boy  was  guilty  of  contributory 
negligence  In  alighting  from  a  moving  train 
in  obedience  to  an  order  of  the  conductor  held 
a  question  for  the  jury. — Fore  v.  Alabama  & 
V.  By.  Co.  (Miss.)  493. 

*In  an  action  for  injuries  to  a  passenger 
while  alighting  from  defendant's  train,  held, 
under  the  facts  alleged  in  the  declaration,  that 
the  Question  of  contributory  negligence  was  for ' 


tbe  jOTT.— Sng  T.  Tasoo  ft  M.  T.  R.  Oo.  (Miss.) 

810. 

I  8>   ^—  EJeetlim  ut  pi— gww  wd  la- 
traders. 

'Complaint  against  a  cuiior  for  wrongtol 
ejection  held  sutDcieot.— LoaiavUle  ft  N.  R. 
Co.  T.  Perkins  (Ala.)  806. 

Evidence  considered,  and  held  insufficient 
to  support  a  verdict  against  defendant  for 
wrongfully  ejecting  plaintiff's  intestate  from 
its  train. — Louisrille  &  N.  B,  Co.  Perkins 
(Ala.)  806. 

In  an  action  against  t  carrier  for  wrong- 
ful ejection,  evidence  considered,  and  held 
that  me  court  properly  refosed  to  charge  the 
Jury  to  find  for  defendant. — Loniaville  ft  N. 
B.  Co.  V.  Perkins  (Ala.)  806. 

In  an  action  against  a  carrier  for  wrongful 
ejection,  an  Instniction  requiring  findings  for 
defendant  anlesa  the  conductor  urew  the  pas- 
senger off  the  train  was  properly  refused. — 
LouisvUle  ft  N.  B.  Go.  t.  Perkins  (Ala.)  806. 

Failure  of  a  witdess  to  render  aid  on  seeing 
a  passenger  ejected  from  a  rapidly  moving 
train  held  not  to  authorise  an  instruction  re- 
qntring  the  rejection  of  his  testimonr. — ^Lottis- 
Tille  ft  N.  B.  Co.  T.  Perkins  (Ala.)  905. 

Evidence  in  an  action  against  a  railway  com- 
pany for  ejecting  a  passenger  held  to  show  that 
she  was  coerced  by  the  conductor  to  leaiie  the 
train.— -liOnisTille  &  N.  B.  Co.  t.  Qolnn  (Ala.) 
616. 

An  instruction  In  an  action  against  a  carrier 
for  an  assault  by  its  conductor  on  a  passenger, 
relating  to  the  passenger's  right  of  recOT«y, 
held  not  erroneous. — Yazoo  ft  M.  T,  B.  Co. 
v.  Williams  (Miss.)  489. 

I  9.  Passencers*  effeote. 

•Under  Code  1^,  IS  3668,  8669,  carrier's 
liabill^  for  baggage  continues  until  the  baggage 
has  reached  its  destination  and  the  passenger 
has  had  a  reasonable  time  and  omtortnnityto  ob- 
tain it.— Zdgler  Bros.  t.  Mobile  ft  O.  IL  Oo, 
(Miss.)  811. 

*What  constitutes  a  reasonable  time  and 
opportunity  for  passengers  to  call  for  their 
baggage  after  its  arrival  at  destination  is  a 
questtou  of  fact  for  tbe  jnry. — Zeigler  Bros.  t. 
Mobile  ft  O.  B.  Co.  (Miss.)  811. 

*In  an  action  against  a  carrier  for  loss  of 
baggage,  production  of  check  and  proof  that  tbe 
baggage  has  not  been  delivered  held  to  make  a 
prima  facie  case  for  plaintiff. — Zeigler  Bros.  v. 
MobUe  ft  O.  R.  Co.  (Miss.)  811. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE. 

See  "Animals." 

CAUSE  OF  ACTION. 

See  "Action." 

CEMETERIES. 

Dedication  of  thoroughfares  In  cemeteries,  see 

"Dedication,"  |  1. 

CERTIFICATE 

CTertifled  copies,  see  "Evidence,"  |  & 

Qf  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  |  1. 
Of  acknowledgment  to  transfer  or  incumbrance 

of  homestead,  see  "Homestead,"  |  2. 
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Of  Inrannce  In  mntml  benefit  society,  see  "In- 
surance," I  10. 

Of  record  for  nurpost  of  review,  see  "Awwl 
and  Error,"  ff  T;  & 

CERTIORARI. 

I  1.   Ifmtvn  aad  sroiuids. 

•Certiorari  held  a  proper  remedy  to  review 
the  action  of  the  commlBBioDera'  court  In  giTiag 
effect  to  a  void  election. — ConimiBsioners'  Court 
of  Blount  County  v.  Johnaon  (Ala.)  910. 

Beaidoit  electors  and  landowners  In  a  prednct 
affected  by  a  void  atoek-law  election  are  suffi- 
ciently ioterested  therein  to  be  entitled  to  ap- 
ply for  a  writ  of  certiorari  to  review  the  elec- 
tion proceedings,— Commissioners'  Court  of 
Blount  County  v.  Johnson  (Ala.)  010^ 


To  juror. 


Sea  "Squltr.** 


CHALLENGE. 

"Jury,"  I  4. 

CHANCERY. 


CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  i  2. 

Of  «imiual  prosecutions,  see  ''Criminal  Iaw," 

CHARACTER. 

Of  accused  In  criminal  pro8ecut]on&  see  "Orim- 

Inal  Law,"  1  9;  "Homicide,"  JT. 
Of  witness,  see  "Witoesses,'*  S  0. 

CHARGE 

• 

By  carrier,  see  "Carriers,"  S  1. 
Of  legacies  on  property  by  will,  see  "Wills,"  i  3. 
To  jury  in  civil  actions,  see  "Trial,"  IS  6-10. 
To  jury,  in  crimiual  prosecutions,  see  Criminal 
Law,"  SS  25-29. 


CHARITIES. 


I  1. 


CoBStniotioB,  ndnlvlstratloB,  mmA 
•nfOToement. 

A  will  construed,  and  held  to  establish  a 
^rmanent  diarity. — ^Woodroof  T.Hundley  (Ala.) 

A  will  creating  a  trust  roustrned,  and  held  not 
to  show  that  it  was  limited  to  the  lifetime  of 
the  trustees  seleottMl  by  the  testatrix. — Wood- 
roof  V.  Hundley  (Ala.)  907. 

CHARTER  PARTIES. 

See  "Shipping,"  S  1. 

CHATTEL  MORTGAGES. 

Priority  of  cropper's  lien,  aes  "Agricultare." 

I  1.  Oonstraetlom  asA  operntion. 

*KeRiBtration  of  a  chattel  mortgage  is  con- 
structive notice  to  a  aubsequent  purchaser 
of  the  mortgaged  property  nnder  an  execution. 
—Howard  v.  Deens  (Ala.)  346. 

*The  lien  of  a  recorded  chattel  mortgage 
held  superior  to  that  of  a  purchaser  at  sale 
on  an  execution  issued  after  registration  of 
tlie  mortgage.— Howard  v.  Deens  (Ala.)  346. 

Where  notes  given  for  the  price  of  land  stipu- 
late that  in  default  of  payment  the  relation  of 
landlord  and  tenant  shall  exist,  with  all  rights 


and  remedies  to  sttforoe  eonectlon  of  rent,  a 
forfeiture  may  be  waived  by  the  vendor;  and 
if  waived  by  him  a  mortgage  of  the  crop,  which 
would  otherwise  be  subject  to  a  lien  for  rent, 
is  superior  to  tlie  title  of  a  sabeequent  pur- 
chaaer  of  sndi  cxop^BI.  Boat  ft  Go.  r.  Woods 
(Ala.)  681. 

{  2.   BlBhts  Md  UabiUtles  of  partiM. 

Under  &>de  1806,  9  1478.  a  defendant  In  det- 
inue by  a  mortgagee  held  entitled  to  set  np 
breach  of  warranty  in  the  sale  of  property, 
etc.,  for  the  purpose  of  defeating  the  action, 
but  not  for  tbe  purpose  of  obtaining  a  Teearerj 
against  the  mortgagee. — Mcl^niel  t.  BnlUran 
&  Bramlett  (Ala.)  866. 

In  detinue  by  a  mortgagee,  the  mortgagor  held 
entitled,  under  Code  1896.  fi  1477,  to  be  credited 
with  the  net  proceeds  of  the  sale  of  otlier 
mortgaged  property. — McDaniel  t.  Sullivan 
&  Bramlett  (Ala.)  366. 

In  detlnae  by  a  mortgagee,  the  court  in  as- 
certaining the  amount  due  can  only  consider 
tbe  amount  due  on  the  mortgage  on  whicli 
the  action  Is  based. — ^McDaniel  v.  Sullivan  & 
Bramlett  (Ala.)  356. 


i  3. 


V^m.«nt_me  parfonaa&M  of  eradl* 


mm,  veloMo.  mmA  satlsf aetlom. 

Here  acceptance  by  a  mortgagee  In  chattel 
mortgage  of  property  other  than  that  mortgaged, 
and  crediting  the  same  at  an  agreed  price  on 
tbe  mortgage,  does  not  show  an  agreement  to 
release  the  mortgaged  proper^. — 'Brannen  ft 
Henderson  t.  Harris  (Ala.)  721. 

Certain  evidence  held  not  to  show  an  agree- 
ment on  Uie  part  of  a  mortgagee  to  releasa 
the  diattel  mortgaged. — ^Bxannen  ft  Hendezaon 
V.  Harris  (Ala.)  72L 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHECKS. 

Collection  by  bank,  see  "Banks  and  BanUn^" 

CHILD. 

See  "Bastards";  "Guardian  and  Ward";  'In- 

fants";  "Parent  and  Child." 
As  pasaenger,  see  "Carriers,"  |  6. 
Contributory  negligence  of,  see  "Negligence." 

§S  2,  3. 

Injuries  to,  caused  by  leaving  explosive  in  high- 
w&y.  nee  "Highways,"  S  3. 

Injuries  to,  caused  by  operation  of  street  tail- 
road,  see  "Street  Railroads."  1  2. 

CITATION. 

See  "Process." 

On  appeal,  see  "A^ieal  and  Error,"  1 1, 

CITIES. 

See  'Ifnnidpal  Corporations.'* 

CITIZENS. 

Equal  protection  of  laws,  see  "Constitutional 

Law.'f  fi  8. 

Privileges  and  Immunities,  see  **Constitutional 
Law,^'  I  7. 

CITY  COURTS. 

See  "Courts,"   {  4. 
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CIVIL  RIGHTS. 

See  "GouUtirtiODal  Law,"  H  1  & 

CUIM  AND  DELIVERY. 

Bee  "QepleTlB.'* 

CUIMS. 

AgalQrt  cooutr,  see  "CoontieB,'*  14. 

Affainst  estate  of  decedent,  see  "mecotort  and 
AdminlBtrators,"  i  4. 

Of  owsership  by  advene  posseBSion,  see  "Ad- 
verse PosseBsioD,"  I  1. 

To  property  levied  on,  see  "Ezecntion,"  |  2. 

CUSS  LEGISUTION. 

Bee  "ConatitutioiiBl  Law,"  |  7. 

CLERKS  OF  COURTS. 

Gometion  of  lecorda,  see  **CkHirta,"  |  X 

CLOUD  ON  TITLE. 

See  "Qnleting  Titie." 

CODICIL. 

See  "WUls,"  I  1. 

CODIFICATION. 

Of  sUtate,  see  "Statutes,"  |  6. 

COLUTERAL  AGREEMENT. 

Fan^  evidence,  see  "Evidence,"  |  9i 

COLLATERAL  ATTACK. 

On  appoiutment  of  administrator,  see  "Execu- 
tors and  AdministratofB,"  S  !■ 

Ou  judgment,  see  "Judgment,"  S  6.  * 

On  juc^ment  in  condemnation  proceedings,  see 
''Eminent  Domain,"  8  3. 

On  mortgage  foreclosure  sale,  see  "Mortgages," 
8  7. 

On  maniclpal   bond  election,    see  "Manidpal 

Corporations,"  }  8. 
On  sate  of  property  of  decedent's  estate,  see 

"Execntors  and  Administrators,"  |  S. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation."  |  7. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1;  "Ouarantr." 

COLLECTION. 

By  bank,  see  "Banks  and  Banking."  |  1. 

COLLEGES  AND  UNIVERSITIES. 

Abolishment  of  college  as  impairing  obligation 
of  contract,  see  "ConBtltutional  Law,"  S  5. 

Control  of  state  educational  institutions,  see 
"States,"  I  1. 

If  the  tmsteea  of  the  Florida  Agricnltural 
College  made  a  specific  contract  with  Lake  City, 
or  with  the  donors  of  certain  lands  and  money, 
for  the  locatkm  of  said  college  at  Lake  dty,  the 


Le^slature  would  not  be  precluded  thereto 
from  removing  the  college  therefrom  to  some 
other  point  in  the  state,  for  the  l>est  interests 
of  the  Btate.^tate  v.  Bryan  (Fla.)  829. 

Laws  1906,  c  6384,  esUblishing  the  state 
board  of  control,  is  not  in  conflict  with  Const, 
art.  12,  {  8,  providing  that  the  state  board  of 
education  snail  have  supervision  of  schools  of 
higher  grades. — State  v.  Bryan  (Fla.)  929. 

Laws  1906,  c.  6384,  Is  not  unconstitutional  or 
in  conflict  with  Act  Cong.  July  2,  1862.  c.  130, 
12  Stat  60S,  donating  to  the  state  a  fund  for 
the  establishment  of  a  college  in  which  instruc- 
tion is  given  in  agriculture  and  the  mechanical 
arts  and  military  tactics  are  taught,  because 
such  chapter  [vovides  that  the  state  board  of 
education  and  the  state  board  of  control  shall 
include  military  tactics  If  they  deem  the  same 
requisite  and  proper  as  one  of  the  branches  in 
the  univerdty  of  the  Btate. — State  v.  Bryan 
(Fla.)  929. 

Laws  1906,  c.  6384.  Is  not  a  revision  of  all 
the  statutes  of  the  state  on  the  subject  of  the 
various  colleges  and  schools  of  the  state  above 
the  grade  of  common  free  scbooleL  bnt  Is  an  lib 
dependent  act  covering  a  general  and  compre- 
benslve  subject — State  t.  Bryan  (Fla.)  028. 

*The  Ijegislature  has  the  power  to  prescribe 
what  college  or  colleges  shall  be  the  recipient  or 
recipients  of  the  interest  on  the  fund  derived 
fom  the  sale  of  lands  donated  by  Act  Cong. 
Ju1.v  2.  1862,  c.  180.  12  Stat,  503,  for  the  main- 
teuRTice  of  one  college  at  least  for  instruction 
in  agriculture  and  mechanic  arts. — State  t. 
Bryan  (Fla.)  929. 

Laws  1905.  c.  5364.  abolishine  the  Florida 
Agricultural  College,  officially  designated  as  the 
UnlTeraity  of  Florida,  and  other  schools,  and 
isroviding  for  the  creation  of  a  board  of  control 
to  manage  all  of  the  several  institutions  created 
and  provided  to  be  supported  and  maintained 
by  the  act,  does  not  conflict  with  Act  Cong. 
July  2, 1862.  c.  130.  12  Stat  608,  which  donated 
lands  for  the  support  of  a  college  where  the 
leading  objects  should  be  instruction  in  agri- 
culture and  the  mechanic  arts  and  military  tac- 
tics.—State  V.  Bryan  (Fla.)  929. 

COLLISION. 

Cause  of  Injury  to  passeuger,  tee  "GarrierB," 
I  6. 

COLOR  OF  TITLE. 

To  snstein  adverse  posses^n,  see  "Adverse 
Possession." 

COMMERCE. 

GarriaRe  of  goods  and  passengers^  lee  "Car- 
riers"; "Shipping." 

I  1.   Meus  and  methods  of  ncalmtlom> 

Code,  9  1604,  making  it  a  misdemeanor  to  act 
as  the  agent  of  the  nurchaser  or  seller  of 
intoxicating  liquor,  AeM  not  violative  of  the 
interstate  commerce  dauae  of  the  federal  Consti- 
tntioii.— Hart  v.  State  (Miss.)  623. 

COMMISSION. 

To  take  testlniony,  see  "Depositiona.** 

COMMISSIONERS. 

Mandamus  to  county  board,  aee  "Bfandamntt" 

i  3. 

Of  electious,  see  "Etectlons,"  |  8. 
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Of  insuraDCe,  see  **Iiinintnce,**  I  1. 

Of  lignor  dispeusarles,  see  "Intoxtcatiny  Llq- 

twra,"  H  1,  3. 
Bailrood  Commiuloii.  see  **BailtoadB,"  |  1. 

COMMITTEE. 

Petwnw,"  )  1. 

•    COMMON  CARRIERS. 

See  "Oarrien.** 

COMMON  LAW. 

UabUiiT  of  carrien  tar  negligeace,  see 

riera,"  i  1. 

UaUUty  of  master  for  injnry  to  aervuit,  we 
"Master  and  Serrant,"  U  3,  & 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts."  |  1. 

COMMUNITY  PROPERTY. 

See  'husband  and  Wife."  |  4. 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 

For  property  taken  for  public  use,  see  "Emi- 
nent Domaiii,"  8  2. 

Of  particular  cltuces  of  offioera  or  other  pertont. 
See  "Judges,"  S  3. 

Attorner.  see  "Attorney  and  Client,"  |  2. 
Auctioneer,  see  "Aoctiona  and  Anctioneers." 
School  teacher,  see  "Schools  and  School  Dis- 
tricts." 1  1. 
Servant,  see  "Master  and  Servant,"  |  2. 

COMPETENCY. 

Of  evidence,  see  "Orlmlnal  Law,"  I  10. 
Of  evidence  in  civil  actions,  see  **ETidence," 


experts  as  witnesses,  see  "Evidence,"  t  10. 
Of  juror,  see  "Jury,"  8  4. 
Of  witnesses  in  general,  see  "Witnesses,"  i  1. 

COMPUINT. 

In  civil  actions,  see  "Pleading." 
Iq  criminal  prosecution,  see  "Criminal  Law," 
8  5;  "Indictment  and  luformatiou," 

COMPROMISE  AND  SETTLEMENT. 

Evidence  as  to  effort  to  settle  ejectment  snit, 
see  "Ejectment,"  8  8. 

COMPUTATION. 

Of  interest,  see  "Interest"  |  1. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weanons." 

CONCLUSION. 

Uf  witness,  see  "Bvidence."  |  10. 


tONDEMNATTON. 

Taking  property  for  pnblie  use,  see  ''Emfnent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  |  & 

CONDITIONS. 

In  contract  for  sale  of  goods,  see  "Sales."  8  2. 

In  Insurance  policies,  see  "Insarance,"  8S  5.  6. 

In  mortgages,  see  "Chattel  Mortgages,"  |  3. 

In  pardons,  see  "Pardon." 

Precedent  to  action  against  nirety,  see  "Prinri- 
pai  and  Surety,"  |  2. 

Precedentto  foreclosure  of  mortgage,  see  "Mort- 
gages," 8  6- 

Precedent  to  rescission  of  contract  for  sate  of 

goods,  see  "Sates,"  8  3. 
Precedent  to  setting  apart  of  homestead,  see 

"Homestead,"  §  3. 
Precedent  to  transaction  of  insurance  business. 

see  "Insurance,"  8  1- 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 

8  15. 

Pleading  by  way  of  confession  and  avoidance, 

see  "Pleadlug."  8  8. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commnuications,  see  "Witnesses," 
8  1. 

CONFIRMATION. 

Of  mortgage  foreclosure  sale,  see  "Mortgasas." 

CONNECTING  CARRIERS. 

See  "Carriers."  }  3. 

CONSENT. 

Of  officer  to  sale  of  liquor  as  justification  for 
breach  of  liquor  laws,  nee  "Intoxicating  liq- 
uors," i  4. 

To  jurisdiction,  see  "Courts*"  f  1. 

CONSIDERATION. 

For  modification  of  contract,  see  "Contracts," 

i  3. 

Of  contract,  see  "Contracts,"  f  1. 
Of  covenant,  see  "Covenants,"  1 1. 

CONSOLIDATION. 

Of  corpoimtlous,  see  "Corporations,"  f  7. 
Of  indictments,  see  "Criminal  Law,''  8  19. 

CONSTITUTIONAL  UW. 

Provisions  relating  to  partUmtar  subjects. 

See  "Asylums":  "Collegefl  and  Universities"; 
"Commerce,'" 
2.5: 

stead.  , 

Liquors,''  8  1 ;  "Judges,"  88  1.  2 ;  "Licenses.* 
8  1 ;  "Mandamus,"  8  2 ;  "Mastw  and  Servant, " 
8  3;  "Municipal  Corporations,"  88  1.  3.  8;  "Of- 
ficers," I  1;  "Schools  and  School  Districts," 
8  1- 


■Asyiums':  "UoueKefl  ana  umversines  ; 
immerce,"  g  1;  "Convicts";  "Courts."  88 
; :  "Exemptions,"  8  1 ;  "Gaming" ;  "Home- 
id,"  I  1;  "Insurance.  *  *  9;  "intoxicating 


Actions  by  state.  Bee  "States,"  |  8. 
Criminal  jurisdiction,  see  "Criminal  Law.* 


*  Voimt  MOMtated.  Sm  srllAlnu. 


Digitized  by  Google 


INDBZ. 


1063 


Ktiactment  and  Ta1Idit7  of  itatates.  see  "Stat- 
utes." 8S  1.  2. 

Special  or  local  lavra,  see  "Statutes,"  |  8. 

State  bonds  and  ezpoadituree,  see  "States,"  |  2. 

State  officers  see  ''States."  {  1. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
«  4.  5. 

I  1.  Eatabllshaent  mmd.  mmmmSmmt  of 
oomatitntlons. 

*Where  a  proposed  amendment  to  the  Consti- 
tution receives  the  attrmatlTa  votes  of  three- 
fifths  of  the  Legislature,  and  is  published  and 
submitted  to  the  vote  of  the  people,  and  approv- 
ed and  adopted,  it  is  valid,  aotwithstaoding  the 
Legislature  may  have  failed  to  have  the  amend- 
ment entered  upon  the  journals. — West  t. 
State  (Fla.)  412. 

I  S.  OonatntetloB,  operation,  and  «n> 
f oreameat  of  oonstltnUonal  pro- 
visions. 

*The  office  of  a  proviso  is  a  limitation  on  the 
langnage  employed,  and  is  to  be  construed 
strictlr  and  limited  to  objects  fairly  within  its 
terms. — State  r.  Bryan  (Pla.)  929. 

*In  construing  constitutions,  that  construction 
is  favored  which  gives  effect  to  every  clause  and 
every  part  Of  it — State  v.  Bryan  (Fla.)  029. 

*In  construing  an  amendment  to  a  section 
of  the  state  constitution.  It  is  proper  to  consid- 
er the  drcumstanees  vrhich  led  to  its  adoption. 
— State  V.  Bryan  (Fla.)  929. 

*The  state  CToustitution  is  a  limitation  on 
power,  and  unless  I^slation  duly  passed  he 
clearly  contrary  to  some  express  or  implied  pro- 
hibitioo  therein,  the  courts  have  no  authority 
to  declare  It  invalid.— State  v.  Bryan  (Fla.)  929. 

The  jHinciple  of  the  maxim,  "Bxpressio  unius 
est  exclneio  alterins,"  should  he  applied  with 
great  caution  to  the  provisions  of  an  organic 
law  relating  to  the  iMcialBtiTe  department. — 
State  T.  Bryan  (Fla.)  flCw. 

*In  passing  on  the  constitutionality  of  stat- 
utes, nothing  but  a  clear  violation  of  the  Con- 
stitution will  authorize  the  courts  to  overrule 
the  legislative  will.— State  v.  Bryan  (Fla.)  929. 

*No  statute  is  to  be  condemned  as  nnconsti- 
tutional  unless  In  palpable  conflict  with  some 
constitutional  provisi<«i. — Hart  v.  State  (Miss.) 

523. 

i  3.  IMstrlbntlan  of  coTonunental  pow- 
ers and  fnnetlons. 

Acts  1903,  p.  139,  c.  5197,  relating  to  the 
contracting  of  territorial  limits  of  muoicipali- 
ties.  is  not  a  violation  of  Const,  art  2,  pro- 
viding that  the  powers  of  government  shall  be 
divided  Into  legislative,  executive,  and  Judicial. 
—Town  of  Ormond  v.  Shaw  (Fla.)  108. 

Laws  1905.  c.  5384^  Is  not  unconstitutional 
because  it  authorizes  the  state  board  of  educa- 
tion and  the  state  board  of  control,  in  Joint 
session,  to  determine  the  location  of  Hie  Uni- 
versity of  the  state  of  Florida  and  of  the  Flori- 
da Female  College,  ^e  powers  conferred  not 
being  a  delegation  of  legwative  powers. — State 
V.  Bryan  (Fla.)  929. 

*The  reasonaUeness  or  justice  of  a  deliberate 
act  of  the  Legislature,  and  the  policy  prompting 
it  are  matters  for  Inrlslative  consideration,  and 
are  not  subject  to  judicial  controL— State  t. 
Bryan  (Fla.)  929. 

'Property  which  hdongs  to  the  state  may  b« 
dealt  with  the  Legislature  without  the  aid 
of  the  courts. — State  t.  Bryan  (Fla.)  929. 

Action  of  board  of  control  of  penitentiary  with 
relation  to  working  of  convicts  held  not  review- 
ahltf  br  tlw  courts.— Henry  t.  State  (Miss.)  850. 


{  4.  Personal,  oItII,  and  political  rlK^ts. 

Act  Oct  10,  1003  (Acts  1903.  p.  438).  prohib- 
iting  persons  from  changing  their  names  except 
in  the  manner  provided  by  Law.  held  a  proper 
exercise  of  the  police  power,  and  not  violabve 
of  the  Constitution,  prohibiting  imprisonment 
for  debt— Morris  v.  State  (Ala.)  973. 

I  5.    Oblicatlon  of  eontraets. 

Code  1896.  6  203S.  an  amended  by  Act  Feb. 
23.  1809  (Acts  189&-49,  p.  81},  providing  an 
exemption  of  laborers'  wages,  Aela  not  an  Im- 
pairment of  the  obligations  of  contnicts  made 
after  the  enactment — Bichardson  t.  Kaufman 
(Ala.)  368. 

A  by-law  of  a  mutual  benefit  association  re- 
Isting  to  suicide,  passed  after  a  member's  cer- 
tificate had  becQme  incontestable  by  lapse  of 
time,  held  not  objectionable  as  impairiag  the 
obligation  of  the  contract. — Fraternal  Union  of 
America  v.  Zeigler  (Ala.)  751. 

Laws  1805,  c.  5384,  abolishing  the  Florida 
Agrienltnral  College,  does  not  impair  the  obli- 
gation of  the  contract  made  by  the  state  in 
enactiug  Laws  1870,  p.  45,  c.  1766,  and  the 
acts  amendatory  thereof,  whereby  the  state  ac- 
cepted the  conditions  and  benefits  of  the  grant 
contained  in  Act  Cong.  July  2.  1SS2,  c.  im,  12 
Stat  608,  relating  to  the  maintenance  of  a  col- 
lege for  instructton  In  agriculture. — State  v. 
Bryan  (Fla.)  929. 

Const.  1898.  art.  186,  providing  that  tax  liens 
and  mortgages  for  the  years  1870-1876,  secur- 
ing payment  of  taxes  due  the  city  of  New  Or- 
leans for  those  years,  shall  lapse  in  three  years 
from  the  adoption  of  the  Constitution,  is  not  in 
conflict  with  Const.  U.  S.  art.  1.  }  10,  as  im- 
pairing the  obligation  of  contracts. — Roosset  v. 
City  of  New  Orieans  (La.)  596. 

I  6.    Retrospeotivo  and  mm.  post  faoto 
laws* 

*Tenn  "ex  post  facto  law"  defined.— Goode  v. 
State  (Fla.)  461. 

The  inheritance  tax  law,  requiring  a  tax  to 
be  collected  on  all  successions  not  finally  closed 
and  administered  u^n,  and  upon  all  successions 
hereafter  opened,  u  not  unconstitutional,  on 
the  ground  that  it  is  retroactive. — Succession  of 
Levy  (La.)  37. 

i  7.  FrivUecoa  or  launnnitles,  and  elass 
legislation. 

*Act  May  19,  1905.  requiring  street  car  com- 
panies to  provide  separate  compartments  in 
their  cars  for  tiie  Caucasian  and  African 
races,  violates  section  1  of  the  fourteenth 
amendment  to  the  federal  Constitution,  and  Is 
void.— State  v.  Patterson  (Fla.)  808. 

The  inheritance  tax  law,  authorizing  the  im- 
position of  a  tax  on  all  successions  not  finally 
closed  and  administered  upon  and  upon  succes- 
sions hereafter  opmed,  ia  not  unconstitutional 
as  class  legislation.— Succession  of  Levy  (La.) 
37. 

Code,  I  1604,  making  it  a  misdemeanor  to  act 
as  the  agent  of  the  seller  or  purchaser  In  an 
unlawfnl  sale  of  liquor,  held  not  violative  of  the 
federal  Consdtntion  as  discriminating  between 
the  citisens  of  the  state  and  any  other  state. — 
Hart  V.  State  (Miss.)  523. 

i  8.   Eanal  proteotlon  of  laws. 

Acts  1903,  p.  344,  imposiog  a  license  tax  on 
emigration  agents,  is  not  in  confiict  with  the 
fourteenth  amendment  to  the  federal  Consti- 
tution.—Kendrick  V.  State  (Ala.)  203. 

{  9.    Dno  prooess  of  law. 

Acta  1903,  p.  S44  imposing  a  license  tax  on 
emigration  agents,  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion.—Kendrick  V.  State  (Ala.)  203. 
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S 10.  Rlc^t  to  J«stl«e  amd  remcillas  for 
Injuries. 

Where  a  petitioner  in  habeas  corpus  pro- 
ceedings was  only  subjected  to  the  delay  neces- 
Bitated  by  the  law  itself  in  an  appeal  by  the 
state  under  Code  1896,  {  4314,  bis  constitutional 
privilege  to  have  justice  administered  without 
delay,  secured  by  Const.  §  14,  was  not  in- 
fring«d^tate  t.  Towmt  (Ala.>  309. 

CONSTRUCTIVE  NOTICE. 

Of  diBttel  mortgftge,  see  "Oiattel  Mortgagfli,'* 

CONSTRUCTIVE  TRUSTS. 

See  "Tnuts,"  i  1. 

CONTEMPT. 

violation  of  tnj unction,  see  "Injanction,'*  I  B. 

1  1.   Power  to  punish  amd  proooMllncs 
therefor. 

A  judgment  in  contempt  proceedings,  requir- 
ing respondent  to  pay  a  fine  of  $100  or  to 
suffer  imprisonment  for  6  months  and  16  days, 
la  not  appealable  to  the  Supreme  Court,  under 
Const.  1898,  art.  86.— State  t.  Fwalta  (La.)  65a 

CONTEST. 

Of  dactioi^  Me  "BleeUoiu,'*  |  B. 

CONTINUANCE. 

Effect  on  moticm  for  new  trial,  see  "New  Tri- 
al," i  z 

Harmless  error  in  denying  motion  Ua  contin- 
uance, see  "Appe^  and  Brror/'  {  18. 

In  crioiinal  prosecution,  see  "Grlminal  Law*" 
I  18. 

It  Is  not  Incumbent  on  the  court  of  Its  own 

motion  to  offer  defendant  a  continuance  on 

[lermitting  plaintiff  to  amend  the  bill  of  particu- 
ars  at  the  trial.— Bea  t.  Ornbb  (MiasJ  80S. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
^'Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

As  documentary  evidence,  see  "Evidence,"  S  8. 

Assignment,  see  "Assignmenta." 

Cancellation,  see  "Cancellation  of  InstramentH." 

Demurrer  to  pleading  in  action  on,  see  "Plead- 
ing." I  4. 

Enforcement  bj  quo  warranto,  see  "Quo  War- 
ranto." 81. 

Harmless  error  In  action  for  breadi,  see  "Ap- 
peal and  Error,"  |  20. 
Impairing  obligation,  see  "Gonstitutlona]  Law," 

§  6- 

Instructions  In  general  in  action  for  breach,  see 

■■Trial,"  8  7. 
Joinder  of  causes  of  action  on  contract,  see  "Ac- 
tion," 9  2. 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing." 8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  §  0. 
Reformation,  see  "Refonnation  of  Instruments." 
Restraining  breach  of,  see  "Injunction/'  9  3. 
Specific  performance,  see  "Specific  Perform- 
ance." 

8ubr<»atioD  to  rights  or  remedies  oi  creditors, 
see  ^'Subrogation." 

Verification  pleading  in  action  on.  see  "Plead- 
ing," 8  7. 


ContractB    particular  cloBsea  parUea. 

See  "Carriers,"  §i  1-3;  "Corporations,"  I  6; 
"Counties."  81  2,  3;  'husband  and  Wife." 
8  2;  "Infants,"  8  2;  "Insane  Persons,"  f  2; 
'^'Master  and  Serrant":  "Monidpal  Corpo- 
rations," 8  6t  "Parent  and  Ohild^  ^'Ware- 
housemen." 

OontractM  rslating  toparticuiartvhfMU. 

See  "Mines  and  Minerals,"  8  1. 

Custody  of  child,  see  "Parent  and  jOUld." 

Hiring  convicts,  see  "Convicts." 

Bubscrij^tion  for  corporate  stock,  eee  "Corpora- 

OYanaportation  of  goo^  see  "Garriera,"  H  1-3. 
Partteular  <da«t6*  of  tfzprns  oontraec*. 

See  "Bailment";  "Bills  and  Notes":  "Bonds"; 

"Covenants":     "Guaranty";  "Inrarance"; 

"Partnership*';  "Rewards'';  "SalM." 
A^ncy,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Oarriers,"  88  1-3. 
Charter  parties,  see  "dipping,"  8  1> 
Employment,  see  "Master  and  Savant.** 
Leases,  see  "Landlord  and  Tenant."  ' 
Mutual  benefit  insurance,  see  "Insurance,"  8  10. 
Sales  of  realty,  see  "Vendor  and  Purchaser," 
Stipulations  in  actions,  see  "Stipulations." 
SubmtsaicHi  to  arbitration,  see  "Arbitration  and 

Award,"  }  1. 
Suretyship,  see  Principal  and  Sure^." 

8  1.  Heonlsltes  aad  nliditr. 

A  plea.,  m  an  action  on  contract,  held  not  de- 
murrable as  relying  on  a  contract  void  as  against 
public  policy. — Birmingham  Paint  &,  Roofing 
Co.  V.  Crampton  &  Tharpe  (Ala.)  1020. 

5  S.   Oonstraetion  and  operation. 

Where  a  builder  was  required  to  plaster  a  build- 
ing, be  was  not  entitled  to  charge  as  extras  for 
a  scaffold  necessary  for  that  puipoae. — Gates 
T.  O'Gora  <Ala.)  72Q. 

*Where  the  provisions  of  a  contract  mnot  be 
interpreted  in  the  light  of  surrounding  dream- 
stances,  the  intent  of  the  partiei  Is  for  the  joey. 
—Weir  V.  Long  (Ala.)  974. 

A  contract  between  persons  who  had  jointly 

Surchased  a  ferry  construed,  and  held  that  it 
id  not  provide  for  the  liquidation  of  a  note 
given  by  one  to  the  other. — Roy  t.  Roy  (Ala.) 

986. 

*In  construing  a  contract,  if  one  interpreta- 
tion, looking  to  the  other  provisions,  would  lead 
to  an  absurd  conclusion,  such  interpretation 
must  be  abandoned,  and  that  adopted  which  will 
be  more  confdstent  with  reason. — Jacobs  t. 
Parodl  (Fla.)  838. 

8  8.   HodiSoatlon  and  mercer. 

*A  consideration  for  modification  of  an  ex- 
ecutory contract  held  not  necessary. — Warren 

6  Lanier  v.  Cash  (Ala.)  124. 

8  4.    PerfOTmanee  or  breaolk 

*A  building  contractor  who  falls  to  deliver 
the  house  he  is  employed  to  construct  at  the 
time  appointed  in  the  contract  Is  liable  for 
his  default—Hebert  t.  Well  <La.)  880. 

*A  building  contractor  cannot  be  held  re- 
sponsible tor  delays  caused  by  the  owner. — 

Hebert  v.  Weil  (La.)  389. 

*A  building  contractor  cannot  be  held  re- 
sponsible for  errors  in  the  architect's  plans 
not  apparent  on  the  face  of  the  plans,  or  for 
errors  not  earily  detected. — Hebert  T. 

(La.)  389. 

8  5.    Actions  for  breaeh. 

Comnlaint  alleging  failure  of  defendant  wa- 
terworlts  company  to  furnish  water  for  plain- 
tiff to  carry  on  his  business  ikeld  bad  as  failing 
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to  show  any  obligation  on  defoidaat'a  part  to 
furnUh  the  water. — Spencer  v.  Beasemer  Wa- 
terworks Co.  (Ala.)  91. 

*A  complaint  on  contract  aettuiK  ont  the 
contract  in  sabstance,  and  alledng  wherein  it 
waB  breached,  held  sufflcient — Armour  Packing 
Co.  of  Louiaiana  t.  Vietch-Toong  Produce  Co. 
(Ala.)  680. 

A  replication  alleging  that  plaintifPa  failure 
to  complete  a  hooae  in  the  contract  period  was 
iu-i  to  defendaut'a  failure  to  furnish  the  materi- 
als until  after  the  date,  but  failing  to  aver  that 
it  was  defendant's  duty  to  fumiab  such  materi- 
al held  demurrable.— -Gates  t.  O'Qara  (Ala.) 

In  a  wait  on  a  bnlldlng  contract,  repUcatitma 
to  a  pleading  alleging  delay  fallug  to  allege 
that  the  hoosa  was  ever  cmnpleted  JmM  demur- 
rable.—Gates  T.  O'Qara  (Ala.)  770, 

In  a  suit  on  a  bnilding  contract,  a  r^lica- 
tion  that  defendant  refused  to  permit  plaintiff 
to  finish  a  portion  of  the  building  held  no  an- 
swer to  a  plea  that  plaintiff  failed  to  perform 
the  -woA  m  a  skillfnl  and  workmanlike  man- 
ner.—Gates  V.  CGara  (Ala.)  729. 

In  an  action  on  a  building  contract,  a  replica- 
tion alleging  acceptance  of  the  work  held  no 
answer  to  a  plea  alleging  nonperformance  either 
in  time  or  otherwise.— Gatea  t.  O'Gazm  (Ala.) 
729. 

In  an  action  on  contract,  certain  evidence  held 
admissible  on  the  issue  raised  bv  the  pleadings. 
— Union  Foundry  &  Machine  Co.  v.  Lankford 
(Ala.)  766. 

In  an  action  on  contract,  certain  evidence  held 
inadmissible  because  the  i>erson  doing  the  act 
testified  to  waa  without  authority  to  bind  de- 
fendant.— Union  Fonndry  &  Machine  Co.  t. 
Lankford  (Ala.)  76S. 

In  an  action  on  contract,  an  instruction  held 
eriioneous  under  the  evidence. — Union  Fonndry 
&  Machine  Co.  v.  Lankford  (Ala.)  765. 

An  instruction  in  en  action  on  contract  held 
properly  refused  because  the  facts  stated  therein 
were  not  inconsistent  with  the  fact  that  defend- 
ant waa  a  party  to  the  contract. — Union  Found- 
ry &  Machine  Co.  v.  Lankford  (Ala.)  76S. 

CONTRADICTION. 

Of  bUI  of  exceptions,  see  "Criminal  Law,"  $  S7. 

CONTRIBUTORY  NEGLIGENCE. 

See  ''Negligence,"  K  2.  3. 

Of  passenger,  see  "Carriers,"  §  7. 

Of  person  in  control  of  property  injured  by  fire 
caused  by  operation  of  railroad,  see  ''Rail- 
roads," f  11. 

Of  person  injured  by  flowage  of  land,  flee  "Wa- 
ters and  Water  Courses,"  I  3. 

Of  person  injured  by  operation  of  railroad,  see 
"Street  Railroads/'  §  2. 

Of  person  killed  or  injured  by  operation  of 
railroad,  aee  "Railroads,"  5§  7-9. 

Of  servant,  see  "Master  and  Servant,"  ii  7-11. 

Of  shipper,  see  "Carriers,"  |  3. 

CONVERSION. 

Wrongful  conversion  of  personal  im^erty,  see 
"Trover  and  Gonveraion." 

CONVEYANCES. 

In  fraud  <tf  credlbM,  see  "Frandnlont  Convey- 
ances." 

In  trust,  see  "Tmsts,**  |  1. 


Canveyamm  by  or  to  parliadar  dbmn  Hf 
pottles. 

See  "Corporations,"  H  ^  6*  "Hnaband  and 

Wife,"  i2.     —    "  ^  » 

C07we]/ance$  of  particukrr  Bveciet  of  property. 

See  "Basements,"  |  1;  "Homestead."  S  2, 

ParUoular  etoMst  nfoonveyancet. 

See    "Assignments";    "Chattel  Mortgages"; 

"Deeds";  "Mortgages." 
Bills  of  sale,  aee  "Sales,"  |  4. 

CONVICTS. 

Pardon,  see  "Pardon." 

Rev.  Code  1892.  8  3201,  providing  for  work- 
ing convicts  on  a  farm  leased  for  tne  purpose, 
Aew  not  repealed  by  Acts  1894,  p.  W,  c.  76. 
—Henry  v.  State  (Miss.)  866. 

Rev.  Code  188%  |  3201,  providing  for  work- 
ing convicts  on  una  leased  for  that  purpose. 
hdd  not  repealed  by  Acts  1900,  p.  GS,  c.  66, 
in  view  of  Acts  190%  p.  64,  c.  67.— Hairy  v. 
State  (Miss.)  866. 

Contract  by  board  of  control  of  penitentiary 
held  a  lease  of  lands,  and  not  a  hiring  of  con- 
victs to  the  owner.— Henry  v.  State  (Miss.) 
866. 

Rev.  Code  1892,  {  3201,  relating  to  working 
convicts  on  a  farm  leased  for  the  purpose,  held 
not  violative  of  Const.  H  223,  224.— Henry  v. 
State  (MiM.)  86& 

CORONERS. 

Fees  of  coroner  as  claim  against  county,  see 
"GountieB,"  S  4. 

CORPORATIONS. 

As  employers,  see  "Master  and  Servant." 
Bonds  of  as  sealed  instruments  within  statute 

of  limitations,  see  "Limitation  of  Actions." 

fi  1. 

Parol  or  extrinsic  evidence  aa  to  whether  con- 
tract was  meant  to  bind  corporatfm,  see  "Ev- 
idence," f  9. 

Quashing  return  of  process  in  action  against, 
see  "Process,"  i  1. 

Recej»tion  of  evidence  as  to  entity  of,  see  "Tri- 

Tazation  of  corporations  and  corporate  proper^ 

ty,  see  "Taxation,"  |  2. 
Tnider  to  officer  of  company,  see  "Tender." 

PartlcutaT  eloases  of  carporatUms. 

See  "Building  and  Jjoan  Associations";  "Col- 
leges and  universities" ;  "Municipal  Corpora- 
tions";  "Street  Railroads." 

Insurance  companies,  see  "Insurance.'* 

S  1>  iHoorpovntloii  and  o^walintioB. 

Irregularitv  in  certificate  of  incorporation  of 
railroad  held  not  available  to  defeat  (X>ndem- 
nation  proceedings  (Code  1886,  ii  1157,  1163). 
— Central  of  Georgia  Ry.  Oo.  v.  Union  Springs 
A  N.  Ry.  Go.  (Ala.)  473. 

I  S.  Capital,  stock.  mmA  dliidonda. 

Equity  has  jurisdiction  to  declare  void  the 
issuance  of  fictitious  stock  in  a  corporation. — 
Crow  V.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

A  bill  held  to  show  that  corporate  stock  waa 
fictitious  -within  Const.  {  234. — Crow  v. 
Florence  Ice  &  Coai  Co.  (Ala.)  401. 

Any  agreement  by  which  a  person  shows  an 
intention  to  become  a  stockholder  in  a  corpora- 
tion is  sufficient  as  a  contract  of  sabocription 
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ai  against  both  him  and  tbe  cornpration.— 
Planters'  &  Mercbants*  Independent  Packet  Co. 
V.  Webb  (Ala.)  562. 

Notwithstanding  Acts  p.  310,  a  stock 

sabecrlption  held  binding,  though  not  formally 
or  even  regularly  made. — PlanterB'  ft  Merchents' 
Independent  Packet  Co.  t.  Webb  (Ala.)  G62. 

A  subscription  for  stock  implies  a  promise 
to  pay  though  the  subscription  is  before  in- 
corporation, and  diough  the  subscriber  makes 
no  cash  payment,  and  proceedings  after  incorpo- 
ration are  without  notice  to  him. — Planters'  ft 
Merchants*  Independent  Packet  Co.  t.  Webb 
(Ala.)  S62. 

In  an  action  to  collect  a  stock  anbscription. 
ft  was  no  defense  that  tbe  corporation  had 
not  fully  complied  with  the  statute  proyiding 
for  Its  incorporation. — Planters'  ft  Merchants' 
Independent  Packet  Co.  v.  Webb  (Ala.)  5G2. 

In  an  action  to  recover  on  a  subscription  to 
defendants  capital  stock,  the  fact  tliat  two  of 
the  parties,  signing  their  individual  names  to 
an  agreement  to  return  the  amount  paid  under 
certain  conditions,  were  commissioners  to  open 
books  of  subscription  to  the  capital  stock,  held 
not  to  render  defendant  corporation  liable  under 
the  agreement — Bnasell  v.  Broadua  Cotton  Mills 
(AlaJ  712. 

I  8.   Momfe«»  mmA  atooUuddera. 

A  bill  by  a  stockholder  for  redress  for  a 
wrong  against  a  corporation  held  to  show  the 
futility  of  seeking  redress  through  the  directors 
in  control. — Crow  t.  Florence  Ice  &  Coal  C^. 
(Ala.)  401. 

*A  stockholder  of  a  corporation  before  sued 
Ua  a  wrong  against  the  corporation  must 
apply  to  tbe  officers  for  redress,  unless  it  would 
be  unavailing. — Crow  v.  Florence  Ice  &  Coal 
Go.  (Ala.)  401. 

I  4.    Offleers  and  scents. 

A  deed  of  property  of  a  corporation  to  a  di- 
rector on  resolution  of  the  board,  he  participat- 
ing and  being  necessary  for  a  quorum,  neld 
voidable,  not  void. — MoUle  Land  Imp.  Go.  V. 
Qass  (Ala.)  229. 

A  bin  for  the  cancellation  of  a  certificate 
of  stock  because  fictitious,  and  for  the  removal 
of  directors  of  the  corporation,  held  not  to  give 
jurisdiction  of  the  question  of  the  removal  of 
tbe  directors. — Crow  v.  Florence  Ice  ft  Coal  Co. 
(Ala.)  401. 

'Equity  will  determine  the  legality  of  an  elec- 
tion at  directors  of  a  corporation  only  where  the 
Question  arises  incidentally  in  a  suit  of  whidi 
oie  court  baa  Jurisdiction. — Crow  T.  Florence 
Ice  A  Coal  Co.  (Ala.)  401. 

I  8.    Oonwat*  powMra  kaA  llabilltlaa. 

Facts  held  not  to  estop  a  corporation  to  av^d 
Its  deed  to  a  director. — Mobile  Laud  Imp.  Co. 
T.  Oasa  (Ala.)  220. 

A  corporation  by  resolution  of  board  of  di- 
rectors held  not  to  have  ratified  in  part  a 
transaction  with  a  director. — Mobile  Land  Imp. 
Co.  V.  Gass  (Ala.)  220. 

Prima  facie  authority  of  the  attorney  of  a 
corporation  to  sue  for  all  Its  lots  conveyed  to 
a  director  held  overcome  by  resolution  of  the 
directors. — Mobile  Land  Imp.  Go.  ▼.  Gass  (Ala.) 
220. 

*Under  Const.  S  234,  and  Code  1806,  8  12T0, 
held,  there  was  no  error  in  enjoining  issue  of 
bonds  by  a  corporation. — American  Ice  &  In- 
dustries Co.  V.  Crane  (Ala.)  233. 

A  suit  by  a  stockholder  to  set  aside  on  the 
ground  of  ultra  vires  a  transfer  by  the  corpo- 
ration of  its  property  held  barred  by  laches.^ 
Oolt  T.  Birmingham  Union  i^.  C!o.  (Ala.)  403. 


'Statement  of  evidence  required  to  siurtalii  a 
complaint  against  a  corporation  for  wantonly 
and  recklessly  Injuring  plaintllFs  property. — 
Birmingham  Ry.,  Light  &  Power  Oo.  v.  T.  U. 
Spencer  ft  Co.  (AJa.)  477. 

In  an  action  by  a  corporation,  the  declaration 
need  not  specially  allege  a  compliance  with 
every  circumstance  required  as  precedent  to 
investiture  with  the  powers  conferred  by  its 
charter. — Planters'  ft  Merchants'  Independent 
Packet  Co.  T.  Webb  (Ala.)  562. 

*Where  an  instrument  in  the  form  of  a  note 
is  executed  by  a  corporation  and  indorsed  by 
the  stockholders,  and  suit  is  brought  thereon, 
tbe  minutes  of  the  corporation  held  admissible 
to  show  the  intent  of  the  parties. — Somera  t. 
Florida  Pebble  Phosphate  Co.  (Fla.)  61. 

f  6.   InsoWenoy  and  reeeiTara. 

*Thd  purchase  by  a  corporation  of  shares 
of  its  own  capital  stock  is  a  fraud  upon  its 
creditors. — ^Hall  &  Farley  v.  Alabama  Term- 
inal ft  Improvement  Go.  (Ala.)  285. 

Where  a  corporation,  for  the  purpose  of  re- 
leasing solvent  subscribers  to  stodc,  accepts 
in  lieu  of  the  sulwcription  the  obligation  of  a 
known  insolvent,  a  creditor  of  the  corporation 
may  enforce  the  obligation  of  tbe  orUrioal  sub- 
scriber.— Hall  &  Farley  v.  Alabama  Terminal 
&  Improvement  Co.  (Ala.)  285. 

The  act  of  a  corporation  tn  surrendering  as 
paid  notes  given  for  stock  held  a  fraud  upon 
creditors,  entitling  them  to  sue  to  enforce  the 
notes. — Hall  &  Farley  v.  Alabama  Termioai 
&  Improvement  Co.  (Ala.)  285. 

Money  paid  and  bonds  transferred  by  a  debt- 
or corporation  for  shares  of  its  own  stock  Is 
property  fraudulently  transferred,  which  may 
be  reached  and  subjected  by  a  creditor  of  a 
corporation  on  a  bill  ia  cbancery. — Hall  ft 
Farley  v.  Alabama  Terminal  &  Improvement 
Co.  (Ala.)  286. 

}  7.  CoAsoUdatloa. 

*Under  Code  1806,  |  1204.  final  consolidated 
corporation  is  liable  i^r  debts  of  original  con- 
stituent companies. — Birmingham  Ry.,  I^ght  A 
Power  Co.  r.  Enslen  (Ala.)  74. 

Under  Code  1896,  §S  1202-1204,  suit  against 
corporation,  which  consolidated  pending  suit 
witn  another  corporation  without  changing  its 
name,  would  proceed  aa  though  no  consolidadou 
had  occurred. — Birmingham  By.,  Light  ft  Power 
Co.  T.  Enslen  (Ala.)  74. 

I  8.    FoveicK  oorporatioiu. 

The  Birmingham  city  rourt  had  no  jurisdiction 
of  an  action  against  a  foreign  corporation  on  a 
cause  of  action  which  arose  outside  of  the 
state. — Qosler  Lumber  Go.  t.  Smlth-Isbnrgb 
Lumber  Co.  (Ala.)  714. 

A  return,  on  a  writ  directed  to  the  E.-T. 
Co.,  a  corporation,  that  service  was  made  on 
the  president  of  the  within  named  defendant, 
"to  wit,  the  E.  &  Y.  Compaiw,"  is  sufficient. 
— Putnam  Lumber  Co.  v.  Ellis-Toung  Co. 
(Fla.)  193,  198:  Bills- Yoong  Go.  v.  Putnam 
Lumber  Co.,  Id. ;  Same  T.  Blast  Coast  Lumber 
Co.  (Fla.)  108. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  8. 
Of  record  of  court,  see  "Courts,"  {  2. 
Of  record  on  appeal  or  writ  of  errori  see  "Ap- 
peal and  Error,"  H  7,  8. 

COSTS. 

In  bastardy  proceedings,  see  "Bastards,"  |  1. 
Indemnity  to  sheriff       costli  M*  "Sheriln  and 
Constables,"  f  1. 
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In  mandamiu  proceedings,  see  "Mandannu,"  { 

3. 

Fresnmptions  od  appeal,  me  "Appeal  and  X!r- 

ror,"  I  15. 

Benderinc  iadgment  tar,  on  ^petl,  aee  "Ap- 
peal KM  smr,"  I  23. 

I  1.   nature,   CTOuda,   rad   extamt  of 

*Tbe  matter  ot  the  payment  of  roets  resta 
in  the  discretion  ot  the  court. — Frandi  t. 

White  (Ala.)  174. 

I  X.   SeaultT  fov  yaymeBt. 

Under  Code  1806.  H  8381,  8421.  defects  in 
form  of  ondertaklng  ^Ten  as  security  for  costs 
in  quo  warranto  proceeding  Md  Immaterial 
where  additional  security,  which  was  safficient, 
was  filed.— Lee  t.  State  (Ala.)  72a 

I  3.  Ob  appeal  ov  error,  and  an  new 
trial  or  motion  tlieref  or. 
Where  a  Judgment  eettinc  aside  a  writ  of 
sequestration  is  reversed  with  a  provision  that 
defendant  should  pay  the  costs,  and  that  the  se- 
questration be  restored  and  an  accounting  had, 
the  reference  as  to  costs  applied  only  to  thoxe 
incurred  up  to  the  rendition  of  the  judgment  in 
the  Supreme  Court. — Martel  v.  Jennlngs-Hey- 
wood  Oil  Syndicate  (La.)  708;  In  re  Hartol,  Id. 

CO-TENANCY. 

See  "Tenancy  In  Common." 

COUNCIL 

See  'Municipal  Corporations,*'  1 4. 

COUNTERCLAIM. 

See  "Set-Off  and  Oonnterclalm." 

COUNTERFEITING. 

See  "Forgery." 

.  COUNTIES. 

Dispensation  of  liquors  In,  see  "Intoxicating 
Llqnors,"  H  1,  2. 

Enactment  tk  statutes,  see  "Statutes,"  H  1>  2- 

Judicial  notice  of  Bubdivisions  of,  see  "Evi- 
dence," 8  t 

Judicial  sales  In  particular  county,  see  "Judi- 
cial Sales." 

Mandamus  to  county  board,  see  "Mandamus," 
9  8. 

Special  or  local  laws,  see  "Statutes."  M  2,  3. 
State  aid  in  building  courthouse,  see  "States," 
S  2. 

{  I.   OoTerament  and  ofioera. 

*A  court  of  county  commiBsiooerB  has  exclu- 
sive power  to  determine  the  necessity  for  a 
new  courthouse,  and  their  bona  fide  acts  in  this 
respect  cannot  be  judidally  controlled. — Tally 
V,  Commistioners'  Court  of  Jackson  County 
(Ala.)  167. 

Act  Feb.  5,  1901  (Acta  1901.  p.  764),  con- 
strued, and  keJd  to  authorize  the  removal  of 
count;  Beat  and  new  county  buildings  on  de- 
termining that  it  could  be  done  without  in- 
creasing the  tax  rate  of  future  yean. — ^Uand 
Stapieton  (Ala.)  651. 

A  police  jury  may  meet  Id  special  session  on 
the  call  of  the  president  or  otherwise,  notice  of 
the  meeting  being  given. — Dnpuy  v.  Police  Jury 
of  Parish  of  Iberville  (La.)  627. 

If  a  courthouse  is  established  in  a  town,  the 
corporatXHi  limit*  of  which  are  thereafter  en- 


larged, a  change  In  the  location  of  the  building 
to  the  center  of  the  town  is  not  a  removal  so 
as  to  require  a  special  election. — Dupuy  T. 
Police  Jury  of  Parish  of  Iberville  (La.)  627. 

Ad  ordinance  declaring  that  a  '  courthouse 
shall  be  built  on  one  lot  at  the  parish  seat  be- 
ing inconsistent  with  a  previous  ordinance  as 
to  building  on  another  lot,  the  previous  ordinance 
is  to  that  extent  repealed. — Dupuy  t.  Police 
Jury  of  Parish  ot  Iberville  (La.)  627. 

Whether  a  police  jury  in  undertaking  to  build 
a  courthouse  on  a  new  site  is  acting  wisely  pre- 
sents nothing  on  which  the  Supreme  Court  can 
act,  as  the  cuscretlon  vested  in  the  police  jury 
is  not  subject  to  judicial  control. — Dupuy  t. 
Police  Jury  of  Parish  of  IbervUle  (La.)  627. 

i  8*    Propartr,  ooatrMts.  and  liabilities. 

A  contract  for  the  erection  of  a  county  court- 
house will  not  be  enjoined  on  the  grouiid  tiuit 
the  action  of  the  commissioners'  court  In  levy- 
ing a  special  tax  for  a  number  of  years  to  pay 
for  the  courthouse  was  invalid. — Tally  v.  Oo tu- 
rn isslonera'  Court  of  Jaclison  County  (Ala.)  167, 

1  3.    Fiscal  manag— wnt,   paUia  deM, 

aecnrities.  and  taxation. 

The  issuance  by  order  of  commissioners' 
court  of  interest-bearing  warrants  on  the  coun- 
ty treasurer  for  a  debt  contracted  for  the 
btiiidiUK  of  a  courthouse  held  not  the  issuance 
of  bonds,  within  Const.  6  222.— Tally  v.  Com- 
missioners' Court  of  Jackson  County  (Ala.)  167, 

The  provision  of  Acts  1906,  p.  01.  9  2,  re- 
quiring special  notice  of  an  election  for  the 
authorisation  of  an  issue  of  county  bonds  to 
be  given  by  the  probate  judge,  is  directory  only. 
—Wilson  V.  Pike  County  (Ala.)  870. 

Under  Acta  1008,  p.  92.  §9  4,  5,  providing 
for  an  election  for  the  issuance  of  county  bonds, 
the  voters  held  chargeable  with  notice  of  the 
place  of  such  election  independent  of  the  notice 
required  by  section  2. — Wilson  v.  Pike  County 
(iJa.)  370. 

Where  a  police  jury  undertakes  the  building 
of  a  courthouse,  for  which  it  1b  necessary  to  in- 
cur a  debt,  the  contrart  may  be  made  on  the 
basis  of  cash  realised  or  to  be  realized  from 
certificates  of  parish  indebtedness,  to  the  pay- 
ment of  which  the  surplus  Is  dedicated. — Dupuy 
V.  Police  Jury  of  Parish  of  Iberville  (La,)  627. 

A  dedication  by  ordinance  of  a  police  jucy  of 

2  mille  of  the  estimated  surplus  of  the  parish 
tax,  without  specification  as  to  the  number  of 
years  for  which  the  tax  is  dedicated,  is  con- 
trolled by  Rev.  St.  |  24W.  and  Acts  1902,  p.  39, 
Ko,  82.  to  the  extent  that  it  must  continue  for 
10  years  if  necessary  for  the  payment  of  the 
debt. — Dupuy  v.  Police  Jury  of  Parish  of  Iber- 
ville (La.)  627. 

I  4.   Claims  against  oonnty. 

A  contract  by  a  board  of  county  commission- 
ers for  the  construction  of  a  courthouse  held 
not  an  abdication  of  the  power  of  the  board 
to  audit  claims  against  the  cound'. — Tally  v. 
Commissioners*  Court  of  Jackson  County  (Ala.) 
167. 

Act  Feb.  10,  1899  (Acts  1898-99,  p.  815)  |  2, 
requiring  itemization  and  verification  of  coro- 
ner's fees,  ketd  not  to  create  an  irrecondlabie 
conflict  between  such  act  and  the  general  law, 
requiring  all  claims  against  the  county  to  be 
audited  and  allowed  by  the  board  of  revenue. — 
Miller  v.  State  (Ala.)  658. 

Under  Code  1896,  9  958.  subd,  3, 99  1416,  1417, 
1429.  subd.  4t  Act  Feb.  18,  1899  (Acts  1898-99, 
p.  1115),  the  county  treasurer  of  J.  county  held 
not  bound  to  pay  coroner's  fees  not  audited  by 
the  board  of  revenue  of  such  county,  notwith- 
standing Act  Feb.  10k  1889  (Acto  189&-89, 
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815),  relatlnir  to  the  payment  of  «uch  fees^ 

:Uler  T.  State  (Ala.)  658. 


COUNTY  BOARD. 

Bee  "Gonntiei,"  f  L 

COUNTY  SEAT. 

See  "GotintleB,"  %  L 

COURTS. 

Oontempt  at  court,  see  "Oontempt.'' 

Effect  of  rendering  jodgmeot  when  court  U  not 

In  aeasioD,  see  "Judgment,"  i  1. 
Enactment  of  statutes,  see  "Statutes,"  }S  1,  2- 
Failure  to  return  indictment  at  time  fixed  for 
holding  conrt,  see  "IndtetnuDt  and  Informa- 
tion," I  1. 
Judges,  see  "Judges." 

Judicial  notice  of  eeasions,  see  "Evidence,"  I  1. 
Judicial  power,  see  "ConBtitntional  I^w,"  I  3. 
Justices*  courts,  see  "Justices  of  the  Peace." 
Blandamus  to  Interior  courts,  eee  "Mandamus," 
S  2- 

Proceedings  on  Sunday,  see  "Sunday-" 
Province  of  court  and  Jury,  see  "Trial,"  9  »■ 
Beview  of  action  of  cranmissioners'  court,  see 

"Certiorari,"  fi  1. 
Review  of  decisions,  see  "Appeal  and  Error." 
Bight  to  trial  by  jury,  see  "Jury,"  S  1. 
Special  or  local  laws,  see  "Statutes,"  SS  2,  8. 
Title  of  statute,  see  "Statutes,"  S  5. 

Juritdiction  of  particular  aetiont,  procee4%n0$. 

Of  aubjeett* 
See  "Partition,"  1.1. 

By  or  against  foreign  corporations,  see  "Cor- 

p(»-ations,"  S  8. 
By  or  against  national  banks,  see  "Banks  and 

Banking,"  <  2. 
Criminal  proeecotions,  see  "Crtmlnal  Law,"  S 

3. 

BemoTBl  of  ooiporate  dlrectore,  see  "Corpora- 
tions," {  4. 

Bales  of  property  ot  decedents*  estates,  see  "Bx- 
ecntors  and  Aamtnistrators,"  |  &■ 

Summary  proceedings  against  attorney,  see  "At- 
torney and  Client,"  {  1. 

Bpeetal  jurCtdlettons  and  prooeedtiHn  therein. 
Apellate  juriadiction,  see  "Criminal  Law,"  | 

8  1.   Katvre,  aztemt,  and  exenise  of  jw- 
rlsdiotlott  1b  ceneral. 

'Consent  of  parties  cannot  give  JnriBdictioD 
to  a  court.— Baggett  t.  Maeon  (Ala.)  72a 

•The  commlssioaers'  court  is  of  limited  juris- 
diction, and  its  records  must  affirmatively  show 
the  existence  of  the  facts  on  which  its  author- 
ity rests. — Commissioners'  Court  of  Blount 
County  V.  Johnson  (Ala.)  910. 

I  2.   Establlskmeati   orcanlsatton,  uid 
proeednre  In  cenorAl. 

Under  Code  1806,  S  917.  the  venire  for  the 
second  week  of  an  adjourned  term  held  valid, 
though  the  order  of  adjournment  made  no 
provision  for  jurors  for  the  first  week. — Peel 
T.  State  (Ala.)  251. 

A  circuit  court  held  presumed  to  have  been 
properly  organized  by  the  anpernumerary  jud^e, 
under  Act  Feb.  20,  1899  (Acts  1898-99,  p.  237) 
S  3.— Peel  T.  State  (Ala.)  251. 

OrganUation  of  a  circnit  court  by  the 
supernumerary  judge  held  regular,  without  min- 
ute entry  showing  why  the  circuit  judge  was 
not  present— Feel  t.  State  (Ala.)  251. 


*A  state  court  Is  bound  by  the  construction 
placed  by  the  federal  ftipreme  Court  on  a 
federal  statute.— Merchants'  Laclede  Nat.  Bank 
T.  Troy  Grocery  Co.  (Ala.)  47a 

Under  Code  1896,  M  914,  919,  held  that  the 
judge  has  no  authority  to  order  a  special  term 
of  court  without  giving  the  notice  required  by 
law.— McMillan  v.  City  of  Gadsden  (Ala.)  569. 

Act  creating  Geneva  county  court  hdd  valid 
and  constitutional. — Holman  t.  State  (Ala.)  646. 

The  cierk  of  a  court  may  be  iwoperly  permit- 
ted to  correct  the  date  of  filing  a  writ  or  pap» 
so  as  to  speak  the  truth. — Newman  t.  State 
(Ala.)  618. 

*The  construction  to  be  placed  on  a  statute 
may  be  re-examined,  notwithstanding  former 
adjudication  by  divided  court,  where  the  in- 
terests involved  are  important. — Hand  v.  Staple- 
ton  (Ala.)  651. 

Under  the  express  provisions  of  Acts  1900-01, 
p.  646.  the  23d  day  of  September,  1903,  was 
a  time  authorized  by  law  for  holding  the  drcult 
court  ot  Walker  county. — Kansas  City,  M.  &  B. 
B.  (3o.  T.  Bandolph  (Ala.)  92a 

Where  a  petition  for  habeas  conins  alleges 
that  petitioner  was  tried  on  Sunday,  and  a 
certified  copy  of  the  record,  made  a  part  of 
the  petition,  states  that  the  trial  was  had  on 
Saturday,  the  writ  will  not  be  allowed. — Han- 
ley  V.  State  (Fla.)  149. 

EIntries  in  the  record  proper  of  a  trial  court 
import  verity  and  cannot  be  Questioned  on 
habeas  Mwpos.— Hanley  r.  State  (Fla.)  1^. 

The  appellate  court,  equally  with  suitors, 
is  bouna  by  its  rule?,  and  they  must  be  con- 
strued as  statutes  would  be  construed. — Florida 
Land  Rock  Phosphate  Co.  t.  Anderson  (Fls.) 

392. 

I  3.    Courts  ftf  smmmI  ovlclaml  JwlsAlv- 

tlon. 

A  declaration  alleging  refusal  -of  a  telegraph 
companjr  to  pay  money .  In  Its  bands  to  which 
the  plamtiff  was  uititled  held  to  state  a  bona 
fide  claim  within  the  jurisdiction  of  the  circuit 
court,  though  the  money  withheld  be  below  tbe 
jurisdictlcHial  amount — Western  'Union  Tele- 
graph Co.  T.  Wells  (Fla.)  888. 

The  chancery  court  has  Jurisdiction  to  de- 
termine all  matters  relating  to  the  administra- 
tion of  estates,  and  is  always  open  to  hear 
petitions  asking'for  the  construction  of  a  wilL 
—Owens  V.  Waddell  (Miss.)  459. 

I  4.  Courts  sf  Uvited  m  imttoAm  Jnris- 

dlotioB. 

A  dty  court  created  by  Acts  1863,  pp.  122. 
123,  possesses  Jurisdiction  by  virtue  of  Code 
1896,  IS  944,  3767,  8810.  of  proceedings  for 
summary  Judgments  suuioriied  by  chapter 
106,  Code  189a— McDonald  T.  Stata  (Ala.) 
25T. 

i  S.   Oowts  af  appell»t«  JvrlsdletloB. 

*Const  art.  4,  {  18,  does  not  authorise  the 

Justices,  on  request  of  the  Governor,  to  In- 
terpret or  pass  upon  the  constitutionality  of 
statutes  that  affect  the  Governor's  executive 
powers  and  duties. — Advisory  Opinion  to  Gov- 
ernor (Fla.)  187. 

Where  plaintifTs  petition  sets  up  that  It  has 
property  Within  the  city  limits  not  subject  to 
taxation,  and  defendants  urge  that  plaintiff 
owes  taxes  under  the  law.  the  question  of  the 
legality  of  a  tax  Is  involved,  so  that  the  Su- 
preme Court  has  jurisdiction  on  appeal. — Mo- 
nongahela  River  Consol.  Coal  dc  Coke  Co.  t. 
Board  of  Assessors  (La.)  60L 
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COVENANTS. 

Power  of  one  ntouae  to  bind  other  hj  covenant, 
see  "Hnsband  and  Wife,"  }  1. 

I   1.    Constniotlon  aad  operatloB. 

*The  grantee  of  land  does  not  become  the 
owner  of  the  grantor's  right  of  action  against 
his  rendor  for  danuges  for  an  existing  teeach 
of  a  covenant  of  warrantr- — Pinuard  T. 
Americu  Freehold  Ijand  Butrtg.  Oo.  (AIa.> 
860. 

A  conveyance  by  a  grantee  In  a  deed  contain- 
ing a  covenant  of  warranty  of  the  right  to  cat 
and  use  timber  on  the  land  conveyed  does  not  op* 
erate  as  an  assignment  of  the  grantee's  right  of 
action  for  a  breach  of  1ha.t  covenant — Tomer  T. 
Lawson  (AlaJ  755. 

In  a  suit  by  grantees  in  a  deed  against  the 
fonr  grantors  for  breach  of  warranty,  held, 
that  ft  consideration  admitted  by  the  plea  to 
have  moved  to  one  co-warrantor  was  sutDcient 
to  sapport  the  warranty'  of  all  the  other  co- 
warrantors. — Tuciier  v.  Butterweck  (Fla.)  480. 

I  2.   Pevf  omuee  or  bxMok. 

*Where  a  deed  by  mutual  mistake  describes 
land  other  than  that  intended  to  be  conveyed, 
the  covenants  in  the  deed  are  not  thereby 
broken. — Piockard  v.  American  Freehold  Land 
Mortg.  CJo.  (Ala.)  350. 

Where,  when  a  deed  is  executed,  the  gran- 
tor does  not  own  the  land  to  be  conv^ed.  the 
covenant  of  warranty  Is  broken. — Pinckard 
T.  American  Feehold  Jjand  Mortg.  Co.  (Ala.) 
850. 

I  3.    AetiOBS  f  MF  bMMk. 

A  count  in  a  complaint  averrlnff  a  warranty 
against  incumbrances,  but  alleging  an  out- 
standing paramount  title  at  the  date  the  deed 
was  executed,  demurrable. — Hwderson  v. 
H.  L.  Berry  Co.  (Ala.)  662. 

A  count  in  a  complaint  for  breach  of  warran- 
ty in  a  deed  held  to  exclude  the  conclusion  that 
toe  title  Qoder  which  plaintiff  was  evicted 
emanated  from  him. — Henderson  v.  H.  li.  Berry 

Co.  (Ala.)  662. 

Grantee  in  a  warranty  deed  cannot  cut  timber 
which  is  standing  on  the  land,  but  belongs  to  an- 
other, thereby  incurring  the  penalty  prescribed 
by  Code  1896,  }  4137,  and  hold  his  grantor  re- 
sponsible for  the  amount  of  the  penalty. — ^Tur- 
ner T.  Lawson  (Ala.)  736. 

COVERTURE. 

See  "Husband  and  Wife.** 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  H  4.  T. 

CREDITORS. 

See  "Bankruptcy";  "Praudolent  Conveyan- 
ces." 

As  affected  by  homestead  exemption,  see  "Home- 
atead,"  fi  3. 

BiU^by  for  discovery  of  assets,  see  "Discovery," 

Remedies  against  sorety,  see  "Principal  and 

Surety."  8  2. 

Right  of  municipal  creditors  to  mandamus,  see 
"Mandamus,"  %  2. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Snrety,"  8  H. 

Subrogation  to  rights  of  creditors,  see  "Subro- 
gation." 


CREDITORS'  SUIT. 

Remedies  tn  cases  of  fraadnleut  convvancea, 
see  "Fraudulent  Conveyances,"  8  3. 

CRIMINAL  LAW. 

See  "Ball."  I  1;  "Convicts";  "Grand  Jury"; 
"Indictmrnt  and  Information";  "Pardon"; 
"Witnesses." 

Conviction  of  ofCense  included  in  that  ctiarged, 
see  "Indictment  and  Information,"  8  3- 

Criminal  liability  under  election  statutes  as 
affecting  construction  thereof,  see  "Elections," 
f  1- 

DisqualiScatlon  of  judge  to  preside  in  criminal 
case,  see  "Judges,"  8  4. 

Reward  for  apprebenuon  of  crlmlnaU  see  "Re- 
wards." 

Summoning  attendance,  dlsctiarge  and  compen- 
sation of  jury  in  criminal  prosecutions,  see 
"Jury,"  8  3. 

Title  of  statute,  Bee  "Sututes,"  8  5. 

Validity  of  convtcti<n  in  trial  on  holiday,  see 
"Holfdaya." 

Violation  of  criminal  law  as  defense  In  action 
on  policy,  see  "Insurance,"  8  9. 

Particular  offensea. 

See  "Arson";  "Assault  and  Battery,"  8  2; 
"Burglary" ;  "Oonteinpt" ;  "Bmbezzlement" ; 
"False  Pretoisee";  "Forgery";  "Gamii^,"  I 
2;  "Homicide";  "Incest";  "Larceny"; 
"Rape";  "Receiving  Stolen  Goods":  "Rob- 
berj^';  "Seduction,'*^  8  1;  "TrespaBs,'^  8. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 

Bastardy,  see  "Bastards/*  8  1. 

Carrying  weapon,  see  "Weapons." 

Failure  to  maintain  or  repair  hi^way,  see 

"Highways,"  8  1- 
Failure  to  work  on  highway,  see  "Highways," 

f  2. 

Frandnl«it  diange  of  name,  see  'Raines.'* 
Unlawfully  assuming  to  act  as  insurance  agent, 

see  "Insurance,"  8  1> 
Violation  of  condition  in  pardon,  see  "Pardon." 
Wrongful  removal  of  property  by  tenant,  see 

"Landlord  and  Tenant,"  §  4. 

8  !•   Nature  wad  elements  of  eaima  ud 
defenses  in  cenexal. 

*nnder  Const  art  f  25,  the  tenn  "felony" 
means  a  criminal  offense  punishable  with  death 

or  imprisonment  In  the  state  penitentiary. — 
Walden  v.  State  (Fla.)  151. 

Rev.  St.  8  792,  denouncing  four  crimes  con- 
nected with  the  disjunctive  "or,"  creates  four 
separate  aod  distinct  crimes,  the  first  being 
"assault  by  willfully  shooting  at" — State  v. 
Fairbanks  (La.)  443. 

Acts  1896,  p.  ^  No.  59,  classing  the  crime 
of  "shooting  at"  ss  a  felony,  is  within  the 
law-making  anthority,  and  the  court  cannot 
look  into  the  propriety  of  such  statute  further 
than  to  ascertain  whether  it  falls  within  the 
power  of  the  Legislature. — State  r.  Fairbanks 
(La.)  443. 

I  X.   Oapael^  to  eommlt  ud  responsl- 
billtj  ror  oHme. 

*Tbe  criminality  of  a  murder  Is  not  lessened 
by  the  partial  intoxication  of  the  murderer. — 

Butler  v.  State  (Miss.)  1005. 

8  3.  Jnrisdiotlon. 

Acts  1894-93.  p.  408,  limiting  the  criminal 
jurisdiction  of  justices  of  the  peace  and  uo- 
taries  in  the  city  of  Birmingham  and  certain 

fireciucts  io  J.  county,  Jield  only  to  repeal  all 
aws  in  so  far  as  they  affected  the  jurisdic- 
tion of  justices  and  notaries  in  the  territory 
named  in  tlie  act— -Lee  t.  State  (Ala.)  366. 
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Acts  1804-95,  p.  498,  limiting  the  criminal 
jurisdiction  of  jnstices  and  notaries  in  a  cet^ 
tain  city  and  in  certain  precincts  of  J.  county, 
held  not  objectionable  as  an  arbitrary  inter- 
ference with  the  power  and  authority  of  such 
officers.— Lee  t.  State  (Ala.)  366. 

Acts  1894-05,  p.  498,  restricting  the  criminal 

iorisdiction  of  justices  in  the  city  of  Birming- 
lam.  held  not  void  hecanse  at  the  date  the 
act  was  passed  the  act  establiahiiiK  the  police 
court  in  such  city  to  which  warrants  were 
made  returnable  bad  not  heen  passed. — Lee 
v.  State  (Ala.)  366, 

Acta  1804-95,  p.  498,  limiting  the  criminal 
jarisdiction  of  justices  in  the  city  of  Birming> 
nam,  held  not  in  contravention  of  Const.  187S, 
art.  6,  S  5.— Lee  t.  State  (AU.)  366, 

Acts  1^4-06,  p.  408,  limiting  the  criminal 
jurisdiction  of  justices  in  certain  precincts 
in  3.  conntT,  AeWf  not  repealed  by  Acta  1900-01, 
p.  216,  1  8.— Lee  t.  State  (Ala.)  366, 

The  circumstances  that  wagers  were  made 
under  the  suiss  of  telegrams  to  a  neighboriog 
town  la  another  state  held  only  a  snbterfugs 
or  evasion  of  Acts  1904,  p.  292,  No.  128,  pro- 
hibiting the  operation  of  a  poolroom,  and  have 
no  legal  effect  whatever  on  the  venue  of  the 
offense.— State  v.  Halonej  (La.)  639. 

I  4.  Vem*. 

•Hzdtanent  eansed  hy  murder,  which  had  sub- 
sided  before  trial,  heU  not  ground  for  change  of 
venue.— Bntler  v.  State  (Mlas.)  1005, 

S  6.  PreliaUMvy  eoBi»l«lmt»  aSdavlt. 
warrant,  examl&atlon,  eommlt* 
mentt  and  summary  triaL 

Under  Acts  1901,  p.  1S66,  f  24,  giving  the 
citr  court  of  Bessemer  authority  to  issue  war- 
rants, that  court  may  allow  the  amendment 
of  an  aWdavit  of  complaint  made  before  a 
justice  and  returnable  to  the  city  court. — With- 
crspoon  v.  State  (AU.)  356. 

Under  Code  1896,  !  4600,  sifinatnre  of  affiant 
to  affidavit  for  commencement  of  prosecution 
before  justice  of  the  peace  held  not  necessary. — 
Holman  v.  State  (Ala.)  646. 

I  6*  Arraicnment  and  pleas,  and  nolle 
proseqnl  or  diseontlnnanae. 

Instructions  on  a  trial  for  crime  held  proper- 
ly refused  as  argnmentative.— Carwile  v.  State 

(Ala.)  220. 

•After  the  defendant  has  pleaded  not  guilty 
to  the  Indictment*  dilatory  pleas  cannot,  as  a 
matter  of  right,  be  filed,  and,  if  filed  without 
permission,  the  court  on  motion  may  strike 
Uiem  ont.^mith  v.  State  (Ala.)  329. 

Action  of  the  court  in  permitting  pleas  in 
abatement  and  a  demurrer  to  the  indictment 
to  be  filed  held  to  sufficiently  show  permission 
by  the  court  to  file  such  pleas,  after  a  plea  of 
not  guilty.— Smith  v.  State  (Ala.)  329. 

A  defendant's  plea  in  abatement  to  an  indict- 
ment held  made  nuterlal  by  the  state  taking 
issue  thereon. — ^Nordao  t.  State  (Ala.)  406. 

I  T.  Evldenoe— Jndlelalnotloa.' 

*The  court  judicially  knows  the  names  of  the 

^ges  in  the  state. — Brunson  v.  State  (Ala.) 


A  court  Acid  not  authorized  to  take  judicial 
notice  of  the  conditions  of  the  roads  <^  a  coun- 
ty.-—Ward  V.  State  (Ala.)  923. 

*The  court  will  take  judicial  notice  that  there 
is  lawful  current  coin  in  the  United  States,  rep- 
resenting the  value  of  five  cents,  called  a 
"nickleT^— Barddell  v.  State  (Ala.)  975. 

The  word  "poolroom"  is  to  be  understood  In 
its  most  popular  signification,  and  the  court 


will  take  Judicial  notice  of  Its  notoriona  and 
questioned  meaning, — State  t.  Haloney  CI.a.> 

I  8.  -»  Facts  In  Issne  and  reteramt  te 
'   lasnes,  and  res  cestn. 

*A  statement  by  decedent  held  admissible  as 
a  part  of  the  res  gestie  on  a  trial  for  her  mur- 
der.—Nordan  V.  State  (Ala.)  406. 

On  an  issue  whether  defendant's  store  was 
open  on  the  day  in  question  for  traffic,  evidence 
that  witness  saw  a  person  putting  something 
in  his  pocket  that  looked  like  a  bottle  of  wine 
held  relevant,— Dillard  v.  State  (Ala.)  584. 

*In  order  that  the  trailing  of  bloodhounds 
from  the'  place  of  the  crime  may  be  used  as 
evidence  against  defendant,  it  must  be  first 
shown  that  the  bloodhounds  were  trained  to 
track  human  beingL  and  could  do  so  with  a  de- 
gree of  accuracT. — little  t.  State  (Ala.)  674. 

On  a  criminal  prosecution  held  not  error  to 
snstain  an  objection  to  a  question  to  a  witness 
as  to  whether  accused  had  "spells." — Bamett 
V.  State  (Ala.)  778. 

The  price  at  which  an  owner  of  goods  may  ro- 
tail  them  does  not  necessarily  fix  their  market 
value,  and  where  a  witness  testified  that  the 
owner  sold  the  goods  at  retail  at  a  price  stated, 
it  was  error  to  exclude  a  gueetion  as  to  what 
the  goods  cost  the  owner. — Moss  v.  State  (Ala.) 
830. 

On  a  pro^ution  for  obtaining  money  by 
falsely  pretending  to  be  the  owner  of  property, 
the  proceedings  and  judgment  in  a  claim  suit 
interposed  in  an  action  against  defmdant  Meld 
properly  excluded.^ — Frederick  t.  Stats  (Ala.) 
915. 

•A  false  explanation  given  by  accused  of  any 
suBpioions  fact  or  circumstances  tending  to  con- 
nect him  with  the  offense,  such  as  a  denial  of 
his  identity,  is  admissible  in  evidence  against 
him.— FrankUn  v.  State  (Ala.)  979. 

In  homicide,  where  accused  was,  and  what 
he  was  doing,  from  the  time  of  the  offense  to 
the  time  of  his  anest,  is  admissible  on  the  issne 
of  flight.— Franklin  v.  State  (Ala.)  979. 

*On  a  trial  for  murder,  evidence  (tf  flight  is 
admissible. — State  v.  Nash  (La.)  854. 

S  0.  Otkav  aCMSMa*  aad  tihmrmntmr 

of  aoevsed. 

In  a  criminal  prosecution,  questions  asked 
defendant  while  lieing  examined  in  his  own  be- 
half as  to  any  prior  conviction  of  any  crime 
held  properly  excluded  as  an  attempt  to  im- 

groperly  prove  defendant's  character. — Banks  v. 
tate  (Ala.)  921, 

1 10.  ^>  Materialltr  and  eampetanor  In 
CeneraL 

'Evidence  of  an  experiment  whereby  to  test 
the  truth  of  testimony  that  a  certain  thing 
occurred  is  not  admissible,  where  the  conditions 
are  not  shown  to  be  similar, — Spires  v.  State 
(Fla.)  181. 

Whether  the  evidence  of  eneriments  Is  ad- 
missible is  a  preliminary  question  for  the  coorL 
-Spires  t.  State  (Fla.)  181. 

S  11>  —  Best  and  seeondarr  erldenee. 

It  Is  error  to  permit  a  witness  to  state  the 
contents  of  a  letter,  which  he  testifies  was  in 
his  possession,  on  his  mere  statement  that  it 
is  lost,  misplaced,  or  destroyed,  where  he 
further  testifies  that  only  the  day  before  ht* 
destroyed  a  number  of  letters  and  papers,  but 
has  made  no  special  search  for  the  one  in 
question. — Tagert  v.  State  (Ala.)  203. 

*On  a  trial  for  the  foiicery  of  the  signature 
of  a  firm,  the  testimony  of  a  partner  tnat  the 
signature  was  not  in  the  handwriting  of  the 
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absent  partner  A«Id  admlesiUe. — ^WaBhington 
T.  State  (Ala.)  888. 

Bridence  held  collateral  to  tbe  main  issae. 
and.  theretOTe,  not  within  the  rale  requiring 
the  best  evidence.— Woodall     State  (Ala.)  718. 

•Where  a  rent  contract  waa  In  writinB, 
it  WM  error.  In  a  prosecution  based  thereon,  to 
permit  the  state  to  prove  its  terms  by  parol. — 
Wilson  V.  State  (Ala.)  776. 

Eridence  of  description  contained  in  written 
notices  sent  out  to  aid  in  the  apprehension  of 
accnsed  held  not  to  fall  witliln  Oie  mle  reqnhring 
the  best  evidence.— Franklin  t.  State  (Ala.)  979. 

I  IS.         Admisal— dwdwatioKB,  mmd 
kemraaT. 

On  a  trial  for  homicide,  evidence  of  a  vol- 
untary statement  made  b;  defendant  held 
inadmissible. — Carwile  v.  State  (Ala.)  220. 

On  a  trial  for  homicide,  it  was  not  error 
to  exdade  evidence  of  a  declaration  of  decedent, 
as  to  his  aasanltine  a  third  person,  not  a  part 
of  the  res  gestae.— ^anford  v.  State  (Ala.)  370. 

It  la  competent  to  question  a  witness,  on  a 
trial  for  homicide,  testifying  to  a  statement 
made  hy  decedent  as  to  his  smelling  whiskey 
on  decedent. — Sanford  v.  State  (Ala^  370. 

'Landlord's  evidence  of  the  vrei^t  of  certain 
cotton,  based  ou  hearsay,  Aeld  Inadmiauble^— 
Wilson  V.  State  (Ala.)  776. 

■  On  a  criminal  prosecution  held  proper  to  ex- 
clude evidence  of  statements  made  hy  de- 
ceased physldana  u  to  the  mental  condition 
of  accuaed.— Bamett  v.  State  (Ala.)  778. 

In  a  prosecution  for  an  illegal  change  of 
name,  a  witness  held  not  entitled  to  testify  that 
a  garnishee  in  a  suit  by  the  witness  against  de- 
fendant testified  that  it  bad  no  person  in  its 
employ  known  by  defendant's  name. — Morris  v. 
State  (Ala.)  973. 

In  a  prosecution  for  aeduction,  letters  volun- 
tarily written  by  defendant  to  prosecutrix,  con- 
taining admissions  of  a  criminating  character, 
were  properly  admitted  in  evidence. — ^Whatley 
V.  State  (Ala.)  1014. 

In  a  prosecution  for  seduction,  voluntary 
Btatementa  made  after  the  act  by  defendant  to 
prosecutrix'  brother,  in  which  the  former  said 
that  he  was  _»>ing  to  marry  prosecutrix,  vrere 
admissible. — Whatley  v.  State  (Ala.)  1014. 

1 13.  ^—  Oplalom  evddeiioe. 

On  a  trial  for  homicide,  certain  evidence 
held  inadmiaaible  as  the  opinion  of  the  witness 
and  as  permitting  defendant  to  make  evidence 
for  himself.— Carwile  v.  State  (Ala.)  220. 

•Allowing  witaess  to  Ulostrate  by  the  po- 
sition of  his  feet  relative  to  a  seam  in  the 

carpet  the  position  of  tracbi  relative  to  the 
body  of  deceased  when  found  held  not  error. 

—Peel  V.  State  (Ala.)  251. 

*0d  the  trial  of  a  man  charged  with  in- 
cest with  his  stepdaughter,  it  is  competent  for 
a  physician,  to  whom  defendant  took  the  girl, 
to  testify  that,  when  told  that  she  was 
pr^nant,  defendant  showed  no  sign  of  anger 
or  surprise. — Tagert  v.  State  (Ala.)  293. 

•On  trial  for  forgery,  a  writing  held  inad- 
missible in  evidence  for  comparison  on^, — 
Washington  v.  State  (Ala.)  388. 

•It  is  proper  to  permit  a  witness,  ottered  as 
an  expert  on  poisons,  to  state  the  extent  of  his 
experience. — Nordan  v.  State  (Ala.)  406. 

On  an  Issue  whether  defendant  kept  his  store 

open  on  a  certain  day  for  the  purpose  of 
traffic,  it  was  not  error  to  permit  a  witness  to 
testify  that  a  i>erson  who  appeared  to  be  a 


customer  had  -what  'looked  like  a  bottle  of 
wine."— Dlllaid  v.  State  (Ala.)  684. 

•The  opinion  of  a  witness  as  to  the  identity 
of  a  person  seen  by  him  is  admissible,  where 
the  witness  has  a  previouB  personal  acquain- 
tance with  such  person. — Jordan  r.  Stata  (Fla.) 
155. 

•Medical  experta  may  be  allowed  to  express 
their  opinions  as  to  the  time  when  wounds 
were  Inflicted  upon  a  subject  living  at  the 
time  of  such  wounds. — ^Hampton  v.  Stata  (Fla.) 
421. 

114.  —  Testlmomr  of  aseonapllees  Had 
eodefendutts. 

Testimony  of  witness  who  purchases  liquor 
on  Sunday  for  the  purpose  of  prosecuting  the 
seller  is  to  be  weighed  in  the  light  of  that 
fact.— Borck  v.  State  (Ala.)  580. 

*A  jury  may  convict  a  defendant  on  the  testi- 
mony of  an  accomplice. — Caldwell  v.  State 

(Fla.)  18a 

I  15.  — >  Confessloma. 

*In  a  prosecution  for  murder,  evidence  held 
sufficient  to  form  a  predicato  for  the  intro- 
duction of  a  confesdon.— Smith  t.  State  (Ala.) 

329. 

•A  confession  TOluntarily  made  Is  admissible. 
— Barddell  v.  State  (Ala.)  975. 

•In  a  prosecution  for  rape,  evidence  of  incul- 
patory and  exculpatory  statements,  made  by  de- 
fendants while  haudcuifed  In  the  eostody  of  the 
sheriff,  held  admissible. — Dunmore  v.  State 
(Miss.)  69. 

1 16.  —  Erldanoe  at  PMllmlnary  ezun- 
Instlott  or  at  fomer  trlaL 

Where  the  evidence  of  a  witness  at  a  pre- 
liminary trial  was  reduced  to  writing  by  the 
justice,  the  writing  in  the  absence  of  the  wit- 
ness is  tbe  best  evidence  on  the  trial. — Sanford 
V.  State  (Ala.)  370. 

On  a  trial  of  a  husband  for  the  murder  of  his 
wife,  certain  evidence  of  the  testimony  of  de- 
cedent in  a  case  aeainat  defendant  for  her  se- 
duction held  admissible. — Nordan  v.  State  (Ala.) 
406. 

In  a  criminal  case,  evidence  of  testimony 
given  by  a  witness  on  the  trial  of  one  arrested 
with  defendant  for  complicity  in  tbe  offense  was 
property  excluded.— Lewis  v.  State  (Ala.)  92a 

(17.  _  Welgbt    and   snfflelaner  of 
ertdenee. 

*A  reasonable  doubt  of  a  person's  guilt  may 
e^ist,  tiiough  there  may  not  be  a  [H^bability 
of  innocence. — Nordan  v.  State  (Ala.)  406. 

Testimony  of  witness  who  purchases  liquor 
on  Sunday  for  the  purpose  of  prosecuting  the 
seller  is  to  be  weighed  in  the  light  of  that  fact 
—Borck  V.  State  (Ala.)  580. 

On  a  criminal  prosecution,  evidence  that 
defendant  had  been  working  as  a  carpenter^ 
and  that  he  did  the  work  well,  shortly  before 
tlie  crime,  was  admissible  on  the  defense  of 
insanity.- Bamett  v.  State  (Ala.)  77& 

f  18.  Time  of  trial  aad  eonttavanee. 

Although  the  state  admits  a  showing  as  to  an 
absent  witness  for  defendant,  it  may  prove  the 
falsity  of  that  witaess'  testimony. — ^Ftuderhork 
V.  State  (Ala.)  672. 

*A  conviction  under  an  indictment  returned 
into  the  circuit  conrt  at  a  term  not  held  under 
any  valid  statute  held  unsustainable.- — Brewer 
V.  State  (AU.)  927. 

That  on  the  list  of  jurors  served  in  a  criminal 
case  the  Christian  names  of  two  of  the  jurors 
i  were  given  by  initials  only,  and  one  of  the 
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names  wu  that  of  a  man  whd  did  not  exist, 
does  not  constitute  Irregularities  Justifying  a 
continuance. — State  y.  Duperler  (Ik.)  465. 

*nnder  Code,  S  142^  accused  held  entitled 
to  a  coatio  nance  at  the  first  term  for  absence 
of  a  material  witness  whose  attendance  could 
probably  be  obtained  at  the  next  temit  though 
the  district  attorney  admitted  that  if  the  wit- 
ness was  present  he  would  testify  as  stated  by 
defendant— Walton  t.  State  (Miss.)  689. 

i  10.  Trial— freUmiaary  prooeedincs. 

The  service  on  defeudant,  on  trial  for  crime, 
of  a  copy  of  a  venire,  held  not  sufficient,  under 
Code  1^  f  6273.— Oarwile  t.  State  (Ala.) 
220. 

•Consolidation  of  indictments  for  grand  lar- 
ceny and  burglary  for  trial,  with  consent  of  de- 
fendant, held  not  error. — Lucas  t.  State  (Ala.) 
821. 

In  a  criminal  prosecution,  defendant  held 
not  misled  by  a  clerical  error  in  the  addreas  of 
a  copy  of  the  indictment  and  venire  served  on 
him.— Banks  v.  SUte  (Ala.)  821. 

A  motion  for  severance  in  a  criminal  case  on 
the  ground  that  the  defenses  are  antagonistic 
should  specify  wherein  the  defenses  are  antag- 
onistic, or  be  supported  by  oath  or  otlier  proof. 
—State  V.  Simon  (La.)  971. 

S  20.  ^—  Courae  and  oondmot  of  trial  la 
general. 

Where  an  indictment  was  found,  and  de- 
fendant arraigned,  and  a  day  fixed  for  the 
trial  at  a  term  difEerent  from  that  fixed  by  law, 
and  a  trial  was  had  on  that  day.  a  judgment 
of  conviction  waa  void. — Walker  v.  State  (Ala.) 
242. 

*It  is  within  the  Judicial  discretion  of  the 
court  whether  to  permit  relevant  experiments 
to  be  made  before  the  jury,  or  to  refuse  to 
permit  them.— ^Irea  t.  State  (Fla.)  181. 

•Evidence  of  experiments  in  the  presence  of 
the  jury  should  only  be  admitted  where  it  is 
obvious  to  the  court  that  the  Jury  will  be  en- 
lightened therein.— Spires  t.  State  (Fla.)  181. 

I  21.    Beceptlon  of  evldenee. 

•Where  accused  was  charged  with  robbery, 
the  felonious  assault  having  been  committed 
with  a  revolver,  the  recepuon  of  revolver  in 
evidence,  under  special  InstmctlonB  tiiat  the 
jury  should  not  consider  it  unless  subsequently 
connected  with  the  accused,  is  not  reversible 
error. — State  v.  Gordon  (La.)  625. 

gSS.  —  01>Jefltions  to  avldenee,  mo- 
tions to  strike  ont,  and  excep- 
tions. 

•Court  held  not  bound  to  exclude  a  responsive 
answer  on  motion  of  the  par^  asking  the 
question. — Dickens  v.  State  (Ala.)  14. 

•Where  a  part  of  the  answer  of  a  vritness 
Is  not  responsive  to  the  question,  a  motion  to 
exclude  the  whole  of  his  answer  Is  not  the 
proper  way  to  eliminate  the  objectionable  part 
— Tagert  v.  State  (Ala.)  293. 

•Motion  to  exclude  evidence  not  previously 
objecti'd  to  in  a  criminal  case  held  to  come  too 
late.— Franklin  v.  State  (Ala.)  979. 

•Because  a  cross-examination  shakes  the 
credibility  or  demonstrates  the  Inaccnracy  and 
nnrelinbility  of  the  evidence  deposed  hr  a  wit- 
ness, this  furnishes  no  reason  for  Btrikingout 
such  evidence. — ^Hampton  t.  State  (Fla.) 

•A  motion  to  strike  the  whole  of  a  witness' 
testimony  should  not  be  granted  if  any  portiou  is 
admissible. — ^Freeman  t.  State  (Fla.)  785. 


S  23.  — —  A>cii]ii0BtB   mmi  ovudM»t 

ttOVBBOL 

The  relating  by  the  prosecuting  attorney  of 
a  joke  in  illustration  of  his  an^ument  meld 
not  error.— Peel  v.  State  (Ala.)  251. 

In  a  prosecution  for  murder,  a  statement 
of  the  solicitor  for  the  state  as  to  the  effect 
of  an  admission  as  to  the  testimony  of  ab- 
sent witnesses  held  woper,r— Smitii  t.  State 

(Ala.)  329. 

Remarks  of  the  prosecuting  attorn^,  con- 
sistiiis;  of  ezpressions  of  opmion  aa  to  the 
enormity  of  defendant's  offense,  held  not  emw. 
—Weaver  v.  State  (Ala.)  341. 

It  is  proper  to  snstaln  ohjectlons  to  remarks 
of  connsel  as  to  a  matter  the  evidence  of  whidi 
had  been  excluded. — Sanford  v.  State  (Ala.) 

370. 

On  a  trial  of  a  road  overseer  for  failure  to 
discharge  his  duties,  remarks  of  solicitor  to 
the  Jury  held  error.— Ward  v.  State  (Ala.)  923. 

•Where  there  Is  no  evidence  to  support  the 
remarks  of  counsel,  they  are  properly  excluded. 
— Barddell  v.  State  (Ala.)  975. 

•WTiere,  on  objection  that  statement  of  diB- 
trict  attorney  was  not  sustained  by  the  evi- 
dence, the  judge  instructed  the  jury  not  to  con- 
sider it,  the  action  of  the  court  cured  the  ir- 
regularity.— State  V.  Gordon  (La.)  625. 

fi  24.  — —  Frovinoa   of   oonrt  and  Jury 
in  KoneraL 

•la  a  prosecution  for  murder,  certain  in- 
structions held  properly  refused  because  in- 
vading the  province  of  the  jury. — Sbnith  T. 
State  (Ala.)  329. 

An  instruction  on  a  trial  for  homicide,  that 
if  th»e  waa  a  doubt  of  defendant's  unlawful 
killing  of  decedent  he  could  not  be  convicted 
of  manslaughter,  was  properly  refused. — Mor- 
ris T.  State  (Ala.)  608. 

•Where  there  Is  any  evidence  to  estaUish 
any  material  fact  involved  on  a  trial  for 
crime,  the  court  cannot  exclude  It  from  the 
Jury.— Morris  v.  State  (Ala.)  008. 

Where  a  criminal  case  was  aubmitted  on  an 
agreed  statement  of  facts,  It  was  proper  for  the 
court  to  direct  a  verdict  of  guilty,  wlthont  sub- 
mitting the  credibility  of  such  statement  to  the 
jury. — Ligon  v.  State  (Ala.)  062. 

The  defense  of  alibi  must  cover  the  whole 
time  when  the  presence  of  defendant  waa  re- 
quired to  accomplish  the  crime,  and  is  suffi* 
cieut  if  it  raises  a  reasonable  doubt  in  the 
minda  of  the  Jury.— Oaldwell  t.  State  (Fla.) 
188. 

An  Instruction  held  erroneons  as  assuming  a 
point  of  the  defense. — Cnnnlngbam  t.  State 

(Miss.)  531. 

In  a  prosecution  for  homicide,  an  instruction 
held  erroneous  as  assoming  facts  in  issue. — 
Walton  V.  State  (Miss.)  689. 

S  25.  —  Neeessitr,  reqtnlsltes  and  sn&- 
otener  of  inatraotioas  in  ceaentL 

Instructions  held  bad  as  elliptical. — Peel  v. 
State  (Ala.)  251. 

On  a  trial  for  crime,  a  requested  instruc- 
tion aa  to  the  duty  of  the  jury  on  not  being 
able  to  reconcile  the  evidence  held  properly 
refused.— So  nford  v.  State  (Ala.)  370. 

Though  charges  requested  by  defendant  ig- 
nore a  count  of  the  Indictment  insufficient  to 
support  a  conviction,  held  they  should  not  be 
refused  on  that  account — SheltMi  T.  State 
(Ala.)  377. 

Defendant  held  entitled  to  a  charge  that 
the  jury  could  not  convict  under  a  certain 
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charge;  it  beiug  Insufficient  to  simport  a  con- 
Tiction .— Shelton  t.  State  (Ala.)  877. 

An  instruction  In  a  criminal  case  with  re- 
spect to  want  of  contradiction  la  the  taatimony 
at  two  perwnui  A«M  erroneooa^Nordan  t- 
State  (Ala.)  406. 

Erroneous  charge  in  a  criminal  caae  keld  not 
cured  b;  the  Kiving  of  a  proper  charge. — 
Funderburk  v.  State  (Ala.)  672. 

A  charge  in  criminal  case,  directing  the  juff 
to  discard  defendant's  teatimooy  U  he  has 
vwom  falsely,  held  erroneous. — ^Funderbork  t. 
State  (Ala.)  672. 

In  criminal  case,  a  charge  anthorlElng  the 
jnrr  to  disregard  the  evldeitce  of  any  witnegs 
whom  the?  beUeved  had  awom  faue^  Md 
Vroptrlj  refoaed.— Little  T.  State  (Ala.)  674. 

In  homicide,  certain  instruction  defining  mur- 
der in  the  first  degree,  and  directing  acquittal 
if  the  offense  defined  was  not  estabushed,  held 
properly  refused  In  view  of  evidence  showing 
murder  la  the  eecond  d^ree. — FrankUn  t.  State 
(Ala.)  979. 

A  charge  requiring  the  state  to  prove  "every 
element  necessary  to  constitute  the  offense"  was 

Sroperly  refused,  in  that  it  left  to  the  jury  the 
eterminatlon  of  the  elements  of  the  offense. — 
Whatley  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  requested 
diaigea  answering  argument  of  state's  solicitor 
Aeld  properly  refused. — Whatley  t.  State  (Ala.) 
1014. 

Abstract  charge  that,  in  considering  the 

weight  of  evidence,  the  jury  should  consider 
the  iotelHgence  of  tne  witness  and  the  circum- 
stances surrounding  him,  held  not  erroneous. — 
Jordan  v.  State  (Fla.)  155. 

Instruction  as  to  an  alibi  as  a  defense  held 
not  erroneous. — Jordan  v.  State  (Fia.)  155. 

The  trial  judge  should  not,  in  his  charge, 
impress  the  jury  with  the  idea  that  the  judge, 
because  of  the  defendant's  Interest  in  the  case, 
questioned  his  credibility. — ^Hampton  v.  State 
(Fla.)  421. 

Where,  in  a  prosecution  for  robbery,  the  state 
relied  on  direct  testimony  of  the  victim,  and  on 
corroborating  circumstanceSi  and  defendant  re- 
.  lied  on  an  alibi,  the  judge  waa  not  called  upon 
to  instruct  on  circumstantial  evidence. — State 
V.  Gordon  (La.)  625. 

i  S6.  —  iHstraatlons  «a  to  presnmptifmB 
and  burden  of  proof. 

On  a  trial  for  crime,  an  instruction  that, 
if  the  jury  do  not  believe  the  evidence,  they 
must  acquit,  is  propwly  refused.^ — Banford  v. 
State  (Ala.)  370. 

An  instruction,  on  a  trial  for  crime,  with  re- 
spect to  the  probability  of  defendant's  inno- 
cence, held  erroneous. — -Mordan  v.  State  (Ala.) 
406. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  charge  to  find  defendant  was  free 
from  fault  in  bringing  on  the  difficulty  betote 
he  could  set  up  self-defense  held  erroneous. — 
Brown  v.  State  (Ala.)  710. 

i  27*  —  Instraotlon  as  to  determliui- 
tion  of  snfftolenoy  of  OTldenee  in 
general. 

In  a  prosecution  for  homicide,  an  instruction 
that,  if  the  testimony  in  its  weight  and  effect 
was  such  that  two  conclusions  could  reasonably 
be  drawn  therefrom,  one  favoring  defendant's 
innocence  and  the  other  tending  to  establish 
hia  guilt,  the  accused  should  be  acquitted,  held 
properly  refused. — Banks  v.  State  (Ala.)  ^1. 


In  a  prosecution  for  homicide,  an  instruction 
as  to  the  decree  of  proof  required  held  properly 
refused.— Banks  v.  State  (Ala.)  021. 

Instruction  that.  If  evidence  has  two  tenden- 
cies,  it  is  the  duty  of  the  jury  to  believe  that 
which  tends  to  disproTe  guUt,  held  properly 
refoaed.— McOorley  v.  State  (Ala.)  10^ 

I  SB.  — •  Instraotiou  mm  t«  raaaowaWa 
douM. 

It  is  error  to  refuse  to  Instruct,  on  a  trial  for 
crime,  that  the  absence  of  satisfying  evidence 
may  offer  ground  for  reaaonable  doubt. — Car- 
wile  V.  State  (Ala.)  220. 

An  instruction,  on  a  trial  for  crime,  on  the 
subject  of  reasonable  doubt,  held  properly  re- 
fused.—Carwile  V.  SUte  (Ala.)  220. 

An  instruction,  on  a  trial  for  crime,  on  the  - 
effect  of  proof  of  good  character,  held  properly 
refused.— Carwile  v.  State  (Ala.)  220. 

*In  a  prosecution  for  murder,  an  instruction 
that  a  reasonable  doubt  is  a  doubt  for  which 
a  reasmi  can  be  given  held  erroneous. — Smith 
V.  State  (Ate.)  S&. 

On  a  trial  for  crime,  the  court  should  charge 

that  accused  cannot  be  convicted  unless  the 
evidence  is  inconsistent  with  any  reasonable 
theory  of  innocence. — Sanford  v.  State  (Ala.) 
370. 

*The  jury  should  acquit  defendant,  unless  the 
state  ahowB  his  guilt  by  evidence  beyond  all 
reasonaUe  doubt  and  to  a  moral  certainty,  and 
the  court  should  so  diarge. — Little  v.  State 
(Ala.)  674. 

*In  a  criminal  case,  a  charge  that  the  state 
must  prove  defendant's  guilt  to  a  mora)  cer- 
tainty held  properly  refused. — Little  v.  State 
(Ala.)  674. 

In  criminal  case,  a  charge  on  the  effect  of 
confiicting  evidence  hdd  properly  refused  as 
misleading.— Little  v.  State  (Ala.)  674. 

A  charge  that  the  jury  cannot  find  defendant 
"not  guilty,"  unless  every  one  of  the  jurors  has 
a  reasonable  doubt  of  his  guilt,  is  proper. — 
Whatley  V.  State  (Ala.)  1014. 

A  charge  as  to  reasonable  doubt  condemned. 
—Hampton  v.  State  (Fla.)  421. 

*0n  a  prosecution  for  murder,  held  proper  to 
refuse  a  requested  instruction  that  the  jury 
should  acquit  if  they  did  not  believe  in  defend- 
ant's guilt  be/ond  a  reasonable  doubt,  though 
they  conscientiously  believed  it — Began  v.  State 
(Miss.)  1002. 

I  X9*  ^—  ArgnmentatiTe  and  confused 
or  misleadinc  instmetlona. 

Instructions,  on  a  trialfor  crime,  held  properly 
refused  as  argumentatlTe.— Oarwile  v.  State 

(Ala.)  220. 

InatructlonB  held  bad  as  argumentative. — 

Pee!  V.  State  (Ala.)  251. 

Ortain  instructions  in  a  criminal  case  held 
properly  refused. — Nordan  v.  State  (Ala.)  406. 

Certain  requests  to  charge  applied  for  by  ac- 
cused held  properly  refused  as  argumentative. 
— Ledbetter  v.  State  (Ala.)  618. 

On  a  prosecution  for  murder,  a  requested 
instruction  held  propeiiy  refused  as  argumenta- 
tive.—Bamett  V.  State  (Ala.)  778. 

In  a  prosecution  for  homicide,  an  instruction 
that,  even  if  the  jury  believed  that  defendant 
did  not  act  in  self-defense  and  that  he  had  no 
malice  toward  defmdant,  keld  misleading  in 
using  the  word  "defendant**  tor  "deceased." — 
Banks  V.  State  (Ala.)  921. 

Argumentative  charges,  or  diarges  siugiins 
oat  and  emphasizing  certain  i^rta  ot  the  evi- 
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deoce  reqaested  by  the  defendant  io  a  criminal 
^  refuMd.— -Wbatley  v.  State  (Ala.) 

It  Ib  not  reversible  error.  In  a  criminal  case, 
to  give  a  charge  aingling  out  a  certain  fact,  as 
by  stating  that  a  certain  gneatlon  Is  not  an 
issue.— Whatley  t.  State  (Ala.)  1014. 

Where  the  omission  of  words  in  a  charw  de- 
stroys  the  sense,  it  is  properly  refused. — iicCur- 
ley  V.  State  (Ala.)  10^. 

S30.  —  B«qu«ata  for  iMtraotlau. 

Certain  iastructionB  la  a  criminal  case  held 
properly  refused. — Nordan  t.  State  (Ala.)  400. 

*It  Is  not  error  to  refuse  requested  charges 
embodied  in  requested  charges  already  giren. 
—Morris  v.  State  (Ala.)  608. 

It  is  not  error  to  refuse  to  give  instnictioDs 
already  substantially  given. — Jordan  v.  State 
(Fla.)  155. 

'Where  tlie  substance  of  proposed  instruc- 
tloDB  have  been  folly  covered  by  those  given, 
a  refnaal  ia  not  error. — Boblnson  T.  State  (Fls.) 
465. 

It  is  not  customary  in  a  criminal  case  for  the 
derk  to  note  In  his  minutes  the  requests  for  a 
i^eclal  charge. — State  v.  Duperier  (La.)  455. 

Where  a  requested  special  charge  is  so  im- 
perfectly worded  that  it  would  be  unintelli- 
gible, the  judge  may  refuse  to  give  it,  and  is  not 
bound  to  revise  it. — State  v.  Duperier  (La.)  455. 

•Where  a  rule  of  court  requires  requests  for 
special  charges  to  be  in  writing,  and  to  l>e 
handed  in  before  argument,  such  requests  come 
too  late  after  the  jury  haa  been  instructed. — 
State  T.  Gordon  <La.)  626. 

131.    Cvatody,  oonduet,  and  dellb- 

erationa  of  Jury. 

•Under  Code  1896,  H  1834,  5292,  defendant 
in  a  criminal  case  is  not  entitled,  as  a  matter 
of  right,  to  have  dqmSitions  which  contain 
some  objectionable  matter  sent  to  the  Jury 
room.— Smith  v.  State  (Ala.)  829. 

In  a  i>ro8eoution  for  murder  it  !a  not  error 
to  permit  the  jury  to  take  with  them  on  re- 
tirement the  charge  of  the  court,  which  was 
requested  by  defendant  to  be  reduced  to  writ- 
ing.—Green  V.  State  (Ala.)  3^. 

(32.  _  Tardlot. 

•There  being  two  counts  in  an  indictment, 

one  sufBcient  with  evidence  tending  to  establish 
the  offense  charged  therein,  held  that  the 
verdict  and  jadgment  will  be  referred  thereto, 
the  other  count  being  insufficient — Shelton  v. 
State  (Ala.)  377. 

Under  Or.  Code  1896,  S  5050,  the  jury  has 
no  authority  to  impose  imprisonment,  and  the 
portion  of  a  verdict  fixing  a  term  of  imprison- 
ment may  be  treated  as  sutplnsage. — Genie  v. 

State  (Ala.)  573. 

Where  indictments  are  tried  together  and  each 
Is  sufficient,  general  verdict  and  sentrace  no 
greater  than  could  be  imposed  under  any  one 
indictment  held  not  ground  for  reversal  of  judg- 
ment of  conviction. — Lucas  v.  State  (Ala.)  821. 

•On  trial  for  assault  with  intent  to  kill,  verdict 
Afld  sufflcient  against  objections  that  it  does  not 
give  the  name  of  the  defendant,  nor  state  what 
cause  is  being  tried,  nor  that  the  jury  found 
anything  after  deliberating  upon  the  evidence  of 
the  case.— Freeman  v.  State  (Fla.)  78fi. 

S  33.  Motlo&s  for  now  trial  and  In  ar* 
rest. 

Questions  of  variance  between  the  allegations 
and  proof  cannot  be  considered  oo  a  motion  in 
arrest  of  Judgment — ^Freeman  v.  State  (Fla.) 


•A  motion  In  arrest  of  judgment  Is  not  the 
proper  remedy  for  a  wrong  verdict. — Freeman  t. 
State  (Fla.)  785. 

A  defendant  on  convictioD  is  entitled  of  right 
to  move  for  a  new  trial  at  any  time  within  four 
days  after  the  verdict  on  complying  with  the 
provisions  of  Bev.  St  1892,  0  1180,  2936. 
— Massey  v.  State  (Fla.)  TOO. 

•That  Christian  names  of  two  of  the  jurors 
on  the  jury  list  are  given  by  initials  only  la  an 
irregularity  insufficient  to  set  aside  a  verdict. — ■ 
State  V.  Duperier  (La.)  465. 

Motions  in  arrest  of  judgment  are  to  be  di^ 
posed  of  on  errors  apparent  on  the  face  of  the 
record. — State  v.  Maloney  (La.)  539. 

Many  of  the  grounds  for  new  trial  cannot  be 
assigned  in  the  Supreme  Court  on  appeal,  and 
complaints  which  would  be  a  bar  to  the  action 
find  no  place  in  a  motion  for  new  trfaL — State 
V.  Haloney  (La.)  680. 

I  34.  Appeal  and  error,  and  oertiorax^ 
Form  of  remedy,  Jwrladietlan« 
and  risht  of  review. 

Cr.  Cktde  1896,  §  4315,  does  not  authorize  an 
appeal  by  the  state  in  a  criminal  case  fnnn  a 
judgment  holding  the  act  creating  the  court  in 
which  the  prosecution  was  instituted  void. — 
State  T,  Morris  (Ala.)  589. 

A  judgment  of  conviction  rendered  on  an 
indictment  that  is  insufficient  to  support  the 
same  will  not  support  an  appeal. — ^McDaniel  t. 
State  (Ala.)  919. 

*Tbe  Supreme  (^urt  has  no  appellate  jtnia- 
diction  of  misdemeanota  in  the  criminal  courts 
of  record,  under  Gmst.  art.  5,  I  5. — Walden  t. 
State  (Fla.)  151. 

•lie  record  proper  in  a  criminal  case  must 
show  a  final  judgment  or  sentence  to  support 
a  writ  of  error. — Melbourne  v.  State  (Fla.)  593. 

Where  a  trial  court  refuses  to  entertain  a  njo- 
tion  for  a  new  trial,  he  is  depriving  the  party 
moving  for  a  new  trial  of  a  substantial  right 
which  may  be  corrected  by  writ  of  error. — Masa- 
ey  V.  State  (Fla.)  790. 

•Where  defendant  was  sentenced  to  pay  a  fine 
in  a  mayor's  court,  and  appealed  to  the  district 
court,  where  prosecution  was  dismissed,  and  the 
plaintiff  town  appeals,  the  Supreme  Court  has 
no  aimellate  jurisdiction. — ^Town  of  Many  r. 
FrankUn  (Ial.)  740. 

•Judgment  of  mayor's  court  cannot  be  appeal- 
ed to  the  district  court,  and  from  the  district 
court  to  the  Supreme  Court. — Town  of  Many  v. 
Franklin  (La.)  741. 

i  36.  Presentation  and  reserratiom 

Ik  lower  eovrt  of  (rouda  of 
roTiew. 

•That  teBtimony  in  a  criminal  trial  may  be 
reviewed,  as  erroneously  received,  the  record 
should  show  a  motion  to  strike  oat  and  an  ex- 
ception to  a  refusal  thereof,  or  that  an  instruc- 
tion to  disregard  the  testimony  was  refased, 
with  an  exception. — Caldwell  v.  State  (Fla.) 
18S. 

•A  conviction  will  not  be  reversed  for  lan- 
guage of  the  district  attorney  in  argument  to  tbe 
jury,  wliere  no  objection  was  made  at  tb«  time. 
—Regan  v.  State  (Miss.)  1002. 

1 39,         PvoeeodlBCB  for  transfa*  of 
eanse,  and  effeot  thereof. 

An  appeal  held  to  be  taken  in  time. — State 
y.  Fairbanks  (La.)  443. 

1 37.  _  Beoord  amd  jroneed1»a>  wt 
in  reoord. 

•Time  for  signing  bill  of  exceptions  keU  to 
have  expired,  and  could  not  be  extended. — 
Richardson  v.  Sute  (AJaO  12. 
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*A  bill  of  exc^tiODS  is  construed  most  strong- 
ly againiit  the  party  excepting. — Dickens  t. 
Bute  (Ala.)  14. 

A  defendant's  objectton  to  a  statement  of 
a  witness  made  on  cross-examination  held  not 
KTailable  on  appeal. — Carwile  t.  SUte  (Ala.) 
220. 

*Bastaining  an  objection  to  a  aneatlon  can- 
not be  regarded  as  error  where  it  Is  not  shown 
what  answer  wa«  expected. — Smith  t.  SUte 
(Ala.)  329. 

The  mling  on  a  motion  to  qaash  an  indict- 
ment held  not  sobject  to  review  on  appeal  in  the 
absence  of  any  eridence  supporting  the  motion. 
—Smith  T.  SUte  (AU.)  820. 

Where  the  oral  charge  of  the  court  is  not 
set  out,  the  correctness  of  a  charge  given  at 
the  request  of  the  state  cannot  be  reriewed. 
— Weaver  t.  State  (Ala.)  841. 

A  bill  of  exceptions  purporting  to  have  been 
signed  Ma;  24,  1905,  wtiereas  the  Judgment  wan 
rendered  March  21,  1895,  mast  be  dTsregarded. 
— Bmnson  v.  State  (Ala.)  069. 

Where  the  bill  of  exceptions  states  a  certain 
question  was  answered,  but  fails  to  show  the 
answer,  the  ruling  ctinnot  bo  considered. — 
Holmes  7.  Sute  (Ala.)  569. 

A  bill  of  exceptions  in  a  crlmloal  case  held 
not  filed  in  time,  in  view  of  Acte  1886-87.  p. 
838.— Dorser  t.  SUta  (Ala.)  681 

Becord  entry  tiiat  "the  court  In  open  court 
and  in  accordance  with  the  law"  drew  from 
the  jury  box  the  names  of  25  persons  held  to 
exclude  the  inference  that  any  one  other  than 
the  judge  drew  the  names  from  the  box  as 
he  was  required  to  do  by  Code,  t  6004. — Gray 
y.  SUte  (Ala.)  621. 

A  ruling  of  the  trial  court  on  demurrers  to  an 
indictment  conid  not  be  reviewed  on  appeal, 
where  the  demurrers  and  the  grounds  were  not 
set  out  in  the.  appeal  record. — Boitley  Ti  SUte 

(Ala.)  649. 

Under  Code  1896,  SS  6003,  6004,  5273,  It  Is 
necessary  that  the  record  of  a  conviction  in  a 
capital  case  show  the  order  for  the  venire,  the 
drawing  of  the  jury  by  the  judge,  and  the  fact 
that  the  defendant  was  present  when  the  day 
of  his  trial  was  fixed,  though  it  was  not  neces- 
sary that  service  of  the  venire  be  shown,  etc. — 
Lominecit  v.  State  (Ala.)  676. 

•Omissions  required  to  be  shown  by  tho 
record  on  a  criminal  appeal  coald  not  be  sup- 
plied by  reciuls  in  the  bill  of  exceptions. — 
Lomineck  v.  SUte  (Ala.)  676. 

Rnllng  on  demnrrer  ikeld  not  U  be  considered 
on  appeal,  not  being  shown  in  th«  record  proper. 
—W6MI  T.  Bute  (Abi.)  718. 

'Requested  charges  not  shown  by  bill  of  ex- 
ceptions held  not  to  be  considered  on  amieal. — 
■Woodail  T.  State  (Ala.)  7ia 

Where  the  last  order  extending  the  time  for 

signing  a  bill  of  exceptions  allowed  30  days 
from  September  12,  1905,  and  the  bill  was  not 
signed  until  October  19,  1905.  it  would  be 
Ktricken. — Collins  v.  State  (Ala.)  726. 

*The  court  on  appeal  will  not  disturb  the  find- 
ings of  the  trial  court  on  motions  where  the  evi- 
dence beard  thereon  is  not  in  the  record. — Mor- 
row V.  SUte  (Ala.)  765. 

*Su8Uining  objections  to  questions  asked  of 
a  witness  In  a  criminal  case  will  not  be  review- 
ed where  the  record  does  not  show  what  answer 
was  expected  from  the  witness. — Franklin  v. 
SUte  (Ala.)  979. 


Si' 


Entries  required  to  be  made  in  the  record 

roper  of  a  trial  cannot  be  contradicted  by  the 
,11  of  exceptions.— Hanley  v.  State  (Fla.)  149. 

The  ruling  <^  the  coart  denying  a  motion  to 
quash  an  indictment  must  be  emtvaced  in  the 
record  propw  in  order  tliat  it  may  be  consldr 
ered.— Houston  t.  SUte  (Fla.)  468. 

The  record  proper  snd  all  matters  properly 

belon^ng  thereto  can  be  authoritatively  evi- 
denced to  an  appellate  court  only  by  a  tran- 
script duly  certified  by  the  clerk  of  the  court. 
— Alelboume  v.  State  (Fla.)  693. 

The  verdict  and  judgment  or  sentence  in  a 
criminal  case  form  part  of  tbe  record  proper 
on  appeal,  and  have  no  place  In  a  bill  of  ex- 
ceptions.—Melbourne  V.  State  (Fla.)  593. 

Certain  Inetructioot  held  not  properly  before 
the  court  on  appeal. — Freeman  v.  State  (Fla.) 
785. 

A  dim  carbon  copy  of  the  bill  of  exceptions  In 
the  record  of  a  criminal  case  held  not  a  perma- 
nent record,  and  the  errors  based  thereon  will 
not  be  considered.- Teston  T.  SUte  (Fla.)  787. 

When  a  motion  in  arrest  is  evidenced  to  an 
appellate  court  only  by  a  blU  of  exceptions,  it 
cannot  be  considered. — Mass^  v.  SUte  (Fla.) 

790. 

A  bill  of  exceptions,  prepared  onder  the  pro- 
visions of  Acte  1896,  p.  162.  No.  113,  if,  from 
the  sUtement  of  facts,  the  Supreme  Court  is 
informed  what  the  facta  were  on  which  the  bill 
is  reserved,  and  the  exact  point  ruled  on,  and 
what  the  ruling  was,  will  be  (KUttidared. — State 
V.  Stockett  (La.)  1000. 

Misconduct  of  counsel  cannot  be  reviewed  on 
appeal  in  the  absence  of  proof  In  the  record 
that  the  sUtemento  alleged  were  in  Uct  made. 
—Walton  T.  State  (Miss.)  689. 

'Reference,  In  assignment  of  error  and  brief 
of  counsel,  to  remarks  of  district  attorney  and 
conduct  of  audience,  Aeld  insufficient  to  present 
qantlon  for  review. — ^Butler  t.  SUte  (Miss.) 
1005. 

§  38.   IMamlssal. 

An  appeal  from  a  void  judgment  of  convic- 
tion In  a  criminal  case  will  be  dismissed. — 
Walker  t.  SUte  (Ala.)  242. 

Where  tbe  record  shows  a  want  of  jurisdic- 
tion, a  writ  of  error  will  be  dismissed  on  the 
court's  own  motion,— Walden  v.  State  (Pla.) 

lol. 

S  39.  Review  la  kou*'*!. 

In  a  criminal  caBe,  defendant  held  not  entitled 
to  benefit  by  an  exception  to  certain  remarks  of 
the  court  to  the  jury.— Barddell  v.  SUte  (Ala.) 
975. 

•Where  one  error  assigned  is  based  on  de- 
nial of  new  trial,  and  the  motion  copsists  of 
a  number  of  grounds,  the  appellate  court  will 
consider  only  such  as  are  argued. — ^res  v. 
State  (Fla.)  181. 

Though  the  Supreme  Court  will  not  pass  on 
cerUln  quefltions  unless  brought  up  by  bill  of 
exceptions,  issues  raised  in  such  a  bill  cannot  be 
considered  where  they  do  not  fall  within  the 
apellate  jurisdiction. — State  v.  Maloney  (La.) 

A  defendant  who  testified  as  a  witness  in 
her  own  behalf  as  to  a  fact  the  witnesses  for 
the  state  had  testified  to,  cannot  object  to  the 
testimony  as  inadmissible,  as  foreign  to  her 
case. — State  t.  Lamont  (La.)  602: 

i  40.  ^—  Preswnpttons. 

In  the  absence  of  proof  that  a  grand  juror 
was  a  resident  of  another  county,  the  court 
on  appeal  may  presume  that  the  trial  judge 
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aacertained  before  the  organization  of  the  jmr 
that  the  jnrors  possessed  the  legal  qnalifica- 
tions.— Carwile  v.  SUte  (Ala.)  220. 

Where  judgment  on  a  couvictlon  recited  that 
issue  was  joined  on  defendant's  plea  of  not 
Kuilty,  it  will  be  presumed  on  appeal  that  he 
was  duly  arraigned. — Watts     State  (Ala.)  455. 

In  the  absence  of  a  showing  In  the  record  to 
the  contrary,  it  will  be  presumed  that  a  hill 
of  exceptions  in  a  criminal  case  was  signed  on 
tiie  day  it  was  filed.— Dorsey  t.  State  (Ala.)  584. 

♦Where,  on  appeal  from  a  conviction,  the 
record  shows  that  the  trial  waa  had  before  a 
special  judge,  but  is  silent  as  to  hia  appoint- 
ment it  wUI  be  presumed  that  the  appoint- 
ment was  regular. — Reese  t.  State  (Ala.)  678. 

*It  will  be  presumed  on  appeal  in  a  criminal 
case  that  tlie  trial  court  ascertained  that  con- 
fessions were  voluntary  before  admitting  them 
In  eridenctt.— Wbatley  v.  State  (Ala.)  1014. 

The  conrt  must  assume  that  a  qnestira  was 
proper  until  the  contrary  appears  by  a  state- 
ment of  the  question  In  me  record  and  by 
proper  objection  and  aiception.— Caldwell  t. 
State  (Fla.)  188. 

{41.    Dlacrettom  of  lower  eonrt. 

*The  Supreme  Court  A  eld  not  authorised  to 
review  the  action  of  the  circuit  conrt  on  a 
motion  for  a  new  trial. — Frederick  T.  State 
(Ala.)  816. 

The  admission  of  cirenmatantlal  evidence  rests 
Uirgely  within  the  Jndictal  discretion  of  tiie  trial 
conrt.— Goode  v.  State  (Fla.)  401. 

'Where  defendant  fails  to  bring  to  the  atten- 
tion of  the  court  at  the  earliest  moment  any 
newly  discovered  evidence,  the  appellate  court 
will  not  disturb  the  refusal  of  a  new  trial. — 
Robinson  v.  State  (Fla.)  465. 

*After  a  criminal  case  has  been  closed  it  is 
within  the  sound  discretion  of  the  court  to 
permit  either  party  to  introduce  additional 
evidence. — Robinson  v.  State  (Fla.)  465. 

*The  allowance  of  leading  qnestionB  In  within 
the  discretion  of  the  trial  court — Teston  t.  State 
(Fla.)  787. 

*The  denial  of  a  change  of  venne  will  not  be 
reversed  On  appeal,  unless  It  clearly  appears 
that  the  trial  court  abused  its  discretion. — Re- 
gan Y.  State  (Mias.)  1002. 

1 42.  —  Qnosttmu  of  f  Mt,  T«rdiota  and 
flndinss. 

Acts  1901,  p.  1854,  giving  the  Supreme  Court 
authority  to  review  the  conclu»ion  of  the  judge 
of  the  city  conrt  of  Bessemer,  applies  to  civil 
and  not  criminal  caaea.— Witherspoon  v.  State 
(Ala.)  366. 

*Where  a  criminal  case  Is  tried  to  the 
court,  and  the  facts  are  not  agreed  upon,  nor 
any  special  finding  made  as  requested,  the  con- 
cision of  the  judge  cannot  be  revised  on  ap- 
peal. — Witherspoon  T.  State  (Ala.)  356. 

Act  Dec  18.  1888,  flstablishing  the  Clay 
county  court,  applies  where  the  Supreme  Court 
has  before  it  all  the  legal  evidence  before  the 
trial  court;  and  where  the  witnesses  were 
examined  ore  tenus,  the  finding  will  not  be 
disturbed  unless  plainly  erroneous. — Holmea  t. 
State  (Ala.)  569. 

*Where  there  is  evidence  to  support  a  ver* 
diet,  it  will  not  be  set  aside  as  agamst  the  evi- 
dence, when  based  on  credibility  of  confiicC- 
ing  witnesees. — Spires  v.  State  (Fla.)  181. 

Where  there  is  evidence  to  support  a  ver- 
dict, and  its  propriety  depends  on  the  credi- 
bilit7  of  witnesses,  the  appellate  conrt  cannot 
interfere.— Galdw^l  t.  State  (Fla.)  188. 


Where  the  evidence  snstains  a  conviction.  It 
will  not  be  disturbed  on  writ  of  error. — Freeman 
V.  State  (Fla.)  785. 

Where  a  jadge  overrules  a  demurrer  to  the 
evidence  in  a  criminal  case,  and  renders  jadg- 
moit  finding  accused  gailty,  the  jorisdiction  of 
the  Supreme  Court,  on  appeal,  la  confined  to 
questlnia  of  law,  and  it  can  paas  on  the  adnila- 
sibilitjr  of  the  evidence,  but  not  on  Ita  eftect 
after  It  hai  reached  the  Jury. — State  t.  Bfalon^ 
(La.)  639. 

When  defendant  was  charged  with  being  tiie 
owner  and  proprietor  of  a  poolroom  held,  that 
the  place  where  the  gaming  was  conducted  pre- 
sented a  question  of  fact  not  reviewable  on  ap- 
peal—State T.  Rabb  (La.)  971. 

}  43.   ^—  HariKleea  eiroT. 

Error,  if  any,  in  doiying  a  motion  to  quash 
an  indictment  keU  harmless,  and  cored  by  Code 
1886.  I  4S8a— Donn  t.  State  (Ala.)  147. 

The  service  on  defendant,  on  trial  for  crime, 
of  a  defective  copy  of  a  venire,  held  not  an 
error  without  injury,  within  Code  1896,  S  4333. 
—Carwile  v.  State  (Ala.)  220. 

Allowing  a  witness  In  a  homicide  case  to 
testify  be  was  a  justice  of  the  peace  and  held 
an  inquest  over  deceased's  body  mM  not  error. 
—Feel  T.  State  (Ala.)  251. 

Under  Code  1896,  S  5039,  a  plea  in  abate- 
ment showing  that  one  of  a  grand  jury  com- 
posed of  17  persons  was  too  deaf  to  hear  the 
proceedinga  held  to  state  no  ground  of  objec- 
tion to  the  indictment— Smitii  t.  State  (Ala.) 
829. 

In  a  prosecution  for  seduction,  defendant  held 
not  prejudiced  by  prosecutrix's  answ«;  that  her 
baby  was  born  and  defendant's  promise  to 
marry  her,  made  in  the  county  where  the  trial 
was  had.— Weaver  v.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  error  lo  ore^ 
ruling  an  objection  to  a  question,  "Did  he 
make  iove  to  you?"  held  cored  hj  witness" 
answer,  "He  told  me  he  loved  ma" — Weaver 
V.  State  (Ala.)  341. 

Any  error  in  requirii^  accused  to  state 
whether  he  sold  liquor  on  Sunday  or  waa  ac- 
customed to  selling  liquor  on  Sunday  htU 
without  injury  where  be  answered  In  tiie  nega- 
tive;—Borck  T.  State  (Ala.)  580. 

in  admitting  evidence  on  a  trinl  for 
homicide  held  harmlesB  within  Code  1886,  i 
4333.— Morris  v.  State  (Ala.)  608. 

*AdmisBion  of  evidence  in  a  criminal  case  held 
harmless.- Loyd  v.  State  (Ala.)  678. 

On  a  criminal  prosecution,  any  error  in  ad- 
mitting testimony  relative  to  an  attempt  to  send 
accused  to  an  insane  asylum  held  cured  by 
snbsequenUy  ruling  out  the  testimony. — Har- 
nett T.  State  (Ala.)  77a 

The  error  in  excluding  certain  evidence  on  a 
trial  for  receiving  stolen  property  held  harmless. 
—Moss  V.  State  (Ala.)  830. 

The  refusal  of  a  charge  was  harmless  error 
where  accused  had  the  full  benefit  thereof  under 
other  charges  given  at  hie  request — Barddell 
V.  State  (Ala.)  976. 

*Error  in  enforcing  a  trial  in  the  absence  of 
a  witneee  for  accused  was  harmless  where  the 
witness  subsequently  appeared  and  testified  for 
accused.— Franklin  v.  State  (Ala.)  979. 

In  homicide,  error  In  admitting  evidence  as  to 
the  whereabouts  of  accused  pnor  to  the  com- 
mission of  the  offense  held  oarmlesa. — ^Frank- 
lin T.  State  (Ala.)  979. 

The  refusal  of  a  chane,  in  a  odminal  case, 
asBerting  a  principle  fullj  embodied  In  other 
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charges  given  at  defendant's  reqaest,  is  not  re- 
versible OTor.  — Whatley  v.  State  (Ala.)  1014. 

*A  charge,  in  a  criminal  case,  that  a  reasonable 
donbt  is  a  donbt  growing  out  of  the  evidmce, 
for  which  the  Jury  may  assign  a  reason*  is,  if 
bad,  favorable  to  defendant. — Wbatl^  State 
(Ala.)  1014. 

It  is  Immaterial  whether  the  charges  were 
legally  accurate,  as  applied  to  the  offenses  of 
a  lower  degree  than  that  found  by  the  verdict, 
where  there  is  no  evidence  as  to  snch  lower 
otrensea.— Jordan  v.  State  (Fls.)  155. 

'Where  witnesses  to  whose  testimony  ob: 

jectioD  was  urged  by  defendant  did  not  prove 
anything  further  than  that  she  had  testified  to, 
its  admission  was  Immaterial. — State  v.  La- 
mont  (1^0  602. 

Where  defendant  on  trial  for  murder  volun- 
tarily testified  to  his  fiigbt,  to  his  living  elee- 
where  for  15  years  under  an  assumed  name, 
he  cannot  complain  that  a 'witness  for  the  state 
testified  to  his  flight— State  v.  Nash  (La.)  854. 

A  conviction  will  not  be  reversed  for  erroneous 
denial  of  a  change  of  venue,  where  accused  did 
not  exhaust  hia  peremptory  challenges. — Regan 
State  (Miss.)  1002. 

1 44.  Punishment    nnd    preTemtion  «f 

eriue. 

Act  Feb.  23,  1003  (Acts  1908.  p.  64),  held  not 
to  impose  a  cruel  or  nnnsual  punishment  on 
second  conviction  for  ofFenae  agamst  liquor  law. 
— Borck  V.  State  (Ala.)  580. 

*Panishment  by  imprisonment,  not  expressly 
directed  to  be  in  the  state  prison  or  peniten- 
tiary, means  Imprisonmoit  In  the  oonntr  Jail. — 
Walden  v.  State  (Flo.)  151. 

CROPS. 

See  "Agriculture." 

Priority   of   lien  of  mtntgatt,  see  "Chattel 
Mortgases,"  f  1. 

CROSS-EXAMINATION. 

See  *«Wltnes8e8."  fiS  2,  3. 

CROSSINGS. 

Bailroad  crossings,  see  "Railroads,"  |  8. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  "Criminal  Law,"  |  44. 

CRUELTY. 

Am  ground  for  divorce  see  "XMrorce,**  1 1. 

CURATORS. 

Of  Insane  persons,  see  "Insane  Peisons,**  |  1, 

CURTESY. 

•Under  Code  1896,  S  2534.  a  husband  Aeld 
to  have  taken  a  life  estate  in  real  estate  inher- 
ited by  his  deceased  wife  from  her  fath«. 
— Dake  t.  Sewell  (Ala.)  819. 

CUSTODY. 

Of  goods  iu  course  of  transportation,  see  "Car- 
riers," g  1. 
Qf  jury,  see  "Criminal  Law/'  {  31. 


•  Voimt  auotatad.  See  syllabM. 


CUSTOMS  AND  USAGES. 

Effect  on  liability  for  Injnriea  to  passenger, 

see  "Carriers,"  §  6. 

CUSTOMS  DUTIES. 

Judldal  netice  of.  see  "Evidence,'*  S  1. 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 
see  "Bmineut  Domaiu,"  S  2. 

Demurrer  to  pleading  for  defecta  in  allegations 
as  to  damages,  see  ^'Pleading,"  i  6. 

Right  to  nominal  damages  as  ground  for  re- 
versal, see  "Appeal  and  Error,*'^S  23. 

Damagea  for  parHculcar  injuries. 

See  "Assault  and  Battery,"  |  1;  "Death,"  f  1; 
"Trespass,"  8  2. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales,"  8  7. 

Breach  of  contract  for  carriage  of  passenger, 
see  "Carriers."  |  5.  • 

Breach  of  covenant,  see  "Covenants."  (  8. 

Diversion  of  water  course,  see  "Waters  and 
Water  Courses,"  i  1. 

Failure  to  deliver  goods,  see  "Carriers,"  |  2. 

From  uegligeuce  of  bank  in  making  collections, 
see  "Banks  and  Banking,"  |  1. 

Misdelivery  of  animals  by  carrier,  see  "Car- 
riers," 8  4. 

Refusal  to  pay  telegraph  order  for  money,  see 

"Telegraphs  and  Telephones,**  8  1- 
Wrongful  attachment,  see  "Attachment,"  {  6. 

Becocerv  In  particular  actions  or  proceeMnga. 

See  "Attachment,"  8  3;  "Bjectmeot,"  8  S. 
Under  croee-bill  in  equity,  see  "Equity." 

8  1.    Oronnds  and  smbjoots  of  o«npam* 
satory  danages. 

•Damages  must  be  the  natural  and  proximate 
consequence  of  the  wrong  done,  and  remote 
damages  cannot  be  recovered,  even  though  spe- 
cially alleged.— W.  V.  Vandiver  &  Co.  t.  Wal- 
ler (Ala.)  136. 

A  husband  suing  for  Injuries  to  his  children 
may  prove  the  value  the  services  of  a  nurse 
nursing  them. — Louisville  &  N.  B.  Co.  t. 
Quinn  (Ala.)  616. 

*A  husband  suing  for  a  personal  injury  to  his 
wife  may  recover  as  damages  the  value  of 
his  services  as  nurse  to  his  wife. — Louisville 
&  N.  R.  Co.  V.  Quinn  (Ala.)  616. 

8  2.   Ezemplary  damases. 

•Punitive  damages  are  recoverable  only 
when  the  wrongful  act  was  done  wantonly 
or  maliciously,  or  with  circumstances  of  ag- 
gravation.— Snedecor  v.  Pope  (Ala.)  818. 

8        Measnn  of  damaces. 

•In  an  action  against  a  railroad  company 
for  injuring  certam  mules,  which  partially 
recovered  under  treatment,  the  measure  of 
damages  held  the  difference  in  value,  together 
with  cost  of  cure  and  compensation  for  loss 
of  service,  not  exceeding,  in  all.  the  original 
value  of  the  mules. — Southern  Ry.  Co.  t  Gil- 
mer (Ala.)  265. 

8  ^    Inadeqnato  and  ezoessiTe  damaKOa. 

•In  an  action  for  injuries  to  a  servant,  a  ver- 
dict for  $3,600  field  not  excessive. — First  Nat. 
Bank  v.  Chandler  (Ala.)  822. 

Where  plaintiff  while  on  a  public  street  was 
thrown  down  and  bitten  by  a  dog,  and  his 
pecuniary  loss  was  nearly  S200,  and  he  suf^ 
fered  pain  for  several  weeks,  a  verdict  for 
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(500  was  Dot  excesstve. — Bents  t.  Page  (La.) 
599. 

S  S.    FleadlSB,  evldenee,  and  Mseumamt. 

In  an  action  by  a  tenant  against  her  land- 
lord for  trespass,  a  count  in  the  complaint 
held  not  subject  to  a  motion  to  striks,  as^  an 
attempt  by  plaintiff  to  recover  for  physical 
pain  and  mental  anguish  suffered  by  her  family. 
— Snedecor  t.  Pope  (Ala.)  318. 

Where  damages  were  claimed  for  the  de- 
struction or  iajary  of  personal  property,  either 
the  value  of  the  property  destroyed  or  the 
«ztent  of  the  damage  or  injury  must  be  proved. 
—Snedecor  t.  Pope  (Ala.)  318. 

*In  an  action  for  Injnries  to  a  passenger,  it 
was  not  error  to  charge  that  the  jury  were 
the  sole  judges  of  the  damages  to  be  awarded. 
—Birmingham  Ry.,  Light  &  Power  Co.  v.  Rut- 
ledge  (Ala.)  33& 

Id  an  action  for  personal  injuries,  that 
portions  of  his  physician's  bill  were  not  re- 
coverable did  not  entitle  defendant  to  an  in- 
struction that  the  jury  should  not  consider 
such  bill. — Birmingham  Ry.,  Light  ft  Power 
Co.  V.  Rutledge  (Ala.)  338. 

*Id  an  action  against  a  railroad  for  the  bill- 
ing of  cattle,  certain  char-re  on  damages  held 
properly  refused  as  abstract- — ^Western.  By.  of 
Alabama  r.  Stone  (AU.)  723. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle,  a  charge  on  the  measure  of  dam- 
ages held  properly  refused  as  misleadiog. — 
Western  By.  of  Alabama  v.  Stone  (Ala.)  723. 

*In  an  action  against  a  railroad  for  killing 
cattle,  charge  to  find  for  defendant  If  plaintiff 
bad  failed  to  establisb  Oie  amount  of  damages 
held  properly  refused.— Western  Ry.  of  Ala- 
bama v.  ^bme  (Ala.)  728. 

Yield  of  milk  and  butter  of  cows  killed  by 
railroad  held  admissible  on  the  issue  of  market 
value. — Weston  Ry.  of  Alabama  v.  Stone  (Ala.) 
723. 

In  the  absence  of  evidence  as  to  whom  credit 
1b  given  for  medical  services  rendered  a  wife, 
the  oredtt  will  be  presumed  to  have  been  given 
the  husband. — ^Montgomery  8t  Ry.  Oo.  v. 
Smith  Co.  (AU.)  767. 

In  an  action  for  the  destruction  of  cotton, 
where  plaintiff  proves  the  market  price  of  cot- 
ton, but  falls  to  prove  the  grade  of  his  cotton, 
the  question  of  presumption  as  to  grade  held 
one  for  the  jury. — Alabama  Oreat  Southern  B. 
Co.  T.  Clark  (Ala.)  818. 

An  instruction  in  an  action  against  a  carrier 
for  an  assault  by  its  conductor  on  a  passenger 
held  not  erroneoua  because  leaving  the  amount 
of  the  punitive  damages  within  the  jury's  dis- 
cretion.—Yaioo  ft  U.  V.  R.  Co.  r.  Williams 
(Miss.)  489. 

DAMS. 

Sec  "Waters  and  Water  Coorsea,"  |  8. 

DEATH. 

Action  for  by  persoDsI  representative,  see  "Ex- 
ecutors and  Administrators,"  C  6. 

Caused  by  explosives,  see  "Ezplosives." 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," M  7.  9. 

Competency  of  evidence  in  action  for,  see  "Evi- 
dence," I  3. 

Competency  of  witnesses,  see  "Witnesses,"  {  1. 

Conclusions  in  pleading  in  action  for,  see 
"Pleading."  S  1. 

Form  of  action  for  wrongful  death,  see  "Ac- 
tion." 11. 


Instructions  In    general    In  action    for,  we 

"Trial,"  SI  5,  7,  8. 
Liability  of  master  for  deatb  caused  br  nefcll- 

rnce  of  servant,  see  "Master  and  Servant." 
12. 

Of  hui^nd  or  wife  as  affecting  community 
property,  see  "Husband  and  Wife.**  t  4. 

Of  insane  person,  see  "Insane  Persons,"  f  1. 

Of  party  to  action  ground  for  abatemeut,  see 
"Abatement  and  Revival,"  H  !•  2. 

Of  passenger,  see  "Carriers,"  8  6. 

Plea  in  action  for,  see  "Pleading,"  |  8. 

Res  gest»  in  action  for,  see  "Endence.**  i  8. 

Wrongful  death  of  servant,  see  "Mastw  and 
Servant."  SI  3,  8>  9.  11. 

I  1.  Aotlona  tm  de«tk. 

In  an  action  by  an  administrator  for  the 
death  of  his  intestate,  where  the  issue  was 
whether  decedent  died  from  Injuries  Inflicted, 
evidence  that  he  was  never  able  to  do  any  lalmr 
after  the  Injury  was  admissible. — Kansas  City. 
M.  &  B.  R.  Co.  V.  Matthews  (Ala.)  207. 

An  averment  in  the  complaint  in  an  action 
against  a  railway  company  for  the  death  of 
a  passenger  held  an  auction  that  bu  died 
from  the  injury  sustained. — Kansas  City,  M. 
ft  B.  R.  Co.  V,  Matthews  (Ala.)  207. 

*Where  injuries  are  alleged  to  have  caused 
death,  and  damages  for  the  death  are  claimed, 
it  is  not  necessary  to  describe  their  character. 
— Kansas  City,  M.  ft  B.  B.  Co.  t.  Matthewa 
C&la.)  207. 

An  amended  count  in  a  complaint  held  to 
show  that  plaintiff  sued  in  her  capacity  as  ad- 
minlstratrix.— Kansas  City.  M.  &  B.  B.  Co. 
T.  Matthews  (Ala.)  207. 

*A  complaint  held  to  show  that  plaintiff 
sued  in  her  represents tive  capacity  as  admin- 
istratrix.— Kansas  City,  M.  ft  B.  B.  Co.  t. 
Matthews  (Ala.)  207. 

Where  a  person's  death  was  caused  by  di- 
sease, which  was  caused  by  an  injury  through 
another's  negligence,  the  latter  is  liable  few 
the  death. — Kansas  City,  M.  &  B.  R.  Co.  v. 
Matthews  (Ala.)  207. 

Under  Code  1806,  S  27,  a  railway  company, 
sued  for  the  negligent  death  of  an  engineer, 
held  not  entitled  to  set  off  damages  to  its  cars 
by  reason  of  decedent* s  negligence. — Weatero 
Ry.  of  Alabama  t.  BusseU  (Ala.)  311. 

In  an  action  for  wrongful  death,  the  jury  held 
entitled  to  consider  intestate's  character  as  to 
industry,  economy,  etc.,  and  his  probable  in- 
creased earning  capacity,  in  determining  the 
amount  of  damages. — Central  Foundry  Co.  t. 
Bennett  (Ala.)  B74. 

In  an  action  for  death  of  a  machinist's 

apprentice  after  having  served  but  six  or  seven 
weeks  of  a  three-year  apprentice^thip,  evidence 
of  the  wages  a  riiilled  machinist  earned  held 
inadmissible  for  remoteness. — Central  Foundry 
Ca  T.  Bennett  (Ala.)  074. 

*In  an  action  for  .death,  It  mu  not  wror  for 
the  court  to  exclude  declarations  made  by  plain- 
tiff s  Intestate  while  assured  that  he  could  not 
live.-^Yates  v.  Huntsvllle  Hoop  ft  Heading  Co. 

(Ala.>  647. 

The  right  of  a  minor  sister,  io  the  absence 
of  a  widow  and  child,  to  recover  for  the 
death  of  brother,  rests  on  her  depeodence  on 
him  for  support  and  expectancy  of  a  continua- 
tion thereof. — Louisville  &  N.  B  Co.  v.  Jones 
(FU.)  485. 

Id  a  suit  by  an  administrator  for  negligence 
resulting  in  death,  s  charge  as  to  rights  of 
minor  sister  held  proper. — ^Loalsville  ft  M.  B- 
Co.  V.  Jones  (Fla.)  486. 
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'Damages  may  be  awarded  for  the  mental 
suffering  of  a  parent  from  the  death  of  a 
ehiltl. — PaAer  Growell  9t  Spencer  Lomber 
Co.  (La.)  446. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy" ;  "Frandnlent  OonTeyances." 
As   affected   by   homestead   exemption,  see 

"Homestead,"  S  8* 
Bight  of  mauidpal  creditors  to  mandamus,  see 

•^Mandamus,"  f  2. 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Bxec- 

ators  and  Administrators." 
Testimony  as  to  transactions  with  person  since 

deceased,  see  "Witnesses,"  |  1. 


See  "IPrand.'* 


DECEIT. 


DECLARATIONS. 

As  eTidence  In  dril  actions,  see  "Evidence," 
S  6. 

As  evidence  In  crindnal  prosecotions,  see  "Crim- 
inal Law."  I  12:  "Homicide."  i  7. 
Dying  declarations,  see  "Homidde,"  I  8. 


In  eqnity,  see 


DECREE 

•Equity,"  S  7. 

DEDICATION. 


Of  easements,  see  ''EasementB."  f  2. 

I  1.   Natmre  and  rMvloltes. 

"The  user  of  the  public,  to  constituto  a  dedi- 
cation, must  exclude  the  owner's  private 
rights. — Wilson  t.  Lakeriew  Land  Co.  (Ale.) 
303. 

*The  clearest  intention  to  make  a  dedication 
must  be  shown  by  the  party  alleging  it. — Wil- 
son T.  Lakeriew  Land  Co.  (Ala.)  303. 

On  the  issue  whether  an  owner  had  dedi- 
cated his  land  as  a  public  parL  -eTidence  htld 
insufficient  to  show  intent — ^Wilson  T.  Lake- 
view  Land  Co.  (Ala.)  303. 

*To  constitute  a  dedication  tiiere  must  be 
an  intention  to  dedicate  on  the  owner's  part 
and  an  acceptance. — Wilson  v.  Lakeview  Land 
Co.  (Ala.)  303. 

*Acts  held  to  show  dedication  to  the  public 
of  thoroughfares  in  a  cemetery. — Weisa  v.  Xay- 
lor  (Ala.)  619. 

DEEDS. 

Acknowledgment  of  exeentioD.*  see  "Acknowl- 
edgment." 

Alteration,  see  "Alteration  of  Instruments." 
As  affecting  title  acquired   in  condemnation 

proceedings,  see  "Eminent  Domain."  8  3. 
As  color  of  title,  see  "Adverse  Possession," 

S8  1.  2. 

As  evidence,  see  "Evidence."  S  8. 
Cancellation,  see  "Cancellation  of  Instruments." 
Covenants  in  deeds,  see  "Covenants." 
Equitable  relief  as  to,  see  "Equity,"  %  7. 
Estmpel  by  deed,  see  "Estoppel,"  |  1. 
In  iraad  of  creditors,  see  "Fraudulent  Con- 
veyances." 
In  trust,  see  "Trusts,"  S  1- 
Parol  or  extrinsic  evideuce,  see  "Evidence,"  }  9. 
Bef ormation,  see  "Beformation  of  Instruments." 


Deeds  Zw  or  to  jxMtfeular  bosses  <if  parties. 

See  "Corporations."  |  4;  "Husband  and  Wife," 
I  2. 

DtedM  of  particular  tpeoie$  qf  property. 

See  "Basements."  |  1;  "Homestead,"  1  2. 

Particular  ciass«  of  deedt. 

Ot  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation."  1  6. 

I  1*  Keeordlmc  amd  x^tstvatioa. 

*An  unrecorded  deed  may  be  good  as  to  the 
parties  and  those  hsTing  notice.— Licata  t. 

De  Corte  (Fla.)  Ba 

I  S.   Plaadinc  Ukd  eTldenoa. 

Other  signatures  made  by  the  grantor  In  a 
deed  cannot  be  Introduced  ui  evidence^  for  the 
purpose  of  comparing  them  with  the  signature 
of  the  deed,  in  order  to  disprove  the  genuine- 
ness of  auch  ^gnatnre. — Campbell  r.  Bates 
(Ala.)  144. 

D£  FACTO  OFFICERS. 

See  "Judges,"  9  1;  "Justices  of  the  Peace,"  }  1. 
Right  to  maintain  prohibition  after  adverse  de- 

dsion  in  injunction  proceedings,  see  "fiiiection 

of  Bemedies." 

DEFAMATION. 

See  "Ubel  and  SUnder." 

DELAY. 

In  filing  record  on  appeal,  see  '*An>eal  and  Er- 
ror/' I  IL 

DELIBERATION. 

As  element  of  crime,  see  "Homidde,"  U  1, 
7, 11. 

DELIVERY. 

Of  goods  hy  carrier,  see  "Carriers,"  f  2,  4. 

Of  goods  sold,  see  "Sales,"  {  4. 

Of  ^perty  taken  in  replevin,  see  "Replevin," 

DEMAND. 

As  condition  to  recovery  of  goods  conditionally 

sold,  see  "Sales,"  8  8. 
In  summary  procee^ngs  against  attorney,  see 

"Attorney  and  Client,"  |  1. 
Necessi^  of  demand  for  goods  from  carrier) 

see  "Carriers,"  t  2. 

DEMONSTRATIVE  EVIDENCE. 

In  dvU  actions,  see  "Evidence."  |  5. 

DEMURRER. 

In  pleading,  see  "Equity."  H  3-^ 
To  evideuce.  see  "Trtol,*^  {  4. 

DEPOSITARIES. 

See  "D^stts  In  Court." 

DEPOSITIONS. 

See  "Witnesses." 

Appealability  of  order  suppressing  depositions, 

see  "Appeal  and  Error,    S  2. 
In  equity,  see  "Elqnity,"  |  4. 
Taking  depositions  to  jury  room  in  criminal 

prosecution,  see  "Criminal  Law,"  S  SL 
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A  croBa-int»TOKatorri  asking  a  deponent  to 
state  the  citizensnlp  of  certain  persons,  is  suf- 
ficiently answered  by  a  statement  aa  to  their 
residence,  nativity,  date  of  birth.  Dame,  and 
family  connectiona.— Scheldegser  t.  TerriU 
(Ala.)  172. 

Certain  certified  pap«ra  Md  to  be  certified 

copies  of  records  sufficient  to  satisfy  the  re- 
qnirements  of  a  cross-interrogatory  to  a  depo- 
nent—Scheidegger  V.  TerriU  (Ala.)  172. 

Under  a  commission  to  jperBons  to  "aever- 
ally"  take  depositions,  lieid,  either  of  them 
conld  take  them, — New  t.  Young  (Ala.)  20L 

*Thongh  a  commission  to  take  depositions 
was  addressed  to  two  persons  Jointly,  AeM,  that 
objection  because  one  only  acted  could  not 
be  made  by  parties  who  appeared  and  croaa- 
examined  witnesses  without  objection. — ^New 
V.  Young  (Ala.)  201. 

Where  a  commiarion  to  take  testimony  is  ad- 
dresaed  '*to  any  jadge,  jnstice  of  the  peace,,  or 
Louisiana  commissioner,'*  It  cannot  be  executed 
by  a  notary  public. — ^Dtt  Beniea  T.  Hia  Wife 

(Ldt.)  805. 

Under  Bev.  St  I  611,  though  the  opposite 
party  resides  in  the  place  where  the  depositions 
on  interrogatories  will  be  taken,  he  Is  not  enti- 
tled to  be  informed  of  the  time  and  place  where 
the  depoaitiona  will  be  taken. — De  Boiaea  t. 
His  WUe  (La.)  SOS. 

DEPOSITS  IN  COURT. 

Where  a  verdict  sustains  a  plea  of  tender,  the 
money  in  the  hands  of  the  coart,  deposited 
pursuant  to  the  tender,  becomes  the  property  of 
plaintiff. — Birmingham  Paint  &  Hoofing  Co.  t. 
Crampton  &  Tharpe  (Ala.)  1020. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy";  "Execntora  and  Administra- 
tors"; "Homestead,"  i  8;  "Wills." 

Inheritance  and  transfer  taxes,  see  ^Taxation," 
«  7.  , 

Inheritance  by,  from,  at  throogli  alaTeL  see 
"Slarea.'*  ^  ^ 

I  1.  Persou  entitled  and  tkelr  reapeo- 
tlve  aharea. 

Widow  held  not  entitled  to  marital  one-foarth 
in  husband's  estate. — Soccesaion  of  Kunemann 
(La.)  702. 

DESCRIPTION. 

In  contract  as  affecting  right  to  specific  per- 
formance, see  "Specific  Performance,"  §  2. 

Names  of  indivlduala.  see  "Names." 

Of  property  of  decedent's  estate  in  application 
for  sale  under  order  of  court,  see  "Executors 
and  Administrators,"  fi  5. 

Of  atolen  property,  see  "Larceny,"  {  2. 

DETINUE. 

See  "Replevin." 

By  mnrtgngee,  see  "Chattel  Mortgsfies,"  S  2. 

In  detinue,  a  verdict  failing  to  assenn  the 
value  of  the  separate  articles  sued  for  held  not 
erroneous. — Howard  v.  Deens  (Ala.)  346. 

Under  Code  1806.  §  1484,  court  fteW  to  have 
jurisdiction  to  try  the  right  to  personal  property 
between  a  plaintiff  in  a  detinue  suit  and  a 
claimant  only  where  the  latter  is  not  a  party 
to  the  suit.— Baggett  v.  Mason  (Ala.)  ~~ 


DEVISES.  DISPENSARIES. 

See  "Wills."  See  "Intoxicating  Uqnois,"  |  1. 

*  Point  auaotatfld.  Sea  srllalnu. 


DIRECTING  VERDICT. 

In  dvU  actions,  see  "Trial,"  |  4. 

DISABILITIES. 

Of  slaves,  see  "Slaves." 

DISCHARGE. 

From  employment  see  "Master  and  Serrant,** 

8  1. 

From  liability  as  surety,  see  'Trindpal  and 

Surety."  U  1,  3. 
From  service  as  Juror,  see  "Jury,"  |  8. 
Of  landlord's  lien,  see  "Landlord  and  Tenant,** 

fi  4. 

Of  mechanic's  lien,  see  "Uechanlcs*  lAoit,**  |  2. 

DISCOVERY. 

Demurrer  to  bill  for  discovery,  see  "Gqidty,"  i  S. 
Equity  jurisdiction  as  to  bill  for  discovery  as 
affected  by  remedy  at  law,  see  "Equity,"  |  1. 

S  1.  In  •quity. 

Bill  by  simple  contract  creditors  for  dlacovery 
of  assets,  under  Code  1896,  {  819,  held  snfB- 
cient  to  withstand  certain  demurrers  interpos- 
ed thmto. — Kinney  t.  J.  8.  Beeras  &  Oo. 
(Ala.)  29. 

DISCRETION  OF  COURT. 

Allowance  of  alimony  In  suit  for  separate  main- 
tenance, see  "Husband  and  Wife,"  |  S. 

Allowance  of  bail,  see  "BaO."  |  1. 

Allowance  of  costs,  see  "Costs,"  |  1. 

Allowance  to  file  plea  In  alntement,  sea  Tlead- 
mg,"  i  3. 

Preliminary  and  intertocntory  lujimctionB,  see 
"Injunction,"  S  4. 

Review,  see  ''Appeal  and  Error,"  i  16;  "Crim- 
inal Law."  It  41. 

Right  to  mandamus,  see  "Mandamus,"  1  2. 

Rulings  on  exceptions  In  equity,  see  "BqnitT," 

i  <}. 

Summoning,  attendance,  discharge,  and  com- 
pensation of  jurors,  see  "Jury,*'  |  8. 

DISMISSAL  AND  NONSUIT. 

After  amendment  of  bill  in  equity  and  failure 
to  state  cause,  see  "Equity,"  J  3. 

After  reversal,  see  "Appeal  and  Error."  $  23. 

Judgment  of  dismissal  as  to  aU  defendants  in 
joint  actiou  after  successful  plea  of  limita- 
tions by  some,  see  "Judgment,    8  2. 

Particular  octton*  or  proceedings. 
See  "Garnishment,    S  1. 

Appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," I  11;  "Criminal  Law,"  $  38. 

Bastardy  proceedings,  see  "Bastards,"  {  1. 

Bill  for  injunction  for  want  of  equity,  see  "In- 
junction,'' §  3. 

By  homestead  bssociatim,  see  "Building  and 
I»an  Associationa." 

Suit  in  equity,  see  "Equity,"  8  5. 

To  foreclose  mortgage,  see  "Mortgages,"  i  7. 

To  remove  curator  of  interdict,  aee  "Insane 
Persons,"  6  1. 

S  1.  InTolnntarr. 

*A  motion  to  discontinae  a  cause  on  the 
ground  of  failure  to  amend  a  complaint  for  a 
year  after  the  sustaining  of  a  demurrer  held 
properly  overruled. — Souuem  By.  Co.  T.  Leard 
(Ala.)  448. 
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DISQUALIFICATION. 

Of  Jndfe,  see  "JudgM,"  |  4. 

DISSEISIN. 

See  "Advene  PoBaeaaion,"  9  L 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  t  8. 
Of  injunction,  see  "Injunction,"  }  4. 
Of  marriase  relation*  as  affecting  community 
^ropertr  rights,  see  "Husband  and  Wife, ' 

DISTRIBUTION. 

Of  estate  of  decedeot,  aee  "Descent  and  Distri- 
bntion." 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Argnments  and  conduct  of  at  trial  in  criminal 
prosecutions,  see  "Criminal  Law,"  {  23. 

Berlew  of  argument  at  trial  as  defendant  on 
presentation  of  grounds  of  review  in  record, 
MS  "Criminal  Law,"  §  37. 

DIVERSION. 

Of  water  course,  see  "Waters  and  Water  Cour^ 
•e^"  II. 

DIVORCE. 

Bevlew  of  interlocutory  decrees  for  alimony,  see 
"Appeal  and  Ek-ror,''^  {  2. 

f  1.   JarlsdlotlaBt  proooodlncs,  and  re- 
lief. 

Evidence  held  Insnfflcient  to  jostify  divorce 
cm  ground  of  cruelty,  under  Code  1880,  1  1487. 
— May  V.  May  (Ala.)  679. 

DOCUMENTS. 

As  evidence  In  dvU  aetloni,  sea  **ETldenoe," 
S8. 

DOGS. 

See  "Animals." 

Excessive  damages  for  Injuries  snstained  by  be- 
ing bitten  by  dog,  see  "Damages,"  i  4. 

DOMICILE. 

Of  parties  as  affecting  venue,  see  "Tennev"  1  !■ 

DOWER. 

See  "Onitesy." 

Claim  of  as  affecting  setting  apart  of  bomestead, 

see  'homestead,"  S  3. 


DRUNKENNESS. 

As  defense  to  criminal  prosecution, 
inal  Law,"  1  2. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  $  9. 


In  indictment, 
tion,"  I  S. 


DURESS. 

Procnrement  of  signature  to  note  by  dnren,  see 
"Bills  and  Notes,"  {  2. 

DYING  DECURATIONS. 

809  "Homicide,"  |  8. 

EASEMENTS. 

See  "DsdicatloD";  "Htghways.** 

I  1.   Creation,  ezlstones,  and  termina- 
tion. 

A  joint  use  held  not  to  give  one  of  the 
parties  an  easement  1^  proscription. — Oaynor 
V.  Bauer  (Ala.)  749. 

A  deed  of  partition  held  not  to  give  an  ease- 
ment by  implication,  in  the  absence  of  reason- 
able necessity.— Oaynor  v.  Bauer  (Ala.)  7^. 

I  S.   Extent  «f  rlBht,  nse,  and  obstmo- 

tlon. 

A  i>artitioo  deed  held  to  dedicate  a  strip  of 
land  as  an  alley,  so  that  neither  party  may 
Qse  it  except  as  an  alley — Garnor  y,  Bauer 
(Ala.)  749. 

*A  bill  to  enjoin  dlitnrbance  of  an  eaae- 
ment  held  required  to  show  that  reme^  at 
law  was  not  adequate.— Gaynor  t.  Bauer 
(Ala.)  748. 

EJECTION. 

Of  paasengcr,  see  "Carriers,"  {  8. 

EJECTMENT. 

See  "Adverse  Possesaion";  "Real  Actions." 
Parol  or  extrinsic  evidence,  sea  "Bvidence, ' 

Receivers  In  gaieral  in  ejectment,  see  "Receiv- 
ers," §  1. 

R^raining  prosecution  of,  see  "Injunction,** 

Restraining  suit  for  ejectment  and  to  cancel 

deed,  see  "Cancellation  of  Instruments,"  |  1. 
To  determine  boundaries,  see  "Boundaries," 
S  1- 

I  1*    BlKlit  of  aotloB  and  defenses. 

*An  administrator  may  maintain  ejectment 
to  recover  possession  of  the  real  estate  of  his 
intestate.— Horsgne  v.  Doe  ex  dem.  Moragne 
(Ala.)  161. 

*Ejectm8nt  will  lie  to  recover  a  mineral  in- 
terest in  lands. — Moragne  v.  Doe  ex  dem. 
Moragne  (Ala.)  161. 

A  person,  claiming  title  to  only  a  part  of 
a  fractional  section  of  land  through  a  remote 
grantor,  does  not  admit  that  the  grantor  had  a 
title  to  the  other  part  of  the  section,  though 
he  had  a  deed  purporting  to  convey  to  Mm  all 
of  it.— Butt  V.  Mastin  (Ala.)  217. 

•Where  the  rights  of  parties  to  the  possession 
of  land  are  to  be  determined  by  the  legal  title, 
the  doctrine  of  equitable  cBtoppcl  has  no  appli- 
cation.—Milan  V.  Coley  (Ala.)  511. 

I  2.  Jarisdlotlon,  parties,  prooeB%  and 
Ineldoutal  proeeedincs* 

In  ejectment  held  tliat  denial  of  a  motion  to 
make  a  certain  person  a  party  defendant  as 
landlord,  under  Cfode  lS9iS,  |  1534,  was  not  er- 
roneous.- Dake  v.  Sewell  (Ala.)  819. 

I  3>  Pleading;  and  evidenoe. 

An  agreement  looking  to  a  settlement  of  an 
ejectment  suit  held  inadmissible  on  the  issue 

*  Paint  asMtated.  See  ajllabu. 
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of  defeodant'B  poBBOwloii. — ^Sou  t.  Boy  (Ahu) 
583. 

Where,  in  ejectment,  defendants  disclaimed 
poBseBsioQ,  and  Issue  was  joined,  the  only  issue 
was  whether  defendants  wwe  in  pouesaion. — 
SUtot  t.  Haidy  (Ala.)  660. 

I  4.    Trial.  Jwdcmemt,  trntnovmuKk  of 
JndcaKMit.  mmd  variaw. 

In  ejectment,  a  cnar^e  to  find  for  defendant, 
if  the  name  of  a  certain  person  as  it  appeared 
in  a  deed  was  not  his  genuine  signature,  was 

Eroperly  refused,  where  the  uitire  case  did  not 
ang  on  that  single  point. — Oampb^l  t.  Bates 
(Ala.)  144. 

Where,  in  ejectment  involTiog  a  disputed 
boundary  line,  the  evidence  as  to  the  location 
was  irreconcilable,  a  general  affirmative  charge, 
with  bypotheais,  requested  by  plaintiff,  was 
properly  refused. — Shiyer  v.  Haroy  (Ala.)  069. 

In  ejectment,  where  possession  was  the  only 
issue  joined,  it  was  error  to  give  requested 
charges  basing  plaintiff's  right  to  recover  on 
the  superiority  of  his  title. — Sh)r«r  t.  Hardy 
(Ala.)  669. 

In  ^ectmettt  all  the  plaintlfle  must  recover 
or  none  can. — Dake  r.  Sewell  (Ala.)  819. 

f  5*   Damasea,  mean*  profttSi  ImprOTe- 
meats,  and  taxes. 

In  ejectment  for  mineral  rights,  where  de- 
fradant  had  leased  tiie  premises  to  a  mining 
company,  the  royalty  received  by  him  and  due 
to  him  under  the  lease  was  a  proper  measure 
of  the  damages  recoverable  as  mesne  profits- — 
Horagne  v.  Doe  ex  dem.  Moragne  (Ala.)  161. 

ELECTION. 

Between  eounis  in  pleading,  see  "Pleading." 
I  8. 

Between  teetamentary  provisionB  and  other 
rights,  see  "Wills,"  j  3. 

ELECTION  OF  REMEDIES. 

Where  an  action  for  an  Injunction  to  restrain 
Interference  with  the  possession  of  a  de  facto 
officer  was  tried  by  consent  on  the  answer  of 
the  respondent  and  decided  adversely  to  him, 
he  was  not  thereafter  entitled  to  prohibition.— 
Sanders  t.  Bmmer  (La.)  631;  In  re  Emmert  Id. 

ELECTIONS. 

County  seat  ranoval  elections,  see  "Counties," 
S  1- 

Mandamus  to  compel  ordering  elections,  see 
"Mandamus,"  fi  3. 

Municipal  bond  election,  see  "Municipal  Corpo- 
rations." S  8. 

Of  corporate  officers,  see  "Corporations,"  {  4. 

Beview  of  election  proceedings,  see  "Certiora- 
ri," i  1. 

Stoclt  law  elections,  see  "Animals." 

Tem>  of  office  of  Judge  under  election  laws,  see 

"Judges,"  i  1. 

I  1.  Blg^t  of  snffvace  mmd  ngmlmHon 
taereof  ia  general. 

Statutes  tending  to  limit  the  citiien  in  the 
exercise  of  the  right  to  vote  and  of  liaving  the 
vote  counted  should  be  liberally  cmstrued  in 
his  favor. — HontgcMnery  v.  Henry  (Ala.)  507. 

Those  provisions  of  the  election  law  which 
are  not  essential  to  a  fair  election  will  be  con- 
atrued  by  the  courts  to  be  formal  and  directory 
merely,  unless  the  statute  iteelf  declares  them 
to  be  essential. — Montgomery  v.  Henry  (Ala.) 
S07. 


Provisions  in  election  statutes  are  not  ren- 
dered mandatory  as  to  the  electturs  by  the  fact 
that  officers  of  electi<m  are  subject  to  crimi- 
nal liability  for  theJr  rlolation. — MontSMoecj' t. 
Henry  (Ala.)  607. 

i  £.  Ballots. 

Provisions  of  Gen.  Acts  1903,  p.  438.  rela- 
tive to  numbering  ballots  at  elections,  held  not 
mandatory  (Const,  t  190). — ^Montgomery  ▼. 
Henry  (Ala.)  507. 

1  3.   Comtlaet  of  sleotlom. 

That  appointments  of  election  commissioners 
were  irregular,  and  the  so-called  official  ballots 
were  invalid,  held  not  to  affect  the  validity  of 
the  election,  under  Bev.  Code  1892,  U  3&i3, 
3661.— Shines  v.  Hamilton  (Miss.)  1008. 

f  4,    Connt  of  vatea.  returns,  aaA  oaa- 


A  minority  caodtdate,  receiving  lesa  than  one- 
fourth  of  the  votes  cast  at  an  election,  held  not 
entitled  to  claim  the  election  because  of  alleged 
irregularities    therein.  —  Shines   t.  HamllttMi 

(Miss.)  100& 

S  S.  Contests. 

•The  court  is  without  Jurisdiction  to  enter- 
tain a  contest  of  an  election  held  without  au- 
thority of  law.— Phillips  v.  Bynum  (Ala.)  911. 

Under  Bev.  Code  1892,  {  30S4,  a  contest  for 
the  election  of  mayor  of  a  city  operating  under 

ihe  Code  chapter  was  properly  brought  under 
tev.  Code  1£02,  |  8679^— Shines  v.  Hamilton 
(Miss.)  lOOa 

A  petition  in  an  election  contest,  under  Bev. 
Code  1892,  8  3655,  held  not  to  all^e  that  re- 
spondent's name  was  improperly  on  the  ballot.— 
Shines  t.  Hamilton  (Miss.)  1008. 

ELECTRICITY. 

In  an  action  for  damage  by  fire  from  de- 
fective wiring,  evidence  held  to  justify  the  sub- 
mission of  the  cause  to  the  Jury. — Bomano  t. 
Vicksbnrs  By.  &  Light  Co.  Onss.)  781. 

ELEVATORS. 

Injuries  to  servant  by  elevator,  see  "Master  and 
Servant,"  »  5,  8,  9.  11. 

EMBEZZLEMENT. 

Bias  or  Interest  <tf  witnen,  see  "Witnewes,** 
TiUe  of  statute,  see  "Statutes,"  i  B. 

*The  word  "embezale"  and  the  phrase  "fraud- 
ulently convert  to  his  own  use"  tiaving  acquired 
a  technical  meaning,  it  is  sufficient  to  allege  the 
crime  of  embezalement  denounced  in  Laws  1903. 
p.  96,  c.  5160,  in  such  words.— l^ou  v.  State 
(Fla.)  787. 

*In  an  Information  for  embCKzlement,  under 
Laws  19()3.  p.  96,  c.  5160,  against  the  treasurer 
of  an  unincorporated  society,  it  is  not  necessary 
to  allege  a  want  of  c<Hisrat  of  the  owners,  nor  a 
demand  and  refusal  to  pay,  nor  that  his  term  of 
office  had  expired.— Teston  r.  State  (Fla.)  787. 

Where  testimony  tending  to  show  that  one  ac- 
cused of  embezzlement  was  in  straitened  circum- 
stancee  shortly  before  the  alleged  act,  he  should 
be  permitted  freely  to  disclose  his  financial  con- 
dition without  comments  from  the  court,  limit- 
ing his  testimony  solely  to  the  purpose  of  show- 
ing bis  personal  history.^Teston  t.  State  CE'la.) 
787. 
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EMIGRATION. 

Act  impoBiog  tax  on  emigration  agent  as  denial 
of  due  process  of  law,  see  "ConstitutioDal 
Law."  I  9. 

Act  imposing  tax  on  emigration  agent  as  denial 
of  equal  protection  of  law,  see  Constitution- 
al Law,"  8  8. 

License  tax  on  anigradon  ageata,  aee  "Llcen- 
•ea."  1 1.  ^ 

EMINENT  DOMAIN. 

Attack  on  validity  of  incorporation  In  condem- 
nation proceedings,  see  "Gorporatioas,"  |  1. 

CSoDdemnati<»i  proceedings  as  violation  <n  in- 
junction aeainst  trespass  to  realty,  see  "In- 
junction," t  5. 

litfStoppel  to  deny  title  to  land  condemned,  see 
"££toppel."  (2. 

Parol  or  eztrlnsie  evidence  of  record  in  condem- 
nation proceedings,  see  "Evidence,"  |  9. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal CoiXMirations,"  |  5. 

Restraining  eiecution  of  Judgment  in  condnn- 
nation  proceedings,  Me  ''Injimctlon/*  |  4. 

I  1.  Ifatutt*  axtont^  miA  dvlesatiam  fif 
power. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way,  plaintiff  held  not  precluded 
from  exercising  such  rifrbt  by  the  existence  oi 
a  city  ordinance  permitting  it  to  use  certain 
streets  of  the  city  for  a  rignt  of  way. — Louisi- 
ana By.  &  Nav.  Oo.  T.  Xavler  Bealty  (La.)  1. 

I  S.  Cosnp«HMtl«H* 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way.  defendant  held  not  entitled 
to  recover  damages  sustained  by  the  construc- 
tion of  the  road  to  land  not  taken. — ^Louisiana 
By.  &  Nav.  Oo.  v.  Xavler  Realty  (La.)  1. 

*A  railroad  heid  liable  for  injury  to  abutting 

Sroperty  by  raiaing  a  street  grade,  though  act- 
ig  with  authority  of  the  city. — Tasoo  ft  M.  v. 
B.  C!o.  V.  Lefoldt  (Miss.)  4»». 

I  3.  pMMeedlmKe  t*  take  pvopertjr  amA 
assess  oompeMsatlon. 

Under  Code  1896,  S  1721,  land  having  been 
condemned,  held,  it  was  immaterial  that  a 
quitclaim  deed  also  given  was  irregular. — 
Choate  V.  Southern  By.  Co.  (Ala.)  218. 

'Irregularities  in  a  condemnation  proceed- 
ing held  not  available  on  collateral  attack. — 
Gboate  v.  Southern  By.  Go.  (Ala.)  218. 

The  court  mast  praume,  in  condemnation 

ftroceedings  by  a  railroad,  that  the  railroad, 
n  building  Its  line  to  a  point  originally  fixed 
upon  as  a  terminus,  is  acting  for  the  purpose 
of  serving  the  public. — Central  of  Georgia  By. 
Oo.  V.  Union  Springs  &  N.  By.  Co.  (Ala.)  473. 

•A  railroad  company,  seeking  to  expropriate 
land  for  a  right  of  way,  assumes  the  burden 
of  proving  the  necessity  of  the  exercise  of  tixp 

Sower  of  eminent  domain. — Louisiana  By.  & 
lav.  Co.  T.  Xavier  Bealty  (La.)  1. 

That,  under  av.  Code  arts.  2636.  2637,  defen- 
dant in  an  expropriation  suit,  on  filing,  ^lecially, 
either  of  the  defenses  contemplated  by  those 
articles,  may  appeal  suKpensively  from  the  judg- 
ment of  expropriation,  and  that  Civ.  Code,  art. 
2634  may  be  modified  to  that  extent,  does  not 
repeal  the  latter  article  in  so  far  as  it  allows  to 
the  plaintiff  corporation  an  appeal  on  the  i^ue»- 
tion  of  damages,  notwithstanding  the  deposit  or 
payment  of  such  amount. — New  Orleans  Termi- 
nal Co.  V.  Firemen's  (%aritable  Ass'n  (La.)  437. 
{  4.    Remedies  of  owners  of  property. 

An  injunction  against  trespass  to  real  prop- 
erty is  uo  bar  to  a  i^oceeding  for  the  expro- 
priatltm  at  such  property,  or  the  exercise  by 


the  court  In  which  such  proceeding  Is  brought 
of  complete  Jurisdiction  thereof. — Xavler  Beal- 
ty T.  Lotdsiuu  By.  ft  Net.  Oo.  (La.)  0. 

EMPLOYES. 

See  '*Sfaster  and  Semnt." 

ENTRY. 

Adverse  entry,  see  "Adverse  Possession,"  {  1. 
Of  JndgDiMit,  eee  "Appeal  and  Brror,"  |  2. 

ENTRY,  WRIT  OF, 

See  "Zyectmenlf';  'Ileal  Actions.** 

EQUITABLE  ASSIGNMENTS, 

Of  mortgage  debt,  aee  "Mortgages,"  8  ^ 

EQUITABLE  DEFENSES. 

In  action  at  law,  see  "Action,"  |  L 

EQUITABLE  ESTOPPEL 

See  '^itoppel,'*  I  2. 

EQUITABLE  MORTGAGES. 

Bee  '^Mortgagee,"  |  1. 

EQUITY. 

Attachment  in  chancery,  see  ''Attachment." 
8  3. 

Defense  of  equitable  estoppel  in  ejectment,  see 

"Ejectment.^'  |  1. 
Equitable  defenses  In  action  at  law,  see  "Ac- 

Uon,"  8  1. 
Equitable  estoppel,  see  "Bstoppel,"  8  2. 
Harmless  error  in  admission  of  evidence,  see 

"Apneal  and  Error,"  |  20. 
Jurisdiction  of  particular  courts,  see  "Courts," 

8  3. 

Laches  in  seeking  to  redeem  from  mort^^age,  see 

"Mortgages,"  8  8. 

Laches  in  soing  for  accounting  by  trustee,  see 
"Trusts."  8  2. 

Laches  In  suit  to  set  aside  transfer  of  corpo- 
rate property,  see  "CorporationB,"  S  5. 

Presentation  of  grounds  for  review,  see  "Appeal 
and  Error,"  8  4. 

Belief  against  judgment,  see  "Judgment,"  8  4. 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror." 

Suit  in  equity  as  lis  pendens,  see  "Lis  Pendens." 

PartSeuIor  tubjectt  qf  equitable  jurtodleHon  and 
equiUMe  remedies. 

See  "Cancellation  of  Bistruments";  "Discov- 
ery," 8  1;  "Fraudulent  Conveyances";  "In- 
junction"; "Nuisance,"  8  1;  "Partition,"  8 
1;  "Quieting  Title";  "Receivers";  "Refor- 
mation of  Instruments";  "Specific  Perfor- 
mance"; "TVusts." 

Fictitious  issue  of  corporate  stock,  see  "Cw- 
porations,"  8  2. 

Interference  with  easemmt,  see  "Basements," 
8  2. 

Setting  aside  ultra  vires  transfer  of  corporate 
property,  see  "Corporations,"  8  S. 

8  !■   Jwisdlotloii;  prinoiples,  and  mas- 
imm. 

A  bill  to  remove  the  administration  of  an  ' 
estate  from  the  probate  court  to  a  court  of 
equity  and  compel  the  executor  to  give  bond 
does  not  rest  on  the  petitioner'!  right  to  »m- 
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charge  or  falsify  a  partial  settlement — Green- 
hood V.  Greenhood  (Ala.)  299. 

That  an  anciUarr  administratrix  faftd  failed 
to  settle  ber  account  In  the  foreign  Jnrisdic- 
tion,  but  had  removed  the  foreign  assets  to 
the  jurisdiction  of  testator's  domicile,  held 
not  to  preclude  the  chancery  court  of  the 
latter  state  from  assuming  Jurisdictioo. — 
Greenhood  t.  Greenhood  (Ala.)  299. 

One  interested  in  the  distribntion  of  an  es- 
tate held  entitled  to  have  the  administration 
removed  from  the  probate  to  the  chancery 
court. — Greenhood  t.  Greenhood  (Ala.)  299. 

A  bill  for  a  discovery  of  the  contents  of  an 
agreement  made  between  an  applicaot  for  in- 
surance and  the  agent  of  the  insurer,  making 
valid  applicant's  note  for  the  first  premium  and 
for  a  decree  for  the  amount  of  the  note,  held 
within  the  jurisdiction  of  equity. — Enochs  v. 
Mississippi  Bank  &  Trust  Co.  (BiissJ  629. 

I  S.    Parties  and  prooesa. 

The  court  cannot  properly  adjudicate  the 
matters  involved  in  the  suit  when  it  appears 
that  necessary  end  indispensable  parties  to  the 
proceedings  are  not  before  the  court. —  Florida 
Land  Bock  Phosphate  Co.  v.  Anderson  (Fla.) 
392. 

The  general  rule  in  equity  as  to  necessary 

artiea  stated. — Florida  Land  Rock  Phosphate 
I.  T.  Anderson  (Fla.)  892. 

i  S.  PlMdlBK. 

Affidavit  stating  that  complalnanta  are  ab- 
sent from  the  state  held  sufficient  to  authorize 
a  verification  by  complainants'  attorney,  under 
chancery  rule  15  (Code  1896,  p.  1205),— Kinney 
V.  J.  8.  Reeves  &  Co.  (Ala.)  29. 

Where  attorney's  affidavit  to  bill  in  chan- 
cery deposes  positively  to  truth  of  facts  stated. 
It  will  be  presumed  tnat  he  bad  knowledge  of 
their  truth. — Kinney  t.  J.  S.  Reeves  &  Co. 
(Ala.)  29. 

Demurrer  to  bill  for  discovery  of  assets  held 
defective  as  a  speaking  demurrer, — Kinney  t. 
J.  S.  Reeves  &  Co.  (Ala.)  29. 

*Under  Code  1896.  {  700.  a  general  demurrer 
to  a  bill  In  equity  will  not  be  considered. — Crow 
T.  Florence  Ice  &  Coal  Co.  (Ala.)  401. 

A  bill  in  equity  held  mnltifariona  bf  reason 

of  the  misjoinder  of  certain  defendants. — Her- 
ritt  V.  Alabama  Pyrites  Co.  (Ala.)  KUt;  Ala- 
bama Pyrites  Co,  v.  Merrltt,  Id. 

Certain  bill  for  accounting  held  not  rendered 
matifarious  by  praying  for  relief  on  two  sepa- 
rate, transactions. — SeTman  &  Co.  t.  Waiting 
(Ala.)  S68. 

Where  damages  claimed  In  a  cross-bill  were 
not  recoverable  as  a  matter  of  law,  they  were 
properly  disallowed,  although  issue  was  taken 
upon  the  cross-bill  after  cotnplainnnt'a  demurrer 
thereto  was  overruled. — Turner  v.  Lawson 
(Ala.)  755. 

A  bill  to  set  aside  an  alleged  fraudulent  con- 
veyance of  land  hetd  not  multifarious. — Tissier 
V.  Waileo  (Ala.)  924. 

•Where  complainant,  after  filing  an  original 
bill,  an  amended  bill,  an  amendment  to  an 
amended  bill,  and  the  second  amended  bill, 
fails  to  ntate  a  case,  further  amendment  is  not 
as  of  course,  but  in  reversing  the  case  the 
bill  will  be  ordered  dismissed  without  prejudice. 
— Barco  v.  Doyle  (Fla.)  103. 

•Where  there  are  contradictory  allegations  in 
a  bill,  its  equity  will  be  tested  by  weaker  al- 
legations.—Barco  T.  Doyle  (Fla.)  103. 

I  4.    TaUns  and  flUnc  proofs. 

Petitioner  for  the  depodtion  of  a  witness  in 
partition  sui^  on  filing  Interrogatories,  should 


state  the  place  of  residence  of  the  witness,  as 
provided  by  Chancery  Practice  Knie  60,  Code 
1896,  p.  £218.— Edwards  T.  Edwards  (Ala.) 
82. 

Where  Interrogatories  contained  In  a  depo- 
sition taken  in  partition  were  not  addressed 
to  the  witness,  the  deposition  was  improper. 
—Edwards  v.  Edwards  (Ala.)  82. 

•Depositions  in  partition,  not  taken,  as  in 
chancery  cases,  under  a  notice  of  the  filing 
of  the  Interrogatories  under  Code,  H  8181,  7^ 
733,  held  subject  to  a  motion  to  suppresB. — 
Edwards  v.  Edwards  (Ala.)  82. 

{  S.    Dismissal  before  hearing;. 

Where  a  bill  in  equity  cannot  be  amended  so 
as  to  give  it  equity  against  certain  defendants, 
a  dismissal  as  to  them  without  opportunity  to 
amend  is  proper. — Merritt  v.  Alabama  Pyrites 
Co.  (Ala.)  565;  Alabama  Pyrites  Co.  T.  Mecritt, 
Id. 

A  dismissal  for  want  of  equl^,  where  the 
equity  of  the  bill  ia  directly  challenged,  is  as 
proper  in  vacation  as  term  time. — Merritt  v. 
Alabama  Pyrites  Go.  (Ala.)  555;  Alabama 
Pyrites  Co.  v.  Merritt,  Id. 

•Where  complainant  neglects  or  refuses  to 
bring  all  the  defendants  into  court  on  proper 
issues,  the  proper  remedy  of  a  defendant  who 
has  answered  is  to  move  to  dismiss  the  bill  for 
want  of  prosecntion. — ^Uacfarlane  t.  Hills  (Fla.) 
0£>4. 

Roles  86  aud  86  of  the  circuit  coort.  In  suits  in 
equity,  do  not  control  the  procedure,  where  the 
issues  are  not  made  up  as  to  all  the  defendants 
interested  in  the  matters  litigated. — Macfariaoe 
V.  Hills  (Fla.)  994. 

i  6.   HearlnK.  anbmtsslon  of  tssmoa  to 
Jnry,  and  rebearinK. 

Where  the  request  for  rulings  on  exceptions 
to  evidence  is  made  for  the  first  time  in  a 
petition  for  rehearing,  the  chancellor  may  for 
that  reason  refuse  to  enter  the  rulings. — Jacobs 
T.  Parodi  (Fla.)  833. 

f  7.    Dooree  and  enforoement  thereof. 

Though  there  is  a  special  prayer  to  have 
deeds  declared  void.- held,  the  allegations  au- 
thorizing it,  that  relief  could  be  had  under 
the  general  prayer  on  the  ground  of  the  deeds 
being  voidable. — Mobile  Land  Imp.  Co.  v. 
Gass  (Ala.)  229. 

•Where  the  language  of  a  decree  is  open  to 
more  than  one  interpretation,  it  must  be  so 
interpreted  as  to  make  it  proper  with  reference 
to  the  pleadings  and  proceedings  in  the  case.— 
Pearson  t.  Helvenstou  (Fla.)  695. 

ERROR*  WRIT  OF. 

See  "AnwiJ  and  Error.** 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,**  9  1. 
Of  courts,  see  "Courts,"  S  2. 
Of  public  schools,  see  "Schools  and  Sdiool  Dis- 
tricts," S  1. 
Of  trusts,  see  "Trusts,"  S  2. 


ESTATES. 

Decedents*  estates,  see  "Descent  and  Dlstribti- 

tion";   "Executors  and  Administrators. ** 
Estates  for  years,  see  "Landlord  and  Tenant" 

Partloular  estates. 

See  "Curtesy";  "Hemainders." 
Tenancy  in  common,  see  "Tenancy  in  Common.** 


'PoArnt  umotAtod.  See  i^llalnu. 
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ESTOPPEL 

Ab  defense  in  ejectment,  see  "BIjectment,"  {  1. 
By  judgment,  see  "Judnnent,"  g  6. 
Of  corporation  to  avoid  deed,  see  "Corpora- 
tions.*' S  B. 

Of  tenantto  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  i  3. 

To  allege  error,  see  "Appeal  and  Error/'  S  14; 
"Criminal  Law,"  I  3». 

To  avoid  or  forfeit  insurance  poUc7,  see  "In- 
surance." SI  7.  8. 

To  deny  an^earance,  see  "Appearanoe." 

To  sue  carrier  for  convwaimi,  see  "Oaniers," 
f  2. 

{  1.  By  deed. 

Where  all  the  parties  to  a  partition  but  one 
have  estopped  themselves  from  contesting  the 
legality  of  the  proceedings,  and  the  one  not  so 
estopped  dies,  lenving  as  Ms  heirs  the  parties 
80  estopped,  the  latter  cannot,  through  acquisi- 
tion of  additional  Interest,  attack  the  reeular- 
Ity  of  the  pTOceedinga.— OhevaUer  t.  Pettit 
<La.)  118. 

I  S.    Eqnitebla  aatoppeL 

*After  condemnation  proceedings  treating  the 
land  as  belonging  to  a  certain  person,  held, 
he  was  estopped  to  deny  that  tiUe  was  then 
In  him. — Ghoate  t.  Southern  Ry.  Co.  (Ala.) 
21S. 

Defendant's  title  to  goods  as  buyer  held 
superior  to  plaintiff's  title  aa  a  buyer  under 
a^lor  sale.---Ghandler  Bros.  t.  EUggins  (Ala.) 

EVIDENCE. 

See  'Depositions";  "Discovery";  •'Witnesses." 
Admissibility  of  altered  instrument  in  evidence. 

see  "Alteration  of  Instmuientl." 
Admissibility  of  evidence  under  pleading,  see 

•Tleadiug"'  8  ». 
Applicability  of  instructions  to  evidence,  see 

"Trial,"  T  8. 
Bsto^el  to  allege  error,  see  "Criminal  Law," 

Harmless  error,  see  "Appeal  and  Error," 
SS  18,  20. 

InstnictionH  as  to  evidence,  see  "Oriminal 
Law,"  §g  25.  26;  "Trial,"  8  7. 

Parties  entitled  to  allege  error  in  reception  of, 
see  "Appeal  and  Error,"  8  14. 

Presentation  of  Krounds  for  review,  see  "Ap- 
peal and  Error,''  8  4;  "Criminal  I^w,"  8  ^o. 

Presumptions  on  appeal,  see  "Appeal  and  Er- 
ror," 8  15:  "Crimmal  Law,"  8  40. 
■  Questions  of  fact  for  jury,  see  "Trial,"  8  4. 

Keceptiou  at  trial,  see  "Criminal  Law."  8  21; 
"Trial."  8  2. 

Review,  see  "Appeal  and  Error,"  8  17;  "Crim- 
inal Law."  S  42. 

Review  dependent  on  record,  see  "Appeal  and 
Error,"  f §  7,  8 ;  "Criminal  Law."  8  ^7. 

Review  of  discretion  of  court,  see  "Appeal  and 
Error,"  S  16;  "Criminal  Law,"  §  41. 

Af  to  particular  fact8  or  igntea. 

See  "Acknowledgment."  8  2:  "Adverse  Posses- 
sion," 88  l,3;«Boundaries,*'8  1;  "Damages," 
8  5;  "Dedication."  81;  "Deeds,"  8  2:  "Fraudu- 
lent Conveyances,"  S  8j  "Sales,'*  8  1;  "Stat- 
utes." 8  9;  "Trusts."  8  1. 

Authority  of  agent,  see  "Principal  and  Agent," 

Cause  of  loss  of  goods  by  carrier,  see  "Car- 
riers," 8  1. 

Character  of  accused,  see  "Criminal  Law,"  8  8- 
Good  faith  of  purchaser  of  goods,  see  "Sales," 
8  S. 

Knowledge  of  tmtii  of  matters  stated  in 
verification  to  bill  in  equity,  see  "Baulty,"  1 8. 


Hi  aetUma  try  or  aga*nat  portfeulor  tiauet 

pama. 

See  "Carriers,"  88  1-6,  8,  9;  "Corooratlons." 
S  5;  "Master  and  Servant,"  88  2,  5,  7,  ».  12; 
"Railroads,"  88  6.  6.  8.  9,  Hi  "Street  Rail- 
roads," 8  2. 

Bailee,  see  "Bailment." 

Parties  to  mortgage,  see  "Chattel  Mortniges," 
8  8. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," f  1. 

In  particular  civil  actiont  or  proce&lingt. 

See  "Divorce,"  8  1;  "Ejectment,"  8  3;  "False 
Imprisonment,"  8  1;  "Habeas  Corpus,"  8  2; 
"Injunction."  {  8;  "Quieting  TiUe,''  8  2; 
"Reformation  of  Instruments,  S  2:  "Replev- 
in," 8  2;  "Trespass,"  8  2, 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  3. 

For  breach  of  contract,  see  "Contracts,**  f  6; 
"Sales,"  8  7. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  "Carriers,"  8  5. 

For  causing  death,  see  "Death,"  8  1* 

For  delay  in  delivery  or  failure  to  deliver 
telegram,  see  "Telegraphs  and  Telephones," 

Foreclosure,  see  "Mortgages,"  6  7. 

For  ejection  of  passenger,  see  ''Carriers,'*  |  8. 

For  equitable    relief   against    Judgment,  see 

"Judgment,"  8  4. 
For  flowage,  see  "Waters  and  Water  Courses," 

8  3. 

For  injuries  caused  by  leaving  explosives  In 

highway,  see  "Highways,"  8  8- 
For  injuries  from  fire  caused  by  operation  of 

railroad,  see  "Railroads."  I  U. 
For  injuries  to  live  stock  m  transportation, 

see  "Osriiers."  8  4. 
For  loss  of  boggsve  \tr  carrier,  see  "Carriers," 

{  9. 

For  loss  of  or  injury  to  goods  in  transit,  see 
"Carriers,-  81  1.  8. 

For  personal  injuries,  see  "Carriers,"  8  8; 
"Master  and  Servant,"  88  5,  7,  9;  "Rail- 
roads," 88  ES,  6,  8;  "Street  Railroads,"  8  2. 

For  pollution  of  water  course,  see  Waters  and 
Water  Courses,"  8  !• 

For  price  of  goods  sold,  see  "Sales,"  8  6. 

For  refusal  to  pay  telegraph  money  order,  see 
"Telegraphs  and  Telephones."  %  1. 

For  wrongful  death  caused  by  operation  of 
railroad,  see  "Railroads,"  8  9. 

For  wrongful  death  of  passenger,  see  "Car- 
riers." 8  G- 

Oq  bill  or  note,  see  "Bills  and  Notes,"  8  2. 

On  insurance  policies,  see  "Insurance,"  I  9. 

On  premium  note,  see  "Insurance,"  8  3. 

On  reference,  see  "Reference,"  8  1- 

On  warehouse  receipt,  see  "Worehousemen." 

Summary  procepdings  against  attorney,  see  "At- 
torney and  Client,"  8  1. 

To  enforce  master's  liability  for  injuries  caused 
to  third  person  by  act  of  servant,  see  "Master 
and  Servant,"  8  12. 

To  enforce  mechanic's  lien,  see  "Mechanics* 
Liens,"  8  3. 

To  enjoin  trespass  on  oyster  bed,  see  "Fish." 

To  redeem  from  mortgage,  see  "Mortgages," 
8  8. 

To  restrain  breech  of  contract  by  husband 
and  wife,  see  "Husband  and  Wife,"  8  1. 

In  criminal  protecutioM. 

See  "Arson";  "Assault  and  Battery,'*  |  2: 
"Criminal  Law,"  68  7-17;  "Bmbezslement": 
"Forgery";  "Homicide,"  88  6-9;  "Larceny," 
2;  "Robbery":  "Seduction."  8  1- 

Bastardy  proceedings,  see  "Bastards,"  8  !• 

For  carrying  weapons,  see  "Weapons." 

For  offenses  against  liquor  Iswa^  see  "Intoxlcat* 
big  Liquors,"  8  5> 


•Polmt  KHnotetad.  Sm  srlUbu. 


Digitized  by  Google 


1086 


89  80UTHBBN  BEPOBTBB. 


I  1.  Jmdlolal  HtftlM. 

•The  Snpreme  Oonrt  knows  jndicially  the 
ranges,  townshipB,  and  sections  in  a  conniy. 
— Brannan  v.  Henry  (Ala.)  92. 

If  it  is  customery  for  agents,  in  malting 
sates  of  hotel  fnmiBhings,  to  enter  into  a 
covenant  that  the  seller  shall  not  engage  in  a 
competing  buriness,  it  is  not  a  matter  of  which 
the  courts  take  judicial  knowledge. — Sanders  t. 
Brown  (Ala.)  732. 

*  Judicial  notice  is  taken  bj  the  Supreme  Court 
of  the  time  a  circuit  court  convened,  and  of  the 
length  of  its  session, — McMullan  t.  Long  (Ala.) 
777. 

Courts  will  not  take  jndtcia]  notice  of  the 
principles  by  which  laborers  belonging  to  a 
labor  union  are  bound. — Birmingham  -Paint 
&  Roofing  Co.  T.  Orampton  &  Tbarpe  (Ala.) 
1020. 

*Courts  take  judicial  notice  that  the  coontry 
in  1861  was  in  a  state  of  actual  war,  and  that 
Ubwisslppi  had  a  de  facto  goTernment  whMe  of- 
ficers were  bound  to  execute  its  mandates. — 
Day  V.  Smith  (Miss.)  526. 

f  2-  PresuBptiaiM. 

Where  a  purchaser  of  land  sold  for  the  taxes 
of  ISGO  obtained  his  deed,  it  will  be  presumed 
on  demurrer,  in  the  absence  of  an  allegation  to 
the  contrary,  that  the  clerk  of  probate  collected 
from  him  the  void  taxes  of  1801  and  1862,  as  he 
was  reqnired  to  do  by  Rev.  Code  1857.  c.  8. 
arts.  39,  43.— Day  v.  Smith  (Miss.)  526. 

I  3.  BeleTanoy,  materiality,  and  com- 
petenoy  In  general. 

*Ia  an  action  for  wrongful  death,  expressions 
of  pain  by  i^aiutUTa  intestate  held  competent. 
— Birmingham  By.,  Light  ft  Power  Co.  v.  Ens- 
len  (Ala.)  74. 

In  an  action  for  the  death  of  a  railway  pas- 

senger.  evidence  of  bis  complaints  of  hurts 
held  admissible. — Kansas  Ci^,  M.  ft  B.  R. 
Co.  V.  Matthews  (Ala.)  207. 

*In  an  action  for  injuries,  complaints  of 
pain  by  the  person  alleged  to  have  been  in- 
jttred  held  admissible. — Birmingham  Ry.,  Light 
ft  Power  Co,  v,  Rntledge  <Ala.)  S38. 

*Id  an  action  for  attorney's  services,  proof 
as  to  what  plaintiff  had  charged  in  other 
particular  matters,  varying  in  nature,  was 
irrelevant.— Fuller  v.  Stevens  (Ala.)  623. 

Where,  In  an  action  for  the  death  of  one  run 
over  by  a  railroad  train,  defendant  tendered  an 
issue  of  suicide,  It  was  competent  for  plaintiff 
to  offer  evidence  in  rebuttal. — Alabama  Great 
Southern  R.  Co.  v.  Onest  (Ala.)  654. 

♦After  defendant  had  introduced  evidence  as 
to  certain  facts,  he  had  no  right  to  object  to 
evidence  in  rebuttal  offered  by  plaintiff. — Wells 
V.  Gallagher  (Ala.)  747. 

In  an  action  for  recovery  of  real  property, 
question  to  witness,  '"Did  he  do  some  writing 
for  you  Saturday?"  held  properly  excluded  as 
irrelevant. — Beddow  v.  Bagley  (Ala.)  773. 

Any  evidence  which  will  assist  in  showing 
which  party  speaks  the  truth  held  relevant. — 
Prior  V.  Oglesby  (Fla.)  593. 

Where  the  issue  was  whether  logs  were 
delivered  to  defendant  ander  a  contract  with 
a  third  party  or  with  the  defendant,  and  a 
third  party  had  testiHed  for  the  plaintiff  that 
defendant  did  not  pay  him  for  the  logs,  defend- 
ant should  be  allowed  to  show  by  croes-ex- 
amlnatlon  that  he  had  paid  this  witness  tot 
the  hauling  of  all  the  logs,  to  show  that  the 
contract  was  made  with  the  third  party  and 
not  with  the  plaintiff.— Prior  t.  Oglesby  (Fla.) 
593. 


I  4.   Beat  amd  HCOMAary  ewid—e. 

•A  party  cannot  testify  directly  as  to  the 
existence  of  malice,  bat  malice  as  a  motive 
must  be  gathered  from  a  consideration  of  all 
the  evidence  in  the  case  bearing  thereupon. — 
W.  F.  Vandiver  &  Co.  v.  Waller  (Ala.)  136. 

♦Evidence  of  diligence  in  searching  for  a 
lost  letter  held  insofflcient  to  justly  the  in- 
troduction of  parol  evidence  of  its  contents. — 
Alabama  Const.  Co,  v.  Meador  (Ala,)  216. 

Under  Code  1896^  S{  1812,  1813.  the  beet 
evidence  of  a  grant  from  the  government  is  the 
original  patent  or  a  certified  copy  thereof. — 
Bntt  V.  Hastin  (Ala.)  217. 

On  an  Issue  as  to  the  price  at  which  lands 
were  assessed  in  certain  years,  the  tax  books 

were  the  best  evidence, — Suatbem  By.  Co.  v. 
Leatd  (Ala.)  440. 

♦On  anissne  whether  a  lease  was  transferred, 
the  written  transfer  was  the  best  evidence.^ — 
Southern  Ry.  Co.  v.  Leard  (Ala.)  449. 

A  question  with  reference  to  a  contract,  not 
alleged  or  shown  to  be  in  writing,  held  not  i^n 
to  the  objection  that  the  contract  was  die  best 
evidence. — Union  Foundry  ft  MaclklBe  Co.  v. 
Lankford   (Ala.)  765. 

Delivery  of  freight  to  a  carrier  for  carriage 
may  be  proved  by  oral  testimony,  notwithstand- 
ing the  existence  of  a  bill  of  lading. — Atlantic 
Coast  Line  B,  Oo.  T.  Dexter  (Fla.)  634. 

S  5.  DeaunaBtMtlTe  arUlenAa. 

*In  an  action  for  injuries  it  waa  not  error 

to  permit  plaintiff  to  walk  the  best  he  conld 
before  the  ju^. — Birmingham  By.,  Light  ft 
Power  Co.  T.  Rntledge  (Ala.)  338. 

i  6.  Deolaratlona. 

A  declaration  of  a  person  in  possession  of 
laud  that  he  has  lost  bis  deed  is  not  admissi- 
ble in  evidence, — Campbell  v.  Bates  (Ala.)  144. 

Claim  of  ownership  by  one  In  posseasion  of 
lands  may  be  shown  Igr  his  declarationa  while 
in  possession. — Henry  t.  Brown  (Ala.)  325. 

I  7.  Hearsay. 

*0n  an  issue  as  to  the  ownership  of  land, 
evidence  that  it  is  generally  known  as  the  prop- 
erty of  a  certain  person  is  not  admissible. — 
Davis  V.  Arnold  (Ala.)  141. 

♦Plaintiff  in  ejectment,  thoagb  entitled  to  tes- 
tify to  defnidant's  possession  of  his  own  knowl- 
edge, could  not  testify  to  such  fact  based  on  a 
survey  made  by  tbira  persons. — Boss  r.  Boy 
(Ala,)  588, 

♦Testimony  as  to  what  complainant  was  told 
by  her  husband  and  a^nt  with  respect  to  a' 
transaction  in  question  is  inadmissihle. — Dooly 
V.  Pinson  (Ala.)  664, 

Evidence  of  statements  of  receiving  clerk  and 
cashier  in  the  main  office  of  a  telegraph  com- 
pany held  not  inadmissible  as  hearsay. — Western 
Union  Telegraph  Co.  v.  Wells  (Fla.)  83a 

E  8.  Domim»tary  crldenee. 

Where  a  deed  is  offered  in  evidence  to  show 
color  of  title,  it  is  not  necessary  that  its  ex- 
ecution be  proved. — Brannan  v.  Henry  (Ala.) 
92. 

Whether  the  body  of  a  deed  and  the  signa- 
tures thereof  were  in  the  same  handwriting, 
and  whether  the  signatures  were  in  the  same 
handwriting  as  that  of  a  witness,  A«Id  ques- 
tions tor  the  jnry. — Campbell  t.  Bates  (Ala.) 
144. 

♦While  a  deed  not  recorded  within  the  time 
required  by  statute  Is  not  self-proving,  yet  a 
deed  30  years  old  Is  admissible  in  evidence 
without  proof  of  execntion. — CftmpbeU  t.  Batea 

(Ala.)  144. 
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Certain  interlineatioD  in  the  deecriptWe  part 
of  a  deed  Md  not  such  a  mark  of  suspicion  as 
to  authoriie  the  court  to  exclude  the  same  from 
evidenc&— Campbell  t.  Bate*  (Ala.)  144. 

*Ia  auumpsit,  a  Btatement  of  account,  not 
ahoWD  to  be  correct,  held  improperl;  admitted 
in  evidence.— Callaway  &  Traitt  t.  Gay  (Ala.) 
277. 

BTidence  held  to  show  the  execution  of  a 
contract  rendering  It  and  a  statement  of  an 
accoimt  under  It  admiuible  in  evidence. — 
Bldiaids  T.  Herald  Shoe  Oo.  (Ala.)  615. 

A  "ledger  book."  as  distinguished  from  a 
particular  account  or  items  therein,  held  in- 
admissible.— Armour  Packing  Co.  of  Louisiana 
T.  Vietch- Young  Produce  Co.  (Ala.)  680. 

The  execution  of  a  written  instrument  can- 
not be  proved  by  evidence  of  the  maker's  ad- 
mission of  snch  execntlon. — Lewte  v.  Glass 
(Ala.)  771. 

'Where  a  mortgase  did  not  fall  within  Code 
1886,  i  9^  proof  of  its  execution  held  necessary 
to  render  it  admissible  in  evidence. — Lewis  v. 
Glass   (Ala.)  771. 

When  there  is  an  attesting  witness  to  a 
mortgage,  its  execution  must  be  proved  by  such 
witness,  unless  it  be  shown  that  he  Is  without 
the  Jurisdiction  of  the  court,  in  which  case  the 
execution  of  the  instrument  may  be  otherwise 
shown. — Lewis  v.  Glass  (Ala.)  771. 

Under  Code  1896,  |  1797,  execution  of 
written  instrnment  Jmd  provaUe  hj  testimony 
of  maker  without  producing  or  accounting  for 
absence  of  attesting  witness. — Lewis  v.  Glass 
(AU.)  771. 

In  a  proceeding  nnder  Acts  1903,  p.  189,  c. 
S197,  to  exclude  lands  from  a  municipality,  a 
duly  certified  copy  of  the  tax  roll,  purporting 
to  contain  all  that  relates  to  the  uames  of  own- 
ers and  description  of  lands  In  controversy  tiiat 
appears  in  the  tax  roll,  is  properly  admitted  in 
evidence  to  show  that  the  lands  were  assessed 
to  the  persons  named  as  owners  thereof. — 
Town  of  Ormond  v.  Shaw  (Fla.)  108. 

Under  Civ.  Code.  art.  2248.  a  merchant's 
boohs  are  good  evidence  against  him. — Hill  r. 
Hill  (La.)  503. 

I  S.    Parol  or  extrimste  eridanse  aCset- 
inc  writlncs. 

Parol  evidence  held  competent  to  aid  a  de- 
scription in  a  tax  deed  so  that  the  deed  could 
be  admitted  to  show  color  of  title. — Brannan 
V.  Henry  (Ala.)  92. 

In  ejectment,  held  not  competent  for  defend- 
ant to  testify  to  the  location  of  land  indefinitely 
described  in  his  deed. — Brannan  Henry  (Ala.) 
92. 

Parol  evidence  held  not  admissible  to  con- 
tradict thp  record  of  condemnation  proceed- 
ings by  showing  the  award  was  for  the  cropa, 
and  not  the  land. — Choate  v.  Boathem  By.  Co. 
(Ala.)  218. 

Absolute  conveyance  of  property  and  notes 
made  absolutely  due  and  payable  held  not 
subject  to  parol  modification. — Pearson  v. 
Dancy  (Ala.)  474. 

Parol  evidence  held  inadmissible  to  prove 
that  a  written  instrument  signed  by  three  pnr- 
ticR  individually  was  intended  to  bind  defend- 
ant corporation. — Bussell  v.  Broadui  Cotton 
Mills  (Ala.)  712. 

Evidence  that  a  contractor  vo-bally  agreed  to 
furnish  the  lumber  to  construct  a  building  held 
not  objectionable  as  contradicting  the  written 
contract  in  which  the  contractor  agreed  to  fur- 
nish the  materials.— Gates  v.  O  Gara  (Ala.) 
728k 


An  instrument  held  not  to  constitute  a  definite 
contract  of  sale  which  could  not  be  affected  by 
parol.— Weir  v.  Long  (Ala.)  974. 

Parol  evidence  held  Inadmissible  to  vary  the 
terms  of  a  written  order  for  the  purchase  of 
goods.— Main  v.  Badney  (Ala.)  861 

*If  a  written  contract  is  ambiguous,  extrinsic 
evidence  held  admissible  to  properly  interpret 
the  instrument. — Jacobs  v.  Parodi  (Fla.)  833. 

{  10.  Oplaloa  erldeaee. 

In  an  action  againat  a  railroad  for  the  de- 
struction of  a  wagon  and  the  killing  of  a  horse 
by  a  collision,  testimony'  as  to  how  far  the 
horse  had  been  dragged  Mid  compet«t. — Louis- 
ville &  N.  B.  Co.  T.  Pearce  (Ala.)  72. 

*MedicaI  expert  may  give  his  opinion  as  to 
whether  resulting  cerebral  meningitis  would 
have  been  caused  by  injuries  received  in  a  cer- 
tain case. — Birmlngnam  Ry^  Light  &  Power  Ca 
V.  Bnslen  (Ala.)  74. 

In.  action  against  telegraph  companv  for 
failure  to  deliver  a  meBsage,  certain  testimony 
as  to  agent's  endeavors  to  send  the  message 
held  properly  excluded. — Western  Union  Tele- 
graph Co.  V.  Merrill  (Ala.)  12L 

In  an  action  against  a  telegraph  company 
tor  failure  to  deliver  a  message,  certain  ques- 
tion held  objectionable  as  asking  for  witness* 
opinion  on  a  question  of  law. — Western  Union 
Telegraph  Co.  v.  Merrill  (Ala.)  121. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  sustained  by  his  mule  taking 
fright  at  a  mail  crane  erected  at  a  crossing, 
certain  question  called  for  the  witness'  opin- 
ion or  conclusion. — Western  Br.  of  Alabama 
T.  Gleghorn  (Ala.)  133. 

In  an  action  for  injuries  to  a  passenger  in 
a  collision  between  a  street  car  and  a  railroad 
train,  an  answer  to  a  question  as  to  the  speed 
of  the  car  held  properly  stricken. — Birmlugiiam 
By.,  Light  &  Power  Co.  v.  Butledge  (Ala.) 
338. 

On  an  issue  as  to  the  value  of  an  auctioneer's 
services,  the  legtster  held  not  bound  by  unim- 
peached  expert  opinion  evidence,  but  was  en- 
titled to  determine  what  would  be  a  reasonable 
compensation  on  the  whole  case  as  developed 
before  him. — Andrews  v.  Frierson  (Ala.)  512. 

*The  market  price  of  property  may  be 
proved  by  the  opinions  of  witnesses. — Ala- 
bama Oonsol.  Coal  &  Iron  Co.  f.  Turner  (Ala.) 
603. 

The  statement  of  a  witness  that  another 
was  indebted  to  him  on  a  particular  day  is 
admissible  as  the  statement  of  a  fact. — Rich- 
ards V.  Herald  fftoe  Co.  (Ala.)  615. 

*An  attorney  Is  competent  to  testify  as  to 
the  value  of  legal  services  without  being  shown 
to  be  familiar  with  plaintiff's  professional  at- 
tainments and  experience. — Fuller  v.  Stevens 
(Ala.)  623. 

A  witness  held  competent  to  testify  as  an 
expert  with  reference  to  machinery. — Yates  v. 
Huotsville  Hoop  &  Heading  Oo.  (Ala.)  &17. 

*In  an  action  against  a  railroad  for  the  killing 
of  cattle  on  the  track,  certain  testimony  held 
properly  excluded  as  a  conclusion  of  the  wit- 
ness.— ^Western  By.  of  Alabama  v.  Stone  (Ala.) 

723. 

A  question  as  to  whether  an  alleged  Incompe- 
tent servant  was  active  and  acute  held  not  oh- 
jecticoiable  as  calling  for  the  opinion  of  a  witness 
not  an  expert. — First  Nat.  Bank  v.  Chandler 
(Ala.)  822. 

A  question  as  to  the  time  within  which  the 
roof  of  a  mine  could  have  been  proi>ped  held 
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□ot  objectionable  as  calling  for  a  conclusion. — 
Tutwiler  Coal,  Coke  &  Iron  Co.  t.  Farnnifton 
(Ala.)  88& 

*A  witneas  who  saw  a  train  mnninff  when 
an  accident  occurred  could  properly  be  asked 
aa  to  the  speed  of  the  train  at  the  time  of 
the  accident. — Ix>uiavillfl  &  N.  B.  Co.  t. 
JonH  (Fla.)  486. 

EXAMINATION. 

Of  wife  On  transfer  or  incumbrance  of  home- 
stead; see  "Homestead,"  {  2. 

Of  witnesses  in  general,  see  " Witnesses,"  SS 
2,  & 

Separate  examination  of  wife  b7  person  taking 
acknowledgment,  see  "Acknowledgment,"  |  1. 

EXCEPTIONS. 

In  equity  procedure,  see  "Eqaity,"  |  6. 
Necessi^  for  purpose  of  reriew,  see  "Appeal 

and  Error,"  fi  4. 
Preservation  in  record  on  appeal,  see  *'App^ 

and  Error,"      7,  8. 
To  pleading,  see  "Pleading,"  S  S. 

EXCEPTIONS,  BILL  OF. 

In  Criminal  prosecutions,  see  "Orimlnal  Law." 

I  37. 

Necessity  for  purpose  of  T«ri«w,  see  "At^peai 
.  and  Error."  If  1,  8. 

*A  bill  of  exceptions  will  be  construed  most 
strongly  against  the  party  excepting. — German 
T.  Browne  &  Leeper  (Aia.)  742. 

S  ft.   Settlem«Htt  alimlsc,  and  ftllnc. 

An  order  extending  the  time  for  signing 
the  bill  of  exception  made  by  the  court  and 
not  by  the  judge  Is  not  Talfd. — Western  Ry. 
of  Alabama      RusseU  (Ala.)  311. 

A  statement  by  the  trial  Judge  held  insuffi- 
cient to  prevent  the  application  of  the  rule  that 
a  bin  of  exceptions  not  signed  In  time  will  be 
stricken  on  motion. — Cooley  t.  United  States 
Savings  &  Loan  Co.  (Ala.)  615. 

A  bill  of  exceptions  held  not  signed  within  60 
days  after  the  day  on  which  the  issues  were 
tried,  as  required  by  Act  Feb.  28,  1889,  S  10 
(Laws  1889,  p.  801),  and  was,  therefore,  m- 
effective.— Cooley  v.  United  States  Savings  ft 
Loan  Co,  (Ala.)  515. 

•A  bill  of  exceptions  signed  by  the  judge 
after  the  adjournment  of  the  court,  where  no 
order  or  agreement  for  extennion  is  shown,  must 
be  stridcen  out  on  motion. — Browning  v.  Dan- 
iels (Ala.)  671;  Same  t.  Conner,  Id. 

An  order  granting  additional  time  to  have 
the  bill  of  exceptions  signed  held  not  objec- 
tionable as  granted  after  the  expiration  of  the 
time  allowed  by  law  for  the  signing  of  the  bill. 
— Gadsden  Distilling  Co.  v.  Kennedy  Stave 
ft  Cooperage  Co.  (Ala.)  622. 

*A  bill  of  exceptions  Held  not  a  part  of  the 
record,  and  not  to  be  considered  on  appeal. — 
Jordan  v.  Simmons  (Ala.)  670. 

Under  Acts  1900-01.  pp.  830,  831,  regulating 
practice  in  the  Montgomery  city  court,  order  ex- 
tending time  for  filing  bill  of  exceptions  must 
be  made  by  presiding  judge  and  not  by  the 
ijoart. — ^Amett  v.  Western  Ry.  of  Alabama 
(Ala.)  775. 

*Bill  of  exceptions  improperly  signed  In  vaca- 
tion cannot  be  considered  for  any  purpose. — 
Mey^,  Wise  ft  Kaichin  y.  Alverson  &  Moore 
(AiM.)  961. 


•Where  a  circuit  Judge  certifies  a  bin  of  ex- 
ceptions, but  leaves  the  truth  of  the  contents 
to  be  settled  hr  the  appeUate  conrt,  such  bill  ot 
exceptions  will  he  Asregarded. — ^And«aon  t. 

Winer  (Fla.)  31. 

It  is  the  exclusive  duty  of  the  trial  Judge 
to  settle  all  disputes  as  to  the  happenings  be- 
low in  a  canse  tried  before  him.  and  to  see 
that  the  bills  of  exceptions  correctly  state  andi 
matters. — Anderson  v.  Winer  (Fla.)  SI. 

EXCESSIVE  DAMAGES. 

See  "DanogM,"  S  4. 

EXCISE. 

Regulation  of  traffic  In  intoxicating  Uauors, 
see  "Intoxicating  liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  I  4. 

EXECUTION. 

See  *'Attachmene' ;  "Oamishmflnt" ;  "Judidal 

Sales." 

Exemptions,  see  "Exemptions" ;  ■  "Home^ead." 
Levy  of,  as  condition  precedent  to  attHchment 
of  laodlord's  lien,  see  "landlord  and  Tenant." 

i  4. 

Prohibition  to  restrain,  see  "Prohibition,"  |  1. 
Supersedeas  of,  see  "Supersedeas,"  )  1. 

{  li   Property  anbjeet  to  exeontloa. 

Under  a  trust  deed,  a  person  held  to  have  no 
interest  in  the  trust  property  subject  to  exe- 
cution; a  mortgage  not  being  paid  and  the 
grantor    still   being  alive. — Hill   t.  Palmer 

(Miss.)  53. 

I  8.   OlAtms  hj  third  pereme. 

An  adverse  claimant  to  property  levied, 
though  entitled  to  assert  his  claim  in  a  pro- 
ceeding under  Code  1896,  {  4141,  is  not  en- 
titled to  the  benefit  thereof  in  an  action  of 
detinue  under  aection  2634. — Howard  t.  Deens 
(Ala.)  346. 

Under  Code  1896.  S  4142,  a  jndgment  oo 
trial  of  right  to  property  levied  on  held  not  in- 
valid for  defect  in  verdict. — Johnson  t.  Giti- 
sens'  Bank  (Ala.)  577. 

Code  1896,  {  4144,  does  not  require  the  Judg- 
ment to  he  in  the  alternative  for  the  property  or 
its  value, — Johnson  t.  Citliens'  Bank  (Ala.) 
577. 

I  3.  Sale. 

The  levy  of  execution  on  land  as  the  proper- 
ty of  the  judgment  debtor,  and  its  sale  and  pur- 
chase as  such,  are  conclusive  on  the  purchaser 
as  to  the  interest  of  the  execution-  defendant, 
on  the  filing  of  a  bill  to  redeem. — Francis  t. 
White  (Ala.)  174. 

On  a  bill  to  redeem  from  execution  sale,  an 
averment  of  the  tender  of  lawful  charges  paid 
by  the  purchaser  must  state  that  the  money  is 
paid  into  court — Francis  v.  White  (Ala.)  174. 

Under  Code  1896.  8  3517,  the  appointment  of 
a  referee  in  proceedings  to  redeem  from  execu- 
tion sale  is  unnecessary,  where  the  parties  from 
whom  it  is  sought  to  redeem  are  absent  from  the 
state  or  refuse  to  entolaln  any  proposition  an 
to  lawful  charges  and  impzovements. — Frauds 
V.  White  (Ala.)  174. 

A  tender  of  lawful  diarges  and  of  valoe  of 

improvements  held  not  necessary  to  entitle  an 
execution  defendant  to  redeem,  where  such  ten- 
der was  prevented  by  the  acts  of  the  owners  of 
land.— Francis  T.  White  (Ala.)  17^ 
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Under  Code  1896.  SI  3506.^  8607,  ont  Mekins 
to  redeem  from  an  execution  sale  is  not  requir- 
ed to  tender  the  full  amount  neceasarr  to  re- 
deem all  tbe  land  to  each  owner  of  a  part  thae- 
of,  but  on  filing  a  bill  to  redeem  he  may  tender 
the  amoDut  In  court  to  be  diatributed. — ^Francia 
V.  White  (Ala.)  174. 

On  a  bill  to  redeem  from  an  execution  sale, 
certain  allegations  held  to  show  a  sufficient  ten- 
der of  the  lawful  diaigea.  —  Francis  t.  White 
(Ala.)  174. 

When  a  purcbaaer  at  execution  sale  Is  absent 
from  the  state,  a  tender  for  the  purpose  of  re- 
demption must  be  made  by  a  deposit  of  the  mon- 
ey in  court  ma  the  filing  a  Ull  to  redeem.— Fran- 
%  T.  White  (Ala.)  174. 

Where  the  purchaser  at  execution  sale  fails 
to  demand  posBeBsloD,  the  follure  to  demand  Is 
a.  valid  reason  for  fiuling  to  dellTer  posocarion. 
— FnuKfa  T.  White  (Ala.)  174. 

*The  right  to  redeem  from  an  execution 
sale,  conferred  by  Code  1886,  }  3610,  upon  Judg- 
ment creditors  of  the  debtor,  does  not  pass 
by  an  as^gnment  of  a  judgment. — (Shamben 
T.  Pollak  (Ala.)  316. 

EXECUTORS  AND  ADMINISTRATORS. 


D  by  representatlTe  for  wrongful  death, 
"Death,*'  {  1. 


See  "Descent  and  Distribution";  "WUls." 
Action 
see 

Administration  ai  condition  precedent  to  let- 
tiD|[  ^part  of  homestead,  see  ''Honesteed,'* 

Jnrisdictlon  of  equity  as  to  administration  of 

estates,  see  "Equity,"  I  1. 
Probate  Jurisdiction  of  particular  courts,  see 

"Courta,"  }  8. 
Ri^t  to  maintain  ejectment,  see  "BJectment," 

Testamentarr  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  |  1. 

S  1.   Appelatmeat,    qnallfleatloa,  and 
tenure. 

Where  an  administratrix  had  settled  her  final 
account  and  had  been  discharged,  the  probate 
court  thereafter  had  no  jurisdiction  to  anoint 
an  administrator  de  bonis  non,  under  Code  lfi96, 
I  111.— Hlckey  t.  SUllworth  (Ala.)  267. 

*Tba  appointment  of  an  administrator  de 
bonis  Don,  in  the  absence  of  a  vacancy,  will 
be  decreed  void,  even  in  a  collateral  proceed- 
tng^Hlcker  t.  Btallwortb  (Ala.)  267. 

*The  probate  court  on  a  proper  an^catlon 
cannot  refuse  letters  of  administration  de  bonis 
non  merely  because  the  heirs  might  distribute 
the  estate  among  themselveB^ — ^Blx  parte  Jor- 
dan (Ala.)  618. 

The  exaction  of  a  bond  of  a  testamentary 
executor.  Is  limited  to  creditors,  and  does  not 
apply  to  a  forced  heir. — Buccesdon  of  Kranz 
(Liu)  6M. 

I  8*   Aaaats,  appralaMl*  amA  ixwumtorj. 

A  direct  action  to  set  aside  claims  to  prop- 
erty is  the  remedy,  and  not  a  rule  asking  for 
another  InTentory  of  the  succession,  or  an 
amendment  of  the  old  inventory. — Succession 
of  Kranz  (La.)  5&4. 

Under  Rev.  Ckide  1892,  K  1881.  1882,  1892, 
rents  accruing  during  the  year  of  tmtator's 
death  and  crops  on  tbe  land  at  the  date  of  his 
death  held  assets  tor  the  pavment  of  debts 
and  expenses  of  admlntstration. — Gordon  v. 
James  (Miss.)  18. 


i  8.    Ailowanees  to  sttrrivliic  wife,  Ima- 
band,  or  ehlldren. 

A  widow's  attempt  to  convey  her  quarantine 
ri^t  to  a  mortgagee  as  securi^  for  a  debt  held 
unenforceable  at  law. — Penney  v.  Weems  (Ala.) 
874. 

Joinder  by  a  widow  and  an  heir  in  a  mortgage 
to  a  stranger  held  not  to  operate  as  a  release 
to  the  heir  of  the  widow's  right  of  quarantine. 
—Penney  v.  Weems  (Ala.)  674. 

i  4.   AUovano*  and  payment  of  olatme. 

A  claim  against  a  decedent's  estate  held  con- 
tingent, and  presented  vrithin  12  months  after 
its  accrual,  as  required  by  Code  1896.  H  12U, 
130.— SUkdy  T.  Bxecatlve  Committee  of  For- 
eign Misriona  of  Presbyterian  Chnrdi  (Ala.) 
653. 

In  action  against  an  executor  on  an  account 
with  the  testator,  certain  evidence  to  establish 
the  correctness  of  the  accoont  held  properly  re- 
jected.—Walker  V.  Nelson  (Miss.)  8(». 

S  5.   ■alas  and  oonTeyaneea  udar  order 

of  oourt. 

Tbe  failure  to  make  an  heir  a  party  to  pro- 
ceedings for  the  sale  of  land  to  pay  debts 
held  not  to  affect  the  title  of  the  purcmiser  on 
a  collateral  attack. — ^Haynea  t.  Kmpsoa  (Ala.) 
852. 

Under  Code  1886,  |  1S&  the  probata  court 
Add  not  to  acquire  JurisalctUm  to  sell  dece> 
dent's  land  for  naymeot  of  debte  of  the  estate, 
except  on  application  of  the  administrator.— 

Boleo  V.  Hoven  (Ala.)  379. 

The  probate  court  Jteld  to  have  no  Jurisdic- 
tloD  to  sell  decedent's  lands  for  costs  of  ad- 
ministration, or  debts  contracted  by  the  ad- 
ministrator.— ^Bolen  T.  Hoven  (Ala.)  379. 

It  Is  error  to  grant  an  application  by  an  ad- 
ministrator to  sell  land  to  pay  debts  due  the 
administrator,  where  the  administrator  does 
not  establish  a  compliance  with  Code  1896, 

ii  129.  133,  as  to  filing  his  claim.— Littie  v. 
Uarx  (Ala.)  517. 

Application  for  sale  of  land  to  pay  decedent's 
debts  held  insnfficient  in  its  deacription  of  the 
land,  under  Code  1896,  |  ISB^Ltttle  v.  Marx 

(Ala.)  517. 

In  a  proceeding  under  Code  1896,  9  158,  for  a 
sale  of  land  for  the  payment  of  debts,  formal 
pleadings  are  not  contemplated. — ^Little  v.  Marx 
Ula.)  617. 

tTnder  0>de  1896.  S  164,  insufficiency  of  per- 
sonal property  to  pay  debts  must  be  proved  in 
order  to  authorize  a  sale  of  a  decedent's  lands 
to  pay  such  debts.- Little  r.  Marx  (Ala.)  B17. 

{  6.  Actions. 

Complaint  by  an  administratrix  In  action 
against  a  carrier  for  wrongful  death  of  plaintiff's 
Intestate  hOd  Insufficient  In  that  it  tailed  to  allege 
a  duty  or  br»ch  thereof  as  to  deceased. — Trott 
V.  Birmingham  By.,  Li^t  &  Power  Go.  (Ala.) 
716. 

EXEMPURY  DAMAGES. 

See  **Damages,"  U  2,  6. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  S7. 
Laws  relating  to  as  impairing  oblieation  of 
contracts,  see  "Constitutional  Law,"  |  5. 

I  1.    Katnze  and  extent. 

Code  1896,  {  2038,  as  amended  by  Act  Feb. 
23,  1899  (Acts  1898-99.  p.  S7\,  providing  an 
exemption  of  laborera'  wages,  mm  not  nncoa- 


39  SO.- 
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iHtntional.— KehsT^KU  t.  Kanfman  (AJa.) 
868. 

A  partner  who  pmchases  the  partnership  as- 
sets, paring  some  cash  and  aasuminfc  the  part- 
nership debts,  when  sued  bj  the  retiring  part- 
ner for  failure  to  pay  these  debts,  cannot  claim 
an  "exemptiOD"  out  of  the  assets. — Piatt  t. 
Flatt  CFla.)  680. 

I  £.  WAlvar  or  f  ovteitare. 

♦A  debtor's  wages  to  the  amount  apedfied 
by  Code  1886,  fi  2038,  as  amended  hj  Act 
Feb.  2&.  1899  (Acta  1888-89,  p.  87),  md  ex- 
empt from  ganushment,  regardleas  of  a  waivw 
of  his  exemptions  bjr  the  debtAF.i~-IUchaEdaon 
T.  Kanfman  (Ala.)  868. 

EXPERIMENTS. 

At  trial  of  criminal  prosecntion,  see  "Orlminal 
law,"  S  20. 

Evidence  of  in  criminal  prosecution,  see  "Crim- 
inal Law,"  I  20. 

EXPERT  TESTIMONY. 

In  dTil  actions,  see  "EMdence,"  |  10. 
lu  criminal  prosecntions,  see  •'Criminal  Iaw," 
«13. 

EXPLOSIVES. 

liability  for  Injuries  caused  br  exploslTes  left 
in  hi^way.  see  "BCighwaya,"  S  3. 

Ziiftbility  of  railroad  company  for  injuries  from 
torpedo,  see  "Railroads,^'  ft  9. 

Pleaaiiur  In  general  in  action  for  injuries  from, 
see^ieadTng,"  |  L 

Evidence  in  action  for  death  of  a  child  from 
setting  fire  to  powder  in  a  magasine  in  the 
woods  held  not  to  show  willfuL  wanton,  or  reck- 
less conduct— Chambers  t.  mlna  Coal  ft  Ry. 
Co.  (Ala.)  170. 

An  instruction  as  to  negligence  in  an  action 
for  death  of  a  child  from  setting  fire  to  powder 
In  a  magazine  in  the  woods  held  proper.— Cham- 
ban  TTMilner  Goal  ft  By.  Go.  (Ala^  170. 

EX  POST  FACTO  LAWS. 

Oonstltntioual  reatrietlons.  aea  ''Oonstitntional 
Law,"  i  6. 

EXPROPRIATION. 

See  "Eminent  Domain,"  |  8. 

Proceedings  as  Tiolatlon  of  injunction,  see  "In- 
junction," i  5. 

Restraining  execution  of  judgment  iu  expropria- 
tion proceedings,  see  "Injunction,"  |  4. 

EXTENSION. 

Of  time  for  settlement  of  bill  of  exceptions, 
see  "Criminal  Law,"  J  87. 

EXTRADITION. 

Review  of  proceedings  ter  habeas  corpus,  see 
"Habeas  Corpus,"  if  1,  2. 

FALSE  IMPRISONMENT. 

Argument  of  couuel,  see  "Trial,"  |  8. 

I  1.   (UtU  UablUtr. 

In  an  action  for  false  imprisonment,  evi- 
dence ae  to  how  long  the  justice  of  the  peace 
who  issued  the  warrant  under  whidi  plaintiff 


was  arrested  had  oeasiled  the  offlce  was  bn- 
materiaL— Gates  v.  McGlann  (Ala.)  607. 

In  an  action  for  false  impriBonmen t,  cer- 
tain evidence  hetd  admissible  to  show  malice. — 
Gates  V.  McGlaun  (Ala.)  007. 

In  an  action  for  false  Imprisonment,  certain 
instructjons  held  proper.— Gates  t.  McGIaun 
(Ala.)  607. 

In  an  action  for  false  imprisonment,  a  re- 
quested instmction  that  no  recovery  could  be 
had  for  malidous  prosecution  should  have 
been  given.— Gates  v.  McGlann  (Ala.)  607. 

FALSE  PRETENSES. 

ReleTaucy  of  evidence,  see  "Criminal  Law," 
S  8. 

Facts  AeM  to  show  sufficient  fraud  to  warrant 
;,,P«»ecuHon  for  false  pretenses  (Civ.  Code 
1896.  I  W07:  Cr.  Code  1^6,  S{  54^  5424).— 
Frederick  v.  State  (Ala.)  915. 

*An  Indtctment  for  obtaining  money  under 
false  pretenses  which  Is  In  the  form  prescribed 
by  Cr.  Code  1896,  S  4823,  form  48,  la  suf- 
ficienL— Frederick  v.  State  (Ala.)  818. 

Gn  a  prosecution  for  obtaining  money  by 
falsely  pretending  that  property  mortgaged  by 
accused  was  his  own  and  unincomberea,  AeM 
that  there  was  no  variance  between  the  indict- 
ment and  evidence.— Frederick  v.  State  (Ala.) 
016. 

FAMILY  MEETING. 

Management  of  infant's  eatate,  see  "Infanta," 

i  8. 

Management  of  infant's  estate  as  affected  by 
manl^  relation,  aee  "Hnaband  and  Wlffe,^ 

FEES. 

In  action  on  Insurance  policy,  see  "Insurance," 

Of  attorney,  see  "Attorney  and  Client,"  f  2. 
Of  county  officers,  see  "Counties"  I  i 

j'g^*^"'  appeal,  see  ''Appeal  and 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  fl  0^  6,  8,  0,  IL 

FILING. 

BiU^of  exceptions,  sea  "Baeeptlons.  BUI  of," 

Certificate  of  Jndgmmt  in  offlce  of  probate 
judge,  aee  ^'Judgment,"  I  7. 

FINAL  JUDGMENT. 

See  "Criminal  Law,"  {  84. 

Appealability,  see  "Appeal  and  Error,"  i  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  I  17. 
Spedal  flnangs  by  W.  see  "Trial."  |  IL 

FINES. 

For  carrying  weapon,  'see  "Weapons." 

FIRE  INSURANCE. 

See  *'InsDrance." 
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FIRES. 

See  "Anon.** 

Oaneed  br  dectridtr,  we  "Sttectrlcitr.**  _ 
Oatued  by  <»eration  of  railroad,  aee  *^aU- 
roada."  I  11. 

FISH. 

TTnder  Code  1806,  c.  84,  complainants  held 
entitled  to  injunctjon  restraining  defendant 
ftoni  sailing  over  complainants'  oyster  bed,  and 
confining  him  to  a  certain  channa  throni^  the 
moath  of  the  bay.^CaiQ  t.  Slmonson  (Ala.) 
571. 

Where  the  allegations  of  a  bill  to  enjoin  tres' 
passes  by  defendant  on  the  waters  covering 
complainants'  oyster  bed  were  denied  bjr  de- 
fendant the  bordeo  waa  on  complaJnanta  to  ea- 
tabliah  aach  trespasses. — Cain  t.  Simonson 
(Ala.)  B71. 

Code  1896,  a  64.  giving  owners  of  land  front- 
ing on  a  bay  the  ngbt  to  ^nt  and  gather  oys- 
ters,  conatmed. — Cain  t.  Slmonson  (Ala.)  S71. 

FLIGHT. 

Belevancj  at  eTidanc*  of,  sse  "flrimlnal  I«w," 
I  & 

FLOWAGE. 

See  "Watera  and  Water  Oonrses,"  |  8. 

FORCIBLE  DEFILEMENT. 

See  "Rapfc" 

FORCIBLE  ENTRY  AND  DETAINER. 

I  1.  OivU  UabUity. 

In  an  action  of  forcible  entry  and  detaino-, 
apedai  pleas,  setting  np  matter  available  under 
a  plea  of  not  gollty,  may  properly  be  stricken 
from  the  flies  on  the  court's  own  motion. — 
Cooley  V.  United  States  Savings  &  Loan  Co. 
(Ala.)  51B. 

A  complaint  for  forcible  entry  and  detainer 
In  coDformity  to  Code  1806,  t  8852,  form  28, 
need  not  contain  a  claim  for  damages. — Helton 
T.  Ft  Gaines  Oil  &  Onano  Co.  (Ala.)  925. 

A  Judgment  on  a  snpersedeas  bond  falling 
to  recite  the  names  of  the  suretiee,  while  in* 
formal,  waa  not  fatally  defective  if  soch  de- 
fect could  be  aupplied  from  the  bond. — Helton 
V.  Ft.  Oainea  Oil  &  Guano  Co.  (Ala.)  025. 

Where,  on  appeal  by  defendant  in  forcible 
entiT  and  detainer  proceedings,  a  supersedeas 
bond  was  Sled  and  the  judgment  was  affirmed, 
judgment  for  rents  pending  appeal  might  be 
renaered  against  defendant  and  his  sureties, 
under  Code  1S96,  {  214G,  though  there  was  no 
claim  for  damages  in  the  complaint — ^Helton 
V.  Ft.  Oaines  Oil  &  Guano  Co.  (Ala.)  925. 

A  bond  executed  by  defendant  on  apijeal  from 
a  justice  in  a  forcible  entry  and  detainer  pro- 
ceeding held  a  bond  for  costs  and  not  a  super- 
sedeas.— Helton  V.  Ft  Gaines  Oil  &  Ouano  Co. 
(Ala.)  026. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  |  S. 
Of  mortgage,  sea  ''Mortgages,"  H  6,  7. 


FOREIGN  CORPORATIONS. 

See  "Corporations,*'  S  8. 

Foreign  insurance  companies,  see  "lostuaDce^" 

Qnashlng  process  iu  action  against,  aea  "Pro- 
cess,'* I  1. 
Taxadon  of,  see  "Taxation,"  f  2. 

FORFEITURES. 

For  nonpayment  of  taxes,  sea  "Taxation,"  i  4. 
Of  bail,  see  "Bail,"  {  1. 

FORGERY. 

Best  and  secondary  eTldenee,  see  "Orimlnal 

Law,"  }  11. 
Opinion  evidence,  see  "Criminal  Law,"  i  13. 

One  attesting  a  note  as  a  witness,  knowing 
the  maker's  name  bad  been  forged.  Held  guilty 
of  forgery.— Shelton  v.  State  (Ala.)  377. 

*An  Indictment  for  uttering  a  ■  forged  note 
held  required  to  allege  knowledge  of  a  forgery. 

—Shelton  v.  State  (Ala.)  377. 

*The  indictment  for  foigery  of  an  Instru- 
ment complete  on  its  face,  and  purporting  to 
imp<we  a  liability,  held  not  required  to  aUege 
extrinsic  facts  to  show  its  validity,  or  tliat 
another  might  be  injured  by  it.— Helton  T. 
State  <Ala.)  877. 

On  a  trial  for  the  fon;ery  of  an  order  for 
merchandlsSL  certain  evidence  Arid  irrelevant. 
—Washington  t.  State  (Ala.)  8S& 

*Wber«  a  note  alleged  to  have  been  forged 
purports  to  impose  a  liability,  the  indictment 
need  not  allege  extrinsic  facts  to  show  its 
vaUdity,  or  that  another  mlgfat  be  injured  1^ 
it.— White  T.  State  (Ala.)  670. 

Bvldence  that  defoiidants  induced  "B.  to  sign 
a  conveyance  of  land  on  false  representations 
that  the  paper  was  a  pension  paper  held  not  to 
constitute  forgery  either  at  common  law,  or  under 
Code  1802,  |  1003.— Johnson  v.  State  (Mias.) 
602.  * 

FORMER  ADJUDICATION 

See  "Judgment,"  S  6. 

FORMS  OF  ACTION. 

See  "Action,"  «_  1;  "Detinue";  "Ejectment": 
•'Replevin";  'trespass,"  i  2;  "Trover  and 
Ckrnversion." 

FORNICATION. 

See  "Incest**;  "Seduction,"  {  L 

FRANCHISES. 

•The  operation  of  a  dispensary  for  the  sale  of 
liqnors  is  the  exercise  of  a  franchise,  and  the 
right  of  operation  must  be  derived  under  author- 
ity granted  by  the  state.— City  of  Uniootown  v. 
State  (Ala.)  814;  State  v.  Wilbnm  (Ala.)  816. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Convey- 
ances." 

By  corporation,  see  "Corporations,"  {  6. 
In  alteration  of  instrument  as  ground  for  in* 
junction,  see  "Injunction,"  {  1. 


*  Point  Annotated.  Sm  srllaibM. 
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S9  SOUTHERN  BEPOBTBB. 


In  obtalutng  note  for  premlom  on  iwUcy,  see 

"InsuniDce,"  I  3. 
Joinder  of  canses  for  decslt  and  for  breadi  of 

contract,  seo  "Action,"  |  2. 

I  1.  Actions. 

'Allegations  of  a  cross-bill  held  tnsnfficient 
to  raise  an  issue  of  fraud. — Bamoneda  Bros.  t. 
Loggins  (Mils.)  1007. 


FRAUDS,  STATUTE  OF, 


I  1. 


PromisAS  to  mwer  for  debt,  de- 
fault, or  misoarrlace  of  another. 

*An  agreemeut  to  pay  a  debt  in  consideration 
of  surrender  to  the  promisor  of  a  note  given 
by  another  for  the  same  held  not  within  the 
statute  of  frauds. — Abercrombie  t.  Fourth  Nat. 
Bank  (Ala.)  60G. 

I  S.  Beal  property  and  estates  and  In- 
terests tliereln. 
A  sale  of  proper^  attached  to  realty  operates 
u  a  sererance;  and  la  valid,  though  not  m  writ- 
ing.—Finney  T.  Lacy  (Ala.)  588. 

*A8  regards  the  statute  of  frauds  fteld  that 
partnership-  lands  are  to  be  regarded  as  per- 
sonalty.— TiUis  V.  Folmar  (Ala.)  913. 

I  3.   Operation  and  eC«ot  of  statnte. 

'Taking  p<fflBee8ion  of  one  of  several  parcels 
of  land  sold  held  sufficient  on  the  question  of 
part  performance  as  r^rds  the  statute  of 
frauds.— Tillis  T.  Folmar  (Ala.)  913. 

FRAUDULENT  CONVEYANCES. 

Hultifitrionsnesa  of  IhU  to  set  aside,  see  "Bq 

nity."  f  8. 

I  1.   Aansfers  and  transaetions  InTalld. 

Where  a  chose  In  action  has  been  assigned 
as  collateral,  and  the  creditor  is  disposseased 
there<tf  by  ute  travdnlent  deceit  of  the  debtor, 
the  creditor's  remedy,  ff  he  elects  to  treat  the 
property  as  still  his  Is  by  an  action  at  law  on 
the  obligation  against  the  obligor. — Hall  & 
Farley  v.  Alabama  Terminal  &  Improvement 
Co.  (Ala.)  285. 

*Under  Code  1896.  SS  818,  21S6,  a  creditor 
may  proceed  in  equity  to  set  aside  a  fraudulent 
transfer  of  choses  in  action  by  the  debtor. — 
Hall  &  Fariey  v.  Alabama  Terminal  &  Im- 
provement Co.  (Ala.)  28S. 

*A  conveyance  is  fraudulent  as  to  creditors 
of  the  grantor,  though  the  benefit  reserved 
to  him  was  groat  or  small. — Tissier  v.  Wailes 
(Ala.)  024. 

In  a  suit  to  set  adde  an  alleged  frandnlent 

conveyance  to  a  wife,  the  fact  that  certain 
creditors  whose  debts  she  assumed  as  a  part  of 
the  consideration  for  the  conveyance  had  not 
accepted  her  as  their  debtor  held  not  material 
on  the  issues  of  fraud  or  insolvency. — Holmes 
Bros.  T.  Fergnson-McKinney  Dry  GkKtds  Co. 
(Miss.)  TO. 

ZUcIits  and  UabUlties  of  parties 
and  pnrohaaers. 

*Where  there  is  actual  fraud  on  the  part 
of  both  the  grantee  and  grantor,  the  gnntee 
is  not  entitled  to  be  reimbursed  on  account  of 
any  paym«its  made  by  him  In  the  transactloii. 
—Tissier  v.  Walles  (Ala.)  024. 

I  3.   Remedies  of  evedltors  and  pnrolias* 
ers. 

Statement  Of  remedy  of  creditor  In  case  of 
a^auduleot  conveyance. — New  t.  Tonng  (Ala.) 

Under  Code  1876,  §  3886.  readopted  into 
the  Code  of  1896.  a  creditor  Mid  not  entitled 
to  maintain  a  bill  in  Alabama  to  set  aside 


I  s. 


an  alleged  fraudulent  conveyance  of  amets 
located  in  another  state. — ^Weet  Point  Mln.  & 
BAfg.  Go.  T.  AUen  (Ala.)  361. 

One  creditor  may  maintain  a  bill  to  set  aside 
a  conveyance  of  the  debtor,  where  it  is  not  a 
general  creditor's  bill,  but  merely  one  chatying 
fraud  as  acainst  complainant — Tissier  v.  Wail- 
ee  (Ala.)  ^ 

An  objection  to  a  bill  to  set  aside  a  con- 
veyance as  fraudulent,  that  the  consideration 
might  have  been  a  past  consideration,  held 
obviated  by  an  amendmmt  in  which  a  secret 
reservation  of  benefit  to  the  grantor  was  ce- 
serred.— Tissier  v.  Wailes  (Ala.)  921 

*In  a  suit  firm  creditors  to  set  asida  alleg- 
ed fraudulent  conveyances  of  individual  iirop- 
erty  by  the  partners,  the  burden  is  on  plain- 
tiflto,  not  only  to  show  fraud,  but  the  insolven- 
n  of  the  firm. — Holmes  Bros.  v.  Fognson-M e- 
Kinney  Dry  Goods  Co.  (Miss.)  10, 

FREIGHT. 

See  'KJarrien,"  f  1. 

FUTURES. 

GamUing  transactions,  see  "OaminK**  i  1. 

GAME. 


See  "Fish." 


GAMING. 


Construction  of  statute,  see  "Statutes,"  I  8. 
Jurisdiction   of   pwaeentfam,    see  'tMrniMl 

Lrw  "  §  3 
Tide  of  statate,  see  "Statutes,"  |  5. 

i  1.   Oambllnc  eontraots  and  transae- 

tlona. 

•Under  Code  1896,  S  2163,  one  contributing 
to  a  fund  placed  as  a  bet  held  liable  for  his 
proportion  of  the  winnings  only  in  an  actiflo  by 
the  loser  to  recover  the  sum  lost, — M^ow  v 
Johnson  (Ala.)  710. 

*It  is  presumed  that  a  contract  for  the  pm^ 
1«  TaUd.— Hooper  t.  Nuckles 

(Al8.)  711. 

•Where  parties  to  a  contract  for  the  sale  of 
future  cotton  Intend  that  the  seller  shall  deliver 
and  that  the  buyer  shall  pay  for  the  cotton 
at  the  maturity  of  the  contract  the  transaction 
IS  valid. — Hooper  v.  Nuckles  (Ala.)  711. 

♦In  determining  the  validity  of  a  contract  for 
the  sale  of  futures,  the  intent  of  the  parties 
must  control. — Hooper  v.  Nuckles  (Ala!)  711. 

•To  invalidate  a  contract  tor  the  sale  of 
futures,  it  must  appear  thai  both  parties  con- 
templated ouly  a  settlement  of  the  dilFerence. 
— Hooper  v.  Nuckles  (Ala.)  711. 

That  margins  are  required  to  be  deposited  as 
securvty  on  a  sale  of  futures  does  not  invali- 
date the  contract. — Hooper  v.  Nuckles  (Ala.) 

Under  Code  1S92,  »  2U4,  2ue,  2117,  1120. 
1121,  held  one  buying  "fntores"  may  not  re- 
cover a  margin  paid.— Isaacs  t.  ^verberg. 
Parry  ft  Co.  (Miss.)  420. 

I  X.   Criminal  reBponslbUlty. 

•Whether  a  dwelling  is  a  public  place,  within 
the  gaming  law,  fteW  a  question  for  the  jnrv. 
— Ferrell  v.  City  of  Opelika  (Ala.)  249. 

A  requested  charge,  on  a  prosecution  for 
gaming,  as  to  a  dwellbuc  being  a  public  place. 
held  misleading. — ^Ferreu  t.  Oity  of  Opelika 
(Ala.)  249. 


'Point  annotated.  Bee  a^^labna. 
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Ob  ft  pnmeatitm  for  camlu  In  a  poblle  place, 
an  Instroctton  diat,  If  the  place  wai  wltmn  7S 
yards  from  a  public  road,  and  eoold  be  leen 
therefrom.  It  was  a  pi^lic  place*  held  error. — 
Brannou  t.  State  (Ala.)  983. 

Gaming  in  poolrooms  ia  prohibited  bj  Acts 
18(M,  pr2&2,  No.  128.— State  t.  Babb  (La.)  971. 

There  can  be  no  qnestiOD  that  the  evil  eoaght 
to  b*  remedied  hr  Acts  19(M,  Nos.  127.  128. 
was  the  mppression  of  gambllnf  on  horse  races 
throach  the  medium  of  poolrooms  and  turf  ei- 
dianges,  which  mean  the  santt  tblnc^— State  t. 
Maloney  (La.)  689. 

Acts  1904,  p.  292,  No.  128.  pn>vidiii«  for  the 
suppression  of  poolroomB,  held  not  onconstitu- 
tlonal  for  obscurity  in  defining  the  word  "pool- 
room."— State  T.  Haloney  <La.)  689. 

In  a  pTOsecatioD  under  Acts  1901|  p.  292,  No. 
128,  charging  defendants  with  b^ng  the  owners 
of  a  certain  poolroom,  a  Aettatae  that  Acts  1904, 
p.  292,  No.  128,  on  which  the  pnwecution  ia 
oaaed,  is  uDcooBtitntioDal,  because  not  defining 
the  crime  pretended  to  be  denounced,  is  not  well 
grounded.— State  t.  Rhodes  (La.)  972, 

GARNISHMENT. 

See  **Attachment";  "Hzecudon.'' 
BUfWtof  proceedingsin  bankroittcr,  eee  "Bank- 
roptcT,'*^  f  1. 

I  I.  Froeeedlasa  t«  nmort  nr  eaferee. 

tinder  Acts  1886-99,  p.  87,  amending  Code 
1896,  S  2038,  the  court  should  dismiss  a  gar^ 
nishment  where  the  answer  of  the  gamittiee 
discloses  not  orer  S25  doe. — ^Balla  t.  Alabama 
Steel  ft  Wire  Co.  (Ala.)  869. 

GIFTS. 

Charitable  glfte,  see  "OharltieA** 
Trauster  taxes,  lee  "Taxatioo,'*  9  7. 

GOOD  FAITH. 

m^wdiaw^aM  "Bills  sad  Notes,"  |  1; 
GOVERNOR 

Authority  of  appellate  court  oo  request  of 
governor  to  pais  on  constitQtlonalltT  of  atat- 
utes,  MS  "Ooorta."  f  6. 

GRADING. 
Street  grading,  see  "Municipal  Oorporatlons," 

i  6. 

GRAND  JURY. 

See  "Indictment  and  Information.** 
PresnmptlonB  on  appeal  as  to  qn^iflcatton.  aee 
"Criminal  I*w,"  |  4a 

*TTuder  Acts  1900-1901,  p.  808,  ttie  presence 
of  a  stenoffrapher  In  the  grand  jur;  room  held 
not  to  vitiate  an  indictment. — Smith  t.  State 
(Ala.)  329. 

The  court  held  unauthorised  to  add  persMU 
to  a  grand  jurv  rendering  the  indictment  re- 
turned void.— Nordan  v.  SUte  (Ala.)  406. 

An  objection  to  an  indictment  held  not  an  Ir- 
regularity within  Cods  1896,  |  6269^NOTdan 
T.  State  (Ala^  406. 


GUARANTY. 

See  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {  1. 

{  1.   Constrnotlon  and  operatlom. 

Where  a  shipment  of  oranges  was  guarsntied 
in  case  it  was  aocompaoied  by  certificatee  that 
the  oranges  were  sound  when  loaded  and  shipped 
according  to  signed  contracts  between  certain 
parties,  such  guarantor  was  not  liable  for  orang- 
es ditpped  nnder  a  certificate  which  did  not  con- 
form to  that  spedfied. — Manatee  County  Stats 
Bank  t.  Weatherly  (Ala.)  988. 

GUARDIAN  AD  UTEM. 

See  "Infants,"  {  3. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  of  infant,  see  "Infants,**  1  8. 
Guardianship  of  insane  peraons,  see  "Insane 

Persons,"  }  1. 

I  I.   Appointment.    analUeatlomt  ud 
tenore  of  cawdlan* 

*A  will  by  the  mother  of  minor  children, 
undertaking  to  give  the  custody  of  the  children 
to  another,  fteld  a  Dulllty,  under  Rev.  St.  1892, 
I  2086.— Hunandes  t.  Thomas  (Fla.)  641. 

*Where  the  father  of  a  minor  has  died,  there 
Is  no  objection  on  account  of  her  sex  to  the 
appointment  by  the  court  of  the  mother  as  tu- 
trix ad  hoc  of  some  of  Uie  minors.  dttTatdants 
in  partition.-~GheTaUey  t.  Pettit  ^)  118. 

HABEAS  CORPUS. 

Appeal  by  state  In  habeas  corpus  proceedings 
as  denial  of  Justice  without  ouar,  see  "Con- 
stitutioual  Law,"  S  10. 

Bli^  to  question  record  of  court  on  habeas 
corpus,  see  "Omrts,"  |  2. 

S  1.   ITatnre  and  K^ovKds  of  remedy. 

*Petitioner  held  entitled  to  review  the  legality 
of  extradition  proceedingB  by  habeas  eorpns. 
— Barriere  v.  State  (Ala.)  66. 

On  application  for  habeas  corpus,  the  dian- 
cellor  cannot  considn  the  reguiaritr  of  the 
proceedings  had  and  order  made  In  the  circuit 
court  In  a  trial  of  petitioner  on  an  indlctuient. 
— Towery  r.  State  (Ala.)  810. 

The  proceedings  to  test  the  question  wheth» 
there  has  been  a  violation  or  noncompliance 
with  the  condition  of  a  pardon  may  properly 
be  had  on  habeas  corpus  brought  by  the  con- 
vict to  teat  the  vfldldity  of  his  arrest  l»r 
the  sheriff  for  an  alleged  violation  of  his 
pardon. — Bi  parte  Alvarex  (Fla.)  481. 

The  Suiureme  Court  will  Interfere  when  the 
criminal  court  has  refused  to  admit  a  defend- 
ant to  bail  only  when  prejudicial  error  is  ap- 

Eirent— Steto  t.  S5nmmo  (Ia.)  442;  Bz  parte 
nmmo,  Id. 

f  S.    Jurlsdletion*  pvooeedlnBs,  and  M> 
Uef. 

Where  petitioner's  discharge  on  habeas  corpus 
from  arrest  in  extradition  proceedings  was  de- 
nied, he  was  Hitltled  to  ap^al  to  the  Supreme 
Court,  under  Coda  ia»6,  f  4314.^Barriere  T. 
State  (Ala.)  66. 

A  Judge  of  the  Montgomery  dty  court  h^ 
to  have  jurisdiction  to  issue  habeas  corpus  to 
review  extradition  proceedluga  nnder  which  pe- 
titioner was  held. — Barriers  v.  State  (Ala.)  65. 

On  habeas  corpus  to  obtain  petitlonw's  dis- 
charge from  arrest  la  extradition  procaadlngi. 


•Peimt  auet»t*d.  See  ayllataa. 
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qtedflcatioiiB  of  niegalit?  in  the  warrant  aod 

Sroceedings  lield  not  dMnorrable. — Barriere  t. 
Ute  (Ala.)  66. 

A  prima  facie  case' against  a  priioner  arrest- 
ed in  extradition  proceedings  is  establiabed  by 
a  demand  hy  the  executive  of  the  state  from 
which  he  was  alleged  to  have  fled,  a  copy  of 
the  indictment  or  affidavit  duly  cernfied,  and  a 
warrant  of  the  Governor  authorising  the  arrest 
—Barriere  T.  State  (Ala.)  66. 

*Under  Code  1896.  SS  3S72,  4817,  probate 
judge,  not  probate  court,  Md  to  bare  autbority 
to  grant  writ  of  habeas  corpus. — Oarwlle  T. 

State  (A]a.)  1024. 

Order  setting  aside  former  order  granting 
bail  on  petition  for  writ  of  habeas  corpus  AeW 
not  appealable,  under  Or.  Code  1806,  |  4814. — 
Carwile     State  (Ala.)  1024. 

Where  a  municipal  ordinance  under  which 
petitioner  in  habc«a  corpus  Is  fined  is  not 
before  the  court  on  appeal,  its  validity  cannot 
be  adjudged. — Ferlita  v.  Jones  (Fla.)  fiBS. 

Petition  to  the  Supreme  Court  for  writ  of 
habeas  corpus  held  prematare. — State  Mc- 
Coliey  (La.)  81;  Kx  parte  McColley,  Id. 

On  petition  for  habeas  corpus  on  refusal  to 
grant  m  releaM  on  bul,  gionnds  of  defense 
are  not  controlltog  one  way  or  another.— 
State  r.  Znmmo  CLtu)  442;  ffix  parte  Zommo, 
Id. 

I  3.    SnapeBslan  of  remedy. 

Code  IfiO^  i  4314,  aatborizing  an  appenl 
by  the  state  in  a  habeas  eorpns  proceeding 
to  obtain  bail,  held  not  Tiolative  of  Bill  of 
RiF^hts,  i  18,  declaring  that  the  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suqended. — 
State  v.  Towery  (Ala.)  300. 

"Hie  suspension  of  a  writ  of  habeas  corpus, 
prohibited  by  Bill  of  Rights,  ^  18,  held  only 
to  entitle  the  citizen  to  the  right  to  demand 
u  investigation  into  the  cauee  of  his  detention 
according  to  the  usual  mode  of  procedure  in 
courts  of  Justice.— State  t.  Towery  (Ala.)  809. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Brror,"  Si 
18-21. 

In  criminal  prosecution,  see  "Criminal  Law," 
I  43;  "Homicide,"  |  14. 

HEARING. 

Id  equity,  see  "Equity,"  {  6. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence/*  |  7. 
In  criminal  prosecutions,  see  "Criminal  Law,** 
112. 

HEIRS. 

See  "Descent  and  Dlstribation." 

HIGHWAYS. 

See  "Municipal  Corporations,"  H  6,  7. 
Accidents  at  railroad  crossings,  aee  "Railroads," 

Judicial  notice  of  condition  of,  see  "Criminal 
Law,"  I  7. 

Pleading  in  general  in  action  for  injuries  from 
explosives  left  in  highway,  see  "Pleading,"  I 


i  1. 


ImproTementi  and 


OoBstraotloB, 
repair. 

On  a  trial  of  a  road  overseer  for  failure  to 
dlacharfe  his  dutiesi  tbs  omission  of  the  ap- 


Eortloner  to  furnish  defendant  with  a  list  of 
ands   held  not  a  defense. — ^Ward  t.  State 
(Ala.)  023. 

On  a  prosecution  of  a  road  overseer  for  failure 
to  discharge  his  duty,  the  fact  tiiat  the  roads 
were  in  a  bad  condition  was  inunatariaL — 
Ward  V.  State  (Ala.)  923. 

On  a  trial  of  a  road  overseer  for  failure  to 
discharge  his  duties^  the  refusal  to  give  an 
instroctlon  held  errw. — Ward  t.  State  (Ala.) 
023. 

An  Indictment  In  Code  1806,  form  75,  diar- 
ging  a  road  oreraeer  with  falhira  to  discbam 

bis  duties,  AeM  food  tmder  Code  1806,  H  2464. 
2461.  2462,  2470^  4923.  5806.— Ward  t.  Btata 
(Ala.)  928. 

I  S.   Taxes,  assessmaata*  aad  work  mm 
Ucbways. 

*The  question  of  the  saffldency  of  one's  ex- 
cuse for  failing  to  work  on  a  highway,  in  Tiola- 
tion  of  Code  1806,  |  5^  heJd  for  the  Jury, 
unaffected  by  seGtlon,  2462.— Moss  t.  Btate 

(Ala.)  198. 

I  3.  Beciilatlon  aad  nsa  for  trsvaL 

Where  the  complaint  in  an  action  for  injuries 
resulting  from  defendant's  wrongful  act  in  leav- 
ing a  bomb  In  a  public  alley  charged  wanton- 
ness, evidence  tliat  children  were  in  the  habit 
of  playing  in  the  alley  was  admissible  as  trading 
to  show  wantonness. — Wells  v.  (jaliaxlier 
(Ala.)  747. 

Where  a  boy  under  14  years  of  age  was  in- 
jured by  the  explosion  of  a  braub  negligMtly 
left  by  defendant  In  a  pnbllc  alley,  the  negli- 
gence was  the  proximate  cause  of  the  injury, 
whether  plaintiff  exploded  the  bomb  in  the  alley 
where  It  vras  placed,  or  whether  he  carried  It 
to  an  adjacent  yard  and  there  enloded  It  axtd 
received  ttie  InJnry.^Wells  v.  Oalfaglwr  (Ala.) 
747. 

The  law  implies  a  duty  not  to  place  or  leave 
explosives  in  a  public  highway. — Wells  t. 
Gallagher  (Ala.)  747. 

Where  Injuries  resulted  from  defendant's  act 
In  placing  and  leaving  explosives  In  a  poblfc 
highway,  it  was  unimportant  how  long  ft  re- 
mained in  such  highway. — Wella  v.  Gallagher 
(Ala.)  747. 

In  an  action  for  negligence,  instructions  held 
properly  refused,  as  they  pretermitted  con- 
sideration of  due  care  on  the  part  of  defendant's 
servant.— Wells  v,  Gallagher  (Ala.)  747. 

*Where  a  driver  of  a  team  abandons  his  seat 
and  leaves  bis  team  standing,  and  It  is  probable 
they  might  have  been  controlled  if  he  tiad  been 
in  his  proper  position,  his  employer  is  liable  for 
injury  inflicted  by  them  on  a  third  person  in 
running  away. — Zambelli  F.  Johnson  &Soa 
Co.  (La.)  eoL 

HOLIDAYS. 

See  "Sunday.** 

*That  the  trial  was  on  a  Iwal  holiday  Jkeld 
no  objection  to  a  conviction. — Oalhonn  T.  State 
(Ala.)  378. 

HOMESTEAD. 

See  "Exemptions." 

Collateral  attack  on  judgment  setting  aside,  see 

"Judgment,"  |  6. 
Homestead  associations,  see  "Building  and  Loan 

Associations." 

i  1.   Nature*  ao<i(iilsltloii«  mad  axtant. 

Coast.  1885.  art.  10,  |  1,  providing  for  ex- 
emption of  a  homestead,  but  that  no  propeny 
sluul  be  exempt  for  the  payment  of  oMiga- 
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doDi  cODtracMl  for  the  pnrchaw  of  said 
pn^ertr  or  (u  Its  Inqtrovemeilt,  miut  not  be 
80  conBtraed  u  to  reader  it  meaninglcM. 
FJatt  V.  Flatt  (Fla.)  636. 

The  meaniDK  of  the  word  "obU|»tioiiB,"  as 
used  In  Const  1885.  art  10.  I  1,  providing 
that  an  exemption  of  a  homestead  shall  not 
apply  to  oblisatlmu  contracted  for  the  purchase 
of  ue  pnpertf  or  for  im[ffOTementB  thereon, 
meant  a  debt  contracted  to  be  paid,  or  a  duty 
to  be  perfonned,  hj  the  purdiaaw.— Piatt  t. 
Piatt  (Fla.)  S36. 

2.  Traastev  or  buvmliraBM. 

'Where  tbere  was  no  examination  of  or 
cknovJedgment  bj  a  wife,  joining  her  husband 
]  a  mortgage  on  his  homeBtead,  the  certificate 
f  acknowledgment  is  void. — Chattanooga  Nat 
lailding  &  Loan  Ass'n  r.  Yaught  (Ala.)  216. 

3.  Klf hts  of  aarrlTiiiK  kmsbaad*  wife, 

oUldres.  or  Iwira. 

Under  Code  1896,  H  2069.  2071.  held  the 
imestead  of  one  dfing  leaving  two  minor 
ildren,  not  being  iasolvent.  and  having  other 
al  estate,  was  not  liable  during  the  minority 
one  of  the  children  for  the  debts  of  the 
:er,  dying  during  BDch  minority. — ^Hosea  T. 
iris  (Ala.)  816. 

rha  fact  that  a  widow  daimed  dower  wherd>y 
!  acreage  of  the  homeetead  was  reduced  to 

:bin  the  exemption  limit  did  not  authorise  a 
ting  apart  of  the  homestead  to  her  before  ad- 
listration.— Da^e  v.  Sewell  (Ala.)  819. 

'he  statates  permitting  a  selection  by  the  wid< 
aod  authorizing  the  homestead  to  be  set 
rt  before  administration  are  only  applicable 
m  decedent  owned  not  exceeding  the  exemp- 
I  at  the  time  of  hia  death. — Dake  v.  Sewell 
u)  819. 

.    Abandojunent,  waiTer»  or  forfei- 
ture. 

^acts  field  to  show  abandonment  of  a  home- 
d. — New  V.  Young  (Ala.)  201. 

'ridence  fteld  to  show  abandtmment  of  home- 
L — McGregor  v.  Kellum  (Fla.)  607. 

HOMICIDE. 

menta  and  conduct  of  counsel,  see  "Grim- 
1  Law,**  I  28. 

of  witness,  see  "Witnesses,"  S  6. 
ge  of  venae,  see  "Criminal  Law,"  {  4^ 
•sslona.  see  "Criminal  Law,"  |  IS. 
iction  of  other  offense  under  indictment 

see  "Indictment  and  Information,"  §  6. 
3lllt7  of  witnesses,  see  "Witnesses,"  S§  4-7. 
•examination  of  witnesses,  see  **Witne8S- 

I  3. 

as  and  conduct  (tf  jury,  see  "Orlmlnal 
t '  f  81. 

■ations  aa  aridence,  sea  "Orlmlnal  Law,** 

tea  at  former  trial,  see  "Orlmlnal  Law/' 

ess  error  In  general,  see  "Orlmlnal  Law," 

diment  of  witness,  see  "Witnesses,"  |  6. 
;tions.  in  genera],  see  "Criminal  Law," 

-29. 

ation    as   affecting  capacity  to  commit 
'  in  general,  see  "Criminal  Lew,"  i  2, 
1  evidence,  see  "Oriminal  Law,"  i  13. 
ns  tor  jnry  In  generali  see  "Criminal 

icy   ot  eTidence,  see  "Grlmlual  Law," 


and    saffldency  of  Indictment  in 
"Indictment  and  InformatloD," 


tea 

J. 


_  -XlTimiiial  Law,"  S  8. 
In  s«n«r«:^  m  "Oriminal  Law,"  |  82. 


{  1.  Mnrder. 

In  a  prosecutloit  for  murder,  certain  in- 
stmcdons  on  deliberation  and  premeditation 
held  proper.— Grew  v.  State  (Ala.)  862. 

The  fact  that  an  accused  was  "insanely  jeal- 
ous" would  not  relieve  him  from  responsibility 
for  homicide. — Bamett  v.  State  (Ala.)  778. 

In  homicide,  charge  on  premeditation  held 
proper.— Franklin  v.  State  (Ala.)  979. 

*One  who  enters  into  difficulty  without  intend- 
ing to  kill  deceased  held  guilty  of  homicide  If 
he  afterwards  unlawfully  forms  an  intention  of 
killing  deceased  and  carries  It  out — ^Franklin  v. 
State  (Ala.)  979. 

S  t.  Manslanghter. 

*BeT.  St  1^2,  S  2392.  does  not  fur- 
nish the  only  exclusive  cose  where  a  physi- 
cian can  be  held  criminal^  liable  for  the 
Tintntended  deatli  of  his  patient  brought  about 
by  gross  negligence  or  ignorance,  and  does 
not  render  the  provisions  ot  the  general  man- 
slaughter sUtote  (section  2384,  Bev.  St  1S92) 
inapplicable  to  snoi  eases  of  death. — Hampton 
T.  Stete  (Fla.)  4S1. 

*Where  the  death  of  a  person  results  from 
the  criminal  negligence  of  a  medical  practi- 
tioner Id  the  treatment  of  the  cas^  the  latter 
is  goilty  of  manslant^ter. — Hampton  t.  State 
(Fla.)  421. 

A  physician  or  sareeon  or  person  assuming 
to  act  as  such  field  guilty  of  criminal  negligence 
in  certain  instances. — Hampton  v.  State  (Fla.) 
421. 

*Where  a  physician  treating  a  case  does 
nothing  that  a  skilltal  person  might  not  do. 
and  death  results  merely  from  an  error  of 
judgment  or  an  Inadvertent  mistake,  the 
physician  is  not  Uable^Hampton  t.  State 
(Fla.)  421. 

I  3.   Assavlt  wltb  latent  to  kllL 

On  a  prosecution  for  assault  with  intent  to 
kill  and  murder,  held  Incumbent  od  the  state 
to  show  a  shooting  with  intent  to  kill,  and 
with  maUoe  aforethought — Ounolngham  T. 
State  (Hiss.)  681. 

*El8sentials  of  conviction  of  assault  with 
intent  to  kill  stated,  and  charge  falling  to 
correctly  state  the  same  held  erroneous. — -Hib- 
bler  V.  State  (Miss.)  89a 

S  4.    Exonsable  or  Justifiable  homicide. 

In  order  to  entitle  defendant  in  a  prosecu- 
tion for  murder  to  set  up  self-defense,  he  is 
required  to  be  wholly  and  not  merely  "reason- 
ably" without  fault.— Green  t.  State  (Ala.) 
362. 

The  fact  that  a  father  was  bloody  in  con- 
sequence  of  his  difficulty  with  a  third  person 
did  not  Justl&  his  son  in  shooting  the  third 
peison.— Horns  t.  State  (Ala.)  908. 

*0n  a  trial  for  homicide  alleged  to  have  beea 
cMumltted  by  accused  in  the  defense  of  his 
father,  a  charge  that  accused  had  no  right  to 
assault  decedent  under  certain  eircumatancea 
held  not  erroneous. — Morris  v.  State  (Ala.)  608. 

•A  son's  right  to  kill  in  the  defense  of  his 
father  depends  on  the  conditions  necessary  to 
excuse  the  father  under  tbejplea  of  self-defense. 
—Morris  v.  Sute  (Ala.)  608. 

*A  son  hilling  another  in  the  defense  of  his 
father  cannot  avail  himself  of  the  right  of 
self-defense,  unless  both  he  and  his  father  were 
free  from  fault  in  bringing  on  the  difficulty.- 
Morris  v.  State  (Ala.)  60a 

I  6.   ladlotment  aad  laformatlaM. 

'Where  an  indictment  alleges  that  the  Ulllng 
was  done  with  an  Instrument  unknown  to  the 
grand  jury,  and  the  proof  shows  that  the 


*  Point  asnotated.  See  srllakns. 
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meaoB  of  flie  killing  were  known  to  tiie  n«ad 
jQi7,  there  Is  a  Tariance. — Smith  y.  State 
(AJa.)  829. 

*Aii  indictment  for  mnrdw  held  not  objee- 
tionaUe  tox  oncertalnty  aa  to  th*  m«ana  tued. 
— Smitii  T.  State  (AlaJ  829. 

A  coant  charKing  defendant  with  administer- 
ing poison  to  decedent,  and  a  count  charging 
him  with  caosing  the  administration  of  poX»n 
to  decedent,  held  raffldent^Nordan  t.  State 

(Ala.)  406. 

*  Where  an  Information  charges  a  physician 
with  n^UgentlT  pulling  ont  the  "intestines" 
of  a  patient,  wnereby  her  death  was  produced, 
it  is  competent  at  the  trial  to  prove  nnder 
Buch  charge  that  an;  other  organ  having  its 
place  in  the  abdominal  cavity  was  pulled  out  or 
removed. — Hampton  v.  State  (Fla.)  421. 

*The  <vlminal  liability  of  a  physician  for 
the  death  of  his  patient,  brought  about  by 
his  gross  negligence,  carelessness,  or  Ignorance, 
may  be  established  upon  an  Indictment  or  in- 
formation predicated  upon  the  general  statute 
defining  manslaughter.  Rev.  St.  189!^  |  2884. 
—Hampton  T.  State  (Bla.)  421. 

'Indictment  alleging  that  the  accused  made  an 
assault  on  the  deceased,  and  in  some  way  and 
manner,  and  by  some  means,  instruments,  and 
weapons,  to  the  jury  unknown,  did  then  and 
there  OHumlt  murder,  AeM  saffidoit. — Houston 
T.  State  (FlaJ  468. 

In  a  prosecndcoi  for  assault  with  Intent  to 
commit  murder,  where  the  allegation  is  that  th^ 
wound  was  inflicted  in  the  stomach  and  body, 
testimony  that  witness  was  shot  in  tlie  lower 
part  of  his  stomach  should  not  be  excluded  for 
variance. — Freeman  t.  State  (Fla.)  785. 

I  6.  JSrldenee— Fresoaptiosu  and  bav- 
d«a  of  proof. 

In  a  prosecution  for  homicide,  burden  of 
proof  held  to  be  on  defendant  to  show  necessity, 
or  reasonable  appearance  of  necessity,  to  take 
life— McCurley  v.  State  (Ala.)  1022. 

I  7.  —  AdnlssibUltjr  la  seneral. 

*In  a  prosecution  for  murder,  evidence  of 
previous  threate  by  deceased  against  defend- 
ant, and  of  the  pnyalcal  condition  of  the  lat- 
ter, is  not  admissible,  unless  defendant  acted 
In  self^efense.— Dunn  T.  State  (Ala.)  147. 

*In  a  prosecution  for  morder,  the  pardcnlars 
of  a  previous  difficulty  are  not  admissible.— 
Dunn  T.  State  (Ala.)  147. 

•In  a  prosecution  for  murder,  evidence  Tietd 
to  show  that  defendant  did  not  act  in  self-de- 
fense, so  that  evidence  of  previous  threate  was 
inadmissible.— Dunn  v.  State  (Ala.)  147. 

On  a  trial  for  murder,  evidence  that  defend- 
ant offered  to  sell  chattels  mortgaged  to  de- 
cedent held  admissible. — Carwlle  t.  Stale  (Ala.) 
220.  ' 

On  a  trial  for  mnrder,  evMence  fliat  decedent 
carried  his  bill  book  Aeld  admissible. — Oar- 
wile  V.  State  (Ala.)  220. 

In  a  prosecution  for  murder  committed  in  a 
saloon  in  whicli  defendant  was  employed,  evi- 
dence as  to  whether  deceased  was  in  the 
saloon  on  the  day  before  the  homicide  was  im- 
material in  the  absence  of  any  predicate  to 
show  Ite  materiality.— Smith  t.  State  (AlaO 
329. 

*In  a  prosecution  for  murder,  evidence  as  to 
deceased^s  conduct  toward  others  than  de- 
fendant just  before  the  difficulty  which  re- 
sulted In  the  homicide  was  inadmissible. — 
Smith  T.  State  (Ala^  828. 


In  a  prosecution  for  murder,  the  diaracter 
of  defendant's  parente  la  not  in  issue.— Smith 
V.  State  (Ala.)  Sid. 

In  a  proseentlon  tor  mnrder,  evldmee  that 
deceased  drank  a  good  deal  held  not  admis- 
sible.—Smith  T.  State  (Ala.)  320. 

In  a  prosecution  for  murder,  the  alleged 
fact  that  deceased  claimed  to  have  been  robbed 
would  have  no  tendency  to  prove  that  he  was 
not  a  person  of  good  character  for  peace  and 
quletooe. — Smith  v.  State  (Ala.)  8^. 

*In  a  prosecu^on  for  murder,  the  defend- 
ant's character  for  honesty  is  not  in  issue. — 
Smith  V.  State  (Ala.)  329. 

In  a  prosecution  for  murder,  evidence  of  the 
turbulent,  blood-thirsty,  and  dangerous  char- 
acter of  the  deceased  held  admissible  only  to 
enable  the  jury  to  determine  the  meaning  of 
an  overt  act  or  demonstration  of  deceased 
relied  on  as  justifying  self-defense. — Green  t. 
State  (Ala.)  m. 

On  a  trial  for  homldde,  evidence  of  dece- 
dent's difficulty  with  a  third  person  held  ad- 
missible on  the  issue  whether  accused  could 

Iustify  the  killing  to  wevent  decedent  from 
ilUng  a  third  perBon.--Sanford  v.  State  (Ala.) 
370. 

On  a  trial  for  homicide,  evidence  of  the 
particulars  of  a  prior  difficulty  between  ac- 
cused and  decedent  is  inadmissible. — Sanford 
V.  State  (Ala.)  370. 

A  defendant  on  trial  for  the  murder  of  his 
wife  may  testify,  in  support  of  the  defense  <jt 
suicide,  to  a  threat  made  by  the  wife  to  take  her 
own  life.— Nordan  v.  State  (Ala.)  406. 

*0n  a  trial  for  homicide  by  poison,  a  phy- 
sician Aeld  competent  te  testify  as  to  deeedenra 
condition  during  her  last  Ulness.— Ntndan  t. 

State  (Ala.)  406. 

On  a  trial  for  homicide  by  poison,  a  physician 
held  competent  to  testify  that  a  portion  of  de- 
cedent's stomach,  was  sent  to  a  chemists — ^Nor- 
dan V.  State  (AlaJ  406. 

On  a  trial  for  homicide,  held  proper  to  permit 
a  chemist  to  identify  the  jar  containing  dece- 
dent's stomal^  and  smt  to  him  by  a  lAyslcIaii. 
—Nordan  v.  State  (AUl)  400. 

On  a  trial  for  homldde,  certain  evidence  held 
admissible  on  the  Issae  of  motive. — Nordan  t. 
State  (Ala.)  406. 

On  a  trial  of  a  husband  for  tiie  murder  of  his 
wife,  certain  evidence  held  admissible  as  show- 
ing a  motive  for  wanting  to  rid  blmseU  of  his 
wife.— Nordan  v.  State  CAla.)  406. 

On  a  trial  for  homicide,  defendant  held  en- 
titled, in  support  of  the  defense  of  suicide,  to 
show  any  acta,  etc.,  evidencing  a  purpose  on 
decedent's  part  to  commit  snidde. — ^Nordan  t. 
State  (Ala.)  406. 

On  a  trial  for  murder,  proof  that  accused  had 
a  concealed  weapon  held  admissible  under  Code 
1896,  8  4856.— Morris  T.  State  (Ala.)  608. 

On  a  trial  for  a  homicide,  certain  evidoice 
held  admissible  on  the  issue  as  to  whether  de- 
cedent or  accused's  father  began  the  difficulty. — 
Morris  v.  State  (Ala.)  608. 

*In  homicide,  evidence  of  a  previous  threat 
made  by  defendant  against  deceased,  althoucii 
not  immediately  connected  with  the  killing.  Is 
admissible. — Franklin  v.  State  (Ala.)  979. 

*In  the  prosecution  of  Willie  Stafford  for 
homicide,  where  evidence  of  threate  by  deceas- 
ed against  defendant  8  days  before  the  diffi- 
culty was  admitted,  other  threata  by  deceased 
against  "one  of  the  BtafiOrda"  15  noatha  be- 


*  Polat  aametated.  See  ^Ualraa. 
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fore  the  encounter  were  Immaterial.— Btaflbrd 

T.  State  (Fla.)  106. 

The  laying'  of  a  foandatton  for  proof  of 
direats  on  a  trial  for  h<nnicicle  is  not  leqnlred, 
where  the  pnrpoee  of  the  eiridence  to  to  rebut 
inference  malloe. — State  v.  Stockett  (La.) 
1000. 

*In  a  proHcution  for  manalaughter,  un- 
communlcated  threats  to  deceased  against  de- 
fendant  held  admiflalble. — Sinclair  t.  State 

(Miss.)  S22. 

A  deckiration  by  a  prosecutor  after  an  alleged 
araault  htli  admissible  to  show  prosecutor's  pur< 
pose  in  seeking  oat  defendant  at  die  time  of  the 
anault.— Shidds  v.  State  (Miss.)  1010. 

In  a  prosecution  for  assault,  evidence  held 
admissible  to  show  the  purpose  of  proaecutor 
In  seeking  out  the  defendant  at  the  time  tlw 
assault  occurred. — Shields  v.  State  (UiM.)  1010. 

I  8.    —  Dylnc  deelaratlona. 

On  a  trial  for  homicide,  a  statement  of  decedent 
held  not  a  dying  declaration. — Sanford  t.  State 
(Ala.)  87a 

*In  a  prosecution  for  bunicide,  statements 
made  by  the  victim  inst  before  she  died,  in  ad- 
dition to  her  dying  declaration  as  to  who  com- 
mitted the  deed,  heid  inadmissible. — ^Walton  r. 
State  (Miss.)  089. 

*In  h(»nicide,  certain  statement  held  admissi- 
ble aa  a  dying  dedaration. — Pryor  v.  State 
(MlSB.)  1032 

I  9.   —  Welskt  mmA  anAoleaoy. 

Bvidence  held  to  support  a  conviction  of 
manslaughter.— Robinson  t.  State  (Fla.)  465. 

1 10.  Brial"  Qmestio—  tox  Jnrr. 

Criminal  negligence  which  will  render  a 
physician  gailty  of  manalanghter  is  largely  a 
matter  of  degree,  Incapable  of  precise  defini- 
tion, and  whether  or  not  It  exists  to  such  an 
extent  aa  to  iuTolre  criminal  UaUlity  is  to 
be  determined  Iqr  the  Juiy.^Hampton  t.  I^te 
(Fla.)  421. 

111.  ^—  ZnstrsetloiLa  in  caneral. 

♦In  a  prosecution  for  murder,  an  inBtmction 
relative  to  the  element  of  premeditation  held 
proper. — Dunn  v.  State  (Ala.)  147. 

*In  a  prosecntlon  for  murder,  an  Instruction 
defining  ^'deUberete"  and  "premeditated"  held 
proper.— Dunn  t.  State  (Ala.)  147. 

Instmction,  on  a  trial  fbr  homicide,  on  proof 
of  motive,  held  properly  refused. — (^iarwue  v. 
State  (Ala.)  220. 

In  a  prosecution  for  homicide,  an  Instruc- 
tion, to  acquit  If  the  means  of  the  killiDg  were 
known  to  the  grand  jury  Jield  not  applicable 
where  the  Indictment  in  two  connts  thereof 
stated  the  Instrument  with  which  the  killing 
was  done.— Smith  t.  State  (AlaO  820. 

A  charge  on  assault  with  intent  to  kill  held 
erroneous  In  omitting  the  element  of  malicious 
Intent  to  take  life.— Letcher  v.  State  (Ala.) 
922. 

In  homicide,  cha^e  on  provoking  difficulty 
held  erroueouB. — Franklin  v.  State  (Ala.)  979. 

I  18.  —  laatrmetloBa  as  to  aelf-defoBaa. 

Requested  instructions  In  self-defense  held 
bad.  In  not  setting  out  the  ingredients  thereof. 
—Peel  T.  StateOJa.)  251. 

In  a  prosecution  for  murder,  Instructions 
relative  to  self-defense,  predicating  defendant's 
right  of  defense  on  fan  being  ^'reasonably" 
without  fault,  held  properly  refused. — Smith 
T.  State  (Ala.)  329. 

*In  a  prosecution  for  murder,  an  Instruction 
keld  pnwarl7  rafnsod  becauae  failing  to  aet 


forth  the  constituents  of  self-defense. — Smith 
V.  State  (Ala.)  320. 

In  a  prosecution  for  murder,  an  instruction 
requiring  the  defendant  in  order  to  avail  him- 
self of  the  right  of  self-defense  to  prove  that 
he  was  free  from  fault  held  erroneous.— Oreen 
V.  State  (AJa.)  862. 

In  a  prosecntlon  for  murder,  instructions 
on  the  subject  of  self-defense  which  ignore 
the  Question  of  defendant's  freedom  from  fault 
in  bringing  on  the  difficulty  are  properly  re- 
fuaed.— Green  v.  SUte  (Ala.)  S62. 

An  Instruction  on  a  trial  for  homicide,  de- 
f ended  on  the  groond  that  the  killing  was  done 
In  defense  of  defendant's  father,  held  erroneous 
because  withdrawing  defendant's  evidence  show- 
ing self-defense.— Morris  v.  State  (Ala.)  608. 

*A  requested  Instruction  by  accused,  on  trial 
for  bmnlcide  defended  <m  toe  ground  of  self- 
defoise,  which  Ignored  the  doctrine  of  retreat, 
was  i»roi>erly  refused. — Morris  v.  State  (Ala.) 

6oa 

In  a  prosecution  for  homicide,  a  request  to 
charge  held  properly  refused  as  obscure  and 
misleading.— Ledbetter  v.  State  (Ala.)  6ia 

In  a  prosecution  for  homicide,  an  instruction 
on  malice  arising  from  the  use  of  a  deadly 
weapon  h»Jd  properly  rinsed. — Ledbetter  v. 

State  (Ala.)  em 

A  request  to  charge  on  reewmahle  doubt  ibeld 
faulty  and  properly  refused. — ^Ledbetter  State 
(Ala.)  618. 

•Where  the  evidence  without  conflict  showed 
that  defendant  was  at  fault  In  bringing  on  the 
difficulty,  and  at  the  time  he  shot  deceased  oonld 
have  safely  retreated,  it  was  not  error  for  the 
court  to  refuse  a  reaueet  to  charge  on  the 
doctrine  of  self-defense.— Oray  State  (Ala.) 
621. 

In  a  prosecntlon  for  homldde,  a  diarge  on 
self-defense  held  bad  for  failure  to  set  out  the 

Ingrediento  of  self-defense. — Banks  v.  State 
(Ala.)  921. 

In  a  prosecution  fbr  mnrder,  InatructltHiB  re- 
lating to  self-defense  by  agressor  held  properly 
refnsed,  as  not  showing  such  withdrawal  as  the 
law  demands.— McCurley  v.  State  (Ala.)  1022. 

*In  a  prosecution  for  homldde.  Instructions 
asked  by  defendant  on  the  subject  of  seif-de- 
feose  held  properly  refused. — Stafford  T.  State 

(Fla.)  106. 

On  a  prosecution  for  murder,  a  requested  in- 
struction on  self-defense  held  properly  modified. 
—Regan  v.  State  (Miss.)  1002. 

On  a  prosecution  for  murder,  a  requested  In- 
stmction held  erroneous,  as  omitting  the  fact 
that  certain  acta  of  deceased  might  have  reason- 
ably induced  a  belief  of  danger  of  death  or 

Seat  bodUr  harm. — Began  t.  State  (Hlas.). 
02. 

I  13.  -»  Inatraotloau      to  gntdo  or 
BFoe  of  otfenae. 

Requested  charges  held  bad,  in  omitting  ele- 
ments necesnary  to  reduce  a  homicide  to  man- 
slaughter.—Peel  V.  State  (Ala.)  251. 

An  instruction  on  a  trial  for  murder  by 
poison  with  respect  to  the  intent  to  take  life 
held  proper. — Nordan  v.  State  (Ala.)  406. 

Evidence  on  a  trial  for  homicide  held  not  to 
require  the  submission  to  the  jury  of  the  issue 
of  manslaughter  in  the  sscond  d^ree. — Morris 
V.  State  (Ala.)  608. 

In  a  prosecntion  for  assault  with  intent  to 
commit  murder,  under  Rev.  St.  1892,  I  2403, 
a  charge  that  if  defendant  unlawfully  attempt- 
ed to  ^oot  W.,  with  intent  to  kill,  hnt  without 
a  premeditated  design  to  do  aoi  b«t  aoch  ■hoo^ 


•  Mst  MUMtatad.  Sm  sylUbM. 


Digitized  by  Google 


1098 


88  80UTHBBN  BUPOBTBB. 


ing  was  onlnently  dangerous  to  W.,  and 
evinced  a  depraTed  miod,  defendant  wonld  be 
giiilt7  of  assault  with  intent  to  commit  mnr- 
der  in  the  second  degree,  held  not  misleading. — 
Jordan  t.  State  (Fla.)  155. 

'Where,  according  to  defendant's  own  testt 
monyt  the  homicide  with  which  he  was  charged 
was  «itlier  a  deliberate  murder  or  was  com- 
mitted in  Belf-defense,  it  was  proper  to  refuse 
a  cluiTge  of  manfllangbter. — ^Hannah  y.  State 
(MiBL)  8S6. 

S  14.  Apmal  mmd  «vror. 

Error,  if  any,  in  refusing  to  charge  that, 
it  the  jury  believed  the  evidence,  they  -  could 
not  find  defendant  guilty  of  murder  In  the 
first  degree,  is  not  cause  for  reversal  where 
defendant  was  found  guilty  of  murder  in  sec- 
ond degree.— Smith  v.  State  (Ala.)  329. 

*The  error  In  refusing  instructions  sjs  to 
murder  on  a  trial  for  homicide  Is  rendered 
harmless  by  a  verdict  for  manslaughter. — Morris 
T.  State  (Ala.)  608. 

*An  error  in  refusing  a  charge  on  a  trial  for 
homicide  held  not  raveraible  on  the  Jury  finding 
accused  guilty  of  manslanghter. — Morris  y. 
State  (Ala.)  608. 

HORSE  RACING. 

See  "Gaming,"  {  2, 


HOSPITALS. 


See  "AaylnmB." 


HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Onrtesy";  "Divorce." 

Action  by  wife  for  assault,  aee  "Assault  and 

Battery,"  {  1. 
Certificate  of  acknowledgment  by  married  wom- 
an, see  "Acknowledgment."  8  !• 
Competencyas  witnesses,  see  "Witnesses."  f  1. 
Bridence  of  damages  in  action  for  injuries  to 

wife,  see  "Damages,*'  8  5. 
Husband  as  party  to  proceedings  to  exclude 

from  municipality  land*  owned  by  wife,  see 

"Municipal  Corporations,"  {  1. 
Prosecution  for  causing  death  of  spouse,  see 

"Hwnlcide."  S  7. 
Bight  of  husband  to  sue  for  injuries  to  goods 

belonging  to  wife,  see  "Carriers,"  |  1. 
Bights  of  survivor,  see  "Descent  and  Distribu* 

tion,"  S  1;  "Executors  and  Administrators," 

S  3;  "Homicide,"  8  8. 
Subjects  of  damages  tor  injuries  to  wife,  see 

"Damages,"  g  1. 
Title  of  wife  as  affected  by  judgment  against 

husband,  see  "Judgment,"  |  6. 
I^nsfer  or  incumbrance  of  homestead  1^,  see 

"Homestead,"'  |  2. 

8  1.   Mutual  vighU,  duties.  Md  lialiUl- 
tles. 

In  an  action  against  a  husband  and  wife  to 
restrain  a  breach  of  contract  made  by  the 
husband  for  himself  and  wife  wltJiout  her 
authority,  the  burden  is  on  complainants  to 
show  ratification. — Sanders  v.  Brown  (Ala.) 
732. 

In  an  action  against  a  husband  and  wife  to 
restrain  a  breach  of  contract  made  by  the  hus- 
band for  himself  and  wife  without  her  authority, 
evidence  held  insufficient  to  slmw  ratification. — 
Sandan  t.  Biowa  (Ala.)  732. 


In  an  action  against  a  husband  and  wife  to 
restrain  a  breach  of  a  contract  executed  by  the 
husband  for  hin^lf  and  wife,  evidence  AWd  in- 
sufficient to  show  the  husband's  authority  to 
bind  hia  wife  by  a  covenant  that  she  would  not 
engage  in  a  certain  business. — Sanders  Brown 
(Ala.)  732. 

In  an  actitm  aninst  a  husband  and  -wito 
to  restrain  a  breach  of  contract  signed  by  the 

hust>and  for  himself  and  wife,  complainants 
have  the  burden  of  showing  that  the  husband 
had  ailthority  to  make  the  agreement. — Sanders 
V.  Brown  (Ala.)  732. 

8  &  ComT«7uoes,  ooatemets,  amd  otkar 
tnuuaetioma  "betwaam  knslimad 
mnA  wife. 

Under  Act  Feb.  28.  1887  (Acts  1886-87,  p. 
80,  Code  1896,  {  2520),  a  voluntary  conveyance 
by  a  husband  to  his  wife  prior  to  the  adoptioD 
of  the  act  held  to  vest  in  her  the  legal  title  as 
between  her  and  her  husband.— Milam  t.  Coley 
(AJaO 

8  8.  Aetlona. 

*A  married  woman,  though  a  minor,  can.  when 
aided  and  assisted  by  her  bustwnd,  sue  for  the 
partition  of  property  in  which  she  is  interested, 
without  being  authorized  so  to  do  by  the  judge, 
on  the  advice  of  a  family  meeting. — ^Tobin  v. 
IToited  States  Safe  Deposit  &  Savings  Bank 
(La.)  33. 

8  4.    OomnnnltT  property. 

Where  a  wife  obtained  judgment  of  separa- 
tion and  sued  for  a  partition  of  the  community 
property,  the  burden  is  on  the  husband  to  ac- 
count for  all  community  property  shown  by  his 
books  to  have  been  in  his  pcoseseion  a  few 
months  before  the  dissolution  of  the  communi- 
ty.—Hill  V.  Hill  (La.)  508. 

Where  a  husband  was  a  merchant,  and  ttiere 
was  a  discrepancy  between  the  inventoried  value 
of  his  stock  at  the  dissolution  of  the  community 
and  the  amount  shown  by  his  books,  he  is 
chargeable  with  the  difference. — ^Hill  v.  Hill 
(La.)  603. 

Where  the  community  property  is  in  posses- 
sion of  the  husband,  he  sbould  account  tor 
revenues  or  be  chai-ged  with  interest  on  the 
wife's  share  from  the  date  of  such  possession 
subsequent  to  filing  of  suit  tor  aeparation. — Hill 
V.  mn  (La.)  503. 

•On  the  dissolution  of  the  community  by  the 
death  of  the  wife,  and  the  sale  of  the  community 
property  to  pay  debts  of  the  community,  a  fami- 
ly meeting  can  be  held  in  the  interest  of  the  mi- 
nors and  the  sale  ratified. — Elizardi  v.  Kellv 
(La.)  851;  In  re  Kelly,  Id. 

The  surviving  father  can  represent  tiie  minors 
and  have  property  of  the  community  sold  to  pay 
the  debts  of  the  oommuniiy. — Elizardi  v.  Kelly 
(La.)  861;  In  re  Kelly,  Id. 

*A  surriving  husband  would  be  left  without 
remedy  if  he  did  not  have  the  right  to  sell  the 
property  of  the  commtmity  dissolved  by  the 
death  oi  the  wife.— Elizardi  v.  Kelly  (La.)  851 ; 
In  re  Kelly,  Id. 

*The  property  of  the  conunonity.  dissolved  by 
the  deam  of  the  wife,  must  be  sold  in  the  suc- 
cession of  the  wife.— EUsardI  v.  Kelly  (La.) 
851 :  In  re  Kelly,  Id. 

i  5.   Saparatlwa  mm&  aepwata  malmta* 

naao«. 

*AIlowing  alimony  unconnected  with  pro- 
ceedings for  divorce  held  not  a  matter  of  right 
but  of  sound  discretion. — Brady  v.  Brady  (Ala.) 
237. 

Alimony  pendente  lite  In  a  suit  for  alimony 
should  not  be  allowed  when  the  wife  is  not 
without  means.— Bradr  v.  Brady  (AlaO  237. 
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*Not  to  exceed  lialf  the  husband't  incomfl 
should  be  allowed  a*  alimony. — ^Brady  t.  Brady 
(Ala.)  287. 

ILLEGITIMATE  CHILDREN. 

See  "Baatards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Gonatitatioiial  Iaw."  |  & 

IMPEACHMENT. 

Of  witneaa,  see  "Witnesses,"  U  4-7. 

IMPRISONMENT. 

Sea  "Bair*;  "False  Invrisuiiiieiit'* 
Habeas  corpus,  see  "Habeas  Ooipiu.** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvemeDts.  see  "Municipal  Corjxjra- 
tions,"  i  5. 

IMPUTED  NEGLIGENCE. 

See  "Nesligence,"  {  2. 

Of  servant,  see  '^Master  and  Servant,"  i  12. 

INCEST. 

Opinion  evidence,  see  "Criminal  Law,"  |  13. 

Under  Or.  Code  1880.  S  4S89,  defining  incest, 
and  CiT.  Code  1896.  |  2837.  providing  that 
"no  man  ^11  marry  the  daughter  ot  his  wife," 
marriage  or  seToal  Interconrse  between  a  man 
and  the  daughter  of  his  deceased  wife  consti- 
tutes the  crime  of  incest,  where  there  is  liv- 
ing issue  of  the  marriage. — Tagert  t.  State 
(Ala.)  293. 

INCOMPETENT  PERSONS, 

Bee  "Insane  Persona.** 

INCORPORATION. 

See  **OoTpoTations,"  1 1. 

INCUMBRANCES. 

On  homwtead,  see  "Homestead."  |  2: 

INDEBTEDNESS. 

Of  fraudulent  grantor,  aee  "Fiandalent  Ooit- 
veyam^"  {  1. 

INDEMNITY. 

See  "Guaranty";  "Principal  and  Surety." 
To  sheriff,  see  "Sheriffs  and  Constables,"  |  L 

INDEPENDENT  CONTRACTORS. 

See  "Blaster  and  Berrant,"  H  B>  12. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

&.ffl(Iavtt  in  prnsecutiou  for  carrying  weapou 
see  "Weapona." 


Harmless  error  In  mltngs  on  obfecttons,  see 

"Criminal  l^w,"  {  43. 
Presentation  in  record  ot  grounda  for  reriew  of 

objections  to,  see  "Criminal  Law,"  |  37. 
Referring  verdict  to  Indictment,  see  "Criminal 

Law,"  S  32. 

Variance  as  ground  for  motion  in  arrest  of 
judgmoit.  see  "Criminal  Law,"  |  38. 

For  partlcxdar  offenaa. 

See  "Arson"  ;  "Burglary,"  1 1 ;  "Embezslement" ; 
"False  Pretenses":  "Forgery":  "Homicide," 
«  5;  "Larceny,"  |  2;  "Bape,^*  |  2:  "Bob- 


i 

Against  liquor  lam,  see  "Intoxicating  Liquors," 
S  5. 

Failure  to  maintain  or  repair  highway,  see 

"Highways."  «  1. 
Fraudulent  diange  of  name,  see  "Names." 
Unlawfully  assuming  to  act  as  insurance  agent, 

see  "Insurance,"  i  1. 
Violation  of  condition  In  pardm,  see  "Pardon." 

I  1.  TimOimm  and  flUas  of  laAlotmnt 
or  presentment. 

Indictment  not  returned  at  a  time  fixed  by  a 
valid  law  for  holding  the  circuit  court  held  void. 
— McDaniel  v.  State  (  Ala.)  918. 

I  S.  Reqnialtas  and- anflolenoy  of  aoen* 
aatlon. 

When  an  indictment  alleges  ttie  means  by 

which  a  homicide  was  committed  in  the  alter- 
native, each  alternative  averment  must  be 
construed  as  a  separate  count. — Smith  v.  State 
(Ala.)  320. 

*Code  1896,  SS  4906.  4911.  expressly  permit 
die  framing  of  indictments  with  alternative 
allegations.— Smith  v.  State  (Ala.)  329. 

*Indictment8  for  attempts  to  commit  a  crime 
mnst  aver  the  intent  and  the  overt  act  consti- 
tuting the  attempt. — Hogan  v.  State  (Fla.)  4(J4. 

•Under  Rev.  St.  1892.  S  2898,  where  the 
omission  of  the  word  "did''  before  the  word 
"engage,"  tn  an  IndlctmMit  for  an  illegal  sale 
of  liquors,  was  plainly  a  clerical  error,  a  judg- 
ment  of  conviction  will  not  be  reversed  be- 
cause of  mch  omisBim. — Cosar  v.  State  (Fla.) 
4T0. 

Where  parties  are  Indicted  under  a  statute 
very  general  in  its  t^ms,  .they  can  obtain  re- 
lief by  requiring  a  bill  of  particulars  of  the 
charge  against  utem. — State  v.  Maloney  (La.) 
539. 

I  3.  Joinder  of  parties,  offenses,  and 
eonnts,  dnpllolty,  and  elootion* 

An  attempt  to  commit  a  felony  should  not  be 
Joined  in  one  count  with  an  attunpt  to  commit 
a  misdemeanor. — Hogan  v.  State  (Fla.)  464. 

I  4.    Motion  to  qnaah  or  dlamlaat  and 
demurrer. 

Under  Code  1896  {  5269,  absence  of  one  of 
the  grand  jurors  when  the  others  were  sworn 
and  the  court  began  its  charge  held  not  ground 
for  quashing  an  indictment — Dunu  v.  State 
(Ala.)  147. 

Neither  Code  1896,  8  4997.  nor  section  6007 
held  to  apply  to  a  defect  in  the  copy  of  the 
venire  served  on  defendant  as  required  by 
section  5273.— Carwile  v.  State  (Ala.)  220. 

The  clerk's  record  of  the  organization  of  the 
grand  jury  held  sufficient,  as  against  a  motion 
to  quash  the  indictment,  notwitlistanding  Code 
1896.  8  934.  pur-  8,  and  section  2641.— Car- 
wile  V.  State  (Ala.)  220. 

'Where  there  was  no  evidence  offered  in  sup- 
port of  a  motion  to  quash  an  indictment  because  * 
the  grand  jury  was  not  properly  drawn,  it  was 
properly  denied.— Horria  v.  State  (Ala.)  608. 
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•Under  Code  18961,  S  5269,  obleetlan  that  a 
crancl  Joiy  was  organized  without  anthoritr  of 
IBW,  and  that  no  direction  was  giveii  by  the 
jndge  of  the  circuit  comt  for  the  issuance  of 
a  venire  therefor,  held  not  ground  for  a  motioD 
to  Quaah.— Bentlejr  t.  State  (Ala.)  649. 

S  5.    IsaneB,  proof,  and  Tariuee. 

Where  one  couDt  of  the  indictment  la  suf- 
ficient, and  Is  supported  by  the  evidence,  the 
Jndgment  miiat  be  referred  to  it — White  T. 
State  (Ala.)  57a 

Defendant  havlnK  draiied  as  a  witness  that 
he  had  ever  changed  his  name,  the  state  held  re- 
lieved, in  a  prosecution  of  defendant  for  chang- 
ing his  name,  from  proving  that  It  was  not 
cbianged  as  provided  by  law. — Morris  v.  State 
(Ala.)  973. 

I  0.   OoaviotiOB  ot  oCmuo  Inolndod  la 

*An  Indictment  held  sufficient  to  justify  a 
conviction  for  manalangbter. — Smith  State 
(Ala.)  329. 

*Thout^  under  an  indictment  for  murder  there 
may  be  a  conviction  of  assault  with  intent,  held 
the  assault  must  be  connected  with  and  form  a 

Krt  of  the  act  charged  in  the  indictment. — 
tcher  T.  State  (Ala.)  922. 

Under  the  indictment  for  murder  and  the  evi- 
dence, held  there  could  be  no  conviction  of  as- 
sault with  intent  to  murder ;  there  being  no  con- 
nection between  the  assault  and  the  murder. — 
Letcher  v.  SUte  (Ala.)  922. 

Undw  an  Indictment  for  aisatilt  with  Intent  to 
commit  murder,  there  may  Ite  a  conviction  of  ag- 
gravated assault — Freeman  v.  State  (Fla.)  786. 

i  7>    Waiver  of  defects  and  objeetioma, 
and  alder  "by  Terdlot. 

*Where  a  defect  in  form  exists  in  an  in- 
formation or  indictment,  and  defendant,  with- 
out noticing  such  defect  pleads  to  the  merits 
and  goes  to  trial,  he  waives  the  defect— Hamp- 
ton r.  State  (Fla.)  421. 

^rtlei  submitting  tiielr  cases  for  trial  on 

testimony  introduced  by  consent  cannot  claim 
that  they  were  not  informed  of  the  nature  and 
character  of  the  accusation  against  them.— 
SUte  T.  Maloney  (La.)  539. 


see 


INDORSEMENT. 

Of  bill  of  ezdiange  or  promlawnr  notSh 
"Bills  and  Notesj*^}  1. 

irlFANTS. 

See  **Guardian  and  Ward";  "Parent  and  Ohna.** 
As  passraiger,  see  "Carriers,"  {  6. 
Contributory  negligence  of,  see  "Negligence,"  iS 
2,  8. 

Injuries  to,  caused  by  explosive  left  In  hl^way, 
see  "Highways,"  B  8. 

Injuries  to,  caused  by  operation  of  street  rail- 
road, see  "Street  Bflllroads,**  |  2. 

Bight  of  Infant  married  woman  to  ane,  see 
'^Husband  and  Wife,*'  I  3. 

Bights  of,  In  homestead,  see  ''Homestead."  S  3. 

I  1.   Propartj  and  eonveranoes. 

Children  who  remain  in  possession  of  land 
for  14  years  after  the  death  of  their  parents 
acquire  title  by  adverse  poasession. — Kille- 
brew  T.  Maul^  (Ala.)  575. 

I  8.  OonivMts. 

In  an  action  for  Injortes  to  a  minor  servant 
a  replication  allegine  disaffirmance  of  an  agree- 
ment incidental  to  plaintiff's  contract  of  employ- 
men^  by  which  plaintiff  agreed  to  comply  with 


eratafai  speelfled  ndeiL  held  not  demnnalile.— 
Alabama  Great  Soatbem  B.  (3a  t.  Bonner 
(Ala.)  619. 

I  3.  Actions. 

'Under  Code  1896,  |  3180,  it  was  error  for 
the  probate  court  in  partition  to  render  a  de- 
cree without  having  a  guardian  ad  litem  ap- 
pointed for  infant  defendants* — ^Edwards  t. 
Edwards  (Ala.)  82. 

The  aathori^  of  the  Judge,  nnder  Civ.  Code, 
art.  1341,  to  convoke  a  family  meeting,  held 
not  conditioned  upon  such  convocation  having 
been  made  at  the  special  instance  and  request 
<tf  the  tutors  and  curators  of  those  minors. — 
Tobin  V.  United  States  Safe  Deposit  A  SaviDCs 
Bank  (La.)  88. 

INFERIOR  COURTS. 

Sea  *H>>artB,"  |  4. 

INFORMATION. 


Criminal  aceoaation, 
formation." 


''Indictment  and  In- 


INHERITANCE. 

See  "Deseoit  and  Dlstrlbntion.** 

INHERITANCE  TAX. 

See  '^Taxation,"  I  7. 

Invalidity  of  tax  law  as  class  leglslatloii.  as* 

"Constitutional  Law,"  S  7. 
Invalidity  of  tax  law  as  retroactive,  see  *X!on- 

stltadonal  Law,"  fi  6. 

INJUNCTION. 

Amendment  as  to  parties  In  Injunction  snit  see 

"Parties."  8  1. 
Appellate  jurisdiction  of  orAet  dissolving,  sea 

^'Appeal  and  Error,"  S  1. 
Election  of  remedy,  see  ''Election  of  Remedies." 
Remand  without  decision  of  appeal  from  pr^ 

liminary  injunction,  see  "Appeal  and  Error," 

S  23. 

Bmdering  final  Judgment  on  appeal,  see  "Ap- 
peal and  Error,"  (23. 

Waivtf  of  objectimis  to  pleading,  see  "Plead- 
ing." 1 10. 

Itestrainlng  parttcuioT  acU  or  proceedings. 

See  "Nuisance,"  9  1. 

Breach  of  contract  of  husband  and  wife,  see 

"Husband  and  Wife,"  |  1. 
Collection  <rf  judgment  Ke  "Judgment,"  I  4. 
Disturbance  or  easement,  see  "Easements,"  %  2l 
Foreclosure  of  mortgage,  see  "Mortgages,"  |  7. 
Interference  with  oyster  bed,  see  "Fish." 
Interference  with  right  to  office,  see  "Officers," 

i  2. 

Issuance  of  corporate  bonds,  see  "Corporations," 
S  5. 

Issuance  of  municipal  bonds,  see  "Mnnldpal 

Corporations,"  8  8. 
Obstruction  of  Street  m  "Municipal  Oorpora- 

tions,"  S  6. 

1  1.   KaivT*  and  sronnds  la  general. 

The  prosecution  of  an  ejectment  suit  will  not 
be  enjoined,  nor  the  deed  nnder  which  plaintiffs 
claim  canceled,  on  the  ground  that  the  deed  and 
the  record  thereof  have  been  fzandnlently  alters 
ed.— l^Bon  T.  Miller  (Ala.)  17a 

I  S.   Snhjeots  of  protection  and  relief. 

'Complainant  held  a  mere  holder  of  an  eqnit- 
able  claim  to  the  property  In  oootiOTeray,  and 
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ther«fon  entitlefl  to  maintain  a  bill  in  chancery 
against  tbe  holder  of  the  le«al  UUe,  who  had 
brought  ^ectment,  for  the_pnrpGBe  of  making 
euch  defense  aTailahla^ — Hndeon  t.  Jackion 

<Ala.)  227. 

A  hill  Id  equity  cannot  he  Invoked  by  one  in 
p(»wes8ion  of  land,  holding  under  a  lual  title 
In  form,  against  another  claiming  and  aaeert- 
Ing  a  legal  title  by  suit  in  ejectment — Hndwn 
T.  JackBon  (Ala.)  227. 

A  bill  to  restraiu  a  threatened  trespass  on 
complainant's  jRvperty  Md  to  state  snffldent 
ground  for  eaoitable  reUet— Witaon  t.  Meyer 
<Ala.)  817. 

Threatened  trespass  will  not  be  enjoined 
without  elements  of  damage  which  cannot  be 
redressed  by  an  action  at  law.— Wilson  v- 
Meyer  (Ala.)  817. 

The  cItII  courts  have  jurisdiction  in  injunc- 
tion proceedings  instituted  to  protect  a  personal 
ri^it.— ItzkoTitch  t.  Whitaker  (La.)  «(9. 

In  a  suit  against  the  inspector  of  police  to  en- 
ipin  the  placing  of  plaintiff's  photograph  in  the 
Bogues'  Gallery,  held,  that,  if  the  facts  were 
as  alleged,  a  perpetual  Injunction  should  be 
issued. — Itzkontch  t.  Whitaker  (La.)  498. 

An  inspector  of  police  is  without  authority  to 
take  photograph  of  a  person  to  be  .placed  in  the 
Bogues'  Oallery  before  his  convicwm,  and  will 
be  enjoined  from  exhibiting  the  photMnaph  In 
the  ao-ealled  gallery. — Bchnlman  t.  Whitaker 
(la.)  787:  In  re  WUtaker.  Id. 

-i  8>  Aottoma  f ov  laJnaettoBS. 

In  an  action  to  restrain  a  breach  of  contract 
alleged  to  be  Joint,  the  evidence  showed  that  one 
of  tbe  parties  was  not  bound.  Hdd  a  fatal 
variance. — Sanders  v.  Brown  (Ala.)  732. 

BiV  to  restrain  breach  of  e<mtract  AeM  not 
•abject  to  demurrer  or  motion  to  dismiss  for 
want  of  equity. — Sanders  t.  Brown  (Ala.) 
732. 

To  authorize  a  decree  restraining  a  breach  of 
contract,  the  contract  must  be  established  by 
clear  and  definite  testimony. — Sanders  t.  Brown 
(Ala.)  782. 

Where  a  strike  hod  been  declared  against 
eomplainonts  by  labor  unions,  in  a  suit  to  re- 
Ntnun   interference   with  the  business,  heUt 

S roper  for  the  chancellor  to  deal  with  each 
efendant  as  an  individual. — Onrphey  &  Mnndy 
T.  Terrell  (Miss.)  477. 

I  4.   Prelimisarr  amA  Imtwloantory  In- 

JunotioAS. 

*The  granting,  continaance,  and  modifica- 
tion of  temporary  restraining  orders  are  large- 
tj  discretionary. — Suwannee  &  S.  P.  B.  Co. 
r.  West  Coast  Hy.  Co.  (Fla.)  638. 

Where  comidaint  is  made  of  injury  to  result, 
by  execution  of  a  judgment  of  expropriation, 
from  the  dissolution  of  an  injunction  prohibit- 
ing trespass  upon  the  property,  the  remedy 
must  be  found  in  the  proceeding  in  which  the 
jndnnettt  has  been  rendered,  or  in  the  court 
having  jorlsdlction  to  regulate  that  proceeding. 
— ^Xavler  Bealty  t.  Irfnuslana  By.  &  NaT.  Co. 
(La.)  6. 

I  8.   Vlolatlim  and  paalshment. 

A  restraining  order  hss  for  its  object  a 
temporary  maintenance  of  the  status  quo,  and 
complainant  in  violating  the  spirit  of  such  an 
order  does  not  commend  himself  to  a  coort  of 
equity.— Suwannee  &  8.  P.  B.  Co.  T.  West 
Gbast  By.  Co.  (Fla.)  638. 


IN  PAIS. 

Bttoppel,  see  "Bstoppel,"  {  2. 


INSANE  PERSONS. 

Evidence  of  Insanity  in  action  on  bill  or  note, 

see  "Bilhi  and  Notes,"  {  2. 
Insani^  as  a  defense  to  criminal  prosecution, 

see  'mmldde."  I  1. 

Where,  pending  an  appeal  from  a  Judgment 
remoTlng  the  enrator  of  an  interdict  the  in- 
terdict dies;  tiie  suit  abates,  and  the  appeal 
must  be  dismissed. — In  ro  lambert  (La.)  W. 

I  S.  Oontraete. 

•Transfer  of  a  note  by  an  insane  payee  is  ab- 
solatety  void.- Walker  v.  Winn  (Ala.)  12. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  corporation,  see  "Oorporatloni,**  |  6L 
Of  fraudalent  grantor,  see  **Frandnlait  Oim- 
Teyatkces,"  |  1. 

INSPECTION. 

As  affecting  liability  of  master  for  Injuries  to 
swvant,  see  "Master  and  Servant,'*  |  6. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  »  5-10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
U  26-80;  "Homicide,''  H  11-18. 

INSURANCE. 

By-laws  of  Insurance  companies  as  impairing 
obligation  of  contracts,  see  "Oonstltaticnial 
Law,"  S  6- 

Equity  jurisdiction  tor  discovery  as  to  agree- 
ment between  applicant  for  insurance  and 
agent  of  insarerj  see  "Egoity,"  {  1. 

LIImIous  publication  by  insurance  agent,  see 
"Libet  and  Slander,"  8  1. 

I  1.  Control  «md  recnlatton  la  KOBoval. 

Code  1896,  i  2619,  relating  to  fire  insurance 
corporations,  held  valid,  and  appUcablo  to  for- 
eign and  domestic  oompanies. — Continental 
Ins.  Co.  T.  I^kes  (Ala.)  2M. 

Laws  1902,  p.  ^,  c.  69,  S  10,  regulating  Insur- 
ance companies,  Aad  to  apply  to  an  association 
writing  a  sick  and  burial  benefit  contract  in 
consideration  of  weekly  assessments. — Fikes  v. 
State  (Miss.)  783. 

Under  Laws  1902,  p.  65,  c.  69,  the  issuance  of 
a  permit  by  the  insurance  commisfiioner  to  an 
association  doing  an  insurance  business  Held  a 
condition  precedent  to  the  exercise  of  any 
powers  by  an  agent,  and  the  sole  proof  of  bis 
authority  to  engage  In  the  insurance  business 
within  the  state.— Fikes  t.  State  (Miss.)  783. 

An  affidavit  charging  defendant  with  unlaw- 
fully assuming  to  act  as  an  insurance  agent  in 
violation  of  Laws  1902,  p.  02,  c  59,  regulating 
insurance  companies,  held  defective  for  failure 
to  specify  the  pardcolar  act  charged. — ^Fikea  v. 
State  (Misa)  783. 

In  a  prosecution  against  an  insurance  agent 
for  violating  Acts  1902,  p.  62,  c.  69,  the  evidence 
of  the  state  insurance  commissioner,  and  a 
certificate  that  the  insurance  company  for  which 
defendant  solicited  insurance  had  not  been 
granted  a  license  to  do  business,  held  cmnpetent 
and  conclusive  on  such  issue. — Filtea  v.  State 
(Misa.)  783. 

I  S.    Tbe  oontraot  la  generaL 

A  stipulation  in  a  fire  policy  insuring  house- 
hold goods  held  not  to  impose  an  obligation 
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on  the  Insnred^— ^Cradera^  Ina.  Co.  t.  Letcher 
(Ala.)  S71. 

S  3.  Premiums,  dvea,  and  aueaimenta. 

In  an  action  on  a  premium  note,  evidence  held 
insafficient  to  Bopport  a  Terdict  finding  that  the 
note  had  been  obtained  b7  frand.— Allen  t. 
Smith  (Ala.)  615. 

I  4*  Caneellation,  surrender,  abandom- 
ment,  or  reseiaalon  of  poUoy* 

A  mortgagee,  to  whom  a  loss  ander  a  policy 
flhoQid  be  paid,  held  not  entitled  to  bind  the 
aaaored  by  a  sairender  of  the  policy. — Conti- 
nental Ins.  Co.  T.  Parkes  (Ala.)  204. 

i  6>  Avoidanoe  of  polley  for  misrepre- 
aentatloi^  frandj  or  breaeb  of 
warranty  or  oonditlon. 

*A  provision  that  a  policy  shall  be  void,  nn- 
less  otherwise  provided  by  indorsement,  If  the 
interest  of  the  insured  be  other  tiian  nncondi- 
tional  and  sole  ownership,  it  valid. — Insurance 
C!o.  of  North  America  t.  Erickson  (Fla.)  495; 
CUtisen's  Ins.  Go.     Same,  Id. 

*Where  assured  before  taking  out  a  policy  of 
Insorance  on  proi>ertj  delivers  a  bond  for  a 
deed  whereby  he  binds  himself  to  convey  the 
property  in  fee  to  such  third  party  on  payment 
of  a  fixed  snm,  the  contract  renders  the  vendor 
no  longer  the  sole  and  unconditional  owner  of 
the  property. — ^Insurance  Co.  of  North  America 
V.  Erickson  (Fla.)  495;  Cltlaen's  Ini.  Co.  t. 
Same,  Id. 

*The  interest  of  a  purchaser  of  property 
which  he  has  un«iualifiedly  agreed  to  buy  and 
which  the  former  owner  has  absolutely  con- 
tracted to  sell  on  fixed  terms  is  sole  and  un- 
conditional ownership. — Insurance  Co.  of  North 
America  t,  Erickson  (Fla.)  tf6;  Cltisen's  Ins. 
Co.  T.  Same.  Id. 

I  6.  Forfeitnre  of  polioy  for  breaoh  of 
promissory  warranty,  ooTonant, 
or  oonditlon  snbseq.iient. 

A  permit  for  other  insnrance  indorsed  on  a 
fire  policy  constrned,  and  held  to  limit  the 
amount  of  insurance  to  the  sum  therein  stated. 
— Home  Ins.  Oo.  v.  Morrow  (Ala.)  687. 

I  7*  Bstoppel,  waiver,  or  aareements 
affeotinK  rlcht  to  avoid  or  for- 
feit polToy. 

•To  bind  an  insurer  by  waiver  of  a  stipiila- 
tton  in  a  fire  policy,  knowledge  of  the  facts 
on  the  part  of  the  insurer  held  required  to  be 
shown. — Traders'  Ins.  Co.  t.  Letcher  (Ala.) 
271. 

*The  knowledge  of  an  agent  of  an  Insurer 
held  not  acquired  while  trnnsncting  the  in- 
Hnrer*B  business,  and  hence  not  knowledge  of 
the  insurer. — Traders'  Ins.  Co.  v.  Letcher  (Ala.) 
271. 

*A  stipulation  in  a  fire  policy  as  to  additional 
Insurance  held  waived.— ^Tradera*  Ins.  Co.  T. 

Letcher  (Ala.)  271. 

I  8.    Hotloe  and  proof  of  loss. 

*Under  a  stipulation  in  a  fire  policy,  the  fact 
that  the  insurer  has  knowledge  of  a  loss  held 
not  to  excuse  the  giving  of  the  required  notice. 
— Continental  Ids.  Co.  v.  Parkes  (Ala.)  204. 

Where  an  insurance  agent  denied  an  insurer's 
liability  for  a  loss,  the  giving  of  notice  and 
proof  of  loss  were  waived. — Continental  Ins. 
Co.  V.  Parkes  (Ala.)  204. 

S  0.   Astlon*  on  polleies. 

*A  plea  in  an  action  on  a  fire  poli<7  Acid  bad 
for  failing  to  set  out  certain  facts. — Clonti- 
nental  Ins.  Co.  t.  Parkes  (Ala.)  204. 

A  plea  in  an  action  on  a  fire  policy  held 
a  plea  of  non  est  factum,  and  bad,  unless 


Bwon  to.— Continental  Ins.  Co.  t.  Parkes  (A1a.> 
204. 

*A  plea  in  an  action  on  a  fire  policy  hrld 
neither  a  denial  nor  a  confession  and  avoid- 
ance of  the  complaint.— Continental  Ins.  Co. 
T.  Parkes  (Ala.)  204. 

A  plea  in  an  action  on  a  fire  policy  A«2d 
bad  toi  failing  to  aver  that  the  insured  was 
bound  to  comply  with  a  stipulation  in  the  policy. 
—Traders'  Ins.  Co.  t.  Letcher  (Ala.)  271. 

A  pleading  in  an  action  on  a  fire  policy  ktU 
to  show  a  waiver  of  a  stipulation  in  the  policy. 
—Traders'  Ins.  Go.  t.  Letcher  (Ala.)  271. 

A  pleading  in  an  action  on  a  fire  policy  htld 
Insufflclent  to  show  a  waiver  of  a  stipulation 
In  the  policy. — Traders'  Ins.  Co.  t.  Letcher 
(Ala.)  271. 

Where  a  life  policy  bad  been  assigned  to 
secure  a  debt  to  claimant's  testator,  the  burden 
was  on  claimant  to  allege  and  prove  an  existing 
dd>t  to  entitle  her  to  recover  tm  woeaeda  of  tho 
policy. — Troy  r.  London  (Ala.)  718. 

It  is  unnecessary  for  the  plaintiEF  in  an  action 
□pon  an  Insurance  policy  to  anticipate  defenses 
and  negative  them  m  bis  declaration,  and,  even 
though  the  plaintiff  should  do  so,  it  does  not 
shift  the  burden  of  proof.~-3upr^e  Lodge  K. 
P.  V.  i^pecomb  (Fla.)  637. 

*In  an  action  upon  a  policy  of  life  insurance, 
where  defendant  claims  that  insured  came  to 
his  death  in  consequence  of  the  violation  by 
him  of  a  criminal  law,  the  burden  of  proving  the 
defensive  matter  is  upon  the  defendant— Su- 
preme Lodge  K.  P.  T.  Upscomb  (Fla.)  637. 

Iawb  Fla.  1893,  p.  101,  c.  417S,  authorising 
the  recovery  of  reasonable  attorney's  fees  against 
life  and  fire  insurance  companies  in  actions  upon 

Solicies  issued  by  them,  is  not  repM.ledreitlier 
irectly  or  impliedly,  by  Laws  Fla.  1896,  p. 
143,  c.  4S80.— Supreme  Lodge  K.  P.  v.  lipe- 
comb  (Fla.)  637. 

Chapter  4173,  page  101,  of  the  Laws  of  Flori- 
da of  1893,  authorising  the  recovery  of  reason- 
able attorney's  fees  sgainst  life  and  fire  insur- 
ance companies  In  actions  upon  policies  Issued 
by  them,  is  constitutional. — Supreme  Lottee  K. 
P.  T.  Lipwwmb  (Fla.)  687. 

1 10.  Mntnal  benefit  Insnranoe. 

*A  by-law  of  an  insurance  socie^,  that  one- 
third  of  the  insurance  only  should  be  paid  in 
case  of  suicide,  hM  not  void  for  ttureasonable- 
ness. — Fraternal  Unirai  of  America  t.  Zdgler 
(Ala.)  761. 

•Under  a  benefit  certificate.  Insured  Add 
subject  to  by-laws  subsequently  enacted  within 
the  charter  powers  of  the  society,  and  which  did 
not  violate  the  law  of  the  state  or  iinpair  the 
obligation  of  his  contract. — Fraternal  Union  of 
America  t.  Zelf^r  (Ala.)  751. 

Under  ■  the  Igr-laws  of  a  benevolent  order 
held  a  member  could  not  devise  to  anotiier 
the  proceeds  of  the  policy  payable  to  his 
"widow  or  othw  hdra." — Tott  T.  Jaekaon 
(Miss.)  420. 

INTENT. 

Olmhial,  see  "Criminal  Law,"  |  1;  "Homi- 
cide," IS  1,  8,  7,  11;  "Indictment  and  Infor- 
madon,''  {  2;   "Larceny,"  (  2. 

Fnudulentt   see   "EVaudulent  Conveyances,"' 

INTERDICTION. 

See  "Insane  Persons." 
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INTEREST. 

Award  of,   on  fdrecloBore  of   mortgage,  Bee 

"Mortgagv,"  I  7. 
Diaqoalifieatioii  as  witneu,  mo  ''WitneweB." 

Eiiect  aa  to  cndlUlfty  of  witoeas,  aee  "Wlt- 
nesBes,"  S  6. 

In  Babject-matter  of  ov  parties  to  litJgatlou  aa 
diaaaaliflcation  of  Jadges,  see  "Jadges/*  S  4. 

In  lutOTod  property,  aee  "Inauranee,"  f  S. 

UaUUtr  of  hnaband  for  hitereat  on  wife'a  In- 
terest in  commanit7  property,  see  "Haaband 
and  Wife,"  8  4- 

On  recovery  tor  wrongful  death  see  "Deatb, ' 
I  1. 

I  1.  Time  and  eompntetlim. 

Where  property  was  adjodicated  to  the  de- 
fendant, a  petition  filed  to  compel  defendant  to 
accept  title,  and  it  promised  to  pay  the  price, 
and  was  In  default  for  nonpayment  of  the  price 
doe  and  exigible  from  the  date  of  the  judgment, 
it  owed  interest  from  that  date,  bat  not  before. 
— Tobin  V.  United  States  Safe  Deposit  &  Sav- 
ingB  Bank  (La.)  88. 

INTERLOCUTORY  INJUNCTION. 

Sea  "Injunction,"  |  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Amffial  and  Error,"  |  2. 
Review  on  appeal  or  writ  o<  error,  see  "Ap- 
peal and  £ri«r,"  St  18-22. 

INTERROGATORIES. 

To  witnesBes,  see  "Depoaitioua." 

INTERSTATE  COMMERCE. 

Regulation,  see  **Conunerc8.** 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Bias  of  witness  in  prosecution  for  violation  of 
liquor  law,  see  "Witnesses."  $  6. 

Gruel  and  unusual  punishment  for  riolatlon  of 
liquor  laws,  see  "Criminal  Law,"  i  44. 

Enactment  of  statutes  In  general,  see  "Stat- 
utes," i  2. 

HamUeBs  error  in  prosecution  for  violation  of 
liquor  law,  see  "Criminal  Law,"  |  43. 

Indictment  or  information  in  general  for  vio- 
lation of  liquor  laws,  see  "Indictment  and  In- 
formation,"^ S  2. 

Interstate  commerce,  aee  "Commerce,"  {  1. 

Mandamus  to  compd  issuance  of  liquor  license, 
see  "Mandamus,^*  I  8. 

Operation  of  dispenaaiy  as  frauchifle,  see 
Franchises." 

Quo  warranto  to  prevent  unlawful  operntion  of 
diopensary,  see  "  Quo  Worrnnto.'' 

TcRtimouf  of  accomplice  purchaning  liquor  on 
Sunday,  aee  "Criminal  Law."  (  14. 

TiUe  of  statute,  see  "Statutes,"  S  6. 

Validity  of  la^  relating  to,  aa  denial  of  pri-vl- 
leges  and  immunities,  see  "Constltouonal 
Law,"  fi  7. 

Wei^t  and  sufficiency  of  evidence  in  general 
in  prosecution  for  offense  against  liquor  lawa, 
■M  *XMmbial  Iaw,"  |  17. 


I  1.    OoBstliniloMUtr  of  moim  and  wdl* 
aaaoes. 

•Act  Msrch  S.  1008  (Loc.  Acta  1908.  p.  187), 
prorlding  fOr  dispensaries  In  Walker  county, 
had  not  invaUd.  la  that  secUon  11  (page  142) 
authorizes  the  people  of  the  county  to  repeal 
existing  laws  on  the  subject  of  intoxicatiog 
liquors  in  conflict  with  the  act — Childers  v. 
Shepherd  (Ala.)  235. 

Act  March  8,  1903  (Loc.  ActB  1903,  p.  137), 
authorizing  incorporated  towns  and  citiee  in 
W.  county  to  establish  and  operate  a  dispens- 
ary, kela  not  in  violation  of  Const,  fi  22. — 
Childers  t.  Shepherd  (Ala.)  285. 

Act  Oct.  1,  lOOS,  p.  to  establish  liquor  dis- 
pensary in  the  town  of  Elba,  and  board  of  com- 
mlasiooers  for  its  management,  held  unconstitu- 
tional.—Lee  V.  State  (Ala.)  720. 

Code,  i  1604,  making  it  a  misdemeanor  to 
act  as  the  agent  of  the  sell^  or  purchaser  in 
an  unlawful  sale  of  Uquor,  keld  not  violative 
of  any  provirion  of  the  stats  Constitution.— 
Hart  T.  State  (Hias.)  628. 

S  2.  Uoeues  u4  taxes* 

The  general  Btatutes  applicable  to  the  la- 
snance  of  a  license  to  sell  intoxicating  llquora 
obtain  in  Mobile  county.— ^tate  t.  '  Wiluams 

(Ala.)  276. 

*The  issuance  of  a  license  to  sell  intoxicat- 
ing liquors  by  a  judge  of  probate  under  the 
general  statutes  is  a  ministerial  duty,  which 
he  may  be  compelled  to  perform  by  mandamus. 
— State  V.  Williams  (Ala.)  276. 

Birmingham  City  Charter  (Acts  1808^,  pp. 
1407,  1418)  a  25,  84.  36,  held  to  authorize  the 
passage  of  an  ordinance  imposing  separate 
license  taxes  on  wholesale  dealers  In  beer  and 
on  wholesale  dealers  in  other  apirituoua,  etc., 
liquors,  not  including  beer. — Gamoiil  T.  Erdrieh 
Bros.  A  Marx  (Ala.)  297. 

*It  la  within  the  police  power  of  a  state  to 
revoke  a  Uquor  license  for  violations  of  the 
liquor  law.— Borck  v.  State  (Ala.)  580. 

*A  liquor  license  Isaued  to  defendant  and  an- 
other wno  were  then  partners  held  to  authorize 
defen<^t  to  sell  liquor  after  he  had  purchased 
the  interest  of  his  partner  in  the  firm. — Lynch  v. 
State  (Ala.)  912. 

i  3.  Bsnlatloiu. 

Act  Feb.  26,  1003  (Acta  1903,  p.  87),  creating 
a  board  of  dispensary  commissioners  to  main- 
tain a  dispensary  in  Abbeville,  held  void  as 
against  public  policy. — Newman  v.  State  (Ala.) 

I  4.  Olfonsssi 

That  a  sale  of  liquor  on  Sunday  was  to  an 
officer  of  the  law,  with  his  consoit,  held  not 
to  justify  the  seller.— Borck  v.  State  (Ala.)  580. 

Though  Uquor  was  purchased  on  Sunday  for 
the  purpose  of  prosecuting  the  seller,  the  seller 
violated  the  statute  against  Sunday  sales.— 
Borck  V.  State  (Ah».)  580. 

"Facts  held  to  show  a  violation  of  Code,  { 
1604,  making  it  a  mlsdemeaQor  to  act  aa 
agent  tor  tlie  purchaser  or  seller  In  an  unlaw- 
ful sale  of  liquor.— Hart  v.  State  (Miss.)  628. 

S  5.   Criminal  ptfoseowtiana. 

In  a  prosecution  for  violating  the  local  option 
law,  the  crime  may  be  proved  by  showing  a 
systematic  course  of  trade  by  defendant  as 
well  as  by  showing  a  single  act — Goode  v. 
State  (Fla.)  461. 

EMdoiee  held  to  sustain  conviction  for  violat- 
^  the  local  option  law. — Goode  t.  State  (Fla.) 
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Elvidence  of  circamstances  connecting  accueed 
with  violation  of  the  local  option  law,  when 
fluch  evidence  tends  to  throw  light  on  the  real 
transaction  held  admiaaible. — Goode  t.  State 
(Fla.)  461. 

LawB  1901,  p.  68,  c.  4930,  S  8,  providing  that 
In  prosecations  for  violating  the  liquor  law  it 
■hall  not  be  Decessary  to  prove  that  def«idant 
had  any  Interest  In  the  money  received  fOr 
liqnor  delivered  by  him,  modifies  the  fwmer 
rale  of  evidence.— Ooode  t.  State  (Fla.)  481. 

An  Information  under  Acts  1901,  p.  00,  c. 
^30,  I  8,  charging  the  carrying  on  tne  bnainesa 
of  a  dealec  in  liquors,  need  not  allege  in  terms 
that  the  llqQOrs  were  Intoxicating. — Caesar  v. 
State  (Fla.)  470. 

Under  Rev.  Code  1882,  S  1489.  the  court  may 
require  one  convicted  for  the  third  time  of  re- 
tailing intoxicants  to  enter  into  a  bond  to  be  of 
food  b^vlor.— Caldwell  v.  State  (Mis&)  896. 

INTOXICATION. 

As  defense  In  criminal  proaecntion,  see  "Crim- 
inal Lav,"  I  2. 

INVENTORY. 

Of  estate  of  decedmt,  see  "Szeeaton  and  Ad- 
minlatraton,"  1  2. 

ISSUES. 

In  dvil  actions,  see  "Pleading,"  (  9. 

In  criminal  prosecntionB,  see  "Indictment  and 

Information,"  |  5. 
Freeeuted  for  review  on  appeal,  ne  "Appeal 

and  Brror,"  f  4. 

JACTITATION. 

See  "Ubel  and  Slander,'*  S  2. 

JOINDER. 

Of  caoBes  of  action,  see  "Action,"  S  2. 
Of  offenses  in  indictment,  eee  'Indictment  and 
Information,"  {  3. 

JOINT  TENANCY. 

Bee  *^enanc7  In  Oommon." 

JUDGES. 

See  "Conrta";  "Jostlces  of  the  Peace." 

Mandamus  to  compel  iasnam-e  of  liquor  Hcense 
by,  see  "Intoxicating  LIqnors,"  |  2. 

Mandamus  to  judge,  see  "Mandamus,"  ffi  2,  3. 

Powers  as  to  convocation  of  family  meeting  for 
trial  of  action  by  or  against  infants,  see  "In- 
fants." i  3. 

I  1.   Appolntmemt,    QnallfleAiloa*  ud 

tenure. 

Acts  1903,  p.  488,  revising  the  election  laws 
of  tiie  state,  held,  in  view  of  Const  1901,  {$ 
153,  158,  Const.  1868,  Acts  1868,  p.  271.  fi  7, 
Const.  1875,  Schedule,  S  3,  Acts  1875-76,  p. 
103,  S  8,  Const.  1901,  Schedule,  fi  8,  and  Const 
1901,  art.  4,  fi  40,  not  to  postpone  the  com- 
mencement of  the  term  of  office  of  a  probate 
Judge,  elected  In  November,  1904,  until  Novem- 
ber 3,  1903,  in  accordance  with  Code  1896,  fifi 
3054.  3354.— Prowell  v.  State  (Ala.)  164. 

*A  circnit  judge,  appointed  under  unconstitu- 
tional Acts  1903.  p.  88,  creating  a  judicial  dr- 
cnit  held  a  de  facto  judge.— walker  v.  State 
(Ahu)  242. 


*A  judgment  rendered  by  a  de  facto  Hrcuit 
judge  when  court  could  be  legally  held  la  vidid. 
—Sellers  t.  Smith  (Ala.)  356. 

I  S.    Speolml  or  «nbstitnte  Jvdces* 

Sections  1,  2.  pp.  236.  287.  Acts  1888,  cre«t- 
lug  the  office  of  supemnmerary  Judge,  nmy  stmd 
by  themMlves,  conceding  that  othw  sections  of 
the  act  are  nncmiatitutionaL— Wbatfey  t.  State 
(Ala.)  1014. 

Under  Acts  1898,  p.  236,  and  Code  1896,  | 
917,  a  aupemumerary  judge  may  fix  and  hold 
an  adjourned  term  of  the  circuit  court — What- 
ley  V.  SUte  (Ala.)  1014. 

S  3.  RiKhts,  powers,  duties,  and  liabil- 
Ities. 

The  word  "stationery"  in  Code  1896.  fi  8384. 
relating  to  allowance  of  expenses  of  probate 
judge,  held  not  to  loclude  postage. — Crook 
V.  Commissioners'  Court  of  Calhoun  Coonty 
(Ala.)  883. 

I  4.    DlsanallfloAtloiL  to  met. 

*Any  interest  the  tendency  of  which  is  to 
create  a  bias  in  the  mind  of  the  trial  judge, 
is  suffident  to  disqualify  the  judge  to  trj  the 
mdt^Bx  parte  Oorawell  (Ala.)  ^ 

*Jndge  hM  dtoquallfled  by  Interest  to  preside 
at  the  trial  of  a  certain  cximinal  proaecation. 
—Ex  parte  ComweU  (AlaO  354. 

JUDGMENT. 

Amendment  as  to  parties  in  suit  to  enjoin  jndg- 

ment  see  "Parties,"  fi  1. 
Appealability  of  void  judgment  we  "Aj^eal 

and  Error,"  fi  2. 
As  part  of  record  on  appeal,  see  "Criminal 

Law,"  fi  37. 
By  de  facto  judge,  see  "Judges,"  fi  1. 
By  de  facto  justice  of  the  peace,  see  "Justices 

of  the  Peace,"  fi  1. 
Correction  on  appeal,  see  "Appeal  and  Error," 

fi  23. 

Decisions  of  courts  In  general,  see  "Courts,"  fi  2. 
Entry  for  purpose  of  review,  see  "Appeal  and 
Error."  fi  2. 

Restraining  execation  of,  see  *7njunction,"  fi  4; 

"Prohibition,"  |  1. 
Review,  see  "Appeal  and  Bcror";  "Crimbial 

Law,''  S  34. 
Sales  under  judgment,  see  "Judicial  Sales." 
Time  from  which  inteiest  Is  to  be  computed  on, 

see  "Interest"  8  1. 

in  actlont  bu  or  agatut  particular  doaws  of 

parUes. 

See  "Carriers,"  fi  2;  "lufanta,"  fi  3. 
Sureties  on  bail  bond,  see  "Bail,"  fi  1. 

In  partUmlar  oMl  actlona  or  prooeedtnQt. 

See  "Attachment"  ifi  2,  4;  "Ejectment"  I  4. 
Decree  In  equity,  see  "Equity,"  fi  7. 

Foreclosure,  see  "Mortgages,"  g  7. 

Jactitation,  see  "Libel  and  Slander,"  fi  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  fi  23. 

To  condemn  land  under  power  of  eminent  do- 
main, see  "Emineut  Domain,"  fi  3. 

To  try  title  to  property  levied  on,  see  "Execu- 
tion," §  2. 

In  criminal  protecutione. 
Bastardy  proceedings,  see  "Bastards,"  fi  1. 
For  offenses  against  liqnor  laws,  see  *'Intoxico^ 
ing  Liquors,"  fi  6. 

fi  1.   Ifatnre  and  essentials  In  seneraL 

*A  judgment  rendered  at  a  time  when  the 
court  was  not  legally  in  session  was  void. — 
McMUUn  V.  City  of  Gadsden  (AlaJ  6Ga 
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i  2.   Om  trUl  of  laamea. 

*Wbere  a  verdict  was  in  favor  of  decenaant.  It 
was  proper  for  the  court  to  render  a  Judsment 
In  his  favor.— W.  F.  Main  &  Co.  v.  Galloway 
(Ala.)  m 

In  a  joint  action  acainat  aeveral  defendants, 
some  of  whom  Buccesafally  plead  limitations, 
dismissal  as  to  all  will  not  be  disturbed. — 
Somers  t.  Florida  Pebble  Pboaphata  Oo.  <Fla.) 
61. 

I  3.   Opealmc  or  neatiBc. 

Where  the  judgment  rendered  la  formal  ana 
sufficient  It  is  not  aet  aside  unless  there  is  an 
adjudication  bj  the  court  to  that  effect — 
Chambers  t.  Biorria  (Ala.)  375. 

I  4.   Eauitable  relief. 

A  surety  held  not  entitled  to  reatrain  the 
collection  of  a  judgment  against  it,  pending 
suit  Igr  the  person  indemnified  against  the  prin- 
cipal.—DampBUbsaktleselBkabetHabil  V.  Unit- 
ed SUtes  Fidelity  &  Guaranty  Co.  (Ala.)  54. 

*In  a  soil  t6  restrain  payment  of  a  certain 
Jndgment  to  assignees  of  the  claim,  certain 
letters  between  the  parties,  the  authenticity 
of  wtJch  was  admitted,  Aetd  admiaaible  to 
show  notice  of  complainant*!  claim. — ^T.  L. 
Murphy  &  Oo.  T.  American  Soda  Fountain  Co. 
(Miss.)  100. 

I  5.    CoUateral  attack. 

'Decrees  of  probate  courts  held  subject  to 
collateral  attaclc,   where  it  afflrmaCively  ap- 

giars  that  the  jurisdictional  facts  did  not  ex- 
t.— Hickey  t.  Stallworth  (AUO  267. 
'Judgment  of  probate  court  setting  aside 
widow's    homestead    exemption,    under  Code 
1806,  H  2070,  2097,  held  not  subject  to  collater- 
al attack.— Jenkins  v.  Clisby  (Ala.)  735. 

I  6.   CoBolwiTeneas  of  adJvdIoatloB. 

The  title  vesting  in  a  wife  under  a  deed  from 
ber  husband  and  oy  operation  of  Act  Feb.  28, 
ISST  (Acts  1886-87,  p.  80,  Code  1896,  |  2520), 
held  unaffected  by  a  decree  rendered  hi  a  salt 
against  her  husband  and  another. — ^Mllam  v. 
Coley  (Ala.)  5U. 

I  7.  Uen. 

Act  Feb.  23,  1899  (Acts  1898-99,  p.  34), 
amending  Code  1896,  S)  1920-1922,  with  ref- 
erence to  certificates  of  Judgments  filed  in  the 
office  of  the  probate  judge,  held  prospective  in 
operation  only. — Greenwood  r.  Trigg,  Dobba  & 
a>.  (Ala.)  361. 

Where  a  certificate  of  a  judgment  filed  prior 
to  the  amendment  of  Code  1^,  M  1920-1922. 
by  Acts  1898-99,  p.  34,  did  not  recite  the  name 
of  the  owner  of  the  judgment,  it  failed  to  create 
a  lien. — Greenwood  t.  Trigg,  Dobbs  &  Go.  (Ala.) 
861 

JUDICIAL  NOTICE. 

In  dTll  actions,  see  "Bridence."  I  1. 
In  criminal  prosecntlons,  see  **<AimInal  Law," 
17. 

JUDICIAL  POWER. 

Bee  "GonstitntlDnal  Law,"  1  8. 

JUDICIAL  SALES. 

Color  of  title  uuder,  see  "Adverse  Possession," 
«  1. 

Efltabllshment  of  trust  in  property  purchased 

at,  see  "Tmsts,"  J  1. 
Of  property  of  decedent  see  "Executors  and 

Administrators,"  C  5. 
On  execution,  see  "Execution,"  |  S. 
Waiver  of  objections  to  pitiading  in  action  to 

restrain,  see  "Pleading,*^  1 10. 


Under  Laws  1896,  p.  129,  c  121,  S  S,  ail 
sales  made  by  the  sheriff  of  Choctaw  county  In 
discharge  of  any  of  his  official  dntlea,  whether 
as  tax  collector  or  as  sherilf,  must  be  made  In 
the  district  wherein  the  lands  are  sitoatadi^ — 
Cramer  t.  Sides  (Miss.)  693. 

JURISDICTION. 

Amount  In  controrersy,  see  ''Appeal  and  Error," 
S  2. 

Effect  of  appearance,  see  "Appearance." 

Enactment  of  statute,  see  ''Statutes,"  §  2. 

Objections  for  purpese  of  review,  see  '  j&ppeal 
and  Error,"  {  4. 

Of  petition  for  stock  law  election,  see  "Ani- 
mals." 

JxtrUdtction  q/'partfeitlaraeMofu  or  proeaetUngt. 

Bee  "Attachment"  f  2;  "Fraudulent  Convey- 
ances," S  3;  "Habeas  Corpus,"  1  2;  "Parti- 
tion," I  1. 

By  or  agaiast  foreign  corporations,  see  "Cor- 
porations," i  8. 
Criminal  prosecntloBS,  see  "Criminal  Law,"  f  8. 
For^reliet  against  jodgmoit  see  **Jadgment," 

Summary  proceedings   against   attorney,  see 

"Attorn^  and  Client"  I  1. 

Jurtsdictton  of  porftculor  wuijjeeu. 
National  batiks,  see  "Banks  and  Banking,"  %  2. 
Bemoval  of  corporate  directors,  aee  "Corpora- 
tions," {  4. 

Sales  of  property  of  decedents'  estates,  see  "Blx- 
ecutora  and  Administrators,"  |  S. 

Special  jxirUdicOon*. 

See  "IBqulty,"  %  1. 

Appellate  jurisdiction,  see  "Appeal  and  Brror," 

8  1;  "Criminal  Law,"  8  34. 
Particular  courts,  see  "Courts.** 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct  we  "Criminal  Law,"  }  81. 
Dlsqaalification  or  misconduct  ground  for  new 

Mai,  see  "New  Trial,"  {  1. 
Harmlesa  error  in  ruling  as  to  competency  of 

jurors,  see  "Appeal  and  Error,"  |  18. 
Instmctions  in  civil  actions,  see  "Trial,"  fl 

5-10. 

Instmctions  In  criminal  prosecutions,  see  "Crim- 
inal Law."  81  2&-29. 

Irregularities  ground  for  new  trial  in  criminal 
prosecutions,  see  "Oriminai  Law,"  |  33. 

Prejudicial  ernw  In  service  of  copy  of  venire^ 
see  "Criminal  Iaw,"  8  43. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
§  4. 

Questions  for  jary  In  criminal  prosecutions,  see 
"Criminal  Law.^'  S  24. 

Service  of  list  of  jurors  in  criminal  prosecn- 
tion,  see  "Criminal  Law,"  1  10. 

Taking  case  or  gnestiou  from  Jniy  at  trial, 
see  "Trial,"  8  4. 

Validity  of  venire  for  second  week  of  ad- 
journed term  <d  court  see  "Courts,"  8  2. 

Verdict  in  dvil  actions,  see  "Trial,"  8  11. 

Verdict  in  criminal  prosecntlonB,  see  "Oriminai 
Law,"  8  82. 

8  1.   Bisht  to  trial  by  Jury. 

Under  Acta  1896-97,  p.  808,  8  H.  and  rule 
4  of  practice  (C:ode  189^  p.  118(5),  demand  for 
a  jury  need  not  be  signed  by  plaintiff  or  his 
counsel. — ^Western  Union  Telegraph  Go.  v.  Mer- 
rill (Ala.)  121. 


8  S. 


of  Jurors  aad  ex- 


Qnalifleations 
emptlons. 

Under  Acts  1884-85,  p.  726,  a  qualified  juror 
of  a  connty  Aeld  a  competent  Jnior  In  any  dl- 
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vision  of  the  circuit  court  of  the  coantr. — Nor- 
dan  T.  State  (Ala.)  406. 

I  3.   8uuiiob1ii«,  AttendABoe,  dlseh«rs*i 
Mad  oompeBaation. 

The  drawioff  of  a  jury  for  the  trial  ,of  an 
indictment  held  not  error.— Carwile  t.  State 
(AU.)  220. 

Neither  Code  1896,  8  4997,  nor  aection  6007. 
held  to  apply  to  a  defect  in  the  copy  of  the 
venire,  aerred  on  defendant  as  required  hy 
section  B273.— Carwile  t.  State  (Ala.)  220. 

Under  Code  1896,  |  2666,  where  there  were 
two  jariaa  In  attendance  on  the  court,  it  was 
error  for  the  court  to  refuse  defendant's  re- 

?[nest  to  examine  the  membenf  of  one  of  the 
nries  as  to  their  interest  and  relationship  to 
the  parties  before  the  service  of  lists  of  a 
atnicK  Jnrr,  demanded  by  defendant — ^Kanaaa 
City  M.  &  B.  R.  Co.  t.  Ferguson  (Ala.)  348. 

Under  Loe.  Acts  1900^1,  p.  2002,  |  10,  the 
court  keU  anthorized  to  direct  that  a  person 
drawn  as  a  jnror  shall  not  be  summoned  when 
he  resides  more  than  two  milee  from  the  coort- 
house. — Sanford  t.  State  (Ala.)  370. 

Code  1896,  H  6019,  5020,  held  to  authorize 
the  court  to  excuse  a  jaror  who  la  sick. — San- 
ford V.  State  (Ala.)  870. 

*PennittlnB  the  sheriff  to  amend  his  return 
so  as  to  apeak  the  truth  with  resitect  to  certain 
veniremen  held  proper. — Calhoun  t.  State  (Ala.) 

378. 

A  juiT  made  up  lin  accordance  with  Code 
1896,  S  6011.  held  properly  a  part  of  the  venire 
for  the  trial  of  one  for  crune. — Nordan  t.  State 
(Ala.)  406. 

*Tbe  sufflciCTcy  of  the  excuse  of  a  Juror  from 
•erring  is  in  the  sound  discretion  of  the  trial 
oonrt.— Nordan  v.  State  (Ala.)  406. 

The  trial  court  did  not  Abuse  its  discretion  in 
excusing  a  juror  from  serving  in  order  to  enable 
him  to  save  his  property  from  destmction. — 
Nordan  v.  State  (Ala.)  4()6. 

Laws  1895,  p.  153,  c.  4386,  |  2,  amending  Laws 
1803,  p.  60,  c  4122,  §  6,  relating  to  the  duty  of 
the  clerk  aa  to  drawing  the  names  of  jurora, 
was  amended  by  Acts  1903.  providing  a  method 
for  drawing  the  names  of  jurors  by  the  judge. 
Held  to  make  no  change  in  the  number  of 
names  for  jurors  to  be  drawn  by  the  clerk. — 
Kinchien  v.  State  (Fla.)  467. 

•Under  B«t.  Code  1892,  t  1408,  It  la  within 
the  discretion  of  the  court  to  deas  a  motion  for 
a  copy  of  the  venire  list  summoned  for  a  capital 
case,  where  no  motion  therefor  Is  made  until 
after  the  drawing  of  the  venire  la  completed. — 
Hannah  v.  State  (Miss.)  855. 

I  4.   Competeney  of  JwrovSt  «kmllMCU* 
aMd  obJeotloBB. 

*A  motion  to  quash  a  special  venire,  not 
made  until  after  the  jury  had  beeu  accepted 
by  the  state  and  defendant,  was  too  late. — 
I>unn  V.  State  (Ala.)  147. 

Grounds  of  motion  to  quaah  Teidre  held 
Insufficient  as  stating  mere  eondnaions. — ^Peel 
T.  SUte  (Ala.)  261. 

It  is  no  ground  for  qoaahing  a  ipecial  venire 
for  an  adjourned  term  that  some  of  the  jni^ 
ors  served  at  the  regular  term. — Peel  t.  State 

(Ala.)  261. 

Under  Code  1896,  H  6010,  S018,  a  juror  held 
proi)erly  excused  for  caoee. — Sanford  v.  State 
(Ala.)  370. 

*  Under  C6de.  {  9018,  held  that  it  is  ground 
for  challenge  that  in  a  capital  or  penitentiary 


case  a  venireman  thinks  a  conviction  shoold  not 
be  had  on  circumstantial  evidence,  whether  or 
not  the  case  will  depend  on  circumstantial  tri- 
dence. — Calhoun  t.  Sute  (Ala.)  37& 

Where  there  was  no  evidence  offered  In  »ut>- 
port  of  a  motion  to  aoaah  a  venire  becauae  tha 
jury  waa  not  properly  drawn,  Uie  motion  was 
properly  denied.— -Morris  v.  State  (Ala.)  006. 

*A  juror  who  states  that  he  has  expressed  an 
opinion  aa  to  jBuilt  or  innocence  of  defendant, 
but  that  he  will  try  the  case  on  the  evidence, 
held  not  subject  to  challenge  for  canse. — Fniida^ 
bork  V.  State  (Ala.)  672. 

•Under  the  express  provisions  of  Code  1896. 
§  5018,  it  is  a  good  cause  of  challenge  by  the 
state  in  prosecutions  for  offenses  pnnisnable 
by  imprlaooment  In  the  penitential  that  a 
juror  thinks  that  a  conviction  should  not  be 
had  on  circumstantial  evidence. — ^Whatlv  t> 
State  (Ala.)  1014. 

JUSTICES  OF  THE  PEACE. 

OHminal  JurisdietloB  of.  see  "Grlndnal  Iaw.** 

8  3. 

Jurisdiction  of  bastardy  proceedingi,  see  "Bas- 
tards," 8  1. 

Preliminary  afOdavit  in  prosecution  In  justice 
court,  see  "Criminal  Law,"  S  &• 

Title  of  statute,  see  "Statutes,*^  S  5. 

I  1.  Appalntaumtt    qnaUflomtivst  sad 

•A  Judgment  rendered  by  a  de  facto  justice 
of  the  peace  is  valid. — Stephens  v.  Davis  (Ala.) 
831. 

•AJustice  heU,  under  Cbde  1896,  K  2658,  9055. 
and  Laws  1903,  pp.  449,  450,  H  24,  27,  to  have 
been  at  the  time  he  rendered  a  judgment  nt 
least  a  de  facto  officer.:— Stq^bena  t.  Davis 
(Ala.)  881. 

JUSTIFICATION. 

For  assault,  see  "Aasaolt  and  Battaqr*"  S  1* 
Of  homicide  see  "Homicide."  I  4. 

KNOWLEDGE. 

As  affecting  waiver  of  conditions  of  poU<7,  see 
"Insurance,"  Sf  7,  8. 

By  master  of  incompetency  of  servant,  see 
"Master  and  Servant,"  S8  6.  8,  9. 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actions,"  (  2. 

Of  loss  insured  against  as  affecting  require- 
ment of  policy  for  notice,  sea  "Insurance," 
I  8. 

Of  truth  of  matters  stated  in  Terificatloa  to 
bill  in  eqnitT,  aee  "Equity,"  1  8. 

LABOR  UNIONS. 

Judicial  notice  of  rules  of,  see  "Evidence,"  I  1. 

Bestraining  interference  with  business  by,  see 
"Injunction,"  i  3. 

Servant's  membersliip  in  as  affecting  liability 
of  master  for  injunes,  see  "Master  and  Serv- 
ant," f  6. 

LACHES. 

Effect  as  bar  to  action  to  set  aside  oltra  vlrea 
transfer  of  corporate  sto<^  aee  "Corpora- 
tions," S  5. 

In  seeking  to  redeem  from  mortgage,  see  "Mort- 
gages," S  8. 

In  suing  for  accounting  1^  tmste^  see  "Xrasti^" 

8  2. 


*  Point  MMOtated.  See  syllabss. 
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LANDLORD  AND  TENANT. 

Ai  parties  in  ejectment,  see  "Ejectment,"  I  2. 

Best  and  aeewidaxT  evideace  as  to  transfer  of 
lease,  see  "Srldence,"  fi  4. 

Groiv^s  lien,  see  "AgricnltOTe.'* 

Oross-examination  of  witoesees  in  action  be- 
tween, see  "Witnesses,"  }  3. 

Damages  on  ejectment  from  leased  premises, 
see  "BJectment^**  |  6. 

Mtnint  leaaet,  tee  *^iiie8   and  Minerals," 

Pleading  damages  In  action  against  landlord 
for  trespass,  see  "Damages,"  8  4. 

Pleading  in  general  in  action  against  landlord, 
see  'Tleadmg,"  S  1. 

Priority  of  mortgage  lien  on  crops,  see  "Chattel 
Mortgages,"  f  1. 

Bigiits  of  parties  to  mortgage  as  to  reDta,  see 

^^Mortgages,"  I  8. 

Trespass  bj  landlord,  we  rFrwpaas,"  ||  1,  2. 

I  1.  OreatloB  a^d  ezUteaoe  of  the  re- 
latlosk. 

The  relation  of  lan^ord  and  tenant  heJd  not 
created  by  an  agreement  by  mortgagor  and 
mortgagee  for  occupatioa  by  the  former,  he  to 
pay  a  certain  anunint  a  yea^  termed  "rent,"  to 
be  applied  on  the  debt — Sadler  t.  jetterson 
(AlaJ  380. 

I  S.   ImsM  mmA  mtpntmamtm  Im  CMMvaL 

A  demise  does  not  necessarily  import  a 
sealed  instrument,  bnt  may  properly  inclode 
a  parol  lease. — Snedecor  t.  Pope  (Ala.)  818. 

i  3.    Itandlord's  title  and  reTwrsion. 

*The  rule  against  denial  of  a  landlord's  title 
by  the  tenant  held  to  apply  only  to  the  title  at 
inception  of  the  tenancy. — Sadler  t.  Jefferson 
(Ala.)  380. 

*A  tenant  is  estopped  to  deny  the  landlord's 
title.— McWhorter  t.  Stein  (Ala.)  617. 

*A  tenant  conid  not  convey  by  mortgage  any 
Interest  In  the  leased  land  not  afEectfn  by  Us 
Mtt^ipel   to   deny  the   landlord's  tltie.— ^c- 

Whorter  v.  Stein  (Ala.)  617. 

{  4.   Bent  and  advaneea. 

Where  a  landlord,  though  entitled  to  a  Hen 
under  Code  1896,  S  2717,  sued  in  assnmpait, 
and  issned  execution,  no  lien  attached  until 
after  a  levy. — ^Howard  t.  Deens  (Ala.)  346. 

Under  Code  1896,  S  2703.  landlord  has  a  lion 
for  blacksmith  tools  furnished  by  him  to  the 
tenant — Holladay  t.  Rutledge  <Ala.)  618. 

In  a  prosecution  of  a  tenant  for  wrongful  re- 
moval of  property,  a  request  to  charge  that 
defendant  could  not  be  guilty  unless  the  land- 
lord notified  him  not  to  move  the  property 
held  property  refused. — ^Wilson  v.  State  (Ala.) 
776. 

Snrrmder  of  a  tenant's  note  and  rental  coo* 
tract  by  the  landlord  to  the  tenant  held  not  an 
eztingnishment  oi  the  landlord's  lien  as  a  matter 
ot  law^Wilson  V.  State  (Ala.)  776. 

It  is  not  necessary  that  a  rmt  contract  for  a 
year  in  order  togive  the  landlord  a  lien  shonld 
b»  In -wTiting^WUson  v.  State  (Ala.)  7761 

LAPSE. 

Of  l«aqr,  aw  '^Uls,"  |  8. 

LARCENY. 

See  "TDmbeMlement";  "False  Pretenses":  "Tte- 

celvlng  Stolen  Oooda";  "Bobbery." 
Bail  in  prosecution  for,  see  ''Bail,"  (  1. 
Trial  ia  general,  see  "Criminal  law,"  S  19. 


S  1.  OffoHsas  aad  MspmulMlUy  tkave- 

for. 

*Cmde  turpentine,  run  into  boxes  cut  into  the 
tree,  held  the  subject  of  larceny. — Dickens  t> 
State  (Ala.)  14. 

S  It,    Proaeoutlom  sjtd  piuilsliiiiesit» 

*In  prosecution  for  larceny,  qnestioiM  of 
felonfooa  intent  and  honest  mistue  Md  tot 
the  jury.— Dickens  t.  State  (Ala.)  14. 

*An  Indictment  for  grand  larceny  held  to 
suffldentiy  describe  the  ^xverty.— Knight  t. 
State  (Ala.)  592.  i^-*™-* 

In  a  prosecution  for  grand  larceny,  evidence 
held  insufficient  to  show  that  the  property  taken 
was  of  such  value  as  to  constitute  the  offense. — 
Francis  v.  Sute  (Miss.)  887. 

*On  a  proaecntion  for  grand  larceny,  the  arl- 
dence  most  show  that  the  property  taken  was  of 
value  sufficient  to  constitute  audi  oflensa^ 
Francis  r.  Sute  (Miss.)  897. 

UW  OF  THE  CASE. 

DedsUm  on  appeal,  see  "Appeal  and  Error," 
H  18-22. 

UW  OF  THE  ROAD. 

See  "Highways,"  S  8. 

LEADING  QUESTIONS. 

Beview  of  discretion  of  court,  ^^mlnal 
I4W/'  S  41. 

LEASES. 

See  "Landlord  and  Tenu^** 


Sea  "WlUa.** 


LEGACIES: 


LEGACY  TAX. 


See  "Taxation,"  |  7. 

LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  |  8;  "Municipal  Oor- 
poratiMis,"  {  8. 

LEGISLATURE. 

Powers  as  to  levy  of  license  tax,  see  "Uceuses,** 
S  1* 

LEVY. 

Of  execution  as  condition  precedent  to  attadi- 
ing  of  landlord's  lieu,  see  "Landlord  and 
Tenant,"  |  4. 

UBEL  AND  SLANDER. 


I  1.  Vovda  ami  mmtm  a«lloMbl«»  ami 
UnMU^  tliaref  or. 

*A  card  published  by  defendant  insurance 
agency  recltmg  payment  in  cash  of  a  fire  loss. 
In  ctmtrast  to  a  settiement  of  the  loss  by  plain- 
tilTs  agency,  not  libelous.— P.  L.  Hennessey 
&  Bro.  T.  lenders'  Ins.  Go.  (Miss.)  692. 

I  S.   Slander  of  propartr  or  tlUo. 

In  a  snit  for  slander  of  titie,  mere  possession 
by  the  plaintiff  will  suffice,  as  against  oue  de- 
fendant disclaiming  titie  and  another  defend- 
ant setting  up  a  tax  titia  absolately  naSL — 

Fosey  v.  Ducros  (LaO  26L 


'Point  annotated.  See  syllalnw. 
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WbMe  plalntia  In  a  jactitation  salt  fails  to 
dlBcloRe  a  color  ol  title,  he  la  not  entitled  to  a 
JndgmeDt,  though  defendant,  setting  ap  title  in 
himself,  fails  to  establish  It— Poser  Dvcnw 

(La.)  26. 

In  s  jactitation  suit,  the  Judgment  shoald  not 
go  beyond  the  prayer  of  the  petition  with  ref- 
erence to  other  propertr,  where  the  posidble 
effect  will  be  to  la;  a  foundation  for,  build  up, 
or  strengthen  a  title  as  against  the  pabUc^ — 
Poster      Ducros  (LaJ  26. 

LICENSES. 

Act  imposing  lleeue  tax  on  emigration  agent 
as  denial  of  doe  process  of  law,  see  "CtonsUto- 
tional  Law,"  |  ft 

Act  imposing  license  tax  on  emigration  agent 
as  deuial  of  equal  protection  of  law,  see  "Con- 
stitntional  Law,"  §  8. 

For  sale  of  intoxicating  liquors,  see  "Intoxl- 
cating  Liquors,"  |  2. 

To  transact  business  of  Jnsuranosi  see  "Insur- 
ance," }  1. 

I  1.  For  ooenpatloiu  and  pvivUeces. 

Acts  1903,  p.  344.  imposing  a  tax  on  emi- 
gration agent^  he^d  not  to  apphr  to  a  person 
IiTing  near  the  border  line  of  me  state  em- 
ploying laborers  for  eerrice  In  his  business  be- 
zond  &e  state.— Kendrick  t.  State  (Ala.)  203. 

Acts  1903,  p.  844,  held  not  in  conflict  with 
Const,  i  31,  providing  that  emigration  shall 
not  be  prohibited.— Keudriclr  t.  State  (Ala.) 
203. 

It  Is  competent  for  the  L^lslature  to  proTlde 
for  reTenue  by  s^jMurate  acta. — Kendrick  t. 

State  (A1&)  aas. 

The  state  held  authorized  to  divide  voca- 
tions into  classes  for  the  levy  of  occupation 
taxes.- Kendrick  V.  State  (Ala.)  203. 

The  license  tax  imposed  by  Acts  1908,  p. 
844,  Imposing  a  license  tax  on  emigration 
agents  held  not  so  excessive  or  unreasonable 
as  to  render  the  act  Invalid.— Kendrick  t. 
State  (Ala.)  203. 

That  an  act  Imposing  an  occupation  tax  calls 
tiie  receipt  evidencing  a  payment  thereof  a 
Ueense  does  not  render  It  any  the  less  a  tax  on 
the  occupation  for  revenue. — Kendrick  v.  State 
(Ala.)  203. 

When  a  license  to  do  a  general  business  has 
been  exacted,  another  license  cannot  be  ex- 
acted for  the  doing  of  a  particular  act  con- 
stituting an  Integral  part  of  such  general  busi- 
ness.—GambUl  T.  Brdrlch  Bros,  ft  Uarx  (Ala.) 
297. 

*An  ordinance  Imposing  a  license  tax  of  $400 
on  mercbantB  Issuine  trading  stamps  held  not 
shown  to  be  Invalid  because  unreasonable.- 
Gamble  r.  Gity  (Touncil  of  Montgomoy  (AlaJ 

353. 

*Acts  1894-95,  p.  635,  §  10,  held  to  authorise 
a  citr  to  impose  a  license  tax  of  $400  on 
merchanta  issuing  trading  stamps^ — Gamble  t. 
City  Council  of  Montgomery  (AUu)  853. 

*Where  an  occupation  tax  imposed  by  a 
is  not  oppressive,  or  in  conflict  with  the  Con- 
stitution, the  courts  will  uphold  it,  unless  In  Its 
operation  it  discriminates  against  one  and  in 
favor  of  another  of  the  same  class. — Gamble 
T.  Ci^  GoancU  of  Montgomery  (Ala.)  803. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," S  1. 

Instructions  in  general  In  action  to  enforce,  see 
•Trial,"  17. 


•F«lmt  BMMtatad.  *«e  sjrlUbu. 


Sobrogation  to  righta  of  Hen  holder,  see  "^ab- 

rogatlon." 

JUtm  aetutnd  by  particular  rsmaAes  or  pr»> 
eeedinffsw 

See  "Judgment,"  S  7. 

Parttctdar  cUusat  of  Uena, 
See  "Mechanics'  Lieus." 
Agricultural  liens,  see  "Agriculture.'* 
lAborer^  liens*  see  "Master  and  Servant,**  I  2. 
Landlord's  Hen  for  rent,  see  "Landlord  and 

Tenant,"  $  4. 
Mortgage,  see  "Chattel  Mortgages,"  1 1;  "Mort- 

SiMiucipal  tax  liens,  see  "Mnnldpal  Corpora- 
tions.'n  a 

Under  contract  for  conditional  sale  of  goods,  see 

"Sales,"  I  8. 
Vendor's  ben  on  lands  sold,  see  "Tendor  and 

Pundutser.^  1  2. 

LIFE  ESTATES. 

See  "Curtesy";  "Remainders." 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possesslui.'* 

Judgment  of  dismissal  as  to  all  defendanta  In 
Joint  action  after  successful  plea  of  limita- 
tions by  some,  see  "Judgment,"  }  2, 

Particular  actlonM  or  proceeMrmt. 
See  "Appeal  and  Bnor,"  1 6. 
Against  claimant  nnder  tax  title,  see  **Taxa- 

tion,'.'  S  6. 

By  or  against  ranalnderman,  see  "Bemalndera." 
To  abate  nnisanoe,  see  "Nnlswice,''  1  1. 

I  1.  StAtmtM  of  limltotloau 

An  action  for  damases  to  a  lower  riparian 
proprietor  from  the  pollution  of  a  water  coarse 
neld  within  the  limitation  of  one  year,  provided 
by  (3ode  1896,  I  2S01,  sobd.  8,  so  that  pUintiff 
was  <uily  to  recover  damages  accruing  within  a 
year.— TatwUer  Ooal,  Coke  ft  Iron  Go.  t.  Nich- 
oU  (Ala.)  762. 

An  instrument,  signed  "The  P.  Co..  by  F., 
President,"  with  the  corporate  seal  attached, 
held  the  bond  of  the  company,  but  not  neces- 
sarily a  sealed  instrument  as  to  the  stockhold- 
ers, who  signed  their  names  on  tlw  back  before 
delivery. — Somers  t.  Florida  PebUe  INionAate 
Go.  (Fla.)  61. 

Cause  of  action  for  trespass  under  claim  of 
right  held  one  ex  delicto,  so  that  certain  of  de- 
fendant's acts  were  prescribed  by  the  prescrip- 
tion of  one  year. — Gilmore  v.  Bchen<&  (La.) 
40. 

I       Oovpntotion  of  perioA  of  limita- 
tion. 

Under  Rev.  Code  1892,  S  2763.  limitation  be- 
gins to  run  in  ease  of  a  trust  not  cognisable 
by  the  conrta  of  common  lav  when  knowledge 
of  the  repudiation  ct  the  trust  Is  broo^t  homp 
to  the  cestui  quo  trust, — Stanton  t.  Helm 
(Miss.)  467. 

*In  case  of  an  express  trust,  limitations  do 
not  run  so  long  as  the  trust  relation  is  acknowl- 
edged or  the  trust  agreement  sulnists. — Stantw 
V.  Helm  (Miss.)  457. 

Certain  acta  of  trustee  htid  to  Indicate  a 
repudiation  of  the  trust  and  to  set  limitations 
in  motion  against  the  enforcement  of  the 
—Stanton  v.  Helm  (MIm^  46T. 
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1  3.   Pleadlnc,  erldenee,  trial,  and  re- 
Tlew. 

In  an  action  for  the  pollution  of  a  water 
course,  it  was  error  for  the  court  to  refuse  to 
charre  that  plaintiff  could  not  recover  dama^ 
to  him  or  to  nis  land  for  more  than  a  year  prior 
to  the  brlngine  of  suit— Tntwiler  Goal,  Coke  & 
Inra  Ga  t7ai3io1*  (Ala.)  762. 

*An  allegation  in  a  bill  held  enfflcient  aa  to 
the  nonresidence  of  defendant  to  bring  a  case 
within  Code  i^6,t  2806,  in  relation  to  limlta- 
tkniB.— WiUiB  T.RIca  (AlaO  901. 

LIMITATION  OF  LIABILITY. 

Of  curler,  see  ''Garrien,"  H  1*  < 

LIQUOR  SELLING. 

Bee  *^ntDKlcatliig  Uquon." 

LIS  PENDENS. 

FendencT  of  action  by  indemnitee  &■  ground  for 
restraining  coUectloD  of  judgment  against 
■orety,  see  "Judgment,"  {  4. 

The  pendency  of  certain  suit  In  chancery,  in 
which  no  Hen  was  sought  to  be  enforced  against 
land,  held  not  a  lis  pendens,  such  as  to  affect 
title  to  land  sold  on  execution  under  the  decree. 
— oragne  t.  Doe  ex  -dem.  Moragne  (Ala.)  181. 

LIVE  STOCK. 

See  "Animals." 

Carriage  of,  see  "Carriers,"  |  4. 
Injoriea  from  operation  of  railroads^ 
roadi."  H  &  m 


"Bail- 


LOAN  COMPANIES. 

See  "Building  and  Loan  Asaodationi.* 


LOANS. 


See  "Bailment," 


LOCAL  LAWS. 

See  ^'Statntes,"  H  2,  8.  9. 
Belatinff  to  etoek  law  elecUoni,  aee  "Animab." 


'Intoxicating 


LOCAL  OPTION. 

Traffic  In  intoxicating  Ilqaors,  see 
Liquor^"  |  6. 

LOCATION. 

Of  railroad^  aee  "Bailroads,"  S  & 


LOGS  AND  LOGGING. 

Bqnttable  defenses  in  action  for  breach  of  lum- 
ber contract,  see  "Action,"  |  1. 

Kelevancy  of  evidence  ss  to  dellverj  of  l<^ 
see  "Evidence,"  §  S. 

Unlawfully  catting  tree,  eee  "Tieepw,"  |  2. 

LUNATICS. 

See  "Ineane  Fereone." 


MACHINERY. 

Liability  of  employer  for  defects,  ne  "Master 

and  Servant,"  |  9. 
Production  and  nee  of  electridty,  aee  "SSet^ 

tricity." 


MALICE. 


3,  7. 


Ae  dement  of  crime,  eee  "Homicide,' 
11, 12. 

Best  and  secondary  evidence  o^  ne  "Brldeno^** 
i  ^ 

MALICIOUS  PROSECUTION. 

See  **Fe]Be  ImpHsonment.** 

MALICIOUS  TRESPASS. 

See  "Treqpaan*'*  |  8. 

MANDAMUS. 

Dismissal  of  appeal,  see  "Appeal  and  Error,** 

Finality  of  order  quashing  writ,  see  "Appeal 

and  Elrror,"  {  2. 
Harmless  error,  see  "Appeal  and  Error,"  8  20. 
To  compel  iseuance  of  liquor  license,  see  "In- 
toxicating Liquiars,"  |  2. 

i  1>  Nature  and  c*ouda  in.  ceneraL 

A  pettti<m  for  mandamus  to  compel  a  clerk  to 
deliver  to  petitioner  the  testimony  of  witnesaes 
taken  at  a  preliminary  examination  in  certain 
criminal  cases  held  properly  denied. — Gr^  v. 
Lindsey  (Ala.)  927. 

*Where  another  adequate  legal  remedy  la 
provided  by  law,  tne  court  will  not  grant  man- 
damus.— State  V.  Richards  (Fla.)  152. 

Man  dam  UB  will  not  issue  where  sulwtantial 
ri^ts  of  parties  not  before  the  court  are  in- 
Tolred. — State  t.  Richards  (Fla.)  162. 

i  X.   Snbjeota  and  purposes  of  rellot. 

Though  the  case  is  before  the  Supreme  Court 
on  sppeal,  which  will  not  lie  because  the  de- 
cree is  not  final,  held,  that  a  rule  nisi  will  be 
issued  to  the  diancellor  to  show  cause  why 
mandamus  shall  not  issue  to  vacate  the  de- 
cree.—Brady  V.  Brady  (Ala.)  287. 

Mandamus  will  not  lie  to  compel  a  tax  ae- 
sehsor  to  place  lands  on  the  tax  rolls,  where 
they  have  been  previously  sold  to  the  state  for 
nonpayment  of  taxes,  and  are  not  included  In 
the  list  of  lands  certified  by  the  Comptroller. — 
State  T.  Bichards  (Fla.)  152. 

*A  writ  of  mandamus  may  Issue  to  enforce 
the  performance  of  a  legal  duty  of  a  ministerial 
officer.— State  v.  Richards  (Fla.)  152. 

Under  Const.  1898,  arts.  316-318,  where 
city  bonds  issued  under  Acts  1890,  p.  144, 
No.  110,  and  the  amendment  to  the  Osnstitution 
adopted  at  the  general  election  in  1892,  have 
been  disposed  of  by  the  Board  of  Liquidation, 
mandamus  will  not  lie  to  compel  the  Issuing 
and  sale  of  additional  bonds  to  pay  belated 
school  certificates  Issued  by  the  city  council 
after  the  exhaustion  of  the  bond  issue. — State 
ex  rel.  Wilder  t.  Board  of  Liquidation  of  City 
Debt  (La.)  448. 

The  payment  of  school  certificates,  issued 
by  the  city  council  of  New  (Orleans,  out  of  the 

Proceeds  of  the  bond  issue  authorized  by  Acts 
890,  p.  144,  No.  110,  was  subject  to  the 

?irior  vested  rights  of  creditors  of  the  city,  and, 
f  the  fund  was  insnfflcient  to  pay  botli,  the 
remedy  of  the  certificate  holders  is  legtsla- 
tive  and  not  judicial.— Stete  «x  reL  Wider 
*  Volat  MMtated.  See  sjUftlma. 
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T.  Board  of  liiqQidation  of  City  Debt  (La.) 
448. 

*Under  Code  Prac.  arts.  841,  843,  the  question 
whether  a  peremptoir  mandate  shall  be  iBBaed 
because  respondent  has  failed  to  &Ie  an;  answer 
is  a  judicial  one,  and  cannot  be  controlled  by 
mandkmuB. — State  ex  rel.  Journee  v.  Board  of 
Com 're  (Ia.)  8^;  In  re  Joomee,  Id. 

i  8.    Jnrisdlotloa,  vroeaadlBCB,  and  n- 

A  i>etition  for  mandamas  to  compel  countr 
commi<iaioDers  to  order  an  election  in  an  en- 
tire rreoinct  to  repeal  a  stock  law  held  bad, 
where  the  stock  district  is  only  part  of  the 
precinct. — State  t.  Lovejoy  (Ala.)  126. 

Petition  for  mandamus  to  compel  county 
commissioners  to  order  an  election  to  repeal 
"existing  stock  law  or  stock  laws"  held  bad. 
— State  T.  LoTcjoy  (Ala.)  126. 

Under  Code  1896,  {  4074.  an  alleged  owner  of 
lands  sold  for  taxes  held  not  a  necessary  party 
to  a  proceeding  in  mandamus  by  the  purchaser 
at  a  Ulx  sale  to  compel  the  issuaaoe  by  the  judge 
^^robate  of  a  tax  deed. — ^Boach  t.  State  (Ala.) 

*The  probate  jadge  la  properly  taxable  with 
costs  of  mandamus  proceealnga  brought  to 
compel  him  to  issoe  a  liquor  license  which  he 
wrongfully  refused  on  application. — Hudgins 
V.  State  (Ala.)  717. 

*I&  mandamus,  to  make  out  a  dear  prima 
facie  case  in  favor  of  relator,  the  writ  ahonld 
allege  all  the  essential  facts  showing  the  duty 
of  toe  respondent  to  perform  the  acts  demand- 
ed, and  the  facts  entitling  the  relator  to  invoke 
the  aid  of  the  court— State  t.  Richards  (Fla.) 
152. 

*In  mandamus,  the  altemative  writ  takes  the 
idace  of  a  declaration  at  law,  and  mast  show  a 
clear  prima  facie  case  in  favor  of  relator. — 
State  V.  Richards  (Fla.)  152. 

•Under  Oode  Prac.  arts.  841,  848,  the  court  is 
not  absolutely  required  to  issue  a  peremptory 
mandate  where  the  respondent  falls  to  file  any 
answer. — State  »  reL  Journee  v.  Board 
Com'ra  (la.)  8^;  In  re  Joumee,  Id. 

Under  Code  Prac.  arts.  841,  843,  relative  to 
mandamus,  the  proper  practice,  where  respond* 
ent  fails  to  answer,  is  to  fix  the  caae  for  trial, 
when,  if  the  reepondent  atill  decUnea  to  answer, 
it  is  proper  to  hear  and  try  the  issuee  without 
answer. — State  ex  rel.  Joomee  v.  Board  of 
Oom'rs  (la.)  842;  In  re  Journee,  Id. 

MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ  of 
error*  see  "Appeal  and  Elrror,  {  23. 

MANSLAUGHTER. 

See  "Homicide." 

MARGINS. 

Oambling  transactions,  see  "Gaming,"  9  1. 

MARRIAGE. 

See  "Divorce^;  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife.** 


MASTER  AND  SERVANT. 

See  "Slaves." 

Competency  of  witnesses  in  action  for  injuries 
to  servant,  see  "Witnesses,"  8S  2,  8. 

Conclusions  in  pleading  in  action  for  death  of 
servant,  see  "Pleading,"  {  1. 

Bxcessive  damages  in  action  tat  Injuries  to  serv- 
ant, see  "Damages,"  S  4. 

Hiring  convicts,  see  "Convicts." 

Instructions  in  general  in  action  for  injuries  to 
Ber\-ant,  see  "Trial,"  §  5. 

Liability  for  wrongful  death  of  servant,  see 
"Death,"  {  1. 

Liability  of  employer  for  license  tax  on  emi- 
grant agents,  sec  "Licenses,"  f  1. 

Opinion  evidence  as  to  competency  oi  sonant, 
see  "Evidence,"  {  10. 

Pleading  in  general  in  action  for  injuries  to 
servant,  see  "Pleadiiw."  |  2. 

Plea  in  action  for  death  of  avrant,  see  "Plead- 
ing." i  8. 

Reception  of  evidence  In  action  for  injuries  to 
servant,  see  "Trial,"  {  2. 

Right  to  recover  for  injuries  to  infant  employ^ 
as  affected  by  disaffirmance  ol  contract  with 
employer,  see  "Infants,"  |  2. 

Use  of  highway  and  law  it  road  as  affecting 
liability  of  master  for  Injuries  caused  by  neg- 
ligence of  servant,  see  "Hlgfaways,"  |  3. 

I  1.  Tbe  relation. 

*There  can  be  a  tacit  recondaction  in  the  mat- 
ter of  a  written  contract  between  the  empl<iyer 
and  employe. — National  Automatic  Fire  Alarm 
Co.  V.  New  Orleans  &  N.  E.  R.  Co.  (LaO  738; 
In  re  National  Automatic  Fire  Alarm  Co.,  Id. 

*A  tadt  recondnction  in  matter  of  a  written 
contract  between  an  employer  and  an  employ^ 
may  be  terminated  by  either  party. — National 
Automatic  Fire  Alarm  Co.  v.  New  Orleans  & 
N.  E.  R.  Co.  (La.)  738;  In  re  National 
Automatic  Fire  Alarm  Co.,  Id, 

*Where,  after  a  reconduction  in  matter  of  a 
written  contract  between  the  employer  and  the 
employe,  the  latter  was  dismissal,  the  contract 
was  terminated. — National  Autcnnatic  Fire 
Alarm  Co.  v.  New  Orleans  &  N.  E.  R  Co.  (La.) . 
788 ;  In  re  National  Automatie  Fire  Alarm  Co.. 
Id. 

S  2.   SerHoes  and  oompensatton. 

*After  reconduction  of  s  written  contract  be- 
tween an  employer  and  an  employe  prior  to 
notification  of  the  tennination  uiereof.  the 
employd  is  entitled  to  the  price  similar  in 
amonnt  to  that  paid  under  the  original  con- 
tract— Natiwal  Automatic  Fire  Alarm  Co. 
V.  New  Orleans  &  N.  B.  R.  Co.  (La.1  738: 
In  re  National  Automatic  Fire  Alarm  Co.,  Id. 

Where  an  employer  tacitly  consents  to  allow 
services  of  an  employe  under  a  written  con- 
tract to  continue  after  the  expiration  of  term, 
be  is  bound  to  pay  to  the  date  that  employe 
was  notified  to  quit — ^National  Autranatic  Fire 
Alarm  Co.  v.  New  Orleans  ft  N.  E.  R.  Co. 
(La.)  7SS;  In  re  National  Automatic  Fire 
Alarm  Co.,  Id.  • 

In  replevin  for  a  bale  of  cotton,  devolving 
burden  of  proof  on  the  laborer  clainilog  the 
same  under  a  laborer's  statutory  li«i  that  the 
bale  was  not  embraced  In  a  certain  trust  deed 
AeM  not  error.— McGarty  V.  Key  (Miss.)  7^. 

I  3.  Kaatn's  UabUity  tor  inimrlM  te 
somat-^atwe  amA  axCeat  Im 
mneral. 

A  complaint  in  an  action  for  death  of  a  serv- 
ant by  being  shot  by  a  convict  working  in  a 
mine  held  fatally  defective  in  tiiat  ft  disclosed 
an  intervening,  mdependent,  and  efficient  cauF(> 
of  the  injury  between  the  negligeiios  alleged 


*  Vwbat  aamatatad.  See  srllalma. 
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and  nicta  InitUT. — Thomsi  v,  Slow-Sheffield 
St«el  &  IronCa  (Ala.)  716. 

*A  railroad  Aeld  not  liable  at  common  law, 
nor  undw  Ooiurt  1890,  {  U)8,  for  a  certain 
injury  to  a  looomotlvfl  fireman. — GnU  ft  B.  L 
B.  Ca  T.  Blocfcman  (Ml«.)  479; 

I  4.   —  War  nine    and  iaatwetliiK 
aerrant. 

•An  employer  held  not  bonnd  to  instruct  an 
nnployfi,  or  warn  him  of  dancer. — ^Walton  t. 
Lindsay  Lnmber  Co.  (Ala.)  W. 

*It  is  actioDsble  negligence  for  a  master 
not  to  warn  an  inexperienced  serraot  of  tbe 
dangers  of  ttie  employment  and  Instmct  him 
bow  to  avoid  ttiem. — Parlcer  t,  Oxowall  4c 
Spencer  Lnmber  Co.  (La.)  44S. 

I  S.  — —  Fellow  lerrauta. 

A  statement  by  a  servant  at  work  at  tbe  bot- 
tom of  an  elevator  sbaft  held  not  to  authorize 
elevator  operates  to  operate  the  alevator  to  the 
basement  while  plaintiff  was  engaaed  fat  the 
shaft— First  Nat  Bank  t.  Chandler  (Ala.) 
822. 

•Negligence  of  a  servant  sofBclent  to  render 
the  master  negligent  in  retaining  him  in  his  em- 
ploy most  be  habitnaL — ^Firtt  Nat  Bank  t. 
Chandler  (Ala.)  822. 

•Incompetency  of  plaintiff's  fellow  servant  Is 
insufficient  to  charge  the  master  with  liability 
for  plaintiff's  Injury  anleas  such  incompetency 
was  the  proximate  caase  tfaereot. — Fint  Nat 
Bank  t.  (3bandler  (Ala.)  822. 

*In  an  action  for  injuries  to  a  servant  by  in- 
competency of  fellow  servant  plaintiff  hdd 
bound  to  prove  that  tbe  master  knew  of  such 
incompetency,  or  might  bave  discovered  the 
same. — First  Nat  Bank  t.  Chandler  (Ala.) 
822. 

A  mine  owner  held  not  liable  for  Injuries  to 
a  miner  by  the  failure  of  the  foreman  of  the 
mine  to  properly  inspect  and  maintain  the  same. 
— ^Tntwiler  Coal,  Coke  &  Iron  Co.  v.  Farring- 
ton  (Ala.)  808. 

*A  matter  held  not  liable  for  wilUoI  or  In- 
tentional Injnries  to  a  servant  by  the  act  of  a 
fellow  Burant  nnlcH  tbe  master  la  Umself 
n^Hgent,  or  the  case  ia  within  tbe  on^Dyers' 
liabiu^  act— Tennessee  Goal.  Iron  ft  B.  Go. 
v.  Bridges  (Ala.)  902. 

•Servants  of  an  independent  contractor,  and 
servants  of  the  principal  by  whom  the  contract- 
or waa  amplt^ed.  mm  not  fellow  servants. — 
Lookout  Moontain  Iiod  Co.  t.  Lea  (Ala.)  1017. 

Where  individual  workmen  make  It  a  condi- 
tion of  their  accepting  service  that  the  contract- 
or will  yield  in  their  favor  freedom  of  action  In 
respect  to  tbe  selection  of  a  snperintendent  they 
absolve  him  from  the  re«ponaibility  whidi  other- 
wise would  be  thrown  oo  nlm. — Farmer  t.  Kear- 
ney (U.)  9ffl. 

Stevedore  held  not  liable  for  any  Injury  to  the 
screwmen  by  negligence  on  the  part  of  any  mem- 
ber of  the  Longshoremen's  Association. — Farmer 
y.  Kearney  (I^)  967. 

Where  workmm  delegate  to  a  labor  oivani- 
satioD  the  right  of  selection  and  snperintenoeDce 
over  their  acta,  the  action  of  that  association 
Is  a  sufficient  guarantee  to  them  for  their  indi- 
vidual safety,  and  tbey  cannot  hold  the  con- 
tractors responsible  for  acts  over  which  they 
themselves  bave  takn  oonttoL— Fanner  t. 
Kearney  (La.)  967. 

g  6.    -—  Risks  aaavned  by  ■•rvant. 

Where  an  employer  has  provided  a  safe  and 
lighted  way  out  of  its  premises  for  the  use  of 
its  employes  at  night  an  employ^  who  volun- 
tarily leaves  such  way  aaaumes  the  risk  in- 


ddent  to  the  route  selected  by  him. — Gela  T. 
Tennessee  Coal,  Iron  ft  B.  Co.  (Ala.)  801. 

•Before  a  railway  engineer  operating  an  en- 
gine and  train  assumes  the  risk  of  injury  re- 
sulting from  a  defect  in  the  roadbed  occasioned 
hr  a  heavy  rain  fall,  it  must  appear  either 
that  he  was  warned  of  the  danger,  or  that  It 
was  open. — Western  By.  of  Alabama  r,  Bnasell 
(Ala.)  811. 

•Where  a  servant  retains  his  employment, 
knowing  of  the  incompetency  of  a  fellow  serv- 
ant witbout  objecticoi,  he  assumes  tbe  risk. 
—First  Nat  Bank  t.  Chandler  (Ala.)  822. 

•In  an  action  for  injorlaa  to  a  servant  pleas 
of  assumed  risk  held  onaTallable. — Tennessee 
Goal,  Iron  ft  R.  Co.  v.  Bridges  (Ala.)  902. 

I  7*   —  CoBtribntory    necllcenoe  ot 
serrant. 

A  railway  engineer  held  not  bound  to  do 
more  in  the  examination  of  the  road  than 
might  be  done  consistentiy  with  the  perform- 
ance of  his  duties. — ^Western  By.  of  Alabama 
r.  RusseU  (Ala.)  311. 

A  railway  engineer  held  not  guilty  of  con- 
tributory negligence  in  failing  to  exercise  great- 
er care  at  the  place  of  the  Injury  than  at 
otlier  like  places. — Western  By.  of  Alabama 
T.  Bussell  (Ala.)  811. 

•Railroad  compatdea  Md  bound  to  warn 
trainmen  Of  dangera  in  the  track, — Western 
By.  of  Alabama  t.  BoaseU  (Ala.)  811. 

•Whether  or  not  an  employs  exjKised  to 
sudden  danger  exercised  recwonable  care  held 
a  question  for  tlie  jury. — Plerson  Lumber  Go.  T. 
Hart  (Ala.)  566. 

•Where  an  employ^  was  injured  in  Jumping 
from  a  car  to  avoid  imminent  peril,  he  need 
not  show,  in  order  to  recover,  that  It  was 
actually  necessa^  for  him  to  jump  In  order  to 
save  himself. — Fiereon  Lumber  Co.  T.  Hart 
(Ala.)  566. 

Where  plaintiff,  a  railroad  switchman,  was 
Injured  by  his  fbreman  giving  a  signal  to  start 
the  train  while  plaintiff  was  between  the  cars, 

plnintitTs  negligence  in  violating  a  rule  prohibit- 
ing his  going  between  the  cars  Aeld  a  mere  inter- 
vening cause,  insufflclent  to  Meclude  recovery. — 
Alabama  Great  Southern  B.  Go.  T.  Bonner 
(Ala.)  619. 

In  an  action  for  Injuries  to  a  railroad  switch- 
man, evidence  that  defendant's  rules,  which  It 
was  alleged  plaintiff  had  broken,  had  been  al- 
lowed to  fall  into  disuse,  held  admissible. — Ala- 
bama Great  Southern  B.  Co.  t.  Bonner  (Ala.) 
610. 

•In  an  action  for  Injuries  to  a  servant  an 

Instruction  that,  if  plaintiff  selected  a  danger- 
ous instead  of  a  safe  way  of  performing  bis 
duty,  he  could  not  recover,  held  properly  re- 
fused.— Tennessee  Goal,  Iron  ft  R.  Go.  v. 
Bridges  (Ala.)  902. 


f  8. 


Im  Mtlona  f  ov  la- 


Jvzlea. 

A  plea  in  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  held  not  to 
show  contributory  negligence. — Western  By.  of 
Alabama  v.  Bussell  (Ala.)  311. 

A  plea  In  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  held  not 
to  show  that  he  assumed  the  risk. — ^Western 
By.  of  Alabama  v.  Russell  (AlaO  311. 

A  plea  In  an  action  against  a  railway  com- 
pany for  the  death  of  an  engineer  held  no 
answer  to  the  complaint. — Western  By.  of  Ala- 
bama V.  Bussell  (Ala.)  311. 

A  plea  in  an  action  against  a  railway  com- 
pany for  the  negligent  death  of  an  enghieer 
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held  ioBnOlcietit  under  the  complaint. — ^Western 
By.  of  Alabama  t.  RuSBell  (Ala.)  311. 

In  an  aetl<m  against  a  railway  company  for 
the  death  of  an  engineer,  the  complaint  held 
to  set  forth  a  cause  of  action. — Western  Ry.  of 
Alabama  t.  Ruasell  (Ala.)  3U. 

A  complaint  alleging  that  plaintilf  was  em- 
ployed as  a  foreman  or  boas  is  safficiently  spe- 
cific as  to  the  character  of  his  employment. — 
Pierson  Lumber  Co.  v.  Hart  (Ala.)  o66. 

In  an  action  for  injuries  receired  In  jumping 
from  a  car  to  avoid  imminent  peril,  a  plea 
not  alleging  that  the  danger  from  the  sup- 
posed defect  was  either  obvioos  or  known  to 
plaintiff  was  insufficient, — Pimm  Lumber  Go. 
T.  Hart  (Ala.)  566. 

In  an  action  for  injuries,  an  allegatloB  that 
plaintiff  was  placed  in  a  position  of  peril  Is 
sufficient  without  glTlng  the  luurtieulars  caudnc 
the  peril. — ^PlersMi  Lumba  Co.  v.  Hart  (Ala.) 

56G. 

*A  complaint  In  an  action  for  injaries  received 
by  an  employs  In  consequence  olT  defective  ap- 
pliances should  aver  that  the  defect  arose  from, 
or  had  not  been  remedied  because  of,  the  em- 

61oyer's  negligence. — Walton  v.  Lindsay  Lum- 
er  Co.  (Ala.r670. 

*A  cwnplaint  la  an  action  for  Injuries  re- 
ceived by  an  en^tloyft  held  bad^— Walttm  t.  Lind- 
say Lumber  Co.  (Ala.)  670. 

In  an  action  for  injuries  to  a  servant  by  the 
operatltm  of  an  elevator  by  a  fWow  servant,  a 
plea  Md  fatally  defective.— First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

In  an  action  for  Injuries  to  a  servant  by  the 
incompetency  of  a  fellow  servant,  a  plea  failing 
to  allege  that  plaintiff  had  Icnowledge  of  the  in- 
competency of  the  fellow  servant  due  to  his 
carelessness  and  inattention  held  demurrable. 
— Firet  Nat  Bank  v.  Chandler  (Ala.)  822. 

Where  a  cwnplalnt  stated  a  cause  of  actiMi 
for  injuries  to  a  servant  at  common  law,  it 
was  not  demurrable  for  failure  to  state  facts 
Justifying  a  recovery  under  tlie  ^ployer'e  lia- 
bUity  act  (Code  1886.  |_  1749).— First  Nat 
Bank  v.  Chandler  (Ala.)  822. 

*In  an  action  for  injuries  to  a  servant.  It  was 
not  necessary  that  the  complaint  should  nega- 
tive the  fact  that  plaintiff  knew  of  the  incompe- 
tency of  his  fellow  servant  before  goiiK  into 
the  place  of  danger. — First  Nat  Bank  v.  Chand- 
ler TAla.)  822. 

In  an  action  for  injuries  to  a  servant  by  the 
incompetency  of  a  fellow  servant,  it  was  not 
necessary  that  the  complaint  should  lay  defend- 
ant's failure  to  ascertain  such  incompetency  to 
one  intrusted  to  management — First  Nat  Bank 
V.  Chandler  (Ala.)  8^. 

In  an  action  for  injuries  to  a  miner  by  the 
collapse  of  a  portion  of  the  roof,  pleas  of 
contributory  negligence  and  assiuued  risk  KM 
demurrable. — Tutwiler  Coal,  Coke  ft  Iron  Co.  t. 
Farrington  (Ala.)  898. 

In  an  action  for  injuries  to  a  miner  by  the 
falling  of  a  portion  of  the  roof  of  a  mine,  a  com- 
plaint substantially  in  the  language  of  Employ- 
ers' Liability  Act,  subd.  1  (Code  1896,  p.  555.  c. 
43,  S  1749)  held  sufficient.— Tutwiler  Cor\,  Coke 
&  Iron  Co.  V.  Farrington  (AU.)  898. 

*A  complaint  for  injuries  to  a  servant,  failing 
to  charge  that  the  party  whose  negligmce  was 
complained  of  was  in  charge  of  an  engine  on  a 
railroad,  Aeld  not  to  state  a  cause  of  action, 
under  Code  1896,  I  1749,  subsec.  5.— TennesBee 
Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.)  902. 

•A  complaint  for  injuries  to  a  servant  by 
the  negligence  and  intentional  act  of  a  fellow 


servant  hdi  demurrable  tn  the  absmee  of  an 
allegation  of  the  negligence  of  the  master  in 
the  selection  of  the  servant  or  tndera  sfven 
him,  etc. — Tennessee  Coal,  Iron  ft  R.  Cou  t. 
Bridges  (Ala.)  902. 

A  complaint  for  iidnries  to  a  servant  by  the 
negligence  of  a  fellow  servant  operating  a 
locomotive  and  car,  failing  to  allege  that  the 
engine  or  car  waa  "on  any  railroad  track,"  held 
not  to  state  a  cause  of  action  within  Code  1896, 
8  1749,  Bubeec  6. — Tennessee  Coal,  Iron  &  R. 
Co.  V.  Bridges  (Ala.)  902. 

In  a  suit  to  recover  for  the  death  of  an  em- 
ploy4  by  the  negligent  operation  of  defendant's 
train,  objections  to  evidence  as  to  a  road 
crossing  the  railroad  track  where  the  accident 
happened,  and  as  to  whether  the  engineer 
whistled,  held  properly  overruled. — lioauTiUe 
ft  N.  R.  Co.  V.  Jones  (Fla.)  486. 

I  0.   ^—  ErldSBM   la   Mtlmu   £«t  la^ 
Juries. 

In  an  action  for  injuries  to  a  railroad  switch- 
man by  the  alleged  negligence  of  bis  foreman, 
evidence  that  the  latter  knew  where  plaintiff 
was  and  what  be  was  doing  at  or  about  the 
time  of  the  accident  held  admissible. — ^Alabama 
Great  Southern  R.  Ck>.  v.  Bonner  (Ala.)  619. 

In  an  action  for  injuries  to  a  railroad  switch- 
man, questions  asked  of  his  foreman  as  to 
whether  it .  was  not  impracticable  to  make  a 
coupling  like  that  In  question  with  a  stick  held 

g roper. — ^Alabama  Great  Southern  B.  Ook  t. 
Conner  (Ala.)  619. 

In  an  action  for  death  of  a  servant,  evidence 
held  insufficient  to  sustain  «  diarge  of  defects 

in  the  ways,  works,  and  machinery  of  defendant 
of  which  ft  had  knowledge. — Yates  t.  Hnntsvilie 
Hoop  &  Heading  Co.  (Ala.)  647. 

Tliat  a  servant,  claimed  to  be  incompetent, 
disobeyed  his  master's  instructions,  was  compe- 
tent on  the  iBsne  of  tiia  servant's  incomjietency. 
— First  Nat  Bank  v.  Chandler  (Ala.)  822. 

Specific  acts  of  incompetency  of  a  fellow  serv- 
ant cannot  be  shown  to  prove  that  the  servant 
was  nwligent^ — First  Nat  Bank  v.  Chandler 
(Ala.)  8^. 

•Incompetency  of  a  fellow  servant  may  be 
shown  1^  spednc  acts  brought  to  tiie  knowtedge 
of  the  master,  or  so  frequent  that  the  master 
must  have  known  thereof. — ^First  Nat  Bank  t. 
Chandler  (Ala.)  822. 

In  an  action  for  injuries  by  the  Incompetency 
of  an  elevator  operator,  evidence  of  a  witness 
that  he  had  l>een  informed  as  to  the  opermtor'a 
conduct  was  admissible. — ^Flrst  Nat  Bank  t. 
Chandler  (Ala.)  822. 

The  osage  of  miners  to  prop  the  roof  in  the 
rooms  in  which  they  were  anployed  held  matter 
of  defense.  In  an  action  for  injuries  to  a  miner 
by  the  falling  of  a  poitton  of  the  roof  of  the 
mine.— Tutwiler  Coal,  0>ke  ft  Iron  Co.  v.  Far- 
rington (Ala.)  89a 

*In  an  actltm  for  Injaries  to  a  servant  under 
the  employers'  liability  act  (Code  1896,  p.  655, 
c.  43),  oe  was  bound  to  show  the  relation  of  em- 
ployer and  empioy6,  defendant's  duty  to  main- 
tain works  and  ways,  and  negligence.— Tatwller 
CoiU  Coke  ft  Iron  Co,  r.  Farrington  (Ala.)  89& 

Where  it  was  alleged,  in  an  actlMi  for  injaries 
to  a  miner,  that  It  was  the  duty  of  a  mine  owner 
to  prop  the  roof,  such  all^tion  would  be  taken 
as  true  in  the  absence  of  proof  of  a  contrary 
usage. — ^Tutwiler  Coal,  C!oke  ft  Iron  Go.  v. 
Farrington  (Ala.)  89& 

In  an  action  for  the  death  of  an  employ^  by 
the  negligence  of  another  employ^  in  operating 
a  train,  in  which  operation  deceased  was  par- 
ticipating, where  it  is  ahown  that  ha  waa  free 
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from  fault,  the  presumption  of  neglixenco  is  od 
the  defendant. — ^Loaisville  &  N.  R.  Co.  t.  Jones 
(FlB.)  485. 

In  an  action  for  death  of  a  bntkunao,  evi- 
dence held  to  show  that  the  bridge  which  struck 
plaintiff's  decedent  while  on  the  top  of  the  car 
was  too  low.  and  the  telltale  signal,  required 
Acts  1882,  p.  61.  No.  89,  was  too  high  to  allow 
the  brafceman  to  pass  without  accident. — Talla- 
nrro  V.  Vickaburg.  S.  &.  P.  Rj.  Co.  (La.)  487. 

In  an  action  for  death  of  a  brak«nan,  errl- 
dence  held  not  to  show  that  hia  want  of  care 
was  the  proximate  cause  thereof. — Taliaferro  T. 
Vicksburg,  a  &  P.  Ry.  Co.  (La.)  487. 

In  action  for  death  of  brakeman  stmck  br 
bridge,  evidence  held  not  to  show  contiibntonr 
negligence.— Taliaferro  T.  Vicksborft  S.  ft  F. 
By.  Co.  (La.)  487. 

1 10.  QveatiaM  f«r  Juy  Im  MtlMu 
for  tajvxlei. 

In  an  action  for  Injuries  to  as  employ^ 
received  In  jumping  from  a  car  to  avoid  Immi- 
nent peril,  the  court  cannot  assume  that  it  was 
negligence  not  to  have  a  particular  kind  of 
brake. — Pierson  Lumber  Co.  v.  Hart  (Ala.)  566. 

Where  an  employ^  jumped  &om  a  car  to 
avoid  imminent  i>eril.  uiat  the  train  was  run- 
ning only  10  miles  an  hour  will  not  authorize  the 
court  to  say  that  he  was  not  in  a  position  of 
peril.— Plerstm  Lumber  Oo.  t.  Hart  (Ala.)  666. 

Whether  or  not  an  employ^  exposed  to  sod- 
den danger  exercised  reasonable  care  held  a 
question  tor  the  jury. — Pierson  Lumbv  Co.  T. 
Hart  (Ala.)  666. 

A  miner  Injured  by  the  falling  of  a  portion 
of  the  roof  of  the  mine  held  not  to  have  as- 
sumed the  risk  as  a  matter  of  law. — Tutwiier 
Coal,  CkAa  ft  Iron  Oo.  t.  Farrington  (Ala.) 
888. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  the  denial  of  a  general 
chane  for  defendant — Tennessee  Coal.  Iron  & 
R.  Co.  T.  Bridges  (Ala.)  902. 

111.  ^—  InatraeUoas  In  Mtloiu  for  In- 

juries. 

In  an  action  for  injariea,  a  request  contain- 
ing altematiTe  and  disjunctive  poetuIationB  all 
of  which  lgn<n«d  the  n^ligence  alleged  except 
one  hM  properly  refused. — First  Kat.  Bank  v. 
Chattier  (Ala.)  822. 

In  an  action  for  Injuries  caused  by  the  negli- 
gent operation  of  an  elevator,  certain  instruc- 
tion held  properly  refused. — ^First  Nat  Bank  v. 
Chandler  (Ala.)  822. 

In  an  action  for  tnjnries  to  a  servant  by  the 
descent  of  an  elevator,  an  Instruction  as  to  toe  in- 
competency of  the  elevator  operator  held  proper^ 
lyrefosed.— First  Nat  Bank  t.  (Aandler  (Ala.) 


In  an  action  for  Injuries  to  a  servant  an 
instruction  that,  if  the  injury  was  caused  by  the 
slipping  of  an  elevator  brake,  plaintiff  could 
not  recover,  AeM  properly  refused. — ^First  Mat 
Bulk  V.  Cbudler  (Ala.)  822. 

In  an  aetkm  for  Injwles  to  a  servant  while 
on  the  running  board  of  a  trestle,  a  requested 
instruction  on  contributory  negligence,  falling 
to  hypothesize  that  the  running  board  was  an 
obviously  dangerous  place.  AeM  properly  re- 
fuaed.— Tennessee  Coal,  Iron  ft  B.  Co.  v. 
Bridges  (Ala.)  902. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that,  if  plaintiff's  conduct  contribut- 
ed to  hla  Injuxr,  M  oould  not  recover,  Aeld 


properly  refused. — ^Tennessee  Goal,  Iron  ft  R. 
Co.  V.  Bridges  (Ala.)  902. 

In  an  action  to  recover  for  the  death  of 
an  employd,  where  there  was  evidence  of  Dili- 
gence of  employes  other  than  deceased  In 
operating  the  train,  no  error  can  be  based  on 
refusal  to  diarge  requests  of  defendant  framed 
on  the  theory  that  the  accident  was  caused 
by  the  failure  of  a  third  party  to  keep  an 
agreunent  Invoked  to  relieve  engineer  of  some 
of  his  usual  duties. — Louisville  ft  N.  B.  Oo.  v. 
Jones  (Fla.)  485. 

i  12.  XdabUitlea   for  taiwies  to  tUrd 
persons. 

*OontKition  that  abutting  owner  of  premisea,' 
anthorlzed  by  the  city  to  coustruct  a  sidewalk, 
could  not  ddegate  his  powers  to  an  independ- 
ent contractor,  so  as  to  exempt  himsdf  from 
liability  for  the  Mmtractor's  nwUgence,  Md  nn- 
tenaUft— Masaey  v.  Gates  (Ala.)  14S. 

*Owner  of  premises,  who  employed  contractor 
to  build  a  aldftwalk.  Md  not  responsible  for  In- 
juries to  a  pedestnaB  cansed  by  negligence  of 
the  contractor. — ^Bfassey  v.  Oates  (Ala.)  142. 

*A  master  Is  not  liable  for  the  servant's  torts 
unless  done  within  the  line  of  his  duties. — 
Palos  Coal  &  0>ke  Co.  v.  Benson  (Ala.)  727. 

*A  mining  company  held  not  liable  for  an 
assault  by  it*  general  superintendoit  on  a 
driver  of  one  of  its  can  while  the  superintend- 
ent was  riding  <m  It— Paloe  Coal  ft  Oolm  Go. 
V.  BoiBon  (Ala.)  727. 

In  an  action  against  a  street  railway  for 
injuries  sustained  by  plaintiff  through  falling 
into  an  excavation  made  by  defendant  in  a 
street,  certain  evidence  htid  admissible  to  show 
by  whom  permit  for  the  work  was  secured  from 
the  city  engineer. — Montgomery  St.  Ry.  Co. 
V.  Smith  (Ala.)  767. 

*A  principal  is  liable  for  the  acts  of  an 
independent  contractor  employed  by  him  where 
the  work  to  be  done  Is  Intrinsically  dangeroutt. 
however  skillfully  performed. — Montgomery  At. 
Ry.  Co.  V.  Smith  (Ala.)  767. 

*Where  an  employer  owes  certain  duties  to 
third  persons  or  the  public,  he  cannot  relieve 
himself  from  liability  by  committing  the  work  to 
a  contractor. — Montgomery  St  By.  Co.  v.  Smith 
(Ala.)  767. 

Defendant  Acid  liable  for  the  death  of  a  serv- 
ant of  an  independent  contractor,  which  re- 
sulted from  the  negligmce  of  defendant's  sl- 
ants.— Lookout  Mountoin  Iron  Co.  v.  Lea  (Ala.) 
1017. 

A  servant  of  an  independent  contractor  of 
defendant  held  not  a  mere  licensee  in  defendant's 
mine  at  the  time  he  was  injured,  but  a  penra 
in  the  mine  a*  of  right. — Lookout  Mountoin 
Iron  Co.  V.  Lea  (Ala.)  1017. 

*In  an  action  for  deatli  of  a  tkiri  person 

by  the  negligence  of  a  servant  of  defendant 
corporation,  tbe  servant's  negligence  should  be 
Imputed  to  the  corporation. — 'Lookout  Moun- 
toin Iron  Ga  v.  Lea  (Ala.)  1017. 


MATERIALITY. 

Of  alteration  of  written  Instrument,  see  "Al- 

teratlMi  of  Instruments." 
Of  evidence,  see  "Criminal  Law,"  1 10; 

MAYOR'S  COURT. 

Appeal  fimn,  aee  "Grimlnal  Law,"  |  8ft 


•VoiBi  aaMtatea.  ayllAbu. 


Digitized  by  Google 


1114 


89  SOUTHERN  REPORTEB. 


MEASURE  OF  DAMAGES. 

See  "Damages,"  I  8. 

For  breach  of  contract  for  ule  of  goodi,  Mt 

"Sales,"  S  7. 
For  tz«^ts,  Ma  "TreipaM."  I  2. 

MECHANICS'  LIENS. 

i  I.  Klckt  to  link 

A  contractor  heU  not  entitled  to  enfoKW  a 
contractor'B  lien  fOr  arttdea  not  fnmlahed  to 
defendant,  left  on  the  job,  which  defendant 
refused  to  permit  him  to  remoT«> — Gates  v. 
O'Gara  (Ala.)  729. 

■S  8*    WslTer,    dlsolui^«»    rolau*,  ud 
,  satiafaettoM. 

A  contractor's  bond  payable  to  the  owner  of 
the  bnildlng  httd  not  such  a  bond  as  Is  required 
b7  Acts  18»4,  p.  223,  No.  180,  and  renders  the 
owner  liable  under  the  statute  to  such  parties. 
— Lhote  Lumber  Mfg.  Co.  t.  Dugue  (La.)  803; 
In  re  Levy,  Id. 

Where  an  owner  of  a  building,  sued  by  a 
materialman  to  enforce  the  personal  liabili^ 
Imposed  by  Acts  1894.  p.  223,  No.  180.  for  fail- 
ure to  exact  from  the  contractor  a  bmi  calls  in 
warranty  the  surety  on  the  contractor's  bond, 
the  demand  is  premature  where  there  has  been 
no  settlement  between  the  owner  and  the  con- 
tractor.— Lbote  Lumt>er  Mfg.  Oo.  T.  Dugue 
(Ia.)  803;  In  re  Levy,  Id. 

I  3.  Enforcement. 

In  an  action  to  enforce  a  contractor's  lien, 
plaintiff  held  not  entitled  to  enforce  a  lien  as 
a  materialman  for  matwial  furnished  for  the 
l^terer's  scafCold. — Oates  r.  O'Gara  (Ala.) 

In  a  suit  to  foreclose  a  contractor's  lien, 

filaintiff  was  not  entitled  to  recover  on  an  al- 
egation  of  full  performance  of  the  contract,  if 
any  material  Mrt  thereof  remained  nnllnlsbed. 
—Gates  T.  O'Gara  (Ala.)  729. 

In  a  suit  to  enforce  a  contractor's  lien,  the 
owner  held  mtltled  to  show  that  he  had  paid 
dsims  for  msterials  which  were  a  lien  on  the 
bnilding.—Gates  t.  O'Gara  (Ala.)  729. 

In  an  action  on  a  building  contract,  evidence 
of  a  coDTersation  had  between  plaintiff  and  a 
materialman  held  relevant. — Gates  t.  O'Gara 
(Ala.)  729. 

In  a  suit  to  foreclose  a  contractor's  lien,  it 
was  srror  for  the  court  to  permit  defendant  to 
ask  plaintiff  tf  he  was  not  to  furnl^  the  ma- 
teriaL— Gates  t.  O'Gara  (Ala.)  729. 

MENTAL  SUFFERING. 

As  element  of  damages  for  failure  to  dellTer 

telegram  or  to  pa;  telegraph  money  order. 

see  "Telegraphs  and  Telei^ones,"  S  1. 
As  element  of  damages  for  Injuries  caused  by 

diversion  of  water  eonrae,  see  "Waters  and 

Water  Cloarses,"  I  1. 

MERCHANTS. 

License  tax  on,  set  'ticense.**  I  1. 

MESNE  PROFITS. 

In  ejectment,  see  "Ejectment,"  S  6. 

MINES  AND  MINERALS. 

Competency  of  witnesses  as  to  operation  of 

mine,  see  "Witnesses,"  {|  2,  3. 
Mine  operators  as  employers,  see  "Master  and 

Servant,"  ft  6,  8,  9,  12. 


Opinion  evidence  as  to  operation  of  mine,  see 
^'Evidence,"  i  10. 

Recovery  of  nunersl  Interests  In  lands  by  eject- 
ment, see  "Ejectment,"  H  1«  5. 

I  1.   Title,  eoBveyanoes.  nnd  oomtnets. 

A  mining  lessor  under  a  lease  reserring  no 
Hen  for  royalties  held  not  entitled  to  enforce 
a  prior  Uen  on  the  lessee's  assets  in  insolvency 
for  royalties  unpaid  both  by  the  leasee  and 
the  aaslgnee.— Etowah  Hln.  Oo.  t.  Wills 
Valley  Wn.  &  Mfg.  Co.  (Ala.)  SSO. 


MINORS. 


See  "Infanta." 


MISJOINDER. 

Of  canaes  of  action,  see  "Actton,"  f  2. 
Of  parties  as  multUarionanesa  In  equity  Read- 
ing, see  "Equity."  f  8. 

MISREPRESENTATION. 

Sea  "False  Pntensea";  "Frand." 

MISTAKE. 

As  sffecttng  diaracter  of  taking  of  alleged 
stolen  property,  see  "Larceny,"  S  2. 

Ground  for  reformation  of  Instromwt,  see  "Be- 
formatloo  of  Instmmenta,"  |  1. 

MODIFICATION. 

Of  contracts,  see  "Gontraets,"  I  8. 
Of  judgment  or  order  on  anteal,  eee  "Appeal 
and  Error,"  |  23. 

MONEY. 

Jndldal  notice  of  udstence  of  different  de- 
nominations of,  see  "Orimlnal  Law,'*  {  7. 

MORTGAGES. 

As  docnmentaiy  evidence,  see  "Brldence,**  |  8. 

Assignment  of  errors  in  action  to  foreclose,  eee 
■■Appeal  and  Error."  8  9. 

By  tenant,  see  "Landlord  and  Tenant^**  |  3. 

Certificate  of  wife's  acknowledgment,  see 
"Acknowledgment,"  |  1. 

Effect  as  to  rights  of  insured  of  surrender  of 
policy  by  mortgagee,  see  "Insnrance^"  I  4. 

Existence  of  relation  of  landlord  nii'l  teunnt 
between  mortraigor  and  mortgagee,  aee 
"Landlord  and  Tenant"  S  1. 

Of  homestead,  see  "HomMtaad,"  S  2. 

Of  personal  property,  see  "Chattel  Mort- 
gages." 

Purchase  of  interest  of  co-tenant  by  purchaser 
at  foreclosure  sale  as  affecting  right  of  re- 
demption, see  "Tenancy  in  Common,"  |  1. 

Rendering  final  judgment  on  appeal  In  suit  to 
restrain  foreclosure,  see  "App«Ll  and  Error." 
S  23. 

Specific  performance  of  contract  for  mortgage. 

see  "^sdfic  Performance,"  {  1. 
Subrogation  to  rights  of  mortg^Lgee,  aee  "Snb- 

rogation." 

Validity  of  acknowledgment  as  atEected  by 
expiration  of  olEce  of  notary,  see  "Notaries." 

{  1.    Requisites  m,uA  Talidlty. 

Certain  conveyance  of  property  held  not  to 
constitute  an  equitable  mortgage^ — ^Pearson  t. 
Dancy  (Ala.)  474. 

*An  absolute  deed  held  to  constitnte  a  mort- 
gage.— ^Robinson  v.  Gassoway  (AlaO  1023. 


ipolat  auiotateiL  See  arUabsa. 
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I  S.   Conatmettom  amd  opentloa. 

Previous  to  Jone  13,  1892,  where  a  mortgage 
was  filed  in  a  clerk's  ofBce  on  July  10,  1891,  and 
recorded  in  the  mlscellaneooa  record  book,  it 
was  c<HistrnctlTe  notice  to  snbseqaent  mort- 
gagees of  the  same  real  estate,  and  those 
holding  under  them. — Ivey  v.  Dawley  (Fla.)  498. 

f  3.   Biclits  ud  UaliUltlas  of  partiM. 

Grantees  of  property  occupying  nnder  an 
aj|;recment  to  hold  it  until  a  sale  could  be  made 
and  a  certain  debt  dne  them  paid  held  not  liable 
for  rent  during  their  occupancy. — Robinson  t. 
GtBBOwmy  (Ala.)  1023. 

{  4.  Asslenment  of  mortgase  or  debt. 

*A  deed  by  a  mortgagee  held  to  operate  as 
an  equitable  aBsignment  of  the  mortgage  debt — 
Sadler  v.  JeEEerson  (Ala.)  380. 

I  5.  Fayuoat  ov  perfonsanoe  of  oon- 
dlttOB,  roloMO,  aad  aatlafaetlon. 

Where  a  mortgage  could  not  be  enforced 
because  of  the  invalidity  of  the  note,  there 
is  no  ground  of  action  to  recover  the  statutory 

S malty  for  failure  to  satisfy  it,  as  provided  by 
ode  i«3^  I  1066.— Duke  T.  Chandler  (Ala.) 
867. 

A  bill  to  set  aside  a  duly  recorded  satisfac- 
tion of  a  mortgage  on  the  ground  of  mistake 
Iteid  not  to  lie  against  a  purchaser  at  execu- 
tion sale  against  the  mortgagor  where  the 
mort^^MT  is  not  a  party. — Barco  v.  Doyle 

A  decree  setting  aside  a  mortgage  satisfBc- 

tion  agreement  and  ordering  a  sale  of  the  mort- 
RagOT's  Interest  under  a  proceeding  to  which 
the  mortgaKor  Is  not  a  party  will  be  set  aride. 
—Barco  V.  Doyle  (Fla.)  103. 

f  6.    Foroolosare  hj  osaretao  of  power 
of  sale. 

Holders  of  a  second  deed  of  trust  on  certain 
land  Atfid  not  entitled  to  enforce  the  same 
against  purchasers  under  a  senior  lien  without 
offering  to  pay  such  lien. — Bamoneda  Bros.  t. 
Loggins  (UW)  1007. 

I  7.    Foreelosnrc  by  aetlQii. 

Sale  nnder  mortgage  by  mortgagee  after  he 
had  conveyed  all  his  interest  held  void. — Sadler 
V.  Jefferson  (Ala.)  380. 

In  a  suit  to  foreclose  a  mortgage,  the  mort- 
gage notes,  importing  on  tbeir  face  a  considera- 
tion, made  out  a  prima  facie  showing  of  con- 
sideration for  complainant — Chambers  v. 
Powell  (Ala.)  919. 

A  wife  could  not  obtain  relief  In  equity  from 
alleged  frand,  consisting  of  collusion  between 
the  btasband  and  the  purchaser  at  foreclosure 
sale  under  a  mortgage  executed  by  the  husband 
on  bis  lands  before  marriage,  with  which  al- 
leged collusion  the  mortgagee  had  no  connection. 
— -Lacey  t.  Lacey  (Ala.)  922. 

In  foredosure,  a  idea  by  the  mortgagor,  If 
the  property  has  beien  amd  to  a  tblril  party, 
calls  for  rignlanee  on  the  part  of  tiie  mortjgagee 
as  to  ito  truth.— LIcata  t.  De  Corte  (Fla.)  58. 

*It  Is  error.  In  making  decree  in  foreclosure, 
to  include  interest  on  the  principal  to  the  time 
beyond  the  date  of  the  decreoi^-rLaflin  t.  Gato 

(Fla.)  59. 

Where  a  bill  Is  filed  to  foreclose,  and  de- 
fendants' answers  are  sufficient  and  an  ex- 
aminer takes  the  testimony  of  complainant  and 
files  same,  and  there  is  no  waiver  by  defendant 
of  the  three  months'  time  giv^  by  rule  71  of 
circuit  court  for  taking  testimony  in  equity, 
and  final  decree  is  made,  without  notice  to  the 
defendants,  on  the  eighth  day  after  the  er- 
aminer  files  the  testimony,  it  ll  erroueooa — 
Laflin  T.  Oato  (Fla.)  fiO. 


A  decreo  of  foreclosure  provlffing  that.  If  the 
tnoperty  is  sold,  defendants  and  all  claiming 
under  uem  since  the  recording  of  the  mortgage 
shall  be  forever  barred,  held  not  an  adjudica- 
tion <^  a  tax  title  set  up  in  the  answer  of  one 
of  the  defendants.-— Ewrson  t.  HalTenatim 
(Fla.)  69S. 

The  refusal  to  couflrm  a  sale  on  foreclosure 
cannot  be  the  basis  of  an  assignment  of  error, 
where  shortly  after  the  court  made  an  order 
of  confirmation  not  appealed  from. — Pearson  t. 
Helvenston  (Fla.)  695. 

A  tax  title  claimed  to  be  adverse  to  both  the 
mortgagor  and  the  mortgagee  is  not  a  proper 
subject  of  adjudication  m  a  suit  to  foreclose 
a  mortgage  on  real  estate. — ^Pearson  t.  Helven- 
ston (Fla.)  695. 

Failure  to  record  a  final  decree  duly  passed 
and  signed  by  the  judge  snd  filed  by  the  clerk 
does  not  render  subject  to  collateral  attack  a 
foreclosure  sale  therennder  formal^  confirmed. 
— McGn«OT  T.  Edlum  (Fla.)  687. 

The  heirs  at  Isw  of  an  intestate  mortgagor 
were  not  necessary  parties  to  a  foreclosure  in 
equity  against  the  administratiKr  prior  to  June 
13,  1882,  when  Revised  Statutes  took  ^ect— 
—McGregor  t.  Esllnm  (Fla.)  687. 

Where,  on  hill  to  foreclose  a  mortgage,  there 
are  several  defendants  who  have  not  appeared, 
and  no  replication  had  been  filed  to  the  answers 
of  two  defendants,  an  order  referring  the  cause 
to  a  master  to  take  testimony  was  erroneous. 
— Macfarlane  r.  HUls  (Fla.)  994. 

*Where,  on  foreclosure,  real  esute  has  been 
sold,  and  the  sale  has  been  confirmed  and  writ 
of  assistance  Issued,  the  purchaser  who  has 
been  put  In  possession  is  a  necessary  party  to 
a  proceeding  to  set  aside  the  sale  or  vacate  the 
confirmation. — ^Macfarlane  v.  Macfarlane  (Fla.) 
995. 

On  appllcatlim  In  equity  to  set  aside  a  sale 
on  foreclosure,  evidence  held  to  show  unfairoess, 
which,  coupled  with  the  inadequate  price,  re- 

Jiuires  that  the  sale  should  be  set  aside. — Mac- 
arlane  v.  Macfarlane  (Fla.)  995. 

In  a  suit  to  restrain  foreclosure  of  property, 
including  a  homestead,  the  dismissal  of  the 
complaint  without  fixing  the  amount  still  due, 
and  affordinc  complainant  an  opportunity  of 
redeeming  MM  error. — Oray  r.  Bryson  (Miss.) 
694. 

I  8.  Bedemptioa. 

A  bill  in  a  suit  to  have  a  deed  declared  a 
mortgage  held  sufQcient  as  against  a  motion 
to  dismiss  for  want  of  equity  and  as  against 
a  demurrer. — Gerson  v.  Davis  (Ala.)  198. 

In  a  suit  to  have  a  deed  declared  a  mort- 
gage and  the  complainant  given  the  right  to 
redeem,  the  question  of  the  sufficiency  of  the 
allegations  In  the  bill  with  respect  to  usury 
in  connection  with  the  loan  to  secure  which 
the  deed  was  executed  is  immaterial. — Gerson 
T.  Davis  (Ala.)  198. 

*Two  persons  held  entitled  to  join  in  a  suit 
to  have  a  deed  declared  a  mor^^age  and  the 
complainants  given  the  right  to  redeem. — 
Gerson  v.  Davis  (Ala.)  198. 

A  suit  seeking  to  have  a  deed  declared  a 
mortgage,  brought  within  10  years  after  the 
execution  of  the  deed  is  not  barred  by  laches. 
— Gerson  v.  Davis  (Ala.)  198. 

Whether  an  agreement  between  mortgagor 
and  mortgagee  as  to  application  of  payments 
bad  a  consideration  held  Immaterial,  It  being 
such  only  as  the  law  would  make.— Sadler  r. 
JeffenKm  (Ala.)  3Sa 
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The  mortgagee  hetd  8  proper  iMirty  defendant 
in  a  suit  by  tne  mortgagor  after  assignment  of 
die  mortgage,  for  an  acconnting,— -Sadler  t. 
JeflerMin  (Ala.)  SSOl 

*When  a  tondw  is  made  to  redeem  from  fore- 
closure sale,  the  money  must  be  actually  paid 
into  court  and  so  alleged  in  the  bill.— Given 
V.  Trorel  (Ala.)  578. 

Under  Code  1896,  8  3507,  held  that  a  bill  in 
a  suit  to  redeem  from  a  mortgage  sale,  under 
section  ftSOK,  must  all^  a  tender  or  an  excuse 
for  a  failure  to  make  one^ — ^Laoer  Lacey 
(Ala.)  922. 

'  A  wife  eonld  not,  under  Code  1896,  {  8605, 
enforce  redemption  of  the  real  estate  of  her 
husband,  alleged  to  be  a  homestead  and  to  have 
been  sold  under  a  mortgage  executed  by  the 
husband  before  marriage. — Laoey  t.  Lacey 
(Ala.)  922. 

Bvidenoe  keU  insufficient  to  show  that  a  mort- 
mge  was  foreclosed. — 0.  W.  Zimmeiman  Mfg. 
Co.  T.  Pogh  (Ala.)  969. 

One  who  has  bona  fide  bought  and  usumed 
possession  of  mortgaged  property  before  tare- 
cloBure  to  which  he  is  not  a  party  may  redeem 
from  the  sale.— Llcata  t.  Do  GorU  (Fl><}  58w 

MOTIONS. 

Arrest  of  Judgment  in  criminal  prosecuttons, 

see  "Orlminal  Law,"  |  83. 
Change  of  veuue  in  civil  actions^  see  "Venue." 

8  2. 

Continuance  In  cItU  actions,  see  "Oontlnn- 

auce." 

Direction  of  verdict  in  dvll  actions,  we 
"Trial,"  I  4. 

Discontinuance  of  eanse,  see  "Dlamisaal  and 
Nonsuit,"  i  1. 

DismiBsal  of  bill  in  equity,  see  "Equity,"  |  6. 

Dismissal  of  bill  for  injunction  tor  want  of 
equity,  see  "Injanction,"  i  3. 

New  trial  In  cItU  actione,  see  "New  Trial,"  g  2. 

New  trial  in  criminal  prosecutions,  see 
"Oimlnal  Law,"  f  33. 

Presentation  of  objectioDS  for  review,  see  "Ap- 
peal and  Error,"  §  4 ;  "Criminal  Law,"  |  SSi. 

Qnashing  Indictment  or  information,  see  "In- 
dictment and  Information."  9  4. 

Beiustatement  of  appeal,  see  "Appeal  and  Er- 
ror," {  11. 

Belating  to  Jury,  see  "Jury,"  {{  8,  4. 

Belating  to  parties  In  ejectment  see  "BtJect- 
ment,^'  8  2. 

Relating  to  pleadings,  see  "Pleading,"  I  8. 

Separate  trials  of  oodefendants,  see  ''Crimi- 
nal Law,"  8  19. 

BtrUdog  out  bill  of  exceptions,  see  "Excep- 
tions. BUI  of,"  I  2. 

Striking  out  evidence,  see  "Criminal  Law," 
S  22;  "Trial,"  §  2. 

Suppression  of  depositions  under  equity  rules, 
see  "Equity."  ft  4. 

MOTIVE. 

For  crime,  see  "Homicide,"  81  7,  IL 

MUNICIPAL  CORPORATIONS. 

See     "Counties":     "Quo    Warranto,"    {  1; 

"Schools  and  School  Districts,"  9  !■ 
Appeal   from   mayor's   court,   see  "Criminal 

Law,"  8  34. 

Aatbority  conferred  by  or  affecting  liability  of 
owner  for  injuries  to  servant  of  independent 
contractor,  see  "Master  and  Servant,    8  12. 

Bouds  of,  In  general,  see  "Boilds,"  8  1. 

City  oonrts,  see  "Courts,"  8  4. 


ConteBt  of  election  of  mayor,  see  "Elections.** 
8  5. 

Determination  of  validity  of  ordinances  on 
habeas  corpus,  see  "Habeas  Corpus,"  8  2. 

Dispensation  of  liquors  in,  see  "Intoxicating 
Liquors,"  8S  1,  2. 

Documentary  evidence  in  prooeedlDis  to  ex- 
dude  property  from,  see  "evidence,   i  8. 

Enactment  of  statutes,  see  "Statutes,"  1  2. 

Levy  of  occupation  taxes  by,  see  '  LicenseB," 
8  1. 

Liability  for  injuries  caused  by  leavinc  ex- 
ploslTei  in  pnlulc  all«y,  see  "Hidtwaya,"  1  8. 
Mandamus,  see  "Mandamus,"  8  ^ 
Street  railroads,  see  "Street  Ballroads," 
Title  of  statute,  see  "Statotee,"  |  6. 

8  !■   Ovaatloa,     alteration,  exlsteaM^ 
and  diasolntloa. 

In  a  proceeding  under  Acta  1903,  p.  139.  c. 
5197,  to  exclude  land  from  the  corporate  limits 
of  a  municipality,  the  husbands  of  married 
women,  owners  of  the  land  sought  to  be  ex- 
cluded, are  not  Improper  parties. — Town  of  Or- 
mond  T.  Shaw  (Fla.)  108. 

In  a  proceeding  under  Acts  1903,  p.  139,  c. 
6197.  to  exclude  lands  from  the  municipality, 
petition  fteld  to  sufficiently  allege  the  ownras 
of  the  land  sought  to  he  excluded. — Town  of 
Ormond  T.  Shaw  (Fla.)  108. 

Acts  1903.  p.  139,  e.  6197,  relating  to  ttie 
contracting  of  territorial  limits  of  muoidpali- 
ties.  Is  not  in  violation  of  Const,  art  8,  8  S. 
providing  that  the  liC^slature  shall  have  power 
to  estahll^  and  aboueh  munlcIpalltieB,  etc^ — 
Town  of  Ormond  v.  Shaw  (Fla.)  lOS. 

In  proceedings  under  Acts  1903,  p.  139,  e. 
6197,  to  exclude  lands  from  a  munidpauty, 
when  the  petition  alleges  that  three-fourths  of 
the  owners  of  the  land  sought  to  be  excluded 
are  plaintiffs,  it  Is  sulDdent,  even  though  all 
the  owners  are  not  parties.— Town  of  Onaond 
T.  Shaw  (Ela.)  108. 

Where  there  is  evidence  to  support  an  order 
of  the  circuit  court,  under  Rev.  St.  1892,  8 
722,  that  objections  to  annexation  of  territory 
to  a  city  be  sustained,  the  order  will  not  be 
disturbed  on  appeal. — City  of  Orlando  t. 
Orlando  Water  &  Light  Co.  <FIa.)  532. 

Under  Rev.  St.  1892,  §  722.  providing  for  die 
extension  of  limits  of  cities,  the  filing  of  objec- 
tions within  30  days  with  the  clerk  of  the  circuit 
court  will  stay  action  by  the  city  until  furtJicr 
order  of  court — City  of  Orlando  T.  Orlando 
Water  &  Light  Go.  (Fla.)  532. 

Objections  to  the  extension  of  the  limits  of 
a  dty.  filed  under  Bar.  St  1892,  |  722.  AM 
to  sustain  ruling  of  court  d^Ing  extension. — 
City  of  Orlando  T.  Orlando  Water  A  light  Oo. 

(Fla.)  532. 

In  Rev.  St.  1892,  8  722,  providing  for  the 
filing  of  objections  to  the  extension  of  the 
limite  of  Incorporated  cities,  "whereupon"  the 
court  shall  order  notice  to  be  served  on  the 
mayor,  etc.,  the  word  "whereupon"  does  not 
mean  "inamediateiy." — City  of  Orlando  T.  Or- 
lando Water  &  Light  Co.  (Fla.)  532. 

I  X.    OoTemmental   powen   amd  ffna- 
tioms  la  ceaeral. 

*A  municipal  corporation  has  on^  such 
powers  as  are  expressly  conferred  by  its  char- 
ter or  statute  or  are  necessarily  Implied  from 
the  general  objects  of  the  manldpality.— Gam- 
bill  V.  Erdrich  Broa  &  Marx  (Ala.)  297. 

8  3.  IieKlsIatlYe  ematrol  of  ataaieival 
acts,  richta.  aad  UabUitles. 

Acts  1902,  p.  106,  No.  79,  as  amended  by  Acts 
1901,  pp.  214.  S69,  Nos.  96,  179,  requiring  the 
parish  ot  Orleans  to  erect  a  ooortlwuaei  JMd 
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not  In  contravention  of  Const  arts.  819,  820. — 
Benedict  T.  Olty  of  New  Orleau  (Xa.) 

-f  4.    ProeeedlBKB   of  «ou«ll  ov  vtber 
■roTflntliiK  bodT* 
An  ordinance  held  to  remftln  In  ftma^  not- 
withstanding adoption  of  new  chartw. — ^Fer- 
mU  t.  OitT  of  Opelika  (Ala.)  249. 

The  mere  change  of  a  district  to  a  (Sty  with 
the  same  boundaries  held  not  to  r^al  or- 
dinances.—FerreU  T.  Clt7  of  Opelika  (Ala.) 

249. 

i  6.    PnbUe  latproTemeiits. 

Contract  for  grading  of  city  streets  construed, 
and  held  to  entitle  the  city  to  order  the  omission 
of  any  part  of  the  woTk.~-<Mtr  of  Bnslv  T.  D. 
J.  Moore  &  Co.  (Ala.)  679. 

t  6*    Vse  utd  rernlatloii  of  pnblle  pla- 
ees,  property,  mnd  works. 

The  heirs  at  law  of  the  owner  of  a  barying 
lot  in  a  cemet^r  adjoining  a  public  thorough- 
fare therein  held  to  have  such  a  special  Interest 
In  the  subject-matter  as  to  entitle  them  to 
maintain  a  bill  to  remove  obstructions  in  the 
thoroughfare  adjoining  the  lot  of  complainant's 
ancestor.— Weiss  v.  Taylor  (Ala.)  519. 

*Tbe  permanent  obstruction  of  a  public  street 
Is  a  pabiic  nuisance. — Weiss  v.  Taylor  (Ala.) 
S19. 

An  owner  of  property  abattinc  on  a  jrtreet 
has  a  right  of  view  not  only  In  front  of  his 
property,  but  ss  to  the  entin  length  of  the 
street— First  Nat.  Bank  v.  Tyson  (Ala.)  560. 

The  erection  of  stone  columns  extending  be- 
yond the  iQuilding  line  of  the  lot  adjoining  com- 
plainant's held  to  entitle  him  to  an  injunction, 
though  he  proved  no  actual  damage. — First  Nat. 
Bank  v.  Tyson  (Ala.)  660. 

In  a  suit  by  a  private  person  to  enjoin  the 
obstruction  of  a  street,  the  fact  that  the  bill 
alleged  several  grounds  of  special  injury,  while 
the  proof  established  only  one,  did  not  consti- 
tute a  varisnce. — First  Nat.  Bank  r.  Tyson 
<Ala.)  S60. 

I  T.  Torts. 

*A  traveler  on  a  public  street  knowing  of  a 
dangoroos  excavatfon  therein,  or  having  reason 
to  oelieve  that  the  same  exiets,  must,  on 
approaching  tlie  place,  look  for  and  avoid  it  if 
possible. — Mcmtgranery  St  By.  Co.  v.  Smith 
(Ala.)  767. 

*It  Is  not  the  dnty  of  a  traveler  in  a  public 
street  to  ascotsin  vrtietbra  or  not  the  way  Is 

clear,  though  It  Is  his  duty  after  ascertaining 
that  there  is  an  obstruction  to  exercise  ordinary 
care  to  avoid  injury. — Montgomery  St  By.  Co. 
V.  Smith  (Ala.)  '^7. 

I  8.   Flsoal  Mianagemeat,  pnblie  debt, 
seonrltles.  axid  taxation. 
*Power  of  a  municipality  to  tax  is  never 
Implied. — Oambill  t.  Brdrich  Bros.  &  Marx 
(Ala.)  297. 

A  resolution  of  a  city  council  authorizing  the 
mayor  to  execute  a  note  held  ineuflQcient  to 
render  the  city  liable  on  a  bond  executed  by 
the  mayor  therenndwr— Gntta  Percha  &  Bub- 
ber  Mfg.  Go.  t.  CSty  of  AttaUa  (Ala.)  719. 

Const  i  222,  authorising  the  passage  of  laws 

empowering  muncipalitles  to  issne  bonds,  does 
not  prohibit  the  passage  of  a  single  law  to 
cover  that  subject — Blaliey  v.  City  Oonncli 
of  Montgomery  (Ala.)  745. 

Acts  1903,  p.  69,  authorizing  cities  and  towns 
to  bsne  bonds  for  certain  purposes,  does  not 
require  the  minutes  of  the  city  council  to  show 
that  notice  of  election  was  given. — Blakey  v. 
CitT  Council  of  Moitgomery  (Ala.)  746. 


Certain  averments  of  bill  to  restrain  a  ci^ 
from  issuing  bonds  held  not  eqtiivalent  to  an 
averment  that  no  returning  officer  was  appointed 
for  the  election. — Blakey  t.  0it7  Council  of 
Montgomery  (Ala.)  745. 

Under  Acts  1906,  p.  69,  bonds  issued  by 
munidiiali^  hsM  not  rendered  invalid  by  pro- 
vision of  the  election  ordinance  relative  to  the 
kind  of  bonds  which  sbould  be  Imed. — Blakey 
City  Council  of  Mont«mnery  (Ala.)  746. 

Municipal  bond  electi<m,  under  Acts  1908,  p. 
69,  held  not  Invalid  on  collateral  attack  merely 
because  no  returning  officer  was  appointed  or 
elected  for  the  various  precincts. — Blakey  v. 
City  Council  of  Montgomery  (Ala.)  746. 

A  statute  which  requires  the  city  of  New  Or- 
leans to  set  apart  annually  for  a  certain  purpose 
a  certain  proportion  of  whatever  amount  she 
may  derive  from  taxes  imposed  by  herself  is 
not  the  exercising  of  the  power  of  taxation  con- 
fided by  the  Constitution  to  the  city,  nor  the 
levying  of  a  tax  in  excess  of  the  constitutional 
limit— Benedict  T.  City  of  New  Orleans  (La.) 
792. 

Tax  liens,  privileges,  and  mortgages  for  the 
years  1870-1876.  securing  paymoit  of  taxes  doe 
to  the  dt?  of  New  Orlaana  for  thoas  years, 
lapse  In  liiree  years  from  the  adcmtlon  of  Con- 
stitution of  JSdB,  under  article  180.— Bousset 
v.  OltT  of  New  Orleans  (la.)  B96. 

MURDER. 
MUTUAL  BENEFIT  INSURANCE. 

Sea  "Immraiica^**  1  la 

NAMES. 

Hearsay  In  prosecution  for  illegal  change  of 
nam^  see    Crimioal  Law,"  S  12. 

Irregularities  as  to  namea  as  ground  for  new 
trial,  see  "Orlmmal  Law,"  f  33. 

Issues,  proof,  and  variance  on  prosecution  for 
unlawful  change  of  name,  see  "Indictment 
and  Information,"  t  6. 

Judicial  noUce  of  names  of  Judges,  seo  "Crlm- 
insl  Law."  «  7. 

Necessity  for  recital  of  name  in  certificate  of 
judgment,  see  "Jodgmeut."  S  7. 

On  oallota  as  affecting  election  oontesta,  see 
"Elections,"  i  6. 

Bl^t  to  change  as  n%rdse  of  personal  liber- 
ty, see  "Constltatlonal  Law,"  (  4. 

In  a  prosecution  for  a  change  of  name  In  viola- 
tion of^ Act  Oct  10,  1903  (Acts  1903,  p.  438), 
it  was  Immaterial  whether  the  debt  defendant 
intended  to  avoid  thereby  was  created  before  or 
after  the  passage  of  the  act — ^Morris  v.  State 
(Ala.)  978. 

In  a  proeecntlon  tor  a  change  of  name  In  viola- 
tion of  Act  Oct.  10,  1903  (Acts  1908,  p.  438), 
evidence  that  defendant  owed  other  debts  ttum 
the  one  allied  in  the  indictment  held  admissible 
on  the  Issue  of  fraudulent  Intent — ^Morris  t. 
State  (Ala.)  978. 

Where  in  the  country  of  plaintiff's  nativity 
a  child  bears  the  family  name  both  of  his  father 
and  his  mother,  he  may  sue  in  his  full  name, 
though  he  has  borne  in  this  country  only  the 
paternal  fami^  name.— DeBenzes  v.  His  Wife 
(La.)  806. 

NATIONAL  BANKS. 

See  "Banks  and  BanUnb"  I  2. 
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NAVIGABLE  WATERS. 

Se«  *^atera  and  Water  Oonnea." 

i  1.   ItUiU  QBdttr  wftter. 

The  title  to  and  domain  of  a  tide  water  bay 
is  presumed,  in  the  absenoe  of  proof  to  the  con- 
trarr,  to  be  vested  in  the  atate. — Gain  t.  Simon- 
Bon  (Ala.)  &71. 

NEGLIGENCE 

CauEing  death,  see  "Death."  f  1 
Oriminal  uegligence  eaaBtng  deaUi,  Me  "Homi- 
cide;* S  2. 

Imputed  negligence  of  urrant,  see  "Master 
and  Servant,"  S  12. 

Pleading  in  general  in  action  for,  see  "Plead- 
ing," 1  1: 

By  partUnUar  eUuMta  of  parties. 

See  "Carriers,"  M  1,  8,  6;  "Mnnicipal  Oorpora- 
tione."  «  7/ 

Banks,  see  "Banks  and  Bankiug,"  8  1. 

Employers,  see  "Master  and  Servant,"  88  S-11. 

Railroad  companleB,  see  "Bailroads,"  8{  4-11. 

Telegraph  or  telephone  conmanies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

Condition  or  use  qf  particular  ntedeaqf  property, 

vwrks,  crmaeMnery. 
See  "Electricity";  "Bxplosives" ;  "Highways," 
I  ^  "BaUroads,"  8$  4-11;  "Street  B^lroads," 

ConOibutorunegllgenoe. 

Of  passengers,  see  "Carriers,"  8  7. 

Of  person  in  control  of  property  injured  by 
fire  caused  by  operation  of  railroad,  aee 
"Railroads,"  8  11. 

Of  person  injured  by  flowage  of  land,  see  "Wa- 
ters and  Water  Conrsea,'*^  8  8. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "street  Railroads,"  8  2. 

Of  pawn  killed  or  injnred  by  operation  of 
railroad,  see  "Railroads,"  »  7-0. 

Of  servant,  see  "Master  and  Serrattt,**  H  7-11. 

Of  shipper,  see  "Carriers,"  8  3. 

I  1.  Acts    or    omisaloas  eonatltmtlv 

netella-enoe. 
*An  Instruction  defining  wanton  negligence 
held  correct. — Alabama  Oreat  Bonthem  B.  Co. 
V.  Ouest  (Ala.)  6&4. 

i  2.    Contribntorj  nexlicenoe. 

*The  contributory  negligence  of  parents  In 
permitting  a  child  of  four  years  to  go  without 
a  caretaker  on  the  streets  ou  which  electric  cars 
are  operated  cannot  be  impnted  to  tiie  chUd. — 
JackaonvlUe  BlectTic  Go.  t.  Adams  (Fla.)  188. 

I  3.  A«tioB>. 

*Where  the  evidence  Is  not  in  conflict,  the 
questioD  of  contribatory  negligence  Is  ona  of 
law  for  the  court-^LonlsrlUe  &  N.  B.  Co.  t. 
Pearce  (Ala.)  72. 

The  plea  of  not  guilty,  coaled  with  a  plea  of 
contributory  negligence,  is  not  an  admlaslon 
of  negligence. — LoaisviUe  &  N.  B.  Co.  T.  Pearce 
(Ala  J  72. 

An  instmction,  in  an  action  for  death  of  a 
child,  to  find  for  defendant  If  the  child  had  suf- 
ficient intelligence  to  know  the  danger,  held 
pcopec,  where  an  adult,  acting  as  did  the  child, 
would  have  been  guilty  of  contributory  negli- 
gence.—  Chambers  v.  Mllner  Coal  &  Ry.  Co. 
(Ala.)  no. 

A  demurrer  to  pleas  of  contributory  negli- 
gence in  an  acticHi  by  an  administratrix  for 
death  of  a  child,  because  they  did  not  aver  that 
"plaintiff"  had  sufficient  dwcretlon,  held  prop- 
erly overruled. — Chambers  t.  Mllner  Coal  &  By. 
Co.  (Ala.)  m 


*A  plea  of  contributory  necHgenoa  mnst  stats 
the  facta  cwiatltuting  the  negiigenee. — Soathov 
By.  Co.  T.  Branyon  (Ala.)  675. 

Pleas  charging  contributory  Qeeligence  in  an- 
swer to  a  count  in  the  complaint  charging 
simple  negligence  only  held  not  demurrable. — 
Brawley  v.  Birmingham  By.,  Light  &  Power 
Co.  (Ala.)  019. 

*Wbere  the  evidence  showed  that  plaintifl 
was  guilty  of  contributory  neeligoice  depriving 
her  of  'the  right  to  recover,  the  court  properly 
gave  the  afBrmatlTe  charge  requested  by  de- 
fendant— Brawley  v.  Blrminsham  {^.,  Ucht  ft 
Power  Co.  (Ala.)  919. 

NEGOTIABLE  INSTRUMENTS. 

Sm  "Bills  and  Notes.** 

NEWSPAPERS. 

An  afBdavit  of  publication  of  a  notice  of  in- 
tentloD  to  apply  for  the  passage  of  a  special 
law  held  not  objectionable  as  failing  to  state 
the  name  of  the  newspaper  and  the  name 
of  the  county  in  which  the  publica- 
tion was  made. — Childers  v.  Shepherd  (Ala.) 
236. 

NEW  TRIAL 

In  criminal  prosecutions,  see  "Criminal  Law,** 

8  33. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Brror."  |  4. 
Opening  or  Taeating  judgmant,  see  "Judgment.** 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  8  23. 

Review  of  discretion  of  court  in  ralings  on 
motion  for.  see  "Criminal  Uiw,**  8  41. 

Review  of  ruling  on  motion  for  as  dependent 
ou  presentation  of  grounds  of  review  In  rec- 
ord, see  "Appeal  and  Brror,"  89  7,  a 

8  1*  Grounds. 

That  the  bill  of  exceptions  which  was  reserved 
on  a  formal  trial  was  inadvertratly  handed  to 
the  jury  on  their  retirement  hM,  under  the 
facta,  to  be  no  gronnd  for  new  triat — Birming- 
ham Ry.  &  Electric  Co.  v.  Mason  (Ala.)  690. 

8  S.    Pxoeeedincs  to  proouro  mem  trial. 

*(3eneral  order  of  continuance  over  the  term 
held  not  to  keep  a  motion  for  new  trial  alive. — 
Southern  Ry.  Oo.  v.  Jones  (Ala.)  118. 

In  proceedings  for  new  trial,  affidavits  of 
jurors  were  admissible  to  show  that  papers  im- 
properly sent  to  the  jury  rocnn  were  not  read.— 
Birmingham  Ry.  &  Electric  Oo.  t.  Mason  <Ala.) 

590. 

*A  motion  for  new  trial  held  required  to 
specifically  point  out  wherein  the  jury  disregard- 
ed the  law,  or  the  court  will  not  review  ft  on 
appeal. — Ard  v.  Crittenden  (Ala.) 

On  the  hearing  of  a  motion  for  a  new  trial  on 
the  grounds  of  surprise,  mistake,  or  fraud,  held 
that  the  affidavit  was  insufficient  to  overoome 
the  evidence.— Wells  v.  Gallagher  (Ala.)  747. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution.'* 

NOMINAL  DAMAGES. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  "Carriers,"  8  6. 

For  failure  to  deliver  tel«cram,  see  "Tde- 
graphs  and  Telepboues,"  8  1< 

^ght  to  as  ground  for  nversal,  see  "Appeai 
and  Brror,"  8  23. 
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NONSUIT. 

Before  trial,  eee  "Dbmiaeal  and  Nonnilt'* 

NORMAL  SCHOOLS. 

See  "Schools  and  School  Districta,"  |  1. 

NOTARIES. 

CerUficate  of  acknowledgment,  aee  "Acknowl- 
edgment,** S  1. 

Bight  to  execnte  commlBslon  to  take  teetimon]''. 
see  "Depositions.** 

l^tle  of  statute,  see  "Statute^"  {  B. 

The  certificate  of  a  notary  pablic  to  the 
acknowledgment  of  a  mortgage,  taken  seven 
months  after  the  expiration  of  nls  term,  held 
not  effectiTe  aa  the  act  of  a  de  facto  officer. 
— Sandlln  t.  DowdeU  <Ala.)  279. 

•Under  Code  1886^  I  1102,  a  notarr  pnUic 
Add  only  entitle  to  perform  the  dntiea  of  hie 
office  for  a  reaBonabie  time  after  the  expira- 
tion of  his  term. — Sandlln  t.  DowdeU  (lU.) 
270. 

NOTES. 

Promissory  notes,  see  •'Bills  and  Notes." 

NOTICE. 

Defect  fai  copy  of  venire  served  on  defendant 
as  gronnd  for  qnashing  indictment  or  in- 
formation, see  "Indictment  and  Information," 
8  4. 

Publication  In  offidal  newspapers,  eee  "News- 
papers." 

Record  of  mortgage  as  notice,  sea  "Mwtgf^es,** 

Of  jxtrHcular  facta,  acta,  or  proceedings. 

See  "xvilverse  Poaseasion,"  fi  1;  "Obattel 
Mortgages."  f  1;  "Trial,"  1. 

Appointment  of  receiver,  see  "Receivers,"  S  2. 

Dishonor  of  check  by  bank,  see  "Banks  and 
Banking,"  S  !• 

Biection  to  determine  iasnance  of  county  bonds, 
see  "Counties,"  9  3. 

Filing  of  interrogatories  In  eQuity,  see  "Sani- 
ty.*^ i  4. 

Intention  to  apply  for  paeaage  of  special  or 
local  law,  see  "Statntes."  f2. 

Loss  insured  against,  see  "Insurance,**  |  8. 

Municipal  bond  election,  see  "Municipal  Cor- 
porations," {  8. 

Special  terms  of  courts,  see  "Gonrts,*'  {  2. 

Summary  proceedings  against  attorney,  see  "At- 
torn^  and  Client,"  S  1. 

Terminatdw  of  contract  of  employment,  see 
"Master  and  Servant."  |  2. 

To  partioular  classes  parties. 

See  "Master  and  Servant,"  I  2. 

Insurers  and  insurance  agente,  see  "Insurance," 

S  7, 

Purchaser  of  bill  or  note,  see  "Bills  and  Notes," 

NUISANCE. 

Obstruction  of  street,  see  "Munidpal  Corpora- 
tions," {  6. 

Pollution  of  water  course,  see  "Waters  and 
Water  Courses,"  |  1. 

I  1.   PnbUe  nvisanoeB. 

'Limitations  is  no  defense  to  a  bill  to  abate 
a  public  nuiaance. — Weiss  v.  Taylor  (Ala.)  B19. 

*The  court  of  chancery  baa  jurisdiction  to 
enjoin  a  poblic  nuisance. — Weiss  v.  Taylor 
(AU.)  619. 


*An  individual  who  has  sustained  a  apedal 
injury  from  a  public  nuisance  may  maintain  a 
bill  to  enjoin  It— First  Nat  Bank  t.  Tjwaa 

(Ala.)  fi60. 

OBLIGATION  OF  CONTRACT. 

Lawi  impalrinib  see  "Constitutional  Law,"  |B. 

OBSTRUCTIONS. 

In  street  aea  "Munidpal  Oorporations,**  |  & 
Of  eaaementa,  see  "Easements,"  |  & 

OCCUPATION. 

Tax  on,  see  "Licenses,"  I  L 

OFFER. 

Of  proof,  see  "Trial."  |  2. 
Or  reward,  see  "Rewards." 

OFFICERS. 

Embesslemuit  see  "S^mbezzlement'* 
Mandamus,  see  "Mandamus,"  {  2. 
Presumption  as  to  performance  of  offidal  duty, 
see  "Evidence,"  }  2. 

§00  warranto,  see  "Quo  Warranto.'* 
i^t  to  maintain  prohibition  after  advise  de* 
dsion  in  injunction  proceedings,  see  "Elec- 
ti<Hi  of  Remedies." 
Sale  of  liquor  to  officer  as  justification  for 
breach  of  liquor  laws,  see  "Intoxicating  U/t- 
noTs."  I  4. 

Particular  dosses  oSloen. 

See  "Judges":  "Justices  of  the  Peace":  "No- 
taries" ;  "Receivers" ;  "Sheriffs  and  Consta- 
bles." 

Assessors  of  taxeiL  see  TTazatfon,''  I  8. 
CommissioDers  of  Insurance,  see  "Insurance," 
II.. 

Corporate  officers,  see  "Corporations,"  U  4,  S. 
Road  overseers,  see  "Highways,"  {  1. 
State  officers,  see  "States,"  {  1. 

I  1.   Appointment,     qnnlUention,  and 

tenure. 

*WordB,  "until  his  successor  is  dected  and 
qualified,"  as  used  in  Constitution  and  statutes 
relative  to  terms  of  office^  construed. — Prowell 
V.  State  (Ala.)  104. 

'Unless  some  other  time  is  fixed,  the  general 
presumption  is  that  a  term  of  office  dates  from 
the  1^1  ascertainment  of  the  result  of  the  elec- 
tion.—Prowell  V.  State  (Ala.)  164. 

The  Legislature  has  the  power  to  paas  laws 
r^ulating  appointments  to  statutory  offices,  un- 
less reatrained  by  some  constitutional  provision. 
—State  V.  Bryan  (Fla.)  929. 

S  24   Title  to  and  possession  of  office. 

Injunction  will  lie  to  protect  the  poasession  of 
an  officer  de  facto  against  the  interference  of  a 
claimant  where  hte  title  is  disputed,  until  tlie 
latter  eeteblishes  his  title  by  proper  proceeding. 
—Sanders  t*  Emmer  (La.)  ^1;  In  re  Enuner, 

OPENING. 

Judgment  see  "Judgmnt;'*  |  8. 

OPINION  EVIDENCE 

In  dvil  actions,  see  "Eividence,*'  {  10. 
In  criminal  proeecutions,  see  "Criminal  I<aw," 
J18. 
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OPINIONS. 

Ot  coorti.  SM  "Courti,"  I  2. 

ORDER  OF  PROOF. 

At  trial,  aee  "Trial,"  1  2. 

ORDERS. 

Rerlew  of  appealable  ordera,  Me  "Appeal  and 
ErnVi 

ORDINANCES. 

AffectiDg  dlspenaation  f>f  liqaora,  aee  "Intoxl- 
catine  Liquors,"  §  2. 

Detemuiiatlon  of  validiiy  oa  habeas  eoipna,  see 
"Habeas  Corpus,"  |  2. 

Imposios  licenae  tax,  see  'XlcenaeB,"  {  1. 

Muoidpal  ordinaiices,  see  "Mnnldpal  Corpora- 
tions,^' i  4. 

Pariah  ordinances,  see  "Goonties,'*  K  1,  8< 
Retatinc  to  street  railroads,  see  "Street  Rail- 
roads.** 

OSTEOPATHY. 

See  "Fhysiciana  and  Sargeons." 

OWNERSHIP. 

Claim  of,  by  adverse  possessor,  sea  **AdTerse 
Possession,^'  S  1. 


See  ■Tlsb.r 


OYSTERS. 
PARDON. 


Determination  on  habeas  corpus  as  to  eompli- 
aiuw  with  conditions  of,  sea  Habeas  Ootpoa," 

*A  pardon  which  is  not  void  In  its  inception 
cannot  be  revolied  for  any  cause  after  its 
deliveiT  and  acceptancft  axe  complete. — Ex 
parte  Alvares  (Fia.)  481. 

In  the  abEience  of  statute,  and  unless  the 
act  constituting  the  violation  of  a  cradition 
of  a  pardon  is  itself  a  criminal  offense,  the 
violation  of  the  condition  is  no  ground  for 
prosecution  by  indictment. — Ex  parte  Alvares 
(Fla.)  481. 

The  established  practice  to  test  the  question 
whether  there  has  been  a  violation  of  the 
condition  of  a  pardon,  in  the  absence  of 
statutory  regulations,  determined. — Ex  parte 
Alvarez  (FlaO  481. 

Where  a  conditiooai  pardon  has  been  granted 
and  accepted,  and  the  convict  has  fulflUed  the 
conditions  thweof,  the  effect  la  the  same  as 
though  the  pardon  were  absolnte^Bx  parte 
Alvares  (Fla!)  4S1. 

'Wh^e  a  prisoner  has  accepted  a  conditional 
pardon,  but  has  violated  the  conditions,  the 
pardon,  in  case  of  a  condition  precedent,  does 
not  take  effect,  and  in  case  of  a  condition 
subsequent  ttecomes  void. — Elz  parte  Alvares 
(Fia.)  481. 

Where  conditional  pardons  expressly  provide 
that  on  violation  of  the  conditions  the  offender 
shall  be  liable  to  summary  arrest  and  recom- 
mitment, such  BtipulatiooB  held  binding. — Ex 
parte  Alvarez  (Fia.)  481. 

*Where  a  convict  has  been  released  on  a 
conditional  pardon,  bis  arrest  and  recommit- 
ment cannot  be  had  on  the  mere  order  of  the 
Govemw  or  board  of  pardons  al<Hie,  unless  so 


provided  by  statute^  or  by  ibe  exwesa  tenna 
of  the  pardon. — Kx  parte  Alvares  (Fia.)  4S1. 

•Where  a  criminal  accepts  a  pardon,  he  ac- 
cepts it  subject  to  all  the  valid  conditions  and 
limitations.— Ex  parte  Alvares  (Fia.)  481. 

PARENT  AND  CHILD. 

See  "Bastards";   "Infanta";   "Guardian  and 
Ward." 

Defense  of  parent  or  child  as  azcnae  for  crime, 

see  "Homicide,"  H  4,  7. 
N^ligence  of  parent  imputed  to  diild,  see  **Neg> 

licence."  8  *• 
Right  of  person- in  loco  parentis  to  cfaaadse 

pupil,  see  "Aaaault  and  Battery."  {  2. 
Subjects  of  damages  for  injuries  to  diild,  see 

"Damages,"  S  !• 
Wrongful  death  of  diild,  see  "Death."  |  1. 

*The  father  ot  infant  children,  where  there  Ii 
no  sufficient  cause  for  depriving  him  of  the  right* 
has  Qie  legal  right  to  their  custody  and  to  navt 
them  educated  in  any  religious  faith  he  may 
think  proper. — Hemandea  v.  Thomas  (Fia.) 
641. 

*The  father.  If  of  good  moral  character  and 
able  to  anpport  the  child  In  his  own  style  of 
life,  cannot  t>e  deprived  of  the  privilege,  and.  as 
between  liim  and  other  relatives  of  the  diild,  is 
generally  to  be  preferred. — ^Hwumdes  t.  Tbom- 
as  (Fia.)  G41. 

*The  court  should  not.  without  good  cause,  in- 
vade the  natural  right  of  the  parmt  to  the  cus- 
tody and  control  of  his  Infant  child. — ^Heraan- 
dea  T.  Thranas  (Fia.)  641. 

•Agreements  by  parenta  for  the  transfer  to 
odiers  of  the  custody  of  tiielr  children  an 
ayinat^nblle  policy  ^Honandes  t*  Thconaf 


PARISHES. 


See  "Counties." 


PAROL  EVIDENCE. 

In  civil  actiona,  aee  "Evldencfl^**  Sf  4,  ft. 
To  prove  falsity  of  acknowledgment,  aoo  **Ao> 
knowledgment^"  |  SL 

PARTIES. 

Aflsignee  as  party  to  salt,  see  "Asalgnmenti,** 

8  1. 

Competency  as  witnesses,  see  '•Witnesses,"  i  1. 
Death  ground  tor  abatement,  see  ''Abatement 

and  Revival,"  |  2. 
Domicile  ot  residence  as  affecting  venue,  see 

"Venue.'*  t  1. 
Objections  for  purpose  ot  review,  see  "Appeal 

and  Error,"  §  4. 
Persons  concluded   by    Judgment,  see  "Jndg> 

ment,"  S  «■ 

Reversal  as  to  co-parties,  see  "Appeal  and  Sr* 

ror,"  I  23. 

Right  to  appeal,  see  **Appeal  and  Error,**  H  13- 

22. 

Transfer  of  interest  ground  fOr  abatemat,  see 
"Abatement  and  Revival,"  I  1. 

In  aeUoM  by  or  agerinat  particular  efauses  qf 
parttes. 

Partners,  see  "Partnership."  (  1. 

In  particular  actions  or  prooudingt. 

See  "Ejectment,"  S  2;  "Equity,"  S  2;  "Fraud." 

t  1;  "InjuncUon,"  I   3;  "Judgment,"  |  2; 

"Mandamus,"  S  S;  "Quieting  Title,"  t  2. 
For  accounting  by  mortgageih  aee  "Mortgaie%** 
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Foreclosnre,  see  "MortgageB,"  {  7. 

On  appeal  or  writ  of  error,  see  **A]ipeal  and 
Error,"  SS  3,  5. 

Saits  to  set  aside  fraudulent  conTeyancea,  see 
"Frauduleat  Conveyancee,"  S  3. 

To  exclnde  land  from  mtinidpclltjr,  see  'Htfn- 
nicipal  CM^rations,"  1  1. 

To  Tacate  mortgage  C(H«eiomTe  w»lu,  na  "Mort- 
gages." I  7. 

3to  porHetilar  elom*  pfeonveyanoa,  9imtraet$, 

ortrantactUms. 
See  "Fraadulent  ConveTancea,"  {  2. 

I  1.  New  pavtiM  mnd  ehjuMC^  ot  parties. 

*  Amendments  making  an  entire  change  In 
partlea  defendant  cannot  be  made,  althoogh 
such  amendments  are  made  at  different  times. 
—Harden  MwcantUe  Co.  t.  Wbitetide  (Aim.) 
676. 

In  a  salt  to  reatrain  payment  of  a  judgment 
to  tbe  judgment  creditiw,  complainant  held 
properly  permitted  to  amend  so  as  to  make  as- 
s^neea  of  tlie  jadgment  mrtieB  to  tbe  contro- 
versy.— T.  L.  Mnrpby  ft  Oo.  r.  American  Soda 
Vonntaln  Go.  (Mlis.)  lOa 

PARTITION. 

Decree  In*  as  affected  by  failure  to  appoint 
guardian  ad  litem  for  iiuant  parties,  see  "In- 
fants," S  3. 

EiBtoppel  of  parties  to  partition  suit  to  assert 
after  acquired  title,  see  "Estoppel,"  {  1. 

Partition  deed  asa^Ting  rise  to  eaaement.  see 
"Easements,"  fit  1.  2. 

Pleading  adverse  poeseBsion,  see  "Adrerse  Pos- 
session," i  3. 

Powers  of  judge  as  to  convocation  of  family 
meeting  to  determine  infants'  rights  on,  see 
-Infanta,"  S  8- 

Right  of  married  woman  to  sue  for,  see  "Hus- 
band and  Wife,"  8  8. 

Taking  and  filing  proofs  in  Dartition  suit  under 
equity  rules,  see  "Equity,"  S  4. 

I  1.   AotloBs  for  partltieB. 

A  petition  held  to  justify  partition  of  trunt 
real  estate  by  the  probate  court. — Edwards  v. 
Edwards  (Ala.)  82. 

'Partition  or  sale  for  partition,  binding  on 
the  remaindermen,  may  be  had  by  one  having 
an  andlvided  balr  interest  In  land  and  a  life 
eaute  in'  the  other  half  interest.— Fitts  v.  Crad- 
dock  (Ala.)  508. 

*Code  1806,  8  1469,  fteM  not  to  authorize  the 
probate  court  in  partition  to  adjust  advance- 
menta  among  tenants  in  common. — ^Bosone  r. 
Daniel  (AlaO  774. 

Where  a  court  of  equity  has  acquired  Jurisdic- 
tion in  partition  between  heirs.  It  will  adjust 
the  questions  of  advancements. — ^Bowme  v. 
Daniel  (Ala.)  774. 

Tbe  jurisdiction  of  equity  to  partition  land 

held  not  tsien  away  by  Code  1896,  8  8178,  giv- 
ing the  probate  court  jurisdiction  of  partition 
suits. — Bozone  v.  Daniel  (Ala.)  774. 

Under  Code  1S96,  8  3176,  the  probate  court 
baa  no  jurisdiction  to  decree  partititm  where 
the  lands  are  not  susceptible  of  divlaion. — 
Bozone  v.  Daniel  (Ala.)  774. 

*Partition  operates  upon  the  possession  and 
not  upon  the  title,  serrJng  merely  to  sever  the 
previous  unity  of  possession. — Kennedy  v.  Rai- 
ney  (Ala.)  818. 

In  a  suit  for  partition,  plea  failing  to  aver 
how  respondoit  became  the  owner  of  tbe  land, 
w  such  possession  as  would  be  adverse  to  his  co- 
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tenants,  fteld  InsofBdent. — Jordan  t.  Jordan 
(Ala.)  992. 

The  fact  that  a  presumptive  heir  of  parties 
whose  successions  were  partitioned  was  not 
made  a  party  defendant  in  the  partition  pro- 
ceedings will  not  necessarily  render  them  and  a 
sale  made  thereunder  null.— -Tobin  v.  United 
States  Safe  Deposit  &  Savings  Bank  (La.)  33. 

Where  there  were  two  partition  proceediufp* 
in  which  a  widow  acted  for  her  son  as  his 
totiiz,  an  objection  on  the  ground  of  the  want 
ot  authority  of  the  mother  to  represent  such 
child  as  a  ground  for  refusing  to  carry  out  the 
purchase  at  the  partition  sale  Is  without  force. 
—Chevalley  v.  Pettlt  (La.)  113. 

PARTNERSHIP. 

Allowance  of  exemptions  out  of  partnetshfp  as- 
sets, see  "Exemptions,"  8  1* 
Ass^nments  by  copartner,  see  "Assignments," 

Between  connecting  carriers,  see  "Carriers," 
8  8. 

In  llquw  business,  see  "Intoxicating  Uquors," 
8  2. 

Prejudicial  error  In  entering  judgmait  against 
firm,  see  "Appeal  and  Error,'*  i  18. 

Requirements  of  statute  of  fraucu  as  to  sale  of 
partnership  realty,  see  "Frauds,  Statute  of," 
I  2. 

8  1.    Mntnal  ris^ts.  datios,  mnd  llabUl- 
tles  of  pnvtBen. 

One  of  the  partners  Aeld  not  a  necessary 
party  to  a  suit  to  compel  the  purchasers  of 

Sartaership  Interests  to  pay  the  partnership 
ebts  as  they  had  agreed. — Tillis  v.  Folmar 
(Ala.)  913. 

I  S.    Ricbte  sad  llabUitles  as  to  tlilrd 
persons. 

*Members  of  a  firm  are  entitled  to  dispose  of 
their  individual  property  as  they  see  fit.  if  there 
is  sufficient  partnerahip  assets  to  satisfy  firm 
debts. — Holmes  Bros.  v.  Fergoson-McKlnney 
Dry  Ck>ods  Co.  (AUss.)  70. 

I  3.  Retirement  mmA  adwlssioa  of  part- 
ners. 

lu  a  suit  for  partnership  accounting  and  to 
procure  the  declaration  of  a  lien  on  certain 
partnera'  interests  in  the  assets  of  a  new 
firm,  member  of  the  new  firm  held  a  neces- 
party.— Sdman  &  Co.  v.  Walling  (Ala.) 

*As  between  persons  selling  an  Interest  in  a 
partnership  and  tbe  purchasers  who  agree  to 
pay  tbe  partaersbip  debts,  the  latter  are  princi- 
pals and  the  former  are  sureties,  as  to  such 
debts.— Tlllla  v.  Folmar  (Ala.)  913. 

PASSENGERS. 

See  "Carriers,**  81  S-a 

PAVING. 

By  street  railroad  wmpanj,  see  "Street  Rail- 
roads," I  1. 

PAYMENT. 

See  "Tender." 

Subrogation  on  payment,  see  "Subrogation.'* 
0/  particular  clauea  cj  offU^otioTU  or  liaiAime*. 
See  "Chattel  Hortgacss."  I  8;  "Hortsas««,"  |  5. 
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PENALTIES. 

Failure  to  satisf?  mortgace,  see  "MortgtSM," 

i  0- 

Practicing  medicice  withont  licenae,  wa  "Fhy- 

Bicians  and  Sargcona," 
Unlawfully  catting  trees,  aee  "Treapass,"  |  2. 

PENDENCY  OF  ACTION. 

Effect  as  to  propertj  involvad.  lee  "Lb  Fen- 
dens." 

PERSONAL  INJURIES. 

See  **AHaiilt  and  Batteir.*'  I  1;  "Negligence." 

Asaessment  of  damages,  see  "Dama^."  t  5. 
Bias  or  interest  of  witness,  see  "Witnesses,"  S  6. 
Caused  by  animal  becoming  frightened  at  rail- 
'  way  appliance,  see  "Railroads,"  |  5> 
Caused  by  dogs,  see  "Animals." 
Caused  by  negligence  in  use  of  highway,  see 

"H^hways,"  6  3.  ^ 
Caused  by   operation   of  street   TBilroad,  see 

"Street  Railroads,"  {  2.   , 

Oom^tency  ol  witnesses,  see  •^Ituewess," 

Cross4xamiiiatioit  of  witnesses,  ne  'fit- 
nesses." 5  3. 

Demonstrative  evidence,  see  "Bridence,"  i  5. 

Directing  verdict  in  action  for,  see  **Trfal," 
i  4. 

Excessive  damages,  see  "DRmages,"  S  4. 
Harmless  error  in  instmctlons,  see  "Appeal 

and  Error,"  S  21. 
Instmctions  in  general,  see  "Trial."  If  C,  7. 
Pleading  in  general,  see  "Pleading,"  I  2. 
Reception  of  evidence,  see  "Trial,"  |  2. 
Res  gestK,  see  "Evideoce."  S  8. 
Right  to  recover  for  injuries  to  Infant  employe 

as  affected  by  disaffirmance  of  contract  witii 

employer,  see  "Infants,"  S  2. 
Subjects  of  damages,  aee  "Damages,"  {  1. 
To    employe,    see    "Master    and  Servant," 

»3~11. 

To  passenger,  see  "Carriers,"  $  6. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," S  9. 

To  traveler  on  highway,  see  "Mnnidpal  Coi^ 
porations,"  i  7. 

To  traveler  on  highway  erofldng  railroad,  see 
"Railroads."  |  8. 

To  ttespasaer,  aee  "Railroads."  I  8. 

PETITION. 

For  habeas  corpus,  see  "Habeas  Corpas,"  S  2. 
For  rehearing,  aee  "Appeal  and  Error,*  B  12. 
For  stock  law  election,  see  "Animals." 
To  exclude  land  from  municipalltr,  see  "Mnnld- 
pal  Corporations,"  i  1. 

PETITORY  ACTION. 

See  "Real  Actiona." 

PHOTOGRAPHS. 

Restraining  exhibition  of.  In  Rogne^  Gallery, 
see  "Injunction,"  S  2. 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses  in  criminal  prosecutions, 

see  "Criminal  Law,"  fl  13. 
Competency  of  witnesses  as  to  value  of  services 

oC,  see  'nVituensea,"  {  1. 
Criminal  responsibility  of,  for  death  caused  by, 

see  "Homicide,"  S§  2,  6,  10. 
Medical  expert  iritnesses,  see  "Evidence,"  S  10. 


An  osteopadiic  physician  Jield  wItUn  certain 
statutes  prohibiting  any  pers<Mi  from  practicing 
medicine  without  a  certificate  from  a  board  of 
state  medical  examiners,  and  imposing  a  penalty 
for  violation  of  the  act. — ^Ligon  v.  State  (Ala.> 
662. 

PLEA. 

In  dvU  actions,  see  "Pleading,"  i  8. 
In  criminal  prosecution,  see  "Criminal  Law." 
I  & 

PLEADING. 

Amendment  on  appeal,  see  ''Appeal  and  Er- 
ror" U  18-22. 
A|i^Icabuiy  ^f  instructions  to  pleading  see 

Appealability  of  mlings  oo  motions  to  atziki, 

see  "^peal  and  Error,"  i  2. 
Assignment  of  error  to  sostaining  demurrer* 

see  "Appeal  and  Error."  i  9. 
Effect  of  ideading  in  summary  proceedings 

against  attorney,  see  "AttMney  and  Qient," 

Failure  to  amend  as  groond  for  discontlnQance, 
see  "Dismissal  and  Nonsuit,"  fi  1. 

Harmless  error,  see  "Appeal  and  Error," 
SS  18,  19. 

Objections  for  purpose  of  review,  see  "i^peal 
and  Error,"  |  4. 

Presumptions  on  appeal.  Me  "Appeal  and  Er- 
ror," ft  IB. 

Review  dependent  on  presentation  of  grounds 
of  review  in  record,  see  "Appeal  and  Error," 

a  7.  a 

Review  of  discretion  of  trial  court  as  to  ml* 
insB,  see  "Appeal  and  Error,"  i  16. 

Review  of  ruling  on  demurrer,  see  "Appeal  and 
Error,"  H  18.  10. 

Waiver  of  plea  to  Jurisdiction  pleading  to 
merits,  see  "Abatement  and  Revival,"  |  8. 

AilegaHoiu  at  to-  fmtleutar  /tuts,  oeCs,  or 

tmnwcttons. 
See  "Adverse  Poesesslon."  |  8;  "Damages,"  |  5. 
Statute  of  limiutions,  see  "Limitation  of  Ac- 
tions," I  3. 

tn  aeUant  by  or  against  porMeuIar  dosses  <^ 
parties. 

See  "Carriers."  K 
Executors  and  a6 
and  Servant,"  Sft  3,  8;  "Railroads,"  H  8,  10; 
"Street  Railroads,''  §  2. 
Bank,  see  "Banks  and  Banking."  I  1. 
Telegraph  company,  aee  "Telegraphs  and  Tele- 
phones," I  1. 

in  parUauUtr  euMona  or  prooeecUngs, 

See  "Ejectment,"  |  3;  "Equity,"  S  3;  "Forci- 
ble Entry  and  Detainer."  i  1:  "Fraud,"  S  1; 
"Habeas  Corpus,"  §  2;  "Injunction,"  {  3; 
"Mandamus,"  18;  "Negligence,"  S  3;  "Parti- 
tion," I  1;  "Reformation  of  Instnuneuts," 
I  2;  "Trespass,"  |  2;  "Trover  and  Conver- 
siou,"  (  1. 

Election  contest,  see  "Electicms,"  |  6. 

For  breach  ot  contract,  see  "Contracts,"  H  1.  S- 

For  breach  of  contract  for  carriage  of  pa^t^en- 
ger,  see  "Carriers,"  S 

For  breach  of  contract  for  transportation  of 
live  stock,  see  "Carriers,"  S  4. 

For  breach  of  covenant,  see  "Covenants,"  |  3. 

For  breach  of  warranty  of  goods  sold,  see 
"Sales,"  §  7. 

For  causing  death,  see  "Death,"  fi  1. 

For  death  of  servant,  see  "blaster  and  Serv- 
ant." S  3. 

For  delay  in  delivery  or  failure  to  deliver  tele- 
gram, see  "Telegraphs  and  Telephones,"  {  1, 
For  discovery,  see  '^isoovery,"  1  1. 


!  2-8;  "Corporations,"  {  5; 
LdminiBtraton."  t  6 ;  '^Master 
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For  diTcrsion  of  irater  conrae,  m  'Patera 

aod  Water  Gonrses."  S  1. 
For«clo«UK,  MO  "MortgageB,"  t  7. 
For  ejection  of  passenger,  aee    Carriers,"  1  8. 
For  flowase,  see  "Waters  and  Water  CJoorses," 

<  8. 

Fot  injnriss  to  animale  eansed  lay  operation  of 

railroad,  lee  "Railroads,"  t  10. 
For  personal  injaries,  see  "Carriers,"  S  6; 

"Master  aud  Servant,"  {  8;  "Railroads,"  |  8; 

"Street  Railroads,"  }  2. 
For  price  of  goods  sold,  see  "Sates,"  f  6. 
For  vTongfnl  death  of  puaenger,  les  "Ouv 

riers,"  ii  6.  7. 
Indictment  or  criminal  information  or  com- 
plaint,  see  "Indictment  and  Information." 
On  bUl  or  note,  see  "Bills  and  Notes,"  {  2. 
On  bond,  see  "'Bonds.'*  I  1. 
On  insniance  policies,  see  "Insnrance,"  {  9. 
Petition  to  exclude  land  from  muuldpallty,  see 

"Monicipal  Corporations,"  8  !• 
Pleas  in  criminal  prosecations.  see  "Criminal 

Law,"  S  6. 

To   set   sside   frandnlent   conTersnces.  see 

"Frandoleut  GonTerances,"  I  8. 
To  redeem  from  esscntion  aalek  see  "Bxeca- 

tion,"  I  8. 

To  redeem  from  mortgage,  see  "Mortgages, ' 

i  8. 

To  restrain  issnance  of  municipal  bonds,  see 
"Mnniclpal  Oorporationa,"  S  8. 

To  restram  obstmction  of  street,  see  "Munici- 
pal Corporations,"  S  0. 

I  1.   Fosm  and  alleK^Uons  i>  cemer«L 

A  bill  held  not  to  charge  as  matter  of  fact 
that  one  taking  an  assignment  of  notes  had 
knowledge  or  notice  of  their  being  impressed 
frith  a  trust. — Bank  of  Lureme  T.  Birmmgham 
Fertilize  Co.  (Ala.)  126. 

An  averment  in  an  action  against  a  railway 
company  tor  the  death  of  an  engineer  held  a 
conclusion  of  the  pleader,  and  not  to  show 
contributorr  negligence. — Westom  By.  of  Ala- 
bama V.  Russell  (Ala.)  811. 

In  an  action  by  a  tenant  against  her  land- 
lord for  tresTMiBE,  replications  A«M  not  objec- 
tionable for  failure  to  set  oot  the  lease.— Snede- 
cor  V.  Pope  (Ala.)  318. 

*In  an  action  for  injuries  resulting  from 
explosives  wrongfully  left  in  a  highway,  it  was 
not  necessary  to  aver  defendant's  duty  with  re- 
spect to  the  matter  complained  of. — ^Wells  t. 
Gallagher  (Ala.)  747. 

In  an  action  against  a  street  railway  for  inju- 
ries received  by  plaintiff  through  falling  into  an 
excavation  made  by  defendant  in  the  public 
street,  counts  of  the  petition  held  not  demurra- 
ble as  charging  disjunctively  two  causes  of  action. 
— Montgomery  St  By.  Co.  v.  Smith  (Ala.)  767. 

I  2.   Deelaratfont  eomvlftlnt,  petition,  or 
stAtement. 

*A  c<Hnplaint  for  injuries  to  a  ser^'ant  need 
not  allege  that  the  action  was  brought  in  the 
connty  where  the  injury  occurred,  or  in  the 
county  where  plaintiff  neides,  as  provided  by 
Aeti  1903,  p.  182.— Tennessee  Coal,  Iron  ft  R. 
Go.  v.  Brldgee  (Ala.)  902. 

I  S.    Vlek   or   answer,  oross-oomplaint, 
and  affidavit  of  defense. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer,  a  demurrer  to  a 
plea  alleging  facts  admissible  under  the  gen- 
eral issue  held  jvoperly  sustained. — Western 
Ry.  of  Alabama  t.  Russell  (Ala.)  311. 

The  question  of  the  sufficiency  of  a  special 
plea  in  an  action  for  the  death  of  an  employ^ 
held  immaterial  on  the  ground  that  the  facts 
alleged  were  admissible  under  the  general  is- 
sue.— Western  By.  of  Alabama  v.  Russell  (Ala.) 
811. 


Where  a  plea  professed  to  answer  all  of  the 
counts  of  the  complaint,  but  was  not  good  as 
an  answer  to  all  of  thwn,  a  demurrer  thereto 
was  properly  sustained. — Snedecor  t.  Pope 
(Ala.)  818. 

In  an  action  against  a  foreign  corporation, 
it  was  not  an  abuse  of  discretion  to  permit  de- 
fendant to  file  a  plea  in  abatement  setting  up 
the  gnnutds  alleged  In  a  motion  to  quash  the 
semes. — ^Dozier  Lumber  Oo.  t.  Smlth-Isburgh 
Lumber  Oo.  (AJa.)  714. 

In  an  action  for  the  price  of  goods  sold,  a  plea 
purporting  to  be  a  special  plea  of  non  est  factum 
was  not  a  plea  in  abatement,  bat  (me  In  bar, 
and  -not  subject  to  be  stricken  on  motion.—- 
Equitable  tlfg.  Co.  v.  Martin  (Ala.)  789. 

A  plea  of  set-off  held  good  as  against  a  de- 
murrer.— Birmingham  Paint  ft  Roofing  Co.  v. 
Crampton  ft  Tharpe  (Ala.)  1020. 

I  4.  &eplleatlom  ov  replj  and  svbse- 
qvemt  plsadlass. 

In  an  action  on  a  bniltUng  contract,  a  replica- 
tion to  a  plea  as  a  whole  held  demurrable  as 
setting  up  a  contract  different  from  the  one  on 
which  plaintiff  sued.— Gates  v.  O'Oara  (Ala.) 

729. 

I  6.    Demnrrer  or  ezeeptioa. 

Where  the  defective  part  of  a  count  could 
be  stricken  and  leave  a  good  cause  of  action^ 
defendant's  remedy  was  by  motion  to  strike, 
objection  to  evidence,  or  request  for  instruc- 
tions, and  not  by  demurrer. — ^Woodstock  Iron 
Works  V.  Stockdale  (Ala.)  336. 

Where  a  petition  Is  good  as  against  grounds  of 
demurrer  assigned,  It  u  oot  error  to  overrule  the 
dnnarrer.  althongh  the  petition  is  subject  to 
demurrer  on  other  grounds. — Littie  t.  Marx 
(Ala.)  517. 

Averments  in  a  bill  for  specific  performance 
of  a  contract  taken  as  confessed  on  demurrer 
held  to  entitle  defendant  to  a  decree  for  mecific 

Serfurmancfc — Obmpbell  v.  Lombardo  iAla.) 
78. 

Objection  to  the  complaint  that  part  of  the 
damages  was  speculative  and  remote  should  be 
taken  advantage  of  by  motion,  objection  to 
evidence,  or  by  charges,  and  not  by  demurrer. 
— ^Armour  Packing  Co.  d  Louisiana  t.  Yieteh- 
Tonng  Produce  Co.  (Ala.)  680. 

*A  demurrer  Is  not  the  proper  method  for 

eliminating  Improper  items  or  special  acts 
an  alleged  Diligence. — Western  Union  Tele- 
graph Co.  V.  Wells  (Fla.)  838. 

g  6.  Amended  and  snpplemeBtal  plaad- 
Incs  and  repleader. 

Where  a  replication  was  changed  by  amrad- 
ment  after  the  overruling  of  a  demurrer  there- 
to, defendants  were  not  entitled  to  the  benefit 
of  sucb  demurrer  to  tlM  replication  as  amended 
without  refiling  the  some. — Cooley  v.  United 
States  Savings  ft  Loan  Go.  (Ala.)  516. 

*Where  all  of  the  counts  In  a  complaint  were 
in  contract.  It  was  not  error  for  the  court  to 
permit  the  addition  of  another  count,  declare 
ing  on  a  special  contract,  by  amendment — 
Armour  Packing  Go.  of  Louisiana  T.  Vietch- 
Tonng  Produce  Co.  (Ala.)  680. 

Where  plaintiff  filed  a  second  count  after 
the  filing  of  special  pleas,  which  count  was 
merriy  a  repetition  of  the  first,  It  was  not 
necesssry  that  the  pleas  should  be  refiled  to 
apply  to  such  coimt. — Gutta  Percha  &  Rubber 
Mfg.  Go.  V.  City  of  Attalla  (Ala.)  719. 

I  7,    Slcnature  and  verifloatlon. 

In  an  action  for  breach  of  contract,  the  con- 
tract Add  admissible,  under  Code  1^6, 1 1801.— 
Easley  v.  Boyd  &  Tait  (AlaJ  988L 


*  Point  annotated.   0m  i^llalras. 
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I  S.  MotlOHB. 

'Damages  alleged  In  tbd  complaiiit,  but  which 
ar«  not  recoTerable,  and  irrelevant  aTerments, 
may  be  properly  stricken  on  motion. — W.  F. 
VandiTer  &  Co.      W&ller  (Ala.)  133. 

In  a  suit  for  trespass,  defendant  Jteld  reqnlred 
to  elect  some  day  on  which  the  acta  of  trea- 
paBB  were  to  be  proTed,  to  entitle  her  to  a  re- 
covery.— Snedecor  v.  Pope  (Ala.)  S18. 

*Where  matter  itated  In  the  plea  waa  not 
relevant  to  the  complaint,  it  was  properly 
stricken  on  motion,  under  Code  1896^  I  3280. 
— Armour  Packing  Oo.  of  Louisiana  T.  Vietch- 
Young  Produce  Oo.  (Ala.)  680. 

A  motion  for  compulsory  amendment  and  an 
order  granting  the  motion  should  point  out  in 
what  partlcnlar  the  jple*  to  detectiT^ — ^Habbord 
T.  Andenon  (Fbu)  107. 

*Wher«  there  is  a  plea  of  a  ceneral  Lnne,  an 
additional  plea  amounting  to  the  general  isane 
Is  properly  stricken.  —  Hubbard  T.  Andnvon 
(Pla.)  107. 

•To  authorise  the  striking  ont  a  plea.  It 
must  be  not  only  Informix,  out  also  irrelevant. 
—Hubbard  r.  Anderson  (Fla.)  107. 

i  9>  lunttB*  proof,  and  Tarlaneo. 

Where  the  record  failed  to  show  that  any  pleas 
were  filed  by  defendant,  notwithstanding  the 
minute  entry  recited  that  defendant  plead  the 
general  Issues  with  leave  to  give  in  evidence  any 
matter  that  might  be  specially  pleaded,  this 
amounted  to  no  more  than  a  plea  of  the  general 
issue,  and  plaintifTa  objections  to  the  relevancy 
and  immateriality  of  defendant's  evidence  as  to 
•nch  matter  mlgbt  properly  have  been  siutaliied. 
—Main  t.  Badney  (AUu)  981. 

*Fact8  admitted  by  the  pleadings  need  not 
be  proved,  and  all  the  allegations  in  the  dec- 
laration which  are  not  denied  by  ^ea  are 
admitted  to  be  true. — Sapreme  Lodge  K.  P.  t. 
Lipscomb  (F)a.)  637. 

1 10.  Def eets  and  objeetloas,  w«iTer,  and 
alder  by  verdlot  or  Jndcment. 

*Wbere  the  sale  of  property  under  execution 
waa  enjoined,  the  failure  of  the  seizing  creditor 
to  make  certain  allegations  in  answer  to  the  in- 
JnnctioD  hcid  cored  by  evidence  received  with- 
out objection  on  the  trial.— State  Nat.  Bank  r. 
S.  W.  Clark  *  Sons  (La.)  8M. 

POISONS. 

tTse  In  cmnmlsaion  of  homlddai  see  **Homl- 
cide,"  fl      7,  18. 

POLICE. 

Restraining  acts  of,  see  'Injnnction,"  |  2. 

POLICE  JURY. 

See  ■^nnties,"  |{  1,  8. 


POLICE  POWER. 

m  of  Uqoot 
Z 

POLICY. 


As  to  dispensation  of  Uqoon^  see  "Intoxicat- 
ing Liquors,"  |  Z 


Of  Insarance,  see  "Insurance.** 


POLITICAL  RIGHTS. 

Suffrage,  m  "Elections.** 


POLLUTION. 

Of  water  conrse,  see  "Watm  and  Water 
Oonzaes,"  1  L 

POOL  ROOMS. 

See  "Gaming." 

Judicial  notice  of  meanlas  of  term,  sot  "Orirn- 

inal  law,"  |  7. 
Jurisdiction   of   prosecntion,   see  "Cdnainal 

Law."  18. 

POSSESSION. 

See  "AdTnse  Possession." 

Of  office,  see  "Officers."  S  2. 

Of  property  in  general,  see  "Property." 

To  aapport  action  to  gniet  title,  see  "Qniet- 

luf  mie,"  «  1. 
Transfer  of  as  loan,  tea  "Ballmuit'* 

POWERS. 

Of  nit  1&  mortgagt,  tta  **lCortg>fle^**  1  6L 

PRACTICE 

Procedure  of  particular  courts,  see  "Courta.*' 
In  parMouIar  oMl  ocMoru  or  pneeeding». 

See  **Contempt,"  J  1;  "Detinue";  "Ejert- 
ment":  "Habeas  (%rpaB,"  S  2;  "Mandamus": 
"ProMbition";  "Quo  Warranto,"  t  2:  "Real 
Actions";  "Beplevin";  "Trespass"  |  2;  "Tio- 
Ter  and  Conversion,"  S  1. 

Chmdemuatton  proceedings,  tea  "Hmtnent  Do- 
main." i  s. 

On  bill  or  note,  see  "Bills  and  Notes,**  1  2. 

Suits  for  divorce,  see  "Divorce,"  {  1. 

Partimtlar  proceediryjainactionM. 

See  "Abatement  and  BeTiTal":  "Abearance"; 
"Continuance" ;  "Costs";  "Damagea,"  |  5; 
"DepoaltioDs" ;  "Dismissal  and  Nonsuit": 
"Evidence";  "Execution":  "Judgment";  "Ju- 
dicial Sales" ;  "Jury" ;  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading**:  "Process"; 
"Reference";  "Stipnlations" ;  "Trial";  *'Ven. 
ue.'* 

Vetdiet  see  "Trial."  |  11. 

PartteiUar  remedies  in  or  incident  to  actUmt. 

See  "Attachment";  "Deposits  in  Court";  "Dis- 
covery"; "Garnishment";  "Injunction":  "Re- 
ceivers"; "Sequeat  ration";  "Supereedea*" ; 
•rrender." 

Procedure  in  criminal  proteeMUma. 

See  "Bail."  fi  1 ;  "Criminal  Law." 
Bastardy  proceedings,  see  "Bastards,"  S  1- 
For  offenses  against  liqnor  laws,  see  **Intoxi- 
cating  Liquors,"  i  5. 

Prooedutv  tn  exercite  of  epeotot  JurtecZictiona. 

Li  equity,  see  "Equity." 

AweduTB  on  iwltuh 

See  "Appeal  end  Error";  '^BxceptionB,  Bill 
of';  "Slow  Trial." 

PREJUDICE. 

Oroond  for  reversal,  see  "Appeal  and  Error,** 
i  18;  "Criminal  Law,*'  |  48. 


PRELIMINARY  EXAMINATION. 

On  criminal  charge,  tet  "Criminal  Law/'  i  Id. 
•Mmt  KUMtotod.  Sta  srllalwa* 
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PRELIMINARY  INJUNCTION. 

Sm  ''IiiJtiDetlOD,'*  I  4. 

PREMEDITATION. 

As  etenmit  of  atane.  we  "Homldda."  II  1, 

7,  11. 

PREMIUMS. 

For  iiiaunuuM,  lee  "Inmrance,"  |  S. 

PRESCRIPTION. 

See  "limltatiOD  of  Actions." 

Acquisitlou  of  rightB,'  see  "Adrem  Pobsot- 

•lOQ."  I  1 ;  "Basements,"  |  1 ;  ''Waters  and 

Water  Gounea,"  f  2. 

PRESENTMENT. 

Of  clahns  against  estate  of  dacedent,  see 
•caton  and  Administntoia,"  |  4^ 

PRESUMPTIONS. 

As  to  effect  of  error,  see  "Appeal  and  Brror," 

8  18.  . 
In  cItU  actions,  see  "Bvidence,"  |  2. 
On  appeal  or  error,  see  "AppMl  and  Brxor," 

I  16:  "Criminal  Law,"  {  40. 

PRINCIPAL  AND  AGENT. 

See  "Attonier  and  Client." 

Act  imposing  tax  on  emigration  agent  as  de- 
nial of  due  process  of  law,  see  "Constltn- 
tional  Law,"  |  9. 

Act  imposing  tax  on  emlgraticm  agmt  as  de- 
nial of  eqnal  protection  of  law,  aeo  "Oonsti- 
tntiraial  Law/'^l  & 

Agency  ar  between  hniband  and  wUa,  see 
"HuslMnd  and  Wife."  |  1. 

Corporate  agents,  see  "Corporations,"  |  6. 

DispensatioQ  of  liqnor  through  agents,  see  "In- 
toxicating liqaors,"  SS  1.  4. 

Insnranca  agents  see  "Insnrance,"  I  1. 

ZJcenae  tax  <m  agents,  see  "License*,"  |  1. 

•  1.  Blclkts  ud  UsUUtiM  mm  to  tUr< 
vorsoas. 

It  is  preanmed  that  telegraph  company's 
agent  for  the  reception  of  messages  has  author- 
ity to  bind  the  company  by  agreement  as  to 
the  time  for  sending  messages. — Western  Un- 
loB  Telegraph  Go.  t.  MerrUl  (Ala.)  121. 

*nie  exclusion  of  eTidence  of  representa- 
tions made  by  a  third  person  as  agent  In  the 
■ale  of  goods  held  reversible  error  in  an  action 
against  the  principal  for  false  representations. 
— Romano  v.  Brooks  (Ala.)  213. 

In  a  suit  by  a  seller  to  recover  the  price,  the 
bnyer  is  entitled  to  rely  on  the  ostensible 
authority  of  the  seller's  agent  to  warrant  the 
article  sold ;  but  the  rule  is  otherwise  in  an 
action  by  the  buyer  for  breach  of  warranty,  in 
which  case  the  bnyer  is  bonnd  to  prove  the 
anthorttr  of  the  aener**  agent— Phillipe-Bnt- 
torff  Mfg.  Co.  T.  Wild  Bros.  (Ala.)  359. 

•Where  t^intiff  purchased  eggs  of  defendant. 
It  was  defendant's  duty  to  disclose  the  fact 
that  it  was  acting  as  agent  for  anothM,  if 
such  tact  existed.  In  order  to  escape  liability. 
— ^Armonr  Packing  Co.  of  Loniriana  r.  Yietcb- 
Tonng  Prodnoe  0>.  (Ala.)  680. 

It  is  error  to  charge  that  a  general  agent  has 
no  authority  to  enlarge  the  usual  contract  of 
bailnuut,  so  as  to  make  bla  principal  an  insurer 


of  the  thing  bailed  daring  the  tens. — Dnnwoody 
y.  Saunders  (Fla.)  060. 

Agent  of  sdler  of  lard  warranted  to  be  pure 
leaf  lard  held  to  have  power  to  authorise  the 
bnyer  to  s^  It  as  compound  lard. — Gterman- 
American  Piwritfon  Co,  t.  Jonea  Bros.  A  Oo. 
(Miss.)  521. 

PRINCIPAL  AND  SURETY. 

See  "BaU";  "Bonds";  "Gaaranty."* 

Appeal  from  JodgmeDt  against,  see  "Appeal  and 

Error,"  |  6. 
Liabilities  of  sureties  in  legal  proceedings,  see 

"Appeal  and  Error,"  {  6:  "Attaehroeut,"  9  4. 
Liabilities  of  sureties  on  bonds  to  prevent  or 

discharge  medianics'  liens,  see  'Mechanics* 

Liens,"  8  2. 

Partners  selling  interest  In  firm  as  sureties  of 

purchasers  agreeing  to  pay  partnership  debti, 

see  "Partnership,"  }  8. 
Benditlon  of  costs  against  sureties  in  bastardy 

proceedings,  see  "Bastards,"  1 1. 
Right  of  assignee  to  recover  on  policy  held  as 

security,  Bee  "Insurance,"  8  9. 
Rifi^t  of  surety  to  reMrain  collection  of  jodg- 

ment,  see  "Judgment,"  8  4. 

8  1.  IHsokArs*  of  raMty. 

*Wtaere  a  nrlndpal  on  notice  failed  to  defend 
the  aetiw.  w  suretr  on  paying  the  judgment 
may  recover  the  amount  paid. — ^Dambskibsak- 
deselskabet  Habil  t.  United  States  Fidelity  ft 

Guaranty  Co.  (Ala.)  M. 

6  C<    Remedies  of  eredltors. 

•Independent  of  statute,  a  creditor  cannot  be 
compelled  to  exercise  bis  remedy  against  the 

Erincipal   before   resorting   to   the   surety. — 
tampskibaaktieaelskabet    Habil    v.  United 
Statea  Fidelity  &  Onaranty  Co.  (Ala.)  M. 

I  3.   Bleats  and  renedles  of  snrety. 

*A  request  to  sue  a  principal  dlsdiarges  the 
surety,  when  the  negligence  of  the  creditor 
damage  has  accrued  to  surety. — ^Dampakibaak- 
tleselskabet  Habil  v.  United  SUtei  Fidelity  ft 
Guaranty  Co.  (Ala.)  M. 

PRIORITIES. 

Of  croppers'  liens,  see  "Agriculture.'* 
Of  mortgages,  see  "Chattel  MortgagflB,**  |  1; 
"Mortmai.''  I  2. 

PRISONS. 

Place  ct  imprisonment,  se«  "Criminal  Law," 
8  44. 

Power  of  court  over  action  ot  prisMi  board, 
aaa  '^sUtntlonal  Law,"  |  8. 

PRIVATE  ROADS. 

Bii^ts  of  way,  see  "BasamentB.** 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  |  1. 

PROBATE. 

Authority  of  probate  Judge  to  grant  habeas 
corpus,  see  "Habeas  Corpua,"  8  2. 

(3(^ateral  attack  on  judgment  of  probate  court, 
see  "Judgment,"  8  o. 

Doty  of  judge  as  to  issuance  of  liquor  license, 
see  "Intoxicating  Liquors,"  8  2. 

Sffect  of  statute  reqairiag  c^tiflcate  of  Judg- 
ment to  be  filed  In  ivobate  court,  see  "Judg- 
ment," 8  7. 
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Juriadictiou  of  equity  to  remove  admiDiatra- 
tion  of  estate  from  probate  court,  see  "Equi- 
ty," I  L 

Mandamw  to  judge  <tf,  see  "Mandamus,"  {  8. 

PROCESS. 

In  actloiu  against  porttcuZorcZaswt  of  porMes. 
Foreign  corporations,  see  "CorporationB,"  S  8> 
SnieUei  on  Iwi)  bond,  see  "Bail,^'  {  1. 

In  parUeular  aeUona  or  prooeeding$. 
On  appeal,  see  "Appeal  and  Error,"  i  6. 

Pairtieular/onM<tfvnit8or  other  process. 
Bee   "Execution";   "Qarnishmeut";  "InJanc- 
tton" ;   "Mandamus" ;   "Prohibition" :  ^'Quo 
Warranto" ;  "Replevin"  ;  "Sequestration." 

I  1.    Dafeota,   obJeetioiUf   and  Kotend- 
meat. 

•When  the  sheriff's  return  is  sufficient  on -its 
face  and  its  truthfulness  is  admitted,  matters 
dehors  the  return  must  be  raised  by  plea. — 
Putnam  Lumber  Co.  v.  Ellis- Young  Co.  (Fla.) 
198,  196;  Ellis-Young  Co.  t.  Putnam  Lumber 
Co^  Id. ;  Same  t.  East  Coast  Lumber  Go.  (Fla.) 

Failure  to  state  in  the  BheritTs  retnm  as 
to  the  serrice  of  a  writ  that  defendant  foreign 
ccnporatlon  was  doing  business  in  the  stats, 
or  that  its  president,  serTed,  resided  in  the 
state,  or  was  In  the  state  on  business  of  the  cor- 

Ciratton,  is  not  ground,  under  Rer.  St  1802, 
1026,  for  quashing  the  return. — Putnam  Lum- 
T  Co.  V.  Ellis- Young  Co.  (Fla.)  193,  198; 
Ellis- Young  Co.  t.  Putnam  Lumber  Co..  Id.; 
Same  t.  mst  Coast  Lumber  Co.  (Fla.)  198. 

PROHJBITION. 

See  "Election  of  Remedies." 

t  1*   Natnre  and  cronnds. 

•Where  the  Judge  of  the  district  court  has 
jurisdiction  to  render  a  judgment  from  which 
an  appeal  lies,  prohibition  to  restrain  the  ex- 
ecution of  sucn  Judgment  will  not  iBsue  from 
the  Supreme  Court. — Martel  v.  JeDaingB-Hey- 
wood  OU  Syndicate  (La.)  705;  In  re  Martel,  Id. 

PROMISSORY  NOTES. 

Sea  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  'Insurance,**  18. 
Taking  and  filing  proof  In  eqnltr,  see  'Eq- 
uity, *  I  4. 

PROPERTY. 

See  "Aulmals":  "Fish";  "Franchises*';  "Mines 
and  Minerals";  "Shipping." 

Adverse  possesion,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  §  0. 

Dedication  to  public  use,  see  "Dedication." 

Judidal  iDtwference  with  as  isolation  of  con- 
stitution, see  "Ooostitutional  law,"  S  3. 

Protection  of  rights  of  property  by  Injunction, 
see  "Injunction,"  fi  2. 

Taking  for  public  use,  see  "Eminent  Domain." 

In  the  absence  of  actoal  possession  of  land  in 
any  one  else,  the  holder  of  the  title  is  deemed  to 
be  in  constructive  possesion. — ^Ladd  T.  Powell 
(Ala.)  46. 

There  cannot  be  two  cooflicting  constructive 
poeseeaions  at  the  same  time  of  the  same 
pronertf  — Gilmore  T.  Schenck  (La.)  40. 


PROVINCE  OF  COURT  AND  JURY. 

In  civil  aetioQs,  see  "Trial.*'  I  S. 

In  criminal  prosecutions,  see  "Crbnlul  Tmw" 

PROVISO. 

Office  of  in  constitution,  see  "Oonstitatioiial 

Law,"  {  2. 

PROVOCATION. 

For  homicide,  see  "Homicide,"  ff  7,  11. 

PROXIMATE  CAUSE. 

Direct  at  remote  consequences  of  injury,  see 
"Damages,"  {  L 

Of  death  frmn  opttation  of  railroad,  eee  ''Bail- 
roads,"  S  7. 

Of  injuries  caused  by  leaving  exploatres  in 

highway,  see  "Highways,"  9  3. 
Of  mjniy  to  servant,  see  "Master  and  Serr- 

anti^  a  8.  5.  7,  9. 

PUBLICATION. 

In  official  newspapers,  see  "Newspapers.** 
Of  notice  to  apply  tor  special  or  local  law,  se« 

"Statutes,"  S  2. 

PUBLIC  DEBT. 

See  "Counties,"  J  8;  "Municipal  Oorporfttions.** 
I  8:  "States,"  f  2.  »^  'r- 

PUBLIC  IMPROVEMENTS. 

By  monidpslitifls,  see  "Municipal  Oorpora- 
tions."  »  (T 

PUBLIC  LANDS.  ' 

Lands  nnder  water,  see  "Navigable  Waters." 
M. 

Best  and  secondary  evidence  of  grant,  see  "Evi- 
denOB,"  14. 

PUBLIC  NUISANCL 

See  "Nulsant^"  |  L 

PUBLIC  POLICY. 

Affecting  dispensation  of  llquora,  see  "Intoxi- 
cating Liquors,"  {  3. 

Affecting  validi^  of  agreement  for  custody  of 
child,  see  "Parent  and  child." 

Affecting  validity  of  contracts,  see  "Coo- 
tracts,^  {  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  L 

PUBLIC  USE 

Dedication  of  ^operty,  see  "Dedication.** 
Taking  propsty  for  public  nse,  see  "Bmlnent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  i  44;  '  Paidon.** 
Of  offense  against  liqo<«  laws,  see  "Intoxi- 
cating liqoors,"  I  6. 
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PUNITIVE  DAMAGES. 

See  "DunagM.-*  H  %  & 

QUARANTINE. 

Bl^ts  of  widow,  wt  "Bncntns  and  Adrnini*- 
tratora."  ft  S. 

QUASHING. 

Indictment  or  Information.  ae«  "Indictment  and 

Information,"  $  4. 
Retain  of  process,  see  "Process,"  i  1. 
Venize,  aee^'Jn^  I  4. 

QUESTIONS  FOR  JURY. 

In  dvil  actions,  see  "Trial,'*  f  4. 
In  criminal  prosecutions,  see  "Griminal  Law," 
1  21;  "Homicide,"  8  10. 

QUIETING  TITLE. 

I  1*   Blxht  of  MtioH  aaiil  defonsas. 

*To  maintain  a  bill  to  quiet  title  under  Code 
1896,  8  809,  complainant  must  have  actual  or 
coostmctlve  possession^ — ^Ladd  t.  Powell  (Ala.) 
4& 

•Complainant  hdd  not  to  have  soch  peace- 
able possession  of  land  as  to  authorise  her  to 
sue  to  quiet  title,  under  Code  1890,  H  808-814. 
— Randle  t.  Daoghdrill  (Ala.)  162. 

*Under  Code  1806,  8  809,  possession,  to 
sustain  an  action  to  quiet  title,  must  be  peace- 
able and  nndlBputed.— Foy  v.  Barr  (Ala.)  &78. 

*A  bill  to  remove  a  cloud  does  not  He  against 
a  defendant  baring  possessed  himself  of  certain 
lands,  having  leased  others,  and  otherwise  at- 
tempting to  exercise  control  of  all  tbe  lands. — 
Barco  v.  Doyle  (Fla.)  103. 

i  S.  ProoeodlncB  relief. 

In  a  suit  to  quiet  title,  evidence  as  to  "whose 
land  It  was  generally  known  as"  was  incompe- 
tenL— Ladd  t.  Powell  (Ala.)  46. 

In  a  suit  to  quiet  title,  evidence  of  posses- 
sory acts  by  respondents  held  sufficient  to  so 
far  contest  complainant's  possession  as  to  de- 
feat their  right  to  maintain  the  suit. — Ladd  v. 
PoweU  (Ala.)  46. 

A  bill  In  equity,  seeking  to  quiet  title  and 
for  other  relief,  held  lacking  in  eqnlty. — Mer- 
ritt  T.  Alabama  Pyrites  Co.  (AlaO  555;  Ala- 
bama Pyrites  Co.  v.  Merritt,  Id. 

In  a  proceeding  In  egnlty  to  remove  a  clood 
from  the  title  and  to  have  a  conveyance  canceled 
as  fraudulent,  the  parties  executing  such  con- 
veyance are  necessary  parties. — Florida  Land 
Bock  PbOBpbete  Go.  v.  Anderson  (Fla.)  882. 

QUO  WARRANTO. 

Security  tor  costs,  see  "Oosts,"  8  2. 

8  1>  Ifatnve  aad  cronnds. 

Under  Code  1896,  8  84^>  an  action  In  the 
nature  of  quo  warranto  will  lie  against  a  munic- 
ipal corporation  when  It  onlawfolly  exercises 
the  frendiise  of  operating  a  llooor  diniensary. — 
Gityof  Uniontown  v.  State  (Ala^  814;  State 
T.  Wilbum  (Ala.)  816. 

*An  information  in  the  nature  of  a  quo  war- 
ranto never  lies  to  enforce  the  performance  of  a 
private  contract — State  v.  Bryan  (Fla.)  929. 

I  8.   Jiuisdietlfn^  proeeedlass,  Md  re- 
lief. 

*In  auo  warranto  it  la  not  necessary  to  ob- 
tain a  flat  foi  thA  issuance  of  an  altematire  writ 


before  filing  the  petition  on  information.— 
Newman  v.  State  (Ala.)  648. 

In  quo  warranto  proceedings  to  oust  dis- 
pensary commissioners,  certain  pleas,  consist- 
ing of  a  genwal  denial  and  of  an  allegation 
that  they  were  acting  under  an  act  of  the 
Legislature,  held  demurrable. — Newman  T. 
State  (Ala.)  648. 

Under  Code  1896,  S  3424,  the  trial  of  an  in- 
formation in  the  nature  of  a  quo  warranto, 
whether  in  vacation  or  term  time,  la  before 
the  eonrt,  and  not  by  the  Ji^ge. — ^Newman  t. 
State  (AU.)  648. 

On  the  Attorney  General  alone  rests  the  re- 
sponsibility for  the  filing  of  an  information  in  the 
nature  of  a  quo  warranto  against  aperson  hold- 
ing public  office. — State  v,  Bryan  (Fla.)  929. 

•The  proper  practice  in  quo  warranto  to  in- 
quire into  tne  title  of  one  to  a  public  office  is  to 
mstitote  the  proceeding  In  the  name  of  the  state 
on  the  relation  of  the  Attorney  Gteneral,  and  the 
mention  of  relators  In  the  Information  other 
than  the  AttomeyGraeral  is  mere  snrplusage. — 
State  V.  Bryan  (Fla.)  929. 

*The  Attorney  General  is  the  proper  officer  to 
file  an  information  In  the  nature  of  a  quo  war- 
ranto against  any  person  holding  a  public  office, 
and  on  tbe  filing  of  the  information  the  writ  is- 
Bues  as  in  ordinary  actions  of  debt  by  tbe  state 
againat  its  debtora.— State  t.  Bryan  (Fla.)  OSBd. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant" 

Assessment  of  damages  for  injuries  from  opera- 
tion of  railroad,  see  "Damages,"  §  5. 

Carriage  of  goods  and  passengers,  see  "Car- 
riePB.^ 

Condemnation  proceedings  by,  see  **Bniinent 

Domain,"  SS  1^- 
Gross-examination  of  witnesses  in  action  for 

ii^oriea  from  operation  of,  see  "Witnesses," 

Death  caused  by  operation  of  railroad,  see 

"Death,"  {  1. 
Flowage  of  land  caused  by  railroad  bridge,  see 

"Waters  and  Water  Courses,"  8  8. 
Incorporation  in  general,  see  "(Corporations," 

8  1. 

Instructions  in  general  in  action  for  death  caus- 
ed by  operation  of,  see  "Trial,"  8  7. 

Instructions  in  general  in  action  for  injuries 
caused  by  operation  of,  see  "Trial,"  8$  5.  6. 

Measure  of  damages  for  Inlnrles  caused  by 
operation  of  railroad,  see  "Damages,"  8  3. 

Opinion  evidence  in  action  for  injuries  caused 
ojr  operation  of,  see  "Evidence."  8  10. 

Opmion  evidence  In  action  for  injuries  to  ani- 
mals  caused  by  operation  of,  see  "Bvidence," 
8  10. 

8  1>   Control  And  renlktlon  la  reneraL 

Acts  Feb.  28,  1903  (Gen.  Acts  1903.  p.  95)  a- 
mending  Code  1896,  c  96,  does  not  confer  on 
the  railroad  commission  the  autliority  to  otdet 
a  change  of  location  of  a  railroad  atetfon. — Stete 
V.  Nashville,  C.  &  St  L.  Ry.  (AU.)  081 

S  £•    Zioeatioii  of  road,  termini,  «ad  stn- 
tlons. 

A  railroad  may  fix  ite  terminus  at  such 
location  in  the  place  designated  as  the  terminus 
as  shall  be  agreed  upon  between  it  and  the 
munlcinil  aatborities. — Oentral  of  Georgis  Ry. 
Go.  T.  Union  Springs  &  N.  Ry.  Go.  (Ala.)  4Ti. 

Where  a  railroad  projecto  an  extension  to  a 
certein  terminal  point,  it  Is  not  necessary  that 
it  sliould  own  property  at  that  point  in  order 
to  make  ite  terminus  there. — Central  of  OeoKia 
By.  Oo.  r.  Union  Springs  &  M.  By.  Co.  (Ala.) 
473. 
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Location  of  depot  of  railroad  in  one  place 
in  a  tenninal  city  held  not  to  preclude  it  from 
atendins  its  line  to  another  place  in  that 
city. — Central  of  Georgia  Ey.  Co,  t.  Union 
S^ngB  &  N.  Ry.  Co.  (AU.)  473. 

{  S.   OoBitnietioii*     mmlBt6B«mea»  «md 
eqnlpntflBt. 

Where  before  the  aervice  of  a  reBtraining 
order  the  defendant  railroad  company  has 
perfected  ita  croesing,  and  on  the  service  the 
complainant  railroad  company  violently  tears 
up  auch  crossing,  and  there  is  doubt  as  to  the 
title  and  posseasioo  of  plaintiff,  and  public 
interest  will  be  sabBerved,  the  order  may  be 
dissolved  unless  the  atatna  qoo  be  reatoiod.— ' 
Suwannee  &  Sl  P.  B.  Oo.  T.  Weat  Ooast  Bj. 
Co.  (Fla.)  538. 

i  4.   OpenktlttB^tatMtorr  Beswlattoaa. 

A.  persoD  who  throws  a  mimile  into  a  coach 
in  a  moving  tralD  while  standing  on  a  plat* 
fonn  of  the  coadi  violates  Laws  1900,  p.  141, 
c.  108.— State  v.  Ray  (Miss.)  521. 

f  5.    —  Oompanlea  and  penoaa  liable 
tor  lajnvlea. 

In  an  action  against  a  railroad  for  injnriu 
to  a  traveler  on  a  highway,  caused  by  his  mule 
taking  fright  at  a  mail  crane  at  a  crossing,  evi* 
dence  that  the  railroad's  employte  worked  on 
the  crane  Mid  competent — Westwn  By.  <tf  Ala- 
bama T.  Oleghoni  (Ala.)  183. 

I  0.   —  IniwleB  ta  MewwBW  w  te— ■ 
pasaan  In  caaeraL 

Id  an  action  against  a  railroad  company  for 
injuries  caused  by  being  compelled  to  jump 
from  a  rairidly  moving  train,  evidence  held 
to  support  a  verdict  for  plaintUL— IlUnola  Oent. 
R,  Co.  T.  Brown  (Miaa.)  681. 

I  7>  —  Aeoldenta  to  tvalas. 

Whether  street  car  conductor's  negligence  In 
failing  to  comply  literally  with  ordinance  rela- 
tive to  railroad  crossings  was  the  proximate 
cause  of  death  resnlting  to  him  held  a  qnes- 
tion  for  the  jury. — BonniMii  By.  Oo.  t.  Jonea 
(Ala.)  118. 

'Whether  street  car  condnctor,  who  was 
killed  in  a  collision  at  a  railroad  crossing,  vio- 
lated Code  1896,  S  3441,  relative  to  duties  of 
trainmen  at  crossings,  and  was  thus  guilty  of 
contributory  negligence,  held  a  qnestion  for 
the  jury.— Anthem  By.  Oo.  t.  Jonei  (Ala.) 
118. 

1  8.  Aeeldents  at  orfvaalnsB* 

*In  an  action  for  the  killing  of  a  horse,  etc., 
by  a  collision,  evidence  held  to  show  that  the 
driver  was  guilty  of  contribatory  negligence. — 
LotiisvUle  &  N.  R.  Oo.  v.  Pearce  (Ala.)  72. 

'Railroads  are  required  to  keep  their  tracks 
and  all  approadies  to  them  at  public  crossings 
in  good  repair, — Western  By.  of  Alabama  v. 
Cleghom  (Ala.)  183. 

•Fact  that  railroad  which  maintained  a  mail 
crane  at  a  highway  crooning  was  acting  under 
the  directions  of  the  United  States  Postal  De- 
partment held  no  defense  to  an  action  against 
it  for  injuries  to  a  traveler  on  the  highway, 
caused  by  his  mule  taking  fright  at  the  crane. — 
Western  Ry.  of  Alabama  v.  Cleghom  (Ala.)  133. 

In  an  action  against  a  railroad  for  Injuries 
to  a  traveler  on  a  highway,  cansed  by  bis  mule 
taking  fright  at  a  mail  crane,  the  fact  that 
plaintiff  could  have  seen  the  postmaster  ap- 

Eroaching  with  the  mail  bag  held  not  to  show 
im  guilty  of  contributory  negligence. — ^West- 
ern Ry.  of  Alabama  v.  Clegliorn  (AJa.)  133. 

Failure  of  travels  on  highway  to  atop»  eto., 
before  crossing  a  railroad,  held  not  to  contribute 
to  the  fright  of  hla  mnle  at  a  mall  crane  at  the 


crussiug,  in  such  mauDo:  as  to  bar  recovery  tac 
injuries  resulting  from  such  fright — Western 
Ry.  of  Alabama  v.  Cl^hcnn  (Ala.)  133. 

*A  complaint  In  an  action  against  a  railway 
company  for  injuries  at  a  crossing  held  good 
as  against  a  demurrer.— fiontiiem  By.  Go.  v. 
DooglasB  (Ala.)  268. 

*In  an  action  against  a  railway  eompany 
for  injuries  at  a  crossing,  plalntifl  Mia  not 
confined  nnder  the  complauit  to  any  one  par- 
ticnlar  act  of  negligence. — Southern  By.  Co. 
V.  Dooglass  (Ala.)  268. 

In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  certain  evidence 
Jteld  admissible. — Southern  By.  Co.  t.  Douc- 
laas  (Ala.)  288. 

In  an  action  against  a  railway  company  for 
injories  at  a  crossing,  certain  evidence  held 
admissible,  in  view  of  what  it  was  competent 
for  plalnnfl  to  ahow. — Soothem  By.  Go. 
Douglass  (Ala.)  268. 

In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  evidence  held  to 
support  a  judgment  for  j^intifl.— &>nUiem 
Ry.  Co.  T,  Don^aaa  (Ala.)  268. 

In  an  action  against  a  railway  company  for 
injuries,  instruction  held  not  objectionable  for 
failing  to  Qse  the  word  "proximate"  in  an- 
thoriztng  a  recovery  If  the  company  waa  n^Ii- 
gent. — Southern  Iv.  Co.  T.  Dooglass  (AlaJ 
268. 

In  an  action  against  a  railway  company  for 
Injuries,  an  instruction  Held  not  objection- 
able as  not  based  on  evidence. — Sonthem  By. 
Co.  V.  Douglass  (Ala.)  268. 

Evidence  in  action  for  peraonal  injury  from 
a  train  held  sufficient  to  anstain  findings  that 

the  unlawful  speed  of  the  train  was  the  proxi- 
mate cause  of  the  accident  and  that  there  was 
no  contribatory  negligence. — Illinois  Cent  R. 
Co.  V.  Watson  (Miss!)  69. 

*The  defenses  that  the  unlawful  speed  was 
not  the  proximate  cause  of  the  accident  and 
that  the  person  Injured  was  gnilty  of  contribu- 
tory Degltgeoce  held  the  only  ones  permissible 
wh^-e  in  a  municipality  one  is  injured  by  a 
train  running  at  an  unlawful  speed. — lUinoIs 
Oent.  R.  Co.  v.  Watson  (Miss.)  69. 

I  9.      ^  Injariaa  to  penoas  on  or  naav 
traelca. 

Instructions  as  to  contributory  negligence 
held  faulty. — Alabama  Greet  Southern  B.  Co. 
V.  Fulton  (Ala.)  282. 

The  operatives  of  a  railroad  train  are  nnder 
DO  obligation  to  keep  a  lookout  for  persons 
traveling  near  the  track  on  a  thoroughfare  not 
a  public  highway. — ^Alabama  Qreat  Southern 
R.  Co.  V.  Fulton  (Ala.)  282. 

Operatives  of  a  railroad  train  held  to  be  re- 
quired to  use  every  means  at  hand  to  allay 
the  fright  of  a  mule  being  driven  near  the 
track. — Alabama  Great  Southern  B,   Co.  t. 

Ftilton  (Ala.)  282. 

*Where  the  operatives  of  a  train  know  ^t 
a  person  driving  a  vehicle  Is  near  the  tra<l, 
the;^  are  guiltv  of  negligence  If  they  cause  the 
engine  to  make  unusual  noises  calculated  to 
frighten  an  animal  of  ordinary  gentleness. — 
Alabama  Great  Southern  B.  Oo.  v.  Fulton 
(Ala.)  282. 

*In  an  action  for  deatli  of  plaintiff's  Intes- 
tate at  a  crossing,  refusal  to  direct  a  verdict 
for  defendant  held  not  error. — ^Kansas  City, 
M.  &  B.  R.  Co.  V.  Ferguson  (Ala.)  348, 

*In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train,  it  was  competent  to  riiow 
the  condition  as  to  the  fredaency  and  number 
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of  persons  passing  along  defendants  tracks 
at  the  time  and  place  In  oueBtion. — Alabama 
Great  Southern  B.  Co.  t.  Gnest  (Ala.)  6K4. 

In  an  action  against  a  railroad  for  the  death 
of  one  run  over  oy  a  train,  an  Instmction,  erm 
if  having  a  mlaleading  tendency,  held  not  re- 
versible SROTw — ^AlalMuna  Great  Sonth»ii  B. 
Oo.  T.  Oneat  (AU-) 

In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train,  under  the  evidence  and  a 
count  of  the  complaint  held  proper  to  refuse  to 
instruct  there  could  be  no  recOTery  under  sacb 
count. — Alabama  Great  Southern  B.  Co.  t. 
Guest  (Ala.)  6&1. 

In  an  action  for  the  deatii  <^  one  run  oTer 
by  a  railroad  train,  an  instruction  as  to  the 
care  required  of  defendant  held  erroneously 
refused. — Alabama  Great  Southern  B.  Oo.  t. 
Guest  (Ala.)  654. 

A  railroad  company  Is  liable  for  Injuries  to 
a  pedestrian  by  explosion  of  a  torpew)  placed 
on  a  rail  near  a  highway. — lUinois  Gent  B.  Co. 
T.  Schuita  (Miss.)  1006. 

*Wbere  servant  wantonly  Injoied  plaintlfF  on 
railroad  track,  contributory  negligoice  otplain- 
tiff  held  no  defense.— Yicksbnrg,  B.  &  K  By. 
Co.  v.  Barmore  (Miss.)  1018. 

1 10.          IninriM  t*  »atM»la  mt  m  bomf 

tTMkS. 

*Wtaere  a  locomotive  engineer  ia  ne^lgent  in 
keeping  a  lookout,  but  afterwards,  when  it  Is 
too  late  to  prevent  a  collision,  discovers  an 
animal  upon  the  track,  the  railroad  is  liable 
for  the  consequent  injury  to  the  animal. — 
Western  By.  of  Alabama  T.  Stone  (Ala.)  723. 

*It  is  negligence  for  a  railroad  to  operate  a 
locomotive  and  train  of  cars  at  night  at  so 
great  a  rate  of  speed  that  it  Is  impossible  to 
stop  the  train  within  tiie  distance  that  the  loco- 
notive  headlight  illominates  the  track.— Wait* 
em  By.  of  Alabama  t.  Sbme  (Ala.)  728. 

•Comidalnt  against  a  railroad  for  killing 
cattle  on  the  track  held  sufflciently  d^nlte  in 
Its  allegations  as  to  time  and  place  of  Injury.— 
Western  By.  of  Alabama  v.  Stone  (Ala.)  7^. 

*Complaiut  against  railroad  for  killing  cattle 
on  the  tra<^  held  to  sufficiently  allege  negli- 
gence.— Western  By.  of  Alabama  v.  Stone 
(Ala.)  723. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  the  track,  it  is  not  necessary 
for  the  complaint  to  allege  the  name  of  the 
employe  who  was  in  control  of  the  locomotive 
which  struck  the  cattle. — Western  By.  of  Ala- 
bama V.  Stone  (Ala.)  723. 

*In  an  action  a^nat  a  railroad  fOr  tb.B  kill- 
ing ot  cattie  on  the  track,  certain  evidence  held 
properly  excluded  nnder  the  pleadings.— W^t- 
em  By.  of  Alabama  v.  Stone  (Ala.)  723. 

In  an  action  against  a  railroad  for  the  killing 
of  cattle  on  the  track,  certain  instruction  held 
properly  refused  as  obscure  and  misleading. — 
Western  By.  of  Alabama  v.  Stone  (Ala.)  123. 

Id  an  action  against  a  railroad  for  the  kill- 
ing of  cattle  on  tiie  track,  certain  charge  as  to 
the  impossibility  ofpreventing  the  injury  held 
properly  refused. — Western  Hy.  of  Alabama  v. 
Stone  (Ala.)  723. 

A  railroad  company  is  liable  for  the  killing 
of  a  mule  on  the  track,  though  its  emploj-ds 
did  not  know  of  its  presence,  but,  under  the 
circumstances,  were  bound  to  know  it — Moo* 
Kogna  V.  Illinois  Cent.  B.  Co.  (La.)  699;  In  re 
Moogogna,  Id. 

•In  an  action  for  the  killing  of  a  mule  on  a 
railroad  track,  defendant  la  not  liable  where 
tlie  IdlUng  waa  not  the  teauh  ot  fraud  or  care- 


lessness on  Its  part  or  the  negligent  ronning 
of  the  train. — Mongogna  v.  Illinois  Cent.  B. 
Oo.  (La.)  69&;  In  re  Mongogna,  Id. 

Acts  1686,  p.  109,  No.  70,  does  not  mak* 
railroad  companies  insurers  of  stock  which  may 
be  killed  in  the  (iteration  of  their  trains,  but 
exacts  from  them  the  exercise  of  legal  vigi- 
lance.— ^Mongogna  v.  Illinois  Cent.  B.  Oo.  (La.) 
699;  In  re  Mongogna,  Id. 

*In  a  suit  against  a  railroad  company  for 
killing  certain  stock,  defendant  held  entitled 
to  a  peremptory  instruction  in  its  faTor. — 
Southern  By.  Co.  v.  Marry  (Miss.)  478. 

In  an  action  Against  a  railroad  for  injuries 
to  a  mule,  evidence  held  sufficient  to  require  ' 
submission  of  the  case  to  the  Jury,  under  Code 
1892,  S  1808.— JohnaoD  t.  IlUnois  Oeat.  B.  Oo. 

(Miss.)  780. 

Bll>    FlMS. 

In  an  action  against  a  railroad  for  burning 
cotton  in  a  warehouse,  contributoir  negligence 
of  warehouse  company  held  not  chargeable  to 
plaintiff  who  had  intrusted  his  cotton  with  the 
company. — Alabama  Great  Bonthem  B.  Go.  v. 
Clark  (Ala.)  816. 

In  an  action  against  a  railroad  for  destruc- 
tion of  property  by  Sre  emitted  from  sparks  of 
engine,  evidence  as  to  the  movements  of  the 
engine  held  admissible. — Alabama  Great  Bonth- 
em B.  Oo.  v.  Clark  (Ala.)  816. 

In  an  action  against  a  railroad  for  destroying 
proiwrty  by  negligently  emitting  sparks  frfnn 
an  engine,  certain  cross-examination  as  to  move- 
ments of  the  engine  held  proper. — ^Alabama 
Great  Southern  B.  Co.  v.  Olark  (Ala.)  816. 

*In  an  action  against  a  railroad  for  destroying 
proper^  by  negligentiy  emitting  sparlts  from 
an  engine,  whether  the  engine  was  near  enoueh 
to  have  caused  the  fire  held  a  questioa  for  the 
Jory^Alabama  Great  Bonthem  B,  Co.  t.  Clark 
(Ak.)  816. 

In  an  action  against  a  railroad  for  destroying 
property  by  negligentiy  emitting  sparks  from 
an  engine,  certwn  instructions  ignoring  defect- 
ive condition  of  spaA  arresters  on  the  mgine 
held  properly  denied. — ^Alabama  Great  Southern 
B.  Co.  V.  Clark  (Ala.)  816. 

In  an  action  against  a  xaJlrood  for  destroying 
property  by  negligently  emitting  sparks  from  an 
engine,  charge  that  the  uncontroverted  evidence 
showed  that  the  ei^ine  was  in  good  condition 
heldproperly  refused. — ^Alabama  Great  Soutii- 
em  B.  Co.     Olark  (Ala.)  816. 

RAPE. 

Confessions,  see  "Criminal  Law,"  {  15. 
Inconsistent  statements  by  witness,  see  **Wit- 
nesses,"  j  7. 

S  1.   Oflenses  and  reBponBl1>llit7  tiheve- 

for. 

Rev.  St.  1892,  §  2598,  as  amended  by  Acts 
1901,  p.  Ill,  c.  4965,  punishes  the  crime  of 
intercourse  with  female  under  18  under  circum- 
stances that  do  not  make  the  act  rape,  and  the 
female  involved  means  the  person  between  10 
and  18  years.— Wilson  t.  State  (Fla.)  471. 

Rev.  St.  1802,  §  2396,  punishing  statutory  rape 
on  a  female  under  10  years,  is  not  repealed  by 
Bev.  St.  1892,  $  2508,  as  amended  by  Acts  1901, 
p.  Ill,  c.  4965,  raising  the  age  from  16  to  18 
years,  and  increasing  toe  degree  of  panishment. 
and  repelling  all  inconsistent  laws. — Wilson  t. 
State  (Fla.)  471. 

While  it  is  necessary,  under  Rev.  St.  1892,  S 
2390.  relating  to  statutory  rape,  to  allege  and 
prove  a  different  state  of  facts  to  justify  a 
conviction  where  iMTOipeutlng  witneai  ia  over 
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the  age  of  10  yeats  than  where  she  is  under 
that  age,  jet  the  crime  denouDced  is  the  same. — 
Wilson  T.  Suto  (Fla.)  471. 

i  S.    Proieovtimk  aad  pvMlBknnit. 

An  indictment,  cha^ng  that  the  accused  did 
by  force  onlawfully  attempt  to  commit  rape 
1^  tb«i  and  there,  unlawfully,  by  force,  at- 
tempting to  have  sexual  intercourse,  Is  fatally 
dtfecdve  in  failing  to  aver  an  overt  act— 
Hogui  T.  Stftte  (Fla.)  464. 

RATIFICATION. 

By  ctHTporation  of  acts  of  director,  sea  "Corpo- 

ratioDS,"  S  5. 
Of  agency  by  husband  or  wife,  see  "Husband 

an7  Wlfe,'*^  S  1- 
Of  sale  of  community  property,  Mt  "Htuband 

and  Wift,"  I  4. 

REAL  ACTIONS. 

See  "Bjectment";  **rorcibIe  Entry  and  De- 
tainer," I  1. 

A.  certain  action  Jteld  a  petitory  action. — Gil- 
more  T.  Scfaenck  OA.) 

*FlalntiS  in  a  petitory  action  to  recover  moat 
show  a  better  ntlft  than  defendant  in  pOBses- 
sion. — ^Booksh  T.  New  Iberia  Sugar  Oo.  (La.) 
546. 

REAL  PROPERTY. 

See  '^Property." 

REASONABLE  DOUBT. 

As  to  UUing  In  Bel^defen8e,  eee  '*Homlclde.'* 

Instructions,  eee  "Criminal  LbTi"  I  S8. 
Sufficiency  of  evidence,  see  "(Mminal  Law," 
117. 

RECEIPTS. 

Warehonae  receipts,  see  "Warehousemen." 

RECEIVERS. 

Stipnlatloni  ae  to  appUcatitm  for,  see  *MltIpa- 
lattons." 

!  1.   Katva  utd  c^onnda  of  rooalTor- 
ship. 

A  bill  for  the  appolntmoit  of  a  receiver  In 
ejectment  to  take  charge  of  the  rents  and  profits 
pending  suit  held  sufficient — Baker  t.  Starling 
(Ala.)  m. 

f  S.  Appointment,    auUfloatlon,  mnA 
tenure. 

'Appointment  of  recelvtt  without  notice  to 
adverse  parties  held  erroneous,  under  Code  1896, 
i  799.— Walker  County  Ooal  &  Mineral  Land 
Co.  V.  Long  (Ala.)  770. 

RECEIVING  STOLEN  GOODS. 

Under  Or.  Code  1896.  $§  SQ60,  6064.  a  Jury 
finding  one  guilty  of  receiving  stolen  property 
worth  less  than  $6  held  not  authorized  to  6z  the 
term  of  imprisonment  or  hard  labor  for  the 
county.— Moss  v.  State  (Ala.)  830. 

An  Instruction  on  a  trial  'or  burglary  and  re- 
ceiving stolen  property  held  properly  refused 
becanse  ignoring  the  charge  of  burglary. — ^Moss 
T.  State  (Ala.)  830. 

An  instructioQ  on  a  trial  for  burglary,  larce- 
ny, and  recelTinc  atoloi  property  held  pn^rly 


refused  because  bad  in  form.— Moie  t.  Btnt* 
(Ala.)  880. 

An  Instruction  on  a  trial  for  receiving  stolen 
property  held  properly  refused  because  defend- 
ant though  not  knowing  where  the  person  who 
sold  the  goods  sot  th^,  might  know  that  tbej 
were  stolen. — Moss  v.  State  (Ala.)  830. 

Where,  on  a  trial  for  burglary,  lan^ny,  and 
receivtog  stolen  property,  the  jury  fonnd  accused 
guilty  or  receivmg  stolen  pnverty,  the  refusal 
to  give  instructions  relating  to  the  other  offenses 
charged  will  not  be  considered  on  appeaL — ^Moas 
V.  SUte  (Ala.)  830. 

The  market  value  of_pr«ierty  htU  tlie  proper 
criterion  under  Gr.  Code  1896^  i  S062,  aathoria- 
Ing  a  judgment  for  the  owner  for  the  value  of 
the  property  on  finding  acensed  guilty  oi  reedv- 
ing  the  same  aa  stoloi  property.^ — Mam  T. 
State  (Ala.)  830. 

A  verdict  finding  <m«  guilty  of  receiving  sto- 
len property  held  sufficient — Moes  T.  State 
(Ala.)  £0. 

RECONDUCTION. 

Of  contract  of  employment,  eee  "Master  and 
Servant,"  H  1.  2. 

RECORDS. 

Dismissal  of  appeal  for  defects,  see  "Appeal 
and  Error,"  S  H:  "Criminal  Law."  i  38. 

Jurisdictioo  of  court  to  be  shown  by  record, 
see  "Courts."  S  1. 

Qfjudlctal  proceeding*. 
See  "Courts."  «  2. 

Transcript  on  amteal  or  writ  of  error,  see 
"Appeal  and  firror,'*  H  T,  8;  "Criminal 

Of  particular  InMbntmenU. 
See  "Chattel  :siortgages,"  1 1;  "Deeds,"  i  1. 

RECUSATION, 

Change  of  venue,  see  "Tenue."  I  2. 

REDEMPTION. 

From  mortgage,  see  "Mortgages."  9  8. 
From  sale  on  execution,  see  "Execution,"  |  S. 
From  tax  sales,  see  "Taxation,"  i  5. 
From  vendor's  Hen.  see  "Vendor  and  Purdias- 
er,-  1  2. 

REFERENCE. 

See  "Arbitration  and  Award." 
In  action  to  foreclose  mortgage,  see  "Mort- 
gages." i  7. 

In  proceedings  to  redeem  from  execution  sale, 
see  "Execution,"  |  8. 

S  1.   Referees  and  proeeedlBCS. 

Under  Code  1896,  S  743^  subd.  8.  held,  the 
register,  on  reference  to  him,  should  allow  re- 
spondent to  introduce  witnesses,  thouffh  notice 
bad  not  been  given  complainant  at  the  open- 
ing of  the  reference. — ^Brady  v.  Brady  (AlaO 
237. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  InstrumentB." 

B  1.   Rlcht  of  Mtion  mud  defeBsas. 

*E]qulty  can,  on  proper  all^tlons  and  proof, 
reform  a  deed  to  express  the  real  agreement  of 
the  parties.-^acobe  t.  Farodi  (Fla.)  838. 
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*Where  the  vrltten  lostrumeDt  does  not  ez- 

f tress  tbe  Intent  ot  tba  parties,  «qnll7  has 
uriBdictkm  to  xttana  tt — JacOlw  t.  Patodi 
(Fla.)  838. 

*Eqait7  will  nfwm  a  written  iiwtrument, 
which  by  mistalw  does  not  contain  true  egree- 
ment  ot  the  partlea,  only  whm  the  mistake  Is 
plain  and  the  proof  latiBfiKtoTy*— Jaeotw  t. 
fTrodi  (Fla.)  m. 

4  It.   Prooeedlnss  and  veliof. 

*B111  for  reliet  on  the  groond  of  mistake 
must  state  with  j^edaion  the  facts  coaatitating 
the  mistake.— Pearson  t.  Daney  (Ala.)  474. 

*A  demurrer  to  bill  to  reform  deed  on  Ute 
ground  of  want  of  eanlty  held  properly  over- 
ruled.— Jacobs  T.  Parodi  (Fla.)  S3S. 

Evidence  in  an  action  to  reform  an  instrument 
because  of  mistake  of  the  scrivener  Md  to 
sustain  a  decree  tot  eomplainanta. — Jacobs  r. 
Parodi  (Fla.)  888. 

REGISTRATION. 

Of  deeds,  aea  "Decda,"  |  L 

REHEARING. 

See  "New  Trial." 

In  equity,  see  "Efluto,"  SO.  ,  ^ 

On  atmeal  or  wnt  (rf  vnot,  see  ''Appeal  and 
Extw^ I  12. 

REINSTATEMENT. 

Of  avpe^  tee  "^peal  and  Bnor,**  1 11. 

RELEASE. 

Of  particular  claaseM  of  righU  and  HoMIUtei. 

See  "Chattel  Mortgagee,"  S  8;  "Mortgages," 
S  5- 

Landlord's  Uen,  see  "landlord  and  Tnrnnt;'*  1 4 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "EvidMioe."  I  8. 
Of  evidence  in  criminal  prosecatlMis,  see  "Orim- 
Inal  Law,"  f  a 

RELIGION. 

Rights  of  parent  as  to  religious  instmetlai  of 
chlldrai,  see  "Parent  and  Child.'* 

REMAINDERS. 

EBtet  of  partition  on  rights  of  remaindermen, 
see  "Partition."  |  1. 

'limitations  heti  not  to  mn  against  remain- 
dermen till  termination  of  the  life  estate.— 
Bolen  T.  Hoven  (Ala.)  379. 

REMAND. 

Of  cause  on  appeal  or  writ  of  vnat,  see  **Ap- 
peal  and  Brror,"  |  28. 

REMEDY  AT  UW. 

Bffect  on  Jarlsdiction  of  equity,  see  "Equity," 
§  1;  "Injunction,"  |  L 

Bffeet  on  right  to  enjoin  disturbance  of  ease- 
ment, see  "Basementd,"  i  2. 

Effect  on  right  to  mandamus  of  another  ade- 
quate legal  remedy,  aee  "Mandamus,"  f  1. 


REMiniTUR. 

Of  eanse  oo  appeal  or  writ  of  error,  aaa  "Ap* 
peal  and  Jiirror,"  |  23. 

REMOVAL 

Of  college,  see  "Colleges  and  Ualversltles.'* 

Of  county  seat,  see  "Coonties,"  I  1. 

Of  state  officers  or  employee,  see  ^'States,"  {  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Teaue," 
12. 

REMOVAL  OF  CLOUU. 

Be*  "Qolettng  Title." 

RENEWAL 

Of  contract  of  employment,  see  "Master  and 
Servant^"  U  1,  3l 

RENT. 

See  "Landlord  and  Tokant,"  |  4. 
Bights  of  devisees,  see  "Wills."  |  8. 

REOPENING  CASE 

Review  U  discretion  <tf  eoort.  see  "Orimlnal 

lAW."  I  41. 

REPAIRS. 

Of  Ughway,  Mt  "Highways,"  |  1. 

REPEAL 

Of  municipal  ordinances,  see  "Municipal  Corpo- 
rations,  S  4. 
Of  statutes,  see  "Statutes,"  S  T. 

REPLEVIN. 

See  "Detinue." 

Oontinaanee  of  litigation  by  •tweessor  of  sheriff. 

see  "Abatonent  and  Revival."  S  !• 
Determination  of  claim  for  laborer's  Hen  in 

replevin,  see  "Master  and  Servant."  |  2. 
Supersedeas  of  execution  on  replevin  bond,  see 

"Supersedeas." 

%  1.   ProeoadljuES  for  vedo- 
Uvevy  M  property. 

A  snlMtituted  trustee  sning  out  replevin  by 
affidavit  in  his  own  name  held  not  preeiaded 
from  showing  that  he  held  the  property  as 
trustee.— McCarty  v.  Key  (Miss.)  TOO. 

f  S.  Pleadimc  nnd  erldeneo. 

Where  issue  is  joined  on  a  plea  of  non 
detinet  In  an  action  to  recover  personal  prop- 
erty, the  burden  of  proof  la  on  idalntifiC.— Seal 
V.  McKee  (Ala.)  664. 

In  an  action  to  recover  personal  property,  evi- 
dence Aetd  insnffldent  to  show  title  in  plaintiff. 
—Real  V.  McKee  (AU.)  664. 

REPLICATION. 

See  *^Pleading,"  1  4. 

REPLY. 

See  "Pleading."  %  4. 
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REPUTATION. 

CompeCeney  of  witnessee,  see  "Witnesaes,**  f  !• 
Conduct  of  counsel  in  effort  to  prove,  see 
••Xiial,'*  I  8. 

REQUESTS. 

For  Itutmctions  in  civil  actionB,  see  "Trial," 

i  9. 

For  instmetloiiB  In  criminal  proMeatton*.  m* 
"Criminal  Law."  |  30. 

RESCISSION. 

Cancellation  of  written  iDstmmeat;  tee  "Can- 
cellation of  Instruments. " 

Of  contract  for  sale  of  goods,  sea  "Sales."  f  3. 

Btftasal  of  soodi  by  consimee  a«  conBtltating 
iMdsiion  of  Mle,  Ke^^Carrlen^"  |  2. 

RESERVATIONS. 

For  grantor  in  fraudulent  conveTanct, 
"Frindolent  OmTvancea,**  |  1. 

RES  GEST^ 

In  civil  actions,  see  "Evidence.**  t  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  & 

RES  JUDICATA. 

See  "Jndfaunt."  1  & 

RESTRAINT  OF  TRADE. 

Power  of  one  spouse  to  bind  other  hj  eorenant 
in,  see  "Husband  and  Wife,"  {  L 

RESULTING  TRUSTS. 

See  "TmstB,"  |  1. 

RETIRING  PARTNERS. 

See  "Partnarriilp,''  i  8. 

RETROSPECTIVE  UWS. 

Constitutional  xestrlcldomi,  sea  **OonBtltatIciia) 

Law."  I  6. 

RETURN. 

Of  indictment,  aae  **Indictment  ud  Infonna- 
tion."  i  1 

Of  record  of  proceedings  for  parpoae  of  review, 
■ee  "Appeal  and  Error,"  H  7,  & 


REVENUE. 


See  "Tazatton." 


REVIEW. 


See  "Appeal  and  Error";  "Certiomri";  **Crimi- 
nal  Law.**  H  84r43. 

REVISION. 

Of  statnta,  aaa  '^tatntea,"  |  7. 

REVIVAL 

Of  actions,  aaa  "Abatement  and  Rerlval.**  I  % 


REVOCATION. 

Of  llqnor  Ucmsa,  aaa  "Intozlcatlnt  Uqhox^** 
o/  ^udon,  aaa  "PBrdon." 

REWARDS. 

Code  1892,  |  1387,  contemplatea  approval  of 
both  the  circuit  court  and  of  the  board  of  su- 
pervisors of  an  allowance  of  a  statutory  rawmrd. 
^l^to  Ooonty  t.  Moora  (Miasi)  7SL 

RIGHT  OF  WAY. 

See  "Basements." 

RIPARIAN  RIGHTS. 

Baa  "Waters  and  Water  Goutses,"  I  1. 

RISKS. 

Aanuned  lo'  employ^,  aaa  'llastar  and  8an^ 
ant,"  H     8,  ^ 

ROADS. 

See  "Higfawaya." 

Streets  in  citlea,  see  "Mnnidpal  Ooipmtiooi^* 
H  6.  7. 

ROBBERY. 

InstructtflDs  In  general,  aae  ''Orimlnal  Lftw,** 

S  25. 

Receptl<m  of  evldmca  at  trial,  aae  "Otanlnal 

Law."  I  21. 

An  indictment  for  robbery,  describing  curren- 
cy alleged  to  bava  been  Btolen  as  "one  two  bill, 
lawful  currency  of  the  United  States  of  Ameri- 
ca" Aeld  Insuffidat— Watta  T.  State  (Ala.) 

45o. 

Evidence  field  sufficient  to  sustain  a  conviction 
of  robbery. — Lewis  v.  State  (Ala.)  828. 

In  a  prosecution  for  robbery,  certain  «vldwca 
held  not  aubatantlve  evidence  that  any  vtiner 
amount  than  that  woven  by  the  state  waa  taken 
from  proaecutor^-^ardddl  T.  State  (Ala.)  975. 

In  a  prosecution  for  theft  of  a  dime  and  two 
Dickies  the  proof  was  sufficient  with  respect  to 
the  nickles,  it  was  not  indispensable  to  make 

groof  with  regard  to  tha  dime. — BarddeU  t. 
tste  <Ala.)  875. 

Under  Code  1896,  |  5478,  certain  remarks  of 
tbe  conrt  as  to  the  extent  of  the  punisfamoit, 
made  in  response  to  a  juror's  aneation,  held  per- 
tinent and  fn  conformity  to  the  statute. — ^Baid- 
dell  V.  State  (Ala.)  975. 

Where  accused  was  charged  with  robbery, 
the  felonious  assault  having  been  committed 
with  a  revolver,  the  reception  of  revolver  in 
evidence,  under  special  instructions  that  the 
jur7  should  not  consider  It  unless  gubaequently 
connected  with  the  accused.  Is  not  raveraiUa 
error.— State  t.  Gordon  (La.)  025. 

ROGUES  GALLERY. 

Restraining  exhibitlMi  of  photograpll  In.  aee 
"Lajonction."  S  2. 

ROYALTIES. 

Under  mining  leasa»  aaa  "Mines  and  HlnanUa," 


*  Point  nnaotAtad.  Sea  ayllabu. 
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RULE  NISI. 

To  show  c&tue  why  maoduaiif  AmU  net  bme, 

see  "Mandamiia."  {  2. 

RULES  OF  COURT. 

8«e  "Goorti,'*  |  2. 

Aj^l^^le  to  eatdtr  pnetioe.  n»  '^nltj," 

SALES. 

Autborltr  of  agent  as  to  warrandei,  lee  "Prm- 

cipal  and  Agent,  S 
By  auction,  see  "Auctions  and  Auctioneers." 
Estoppel  affecting  title  to  goods  sold,  see  "Ss- 

toppel,"  i  2. 
Harmless  error  in  admission  of  evidoice  as  to 

breach  of  warranty,  see  "Appeal  and  Error," 

S  20. 

Joinder  of  causes  for  deceit  and  for  breach  of 

contract,  see  "Action,"  {  2. 
Of  commanity  property,  see  "Husband  and 

Wife,"  14. 

Of  intoxlcattns  llqaon,  we  "Intoxlettlng  Llq- 
nors." 

Of  pnmerty  of  decedent  nnder  order  at  court, 
see  "Bxecutors  and  Administrators,"  |  6. 

Of  realty,  see  "Vendor  and  Purchaser." 

On  execution,  see  "Execution,"  i  3. 

On  forecloeure  of  mcnrtgage,  see  "Mortgages," 
fi  6.  7. 

On  oner  or  Judgment  of  conrt,  see  "Judicial 
Sales." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  9. 

Partition  sales,  see  "Partition."  S  1- 

Pleas  in  action  for  price  of  goods  sold,  see 

"Pleading."  f  8. 
Set-off  in  action  for  porchase  price  of  ina> 

chinery.  see  "Set-Off  and  CountoKlalm,"  |  L 
Tax  sales,  see  "Taxation,"  |  4. 

i  1.  Requisites   and  valldltr   mt  eon- 
tract. 

In  an  action  for  goods  sold,  evidence  of  a  wit- 
ness who  had  bera  in  defenduit'a  employ,  etc., 
that  he  did  not  know  that  any  goods  had  been 
bonght  on  commission,  as  defendant  claimed 
the  goods  in  question  were,  held  admissible. — 
Weir  T,  Long  (Ala.)  974. 

In  an  action  for  the  price  of  goods  alleged  to 
have  been  sold,  evidence  as  to  payments  made  by 
defendant  for  previous  bills  Mw  admissible. — 
Weir  V.  Long  (Ala.)  974. 

*In  an  action  to  recover  for  goods  sold,  failure 
of  defendant  to  read  the  order  for  the  goods,  or 
his  ignorance  of  its  contents,  held  no  defebse. — 
Main  r.  Radney  (Ala.)  981. 

In  an  action  to  recover  for  goods  sold,  evidence 
examined,  and  held  insnffident  to  show  fraud  in 
the  obtaining  of  defendant's  signature  to  an 
order  for  the  goods.— Main     Radney  (Ala.)  981. 

i  2.  Comstnctlon  of  oontraot. 

Where  a  partner  sella  his  interest,  and  the 
bnsloess  is  conducted  by  the  other  and  a  new 
partner.  Md,  tb&t  there  was  a  dlscontlnnanoe 
of  business  by  "the  pnrchaser."  within  the 
condition  as  to  credit  in  a  contract  of  sole  to 
the  firm.— Warren  ft  Lanier  t.  Gash  (Ala.) 
124. 

I  8.  Modlfleation  mr  vesefsslom  «f  eon- 
traot. 

*SeIler  of  lard  held  to  have  no  right  to  re- 
oaire  its  return,  withoat  returning  to  the  buyer 
the  purchase  money  paid. — German-American 
Provision  Co.      Jones  Bros,  ft  Go.  (Miss.)  621. 

I  4.   Performanoe  of  eoutraot. 

Where  one  party  to  a  contract  of  sale  pre- 
pares a  reiceipt  anowlng  part  payment  of  the 


price,  which  he  retains  after  It  has  been 
signed,  he  is  bound  by  its  recitals. — Finney  t. 
Lacy  (Ala.)  583. 

'Delivery  of  goods  to  carrier,  consigned  to  the 
order  of  the  seller,  to  be  transported,  held  not  a 
delivery  of  the  goods  to  the  purchaser.— Sears, 
Roebnek  ft  Go.  v.  Martin  (Ala.)  722. 

S  S.    Opooration  and  effeot. 

A  pnson  who  did  not  in  fact  purchase  pw- 
sonaitr.  but  took  a  bill  of  sale  thereof  as  a 
sham,  aodolred  no  title  as  against  a  sabaeqoent 
buy w  from  the  selln^^handler  Bnw.  t.  al^ 
gins  (Ala.)  576. 

In  a  controversy  relating  to  the  ownership 
of  personalty  claimed  by  the  parties  aa  buyers 
from  the  same  seller,  uie  exansion  of  cotain 
evidence  Aeltf  srrur. — Ghandlw  Bros.  v.  Hig- 
gins  (Ala.)  67& 

Certain  evidence  held  admissible  on  the  issi^e 
whether  a  bayer  at  the  time  of  his  purchase 
knew  of  a  third  person'a  unrecorded  mortgage 
covering  the  goods. — Axd  t.  Orittendan  (Ala.) 

676. 

f  6.  Remedies  of  seller. 

A  plea,  which  la  but  a  denial  of  the  averment 
of  tne  complaint  that  the  account  sued  on 
was  due,  held  not  to  require  a  reply  to  allow 
of  proof  of  a  condition  snortenlnR  the  time  of 
credit.— Warren  &  Lanier  v.  Cash  (Ala.)  124. 

In  an  action  for  goods  sold,  plalntUf  held 
entitled  to  prove  1^  defendant  on  eross-examiDa- 
tion,  whoi  introduced  in  Us  own  behalf,  that 
defendant  paid  the  freight  on  the  goods. — 
Equitable  Mfg.  Co.  v.  Martin  (Ala.)  7&. 

In  an  action  for  the  price  of  lard,  evidence 
held  to  show  that  the  buyer  received  compound 
lard,  -instead  of  pore  leaf  lard,  as  warranted 
by  the  seller. — Oerman-Ameriean  Provision  Co. 
T.  Jones  Bros,  ft  Co.  (Miss.)  621. 

In  an  action  for  the  price  of  lard,  where  the 
defense  was  breach  of  warrants,  evidence  of 
loss  or  gain  of  the  buyer  on  the  lard  held  inad- 
missible.— German-American  Provision  Co.  v. 
Jones  Bros.  &  Co.  (Miss.)  521. 

i  7.   Remedies  of  buyer. 

*  Pleas  of  breach  of  warranty  held  not  re- 
quired to  aver  how  the  warrant  was  made. 
—Warren  ft  Lanier  v.  Gash  (Ala.)  124. 

"Pleas  of  breach  of  warranty  held  not  le- 
giiired  to  aver  evidential  fac&. — Warrm  ft 
Lanier  v.  Cash  (Ala.)  124. 

*Tha  measare  of  damages  for  breach  of  con- 
tract to  Bell  personalty  is  the  difference  be- 
tween the  agreed  price  and  that  at  which 
similar  property  can  be  bought.— Alabama 
Chemical  Co.  v.  Oelss  (Ala.)  ^5. 

Assurances  by  a  seller  that  he  will  deliver 
the  goods  sold  do  not  change  the  measure  of 
damages  for  a  breach  to  deliver. — Alabama 
Chemical  Oo.  v.  Oeiss  (Ala.)  255. 

The  damages  recoverable  for  breach  of 
contract  to  sell  chattels  must  be  the  natural 
and  necessary  consequences  of  the  breach. — 
Alabama  Chonical  Co.  v.  Oelss  (Ala.)  256. 

A  buyer  of  lumber  toot  the  erection  of  a 
building  held  not  entitled  to  recover  certain 
damages  for  the  seller's  breach  of  contract. 
—Alabama  Chemical  Co.  r.  Geiss  (Ala.)  255. 

An  allegation  that  a  buyer  of  lumber  could 
not  obtain  it  in  the  cit^  where  the  seller  should 
have  delivered  It  held  not  an  allegation  that 
the  same  could  not  have  bem  procured  in  the 
open  market. — ^Alabama  ChemiciU  Co.  v.  Oelss 
(Ala.)  255. 

In  an  action  for  breach  of  a  contract  between 
plaintiff  and  defendant,  evidence  relating  to 


*  Folat  aaaotated.  See  arllabu. 
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traDsactioQB  between  defendant  and  witness 
who  was  its  agent  In  making  the  contract,  ftebi 
imlerant. — Armour  Packing  Co.  of  LooiBiana 
V.  Vfetch-Toung  Prodace  Co.  (Ala.)  680. 

•Failare  of  buyer  to  retnrn  goods  in  accordance 
with  stipulations  of  contract  held  to  preclude 
him  from  asserting  that  the  goods  were  not  as 
represented. — Cbartw  Gu  ft  Bngliie  Co.  t.  Bar- 
ton (Ala.)  985. 

I  8.   Coadltloaal  mUm. 

•Demand  held  not  necesaarr  to  entitle  the  sell- 
er in  a  conditional  sale  to  recover  the  property 
from  a  remote  purchaser. — Worthington  v.  A. 
Q.  Rhodes  &  Son  Co.  (Ala.)  614. 

By  the  ezpreas  tams  of  Acts  1898-89,  p.  1120, 
amending  Oode  3896,  fi  1017,  relatWe  to  condi- 
tional sues,  that  section  of  the  Code  does  not 
apply  to  Montgomwy  and  Jefferson  oountdes.-^ 
Worthington  t.  A.  CT.  Rhodes  ft  Son  Co.  (Ala.) 
614. 

*The  seller  of  a  chattel  on  condition  that 
title  remain  in  him  till  ttke  price  Is  paid  held 
not  to  loae  title  br  recovermg  jadgment  for 
the  price.— B.  B.  Forbes  Piano  Co.  t.  Wilson 
(Ala.T645. 

Oomplainant  held  to  have  a  superior  lien  on 
the  proceeds  of  a  judgment  against  a  railroad 
company  for  the  destruction  of  property  sold  by 
complainant  under  a  conditional  sale  both  un- 
der a  contract  betweui  the  parties  and  inde- 
pendrait  there<^ — T.  L.  Murphy  ft  Co.  t.  Amer- 
ican Soda  Fountain  Go.  (Miss.)  100. 

SATISFACTION. 

Of  legacy,  see  "Wills,"  |  8. 

Of  mortgage,  see  "Mortgages,"  |  6. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Genersl  taxes  for  school  purposes,  see  "Taxa- 
tiou,"  S  S. 

Mandamus  to  compel  issuance  and  sale  of 
school  certificates,  see  "Maodamas,"  I  2. 

Right  of  teacher  to  chastise  pupil,  see  "As- 
sault and  Battery.**  I  2. 

Spedal  or  local  lavi,  see  "Statntes,"  I  8. 

I  1.   Pnllle  sohools. 

Where  a  teacher's  wife  taught  for  htm  during 
his  illness,  the  Jury  might  find  tliat  the  school 
accepted  her  services  in  lieu  of  those  of  her  hus- 
band, and  that  the  teacher  was  to  receive  the 
compensation  Hierefor. — Southern  Industrial 
Instiitiite  T.  Hellier  (Ala.)  168. 

Laws  1905,  c;  S884,  In  expressly  provldiu  for 
a  colored  normal  school  and  also  tor  a  normu  de- 
partment to  the  Universi^  of  the  State  of 
Florida,  and  conferring  on  the  state  board  of 
educatiim  and  state  board  of  control,  acting 
Jointly,  authority  to  establiah  and  maintain  a 
normal  departmoit  for  the  Instruction  of  white 
female  teachers  In  the  Florida  Female  College  at 
any  time  it  may  be  deemed  necessarr.  sufficiently 
complies  with  Const  art.  12,  I  14,  relating  to 
such  normal  schools^— State  t.  Bryan  (Fla.)  929. 

SEALS. 

limitation  of  actions  on  sealed  Instmnunti^ 
see  "limitation  of  Inatnunents,*'  9  1. 

SECONDARY  EVIDENCE 

In  civU  actions,  see  "Bvldence,*'  {  4. 
In  criminal  prosecutions,  »e«  "(Mminal  Iaw." 
i  11. 


SEDUCTION. 

Admissions  at  trldenee.  m  **CrinibHd  Lnw." 

i  12. 

Harmless  error  In  admission  of  evidence,  se« 

"Criminal  Iaw,"  S  48. 
Instructions  in  general,  see  "Criminal  Law," 

S  2B. 

I  1.   Orimliul  nspoiulbilltr, 

'Letters  written  by  defendant  to  prosecn' 
trix  held  admiasiblcL  though  written  after  the 
act  of  seduction. — Weaver  v.  State  (Ala.)  ^1. 

In  a  prosecution  for  seduction,  a  qaestion 
as  to  whether  defendant  was  seen  In  toe  ooni- 
munity  after  he  became  aware  of  proseca- 
trix's  condition  Aeld  admissible. — Weaver  v. 
State  (Ala.)  341. 

*In  a  prosecution  for  seduction,  evidence 
of  prosecutrix's  brotiier,  that  he  heard  defend- 
ant tell  prosecutrix  that  he  loved  hov 
admissible.— Weaver  v.  Stote  (Ala.)  341. 

A  request  to  charge  that,  if  prosecutrix  bad 
surrendered  her  virtue  to  defendant  In  1898 
under  a  promise  of  marriage,  defendant  coold 
not  be  convicted  of  seducing  her  in  1801,  held 
properly  refused. — ^Weaver  v.  State  (Ala.)  841. 

A  request  to  ehaige  that,  if  prosecatrix  had 
intercourse  with  defendant  prior  to  the  date 
in  question,  she  was  nqt  on  that  day  a  diaste 
woman,  held  properly  refused. — ^Weaver  t. 
State  (Ala.)  341. 

*A  request  to  charge  that  the  jury  could  Infer 
that  the  prosecutrix  was  unchaste  from  the 
state's  failure  to  produce  testimony  as  to  her 
character  was  ivoporiy  retuaad^ — Weavw  v. 
Stoto  (Ala.)  841. 

In  a  prosecution  for  seduction,  a  request  to 
charge  that  the  testimony  did  not  show  tnich 
corroboration  as  would  authorise  a  convlctioii 
held  property  refused. — ^Weaver  t.  State  (Ala.) 

841. 

*In  a  prosecution  for  seduction,  a  request  to 
charge  held  properly  refused,  as  not  properly 
framed.  and  as  requiring  an  acquittal,  unless 
prosecutrix  was  corroborated  by  other  testimony 
''as  to  the  promise  at  marriage,"  etc — ^Weaver 
V.  State  (Ala.)  841. 

In  a  prosecution  for  seduction,  a  request  to 
charge  as  te  the  willingness  of  prosecutrix  to 
submit  to  sexual  intercourse  hfld  properly  re- 
fused.—Weaver  V.  State  (Ala.)  341. 

In  a  prosecution  for  seduction,  the  age  of 
prosecutrix  is  not  an  issue  of  the  case  In  such 
sense  that  proof  of  any  particular  age  will 
constitute  a  defense. — ^Whatley  v.  State  (Ala.) 
1014. 

,  In  a  prosecution  for  seduction,  defendant 
was  entitled  to  show  that  prosecutrix  was 
older  than  she  had  stated  herself  to  be  in  hei 
testimony. — Whatley  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  an  ex  parte 
cwtiflcate  as  to  character  ol  proeeentrix  htU 
incompetoit— Whatley  t.  State  (Ala.)  1014. 

In  a  ^osecntion  for  seduction,  a  conversation 
betwem  proaecutrix  and  defendant  in  reference 
to  a  previous  marriage  and  divorce  of  defendant 
was  admissible. — Wbatley  v.  State  (Ala.)  1014. 

*In  a  prosecution  for  seduction,  testimony 
whether  or  not  defendant  was  making  love  to 

[irosecotrix  held  relevant  and  material. — ^What- 
ey  V.  State  (Ala.)  1014. 

*In  a  prosecution  tot  seduction,  it  was  proper 
for  the  stete  to  show  how  Itmgdefeodant  "kept 
company"  with  iwosemtrix.— Wbatley  t.  State 
(Ala.)  1014. 


*  VelBt  wuMtated,  See  ajlklma. 
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*Iii  a  proeecndtm  for  sedaction,  testimony  as 
to  irlMB  ft  ciiUd  WM  ttoni  of  prosecatrlx  was 
•dmindble  ta  oombontton  of  proBacutrlz  as 
to  the  time  ol  tba  intereonne.;— Whatlor  t. 
Rtato  rAlftO  1014. 

SELF-DEFENSL 

Seo  "Homicide,''  ||  4,  T,  12. 

SEPARATION. 

See  *^uilM]id  and  Wife."  t  5. 

Aeconntiiw  bj  husband  for  wife's  interest  In 

oommnnto  prop^ty  on  filing  aoit  for*  see 

*'Hiubuid  ftad^VTUet"  i 

SEQUESTRATION. 

Where  a  suit  has  been  closed  by  final  Judg- 
ment, no  further  proceedings  coold  be  had  except 
such  as  might  be  required  for  the  execution 
of  the  judgment. — Martel  t.  JenniDgs-Heywood 
OU  Syndicate  (La.)  441;  In  re  Martel.  Id. 

SERVANTS. 

See  "MastM  and  Serrant." 

SERVICES. 

See  "Master  and  Serrant,"  S  2. 

Of  attorney,  see  "Attorney  and  Client,"  {  2. 

Of  auctioneer,  see  "Auctions  and  Auctioueers." 


SERVITUDES. 


See  "BBSements.** 


SET-OFF  AND  COUNTERCLAIM. 

In  action  for  wrongful  death,  see  "Deadi,"  fi  1- 
Pleading  matter  of  set-off  or  counterclaim,  see 

"Pleading,"  i  3. 
Set-off  in  mmmaiy  proceedings  against  at* 

tomey,  see  "Attorney  and  Client,"  1 1. 

{  1.  Sahjeot-matter. 

Claim  for  converaion  of  mortgaged  propertj' 
had  the  subject  of  set-ofT  nnder  Code  lt»6,  S 
3728^  against  the  balance  due  on  an  account — 
Debtor  t.  Henry  (Ala.)  72. 

Under  an  agreement  between  a  bank  and  its 
debtor,  held,  on  insolvency  of  the  bank,  that 
the  debtor  was  entitled  to  set  off  certain  de- 
posits against  the  amount  of  his  debt. — ^Renfro 
T.  Yarbrough  (Ala.)  660. 

Orantee,  who  was  not  a  party  to  a  judgment 
for  penalty  prescribed  by  Code  1896,  i  4137, 
for  wrongful  cutting  trees  belonging  to  another, 
held  not  oititled  to  set  off  such  judgment  aninst 
his  grantor's  claim  for  purchase  money.— Turn- 
er T.  Iawsou  (Ala.)  7B6. 

*In  a  suit  for  the  purchase  price  of  certain 
machinery,  defendant  was  not  entitled  to  plead 
an  unliquidated  demand  for  breach  of  warranty 
of  the  machinery  as  a  set-off. — W.  T.  Adams 
Mach.  Oo.  T.  Thomas  (Miss.)  810. 

SETTLEMENT. 

Of  bill  of  exceptions,  see  "Criminal  Law," 
I  87;  "Bxceptions,  Bill  of,"  I  2. 


SHERIFFS  AND  CONSTABLES. 

Amendment  of  sheriffs  return  as  to  Tenlra- 

men,  see  "Jory,"  $  8. 
Continuance  of  action  by  successor,  see  "Abata- 

ment  and  BeTlTal,"  {  1. 
Judicial  sales  by.  see  "Judicial  Sales." 

{  1.  Powers,  daties.  «md  UabiUtiea. 

*nnder  Acts  1898,  p.  490.  No.  203,  {  5,  the 
sheriff  may  require  security  for  his  costs  from 
the  plaiotifl,  though  as  between  the  plaintiff 
and  oefcmdant  the  latter  may  be  condemned  In 
costs. — Martel  ▼.  Jmnings-Heywood  Oil  Syndi- 
cate (La.)  70S;  In  re  M&rtel,  Id. 


SHIPPING. 


see  "Master  and  Serrantt'*! 

{  1.  Obarters. 

Where  the  owners  of  a  barge  placed  thereon  a 
master  to  load  the  barge  in  a  certain  way,  and 
the  loss  of  the  barge  was  occasioned  by  the 
manner  of  loading,  the  bailees  were  not  liaUe 
under  the  ordinary  terms  of  the  baUmenfe— 
Dnnwoody  t.  SauDden  (Fla.)  MSb 

SIGNATURES. 

To  affidavit  for  commencement  of  criminal  prose- 
cution, see  "Criminal  Law,"  |  5. 

To  deeds,  see  "Deeds,"  I  2. 

To  demand  for  Jury  trial,  see  "Jury,"  S  1> 

To  notice  of  application  for  special  or  local 
Jaw,  see  "Sututes,"  f  2. 

SUNDER. 

See  "Libel  and  Slander." 

SLAVES. 

*A  child  bom  of  slaves,  the  mother  dying 
before  close  of  the  Civil  War,  Add  ill^ti- 
mate,  so  that  a  legitimate  child  of  auouter 
mother  by  the  same  father  could  not  inherit 
from  the  first  child. — Johnson  t.  Shepherd 
(Ala.)  228. 

SPECIAL  LAWS. 

See  "Statutes,"  SS  2,  3,  9. 
Of  court,  see  "Courts."  {  2. 

SPECIFIC  PERFORMANCE. 

Demurrer  to  pleading  iu  action  for,  see  "Plead- 
ing," 8  5. 

Quo  warranto  to  enforce  contract,  see  "Quo 
Warranto,"  I  1. 

i  1*  Katiwa  and  (xmuds  af  rvmody  la 

cover  al. 

*Rule  as  to  specific  performance  of  contract 
for  mortgage. — ^Brown  v.  E.  Van  Winkle  Gin 
&  Machine  Works  (Ala.)  243. 

i  S.    CoBtraots  •nforeoabla. 

In  an  action  to  enforce  specific  performance  of 
a  contract  for  the  eouTeyance  of  land,  a  descrip- 
tion in  the  contract  of  the  land  as  that  pur- 
chased b;  defendant  at  a  certain  sheriff's  sale 
held  not  void  for  uncertainty. — Farmer  v.  Sel- 
lers (Ala.)  772. 

*  Specific  performance  of  a  parol  contract  for 
the  conveyance  of  land  will  not  be  granted  un- 
less there  la  dear  proof  of  a  fair  eontract.-« 
Thompson  v.  Jones  (AlaO  963. 


*  Mat  awMtatad.  Sm  srUabu 
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•Ai  a  Kmeral  rule  equity  will  not  reqaire  the 
«lieclflc  delivery  of  chattels  unless  they  are  of 
peculiar  ralne  and  character. — Graham  T.  Her- 
umg  (FlaJ  111. 

SPIRITUOUS  LIQUORS. 

Sea  "Intoxicating  Xdqnon." 

STARE  DECISIS. 

See  'Xhrarte,**  i  2. 

STATEMENT. 

Br  witnen  Ineonditent  wtth  teatfanony,  tee 
^Witneana,*'  |  7. 

STATES. 

Appeal^^ln  criminal  proiecotloii,  aee  "Orimtnal 

Anthority  of  appellate  court  on  reqneat  of 
gOTemor  to  paes  on  constitutlonalltT  of  atat- 
utes.  aee  "CooFts,"  |  6. 

Oonrta,  aee  "Courts.^ 

Enactment  of  atatutei  rdatlng  to  atate  aid 

in  bnilding  conrtbonse,  see  "States,"  S  2. 
Legislative  power,  see  "Constitutional  Iaw,"  {  8. 
LegislatiTe  power  over  municipal  corporation, 

see  "Manicipal  Corporationa,"  S  8. 
Power  of  to  remove  college,  see  "Oollegea  and 

Universities." 
Powers  as  to  dLspeusatiou  of  llqnorSf  Bee  "Tn- 

toxicating  Liquors,"  S  2. 
Powers  as  to  levy  of  tax  on  occupations,  see 

"Licenses,"  S  L 
Special  or  local  laws  relating  to  state  aid  in 

erection  of  courthouse,  see  "Statates,"  S  3. 
Title  to  tide  lands,  see  "Navigable  waters," 

S  1.    Oovenunent  and  offloers. 

Gten.  Acts  1903,  p.  50,  }  1,  subd.  86,  and  sec- 
tion 3  (page  M),  tteld  to  repeal  Act  Feb.  27, 
1901.  S  7  <Acts  1900-01.  p.  1201^,  appropriat- 
ing £700  in  addition  to  salary  to  the  director  of 
the  department  of  archives  and  history. — Owen 
V.  Beale  (Ala.)  907. 

Hemb^  of  board  of  control,  charged  with  lo- 
cating and  controlling  state  Insntntloni  of 
learamg,  whose  t^ma  of  office  are  definitely 
fixed,  netd  dvil  officers  under  the  Constitution 
of  the  state,  and  the  fact  that  there  is  no  sal- 
ary fixed  thereto  does  not  make  It  any  less  a 
dvil  offlce^In  re  Members  of  Legislature 
<Fla.)  88. 

Under  Oonst.  art  3,  8  5.  Ineligibility  of  Sen- 
ator or  Member  of  the  House  of  R^resmta- 
tlves  to  any  civil  office  In  the  state  that  has 
been  creat^  or  the  emoluments  whereof  shall 
have  been  increased  during  his  term  continues 
during  the  entire  time  for  which  be  was  elected, 
and  he  cannot  render  himself  eligible  by  re- 
signing from  Legislatnre^ — In  re  Members  of 
Legislature  (Fla.)  68. 

Iawb  1905,  c.  5384.  Is  not  violative  of  either 
article  3.  section  27  of  the  Ocmatltution,  provid- 
ing that  the  Legislature  shall  provide  Cor  the 
election  by  the  people  or  appointment  by  the 
Governor  of  all  state  officers  not  otherwise 
provided  for,  or  section  5  of  article  6,  providing 
that  the  Legislature  shall'  have  power  to  exclude 
from  every  ofBce  within  the  state  all  persons 
convicted  Of  certain  crimes  by  reason  of  the 
(act  that  It  provides  for  the  appointment,  by 
the  Qovemor,  as  members  of  toe  state  board 
of  control,  five  citizens  from  different  sections 
of  the  state  with  certain  definite  qnaliflcations. 
— ^tata  T.  Bryan  (Fla.)  929. 


Laws  1005,  c.  6384,  establishing  a  state 
board  of  control  and  appointing  it  as  tnurtee 
(or  a  state  college  or  university,  was  in  the 
power  of  ^e  I^egislature,  which  could  provide 
proper  educational  qaallficati<Hi8  for  admissioa 
to  such  state  college  or  onlversity.— £kate  t. 
Bryan  (Fla.)  929. 

The  duties  of  the  state  board  of  control, 
established  by  Laws  1905.  c.  5384,  are  govem- 
mental,  and  the  ofBce  is  permanent  and  remains 
to  be  filled,  though  the  incumbents  may  die  or 
resign. — State  r.  Bryan  (Fla.)  929. 

The  qualificatioDB  and  exclusion  of  po^ns  as 
membera  of  the  state  board  of  control,  in  Laws 
190G,  c  6384,  relate  not  to  the  daaees  of 
persons,  bnt  to  plsce  and  length  of  residence, 
and  do  not  make  the  appointment  to  the  office 
a  legislative  appointment,  but,  in  compliance 
with  the  constitutional  provision,  such  appoint- 
ment is  required  to  be  made  by  the  Oovemor, 
whose  discretion  is  not  limited  except  by  the 
reasonable  requlsiteB,r-Btate  T.  &y«n  (Fla.) 
929. 

If  the  Governor  should  wish  to  remove  one  or 
more  of  the  members  of  the  state  board  of  coq- 
trol.  established  by  Laws  1905.  c.  6384,  It  is 
presumed  that  he  would  do  so  in  the  way  pre- 
scribed by  Oonst.  art  4,  i  16. — State  t.  Bzyan 
(Fla.)  9^. 

i  2.    Flseal  nuiasenent*   pvUle  AtiM, 
and  seonrlues. 

Acta  1902.  p.  106,  No.  79,  aa  amended  hj  AeU 
1904.  pp.  214,  309,  Nos.  96,  179,  compelling  the 
parish  of  Orleans  to  erect  a  courthouse,  and  pro- 
viding that  the  state  shall  contribute  toward  the 
erection  of  the  baildlnr  and  be  part  owner 
thereof,  Is  not  violative  of  Omst.  art  SS. — 
Benedict  t.  City  of  New  Orleans  (La.)  792. 

Because  an  appropriation  for  the  erection  of 
a  building  is  required  to  be  drawn  out  of  the 
treasury  only  as  may  be  found  necessary  In  the 
course  of  the  construction  of  the  building,  and  is 
not  required  to  be  spent  within  two  years.  It  is 
not  obnoxious  to  article  88  of  the  Oonstitutimi. 
—Benedict  v.  City  of  New  Orleans  (La.)  792. 

Acts  1896,  p.  80,  c.  34,  8  7.  Atfid  not  of  itself 
to  constitnte  an  appropriation  of  mon^  for  tfaft 

gayment  of  state  bonds  Issued  therennder.— 
lolbert  T.  State  (Miss.)  66. 

Under  Const.  H  63,  64,  68,  69,  73,  In  the  ab- 
sence of  a  specific  appropriation,  the  Governor 
had  no  power  to  order  the  payment  of  bonds 
issued  nnder  Acts  1886,  p.  27,  c.  84,  from  other 
moneys  in  the  itata  treasory^— Colbert  r.  State 
(MisB.)  66. 

Appropriation  by  the  Legislature,  In  1900, 
for  the  payment  of  interest  on  "other  atate 
indebtedness,"  held  to  include  interest  on  bonds 
issued  under  Acts  1896,  p.  27,  c.  34,  and  to  din- 
close  a  legislative  intent  that  tile  bonds  aboold 
remain  outstanding  during  tliat  entire  year.— 
Colbert  t.  State  (Miss.)  657 

The  option  to  retire  state  bonds  under  Acts 
1896.  p.  30^  c.  84,  8  7.  hOd  a  tegislatlTe  power, 
which  the  GovMnor  was  not  anthoriied  to  ex- 
ercise by  Const  11  116^  128.— Colbert  t.  State 
(Miss.)  66. 

{  3.  AatloB*. 

Any  power  of  the  Grovemor  at  common  law 
to  sne  in  name  of  state  held  superseded  by 
Const  art.  5,  defining  executive  powers. — Henry 
V.  State  (Miss.)  856. 

Const,  art.  6.  and  Rer.  Code  1802, 1 2156;  held 
not  to  confer  tn  the  Governor  the  right  to  me 
in  the  name  of  tha  atata. — Saasj  t.  Stat* 
(Miss.)  666. 


•  VaSsfe  MUMtatad.  Saa  sgrlUtafl. 
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STATUTES. 

Ab  delegation  of  lendjative  powers,  ae*  ''Con- 
stitutional Law,"  S  3. 

Authority  of  appellate  court  on  request  of 
gOTCTDor  to  pags  ou  roQStitatlonaUtr  of  stat- 
utes, see  "Courts,"  S  5- 

Constitutionality  of  in  general,  see  "Constitu- 
tional Law."  8  2. 

Laws  denying  due  procesa  of  law,  see  Con- 
stitutional Law,"  I  9. 

Laws  denying  equal  protection  of  law,  see 
''Constitutional  Law,"  6  8. 

Laws  Impairing  obligation  of  contracts,  see 
"Constitutional  Law,"  S  B- 

Publication  of  notice  of  iutention  to  apply  for 
passage  of  special  law,  see  "Newspapers." 

Validity  of  laws  affectiuK  civil  rights,  see 
"Constitutional  Law."  1  7. 

Validity  of  laws  affecting  personal  liberty,  see 
"Constitutional  Law,"  §  4. 

Validity  of  retrospectiTe  or  ex  post  facto  laws, 
see  ''constitutional  Idw."  S  6. 

FrovtaUm$  reUMng  to  particular  tut^eet*. 

See  "Animals";  "Asylums";  "Colleges  and 
Universities";  "Commerce,"  fi  1;  "Convicts"; 
"Descent  and  Distribution" ;  "Discovery," 
I  1;  "Elcctious";  "Embezzlwnent";  "Exemp- 
tions." §  1:  "False  Pretena."^":  'TJ^iming'; 
"Garnishment,"  S  1;  "Hoin.\-;t.  n^i.  '  §  3; 
"Homicide,"  8  2;  "Incest";  ■■Indictment  and 


"Limitation  of  Actions";  "Wiiiul;inniB."  §  \l; 
"Master  and  Servant,"  §8  8,  ■■.Mi'i  hiinifs' 
Liens":  "Municipal  Corporatinus,"'  1,  3.  3; 
"Notaries";  "Ofticera,"  8  1;  "Knilroads," 
1,  4,  10 ;  "Rape,"  8  1 ;  "Rewards" ;  "Schools 
and  School  Districts,"  8  1;  "States."  I  2; 
"Supersedeas";  "Taxation." 

Claims  against  county,  see  "Counties,"  I  4. 

Conditional  sales,  see  "Sales,"  8  8. 

Creation   and    establishment  of   courts,  see 
"Courts,"  8  2. 

Criminal  jurisdiction,  see  "Criminal  Law,"  i  3. 

Criminal  offenses,  see  "Criminal  Law,"  I  1. 

Election  to  determiue  issuance  of  county  bonds, 
see  "Counties,"  8  3. 

Occupation  tax,  see  "Licenses,"  8  1- 

Removal  of  county  seat,  see  "Connties,"  8  1- 

Sales  of  realty,  see  "Vendor  and  Purchaser," 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

I  1*   Enaetment.  requisites,  and  TaUdlty 
In  Keneral. 

The  Legislature  has  power  to  pass  a  valid 
statute  to  take  effect  on  the  happening  of  a 
future  event.— Childers   t.   Shepherd  (Ala.) 

235. 

*  Alabama  Medical  College,  organized 
under  Acts  1859-60,  p.  348,  held  not  under 
the  absolute  control  of  the  state,  within  Const. 
8  T3.  so  that  a  statute  appropriating  money 
for  its  benefit,  passed  by  less  then  two-thirds 
of  all  the  members  of  the  Legislature,  was 
invalid.— State  t.  Sowell  (Ala.)  248. 

If  that  part  of  Act  Dec.  5,  1900  (Acts  1900 
01,  p.  lul),  which  abolishes  Walker  county 
court,  should  be  regarded  as  not  included  in  the 
title  of  the  act.  that  portion  of  the  act  which 
created  the  Walker  county  law  and  equity 
court  would,  nevertheless,  be  constitutional  and 
operative. — Norvell  v.  State  (Ala.)  357. 

A  judgment  rendered  at  a  term  of  court  or- 
ganized under  Gen.  Acts  1903,  p.  666.  was  void 
for  want  of  jurisdiction;  such  act  being  uncon- 
stitutional.—Yellow  Pine  Lumber  Co.  t.  Ban- 
daU  (Ala.)  565. 


Under  Const  8  66,  it  would  be  presumed  in 
view  of  the  journal  entry  that  a  motion  to  dis- 
pense with  reading  a  bill  was  favorably  voted 
upoQ  by  alt  tiie  members  present. — City  of 
Cniontown  v.  Stats  (Ala.)  814;  State  v.  Wil- 
burn  (Ala.)  £16. 

*The  settled  rule  of  statutory  construction  is 
that,  if  the  obnoxious  section  or  part  is  of 
such  Import  ttiat  the  other  section  or  parts 
without  It  would  cause  results  not  contemplat- 
ed or  desired  by  the  Legislature,  then  the  entire 
statute  must  be  held  inoperative. — State  v.  Pat- 
terson (Tift.)  39a 

There  is  nothing  in  the  Constitution  of 
Florida  that  requires  the  journals  expressly  to 
show  the  adoption  of  amendments  to  bills. — 
West  V.  State  (Fla.)  412. 

Unconstitutional  provisions  in  a  statute.  If 
they  can  be  separated  from  the  valid  portions, 
and  the  legislative  purpose  expressed  in  so  much 
ss  is  good  can  be  afKompUsned  independently 
of  the  void  part,  may  be  disregarded. — 9tate 
V.  Bryan  (Fla.)  929. 

*The  word  "day**  as  used  in  Const.  8  72,  re- 

auiring'  unapproved   bills  to  be   returned  by 
tke  Governor  within  5  daya,  held  to  mean  a  full 
day  of  24  hours. — Carter  v.  Henry  (Miss.)  690. 

Laws  1904,  p.  47,  e.  07,  held  not  to  become  a 
law  after  the  adipumment  of  the  Legislature 
of  that  year,  the  Governor  having,  under  Const. 
8  72,  three  days  after  the  meeting  of  the  next 
session  in  which  to  consider  it. — Carter  v.  Henry 
(Miss.)  690. 

*Xn  the  absence  of  a  statute,  the  day  on  which 
a  bill  is  presented  to  the  Governor  for  action  Is 
to  be  excluded  in  determining  the  time  withhi 
which  he  is  required  to  return  or  approve  it — 
Carter  v.  Henry  (Miss.)  680. 

8  S>  — —  IVotioe  of  intention  to  apply  for 
enaotmemt. 

•Act  Sept.  14,  1903  (Loc.  Acta  1903,  p.  239), 
relative  to  Jurisdiction  of  misdemeanor  enses 
In  a  certain  county,  held  void,  as  having  been 
passed  without  sufficient  compliance  with  Const, 
f  106,  as  to  notice  of  intentioo  to  apply  for 
passage  of  a  local  law.-~State  v.  Speake  (Ala.) 

A  Joint  resolution  of  the  Legislature  held 
sufficient  to  authorize  the  spreading  on  the 
journal  of  each  house  of  proof  of  publication 
of  all  local  bills  after  the  adjournment  of  the 
session. — Childers  t.  Shepherd  (AU.)  235. 

A  state  senate  Journal  held  to  sufficienthr 
show  that  it  was  completed  before  final  ad- 
journment of  the  Legislature. — Childers  v. 
Shepherd  (Ala.)  235. 

Pasting  of  a  newspaper  clipping  of  a  special 
act  and  the  affidavit  of  tlie  puUisher  on  the 
legislative  journal  held  a  sufficient  spreading 
of  the  notice  and  proof  upon  the  journal,  under 
Const.  I  106.— Childers  v.  Shepherd  (Ala.)  235. 

Const.  8  106,  prohibits  the  Legislature  from 
passing  a  iaw  creating  a  judicial  circuit  with* 
out  the  publication  of  the  notice  prescribed. — 
State  v.  Sayre  (Ala.)  240. 

A  notice  of  application  for  the  passage  of  a 
local  act  prohibiting  the  sale  of  liquors,  etc., 
held  to  state  the  substance  of  Loc.  Acts  1903, 
p.  352,  within  Const  8  106.— State  v.  Willlanu 
(Ala.)  276. 

Under  Const  8  106.  the  notice  of  intention  to 
apply  for  the  enactment  of  Act  March  6.  1903 
(Loc.  Acta  1903.  p.  101).  repealing  Act  Dec.  5, 
1900  (Acts  1900-01,  p.  107),  held  insufficient  to 
cover  a  provision  contained  in  the  &rst-ma»> 
tioned  act— Norvell  t.  Stete  (Ala.)  357. 
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The  Tsrioos  portions  of  tbe  DOtim  of  inten- 
tion to  apply  for  the  entictment  of  Loc.  Acts 
1903.  p.  909.  amending  Acts  180H-97.  p.  26& 
establishiag  the  Tuscaloosa  county  taw  and 
equit;  court,  held  separable,  so  that  insuf- 
ficiency of  the  notice  with  respect  to  certain 
provisioDS  did  not  affect  the  validity  of  others, 
—Green  v.  State  (Ala.)  362. 

•Under  Const.  S  106.  proof  of  pubHcatlMi  of 
notice  of  intention  to  apply  for  enactment  of 
local  law  need  not  be  transcribed,  but  may  be 
pasted  in  journal. — Dudley  t.  Fitzpatrick 
Ula.)  384. 


Act  Sept.  26.  1903  (Acts  190a  p.  869).  pro- 
riding  for  transfer  of  causes  between  courts  In 
Jefferson  county,  held  a  local  law  within  Const 
$  10t>,  requiring  publication  of  notice  of  inten- 
tion to  apply  for  enactment  of  local  laws. — 
Dudley  v.  Fitzpatrick  (Ala.)  384. 

Jnrat  to  affidavit  of  pablication  of  notice  of 
intention  to  apply  for  enactment  of  local  law 
need  not,  under  Const.  |  106,  appear  in  orlnted 
copy  of  journal.  If  shown  in  orfginal.-~-I>udl^ 
V.  FiUpatrick  (Ala.)  384. 

Published  notice  of  intention  to  apjdy  for 
enactment  of  local  law,  required  by  Const,  i 
106,  need  not  be  signed. — Dudley  T.  Fltspatrkk 

(Ala.)  384. 

Notice  of  intention  to  apply  for  enactment  of 
act  for  transfer  of  causes  in  Jefferson  county 
held  not  insuffleient  for  failure  to  mention 
partienlar  courts  named  in  act  (Acts  1903,  p 
§69).— Dudley  t.  Fitzpatrick  (Ala.)  384. 

Notice  of  intention  to  apply  for  enactment 
of  act  for  removal  of  causes  in  Jefferson  county 
held  not  insufficient  for  failure  to  set  out  details 
of  procedure  provided  in  act  (Acts  I^OS,  p.  369). 
—Dudley  v.  Fitzpatrick  (Ala.)  384. 

Local  Acts  1903,  p.  392,  relative  to  the  license 
and  sale  of  liquors  in  a  certain  county,  held 
repugnant  to  Const,  i  106,  requiring  the  publica- 
tion of  notice  of  intention  as  a  condition  of 
parsing  local  laws. — Hadgins  v.  State  (Ala.) 
717. 

Under  Const.  S  225,  relative  to  municipal  in- 
debtedness, Acts  1903,  p.  59,  authorizing  munici- 
palities to  issue  bonds,  if)  not  a  local  act  within 
the  meaning  of  Const  I  106,  requiring  tbe  publi- 
cation of  notice  of  passage  of  local  acts. — 
Blakey  t.  City  Council  of  Montgomery  (Ala.) 
746. 

Substance  of  Loc.  Acts  1903,  p  5,  establishing 
a  dispensary  In  a  certain  city,  held  sufficiently 
indicated  by  notice  of  Intention  to  apply  for  its 
enactment  to  satisfy  the  requirements  of  Couki. 
I  106.— City  of  Uniontown  T.  State  (Ala.)  814; 
State  T.  Wilbum  (Ala.)  816. 

Acta  1902,  p.  106,  No.  70,  as  amended  by  AcU 
1904,  pp.  214,  3U9,  Nob.  96,  179,  requiring  the 
parish  of  Orleans  to  erect  a  courthouse,  and  pro- 
yiding  that  the  state  shall  contribute  to  the  erec- 
tion of  the  building  and  be  a  part  owner  thereof, 
considered  in  connection  with  Const  art.  88,  held 
not  a  local  law  within  Const,  arts.  48,  50. — 
Benedict  v.  City  of  New  Orleans  (La.)  792. 

I  3.   General  and  special  or  local  laws. 

•Acts  1903.  p.  488,  creating  a  judicial  cir- 
cuit, held  a  local  law,  within  Const.  |  110. — 
State  T.  Sayre  (Ala.)  240. 

Acts  1896-97.  p.  tm,  I  6,  establishing  the 
Tuscaloosa  coun^  law  and  equity  court  held 
a  fspocial  law. — Green  v.  State  (Ala.)  3G2. 

Loc.  Acts  1903.  p.  309,  amending  Acts  1896- 
97.  p.  26r>.  fi  6.  relative  to  the  Tuscaloosa  county 
law  and  equity  court,  held  not  in  conflict  with 
Gonst  I  105,  prohibiting  the  enactment  of  any 


local  law  by  tbe  partial  repeal  of  a  general  law. 

—Green  r.  State  (Ala.)  3&. 

The  only  institution  incorporated  by  Laws 
190Cl  c,  5384,  is  the  state  board  of  control, 
which  is  nothing  more  than  a  subordinate  public 
ageucr,  established  in  aid  of  a  public  purpose, 
and  ther^ore  tlie  proTlsimia  of  CSonat  art  3y 
i  25,  prohibitfaig  ipedsl  fagtalation  as  to  certain 
companies  or  assoelaUoBS  does  not  apply  to  tbe 
board,  so  that  chapter  5384  does  not  contain 
Kpecial  legislation  on  subjects  forbidden  by 
such  section  of  the  Constitution. — State  v.  Bry- 
an (Fla.)  029. 

The  term  "public  schools,"  as  used  in  Const 
art,  8,  S  2S,  as  amended  at  the  general  election 
in  19w,  authorizing  special  legislation  as  to  a 
university  or  the  public  scbools,  should  not  be 
construed  to  mean  the  "public  free  schools.''  as 
used  in  Const  art  12,  S  1. — State  t.  Bryan 
(Fla.)  929, 

Acts  1902,  p.  106,  No.  79,  as  amended  by  Acts 
1904.  pp.  214,  369,  Nob.  96,  179.  oranpelling  tbe 
pariidi  of  Orleans  to  erect  a  courthouse,  and  pro- 
viding that  the  state  shall  contribute  toward 
the  ereiction  of  the  building  and  be  part  owner 
thereof,  does  not  grant  a  sitedal  or  exclusive 

grivilege  within  Const,  art.  48^Benedict  t. 
iity  of  New  Orleans  (L«,)  792, 

8  4.   Sabjeots  and  titles  of  aeta. 

•Where  the  title  of  an  act  restrlctlvely  ex* 
presses  its  subject,  and  the  subject  dealt  with  in 
the  body  of  such  act  is  correspondingly  restrict- 
ed, such  title  is  constitutionally  sufficient. — 
West  V.  State  (Fla.)  412. 

Const,  art.  8,  {  16,  requiring  that  each  law 
enacted  shall  embrace  but  one  subject  expressed 
in  the  title,  was  to  prevent  omnibus  legislation, 
and  to  prevent  surprise  or  fraud  on  tM  l4pa- 
lature. — SUte  v.  Bryan  (Fla.)  929. 

•While  tbe  provision  of  Const,  art.  3.  f  16. 
requiring  that  each  law  shall  embrace  but  one 
subject,  to  be  expressed  in  the  title,  is  man- 
datorj',  the  court  should  refuse  to  declare  an 
act  void,  exc^t  in  clear  cases  that  are  free 
from  ev«y  reasonable  doubt — State  t,  Bryan 
(Fla,)  938. 

The  amplification  of  the  title  to  an  act  so  as 
to  make  it  expressly  mwtion  matters  germane 
to  the  general  auljiect  does  not  subject  the  title 
to  the  criticism  of  expressing  more  than  one 
subject— State  t.  Bryan  (Fla.)  929. 

nnnecBSBarr  matter  contained  In  the  title 
to  an  act  will  not  vitiate  it  provided  such  un- 
necessary matter  Is  not  caicnlated  to  mislead. — 
State  V.  %ryan  (Fla.)  828. 

The  title  to  an  act  may  be  so  restrictive  as 
to  confine  the  body  of  the  act  to  audi  phase 
of  the  subject  as  is  indicated  by  the  title. — 
State  V.  Bryan  (Fla.)  929. 

•It  is  a  sufficient  compliance  with  Const,  art. 
3,  8  16,  if  tbe  subject  &  expressed  in  the  tiUo 
to  the  act;  the  matters  properly  connected  with 
such  subject  not  being  required  to  be  expressod 
in  such  title.— State  v.  Bryan  (Fla.) 

•The  title  to  an  act  may  be  general,  and  so 
long  as  t2ie  generality  of  the  sal^ect  Uierein 
expressed  does  not  conceal  the  real  object  of  the 
law.  or  some  provision  therein.  It  is  not  objec- 
tionable.—State  V.  Bryan  (Fla.)  929. 

•If  the  title  fairly  gives  notice  of  the  subject 
of  the  act  it  is  all  that  te  necessary.— State  T. 
Bryan  (Fla.)  929. 

•The  subject  of  an  act  may  be  expressed 
generally  in  the  title,  and  if  the  general  subject 
IB  clearly  disclosed,  or  may  be  readily  {nferxed 
from  the  details  in  the  title.  It  ia  snlBdent. — 
State  T.  Bryan  (Fla.)  928. 
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t  8.  —  Titles  and  provlilamB  of  Mti 
lAtisg  to  purtlonlar  rabieot*. 

Act  Sept.  28,  1903  (Loc  Acta  1008,  p.  391), 
fixing  the  terms  of  court  ]o  the  Judicial  cir- 
cuit created  by  anconstitntiooal  Act-  March  0. 
1908  (Acta  1008,  p.  88),  held  in  con0ict  with 
Conat  8  45,  proTiding  that  the  subject  of  each 
law  flhaU  be  expressed  in  its  titie.— Walker 
V.  State  (Ala.)  2&. 

The  provision  of  Act  Dec.  5.  1900  (Acts  1900- 
01,  p.  107),  cooferrins  the  jurisdiction  of  all 
cases  formerly  triable  in  the  county  court  of 
Walker  county  upon  the  newly  created  Walker 
county  law  and  equity  court,  was  itermane  to 
the  title.— NorveU  t.  State  (AU.)  SS7. 

Acts  1894r-^,  If.  408,  limiting  the  criminal 
jurisdiction  of  jostices  of  the  peace  and 
notaries  public  in  certain  precincts  of  J.  coun- 
ty, held  not  objectionable  as  containing  matter 
not  indicated  in  its  title.— Lee  t.  State  (Ala.) 

see. 

Act  Feb.  23.  1903  (Acts  1903,  p.  64),  entitled 
"An  act  to  prohibit  the  sale  of  liquor  on  Sun- 
day," held  not  violative  of  Const,  art.  4,  9  45, 
relating  to  subjects  and  titles  of  statutes. — 
Borck  V.  State  (Ala.)  580. 

Acts  1903,  p.  69,  anthorising  cities  and  towns 
to  issue  bonoB,  held  not  repugnant  to  Const, 
art.  4,  I  45,  requiring  the  subject  of  the  law  to 
be  expressed  in  the  title. — Blakey  t.  City  Coun- 
cil of  Montgomery  (Ala.)  745. 

Acts  1903.  p.  189,  c.  S197,  being  an  act  to 
amend  Laws  1897,  p.  146,  c.  4601,  entitled  "An 
act  to  amend  section  720  of  Revised  Statutes, 
In  reference  to  contracting  territorial  limits  of 
cities  and  towns,"  Is  not  In  conflict  with  Const, 
art.  3,  9  16,  providing  that  each  law  shall  em- 
brace but  one  subject,  briefly  expressed  in  the 
liUe.— Town  of  Ormond  v.  Shaw  (Fla.)  10& 

Acta  1901,  p.  58,  c.  4980,  providing  for  pro- 
secution of  those  illegally  selling  liquor,  held 
not  unconstitutional  as  embracing  more  than 
one  subject— Ciesar  v.  State  (PlaO  470. 

Iaws  1008.  i>.  06.  c.  6160,  entitled  "An  act  in 
relation  to  the  crime  of  embezzlement,"  is  not 
a  violation  of  Const,  art  8,  {  16,  declaring  that 
an  act  shall  embrace  but  one  subject  to  be  ex- 
pressed therein.- Teston  v.  State  (Fla.)  787. 

The  title  of  the  inheritance  tax  law  suffi- 
ciently expresses  its  object,  as  required  by  Const, 
art.  31. — Succession  of  Levy  (La.)  37. 

Acts  1904,  p.  292,  No.  128,  forbidding  the  open- 
ing and  operatios  of  poolrooms,  is  not  unconsti- 
tutional as  containing  more  than  one  subject. 
In  violation  of  Const.  1898.  art  31.— State  t. 
Maloney  (La.)  589. 


I  6.    Amosdmemtt  revlaloa,  amd  oodMoa- 

tiOB. 

The  Ode  held  a  body  of  laws  so  enacted 
that  omitted  laws  cease  to  exist  and  additions 
therein  become  the  law  from  the  approval  of 
the  act  adopting  the  Code. — State  t.  Towery 
(Ala.)  800. 

f  T.   Bepeal,  sBSpetistoB,  explratloa,  mmi 
veVival. 

*A  subsequent  statute,  revising  tbe  whole 
subject-matter  of  a  former  one.  and  evidently 
intended  as  -a  substitute  for  It,  although  it  con- 
tiilna  no  express  words  to  that  effect,  must  op- 
erate as  a  repeal  of  the  former. — Prowell  t. 
State  (Ala.)  164. 

8  S.    Coastruotlon  and  opwatiofi. 

*In  interpreting  a  law,  it  is  Intimate  to 
take  into  consideration  the  history  which  led  up 
to  its  enactment  the  surrounding  circumstances, 
and  the  ends  intended  to  l>e  acoMnplished  there- 
by.—Prowell  V.  State  (Ala.)  164. 

•In  construinf;  statutes  that  construction  is 
favored  which  gives  eCFect  to  every  part  thereof. 
— Goode  V.  State  (Fla.)  461. 

*A  practical  construction  of  a  statute  by  a 

Sovenimental  department  ia,  when  not  in  con- 
ict  with  some  provision  of  the  Constitution 
or  plain  intent  of  the  act,  entitled  to  con- 
sideration by  the  courts. — State  t.  Bryan  (Fla.) 
929. 

The  Supreme  Court  in  construing  a  statute 
will  resort  to  the  common  knowledge  of  tbe 

fmblic  at  large  on  the  conditions  wliieh  led  to 
ts  enactment. — State     Maloney  (La.)  539. 

Acts  1904,  No.  128,  providing  for  the  sup- 
pression of  poolrooms,  was  in  response  to  de- 
cisions of  the  Supreme  Court  that  betting  on 
horse  races  was  sanctioned  by  the  Civil  Code 
of  tbe  state,  and  is  to  be  construed  with  refer- 
ence to  the  particular  evils  sought  to  be  reme- 
died.—State  V.  Maloney  (LaO  ^9. 

I  9.    neadlKC  and  erldenee. 

*Ab  to  local  laws  passed  under  tbe  old  Con- 
stttution.  it  is  to  be  presumed  that  the  con- 
stitutional requirements  as  to  notice  were  com- 
plied with.- Norvell  v.  State  (Ala.)  357. 

*A  certain  entry  in  legislative  journals  held 
no  evidence,  on  a  question  of  the  constitutional 
enactment  of  a  bill  into  law,  that  certain  words 
were  or  were  not  in  fact  contained  in  such  bill 
at  or  before  its  enactment  into  law. — West  v. 
State  (Fla.)  412. 

The  l^al  presumption  Is  that  the  Legislature 
did  not  intend  to  keep  contradictory  enactments 
in  the  statute  book,  or  to  repeal  a  law  without 
expressing  an  intent  so  te  do. — ^Wilson  t.  State 
(Fla.)  471. 
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4137    141,  755 

4141    846.  577 

§  4142,  4144   577 

I  4287    711 

CRIMINAL  CODE  1896. 

9  4314    55,  309,  1024 

I  4315    589 

I  4333   147.  220,  608 

I  4600    646 

I  4817   1024 

I  4856    608 

I  4889    293 

99  4906.  4911   329 

I  4923    923 

4923,  fonn  48..^  915 

4997    220 

9  5003,  6004   676 

5007   220 

6010    370 

5011    406 

5018   870,  1014 

9  5019.  5020   370 

5ffii9   329 

5050   678,  830 
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CITY  CHARTER. 
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LAWS. 

1859-60,  p.  348   246 

18(13,  pp.  122.  123   267 

1808.  p.  271,  9  7   164 

1884-fe,  p.  726   406 

1880-87,  p.  80   511 

1886-87,  p.  93    898 

18S6-S7.  p.   838   584 

tSSd,  p.  801,  9  10   615 


1894-95,  p.  498   806 

1894-95,  p.  586   771 
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1896-97,    p.    265.    9  6. 
Amended  by  Laws  1UU3, 

p.  309    363 

1896-97,  p.  808,  {  11  121 

'886,  9  1748.....   822 

898-99.  p.  84   361 

898-99,  p.  37  368,  369 

898,  pp.  236.  237,  If  1. 

2   1014 

898-99.  p.  237,  9  3    251 

898-99,  pp.  815,  1115.  | 

2   658 

898-89,  p.  1120  614 

898-99,  pp.  1407.  141& 
99  25.  3C  36.  Biimlng- 

bam  City  Charter  297 

900-01,  p.   107   857 

900-01.  p.  216,  9  8   366 

900,  1901.  p.  308    329 

900-01,  p.  646   920 

901,  p.  754   651 

900-01,  pp.  830,  831  775 

900-01,  p.  1201,  $  7.  Re- 

red  by  Laws  1903,  p. 
9  1     907 

900-01,  p.  1298,  9  15   .-fcS 

900-01,  p.  1800   911 

901,  p.  1854.  3865,  «  24..  3.Vi 
900-01.  p.  2002,  I  10. . .  370 

903,  p.  6  814 

903,  pp.  .50,  54,  H  1.  3. .  907 
903,  p.  59:...."......  74.> 

90;^.  p.  64  5-HO 

903,  p.  87    648 

903,  p.  88  242 

908,  pp.  81,  92,  99  2.  4.  _ 

5    8TO 

903,  p.  95    984 

903,  p.  101  357 

903,  pp.  137,  142,  I  11..  233 

903.  p.  182  ■  802 

903.  p.  239    224 

903.  p.  309    362 

903.  p.  310  5ii2 

903.  p.  344   203 

903,  p.  352...",  270 

903,  p.  369   384 

903,  p.  391   242 

903,  p.  392    717 

903,  p.  431  910.  9U 

903,  pp.  482,  437.  {(  2, 

16    307 

903,  p.  438  164.  507.  973 

903.  p.  443    720 

903.  pp.  449,  450,  99  24, 

27    831 

903,  p.  488   240 

.903,  p.  566   665 


IXOBIDA. 

CONSTITUTION  1885. 
Art  10.  9  1  536 

CONSTITUTION  1892. 

Art  2    108 

Art.  8.  8  6   63 

Art.  3,  9  16  108,  78T 

Art.  3.  «  16.  25.  27   929 

Art.  4.  §  13   187 

Art.  4.  99  16,  17   929 

Art  5.  9  5   151 

Art.  6,  I  5   929 

Art.  8,  9  8   108 

Art.  12.  H  1.  3, 14   929 

Art.  13.  9  1   829 

Art.  18,  i  25   161 
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BEYISED  STATUTES  1892. 

I  720.  Amended  Laws 

1897.  p.  146,  ch.  4601; 
LawB  190a,  p.  139,  cb. 

5197    108 

! 722    532 
1026    193 
1068    637 
1096   465 

f  1180    790 

f  1542   480 

I  2086    641 

18  2384,  2S92   421 

fi  2396    471 

S  2403    155 

1  2426    467 

fi  2936    790 

i  2598.  Amended  by  Laws 

1901,  p.  Ill,  ch.  4065. ..  471 

J 2893    470 
2936    790 

LAWS. 

1S70.  p.  45.  ch.  1706   929 

1891,  p.  118,  ch.  4071....  634 
1893,  p.  50,  ch.  4122,  io. 
Amended  by  Laws  3895, 
p.  153.  ch.  4886,  i  2. . .  467 
1898,  p.  101.  ch.  4173. . . .  6S7 

1895.  p.  143,  ch.  4380  637 

1895.  p.  153.  ch.  4m  S  2..  467 

1897,  p.  146.  ch.  4601  108 

1901,  p.  58,  ch.  4930.  | 

»   461.  470 

1901,  p.  60.  cb.  4930,  {  8»  470 

1901.  p.  11,  ch.  40r.5  471 

100.S,  p.  96.  ch.  6160   787 

1908,  p.  189,  cb.  6197....  108 
1906^  ch.  5384   928 

IiOUXSIARA. 

CONSTITUTION  1898. 

Art.  31  37,  539 

Arts.  48.  BO,   792 

Art.  85   550 

Art.  88   792 

Art.  167   1 

Art.  167   448 

Art  186   S96 


Art.  233   846 

Arts.  316-318  448 

Arts:  319,  820   79 

CODE  OF  PRACTICE. 

Art.  873   J 

Arts.  841.  843   842 

BEVISEHD  CITIL  OODE. 

Art.  1341   33 

Art.  2248   503 

Arts.  2636,  2637   43T 

REVISED  STATUTES. 

fi  611   806 

S  792   446 

S  2448   627 

LAWS. 

1880.  p.  39,  No.  40,  8  6. . .  998 

1882,  p.  51,  No.  39    437 

1890.  p.  144,  No.  110....  448 

1894,  p.  223,  No.  180   803 

1896,  p.  93.  No.  69    443 

1896,  p.  109,  No.  70    699 

1896,  p.  162,  No.  lis.... 1000 
1896,  p.  129,  ch.  124,  J  3. .  693 
1898,  p.  350,  No.  170,  8  7..  846 
1898,  p.  490,  No.  203,  {  6.  706 

1902,  p.  39,  No.  32   627 

1902,    p.    lOS   Na  79. 

Amended  by  Lava  1904, 

pp.  214.  SBO,  No*.  96. 

179    792 

1904,  p.  47.  8  57   690 

1904,  p.  108,  No.  46,  »  4....  87 
1904.   pp.  214,  Nob.  96, 

179  702 
1904.  p.'  '29V,  No."  127 !  " ; ."  539 
1904,  p.  29%  No.  128  

 539,  971,  972 

1904,  p.  369,  Nob.  96,  179.  792 

■assisszFPi. 

CONSTITUTION  1890. 

Art.  5  856 

18  63.  64,  68,  69.   65 

172^   690 


(8  73,  lie,  123   65 

Vui,....   70 

8  193   479 

88  228.  224   866 

REVISED  CODE  1857. 

Pages  80,  82,  ch.  3,  arts. 
^,  43    628 

REVISED  CODE  1892. 

8  66   1013 

9  85    809 

I  249    49 

8  250  49,  809 

88  2.12.  257,  258,  934    40 

8   1093   692 

88  1120,  1121   420 

8  1320   897 

8  1387    781 

il396    478 
1408   856 
1425   689 
1489   896 

8  1604    623 

8  1740  ,   457 

88  1743,  1746  1006 

1808    780 

1881.  1882.  1892   18 

1922.  1961   469 

2114,  2116,  2117  420 

i 2156   856 
2395   49 
27(i3   467 
8034   1008 

8  3201   856 

I  3417.   478 

88  3568,  3669   811 

88  8643,  Se.'W,  8661,  S679..1008 
88  4496,  4490   18 

LAWS. 

1894,  p.  65.  ch.  75    856 

3896,  pp.  27.  30.  ch.  34,  8  7  66 

1896.  p.  129,  cb.  124,  8  3..  693 

1900,  p.  6.3.  ch.  56   856 

1900,  p.  141,  ch.  103    521 

1902,  p.  54.  ch.  67    856 

1902.  pp.  62,  66,  ch.  S9, 

8   10..   788 

IWH,  p.  47,  i  67   690 


STAY. 

Effect  of  obtatniDg  stay  of  proceedloss  on  ap- 
pearance, see  "Appearance." 
Supersedeas,  see  "Supersedeas." 


STENOGRAPHERS. 

grand  Jury  room, 

STEVEDORES. 


Presence  In  grand  Jury  room,  aee  **Grand 
Jury." 


Iiiabilitr  of  stevedore  for  injury  to  serrant,  see 
*'Maiter  and  Servant,"  8  6. 

STIPULATIONS. 

An  agreemmt  between  the  soliciton  of  record 
that  a  case  be  set  down  for  hearing  to  test  the 
sufficiency  of  defendant's  plea  of  defective  par- 
ties held  valid. — Ingram  ft  Goodman  t.  Gill 
(Ala.)  736. 

Failure  of  the  court  to  pass  on  the  sufficiency 
of  a  plea,  in  accordance  wiui  stipulation  of  solici- 


tors of  record  held  reversible  error. — Ingram  ft 
Goodman  v.  Gill  (Ala.)  736. 

A  stipulation  not  to  press  an  Immediate  appli- 
cation for  a  receiver  held  not  to  deprive  com- 
plainant of  the  right  to  a  receiver  on  the  hear- 
ing of  the  merits  of  his  bill. — Baker  v.  Starling 
(Ala.)  775. 

An  agreement  between  attorneys  aa  to  the 
facta  in  the  case,  filed  on  the  t^al,  which  is 
not  limited  to  a  particular  occasion,  may  be  used 
on  a  second  triaL — Mugge  r.  Jackson  (Fla.) 
167. 

STOCK. 

Corporate  stock,  see  "Corporations,"  |S  2,  6. 

STOCKHOLDERS. 

Of  eotporatlona,  see  "Corpotationa,"  {|  S,  6. 

STOCK  LAWS. 

See  *'AnimaIs." 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 


•  Velmt 
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STORAGE 

Sw  ''Wanhoasemeo." 

STREET  RAILROADS. 

See  "RaUroads." 

Act  reqairing  separate  compartments  for 
white  and  colored  persons  as  denial  of  priri- 
leges  and  inunanities,  see  "Constitationsl 
Law."  I  7. 

As  emplorers,  aea  "Master  and  SOTvant," 
S  12. 

Carriage  of  passengers,  see  "Oarriera." 
Death  caused  b7  collision  of  railway  train  and 

street  car,  see  "Railroads,"  (  7. 
Instructions  in  general  in  action  for  injuries 

caused  bj  negugence  of,  see  'Trial,**  }{  5, 

7,  8. 

Pleading  in  general  in  action  for  injuries 
caused  by  negligence      aee  "Pleading,"  |  L 

{  1.   Estmbllshment,    eomstruetlom,  Md 
malnte&anoe. 

A  dt7  ordinance  requiring  a  street  railway 
company  to  keep  in  good  repair  that  portion  of 
a  street  occupied  by  its  tracks  held  applicable 
to  additional  tracks  to  be  laid. — Montgomery 
St.  Ry.  Co.  T.  Smith  (AU.)  767. 

8  2.   ReKvlatlon  and  operation. 

A  complaint  in  an  action  against  a  street 
railway  company  for  injuries  received  held  good 
on  demurrer. — ^Birmingham  Rr.,  Idght  & 
Power  Co.  r.  Uvingston  (Ala.)  874. 

In  an  action  a|;ainst  a  street  railway  company 
tot  injuries  received,  the  question  of 'defendant's 
negiigoice  held'  for  the  Jury. — Birmingham  Ry., 
Light  &  Power  CD.  t.  Livuigston  (Ala.)  374. 

In  an  action  against  a  street  railway  for  in- 
juries, a  charge  held  properly  refused  as  confus- 
ing.— ^Montgomery  St.  By.  Go.  v.  Smith  (Ala.) 
757. 

A  street  railway  held  not  released  from  the 
duty  of  keeping  street  in  safe  condition  by  the 
fact  that  the  city  engineer  was  OTerlooking  cei^ 
tain  work  being  done  by  the  railway. — Mont- 
Eomery  St.  Ry.  Co.  v.  Smith  (Ala.)  757. 

A  street  railway,  taking  posBesaion  of  a  por- 
tion of  a  street  for  the  purpose  of  building  and 
operating  a  railway,  assumes  the  duty  of  keep- 
ing such  portion  of  the  street  in  a  s&te  condi- 
tion for  travelers. — ^Montgomery  St.  Ry.  Co.  v. 
Smith  (Ala.)  757. 

The  fact  that  a  city  ordinance  requires  a 
street  railway  to  keep  the  street  in  good  repair 
does  not  make  it  any  the  less  liable  for  negli- 
gence in  leaving  without  the  usual  safeguards 
an  excavation  made  by  it  in  the  street.— -Iklont- 
gomery  St.  Ry.  Co.  v.  Smith  (Ala.)  757. 

Where  a  motorman  should  and  must  have 
,  seen  a  t^ild  of  tender  years,  unattended,  and  In 
dangerous  proximity  to  the  track,  it  was  his 
duty  to  use  commensurate  means  to  prevent  In- 
juring such  child. — Jacksonville  Electric  Co. 
Adams  (Fla.)  183. 

Evidence  held  not  to  show  that  a  street  car 
ran  into  a  cart  any  more  than  that  the  cart  ran 
into  the  car. — Dewes  v.  Orleans  R.  Co.  (La.) 
433. 

*In  an  action  to  recover  for  injuries  caused 
'  by  a  collision  with  a  street  car,  the  fact  that 
a  car  has  passed  will  not  justify  the  driver  of 
a  vehicle  in  acting  upon  the  assumption  that  no 
other  is  near. — Dewe*  v.  Orleans  R.  Co.  (La.) 
433. 

STREETS. 

See  "Highways**;  "Municipal  Corporations" 
fif  6,  7. 


STRIKES. 

Restraining    Interferoiee   with  bnsbiMi  far 
atrlkera,  sea  "Injvnctloa,"  1  8. 

STRUCK  JURY. 

See  "Jury."  %  8. 

SUBMISSION. 

To  arbitration,  aee  "AxUtmtlon  and  Award," 

SUBROGATION. 

Holders  of  a  second  deed  of  trust  on  certain 
land  held  not  entitled  to  enforce  the  same 
amilnst  purchasers  under  a  senior  Uen  without 
offering  to  pay  auch  Urn. — Ranumeda  Bros.  v. 
Loggins  (MIbs.)  1007. 


SUBSCRIPTIONS. 

OorporatioDB,' 

SUICIDE. 


To  corporate  stock,  see 

2,  6. 


II 


As  affecting  liability  on  inniranee  poller.  Me 
"Insurance."  S  10. 

By-laws  of  insurance  conqumj  relating  to.  as 
impairing  obligation  of  contract,  see  "Con- 
stitutional Law,"  I  6. 

Competency  of  evldencs  on  issue  of,  s«e  "Evi- 
dence." ft  3. 

Evidence  in  homicide  aa  to  pnitiose  oC  deoe- 
deal  to  commit,  see  "Homicide,'*  |  7. 


See  ■'Action.*' 


SUIT. 


SUMMARY  PROCEEDINGS. 

lent 
Client,* 

SUMMONS. 


By^  client  j^nst  attom^,  aee  "Attorney  and 


See  "Process." 


SUNDAY. 


See  "Holidays."  ' 

Right  to  aasert  trial  of  action  on  Sunday  where 
record  shows  trial  on  Saturday,  see  "Conrts," 
fi  2. 

Sales  of  Uqnor  on,  see  "Intoxicatlog  Uqnors,** 
i  4. 

Testimouy  of  accomplice  purchasing  liquor  on 

Sunday,  sea  "Criminal  Law,"  |  14. 
Title  of  statute,  see  "Statntes,**  |  B. 

A  verdict  rendered  on  Sanday  and  entered  on 
the  day  following  held  proper. — Sanfwd  r. 
State  (Ala.)  3Ta 

SUPERSEDEAS. 

On  appeal  In 'forcible  entry  and  detainer,  aee 
"Forcible  Butry  and  Detainer,"  S  1. 

Under  Code  1806.  S  1'179,  execution  issued  on 
a  replevin  bond  wrongfully  declared  forfeited 
by  the  sheriff  will  be  superseded  on  petition  of 
injured  party. — Jesse  French  Piano  it  Organ 
Co.  V.  Bradley  (Ala.)  47. 

Petition  for  supersedeas  mast  be  baaed  on 
matter  of  discharge  arising  mbseQuent  to '  the 


Digitized  by 


Google 


INOBX. 


1113 


Judgment — Jesse  French  VUlbo  ft  Orsan  Go.  T. 
Bradley  (Ala.)  47. 

SUPREME  COURTS. 

Sm  "Ooarti,'*  1  5;  "Orimlnal  Law,**  i  84. 

SURETYSHIP. 

See  "Principal  and  9ax«itj.** 

SURRENDER. 

Of  insnrance  pollcj,  see  "Inaurance."  i  4. 

Of  tenant's  note  and  rental  contract  as  dis- 

cbarge  of  landlord's  lien,  see  "Landlord  and 

Tenant,"  {  4. 
Of  written  instrument  for  cancellation,  see 

"Oancellation  of  Inatmmenta." 

SURVIVAL. 

Of  came  of  action,  see  "Abatement  and  Be- 
Tival,"  i  2. 

SUSPENSION. 

Of  writ  of  habeas  corpua,  see  "Habeas  Cor 
pus,"  i  & 

SWINDLING. 

See  "False  Pretensea." 

TAXATION. 

Acquisition  of  tax  title  by  tenant  In  common, 

nee  "Tenancy  in  Common,"  $  1. 
Act  imposing  tax  on  emigration  agent  as  denial 

of  due  process  of  law,  see  "Constitutional 

Law,"  8  9. 

Act  imposing  tax  on  emigration  agent  as  denial 
of  equal  protection  of  law,  see  "Constitutional 
Law."  S  8. 

Adjudication  of  tax  title  in  suit  to  foreclose 

mortgage,  see  "Mortgages,"  $  7. 
Appellate  jurisdiction  to  determine  legality  of 

tax,  see  "Courts, "  |  5. 
Best  and  secondary  evidence  as  to  assessment, 

see,  "E)Tidence,"  f  4. 
Copy  of  tax  roll  as  docmnentary  evidence,  see 

"Evidence."  |  8. 
MandamoB  in  relation  to  taxatiMi,  see  "Maa- 

damns."  SS  2.  8. 
Parol  or  extrinsic  evidence  of  tax  deed,  see 

"Evidence,"  8  9. 
Presumptions  as  to  collection,  see  "Evidence," 

i  2. 

Title  of  statute,  see  "Statutes,"  I  5. 

Local  or  special  taaxt. 
See  "Highways,"  i  2 ;  "Municipal  Corpora- 
tlona,"  S  8. 

Occupation  or  privilege  taxes. 
See  "Intoxicating  liquors,"  |  2;  "Licenses," 
I  1. 

I  1.   Hatnre  amA  ratoat  «t  power  la 
seaoMl. 

The  power  to  impose  taxes  is  unlimited :  the 
only  security  against  abuse  being  found  in  the 
structure  of  the  govemmmt  itself. — Succession 
of  Levy  (La.)  87. 

1  S.    Lialilllty  of  persons  and  property. 

Where  the  business  of  a  nonresident  corpora- 
tion was  located  in  the  state,  and  conducted 
throogh  a  local  agent,  claims  of  the  corporation 
in  definite,  tangible  form  are  taxable  in  the  same 
manner  aa  similar  property  owned  by  a  resident. 


— Monongahela  stiver  Consol.  Coal  ft  Coke  Co. 
V.  Board  of  Assessors  (La.)  601. 

*Tlw  principle  that  movables  follow  tiie  per- 
son. In  matter  of  taxation,  does  not  embrace 
bills  or  notes  or  other  papers  taken  In  the 
course  of  business,  used  and  collected  here. — 
Monongahela  River  Consol.  Coal  &  Coke  Co.  t. 
Board  of  Asseasors  (La.)  601. 

The  rule  "mobilia  sequuntur  personam"  gives 
way  before  express  law  destroying  it  in  any 
given  case,  where  constitutional  reN]QiremeDts  do 
not  stand  in  the  way. — Metropolitan  life  Ins. 
Co.  V.  Board  of  ABsesaora  for  Parish  of  Orleans 
aJ>.)  846. 

Under  Acts  1898,  p.  350.  No.  170,  8  7,  author- 
izing the  taxation  of  property  belonging  to  for- 
eign corporations  and  employed  here,  the  state 
Is  not  required  to  go  beyond  Its  limitB  to  en- 
force the  tax,  bat  Const,  art.  283,  famisbes  an 
adequate  remedy. — Metropolitan  Life  In&.  Co. 
T.  Board  of  AMessors  tot  INirisli  of  Orleans 
(La.)  816. 

Under  Acts  1898.  p.  300.  No.  170,  8  7,  a  for- 
eign corporation  which  loansi  money  in  IjOui- 
siana  and  takes  notes  for  the  same  is  still  liable 
to  taxation  on  the  notes  after  the  removal  of 
them  beyond  the  limits  of  the  state. — ^Metro- 
politan Life  Ins.  Co.  t.  Board  of  Assessors  for 
Parish  of  Orleans  (La.)  S46. 

Under  Acts  1898,  p.  850,  No.  170,  8  7,  the  par- 
ticular manner  by  which  the  moneys  used  by 
foreign  corporations  in  Louisiana  in  the  course 
of  business  Is  obtained  Is  a  matter  of  no  signifi- 
cance in  determining  the  liabili^  of  the  com- 
pany to  taxation  for  the  use  of  such  money. — 
Aletropolltan  Life  Ins.  Go.  t.  Board  of  Assess- 
ors for  Paridi  of  OrlMiis  (La.)  846. 

•Acts  1898.  p.  350,  No.  170,  S  T.authoriaing  the 
tnxatioa  in  Louisiana  of  the  property  of  a  for- 
eign corporation  employed  by  it  within  the 
state,  is  constitutional. — Metropolitan  Life  Ins. 
Ca.  V.  Board  of  Assessors  for  Parish  of  Orleans 
(La.) 

*A  back  assessment  is  not  authorised  where 

the  proper^  has  not  escaped  asseeament 
in  fact,  though  the  first  assessment  is  void. — 
Adama  v.  Luce  tMiss.)  418. 

1  S.    Tivrr  «Bd  aasoHMunt. 

In  a  suimnary  proceeding,  under  Rev.  St. 
1892,  8  1542.  to  have  an  asseRf^nieut  declared 
not  unlawfully  made,  the  word  "aHsesKmeut" 
defiued.--LouiHvilIe  N.  B.  Co.  v.  Board  of 
Public  Instruction  for  Jackson  County  (Fla.) 
480. 

A  proceeding,  nnder  Rev.  9t  1^1)2,  fi  1M2, 
to  have  an  assessment  declared  illegal,  will 
not  extend  to  irregularities  in  publishing  notices 
preliminary  to  calling  an  election  for  a  sub- 
district  school  tax. — Louiavllle  &  N.  E.  Oo. 
V.  Board  of  Public  Instructitm  for  Jackson 
County  (Fla.)  480. 

The  state  is  hound  by  the  acts  of  her  taxina 
officers  in  the  assesunient  of  property  and  col- 
lection of  taxes. — Booksh  v.  A.  Wilbert  Sons 
Lumber  &  Shingle  Co.  (La.)  9. 

8  4.   Sale  of  land  for  BOHpaymest  of 
tax. 

Where  property  has  been  forfeited  to  the 
state  for  nonpayment  of  taxes,  and  the  state 

continues  to  assess  it  to  the  owner  and  collect 
taxes,  the  forfeiture  is  waived. — Booksh  v.  A. 
Wilbert  Sons  Lumber  &  Shingle  Co.  (La.)  9. 

Taxes  levied  by  the  state  of  Mississippi  in 
support  of  the  Confederate  government  for  the 
years  1861  and  IStfi.  though  void  because  hav- 
ing been  levied  by  a  de  facto  fcovernment,  could 
not  be  treated  as  never  having  been  paid  in 
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support  of  a  tax  title,  indndlnf  the  payment  of 
sncb  taxeB.--Da7  t.  Smitii  (BClas.)  526. 

Under  Rev.  Code  1857,  pp.  80,  82,  c.  3,  arta. 
39,  43,  the  purchaser  of  land  sold  for  the  taxei 
of  1866  held  reQnired,  as  a  condition  precedent 
to  hia  acqoiBitiou   of  title,  to  pay  tne  eabse- 

Sient  void  taxes  assessed  for  the  benefit  of 
e  Confederate  States  for  1861  and  1862,  and 
the  sale  was,  therefore,  void. — Day  t.  Smith 
(Miss.)  526. 

9  6.    Redemption  from  tu  sale. 

Where  one  seeking  to  redeem  lands  from  a 
sale  for  taxes  pays  toe  necessary  amount  to  the 
probate  Judge  within  tlie  redemption  period,  the 
postponement  by  the  Jndfre  of  the  issuance  of  a 
certificate  of  redemption  until  after  the  time 
for  redemption  does  not  affect  the  redemptioner's 
right— Roach  v.  State  (Ala.)  685. 

Under  Code  1S86,  S  4091,  the  right  of  re- 
demption from  a  tax  sale  may  be  dnimed  by 
a  letter  written  by  the  party  seeking  redemption, 
directed  to  the  judge  of  probate,  and  including 
the  necesBary  amount  to  cover  the  taxes^  etc. 
—Roach  V.  State  (Ala.)  685. 

Paper  title  is  not  indispensable  to  show  the 
right  to  redeem  from  a  tax  salft — Roach  v. 
State  (Ala.)  685. 

I  6.   Tax  titles. 

Under  Code  1806,  I  4074,  the  duty  of  a 
judge  of  probate  to  issue,  after  the  expiration 
of  two  years  from  the  date  of  a  tax  sale,  a 
deed  of  the  land  sold,  hetd  a  ministerial  one. — 

Roach  V.  State  (Ala.)  685. 

Under  Code  1896,  fi  4074,  judge  of  probate 
held  not  entitled  to  raise  objections  to  tax  pro- 
ceedings, or  to  show  irregularities  in  them,  on 
demand  of  the  purchaser  at  a  tax  sale  for  a 
deed  to  the  property. — Roach  v.  State  (Ala.) 
685. 

An  adjudication  of  land  to  the  state  for  non- 
payment of  taxes  held  nnll  and  void  in  toto. — 
Bookah  T.  A.  Wilbert  Sons  Lumber  &  Shingle 
Co.  (La.)  9. 

Prescription  does  not  run  against  an  owner 
in  possession,  in  favor  of  a  tax  title,  based 
upon  a  certain  adjudication  to  1h»  state. — 
Posey  T.  DucroB  (La.)  26. 

I  T.  XiasaeT,  fatkavltama*,  mmd  teMMte* 
taxes. 

Under  Inheritance  Tax  Law  (Acts  1904,  No. 
45)  S  4,  the  tax  collector  Is  not  entitled  to  reim- 
bnrRement  for  the  fee  of  an  attorney  retained 
by  him  to  prosecute  a  suit  for  the  tax< — Suc- 
cession of  Levy  (La.)  87. 

Under  the  federal  jurisprudence  United  States 
bonds  are  not  exempt  from  inheritance  tax. — 
Succession  of  Levy  (La.)  37. 

Under  the  inheritance  tax  law  the  debts  due 
from  inccesBiou  must  be  deducted,  the  remain- 
der only  being  subject  to  taxation. — Succession 
of  Levy  (La.)  37. 

TAX  DEEDS. 

As  color  of  title,  see  "Adverse  Possession,"  |  L 

TEACHERS. 

See  "Schools  and  School  Districts,"  (  L 

TELEGRAPHS  AND  TELEPHONES. 

Authority  of  telegraph  agent  in  general,  see 

"Principal  and  Agent,"  $  1. 
Credibility  of  witness  in  action  for  failure  to 

deliver  message,  see  "Witnesses,"  SS  4-7. 


Cross-examination  of  witnenes  In  aetiiHi  for 
failure  to  deliver  messima,  see  ^'Witnesses.'* 

8  3. 

Jurisdiction  of  action  for  refusal  of  telegraph 
company  to  pay  mon^  as  affected  by  amount 
in  controversy,  see  "Cfourts,"  S  3- 

Opinion  evidence  in  action  for  failure  to  de- 
liver message,  see  "Evidence,"  f  10. 

Statements  of  telegraph  sgent  as  to  antkority 
as  hearsay,  see  "iBvidenee,"  |  7. 

f  1.   R«B«latloB  axd  aper*tiom. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  whether  plain- 
tiff suffered  mental  pain,  and  whether  such 
pain  was  attributable  to  defendant's  neglicoiee. 
held  questions  for  the  jury. — Western  Union 
Telegraph  Co.  v.  Merrill  (Ala.)  121. 

*Duty  of  telegraph  company,  on  certain  tacts, 
held  to  be  to  transmit  a  certain  message;  the 
risk  assumed  by  the  sender  being  that  the 
agent  to  whose  office  the  message  was  to  be 
sent  was  not  at  his  oOtee. — Western  Union 
Telegraph  Co.  v.  Merrill  (Ala.)  121. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  pleas  alleg- 
ing plaintiff's  residence  outside  of  free  deliv- 
ery limits  h€l4  bad. — Western  Union  Telegraph 
Co.  V.  Merrill  (Ala.)  121. 

*The  failure  of  a  telegraph  company  to  send 
a  meFsage  is  a  breach  of  its  entire  contract, 
and  raises  a  preeumption  of  negli^nce,  which 
It  has  the  burden  of  disproving. — ^Western  Un- 
ion Telegraph  Co.  y.  M«Till  (JSJa.)  121. 

In  action  for  failure  to  deliver  telegram.  In- 
struction to  return  verdict  for  plaintiff  for 
actual  damages  held  erroneous  undw  the  evi- 
dence.— Westen  Union  Telegraph  Ca  v^ 
Haley  (Ala.)  886. 

There  could  be  no  recovery  for  mental  suffer- 
ing for  failure  to  deliver  telegram  snnunoning 

{thysician,  where  he  could  not  have  attended 
t    telegram    had    been  delivered. — Western 
Union  Telegraph  Co.  v.  Haley  (Ala.)  380. 

'Brother  held  entitled  to  recover  for  mental 
suffering  caused  by  failure  to  deliver  telegram, 
by  reason  of  which  family  physician  failed  to 
attend  Bister. — Western  Union  Telegraph  Co. 
V.  Haley  (Ala.)  386. 

•Where  telegram  was  never  delivered,  sender 
held  entitled  to  nominal  damages  at  least. — 
Weston  Union  Telegraph  Go.  v.  Haley  (Ala.) 

880. 

Where  willful  refusal  of  a  tele^ph  company 
to  pay  over  money  to  one  entitied  thereto  canses 
one  to  travel  for  more  than  24  hours  without 
food  or  funds,  he  may  recover  damages  for 
Ijodily  pain  and  mental  anfoiish. — Western 
Union  Telegraph  Co.  v.  Wells  a^'la.)  838. 

When  the  refusal  of  a  telegraph  company  to 

Say  over  money  to  the  payee  of  a  tel^raph  or- 
er  causes  him,  though  without  funds,  to  act 
quickly,  a  finding  that  the  Injurywas  not  sdf- 
imposed  will  not  be  disturbed. — Western  Union 
Telegraph  Co.  v.  WelU  (Fla.)  838. 

In  an  action  against  a  telegraph  company  for 
refusal  to  pay  over  the  amount  of  a  telegraph 
order  to  the  payee,  evtduice  aa  to  the  sufferaif 
for  food  of  a  wife  and  diildren  may  be  admitted 
to  explain  why  the  payee  spent  a  small  sum  of 
money  he  had  on  them  rather  than  to  relieve  his 
own  wants. — ^Western  Union  Telegraph  Co.  v. 
Wells  (Fla.)  838. 

After  action  against  a  telegraph  eompany  for 
refusal  to  pay  over  to  the  payee  of  a  tel^ram 
order  the  money  therein  named,  the  oonvany  Is 
not  relieved  of  liability  by  wing  over  that  sum 
to  the  transmitting  bsnk.— Western  Union  Tel» 
graph  C!o.  v.  Wells  (Fbu)  888. 
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TENANCY  IN  COMMON. 

Adjtutment  of  rights  in  partition  procMdlOKs, 

see,  "Partition,"  |  1. 
Between  widow  electing  to  take  under  will  and 

devisees,  see  "WUls/^  |  3. 

I   1.  Mtttaal  vl«kts.  AvHmh  mmA  UmblU- 
tt«s  of  OO-tMUUitS. 

*A  tax  title  acquired  by  one  joint  tenant 
inures  to  all  the  co-tenants. — Moragne  t.  Doc 
ez  d«m.  Moragne  (Ala.)  16t. 

Sale  of  land,  reserring  mineral  rights  by  one 
co-tenant  to  another,  heU  not  to  disturb  the  co- 
tenancy in  the  mineral  rights,  and  limitations 
would  not  run  against  the  vendor*!  Intarest  in 
the  mineral  rights  until  a  distinct  act  of  ouster 
by  the  vendee. — Moragne  v.  Doe  ex  dem. 
Moragne  (Ala.)  161. 

Where  a  stranger  to  the  title  purchased  en 
interest  in  certain  land  on  foreciosnre,  his  sub- 
sequent purchase  of  another  interest  of  a  joint 
owner  did  not  affect  the  question  of  redonption. 
— Given  v.  Troxel  (Ala.)  578. 

TENDER. 

See  "Deposits  in  Court" 

For  purpose  of  redemption  from  execution  sale, 
see  "Execution."  |  3. 

Of  redemption  moDpy  on  foredoaure  of  mort- 
gage, see  "Mortgages,"  f  8. 

Facts  Aetd  insufficient  to  constitute  a  waiver 
of  a  tender,  so  as  to  relieve  the  debtor  from 
liability  tor  interest — ^Andrews  t.  Frierson 
(Ala.)  512. 

A  superintendent  and  manager  of  a  company 
held  a  person  on  whom  a  tender  in  settlement 
of  a  claim  in  favor  of  the  company  might  be 
made. — Birmingham  Paint  &  Roofing  Ca  v. 
Grampton  &  Tharpe  (Ala.)  1020. 

*A  party  malciiig  a  tender  held  excused  from 
producing  the  money. — Birmingham  Paint  & 
Roofing  Co.  V.  Crampton  ft  Tbanje  (Ala.)  1020. 

*A  plea  of  tender  is  an  admission  of  plain- 
titTs  demand  to  the  extent  of  the  tender,  and, 
unless  plaintiff  proves  more  than  that  amount, 
the  verdict  on  the  Issue  joined  under  that  plea 
should  be  for  defendant. — Birmingham  Paint 
&  Roofing  Co.  T.  Crampton  &  Tharpe  (Ala.) 
102a  •  K  , 

TERMINATION. 

Of  contract  of  employment,  see 
Servant,"  ||  1,  2. 


'Master  aod 


TERMS. 

Of  courts,  see  "Courts,"  I  2. 
Of  ofBce,  see  "Officers,"  i  1. 
Power  of  Buperaumerary  judge  as  to  holding 
terms  of  court,  see  "Judges,"  S  2. 


TESTAMENT. 


Bee  -Wills." 


See  "Larceny." 


THEFT, 


THREATS. 


See  "Homicide."  |  7. 

Evidence  of  fn  prosecution  for  arson,  see  "Ar- 
son." 


TIME. 

For  appeal,  see  "Criminal  Iaw,"  §  38. 

For  holding  court  see  "Courts,"  S  2- 

For  meeting  of  police  jury,  see  "Counties,"  {  1. 

For  payment  of  interest,  see  "Interest,"  S  1. 

For  petition  for  habeas  corpus,  see  "Habeas 

Corpus,"  S  2. 
For  presentation  of  claims  against  decedent's 

estate,  see  "Executors  and  Administrators,"' 

i  4. 

For  return  of  indictment  see  "Indictment  and 

Information,"  |  1. 
For  return  or  approval  of  Ulls  by  Governor, 

see  "Statutes,"  §}  1,  2. 
For  settlement  of  bill  of  exceptions,  see  "Crim- 


inal Law,"  i  87. 

bill  of 
BlU  ot"l  2. 


For  signini 


exception*,  see  "Exceptions, 


For  taking  appeal  or  suing  out  writ  of  error, 

see  "Appeal  and  Error,"  I  6. 
For  transfer  of  cause  on  change  of  venue,  see 

"Venue,"  f  2. 
For  trial,  see  "Criminal  Law."  H  18,  20;  "Tri- 
al," fi  1. 

*Tbe  term  "months,"  when  used  In  the  stat- 
ute, means  calendar  months. — Simmons  v. 
Hanne  (Fla.)  77. 

*Where  time  is  to  be  computed  from  a  par- 
ticular day,  ttie  rule  is  to  exclude  the  first 

day  aud  include  the  laat — Simmons  t.  Hanne 
(Fla.)  77. 

*In  computing  time  within  which  an  act  re- 

8 aired  most  be  done.  If  the  last  day  falls  on 
unday  it  cannot  be  excluded,  unless  the  in- 
tent of  the  Lwislature  to  exclude  it  is  manifest. 
— Sinmuma  t.  Hanne  (Fla.)  77. 


TITLE. 

Color  of  title,  see  "Adverse  Possession.** 
Declarations  as  evidence  of,  see  "Evidence,"" 

Hearsay  evidence,  see  "Evidence,"  6  7. 

Removal  of  cloud,  see  "Quieting  Title." 

Ri^t  of  infants  to  acquire,  by  adverse  posses- 
sion, see  "Infants,"  g  1. 

Slander  of  title,  see  "Libel  and  Slander."  |  2. 

Tax  titles,  see  "Taxation,"  4  & 

Title  of  lessor,  see  "Landlord  and  Tenant."  1  8. 

To  insured  property  as  affecting  validity  of  in* 
snrance,  see  "Insurance,"  i  5. 

Portfcular  matters  aff&^lng  HOe. 

Convevances  between  husband  and  wife,  see 

"Husband  and  Wife."  8  2. 
Estoppel  to  assert  title,  see  "Estoppel."  U  1,  2. 
Pendency  of  acti<ai,  see  "Lis  Pendens." 

Particular  specie*  of  property  or  righU. 

See  "Bills  and  Kotes,"  S  2. 
Bills  ai  lading,  see  "Carriers,"  {  1. 
Office,  aee  "Officers."  |  2. 

TUI«  n«cessarv  to  maintain  partleuUw  aoMonc 

See  "Injunction,"  {  2. 

For  flowage,  see  "Waters  and  Water  Courses,'' 

i  3. 

To  redeem  from  tax  sale,  eee  "Taxation,"  §  6. 

Titles  of  particular  acts  or  proceedings. 
Statutes,  see  "Statutes,"  |S  4,  5. 


TOOLS. 

Landlord's  lien  for  toola  furnished  to  tenant, 
see  "Landlord  and  Tenant."  {  4. 
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TORTS. 

See  "Limitation  ef  Actions."  I  1. 
Gauring  dmOi,  see  "Deeib,"  1 1. 
Mewnra  of  dunages,  eee  "Damaces,"  |  S. 

By  portfOHlar  dotMf  qrpar««. 

See  "Corpomtlons,"  f  5;  "Municipal  Corpora- 

uon.,"  Ft. 

Emplojte,  eee  "Bfaater  and  Serrant,"  S  12. 

Particular  remedies  for  umrU. 

See  'Trespaai,"  1  2;  "Trover  and  Ccmvusion,*' 
I  1. 

PavtfcuZar  tort*. 

See  "Assault  and  Battery,"  S  1;  "False  Xmpris- 
onment/'  f  1 ;  "Forcible  Entry  and  Detainer," 
I  1:  "Fraud";  "Libel  and  Slander";  "N^li- 
genee" ;  "Nuisance" ;  "Trespass" ;  "Trover 
and  CoiiTHslon." 

TOWNS. 

See  "Municipal  Gorporationa'* ;  "Schools  and 

School  Districts."  ti  !■ 
Uanor  dfspensariea  in,  aee  "Intoxicating  Lfq- 

uon^"  I  1. 

TRADE  UNIONS. 

Judicial  notice  of  rules  of,  see  "Evi&nce,"  S  !• 
Beatraininy  lnterf«ence  with  business  by,  see 

"Injunction,"  f  3. 
Servant's  memberstiip  in  as  affecting  liability 
of  master  for  injuries,  see  "Master  and  Serv- 
ant." I  5. 

TRADING  STAMPS. 

Ucense  tax  on  issuance,  see  "Ucense,"  i  1. 

TRANSCRIPTS. 

Of  record  fbr  pnrpoM  of  review,  see  "Appeal 
and  Brxor,"  R  7,  8;  "Orimlnal  Uw."  {  Zl. 

TRANSFER  TAX. 

See  "Taxation."  1 7. 

TREES. 

Unlawfullj  cutting,  see  "Treepasa,"  |  2. 

TRESPASS. 

See  'Ximltation  of  Actione,"  {  1. 

Action  on  the  case  or  in  trespass,  see  "AcUon," 

Cross-examination  of  witnesses,  sea  'Witness- 
es," fi  3. 

Ejection  of  trespasser,  see  "Carriers,"  §  8. 
Election  between  counts  in  pleading,  eee  "Plead- 
ing," 8  a 

Expropriation  proceedings  as  violation  of  in- 
junctiw  against  trespass,  see  "Injunction," 
i  6- 

Injuries  to  trespassers,  see  "Railroads,"  |  6. 
On  oyster  bed,  see  "Fish." 
Pleading  damages  In  action  for,  see  "Damages," 
%  4. 

Pleading  in  general  in  action  for,  see  "Plead- 
ing," t  1. 

Restraining,  see  "Injunction,'*  f  2. 

To  the  person,  see  "Assault  and  Battery,"  |  1; 
"False  ImprlsonmenL" 


I  1.   A«ia  MHrtltirflas  ttfl«pH»  aMdliia- 
blUty  tkmffw. 

A  landlord  entering  after  expiration  of  the 
term  AeJd  liable  for  unnecessary  force  and  acts 
of  violence  toward  the  tenant — Snedecor  t. 
Pope  (Ala.)  SIS. 

*Thou^  d^endant  entered  certain  pronises 
under  a  license  he  became  a  treapaaaer  frtHn 
the  time  he  exceeded  the  porpose  ntr  which  he 
was  pemiitted  to  entw. — mtedecor  t.  Pops 
(Ala.)  81S. 

'Defendant,  having  purchased  certain  cotton 
and  obtained  possession  without  force,  held  not 
liable  in  trespass  for  an  alleged  wrongful  taking. 
— Plott  V.  Robertson  (Ala.)  771. 

8  2.  Aetloaa. 

In  an  action  under  Code  1806,  %  4137.  to  re- 
cover statutory  penalty  for  cutting  trees  with- 
out the  cmsent  of  the  owner  of  the  land,  evi- 
dence AeM  sufBcient  ta  take  the  case  to  the 

i'nry  upon  the  queatiou  <ut  want  of  consent. — 
)avis  T.  Arnold  (AU.)  141. 

In  an  action  under  Code  1896,  I  4137,  to  re- 
cover the  statutory  penalty  for  cutting  trees 
without  the  consent  of  the  owner  of  the  land, 
the  burden  A«Id  to  be  on  plaintiff  to  affirma- 
tively establish  want  of  consent' — ^Davia  t.  Ar- 
nold (Ala.)  141. 

In  trespass  by  a  tenant  against  her  land- 
lord, an  instruction  that  the  landlord  has  no 
more  right  against  the  tenant's  consent  to 
make  alterations  than  an  outsider  held  not 
error. — Snedecor  v.  Pope  (Ala,)  318. 

In  treapass  by  a  tenant  agalnat  her  landlord, 
an  inatruction  that,  if  defendant  treapasaed  on 
plaintiff's  premises,  he  must  respond  In  dam- 
ages for  "all  the  consequences  of  his  act" 
held  not  error. — Snedecor  t.  Pope  (Ala.)  S18. 

In  trespass  for  the  removal  of  a  portion  of 
a  rented  house.  Instruction  that  the  jury  might 
find  under  the  evidence  that  defendant  moved 
"the  house"  held  erroneous. — Snedecor  v.  Pope 
(Ala.)  318. 

In  an  actioA  by  a  tenant  against  her  land- 
lord for  removing  a  part  of  a  house  on  the 
leased  premises,  an  Instruction  on  the  measure 
of  damages  held  proper. — Snedecor  t.  Pope 
(Ala.)  318. 

In  trespass  \ij  a  tenant  against  a  landlord 
for  the  removal  of  pdrt  of  a  house  from  the 
leased  premises,  the  measure  of  damaget  was 
the  damage  to  the  leasehold  and  aucb  damages 
as  9he  personally  auataiued. — Snedecor  t.  Pope 
(AU.)  818. 

In  an  action  by  a  tenant  against  faer  land- 
lord for  trespass  in  removing  a  portion  of  the 
house  on  the  leased  premises,  whether  or  not 
plaintiff  complained  of  such  removal  to  the 
police  authorities  of  the  city  is  irrelevant. — 
Snedecor  v.  Pope  (Ala.)  318. 

In  an  action  against  plaintiff's  landlord  for 
trespass,  a  question  as  to  how  long  the  trade 
for  the  premises  between  defendant  and  his 
granhiw  was  pending  waa  irrderant — Snedecor 
V.  Pope  (Ala.)  318. 

An  allegation  that  trespasses  on  plaintiff's 
property  were  committed  without  her  consent 
cannot  shift  the  burden  of  proof  as  to  coo- 
sent  from  defendant  to  plaintiff. — Snedecor  v. 
Pope  (Ala.)  318. 

*In  trespass  by  a  temtnt  against  her  land- 
lord, a  plea  alleging  that  defendant  entered 
\a  and  with  the  consent  and  license  of  the 
plaintiff  held  demnrrabla. — Snedecor  t.  Pope 
(Ala.)  31& 
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In  treBpass,  a  plea  alletrtDS  that  defendant 
entered  on  the  premisea  described  in  the  com- 
l^int  under  a  license  from  plaintiff  held  not 
an  allegatioB  that  he  entered  under  a  license 
to  enter  npdn  the  house  on  the  lot  in  qaes- 
tion. — Snedecor  t.  Pope  (Ala.)  318. 

*In  trespass  by  a  tenant  asainst  her  land- 
lord, the  complaint  sboold  describe  the  acts  of 
violence,  and  the  proof  nbould  correspond  with 
the  allegations.— Snedecor  v.  Pope  (Ala.)  818. 

*In  trespass,  a  complaint  describing  the 
pranlses  as  "312  South  l»th  street,  in  the  city 
«t  Birmingham,"  contained  a  sufficient  descrip- 
tion.—Snedecor  T.  Pope  (Ala.)  818. 

*A  complaint  in  trespass,  failing  to  alle» 
the  time  when  the  trespaas  waa  committed, 
was  demnrrable.— «nedecor  t.  Pope  (Ala.)  818. 

i  8.   OsimlBsl  MapdMlMUtr. 

In  a  prosecution  for  trespass  after  warning, 
the  fact  that  defendant  had  been  across  the 
line  prior  to  notice,  and  had  gone  on  prosecu- 
tor's land  to  clear  the  same  for  the  purpose  of 
patting  it  into  cultlTBtion.  was  no  defenae. — 
Bentley  t.  Utate  (Ala.)  640. 

In  a  proeecuUon  for  trespass  after  warning, 
a  bond  for  title  from  defendant's  Tender  and  a 
deed  to  him  Jield  properly  excluded. — Bottley  t. 
State  (Ala.)  Gffi. 

•In  a  prosecution  for  going  on  inclosed  land 
after  notice  in  violation  of  Rev.  Code  1882,  S 
1320,  the  title  to  the  land  is  not  Involved. — 
Raltbrd  t.  State  (Miss.)  897. 

TRESPASS  TO  TRY  TITLE 

Sea  "Ejectment'* 

TRIAL 

See  "New  Trial";  "Reference";  "Witnesses." 

Advene  posBesaion  as  question  for  Jury,  see  "Ad- 
verse Possession,"  13.  ^  , 

Construction  of  contract  as  question  for  Jury, 
see  "Contracts."  8  2. 

Damages  as  question  for  jury,  see  "Damages, 

EfFect  of  condncting  trial  on  holiday,'  see  "Holi- 
days." 

Instructions  as  to  damages,  see  "Damages,"  i  5. 

Instructions  as  to  limitation  of  actions,  see 
"Limitation  of  Actions,"  8  3. 

Review  of  proceedinKs,  see  "Appeal  and  Error" ; 
"Orhninal  Law,"Tl  34-i8. 

Trial  of  right  to  property  levied  on,  see  "Exe- 
cution," f  2. 

Verdict  tm  Sunday,  see  "Snnday.** 

Ptooeedtnga  Imctdmt  to  trials. 

See  "Continuance" ;  ".Judgment."  S  6. 
Conforml^  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  |  2. 
Entry  of  judgment  after  trial  of  issues,  see 

"Judgment,"  |  2. 
Place  of  trial,  see  "Venue,"  «  2. 
Right  to  trial  bv  jury,  see  "Jury,"  }  1. 
Summoning  and  impaneling  Jury,  see  "Jury," 

I  3. 

Trial  of  avtiont  by  or  againti  parMovIar  olofltes 

of  parties. 

See  "Carriers,"  U  2.  3.  6^9;  "Master  and 
Servant,"  $  10 ;  ^'Railroads,"  H  7,  8,  10,  11 ; 
"Street  Railroads,"  {  2. 

Against  attorney,  see  "Attorney  and  Client," 

Telegr^h  company,  see  "Telegraphs  and  Tele- 
plumes,'*  i  1. 


Trial  of  pcartieuiar  dmU  aeUoru  or  proeeedtngt. 

See  "Detinue" ;  "Ejectment,"  |  4 ;  "False  Im- 
prisonment" f  1;  "Mandamus,"  f  3;  "Negli- 
gence," I  3  ;  "Trespass,"  {  2. 

Criminal  prosecutions,  see  "Criminal  Law," 
S  IS. 

For  assault  on  passenger,  see  "Carriers,"  I  6. 
For  bresch  of  contract,  see  "Contracts,"  |  5. 
Foreclosure  suits,  see  "Mortgages,"  9  7. 
For  ejection  of  passenger,  see  "Carriers,"  |  8. 
For  failure  to  deliver  telegram,  see  "Telegraphs 

and  Telephones,"  t  1. 
For  flowage,  see  "Waters  and  Water  Goursea,** 

I  3. 

For  injuries  caused  by  explosive  left  in  high- 
way, see  "Highways,"  8  8. 

For  injnriea  from  electricity,  see  "Electricity." 

For  injuries  from  Are  caused  by  operation  of 
railroad,  see  "Railroads,"  {  11. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  8  10. 

For  loss  of  baggage  by  carrier,  see  "Carriers," 
f  9. 

For  lose  of  or  injury  to  goods  In  transit,  see 

"Carrieis,"  S  8. 
For  personal  injuries,  see  "Carriers,"  88  6.  Tj 

"Master  and  Servant,"  8  10;  "Railroads," 

8  8;  "Street  Railroads,"  f  2- 
For  pollution  of  water  course,  see  "Waters  and 

Water  Coutaes,"  8  1. 
For  wrongful  attachment,  see  "Attachment," 

8  5. 

For  wrongful  death  caused  by  explosives,  see 
"Explosives. " 

For  wrongful  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  88  7,  9. 

For  wrongful  death  of  passenger,  see  "Carriers," 
§  6. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  2. 

Suits  to  try  tax  titles,  see  "Taxation,"  8  6L 

To  condemn  land  under  power  of  eminent  do- 
main, see  "Eminent  Domain,"  8  3. 

Waiver  of  defects  in  Indictment  or  Information 
by  going  to  trial  without  objection,  see  "In- 
dictment and  Information,"  8  7. 

Trial  of  criminal  proaecutions. 
See  "Criminal  Law,"  88  19-32;  "Gaming."  8  2; 
"Homicide,"  88  10-13;  "I^arceny."  8  2;  "Re- 
ceiving Stolen  Qoods";  "Robbery";  "Seduc- 
tion," 8  1. 

Bastardy  proceedings,  see  "Bastards,"  I  1. 

For  carrymg  weapons,  see  "Weapons." 

For  failure  to  msintaJa  or  repair  Ufl^way,  see 
"Highways,"  8  1. 

For  failure  to  work  on  highway,  see  "High- 
ways." 8  2. 

For  wrongful  removal  of  property  by  tenant, 
see  "Landlord  and  Tenant,"  1 1. 

8  1*    Ifotlee   of   trial   ancl  preUmlnary 
proeeedlnKs. 

Judgment  rendered  at  time  not  authorised  by 
Code  1^  8  906.  h0td  void^Hammond  T. 
LouisviUe  ft  N.  B.  Oo.  (Ala.)  736. 

Where  a  cause  was  tried  at  a  time  not  fixed 
by  law  for  holding  the  court,  the  judgment  was 
void.— T.  J.  Mattox  Cigar  &  Tobacco  Co.  t. 
Gato  Cigar  Co.  (Ala.)  m. 

8  S.    BaoaptlOB  of  evldenea. 

Motion  to  exclude  evidence  based  on  the  in- 
validliT  of  a  deed  ^ould  be  overruled  where 
the  deed  has  been  excluded  from  evidence.— 
Bran  nan  v.  Henry  (Ala.)  92. 

*Where  a  witness  gives  testimony  which  on 
croRs-examination  is  shown  to  be  hearsay,  it 
should  be  excluded  ou  motion. — Davis  v.  Ar- 
nold (Ala.)  141. 

A  general  objection  to  a  question  asked  of 
plaintiff  held  properly  overruled;  a  portion  of 
the  question  being  unobjectionable. — ^Woodstock 
Iron  Works  v.  Stockdale  (Ala.)  33S. 
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*A  motion  to  «xclade  evidence,  some  of  which 
Is  admisaible,  held  properly  refused. — Blrmins- 
ham  Rt..  Light  &  Power  Oo.  t.  Zilvingston 
CAla.)  374. 

On  an  Issue  as  to  the  correctness  of  a  survey, 
certain  question  to  a  witness  hdd  objectionable. 
— Southern  Ry.  Co.  t.  Leard  (Ala.)  449. 

There  was  no  error  in  overruling  a  motion  to 
exclude  testimony,  where  the  questions  pot  to 
the  witness  were  not  objected  ta — Soathern 
Ry.  Co.  T.  I«eard  (Ala.)  448. 

In  an  action  agalDst  a  railroad  for  the  con- 
version of  plaintiff's  goods,  an  objection  to  the 
adtnisuon  in  evidence  of  a  letter,  not  particu- 
larizing  any  fact  therein,  held  not  well  taken. 
— LonisriUa  &  N.  R.  Co.  v.  Britton  (Ala.)  585. 

Where  certain  impeaching  testimony  was 
predicated  on  a  conversation  witness  had  with 
B.  and  her  hosband.  a  question  callinf;  for  a 
conversation  bad  by  witness  with  B.  and  plain- 
tiff keid  not  admissible  either  in  explanation  or 
rebattaL — ^Alabama  Great  Southern.  R.  Co.  t. 
Bonner  (Ala.)  619. 

In  an  action  for  injuries,  an  objection  to  a 
qaestion,  asked  for  the  purpose  of  Impeachment, 
tnat  it  was  illegal,  Irrelevant,  and  immaterial, 
held  properly  overruled  where  a  portion  of  the 
answer  was  admissible. — Alabama  Great  South- 
ern R,  Co.  T.  Bonner  (Ala.)  619. 

*A  party  not  objecting  to  a  question  asked  a 
witness  is  not  entitled  as  a  matter  of  right  to 
have  the  testimony  stricken  ont— Ard  t.  Crit- 
tenden (Ala.)  675. 

Where  the  corporate  entity  of  two  corpora- 
tions was  admitted  by  plaintiff,  it  was  not  error 
for  the  court  to  sustain  an  objection  to  the  in- 
troduction in  evidence  of  certified  copies  of  their 
charters. — Armour  Packing  Co.  of  Ijoulslana  v. 
VIetch-Toung  Produce  C!o.  (Ala.)  080. 

Defendant  held  not  entitled  to  stop  in  the 
cross-examination  of  plaintiff's  witness  to  in- 
troduce documentary  evidence  In  support  of  de- 
fendant's case. — ^Armour  Packing  Co.  of  Louisi- 
ana T.  Vietch-Toung  Produce  Co.  <Ala.)  680. 

It  is  within  the  discretion  of  the  court  to  over- 
rule a  motion  to  exclude  evidence  introduced 
where  no  objection  was  made  to  the  evidence  or 
to  the  question  calling  therefor. — Tutwiler  Goal, 
Coke  ft  Iron  Co.  t.  Echols  (Ala.)  762. 

After  the  withdrawal  of  an  objection  sus- 
tained by  the  court,  failure  of  the  adverse 
party  to  repeat  the  question  held,  under  the  cir- 
cumstances, not  to  constitute  a  waiver  of  the 
objection. — Main  v.  Radney  (Ala.)  981. 

An  objection  to  evidence  should  point  out 
some  fact  or  principle  making  it  objection- 
able.— Mugge  T.  Jackson  (Fla.)  157. 

Erldence  in  support  of  an  element  of  damage 
alleged  in  the  declaration  and  allowed  over  a 
general  objection  is  not  erroneous  if  it  be  legal- 
ly pertinent  in  any  aspect  of  the  case. — ^Western 
Onion  Tel^mph  Co.  v.  Wells  (Fla.)  838. 

{  3.   ArKwmenta  and  oondnet  of  eouiuoL 

The  persistence  of  counsel  for  plaintiff  in 
tlieir  effort  to  prove  the  general  reputation  of 
plaintiff  is  not  ground  for  a  new  trial,  where  no 
witness  gave  evidence  of  such  reputation. — Bir- 
mingham Ry.  ft  Electric  Co.  v.  Mason  (Ala.) 
690. 

In  an  action  for  false  imprisonment,  refusal 
to  exclude  from  the  jury  certain  argument  of 
plaintiff's  counsel  held  not  error. — Gates  v.  Mc- 
Qlann  (Ala.)  607. 

The  overruling  of  an  objection  to  an  argument 
of  counsel  to  wnldi  no  exception  was  taken  held 
not  reversible  error.— Fuller  t.  Stevens  (Ala.) 
623. 


In  an  action  for  breacli  of  contract,  a  certain 
■tatonMkt  by  plaintiff's  counael  hdi  not  illegiti- 
mate EKumeut. — ^Armour  Packing  Co.  of  Louisi- 
ana T.  Tietch-Young  Produce  Go.  (Ala.)  OSOl 

I  4.    Taklac  ens*  or  quosttoa  from  Jury. 

*The  general  alBnnative  charge  should  uot 
be  given  whenevu-  there  is  a  material  conflict 
in  the  evidence.  —  Birmingham  Ry.,  Ught  ft 
Power  Co.  v.  Bnslen  (Ala.)  74. 

•The  credibility  of  testimony  is  for  the  de- 
termination of  the  jury,  and  not  for  Uw  court. 
— Sondiem  Indostrlai  Institute  t.  HelUo- 
(Ala.)  163. 

Where  plaintiff  testifies  to  the  existence  of  a 
debt  owing  by  defendant  to  him  at  the  time  (rf 
the  trial,  defendant  la  not  oititled  to  the  general 
affirmative  charge,  notwithstanding  contradic- 
tory evidence  on  the  question. — Holladay  v. 
Rutledge  (Ala.)  61S. 

Where  there  was  evidence  which  tended  to 
support  the  complaint,  the  general  affirmative 
charge  to  find  for  defendant  was  properly  re- 
fused.— Alabama  Great  Southern  R.  Co.  t. 
Bonner  (Ala.)  619. 

*Where  there  Is  sufficient  evidence  to  au- 
thorize a  verdict  for  plaintiff,  it  Is  proper  for 
the  court  to  refuse  a  general  charge  in  favor 
of  defendant — ^Armour  PacUw  Co.  of  Louisi- 
ana V.  Vietch-Yonng  Produce  Go.  (Ala.)  68a 

In  an  action  against  a  railroad  for  Injuries 
to  a  passenger,  general  affirmative  charge  held 

{troperly  given  on  counts  of  the  complaint  aller- 
Dg  wantonness.— Sweet  v.  Birmlnfnam  By.  ft 

Electric  Co.  (Ala.)  767. 

•Plaintiffs  failure  to  make  ont  a  prima  fade 
case  does  not  preclude  him  from  going  to  the 
Jury,  where  defendant  offers  evidence  which, 
taken  in  connection  with  plaintiff's  evidence, 
may  reasonably  satis^  the  jury  of  plaintUTs 
right  to  recover.— Southwn  By.  Co.  t.  Hill 
(Ala.)  987. 

•The  genera]  affirmative  charge  should  nevo' 
be  given  where  there  is  a  material  conflict  in 
the  evidence,  or  where  the  evidence  is  such  as 
to  afford  an  inference  adverse  to  a  right  of 
recovery  by  the  party  asking  the  charge. — 
Southern  Ry.  Co.  t.  HiU  (Ala.)  987. 

Where  defendant  demurs  to  the  evidence,  and 
plaintiff  joins,  and  before  argument  moves  to 
withdraw  his  joinder,  bat  does  not  point  any 
defects  in  the  evidence,  the  denial  of  such  mo- 
tion is  not  rererslble  error. — Mugge  t.  Jackson 
(Fla.)  157. 

A  demurrer  to  the  evidence  Is  intended  to 
state  the  facta  which  the  adverse  party  at- 
tempts to  prove,  and  not  merely  the  testimony 
which  may  condnce  to  prove  them. — Mugge  r. 
JackAon  (Fla.)  1S7. 

A  demurrer  to  the  evidence  is  to  be  taken 
most  strongly  against  the  demurrant — ^Mogge 

V.  Jackson  (Fla.)  1S7. 

*A  demurrer  to  evidence  Is  properly  overruled 
unless  It  sets  forth  all  the  evidence  intended 
to  be  admitted  thereby. — Atlantic  Coast  Line 
R.  Co.  V.  Dexter  (Fla.)  634. 

•The  court  cannot  give  a  peremptory  Instruc- 
tion unless  the  evidence,  conceding  It  to  be 
absolutely  true,  discloses  no  legal  right  in  the 
party  against  whom  the  instruction  is  given. — 
Fore  V.  Alabama  ft  V.  Ry.  Co.  (Miss.)  493. 

•Where  plaintiff's  evidence  is  aufficl«it  to 
justify  the  submission  of  the  cause  to  the  Jury, 
and  defendant's  testimony  simply  conflicts  tnere- 
with,  a  peremptory  Instruction  for  defmdant  is 
unauthorized. — Romano  T.  Vicksbnig  By.  ft 
Light  Co.  (Miss.)  781. 
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I  5.   InstravtloHi  to  Jnrj^Pro'vino*  of 
4tonrt  and  inry  in  coneral. 

In  an  sctioo  against  street  railway  for  death 
of  a  ttaasenger,  certain  instructions  held  not 
subject  to  objection  of  assunUiur  the  facts  stat- 
ed therein. — ^Birmingham  By^  Xiffht  &  Power 
Co.  T.  BDBlen  (Ala.)  74. 

In  an  action  against  a  cftrrler  for  loss  of 
seeds,  an  instruction  held  properly  refased  as 
assuming  that  all  of  the  goods  were  damaged 
or  injured. — Walter  t.  Alaliama  Great  Soathem 
H.  Co.  (Ala.)  87. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  highway,  sustained  by  his 
mule  taking  fright  at  a  mall  crane  erected  at 
a  crosBtng,  certain  instructions  Aeld  to  invade 
the  prorince  of  the  jary. — Western  "B^.  of  Ala- 
bama t.  degborn  (Ala.)  133. 

In  an  action  against  a  railway  company 
for  injuries,  an  instruction  held  properly  re- 
fused as  Invading  the  province  of  the  jury. 
— Southern  Ry.  Co.  v.  Douglass  (Ala.)  268. 

In  an  action  for  injuries  to  a  street  car 
passenger,  the  court  held  to  have  properly  di- 
rected the  jury  to  return  a  verdict  for  plain- 
tifl  if  they  believed  the  evidence. — Binnlng- 
ham  By.,  Light  &  Power  Co.  v,  Butledge  (Ala.) 
888. 

In  an  action  for  injuries  to  a  servant,  certain 
instructions  held  properly  refused  as  invading 
the  provin<%  of  the  jury. — Alabama  Great  South- 
«m  B.  Go.  V.  Bonner  (Ala.)  619. 

•An  Instruction,  "If  you  believe  the  evidence, 

f'on  cannot  find"  certain  facts,  was  properly  re- 
used as  invading  the  province  of  the  jury. — 
Wells  V.  Gallagher  (Ala.)  747. 

In  an  action  against  a  street  railway  for  pei^ 
spnal  injuries,  a  charge  held  properly  refused 
as  declaring  to  the  jury  that  there  was  no  evi- 
dence of  a  particular  fact. — Montgomery  St  By. 
Co.  V.  Smith  (Ala.)  757. 

Bequested  instructions  charging  upon  the  facts 
of  the  case  are  properly  retused  as  violative 
of  the  express  provisions  of  section  1088  of 
the  Bevlsed  Statutes  of  1892. — Supreme  Lodge 
K.  F.  V.  Lipscomb  (Fla.)  637. 

g  e.    Noeesslty  and  ■nbjeot-matter. 

Requests  to  charge,  requiring  that  the  jury 
''should  be  reasonably  satisfied  by  a  prepon- 
derance of  tiie  evidence,"  held  misleading. — 
Callaway  A  Trultt  v.  Gay  (Ala.)  277. 

A  request  to  charge,  instructing  a  finding 
against  plaintlfl  on  the  preponderance  of  evi- 
dence, was  properly  refused. — Coker  v.  Payne 
(Ala.)  1025. 

I  7.  Form,    requisites*    and  snffi- 

elenoy. 

In  an  action  agaiust  a  railroad  for  injuries 
to  a  traveler,  caused  by  his  mule  taking  fright 
at  a  mail  crane  erected  at  a  crossing,  instruc- 
tion held  argumentative  and  properly  retused. 
— Western  Ky.  of  Alabama  v.  (3Ieghoni  (Ala.) 
133. 

In  ejectment,  certain  instruction  held  to  call 
improper  attention  to  a  single  item  of  evidence, 
and  was  properly  refused. — Campbell  t.  Bates 

An  instruction  In  an  action  against  a  rail- 
way company  for  the  neRligent  death  of  a  pas- 
senger held  proiierly  refused,  because  argu- 
mentative. — Kansas  City,  M.  &    B.  R.  Co. 
Matthews  (Ala.)  207. 

An  instruction  should  not  confine  the  jury 
to  the  consideration  of  a  part  of  the  testimonv. 
—Louisville  &  N.  R.  Co.  v.  Perkins  (Ala.)  305. 

An  instruction  that,  if  the  jury  find  that  cer- 
tain collateral  facts  testified  to  by  a  witness 


was  untrue,  they  must  find  for  defendant^  was 
properly  refused. — Louisville  &  N.  R.  Co.  v. 
Perkins  (Ala.)  305. 

*A  requested  instruction  giving  undue  promi- 
nence to  the  evidence  of  a  witness  named,  is 
properly  refused. — Birmingham  By.  &  Klectric 
Co.  V.  Mason  (Ala.)  500. 

*A  charge  which  calls  upon  the  trial  court  to 
emphasize  to  the  jury  a  part  of  the  evidence 
hdd  properly  refused. — Abercrombie  t.  Fourth 
Nat  Bank  (Ala.)  606. 

Certain  instructions  on  the  burden  of  proof 
held  properly  refused  as  misleading,  ih  view  of 
the  evidence  and  affirmative  defense.— Holladay 
V.  RuUedge  (Ala.)  613. 

An  instruction  in  an  action  against  a  rail- 
way company  for  ejecting  a  passenger  held  not 
abstract  nor  objectionable  as  singling  out  certain 
evidence. — Louisville  &  M.  B,  Co.  t.  Quinn 
(Ala.)  616. 

Requested  charges,  referring  to  particular 
counts  of  the  complaint  requiring  the  jury  to 
affirmatively  find  for  defendant  Instead  of 
negativing  plaintiff's  right  to  a  verdict  on  a 
particular  count,  held  properly  refused.— 
Alabama  Great  Soathem  B.  Co.  t.  Bonner 
(Ala.)  619. 

Where  a  set-off  was  pleaded  and  really  liti- 
gated, an  Instruction,  tnat  under  the  evidence 
as  a  whole  the  burden  of  proof  was  on  the 
plaintiff,  was  properly  refused. — ^Fuller  t. 
Stevens  (Ala.)  628. 

Where  a  set-off  was  pleaded,  a  reqnett  to 
charge  that  under  all  the  evidence  the  burden 
was  on  plaintiff  to  prove  that  defendant  was 
indebted  to  plaintifT,  and  the  amount  thereof, 
held  properly  refused  as  misleading. — Fuller  t. 
Stevens  (Ala.)  623. 

In  an  action  for  attorney's  services,  a  request 
that  It  was  for  the  Jury  to  say  whether  the 
"charges"  were  reasonable  or  not  held  properly 
refused  as  ambiguous. — Fuller  v.  Stevens  (Ala.) 
623. 

A  requested  instruction  that  If  the  jury  "be- 
lieve from  the  evidence  in  this  case  they  must 
find  for  defendant"  was  properly  refused  as 
faulty  In  form. — ^Alabama  Great  Southern  B. 
Ca  T.  Guest  (Ala.)  654. 

In  an  action  for  the  death  of  one  run  over  by 
a  railroad  train,  an  instruction  held  proper^ 
refused  as  argumentative. — ^Alabami^.  Qreat 
Southern  B.  Co.  v.  Guest  (Ala.)  664. 

In  an  action  for  breach  of  contract  for  the 
sale  of  e^.  certain  requested  instructions  Acid 

firoperly  refused  as  mlsleadiog. — Armour  Pack- 
ng  Co.  of  Louisiana  v.  Tietch-Yoimg  Produce 
Co.  (Ala.)  680. 

£n  a  suit  to  enforce  a  contractor's  lien,  a  re- 
quest to  charge  held  properly  refused  as  mis- 
leading.—Gates  V.  O'Gara  (Ala.)  729. 

In  an  action  against  a  street  railway  for  li^a- 
ries,  a  charge  held  properly  refused  as  mislead- 
in  K. — Montgomery  St.  By.  Co.  v.  Smith  (Ala.) 
757. 

If  there  are  several  important  Issues  in  a  case, 
.t  is  improper  to  single  out  one  of  them  in  an 
instruction. — Jacksonville  Electric  Co.  v.  Adams 
(Fla.)  183. 

A  misIeadinR  instruction  Is  properly  denied. — 
Jacksonville  Electric  Co.  v.  Adams  (Fla.)  183. 

{8.           AppUoablUt7  to  ploadimcs  and 

evldenae. 

In  an  action  for  wrongful  death,  charge  aa- 
th'oriziug  a  recovery  on  the  theory  of  wanton 
negligence,  notwithstanding  negligence  of  i^in- 
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tiff's  Intestate,  held  erroDeoDn  onder  tlie  isnues. 
— Birmingham  Ity.,  Light  &  Power  Co.  T.  Ena- 
len  (Ala.)  74. 

In  an  action  agaioat  a  street  railway  for  In- 
juries,  a  charge  held  properly  refused  as  ab- 
stract.— Montgomery  St.  Ky.  Co.  t.  Smith 

(Ala.)  757. 

A  certain  instruction  held  oUectionable  as 
abstract.— Tutwiler  Coal,  Coke  &  Iron  Co.  v. 
Nichols  (Ala.)  762. 

In  an  action  to  recover  land,  charges  Imputing 
an  assumption  that  plaintifF  made  no  claim  to 
the  land  until  after  he  bad  procured  certificate 
of  entry  from  the  government,  not  suatained 
by  evidence.  Acid  properly  refused  as  abstract. — 
Coker  t.  Payne  (Ala.)  1025. 

loBtructione  should  be  confined  to  the  issnes 
made  by  the  pleadings. — Dnnwoody  T.  Saunders 
(Fla.)  MS. 

I  0.    —  Raqnasta  or  pnyera. 

•Where  defendants  apprehend  that  the  jury 
might,  under  the  charge,  award  pisintifl  dam- 
ages that  are  not  recoverable,  they  ahonld  re- 
quest an  explanatory  charge. — W.  F.  Vandlver 
&  Co.  T.  mUer  (Ala.)  136. 

•Under  Code  1896,  f  3328,  nnintelligible 
char^  hdd  properly  refused. — Southern  Indus- 
trial Instttate  v.  Hellier  (Ala.)  163. 

•Where  one  of  several  instructions,  requested 
in  their  entire^,  la  bad,  the  refusal  to  give 
them  all  is  not  »ror.— Sonthem  By.  Co.  t. 
DouglaSB  {Ala.)  268. 

Statements  by  the  court  after  giving  cer- 
tain requests  held  mere  explanations,  and  not 
qualifications  of  the  request,  in  violation  of 
Code  1896.  fi  3328.— Callaway  &  Truitt  v. 
Gay  (Ala.)  27.7. 

A  party  is  not  entitled  as  a  matter  of  ri^bt 
to  an  instructioD  that  the  jury  must  "weigh 
the  evidence  fairly  and  impartially,  without 
partiality  or  pasBion." — Snedecor  v.  Pope  (Ala.) 

•The  giving  of  misleading  instructiona  does 
not  constitute  reversible  error,  where  the  party 
complaining  could  have  protected  himself  by 
aakmg  e^anatory  charges  and  failed  to  do 
•0.— S.  Bose  &  Co.  V.  Woods  (Ala.)  S81. 

•It  is  not  error  to  refuse  to  give  a  chane  in 
substance  already  given. — Southern  By.  Co.  v. 
Branyon  (Ala.)  675. 

Improper  use  of  words  in  instmctlon  held  to 
authorize  ita  refusal. — WestAm  By.  of  Alabama 
V.  Stone  (Ala.)  723. 

{10.  — ~  ConstrnetioH  and  oporation. 

•The  court  in  passing  on  an  objection  to  a 
single  instruction  will  give  the  words  employed 
therein  tiieir  usual  and  customary  significance. 
—Yazoo  &  M.  V.  B.  Co.  v.  Williama  (Miss.) 
489. 

•Instructions  for  plaintilf  and  defendant  moat 
be  considered  together,  -  and  If  on  the  whole 
it  appears  that  the  law  was  fairly  emtK>died  in 
the  InBtructlons,  the  verdict  will  be  upheld. — ■ 
Yazoo  &  M.  v.  B.  Co.  v.  Williams  (Miss.)  489. 

111.  Terdiet. 

Where  there  were  counts  In  the  complaint 
that  claimed  more  than  the  amount  of  the  ver- 
dict, the  verdict  was  not  excessive  because  ft 
was  for  a  sum  In  ezceea  of  that  claimed  in  two 
of  the  counts. — ^Flrat  Nat.  Bank  v.  Chandler 
(Ala.)  822. 

Where  the  complaint  contained  several  counta, 
it  was  proper  to  refuse  to  charge  that,  if  the 
jnry  believed  the  evidence,  they  should  find  for 
the  defendant  on  one  of  the  counts. — Tennessee 
Coal,  Iron  &  B.  Go.  v.  Bridgea  (Ala.)  902. 


S  IX.  WklTer  and  eorreetloa  of  berugm^ 
larltlos  and  errors. 

A  party  who  rests  his  objection  to  evidence 
on  a  specified  ground  must  be  held  to  have 
waived  all  othen. — Henry  r.  Brown  (Ala.) 
826. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Bsecndon,"  |  2. 

TROVER  AND  CONVERSION. 

Conversion  bv  carrier,  see  "Carriers,**  ||  2,  4. 
Error  waived  in  appellate  court,  see  ''Appeal 

and  Error,"  |  22. 
Harmless  error,  see  "Appeal  and  Error,**  t  20. 

8  1.  Aetlaaa. 

Evidence  that  defendant  purchased  certain 
cotton  on  October  16,  1903,  and  shipped  the 
same  the  next  day,  held  insufficient  to  support  a 
complaint  alleging  conversion  on  October  31* 
^03.— Plott  V.  Bobertson  (Ala.)  771. 

TRUSTEE  PROCESS. 

See  "Garnishment.'' 

TRUSTS. 

Charitable  trosti.  see  "Gharltlei.'' 
Conclusions  In  jdeading  as  to  trust,  aee  "Plead- 
ing," S  1. 

Effect  of  contract  to  hold  notes  in  trust  as 

notice,  see  "Bills  and  Notes,"  (  L 
Effect  of  trust  on  limitation,  see  "Limitation  of 

Actions,"  8  2. 
Secret  trust*,  see  "Fraudulent  Conveyances," 

8  1. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

Trustee  as  party  to  repterln  acti<n,  see  "Be- 
plevin,"  8  1. 

8  1.  Oreatiom,  ezlateBoe.  amd  ralldltr. 

Trust  created  hy  deed  ft«W  not  terminated 
until  all  the  beneSciaries  ceased  to  need  a  honie 
on  the  trust  property,  or  arrived  at  age. — Ed- 
wards T.  Edwards  (Ala.)  82. 

•In  order  to  Ingraft  a  resulting  trust  <»  an 
absolute  conveyance  of  lands,  the  proof  must  be 
clear,  full,  satisfactory,  and  convincing. — ^Dooly 
V.  Pinson  (Ala.)  664. 

One  who  loans  money  to  another  for  the  pur- 
chase of  land,  and  who  takes  title  to  tbe  land  to 
secure  the  loan,  will  be  deemed  a  tmstte  for  the 
borrower,  and  will  be  compelled  to  convey  the 
land  to  him  on  payment  of  the  loan. — Dooly  v. 
Pinson  (Ala.)  664, 

Evidence  held  Insufficient  to  establish  an  al- 
leged agreement  by  the  purchasers  of  lands  at 
Judicial  sale  to  purchase  and  hold  the  lands  for 
complainant  and  to  convey  them  to  her  on  the 
repayment  by  her  to  the  purchasers  of  the 
purchase  money. — ^Dooly  v.  Pinson  (Ala.)  6G4. 

I  K.  BstaUlakaMHt  and  tmtmwntmmmt  of 
trust. 

Complainant,  in  a  suit  to  enforce  a  trust  con- 
tained In  the  will  of  her  father,  h^d  not  chained 
with  notice  thereof  by  the  recording  of  such 
will  in  a  state  other  than  that  in  which  com- 
plainant was  raised. — Mullen  v.  Walton  (Ala.| 
97. 

Omplalnant  held  not  barred  by  laches  from 
maintaining  a  bill  against  the  auniniatrator  oi 
her  trustee  for  an  accounting. — Mullen  t.  Wal- 
ton (Ala.)  97. 

Where  respondent  purchased  lands  for  third 
persona  and  took  no  title  in  hia  own  name^  com 
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plainant  conld  not  enforce  against  respondent 
an  agreement  by  the  latter  to  pnrchase  the  land 
tor  tb»  former. — Dooly  v.  Pliuon  (Ala.)  664. 

TUTORSHIP. 

See  "Gaardian  and  Ward." 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Corporations."  i  6. 

UNDERTAKINGS. 

See  "Bonds." 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Atent."  1 1. 

UNIONS. 

Judicial  notice  of  rules  of  labor  unions,  see 
"i3videnee,"  i  1. 

Restraining  interfervnce  with  business  by  mem- 
bers of,  see  "Injunction,"  |  a 

Servant's  memberslilp  in  labor  union  as  alfectiog 
liability  of  master  for  injuries,  see  "Master 
and  Semnt,"  |  6. 

UNITED  STATES. 

Decision  of  United  States  courts  as  authority 

in  state  conrts,  see  "Courts,"  f  2. 
Exemption  of  United  State*  bciids  from  taza- 

tion,  M*  'Taxation."  |  7. 

UNIVERSITIES. 

See  "Oollegea  and  Universities." 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

Usurlon'B  loans  by  building  and  loan  associa- 
tions,  aee  "Building  and  Loan  Associations." 

VACATION. 

Effect  of  filing  motion  for  dismissal  of  bill  in 

equity  in  vacation,  see  "Equity,"  8  .'>. 
Of  decree  by  mandamus,  see  "Mandamus,"  9  2. 

VacaHno  particular  ■proceedings. 

See  "Injunction,"  %  4;  "Judgment,"  |  8. 
Jud^ent  on  appeal,  see  "Appeal  and  Error," 

Mortgage  foreelosnre  sale,  see  "Uortgages,"  S  7. 

VALUE. 

Limits  (tf  Jurisdiction,  see  "Appeal  and  Error," 
Of  ''^l^^g^wi  ^  ftff^tlng  grade  of  offense. 
Opinion  evidence,  see  "BYidenoe,"  i  10. 

VARIANCE. 

Between  pleading  and  proof  in  cItII  action,  aee 
"Pleading."  I  9. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, ns  "Indictiiient  and  Informatitm," 
SO.  • 


VENDOR  AND  PURCHASER. 

See  "Sales." 

Contract  for  sale  of  Insured  property  as  affect- 
ing validity  of  insurance,  see  "Insurance,"  i  6. 

Conveyance  of  land  as  transfer  of  covenant  to 
grantee,  see  "Covenants,"  }  1. 

Priorities  as  between  chattel  mortgage  and  sale 
of  crop  by  vendee,  rae  "Chattel  Mortgages," 
%  1. 

Purchasers  at  sale  on  execution,  see  "Bxecn- 
tion,"  I  3. 

Purchasers  at  tax  sale,  see  "Taxation.^  %  6. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  8§  2,  3. 

i  I.   Requisites  and  vallditT  ef  eomtraot. 

The  fact  that  the  owner  of  land  plats  and 
sells  the  same  in  violation  of  Acts  1886-87,  p. 
93,  held  not  to  affect  the  title  of  an  innocent 
purchaser. — Thomas  v.  Cowin  (Ala.)  S9& 

I  2.   Remedies  of  vendor. 

Evidence  held  insnffldent  to  show  a  demand 
on  behalf  of  a  purchaeer  of  land  on  foreclosure 
of  a  vendor's  lien  within  Code  1896,  fi  3B06,  80 
that  plaintiff's  failure  to  deliver  possession 
would  bar  bis  ri^t  to  redeeno. — Henderson  v. 
Hamriek  (Ala.)  91& 

VENUE. 

Criminal  prosecutions,  see  "Criminal  Law," 
S  ^ 

Harmless  error  In  rulings  as  to  change,  set 

"Criminal  Law."  «  43. 
Review  of  discretion  of  court  as  to  change,  see 

"Criminal  Law,"  {  41. 

I  1.   Domicile  or  residence  of  parties. 

A  motion  by  certain  defendants  to  dismiss  a 
Mil  for  want  of  equity  properly  raised  the  point 
that  as  to  them  the  venue  was  in  another 
County. — Merritt  v,  Alabama  Pyrites  Co.  (Ala.) 
555;  Alabama  Pyrites  Co.  t.  Merritt  Id. 

%  X.   OlinnKe  of  venue  or  nlaee  of  trial. 

The  date  fixed  by  Acts  1880.  p.  89.  No.  40. 
I  5,  for  the  transfer  of  recused  cases  to  another 
district  for  trial.  Is  nine  months  from  the  order 

of  recusation,  not  nine  months  from  the  order 
referring  the  question  of  recusation  vel  non 
to  another  than  the  trial  judge. — State  ex  rel. 
Stewart  v.  Reid  (La.)  998. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 
%  4. 

In  civil  actions,  see  "Trial,"  S  H- 
In  criminal  prosecutions,  see  "Criminal  Law," 
g  32. 

Necessity  of  conformity  of  judgment,  see  "Judg- 
ment,'' S  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Brtor,''  1 17:  "Criminal  Law,"  |  42. 

VERIFICATION. 

Of  pleading,  see  "Equity,"  (  3;  "Pleading,"  |  T 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  5. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming."  \  1. 
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WAGES. 

See  "Master  and  Servant,''  8  2. 

WAIVER. 

See  "EBtoppel.** 

0f  objectiona  to  particular  acts  or  proceedinga. 

See  "Appearance";  "Indictment  and  Informa- 
tion," 8  7;  '-Pleadlnc."  S  10;  "Trial,"  SI  2. 
12. 

Commission  to  take  testimony,  see  "Deposi- 
tions." 

Delivery  of  goods  by  carrier,  see  "Carriers,"  8  2, 
Error  vraived  in  appellate  court,  see  ''Appeal 

and  Error."  8  22. 
Oroimda  of  Abatement,  see  "Abatement  and  Re- 

Tival,"  I  S. 

Of  rights  or  rcmcdte*. 

See  "Insnrance,"  «  7,  8 ;  '•Tender." 
Exemption  from  execution,  see  "Exemptions," 
8  2. 

Forfeiture  of  property  tor  nonpayment  of  taxes, 

see  "Taxation."  8 
Under  contract  tor  conditional  sftle  of  goods,  see 

"Sales,"  I  8. 

WAR. 

Jadiclal  notice  <^  see  "BTtdenci^''  1 1- 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warebonsanan.  Me  "Carriers,"  1 1. 

A  warehouse  receipt  in  the  hands  of  a  sab- 

sequent  bona  Sde  holder  held  not  subject  to 
the  defense  that  it  was  issued  by  mistake.— 
Star  Compress  &  Warehouse  Co.  t.  Meridian 
Cotton  Oo.  (Miss.)  417. 

Facts  considered,  and  held  not  sufficient  to 

Eut  a  Ijank  on  inquiry  before  acquiring  a  ware- 
ouse  receipt. — Star  Compress  &  Warehouse 
Co.      Meridian  Cotton  Co.  (Miss.)  417. 

In  an  action  on  a  warehonse  receipt,  evidence 
held  inadmissible  as  not  within  Uie  issue. — 
Star  Compress  &  'Warehouse  Co.  t.  Meridian 
Cotton  Co.  (Misa.)  417. 

WARRANT. 

■Gonntr  warrants,  see  "Conntiea,'*  |  S. 

WARRANTY. 

Oorenant  of, 

On  sale  of  goods,  see  "Sales?'  |  7. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 
Contract  to  furnish  water  in  general,  see  "Con- 
tracts." S  6. 

Instructions  as  to  limitations  in  action  (or  polla- 
tion  of  water  course,  see  "Limitation  of  Ac- 
tions," §  3. 

Limitation  of  action  for  pollution  of  water 
course,  see  "Limitatl<m  of  Actions,"  |  1. 

I  1.   Natural  water  oonrsw. 

*In  an  action  for  diversion  of  water  from  a 
stream,  plaintiff  A«Id  not  entitled  to  recover 
damages  for  mental  distress  incident  to  the 
sickness  of  his  wife. — Woodstock  Iron  Works 
▼.  Stockdals  (Ala.)  336. 

*  Polat  Mttotat 


In  an  acti<m  tor  dlvordon  ot  water,  plaintiff 
Arid  not  entitled  to  recover  damages  caused  by 
the  sickness  of  his  wife  resulting  from  the  use 
of  a  well  made  necessary  by  the  diversion. — 
Woodstock  Iron  Works  v.  Stockdale  (Ala.)  335. 

A  complaint  for  injuries  sustained  by  a  lower 
riparian  owner  held  to  state  a  caose  of  action. 
— Alabama  Conaol.  Coal  &  Iron  Co.  T.  Turner 
(Ala.)  60S. 

A  plea  In  an  action  against  an  upper  riparian 
owner  for  diverting  the  waters  of  a  stream  h^d 
to  state  a  defense. — ^Alabama  Coasol.  Coal  & 
Iron  Co.  V.  Turner  (Ala.)  603. 

*Every  riparian  proprietor  has  an  equal  right 
to  have  the  stream  6ow  through  his  land  in  its 
natural  state,  without  diminution  in  quality  or 
alteration  in  quantity. — Alabama  ConaoL  Coal 
&  Iron  Co.  V.  Turner  (Ala.)  603. 

In  a  Buit  (or  nuisance  created  by  an  npptf 
riparian  owner,  the  degree  of  care  used  by  de- 
fendant in  the  construction  of  the  waterways 
complained  o(  held  Immaterial. — Alabama  Ctm- 
sol.  Coal  &  Iron  Co.  t.  Turner  (Ala.)  608^ 

In  an  action  for  pollution  of  a  water  courw, 
evidence  that  the  health  of  plaintiffs  family 
had  been  affected,  and  that  there  was  an  odor 
from  the  river,  held  admindble. — ^Tutwiler  Coal, 
Coke  ft  Iron  Co.  t.  Nichols  (Ala.)  762. 

In  an  action  for  pollution  -of  a  water  conise. 
evidence  that  fish  had  decreased  in  the  stream, 
and  that  dead  fish  had  been  discovered  therein, 
held  admissible.—Tutwiler  Coal,  Coke  ft  Inn 
Co.  T.  Nichols  (Ala.)  762. 

In  an  action  for  pollution  of  a  water  course, 
a  deed  to  plaintiff  for  land  adjoining  land  which 
was  ripaiUn  j^Id  admissible.— Tutwller  Goal. 
Coke  ft  Iron  Co.  t.  inehola  (Ala.)  762. 

In  an  action  by  a  riparian  proprietor  for  pol- 
lution of  a  water  course,  an  instruction  that,  if 
plaintiff's  land  had  been  as  greatly  injured  and 
the  waters  had  been  rendered  as  impure  at  a 
specified  date  as  they  were  at  the  commence- 
ment of  the  suit,  plaintiff  could  not  recover, 
held  properly  refused. — ^Tutwiler  Coal,  Coke  ft 
Iron  Co.  V.  Nichols  (Ala.)  702. 

In  an  action  for  pollution  of  a  water  coune, 
evidence  of  the  kind  of  crops  raised  on  plaintiff's 
land  held  admissible.— Tutwller  Coal,  Coke  ft 
Iron  Co.  V.  Nichoto  (Ala.)  762. 

In  an  action  by  a  riparian  proprietor  for  pol- 
lution of  a  stream,  a  request  to  charge  that,  if 
plaintiff's  land  was  permanently  injured  there 
could  be  no  recovery,  so  far  as  the  land  was  con- 
cerned, for  loss  olT  crops,  held  erroneously  re- 
fused.—Tutwiier  Coal,  Co^  ft  Iron  Co.  v. 
Nichols  (Ala.)  762. 

In  an  action  for  pollution  of  a  water  course, 
evidence  of  the  condition  of  the  stream  both  be- 
fore the  limitation  period  and  subsequent  to  the 
commencement  of  the  action  held  competent  to 
show  the  effect  of  the  pollution  on  plaintiff's 
land  and  in  the  river. — Tutwiier  Goal,  Coke  ft 
Iron  Co.  V.  Nichols  (Ala.)  762. 

i  2.   Appropriation  and  preseriptioa. 

*Gnjoyment  of  the  waters  m  a  stream  for  10 
years  without  Interruption,  and  with  the  knowl- 
edge of  a  lower  riparian  owner,  held  to  raise 
a  presumptive  title. — Alabama  Consol.  Coal  ft 
Iron  Co.  T.  Turner  (Ala.)  603. 

8  3.  Artlfleial    ponds,    roMmtln,  amd 
eluuixiels,  dams,  mmA  flowace. 

In  an  action  for  the  flooding  4^  plaintiff's 
lands  owing  to  the  obstruction  ot  a  stream  by 
defendant  railroad  company's  bridge,  the  com- 
plaint keld  to  sufficiently  describe  the  lands 
damaged. — Southun  By.  Oo.  t.  Leard  (Ala.) 
449. 


Digitized  by  Google 


INDBX. 


U63 


In  an  Bction  agaiiut  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owin^  to  the  obstruction 
of  a  stream  by  defendant's  bridge,  held  that 
cei  t  lin  demurrers  to  a  plea  setting  up  contribu- 
toiy  negligence  were  properly  overruled. — 
Southern  Uy.  Co.  v.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruction 
of  a  stream  by  defendant's  oridge,  Md  proper 
to  refuse  to  permit  the  husband  of  plaintiff  to 
answer  a  question  as  to  bow  many  times  bU 
wife  had  been  on  the  lands  during  the  year 
when  the  damage  was  done. — Sonttaem  Rj.  Co. 
T.  Leard  (AlaJ  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  held 
proper  to  refuse  to  exclude  evidence  as  to 
whether  the  husband  of  plaintiff,  who  managed 
the  lands,  was  paid  any  wages  by  the  wife. — 
Southern  Ry.  Co.  t.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  8ood- 
ing  of  plaintifTs  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  held 
proper  to  exclude  evidence  tending  to  show  that 
the  husband  of  plaintiff  had  listed  the  lands 
for  tazea  in  his  name. — Sonthem  uy.  Oo.  t. 
Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  obstruc- 
tion a  stream  by  defendantrs  bridge,  evidence 
as  to  whether  there  was  a  mortgage  on  the  lands 
was  irrelevant. — Soathem  By.  Co.  t.  Leard 
(Ala.)  448. 

Where,  In  an  action  against  a  railroad  for  the 
flooding  of  plaintiff's  lands  owing  to  the  ob- 
struction of  a  stream  by  defendant's  bridge, 
the  complalDt  charged  negligence  In  placing 
double  bent!  in  tlie  stream.  It  was  error  to  ex- 
clude the  testimony  of  an  expert  bridge  builder, 
that  there  would  be  more  otutruction  with  sin- 
gle bents  than  with  double  ones. — Sonthem  Ry. 
Co.  T.  Leard  (Ala.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  tin  obstruc- 
tion a  stream  by  defendant's  bridge,  an  in- 
stroctlai  Md  properly  refosed  as  misleading, — 
Southern  By.  Go.  t.  Leard  (Ala.)  448. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiff's  lands  owing  to  the  {^trac- 
tion of  a  stream  by  defendant's  bridge,  a  re- 
quested instruction  on  the  duty  of  railroads  in 
building  bridges  held  proiwrly  refused. — South- 
ern Ry.  Co.  T.  Leard  CAla.)  449. 

In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintifTs  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendant's  bridge,  allega- 
tions of  the  complaint  held  to  sufficiently  show 
the  ownership  of  the  lands  in  plaintiff. — South- 
ern Ry.  Co.  V.  Leard  (Ala.)  449. 

One  in  the  actual  peaceable  possession  of 
landa  under  claim  of  ownership  or  co\ot  of  title 
may  recover  for  the  flooding  of  the  lands  owing 
to  the  obstruction  of  a  stream  by  a  railroad 
bridge.— Southern  Ry.  Co.  v.  Leard  (Ala.)  440. 


•A  riparian   proprietor  construoting  dams 
held  not  liable  for  the  breaking  of  the  dam»<  in 
an  extraordinary 
Coal  &  Inm  C!o.  t. 


consequence  of 
Alabama  ConsOL 
(Ala.)  806. 


flood. — 
Turner 


WAYS. 


Private  rights  of  way,  see  "Hasemmts." 
Public  ways,  see  "Highways";  "Hnnlclpal  Cor- 
porations," H  6,  7. 
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WEAPONS. 

Used  In  commiasion  of  homicide^  see  "Homi- 
cide." U  6.  12. 

TTndor  the  statute  punishing  the  carrying  of 
roncpalod  weapons,  the  jury  held  authoriz<>(l  to 
impose  a  line  less  than  the  minimum  fixed  in 
the  statute.— Maxwell  v.  State  (Ala.)  382. 

On  a  trial  for  carrying  concealed  weapons, 
instractions  relating  to  jnsdfication  and  mitiga- 
tion held  properly  refused. — Maxwell  t.  State 
(Ala.)  382. 

*Wbere  one  charged  with  carrying  a  conceal- 
ed weapon  had  good  ground  to  apprehrnd  an 
attack  from  anomer  at  the  time  and  place  of 
carrying  it,  the  jury  may  consider  tbe  fnct  in 
justification  or  in  mitigation. — ^Maxwell  v. 
State  (Ala.)  382. 

In  a  prosecution  for  carrying  a  concealed  pis- 
tol, evidence  of  what  became  of  a  pistol  the  ac- 
cused bad  a  day  previous  held  admissible  when 
taken  In  connection  with  other  evidence  intro- 
duced.—Holman  T.  State  (Ala.)  646. 

Affidavit  before  justice  of  the  peace  in  prose 
cution  for  carrying  concealed  pistol  had  not 
insufficient  for  failure  to  follow  language  of 
statute.-— Holman  v.  State  (Ala.)  646. 

•An  affidavit  for  carrying  a  deadly  weapon 
concealed  on  defendant's  person,  omitting  the 
word  "unlawfully,"  held  fatally  defective.-— Jor- 
dan T.  State  (Miss.)  895. 

WIDOWS. 

Ririits  under  statutes  of  descent  and  dlstrlbn- 
tion,  see  "Descent  and  Distribution,"  1^1. 

WILLS. 

See  "Descent  and  Distribution";  **Bxecutor8 

and  Administrators." 
Appointment  of  guardian  by  will,  see  "Guardian 

and  Ward,"  {  1. 
Bequest  of  proceeds  of  [tolicy,  see  "Insurance," 

i  10. 

Charitable  bequesta  and  derlses,  see  "Chari- 
ties." 

Construction   and   execution   ot   trusts,  see 
"Trusts." 

Legacy  and  successicm  taxes,  see  "Taxation," 
I  7. 

Probate  Jurisdictiim  of  particular  courts,  see 
"Courts,"  i  8. 

S  1.   ReqvlsltoB  and  Talldity 

A  change  made  in  a  will  by  a  codicil  held 
limited  to  the  property  particularly  described 
therein.— McGauIy  v.  McGauly  (Ala.)  677. 

*An  ambiguous  expression  in  a  codicil  will 
not  cut  down  a  gift  clearly  expressed  in  tbe 
will.— McOauly  v.  McOaulj  (Ala.)  677. 

I  2.  Constroetlon. 

Legatee,  who  was  given  "a  comfortable  sup- 
port for  life,  held  entitled  to  proceed  against 
the  executors  for  her  allowance,  without  regard 
to  the  provisions  of  Code  1892.  Sfi  1922,  1961.— 
Owens  T.  Waddell  (Miss.)  459. 

S  3. 


Bichts  ud  liabilities  of  doTlseea 
and  legatees. 

*A  will  construed,  and  lapsed  legacies  held  to 
fall  into  the  general  residuum. — Woodroof  t. 
Uundley  (Ala.)  907. 

A  legatee  in  a  will  held  not  interested  in  tbe 
question  of  the  validity  of  a  provisioa  In  the 
will.— Woodroof  v.  Hundley  (Ala.)  907. 

Devise  charged  with  payment  of  unpaid  pur- 
chase money  held  to  exonerate  personalty  txom 

*  Point  aaaotatod.  Boo  wrVMnm, 
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glmaiy  liability  for  soch  pnrchue  money. — 
OTdon  T.  James  (UIbs.)  1b. 

One  who  accepti  a  devise  charged  with  the 
paynient  of  the  unpaid  purchaK  money  on  the 
property  devised  is  not  a  purchaser  for  value, 
but  occupies  the  same  pontioD  as  other  spe- 
cific devisees  and  legatees. — Gordon  t.  James 
(Miss.)  18. 

Under  Rev.  Oode  1892.  H  1881.  1888,  the 
personal  property  is  the  primary  fund  for  the 
payment  of  decedent's  debts,  and  Specific  be- 
quests most  abate  proportionately,  wen  to 
compete  destruction,  before  speclflc  devises 
can  be  called  upon  to  contribute. — Gordon  v. 
James  (Miss.)  18. 

Widow,  who  elects  to  take  aeainst  her  bus- 
band's  will,  under  Rev.  Code  1M)2,  {  4496,  be- 
comes a  tenant  in  common  with  devisees  of 
real  estate,  and  is  not  made  a  creditor  by  sec- 
tion 4499.— Gordon  v.  James  (Miss.)  IS. 

Under  Rev.  Code  1882,  {  4496.  the  share  of 
a  widow  who  has  elected  to  take  against  her 
husband's  will  is  not  cliargeabie  with  all  the 
debts  of  the  estate,  as  in  case  of  intestacy. — 
Gordon  v.  James  (ulas.)  18. 

Where  widow  elected  to  take  against  the 
will,  her  interest  in  property  devised  to  an- 
other aabject  to  the  payment  of  unpaid  pur- 
cfaase  money  was  free  from  any  incumbrance 
■rising  by  reason  of  sndi  onrcnase  money. — 
Gordon  t.  James  (Iftos.)  18. 

*A  spedfle  baqnest  of  stocks  and  bonds  car- 
ries with  It  dividends  which  ar*  earned  and 
declared  after  testator's  death. — Gordon  v. 
James  (Miss.)  18. 

Provision  of  will  held  not  to  indicate  that 
rents  and  crops  should  not  pass  to  executors, 
accordiqe  to  Rev.  Code  1892,  IS  1881,  1882, 
1892.— Gordon  t.  James  (Hiss.)  18. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Experts,  see  "Evidence,"  i  10. 

Harmless  error  In  examination,  see  "Appeal  and 

Error,"  «  20;  "Criminal  Law  "  |  48. 
Inatractions  on  credibility  of  witnesses,  see 

"Criminal  Law,"  §  25. 
Opinions,  see  "Evidence,"  |  10. 
Review  of  discretion  of  court  as  to  examination, 

see  "Criminal  Lsw,"  I  41. 
Testimony  oi  accon^licei^  see  "Criminal  Law," 

S  14. 

I  1.  OoMpeteney. 

*In  an  action  against  a  railroad  for  the  flood- 
ing of  plaintiCF's  lands  owing  to  the  obstruc- 
tion of  a  stream  by  defendants  bridge,  the  fact 
that  a  witness  held  a  mortgage  on  the  lands  did 
not  affect  his  interest  in  the  suit— Sonthem 
Ry.  Co.  V.  Leard  (Ala.)  .449. 

Certain  witness  held  not  incompetent  under 
Code  1896,  §  1794.  relative  to  testimony  of 
transactions  with  deceased  persons. — ^Little  v. 
Marx  (Ala.)  517. 

A  husband  suing  for  peraoaal  injuries  to  his 
wife  and  infant  children  may  prove  b;  his  wife 
that  he  emplt^ed  a  nurse  for  his  children.— 
Louisville  &  N.  R.  Ga  v.  Quinn  (Ala.)  616. 

In  an  action  for  wrongful  death,  a  witness 
fceld  not  incompetent  to  testify  to  facts  not  re- 
lated to  any  transaction  with  or  statement  by 
deceased,  under  Code  1896,  J  1794. — Yates  T. 
Huntsviile  Hoop  ft  Heading  Co.  (Ala.)  647. 

Certain  interrogatory  and  answer  thereto  held 
to  involve  a  transaction  with  a  deceased  person, 
so  as  to  entitle  the  party  called  upon  to  answer 
the  same  to  testil^  on  his  own  oehalf  to  the 
transactloa  with  the  deceased  person,  under 


Code,  1886,  |  1794.— German  t.  Browne  & 
Leeper  (Ahi.)  742. 

*Under  Oode  1896.  SS  18C0,  1854.  1794,  plain- 
tlif,  by  Introducing  in  evidence  answers  to  inter- 
rogatories propounded  to  defendants  relative  to 
transactions  with  plaintiff's  testator,  thereby 
calls  defendants  as  witnesses,  and  entitles  them 
on  their  own  behalf  to  testi^  to  such  transac- 
tions.— German  v.  Browne  &  Leeper  (Ala.)  742. 

Witnesses  who  had  no  knowledge  of  the  cas- 
tomary  charges  for  physician's  services  in  cer- 
tain conntioB  Md  incompetent  to  toti^  to  the 
value  of  services  there  raidmd.^ — ^Dnggar 
Pitts  (Ala.)  905. 

A  physIdaD  held  incompetent,  under  Code 
1896.  I  1704.  to  testify  in  his  own  behalt  in  an 
action  for  services  against  a  decedent's  estate, 
as  to  the  number  of  vIsitB  he  made  to  deceased, 
and  what  he  did  flnr  him,  etc.— Dnggar  r.  Pitts 
(Ala.)  906.  , 

On  a  prosecution  for  obtaining  money  by 
falsely  pretending  to  be  the  owner  of  property 
and  mortgaging  it,  testimony  of  a  witness  held 
not  open  to  the  objection  uiat  it  was  •  privi- 
leged  communication  between  attorney  and 
clfent— Frederick  t.  State  (AlaJ  915. 

Under  B*t.  St.  1892,  |  109a  pvorlding  that 
those  who  have  been  convicted  of  certain  enumer- 
ated crimes  shall  be  inctnnpetent  as  witnesses, 
proof  of  such  fact  must  be  produced. — ^B(^>Ins(Ki 
V.  State  (Fla.)  465. 

*It  is  inconsistent  to  exclude  tiie  testimony  of 
the  wife  on  the  ground  that  she  is  not  shown  to 
have  acted  as  the  agent  of  her  husband,  and 
to  condemn  the  husband  upon  Hie  basis  of  his 
ratification  of  a  contract  made  by  the  wife  on 
his  behalf. — Shepherd  v.  Schomaker  (!«.)  554. 

*Under  the  express  provisions  of  Rev.  Code 
1882,  I  1740,  a  -person  may  not  testify  to 
establish  bis  own  claim  against  the  esute  of 
a  deceased  person,  whidi  originated  during  the 
letter's  lifetime.— Stanton  T.Helm  (Mies.)  457. 

*Where  a  witness  testlfled  that,  accused's 
general  reputation  was  good,  and  on  cross- 
examination  stated  that  he  never  heard  it  dis- 
cussed, it  was  error  to  exclude  the  taedmony. — 
Sinchiir  v.  State  (Miss.)  622. 

i  C.  ErAmiMtlon. 

*A  question  asking  defendant  how  mudi  land 
he  bought  In  a  certain  section  was  objection- 
able In  that  it  assumed  that  defendant  bought 
'and  in  such  section. — Brannaa  t.  Henry  (Ala.) 
92. 

On  a  trial  for  crime,  a  questiim  asked  a  wit- 
ness held  properly  excluded  because  not  refer- 
ring to  any  one  connected  with  the  case. — San- 
ford  V.  State  (Ala.)  870. 

Circular  letters  held  not  prices  current  and 
commercial  lists  within  Code  1880,  S  1810,  re- 
lating to  ^ices  current  as  evidence  of  value  of 
articles.— -Kentucky  Refining  Co.  v.  Conner 
(Ala.)  728. 

Letters  constituting  prices  currant  and  com- 
mercial lists  within  Code  ISML 1 1810,  which  do 
not  give  the  prices  of  an  article  In  a  particular 
city,  held  not  papers  from  which  a  witne«i<<  can 
testify  as  to  the  prices  thereof  in  such  city. — 
Kentucky  Refining  Co.  v.  (Donner  (Ala.)  728. 

Where  defendant  hnd  shown  that  It  was  not 
customary  to  prop  the  roof  of  a  mine  at  s 
point  like  that  where  plaintiff  was  injured,  a 
further  question  of  the  witness,  "And  had  not 
been  the  custom?'  was  properly  disallowed. — 
Tutwiler  Coal,  Coke  &  Iron  Go.  t.  Farrington 
(AU.)  898. 

In  a  criminal  prosecution.  It  was  not  error  to 
refuse  to  allow  defendant  to  ask  one  of  bis  wit- 


*  Foiiit  aamototed.  See  syllalraB. 
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nesaei  on  direct  «xaminatioB  whethw  he  ever 
talked  to  anybody  about  the  CM6.— Banks  t. 

State  (Ala.)  921. 

i  3.  — «  Oxoae-BuuBlsAtloau 

In  ao  action  against  a  telesraiAt  company 
for  tailnre  to  deJirer  a  message,  certain  ctoss- 
esnmination  held  proper^  ezcladed. — Western 
Union  TelegTaph  Co.  t.  Merrill  (Ala.)  121. 

*In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  a  hishfrayf  caused  by  bis  mule 
taking  friebt  at  mail  crane  erected  at  a  cross- 
ing, certain  evidence  heUt  not  proper  on  cross- 
examination. — Western  By.  of  Alabama  t. 
GleKfaom  (Ala.)  188. 

Id  trespass  by  a  tenant  against  her  landlord, 
a  qaestion  as  to  whether  plaintiff  had  dined 
on  the  day  "Ihey  began  work  on  the  house" 
held  irreleTant— Snedecor  t.  Pope  (Ala.)  SIS. 

In  a  proseciition  for  marder,  defendant 
Aeltf  entitled  to  inoaire  on  cross^xamination 
of  cme  of  the  state's  witnesses  what  deceased 
had  been  doing  on  the  day  of  the  homicide 
to  indicate  that  he  was  droiuc. — Smith  t.  State 
(Ala.)  329. 

*The  scope  of  inquiry  on  cross-examination  is 
limited  only  by  ibe  sound  discretion  of  the  court 
with  a  view  to  teat  the  memory,  skill,  accu- 
racy,  and  judgment  of  the  witness,  the  consis- 
tency of  his  answers  with  each  othw,  and  with 
his  present  testimony. — ^Birmingham  B7.  ft 
Electric  C!o.  v.  Mason  (Ala.)  590. 

*A  witness  testifying  as  to  irrelevant  matter 
held  subject  to  cross-examination. — Louisrille 
&  N.  B.  O).  v.  Quhm  (Ala.)  756. 

*It  is  always  permissible  for  tiie  opposite 
party  to  ask  a  witness,  examined  against  nun,  to 
whom  he  has  talked  about  the  case. — i^nks  r. 
State  (Ala.)  921. 

*I>efendant.  on  cross-examination  of  witness, 
held  entitled  to  ixing  oat  all  (tf  a  conversation, 
part  of  which  the  state  ferought  out.— Letcher  v. 

SUte  (Ala.)  922. 

A  conviction  wlU  not  be  revised  for  sustafn- 
iog  the  state's  objection  to  questions  asked  of 
defendant  upon  redirect  examination  which 
sought  nothing  in  rebuttal  of  what  was  brought 
out  on  cross-examination. — Wbatley  v.  State 
(Ala.)  1014. 

A  party  has  no  right  to  cross-examine  a 
witness  except  aa  to  facta  and  circumstances 
connected  with  matters  testified  about  on  his 
direct  examination. — Hampton  t.  State  (Fla.) 
421. 

In  a  prosecution  for  murder,  refusal  of  the 
court  to  permit  defendant  to  croes-examiDe  cer- 
tain witnesses  offered  by  the  state  in  rebuttal 
as  to  the  whole  case  mM  error.— Walton  v. 
State  (Miss.)  G89. 

In  a  prosecution  for  homidd^  heU  mor  for 
the  court  to  refuse  to  permit  a  witness  for  the 
state  In  rebuttal  to  be  asked  whether  she  testi- 
fied at  the  committinc  trial.— Walton  v.  State 
(Miss.)  689. 

I  4.   Credibility,  Impeaehment,  eontva- 
dlotion.  and  eorroboratlaB. 

In  action  against  telegraph  company  for  fail- 
ure to  deliver  a  message,  certain  cross-examina- 
tion held  proper  to  test  witness'  recollection, — 
Western  Uni<m  Trtegraph  CV>.  t.  Merrill  (Ala.) 
121. 

A  witness  impeached  held  properly  permitted 
to  explain  why  the  facto  were  not  disclosed 
on  a  prior  examination. — Carwile  t.  State 
(Ala.)  220. 

Where,  on  a  trial  for  homldde,  a  witness 
tatified  that  she  became  unconscious  during 


the  difficulty.  It  was  competent  to  ask  'her  as  to 

her  condition  aa  to  coosciousness  at  another 
time.— Sanford  v.  State  (Ala.)  370. 

*B}vidence  that  a  witness  was  drunk  at  the 
time  of  the  event  to  which  he  testifies  held 
admissible  to  discredit  him. — Morris  v.  State 
(Ala.)  608. 

*Though  a  witness  has  teatifled  to  immaterial 
matter,  no  question  can  be  asked  In  regard  to  it 
for  the  purposs  of  ImpeadimMit— Louisville  & 
N.  B.  Go.  V.  Qulnn  CAhu)  75& 

In  a  criminal  case,  evidence  as  to  conversa- 
tions had  with  a  person  arrested  with  defendant 
for  complicity  in  tbe  offense  held  inadmissible. — 
Lewis  V.  State  (Ala.)  928. 

*Where  parol  evidence  varying  the  terms 
of  a  written  instrumoit  was  improperly  admit- 
ted on  examination  in  chief,  the  adverse  party 
was  entitled,  on  cross-examination,  to  test 
the  accuracy  of  the  witness*  recollection. — 
Main  v.  Radney  (Ala.)  981. 

I  5.  OliaMefar  mmd  vondaot  of  wlt- 

Besa. 

The  district  attorney,  to  impeach  a  witness 
cannot  show  that  he  was  charged  on  affidavit 
as  an  accessory  before  the  fact  to  the  crime 
hi  question.— State  v.  Oallo  (La.)  1001. 

*To  permit  the  state  on  a  trial  for  murd<>r 
to  show  on  the  cross-examination  of  an  im- 
portant witness  for  tbe  defense  that  she  Is  the 
mother  of  a  bastard  is  revorsible  error. — Davis 
V.  State  (Miss.)  522. 

*On  cross-examination  of  accused,  the  state 
hdd  authorized  to  impeach  his  credibility  by 
proving  his  prior  conviction  of  a  crime  or 
misdemeanor,  as  provided  by  Code  1892,  ({ 
1743,  1746.— Williams  v.  State  (Miss.)  1006. 

S  6.  Interest  and  bias  mt  witness. 

In  an  action  for  personal  injuries,  defendant's 
physician  held  properly  asked  on  cross-exami- 
nation what  was  said  to  him  by  defendant's 
attorn^  when  witness  was  sent  to  examine 
plaintiff. — Birmingham  Hy.,  Light  &  Power 
Co.  V.  Rutledge  (Ala.)  338. 

A  witness  on  a  trial  for  crime  may  be  asked 
whether  he  and  accused  are  not  unfriendly. — 
Sanford  v.  State  (Ala.)  870. 

A  witness  on  a  trial  for  crime  may  not  be 
asked  if  he  owes  accuaed  money. — Sanford  v. 
State  (Ala.)  370.. 

*In  a  prosecution  for  violation  of  the  liquor 
law,  evidence  of  Mas  of  witness  held  admissi- 
ble.—Borck  V.  State  (Ala.)  680. 

*0n  a  trial  for  homicide,  the  state  may  show 
a  bad  feelinjl  on  the  part  of  a  witness  toward 
decedent,  to  show  bias  on  his  part. — Morris  v. 
State  (Ala.)  608. 

*Wbere  a  witness  on  a  trial  for  homicide  had 
denied  making  certain  declarations,  the  state 
can  prove  that  the  witness  bad  made  tbe 
declarations. — Morris  v.  State  (Ala.)  608. 

Certain  testimony  held  proper  as  affecting 
credibility  of  witness. — ^Funderburk  v.  State 
(Ala.)  672. 

Questions  tending  to  disclose  the  animus  or 
bias  of  a  witness  are  proper  on  cross-exami- 
nation, and  should  be  allowed.— Hampton  t. 
State  (FU.)  421. 

On  trial  of  t^e  treasurer  of  society  for  embez- 
slement,  defendant  should  be  permitted,  on 
cross-examination  of  a  member  of  the  society,  to 
ask  him  as  to  refusal  of  a  guaranty  company  in 
which  the  treasurer  was  bonded  to  indemni^ 


*  Point  aamotatad.  See  srllafenS' 
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the  loss  DQless  the  accused  was  coDvicted,  to 
show  bias.~Te8ton  t.  State  (FIr.)  7S7. 

t  7.  —  IncoMsfartont     stetemaats  bj 
witness. 

'Questions  propounded  to  a  witneaa  for  the 
purpose  of  laying  a  predicate  for  proof  on  a  con- 
tradictory statement  held  proper, — Birmingham 
Ry.  &  Electric  Co.  T.  Mason  (Ala.)  590. 

In  prosecution  for  assault  with  intent  to 
ravish,  certain  matter  held  inunaterial  and  not 
a  proper  subject  of  impeaching  testimony. — Fun- 
derburk  t.  State  (Ala.)  672. 

Certain  paper,  consisting  of  araies  of  questions 
and  answers  of  a  witness  Id  a  cMlTersation,  held 
admissible  tO'  impeach  the  witness. — Alabama 
Great  Southern  B.  Co.  T.  Clark  (Ala.)  816. 

'Evidenoe  held  to  refer  to  an  immaterial  nint- 
ter,  as  to  which  accused  was  not  entitled  to 
impeach  the  witness  In  rebuttal. — Scott  t. 
State  (Miss.)  1012. 

WOODS  AND  FORESTS. 

Unlawfully  cutting  tree,  see  "TrespaaB,"  |  2. 


WORK  AND  LABOR. 

Liens  for  work  and  materials,  sm  "Mechanic^ 


WRITS. 

See  "Pf  ocess.** 

Particular  writa. 

Ses  "Certiorari";  "Execution";  "Habeas  Cor- 
pas";  "Injunctim";  "Maudamas";  "Prohibi- 
tion"; "Quo  Warranto";  "Beptevin" ;  "Se- 
questration" ;  "SupttTsedeaa." 

Writ  of  error,  see  "Amwal  and  Error" ;  "Crimi- 
nal Law."  {8  34~4S. 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  i  5. 


YEAR. 


Estates  for  years,  see  "Landlord  and  Tenant* 
*  Folmt  uuwtetad.  vrllabma. 
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